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MACATTIJ5Y  et  al.  t.  TIERNEY  et  al 

(Supreme  Court  of  Rhode  Island.     Oct  28, 

1885.) 
Costbact  l!f  Rbstbai.vt  of  Tbajdr— VALIDITY. 

1.  An  agreement  by  the  members  of  a  na- 
tional association  of  master  plumbers  to  with- 
draw their  patronage  from  any  dealer  selling 
supplies  to  others  than  master  plumbers  is  not 
unlawful,  even  though  "master  plumbers"  be 
■-oastrned  to  mean  the  members  of  said  asso- 
ciation. 

2.  An  allegation  that  said  association  con- 
spired to  ruin  complainants'  business  was  not 
established  by  evidence  of  said  agreement,  as 
the  object  of  the  combination  and  the  means 
employed  were  not  unlawful. 

Bill  by  Macauley  Bros,  against  Patrick 
Tierney  and  others  to  enjoin  respondents 
from  doing  certain  acts  to  the  detriment  of 
complainants'  business.     Bill  dismissed. 

Edward  L.  Gannon,  for  complainants. 
James,  Win.  R.  &  Theodore  F.  Tillinghast, 
for  respondents. 

MATTESON,  C.  J.  The  complainants  are 
master  plumbers,  engaged  In  the  business  of 
plumbing.  In  the  transaction  of  their  busi- 
ness, they  have  been  accustomed,  and  are 
obliged,  to  purchase  from  time  to  time  ma- 
terials  from  wholesale  dealers  In  Rhode  Is- 
land and  other  parts  of  the  United  States, 
and,  among  others,  from  L.  H.  Tillinghast  & 
Co,  of  Providence,  wbo,  with  the  New  Eng- 
land Supply  Company,  are  the  only  wholesale 
dealers  In  plumbing  materials  in  this  state. 
The  respondents  are  also  master  plumbers, 
and  officers  and  members  of  the  Providence 
Master  Plumbers'  Association,  a  voluntary 
association,  affiliated  with  the  National  As- 
sociation of  Master  Plumbers  of  the  United 
States  of  America.  The  latter  association, 
on  June  26,  1894,  at  Baltimore,  In  convention 
assembled,  adopted  resolutions  that  they 
would  withdraw  their  patronage  from  any 
firm  manufacturing  or  dealing  In  plumbing 
material  selling  to  others  than  master  plumb- 
ers; that  the  masters  should  demand  of  man- 
ufacturers and  wholesale  dealers  In  plumbing 
material  to  sell  goods  to  none  but  master 
plumbers;  that  the  association  should  keep 
a  record  of  all  Journeymen  and  plumbers  who 
place  in  buildings  plumbing  material  bought 
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by  consumers  of  manufacturers  or  dealers; 
that  a  committee  be  appointed  by  the  asso- 
ciation In  every  state  and  county  for  the  pur- 
pose of  reporting  to  the  proper  officers,  at  Its 
bead  office  In  the  state,  any  violations  of  these 
resolutions;  that  the  convention  urge  upon  the 
association  to  perfect  and  adopt  a  uniform 
system  of  protection  for  the  trade  over  their 
entire  Jurisdiction.  Subsequently,  a  resolus 
tion  of  amendment  was  adopted,  at  St  Louis, 
that  the  interpretation  of  the  resolutions  be 
left  In  the  hands  of  the  executive  committee 
with  power.  Still  later,  a  resolution  was 
adopted,  at  Washington,  "that  it  is  the  sense 
of  this  convention  that  in  the  future  the  In- 
terpretation of  the  term  of  'master  plumb- 
er,' as  set  forth  in  the  above  resolutions,  to 
entitle  him  to  purchase  plumbing  material,  be 
construed  to  mean  master  plumbers  that  have 
qualified  under  state  or  local  enactments 
where  such  exist" 

It  Is  alleged  by  the  complainants  that  the 
interpretation  put  by  the  executive  commit- 
tee of  the  National  Association  on  these  res- 
olutions is  that  those  only  are  to  be  regatded 
as  master  plumbers  who  are  members  of  the 
National  Association,  or  members  of  the  sev- 
eral local  associations  affiliated  with  the  Na- 
tional Association;  that  the  complainants 
have  been  informed  by  varlons  wholesale 
dealers  In  plumbing  materials  in  the  United 
States  outside  of  this  state  that  they  will  not 
sell  them  supplies  unless  they  shall  join  the 
Providence  Master  Plumbers'  Association, 
and  that  these  dealers  are  forced  to  refuse  to 
sell  them  supplies  because  of  the  resolutions 
referred  to  and  the  interpretation  put  upon 
them  by  the  executive  committee  of  the  Na- 
tional Association,  and  because  of  the  action 
of  the  Providence  Master  Plumbers'  Associa- 
tion In  causing  such  dealers  to  be  notified  not 
to  sell  to  the  complainants,  under  the  penal- 
ty, In  case  of  their  continuing  to  do  so,  of 
not  selling  to  any  member  of  the  association; 
that  the  Providence  Master  Plumbers'  Asso- 
ciation, acting  through  the  respondents,  has 
Issued  notice  to  L.H.  Tillinghast  &  Co.  and  the 
New  England  Supply  Company  to  sell  supplies 
to  none  but  members  of  the  association;  and 
that,  in  consequence  of  these  notices,  these 
wholesale  dealers  have  notified  the  complain- 
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ants  and  other  master  plumbers  that  the; 
will  not  sell  plumbing  materials  to  plumbers 
not  members  of  the  MaBter  Plumbers'  Asso- 
tlons  In  the  places  In  which  they  do  a  plumb- 
ing business,  or  members  of  the  National  As- 
sociation; and  that,  since  the  date  limited  In 
the  notices,  these  dealers  hare  refused  to  sell 
to  the  complainants;  and  that  they  have  been 
unable  to  purchase  supplies  from  them  and 
from  other  wholesale  dealers  in  the  United 
States,  because  they  are  not  members  of  the 
Providence  Master  Plumbers'  Association. 
The  bin  charges  that  the  Providence  Mas- 
ter Plumbers'  Association  and  the  National 
Association  have  conspired  together  to  pre- 
vent the  complainants  from  buying  supplies 
anywhere  In  the  United  States,  and  to  utter- 
ly  ruin  their  business,  unless  they  will  submit 
to  the  conditions  of  membership  in  and  be- 
come members  of  the  Providence  Master 
Plumbers'  Association;  avers  that  the  busi- 
ness of  the  complainants  will  be  irremedia- 
bly ruined  unless  the  respondents  are  enjoin- 
ed from  further  action,  and  are  compelled  to 
rescind  the  action  which  they  have  already 
taken;  and  prays  that  the  respondents  may 
be  directed  to  rescind  the  notices  given,  and 
all  orders  and  requests,  both  oral  and  writ- 
ten, to  any  and  all  dealers  In  plumbers'  sup- 
plies, not  to  trade  with  such  dealers,  unless 
they  shall  refuse  to  sell  supplies  to  any  but 
members  of  such  associations,  and  to  re- 
scind and  withdraw  any  and  all  orders  and 
requests  to  the  National  Association  to  pre- 
vent wholesale  dealers  outside  of  the  state 
of  Rhode  Island  from  selling  supplies  to  the 
complainants;  and  that  the  respondents  may 
be  enjoined  from  all  further  Interference 
with  the  complainants  by  notifying  such  deal- 
ers not  to  sell  to  them,  or  by  further  re- 
quests to  said  National  Association  to  pre- 
vent them  from  buying  supplies  anywhere  in 
the  United  States.  Testimony  has  been  sub- 
mitted by  the  complainants  tending  to  prove 
the  allegations  of  the  bill. 

Assuming  that  the  allegations  are  fully  sus- 
tained by  the  proof,  have  the  complainants 
made  a  case  entitling  them  to  relief?  Wt 
think  not  The  complainants  proceed  on  the 
theory  that  they  are  entitled  to  protection  In 
the  legitimate  exercise  of  their  business;  that 
the  sending  of  the  notices  to  wholesale  deal- 
ers not  to  sell  supplies  to  plumbers  not  mem- 
bers of  the  association,  under  the  penalty,  ex- 
pressed in  some  Instances  and  Implied  in  oth- 
ers, of  the  withdrawal  of  the  patronage  of 
the  members  of  the  associations  in  case  of  a 
failure  to  comply,  was  unlawful,  because  it 
was  Intended  to  injuriously  affect  the  plumb- 
ers not  members  of  the  association  In  the 
conduct  of  their  business,  and  must  neces- 
sarily have  that  effect.  It  is  doubtless  true, 
speaking  generally,  that  no  one  has  a  right 
intentionally  to  do  an  act  with  the  Intent  to 
injure  another  in  his  business.  Injury,  how- 
ever, In  Its  legal  sense,  means  damage  result- 
ing from  a  violation  of  a  legal  right.  It  is 
this  violation  of  a  legal  right  which  renders 


the  act  wrongful  In  the  eye  of  the  law,  and 
makes  it  actionable.  If,  therefore,  there  is 
a  legal  excuse  for  the  act,  it  is  not  wrongful, 
even  though  damage  may  result  from  its  per- 
formance. The  cause  and  excuse  for  the 
sending  of  the  notices,  It  is  evident,  was  a 
selfish  desire  on  the  part  of  the  members  of 
the  association  to  rid  themselves  of  the  com- 
petition of  those  not  members,  with  a  view  to 
increasing  the  profits  of  their  own  business. 
The  question,  then,  resolves  itself  Into  this: 
Was  the  desire  to  free  themselves  from  com- 
petition a  sufficient  excuse,  in  legal  couteiu 
platlon,  for  the  sending  of  the  notices?  We 
think  the  question  must  receive  an  affirma- 
tive answer.  Competition,  it  has  been  said, 
i  is  the  life  of  trade.  Every  act  done  by  a 
I  trader  for  the  purpose  of  diverting  trade 
I  from  a  rival,  and  attracting  it  to  himself,  is 
an  act  Intentionally  done,  and,  In  so  far  as  it 
is  successful,  to  the  Injury  of  the  rival  in  his 
business,  since  to  that-  extent  it  lessens  his 
gains  and  profits.  To  hold  such  an  act 
wrongful  and  illegal  would  be  to  stifle  com- 
petition. Trade  should  be  free  and  unre- 
stricted ;  and  hence  every  trader  is  left  to 
conduct  his  business  in  his  own  way,  and 
cannot  be  held  accountable  to  a  rival  who 
suffers  a  loss  of  profits  by  anything  he  may 
do,  so  long  as  the  methods  he  employs  are 
not  of  the  class  of  which  fraud,  misrepre- 
sentation, intimidation,  coercion,  obstruction, 
or  molestation  of  the  rival  or  his  servants  or 
workmen,  and  the  procurement  of  violation 
of  contractual  relations,  are  Instances. 

A  leading  and  well-considered  case  on  this 
subject  was  Steamship  Co.  v.  McGregor,  23 
Q.  B.  Div.  508  11882]  App.  Cas.  25.    In  this 
case  the  defendants,  who  were  shipowners, 
had  formed  a  league  for  the  purpose  of  keep- 
ing in  their  own  hands  the  control  of   tht> 
tea-carrying    trade    between    London    aud 
China,  and  for  the  purpose  of  driving  the 
I  plaintiff    and    other    competing    shipowners 
!  from  the  field.    The  acts  complained  of  as 
!  unlawful  by  which  the  defendants  sought  to 
accomplish  their  purpose  were:    (1)  The  offer 
to  local  shippers  and  other  agents  of  a  benefit 
by  way  of  rebate  If  they  would  not  deal  with 
the  plaintiff,  which  was  to  be  lost  If  this 
condition  was  not  fulfilled;  (2)  the  sending  of 
I  special   ships   to  Hankow,    in  the   hope    by 
i  competition  to  deprive  the  plaintiff's  vessels 
1  of  profitable  freight;    (3)  the  offer  at  Hau 
i  kow  of  freights  at  so  low  a  rate  as  not  to  re- 
pay the  shipowner  for  his  adventure,  in  order 
i  to  smash  freights  and  frighten  the  plaintiff 
|  from  the  field;   (4)  pressure  put  on  their  own' 
|  agents  to  induce  them  to  ship  only  by    the 
defendants'  vessels,  and  not  by  the  plaintiffs. 
The  plaintiff  alleged  that  the  league  was  a 
|  conspiracy,  and  claimed  damages  and  an   in- 
|  junction  against  a  continuance  of  the  allege*! 
unlawful  acts.    It  was  held  that  since  the 
acts  of  the  defendants  were  not  in  themselves 
unlawful,  and  were  done  by  them  with  the 
lawful  object  of   protecting  and   extending 
their  own  trade  and  Increasing  their  profits. 
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and  as  they  had  employed  no  unlawful 
means,  the  plaintiff  bad  no  cause  of  action. 
Buwen,  L.  J.,  remarks  (page  614):  "His  [the 
trader's]  right  to  trade  freely  is  a  right  which 
the  law  recognizes  and  encourages,  but  It  is 
.me  which  places  him  at  no  special  disad- 
vantage as  compared  with  others.  No  man, 
whether  trader  or  not,  can,  however,  Justify 
damaging  another  in  his  commercial  busi- 
ness by  fraud  or  misrepresentation.  Intimi- 
dation, obstruction,  and  molestation  are  for- 
bidden; so  is  Intentional  procurement  of  the 
riolatlon  of  individual  rights,  contractual  or 
other,  assuming,  always,  that  there  Is  no 
jort  cause  for  It.  The  intentional  driving 
•way  of  customers  by  show  of  violence  (Tarle- 
ton  t.  McGawky,  Peake,  270);  the  obstruc- 
tion of  actors  on  the  stage  by  preconcerted 
hissing  (Clifford  v.  Brandon,  2  Camp.  358; 
Gregory  v.  Brunswick,  6  Man.  &  G.  205);  the 
disturbance  of  wild  fowl  In  decoys  by  the 
Mug  of  guns  (Carrlngton  v.  Taylor,  11  East, 
■571;  Keeble  v.  Hlckeringall,  Id.  574,  note); 
the  impeding  or  threatening  of  servants  or 
workmen  (Garret  v.  Taylor,  Cro.  Jac.  567); 
the  inducing  of  persons  under  personal  con- 
tracts to  break  their  contracts  (Bowen  v. 
Hall,  L.  B.  6  Q.  B.  DlVi  333;  Luinley  v. 
Gye,  2  EL  &  Bl.  216),— all  are  instances  of 
such  forbidden  acts.  But  the  defendants 
hare  been  guilty  of  notfij  <5T  these  acts.  They 
hare  done  nothing  more  against  the  plain- 
tiffs than  to  pursue  to  the  bitter  end  a  war 
of  competition  waged  In  the  interest  of  their 
»wn  trade.  To  the  argument  that  competi- 
tion so  pursued  ceases  to  have  a  just  cause 
or  excuse  when  there  Is  ill  will  or  personal 
intention  to  do  harm,  it  is  sufficient  to  re- 
ply •  •  •  that  there  was  here  no  per- 
»nal  Intention  to  do  any  other  or  greater 
harm  to  the  plaintiffs  than  such  as  was  nec- 
essarily involved  in  the  desire  to  attract  to 
toe  defendants'  ships  the  entire  tea  freights 
•rf  the  ports,  a  portion  of  which  would  other- 
wise have  fallen  to  the  plaintiffs'  share.  I 
can  find  no  authority  for  the  doctrine  that 
such  a  commercial  motive  deprives  of  'Just 
cause  or  excuse'  acts  done  in  the  course  of 
trade  which  would  be  but  for  such  motive 
Justifiable.  So  to  hold  would  be  to  convert 
Into  an  illegal  motive  the  instinct  of  self- 
advancement  and  self -protection,  which  Is  the 
rery  Incentive  to  all  trade.  To  say  that  a 
man  Is  to  trade  freely,  but  that  he  is  to 
«top  abort  at  any  act  which  is  calculated  to 
&trm  other  tradesmen,  and  which  Is  designed 
to  attract  "business  to  his  own  shop,  would 
be  a  strange  and  impossible  counsel  of  per- 
fection." The  case  at  bar  contains  no  ele- 
ment of  the  character  of  those  enumerated  by 
the  lord  justice  which  are  forbidden  by  law, 
oiliest  the  threat  of  the  withdrawal  of  pat- 
ronage may  be  considered  as  amounting  to 
coercion.  We  do  not  think,  however,  that 
neb  a  threat  can  be  regarded  as  coercive 
within  a  legal  sense;  for.  though  coercion 
nay  be  exerted-  by  the  application  of  moral 
*»  well  as  physical   force,  the  moral  force 


exerted  by  the  threat  was  a  lawful  exercise 
by  the  members  of  the  associations  of  their 
own  rights,  and  not  the  exercise  of  a  force 
violative  of  the  rights  of  others,  as  in  the 
cases  cited  by  the  lord  justice.  It  was  per- 
fectly competent  for  the  members  of  the  as- 
sociation, in  the  legitimate  exercise  of  their 
own  business,  to  bestow  their  patronage  on 
whomsoever  they  clicse,  and  to  annex  any 
condition  to  the  bestowal  which  they  saw 
fit  The  wholesale  dealers  were  free  to  com- 
ply with  the  condition  or  not,  as  they  saw  fit. 
If  they  valued  the  patronage  of  th'e  members 
of  the  associations  more  than  that  of  the 
nonniembers,  they  would  doubtless  comply; 
otherwise,  they  would  not 

Closely  analogous  to  the  case  at  bar  was 
the  recent  case  of  Manufacturing  Co.  v.  Hol- 
lis,  54  Minn.  223,  55  N.  W.  1119.  The  plain- 
tiff was  a  manufacturer  and  seller  of  lumber, 
having  a  large  and  profitable  trade,  both 
wholesale  and  retail,  In  Minnesota  and  the 
adjoining  states.  The  defendants,  compris- 
ing from  25  to  50  per  cent  of  the  retail  lum- 
ber dealers  In  the  states  referred  to,  many  of 
whom  were  or  had  been  customers  of  the 
plaintiff,  formed  an  association,  under  the 
name  of  the  Northwestern  Lumbermen's 
Association,  for  the  protection  of  its  mem- 
bers against  sales  by  wholesale  dealers  and 
manufacturers  to  contractors  and  consumers, 
by  which  they  mutually  agreed  that  they 
would  not  deal  with  any  manufacturer  or 
wholesale  dealer  who  should  sell  lumber  di 
rectly  to  consumers  not  dealers  at  any  point 
where  a  member  of  the  association  was  car- 
rying on  a  retail  yard.  The  by-laws  provided 
that  any  member  of  the  association  doing 
business  in  the  town  to  which  lumber  thus 
sold  by  a  manufacturer  or  wholesale  dealer 
had  been  shipped  should  notify  the  secretary 
of  the  association,  within  30  days  after  the 
arrival  of  the  shipment  at  Its  destination, 
who  should  thereupon  notify  the  manufac- 
turer or  wholesale  dealer  by  whom  the  ship- 
ment had  been  made  that  he  had  a  claim 
against  him  for  10  per  cent,  of  the  value  of 
such  sale  at  the  point  of  shipment;  that  If 
the  secretary  should  be  unable  to  obtain  pay- 
ment, he  should  refer  the  matter  to  the  di- 
rectors, who  should  hear  and  determine  the 
claim;  that  If  the  manufacturer  or  dealer 
refused  to  abide  by  the  decision  of  the  di- 
rectors, it  should  be  the  duty  of  the  secretary 
to  Immediately  notify  the  members  of  the 
association  of  the  name  of  the  manufacturer 
or  dealer,  and  that  he  refused  to  comply  with 
the  rules  of  the  association;  that  if  any 
member  continued  to  deal  with  such  manu- 
facturer or  wholesale  dealer,  he  should  be 
expelled  from  the  association;  that,  whenever 
the  secretary  of  the  association  should  suc- 
ceed in  collecting  any  such  claim,  the  sum 
collected  should  be  paid  to  the  member  or 
members,  in  equal  shares,  doing  business  at 
the  place  of  the  sale.  The  plaintiff  sold  two 
bills  of  lumber  directed  to  consumers  or  con- 
tractors at  points  where  members  of  the  as- 
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soclation  were  engaged  in  business.  The  sec- 
retary of  the  association,  baring  been  in- 
formed of  the  fact,  notified  the  plaintiff,  in 
pursuance  of  the  provision  of  the  by-laws, 
that  he  had  a  claim  against  him  for  10  per 
cent  of  the  amount  of  the  sales.  Consider- 
able correspondence  with  reference  to  the 
matter  ensued,  In  which  the  plaintiff  from 
time  to  time  promised  to  adjust  the  claim, 
but  procrastinated  and  avoided  doing  so  until 
finally  the  secretary  threatened,  unless  the 
claim  was  Immediately  settled,  to  send  the 
notice  provided  by  the  by-laws  to  all  the 
members  of  the  association.  Thereupon  the 
plaintiff  brought  its  suit  for  an  injunction. 
An  ex  parte  injunction  having  been  granted, 
the  defendants  obtained  an  order  for  the  com- 
plainants to  show  cause  why  it  should  not 
be  dissolved.  The  court  refused  to  dissolve 
the  injunction,  but  on  appeal  the  order  con- 
tinuing the  injunction  was  reversed.  The 
court  says:  "Now,  when  reduced  to  its  ulti- 
mate analysis,  all  that  the  retail  dealers  have 
done  Is  to  form  an  association  to  protect 
themselves  from  sales,  by  wholesale  dealers 
or  manufacturers,  directly  to  consumers  or 
other  nondealers,  at  points  where  a  member 
of  the  association  is  engaged  In  the  retail 
business.  The  means  adopted  to  effect  this 
object  are  simply  these:  They  agree  among 
themselves  that  they  will  not  deal  with  any 
wholesale  dealer  or  manufacturer  who  sells 
directly  to  customers  not  dealers  at  a  point 
where  a  member  of  the  association  is  doing 
business,  and  provide  for  notice  being  given 
to  all  their  members  whenever  a  wholesale 
dealer  or  manufacturer  makes  any  such  sola 
That  is  the  head  and  front  of  the  defendants' 
offense.  It  will  be  observed  that  the  defend- 
ants are  not  proposing  to  seud  notice  to  any- 
body but  members  of  the  association.  There 
was  no  element  of  fraud,  coercion,  or  intim- 
idation, either  towards  the  plaintiff  or  mem- 
bers of  the  association.  True,  the  secretary, 
in  accordance  with  section  3  of  the  by-laws, 
made  a  demand  on  the  plaintiff  for  ten  per 
cent  on  the  amount  of  the  two  sales.  But 
this  involved  no  element  of  coercion  or  intimi- 
dation, in  the  legal  sense  of  those  terms.  It 
was  entirely  optional  with  the  plaintiff  wheth- 
er it  would  pay  or  not  If  it  valued  the  trade 
of  the  members  of  the  association  higher  than 
that  of  the  nondealers  at  the  same  points, 
it  would  probably  conclude  to  pay;  otherwise, 
not  It  cannot  be  claimed  that  making  this 
demand  was  actionable;  much  less  that  it  con- 
stituted any  ground  for  an  injunction;  and 
hence  this  matter  may  be  laid  entirely  out  of 
view.  Now,  was  any  .coercion  proposed  to  be 
brought  to  bear  on  the  members  of  the  as- 
sociation to  prevent  them  from  trading  with 
the  plaintiff?  After  they  received  the  notice, 
they  would  be  at  entire  liberty  to  trade  with 
the  plaintiff  or  not,  as  they  saw  fit  By  the 
provisions  of  the  by-laws,  if  they  traded  with 
the  plaintiff,  they  were  liable  to  be  'expelled'; 
but  this  simply  meant  cease  to  be  members. 
It  was  wholly  a  matter  of  their  own  free 


choice  which  they  preferred,— to  trade  with 
the  plaintiff,  or  to  continue  members  of  the 
association."  See,  also,  Payne  v.  Railroad 
Co.,  81  Tenn.  607,  514-519;  Cote  v.  Murphy, 
159  Pa.  St  420,  421,  28  Atl.  190;  Heywood 
v.  Tilison,  75  Me.  225.  233. 

It  only  remains  to  notice  the  charge  of  con- 
spiracy contained  in  the  bill,  upon  which  con- 
siderable stress  has  been  laid,  as  though  the 
fact  that  the  action  of  the  members  of  the 
associations  was  in  pursuance  of  a  combina- 
tion entitled  the  complainants  to  relief.  To 
maintain  a  bill  on  the  ground  of  conspiracy, 
it  is  necessary  that  it  should  appear  that  the 
object  relied  on  as  the  basis  of  the  conspiracy, 
or  the  means  used  in  accomplishing  it  were 
unlawful.  What  a  person  may  lawfully  do, 
a  number  of  persons  may  unite  with  him  in 
doing,  without  rendering  themselves  liable  to 
the  charge  of  conspiracy,  provided  the  means 
employed  be  not  unlawful.  The  object  of  the 
members  of  the  association  was  to  free  them- 
selves from  the  competition  of  those  not  mem- 
bers, which,  as  we  have  seen,  is  not  unlawful. 
The  means  taken  to  accomplish  that  object 
were  the  agreement  among  themselves  not  to 
deal  with  wholesale  dealers  who  sold  to  those 
not  members  of  the  associations,  and  the 
sending  of  notices  to  that  end  to  the  whole- 
salers. This,  as  we  have  also  seen,  was  not 
unlawful.  Hence  it  follows  that,  as  the  object 
of  the  combination  between  the  members  of 
the  associations  was  not  unlawful,  nor  the 
means  adopted  for  its  accomplishment  unlaw- 
ful, there  Is  no  ground  for  the  charge  of  con- 
spiracy, and  the  fact  of  combination  is  whol- 
ly Immaterial.  Com.  v.  Hunt,  4  Mete.  (Mass.) 
Ill,  129;  Bowen  v.  Matheson,  14  Allen,  499; 
Wellington  v.  Small,  3  Cush.  145,  150;  Carew 
v.  Rutherford,  106  Mass.  1,  14;  Payne  v. 
Railroad  Co.,  81  Tenn.  507,  521;  Hunt  v. 
SImonds,  19  Mo.  5S3,  588;  Robertson  v. 
Parks,  76  Md.  118,  134,  135,  24  Atl.  411; 
Steamship  Co.  t.  McGregor,  23  Q.  B.  Div. 
508  [1S02]  App.  Cas.  25;  Manufacturing  Co. 
v.  Hollis,  54  Minn.  223,  234,  55  N.  W.  1119; 
Delz  v.  Wlnfree,  80  Tex.  400,  404,  16  S.  W. 
111.  We  are  of  the  opinion  that  the  bill 
should  be  dismissed. 


WATSON  et  al.  v.  STEINAU  et  at. 

(Supreme  Court  of  Rhode  Island.    Oct.  24. 
1895.) 

Joint  Judgment— Failure  to  Serve  One  Partt 
—  Enforcement. 

A  Judgment  of  a  foreign  state,  against 
several  defendants  jointly,  in  an  action  in 
which  one  of  them  was  not  served  with  process, 
cannot,  in  Rhode  Island,  be  enforced  against 
one  of  such  defendants  who  in  the  foreign  ac- 
tion was  served  with  process. 

Action  by  Watson  &  Newell  against  Stelnau 
Bros,  on  a  Judgment  On  demurrer  by  plain- 
tiffs to  a  plea  by  the  only  defendant  served 
that  one  of  the  persons  against  whom  the 
Judgment  was  entered  was  not  served  with 
any  process  in  the  suit  in  which  it  was  en- 
tered.    Sustained. 
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Harry  0.  Curtis,  for  plaintiffs. 
Perce,  for  defendants. 


Warren  R. 


TILLINGHAST,  J.  Thte  Is  an  action  of 
debt  on  Judgment  The  declaration  sets  out 
tliat  toe  plaintiffs,  on  tbe  9th  day  of  May, 
1883,  recovered  a  Judgment  of  the  superior 
court  of  the  city  of  New  York  against  the  de- 
fendants, for  the  sum  of  $2,506.89,  debt  and 
costs  of  suit,  as  by  the  record  thereof  now  re- 
maining In  said  court  appears,  which  said 
Judgment  Is  In  full  force,  and  not  reversed, 
annulled,  or  satisfied.  Said  declaration  further 
gets  out  that  tbe  persons  who  composed  said 
defendant  firm  at  the  time  of  tbe  rendition  of 
said  Judgment  were  Isaac  Steinau,  Jacob  A. 
Steinau,  and  Samuel  J.  Steinau,  and  that  the 
writ  In  tbe  case  at  bar  has  only  been  served 
upon  Jacob  Steinau.  In  connection  with  said 
declaration,  the  plaintiff  has  filed  a  paper 
which  Is  styled  "a  transcript  of  Judgment," 
and  which  shows,  among  other  things,  that  one 
of  said  defendants,  viz.  Samuel  J.  Steinau,  was 
not  summoned  In  the  action  upon  which  said 
Judgment  was  rendered.  To  this  declaration 
tbe  said  defendant  Isaac  Steinau  has  filed  a 
special  plea,  In  which  he  sets  up  the  fact  that 
said  Samuel  J.  Steinau  was  not  summoned  or 
served  with  any  process  in  the  suit  In  New 
York  upon  which  the  Judgment  aforesaid  was 
based;  wherefore  be  prays  Judgment,  etc.  To 
this  plea  tbe  plaintiffs  demur. 

The  question  presented,  therefore,  for  our 
determination,  Is  whether  a  Judgment  of  a 
court  of  another  state,  rendered  against  sev- 
eral defendants  Jointly,  in  an  action  where  one 
of  them  was  not  served  with  process,  can  be 
enforced  In  this  state  by  an  action  of  debt 
thereon  against  one  of  the  defendants  who  In 
the  foreign  action  was  served  with  process. 
We  think  this  question  must  be  answered  In 
the  negative.  From  the  pleadings  In  the  case, 
as  they  now  stand,  It  appears  that  the  New 
York  court  rendered  Judgment  against  all  of 
KaM  defendants,  when  only  two  of  them  had 
been  served  with  process;  and  this  being  so, 
and  no  statutory  authority  being  shown  for 
any  such  proceeding  in  that  state,  the  record 
shows  that  said  court  was  without  Jurisdiction 
as  to  raid  defendant  Samuel  3.  Steinau,  and 
that  tbe  Judgment  as  to  him  was  a  mere  nul- 
lity. The  question,  then,  arises  as  to  what  ef- 
fect this  has  on  the  other  defendants  who  were 
served  with  process.  While  there  Is  some 
conflict  of  authority  upon  this  question,  yet, 
w<>  think,  the  rale  which  Is  established  by  the 
pieponderance  of  authority  is  that  the  plaintiff 
who  sues  on  a  Judgment  must  recover  against 
all  of  the  defendants  or  none;  for,  tbe  Judg- 
ment being  an  entirety,  whatever  constitutes  a 
(food  defense  for  one  of  the  defendants  oper- 
ates also  for  the  benefit  of  the  others.  Hall  v. 
Williams,  6  Pick.  232;  Oakley  v.  Asplnwall,  4 
N.  Y.  514;  Richards  v.  Walton,  12  Johns.  434; 
Holbrook  v.  Murray,  5  Wend.  161;  Rangely  v. 
Webster.  11  N.  H.  299;  Knapp  v.  Abell,  10 
Allen.  486;  Buffum  v.  Ramsdell,  55  Me.  232; 
Hulme  v.  Janes,   6  Tex.  242;    Brocknmn  v. 


McDonald,  16  ID.  112;  Williams  v.  Chalfant 
82  I1L  218;  Winslow  v.  Lambard,  57  Me.  356; 
Burt  v.  Stevens,  22  N.  H.  229;  Donnelly  v. 
Graham,  77  Pa.  St  274;  St  Louis  v.  Gleason, 
15  Mo.  App.  25;  Wright  v.  Andrews,  130 
Mass.  149;  Pratt  v.  Dow,  56  Me.  88.  See, 
also,  Frothlngham  v.  Barnes,  9  R.  I.  474.  The 
case  of  Nathanson  v.  Spitz,  Index  QQ,  — ,  31 
Atl.  690,  relied  on  by  plaintiffs'  counsel,  does 
not  affect  the  question  here  presented.  In  that 
case  the  action  was  based  upon  a  Joint  con- 
tract; and  we  held  that  under  section  18,  c.  13, 
of  the  Judiciary  act,  and  also  in  view  of  the 
fact  that  the  sheriff  had  made  a  non  est  return 
as  to  the  defendant  who  was  not  served,  which 
return  practically  operated  as  a  proceeding  of 
outlawry  as  to  him,  the  action  could  be  main- 
tained against  one  of  the  Joint  contractors. 
This  suit  however,  Is  not  based  upon  the  Joint 
contract  of  the  three  defendants  above  named, 
but  upon  a  Judgment  rendered  against  them 
Jointly,  in  an  action  where  only  two  of  them 
were  served  with  process.  The  demurrer  is 
overruled,  and  the  plea  sustained,  and  the  case 
Is  remitted  to  tbe  common  pleas  division  for 
further  proceedings. 


McTWIGGAN  et  al.  v.  HUNTER  et  al. 

(Supreme  Court  of  Rhode  Island.     Oct.  28, 
1895.) 

assessment  ov  taxes— notice  —  constitutional 
Law— Exemptions. 

1.  Pub.  St  c  43,  i  6,  requires  assessors, 
"before  assessing  any  tax,"  to  give  notice  of 
the  time  and  place  of  their  meeting,  which  no- 
tice shall  require  all  persons  and  corporations 
liable  to  taxation  to  present  accounts  of  their 
estates  and  the  value  thereof,  "at  such  time  as 
they  may  prescribe."  Held  to  provide  for  a  no- 
tice of  but  one  meeting,  for  the  purpose  both  of 
presenting  accounts  and   making  assessments. 

2.  Pub.  St.  c.  43,  §§  6-8,  requiring  persons 
and  corporations  to  furnish  verified  statements 
of  their  taxable  property,  and  providing  that 
whoever  neglects  to  furnish  such  account,  if 
overtaxed,  snail  have  no  remedy,  and  requiring 
assessors  to  make  lists  of  taxable  property, 
distinguishing  those  who  have  presented  their 
account  from  those  who  have  not,  do  not  vio- 
late Const  U.  S.  art  5,  providing  that  no  per- 
son shall  be  deprived  of  property  without  due 
process  of  law. 

3.  A  town  council,  In  consideration  of  a  cor- 
poration presenting  to  it  certain  property, 
apreed  to  exempt  other  of  its  property  from  tax- 
ation for  10  years  under  any  act  of  the  general 
assembly  which  might  be  passed  authorizing 
such  exemption.  Act  May  21,  1892,  authorized 
electors  of  a  town  qualified  to  impose  a  tax,  or 
a  city  council,  to  exempt  property  from  taxa- 
tion for  a  period  of  10  years.  The  city,  after 
the  act  passed,  neither  by  vote  exempted  or  au- 
thorized its  council  to  exempt  the  proiierty  from 
taxation,  held,  that  the  property  was  not  ex- 
empt from  taxation. 

4.  Where  a  city  council  enters  into  a  con- 
tract to  exempt  certain  property  of  a  corpora- 
tion from  taxation  in  consideration  of  the  cor- 
poration transferrin?  to  it  other  property,  the 
fact  that  the  city  has  accepted  the  benefits  of 
the  contract  will  not  estop  it  from  avoiding  the 
contract  on  the  ground  that  the  city  council 
had  no  authority  to  enter  into  it. 

5.  The  omission  by  assessors  to  include  in 
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an  assessment  property  which  they  believe  is 
exempt  by  a  valid  contract  with  their  city,  will 
not  render  the  assessment  void,  though  such 
contract  was  in  fact  invalid. 

Bill  by  William  H.  McTwiggan  and  others 
against  George  F.  Hunter  and  others  for  an 
injunction  to  restrain  the  collection  of  taxes. 
Denied. 

Bassett  &  Mitchell,  for  complainants. 
Cooke  &  Angell  and  E.  P.  Allen,  for  reKpond- 
ents. 

MATTESON,  C.  J.  This  Is  a  bill  to  en- 
Join  the  collection  of  a  tax  because,  as  al- 
leged, its  assessment  was  Illegal.  The  first 
ground  upon  which  it  Is  claimed  that  the  as- 
sessment was  Illegal  is  that  the  assessors  I 
gave  no  notice  of  the  time  and  place  of  their 
meeting,  as  required  by  law.  The  provisions 
of  the  statutes  relating  to  the  assessment  of 
taxes,  so  far  as  material  to  the  present  In- 
quiry, are  contained  in  Pub.  St.  R.  L  c.  43, 
JSS  6-S,  18,  and  are  as  follows: 

"Sec.  0.  Before  assessing  any  tax,  the  as- 
sessors shall  post  up  printed  notices  of  the 
time  and  place  of  their  meeting,  In  three  pub- 
lic places  In  the  town,  for  three  weeks  next 
preceding  the  time  of  such  meeting,  and  ad- 
vertise in  some  newspaper  published  In  the 
town,  if  any  there  be,  for  the  same  space  of 
time.  Such  notices  shall  require  every  per- 
son and  body  corporate  liable  to  taxation  to 
bring  In  to  the  assessors  a  true  and  exact 
account  of  all  his  ratable  estate,  describing 
and  specifying  the  value  of  every  parcel  of 
his  real  and  personal  estate,  at  such  time  as 
they  may  prescribe. 

"Sec.  7.  Every  person  bringing  in  any  such 
account  shall  make  oath  before  some  one  of 
the  assessors  that  the  account  by  him  ex- 
hibited contains  to  the  best  of  his  knowledge 
and  belief  a  true  and  full  account  and  valua- 
tion of  all  his  ratable  estate;  and  whoever 
neglects  or  refuses  to  bring  In  such  account  If 
overtaxed  shall  have  no  remedy  therefor. 

"Sec.  8.  The  assessors  shall  make  a  list  con- 
taining the  true,  full  and  fair  cash  value  of 
all  the  ratable  estate  in  the  town,  placing 
real  and  personal  estate  In  separate  columns, 
and  distinguishing  those  who  give  in  an  ac- 
count from  those  who  do  not,  and  shall  appor- 
tion the  tax  accordingly." 

"Sec.  18.  The  assessors,  on  completing  the 
assessment  as  aforesaid,  shall  date  and  sign 
the  same  and  deposit  it  in  the  office  of  the 
town  clerk." 

Before  proceeding  to  the  assessment,  the  as- 
sessors posted  up  printed  notices  In  three  or 
more  public  places  in  the  town,  for  three 
weeks  next  preceding  the  time  of  their  meet- 
ing, as  specified  In  the  notices,  which  were 
in  the  following  form: 

"Town  of  East  Providence.  1894.  Assess- 
ors' Notice.  The  undersigned,  assessors  of 
taxes  of  the  town  of  East  Providence,  R.  I., 
for  the  year  1894,  hereby  give  notice  that 
tbey  will  be  in  session  at  the  town  hall,  East 
Providence  Centre,  Tuesday,  August  21;   at 


Riverside,  in  the  engine  house,  Wednesday. 
August  22;  and  at  the  town  clerk's  office, 
Thursday  and  Friday,  August  24,  from  2  to  4 
o'clock,  p.  m.,  on  each  of  said  days,  for  the 
purpose  of  receiving  from  persons  and  bodies 
corporate  liable  to  taxation  in  said  town  of 
East  Providence  true  and  exact  accounts  of 
their  ratable  estates."  (Here  follows  in  the 
notice  Pub.  St.  R.  I.  c.  43,  i  7,  quoted  above.) 
"Transfers  of  real  estate  from  the  records  will 
close  on  Tuesday,  July  31,  1894,  and  all  real 
estate  will  be  taxed  to  the  persons  or  bodies 
corporate  in  whose  name  It  stands  at  the  close 
of  the  day.  Joseph  L.  Luther,  William  L. 
Sunderland,  Timothy  L.  Rlsley,  Assessors. 
East  Providence,  June  20,  1894." 

There  was  no  newspaper  published  in  East 
Providence  during  the  three  weeks  next  pre- 
ceding the  time  of  their  meeting,  as  speci- 
fied in  the  notices,  and  therefore  the  assess- 
ors.though  not  required  by  the  statute,  gave 
further  notice  of  the  time  and  place  of  their 
meeting  by  advertisement  during  that  period 
in  the  Evening  Bulletin  and  Evening  Tele- 
gram, newspapers  published  In  Providence. 
The  theory  of  the  complainants  is  that  section 
6  requires  the  giving  of  two  notices,— (1)  a 
notice  to  every  person  and  body  corporate 
liable  to  taxation  to  carry  in  a  true  account 
of  his  or  its  ratable  estate;  and  (2)  a  no- 
tice of  the  time  and  place  of  the  meeting 
of  the  assessors  for  the  purpose  of  assessing 
the  tax.  Their  contention  Is  that  tbe  statute 
contemplates  that,  after  having  given  notice 
to  those  liable  to  taxation  to  bring  in  their 
accounts  within  the  time  to  be  prescribed 
by  the  notice,  and  after  having  made  up  the 
list  required  by  section  S,  the  assessors  shall 
hold  a  final  meeting,  of  which  they  shall  give 
notice  in  the  manner  specified,  so  that  the 
taxpayers  shall  have  an  opportunity  to  inspect 
the  assessment  roll,  and  if  they  consider  them- 
selves unfairly  taxed,  may  object,  and  be 
heard  by  the  assessors  upon  their  objections, 
before  the  assessment  has  been  signed  and  de- 
posited by  them  In  the  town  clerk's  office,  as 
provided  in  section  18.  We  do  not  think  that 
this  is  tbe  view  to  be  taken  of  the  statute. 
Section  6  Is  the  only  section  relating  to  notice. 
It  does  not  provide  in  terms  for  two  distinct 
notices.  It  simply  directs  the  assessors,  be- 
fore proceeding  In  the  assessment,  to  give 
notice,  in  the  manner  specified,  of  the  time 
and  place  of  their  meeting,  and  then  goes  on 
to  provide  that  the  notices  posted  up,  besides 
specifying  the  time  and  place  of  meeting, 
shall  require  every  person  and  body  corporate 
liable  to  taxation  to  bring  In  to  the  assessors 
an  account,  etc.  It  is  the  evident  purpose  of 
tbe  statute  to  compel  every  one  liable  to  be 
taxed  to  personally  carry  in  an  account  to  the 
assessors,  since  the  requirement  Is  that  he 
shall  make  oath  to  the  account  before  one  of 
the  assessors.  Upon  the  account  so  rendered 
be  may  be  examined  by  the  assessors.  He  at 
the  same  time  will  have  an  opportunity  to 
be  heard  upon  It,  and  a  basis  will  be  afforded 
the  assessors  on  which  to  make  the  assess- 
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uient  If  a  person  liable  to  taxation  neglects 
or  refuses  to  carry  in  his  account,  be  waives 
his  right  to  be  heard,  and,  under  section  8, 
if  overtaxed  is  without  a  remedy.  We  do 
not  see  that  such  a  procedure  is  in  any  way 
repugnant,  as  intimated  by  the  complainants, 
to  article  5  of  the  amendments  to  the  con- 
stitution of  the  United  States,  that  no  person 
shall  be  deprived  of  life,  liberty,  or  property 
without  due  process  of  law.  We  do  not  think 
that  the  assessment  was  invalid  for  want  of 
notice. 

The  second  ground  upon  which  It  is  con- 
tended that  the  assessment  was  illegal  Is  the 
alleged  willful  and  intentional  omission  and 
exemption  by  the  assessors  of  property  of  the 
Urosvenordale  Company.  The  respondents, 
though  conceding  that  property  of  the  Gros- 
venordale  Company  was  intentionally  omit- 
ted from  the  assessment,  deny  that  the  omis- 
sion was  willful  and  intentional  in  the  sense 
that  it  was  fraudulent  or  corrupt,  and  seek  to 
justify  It  by  reference  to  certain  records  and 
deeds  mentioned  in  (and  copies  of  which  are 
annexed  to)  the  answer.  From  these  it  ap- 
pears that  the  Grosvenordale  Company  made 
a  proposition  in  writing,  dated  April  9,  1882, 
to  the  town,  to  convey  or  procure  to  be  con- 
veyed to  it  certain  lands  for  highway  pur- 
poses, and  certain  loam  and  gravel  for  mak- 
ing streets,  and  to  erect  a  two-story  brick 
building,  184  feet  in  length  by  60  feet  wide, 
for  manufacturing  purposes,  on  certain  land 
in  the  town,  being  lots  numbered  6,  7,  8,  and 
»  on  the  Grosvenor  plat,  In  consideration 
that  the  town  would  exempt  the  improve- 
ments from  taxation  for  10  years  and  cause 
the  land  conveyed  to  it  to  be  laid  out  as 
public  highways,  and  the  highways  to  be  con- 
structed in  the  manner  and  within  the  time 
specified  in  the  proposition;  that. at  the  an- 
nual town  meeting,  on  April  11,  1892,  the 
electors  of  the  town,  qualified  to  vote  on  a 
proposition  to  Impose  a  tax,  accepted  the 
proposition,  and  passed  a  resolution  authoriz- 
ing the  town  council  to  exempt  from  taxation 
the  brick  building  proposed  to  be  erected, 
and  the  machinery,  stock,  furniture,  and  fix- 
tures to  be  kept  therein,  in  accordance  with 
the  provisions  of  any  acts  of  the  general  as- 
sembly that  might  be  passed  authorizing  such 
exemption;  that,  at  the  same  meeting,  a  fur- 
ther resolution  was  passed  authorizing  the 
town  council,  until  the  next  annual  election, 
to  exempt  from  taxation,  for  a  period  not  ex- 
reeding  10  years,  manufacturing  or  other  rat- 
able property  not  already  located  in  tbe  town 
which  might  be  located  there  in  consequence 
of  sacb  exemption,  in  accordance  with  the 
provisions  of  any  act  of  the  general  assembly 
which  might  be  passed  authorizing  such  ex- 
emption; that  by  deeds  dated  April  28,  1892, 
and  recorded  In  the  land  records  of  the  town 
May  14,  1892,  the  lands  proposed  to  be  con- 
veyed, to  the  town  for  highway  purposes  were 
conveyed  to  It  by  the  owners  of  such  lands, 
according  to 'the  terms  of  the  proposition, 
which  deeds  were,  by  vote  of  the  town  coun- 


cil on  May  17,  1892,  accepted  and  ordered  to 
be  recorded. 

On  May  21,  1892,  the  general  assembly 
passed  the  following  act  (Pub.  Laws  B.  I.  c. 
1088): 

"Section  1.  The  electors  of  any  town  or  city 
qualified  to  vote  on  a  proposition  to  Impose 
a  tax,  when  legally  assembled,  may  vote  to 
exempt,  or  may  authorize  the  town  or  city 
council  of  such  town  or  city,  for  a  period  not 
exceeding  one  year,  to  exempt  from  taxation, 
for  a  period  not  exceeding  ten  years,  such 
manufacturing  property  as  may  hereafter  be 
lacated  in  said  town  or  city  in  consequence  of 
such  exemption,  and  the  land  on  which  such 
property  is  located. 

"Sec.  2.  Property  so  exempted  shall  not 
during  such  period  of  exemption  be  liable  to 
taxation  while  such  property  Is  used  for  the 
purposes  for  which  It  was  so  located. 

"Sec  3.  All  acts  and  parts  of  acts  inconsist- 
ent herewith  are  hereby  repealed. 

"Sec.  4.  This  act  shall  take  effect  on  and 
after  its  passage." 

The  power  to  exempt  property  from  taxa- 
tion is  the  converse  of  the  power  to  deter- 
mine what  property  shall  be  the  subject  of 
taxation;  the  selection  of  certain  property  for 
the  purpose  of  taxation  being  the  exclusion  or 
exemption  of  that  which  is  not  selected.  It 
is,  therefore,  included  necessarily  In  the  pow- 
er to  tax,  which  resides  in  the  state  alone, 
and  consequently  can  be  exercised  only  by 
the  general  assembly,  representing  the  sov- 
ereign power  of  the  state,  acting  within  the 
limitation  of  the  constitution,  or  by  the  sev- 
eral cities,  towns,  or  other  municipal  bodies, 
in  pursuance  of  lawful  authority  granted  to 
them  by  tbe  general  assembly.  Cooley. 
Tax'n  (2d  Ed.)  200.  This  was  evidently  the 
Idea  of  the  framer  of  tbe  resolutions  passed 
by  tbe  town,  which  do  not  purport  to  exempt 
any  property  from  taxation,  but  simply  con- 
fer on  the  town  council  authority  to  grant  ex- 
emptions in  accordance  with  the  provisions 
of  any  act  or  acts  of  the  general  assembly 
which  might  be  passed  authorizing  the  ex- 
emption. Pub.  Laws  R.  I.  c.  1088,  was 
doubtless  passed  for  the  purpose  of  enabling 
tbe  making  of  the  exemption.  But  it  does 
not  purport  to  be  retroactive,  and,  conceding 
the  competency  of  tbe  general  assembly  to 
pass  the  act  (which,  in  view  of  the  limitation 
contained  in  article  1,  J  2,  of  the  constitution, 
that  the  public  burdens  ought  to  be  fairly  dis- 
tributed, we  think  Is  at  least  susceptible  of 
doubt),  It  does  not  appear  that  either  the 
electors  of  the  town  qualified  to  vote  on  a 
proposition  to  Impose  a  tax  or  the  town  coun- 
cil took  any  action,  prior  to  tbe  assessment, 
in  pursuance  of  that  statute.  We  are  of  the 
opinion,  therefore,  that  the  attempt  to  justify 
the  omission  of  the  property  from  tbe  assess- 
ment, on  the  ground  that  its  exemption  was 
authorized  and  therefore  legal,  fails. 

The  respondents  seek  further  to  Justify  the 
omission  of  the  property  from  assessment  o~ 
the  ground  that  the  town,  by  the  acceptai 
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of  the  proposition  of  the  Grosvenordale  Com- 
pany and  the  benefits  derived  from  It,  be- 
came bound  In  good  faith  and  equity  to  ex- 
empt the  property  from  taxation,  and  con- 
tend that  a  court  of  equity  will  not  disregard 
a  subsisting  contract  and  set  it  aside  until 
one  or  the  other  of  the  parties  to  it  has  of- 
fered to  rescind  it  and  has  restored  or  ten- 
tiered  back  the  consideration  received  from 
the  other;  that  the  complainants,  and  the 
other  taxpayers  of  the  town  in  whose  behalf 
they  file  the  bill,  have  derived  the  benefits 
arising  from  the  conveyance  of  the  streets  to 
the  town  for  highway  purposes,  and  cannot 
ask  a  court  sitting  in  equity  to  say  that  the 
assessors  have  so  erred  in  recognizing  the 
contract  as  to  render  the  assessment  null  and 
void;  that  the  complainants,  representing  the 
taxpayers  generally,  must,  before  asking  the 
Interposition  of  equity,  do  what  is  equitable, 
—or,  in  other  words,  before  asking  the  court 
to  pronounce  the  assessment  Invalid,  must  se- 
cure such  action  as  will  restore  to  the  other 
party  to  the  contract  the  consideration  which 
the  town  .has  received.  We  do  not  think  that 
the  omission  to  Include  the  property  in  the  as- 
sessment can  be  justified  on  the  ground  of 
the  contract  As  we  have  already  held,  the 
exemption  of  the  property  from  taxation,  In 
the  absence  of  constitutional  legislative  au- 
thority, was  beyond  the  power  of  the  town, 
and  hence,  in  so  far  as  such  exemption  en- 
tered Into  the  contract,  the  contract  was  null 
and  veld.  It  did  not  bind  the  town,  or  the 
complainants  as  taxpayers,  whose  rights  as 
such  would  be  affected  by  carrying  it  into 
effect;  and  it  made  no  difference  that  the 
Grosvenordale  Company  may  have  acted  in 
the  belief  that  the  town  could  make  the  con- 
tract, since  it  was  bound  to  know  the  extent 
of  the  town's  authority.  Austin  v.  Cogge- 
shall,  12  R.  L  329,  381;  Farnsworth  v.  Town 
Council  of  Pawtucket,  13  R.  I.  82,  88; 
Mathewson  v.  Hawkins,  Index  Q.  Q.  15.  31 
AtL  430.  In  the  face  of  the  fact,  however, 
that  the  resolutions  of  the  town  do  not  pur- 
port to  grant  the  exemption,  but  merely  au- 
thorize the  town  council  to  make  it,  in  accord- 
ance with  the  provisions  of  such  act  or  acts 
of  the  general  assembly  as  might  be  passed 
for  the  purpose,  It  seems  scarcely  probable 
that  the  Grosvenordale  Company  was  not 
aware  of  the  incapacity  of  the  town  to  bind 
Itself  by  so  much  of  the  contract  as  related 
to  the  exemption  of  the  property  from  taxa- 
tion. 

Since  the  making  of  the  agreement  the  as- 
sessors have  recognized  It  as  binding  on  the 
town,  and  have  accordingly  omitted  to  as- 
sess the  property  to  which  it  relates.  No 
question  has  been  made  as  to  the  validity  of 
such  exemption,  until  the  filing  of  the  bill  In 
this  suit.  The  assessors  who  made  the  pres- 
ent assessment  omitted  to  assess  the  property, 
in  good  faith,  without  any  Intention  or  pur- 
pose to  enable  the  company  to  escape  or  be 
free  from  legal  taxation,  with  the  knowledge 
that  It  bad  been  exempted  by  the  previous 


boards  of  assessors,  and  in  fall  belief  of  the 
duty  of  the  town  to  exempt  the  property 
from  taxation  and  of  the  validity  of  the  ex- 
emption. It  Is  contended  by  the  respondents 
that,  as  the  omission  to  assess  the  property 
was  because  of  the  belief  of  the  assesttors 
that  the  agreement  was  binding  upon  tbe 
town,  and  that  the  exemption  was  valid  on 
that  account,  and  was,  therefore,  a  mistake 
of  law,  It  did  not  vitiate  the  assessment  as  a 
whole,  and  consequently  that  the  bill  should 
be  dismissed.  On  the  other  hand,  the  com- 
plainants, though  conceding  that  an  acci- 
dental omission  of  property  that  should  be 
taxed  will  not  avoid  an  assessment.  Insist 
that  such  will  be  the  effect  when  the  omis- 
sion, as  in  the  present  case,  was  intentional, 
and  that  it  matters  not  what  was  the  belief 
or  motive  of  the  assessors.  We  do  not  think 
that  the  fact  that  the  omission  of  the  prop- 
erty from  assessment  was  intentional,  in  the 
sense  merely  that  It  was  not  accidental,  is 
sufficient  to  avoid  the  assessment  To  have 
that  effect  the  omission  must  be  a  conscious 
disregard  of  law,  in  such  manner  as  to  Im- 
pose illegal  taxes  on  those  who  are  assessed. 
It  Is  the  conscious  intention  to  disregard  the 
law  to  the  Injury  of  others,  or,  in  other 
words,  an  intention  to  do  a  wrong  or  commit 
a  fraud,  which  vitiates  an  assessment;  and 
when  this  appears,  it  matters  not  that  tbe 
motive  for  it  would  otherwise  have  been 
a  worthy  one.  Accidental  omissions,  or  omis- 
sions arising  merely  from  mistakes  of  law  or 
fact  or  errors  of  judgment  in  an  honest  en- 
deavor on  the  part  of  the  assessors  to  per- 
form their  duty,  though  increasing  some- 
what the  burdens  of  taxpayers,  will  not  ren- 
der the  assessment  void.  In  Weeks  v.  City 
of  Milwaukee,  10  Wis  264,  it  is  said:  "Omis- 
sions of  this  character,  arising  from  mistakes 
of  fact,  erroneous  computations,  or  errors  of 
judgment  on  the  part  of  those  to  whom  the 
execution  of  the  taxing  laws  is  intrusted,  do 
not  necessarily  vitiate  the  whole  tax.  But  In- 
tentional disregard  of  those  laws,  in  such 
manner  as  to  impose  illegal  taxes  upon  those 
who  are  assessed,  does.  The  first  part  of  the 
rule  is  necessary  to  enable  taxes  to  be  collect- 
ed at  ail.  The  execution  of  these  laws  Is  nec- 
essarily intrusted  to  men;  and  men  are  falli- 
ble, liable  to  frequent  mistakes  of  fact  and 
errors  of  judgment  If  such  errors  on  the 
part  of  those  who  are  attempting  in  good 
faith  to  perform  their  duties  should  vitiate 
the  whole  tax,  no  tax  could  ever  be  collected. 
And,  therefore,  if  they  sometimes  increase 
improperly  the  burdens  of  those  paying  taxes, 
that  part  of  the  rule  which  holds  the  tax  not 
thereby  avoided  Is  absolutely  essential  to  the 
continuance  of  the  government  But  it  seems 
to  me  clear  that  the  other  part  Is  equally  es- 
sential to  the  just  protection  of  tbe  citizen. 
If  those  executing  these  laws  may  deliberate- 
ly disregard  them  and  assess  the  whole  tax 
upon  a  part  only  of  those  who  are  liable  to 
pay  it,  and  have  It  still  a  legal'  tax,  then  the 
laws  afford  no  protection,  and  the  citizen  is 
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at  tbe  mercy  of  those  officers  who,  by  being 
appointed  to  execute  the  laws,  would  seem  to 
be  thereby  placed  beyond  legal  control." 
And  see  Wilson  ▼.  Wheeler,  50  Vt.  446,  453, 
454;  Henry  v.  Chester,  IS  Vt  400,  467;  Spear 
v.  Bralntree,  24  Vt  414,  418;  Dillingham  v. 
Snow,  5  Mass.  547,  558,  550;  Van  Deventer 
v.  Long  Island  City.  139  N.  Y.  133.  138,  34 
X.  E.  774;  State  v.  Piatt  24  N.  J.  Law,  108, 
120, 121;  Bank  v.  Hlnes,  3  Ohio  St  1;  Fifleld 
t.  Marinette  Co.,  62  Wis.  032,  641,  22  N.  W. 
TOTi;  Railroad  Co.  v.  Seward  Co.,  10  Neb.  211, 
210, 4  N.  W.  1016;  Railroad  Co.  v.  Saline  Co., 
12  Neb.  396,  397,  11  N.  W.  854;  People  v.  Mc- 
t'reery,  34  Cal.  434,  458;  Cooley,  Tax'n  (2d 
Ed.;  214,  217.  The  omission  to  include  the 
property  In  the  assessment  having  been  occa- 
sioned solely  by  the  mistake  of  the  assessors 
as  to  tbe  binding  effect  of  the  agreement  on 
the  town,  and  not  by  any  intentional  disre- 
gard of  law  or  other  wrongful  or  fraudulent 
purpose,  we  are  of  the  opinion  that  the  as- 
sessment was  not  thereby  avoided,  and  hence 
that  the  Injunction  should  be  denied  and  the 
bill  dismissed. 


SICKRA  t.  SMALL  et  al. 

(Supreme  Judicial  Court  of  Maine.     May  4, 
1895.) 

Libel  —  Evidence  —  Damages  —  Reputation  — 
Suspicion. 

1.  In  an  action  of  libel  or  slander,  the  de- 
fendant mar  introduce  evidence,  in  mitigation 
of  damages,  that  the  plaintiff's  general  reputa- 
tion, as  a  man  of  moral  worth,  is  bad,  and  may 
also  show  that  his  general  reputation  is  bad 
with  respect  to  that  feature  of  character  spe- 
cially involved  in  the  defamation  published;  for 
u  man  who  is  habitually  addicted  to  every  vice 
except  the  one  with  which  he  is  charged  is  not 
entitled  to  as  heavy  damages  as  one  possessing 
a  fair  moral  character. 

2.  An  instruction,  in  such  action,  that,  If 
the  plaintiff's  conduct  was  such  as  to  excite 
the  defendant's  suspicions,  it  should  be  consid- 
ered in  mitigation  of  damages,  is  erroneous. 
The  damages  in  an  action  of  libel  or  slander  are 
to  be  measured  by  the  injury  caused  by  the 
words  published,  and  not  by  the  moral  culpabil- 
ity of  the  writer  or  speaker.  It  is  well  settled 
that  evidence  of  general  report  that  the  plaintiff 
ia  guilty  of  the  imputed  offense  is  not  admissi- 
ble for  the  purpose  of  reducing  damages.  A 
fortiori,  evidence  of  the  defendant's  suspicions, 
however  excited,  cannot  be  received  for  such  a 
purpose. 

(Officii!  1.) 

Exceptions  from  supreme  judicial  court 
York  county. 

Action  on  the  case  for  libel  by  Raymond 
Sickra  against  Josephine  W.  Small  and  an- 
other. Plaintiff  had  judgment  for  nominal 
damages  only,  and  brings  exceptions.  Excep- 
tions sustained. 

G.  F.  Haley,  for  plaintiff.  E.  J.  Cram,  for 
defendants. 


WHITEHOUSE,  J.  This  was  an  action  of 
libel  for  defamatory  matter,  published  In  a 
newspaper,   representing    that   tbe   plaintiff 


and  Mrs.  Blake  bad  "eloped,"  and  were  liv- 
ing together  in  adultery. 

At  the  trial,  evidence  was  offered  by  the 
defendant,  and  admitted  by  the  court  sub- 
ject to  the  plaintiff's  right  of  exception,  that 
the  plaintiffs  "general  character"  was  bad 
in  the  community  In  which  be  lived. 

1.  It  was  not  questioned  by  tbe  plaintiff 
that,  in  actions  for  libel  or  slander,  the  char- 
acter of  the  plaintiff  may  be  In  issue  upon  the 
question  of  damages;  but  It  Is  contended  that 
the  Inquiry  should  be  restricted  to  the  plain- 
tiff's general  reputation  in  respect  to  that 
trait  of  character  involved  in  the  defamatory 
charge. 

While  there  has  been  some  contrariety  of 
opinion,  or  at  least  of  expression,  upon  this 
question,  It  must  now  be  regarded  as  settled, 
both  upon  principle  and  the  great  weight  of 
authority,  that,  in  this  class  of  cases,  tbe 
defendant  may  Introduce  evidence,  In  mitiga- 
tion of  damages,  that  the  plaintiff's  general 
reputation,  as  a  man  of  moral  worth,  is  bad, 
and  may  also  show  that  his  general  reputa- 
tion Is  bad  with  respect  to  that  feature  of 
character  covered  by  the  defamation  In  ques- 
tion; and,  as  to  the  admission  of  such  evi- 
dence, it  Is  Immaterial  whether  the  defendant 
has  simply  pleaded  the  general  Issue,  or  has 
pleaded  a  justification  as  well  as  the  general 
Issue.  Stone  v.  Varney,  7  Mete.  (Mass.)  80; 
Leonard  v.  Allen,  11  Gush.  241;  Bodwell  v. 
Swan,  3  Pick.  376;  Clark  v.  Brown,  110 
Mass.  505;  Root  v.  King,  7  Cow.  613;  Lamos 
v.  Snell,  6  N.  H.  413;  Bridgman  v.  Hopkins, 
34  Vt  533;  Eastland  v.  Caldwell,  2  Bibb,  21; 
Powers  v.  Cary,  64  Me.  1;  Odgers,  Sland. 
&  L.  304;  Suth.  Dam.  679;  Best.  Ev.  256;  1 
Whart.  Ev.  53;  2  Starkie,  Sland.  87;  1  Greenl. 
Ev.  $  55;  2  Greenl.  Ev.  $  275. 

In  Stone  v.  Varney,  supra,  the  libel  Imputed 
to  the  plaintiff  "heartless  cruelty  toward  bis 
child,"  and  It  was  held  competent  for  tbe  de- 
fendant to  Introduce  evidence,  in  mitigation 
of  damages,  that  "the  general  reputation  of 
the  plaintiff  in  the  community,  as  a  man  of 
moral  worth,"  was  bad.  After  a  careful  ex- 
amination of  the  authorities  touching  tbe 
question,  the  court  Bay,  in  the  opinion:  "This 
review  of  the  adjudicated  cases,  and  particu- 
larly the  decisions  in  this  commonwealth  and 
in  the  state  of  New  York,  seems  necessarily  to 
lead  to  the  conclusion  that  evidence  of  gen- 
eral bad  character  is  admissible  In  mitigation 
of  damages.  •  •  •  It  cannot  be  Just  that 
a  man  of  infamous  character  should,  for  the 
same  libelous  matter,  be  entitled  to  equal 
damages  with  the  man  of  unblemished  repu- 
tation; yet  such  must  be  the  result,  unless 
character  be  a  proper  subject  of  evidence  be- 
fore a  Jury.  Lord  Ellenborough,  In  1  Maule 
&  S.  286,  says,  'Certainly  a  person  of  dis- 
paraged fame  is  not  entitled  to  the  same 
measure  of  damages  with  one  whose  charac- 
ter is  unblemished,  and  It  Is  competent  to 
show  that  by  evidence.' " 

In  Leonard  v.  Allen,  supra,  the  plaint"" 
was   charged    with    maliciously    burning 
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schoolhouse,  and  It  was  held  that,  In  the  In- 
troduction of  evidence  to  impeach  the  char- 
acter of  the  plaintiff,  in  mitigation  of  dam- 
ages, the  inquiries  should  relate  either  to  the 
general  character  of  the  plaintiff  for  integrity 
and  moral  worth,  or  to  his  reputation  In  re- 
gard to  conduct  similar  in  character  to  the 
offense  with  which  the  defendant  had  char- 
ged him. 

In  the  recent  case  of  Clark  v.  Brown,  116 
Mass.  505,  the  plaintiff  was  charged  with 
larceny.  The  trial  'court  admitted  evidence 
that  the  plaintiff's  reputation  for  honesty  and 
Integrity  was  bad,  and  excluded  evidence  that 
his  reputation  In  respect  to  thieving  was  bad. 
But  the  full  court  held  the  exclusion  of  the 
latter  evidence  to  be  error,  and  reaffirmed  the 
rule,  laid  down  In  Stone  v.  Varney  and  Leon- 
nard  v.  Allen,  supra,  that  it  was  competent 
for  the  defendant  to  prove,  In  mitigation  of 
damages,  that  the  plaintiff's  general  reputa- 
tion waa  bad,  and  that  It  was  also  bad  in 
respect  to  the  charges  involved  in  the  al- 
leged slander. 

In  Lamos  v.  Snell,  6  N.  H.  413,  the  defend- 
ant's right  to  inquire  Into  the  plaintiff's  "gen- 
eral character  as  a  virtuous  and  honest  man, 
or  otherwise,"  was  brought  directly  In  ques- 
tion; and  It  was  determined  that  the  defend- 
ant was  "not  confined  to  evidence  of  charac- 
ter founded  upon  matters  of  the  same  nature 
as  that  specified  in  the  charge,  but  may  give 
In  evidence  the  general  bad  character  of  the 
plaintiff  *  *  *  in  mitigation  of  damages, 
and  for  this  Inquiry  the  plaintiff  must  stand 
prepared."  . 

In  Eastland  v.  Caldwell,  supra,  the  court 
say.  In  the  opinion:  "In  the  estimation  of 
damages  the  Jury  must  take  into  considera- 
tion the  general  character  of  the  plaintiff. 
*  *  *  In  this  case,  the  defendant's  counsel 
was  permitted  by  the  court  to  Inquire  Into  the 
plaintiff's  general  character  in  relation  to  the 
facts  in  issue;  but  we  are  of  opinion  he  ought 
to  .have  been  permitted  to  inquire  Into  his 
general  moral  character,  without  relation  to 
any  particular  species  of  Immorality;  for  a 
man  who  is  habitually  addicted  to  every  vice, 
except  the  one  with  which  he  is  charged,  is 
not  entitled  to  as  heavy  damages  as  one  pos- 
sessing a  fair  moral  character.  The  jury, 
who  possess  a  large  and  almost  unbounded 
discretion  upon  subjects  of  this  kind,  could 
have  but  very  Inadequate  data  for  the  quan- 
tum of  damages  if  they  are  permitted  only  to 
know  the  plaintiff's  general  character  in  re- 
lation to  the  facts  put  in  issue." 

With  respect  to  the  form  of  the  inquiry, 
It  Is  said  to  be  an  Inflexible  rule  of  law  that 
the  only  admissible  evidence  of  a  man's  char- 
acter, or  actual  nature  and  disposition,  is  his 
general  reputation  in  the  community  where 
he  resides.  Chamb.  Best,  Ev.  256,  note.  It 
would  seem,  therefore,  that,  in  order  to  avoid 
eliciting  an  expression  of  the  witness'  opin- 
ion respecting  the  plaintiff's  character,  the 
appropriate  form  of  Interrogatory  would  be 
an  inquiry  calling  directly  for  his  knowledge 


of  the  plaintiff's  general  reputation  in  the 
community,  either  as  a  man  of  moral  worth, 
without  restriction,  or  In  the  particular  rela- 
tion covered  by  the  libel  or  slander. 

2.  But  the  plaintiff  also  has  exceptions  to 
the  following  instruction  in  the  charge  of  the 
presiding  Justice:  "I  am  requested  by  the 
counsel  for  the  defendant  to  Instruct  you 
that,  if  the  plaintiff's  conduct  was  Buch  as  to 
excite  the  defendant's  suspicions,  it  should  be 
considered  in  mitigation  of  damages,  tbe 
plaintiff  alleging  that  be  had  never  been  sus-  . 
pected  of  the  crime  alleged.  I  give  you  that 
Instruction." 

This  request  was  doubtless  suggested  by 
the  note  to  section  275,  2  Greenl.  Ev.,  which 
appears  to  be  based  on  the  old  case  of  Earl  of 
Leicester  v.  Walter,  2  Camp.  251.  But  that 
case  has  long  ceased  to  be  recognized  as  au- 
thority for  anything  more  than  the  admission 
of  evidence  of  the  plaintiff's  general  reputa- 
tion. A  similar  Intimation  is  found  in  Lar- 
ned  v.  Bufflnton,  3  Mass.  353,  but  in  Alder- 
men v.  French,  1  Pick.  18,  this  dictum  is  de- 
clared to  be  unsupported  by  any  authority. 
Again,  in  tbe  later  case  of  Watson  v.  Moore. 
2  Cush.  134,  It  was  held  incompetent  for  the 
defendant,  in  an  action  of  slander,  to  prove,  in 
mitigation  of  damages,  "circumstances  which 
excited  his  suspicion,  and  furnished  reasonable 
cause  for  belief  on  his  part,  that  the  words 
spoken  were  true."  The  obvious  objection  to  it 
is  that  the  damages  In  an  action  of  slander  aiv 
to  be  "measured  by  the  injury  caused  by  the 
words  spoken,  and  not  by  the  moral  culpa- 
bility of  the  speaker."  We  have  seen  that 
the  defendant  is  permitted  to  prove  that  the 
plaintiff's  general  reputation  is  bad,  because 
this  evidence  has  a  legitimate  tendency  to 
show  that  the  injury  is  small;  but  the  evi- 
dence of  general  report  that  the  plaintiff  is 
guilty  of  the  imputed  offense  is  inadmissible 
for  the  purpose  of  reducing  damages.  Powers 
v.  Cary,  supra;  Mapes  v.  Weeks,  4  Wend. 
050;  Stone  v.  Varney,  supra.  A  fortiori. 
evidence  of  the  defendant's  suspicions,  how- 
ever excited,  cannot  be  received  for  such 
a  purpose.    Watson  v.  Moore,  supra. 

This  Instruction  to  the  jury  must,  there- 
fore, be  held  erroneous;  and  for  this  reason 
the  entry  must  be: 

Exceptions  sustained. 

HASKELL,  J.,  concurred  in  the  result. 


STATE  v.  LEWIS. 

(Supreme  Judicial  Court  of  Maine.     May    T 
1895.) 

FlSBEBl  KS— TKOCT. 

The  word  "trout,"  as  used  in  Rev.  St.  c 
40,  §  49,  which  prohibits  the  sale  of  "any  land- 
locked salmon,  trout  or  togue"  between  certain 
days  of  each  year,  means  a  fresh-water  fish ;  a 
fish  which  at  least  breeds,  and  ordinarily  Uvea. 
in  fresh  water.  ^ 

(Official.) 
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Report  from  supreme  judicial  court,  Pen- 
obscot county. 

This  case  came'  up  to  the  February  term, 
1804,  of  the  court  below  on  appeal  by  tbe  de- 
fendant, Luther  W.  Lewis,  from  tbe  Bangor 
municipal  court,  where  he  was  convicted  on 
complaint,  December  30,  1893,  upon  a  plea  of 
not  guilty,  for  that  the  defendant  on  said  day, 
at  Bangor,  did  have  In  possession  50  trout, 
with  Intent  then  and  there  to  sell  the  same, 
and  did  then  and  there  sell  said  trout,  said 
30th  day  of  December,  being  then  and  there 
<lose  time  on  said  trout. 

The  defendant  was  accordingly  fined  $10 
and  costs  of  prosecution,  and  from  said  sen- 
tence he  appealed.    Complaint  dismissed. 

When  the  cause  was  brought  to  trial,  it  ap- 
peared that  the  fish  which  the  defendant 
stood  charged  with  having  In  his  possession 
sad  selling  were  salt-water  fish.  Imported 
from  Halifax,  in  the  dominion  of  Canada, 
Into  the  United  States,  September,  1893,  by 
"ne  Treat,  a  wholesale  dealer  in  Boston,  and 
by  him  sold  to  the  defendant  In  Bangor,  who 
i-laimed  in  defense  that  their  sale  was  not 
prohibited  by  the  laws  of  Maine,  and  that  any 
statute  forbidding  the  sale,  etc.,  of  such  fish 
would  be  a  violation  of  the  defendant's  rights 
under  tbe  constitution  of  the  United  States. 
These  fish  are  trout,  and  resemble  the  fresh- 
water trout  of  the  waters  of  Maine,  and  sell 
at  about  one-half  their  price. 

They  are  sold  In  fairly  large  quantities  in 
'he  form  of  pickled  fish,  and  are  known  to 
the  trade  as  "Labrador  Trout" 

t'pon  the  foregoing  facts  and  the  request  of 
the  parties,  the  question  of  law  thereon  aris- 
ing was  reserved  for  the  opinion  of  the  law 
'-ourt,  and  tbe  case  was  reported  by  the 
•■hief  Justice  presiding  under  Rev.  St.  c.  134, 
{  26.  It  was  stipulated  In  the  report  that,  if 
the  complaint  was  maintainable,  the  defend- 
ant should  be  defaulted;  otherwise  the  com- 
plaint to  be  dismissed. 

a  A.  Bailey,  Co.  Atty.,  for  the  State. 
Charles  Hamlin  and  Charles  J.  Hutchlngs, 
for  defendant 

WISWELL,  J.  Complaint  for  having  in 
possession  trout  with  Intent  to  sell  tbe  same, 
in  violation  of  Rev.  St.  c.  40,  (  49,  which  reads 
as  follows:  "No  person  shall  sell,  expose  for 
xale  or  have  in  possession  with  intent  to  sell, 
or  transport  from  place  to  place  any  land- 
locked salmon,  trout  or  togue,  between  the 
first  days  of  October  and  the  following  May; 
or  any  black  bass,  Oswego  bass  or  white 
perch,  between  the  first  days  of  April  and  Ju- 
ly, under  a  penalty  of  not  less  than  ten  nor 
wore  than  fifty  dollars  for  each  offense." 

The  case  comes  to  the  law  court  upon  an 
agreed  statement  of  facts  In  which  It  Is  said 
that  the  fish  which  the  defendant  had  In 
bis  possession  for  sale  "were  salt-water  fish," 
and  that  they  were  known  to  the  trade  as 
"Labrador  Trout" 

The  prohibition  of  the  statute  relates   to 


land-locked  salmon,  trout,  or  togue.  The  com- 
mon and  ordinary  meaning  of  the  word 
"trout"  Is  a  fresh-water  fish;  a  fish  which  at 
least  breeds,  and  ordinarily  lives,  in  the  fresh 
water,  even  If  it  may  sometimes  escape  to  the 
salt  water  when  It  has  an  opportunity;  and 
although  zoologically  the  term  may  be  more 
Inclusive,  we  think  that  the  legislature  used 
the  word  In  this  section  in  its  more  limited, 
but  common  and  ordinary,  sense.  Words  of 
common  use  in  a  statute  are  to  be  taken  In 
their  ordinary  signification.  Suth.  St  Const. 
i  229. 

We  are  confirmed  In  the  belief  that  the 
legislature  Intended  to  make  this  section  ap- 
ply to  fresh-water  fish  only,  from  the  fact 
that  all  other  kinds  of  fish  referred  to  are  ex- 
clusively fresh-water  fish,  except  salmon, 
and  the  meaning  of  that  word  is  expressly 
limited  by  the  word  "land-locked." 

It  being  admitted  that  the  fish  in  the  pos- 
session of  the  defendant  for  the  purpose  of 
sale  were  salt-water  fish,  the  statute  does  not 
apply. 

Complaint  dismissed. 


STATE  v.  BROWNRIGG. 

(Supreme  Judicial  Court  of  Maine.     May  7, 
1895.) 

Criminal  Nuisanob  —  Former  Conviction  —  In- 
dictment. 

1.  At  the  April  term,  1894,  of  this  court 
for  Waldo  county,  the  defendant  was  indicted 
for  keeping  a  common  nuisance,  on  the  17th 
day  of  October,  1893,  and  on  divers  other  days 
and  times  between  that  day  and  the  day  of  the 
finding  of  the  indictment.  He  seasonably  plead- 
ed in  bar  a  previous  conviction  of  the  same  of- 
fense, and  offered  in  evidence  the  records  of  the 
court,  showing  that  at  the  October  term,  1893. 
of  the  court  for  the  same  county,  'he  was  in- 
dicted for  keeping  a  common  nuisance  at  the 
same  place  on  the  1st  day  of  May,  1893.  and  on 
divers  other  days  and  times  between  that  day 
and  the  finding  of  that  indictment  and  a  con- 
viction, judgment,  and  sentence  under  this  last 
indictment  The  October  term,  1893,  of  the 
court  commenced  upon  the  17th  day  of  October. 
The  Indictment  found  at  that  term  was  report- 
ed to  the  court  upon  the  Slut  day  of  October. 

Bdd.  that  the  day  of  the  finding  of  an  indict- 
ment by  a  grand  jury  is  the  day  when  the  in- 
dictment Is  returned  and  presented  to  the  court. 

2.  The  test  is  not  what  facts  were  offered  in 
evidence  in  the  trial  upon  the  first  indictment, 
but,  from  the  record,  what  facts  might  have 
been  proved  under  that  indictment  and  wheth- 
er the  same  facts,  if  proved  under  the  last  in- 
dictment, would  warrant  a  conviction. 

3.  In  a  trial  upon  the  indictment  found  at 
the  October  term,  1893.  the  state  might  have 
proved  that  the  defendant  kept  and  maintained 
a  common  nuisance  between  the  17th  and  the 
31st  days  of  October,  1893.  In  a  trial  upon  the 
present  indictment  the  same  evidence,  confined 
to  the  same  period  of  time,  would  warrant  a 
conviction  for  the  same  offense. 

Held,  that  the  records  of  the  court  introduced 
by  the  defendant  under  his  plea  in  bar,  show 
that  he  had  previously  been  convicted  of  the 
same  offense. 

(Official.) 

Exceptions  from  supreme  judicial  court 
Waldo  county. 
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Robert  Brownrlgg  was  Indicted  for  main- 
taining a  common  nuisance,  and  Lis  plea  In 
bar,  of  a  former  conviction,  being  overruled, 
be  brings  exceptions.     Exceptions  sustained. 

W.  T.  C.  Runnells,  Co.  Atty.,  for  the  State. 
Joseph  Williamson,  Jr.,  for  defendant 

WISWELL,  J.  At  the  April  term,  1894,  of 
this  court  for  Waldo  county,  the  defendant 
was  Indicted  for  keeping  a  common  nuisance 
"on  the  17th  day  of  October,  In  the  year  of 
our  Lord  1898,  and  on  divers  other  days  and 
times  between  that  day  and  the  day  of  the  find- 
ing of  this  indictment" 

The  defendant  seasonably  pleaded  in  bar  a 
previous  conviction  of  the  same  offense,  and 
offered  In  evidence  the  records  of  the  court, 
showing  that  at  the  October  term,  1893,  of 
the  court,  for  the  same  county,  he  was  indict- 
ed for  keeping  a  common  nuisance  at  the 
same  place  "on  the  1st  day  of  May,  in  the 
year  of  our  Lord  1893,  and  on  divers  other 
days  and  times  between  that  day  and  the  find- 
ing of  this  indictment."  And  a  conviction, 
Judgment,  and  sentence  under  this  Indictment 

The  October  term,  1893,  for  Waldo  county, 
commenced  on  the  3d  Tuesday  (the  17th  day) 
of  October.  It  was  further  shown  by  a  cer- 
tificate of  the  clerk  that  this  Indictment  was 
reported  to  the  court  by  the  grand  jury  on 
the  3l8t  day  of  October.  The  justice  presid- 
ing ruled,  pro  forma,  that  these  facts  did  not 
sustain  the  plea. 

The  indictment  relied  upon  by  the  defend- 
ant alleges  the  commission  of  the  offense  up- 
on a  particular  day,  and  on  divers  other* days 
and  times  between  that  day  and  the  day  of 
the  finding  of  the  Indictment. 

The  first  question,  therefore,  is,  what  Is  the 
day  of  the  finding  of  an  Indictment?  Although 
it  is  usual  to  entitle  the  caption  of  an  Indict- 
ment as  of  the  first  day  of  the  term,  this  day 
cannot  be  regarded  as  of  the  day  of  the  find- 
ing, because,  among  other  reasons,  it  is  well 
settled  that  a  grand  jury  may  consider  and 
find  an  Indictment  for  an  offense  committed 
after  that  date,  but  before  the  finding  of  the 
Indictment     Com.  v.  Hines,  101  Mass.  33. 

If  the  first  day  of  a  term  should  be  consid- 
ered as  the  day  of  the  finding,  there  would 
be  presented  the  inconsistency  of  a  finding  by 
a  grand  jury  of  the  commission  of  an  offense 
subsequent  to  the  time  of  the  finding. 

The  date  of  the  finding  of  an  indictment 
should  be  one  that  Is  capable  of  being  definite- 
ly ascertained.  The  present  case  is  an  illus- 
tration of  the  necessity  of  this.  We  have  al- 
ready seen  that  that  cannot  be  the  first  day 
•>f  the  term,  although  that  is  ordinarily  the 
date  of  the  caption.  The  only  other  day  that 
can  at  all  times  be  definitely  and  accurately 
ascertained  is  the  date  of  the  return  and  pre- 
sentment of  the  particular  indictment  to  the 
court.  We  are  satisfied,  therefore,  that  the 
day  of  the  finding  must  be  the  day  when  the 
indictment  Is  returned  and  presented  to  the 
court 

This  being  so,  the  allegation  in  the  October 


term  Indictment  ta,  In  effect,  the  commission 
of  a  continuing  offense  on  the  1st  day  of  May. 
1893,  and  on  various  other  days  and  times  be- 
tween that  day  and  the  31st  day  of  October, 
1893.  The  indictment  in  this  case  covers  the 
period  between  the  17th  day  of  October  and 
the  31st  day  of  October,  1893,  as  well  as  the 
time  after  the  last  date  up  to  the  finding  of 
the  present  indictment,  at  the  April  term, 
1894;  and  the  question  is  whether  a  convic- 
tion under  the  first  is  a  bar  to  the  second. 

We  think  It  unquestionably  is,  both  upon 
principle  and  authority.  The  test  la,  not 
what  facts  were  offered  in  evidence  in  the 
trial  upon  the  first  indictment,  but,  from  the 
record,  what  facte  might  have  been  proved 
under  that  indictment  and  whether  the  same 
facte,  if  proved  under  this  indictment,  would 
warrant  a  conviction.  In  a  trial  upon  the 
first  indictment  the  state  might  have  proved 
that  the  respondent  kept  a  common  nuisance 
between  the  17th  and  the  31st  days  of  Octo- 
ber, 1893.  In  a  trial  upon  the  present  indict- 
ment the  same  evidence,  confined  to  the  samp 
period  of  time,  would  warrant  a  conviction  for 
the  same  offense. 

The  plea  In  bar,  therefore,  was  good,  and 
the  facte  therein  set  out  were  proved  by  the 
records  of  this  court.  The  Massachusetts 
court  has  come  to  the  same  conclusion  in 
Com.  v.  Robinson,  126  Mass.  239,  and  Com.  v. 
Dunster,  145  Mass.  101,  13  N.  E.  350. 

There  are  two  other  cases  against  the  same 
defendant,  in  which  precisely  the  same  ques- 
tion is  presented,  and  in  each  of  the  cases  the 
entry  will  be. 

Exceptions  sustained. 


ADAMS  et  al.  t.  PISCATAQUIS   COUNTY 
et  al. 

(Supreme  Judicial  Court  of  Maine.     May  7. 
1893.) 

Taxation — Tow  s  s— Incorporation — Ass  kxa  i  i.  ■  s 
— Repeal  of  Charter. 
The  town  of  Elliotsville,  in  Piscataquis 
county,  was  incorporated  by  an  act  of  the  legis- 
lature approved  February  19.  1835.  In  1S4H 
tbe  legislature  annexed  to  Elliotsville  a  por- 
tion of  the  town  of  Wilson.  In  1858  the  act 
incorporating  the  town  of  Elliotsville  was  re- 
pealed. The  county  commissioners  for  Piscat- 
aquis county,  at  their  December  term,  18UL 
made  an  assessment  upon  all  the  lands  within 
the  territory  which  formerly  constituted  the 
town  of  Elliotsville,  for  the  repair  of  roads 
within  said  territory,  in  accordance  with  the 
provisions  of  Rev.  St  c.  6,  I  80. 

Bdd  that  when  the  act  incorporating  the 
town  of  Elliotsville  waa  repealed,  the  whole  ter 
ritory,  which  up  to  that  time  had  been  the  town 
of  Ellioteville,  including  the  portion  of  the  towr 
of  Wilson  previously  annexed  to  it  became  one 
unincorporated  township;  and  that  the  assess 
ment  of  taxes  by  the  county  commissioners  it 
the  whole  territory  of  the  former  town  of  El 
liotsrillc,  for  the  repair  of  the  roads  in  that  uu 
incorporated  township,  was  proper  and  in  ae 
cordance  with  the  provisions  of  the  statutes 

(Official.) 

Report  from  supreme  Judicial  court,  Plscat 
aquls  county. 
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BUI  by  Sprague  Adams  and  others  against 
the  county  of  Piscataquis  and  Frank  E. 
Guernsey,  treasurer.  Heard  on  report  Bill 
dismissed. 

Bill  In  equity,  to  determine  the  validity  of 
an  assessment  for  taxes  made  in  1891  by  the 
commissioners  of  Piscataquis  county  upon 
the  unincorporated  lands  comprising  what 
was  formerly  the  town  of  Elliotsville,  its 
charter  having  been  repealed  in  1858.  At 
the  time  of  the  repeal  of  the  town  charter, 
its  territory  Included  a  part  of  what  was  for- 
merly the  town  of  Wilson,  and  in  which  the 
plaintiff's  lands  were  situated. 

H.  Hudson  and  J.  S.  Williams,  for  plain- 
tiffs. W.  E.  Parsons  and  F.  E.  Guernsey, 
(or  defendants. 

WISWELL,  J.  Township  8,  range  9,  In 
Piscataquis  county,  was  Incorporated  as  the 
town  of  Elliotsville,  by  an  act  of  the  legisla- 
ture approved  February  19,  1835.  In  1848 
the  legislature  annexed  to  Elliotsville,  a  por- 
tion of  the  town  of  Wilson,  which  town  was 
originally  township  9  in  the  same  range.  By 
the  same  act  of  the  legislature,  another  por- 
tion of  the  town  of  Wilson  was  annexed  to 
Greenville,  and  the  remainder  to  Shirley,  so 
that  nothing  remained  of  the  town  of  Wilson. 
By  an  act  of  the  legislature  passed  in  1858, 
the  act  of  1835,  incorporating  the  town  of 
Elliotsville,  was  repealed. 

The  county  commissioners  for  Piscataquis 
county,  at  their  December  term,  1891,  made 
in  assessment  upon  all  the  lands  within  the 
territory  which  formerly  constituted  the  town 
of  Elliotsville,  for  the  repair  of  roads  within 
said  territory,  in  accordance  with  the  pro- 
visions of  Rev.  St  c.  6,  I  80. 

The  complainants  contend  that  this  assess- 
ment was  invalid,  because  the  county  com- 
missioners treated  the  whole  of  the  original 
township,  No.  9,  and  that  part  of  original 
township  No.  8  which  had  been  annexed  to 
Elliotsville  by  the  act  of  1848,  as  one  "unin- 
corporated township,"  and  made  an  assess- 
ment upon  the  lands  in  both  original  town- 
ships for  the  repair  of  the  roads  in  the  whole 
territory.  For  this  reason  they  seek  an  In- 
junction against  the  county  treasurer  from 
further  proceedings  to  enforce  the  collection 
»f  the  tax. 

Xo  other  objection  is  raised  to  the  validity 
A  the  tax.  The  contention  of  the  complain- 
ants' counsel  Is  that  upon  the  passage  of  the 
let  of  1858,  repealing  the  act  Incorporating 
the  town  of  Elliotsville,  the  territory  of  that 
rwn  became  divided  into  the  original  town- 
lilps  of  which  it  had  been  composed.  If 
his  were  true,  the  assessment  of  the  taxes 
■vould  have  been  illegal  and  invalid,  because, 
is  contended  by  the  complainants'  counsel, 
viunry  commissioners  have  no  power  to  as- 
'<***  a  tax  In  one  township,  under  the  section 
ff erred  to,  for  the  repair  of  roads  in  another. 

But  we  think  there  is  no  merit  in  the  com- 
'Inlnants'  contention.     The  town  of  Elliots- 


ville, after  the  act  of  annexation,  consisted  of 
the  whole  of  one  original  township  and  a 
part  of  another.  When  the  repealing  act 
went  into  effect,  the  whole  territory,  which 
up  to  that  time  had  been  the  town  of  Elliots- 
ville, became  an  unincorporated  township. 

The  act  of  1848,  dividing  the  town  of  Wil- 
son, and  annexing  that  portion  in  which  the 
complainants'  lands  are  situated  to  the  then 
town  of  Elliotsville,  has  never  been  repealed, 
and  certainly  the  act  repealing  the  act  of 
Incorporation  did  not  have  that  effect  It  is 
a  familiar  principle  that  the  legislature  has 
the  exclusive  power  to  create  counties  and 
towns;  and,  to  establish  the  boundaries  there- 
of, it  may  add  to  or  take  from  the  territory 
of  towns. 

By  the  original  act  of  incorporation  and  the 
subsequent  act  of  annexation,  the  town  of 
Elliotsville  consisted  of  certain  territory  with 
established  boundaries.  How  that  territory 
was  made  up  is  a  matter  of  no  consequence. 
When  the  act  of  Incorporation  was  repealed, 
the  territory  of  the  former  town  remained 
unchanged  in  its  boundaries,  and  the  inhabit- 
ants of  such  territory  simply  lost  their  rights 
under  the  former  municipal  charter. 

The  assessment  of  taxes  by  the  county 
commissioners  in  the  whole  territory  of  the 
former  town  of  Elliotsville,  for  the  repair  of 
the  roads  in  that  unincorporated  township, 
was  proper  and  in  accordance  with  the  pro- 
visions of  the  statutes. 

Bill  dismissed,  with  costs. 


PROPRIETORS  OF  MACHIAS  BOOM  v. 
SULLIVAN  et  al. 

(Supreme  Judicial  Court  of  Maine.     May  7, 

1895.) 

Logs  ant>  Logging— Dutiks  or  Booming  Company. 

1.  The  charter  of  the  plaintiff  corporation. 

5 ranted  by  the  legislature  of  Massachusetts  in 
808,  authorised  it  to  maintain  a  boom,  and 
established  the  tolls  it  should  be  entitled  to  re- 
ceive for  rafting  and  securing  logs  and  lumber, 
subject  to  revision  or  alteration  by  the  legisla- 
ture. 

2.  By  a  special  act  of  the  legislature  of  this 
state  pnssed  in  1891  (chapter  174.  Laws  1891). 
the  fees  and  tolls  were  changed,  and  a  rule 
established  by  which  to  fix  the  price  for  "sort- 
ing and  rafting"  logs  and  timber  so  rafted  and 
secured  at  said  boom. 

3.  The  defendants  claimed  that  It  was  the 
dnty  of  the  plaintiff,  since  the  act  of  1891,  to 
sort  and  raft  their  logs  by  marks  as  well  as  by 
ownership. 

HAd,  that  no  additional  duty  had  been  im- 
posed upon  the  corporation  by  the  use  of  the 
words  "sorting  and  rafting,"  in  the  amendatory 
act  and  that  these  words  meant  no  more  than 
the  word  "rafting,"  in  the  original  charter. 

4.  The  plaintiff  has  performed  Its  whole 
duty  when  It  has  secured  the  logs  which  come 
into  its  boom,  and  sorted,  rafted,  and  delivered 
them  according  to  ownership. 

See  85  Me.  343,  27  Atl.  189. 
(Official.) 

Exceptions  from  supreme  judicial  court, 
Washington  county. 

Action  by  the  Proprietors  of  Machlas  Boom 
against  Cornelius  Sullivan  and  others.   There 
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was  Judgment  for  plaintiff,  and  defendants 
move  for  a  new  trial,  and  bring  exceptions. 
Exceptions  overruled.    Motion  granted. 

Besides  the  general  motion  for  a  new  trial, 
the  defendants  took  exceptions,  which  arose 
in  the  following  manner: 

This  was  an  action  on  the  case  to  recover 
tolls  accruing  under  chapter  174  of  the  Pri- 
vate and  Special  Laws  of  1891,  earned  dur- 
ing the  seasons  of  1891  and  1892,  for  boom- 
ing and  rafting  logs  at  the  plaintiff's  boom 
in  Machlas,  and  also  for  special  services 
rendered  in  rafting  and  sorting  logs  of  the 
defendants  by  kinds.  The  plea  was  the  gen- 
eral issue. 

The  plaintiff's  claim  for  tolls  for  Doomage 
and  rafting,  exclusive  of  the  special  services 
aforesaid,  amounted  to  $044.90,  with  inter- 
est from  March  3,  1893,  which  the  defend- 
ants admitted  to  be  due,  less  damages  sus- 
tained by  reason  of  the  plaintiff's  having  re- 
fused to  sort  and  raft  the  defendants'  logs, 
in  1891  and  1892,  Into  lots,  by  marks. 

During  these  seasons  the  defendants  had 
logs  In  the  plaintiff's  boom  marked  by  many 
separate  and  distinct  marks,  and  demanded 
that  the  plaintiff  should  raft  and  sort  the 
logs,  and  deliver  the  same  to  them  In  lots, 
each  bearing  the  same  mark,  which  the 
plaintiff  declined  to  do,  and,  upon  the  trial 
to  the  jury,  offered  evidence  tending  to  show 
such  facts;  but  the  court  excluded  the  same, 
and  ruled  and  charged  the  jury  that  the 
plaintiff  was  not  bound  to  so  raft  and  sort 
the  logs  of  the  defendants,  and  deliver  the 
same  to  them  in  lots  bearing  the  same  mark, 
even  if  there  were  but  two  different  marks 
upon  the  defendants'  logs,  but  that  it  was 
only  bound  to  deliver  the  defendants'  logs  in 
one  lot,  irrespective  of  marks. 

The  plaintiff  also  claimed  to  recover  for 
extra  services  in  delivering  to  the  defend- 
ants their  logs  rafted  and  sorted  by  kinds, 
to  wit,  the  pine,  hemlock,  spruce,  and  cedar, 
each  in  lots  by  themselves,  as  requested  by 
the  defendants,  and  the  defendants  admitted 
their  liability  to  pay  a  reasonable  compen- 
sation for  the  same.  That  question  was  sub- 
mitted to  the  jury,  under  proper  instructions 
from  the  court,  to  which  no  exceptions  were 
taken;  and  the  jury  assessed  the  damages 
for  such  extra  services  In  the  sum  of  $559.22, 
with  Interest  from  the  date  that  payment 
for  the  same  was  demanded,  to  wit,  March 
3,  1893,  and  returned  a  general  verdict  for 
the  plaintiff  in  the  sum  of  $1,264.52. 

To  the  ruling  of  the  court  that  the  plain- 
tiff was  not  bound  to  raft  and  sort  the  de- 
fendants' logs,  and  deliver  the  same  to  them 
in  lots,  each  containing  the  same  mark,  de- 
fendants took  exceptions. 

Charles  Sargent,  for  plaintiff.  H.  M.  Heath 
and  O.  A.  Tuell,  for  defendants. 

WISWELL,  J.  The  plaintiff,  a  corpora- 
tion created  by  an  act  of  the  legislature  of 
Massachusetts  in  1808,  brings  this  action  to 


recover  for  booming,  sorting,  and  rafting  de 
fendanta'  logs  during  the  seasons  of  1891  an< 
1892,  in  accordance  with  the  rule  for  fLxinj 
the  maximum  tolls  for  such  services,  estab 
lished  by  chapter  174,  Priv.  Laws  1891..  en 
titled  "An  act  to  regulate  the  tolls  of  tlii 
Machlas  boom."  The  case  comes  to  the  lav 
court  upon  both  exceptions  and  motion. 

Exceptions:  The  only  question  presentee 
by  the  exceptions  is  this:  During  the  sea 
sons  named  the  defendants  had  in  the  plain 
tiff's  boom  logs  of  "many  separate  and  dls 
tlnct  marks."  They  claimed  that  it  was  th< 
duty  of  the  plaintiff  corporation  to  sort  an< 
raft  these  logs  by  marks,  as  well  as  by  own 
ershlp ,— that  is,  that  all  of  the  logs  of  eacl 
mark,  belonging  to  each  owner,  should  bi 
sorted  and  rafted  separately,  the  logs  of  eacl 
mark  by  themselves,— and  that,  although  thii 
was  demanded,  the  plaintiff  refused  to  do  so 
whereby  the  defendants  sustained  damage 
The  court  excluded  all  evidence  of  such  de 
raand,  and  of  the  damage  resulting  from  tli< 
plain  tiff '8  refusal,  and  Instructed  the  Jurj 
that  the  plaintiff  was  not  bound  to  so  raf  i 
and  sort  the  logs  of  the  defendants  In  lot* 
bearing  the  same  mark,  but  that  it  was  ©nlj 
bound  to  deliver  the  defendants'  logs  in  ou» 
lot,  irrespective  of  marks. 

It  is  the  opinion  of  the  court  that  the  rul 
lng  and  Instruction  were  correct  The  origl 
nal  charter  authorized  the  corporation  tc 
maintain  a  boom,  and  established  the  tolls  li 
should  receive  for  rafting  and  securing  logs, 
The  act  of  1891  changed  the  tolls  for  "sort 
lng  and  rafting  logs  and  lumber."  In  Pro 
prietora  v.  Sullivan,  85  Me.  343,  27  AU.  X71 
— an  action  between  the  same  parties, — this 
court  held  that  no  new  or  additional  dutj 
had  been  Imposed  upon  the  corporation  bj 
the  use  of  the  words  "sorting  and  rafting"; 
that  these  words,  in  the  amendatory  act, 
meant  no  more  than  the  word  "rafting,"  in 
the  original  charter,  as  the  logs  must  neces 
sarily  first  be  sorted  before  they  could  b« 
rafted.  In  that  case  the  defendants  contend- 
ed that  it  was  the  duty  of  the  plaintiff  to 
sort  and  raft  their  logs,  not  only  by  owner- 
ship, but  also  by  kinds  of  lumber.  Judge 
Foster,  in  the  opinion  in  that  case,  says,  re- 
ferring to  this  contention:  "However  con 
\enlent  this  might  be  for  the  owners,  then 
is  nothing  in  the  case,  or  In  the  signification 
of  the  words,  that  requires  such  a  construc- 
tion to  be  given." 

We  think  this  holds  equally  good  as  to  thv 
claim  now  made.  To  sort  and  raft  the  logs 
of  different  owners  by  marks,  as  well  as 
by  ownership,  would  probably  be  as  burden- 
some, at  least,  as  to  do  so  by  kinds,  it  is 
a  burden  not  imposed  by  the  use  of  the  word 
••rafting,"  in  the  original  charter,  and,  as  ha* 
already  been  decided,  no  additional  duty  -was 
Imposed  by  the  act  of  1891.  The  plaintiff 
has  performed  Its  whole  duty  when  it  has 
secured  the  logs  which  come  into  Its  boom, 
and  sorted,  rafted,  and  delivered  them  ac- 
cording to  ownership. 
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Motion:    Included   In  the  account  annexed 
were  two  items  for  sorting  111,854  logs,  by 
kinds,  during    the    two   seasons,  for  which 
three-fourths  of  a  cent  per  log  was  charged. 
These  services  -were  rendered  under  an  agree- 
ment upon  the  part  of  the  defendants  to  pay 
therefor  what   the  services  were  reasonably 
worth. 
The  plaintiff  was  entitled  to  five-eighths  of 
i  cent  per  log  for  booming,  seven-eighths  of 
a  cent  for  sorting-  and   rafting  according  to 
ownership,  and  to  such  additional  sum  as  the 
service  was  reasonably  worth  for  sorting  by 
kind.    The  Jury,  by  a  Bpeclal  verdict,  found 
that  this  extra  service  was  worth  $559.22,— 
one-half  of  a  cent  for  each  log. 
After  a  careful   examination  of  the  testi- 
mony, an  analysis  of  which  in  this  opinion 
would  not  be  profitable,  we  are  satisfied  that 
the  amount  allowed   for  the  extra  work  Is 
i-leaiiy  excessive  and  that  the  jury  must  have 
acted  under  some  bias  or  prejudice.     It  is 
true  that   some  of  the  plaintiff's  witnesses 
testified  that  in  their  opinion  one-half  of  a 
cent  per  log  was  a  fair  compensation  for  the 
extra  labor,   but  they  gave  no  satisfactory 
reason    for    this    statement;  and    from   the 
cross-examination  of  these  same  witnesses,  in 
connection  with  all  the  other  evidence  upon 
the  question,  it  is  clearly  shown,  we  think, 
that  one-half  of  the  amount  allowed  by  the 
jury  for  this  extra  labor  would  be  sufficient 
to  amply  compensate  the  plaintiff  for  the 
Kama    Something  should  also  be  allowed  for 
the  use  of  the  boom  occasioned  by. this  extra 
*«rvice.    We  think  that  the  plaintiff  should 
not  have  recovered  for  these  two  Items  re- 
ferred to  more  than  $300.   The  motion  for  a 
new  trial  will  therefore  be  granted,  unless 
the  plaintiff,  within  30  days  after  notice  that 
the  rescript  has  been  received  by  the  clerk, 
of  courts  for  Washington  county,  consents  to 
remit  all  of  the  amount  recovered  by  the  spe- 
cial verdict  over  the  sum  of  $300,  as  of  the 
«late  of  such  verdict. 

Exceptions  overruled.  Motion  granted.  New 
trial  ordered,  unless  the  plaintiff  enters  a  re- 
mittitur as  above. 


MORRIS  v.  PORTER. 

(Supreme  Judicial  Court  of  Maine.     Mar  T, 
1895.) 

ADangrirnuTio* — Overpayment  to  Creditor  — 
Actios  to  Recover  Excess— Evidence. 
1.  An  administrator  who,  within  the  rear 
allowed  by  statute,  pays  a  creditor's  claim  in 
foil,  acting  upon  the  honest  belief  that  the  es- 
tate is  solvent,  may,  upon  the  estate's  proving 
actually  insolvent,  recover  back  the  difference 
><etween  the  amount  so  paid  and  that  pro  rata 
•hare  which  the  creditor  would  have  been  en- 
titled to  in  common  with  all  other  general  cred- 
itors. But  the  creditor  who,  in  good  faith,  has 
received  payment  in  full  of  his  claim  against  an 
estate,  should  not  be  placed  In  a  worse  position, 
by  reason  of  such  payment,  than  those  whose 
'laims  have  not  been  paid,  and  who  have  had 
ia  opportunity  to  present  and  prove  the  same 
before  the  commissioner. 


2.  In  a  suit  by  an  administrator  to  recover 
back  the  difference  between  the  amount  so  paid 
by  him  and  the  amount  that  the  creditor  would 
be  entitled  to  as  a  dividend  upon  his  claim,  the 
burden  is  upon  the  administrator  to  show  whet 
that  difference  is.  He  can  do  this  by  intro- 
ducing the  decree  of  the  judge  of  probate  or- 
dering a  dividend  to  be  paid  to  creditors,  and 
especially  that  to  be  paid  upon  the  claim  of 
the  creditor  from  whom  the  excess  of  payment 
is  sought  to  be  recovered.  It  is  incumbent  up- 
on an  administrator,  at  his  peril,  to  have  thin 
dividend  upon  such  creditor's  claim  determined 
by  decree  of  the  judge  of  probate.  For  this 
purpose  he  may  prove  any  claim  so  paid  in  his 
own  name,  being  subrogated  to  the  righto  of 
the  creditor  whose  claim  has  been  fully  paid. 

3.  Such  an  action  by  an  administrator  can- 
not be  maintained  until  the  amount  of  such  div- 
idend has  been  ascertained,  and  all  matters  per- 
taining thereto  fully  and  finally  adjudicated  in 
the  probate  court 

(Official.) 

Report  from  supreme  judicial  court,  Penob- 
scot county. 

Action  by  Mary  E.  Morris,  administratrix, 
against  Joseph  W.  Porter.  Heard  on  report  of 
pleadings  and  stipulation. 

This  was  an  action  of  assumpsit,  to  which 
the  defendant  pleaded  the  general  Issue,  and 
also  filed  a  brief  statement  of  further  defense. 

Upou  the  opening  of  the  case,  and  after  the 
reading  of  the  pleadings,  it  was  agreed  that 
the  case  should  be  reported  to  the  law  court 
upon  the  writ  and  pleadings,  and  if  the  case 
stated  hi  the  defendant's  brief  statement  would 
constitute  a  defense,  In  whole  or  in  part,  to  the 
plaintiff's  claim,  the  case  should  stand  for  trial ; 
if  the  facts  stated,  if  true,  constitute  no  de- 
fense to  plaintiff's  claim,  judgment  to  be  ren- 
dered for  plaintiff. 

The  brief  statement  of  the  defendant  is  as 
follows:  That  on  the  25th  day  of  September, 
1889,  the  plaintiff's  intestate,  Isaiah  Morris, 
i  held  a  permit  and  was  preparing  for  a  lumbei- 
i  ing  operation,  to  be  carried  on  during  the 
I  then  next  ensuing  logging  season.  And  on  said 
!  25th  of  September,  1889,  the  said  Isaiah  Mor- 
ris came  to  him,  the  said  defendant,  and  made 
a  contract  with  him,  under  and  by  which  the 
said  defendant  was  to  supply  the  said  Morris 
in  said  lumbering  operation.  That  the  said 
defendant  had  known  the  said  Morris  for 
many  years,  had  previously  repeatedly  sup 
piled  him  in  lumbering  operations,  and  knew 
that  he  was  the  owner  of  real  estate  of  the 
value  of  at  least  $1,500;  and  on  said  25th 
day  of  September,  1889,  the  records  in  the 
registry  of  deeds  for  county  of  Penobscot  show- 
ed the  title  to  said  real  estate  still  to  be  in 
said  Isaiah  Morris. 

On  said  25th  day  of  September,  1889,  the  de- 
fendant, having  made  said  contract  with  said 
Morris,  began  to  furnish  said  Morris  with  sup- 
plies for  Bald  lumbering  operation;  and  there- 
after up  to  the  time  of  said  Morris'  death,  on 
the  18th  of  May,  1890,  defendant  continued  to 
furnish  said  Morris  with  supplies  and  money 
for  said  operation,  to  the  amount  of  $7,825.21, 
on  which  amount  defendant  was  entitled,  un- 
der the  terms  of  said  contract  with  said  Mor- 
ris, to  a  commission  of  6  per  cent.,  amounting 
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to  $469.51,  so  that  there  was  due  to  defendant 
from  said  Morris,  on  the  day  of  his  death,  the 
sum  of  $8,294.72. 

Defendant  entered  Into  said  contract  with 
said  Morris,  and  supplied  him  with  goods 
and  money  to  the  amount  aforesaid,  solely  up- 
on said  Morris'  personal  credit,  and  did  not 
take  an  assignment  of  the  permit  of  said  Mor- 
ris, for  the  reason  that  said  Morris,  at  the  time 
of  making  said  contract  with  the  defendant, 
did  not  have  his  permit  with  him. 

At  the  time  of  said  Morris'  death  said  logs 
were  being  driven  to  market,  and  it  was  ab- 
solutely necessary,  to  save  the  property  rep- 
resented by  the  said  logs,  that  they  should  be 
driven  to  market,  and  the  stumpage  and  lien 
claims  thereon  be  paid,  as  the  logs,  If  left  where 
they  were  at  the  time  of  said  Morris'  death, 
and  exposed  to  the  claims  of  stumpage  owners 
and  laborers  having  liens,  would  have  been 
sacrificed;  while,  If  driven  to  market,  they 
were  worth  substantially  all  they  had  cost  said 
Morris,  which  was  practically  what  the  de- 
fendant had  advanced  him  In  money  and  sup- 
plies, and,  in  addition,  what  it  would  cost  to 
get  said  logs  to  market. 

In  said  condition  caused  by  the  death  of  said 
Morris,  under  such  circumstances,  it  seemed 
necessary  that  somebody  should  assume  the  re- 
sponsibility of  doing  what  was  necessary  to 
get  said  logs  to  market,  and  to  sell  the  same; 
and  the  defendant,  after  consultation  with  the 
judge  of  probate  In  and  for  said  county,  and 
negotiation  and  agreement  with  the  plaintiff, 
then  the  widow  of  said  Morris,  and  Charles 
Morris,  son  of  the  said  plaintiff  and  her  said 
Intestate,  who  was  engaged  with  his  father  in 
said  operation,  went  on  and  did  what  was  nec- 
essary to  get  said  logs  to  market,  becoming  re- 
sponsible to  the  men  engaged  in  driving  the 
logs  for  their  pay,  and  paid  all  the  claims  up- 
on said  logs.  Including  the  stumpage  and  the 
cost  and  expenses  of  getting  said  logs  to  mar- 
ket. 

The  amount  paid  by  said  defendant  after  the 
death  of  said  Morris,  under  the  said  agreement 
with  the  plaintiff  and  her  son,  amounted  to 
$3,622.97,  being  the  amount  credited  by  the 
plaintiff  in  her  writ  against  the  said  defend- 
ant; and,  in  addition  thereto,  the  sum  of  $9 
paid  to  one  W.  H.  Llttlefieid  for  labor  on  the 
logs. 

The  defendant  sold  said  logs,  with  the  consent 
of  the  plaintiff  and  her  said  son,  for  the  sum  of 
$11,726:76,  as  alleged  by  said  plaintiff  in  her 
said  writ,  and  at  the  time  of  Bald  sale  there 
was  due  to  defendant  the  amount  advanced 
by  him  to  said  Isaiah  Morris  in  his  lifetime, 
with  6  per  cent  commission  thereon,  and  the 
amount  paid  by  him  to  free  said  logs  from 
liens  and  to  get  them  to  market,  the  sum  of 
$11,911.97;  and  it  was  agreed  between  the 
plaintiff  and  her  said  son  and  the  defendant 
that  the  defendant  should  be  entitled  to  take  in 
payment  of  what  was  due  him  the  amount  re- 
ceived from  the  logs. 

During  the  summer  of  1890  the  plaintiff  pe- 
titioned to  be  appointed  administratrix  upon 


the  estate  of  her  deceased  husband,  but  the 
Judge  of  probate  within  and  for  said  county  of 
Penobscot  stated  that  be  did  not  regard  her  as 
a  fit  person  to  administer  upon  said  estate,  un- 
less all  matters  connected  with  said  lumbering 
operation  and  the  debt  to  defendant  could  be 
settled  and  adjusted,  and  said  lumbering  op- 
eration to  be  so  eliminated,  and  not  included  is 
the  settlement  of  the  estate. 

Whereupon  the  defendant  and  the  plaintiff. 
In  the  presence  of  the  judge  of  probate,— ebe 
being  assisted  by  counsel,— went  over  all  the 
accounts,  and  agreed  upon  a  settlement;  and 
then,  on  the  6th  day  of  August,  1890,  at  an 
adjournment  of  the  July  term,  1890,  of  the 
probate  court  In  and  for  said  county,  the  plain- 
tiff was  appointed  administratrix  of  the  estate 
of  Isaiah  Morris,  and  subsequently,  in  the 
presence  of  the  judge  of  probate,  and  with  his 
approval,  settled  with  the  defendant,  and  g»Te 
him  a  receipt  for  the  $11,726.76  received  by 
him  for  the  logs,  and  he  gave  her  a  receipt  for 
$11,911.97  due  him;  and  all  matters  between 
the  said  plaintiff.  In  her  said  capacity,  and  the 
said  defendant,  were  then  so  settled  and  ad- 
justed, and  defendant  claims  that  said  settle- 
ment is  final  and  conclusive  between  the  par- 
ties, and  constitutes  a  full  defense  to  this  suit 

But,  if  said  settlement  Is  to  be  disturbed,  de- 
fendant claims  that,  in  addition  to  the  amount!' 
credited  to  him  by  the  plaintiff  in  her  said 
writ,  be  should  be  allowed  the  amount  due  him 
from  the  said  Morris  at  the  time  of  his  de- 
cease, and  the  further  sum  of  nine  dollars  paid 
to  said  Llttlefieid  for  labor  on  said  logs,  anl 
that  when  said  claims  are  allowed  there  is  no 
balance  due  to  said  plaintiff  in  this  suit. 

And  the  defendant  further  says  that  accord- 
ing to  the  papers  filed  In  the  probate  court  by 
the  plaintiff  in  her  said  capacity,  the  estate  of 
said  Isaiah  Morris  was  not  and  is  not.  as  a 
matter  of  fact,  insolvent,  as  she  represented 
that  there  existed,  and  charged  herself  with, 
goods  and  chattels,  Independently  of  said  Iocs 
sold  by  the  defendant,  and  rights  and  credits, 
of  the  aggregate  value  of  $1,099.97,  while  all 
the  claims  which  have  been  proved  against  the 
estate  (the  time  for  proving  claims  having  ex- 
pired) amount,  in  the  aggregate,  to  only  $796.- 
97,  leaving  the  balance  of  assets  in  her  hands, 
over  and  above  the  amount  of  claims  proved, 
of  $303;  so  that  all  the  creditors  can  be  paid  in 
full,  and  there  Is  no  reason,  in  justice  or  eq- 
uity, for  disturbing  the  settlement  made  be- 
tween the  plaintiff,  In  her  said  capacity,  and 
the  said  defendant 

Defendant  further  says  that  plaintiff  claims 
that  the  said  Isaiah  Morris,  In  his  lifetime,  to 
wit,  on  the  23d  of  September.  18S9.  made  a 
gift  of  and  conveyed  to  her  all  his  real  estatp. 
and  the  records  in  the  registry  of  deeds  for 
said  county  show  that  such  a  deed  was  entered 
for  record  on  the  27th  day  of  September,  1SSI*. 
and  the  plaintiff  further  claims  that  her  said 
husband.  In  bis  lifetime,  gave  her  the  mofi 
valuable  part  of  his  goods  and  chattels;  and 
defendant  says  that  the  plaintiff  did  not  In- 
clude in  her  inventory  either  said  real  estate. 
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<*  tbe  goods  and  chattels  which  she  claimed  to 
hare  been  given  her. 
Defendant  claims  that  tbe  said  gift  of  real 
estate  and  goods  and  chattels  cannot  be  held 
by  tbe  plaintiff,  as  against  him,  a  creditor,  or 
as  against  other  creditors  whose  claims  ex- 
isted before  said  alleged  gifts  were  made,  and 
that  said  real  estate  should  be  applied  in 
payment  of  the  defendant's  claims  and  all 
pre-existing  indebtedness,  and  the  application 
of  said  property,  so  alleged  to  have  been  giv- 
en, to  the  payment  of  such  debts,  wonld  leave 
the  assets  of  said  estate  far  in  excess  of  tbe 
riainis  of  all  other  creditors. 

A.  W.  Weatherbee,  for  plaintiff.  P.  A. 
Wilson  and  C.  F.  Woodard,  for  defendant 

WISWELI*  J.  This  case  comes  to  the  law 
court  upon  a  report  of  the  writ  and  the  de- 
feu-lant's  pleadings,  with  the  stipulation  that 
if  tbe  facts  set  up  in  tbe  brief  Statement 
Keuld  constitute  a  defense.  In  whole  or  in 
jan,  the  case  is  to  stand  for  trial;  If  not, 
judgment  la  to  be  rendered  for  the  plaintiff. 

These  facts  appear  from  the  brief  state- 
rient:  Isaiah  Morris,  tbe  plaintiff's  intestate, 
i\*l  on  the  IStb  of  May,  1890.  At  tbe  time 
of  bis  death  he  was  indebted  to  the  defend- 
ant in  tbe  sum  of  $8,294.72,  for  supplies— 
rod  commissions— furnished  him  by  the  de- 
fendant during  tbe  preceding  fall  and  whiter, 
virile  said  intestate  was  carrying  on  a  lum- 
t«?ring  operation.  At  the  time  of  Morris' 
utatb  the  logs  were  being  driven  to  market, 
a»l  in  order  to  protect  and  save  the  property, 
t«  set  the  logs  to  market,  and  to  prevent  the 
-oforcement  of  lien  claims  by  stumpage  own- 
**s  and  laborers,  with  tbe  consent  of  the  wid- 
ow (now  tbe  administratrix)  and  a  son  who 
was  engaged  with  his  father  in  the  operation, 
tne  defendant  made  further  advances  to  tbe 
imount  of  43,631.97,  which  paid  all  claims 
upon  the  logs,  and  the  expense  of  driving  the 
laiue. 

Subsequently,  with  the  consent  of  the  wld- 
•>w  and  son,  before  her  appointment  as  admin- 
istratrix, tbe  defendant  sold  these  logs,  realiz- 
12  from  such  sale  the  sum  of  $11,726.78.  It 
further  appears  from  the  brief  statement  that 
after  her  appointment  as  administratrix  the 
t-amtiff  and  tbe  defendant  had  a  full  settle- 
-»nt  of  all  matters  between  hbn  and  tbe  es- 
-ite.  in  tbe  presence  and  with  the  approval  of 
'  ■*  judge  of  probate,  and  after  a  full  exam- 
aaiion  of  tne  accounts  by  the  plaintiff,  aided 
'  y  her  counsel.  At  this  time  there  was  in  the 
tan-is  of  tbe  defendant  the  sum  of  $11,726.70, 
-  tbf  proceeds  of  the  sale  of  the  logs,— and 
o-re  was  due  him  the  sum  of  $11,926.69  for 
adviiDces,  supplies,  and  commissions,  as  above 
fii'eil.  By  tbe  terms  of  this  settlement,  these 
tvi»  amounts  were  offset  against  each  other, 
*n«l  eacb  of  tbe  parties  gave  the  other  a  re- 
•■-';  *  in  full.  In  other  words,  the  adminis- 
'  atrix  paid  tbe  defendant's  claim,  substan- 
•allj  in  full,  by  tbe  application  to  that  pur- 
ine <-f  tbe  proceeds  of  tbe  logs  in  the  defend- 
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ant's  hands,  which  was  accepted  by  the  de- 
fendant in  full  satisfaction  of  tbe  amount  due 
him. 

The  plaintiff  now  seeks  to  recover  back  the 
amount  so  paid  or  applied,  less  the  advances 
made  by  tbe  defendant  after  the  intestate's 
death. 

It  may  be  admitted  that  an  administrator 
who,  within  the  year  allowed  by  statute,  pays 
a  creditor's  claim  in  full,  acting  upon  the  hon- 
est belief  that  the  estate  is  solvent,  may,  upon 
the  estate's  proving  actually  insolvent,  re- 
cover back  the  difference  between  the  amount 
so  paid  and  that  pro  rata  share  which  the 
creditor  would  have  been  entitled  to  In  com- 
mon with  all  other  general  creditors.  But 
this  right  of  action  is  based  upon  the  equi- 
table doctrine  that  such  creditor  has  received 
money  which  in  equity  and  in  good  conscience 
belongs  to  the  estate,  for  the  purpose  of 
making  a  just  and  equal  distribution  among 
all  the  general  creditors,  which  is  the  cardinal 
principle  of  the  laws  relating  to  the  adminis- 
tration and  settlement  of  decedents'  estates. 

Tbe  creditor  wbo,  in  good  faith,  has  re- 
ceived payment  in  full  of  his  claim  against 
an  estate,  should  certainly  not  be  placed  in  a 
worse  position,  by  reason  of  such  payment, 
than  those  whose  claims  have  not  been  paid, 
and  who  have  hud  an  opportunity  to  present 
and  prove  the  same  before  the  commission- 
ers. If  on  administrator  could  recover  back 
the  full  amount  paid,  under  the  above  cir 
cumstances,  it  would  leave  the  creditor, 
whose  claim  had  once  been  paid  in  full,  after 
the  expiration  of  tbe  time  allowed  to  prove 
claims,  entirely  without  remedy.  This  would 
not  be  Just  and  equitable,  but  quite  tbe  re- 
verse, and  to  a  very  marked  degree. 

This  question  arose  in  Walker  v.  Hill,  17 
Mass.  380,  in  which,  after  a  full  discussion 
of  the  principles  involved,  tbe  court  said: 
"The  plaintiff  will  take  judgment  for  the  dif- 
ference between  the  amount  paid  by  him  to 
the  defendant,  and  the  amount  that  would 
have  been  payable  to  him  on  the  decree  of  the 
judge  of  probate  for  tbe  distribution  among 
tbe  creditors  whose  debts  were  allowed  by  the 
commissioners,  with  interest  on  tbe  amount 
of  their  difference."  To  the  same  effect  is 
Heard  y.  Drake,  4  Gray,  514. 

An  administrator  cannot  recover  back  the 
whole  amount  so  paid,  but  only  the  amount  of 
the  overpayment.  The  burden  is  upon  the 
administrator  to  show  what  that  difference 
Is.  He  can  do  this  by  introducing  the  decree 
of  the  judge  of  probate  ordering  the  dividend 
to  be  paid  to  creditors,  and  especially  that 
to  be  paid  upon  tbe  claim  originally  of  the 
creditor  from  whom  the  excess  of  payment  is 
sought  to  be  recovered.  It  is  Incumbent  up- 
on an  administrator,  at  his  peril,  to  have  this 
dividend  upon  such  creditor's  claim  deter- 
mined by  decree  of  the  judge  of  probate.  It 
is  a  matter  exclusively  within  the  original 
jurisdiction  of  the  probate  court,  and  cannot 
be  determined  In  a  common-law  court. 

This  is  no  great  hardship  upon  an  adniinb*- 
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trntor  who  seeks  to  be  relieved  from  his  own 
mistake.  He  may  prove  any  claim  so  paid 
in  bis  own  name,  being  subrogated  to  the 
rights  of  the  creditor  whose  claim  has  been 
fully  paid. 

This  course  was  adopted  by  the  adminis- 
trators in  the  two  Massachusetts  cases  above 
cited,  and  either  this,  or  some  other  course, 
must  be  pursued,  which  will  result  in  a  de- 
cree of  the  probate  court  of  the  amount  of  the 
dividend  on  the  claim  that  has  been  paid. 

It  is  not  the  representation  of  insolvency 
which  entitles  an  administrator  to  disturb  a 
previously  made  settlement,  and  to  recover 
any  portion  of  the  amount  paid,  but  actual 
insolvency,  as  shown  after  the  commissioners 
have  passed  upon  the  claims  presented,  the 
acceptance  of  such  report  by  the  probate 
court,  the  settlement  of  the  administrator's 
account,  showing  the  amount  in  his  bands 
available  for  the  payment  of  debts,  and  the 
decree  ordering  the  payment  of  a  dividend. 

The  defendant  sets  up  in  his  brief  state- 
ment that  the  estate  is  not  actually  insolvent, 
that  the  account  of  the  administratrix  shows 
that  she  charges  herself  with  the  sum  of 
.<Fl.000.97,  and  that  all  of  the  claims  allowed 
aggregate  only  9790.97.  If  the  estate  is  not 
actually  insolvent,  the  plaintiff  is  not  entitled 
to  recover  anything.  It  is  further  claimed 
in  defense  that  the  defendant's  original  claim 
has  not  been  passed  upon  by  the  commission- 
ers, and  that  the  time  for  presenting  the  same 
has  expired.  We  have  already  seen  that 
unless  this  has  been  done  the  action  cannot 
be  maintained. 

What  has  already  been  said  applies  to  the 
further  contention  of  the  defendant,  set  up 
in  his  brief  statement,  that  the  Intestate,  in 
his  lifetime,  made  a  conveyance  and  trans- 
fer of  real  and  personal  property  to  his  wife, 
the  present  administratrix,  which  was  with- 
out consideration,  and  void  both  as  to  then 
existing  and  subsequent  creditors.  This  may 
tie  a  pertinent  Inquiry  upon  the  question  of 
the  amount  of  the  estate  in  an  administrator's 
hands  available  for  the  payment  of  debts. 
Rut  it  is  only  after  all  such  matters  have 
been  fully  and  finally  adjudicated,  and  the 
amount  of  dividend  that  the  creditor  would 
be  entitled  to  accurately  ascertained,  that 
such  an  action  as  this  can  be  maintained. 

In  accordance  with  the  terms  of  the  report, 
the  action  is  to  stand  for  trial  • 

PETERS,  C.  J.,  did  not  sit 


KNOWL.TON  v.  DOHERTY. 

(Supreme  Judicial  Court  of  Maine.     May  7, 
1805.) 

IKTOXIOATINS    IiIO,OORS—  UNLAWFUL    SALES — 19- 
TEHSTATE  COMMERCE. 

1.  Where  intoxicating  liquors  are  bought  in 
another  state,  with  the  intention  of  selling  them 
in  this  state  in  violation  of  law,  the  vendor 
cannot  maintain  an  action  to  recover  the  pur- 


chase price  in  any  of  the  courts  of  this  state,  bj- 
reason  of  Rev.  St  c.  27,  i  66.  And  it  is  im- 
material whether  or  not  such  vendor  knew  of 
the  illegal  intention  upon  the  part  of  the  pur- 
chaser, or  in  any  way  participated  in  the  same. 
'2.  The  statute  is  not  in  violation  of  that 
clause  of  the  federal  constitution  which  gives 
congress  the  power  to  regulate  commerce  be- 
tween the  states,  and  was  not  prior  to  the  act 
of  congress  approved  August  8.  1890,  making  in- 
terstate commerce  relating  to  intoxicating  liq- 
uors subject  to  the  police  powers  of  the  several 
states. 

3.  If  liquors  were  bought  in  another  state, 
prior  to  the  act  of  August  8,  1800,  with  intent 
to  sell  them  in  this  state  in  the  original  packages, 
it  would  not,  at  that  time,  have  been  any  vio- 
lation of  the  law.  But  the  court  finds  that  the 
purchaser  of  these  liquors,  bought  before  Au- 
gust 8,  1800,  did  not  intend  to  sell  them  in  the 
original  packages,  but  did  intend  to  sell  them 
at  retail  and  in  violation  of  law. 

Meservey  v.  Gray,  55  Me.  540.  affirmed. 

McUlinchy  v.  W'inchell,  03  Me.  31,  affirmed. 

(Official.) 

Report  from  supreme  judicial  court,  Waldo 
county. 

Action  In  assumpsit  by  Joseph  E.  Doherty 

against  Clarence  M.  Knowltou,  on  account. 

to  recover  the  price  of  intoxicating  liquors. 

j  There  was  judgment  for  plaintiff  by  default, 

and  defendant  was  granted  a  review  on  pe- 

'  tltion.    Heard  on  report,    Judgment  for  plain- 

!  tiff  In  review. 

W.  P.  Thompson,  for  plaintiff.    R.  W.  Rog- 
I  era,  for  defendant 

WISWELL,  J.    This  case  comes  to  the  law 
|  court  upon  report,  the  court  to  render  such 
|  judgment  as  the  legal  rights  of  the  parties 
i  may  require.    The  plaintiff  in  the  original 
'■  action  recovered  judgment  upon  default  for 
$382.37,  debt  and  costs.    The  action  was  up- 
on an  account  annexed,  amounting  to  $33o.3s 
for  Intoxicating  liquors  sold  by  the  original 
plaintiff  to  the  defendant,  and  $3  for  packing. 
The  plaintiff  In  review  relies  upon  Rev.  St. 
c.  27,  {  50,  which,  so  far  as  it  is  material,  is 
as  follows:    "No  action  shall  be  maintained 
upon  any  claim  or  demand,  promissory  note, 
or  other  security  contracted  or  given  for  in- 
toxicating liquors  sold  In  violation  of  this 
chapter,  or  for  any  such  liquors  purchased 
out  of  the  state  with  Intention  to  sell  the 
same  or  any  part  thereof  In  violation  there- 
of." 

In  answer  to  which  the  defendant  in  re- 
view says  that  the  sale  of  intoxicating  liquors 
was  not  made  in  this  state,  and  that  conse- 
quently the  statute  does  not  apply.  It  may 
be  conceded  that  the  sale  was  made  in  Mass- 
achusetts. An  agent  of  the  vendor  took  the 
purchaser's  order  in  Belfast,  but  there  was 
no  payment,  no  memorandum  in  writing,  and 
the  order  was  filled  In  Boston,  where  the 
liquors  were  separated  from  the  general 
stock,  packed,  marked,  and  delivered  to  a 
steamboat  company,  in  accordance  with  the 
purchaser's  instructions,  directed  to  him. 

We  find  from  the  evidence  that  the  liquors 
were  bought  with  an  intention  upon  the  part 
of  the  purchaser  to  sell  them  in  this  state 
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in  Tiolatlon  of  law,   and  that  the  vendor, 

through  his  agent,  had  actual  knowledge  of 
such  intention,  but  that  he  had  no  participa- 
tion in  the  same,  and  did  nothing,  beyond  the 
mere  rale,  to  assist  or  facilitate  the  illegal 
act.  The  question,  then,  Is  presented,  wheth- 
er, under  the  statutes  in  this  state,  a  vendor 
who  makes  a  sale  of  intoxicating  liquors  in 
another  state,  where  such  sale  is  not  pro- 
hibited, under  the  circumstances  above  stat- 
ed, can  recover  the  purchase  price  therefor  in 
the  courts  of  our  state. 

It  is  a  general  principle  of  law  that  the 
validity  of  a  contract  must  be  tested  by  the 
law  of  the  place  where  the  sale  is  made. 
Were  it  not  for  the  statute,  which  expressly 
forbids  the  maintenance  of  such  an  action, 
the  price  could  be  recovered,  such  a  sale  not 
being  invalid,  even  if  the  vendor  knew  that 
the  purchaser  intended  to  put  the  things  sold 
to  an  illegal  use,  unless  he  participated  in 
that  intention,  or  in  some  way,  beyond  the 
mere  sale,  did  something  to  assist  or  facili- 
tate the  violation  of  law,  or,  at  least,  In  the 
language  of  some  of  the  cases,  made  the  sale 
with  the  knowledge  that  the  thing  sold  was 
to  be  resold  by  the  purchaser  In  another  state, 
contrary  to  its  laws,  and  with  a  view  to  such 
resale.  Webster  v.  Muuger,  8  Gray,  584; 
Graves  v.  Johnson,  15C  Mass.  211,  30  N.  E. 
818. 

The  distinction  between  selling  a  thing 
with  the  mere  knowledge  that  it  is  to  be  re- 
fold In  violation  of  law,  and  In  any  way  aid- 
ing in  such  Illegal  act,  is  sound  and  well  rec- 
■enized.  Upon  this  principle  were  decided 
the  cases  in  this  state  relied  upon  by  the 
counsel  for  the  defendant  In  review.  Torrey 
v.  Corliss,  33  Me.  333,  and  Banchor  v.  Cilley, 
•'8  Me.  553.  Bat  when  Torrey  v.  Corliss  was 
decided,  there  was  no  such  statute  as  is  now 
in  force.  The  act  of  June  2, 1851,  which  was 
somewhat  similar  to  our  present  statute,  was 
lassed  while  that  action  was  pending,  and 
the  court  expressly  held  that  It  did  not  apply; 
and  Banchor  v.  Cilley  was  decided  under  the 
statute  of  1840,  which  did  not  refer  at  all  to 
sales  made  In  other  states.  Some  remarks 
made  in  the  recent  case  of  Wnsserboehr  v. 
Boulier,  84  Me.  165,  24  Atl.  808,  are  also  re- 
lied upon,  but  that  case  was  decided  upon 
the  ground  that  the  sale  was  made  In  Maine, 
and  therefore  illegal. 

This  very  question  was  decided  in  Meser- 
vey  v.  Gray,  55  Me.  540,  In  which  Mr.  Justice 
Walton  says:  "It  will  be  noticed  that  our 
present  statute  makes  the  fact  that  the 
liqnori  were  purchased  with  intention  of  sell- 
ing them  In  violation  of  law,  and  not  the 
Keller's  knowledge  of  the  fact,  the  criterion 
by  which  to  determine  whether  the  contract 
will  support  an  action  In  this  state  or  not 
*  •  *  If,  therefore,  the  sale  was  made  in 
N>w  York,  and  the  plaintiffs  had  no  knowl- 
edge of  the  Illegal  purpose  of  the  defendant 
to  sell  the  liquors  in  this  state,  in  violation 
of  law.  yet,  inasmuch  as  the  evidence  satis- 
fies as,  as  a  matter  of  fact,  that  they  were 


intended  for  such  Illegal  sale,  the  plaintiffs 
cannot  recover  for  them." 

In  McGlinchy  v.  Winchell,  63  Me.  31,  it  Is 
decided  that  it  matters  not  that  the  liquors 
are  purchased  out  of  the  state;  if  purchased 
with  intent  to  sell  the  same  in  violation  of 
law  within  the  state,  an  action  for  the  price 
cannot  be  maintained.  These  cases  are  de- 
cisive of  the  question  at  issue.  There  is  no 
question  of  their  correctness.  The  statute  Is 
explicit,  and  it  is  one  which  it  was  entirely 
competent  for  the  legislature  to  enact. 

The  further  contention  Is  made  that  this 
statute  is  unconstitutional,  or  was  prior  to 
the  act  of  congress  approved  August  8, 
1890,  making  Interstate  commerce  relating  to 
intoxicating  liquors  subject  to  the  police  pow- 
ers of  the  several  states,  because  in  viola- 
tion of  that  clause  of  the  federal  constitution 
which  gives  congress  the  power  to  regulate 
commerce  between  the  states.  The  case  of 
Leisy  v.  Hardin,  135  U.  S.  100,  10  Sup.  Ot 
081,  is  relied  upon  in  support  of  this  propo- 
sition. We  think  that  there  is  no  principle 
decided  in  that  case  which  has  any  bearing 
upon  the  question  under  consideration.  If 
the  purchaser  had  bought  the  liquors  with  the 
Intention  of  selling  them  in  this  state  in  the 
original  packages,  It  would  not,  at  that  time, 
have  been  an  intention  to  violate  the  law 
(Leisy  v.  Hardin,  supra;  "State  v.  Burns,  82 
Me.  55S,  19  Atl.  913),  and  consequently  not 
within  the  terms  of  the  statute;  but  In  this 
case,  as  we  have  before  said,  we  find  that 
the  liquors  were  bought  with  the  intention  of 
reselling  them  In  this  state  In  violation  of 
law. 

In  accordance  with  the  terms  of  the  report, 
therefore,  the  entry  should  be: 

Judgment  for  the  plaintiff  in  review  for  the 
amount  of  the  former  judgment  for  debt  and 
costs,  with  interest  thereon  from  the  time  of 
rendition  of  said  judgment  Costs  In  the  re- 
view will  follow. 


MATHIAS  v.   KIRSCH. 

(Supreme  Judicial  Oiirt  of  Maine.     May  10, 
18U5.) 

Promissory  Note— Cosoidbkatios— Accommoda- 
tion Papbii— Indorsement. 

1.  A.  made  a  loan  to  B.,  taking  a  note  for 
the  amount  loaned,  secured  by  a  chattel  mort- 
gage upon  B.'s  stock  of  goods,  and,  as  addition- 
al security,  a  note  of  the  defendant  for  $500, 
payable  to  B.,  and  by  him  indorsed.  As  be- 
tween the  defendant,  the  maker  of  the  note,  and 
the  payee  there  was  no  consideration.  It  was 
given  for  the  accommodation  of  the  payee,  but 
it  was  indorsed  by  the  payee,  and  delivered  to 
A.,  before  its  maturity,  and  as  collateral  se- 
curity for  a  debt  created  contemporaneously 
with  such  indorsement  and  delivery. 

2.  At  the  maturity  of  this  note  it  was  re- 
newed by  another  of  like  tenor,  given  by  the 
defendant,  payable  to  B.,  and  was  taken  by  A. 
in  place  of  the  first  note.  Again,  upon  the  ma- 
turity of  the  second  note,  a  third — the  one  in 
snit  —  was  given  under  like  circumstances. 
Both  of  the  last  two  notes  were  delivered  to  A., 
and  each  was  taken  by  A.  in  the  place  of  the 
preceding  one;    but  neither  of  these  two  was 
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indorsed  by  the  payee,  and  there  was  no  con- 
sideration for  cither  as  between  the  maker  and 
the  payee. 

3.  This  suit  is  brought  by  the  executrix 
of  the  payee  upon  the  last  of  the  three  notes, 
for  the  benefit  of  A.,  the  owner  and  holder  there- 
of. Held:  That  under  these  circumstances  the 
defendant  cannot  set  up  the  want  of  considera- 
tion. 

4.  That  the  rights  of  the  parties  were  estab- 
lished by  the  first  note,  which  the  plaintiff  in 
interest  took  at  the  time  of  the  creation  of  the 
indebtedness  from  B.  to  her.  The  subsequent 
notes  were  mere  renewals,  extensions  of  credit. 

5.  That,  the  note  first  given  being  valid  and 
enforceable  by  the  person  for  whose  benefit  this 
action  was  brought,  the  surrender  of  that  note 
was  a  good  consideration  for  the  second;  and 
that  this  is  equally  true  as  to  the  substitution 
of  the  note  in  suit  for  the  second. 

(Official.) 

Exceptions  from  superior  court,  Cumber- 
land county. 

Action  by  Dorothea  Mathias,  executrix, 
against  Wendall  Kirsch,  on  an  unindorsed 
note.  Defendant  had  judgment,  and  plain- 
tiff brings  exceptions.     Exceptions  sustained. 

L.  B.  Dennett,  for  plaintiff.  C.  F.  Libby, 
for  defendant. 


WISWELL,  J.  In  November,  1892,  one 
Emma  Shine  loaned  to  Solomon  Mathias  $3,- 
000,  taking  from  him  a  note  for  that  amount, 
secured  by  a  chattel  mortgage  upon  a  stock 
of  goods,  and,  as  further  security,  the  promis- 
sory note  of  the  defendant  for  $500,  payable 
to  Mathias,  and  by  him  Indorsed. 

As  between  the  defendant,  the  maker  of 
this  note,  and  Mathias,  the  payee,  there  was 
no  consideration.  It  was  given  for  the  ac- 
commodation of  Mathias,  but  it  was  indorsed 
by  the  payee,  and  delivered  to  Mrs.  Shine 
before  its  maturity,  and  as  collateral  security 
for  a  debt  created  contemporaneously  with 
such  Indorsement  and  delivery. 

At  the  maturity  of  this  note  it  was  renewed 
by  another  of  like  tenor,  given  by  the  de- 
fendant, payable  to  Mathias,  and  taken  by 
Mrs.  Shine  in  the  place  of  the  first  note. 
Again,  upon  the  maturity  of  the  second  note, 
a  third— the  one  In  suit— was  given  under  like 
circumstances.  Both  of  the  last  two  notes 
were  delivered  to  Mrs.  Shine,  and  each  was 
taken  by  her  In  the  place  of  the  preceding 
one,  but  neither  of  these  two  was  indorsed 
by  Mathias,  and  there  was  no  consideration 
for  either  as  between  the  maker  and  the 
payee. 

The  plaintiff,  as  executrix  of  the  payee, 
brings  this  suit  upon  the  last  of  the  three 
notes  for  the  benefit  of  Emma  Shine,  the 
owner  and  holder  thereof. 

The  only  question  presented  by  the  excep- 
tions is  whether,  under  these  circumstances, 
the  defendant  can  avail  himself  of  the  fact 
that  the  note  was  wholly  without  considera- 
tion as  between  the  maker  and  the  payee, 
and  was  given  for  the  accommodation  of  the 
latter.  The  judge,  who  tried  the  case  with- 
out the  intervention  of  the  jury,  ruled  as  a 
matter  of  law  "that  the  note  in  suit  not  be- 


ing indorsed  by  Mathias,  and  being  without 
consideration,  the  defendant  can  set  it  up  in 
defense  of  this  suit" 

The  defendant's  counsel  relies  upon  the 
well-settled  principle  that  the  assignment 
and  delivery  of  a  negotiable  promissory  note 
before  maturity,  without  the  indorsement  of 
the  payee,  gives  to  the  assignee  only  the 
rights  of  the  payee.  Haskell  v.  Mitchell,  53 
Me.  468;   Allum  v.  Perry,  68  Me.  232. 

This  contention  would  unquestionably  be 
correct  If  it  were  not  for  the  transactions 
between  the  parties  previous  to  the  giving 
of  the  note  In  suit.  But  we  think  that  the 
rights  of  the  parties  were  established  by  the 
first  note,  which  the  plaintiff  in  interest  took 
at  the  time  of  the  creation  of  the  indebted- 
ness from  Mathias  to  her.  The  subsequent 
notes  were  mere  renewals,  extensions  of  cred- 
it. Before  she  surrendered  the  first  note  she 
held  a  valid  obligation  of  the  defendant, 
which  she  might  have  enforced  at  any  time 
after  maturity.  Each  of  the  subsequent  notes 
was  given  by  the  defendant  and  taken  by  the 
plaintiff  In  interest  for  the  purpose  of  repla- 
cing the  prior  note.  It  was  merely  a  substi- 
tution of  a  new  note  for  one  that  had  ma- 
tured. As  between  the  defendant  and  the 
person  for  whose  benefit  the  action  is  brought, 
there  was  a  good  and  sufficient  consideration 
for  the  last  two  notes.  The  note  first  given 
being  valid  and  enforceable  in  her  hands,  the 
surrender  of  that  note  was  a  good  considera- 
tion for  the  second,  and  this  la  equally  true 
as  to  the  substitution  of  the  note  in  suit  for 
the  second.  Dockray  v.  Dunn,  37  Me.  442; 
Dunn  v.  Weston,  71  Me.  270. 

We  think,  therefore,  that  the  ruling  except- 
ed to  was  incorrect,  and  that  it  was  not  com- 
petent for  the -defendant  to  show  that,  as  be- 
tween him  and  the  payee,  there  was  no  con- 
sideration. 

Exceptions  sustained. 


KAHEUL   v.    INHABITANTS    OP 
UOCKrOUT. 

(Supreme  Judi Hal  Court  of  Maine.     May     in 
1SD5.) 

Defective  Street — Actios  fob  Injury — Notick 
of  Defect. 

1.  A  notice  which  sufficiently  and  definitelv 
describes  the  location  of  an  alleged  defect,  hut 
does  not  describe  the  location  of  the  defect  that 
caused  the  injury,  is  not  in  compliance  with  ti\o 
statute.     Uev.  St.  c.  18.  $  80. 

2.  The  written  notice  in  this  ease  specifioHl 
the  location  of  the  defect,  in  effect,  as  follows 
"In  the  sidewalk  of  the  highway  known  as 
'Commercial  Street,'  at  the  termination  of  th»> 
planking  on  that  evening,  nearly  abreast  tht> 
steam  gristmill  and  lumber  factory."  At  the 
time  of  the  accident  the  town  was  rebuilding  the 
sidewalk  along  Commercial  street,  and  had  com- 
pleted it  to  a  point  210  feet  beyond  the  mill  men- 
tioned in  the  plaintiff's  notice.  For  a  portion  of 
the  way  the  sidewalk  consisted  of  wood  plank 
which  terminated  at  a  driveway  nearly  ahreasf 
the  mill,  and  for  the  remaining  distance  it  con- 
sisted of  a  concrete  of  limestone  chips  and 
gravel.  The  defect  which  caused  the  injury 
was  not  "nearly  abreast  the  mill,"  but  210  feet 
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distant  therefrom.  It  was  not  at  the  termina- 
lion  of  the  planking,  but  about  200  feet  from  the 
end  of  the  planking. 

3.  The  location  of  the  defect  might  have 
been   accurately    specified    by    reference    to    a 
dwelling  house  in  its  immediate  proximity. 
(Official.) 

Action  by  Orriville  M.  Kaherl  against  the 
inhabitants  of  Rockport  for  personal  Injuries. 
Heard  on  report.  '  Judgment  of  nonsuit 

J.  EL  &  C.  O.  Montgomery,  for  plaintiff. 
C.  E.  &  A.  S.  Llttlefleld,  for  defendants. 

WISWELL,  J.  The  only  question  is  wheth- 
er, in  an  action  against  a  town  to  recover  for 
injuries  caused  by  an  alleged  defect  In  the 
sidewalk  of  a  street,  the  notice,  required  by 
statute  to  be  given  within  14  days  after  the 
accident,  sufficiently  specifies  the  location  of 
the  alleged  defect. 

The  statute  (Rev.  St  c.  18,  I  80)  requires 
the  person  Injured  to  give  written  notice, 
"setting  forth  bis  claim  for  damages  and 
specifying  the  nature  of  his  Injuries  and  the 
nature  and  location  of  the  defect  which  caus- 
ed such  injury." 

The  written  notice,  In  this  case,  describes 
the  location  as  "a  defect  and  want  of  repair 
in  the  sidewalk  of  a  highway  known  as 
•Commercial  Street,'  at  a  point  in  said  high- 
way nearly  abreast  the  steam  gristmill  and 
lumber  factory."  Further  on  In  the  same  no- 
tice, the  nature  and  location  of  the  defect  are 
described  as  follows:  "The  defect  and  want 
of  repair  through  which  said  injuries  were  oc- 
casioned consisted  of  deep  depression  of  the 
sidewalk  at  the  termination .  of  the  planking 
on  that  evening." 

Fairly  interpreted,  the  whole  notice,  In  re- 
gard to  the  location  of  the  defect  would  read, 
"In  the  sidewalk  of  the  highway  known  as 
'Commercial  Street,'  at  the  termination  of 
the  planking  on  that  evening,  nearly  abreast 
the  steam  gristmill  and  lumber  factory." 

At  the  time  of  the  accident,  the  town  was 
rebuilding  the  sidewalk  along  Commercial 
street,  and  had  completed  it  to  a  point  210 
feet  beyond  the  mill  mentioned  in  the  plain- 
tiff's notice.  For  a  portion  of  the  way  the 
sidewalk  consisted  of  wood  plank,  which  ter- 
minated at  a  driveway  nearly  abreast  the 
mill,  and  for  the  remaining  distance  it  con- 
sisted of  a  concrete  of  limestone  chips  and 
srareL  The  defect  which  caused  the  injury 
was  a  hole  at  the  end  of  the  concrete  walk, 
rind  210  feet  distant  from  the  mill  referred  to 
ia  the  plaintiff's  notice. 

The  question  here  is  not  whether  a  notice 
in  general  terms  is  sufficient  to  lead  the  mu- 
nicipal ofBeero,  "acting  reasonably,  into  such 
i'xjuiry  and  investigation  as  would  result  In 
their  acquiring  a  full  knowledge  of  the  facts 
>•(  the  case,"  as  in  Blackington  v.  Rockland, 
<>;  Me.  332,  The  notice  In  this  case  is  pre- 
'  ise  and  definite.  It  describes  the  location  as 
"at  the  end  of  the  planking,  nearly  abreast 
?!»•  mill."  while  the  defect  which  caused  the 
ir.juiy  was  at  an  entirely  different  place.    It 


was  not  nearly  abreast  the  mill,  but  210  feet 
distant  therefrom;  and  it  was  not  at  the  end 
of  the  planking,  but  about  200  feet,  as  shown 
by  the  plan,  from  the  termination  of  the 
planking.  This  word  "planking"  must  be 
taken  in  its  common  and  ordinary  meaning, 
"planks  collectively,"  "a  series  of  planks  in 
place,"  and  not  in  the  unusual  and  extraordi- 
nary sense  claimed  by  plaintiff's  counsel. 

The  object  of  this  statute  requirement  as 
to  the  subsequent  notice,  is  apparent.  It  is 
that  the  municipal  officers  may  be  speedily 
Informed  of  the  nature  and  extent  of  a  per- 
son's injuries  who  claims  to  have  sustained 
them  by  reason  of  a  defective  way,  and  that 
they  may  have  an  opportunity  to  examine 
into  the  facts,  especially  the  alleged  defect- 
ive condition  of  the  way,  before  changes 
have  occurred,  with  a  view,  either  of  pro- 
curing testimony  to  contest  the  claim,  or  to 
settle  it  If,  after  investigation,  they  deem 
a  course  advisable.  Blackington  v.  Rock- 
land, supra.  The  municipal  officers  in  this 
case,  in  making  an  investigation  of  the  facts, 
based  upon  the  information  contained  in  the 
notice,  would  naturally  have  gone  to  the  pre- 
cise spot  referred  to  In  the  notice.  That  place 
was  at  the  end  of  the  planking  on  the  even- 
ing of  the  accident,  nearly  abreast  the  mill. 
There  was  nothing  In  the  notice  to  call  their 
attention  to  another  place  200  feet  distant 
from  the  one  referred  to,  and  which  might 
have  been  accurately  described  by  reference 
to  a  dwelling  house  upon  the  street,  and  only 
a  few  feet  from  the  defect  which  is  claimed 
to  have  caused  the  injury. 

The  notice  sufficiently  and  definitely  de- 
scribes the  location  of  an  alleged  defect.  It 
does  not  describe  the  location  of  the  defect 
which  caused  the  Injury.  In  accordance  with 
the  terms  of  the  report  the  entry  will  be: 

Plaintiff  nonsuit. 


PEN  LEY  v.  BESSEY. 

(Supreme  Judicial  Court  of  Maine.     May  10, 
18%.) 

Sales— Dei.iveht— Passing  or  Titlk. 

1.  In  the  sale  of  chattels,  the  property  pass- 
es at  once  on  the  sale,  if  such  is  the  intent,  al- 
though the  seller  is  afterwards  to  make  deliv- 
ery of  the  goods. 

2.  Such  Intent  may  be  expressly  declared, 
or  may  be  inferred  from  the  circumstances.  In 
the  absence  of  an  express  agreement,  the  in- 
tent that  title  should  pass  at  the  time  of  the 
contract,  although  the  seller  is  to  subsequently 
deliver,  is  inferred,  where  payment  in  full  is 
made. 

3.  The  plaintiff  bought  of  the  defendant  a 
yoke  of  oxen.  The  price  was  agreed  upon,  and 
fully  paid  in  money.  The  plaintiff  had  no  pre- 
vious acquaintance  with  the  defendant,  and  had 
no  knowledge  as  to  his  pecuniary  responsibility. 
The  oxen  were  left  with  the  defendant,  to  be 
driven  by  him,  the  next  day  hut  one  thereafter, 
to  a  designated  place,  and  there  to  be  delivered 
to  the  plaintiff.  Before  the  time  agreed  upon 
for  delivery,  without  any  fault  of  the  defend- 
ant, one  of  the  oxen  was  cast  In  the  stall, 
and  died.  There  was  no  express  agreement  as 
to  when  the  title  should   pass.     The  plaintiff 
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sued  to  recover  back  the  purchase  price,  and 
the  jnry  found  for  him.  On  a  motion  for  a 
new  trial,  it  is  cons:dered  by  the  court,  under 
the  circumstances  of  the  case,  that  the  fact  of 
the  payment  of  the  full  purchase  price  should 
have  very  great — and  almost  controlling — influ- 
ence in  determining  the  intention  of  the  par- 
ties, and  that  a  new  trial  should  be  ordered. 

(Official.) 

Action  by  Ferdinand  Penley  against  Charles 
F.  Bessey.  There  was  a  verdict  for  plaintiff, 
and  defendant  moves  for  a  new  trial.  Mo- 
tion granted. 

This  was  an  action  of  assumpsit  to  recover 
the  purchase  price  of  a  pair  of  oxen  sold  by 
the  defendant  to  the  plaintiff,  and  which  the 
plaintiff  claimed  were  not  delivered  in  accord- 
ance with  the  terms  of  the  sale. 

N.  &  J.  A.  Morrill,  for  plaintiff.  F.  L. 
Noble  and  R.  W.  Crockett,  for  defendant. 

WISWEIX,  J.  The  plaintiff's  agent,  acting 
for  his  principal,  bought  of  the  defendant  a 
pair  of  oxen.  The  oxen  were  examined  by 
the  agent  at  the  defendant's  farm;  the  price 
agreed  upon,  and  fully  paid  in  money.  They 
were  left  in  the  defendant's  possession;  the 
plaintiff  claiming  that,  by  the  terms  of  the 
contract,  they  were  to  be  driven  by  the  de- 
fendant, on  the  next  day  but  one  after,  to  a 
designated  place,  there  to  be  delivered  to  the 
purchaser. 

Before  the  time  of  such  delivery,  and  with- 
out the  fault  of  the  defendant,  one  of  the 
oxen  was  cast  in  a  stall,  and  died.  'This  ac- 
tion was  brought  to  recover  back  the  pur- 
chase price,  paid  as  above.  The  plaintiff's 
contention  at  the  trial  was  that  the  contract 
of  sale  was  made  with  the  defendant's  wife 
at  the  time  the  money  was  paid;  that  the 
agent  first  offered  a  smaller  sum,  then  pro- 
posed to  divide  the  difference,  and  finally  ac- 
cepted the  offer  made  by  the  wife,  to  sell  for 
1120,  but  upon  the  condition  that  the  oxen 
were  to  be  driven  to  another  place,  and  there 
delivered.  We  quote  from  the  agent's  testi- 
mony: "I  stepped  to  the  sleigh,  and  then 
went  back  again,  and  knocked  at  the  door, 
and  she  came  to  the  door;  and  I  told  her  I 
would  take  them,  at  one  hundred  and  twenty 
dollars,  if  she  would  have  them  driven  to 
Parkhurst  Corner  next  Saturday  noon.  She 
said  she  would  take  that,  and  stepped  back 
into  the  house." 

The  defendant  claimed  that  the  terms  of 
the  contract  of  sale  had  been  previously 
agreed  upon  between  him  and  the  plaintiff's 
agent;  that  the  wife  only  received  the  money 
in  his  absence,  and  neither  had,  nor  attempt- 
ed to  exercise,  the  authority  of  incorporating 
Into  the  contract  any  agreement  to  deliver  the 
property  sold  at  another  place. 

Whether,  if  the  contract  was  begun  and 
completed  with  the  wife,  she  agreed  that  the 
oxen  should  be  driven  to  another  place,  and 
there  delivered,  as  claimed  by  the  plaintiff, 
or  not,  there  is  much  doubt;  but  we  should 
not  feel  authorized  to  set  the  verdict  aside 


upon  this  question,  as  the  evidence  was  so 
very  conflicting  that  a  Jury  would  be  author- 
ized to  find  either  way.  But,  for  another  rea- 
son, we  think  that  this  motion  should  be 
granted. 

Assuming,  as  the  Jury  has  found,  that  the 
plaintiff's  version  of  the  transaction  is  cor- 
rect, we  are  forced  to  the  conclusion  th:it 
it  must  have  been  the  Intention  of  the  parties, 
so  far  as  they  gave  the  matter  any  thought, 
that  the  property  passed  upon  the  payment 
oX  the  full  purchase  price.  We  can  conceive 
of  no  reason  why  this  should  not  have  been 
so.  If  the  agent  bad  simply  wanted  to  bind 
the  bargain,  he  would  have  paid  some  small 
sum  in  earnest,  or  would  have  made  a  memo- 
randum In  writing.  When  he  fully  paid  the 
agreed  purchase  price  to  a  person  with  whom 
he  had  no  previous  acquaintance,  or  as  to 
whose  pecuniary  responsibility  he  had  no 
knowledge,  he  must  have  intended  and  sup- 
posed that  the  money  then  belonged  to  the 
vendor,  and  that  the  oxen  became  the  prop- 
erty of  his  principal.  It  would  have  been 
very  different  if  the  contract  had  provided 
for  the  payment  upon  the  subsequent  deliv- 
ery of  the  oxen. 

This  is  always  a  question  of  intention.  Ii 
la  undoubtedly  true,  as  stated  In  1  Benj. 
Sales,  §  325,  that  "the  effect  of  an  agreement 
In  the  contract  of  sale  that  the  seller  shall 
deliver  the  property  sold,  at  some  particular 
place,  is,  sometimes,  to  postpone  the  vesting; 
of  title  in  the  buyer  until  such  delivery  Ik 
made,"  and  that,  if  payment  is  not  to  be 
made  until  srch  subsequent  delivery,  the  title 
will  not  ordinarily  pass  until  such  delivery. 
But  the  property  passes  at  once  on  the  sale, 
if  such  is  the  Intent,  though  the  seller  Is  after- 
wards to  make  a  delivery  of  the  goods.  Id. 
i  329.  "Such  intent  may  be  expressly  de- 
clared, or  may  be  Inferred  from  the  circum- 
stances. *  •  *  In  the  absence  of  an  ex- 
press agreement,  the  intent  that  title  shall 
pass  at  once  by  the  contract,  although  the 
seller  is  to  deliver,  is  Inferred  where  the 
buyer  is  to  give  notice  of  time  or  place  of 
delivery,  where  payment  in  full  is  made, 
where  the  buyer  employs  the  seller  to  re- 
move the  property,  or  where  there  is  other 
evidence  that  the  continued  possession  of  the 
seller  Is  merely  for  the  convenience  of  the 
buyer,  or  that  the  removal  of  the  goods  U 
made  by  the  seller  as  agent  for  the  buyer." 
Id.  %  830. 

We  think  that  the  foregoing  is  a  correct 
statement  of  the  rule.  In  Mill  Co.  ▼.  Brown, 
57  Me.  2,  the  plaintiffs  made  a  contract  for 
the  purchase  of  a  large  quantity  of  spruce 
logs.  The  logs  were  to  be  marked  with  the 
plaintiffs'  mark,  and  were  to  be  driven  by  the 
vendor  many  miles  down  the  Androscoggin 
river,  and  there  delivered.  It  was  held  that 
a  survey  of  the  logs  on  the  landing  place, 
and  the  putting  thereon  of  the  vendee's  mark, 
constituted  a  sufficient  delivery,  even  as 
against  subsequent  purchasers,  although,  by 
the  terms  of  the  contract  of  sale,  the  rend  >r 
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was  bound  to  deliver  the  logs  at  a  specified 
place,  many  miles  below  the  landing.  And 
iu  Dyer  v.  Llbby,  61  Me.  45,  It  was  decided 
ihat  If,  by  the  contract,  goods  sold  are  to 
be  hauled  by  the  render  to  a  place  specified, 
it  does  not  necessarily  follow  that  the  title 
thereto  does  not  pass  till  they  reach  the  place 
designated. 

Iu  our  opinion,  the  fact  of  the  full  payment 
of  the  purchase  price  should  have  very  great 
-and,  under  the  circumstances  of  this  case, 
almost  controlling— Influence  in  determining 
the  question  of  intention. 

It  is  true  that  this  is  a  question  of  fact  in 
nor  case,  and  one  for  the  jury  to  pass  upon. 
As  no  exceptions  are  presented,  it  must  be 
presumed  that  the  instructions  to  the  jury 
were  sufficient  and  proper;  but  the  circum- 
stances point  so  strongly  to  an  intention  up- 
on the  part  of  the  parties  that  the  property 
should  pass,  we  believe  that  the  jury  must 
have  misunderstood  the  Instructions,  or  erred 
from  some  other  cause. 

Motion  granted.    Verdict  set  aside. 


BEAUDETTE  r.  GAGNE. 

•Supreme  Judicial  Court  of  Maine.     May  10, 
1805.) 

SeDrcTiosr  —  Evidence  —  Offers  of  Compromise 
— boss  or  Service. 

1.  In  the  trial  of  an  action  on  the  case  by 
a  father  for  the  seduction  of  his  daughter, 
where  the  plea  was  the  general  issue,  and  the 
faction  was  denied,  evidence  was  properly 
admitted,  tending  to  show  that,  nboflt  three 
months  after  the  date  of  the  alleged  seduction, 
fhe  defendant  accompanied  the  daughter  to  a 
>-ity  other  than  that  in  which  they  lived,  where 
an  abortion  was  performed  upon  her,  and  that 
noon  her  return  home  she  at  once  became  sick, 
r>nd  so  continued  for  some  three  weeks. 

2.  In  an  action  of  this  nature,  for  the  se- 
duction of  a  minor  daughter,  the  relation  of 
masttr  and  servant  between  her  and  her  father 
i«  presumed  to  exist;  and  no  acts  of  service 
nifd  be  proved,  unless  he  has  divested  himself 
of  the  right  to  control  her  person  or  to  require 
her  services. 

3.  When  the  danghter  is  of  age,  it  must  ap- 
I«'nr  that  she  resided  in  her  father's  family,  and 
informed  some  acts  of  service,  however  slight.. 
It  is  not  necessary  that  the  services  of  an  adult 
■laughter  should  be  such  as  the  father  can  com- 
mand. It  is  sufficient  if,  by  mutual  assent,  the 
relation  of  master  and  servant  did  in  fact  exist. 

4.  The  law  very  wisely  excludes  testimony 
•>f  mere  offers  of  compromise.  But  if,  during 
the  negotiations,  either  party  makes  an  ad- 
mission of  a  fact  material  to  the  issue,  because 
it  is  a  fact,  such  admission,  both  upon  principle 
and  authority,  may  be  offered  in  evidence,  the 
«me  as  if  mode  elsewhere  and  under  different 
>  iron  Distances. 

5.  If,  when  testimony  is  offered,  it.  ap- 
r«ars  to  be  clearly  admissible,  but  subsequently 
i'  is  ascertained  that  the  testimony  was  inad- 
missible, bet  n  use  of  reasons  not  known  or  not 
<*nted  at  the  time  it  was  offered,  counsel  should 
ii>k  to  have  it  stricken  out,  nnil  for  appropriate 
insti  actions  and,  having  failed  to  do  this,  he 
<-annot  later  take  exception  to  its  admission. 

Emery  v.  Gowen,  4  Oreenl.  33.  affirmed. 
Cole  r.  Cole,  33  Me.  642,  affirmed. 

(Official.) 


Exceptions  from  supreme  judicial  court, 
Androscoggin  county. 

Action  by  Victor  Beaudette  against  Nar- 
cis8e  Gngne  for  the  seduction  of  plaintiff's 
danghter.  Plaintiff  had  judgment,  and  a  ver- 
dict for  $1,000,  and  defendant  brings  excep- 
tions.    Exceptions  overruled. 

This  was  an  action  brought  to  recover 
damages  for  the  seduction  of  the  plaintiff's 
daughter.  Plea,  general  issue.  The  jury  re- 
turned a  verdict  of  $1,000  for  the  plaintiff. 

The  defendant  took  exceptions  to  the  ad- 
mission of  testimony,  and  the  refusal  of  the 
presiding  justice  to  give  requested  instruc- 
tions, as  appears  in  the  opinion. 

W.  H.  Judklus,  W.  H.  Newell,  and  W.  B. 
Skelton,  for  plaintiff.  P.  L.  Noble  and  B,  W. 
Crockett,  for  defendant. 

WISWELL,  J.  Action  on  the  case  by  a 
father  for  the  seduction  of  his  adult  daugh- 
ter. The  defendant  alleges  exceptions  for 
the  following  causes: 

1.  Because  evidence  was  admitted  tending 
to  show  that,  on  or  about  the  1st  of  April. 
1892,  the  defendant  accompanied  the  daugh- 
ter to  Portland,  when  and  where  an  abortion 
was  performed  upon  her,  and  that  upon  her 
return  home  she  at  once  became  sick,  and  ko 
continued  for  some  three  weeks.  The  ad- 
mission of  this  evidence  was  perfectly  prop- 
er. It  was  material,  and.  tended  to  prove  the 
gist  of  the  action,  loss  of  the  service  of  the 
daughter  by  reason  of  her  sickness,  follow- 
ing the  alleged  seduction,  pregnancy,  and 
abortion.  The  plea  was  the  general  issue. 
The  seduction  was  denied.  If  the  defend- 
ant accompanied  the  daughter,  when  she 
went  to  another  city,  for  the  above-stated 
purpose,  it  was  a  pertinent  fact  bearing  upon 
the  issue  of  seduction  by  him. 

The  defendant's  counsel,  at  the  trial,  stat- 
ed as  his  grounds  of  objection  to  the  admissi- 
bility of  this  evidence  that  there  was  no  alle- 
gation of  intercourse  in  April,  or  near  that 
time.  This  is  not  necessary.  The  specifica- 
tion of  the  times  and  places  when  and  where 
criminal  intercourse  took  place  alleged  the 
first  time  as  on  or  about  the  1st  day  of  Janu- 
ary, 1882,  about  three  months  prior  to  the 
time  when  it  was  claimed  that  the  defendant 
accompanied  the  daughter  to  Portland. 

2.  The  defendant  next  takes  exception  be- 
cause witnesses  were  allowed  to  testify  as  to 
certain  statements  made  by  the  defendant, 
when,  as  claimed  by  his  counsel,  the  defend- 
ant was  trying  to  effect  a  compromise  of  this 
suit 

The  law  very  wisely  excludes  the  testi- 
mony of  mere  offers  of  compromise.  When 
one  against  whom  a  claim  is  made  denies 
his  liability,  or  the  extent  of  It,  but  for  the 
purpose  of  buying  his  peace,  makes  an  offer 
of  concession  or  compromise,  this  should  have 
no  effect  whatever  against  him,  and  there- 
fore ordinarily  should  not  be  admitted  in  evi- 
dence. The  same  is,  of  course,  trite.  If  a  per- 
son making  a  claim  against  another,  for  the 
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purpose  of  preventing  litigation,  offers  to  set- 
tle for  a  less  sum  than  he  claims  to  be  en- 
titled to.  But  If?  during  the  negotiations,  ei- 
ther makes  an  admission  of  a  fact  material 
to  the  issue,  because  it  is  a  fact,  Buch  admis- 
sion, both  upon  principle  and  authority,  may 
be  put  in  evidence  the  same  as  if  made  else- 
where and  under  different  circumstances. 

This  Important  distinction  was  early  rec- 
ognized In  this  state  in  the  case  of  Cole  v. 
Cole,  33  Me.  542,  as  it  has  been  by  all  other 
courts  where  the  question  has  arisen. 

In  this  case  the  evidence  was  admitted  for 
this  purpose  only.  The  presiding  justice, 
when  the  evidence  was  offered,  said:  "Mere 
offers  to  compromise  a  suit  I  shall  exclude, 
but  any  admissions  of  matters  of  fact  in  re- 
lation to  his  connection  with  plaintiff's 
daughter  I  shall  admit."  And  in  his  charge 
he  very  clearly  explained  to  the  Jury  that  the 
offer  of  compromise  made  should  have  no 
bearing  upon  the  case,  and  that  testimony  of 
the  conversation  was  only  material  so  far  as 
it  showed  any  admissions  of  material  facts. 

It  may  often  happen  that  such  admissions 
of  facts  are  so  connected  with  negotiations 
of  compromise  that  the  whole  conversation 
must  be  admitted  in  evidence,  In  which  case 
care  should  be  taken,  as  it  was  in  this  case, 
to  explain  to  the  jury  the  purpose  of  the  tes- 
timony, and  to  draw  their  attention  to  the 
distinction  between  that  portion  which  is  per- 
tinent and  proper  for  them  to  consider,  and 
that  which  Is  not. 

3.  The  next  exception  is  to  the  admi«-~!on 
of  the  testimony  of  a  juryman  at  a  prior  term 
of  the  court,  who  was  allowed  to  testify  to 
a  conversation  had  with  him  by  the  defend- 
ant, wherein  the  defendant  asked  him  "to 
hang  out  for  him."  The  defendant's  counsel 
now  claim  that  this  conversation  was  with 
reference  to  another  case,— an  indictment 
then  pending  against  him  and  about  to  he 
tried.  Before  this  testimony  was  admitted, 
the  Justice  presiding  Inquired  if  the  conversa- 
tion was  about  this  case,  and,  Upon  being 
answered  in  the  affirmative,  said:  "I  do  not 
see  any  grounds  for  excluding  any  of  your 
client's  admissions."  The  record  does  not 
disclose  that  the  counsel  raised  the  objection 
that  the  conversation  was  not  about  the  case 
on  trial.  As  it  appeared  when  the  testimony 
was  offered,  it  was  clearly  admissible.  If 
it  was  ascertained  subsequently  that  the  con- 
versation was  about  another  trial,  the  coun- 
sel should  have  asked  to  have  had  it  stricken 
out,  and  for  appropriate  instructions. 

4.  Lastly,  exception  is  taken  to  the  refusal 
of  the  court  to  Instruct  the  jury  that,  unless 
the  services  rendered  by  the  daughter  were 
such  as  the  plaintiff  could  command,  and 
were  not  voluntary  on  her  part,  the  plaintiff 
could  not  recover. 

This  form  of  action  is  based  upon  the  le- 
gal fiction  of  loss  of  service,  and  the  relation 
of  master  and  servant  must  exist.  In  the 
case  of  a  minor  daughter,  such  relation  is 
presumed  to  exist  between  her  and  her  fa- 


ther, and  no  acts  of  service  need  be  proved, 
unless  he  has  divested  himself  of  the  right 
to  control  her  person  or  to  require  her  serv- 
ices. When  the  daughter  is  of  age,  it  must 
appear  that  she  resided  in  her  father's  ram 
ily,  and  performed  some  acts  of  service,  how 
ever  slight  This  was  decided  to  be  the  law 
in  this  state  in  the  case  of  Emery  v.  Goweu. 
4  Greenl.  33,  a  case  which  has  been  frequent, 
ly  cited  and  followed  by  the  courts  of  other 
states. 

The  learned  justice  who  presided,  in  bi« 
charge  to  the  jury,  fully  and  clearly  explain 
ed  the  somewhat  peculiar  rules  of  law  wbk-;. 
are  applicable  to  an  action  of  this  kind,  iu 
the  course  of  which  he  said:  "But  if,  at  the 
time  of  the  seduction,  she  is  of  age,— that  is. 
more  than  21  years  of  age,— then  it  must  art 
pear  that  the  family  relations  continued  w 
exist,  that  she  was  at  least  a  resident  of  her 
father's  family,  and  performed  some  service 
But  It  Is  held  that  the  most  trifling  services, 
under  those  circumstances,  are  sufficient  to 
create  the  relation."  This  instruction  was 
all  that  the  defendant  was  entitled  to.  and 
was  in  accordance  with  the  weight  of  author- 
ity. See  Emery  v.  Gowen,  supra;  Mercer  v. 
Walmsley,  5  Har.  &  J.  27;  Vessel  v.  Cole.  V 
Mo.  634;  Davidson  v.  Abbot,  52  Vt  5T«»; 
Martin  v.-  Payne,  9  Johns.  388.  and  case* 
collected  in  the  American  &  English  Encyel» 
pedia  of  Law  (volume  21,  pp.  1009  to  IOITi 
under  title  of  "Seduction." 

It  is  not  necessary  that  the  services  of  an 
adult  daughter  should  be  such  as  the  father 
can  command.  Ordinarily,  a  father  canu»t 
command  the  service  of  a  daughter  of  age 
He  cannot  compel  the  service  of  his  child 
over  21,  as  be  can  that  of  his  minor  child. 
It  is  sufficient  if.  by  mutual  assent,  tbe  rela- 
tion of  master  and  servant  did  in  fact  exist. 

Exceptions  overruled. 


ROMEO  v.  BOSTON  &  M.  R.   R. 

(Supreme  Judicial  Court  of  Maine.     May  V\ 

1895.) 
Accident  at  Railroad  Crossing— Costuibctoxt 
Neoligence — Nonsuit. 
1.  The  plaintiff,  a  young  woman  19  rears 
of  age,  in  the  full  possession  of  her  senses  -i" 
sight  and  hearing,  while  walking  on  Main  str.-'t 
in  the  city  of  Biddeford,  across  the  track  of  xb' 
defendant  corporation,  was  struck  by  the  l<v- 
motive  attached  to  a  regular  train  qp  the  de- 
fendant's road,  and  sustained  certain  injuria 
Gates  were  maintained  at  the  crossing  iu  qur- 
tion.  but  at  the  time  of  the  accident  they  wt-r- 
in  disuse,  because  of  alterations  beins  made  at 
that  place,  and  were  left  open.  A  flagman  w.i* 
also  stationed  at  the  crossing,  but  a  jury  micht 
be  authorized  from  the  evidence  to  believe  that, 
at  the  time  and  just  before  the  train  passed, 
he  was  not  in  a  position  to  do  the  duty  requimi 
of  him  in  warning  travelers  of  an  approaching 
train.  Plaintiffs  witnesses  estimated  the  rate 
of  speed  of  the  train,  as  it  crossed  Main  street, 
at  from  HO  to  35  miles  an  hour.  The  plan,  made 
a  part  of  the  case,  shows  that,  while  the  plain- 
tiff was  walking  along  Main  street  towards  the 
track,  for  a  distance  of  at  least  80  feot  befor* 
coming  to  the  track  upon  which  this  train  was 
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running,  she  had  a  plain  view  of  the  track  in 
the  direction  from  which  it  was  coming  for  a 
great  distance,  obstructed  only  by  a  small  gate- 
house,'which  could  only  have  shut  off  the  view 
of  a  small  portion  of  the  track  at  any  one  time. 
She  testified  that,  before  attempting  to  cross 
the' track,  she  neither  looked  nor  listened  for 
an  approaching  train.  Held,  that  a  jury  would 
only  be  authorized,  from  evidence  of  theBe 
farts,  to  come  to  the  conclusion  that  the  plain- 
tiff contributed  to  the  accident  by  her  own 
want  of  due  care. 

2.  While  the  fact  of  open  gates  is  a  cir- 
cumstance which  a  traveler  may  properly  take 
into  consideration,  and  upon  which  he  may  place 
some  reliance,  this  does  not  relieve  him  of  all 
care.  This  rule  is  especially  applicable  to  the 
factn  of  this  case,  where  the  plaintiff  was  walk- 
ing, with  a  generally  unobstructed  view  of  the 
track,  and  the  slightest  exercise  of  care  upon 
her  part  would  have  prevented  the  accident. 

3.  Ordinarily  the  question  of  due  care  and 
of  negligence  is  for  a  jury.  This  is  necessarily 
so  when  the  facts  bearing  upon  these  questions 
are  in  dispute,  or  even  when  the  facts  are  un- 
disputed, and  intelligent  and  fair-minded  men 
may  reasonably  differ  in  their  conclusions;  but 
it  is  not  true  where  the  facts  ane  undisputed, 
ami  there  is  no  evidence,  or  the  evidence  is  too 
slight  and  trifling,  to  be  considered  by  the  jury. 

(Official.) 

Report  from  supreme  judicial  court,  fork 
county. 

Action  by  Marjorie  Romeo,  by  her  next 
friend,  against  the  Boston  &  Maine  Railroad. 
Heard  on  report  of  testimony  and  stipula- 
tion.  Judgment  of  nonsuit 

This  was  an  action  on  the  case  by  the 
minor  plaintiff,  a  girl  19  years  old,  to  recover 
damages  for  injuries  received  by  being  struck 
by  an  east  bound  train  while  passing,  about 
:•  o'clock  p.  m..  July  17,  1893,  along  Main 
street,  in  Biddeford,  where  It  crosses  the  de- 
fendant's railroad  at  grade. 

The  acts  of  negligence  alleged  In  the  decla- 
ration were  the  running  of  the  train  at  a 
rate  of  speed  in  excess  of  that  allowed  by 
law,  in  the  compact  part  of  a  city,  where 
gates  or  flagmen  are  not  provided;  also,  a 
failure  to  lower  the  arms  of  the  gates  which 
stood  on  both  sides  of  the  track,  and  the 
want  of  signals  by  the  flagman  stationed  at 
tUe  place. 

The  plaintiff  testified  that  she,  with  an- 
other girl  about  her  own  age,  had  been  vis- 
iting a  merry  go  round,  located  northerly  of 
•k-fendant's  tracks  and  easterly  of  Main 
Mreet,  and  was  returning  southerly  across 
'be  tracks.  It  Appeared  that  there  were  then 
two  tracks  in  use  across  the  street,  and  an- 
•thw  inf>couroe  of  construction;  and  the 
rates,  which  for  some  years  had  been  in  use 
there,  were  not  then  in  operation  because  of 
:Ue  removal  of  the  posts,  to  be  reset  to  cover 
the  spur  track  then  being  constructed,  and 
which  occupied  the  ground  where  one  of  the 
I-  its  had  stood.  Those  upon  the  northerly 
ti<le  were  detached  from  their  posts,  while 
■  ne  arm  of  those  upon  the  southerly  side  re- 
fined erect  upon  the  post  and  unused,  that 
particular  post  not  requiring  resetting.  They 
:ea<-bed  Main  street  from  the  lot  where  the 
rtcrry  go  round  was  located,  at  a  point 
tbuut  100  feet  northerly  of  the  tracks,  and 


were  walking  slowly,  side  by  side,  the  plain- 
tiff upon  tbe  westerly  side  of  her  friend,  to- 
wards the  tracks. 

The  plaintiff  appeared  to  have  been  famil- 
iar with  the  crossing,  having  lived  in  Bidde- 
ford most  of  her  life,  and  crossed  it  many 
times.  She  said:  "Just  as  we  got  on  the 
sidewalk,"  she  saw  ''gates  up  in  the  air.  I 
did  not  pay  much  attention  to  It,  and  couldn't 
tell  which  side  it  was  on."  Her  friend  testi- 
fied: "I  saw  one  gate,  and  it  was  up."  Nei- 
ther beard  whistle  or  bell,  or  saw  headlight 
or  train,  until,  as  the  plaintiff  said:  "It  was 
on  us.  I  lost  my  senses.''  Her  friend  said: 
"Almost  on  us.  I  screamed  and  started  to 
run.  Don't  remember  what  I  did."  The 
friend  was  seized  by  a  person  present,  who 
pulled  her  in  front  of  the  train  across  the  " 
track  to  the  southerly  side.  Plaintiff  did  not 
get  over,  but  was  struck. 

It  appenred,  from  a  plan  admitted  in  the 
case,  that  the  coming  train,  which  was  on 
the  southernmost  track,  was  visible  from  any 
point  in  most  or  all  of  the  way  from  the 
point  where  the  plaintiff  entered  upon  the 
street  to  the  crossing,  about  2,420  feet 

Several  witnesses  saw  the  headlight  burn- 
ing, and  heard  the  whistle— the  usual  cross- 
ing whistle— of  the  coming  train,  and  saw 
the  flagman,  with  flag  or  lantern,  in  the 
street  near  bis  house,  upon  the  northerly 
side  of  the  crossing;  and  one  beard  him  cry 
out  a  warning.  One  saw  the  train  about  150 
yards  distant;  another  saw  it  about  250 
yards  away. 

The  other  material  facts  appear  in  the  opin- 
ion. 

B.  F.  Hamilton  and  B.  P.  Cleaves,  for 
plaintiff.     O.'  C.  Yeaton,  for  defendant 

WISWBLL,  J.  This  case  comes  to  the  law 
court  upon  a  report  of  the  plaintiff's  testi- 
mony, with  the  stipulation  that  if  upon  this 
testimony  the  action  can  be  maintained,  it 
shall  be  sent  back  for  trial;  otherwise,  a 
nonsuit  Is  to  be  ordered. 

About  9  o'clock  on  the  evening  of  July  17th, 
last,  the  plaintiff,  a  young  woman  19  years 
of  age,  while  walking  on  Main  street,  in  the 
city  of  Biddeford,  across  the  railroad  tracks 
of  the  defendant  corporation,  was  struck  by 
a  locomotive  attached  to  a  regular  train  on 
that  road,  and  sustained  certain  injuries. 

In  order  for  her  to  recover  for  these  inju- 
ries, it  is  incumbent  upon  her  to  prove  neg- 
ligence upon  the  part  of  the  defendant  cor- 
poration, and  that  no  negligence  upon  her 
part  contributed  to  the  accident 

It  is  admitted  that  this  crossing  was  near 
the  compact  part  of  the  city  of  Biddeford. 
Consequently,  the  running  of  the  train  across 
this  street  at  a  greater  speed  than  six  miles 
an  hour,  unless  there  was  either  a  gate  or  a 
flagman  at  the  crossing,  would  be  In  viola- 
tion of  chapter  377,  Laws  1885,  and  in  and 
of  itself  negligence.  Although  gates  were 
maintained  at  this  crossing,  upon  the  night 
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of  the  accident  they  were  In  temporary  dis- 
use, because  of  work  being  done  at  that  par- 
ticular place,  and  were  left  open.  And  al- 
though a  flagman  was  stationed  at  the  cross- 
ing, a  jury  might  be  authorized  to  come  to 
the  conclusion,  from  the  evidence  before  us, 
that,  at  the  time  and  Just  before  this  train 
passed,  he  was  not  in  a  position  to  do  the 
duty  required  and  expected  of  him  in  warn- 
ing travelers  of  an  approaching  train.  Wit- 
nesses for  the  plaintiff  have  estimated  the 
speed  at  which  this  train  was  running  at 
from  30  to  35  miles  an  hour.  So  that,  as  to 
the  11  rst  proposition  which  it  Is  necessary  for 
the  plaintiff  to  prove,  we  think  there  was  suf- 
ficient evidence  to  entitle  her  to  go  to  the 
Jury. 

But  It  Is  equally  as  Important  and  neces- 
sary that  the  plaintiff  should  prove  that  there 
was  no  negligence  upon  her  part  which  con- 
tributed to  the  result.  In  our  opinion,  she 
has  not  only  failed  to  do  this,  hut  has  shown 
an  entire  absence  of  all  care, 

A  railroad  track  across  a  street  or  high- 
way is  a  recognized  place  of  danger.  No  per- 
son should  cross  It  without  taking  such  pre- 
cautions as  experience  has  shown  are  neces- 
sary in  order  to  do  so  with  safety.  The 
standard  of  care  required  is  such  as  ordi- 
narily careful  and  prudent  persons  would  ex- 
ercise, having  In  view  all  the  known  dangers 
of  the  situation.  This  court,  as  well  as  the 
courts  of  most  other  states,  has  gone  further 
than  to  establish  a  general  standard  of  care 
required  of  a  traveler  in  crossing  a  railroad 
track,  and  has  laid  down  the  rule  that  it  is 
negligence  per  se  for  a  person  to  cross  a  rail- 
road track  without  first  looking  and  listen- 
ing for  a  coming  train.  Chase  v.'  Railroad  Co  . 
78  Me.  346,  5  Atl.  771. 

The  plaintiff  was  in  the  full  possession  of 
her  senses  of  sight  and  bearing,  and  yet  she 
says  herself  that  she  neither  looked  nor  lis- 
tened for  an  approaching  train.  If  Bhe  had 
exercised  the  slightest  care,  and  had  listened 
for  a  single  moment,  the  noise  of  the  rapidly 
approaching  train  would  have  given  her  am- 
ple warning;  or,  If  she  had  looked  before 
she  had  arrived  at  the  track,  she  could  have 
seen  the  train  for  a  great  distance,  as  Bhe  tes- 
tifies upon  cross-examination. 

While  the  testimony  gives  no  distances,  the 
plan,  which  is  made  a  part  of  the  case,  shows 
that,  while  the  plaintiff  was  walking  along 
Main  street  towards  the  track,  for  a  distance 
of  at  least  80  feet  before  coming  to  the  track 
upon  which  this  train  was  running,  she  had 
a  plain  view  of  the  track  in  the  direction 
from  which  it  was  coming  for  a  great  dis- 
tance, obstructed*  only  by  a  small  gatehouse, 
which  could  only  liave  shut  off  the  view  of 
a  small  portion  of  the  track  at  any  one  time. 

But  the  plaintiff's  counsel,  while  admitting 
the  general  and  well-established  rule  as  to  the 
amount  of  care  required  of  a  traveler  in  cross- 
ing a  railroad  track,  and  the  particular  duty 
in  such  a  case  of  looking  and  listening,  con- 
tends that  the  open  gates  at  this  crossing, 


where  gates  had  long  been  maintained,  reliev- 
ed the  plaintiff  from  the  exercise  of  the  care 
which  would  otherwise  have  been  required. 
State  v.  Boston  &  M.  B.  Co.,  80  Me.  430,  15 
Atl.  30,  and  Hooper  v.  Railroad  Co.,  *81  Me. 
200,  17  Atl.  04,  are  relied  upon  in  support  of 
this  proposition. 

It  is  undoubtedly  true  that  the  fact  of  open 
gates  is  a  circumstance  which  the  traveler 
may  very  properly  take  into  consideration 
A  person  of  ordinary,  care  would  do  so  to  some 
extent,  but  It  does  not  relieve  the  traveler 
from  all  care.  As  was  said  by  Chief  Justice 
Peters,  In  State  v.  Boston  &  M.  R.  Co.,  su- 
pra: "While  the  neglect  of  the  company  t«> 
perform  its  duties  does  not  excuse  the  traveler 
In  a  neglect  of  the  duties  and  degree  of  care 
which  the  law  Imposes  on  him,  still,  in  making 
his  calculations  for  crossing  a  railroad  track 
safely,  he  is  often  justified  in  placing  some 
reliance  on  a  supposition  that  the  company 
will  perform  the  obligation  resting  on  it, 
where  there  Is  no  indication  that  it  will  do 
the  contrary." 

Again,  It  is  said,  In  that  opinion:  "Of  course, 
full  reliance  cannot  always  be  placed  on  au 
expectation  that  a  railroad  company  will  per- 
form its  duties,  when  there  is  any  temptation 
to  neglect  them,  because  experience  teaches 
us  that  it  would  not  be  practicable  to  do  »>. 
But  such  an  expectation  has  some  weight  in 
the  calculation  of  chances,  greater  or  less  ac- 
cording to  the  circumstances." 

In  both  of  the  cases  cited,  the  travelers  were 
chiving  In  a  carriage,  the  view  of  the  track 
was  obstructed,  and  the  court  held  that  n 
Jury  might  be  authorized  in  finding  that  the 
person  injured,  In  each  case,  did  look  and 
listen.  Here  the  plaintiff  was  walking,  tin- 
view  of  the  track  was  generally  unobstructed. 
and  the  plaintiff  testifies  that  she  neither  look- 
ed nor  listened. 

The  weight  that  should  be  given  to  the 
negligence  of  a  railroad  company,  in  not  prop- 
erly operating  its  gates,  depends  to  a  very 
marked  degree  upon  the  circumstances  of 
each  case.  A  person  approaching  a  railroad 
crossing,  in  a  carriage,  with  a  view  of  the 
track  obstructed,  might,  in  the  exercise  of  or- 
dinary care,  be  led  to  rely  upon  the  upright 
arms  of  a  gate  until  it  was  too  late  to  con- 
trol his  horse  or  to  turn  him  aside;  but  it  is 
difficult  to  see  how  a  person  walking,  with  a 
sufficiently  plain  view  of  the  track,  could  be 
thus  misled  to  such  an  extent  af  to  come 
into  collision  with  a  rapidly  moving  train. 

It  is  further  contended,  in  behalf  of  the 
plaintiff,  that  this  is  a  question  which  should 
be  passed  upon  by  a  jury.  Ordinarily,  the 
questions  of  due  care  and  of  negligence  are 
for  the  Jury.  This  is  necessarily  so  when  the 
facts  bearing  upon  these  questions  are  in  dis- 
pute, or  even  when  the  facts  are  undisputed, 
and  intelligent  and  fair-minded  men  may  rea- 
sonably differ  In  their  conclusions.  But  it  is 
not  true  where  the  facts  are  undisputed,  and 
there  is  no  evidence,  or  the  evidence  is  too 
slight  or  trifling,  to  be  considered  by  a  jury. 
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In  such  cases,  it  la  not  only  proper,  but  It  Is 
toe  duty  of  the  court,  to  order  a  nonsuit. 
BlweU  r.  Hacker,  86  Me.  416,  30  Atl.  64; 
Kallroad  Co.  v.  Hefferan  (N.  J.  Err.  &  App.) 
30  Atl.  578. 

In  this  case  a  jury  would  be  authorized  to 
come  to  only  one  conclusion,  —that  the  plain- 
tiff was  guilty  of  negligence  which  contribut- 
ed to  the  accident 

Plaintiff  nonsuit. 


STEVENS  T.  GORDON. 

[Supreme  Judicial  Court  of  Maine.     May  10, 

1895.) 

Coxversiox— Trespass— Cutting  Grass  ox  High- 

wat— Title  to  Abutting  Lano— New  Thial. 

1.  In  an  action  of  trover  for  the  value  oi 
grass  c-nt  from  that  side  of  a  highway  next  to 
plaintiffs  farm,  the  question  does  not  neces- 
sarily involve  the  legal  title  to  the  land,  but 
unly  the  possession. 

2.  Mere  possesson  of  land  is  sufficient  to 
rnstain  an  action  of  trespass  quare  clausum 
icuinst  a  person  having  neither  title  nor  pos- 
sesion. So  of  trover  for  the  value  of  grass  cut 
from  such  land. 

3.  The  possession  of  personal  property  car 
riea  with  it  the  presumption  of  title,  and  en 
ibles  the  possessor  to  maintain  trover  against 
>ojr  person  except  the  rightftil  owner. 

4.  And  it  is  no  defense,  in  such  action,  to 
>et  up  title  to  the  land  in  some  third  person, 
lolcss  the  defendant  can  justify  his  acts  by 
minority  from  such  party. 

5.  A  motion  for  a  new  trial  cannot  he  con- 
sidered when  there  is  not  a  full  report,  of  the 
■Tidence. 

(Official.) 

Exceptions  from  superior  court,  Kennebec 
•ounty. 

Action  by  Mary  E.  Stevens  against  Jona- 
han  B.  Gordon.  To  the  judgment  rendered, 
lefendant  brings  exceptions,  and  moves  for 
oew  trial.  Motion  and  exceptions  over- 
Tiled. 

A.  M.  Goddnrd,  for  plaintiff.  Loring  Farr, 
or  defendanL 

KOSTER,  J.  This  is  an  action  of  trover  for 
iie  value  of  a  small  quantity  of  grass  grown 
n  the  side  of  the  road  running  between  the 
arms  of  plaintiff  and  defendant,  and  which 
nix  cut  and  hauled  away  by  the  defendant 
"he  title  to  the  grass  is  the  question  in  eon- 
wersy. 

The  case  comes  before  us  on  exceptions, 
n<l  motion  for  a  new  trial. 
Tlie  motion  cannot  properly  be  considered, 
Dasmuch  as,  from  an  inspection  of  the  evi- 
en<e  as  reported,  it  is  not  full  and  com- 
'l«-:e,  and  the  certificate  of  the  stenographer 
bows  that  it  is  only  a  portion  of  that  given 
'  Hie  trial. 

Tue  exceptions  relate  to  the  admissibility 
i  (vrtaln  evidence,  and  to  statements  of  the 
raiding  judge  in  his  charge.  As  bearing 
ton  these  exceptions,  the  case  shows  that  a 
autre  way.  eight  rods  wide,  running  east  and 
re»t  and  laid  oat  on  the  plan  of  the  original 
'tojirietors  of  the  Kennebec  Purchase,  at  one 


time  separated  the  respective  farms  now  own- 
ed by  plaintiff  and  defendant.  * 

The  road  which  now  divides  these  farms 
was  laid  out  four  rods  wide,  taking  the  north 
half  of  the  range  way. 

The  plaintiff  introduced  in  evidence  a  war- 
ranty deed  which  bounded  her  land  "on  the 
south  by  the  road"  in  question.  By  the 
terms  of  this  deed,  the  grant  extended  to  the 
center  of  the  road.  Oxton  v.  Groves,  68  Me. 
371;  Low  v.  Tlbbetts,  72  Me.  92.  Being  a 
warranty  deed,  the  plaintiff's  title,  in  the  ab- 
sence of  evidence  to  the  contrary,  is  pre- 
sumed to  be  coextensive  with  the  grant  or  to 
the  center  of  the  road. 

The  grass  sued  for  was  cut  on  the  northerly 
side  of  this  road,  and  upon  land  to  which  the 
plaintiff  had  prima  facie  title  by  deed. 

But  the  defendant  contends  that  the  plain- 
tiff's grantor  owned  only  to  the  north  line  of 
the  road,  and  could  not  give  title  to  the  cen- 
ter of  It  and,  in  support  of  this  contention, 
puts  in  evidence  two  deeds  In  the  chain  of 
plaintiff's  title,  running  to  previous  owners 
of  the  plaintiff's  lot,  wherein  the  road  was 
excluded. 

The  mere  exclusion  of  the  road  in  these 
deeds  does  not,  of  itself,  rebut  the  plaintiff's 
prima  facie  title,  so  as  to  defeat  this  action, 
for  the  plaintiff  claims  title  to  the  land  over 
which  this  road  was  laid  by  adverse  posses- 
sion acquired  by  the  plaintiff's  predecessor 
in  title  long  prior  to  the  laying  out  of  the 
road. 

The  evidence  shows  that  one  S wanton,  who 
was  a  predecessor  in  title,  before  the  road 
was  laid  out  or  built,  had  occupied  and  culti- 
vated the  entire  width  of  the  present  road, 
and  that  what  Is  now  the  road  was  included 
In  his  field,  and  that  the  dividing  line  be- 
tween him  and  the  defendant's  grantor  was 
where  the  south  side  of  the  road  now  is,  and 
that  the  wall  along  the  north  line  of  the  road 
was  built  by  Swautou  after  the  road  was 
constructed. 

Such  being  the  position  of  the  plaintiff,  it 
was  allowable  for  her  to  show  that  Swanton, 
and  all  his  successors  in  title,  bad  openly, 
notoriously,  and  peaceably  possessed,  culti- 
vated, and  enjoyed  the  produce  of  the  north 
side  of  this  road— not,  however,  Interfering 
with  the  general  rights  of  the  public— until 
the  occurrence  In  1892,  which  is  the  subject 
of  this  suit. 

The  plaintiff  had  the  right  to  show  posses- 
sion, which  is  some  evidence  of  title,  and,  lu 
the  absence  of  all  other,  Is  evidence  enough 
of  title.     Brookings  v.  Woodln,  74  Me.  222. 

This  evidence  of  uninterrupted  and  undis- 
puted possession,  cultivation,  and  improve- 
ment for  so  long  a  period  of  years  had  an  im- 
portant bearing,  from  the  fact  that  the  locus 
Is  directly  in  front  and  in  plain  view  of  de- 
fendant's house.  He  admits  knowledge  of 
these  acts  of  the  plaintiff  and  her  predeces- 
sors In  title,  and  that  until  1892  he  neither 
questioned  their  tight,  nor  asserted  any  in 
himself. 
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This  action  of  trover  does  not  necessarily  | 
Involve  the  legal  title  to  the  land,  but  only 
the  possession.  Mere  possession  of  land  is 
sufficient  to  sustain  an  action  of  trespass 
quare  clausum  against  a  person  having  nei- 
ther title  nor  possession.  Brookings  v.  Wood- 
in,  supra.  The  plaintiff,  being  in  possession 
of  the  land,  as  the  evidence  shows,  could 
have  maintained  trespass  against  any  person 
who  could  not  show  a  better  title.  So  the 
possession  of  personal  property  carries  with 
it  the  presumption  of  title,  and  enables  the 
possessor  to  maintain  trover  against  any  per- 
son except  the  rightful  owner.  James  v. 
Wood.  S2  Me.  173,  177,  19  Att  160,  and  cases 
cited. 

The  plaintiff  was  In  possession  of  the  land, 
and  had  the  choice  of  actions.— trespass  quare 
clausum,  or  trover  for  the  value  of  the  grass 
severed  from  it 

Nor  could  it  have  availed  the  defendant  to 
set  up  title  to  the  land  in  some  third  person, 
unless  he  could  justify  bis  acts  by  authority 
from  such  party.  Flske  v.  Small,  25  Me. 
453.     This  be  did  not  attempt  to  do. 

Therefore,  as  all  the  excluded  deeds  were 
offered,  not  for  the  purpose  of  proving  title 
in  the  defendant,  or  in  any  person  under 
whom  defendant  claimed  to  Justify  his  acts, 
but  for  the  purpose  of  snowing  title  In  a 
stranger,  they  were  properly  excluded. 

The  answer  to  the  question  propounded  to 
Joseph  H.  Williams  as  to  what  land  passed 
under  the  description  "rest  and  residue,"  in 
some  of  the  above-named  deeds,  was  rightly 
excluded.  It  was  In  relation  to  deeds  that 
were  irrelevant  to  the  case.  If  the  deeds 
were  not  admissible,  the  question  was  of  no 
importance.  Moreover,  there  being  no  latent 
ambiguity  in  the  deeds,  they  were  not  sub- 
ject to  explanation  by  parol  testimony.  If 
there  was  any  ambiguity,  it  was  patent,  and 
an  examination  of  the  deed  to  which  the 
question  related  shows  that  it  could  have 
been  readily  removed  by  an  examination  of 
the  other  deeds  referred  to  therein.  They 
should  have  been  produced  or  accounted  for 
before  any  oral  testimony  would  have  been 
admissible. 

There  are  numerous  exceptions  taken  to 
certain  detached  portions  and  sentences  from 
the  charge  of  the  presiding  judge.  It  is  un- 
necessary to  consider  each  one  separately.  A 
part  of  them  relate  to  the  question  of  title  by 
adverse  possession,— a  title  acquired  prior  to 
the  location  of  the  road  in  question,— and,  tak- 
en in  the  connection  in  which  they  stand,  there 
does  not  appear  to  be  anything  objectionable 
in  them.  These  instructions  were  as  favorable 
to  the  defendant  as  be  could  expect.  The  de- 
fense wns  allowed  great  latitude  in  the  intro- 
duction of  evidence  tending  to  show  title  to 
the  land  in  a  stranger,  and  under  whom  there 
was  no  pretense  that  the  defendant  could 
Justify.  Tpon  this  point  the  judge  said: 
"The  introduction  of  a  deed  which  would 
simply  negative  the  fact  that  she  or  her  im- 
mediate predecessor  In  title  owned  to  the 


center  of  the  road— or,  In  other  words,  prov- 
ing negatively  by  a  single  deed  that  she  dH 
not  by  that  deed  get  the  title — would  not  In- 
sufficient to  dispossess  her  of  the  title.  But 
it  must  be  by  clear  and  absolute  proof  of  title 
in  another  party."  This  certainly  was  more 
favorable  to  the  defendant  than  he  was  en- 
titled to,  especially  when  not  justifying  or 
claiming  under  such  other  party.  Again,  the 
exception  to  the  remark  of  the  court,  that 
"both  counsel  In  argument  claimed  that  the 
road  was  laid  out  upon  the  northern  side  of 
the  range  way,"  cannot  be  sustained  If  tie 
position  of  counsel  was  not  correctly  statt-J 
by  the  court,  attention  should  have  boeo 
called  to  it  at  the  time,  that  the  court  migli 
have  corrected  it. 

Nor  Is  there  anything  in  the  other  exoi>- 
tions  which  requires  any  extended  considera- 
tion. We  see  nothing  in  them  that  require? 
any  revision  at  the  hands  of  this  court. 

Motion  and  exceptions  overruled. 


TURXEB  v.  HOUPT  et  al. 

(Court  of  Chancery  of  New  Jersey.     Sept.  2" 
1895.) 

Recissiox  o*  Contract — False  Representation} 

—  Mental  Capacitt  —  Lis  Pendens  — 

Amending  Pleadings— Estoppel. 

1.  False  representation*,  knowingly  mad? 
by  a  vendor  to  a  vendee  previous  to  the  sale, 
as  to  the  character,  condition,  and  value  of  the 
property,  are  presumed  to  have  influenced  the 
mind  of  the  purchaser,  even  though  he  had  frill 
opportunity  to  observe  and  know  the  actu.il 
truth,  and  the  burden  is  on  the  vendor  to  prove 
clearly  that  such  false  representations  did  not 
influence  the  vendee  in  making  the  sale. 

2.  The  true  test  of  mental  capacity,  wheth- 
er to  make  a  will  or  to  transact  business,  is  the 
ability  "clearly  to  discern  and  discreetly  to 
judge"  of  the  matter  in  hand. 

3.  A  higher  degree  of  mental  capacity  is  re- 
quired to  transact  the  business  of  an  exchange 
of  lands  than  to  attend  to  the  ordinary  affair? 
of  everyday  life  or  to  make  a  valid  will. 

4.  The  essence  of  the  continuance  of  a  lis 
pendens  is  that  the  object,  subject-matter, 
ground  of  relief,  and  parties  should  remain  un- 
changed, except  upon  a  devolution  of  the  title 
from  the  complainant.  An  amendment  which 
does  not  change  either  of  these,  but  is  a  mere 
specification  of  additional  matters  of  proof  of 
the  ground  of  recovery,  i.  e.  fraud,  docs  not 
make  a  new  suit,  even  though  the  matter  so  set 
np  becomes  in  the  end  the  gronnd  of  recovery. 

5.  Complainant,  by  his  bill,  asked  to  recov- 
er in  equity  a  piece  of  land  from  defendant,  up- 
on the  ground  that  title  thereto  had  been  ol>- 
tained  from  complainant  by  fraud  practiced 
by  defendant,  specifying  the  fraud.  The  de- 
fendant made  a  conveyance,  pending  the  suit. 
to  a  third  party,  who  had  full  notice  of  It.  Aft- 
er conveyance,  complainant  amended  his  bill  by 
adding  other  specifications  of  fraud  of  the  same 
character,  and  upon  proof  of  these  latter  specifi- 
cations obtained  a  decree.  HAd,  that  the  max- 
im, "Pendente  lite  nihil  innovetnr,"  applies. 

6.  Complainant,  at  a  time  when  his  men- 
tal faculties  were  weakened  by  disease.  wa» 
induced,  by  false  and  fraudulent  representa- 
tions made  by  defendant,  to  convey  to  defend- 
ant a  piece  of  laud.  Shortly  afterwards,  and 
after  complainant  had  become  mentally  unfit 
to  attend  to  business,  his  wife  discovered  what 
she  supposed  to  be  evidence  of  false  and  fraud- 
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nlent  representations  made  by  defendant  to  her 
husband,  and  commenced  a  snit  in  chancery  in 
his  name  to  recover  the  land  so  conveyed,  on 
the  ground  of  fraud,  specifying  the  matter 
nhich  she  discovered.  A  would-be  purchaser 
from  the  fraudulent  grantee  of  the  land  so  con- 
veyed, having  notice  of  the  suit,  inquired  into 
the  specifications  of  fraud  contained  in  the  bill, 
and  satisfied  himself  that  they  were  untrue, 
and,  among  others,  inquired  of  the  wife,  and 
learned  from  her  only  what  was  contained  in 
the  bill,  and  also  of  the  incapacity  of  her  hus- 
band, and  purchased  the  land.  Subsequently, 
the  wife  discovered,  among  her  husband's  pa- 
pers, evidence  of  other  fraudulent  representa- 
tions, and  caused  the  bill  to  be  amended  accord- 
ingly, and  finally  succeeded  in  setting  aside  the 
conveyance  upon  proof  of  the  specifications  of 
fraud  contained  in  the  amendment.  Sdd,  that 
the  complainant  was  not  estopped  by  the  an- 
swers made  by  the  wife  to  the  inquiries  made  by 
the  expectant  purchaser, 
i  Syllabus  by  the  Court.) 

Bill  by  Lillian  M.  Turner  against  Henry  J. 
Houpt  and  others  to  set  aside  an  exchange 
of  real  properties.  Heard  on  bill,  amended 
bill,  bill  of  revivor,  and  answers.  Decree  for 
complainant. 

Frank  McDerniott,  Robert  S.  Clymer,  and 
Mr.  Kuhleuieier,  for  complainant.  Lindley 
M.  Garrison,  for  defendants. 

PITNEY,  V.  C.  The  object  of  the  bill  Is 
to  set  aside  an  exchange  of  real  properties 
made  between  Albert  L.  Turner,  the  origi- 
nal complainant,  and  the  defendant  on  the 
last  days  of  May,  1891.  By  deed  dated  May 
29,  1891,  Dr.  Turner  and  his  wife,  the  now 
complainant,  Lillian  M.  Turner,  conveyed  to 
Henry  J.  Houpt  an  hotel,  called  the  "Norwood 
Inn."  and  some  vacant  building  lots  at  Avon 
by  the  Sea,  Monmouth  county;  and  by  deed 
of  the  same  date  the  defendants  conveyed 
to  Mrs.  Turner  a  farm  and  woolen-mill  prop- 
erty in  Maryland,  called  the  "Mallalleu  Mill," 
the  one  conveyance  being  the  consideration 
for  the  other.  The  general  allegation  of  the 
amended  bill  Is  that  the  defendant  Houpt 
wade  false  and  fraudulent  representations  to 
Dr.  Turner  as  to  the  quality,  condition,  and 
quantity  of  land  In  the  Maryland  property, 
and  that  the  doctor  was  at  the  time  suffer- 
ing from  mental  disease  to  such  an  extent 
as  to  render  him  liable  to  be  imposed  upon 
by  such  false  and  fraudulent  representations, 
and  that  he  was  imposed  upon  thereby.  The 
circumstances  are  peculiar  and  complicated, 
and  the  case  will  be  best  understood  by  stat- 
ing them  somewhat  In  extenso,  and  In  the 
regular  order  of  time. 

Dr.  Turner  was  a  physician,  and  practiced  , 
bis  profession  np  to  the  year  1888.    At  that 
time  he  was,  and  had  been  for  several  years,  I 
living  in  the  city  of  New  York.    He  had  a  j 
fancy  for  real-estate  operations,  and  was  the  ' 
owner  of   considerable   real  estate,   among  I 
others  the  hotel  and  vacant  lots  In  question  j 
iu  Avon   by   the  Sea,   formerly   known   as 
"Key  East"    He  gave  up  the  practice  of  his 
Knfession  in  18SS,  and  also  his  permanent 
ri-sidence  in   New   York.     At  that   time   he 
*i*ni  his  summers  at  Avon  by  the  Sea,  and 


his  winters  in  Florida.  He  spent  the  winter 
of  1890-91  in  Florida,  with  his  wife.  In 
March  of  that  year  he  went  North  alone  on 
business,  and  visited  his  sister  in  Connecti- 
cut. While  there  he  suffered  a  very  severe 
attack  of  the  grippe,  which  affected  his  mind 
to  some  degree.  He  returned  to  Florida  the 
latter  part  of  March,  and  remained  there 
with  his  wife  till  the  latter  part  of  April. 
His  physical  health  improved,  but  the  dis- 
turbance of  his  mind  was  noticeable  by  his 
wife  and  relatives,  though  not  to  persons 
who  were  not  acquainted  with  him,  or  were 
not  brought  in  close  contact  with  him.  He 
returned  to  the  North  with  his  wife  in  the 
latter  days  of  April,  1891,  stayed  a  few  days 
In  New  York  City,  and  then  took  up  his  res- 
idence in  Philadelphia.  He  owned  some  real 
estate  in  the  neighborhood  of  Philadelphia, 
and  employed,  as  real-estate  brokers,  a  firm 
of  Barrows  &  Bliss  in  that  city.  Mr.  Bar- 
towb  is  an  elderly  gentleman,  past  80  years 
old;  Mr.  Bliss  is  a  younger  man.  He  placed 
in  their  hands  for  sale  or  exchange  the  Nor- 
wood Din  at  Avon  by  the  Sea.  At  that  time 
the  defendant  was  the  owner  of  the  mill 
property  In  question  in  Maryland,  and  had 
lived  on  it  for  at  least  a  year.  He  placed 
that  property  in  the  hands  of  a  real-estate 
broker  in  Philadelphia,  by  the  name  of  War 
basse,  for  sale  or  exchange,  with  a  descrip- 
tion of  the  property.  About  the  middle  of 
May  Mr.  Warbasse  met  Mr.  Barrows  in  the 
letter's  office,  and  inquiries  passed  between 
them  as  to  what  either  had  for  sale  or  ex- 
change, and  Mr.  Warbasse  mentioned  to  Mr. 
Barrows  this  Mallalleu  property,  and  at  Mr. 
Barrows"  request  wrote  a  description  of  it, 
in  these  words:  "Farm  of  400  acres,  and  a 
two-set  woolen  mill  at  MilUnguon,  Md.,  69 
miles  from  Philadelphia,— 15  looms  and  648 
spindles,  and  full  set  of  the  best  machinery 
to  correspond.  Building,  50x120;  annex,  20x 
40.  Dyehouse  and  engine  room  attached. 
Farm  of  400  acres,  divided  into  fields  of  40 
acres  each  by  hedge,  wire,  and  post  fences. 
Land,  fine  land,  said  to  be  as  good  a  farm 
as  there  is  in  the  state.  Has  8,000  full-bearing 
peach  trees,  9  tenant  houses,  store,  17-room 
mansion,  farmer  house,  and  barn,  stable,  and 
all  necessary  outbuildings  in  good  order. 
The  whole  property  is  in  good  farming  con- 
dition, and  is  valued  at  $40,000.  Less  mort- 
gage of  $12,000  and  one  of  $5,000,  at  6  per 
cent."  This  paper  was  shown  to  Dr.  Turner 
by  Mr.  Barrows,  and  the  result  was  an  In- 
terview between  Houpt  and  Dr.  Turner  at 
Barrows'  office,  at  which  Mr.  Houpt  made 
further  representations  as  to  his  property  and 
its  qualities,— as  to  the  cost,  to  wit,  that  the 
machinery  in  the  mill  had  cost  $30,000,  that 
the  property  was  rentable  at  a  large  rent. 
and  that  there  was  valuable  iron  ore  and 
valuable  marl  upon  it;  and,  with  regard  to 
the  incumbrances,  that  the  first  mortgage 
was  for  $12,000  or  $12,500,  and  the  second 
one  was  for  $.~>.000,  and  given  to  secure  a 
note  which  could  remain  and  be  renewed  as 
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long  ns  $200  was  paid  at  each  renewal  at  the 
end  of  three  months. 

In  pursuance  of  these  representations,  on 
the  21st  of  May  the  parties  entered  into  a 
written  agreement  In  duplicate,  in  these 
words:  "Philadelphia,  May  21,  1891.  This 
agreement,  made  in  the  city  of  Philadelphia 
the  day  and  year  above  written,  by  nnd  be- 
tween H.  J.  Houpt  of  the  city  of  Philadelphia, 
of  the  one  part,  and  Dr.  A.  L.  Turner  of  the 
city  of  Philadelphia,  of  the  other  part,  wit- 
nessed:  That  the  said  party  of  the  one  part 
agrees  to  convey  by  deed  unto  the  said  party 
of  the  other  part  all  that  certain  farm  and 
mill  property  known  as  the  'Mallalieu  Mill 
Property,'  and  situate  on  the  road  leading 
from  Mllllngton  to  Church  Hill,  about  one 
mile  from  Mllllngton,  in  Queen  Anne  county, 
state  of  Maryland,  said  property  containing 
in  all  about  400  acres,  and  more  fully  de- 
scribed in  attached  memorandum,  together 
with  all  the  mill  machinery,  etc..  now  on  the 
place  and  belonging  to  the  said  party  of  the 
one  part,  said  property  to  be  free  and  clear 
from  any  and  all  incumbrances  except  the 
mortgages,  amounting  in  total  to  sixteen 
thousand  and  nine  hundred  dollars  ($10,900), 
and  title  to  be  marketable.  And  the  said 
party  of  the  one  part  agrees  to  take  from  the 
said  party  of  the  other  part.  In  full  and  com- 
plete payment  for  the  above  property  the 
hereinafter  described  property,  which  the 
said  party  of  the  other  part  agrees  to  give,  i. 
e.  all  that  certain  property,  situate  In  Avon 
by  the  Sea,  county  of  Monmouth,  and  state 
of  New  Jersey,  known  as  the  'Norwood  Inn,' 
and  consisting  of  two  lots  of  ground,  each 
riO  feet  by  140  feet,  to  a  10-foot  alley,  and  lo- 
cated at  the  southeast  corner  of  Second  and 
Norwood  avenues,  together  with  all  the  build- 
ings and  improvements  thereon,  and  all  the 
personal  property  connected  therewith  owned 
by  the  said  party  of  the  other  part;  also,  all 
those  ulne  (9)  certain  lots  of  ground,  situate 
in  the  said  town  of  Avon  by  the  Sea.  each  50 
feet  by  140  feet  to  a  10-foot  alley,  and  located 
as  follows:  Five  on  the  south  side  of  Nor- 
wood avenue,  between  First  and  Second  ave- 
nues, and  numbered  112, 113, 115,  110, 117,  on 
map  of  Key  East,  or  Avon  by  the  Sea,  sur- 
veyed by  E.  G.  Harrison  &  Son  in  1883; 
and  four  (4)  on  the  north  side  of  Garfield 
avenue,  between  First  and  Second  avenues, 
and  numbered  on  said  map  396,  397,  398.  400, 
—all  this  property  consisting  of  the  'Norwood 
Inn'  and  the  two  lots  on  which  it  stands,  and 
the  other  nine  (9)  lots  above-mentioned,  to  be 
free  and  clear  from  any  and  all  incumbrance 
except  a  first  mortgage  of  nine  thousand  dol- 
lars (.$9,000).  covering  the  whole,  and  title  to 
bo  marketable.  This  agreement  to  be  bind- 
ing If  each  property  Is  found  to  be  on  exam- 
ination as  described  herein,  and  if  the  second 
mortgage  on  the  farm  and  mill  property  can 
be  arranged  satisfactorily  to  the  party  of  the 
other  part.  At  time  of  settlement,  interest, 
taxes,  and  insurance  to  be  adjusted  by  each 
party.    This  agreement  is  blndiug  upon  the 


heirs  and  executors  of  each  party.  H  J. 
Houpt.  [Seal.]  Barrows  &  Bliss,  for  Dr.  A 
I,.  Turner.  [Seal.]  Witnesses:  E.  H.  War- 
basse,  E.  H.  Warbasse."  Annexed  to  it,  at 
the  time  it  was  executed,  was  the  written 
description  previously  given  by  Mr.  War- 
basse to  Mr.  Barrows  above  set  out.  Dr.  Tur- 
ner was  present,  although  his  name  was  sign- 
ed by  Barrows  &  Bliss,  and  Mr.  Warbass? 
was  the  witness.  Within  a  very  few  days 
Mr.  Houpt,  Dr.  Turner,  and  Mr.  Barrows  vis- 
ited  the  premises  in  Maryland  and  were  oi. 
the  ground  between  an  hour  and  an  hour 
and  a  half.  Dr.  Turner  made  a  cursory  oi 
amlnatlon  of  them.  They  then  returned  to 
Philadelphia  and  signed  the  following  add; 
tlon  to  the  agreement  of  May  21st:  "TV 
above-described  properties  have  been  accej>: 
ed  by  both  the  parties  named  in  this  agre- 
ment.  H.  J.  Houpt  [Seal.]  Barrows  k 
Bliss,  for  A.  L.  Turner.  [Seal.]  Witness?- 
E.  H.  Warbasse,  E.  H.  Warbasse."  And  on 
the  29th  the  deeds  were  made  and  executed. 
No  examination  of  the  title  or  for  incuu 
brances  was  made  by  Dr.  Turner.  Instead 
thereof,  be  took  an  affidavit,  made  by  Mr 
Houpt,  that  the  same  was  free  and  clear  of 
Incumbrances  except  $16,700.  That  affidavit 
was  made  on  the  30th  of  May,  and  the  deeds 
were  presumably  delivered  on  or  about  thai 
day. 

Between  the  execution  of  the  agreemein 
and  the  execution  of  the  deeds.  Mr.  Hoop: 
had  renewed  the  note  secured  by  the  swoml 
mortgage,  and  paid  $200  upon  It,  thereliy  re- 
ducing the  incumbrance  that  much.  Dr.  Tin 
ner  does  not  appear  to  have  observed  that  t!i" 
deed  which  he  accepted,  while  not  dcscrinii:: 
the  farm  by  metes  and  bounds,  did  refer  1" 
the  conveyances  under  which  his  grantor? 
claimed,  and  that  those  conveyances  called 
respectively,  for  264  and  a  fraction  acres 
and  6  and  a  fraction  acres,  in  all  270  and  a 
fraction  acres;  but,  upon  subsequent  visits 
to  the  farm  he  did  discover  that  the  repre- 
sentation with  regard  to  the  peach  trees  au.1 
the  iron  ore  and  the  marl  and  the  quantity  of 
land  was  untrue,  and  he  complained  of  it  to 
Mr.  Barrows.  Subsequently,  It  was  ascer- 
tained that  a  mistake  had  been  made  in  tne 
conveyance  of  the  Avon  property  by  Dr.  Tin- 
ner and  wife  to  Mr.  Houpt,  and  a  reconvey- 
ance was  made  on  the  30th  of  July  from 
Houpt  and  wife  to  Dr.  and  Mrs.  Turner,  and 
a  further  reconveyance  by  Dr.  Turner  and 
wife  to  Mrs.  Houpt,  whereby  the  error  was 
corrected.  Each  party  took  possession  of  the 
premises,  and  retained  It.  Dr.  Turner  con- 
tinued to  fall  in  health.  Early  in  Septem 
ber  he  made  a  payment  on  Houpt's  note  se- 
cured by  the  second  mortgage,  and  gave  bis 
note  for  the  balance,  upwards  of  $3.00'. 
which  fell  due  In  December.  On  the  22<1  «f 
September  Dr.  Turner  was  stricken  witli 
paralysis  and  was  entirely  unconscious  tor 
six  weeks.  After  that  he  partially  regained 
his  consciousness,  and  was  able  to  answer  a 
;  few  questions  about  business  affairs,  but  not 
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to  attend  to  any  business  of  consequence,  or 
tn  sw  any  person  on  business,  and  In  Febru- 
ary, 1892,  had  a  second  stroke,  and  died  on 
the  2Ttli  of  April,  1892. 

While  lying  in  this  condition  his  wife  looked 
after  his  business  as  well  as  she  could,  and 
in  December  heard  of  the  maturity  of  the  re- 
newal note  which  her  husband  had  given  to 
the  holder  of  the  second  mortgage,  and  was 
obliged  to  make  another  payment  and  renew 
it.  she  also  examined  into  the  condition  of 
the  Maryland  property,  and  for  that  purpose 
came  Into  contact  with  Messrs.  Barrows  & 
Bliss.  She  then  learned  that  In  May,  prior 
to  the  execution  of  the  deeds,  a  judgment  for 
upwards  of  $3,000  had  been  rendered  against 
Mr.  Houpt  in  the  Maryland  courts,  which  was 
a  lien  upon  the  premises,  and  she  supposed 
that  it  was  a  lien  in  addition  to  the  amount 
provided  for  In  the  contract  and  mentioned  in 
Mr.  Houpt's  affidavit  above  referred  to.  In 
point  of  fact,  the  judgment  was  not  an  addi- 
tional lien  upon  the  premises,  but  was  render- 
ed against  Mr.  Houpt  as  a  garnishee  debtor 
to  the  holders  of  the  first  mortgage,  and  it 
adiled  nothing  to  the  Incumbrance  on  the 
premises,  because  a  payment  of  it  would  be  a 
payment  on  account  of  the  first  mortgage. 
She  found  the  affidavit  of  Mr.  Houpt  among 
Dr.  Turner's  papers  some  time  in  December, 
t>ut  did  not  find  the  original  contract  of  con- 
veyance, with  the  written  description  of  the 
property  annexed  to  It,  until  long  afterwards, 
nor  did  she  know  of  it.  She,  in  December, 
1S91,  laid  the  case  before  Mr.  McDermott, 
who  had  been  the  counsel  of  Dr.  Turner,  and 
be  filed  the  bill  in  this  cause  December  81, 
1891,  which  attacked  the  conveyances  on  the 
p-ound  of  the  fraudulent  representations  as 
to  the  amount  of  the  Incumbrances,  setting 
ont  the  judgment  of  $3,000,  alleging  the  in- 
solvency of  Houpt  and  wife,  and  praying  that 
the  conveyances  might  be  set  aside.  A  Us 
pendens  was  filed  under  this  bill. 

Shortly  after  that,  early  in  January,  1892, 
Mr.  Houpt  negotiated  an  exchange  of  the 
Norwood  Inn  property  with  Mr.  John  P.  Brin- 
tim  of  Philadelphia  for  a  farm  that  gentle- 
man owned  in  Virginia.  In  the  examination 
uf  the  title  which  Mr.  Brlnton  caused  to  be 
tuade  be  encountered  the  lis  pendens  tiled  by 
Mr.  McDermott  in  the  Monmouth  county  rec- 
■•nl*.  He  immediately  called  on  Dr.  Turner; 
!•••  was  not  able  to  see  him,  but  row  Mrs. 
Turner,  and  she  stated  to  him  generally  what 
'be  ground  of  complaint  was.  and  referred 
Urn  to  Messrs.  Barrows  &  Bliss.  He  went 
<o  them  and  learned  nothing  further,  and 
went  again  to  Mrs.  Turner,  and  was  by  her 
referred  to  her  counsel.  But  the  result  of  the 
interviews,  and  a  view  of  a  copy  of  the  bill, 
nasi  that  he  understood  that  the  only  ground 
"f  complaint  was  the  judgment  above  referred 
to.  He  then  completed  his  contract  with  Mr. 
Houpt  in  this  wise:  He  accepted  the  title  to 
the  Norwood  Inn  property,  which  was  con- 
veyed to  him  by  Houpt  and  wife  by  deed  dat- 
ed the  18th  of   February,  and   he  put  Mr. 


Houpt  In  possession  of  the  Virginia  farm  at 
the  same  time,  and  executed  to  him  a  con- 
veyance of  it  which  he  lodged,  undelivered,  Id 
escrow,  with  a  title  company  In  Philadelphia. 
On  the  16th  of  March,  1892,  the  defendants 
Houpt  and  wife  answered  the  original  bill, 
In  which  they  showed  that  the  judgment 
against  Mr.  Houpt  in  the  Maryland  court  was 
of  the  character  hereinbefore  stated.  In  the 
meantime  Mrs.  Turner,  upon  further  search 
among  the  papers  of  her  husband,  found  the 
original  agreement  of  May  21,  1891.  Where- 
upon she  immediately  communicated  with 
Messrs.  Barrows  &  Bliss,  and  with  her  coun- 
sel, Mr.  McDermott,  and  be  filed  the  amended 
bill  in  this  cause  on  the  9th  of  March,  1892, 
In  which  he  set  up  the  judgment  mentions! 
in  the  original  bill,  and  also  the  misrepresenta- 
tions hereinbefore  mentioned  in  full,  did  not 
notice  the  conveyance  to  Mr.  Briuton,  nor 
make  him  a  party,  and  on  the  Oth  of  April. 
1892,  obtained  an  order  upon  the  defendant* 
to  answer  within  30  days  after  service  of  n 
copy  of  the  order  upon  them.  They  did  not 
answer.  On  March  20th  a  deed  was  tendered 
to  Houpt.  On  April  27th  Dr.  Turner  died 
testate  of  a  will  made  in  1889,  by  which  he- 
gave  all  his  property  to  his  wife,  Lillian  M. 
Turner,  and  appointed  her  executrix.  That 
will  was  duly  proven  in  the  city  of  Philadel- 
phia. On  the  22d  of  July  Mrs.  Turner  filed  her 
bill  of  revivor  against  Houpt  and  wife,  which 
resulted  in  an  answer  by  them  to  the  amended 
bill  and  bill  of  revivor  on  the  23d  of  August, 
1892.  That  answer  set  up  that  the  Maryland 
property  had  been  sold  imder  foreclosure,  and 
the  title  passed  out  of  complainants,  so  that 
they  could  not  rescind  by  a  reconveyance. 
The  facts  of  that  foreclosure  are  that  on  the 
Oth  of  June.  1892,  Mrs.  Taylor,  who  was  the 
mortgagee  of  the  first  mortgage  on  the  Mary- 
land property,  assigned  the  same  to  a  Mr. 
Milliken,  who  lived  in  Maryland,  and  that  he 
advertised  the  same  for  sale  on  the  oth  of 
July,  by  virtue  of  a  power  contained  in  the 
mortgage,  and  at  that  time  he  put  it  up  for 
sale,  first  in  parcels,  and  It  was  so  bid  off,  the 
whole  aggregating  $10,925.  He  then  put  it 
up  as  a  whole,  and  it  was  sold  to  Mrs.  Taylor, 
the  mortgagee,  for  $12,055.  An  order  to  show 
cause  why  this  sale  should  not  be  confirmed 
was  made  by  the  district  court  sitting  as  a 
court  of  equity,  and  duly  published,  and  the 
sale  was  confirmed  on  the  28th  of  December, 
1892.  Neither  Dr.  nor  Mrs.  Turner,  nor  Mr. 
and  Mrs.  Houpt,  were  made  parties  to  that 
proceeding,  or  had  any  other  notice  of  it,  ex- 
cept that  of  publication  In  the  newspaper,  the 
only  parties  mentioned  being  the  mortgagors, 
Mr.  and  Mrs.  Adams,  and  the  mortgagees,  Mr. 
and  Mrs.  Taylor.  The  defendants,  however, 
did  have  actual  notice  and  knowledge  of  the 
sale  (as  shown  by  their  answer  filed  August 
23,  1893),  before  it  bad  been  confirmed  by  the 
court. 

Let  us  now  inqnlre  as  to  the  merits  of  the 
case  between  the  parties  hereto.  And,  first, 
my  conclusion  from  the  evidence  is  that  the 
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descriptive  statements,  written  and  oral,  made 
by  Houpt  to  Dr.  Turner,  as  to  tlie  acreage,  con- 
dition, and  value  of  this  property  were  es- 
sentially and  materially  untrue.  The  total 
acreage  of  the  farm,  exclusive  of  the  pond- 
age of  the  mill,  was  267  acres  and  a  fraction, 
by  actual  survey.  By  the  two  deeds  of  con- 
veyance which  were  the  sources  of  the  title, 
it  amounted  to  about  271  acres,  exclusive  of 
the  pondage.  The  machinery  in  the  mill  was 
old-fashioned,  worn,  and  of  trifling  value. 
There  were  not  8,000  full-bearing  peach  trees 
upon  it,  and  very  few  over  1,000,  if  any. 
The  others  were  old,  worn-out,  dying,  and 
dead  trees.  There  were  not  nine  tenant 
houses,  and,  as  I  recollect  the  evidence,  not 
more  than  four  or  five.  The  buildings  were 
generally  in  a  dilapidated  condition.  The 
property  was  not  rentable  as  a  woolen  mill, 
and  was,  in  my  judgment,  of  no  value  an 
such.  It  was  not  worth  140,000,  nor  $20,000. 
Mallalleu,  who  owned  it  for  many  years,  fail- 
ed in  1887,  and  let  his  son-in-law,  Adams, 
have  the  property  for  the  amount  of  the  mort- 
gage, which  was  $17,500  and  was  held  by 
Mallalieu's  niece,  who  was  pressing  him  for 
the  money.  Adams  borrowed  $5,000  on  his 
personal  credit  of  Mr.  Todd  of  Wilmington, 
with  which  he  reduced  the  first  mortgage  to 
$12,500,  and  thereby  induced  the  bolder  to 
wait  on  him.  Afterwards  Todd,  needing  the 
money,  and  being  afraid  of  Adams'  responsi- 
bility, took  a  second  mortgage  to  secure  the 
note,  and  bad  it  renewed  and  discounted  In  a 
Wilmington  bank.  During  Adams'  owner- 
ship, the  property  depreciated  in  condition. 
and  probably  in  value.  It  does  not  appear 
what,  if  anything,  Houpt  paid  Adams  for  it; 
but  he  gave  his  own  note  to  Todd,  in  place 
of  that  of  Adams.  Afterwards,  and  pending 
the  suit,  it  was  sold  at  auction  under  fore- 
closure for  $12,000.  There  was  no  iron  ore  or 
marl  upon  it  The  second  mortgage  was  giv- 
en to  secure  a  note  running  in  the  bank,  which 
had  to  be  renewed  every  three  months,  and 
which  Mr.  Houpt  had  succeeded  in  renewing, 
on  personal  application,  at  each  maturity,  by 
puying  $200,  but  which  the  bank  and  indorser 
declined  further  to  renew  without  the  payment 
of  a  larger  sum,  which  Dr.  Turner  was  later 
on  obliged  to  pay,  and  gave  his  own  note  in 
the  place  of  the  old  one.  Dr.  Turner  lost,  not 
only  the  whole  property  conveyed  to  Houpt, 
but  the  amount  which  he  paid  and  became 
liable  to  pay  on  the  second  mortgage.  The 
doctor's  property  at  Avon  was  fairly  worth 
$12,000  to  $15,000,  over  the  incumbrance  of 
$0,(XJO. 

I  further  conclude  that  the  representations 
were  fraudulently  made;  that  is  to  say,  that 
they  were  made  for  the  purpose  of  misleading 
Dr.  Turner,  so  far  as  it  was  practicable,  un- 
der the  circumstances,  to  mislead  him.  I  can 
conceive  of  no  other  purpose  or  motive  for 
which  they  could  have  been  made,  and  such 
object  and  purpose  rendered  them  fraudulent 
It  is  said  that  the  written  statement  pre- 
imred   by  Warbasse   in   Barrows'   office,  and 


afterwards  annexed  to  the  contract  of    May 
21st,  was  made  hastily,  and  under  pressure  by 
Mr.  Barrows,  and  that  Houpt  ought  not  to  l»e 
held   to   its   contents.     But  Barrows    denies 
that  there  was  any  undue  haste  or  pressure, 
and  I  believe  him.     Besides,  an  examination 
of  the  paper  Itself  shows  that  it  mast  have 
been  made  from  a  written  memorandum    or 
statement,  which  must  have  been  furnished 
by  Houpt  to  Warbasse;    for  there  is  no  proof 
or  Indication  in  the  case  that  Warbasse  ever 
saw  the  property,  or  had  any  personal  knowl- 
edge of  it,  and  he  could  hardly  have  invented 
the  details  set  out  in  the  paper  on  the  spur  of 
the  moment  or  have  given  them  from  bare 
memory.     An  examination  of  the  paper  itself 
satisfies  me  on  that  point,  and  I  have    no 
doubt  it  was  made  from  a  written  description 
given  to  Warbasse  by  Houpt     Besides,  there 
was  ample  time  and   opportunity  to  correct 
any  misstatement  in  it  before  and  at  the  time 
the  contract  was  signed.     Houpt,  I  repeat, 
must  have  known  these  statements,  written 
and  oral,  to  be  false.     He  had  been  in  the 
possession  and  actual  occupancy  of  the  prem- 
ises for  about  a  year,  and  knew  all  about  the 
fruit  trees  and  the  premises  generally.     He 
bought  them  from  Adams,  who  had  occupied 
them  and  bad  operated  the  mill,  for  several 
years,  on  a  lease.    Adams  had  bought  them 
from  his  father-in-law,  Mallalleu,  who  had 
occupied  them  and  operated  the  mill  for  many 
years,  and  after  varying  fortunes  finally  fail- 
ed in  business.     Mallalleu  continued  to  live  in 
the  neighborhood  of  the  mill.    Houpt  had  been 
unable,  so  far  as  appears,  to  operate  the  mill 
to  advantage.     Its  condition  was  such  that  it 
could  not  compete  with  mills  of  large  capac- 
ity and  modern  equipment.     Houpt  was  fa- 
miliar with  the  lands  and  buildings,  and  his 
deed  told  him  that  there  were  not  400  acres  of 
land.     This  part  of  the  case  was  attempted  to 
be  met  by  taking  into  account  the  pondage. 
estimated  at  90  acres.     But,  .at  that  estimate, 
it  is  insufficient  to  make  up  the  acreage  to  the 
amount  stated  in  the   description.     Besides, 
the  language  of  the  written  statement  does 
not  admit  of  that  explanation.    It  is:     "Farm 
of  400  acres,  divided  into  fields  of  40  acres 
each  by  hedge,  wire,  and  post  fences."    Now. 
clearly,  that  language  did  not  apply  to  the 
mill  and  land  covered  by  it  and  the  mill 
buildings  and  the  pondage.     It  clearly  means 
that  there  were  400  acres  In  fields.     So  far  ass 
the  evidence  shows,  the  only  foundation  for 
the  allegation  that  there  was  iron  ore  on  the 
farm  was  that  in  one  portion  of  it,  the  earth 
had  a  reddish  tint  variant  from  the  general 
coloring  of  the  land.     As  to  the  marl,  I  find 
no  foundation  for  the  statement  In  that  in- 
spect,  unless  it  be  found  in  some  ordinary 
black  muck.     The  evidence  of  Mallalieu,  the 
former  owner,  is  decidedly  against  the  exist- 
ence of  either  ore  or  marl. 

In  further  answer  to  this  written  state- 
ment, both  Warbasse  and  Houpt  swear  that 
it  was  not  affixed  to  the  complainant's  copy 
of  the  agreement  at  the  time  of  its  execution. 


Digitized  by  VjOOQlC 


K.J.) 


TUHNER  c,  HOUPT. 


On  the  contrary,  both  Barrows  and  Bliss 
8 wear  that  it  was  there  attached,  and  they 
are  supported  by  the  significant  circumstance 
that  it,  or  some  such  paper,  Is  called  for  by 
the  agreement  itself,  In  this  language,  insert- 
ed after  a  general  description  of  the  Malla- 
lieu  property,  "more  fully  described  In  at- 
tached memorandum."  And  there  was  no 
pretense  that  there  was  another  memoran- 
dum actually  attached,  which  was  subse- 
quently removed,  and  the  one  in  question  sub- 
stituted for  It  The  fact  that  no  copy  of  it 
was  annexed  to  the  defendant's  copy  of  the 
agreement  has  no  significance.  But,  in  my 
judgment,  it  matters  little  whether  the  state- 
ment was  so  attached  or  not  at  the  moment 
of  the  execution  of  the  agreement,  since  It 
wus  actually  made  before  the  contract,  and 
shown  to  Dr.  Turner  by  Mr.  Barrows;  and 
it  was  made,  as  I  have  found,  for  the  pur- 
pose of  Influencing  Dr.  Turner's  mind  In  the 
affair.  And  this  statement  was  not  only 
shown  to  Dr.  Turner  before  he  signed  the 
contract,  but  other  untrue  statements  were 
made  verbally  by  Houpt  to  the  doctor  per- 
sonally. It  seems  too  clear  for  argument 
that,  if  the  exchange  had  been  made  on  the 
strength  of  these  statements,  without  any 
inspection  of  the  premises,  it  would  not  stand 
in  equity,  but  would  be  set  aside. 

This  brings  us  to  the  serious  question  in 
this  cause,  viz.  bow  is  the  case  varied  by  the 
fact  that,  not  only  was  the  contract  made 
subject  to  inspection  and  subsequent  approv- 
al bat  that  such  inspection  did  actually  take 
place,  and,  after  It  was  made,  an  approval 
in  writing  was  signed?  In  considering  this 
question,  it  Is  to  be  observed  that  the  untrue 
representations  in  this  case  cannot  be  classed 
u  mere  commendations,  or  as  the  ordinary 
praise  which  the  seller  bestows  upon  bis 
wares;  nor,  again,  were  they  mere  expres- 
sions of  opinion  or  judgment;  or  of  hope  or 
expectation.  On  the  contrary,  they  were  pre- 
cise statements  of  alleged  facts  within  the 
actual  knowledge  of  the  defendant  Now,  I 
think  that  certain  principles  governing  trans- 
actions of  this  kind  are  clearly  deducible 
from  the  numerous  Judicial  utterances  and 
frcisious  on  the  subject.  No  man  is  Justified, 
either  in  morals  or  in  law,  In  knowingly  mak- 
ing a  false  descriptive  statement  about  the 
•object-matter  of  a  proposed  contract  which 
may  influence  the  mind  of  the  other  party  in 
the  transaction.  No  party  has  any  right  ei- 
ther In  law  or  in  morals,  to  rely  upon  either 
the  ability  or  the  opportunity  of  the  other 
party  to  discover  the  falsehood  of  his  repre- 
sentations, and  thus  avoid  injury  from  It. 
And  in  actual  practice  no  party  does  make 
rocb  false  statements  in  the  expectation  that 
tbey  will  certainly  be  discovered,  and  will 
have  no  influence.  For,  with  such  certain 
discovery  in  prospect  why  make  them?  In 
•bort.  nobody  has  the  right  to  set  a  trap  for 
nit  neighbor,  even  in  a  place  where  it  Is  so 
exposed  to  view  as  to  render  it  highly  im- 
prubable  he  shall  step  into  it;  and  If,  perad- 
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venture,  he  does  step  Into  it,  the  trap  setter 
lias  no  right  to  say  to  him,  "You  ought  not 
to  have  been  so  careless  and  negligent  as  to 
step  into  a  trap  exposed  to  full  view."  The 
willful  wrongdoer  is  not  entitled  to  the  ben- 
efit of  the  defense  of  contributory  negligence. 
Hence,  the  practical  rule  seems  thoroughly 
established  that  where  false  representations 
of  the  character  here  In  question  have  been 
made  previous  to  a  sale,  the  presumption  is 
that  they  did  influence  the  mind  of  the  other 
party,  and  helped  to  produce  the  sale,  and 
the  burden  is  on  the  fraud  doer  to  prove 
clearly  that  they  did  not  Influence  the  sale. 
Says  Mr.  Kerr,  in  his  book  on  Fraud  and 
Mistake  (Am.  Ed.  p.  75):  "If  any  one  of  sev- 
eral statements,  all  in  their  nature  more  or 
less  capable  of  leading  the  party  to  whom 
they  are  addressed  to  adopt  a  particular  line 
of  conduct  be  untrue,  the  whole  transaction 
is  considered  as  having  been  fraudulently  ob- 
tained, for  it  is  impossible  to  say  that  the 
untrue  statement  may  not  have  been  precise- 
ly- that  which  turned  the  scale  in  the  mind 
of  the  party  to  whom  it  was  addressed.  A 
man  who  has  made  a  false  representation  in 
respect  of  a  material  matter  must,  In  order  to 
be  able  to  rely  on  the  defense  that  the  trans- 
action was  not  entered  into  on  the  faith  of 
the  representation,  be  able  to  prove  to  dem- 
onstration that  it  was  not  relied  on.  It  is 
not  enough  for  him  to  say  that  there  were 
other  representations  by  which  the  transac- 
tion may  have  been  induced,  nor  can  be  be 
heard  to  say  what  the  other  party  would 
have  done  had  no  misrepresentation  been 
made."  And  again,  on  page  79:  "A  man 
who,  by  misrepresentation  or  concealment, 
has  misled  another,  cannot  be  heard  to  say 
that  he  might  have  known  the  truth  by  prop- 
er inquiry;  but  must,  in  order  to  be  able  to 
rely  on  the  defense  that  he  knew  the  rep- 
resentation to  be  untrue,  be  able  to  establish 
the  fact  upon  Incontestable  evidence,  and  be- 
yond the  possibility  of  a  doubt."  And  again, 
at  page  81:  "No  man  can  complain  that  an- 
other has  .relied  too  implicitly  on-  the  truth 
of  what  he  himself  stated.  If  a  vendor  has 
stated  In  his  proposals  the  value  of  the  prop- 
erty, be  cannot,  except  under  special  circum- 
stances, complain  that  a  purchaser  has  taken 
the  value  of  the  property  to  be  such  as  he 
represented  it  to  be."  Lord  Cranworth,  in 
Reynell  v.  Sprye,  1  De  Gex,  M.  &  G.  660, 
at  page  710,  says:  "In  such  a  case,  it  is  no 
answer  to  the  charge  of  imputed  fraud  to  say 
that  the  party  alleged  to  be  guilty  of  it  rec- 
ommended the  other  to  take  advice,  or  even 
put  into  his  hands  the  means  of  discovering 
the  truth.  However  negligent  the  party  may 
have  been  to  whom  the  incorrect  statement 
has  been  made,  yet  that  is  a  matter  afford- 
ing no  ground  of  defense  to  the  other.  No 
man  can  complain  when  another  has  too  im- 
plicitly relied  on  the  truth  of  what  he  has 
himself  stated."  Lord  Justice  Knight  Bruce, 
In  Price  v.  Maeauley,  2  De  Gex,  M.  &  G. 
339,  at  page  346,  says:  "Supposing,  however, 
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that  the  defendant  had  actually  known,  at 
the  time  of  the  purchase,  what  were  the  real 
state  and  condition  of  the  subject-matter  of 
the  contract,  it  may  be  that  be  would  not  be 
entitled  to  complain,  But,  in  order  to  enable 
a  vendor  to  avail  himself  of  that  defense  in 
such  a  case,  he  must  show  very  clearly  that 
the  purchaser  knew  that  to  be  untrue  which 
was  represented  to  him  as  true;  for  no  man 
can  bo  heard  to  say  that  he  is  to  be  as- 
sumed not  to  have  spoken  the  truth.  •  •  • 
It  is  said  that  subsequently  he  had  such  no- 
tice as  might  have  led  him  to  ascertain  how 
the  facts  stood.  That,  however,  is  not  suffi- 
cient in  a  case  of  misrepresentation.  He 
must  be  shown  clearly  to  have  had  informa- 
tion of  the  real  state  of  the  facts  communi- 
cated to  his  mind."  Lord  Justice  Turner,  in 
Kiscb  v.  RaUway  Co.,  3  De  Gex,  J.  &  8. 122, 
at  page  134.  says:  "When  persons  undertake 
to  make  statements  as  to  the  contents  of  doc- 
uments, they  cannot,  in  my  opinion,  lie  heard 
to  say  that  the  statements  which  they  have 
made  were  known  to  be  untrue,  unless,  in- 
deed, they  can  show  by  incontestable  evi- 
dence that  this  was  the  case,  and  that  the 
business  in  hand  proceeded  on  that  footing. 
1 1  is  not,  in  my  opinion,  competent  to  them  to 
say  to  the  persons  to  whom  the  statements 
have  been  made.  'You  had  notice  of  the  docu- 
ments, and  might  have  seen  them,  and  ascer- 
tained whether  the  statements  were  true  or 
not."*  Sir  George  Jesse],  in  the  later  case 
of  Redgrave  v.  Hurd  (1881)  20  Ch.  Div.  1,  at 
pages  13,  14,  says:  "If  a  mau  is  induced  to 
enter  Into  a  contract  by  a  false  representa- 
tion It  is  not  a  sufficient  answer  to  him  to 
say,  'If  you  bad  used  due  diligence  you  would 
have  found  out  that  the  statement  was  un- 
true. You  had  the  means  afforded  you  of 
discovering  its  falsity,  and  did  not  choose  to 
avail  yourself  of  them.*  I  take  it  to  be  a  set- 
tled doctrine  of  equity,  not  only  as  regards 
specific  performance  but  also  as  regards  re- 
scission, that  tills  Is  not  an  answer,  unless 
there  Is  such  delay  as  constitutes  a  defense 
under  the  statute  of  limitation.  •  *  * 
Nothing  can  be  plainer,  I  take  it,  on  the  au- 
thorities In  equity  than  that  the  effect  of 
false  representation  Is  not  pot  rid  of  on  the 
ground  that  the  person  to  whom  it  was  made 
has  been  guilty  of  negligence.  •  •  *  It  is 
not  sufficient,  therefore,  to  say  that  the  pur- 
chaser had  the  opportunity  of  investigating 
the  real  state  of  the  case,  but  did  not  avail 
himself  of  that  opportunity."  Further  on  in 
his  Judgment  he  proceeds  to  make  a  critical 
examination  of  the  judgments  of  the  house  of 
lords  in  the  great  case  of  Small  v.  Attwood, 
Younge,  407,  6  Clark  &  F.  232,  and  concludes 
(page  17)  as  follows:  "In  no  way,  as  It  ap- 
pears to  me,  does  the  decision,  or  any  of  the 
grounds  of  decision,  in  Small  v.  Attwood 
support  the  proposition  that  it  is  a  good  de- 
fense to  an  action  for  rescission  of  a  contract 
on  the  ground  of  fraud  that  the  man  who  comes 
to  set  aside  the  contract  Inquired  to  a  certain 
extent,  but  did  it  carelessly  and  inefficiently, 


and  would,  if  he  had  used,  reasonable  dill 

gence.  have  discovered  the  fraud."  Lord  Jus 
tice  Baggallay,  In  the  same  case,  says,  a 
page  22:  "The  mere  fact  that  a  party  ha 
the  opportunity  of  investigating  and  ascer 
tainlng  whether  a  representation  is  true  o 
false  is  not  sufficient  to  deprive  him  of  hi 
right  to  rely  on  a  misrepresentation  as  a  de 
fense  to  an  action  for  specific  perfonnanci 
The  person  who  has  made  the  misrepresent  a 
tlon  cannot  be  heard  to  say  to  the  party  t< 
whom  be  has  made  that  representation,  'Yen 
chose  to  believe  me  when  you  might  havi 
doubted  me,  and  gone  further.'  The  repre 
seutatlon,  once  made,  relieves  the  party  f  ron 
an  investigation,  even  if  the  opportunity  i 
afforded."  And  adds,  page  23:  "It  Is  tru 
that,  In  the  present  case,  there  was  some  in 
veatigatlon;  but  it  was  an  investigation  o 
a  most  cursory  character,  which  could  no 
have  enabled  the  defendant  to  ascertain  tn< 
truth  or  the  falsity  of  the  representation  tha 
had  been  made."  Prof.  Pomeroy,  In  a  not' 
to  section  805,  in  the  second  edition  of  bi 
treatise  on  Equity  Jurisprudence  (page  1201 1 
after  citing  from  the  opinion  in  Redgrave  v 
Hurd,  supra,  says:  "The  question  is,  did  tli< 
party  rely  on  the  representation,  or  on  hi: 
own  knowledge?  To  obviate  the  effect  o 
the  representation,  it  must  be  clearly  am 
conclusively  shown  that  he  relied  on  bis  owi 
knowledge.  This  the  general  doctrine  au< 
the  qualification  both  demand." 

There  may  be,  and  undoubtedly  are,  deol 
sions  and  dicta  which  seem  in  some  de^re* 
to  conflict  with  these  views,  but  an  examina 
tion  of  them  shows,  as  I  think,  that  most  o 
them  vary  from  (he  case  In  hand  in  some  pai 
ticular,— as.  for  example,  that  the  represen 
tation  was  ignorantly  and  innocently  made 
without  intention  to  defraud,  or  Was  in  it 
nature  mere  commendation,  or  the  expres- 
sion of  opinion,  or  hope,  or  expectation, 
think  the  true  rule  to  be  deduced  from   th 
cases  is  that,  where  a  positively  false  am 
fraudulent  descriptive   statement   has    bee 
made  by  the  vendor,  and  an  examination  c 
the  premises  has  been  made  by  the  purchase 
before  the  contract  was  entered  into,  sad 
examination  by  the  purchaser  can  only  avsj 
the  vendor  as  evidence  more  or  less  cogent 
according  to  the  circumstances,  that  the  put 
chaser  did  not,  in  fact,  rely  In  any  materj 
degree  upon  such  false  representation,  but! 
not  conclusive  on  that  point. 

Let  us  now  Inquire— First,  as  to  the  mens 
capacity  of  Dr.  Turner  to  make  an  examlnl 
tlon  and  appreciate  its  results;    and,  seeou* 
as    to    the    opportunity  for    and    thorou{ 
uess  of  the  examination  which  he  did  mat 
I  have  said  that  he  was  spending  the   pi 
vlous  winter  with  his  wife  in  Florida,  ai 
that  be  went  North  about  the  1st  of  Mart 
He  was  attacked  with  the  grippe   in   N< 
York  City,  and  as  soon  as  he  was  physical 
able  he  went  to  the  house  of  his  sister,  M 
Schuyler,  at  Wateruury,  Coon.,  and  stay 
there  for  10  or  12  days,  until  he  was  sul 
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ciently  convalescent  to  return,  by  slow 
sages,  to  Florida.  This  attack  of  the  grippe 
seriously  affected  bis  mind.  Mrs.  Schuyler 
swears  that  "his  mind  was  very  weak,"  and 
he  was  "far  from  being  what  be  bad  previ- 
ously been,"  and  that  his  mind  was  "weak 
and  somewhat  unbalanced,"  that  he  was 
•  hildlsh,  "and  asked  the  same  things  over, 
asking  for  a  story  like  a  child.  Q.  What? 
A.  A  story;  asking  stories  of  my  husband  In 
regard  to  the  war,— the  same  thing  over  and 
nver,  day  after  day,  and  evening  after  even- 
ing, till  my  husband  got  very  tired  of  it.  Q. 
'I lie  same  story  do  you  mean?  A.  The  same 
sinry.  Wanted  to  know  the  same  story  about 
this  certain  battle.  Q.  Can  you  recall  other 
circumstances?  A.  'Why,  there  were  a  num- 
ber of  little  things,  of  course,  that  I  saw  that 
made  me  think  that  be  was  not  quite  right, 
I'ut  I  don't  know  that  I  can  think  of  any  one 
particular  thing  just  now."  This  witness 
proves  that  bis  father  and  grandfather  and 
peat-grandmother  bad  been  insane.  She  also 
swears  that  the  doctor  had  previously  had 
ittaeks  of  melancholy  of  short  duration.  He 
returned  to  Florida  about  April  1st  His 
wife  at  once  noticed  a  decided  change  In  his 
nind.  He  was  suffering  from  mental  de- 
pression and  forgetfulness.  Mrs.  Turner 
swears:  "A.  The  first  thing  that  I  noticed 
ilxmt  him  was  bis  depression.  It  was  Just 
lie  opposite  of  bis  natural  disposition,  and 
■vas  so  marked  that  we  all  noticed  it.  His 
uotber  was  with  me  at  the  time,  and  all  those 
'f  his  friends  there,  and  we  did  everything  to 
ry  and  get  blm  out  of  that  condition.  Q. 
State  such  further  matters  as  you  observed. 
1.  Then  the  forgetfulness  I  noticed.  Q.  Was 
here  any  difference  in  that  particular  from 
ils  previous  condition?  A.  Yes,  sir;  I  never 
M  noticed  It  In  him  before.  Then  in  his 
f>t  being  able  to  talk  clearly.  He  could  not  ex- 
cess himself  clearly.  He  would  hesitate, 
top,  and  say  'Well,  I  have  forgotten  what  I 
res  going  to  say.'  Then,  too,  the  fact  that 
as  been  referred  to  before,— his  wanting  to 
Jay  cards  continuously;  sometimes  nearly 
n  day.  Morning,  noon,  or  night  he  would 
«me  in  and  want  to  play  cards.  I  objected 
irst,  but  I  found  that  the  objection  only  ir- 
itated  him.  So  I  yielded,  and  we  played 
fbfnever  he  wished  to.  Q.  How  long  did 
en  keep  up  this  card  playing?  A.  All  the  time 
re  were  down  South;  almost  continuously. 
I  Did  you  notice  anything  as  to  his  record 
tthe  games?  A.  He  kept  the  record  of  every 
ume  that  was  played.  Q.  For  how  long?  A. 
Miring  the  time  that  we  play«d.  Q.  (by  the 
bun).  What  were  you  playing?  A.  We 
rere  playing  euchre.  Q.  (by  Mr.  McDer- 
>"tt).  Can  you  tell  us  the  extent  that  that 
>rd  playing  was  kept  up?  A.  The  last 
muring  I  remember  was  up  in  the  fourteen 
undreds.  Q.  And  bad  the  doctor  been  art- 
icled to  this  game  before  this  attack  of  the 
rlppe?  A.  No,  sir."  His  sister,  Mrs.  Schuy- 
t.  <nys  that,  during  all  this  period,  he  wrote 
n  daily,  and  sometimes  several  times  in  one 


day,  letters  and  postals  giving  the  records, 
and  nothing  more,  of  these  games  of  which 
his  wife  swears. 

Dr.  and  Mrs.  Turner  returned  North  the  last 
of  April.  Of  his  condition  after  bis  return 
North,  Mrs.  Turner  testifies  thus:  "Q.  What 
did  you  observe  In  May,  June,  and  July?  A. 
I  noticed  a  gradual  failing,  and  a  growing 
tendency,  whenever  he  was  crossed  In  anything, 
to  an  excitability  that  he  never  had  before. 
Q.  What  else  did  you  notice?  A.  I  don't 
know  that  there  was  anything  else.  Q.  How 
was  his  judgment  on  any  little  matters  that 
arose,— the  ordinary  routine  matters  of  life? 
A.  I  don't  think  that  It  was  as  good  as  for- 
merly; but  the  moment  that  I  approached  him 
on  tliat  he  became  so  excited  that  I  was  oblig- 
ed to  stop.  *  *  *  Q.  So  far  as  you  could 
observe  was  there  any  Improvement  during  the 
summer  in  his  condition  mentally— in  his  men- 
tal condition— during  the  summer?  A.  No,  sir; 
nor  physical  either.  Q.  (by  the  Court).  What 
change  was  there,  If  anything?  A.  It  was  that 
he  gradually  grew  worse."  Dr.  Gullck,  a 
practicing  physician  of  New  York  City,  who 
had  paid  some  little  extra  attention  to  mental 
diseases,  had  been  Dr.  Turner's  family  physi- 
cian for  two  years  in  New  York  City.  He 
saw  him  on  bis  return  from  Florida  about  May 
1,  1891,  about  six  weeks  after  his  attack  of 
the  grippe  in  March,  and  saw  bim  again  at 
Avon  about  June  1st,  and  again  at  various 
times  during  the  summer.  He  was  asked  this 
question:  "What  was  his  condition  when  he 
first  came  back  from  the  South  the  last  of 
April  or  the  first  of  Slay?  A.  I  noticed  a  very 
decided  change,  and  I  asked  him  what  bad 
been  the  matter,  and  he  said,  'the  grippe.'  He 
was  troubled  with  congestion  of  the  brain. 
There  are  two  kinds,  active  and  passive.  His 
mind  didn't  seem  clear  to  me;  and  after  see- 
ing him  at  Avon,— I  hadn't  seen  blm  then  for 
perhaps  a  month,— and  I  noticed  a  decided 
change  at  that  time,  so  much  so  that  I  men- 
tioned it  to  my  mother.  Q.  During  the  time 
you  saw  him  the  last  of  April  or  the  first  of 
May,  and  when  you  saw  him  at  Avon,  you  saw 
a  decided  change?  A.  Yes,  sir.  I  saw  him  at 
Avon  in  July,  I  think  It  was;  and  the  date  I 
can't  tell.  Q.  Did  you  notice  anything  which 
Indicated  the  progress  of  the  disease  between 
these  two  different  times  that  you  have  men- 
tioned,—In  the  spring  and  in  the  summer  of 
1891?  A.  I  did,  sir.  The  last  time  was  the 
time  just  before  I  left  the  shore  to  come  home. 
He  came  to  my  bouse.  Q.  (by  the  Court). 
What  time  was  that?  A.  That  was  the  last  of 
August  And  I  then  had  a  long  talk  with  him 
concerning  his  condition  and  concerning  his 
business,  and  went  so  far  as  to  say  to  him  that 
I  thought  be  was  making  a  mistake  to  branch 
out  Into  business.  Q.  What  did  you  find  the 
condition  of  his  mind  to  be?  A.  Greatly  ex- 
!  cited.  His  business  transactions  led  me  to  be- 
!  Here  that  he  was  doing  more  than  he  ought  to, 
j  and  I  said  to  blm,  'A  man  at  your  time  of  life 
j  ought  to  draw  his  lines  together  rather  than 
I  put  them  out'     At  that  time  I  observed  that 
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fa*  •"-ro;4d*f4  a  gnat  dad  of  his  bold,  and  I  ' 
\>mA  i_a.  that  to-  awgiiT  to  Kr*4iff-i-ntly. — that 
tof-'  '-_>2  if/t  kej  **  at  all-  Be  tod  sm«  *-4 
w«^.  Bin  :iax  wosV!  not  explain  hi*  condi- 
■».«.  l-»*-js*  be  Ltd  always  sn»A-d-  I  told 
l-Jl  •_*-  ]  :i>3ii:l  :>-  ri/Bld  Su!  st^->ke.      He 

■  *-•■  «Wj  «=ff*-rii«  »-.'L  sravel  in  ill*  bladder. 
*^->  i«t>  very  jLa-erially  aszravati-d  at  tLat 
tuy-   *i>J  for  wlVb  I  had  prescrlb-d  numer-  I 
«*♦  '-^>*.*Dd  that  was  materially  arrravated  | 
afLLi'-.iat;  and  in  at>>in  £  month  or  six  wer4Ls  | 
I  wars  t*i*gMrned  to  come  to  Philadelphia  to  j 
«ee  ■ — i,  wb*a  he  had  that  stroke  of  paralysis. 
*/.  Hare  joo  any  tbercy.  from  your  kr>  >wiedge 
+C  'I*:  raw*,  what  earned  the  paralysis?    A.  I 
aV.tit  <By  from  the  grippe.     Vary  dearly  laid 
dov»  by  Profesnor  — .     Q.  I  don't  eare  for 
y«r  xxrixxirjoL    A.  I  will  give  you  my  own 
■warry      Q.  Was  it  your  opinion  that  the  at-  ; 
feet  of  the  grippe  wu  working  on  him.  so  to  I 
H*-ak?     A.  Tea.  air;    had  assumed  a  chronic 
f<jnn.     He  never  was  free  from  it.    Q.  How 
far.  is  yoor  Judgment,  if  at  all.  was  his  mental 
lalaace  disturbed,  his  judgment,  and  his  capac- 
ry  u.  do  business,  between  the  time  be  bad  the 
cippr  and  the  time  be  bad  paralysis?    A.  It 
seemed  to  be  impaired  more  each  time  I  saw 
bim.     Just  how  much  it  is  difficult  to  measure. 
Q.  iby  Mr.  McDermott).    Dr.  Turner  died  from  , 
this  stroke  of  paralysis,  did  be  not?    A.  Tea. 
sir;    from  hemorrhage  of  the  brain."    Louis 
L.  Darts,  who  kept  the  hotel  at  Avon  where 
Dr.  Turner  spent  the  summer  of   IsOl,  and  j 
who  bad  known  him  previously,  swore  as  fol-  . 
k.wa:    ~Q-  Did  you  notice  any  change  in  the 
condition  of  the  doctor  bodily  and  mentally  : 
from  hi*  condition  when  he  went  there?     A.  ' 
I  noticed  considerable  change  from  the  season  , 
of  lA&ft.     Q.  What  was  the  character  of  the  i 
change?     A.  I  noticed  he  was  very  derelict  in  \ 
his  mind,   in  ids  memory,  and  be   wandered 
around  helplessly,  and  didn't  seem  to  be  his  I 
natural  self.     He  was  always  of  a  jocular  dis-  I 
position  before,  and  at  that  time  be  didn't  seem 
to  be  his  natural  self,  as  I  bad  formerly  known  I 
bini.    Q.  Did  you  notice  anything  else  that  you  I 
can  recollect?    Give  any  instances.    A.  I  can't  i 
recall  any  particular  date.     I  can  recall  some 
instances  where  be  would  relate  a  joke,  and  a 
few  hours  later  relate  the  same  joke  after- 
wards; and  he  had  a  mania  for  going  into  law 
business  or  something  of  that  kind,  that  there 
was  no  necessity  for  going  into.     Q.  Mania? 
You  mean  stirring  up  law  suits?    A.  Not  stir- 
ring them,  bat  trading,  and  doing  that  also. 
He  always  wanted   to  be   trading   property. 
•    •    •    Q.    (by    the   Court).     What   did   you 
mean  by  saying  that  he  was  trying  to  get  op 
a  trade?    A.  Well,  he  was  always  looking  out 
for  a  bargain  in  property,  and  anxious  to  make 
a  trade  if  be  found  out  or  thought  that  be 
could   make  anything   by   it,   like  everybody 
else  in  business;    but  he  appeared  to  have  a 
mania  in  that  way." 

Tliese  witnesses  were  examined  in  my  pres- 
ence, and  their  manner  on  the  stand  was  such 
as  to  give  me  confidence  in  the  reliability  of 
tbeir  evidence.    Opposed  to  this  is  the  evidence 


of  several  ■It  —  a—  a  who  saw  and  convert 
wrth  Dr.  Turner  ttauina  the  period  in  qu<~- 
rkm.  and  who  chats  led  nothing  unusual  about 
him.  On  the  contrary,  they  thought  he  wa> 
■nasaalry  bright  and  smart  in  a  trade.  The 
evidence  shows  that  he  was  continually  seekim 
an  opportunity  to  deal  ta  real  estate,  and  tba: 
he  spoke  m  a  boasting  strata  of  las  ability  in 
that  direction.  The  effect  of  tins  evidence  cm 
my  mind  is  that  I  am  cunilnued  mat  Dr.  Tur- 
ns; daring  the  whole  period  m  question,  was 
suffering  from  distant  of  toe  brain,  in  the  form 
of  congestion  of  that  organ,  and  that  it  affe.:- 
ed  his  mind  and  reduced  his  mental  capacity. 
and  especially  has  judgment;  that  tt  was  p:<- 
rressre  in  its  character,  so  mat  the  meet:!' 
disability  increased  in  degree  continually  until 
it  culminated  in  paralysis  in  September.  On- 
of  the  manifestations  of  this  disorder  was  a 
dispostkn  to  make  deals  in  reel  estate.  1 
think  Mr.  Davis*  description  Is  quite  accurate 
when  he  says  that  he  had  a  "mania"  in  that 
direction. 

This  brines  me  to  the  question  of  the  degree 
of  this  mental  disability.  Now.  it  is  a  men1 
truism  to  my  that  a  man  may  have  sufflc&n* 
mental  capacity  to  attend  to  the  ordinary  af- 
fairs of  life,  such  as  collecting  his  Interest  au  1 
rents,  and  paving  his  house  bills,  making  or- 
dinary purchases  for  his  current  wants  an! 
those  of  his  family,  or  renting  a  bouse  to  lrvj 
in.  or  engaging  lodgings,  or  traveling  from 
place  to  place,  and  transacting  a  multitude  of 
ordinary  routine  business  transactions,  wbnj 
require  a  small  degree  of  mental  capacity,  who 
would  be  entirely  unfit  to  take  care  of  him- 
self in  a  transaction  requiring  discernment  an  1 
Judgment.  By  "judgment"  I  mean  the  capac- 
ity to  examine  two  subjects,  and  to  underst.ii)  i 
and  appreciate  tbeir  several  characteristics,  and 
to  compare  them.  A  farmer  may,  by  nature  ut 
thmugli  mental  disease,  be  so  far  demented  a* 
to  be  quite  unable  to  act  with  intelligence  and 
judgment  in  the  matter  of  an  exchange  of  his 
farm,  who  is  able  to  carry  it  on  to  a  fair  advan- 
tage, raise  good  crops,  and  make  a  fair  sale  of 
them  in  the  markets.  It  is  not  an  uncommon 
thing  to  see  a  man  who  is.  notoriously,  some- 
what disturbed  in  bis  mind, — partially  insau*-, 
who  goes  about  attending  to  the  ordinary  rou- 
tine of  his  everyday  life  and  affairs,  and  wb  ■ 
is  equally  and  notoriously  unfit  to  enter  ujv>u 
and  carry  through  any  extraordinary  affair  re- 
quiring- reflection,  discrimination,  and  j* le- 
nient, r  have  two  such  in  my  mind  at  this 
moment. 

In  this  connection,  it  is  proper  to  remarS 
that  the  standard  of  testamentary  capacity — 
which,  I  venture  to  suggest  is,  in  this  state. 
sufficiently  low— is  not  the  standard  of  bad- 
ness capacity,  and  that  wills  have  been  an  I 
will  hereafter  be  sustained,  made  by  person 
whose  minds  are  so  enfeebled  that  the  courts 
would  unhesitatingly  set  aside  business  con- 
tracts entered  into  by  them  to  tbeir  loss.  It: 
fact,  it  is  familiar  law  that  a  higher  degree 
of  intellect  is  necessary  to  sustain  a  contra  it 
than  a  will    Sloan  v.  Maxwell,  3  N".  J.  &i 
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5tS,  and  the  quotations  there  made  from  pre- 
vious opinions  found  on  pages  568  to  570. 
The  learned  Judges  there  quote  with  approval 
tbe  language  of  Judge  Washington  hi  Harri- 
son t.  Rowan,  3  Wash.  C.  C.  580,  at  page 
>*.  Fed.  Cam,  No.  6,141,  where  be  says:  "His 
opacity  may  be  perfect  to  dispose  of  his 
Iiroperty  by  will,  and  yet  very  inadequate  to 
:!u-  management  of  other  business,  as,  for  in- 
stance, to  make  contracts  for  the  purchase  or 
Mle  of  property."  And  again,  from  the  opin- 
ion of  the  same  learned  Judge,  in  Stevens  v. 
Vandeve,  4  Wash.  C.  C.  262,  at  page  266, 
Fed.  Cas.  No.  13,412,  where  he  says:  "But  his 
:-«nory  may  be  very  imperfect.  It  may  be 
freatly  impaired  by  age  or  disease.  He  may 
not  be  able  at  all  times  to  recollect  the  names, 
the  persons,  or  the  families  of  those  with 
whom  he  had  been  intimately  acquainted,— 
may  at  times  ask  idle  questions,  and  repeat 
•hose  which  had  before  been  asked  and  an- 
swered.—and  yet  bis  understanding  may  be 
sufficiently  sound  for  many  of  the  ordinary 
transactions  of  life.  He  may  not  have  suffi- 
cient strength  of  memory  and  vigor  of  intel- 
Wct  to  make  and  to  digest  all  the  parts  of  a 
lontract.  and  yet  be  competent  to  direct  the 
distribution  of  his  property  by  will."  The 
same  distinction  was  made  in  Converse  v. 
Converse.  21  Vt.  168;  Ewell,  Lead.  Cas.  p. 
SSI.  Upon  this  part  of  the  case  I  desire  to  re- 
fer to,  without  repeating,  what  I  had  occa- 
sion to  say  in  Kastell  v.  Hillman,  30  Atl.  535, 
at  page  540,  53  N.  J.  Eq.,  at  page  49,  a  case 
in  some  respects  like  the  present.  I  there 
adopted  Chief  Justice  Kirkpatrlck's  test  of 
testamentary  capacity  as  being  the  ability 
•'tarty  to  discern  and  discreetly  to  Judge." 
Km  the  question  here  is,  not  whether  Dr. 
Turner  had  mental  capacity  sufficient  "clear- 
ly to  discern  and  discreetly  to  Judge"  of  his 
affairs  so  as  to  make  a  valid  will,  but  wheth- 
er he  had  such  capacity  as  would  enable  him 
to  properly  examine  the  property  in  question 
and  folly  discover  the  falsity  of  the  state- 
ments made  by  Mr.  Houpt  both  as  to  its 
•nulity  and  as  to  its  value.  Let  us  answer 
lu»  question  with  a  consideration  of  what  he 
w  tnally  did  in  the  way  of  investigation.  He 
visited  the  mill  and  farm  May  25.  1891,  in 
company  with  Mr.  Houpt  and  Mr.  Barrows, 
ind  spent  from  one  hour  to  one  hour  and  a 
Ulf  upon  the  premises.  Dr.  Turner  went  in- 
to the  mill,  and  talked  with  the  loom  boss 
who  had  been  in  charge  when  it  was  in  opera- 
tion. He  crossed  the  farm  In  company  with 
Mr.  Houpt,  who  showed  him  what  he  claimed 
to  be  the  iron-ore  bed  and  also  the  marl.  He 
looked  at  the  dwellings  and  buildings.  Mr. 
Barrows  took  no  part  in  the  examination,  if 
:t  may  be  properly  so  termed,  and  made  no 
"tiKcestions, — was  a  mere  passive  observer. 
No  expert  was  employed  to  examine  the  mill 
and  machinery,  or  the  so-called  ore  bed  or 
mart  pit.  The  peach  trees  were  not  counted 
or  examined.  No  means  were  taken  to  ascer- 
tain the  acreage.  In  short,  the  examination, 
like  that  in  Redgrave  v.  Hurd,  supra,  was  of 


the  most  hasty  and  cursory  character.  Now, 
Dr.  Turner  had  had  no  experience  In  either 
woolen  manufacture,  iron  ore,  marl,  peach 
growing,  or  farming  generally,  and  if  he  had 
enjoyed  his  faculties  in  their  perfection  would 
have  been  quite  incapable  of  estimating  the 
qualities  and  value  of  this  property;  and  it 
does  seem  to  me  that  he  would  have  been 
conscious  of  his  Incapacity  hi  that  respect, 
and  would  not  have  entered  into  this  con- 
tract without  seeking  the  aid  of  competent 
experts  In  the  affair.  In  short,  the  very  fact 
that  he  did  not  seek  such  aid  is  a  strong 
indication  to  my  mind  of  the  low  degree  of 
his  mental  capacity,  and  indicates  strongly 
that  he  was  carried  away  by  a  mania  for 
trading,  the  result  of  a  diseased  brain  and  a 
morbid  Judgment.  The  result  of  the  evidence 
is  that  Dr.  Turner  did  not  make  such  an  ex- 
amination of  the  property  as  to  overcome 
the  burden  cast  upon  Houpt  to  show  and 
prove  clearly  that  he  relied  altogether  on  his 
own  knowledge  of  the  property,  and  not  on 
the  statements  and  representations  of  Houpt. 
This  is  especially  true  as  to  value.  Houpt's 
representation  was  that  it  was  worth  $40,000. 
Now  Dr.  Turner  estimated  his  property— the 
"Norwood"— at  $30,000,  subject  to  $9,000  In- 
cumbrance. It  was  well  worth  from  $20,000 
to  $25,000,  or  $12,000  or  $15,000  over  the 
mortgage.  The  Maryland  property  was  mort- 
gaged for  nearly  $17,000,  $8,000  more  than 
the  Norwood.  To  make  it  worth  as  much  for 
purchase  or  exchange  it  should  have  reached 
the  full  value  of  $30,000.  At  the  represented 
value  of  $40,000  it  would  have  had  an  equity 
of  $23,000  as  against  on  equity  of  $21,000  in 
the  Jersey  property  at  an  estimated  value 
of  $30,000.  Now,  it  is  plain  that  Dr.  Turner 
must  have  relied  more  or  less  upon  this  rep- 
resentation of  value,  and  was  misled  by  it, 
as  well  as  the  other  false  representations. 
His  capacity  for  discernment  and  Judgment 
was  destroyed.  It  is  said  that  he  was  as- 
sisted by  Mr.  Barrows.  But  it  does  not  ap- 
pear that  that  gentleman  rendered  the  least 
assistance,  or  had  the  disposition  or  capacity 
to  do  so.  He  certainly  had  no  interest  to  say 
or  do  anything  to  discourage  the  exchange. 
His  commissions  depended  upon  its  going 
through,  and  he  actually  received  $750  as 
compensation  for  standing  quietly  by  and  see- 
ing bis  client  traded  out  of  $12,000  or  $15,- 
000.  I  am  not  surprised  that  the  counsel  of 
complainant,  acting  upon  the  Instructions  and 
information  of  the  helpless  wife,  charged  iu 
his  bill  that  Mr.  Barrows  had  conspired  with 
Houpt  to  defraud  the  husband.  If,  then,  Dr. 
Turner  had  promptly,  after  the  exchange, 
asked  the  aid  of  this  court  to  be  relieved 
from  it,  I  think  it  clear  enough  he  would  have 
been  entitled  to  it. 

Let  us  now  inquire  as  to  the  effect  upon 
his  rights  of  the  delay  which  occurred,  and 
of  his  acts  of  ratification.  The  general  rule 
that  persons  having  equitable  rights  shall 
come  promptly  to  the  court  for  their  enforce- 
ment applies  with  especial  aptness  and  force 
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to  cases  of  this  character.  A  party  holding 
a  title  which  he  has  the  right  to  rescind,  or 
a  contract  for  a  title  from  which  he  has  the 
right  to  recede,  cannot  be  permitted  to  spec- 
ulate upon  the  situation  with  a  full  knowl- 
edge of  his  rights,  and  wait  until  he  can  as- 
certain whether  it  Is  to  his  advantage  to 
affirm  or  disaffirm;  and  even  if  his  delay  be 
not  the  result  of  a  desire  to  speculate  but  be 
the  result  of  mere  indecision,  he  will  not  be 
permitted  to  rescind  or  recede  If  the  circum- 
stances are  so  changed  that  the  other  parry 
cannot  be  restored  to  his  former  position. 
The  party  clothed  with  the  right  of  rescis- 
sion may  also,  during  the  delay,  do  acts 
which  are  distinct  affirmations  of  the  trans- 
action; and  the  other  party  may  have  so  far 
acted  upon  the  acquiescence  and  affirmative 
conduct  as  to  raise  an  estoppel  against  the 
other  party,  and  render  it  inequitable  to  per- 
mit him  to  recede.  In  these,  as  in  all  other 
cases  of  conflicting  equities,  it  is  the  duty 
of  the  court  to  carefully  consider  and  weigh 
the  conflicting  rights,  and  so  to  decide  be- 
tween them  as  to  do  the  greatest  justice. 
Affirmation  and  acquiescence,  in  order  to 
work  a  bar  to  relief,  must,  in  the  absence  of 
the  element  of  estoppel,  be  accompanied 
with  an  intelligent  appreciation  by  the  party 
of  his  rights.  In  a  case  where  he  has  been 
led  into  a  contract  by  false  and  fraudulent 
representations  as  to  both  the  character  and 
value  of  the  subject  of  the  contract,  he  must 
be  fully  aware  of  the  falsity  of  the  repre- 
sentations, and  also  of  his  right  to  rescind, 
and  his  conduct  must  show  that  he  deter- 
mined to  abide  by  the  contract.  Here,  again, 
the  fraud  doer  is  at  a  disadvantage.  He  has 
no  right  to  rely  upon  the  intelligent  action 
of  the  victim  of  his  fraud  to  discover  It  and 
repudiate  the  contract  The  same  consid- 
erations which  apply  to  the  entering  into  the 
contract  apply  to  acquiescence  In  it  and  af- 
firmation of  it.  This  principle  was  an- 
nounced and  applied  in  Rawlins  v.  Wick- 
ham,  decided  first  by  Vice  Chancellor  Sir 
John  Stuart,  as  reported  in  a  note  to  the  case 
on  appeal  in  28  Law  J.  Eq.  (1859)  188.  and 
was  affirmed  by  the  lords  justices  of  appeal 
(3  De  Gex  &  J.  304).  There  the  delay  was 
four  years,  and  was  strongly  urged  as  a  de 
fense,  but  was  disallowed  by  all  the  judges. 
Now,  the  evidence  of  Mr.  Barrows  shows 
that  Dr.  Turner  did  ascertain  the  falsity  of 
Houpt's  representation  as  to  the  quantity  of 
land  and  the  number  of  peach  trees,  and 
some  other  matters  not  mentioned.  Houpt 
had  also  represented  to  the  doctor  that  the 
note  to  secure  which  the  second  mortgage 
had  been  given,  could  be  renewed  everj 
three  months  by  paying  $200  upon  principal, 
besides  the  discount.  This  note  was  held 
by  a  Wilmington  bank  and  was  indorsed  by 
Todd,  the  second  mortgagee,  and  was  re- 
newed by  Houpt  between  the  21st  and  the 
30th  of  May,  so  that  it  matured  in  the  latter 
part  of  August.  At  Its  maturity  Dr.  Turner 
was  obliged  to  give  his  own  note  In  its  place, 


and  to  pay  $500,  instead  of  $200,  in  order  to 
procure  its  renewal.  Of  this  be  complained 
to  Mr.  Barrows.  It  does  not  appear  that 
he  discovered  the  falsity  of  the  statement 
about  the  iron  ore  or  marl,  or  that  the  ma- 
chinery in  the  mill  was  not  the  best;  nor 
does  it  appear  that  be  ever  knew  that  the 
property  was  not  worth  the  incumbrances 
On  the  contrary,  it  appears  that,  at  bis  in 
terview  with  Mr.  Todd,  the  holder  of  the 
second  mortgage,  he  spoke  of  the  property 
as  valuable  and  solicited  Mr.  Todd  to  join 
him  la  a  scheme  to  market  It  Now,  the  im- 
portant matter  with  Dr.  Turner  was,  not 
so  much  whether  the  property  was  in  all  re- 
spects just  what  Houpt  represented  it  to  be. 
but  whether  it  was  worth  what  he  told  turn 
it  was  worth,  or  so  near  the  amount  as  to 
save  him  from  loss.  On  this  score,  there  is 
no  evidence  that  he  ever  appreciated  tb* 
real  truth.  And  I  do  not  believe  that  he  was 
capable  of  bo  doing  at  the  time  he  discovered 
the  facts.  No  doubt,  Mrs.  Turner  did.  when 
she  came  to  look  into  the  affair;  and  she 
acted  as  promptly  and  intelligently  as  a  hel[> 
less  woman  could  well  do  under  the  circum 
stances.  Now,  it  is  to  be  observed  tbat  Dr 
Turner  did  nothing  to  injure  or  to  alter  the 
property.  He  simply  let  out  the  farm  ou 
shares  in  the  usual  way.  He  made  no  other 
use  of  it.  He  kept  the  old  loom  boss  on  the 
premises  to  take  care  of  the  premises  gen- 
erally, and  machinery  in  particular,  by  oiling 
it  and  setting  It  in  motion  from  time  to  time. 
Here,  again,  the  condition  of  his  mind  is  an 
important  factor.  Dr.  Gullck  swears,  as  we 
have  seen,  that  he  was  failing,  both  mental 
ly  and  physically,  and  one  of  defendant'.* 
witnesses  swears  that,  on  the  occasion  of  a 
visit  he  made  to  the  premises  as  late  as  Au- 
gust—after two  other  previous  visits,— he. 
on  his  arrival  at  the  village  of  Milllngton,  in- 
quired the  way  to  the  farm,  indicating  that 
he  could  not  remember  the  way  after  trav 
ellng  It  two  or  three  times.  I  infer  from  Mr. 
Barrows'  evidence  that  the  doctor's  com 
plaints  as  to  the  falsity  of  Houpt's  represen 
tations  were  made  after  his  Interview  with 
Mr.  Todd,  which  was  on  the  10th  of  Sep- 
tember and  only  12  days  before  the  first 
paralytic  seizure.  I  am  satisfied  tbat  Dr. 
Turner's  mental  faculties  were  so  far  di-s 
turbed,  and  his  powers  and  judgment 
warped,  that  he  was  unable  to  comprehend 
the  actual  value  of  the  property  which  lie 
had  got,  or  to  know  and  appreciate  the  ex 
tent  to  which  he  had  been  defrauded;  and 
I  see  no  reason  to  suppose  that  be  ever 
knew,  previous  to  the  Intervention  of  his 
wife,  that  he  ever  had  any  right  of  action 
against  Mr.  Houpt.  Upon  the  whole  case 
I  am  unable  to  find  that  Dr.  Turner  delib 
erately  and  intelligently  affirmed  this  con 
tract  after  he  had  become  aware  of  the  true 
condition  and  value  of  the  property  and  his 
rights  in  the  premises. 

Shortly  after  the  amended  bill  was   filed, 
and  apparently  as  soon  as  the  doctor  bad 
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.trfRciently  recovered  from  his  second  par- 
etic seizure,  which  occurred  in  February, 
'u  see  a  stranger,  a  deed  of  conveyance  from 
:0m  and  his  wife  to  Houpt  for  the  Maryland 
(.remises  was  executed  and  duly  acknowl- 
••iged  by  them,  and  tendered  to  and  left  with 
Honpt  This  was  March  26th.  Houpt  sub- 
<fqoently  returned  it  to  the  Philadelphia 
«nnsel  of  complainant.  It  thus  appears 
[hit  it  was  in  the  power  of  Houpt  to  have 
recovered  the  property  in  substantially  the 
-sine  plight  It  was  in  at  the  time  of  the  ex- 
bange.  I  am  satisfied  that  complainant  is 
entitled  to  relief  as  against  Honpt  and  wife, 
;tat  shall  so  advise. 
This  brings  us  to  another  branch  of  the 
■use.  After  the  case  had  been  closed  and 
submitted,  as  against  Houpt  and  wife,  but 
i*fore  decision,  complainant  obtained  leave 
to  amend  by  making  Mr.  Brinton  a  party, 
■ad  the  bill  was  amended  accordingly.  He 
ais  brought  in,  answered,  and  was  heard 
•J  witnesses  and  by  counsel  in  argument. 
No  objection  was  made  on  his  part  to  the 
i>n<-edare  against  him  by  amendment  of  the 
MIL  instead  of  by  supplement;  nor  was 
.ny  paint  made  as  to  the  time  of  the  service 
upon  Honpt  and  wife  of  the  notice  of  the  or- 
■'.«  of  publication  made  against  them  as  ab- 
•*nt  defendants  upon  the  return  of  the  sub- 
[■mu  not  served.  The  files  of  the  court  show 
that  the  subpvna  to  Houpt  and  wife  was  is- 
sued on  the  day  the  bill  was  filed,— Decem- 
ber 31.  1801,— returnable  January  12,  1892; 
'liat  the  order  of  publication  was  taken  on 
'S*  15th  of  January,  1892,  returnable  March 
"Tib.  and  that  it  provided  for  service  per- 
sonally upon  Honpt  and  wife  of  a  notice  of 
■t*  order  within  20  days,  and  that  such  a  no- 
t*e  was  served  upon  both  Houpt  and  wife 
a  toe  28th  of  January.  Nor  was  any  point 
i.ate  as  to  the  contents  of  the  lis  pendens 
''at  was  filed  in  the  Monmouth  county 
'ieit'a  office  immediately  after  the  filing  of 
:he  bill.  It  was  conceded  that  it  contained 
■at  statutory  requisite  of  the  names  of  the 
"artiea,  a  description  of  the  premises,  and 
<  statement  of  the  object  of  the  bill.  By  the 
■•'rfctest  role  respecting  contractive  notice  of 
i  pending  suit,  this  suit  was  commenced  on 
lie  28th  of  January,  1891,  the  date  of  the 
v*rrk*  of  the  notice  of  the  order  of  publl- 
atton.  The  deed  from  Houpt  to  Brinton 
*u  dated  and  delivered  February  18,  1892. 
There  was  a  preliminary  agreement  between 
Honpt  and  Brinton,  but  no  payment  was 
wade  under  itorany  consideration  parted  with 
"Mil  February  15.  1892.  But  I  understand 
'tat  the  strict  rule,  that  the  effect  of  the 
"nit  as  against  purchasers  commences  with 
tb»  service  of  a  subpoena,  applies  only  to 
•a«es  where  the  purchaser  has  no  actual  no- 
tice of  the  suit.  Here  Mr.  Brinton  did  have 
J'-tnal  notice,  as  be  states  by  his  answer  and 
in  iiia  evidence,  by  an  examination  of  the 
record  of  the  Us  pendens  in  Monmouth  coun- 
ty, and  of  a  copy  of  the  bill.  He  puts  his 
'»,  not  on  the  ground  that  he  did  not  have 


■  full  notice  of  the  suit  and  its  object,  nor 
i  that  those  objects  have  been  In  any  wise 
.  changed  by  subsequent  amendments,  nor  that 
;  the  suit  was  not  commenced  at  the  time  he 
'.  took  title,  but  on  the  single  and  sole  ground 
,  that  he  made  diligent  inquiry  as  to  the  truth 
of  the  facts  as  displayed  by  the  bill  on  Febru- 
ary IS,  1892,  which  facts  were  relied  upon  as 
.  constituting  the  fraud  which  was  the  basis 
,  of  complainant's  right,  and  satisfied  himself 
I  that  those  facts  did  not  constitute  any  fraud, 
,  and  hence,  that  the  complainant  must  fail  In 
,  his  suit,— that  he  had  no  notice  of  the  mat- 
|  ters  afterwards  inserted  in  the  bill  by  ainend- 
i  meut,  and  Is  not  chargeable  in  equity  with 
notice  thereof.  In  short,  his  position  Is  that 
.  the  bill  is  a  lis  pendens  as  against  him  as  to 
I  those  new  matters  only  from  the  date  of  the 
;  ameudmeut,  and  that  he  Is  a  bona  fide  pur- 
chaser without  notice  of  them. 

As  there  Is  some  appearance  of  authority 
for  this  position,  It  becomes  necessary  to  ex- 
j  amine  It  on  principle,  although  the  amount 
I  In  controversy,  as  we  shall  see,  Is  very  small. 
'  I  stop  here  to  Kay  tliat  I  do  not  see  that  bis 
position  as  above   stated   is   helped   by   the 
;  Inquiry  which  he  made  of  the  present  com- 
!  plalnant  while  her  husband  was  disabled  by 
'  paralysis.    She  was  not  the  duly-authorized 
'  agent  of  her  husband,  but  acted  in  what  she 
[  did  as  a  volunteer,  from  necessity.     She  told 
!  Mr.  Brinton  all  that  she  then  knew.     Her  si- 
lence as  to  what  she  afterwards  learned  was 
'  innocent,  and  cannot  bind  her  husband,  be- 
cause he  was  mentally  incapable  of  making 
any   statement    or    representation,    and   Mr. 
Brinton  was  so  informed.     It  is  difficult  to 
see  how  any  estoppel  can  arise  in  favor  of 
Mr.  Brinton  as  against  Dr.  Turner.    So  far 
as  the  evidence  shows,  Messrs.  Barrows  & 
Bliss  were  mere  brokers,  and  not  confiden- 
tial agents,  of  Dr.  Turner,  and  whatever  of 
agency  there  may  have  been  was  ended  by 
his  total  incapacity.     Mr.  Brinton  can  claim 
to  be  a  bona  fide  purchaser  only  so  far  as  be 
has  actually  parted  with  value  on  the  strength 
of  the  apparent   title  in  Houpt  aud  wife. 
The  case  shows  that  the  deed  of  conveyance 
from  Brinton  to  Houpt  was  delivered  In  es- 
crow, the  terms  of  which  are  witnessed  by 
a  writing  as   follows:   "The   accompanying 
deed  from  Joseph  P.  Brinton  and  wife  to 
Henry  J.  Houpt  dated  February  19,  1892,  for 
300  acres  of  land  near  Leesburg,  Va.,  is  de- 
posited with  the  Land  Title  &  Trust  Com- 
pany, to  be  held  in  escrow  until  all  Incum- 
brances, except  a  certain  mortgage  of  $0,000 
recited  in  the  deed  hereinafter  mentioned,  are 
removed  from  the  title  to  lots  Nos.  110,  111, 
112,   113,   114,   116,   117,  396,  397,   398,   and 
400,  in  Key  East,  Monmouth  Co.,  N.  J.,  which 
have  been  conveyed  to  said  Brinton  by  said 
Houpt  and  wife  by  deed  dated  February  18, 
1892,  and  intended  to  be  forthwith  recorded. 
In  case  by  any  possibility  judgment  should 
be  recovered  in  the  suit  now  pending  against 
said   Houpt  and   wife  which  may   bind  or 
affect  the  title  to  said  lots  and  property  in 
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Key  East,  then  the  deed  now  deposited  may, 
upon  request  of  said  Brinton,  be  delivered  to 
said  Houpt,  who  shall  immediately  execute  to 
said  Brinton  a  deed  of  trust  on  the  said  300- 
acre  farm  near  Leesburg  in  sufficient  amount 
to  secure  and  Indemnify  said  Brinton  against 
said  judgment  and  all  costs  and  charges  on 
account  of  the  same.  In  witness  whereof 
we  have  hereunto  set  our  hands  and  seals 
this  20th  day  of  February,  A.  D.  1892.  J. 
1\  Brinton.  LSeal.]  Henry  J.  Houpt.  ISeal.]" 
Certain  personal  property  was  delivered  to 
Houpt  with  the  possession  of  the  premises, 
and,  In  addition,  Mr.  Brinton  incurred  the 
expense  of  building  a  certain  fence  and  the 
commissions  of  the  real-estate  agent  who  ne- 
gotiated the  exchange.  There  is,  besides,  the 
matter  of  the  rents  of  the  Virginia  proper- 
ty. These  small  matters  constitute  all  that 
Mr.  Brinton  lias  lost  by  the  transaction. 
But  these  being  insisted  upon,  it  becomes 
necessary  to  examine  the  position  taken  by 
him. 

In  considering  the  question  thus  present- 
ed, it  must  be  borne  in  mind— First,  that 
the  new  matters  of  fact  set  out  in  the  amend- 
ment all  existed  prior  to  the  filing  of  the 
original  bill;  second,  that  the  subject-mat- 
ter and  ground  of  the  suit,  viz.  frasd,  the 
prayer  and  the  frame  of  the  bill,  have  not 
been  altered  in  substance;  third,  no  new 
parties  have  been  added  who  were  neces- 
sary or  proper  at  the  time  the  bill  was  filed. 
The  bill  of  revivor  was  promptly  filed,  and 
made  no  break  In  the  lis  pendens.  The 
ground  of  the  bill  Is  that  complainant  was 
led,  by  false  and  fraudulent  representations, 
constituting  fraud,  to  make  the  exchange. 
The  effect  of  the  amendment  Is  simply  to  add 
another  specification  of  fraud,  which  existed 
and  might  have  been  inserted  In  the  bill  at 
first,  and  upon  which  relief  was  finally  had. 
Its  omission  was  due  to  the  mental  inca- 
pacity of  the  complainant.  The  question  as 
to  the  effect  of  this  amendment  depends,  as 
it  seems  to  me,  upon  the  question  whether  the 
doc-trine,  or  rather  maxim,  "Pendente  lite  nihil 
Innovetur"  is  based  upon  the  notion  that  the 
commencement  of  a  suit  affecting  lands, 
whether  in  a  court  of  law  or  In  equity,  is  Im- 
plied notice  to  all  the  world  of  the  facta 
which  constitute  the  grounds  of  the  suitor's 
claim,  so  as  to  affect  the  conscience  of  would- 
be  purchasers,  or  is  only  notice  that  such  a 
suit  is  pending,  and  that  all  persons  dealing 
with  the  defendant  as  to  the  land  involved 
must  do  so  at  their  peril  as  to  the  result  of 
the  suit.  If  the  latter  is  the  true  ground  of 
the  maxim,  then  I  do  not  see  upon  what 
ground  a  mere  amendment  of  the  character 
of  that  now  in  hand  can  affect  its  application. 
The  doctrine  is  thus  stated  by  Justice  Depue, 
in  speaking  of  lis  pendens  In  Haughwout  v. 
Murphy,  22  N.  J.  Eq.  531,  at  page  544:  "It 
is  a  doctrine  of  courts  of  equity  [with  great 
deference  I  suggest  that  he  should  have  add- 
ed, 'and  of  courts  of  law,'  since  the  doctrine 
applies  with  equal  rigor  to  both]  of  ancient 
origin,  and  rests,  not  upon  the  principles  of 


the  court  wfth  regard  to  notice,  but  on  the 
ground  that  It  is  necessary  to  the  adminis- 
tration of  justice,  that  the  decision  of  the 
court  in  a  suit  should  be  binding,  not  only  en 
the  litigant  parties,  but  also  upon  those  who 
acquire  title  from  them  during  the  pendency 
of  the  suit."  The  cases  which  he  cites  more 
than  sustain  his  position.  To  the  same  effect 
is  Mr.  Wade  in  his  book  on  Notice  (sections 
337  et  seq.);  and  the  learned  writer  of  the 
article  on  Lis  Pendens  In  13  Am.  &  Eng.  Esc. 
Law,  p.  869.  Lord  Cranworth,  in  Bellamy  v. 
Sabine,  1  De  Gex  &  J.  560,  at  page  578,  say- 
"lt  is  scarcely  correct  to  speak  of  lis  pendens 
as  affecting  a  purchaser  through  the  doctrine 
of  notice,  though  undoubtedly  the  language 
of  the  courts  often  so  describe  its  operation. 
It  affects  him,  not  because  it  amounts  to  no- 
tice, but  because  the  law  does  not  allow  liti- 
gant parties  to  give  to  others,  pending  the 
litigation,  right  to  the  property  in  dispute. 
so  as  to  prejudice  the  opposite  party.  Where 
a  litigation  is  pending  between  a  plaintiff 
and  a  defendant,  as  to  the  right  to  a  particu- 
lar estate,  the  necessities  of  mankind  require 
that  the  decision  of  the  court  in  the  suit  shall 
be  binding,  not  only  on  the  litigant  parties. 
but  also  on  those  who  derive  title  under  them 
by  alienations  made  pending  the  suit,  wheth- 
er such  alienees  had  or  had  not  notice  of  the 
pending  proceedings.  If  this  were  not  so. 
there  could  be  no  certainty  that  the  litigation 
would  ever  come  to  an  end."  And  again,  on 
page  580:  "The  language  of  the  court  in 
these  cases,  as  well  as  in  Worsley  v.  Earl  of 
Scarborough,  3  Atk.  392,  certainly  is  to  the 
effect  that  lis  pendens  is  implied  notice  to  all 
the  world.  I  confess,  I  think  that  is  not  a 
perfectly  correct  mode  of  stating  the  doc- 
trine. What  ought  to  be  said  Is  that,  pen- 
dente lite,  neither  party  to  the  litigation  can 
alienate  the  property  in  dispute  so  as  to  affect 
his  opponent.  The  doctrine  is  not  peculiar  to 
courts  of  equity.  In  the  old  real  actions,  the 
judgment  bound  the  lands,  notwithstanding 
any  alienation  by  the  defendant  pendente  lite. 
and  certainly  that  did  not  depend  upon  any 
principle  arising  from  implied  notice."  To 
the  same  effect  is  the  language  of  Lord  Jus- 
tice Turner,  at  page  584:  "The  doctiine  <i 
Us  pendens  is  not,  as  I  conceive,  founded  up- 
on any  of  the  peculiar  tenets  of  a  court  of 
equity  as  to  implied  or  constructive  notice. 
It  Is,  as  I  think,  a  doctrine  common  to  the 
courts  both  of  law  and  of  equity,  and  rests. 
as  I  apprehend,  upon  this  foundation,  that  it 
would  plainly  be  impossible  that  any  action 
or  suit  could  be  brought  to  a  successful  ter- 
mination, if  alienations  pendente  lite  were 
permitted  to  prevail.  The  plaintiff  would  t» 
liable  In  every  case  to  be  defeated  by  the 
defendant's  alienating  before  the  judgment 
or  decree,  and  would  be  driven  to  commence 
his  proceedings  de  novo,  subject  again  to  he 
defeated  by  the  same  course  of  proceeding- 
And  he  cites  Lord  Coke  to  show  that  the 
doctrine  obtains  at  law  as  well  as  In  equity- 
Chancellor  Kent,  in  Murray  v.  Ballou.  » 
Johns,  Ch.  566,  and  Murray  t.  Lylburn,  * 
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Johns.  Oh.  441,  examined  all  the  authorities 
to  that  date,  and  puts  the  foundation  of  the 
maxim  on  necessity,  whether  It  be  applied  at 
law  or  in  equity.  He  does,  indeed,  In  order 
to  meet  the  manifest  hardship  of  the  rule  in 
many  cases  (before  statutory  provision  was 
made  for  recording  notice  of  the  lis  pendens), 
resort  to  the  doctrine  of  constructive  notice, 
via.  that  all  citizens  are  chargeable  with  no- 
tice of  what  is  going  on  in  the  courts.  Prof. 
Pomeroy  (2  Eq.  Jur.  Si  632a,  633)  adopts  the 
view  of  the  English  Judges  in  Bellamy  v. 
Sabine,  repudiates  the  notion  of  constructive 
notice,  and  states  the  rule  thus:  "During 
the  pendency  of  an  equitable  suit,  neither 
party  to  the  litigation  can  alienate  the  prop- 
erty in  dispute  so  as  to  affect  the  rights  of 
his  opponent."  And  he  cites  (section  G33)  a 
long  list  of  American  authorities  in  its  sup- 
port, among  which  I  cite,  particularly, 
Dovey's  Appeal,  87  Pa.  St.  153.  Mr.  Mad- 
dock  (2  Madd.  Gh.  Prac.  188)  says:  "It  is  cer- 
tainly a  maxim,  'Pendente  lite  nihil  innove- 
W  (Co.  Litt  344b);  but  the  true  interpreta- 
tion of  that  rule  is  that  a  conveyance  does 
not  vary  the  rights  of  the  parties  in  a  suit; 
for  (otherwise)  suits  would  be  interminable," 
etc.  The  language  of  a  judge  of  the  Virginia 
court  of  appeals  in  Newman  v.  Chapman 
(1823)  2  Rand.  93,  is  to  the  same  effect.  Aft- 
er stating  that  the  rule  was  founded  in  neces- 
sity, he  says:  "The  rule,  as  to  the  effect  of 
a  lis  pendens,  is  one  of  mere  policy,  confined 
in  its  operation  strictly  to  the  purpose  for 
which  It  was  adopted,— that  is,  to  give  effect 
to  the  judgments  and  decrees  of  courts  of 
justice,— and  that  it  is  not  properly  a  notice 
to  any  parties  whatsoever.  The  English 
judges  and  elementary  writers  have  careless- 
ly called  it  a  notice,  because,  in  one  single 
case,  that  of  a  suit  prosecuted  to  decree  or 
Judgment,  it  had  the  same  effect  upon  the 
Interests  of  the  purchaser  as  a  notice  had, 
though  for  a  different  reason.  But  the  courts 
have  not,  in  any  case,  given  it  the  real  force 
and  effect  of  a  notice."  And  he  points  out 
that.  If  the  suit  operated  as  a  notice  of  the 
facts  which  formed  the  basis  of  plaintiff's 
claim,  it  ought  to  operate  against  a  purchaser 
who  buys  after  one  suit  is  bought  and  discon- 
tinued, and  before  another  is  brought  and 
pursued  to  a  successful  issue,  while  the  fact 
is  that  it  does  not  so  operate.  Thus,  in  the 
case  in  hand,  if  the  bill,  as  first  filed,  had  con- 
tained all  that  Is  found  in  the  amended  bill, 
and  afterwards  Mr.  Brinton  had  purchased 
without  inquiring  into  the  merits  of  the  com- 
plainant's demand,  and  then  the  bill  had  been 
dismissed  by  consent  without  prejudice,  and 
a  new  bill  had  been  filed  and  successfully 
prosecuted,  all  the  authorities  agree  that,  in 
the  absence  of  actual  knowledge  by  Mr.  Brin- 
ton of  the  facts  upon  which  complainant's 
«iulty  rests,  he  would  not  be  affected  by  the 
second  suit.  This  result  must,  of  course,  be 
tased  upon  the  ground  that  the  suit,  even 
with  the  aid  of  the  statutory  notice,  operates 
only  as  a  notice  that  a  suit  is  pending  affect- 


ing the  property,  and  not  of  the  facts  out  of 
which  the  complainant's  right  arose. 

The  manifest  hardship  of  applying  this  nec- 
essary maxim  in  cases  of  conveyances  in  good 
faith  to  parties  without  notice  led  to  the  stat- 
utory provision  for  a  public  registry  of  a  no- 
tice, and  the  terms  of  this  statute  are  signifi- 
cant. It  simply  requires  (Revision,  p.  114,  i 
67)  the  filing  and  registry  of  a  notice  contain- 
ing the  title  of  the  cause,— that  is,  the  names 
of  the  parties  complainant  and  defendant,— a 
description  of  the  land  to  be  affected,  and  the 
"general  object"  of  the  suit  Nothing  more. 
It  does  not  provide  for  any  notice  of  the  facts 
out  of  which  complainant's  right  arose,  or 
even  of  the  equitable  ground— fraud,  accident, 
mistake,  or  the  like— upon  which  it  rests.  AU 
that  the  legislature  deemed  necessary  that  an 
expectant  purchaser  should  know  is  that  a 
suit  is  pending  against  a  certain  party  affect- 
ing certain  lands  in  a  certain  way.  These 
considerations  seem  to  lead  to  the  conclusion 
that  the  question  of  the  continued  pendency 
of  the  suit  is  one  of  actual  and  substantial 
identity.  Are  the  parties  the  same,  the  prop- 
erty to  be  affected  the  same,  and  the  general 
purpose  and  object  of  the  suit  the  same?  If 
so,  then  I  am  unable  to  understand  upon  what 
ground  the  making  of  amendments  not  affect- 
ing either  of  these  characteristics  can  inter- 
fere with  the  application  of  the  maxim  in 
question.  For  example:  If  a  plaintiff  in 
ejectment  should,  upon  demand,  furnish  par- 
ticulars of  bis  title,  containing  a  statement  of 
a  deed  of  conveyance  from  A.  to  B.,  and 
should  afterwards  discover  that  this  was  a 
mistake,  and  that  there  was  no  such  deed,  but 
that  the  title  had  passed  from  A.  to  B.  by 
means  of  a  judgment  against  A.  and  a  sale 
by  sheriff  thereunder  to  B.,  and  should  amend 
his  specifications  of  title  accordingly,  would' 
such  amendment  destroy  the  continuity  of  his 
lis  pendens  and  make  a  new  suit,  so  that  a 
purchaser  from  the  defendant,  after  the  com- 
mencement of  the  suit  and  before  the  amend- 
ment, who  had  not  notice  of  the  sheriff's  deed, 
would  get  a  good  title?  I  think  there  can  be 
but  one  answer  to  that  question.  It  would 
not,  and  for  tbe  simple  reason  that  the  ques- 
tion was  whether  the  title  did,  in  fact,  pass 
from  A.  to  B.,  and  not  how  it  passed. 

Now,  what  has  been  done  in  the  case  in 
hand  seems  to  me  to  be  of  the  same  character 
as  that  of  the  case  just  supposed.  Here  the 
ground  of  relief  stated  in  the  bill  as  originally 
filed  was  fraud  practiced  in  procuring  the  ex- 
change. The  supposed  misrepresentation  as 
to  the  incumbrance  was  but  a  mere  specifica- 
tion of  that  fraud.  Afterwards  other  fraudu- 
lent misrepresentations  of  the  same  character 
are  discovered  and  Inserted  by  way  of  amend- 
ment. How  can  it  be  said  that  their  inser- 
tion changes  the  identity  of  the  suit  as  to  its 
parties,  subject-matter,  or  purpose?  If  not, 
then  why  does  not  the  maxim,  "Pendente  lite 
nihil  innovetur,"  apply?  Two  adjudged  cases 
in  this  country  support  this  view.  Stoddard  v. 
Myers  (1S3T)  8  Ohio,  203;  Gibbon  v.  Dougher- 
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ty  (1859)  10  Ohio  St.  365.  The  first  was  an 
ejectment,  In  which  plaintiff  relied  upon  a 
purchase  at  a  Judicial  sale  in  an  equity  suit  of 
Beitz  t.  Wolf,  which  was  founded  upon  a  com- 
mon-law Judgment  recovered  by  Beitz  against 
Wolf,  and  which  attacked  a  voluntary  convey- 
ance made  by  Wolf  to  his  children  prior  to  the 
recovery  of  the  judgment.  Pending  this  equity 
suit,  Wolf  succeeded  in  reversing  the  judgment 
on  a  writ  of  error,  and  then  bis  children  convey- 
ed for  value  to  the  defendant  in  ejectment.  Up- 
on a  new  trial  of  the  action  at  law  of  Beitz 
v.  Wolf,  Beitz  again  recovered,  and  then  filed 
a  supplemental  bill,  founded  upon  his  second 
judgment,  and  procured  a  decree  setting  aside 
the  conveyance  from  Wolf  to  his  children,  a 
sale  of  the  premises  to  pay  his  judgment,  and 
under  that  sale  plaintiff  iu  ejectment  claimed. 
On  the  argument  of  the  ejectment,  the  ques- 
tion of  lis  pendens  was  elaborately  discussed, 
and  the  court  held  "that  by  the  institution  of 
a  suit  the  subject  of  litigation  is  placed  be- 
yond the  power  of  the  parties  to  it;  that  while 
the  suit  continues  in  court  it  holds  the  proper- 
ty to  respond  to  the  final  judgment  or  decree." 
In  the  second  case,  complainant  had  entered 
Judgment  prematurely  upon  a  valid  award  of 
arbitrators,  and  then  filed  a  bill  against  the 
defendant  and  one  of  his  debtors  to  appropri- 
ate the  debt  to  the  payment  of  his  judgment. 
After  bill  filed,  defendant  succeeded  in  vacat- 
ing the  Judgment  on  the  award,  as  premature- 
ly entered,  and  induced  the  debtor  to  pay  him 
his  debt  Complainant  again  entered  judg- 
ment on  his  award,  but  not  until  after  the 
payment  by  the  debtor  to  the  defendant,  and 
tiled  a  supplemental  bill  setting  up  the  sec- 
ond Judgment  The  debtor  defended,  on  the 
ground  that  the  force  of  the  lis  peudens  was 
broken  by  the  setting  aside  of  the  Judgment; 
but  the  court  held,  on  the  authority  of  Stod- 
dard v.  Myers,  that  the  same  suit  was  pend- 
ing, and  the  debtor  was  uot  justified  in  pay- 
ing the  defendant,  saying  (page  371):  "We 
think  the  construction  thus  early  given  to  this 
provision,  as  expressed  In  the  act  of  1831 
[which  authorized  a  creditors'  bill  only  after 
Judgment  recovered],  supported  by  principles 
of  law  as  well  as  sound  reason.  The  subject- 
matter  of  the  suit  and  the  parties  in  the  ac- 
tion, as  well  as  the  object  of  the  suit,  all  con- 
tinued to  be  before  the  court.  The  substan- 
tial object  was  the  payment  of  the  debt  of 
the  judgment  debtor;  and  the  reversal  of  that 
judgment  for  an  irregularity  was  in  no  sense 
nn  intimation  of  its  payment,  or  a  relinquish- 
ment of  the  claim  of  the  plaintiff  to  enforce 
its  payment  in  the  manner  and  by  means  ex- 
pressed In  the  petition." 

I  will  now  consider  what  I  have  mentioned 
as  the  appearance  of  authority  the  other 
way.  In  Long  v.  Burton,  2  Atk.  218,  after 
the  answer  to  the  original  bill  had  been  re- 
ported insufficient,  the  defendant  filed  a  cross 
bill.  The  plaintiff  In  the  original  suit  ob- 
tained an  order  that  the  original  bill  should 
be  answered  before  he  answered  the  cross 
bill,  and  on  the  answer  being  reported  insuf- 


ficient he  obtained  an  order  to  amend  his 
bill,  and  that  the  defendants  might  answer 
the  amendment  and  exceptions  together.  It 
was  held  that  the  order  to  amend  was  a 
waiver  of  the  priority  of  right  to  an  answer. 
In  delivering  judgment,  Lord  Hardwicke 
said:  "By  the  course  [practice]  of  the  court, 
the  plaintiff,  in  the  cross  cause,  cannot  nave 
an  answer  till  he  has  himself  answered  the 
original  bill;  but  this  Is  a  privilege  the  plain- 
tiff in  the  original  bill  has  in  right  of  his 
original  bill.  For  If,  after  the  cross  bill  is 
filed,  he  will  amend  the  original  bill  In  ma- 
terial parts,  I  do  not  think  he  is  entitled  to 
have  an  answer  to  the  amendments.  For  as 
the  bill  may  be  amended  both  in  discovery 
and  relief,  the  pendency  of  suit  as  to  those 
parts  which  are  amended,  Is  only  from  the 
time  of  the  amendment."  And  this  dictum  is 
the  foundation  of  whatever  of  authority  can 
be  found  for  the  notion  that  a  simple  amend- 
ment breaks  the  continuity  of  the  salt  and 
destroys  the  effect  of  the  Us  pendens  as 
against  third  parties.  The  character  of  the 
amendment  in  that  case  is  not  given,  except 
as  it  may  be  inferred  from  the  words, 
"amended  both  in  discovery  and  relief."  So 
that  It  is  probable  that  the  learned  chancellor 
had  In  mind  a  complete  change  in  the  object 
and  purpose  of  the  bill.  Certain  it  Is  that  it 
by  no  means  appears  that  be  did  have  in 
mind  the  maxim,  "Pendente  lite  nihil  tnno- 
retur,"  for  It  was  in  no  wise  involved.  Upon 
the  authority  of  this  dictum  Lord  Redesdak*. 
speaking  of  amendments  (Mitf.  Bq.  Pi.  331)), 
says:  "When  injury  may  arise  to  others, 
the  indulgence  has  been  more  rarely  granted: 
and  so  far  as  the  pendency  of  a  suit  can  af- 
fect either  the  parties  to  It  or  strangers,  mat- 
ter brought  Into  a  bill  by  amendment  will  uot 
have  relation  to  the  time  of  filing  the  original 
bill,  but  the  suit  will  so  far  be  considered  as 
pendent  only  from  the  time  of  the  amend- 
ment, except  that  where  a  bill  seeks  a  dis- 
covery from  a  defendant  and  having  ob- 
tained tliat  discovery,  the  bill  is  amended  by 
stating  the  result  it  should  seem  that  the 
suit  may,  according  to  circumstances,  be  con- 
sidered as  pendent  from  the  filing  of  the  orig- 
inal bill,  at  least  as  to  that  defendant,  an  1 
perhaps  as  to  the  other  parties,  if  any,  and  to 
strangers  also,  so  far  as  the  original  bill  may 
have  stated  matter  which  might  include  in 
general  terms  the  subject  of  the  amendment." 
—citing  only  Long  v.  Burton,  supra.  This 
passage  is  appropriated  by  Mr.Danlell  (1  Dan- 
lell,  Ch.  Prac.  p.  402,  bottom)  citing  only  Long 
v.  Burton  and  Lord  Redesdale's  treatise. 
The  American  editor  cites  two  cases  from 
Tennessee,  which  I  will  notice  directly.  Jus- 
tice Story  (Story,  Eq.  PI.  g  904)  also  adopts 
Lord  Redesdale's  language  upon  the  same  au- 
thority. An  examination  of  the  English  au- 
thorities discloses  but  one  case  since  Long  v. 
Burton  In  which  the  question  has  been  stat- 
ed, viz.  London  v.  Morris,  5  Sim.  247.  There 
the  bill  was  filed  in  January,  1816,  claiming 
against  the  defendant  an  equitable  estate  in 
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certain  house*.  The  defendant  answered.  In 
1S1»,  and  again  in  1811),  the  defendant  mort- 
gaged  the  houses,  and  In  the  same  year  sold 
and  conveyed  them  In  fee  for  value  subject 
to  toe  mortgages.  Neither  of  the  mortgagees 
mt  the  grantee  had  any  actual  notice  of  the 
suit,  and  at  that  time  there  was  no  provision 
in  the  English  statutes  for  registry  of  a  lis 
i«Hidens.  In  1S20  the  bill  was  amended,  and 
i  be  amendment  taken  as  confessed  as  against 
the  defendant,  who  had  no  further  interest  in 
tlie  sobject-matter,  and  the  suit  went  to  a 
inal  decree  In  favor  of  complainant.  In  1S31 
•umplainant  filed  a  bill  against  the  purchaser 
pendente  lite  to  obtain  the  benefit  of  his  de- 
tfee,  and  moved  for  a  receiver.  In  arguing 
'or  the  defendant,  Mr.  Pepys  (afterwards 
Lord  Cottenham)  took  the  point  that  the  suit 
was  pending  as  against  a  purchaser  only 
from  the  date  of  the  amendment.  Vice  Chan- 
dler Shadwell  remarked  that  he  did  not  un- 
'lerstand  that  a  new  case  was  introduced  by 
'he  amendment;  and  Mr.  Knight  (afterwards 
Lord  Justice  Knight  Bruce),  for  the  com- 
plainant, remarked  that  the  prayer  remained 
'be  same.  The  argument  proceeded,  and  the 
rice  chancellor  granted  the  motion  without 
opinion,  and  the  order  was  affirmed  on  appeal 
|  by  Lord  Brougham,  who  dealt  at  length  with 
tne  question  of  lis  pendens,  but  took  no  no- 
j    vice  of  the  amendment 

I  will  now  refer  to  a  few  cases  in  this  coun- 
I  *ry  relied  upon  for  the  contrary  doctrine. 
I  Miller  v.  Sherry,  2  Wall.  287,  was  a  conflict 
|  !«tween  purchasers  under  decrees  in  two  sep- 
i  arate  equitable  suits  by  two  separate  judg- 
!  ineat  creditors  of  the  same  debtor.  The  first 
n  point  of  time  bad  filed  a  general  creditors' 
i  WO,  without  specifying  any  particular  proper- 
ty or  any  specific  alienation  In  fraud  of  cred- 
%n.  The  second  in  point  of  time  had  set 
'"rth  a  fraudulent  alienation  by  the  Judgment 
•'*Uor  of  certain  described  lands  to  one  Wil- 
liams, who  held  the  legal  title,  and  who  was 
tuade  a  part}-.  The  suit  founded  on  the  sec- 
"Bd  bill  was  prosecuted  successfully  to  a  de- 
'Tee  and  sale,  after  which  the  complainant  In 
'be  first  bill  amended  by  setting  out  the 
'wiolent  conveyance  to  Williams,  and  mak- 
»f  him  a  party.  Process,  however,  was  not 
'•-rveil  upon  him.  and  he  did  not  answer.  It 
"as  held  that  the  title  obtained  under  the 
"ft-und  bill  must  prevail,  and  that  tbe  first  bill 
■lid  not  operate  as  a  lis  pendens,  because  it 
•■M  not  specify  and  describe  the  property,  and 
,;M  not  make  tbe  bolder  of  the  legal  title  a 
[*ny,  and  that  before  the  amendment  of  the 
aw  bill  tbe  legal  title  had  passed  from  Wil- 
•atua,  the  fraudulent  grantee,  to  tbe  purchaser 
icder  tbe  decree  in  the  second  suit  In  this 
■  unnectkm  It  was  that  the  learned  Judge  (page 
-tt,  bottom)  says:  "Where  the  question  of 
'.a  pendens  arises  upon  an  amended  bill  It  is 
n-arded  as  an  original  bill  for  that  purpose," 
-tiring  Clarkson  v.  Morgan,  6  B.  Mon.  441. 
These  words  must  be  confined  In  their  scope 
"o  the  case  In  hand.  The  bill  which  was  first 
■n  point  of  time  was,  as  first  filed,  radically 


defective  as  a  lis  pendens  for  want  of  a  de- 
scription of  the  particular  property,  and  in 
not  making  the  fraudulent  grantee  and  holder 
of  the  legal  title  a  party.  All  the  authorities 
require  these  two  elements  to  be  present  in 
order  to  make  a  valid  Us  pendens.  The 
amendment  changed  the  character  of  the  suit, 
and  made  it  essentially  a  different  one.  It 
was  not  the  same  suit  The  case  reported  In 
6  B.  Mon.  441  (1846),  Is  long  and  complicated 
In  its  facts,  and  space  forbids  a  complete  re- 
cital of  them.  Tbe  bill  was  filed  in  Septem- 
ber, 1810,  against  one  Parker,  as  tbe  holder 
of  tbe  legal  title,  who  answered  that  in  tbe 
previous  March  he  bad  sold  the  premises  to 
one  Fowler,  and  had  no  further  Interest  In 
them.  Fowler  was  never  brought  in  as  a 
party,  but  the  suit  was  prosecuted,  with  vary- 
ing fortunes,  for  about  20  years  against  Park- 
er and  his  heirs.  In  its  course  it  was  found 
that  the  original  parties  complainant  had  no 
Interest,  and  new  parties  were  added.  There 
was  great  delay  and  laches  In  prosecuting  the 
suit.  It  was  directed  against  the  legal  title 
only,  and  brought  in  a  county  and  jurisdic- 
tion other  than  that  in  which  the  land  was 
situated.  It  was  found,  as  a  fact,  that  Fow- 
ler and  his  successors  obtained  the  equitable 
title  before  the  suit  was  brought  and  took 
and  held  adverse  possession  during  the  whole 
time.  All  these  matters  were  relied  on  in  re- 
fusing to  give  effect  to  the  right  established 
by  the  suit  of  1810.  I  can  find  nothing  In 
the  report  to  sustain  defendant's  position 
herein.  The  two  cases  cited  by  the  American 
anno ta tor  of  Daniell's  Chancery  Practice  are 
as  follows:  Lillard  v.  Porter,  2  Head,  177, 
was  a  contest  between  two  attaching  cred- 
itors of  an  incorporated  bank.  Porter's  bill 
was  filed  and  his  attachment  (under  a  local 
statute  of  Tennessee)  Issued  two  days  before 
Lillard's,  but  Porter's  bill  made  parties  de- 
fendant only  certain  of  the  stockholders  and 
owners  of  the  bank  who  had  actual  custody 
of  its  assets,  Ignoring  tbe  corporate  existence 
of  the  bank.  Llllard  proceeded  directly 
against  the  corporation,  and  it  was  held  that 
Porter  acquired  no  lien  by  his  attachment  up- 
on the  assets,  because  it  was  Issued  against 
the  individuals.  Subsequently,  he  amended 
his  bill,  making  the  bank  a  party,  and  in  the 
meantime  Llllard  bad  perfected  his  lien. 
Though  the  proceedings  were  by  a  bill  in 
chancery,  the  question  was  one  of  actual  lien 
acquired  by  attachment  The  doctrine  of  lis 
pendens  was  In  no  wise  involved.  Miller  v. 
Taylor,  6  Helsk.-4C5,  was  not  a  case  of  lis 
pendens,  but  of  the  statute  of  limitations.  In 
Pearson  v.  Keedy,  0  B.  Mon.  128,  the  bill  was 
filed  by  a  simple  contract  creditor  of  a  part- 
nership firm  against  tbe  surviving  partner, 
asking  to  have  his  debt  paid  out  of  the  part: 
nershlp  assets,  which  consisted  of  choses  In 
action.  It  did  aot  allege  insolvency  or  fraud. 
Pending  the  bill,  the  surviving  partner  set- 
tled with  his  other  creditors  and  divided  the 
assets  in  question  among  them.  Subsequent- 
ly, tbe  complainant  obtained  a  judgment  up- 
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on  his  debt  against  the  surviving  partner,  and 
filed  a  supplemental  bill  setting  up  his  judg- 
ment, and  attacked,  but  not  on  the  ground  of 
fraud,  the  distribution  of  the  choses  in  action 
among  the  other  creditors.  And  it  was  held 
that  his  original  bill  showed  no  equity,  that 
the  supplemental  bill  made  a  different  case 
and  asked  a  different  relief,  and  that  the 
original  bill  could  not  be  held  to  hare  force 
as  a  lis  pendens.  This  statement  shows  that 
the  case  has  no  application  here,  and  I  may 
add  that  it  was  rightly  decided,  on  the  ground, 
as  the  better  opinion  appears  to  be,  that  the 
doctrine  of  "Pendente  lite  nihil  innovetur" 
does  not  apply  to  choses  in  action.  Dudley 
t.  Price,  10  B.  Mon.  84,  was  a  case  of  the  stat- 
ute of  limitations,  as  applied  to  an  amend- 
ment introducing  a  new  and  distinct  cause  of 
action.  In  Stone  t.  Connelly,  1  Mete.  (Ky.) 
052,  a  simple  contract  creditor  filed  a  petition 
against  his  debtor,  setting  out  the  debt,  and 
that  the  defendant  owned  a  house  and  lot, 
which  he  was  about  to  convey  away  for  the 
purpose  of  defrauding  creditors,  and  asked  an 
injunction  and  attachment,  which  were  grant- 
ed. Shortly  afterwardB,  defendant  made  a 
bona  fide  sale  and  conveyance  of  the  house 
and  lot,  and  applied  the  proceeds  to  pay  the 
mortgage  upon  it  and  an  unsecured  indebted- 
ness, receiving  a  small  balance  in  cash.  Sub- 
sequently, plaintiff  sued  and  recovered  judg- 
ment at  law  on  his  debt,  and  had  an  execu- 
tion issued  and  returned  unsatisfied,  and  then 
filed  a  supplemental  petition  setting  forth 
such  facts.  The  defendant  answered,  and  at 
the  hearing  the  plaintiff  failed,  on  the  issue 
of  fraudulent  intent  in  the  conveyance  pend- 
ente lite.  In  disposing  of  the  case  the  court 
said:  "The  jurisdiction  of  the  court  to  fur- 
nish the  relief  sought  for  was  based  and  de- 
pended upon  the  allegation  that  the  debtor  In- 
tended to  make  a  fraudulent  disposition  of  the 
attached  property.  As  that  allegation  was 
not  sustained  by  proof,  the  court  had  no  pow- 
er, on  that  ground,  to  order  a  sale  of  the  prop- 
erty, nor  were  the  plaintiffs  entitled  to  any  re- 
lief on  their  original  petition.  •  *  *  An  en- 
tirely new  lis  pendens  was  created  by  this 
amendment  By  it  the  plaintiffs'  right  to 
come  into  a  court  of  equity  was  placed  upon 
a  different  and  distinct  ground.  It  did  not 
operate  as  a  continuation  of  the  original 
equity,  which  had  been  relied  on,  but  assert- 
ed an  additional  and  independent  ground  of 
equitable  relief.  It  presented  an  entirely  dif- 
ferent state  of  the  case,  and  amounted,  sub- 
stantially, to  a  new  cause  of  action.  The  lis 
pendens  which  it  created  cannot  be  permitted 
to  relate  back  to  the  commencement  of  the 
action,  so  as  to  affect  intervening  rights." 
This  language  shows  the  contrast  between 
that  case  and  this,  where  the  equity  is  the 
same  after  amendment  as  before,  viz.  fraud 
practiced  by  the  defendant  in  procuring  the 
conveyance.  Wortham  v.  Boyd,  66  Tex.  401, 
1  S.  W.  109,  was  this:  A,  being  indebted, 
made  a  fraudulent  conveyance  of  land  with- 
out consideration  to  B.     B.  made  a  bona  fide 


sale  and  conveyance  for  a  valuable  considera- 
tion to  C,  who  had  no  notice  of  the  fraud,  arid 
who  paid  all  the  purchase  money  except  $oO. 
In  this  situation  of  affairs,  a  creditor  of  A. 
filed  a  petition  in  equity  against  A.,  B.,  and  C, 
charging  fraud  in  the  conveyance  from  A.  to 
B.,  and  that  C.  purchased  with  notice  of  it. 
0.  answered  that  petition,  setting  up  that  be 
had  bought  in  good  faith  and  without  notice 
of  the  fraud,  and  had  paid  all  the  considera- 
tion money  except  $50,  which  he  was  ready 
to  pay  to  whomsoever  the  court  should  direct. 
Before  C.  answered  the  petition  he  conveyed 
the  premises  for  a  full  consideration  to  E>„ 
Who  had  no  notice  of  the  petitioner's  equity. 
and  was  a  bona  fide  purchaser  unless  affected 
by  the  lis  pendens.  The  original  petitioner. 
after  the  answer  of  C.  denying  the  fraud,  filed 
a  supplemental  petition  admitting  the  troth  of" 
O.'s  answer,  and  prayed  that  a  vendor's  lien 
retained  in  the  deed  from  B.  to  C.  for  the  $50 
be  foreclosed,  and  the  proceeds  of  the  fore- 
closure applied  to  the  payment  of  his  judg- 
ment D.  was  not  made  a  party.  Under  this 
amendment  decree  was  made  in  favor  of  the 
plaintiff,  setting  aside  the  deed  from  A.  to  B.. 
adjudging  that  C.  was  a  purchaser  in  good 
faith  as  to  the  purchase  money  paid,  foreclos- 
ing the  vendor's  lien  for  $50  and  interest, 
which  at  that  time  brought  it  up  to  $79. 40. 
and  ordering  that  the  lands  purchased  by  C. 
be  sold  to  pay  the  same  for  the  benefit  of  the 
plaintiff.  The  land  thereunder  was  sold  and 
bought  In  by  the  plaintiff,  and  her  grantee 
brought  an  action  of  ejectment  against  D.  it 
was  held  that  the  plaintiff  could  not  recover. 
A  statement  of  the  case  shows  at  once  that 
It  has  no  application  here.  There  was  an 
abandonment  of  the  original  cause  of  action, 
and  the  adoption  of  a  new  one  founded  upon 
a  different  theory  of  the  facts  and  rights  of 
the  plaintiff,  and  asking  an  entirely  different 
relief,  and  the  court  rightly  held  that  It  was, 
in  effect,  the  commencement  of  a  new  suit, 
saying:  "The  abandonment  of  one  cause  of 
action  and  the  adoption  of  a  new  one  by 
amendment  is  in  effect  the  dismissal  of  the 
former  suit  and  the  commencement  of  a  new- 
one  upon  a  different  cause  of  action."  The 
opinion  is  elaborate,  and  goes  wholly  upon 
that  ground.  In  Davis  v.  Christian,  5  Orat. 
(Va.)  12,  a  testator,  who  was  a  partner  in  a 
business  firm,  authorized  and  directed  his  ex- 
ecutor to  continue  the  business  as  long  as  his 
wife  and  his  surviving  partner  should  con- 
sent. There  was  a  power  of  sale  of  real  es- 
tate, with  a  provision  that  if  either  of  his 
daughters,  upon  coming  of  age  or  being-  mar- 
ried, so  desired,  her  interest  in  the  business 
might  be  ascertained,  and  the  business  closed 
as  to  her,  but  continued  as  to  the  others.  One 
of  the  daughters  married,  and  a  suit  was  in- 
stituted asking  for  her  share  of  the  assets. 
No  charge  of  waste  or  mismanagement,  or 
prayer  against  the  continuance  of  the  business 
as  to  the  other  parties  interested,  was  made. 
Subsequently,  and  pending  the  Buit,  the  part- 
nership became  embarrassed,  and  conveyance 
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was  made  under  tbe  power  In  the  will  to  a 
third  party,  for  full  consideration,  of  a  portion 
of  the  real  estate  belonging  to  the  partner- 
ship, and  the  proceeds  taken  to  pay  a  partner- 
ship debt  Held,  that  the  suit  was  not  a  Us 
pendens  which  prevented  the  sale  of  the  real 
estate. 

I  have  chosen  the  foregoing  cases,  out  of 
those  cited  by  Mr.  Brinton 's  counsel,  as  being 
the  strongest  in  bis  favor,  and  I  think,  for  the 
reasons  already  stated,  they  fall  to  support 
his  position.  There  is  no  hardship  in  apply- 
ing the  maxim  In  question  to  Mr.  Brinton  in 
this  instance.  He  had  complete  notice  of  the 
pendency  of  the  suit,  and  that  it  was  founded 
upon  an  allegation  of  fraud  in  the  exchange 
between  Dr.  Turner  and  Houpt.  He  also  had 
notice  of  the  incapacity  of  Dr.  Turner  at  and 
after  the  suit  was  commenced.  He  made  the 
mistake  of  supposing  that  Dr.  Turner's  right 
to  recover  was  limited  to  the  particular  speci- 
fication of  fraud  found  In  his  bill,  and  over- 
looked tbe  circumstance  that  he  might  add 
other  specifications,  and  finally  succeed  in  es- 
tablishing the  fraud.  He  had  no  right,  as  I 
haTe  observed,  to  rely  on  inquiries  made  of 
anybody  but  Dr.  Turner  himself;  and  there 
is  nothing  In  what  was  said  by  Mrs.  Turner 
or  Barrows  &  Bliss  to  work  an  estoppel. 

I  shall  advise  a  decree  that  Mr.  Brinton  con- 
vey the  premises  to  the  complainant,  and  ac- 
count for  the  rents  and  profits,  if  any,  in  the 
meantime. 


PRINCETON  SAV.  BANK  v.  MARTIN. 

(Court  of  Chancery  of  New  Jersey.     Sept.  10, 

1895.) 
Mortgages-- Suit  for  Deficiency — Jiibisdictioh 
ix  Equity. 
According  to  the  unquestioned  practice 
in    this   state,   a   mortgagee    may    proceed    in 
equity  against  the  maker  of  the  bond  secured  by 
such  mortgage  tor  deficiency,  notwithstanding 
the  lien  of  the  mortgage  given  to  secure  such 
bond  remains  unaffected  for  20  years. 
(Syllabus  by  the  Court.) 

Bill  by  the  Princeton  Savings  Bank  against 
Alfred  W.  Martin.  Demurrer  to  bill  sustain- 
ed. 

P.  A.  V.  Van  Doren  and  G.  D.  W.  Vroom, 
for  plaintiff.   We  M.  Lanning,  for  defendant. 

BIRD,  V.  C.  On  the  1st  day  of  April, 
l£tt7.  Augustus  L.  Martin  and  Alfred  W.  Mar- 
tin made  their  joint  and  several  bond  for  the 
sum  of  |1300,  payable  in  one  year,  and  de- 
livered tbe  same  to  Augustus  S.  Case.  To 
secure  this  bond  they  executed  and  delivered 
to  Case  a  mortgage  upon  a  tract  of  land  own- 
ed by  them  as  tenants  in  common.  On  April 
1,  1868,  A.  L.  Martin  sold  and  conveyed  his 
Interest  In  tbe  mortgage  premises  to  his  broth- 
er A.  W.  Martin.  Subsequently  there  were 
several  conveyances  of  the  fee,  the  last  one 
tieing  to  one  Charles  S.  Bradfleld.  Case  as- 
signed the  bond  and  mortgage  to  one  Van 
Deventer,   who   assigned    them   to  the  com- 


plainant, the  Princeton  Savings  Bank,  on  tbe 
12th  day  of  February,  1885.  On  the  26th 
day  of  February,  1892,  the  complainant  filed 
a  bill  to  foreclose  tbe  mortgage,  without 
making  A.  W.  Martin,  this  defendant,  a  par- 
ty, and  such  proceedings  were  had  that  a  sale 
was  effected  by  virtue  thereof.  The  bill  filed 
in  this  case  is  for  the  deficiency  remaining 
after  that  sale.  This  bill  shows  that  tbe 
amount  of  the  decree  was  $2,020.50,  besides 
$145.09  of  costs.  The  premises  sold  for  $400, 
the  purchaser  being  the  present  complainant. 
After  the  payment  of  sheriff's  fees  and  the 
costs,  there  remained  $212.51  to  be  credited 
upon  the  decree. 

The  demurrant  insists  that  tbe  complain- 
ant has  a  complete  and  adequate  remedy  at 
law.  While  that  may  be,  the  practice  of  pro- 
ceeding by  bill  in  equity  for  deficiency  aris- 
ing upon  the  sale  of  mortgaged  premises  has 
been  so  long  recognized  by  courts  of  equity, 
and,  so  far  as  I  know,  never  questioned  in 
this  state,  that  I  do  not  feel  at  liberty  in  this 
case  to  say  that  tbe  complainant  has  mistak- 
en its  forum.  There  is  no  single  fact  in  this 
case  to  deprive  tbe  complainant  of  this  meth- 
od, or  to  relieve  the  defendant  from  answer- 
ing in  this  court  As  between  the  complain- 
ant and  the  defendant,  if  any  one  be,  be  of 
all  others  Is,  liable.  It  nowhere  appears  that 
the  grantees,  or  any  of  them,  assumed  the 
payment  of  the  money  secured  by  this  mort- 
gage. Consequently,  the  only  person  liable. 
If  any  one  be,  on  the  bond  in  question,  1b  the 
defendant  Pruden  v.  Williams,  26  N.  J. 
Eq.  210,  and  cases  cited. 

But  another  objection  by  way  of  demurrer 
is  assigned,  i.  e.  that  the  debt  is  barred  by 
the  statute  of  limitations.  It  appears  that 
the  debt  was  evidenced  by  the  bond  of  Au- 
gustus and  Alfred  Martin.  It  bore  date  April 
1,  18(57,  and  was  payable  in  one  year.  April 
1,  1868,  Augustus  conveyed  his  interest  to 
Alfred,  and  on  March  24,  1809,  Alfred  con- 
veyed his  interest  In  the  premises.  There  is 
nothing  whatever  to  show  that  either  of 
these  obligors  in  any  manner  recognized  or 
acknowledged  his  liability  after  the  dates 
last  given.  The  only  proof  of  the  validity  of 
tbe  mortgage  itself  as  a  lien  is  tbe  foreclo- 
sure, which  Is  stated  in  the  bill  to  have  gone 
to  a  decree  and  a  sale.  Tbe  claim  that,  be- 
cause the  amount  found  to  be  due,  as  ex- 
pressed in  the  decree,  was  greatly  below  the 
amount  that  would  have  been  due  at  that 
time  if  there  had  been  no  payments,  raises 
the  clear  presumption  that  there  must  have 
been  payments,  cannot  in  any  sense  avail  the 
complainant  in  this  proceeding.  The  rule 
that  allegations  must  be  taken  most  strongly 
against  the  pleader  cannot  be  overcome  by 
such  an  alleged  presumption.  Besides,  in  or- 
der that  such  presumption  should  prevail  in 
this  case,  as  against  this  defendant  tbe  court 
would  be  obliged  to  presume  that,  as  the 
mortgage  continued  to  be  a  Hen  upon  the 
premises,  the  obligor  would  not  make  pa; 
ments  upon  his  bond  after  he  bad  parted  wii 
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his  title  to  the  premises,  given  as  security 
for  such  bond.  I  think,  if  payments  were 
made  by  any  of  the  subsequent  grantees,  by 
which  the  lien  of  the  mortgage  was  pre- 
served as  against  the  land,  such  payments 
would  not  bind  the  obligees  on  the  bond.  It 
is  not  shown  that  such  grantees  and  obligees 
were  under  the  slightest  liability  to  each  oth- 
er. It  is  true  that,  under  the  law,  as  it  has 
been  declared  In  this  state  (Van  Dike  v.  Van 
Dike,  15  N.  J.  Law,  289),  any  acknowledg- 
ment of  the  liability  upon  such  an  instru- 
ment, either  before  the  statute  begins  to  run 
or  afterwards,  by  one,  or  two,  or  more  Joint 
obligors,  will  not  only  bind  the  one  making 
the  acknowledgment,  but  also  all  others,  so 
as  to  prevent  the  operation  of  the  statute,— 
which  principle,  however,  seems  to  have  been 
settled  adversely  In  New  York.  Van  Keuren 
v.  Parmelee,  2  X.  Y.  523.  But,  as  already 
Intimated,  there  Is  no  such  binding  relation 
between  the  grantees  named  in  the  bill  of 
complaint  and  the  makers  of  the  bond  In 
quest  ion  as  will  put  in  operation  any  such 
principle.  This  view  seems  to  have  con- 
trolled the  court  in  the  case  of  Trustees  v. 
Smith,  52  Conn.  434.  Nor  does  the  fact  that 
the  lien  of  the  mortgage  has  been  established 
by  decree  remove  the  bar  of  the  statute  as  to 
the  remedy  for  the  debt.  It  seems  that, 
where  statutes  do  not  prevail  to  the  contrary, 
it  la  held  that  the  remedy  for  the  debt  may 
be  barred  while  the  lien  of  the  mortgage  con- 
tinues to  subsist.  Jones,  Mortg.  85  1203, 
1204;  Waltermire  v.  Westover,  14  N.  Y.  16; 
Heyer  v.  Pruyn,  7  Paige,  4(15;  Jackson  t. 
Sackett,  7  Wend.  04;  Ball  v.  Wyeth,  8  Allen, 
275;  2  Wood,  Llm.  Act  543.  From  these 
authorities  it  would  seem  to  follow  that,  if 
these  obligors  had  been  made  parties  to  the 
bill  to  foreclose,  and  a  decree  for  deficiency, 
if  any,  had  been  prayed  for  against  them,  it 
could  not  have  been  granted,  without  proof 
that  one  of  them,  at  least  had  acknowledged 
his  obligation  within  lft  years  prior  to  the 
time  of  filing  the  bill,  notwithstanding  the 
complainant's  lien  upon  the  premises  by  vir- 
tue of  its  mortgage  was  still  binding. 

In  brief  of  counsel  for  complainant  It  is 
urged  that  the  questions  raised  In  this  case 
should  be  presented  by  plea,  and  not  by  de- 
murrer. I  think  that,  if  the  defendant  has 
mistaken  his  mode  of  .relief,  the  other  side 
could  only  take  advantage  of  it  by  notice  of 
motion  to  strike  out  his  demurrer.  Submit- 
ting to  a  hearing  as  introduced  by  the  ad- 
verse party  ought  to  bind  his  antagonist.  I 
think  the  demnrrer  should  be  sustained,  with 
costs. 


In  re  HEATH'S  ESTATE. 

(Prerogative  Court  of  New  Jersey.     May 
Term.  1804.) 

Executors'  Accounts— Aooitisg  Fees— Res 
JrntOATA. 
1.  The  mere  transfer  of  the  balance  shown 
by  an  executor's  account  to  a  subsequent  ac- 


|  count  is  not  an  "auditing  and  reporting"  of 
i  that  part  of  the  estate  represented  by  such  bal- 
j  ance,  within  Laws  1S90,  p.  250,  as  supplemented 
by  P.  L.  1891,  p.  512,  allowing  the  register  of 
the  prerogative  court  one-tenth  of  1  per  cent. 
,  for  auditing  and  reporting  executor's  account* 
,  on  estates  exceeding  $50,000  in  value. 

2.  In  the  absence  of  fraud  or  mistake,  an 
order  confirming  the  auditing  of  an  executor's 
•  accounts  is  a  conclusive  settlement  of  such  ac- 
!  counts. 

Application  by  the  register  of  the  prerog- 
ative court  to  fix  fees  for  auditing  and  re- 
porting the  accounts  of  the  executors  of  the 
estate  of  Stafford  R.  W.  Heath,  deceased. 
Decree  for  applicant  for  part  of  fees  claimed. 

William  Y.  Johnson,  for  register.  John  R. 
Emery,  for  executors. 

THE  VICE  ORDINARY.  The  question  to 
be  decided  In  this  case  arises  under  a  statute 
passed  in  1890  and  another  passed  in  1801. 
By  the  first  it  is  enacted,  in  substance,  that 
the  fees  of  surrogates  for  auditing  and  re- 
porting accounts  shall,  on  estates  exceeding- 
$50,000,  be  at  the  rate  of  one-tenth  of  1  per 
cent,  provided,  however,  that  such  further 
fees  may  be  allowed  in  any  case  as  the  court 
shall  think  reasonable.  P.  L.  1890,  p.  250. 
The  second  provides  that  the  register  of  the 
prerogative  court,  for  all  official  services,  shall 
be  entitled  to  charge  and  receive  the  same 
fees  as  are  now  allowed  by  law  to  the  sur- 
rogates of  the  several  counties  of  this  state 
for  like  services.  P.  L.  1891,  p.  612.  The  wiU 
of  Stafford  R.  W.  Heath,  deceased,  was  prov- 
ed before  the  ordinary,  and  his  executors 
have,  In  consequence,  had  their  accounts  au- 
dited by  the  register  of  the  prerogative  court, 
and  allowed  and  confirmed  by  the  ordinary. 
Their  first  account  was  filed  in  March,  1890. 
The  amount  of  the  estate,  as  shown  by  that 
account  exceeded  $088,000,  and  the  account 
also  showed  that,  after  crediting  the  execu- 
tors with  all  proper  allowances,  there  re- 
mained a  balance  In  their  hands  slightly  in 
excess  of  $297,000.  Since  then  four  other 
accounts  have  been  allowed  and  confirmed, — 
one  in  December,  1890,  another  in  December. 
1891,  another  In  January,  1893,  and  the  last 
In  April,  1894.  The  balance,  of  over  $297,000, 
shown  by  the  first  account  has  been  carried 
Into  each  of  the  subsequent  accounts.  This 
balance,  when  added  to  the  moneys  received 
subsequent  to  the  filing  of  the  first  account, 
made  the  executors  chargeable,  when  they 
exhibited  their  last  account,  in  April,  a8»4. 
with  a  sum  a  little  in  excess  of  $368,000. 
This  $308,000,  less  $43,594.54,  Is  a  mere  ag- 
gregation of  the  balances  shown  by  the  four 
previous  accounts.  Now,  on  this  state  of 
facts  It  is  claimed  on  behalf  of  the  register 
that  he  is  entitled,  under  the  statutes  above 
referred  to,  for  auditing  and  reporting  the 
last  account,  the  one-tenth  of  1  per  cent,  on 
$368,000,  or  the  sum  of  $368;  while  the  ex- 
ecutors insist  that  the  balance  carried  from 
the  preceding  account  into  the  last  account 
constituted  no  part  of  the  estate  accounted 
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for  oy  the  last  account,  but  represented  that 
I  art  of  the  estate  which  had  been  accounted 
Tor  in  the  previous  accounts;  that  such  bal- 
ance had  been  ascertained  by  the  auditing  of 
the  previous  accounts,  and  that  the  register 
did  not,  and  could  not,  when  he  came  to  deal 
with  the  last  account,  do  any  work  in  the  way 
of  auditing  that  part  of  the  estate,  but  that  nil 
he  did  respecting  it  was  simply  to  ndd  it  to  the 
debit  side  of  the  last  account,  so  that  that  ac- 
.■ount  should  show,  not  only  what  the  executors 
had  received  and  paid  out  since  their  last  pre- 
vious accounting,  but  also  the  total  amount 
of  the  estate  remaining  in  their  hands.  The 
rule  regulating  payment,  prescribed  by  the 
statute  of  1800,  Is  a  purely  arbitrary  exac- 
tion. It  is  not  compensation  according  to  the 
value  of  the  work,  but  the  one-tenth  of  1  per 
cent  must  be  allowed  whether  the  work 
occupies  10  days  or  10  minutes,  and  whether 
the  work  is  fairly  worth  the  sum  which  must 
be  allowed,  or  only  an  infinitesimal  part  of 
it  For  auditing  and  reporting  the  account 
»f  an  estate  of  $500,000,  consisting  of  20 
items  or  less,  the  surrogate  is  entitled  to 
$500,  though  the  actual  value  of  the  skill 
and  labor  bestowed  Is  worth  less  than  $5. 
It  Is  obvious  that  the  effect  of  a  statute 
which  Imposes  burdens  in  this  arbitrary  man- 
ner, and  without  the  slightest  regard  to  ben- 
efit, should  not  be  enlarged  by  construction. 
As  the  legislature  cannot  compel  one  citizen 
to  give  his  property  to  another,  It  would  seem 
logically  to  follow  that  it  Is  not  within  Its 
power  to  ordain  that  the  estates  of  decedents 
shall  be  required  to  pay  a  particular  class  of 
public  officers  $50  for  a  service  which  is  not 
reasonably  worth  $1.  To  earn  the  fees  given 
by  the  statute,  a  surrogate  must  both  audit 
and  report  The  words  of  the  statute  are 
"for  auditing  and  reporting."  Nothing  is 
given  for  merely  reporting,  but,  to  be  enti- 
tled to  the  fees  allowed,  it  must  appear  that 
i  lie  surrogate  has  not  only  reported  the  ac- 
.  .tint,  but  also  audited  it  To  audit  an  ac- 
viunt  is  to  examine  and  digest  it,  or  examine 
and  verify  it,  or  examine  and  adjust  it  In 
actual  practice,  to  audit  an  account  is  to 
<ee  that  the  accountant  is  charged  with  every- 
thing with  which  he  Is  justly  chargeable, 
and  that  nothing  is  placed  on  the  credit  side 
«.f  the  account  for  which  he  is  not  Justly  en- 
titled to  credit;  and  then,  after  the  debit  and 
<-redlt  are  thus  made  up,  to  ascertain  the  bal- 
uitoe  remaining  in  his  hands.  Adopting  either 
of  these  definitions  as  a  correct  exposition  of 
what  is  meant  by  the  word  "auditing"  in  the 
statute  under  consideration,  it  would  seem 
to  be  perfectly  clear  that  the  register  did  not 
and  could  not  audit  that  part  of  the  last  ac- 
count which  is  made  up  of  the  balances 
shown  to  be  in  the  hands  of  the  executors  by 
their  previous  accounts.  The  work  of  au- 
diting In  respect  to  that  part  of  the  estate 
tins  been  previously  and  finally  done,  and  the 
l<alances  ascertained  by  such  auditing  were, 
by  the  decrees  of  allowances  and  confirmation, 
conclusively  settled  and  adjudged  against  the 


executors.  Such  adjudications  constitute 
judgments  which,  so  long  as  they  remain  in 
force,  must  be  treated  as  absolute  verities. 
Aud  it  is  also  true  that  those  parts  of  the 
testator's  estate  which  are  embraced  in  and 
covered  by  the  accounts  which  have  already 
been  allowed  and  confirmed  must  be  consid- 
ered, except  in  an  appropriate  proceeding, 
founded  on  fraud  or  mistake,  as  finally  and 
conclusively  settled.  The  accounts  respecting 
them  have  been  finally  audited,  and  the  ac- 
curacy, honestly,  and  fairness  of  the  accounts 
established  by  the  judgments  of  a  competent 
court.  So  long  as  those  judgments  stand, 
neither  the  accounts  nor  any  item  in  them  can 
be  audited  by  anybody.  The  accounts  must 
be  treated  and  considered  everywhere  as  fi- 
nally and  conclusively  settled.  If  simply  trans- 
ferring the  balance  shown  by  a  first  account 
to  a  second  should  be  held  to  be  auditing  of 
that  part  of  the  estate  represented  by  such 
balance,  this  result  would  follow:  that  part 
of  a  testator's  estate  represented  by  the  bal- 
ances thus  transferred,  Instead  of  being  re- 
quired to  pay  fees  for  auditing  once,  might 
be  required  to  pay  them  20  times  or  more. 
For  example,  in  this  case  the  balance  car- 
ried from  the  first  account  to  the  second  was 
over  $297,000.  The  same  sum  constituted 
a  part,  and  much  the  larger  part,  of  each 
subsequent  balance;  so  that,  If  merely  trans- 
ferring these  balances  constituted  an  auditing 
of  that  port  of  the  estate,  then  this  part  of 
the  estate  has  been  audited  five  times,  and 
the  fees  payable  thereon  would  amount  to 
nearly  $1,500.  No  argument  Is  required  to 
prove  that  there  is  nothing  whatever,  either 
in  the  language  or  purpose  of  the  statute  of 
1890,  giving  the  slightest  support  to  a  con- 
struction of  it  which  would  lead  to  a  re- 
sult so  unjust  and  oppressive.  The  register 
is  entitled  to  fees  for  auditing  and  reporting 
the  accounts  filed  In  December,  1801,  January. 
1893,  and  April,  1804,  but  the  amount  of  his 
fees  must  be  calculated  on  the  amount  of 
the  estate  charged  for  the  first  time  against 
the  executors  in  each  of  these  accounts.  That 
amount  appears  to  be  $153,450.  The  fees 
of  the  register  must  therefore,  be  reduced 
from  $368  to  $153. 


WHITE  v.  TIDE  WATER  OIL  CO. 

SAME  v.  TIDE  WATER  PIPE  CO. 

(Court  of  Chancery  of  New  Jersey.     Sept  13, 
1895.) 

Dedication  of  Street — Pkebomption— Abandon- 
h  r  n  t—  estopp  kv. 

1.  Where  land  is  conveyed  as  bounded  by 
a  street,  the  presumption  of  a  dedication  is  con- 
clusive so  long  as  the  deed  stands  unreformed. 

2.  Where  adjoining  landowners,  in  order 
to.  give  each  other  frontage  on  a  street,  execute 
conveyances  to  each  other,  describing  the  prop- 
erty conveyed  as  bounded  by  a  certain  street, 
the  fact  that  one  builds  a  fence  across  the  street 
docs  not  estop  him  to  claim  an  easement  in  the 
whole  street  as  against  another  who  erects  a 
wall  in  the  oentei  of  the  street,  such  wall  being 
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merely  a  part  of  Improvements  commenced  by 
the  latter  before  the  erection  of  the  fence  by 
the  former. 

3.  Nor  does  such  fact  show  an  abandon- 
ment of  the  easement  in  the  street 

Suits  by  Thomas  White  against  the  Tide  Wa- 
ter Oil  Company  and  against  the  Tide  Water 
Pipe  Company  for  mandatory  Injunctions  to 
compel  the  removal  of  a  'wall  and  a  fence  from 
a  street.  Heard  on  bill,  answer,  and  proofs  on 
final  hearing.     Injunction  made  perpetual. 

For  prior  opinion,  see  50  N.  J.  Eq.  1,  25  Atl. 
199. 

Van  Buskirk  &  Parker,  for  complainant.  Al- 
vah  A.  Clark,  for  defendant. 

REED,  V.  G.  These  two  cases  involve  the 
same  questions,  and  were  by  consent  tried  to- 
gether. The  facts  which  underlie  the  ques- 
tions involved  are  set  out  hi  the  opinion  of  the 
chancellor  upon  a  demurrer  to  the  bill  filed  In 
the  first  named  of  the  two  causes.  His  opin- 
ion is  reported  in  50  N.  J.  Eq.  1,  25  Atl.  199. 
The  facts  set  out  in  the  bill  are  these:  Thomas 
White,  the  present  complainant  In  both  bills, 
together  with  his  brother,  Samuel  C.  White, 
were  owners  as  tenants  in  common  of  a  tract 
of  land  in  Bayonne.  The  Central  Railroad 
Company  owned  an  adjoining  tract.  The  line 
which  divided  these  respective  tracts  ran  diag- 
onally across  Twenty-First  street.  The  Whites 
and  the  railroad  company  interchanged  deeds 
so  as  to  make  Twenty-First  street  the  dividing 
line  between  their  respective  properties.  The 
Whites  conveyed  to  the  railroad  company  that 
portion  of  their  tract  which  lay  south  of  Twen- 
ty-First street;  and  the  railroad  company  con- 
veyed to  the  Whites  that  portion  of  its  tract 
which  lay  north  of  Twenty-First  street.  In  the 
description  in  the  Whites'  deed  the  north  line 
of  the  tract  conveyed  ran  along  the  southerly 
side  of  Twenty-First  street,  and  conveyed  the 
land  south  of  that  line.  In  the  description  In 
the  railroad  company's  deed  the  southerly  line 
of  the  land  conveyed  ran  along  the  center  line 
of  Twenty-First  street,  and  conveyed  that  por- 
tion of  their  land  which  lay  north  of  said  line. 
Twenty-First  street  became  the  dividing  line 
of  the  two  properties.  These  deeds  were  in- 
terchanged in  December,  1878.  Samuel  C. 
White  died  November  20,  A.  D.  1S80.  On 
February  18,  1887,  Thomas  White,  the  present 
complainant,  bought  from  the  executors  of  his 
brother,  Samuel  C.  White,  all  of  the  latter's 
former  interest  in  the  premises.  Subsequent- 
ly the  defendant  the  Tide  Water  Oil  Company 
erected  in  the  middle  of  Twenty-First  street, 
opposite  to  the  said  property  of  complainant, 
a  fence,  and  the  defendant  the  Tide  Water 
Pipe  Company  a  wall  and  fence.  The  bills  In 
these  cases  were  filed  to  obtain  a  mandatory 
injunction  to  compel  the  removal  of  the  fence 
and  wall  from  the  said  street. 

The  questions  already  settled  by  the  decision 
of  the  chancellor  are  the  following:  (1)  That 
the  recognition  of  Twenty-First  street  In  the 
respective  deeds  Interchanged  between  the 
Whites  and  the  railroad  company,  amouuted  to 


a  dedication  of  such  street  by  the  respective 
grantors.  (2)  Although  such  dedication  is  still 
unaccepted  by  the  city  of  Bayonne,  and  so  the 
public  right  in  said  street  is  still  inchoate,  yet, 
that  the  grantees  under  the  said  deeds  acquired 
a  right  to  the  use  of  the  said  street  as  a  means 
of  passing  to  and  from  their  premises  as  ap- 
purtenant thereto.  (3)  That  the  grantees  were 
entitled  to  the  unobstructed  use  of  the  whole 
way.  (4)  Tliat  this  court  has  jurisdiction  to 
order  the  removal  of  these  permanent  obstruc- 
tions to  the  use  of  the  street,  to  Its  entire 
width. 

Upon  the  trial  the  defense  Interposed  was 
that  the  Whites,  by  their  acts,  had  abandoned 
their  right  to  the  easement  within  the  lines  of 
Twenty-First  street,  or  that  by  their  acts  they 
had  estopped  themselves  from  invoking  the 
power  of  this  court  to  compel  the  removal  of 
the  present  obstruction.  It  was,  Indeed,  sug- 
gested, rather  than  argued,  in  addition  to  these 
points,  that  the  facts  shown  upon  the  trial  neg- 
atived any  inteutlon  on  the  part  of  the  Whites 
and  the  railroad  company  to  originally  dedicate 
the  street.  But  It  Is  perceived  that,  so  long  as 
the  deeds  stand  unreformed,  the  implication 
of  dedication  is  conclusive,  and  no  previous  or 
concurrent  acts  or  words  of  the  parties  to  those 
deeds  can  in  any  way  affect  the  dedicatory 
force  of  those  conveyances.  So  the  defense 
stands  upon  the  idea  of  on  estoppel  against  or 
•n  abandonment  by  the  complainant.  Both  of 
these  defenses  rest  upon  two  circumstances, 
which  the  defendants  insist  are  established  by 
the  testimony  in  the  cause.  The  first  of  these 
Is  that,  some  time  previous  to  1885,  Mr.  Sam- 
uel C.  White,  In  a  conversation  with  a  Mr. 
Parker,  who  was  the  agent  o{  the  Kalbflelsch 
estate,  having  charge  of  some  property  owned 
by  that  estate  adjoining  Twenty-First  street 
on  its  south  side,  complained  to  Mr.  Parker 
about  the  wagons  of  the  Tide  Water  Pipe 
Company's  employes  passing  along  Twenty- 
First  street.  The  second  is  that  in  1885  all 
travel  over  Twenty-First  street  by  the  wa- 
gons of  the  Tide  Water  Pipe  Company  was 
arrested  by  a  fence  erected  across  said 
street  by  the  direction  of  Mr.  White.  Now, 
in  respect  to  the  estoppel,  there  is  nothing 
to  show  that  either  of  these  facta  induced 
any  course  of  conduct  by  the  defendant. 
This  conversation  with  Mr.  Parker,  so  far 
as  appears,  never  came  to  the  attention  of 
the  defendants  or  their  agents  till  long  after 
the  fence  and  walls  were  commenced,  so  it 
could  not  have  Induced  them  to  make  such 
erections.  Nor  could  the  fact  of  the  clos- 
ure of  Twenty-First  street  by  the  complainant 
in  the  least  degree  have  changed  the  policy  of 
the  defendants  In  dealing  with  their  property. 
Although  the  fence  was  erected  In  1885,  and 
the  wall  was  built  in  1890,  yet  it  is  .entirely 
clear  that  the  wall  would  have  been  erected 
without  regard  to  the  circumstance  that  the 
street  bad  been  so  obstructed  by  the  erection 
of  the  fence;  for  it  appears  conclusively  that 
the  erection  of  the  wall  was  a  sequence  of  the 
erection  of  a  resiles  of  tanks  for  the  reception  of 
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oil.  built  upon  the  property  of  the  defendants. 
These  tanks,  to  accomplish  their  purpose,  had 
to  be  built  each  apart  from  any  other,  at  least 
a  certain  number  of  feet,  so  that  in  case  one 
becomes  Ignited,  as  sometimes  happens,  from 
liditning  attracted  by  its  ascending  vapors,  it 
will  not  endanger  its  neighboring  tank.  Each 
tank  Is  also  protected  from  overflowing  oil 
from  a  burning  tank  by  an  embankment,  and 
around  the  entire  plant  either  an  earth  em- 
lauknient  or  a  wall  Is  constructed  for  the  pur- 
rose  of  protecting  adjoining  property  from  the 
tenders  of  overflowing  burning  oil.  The  wall 
in  (be  middle  of  Twenty-First  street  was  con- 
structed for  that  purpose,  and  it  is  claimed  by 
the  defendant  tnat  it  is  constructed  as  close  to 
the  nearest  tier  of  tanks  as  is  possible,  if  it  is 
to  be  of  efficient  service  as  a  shield  against 
the  danger  mentioned.  Now,  It  appears  that 
the  tanks  upon  the  property  of  the  defendants 
were  constructed  at  different  times  running 
over  a  period  of  five  years.  The  first  was 
built  in  1879  and  the  last  in  18S4.  The  first 
was  constructed  upon  that  portion  of  defend- 
auts'  property  the  most  remote  from  Twenty- 
Fiist  street,  and  the  last  three  were  those 
tK'iiivst  to  Twenty-First  street,  and  within  40 
feet  of  the  wall.  They  were,  however,  all 
built  In  accordance  with  a  plan  adopted  be- 
fore the  commencement  of  the  work  in  1879. 
At  tnat  early  date  the  location  of  each  tank 
was  fixed,  and  the  work  was  afterwards  car- 
ried on,  up  to  the  time  of  its  completion,  with- 
out deviation  from  the  plan  then  adopted. 
riiere  la  not  the  slightest  evidence  that  any 
let  or  word  of  the  complainant,  or  any  one 
■presenting  him,  induced  the  defendants  to 
idopt  the  plan,  or,  to  continue  the  work  in  ac- 
M'Jance  with  Its  requirements.  Nor  is  there 
my  evidence  of  such  acquiescence  by  the 
IVhites  In  the  appropriation  by  the  defendants 
it  the  southerly  half  of  the  streets  as  will  raise 
in  estoppel.  The  fence  was  erected  by  the 
utter  in  1881,  near  the  line  where  the  wall 
m«  erected  in  1890.  But  at  that  time  Twenty- 
First  street  was  not  physically  marked  upon 
he  ground.  Its  boundaries  were  not  appar- 
ent. No  houses  fronted  upon  It.  The  Whites 
-ad  no  occasion  to  use  the  right  of  way  cre- 
itid  by  the  deeds.  Mr.  Thomas  White  says 
bat  be  did  not  know  that  the  fence  encroached 
ipun  the  street  The  defendants  had  the  same 
wirce  of  Information  in  respect  to  the  location 
■'.  the  street  as  had  the  complainant,  and  much 
tiore  Interest  la  accurately  ascertaining  its  11m- 
:«.  The  fact  of  the  previous  existence  of  this 
Vor-e  did  not,  under  the  circumstances,  estop 
s.mplahmnt  from  objecting  to  the  permanent 
nurture  erected  in  1890. 
Nor  do  I  find  any  substance  in  the  point  that 
be  Whites  bad  abandoned  this  right  of  way. 
'iere  nonnser,  while  an  element  from  which  an 
■itf-Dtion  to  abandon  may  be  ascertained,  is 
!'•?  in  itself  evidence  of  the  abandonment  of  an 
a.«  inent.  Water-Power  Co.  v.  Veghte,  21  N. 
'.  E'|.  4fi3.  The  fact  that  a  fence  was  erected 
a  1KS9  across  Twenty-First  street,  which  fence 
v. 3tfA.no.l — 4 


prevented  the  teams  that  were  carting  mate- 
rial for  the  building  of  the  tanks  from  turning 
from  the  Old  Hook  road  on  the  east,  and  from 
passing  along  a  track  which  Is  claimed  to  have 
been  within  the  limits  of  Twenty-First  street, 
is  insufficient  to  prove  such  intention.  The 
fence  was  built  by  Mr.  Bradford,  who  had  the 
use  of  a  building  upon  the  Whites'  property, 
and  the  privilege  of  cultivating  the  adjoining 
land.  His  only  power  to  act  for  the  Whites 
was  confined  to  an  authority  to  collect  rent  for 
their  houses.  He  was  not  sworn  as  a  witness, 
and  it  does  not  appear  from  any  other  source 
that  he  had  authority  to  obstruct  the  street. 
Nor  does  the  remark  which  Mr.  Parker  at- 
tributes to  the  deceased  former  owner  of  the 
undivided  Interest  in  the  Whites'  property 
prove  such  authority.  If  Mr.  Parker's  testi- 
mony is  accurate,  Mr.  White  complained  that 
the  teams  of  the  defendants  were  passing  over 
lands  of  White  and  the  Kalbflelsch  estate.  Now, 
the  evidence  is  conflicting  in  respect  to  the  lo- 
cation of  the  line  of  the  passage  of  these  teams. 
It  is  quite  as  persuasive  that  the  teams  passed 
from  the  Old  Hook  road  at  a  point  on  the  Whites' 
land  north  of  the  line  of  Twenty-First  street  as 
it  is  that  they  passed  directly  along  Twenty- 
First  street  But,  if  Mr.  White  had  directed 
the  erection  of  the  fence  across  the  street,  I 
do  not  think  that  that  act  would  prove  an  in- 
tention to  abandon  his  right  of  way.  It  is  to 
be  kept  in  mind  that  we  are  now  considering 
the  effect  of  such  act,  not  in  the  light  of  an 
estoppel,  but  we  are  regarding  It  as  an  act 
which  proved  an  intention  to  relinquish  all 
rights  In  the  street  as  a  way.  Now,  it  seems 
entirely  clear  that  the  object  of  the  cross  con- 
veyances between  the  Whites  and  the  railroad 
company,  was  solely  for  the  purpose  of  secur- 
ing for  the  Whites'  lands  a  frontage  on  Twen- 
ty-First street,  which  would  result  In  making 
the  land  available  for  building  lots  In  the  fu- 
ture. Now,  it  is  incredible  that  the  Whites, 
after  the  trouble  of  this  arrangement,  and  with 
no  change  In  the  condition  of  affairs  to  induce  a 
change  of  Intention,  should  form  a  design  to 
forego  all  the  advantages  arising  from  this  ar- 
rangement. It  is  quite  probable  that  they  did 
not'  intend  to  presently  make  use  of  the  street, 
for  in  the  condition  of  their  abutting  lands, 
there  was  no  occasion  for  such  use.  It  may 
also  be  that  they  misconceived  the  legal  rights 
of  the  abutting  landowners  to  a  passage  over 
the  said  street  before  It  was  accepted  by  the 
public  authorities.  It  Is  not  unlikely  that  they 
thought  that  until  the  occurrence  of  that  event 
they  had  still  a  right  to  use  that  part  of  their 
lands  which  was  Included  in  such  street  Such 
an  understanding  might  have  led  to  the  In- 
closure  of  the  street;  but  that  they  intended  to 
abridge  any  right  which  accrued  to  them  from 
the  deeds  of  dedication  by  such  act  is  not 
credible.  My  conclusion  is  that  In  no  aspect 
of  the  testimony  can  either  an  estoppel  or  an 
Intention  to  abandon  the  easement  which  they 
had  acquired  be  Imputed  to  the  complainant. 
The  Injunctions  will  be  made  perpetual. 
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HESTON  t.  BECKETT. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
June  Term.  1894.) 

Appeal  from  court  of  chancery. 

Bill  by  Anna  P.  Beckett  against  Isaiah  M. 
Heston  to  cancel  a  deed.  There  was  a  decree 
for  complainant  in  the  chancery  court  (23  Atl. 
1014),  and  defendant  appeals.     Affirmed. 

John  W.  Wartman,  for  appellant.  Allen  B. 
Endicott,  for  respondent. 

PER  CURIAM.  Decree  unanimously  affirm- 
ed, for  the  reasons  given  in  the  court  of  chan- 
cery. 


BOOKW  ALTER  STEEL  &  IRON  CO.  t. 
STOCKTON.   Attorney  General. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
June  Term,  1894.) 

Appeal  from  court  of  chancery. 

Petition  by  John  P.  Stockton,  as  attorney 
general,  against  the  Bookwalter  Steel  &  Iron 
Company,  to  restrain  defendant  from  exercising 
its  franchise  without  paying  certain  taxes. 
There  was  a  decree  for  complainant  in  the  chan- 
cery court  (26  Atl.  463),  and  defendant  ap- 
peals.    Affirmed. 

Horatio  X.  Barton,  for  appellant.  William 
Y.  Johnson,  for  respondent. 

PER  CURIAM.  Order  affirmed,  for  the  rea- 
sons given  in  the  court  of  chancery.  Decree 
unanimously  affirmed. 


ELECTRO-PNEUMATIC  TRANSIT  CO.  v. 
STOCKTON.  Attorney  General. 

(Court  of  Eirors  and  Appenls  of  New  Jersey. 
June  Term,  1894.) 

Appeal  from  court  of  chancery. 

Petition  by  John  P.  Stockton,  as  attorney 
general,  against  the  Electro-Pneumatic  Tran- 
sit Company,  to  rtstrain  defendant  from  exer- 
cising its  franchise  without  payment  of  certain 
taxes.  There  wos  a  decree  for  complainant  in 
the  chancery  court  (26  Atl.  463),  and  defend- 
ant appeals.     Affirmed. 

Horatio  N.  Barton,  for  appellant.  William 
Y.  Johnson,  for  respondent. 

PER  CURIAM.  Order  unanimously  affirm- 
ed, for  the  reasons  given  in  the  court  of  chan- 
cery. 


HARTSHOUNB  et  al.  t.   BOORUM. 

(Court  of  Errors  and  Apponls  of  New  Jersey. 
June  Term,  1894.) 

Appeal  from  court  of  chancery. 

Petition.-  by  George  C.  Boorum  against  Edgar 
Tucker,  Acton  C.  Hartshorne,  and  Charles  E. 
Hill,  praying  that  defendants,  as  purchasers  at 
a  sheriff's  sale,  be  compelled  to  complete  their 
purchase.  There  was  a  decree  for  complain- 
ant in  the  chancery  court  (26  Atl.  456),  and  de- 
fendants Hartshorne  and  Hill  appeal.  Affirm- 
ed. 

Charles  E.  Hill,  for  appellants.  James  Flem- 
ing, for  respondent 

PER  CURIAM.  Order  unanimously  nffirra- 
<•(!.  for  the  reasons  given  in  the  court  of  chan- 
cery. 


EARL  et  nx.  t.  WINTERS. 

(Court  of  Errors  and  Appeals  of  New  Jer<*y 
June  Term,  1894.) 

Appeal  from  court  of  chancery- 
Bill  by  Collins  Winters  against' William  H. 
Earl  and  wife,  to  have  a  deed  absolute  in  form 
declared  a  mortgage.  There  was  a  decree  i<n 
complainant  in  the  chancery  court  (28  Atl.  ir>>. 
and  defendants  appeal.     Affirmed. 

Charles  M.  Woodruff,  for  appellants.  El 
ward  M.  Colie,  for  respondent. 

PER  CURIAM.  Decree  unanimously  affirm 
ed.  for  the  reasons  given  in  the  court  of  chan 
cerjr. 


COOGAN  et  al.  t.  AMOS  H.  VAN  HORN 
Limited. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
May  Term,  1894.) 

Appeal  from  court  of  chancery. 

Bill  by  Amos  H.  Van  Horn,  Limited,  again-! 
Dominick  Coogan  and  another  for  an  injunc- 
tion. From  a  decree  of  the  chancery  court  (3* 
Atl.  788)  granting  the  writ,  defendants  »ppe?.':. 
Affirmed. 

Abner  Kalisch,  for  appellants.  Robert  H. 
McCarter,  for  respondent 

PER  CURIAM.  Order  unanimously  affin. 
ed,  for  the  reasons  given  in  the  court  of  chin 
eery. 


WILSON  et  al.  t.  ALPAUGH. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
June  Term,  1894.) 

Appeal  from  court  of  chancery. 

Bill  by  Elizabeth  C.  Wilson  against  Richard 
H.  Wilson  and  another  on  a  promissory  nottv 
Plaintiff  died  pending  suit,  and  Charles  Al 
paugh,  as  executor,  was  substituted  as  plain 
tiff.  From  a  decree  of  the  chancery  court  f-> 
Atl.  722)  in  favor  of  complainant,  defendants 
appeal.     Affirmed. 

Charles  A.  Skillman,  for  appellants.  Richard 
S.  Kuhl,  for  respondent 

PER  CURIAM.  Decree  unanimously  affirm 
ed,  for  the  reasons  given  in  the  court  of  chan- 
cery. 


PENNSYLVANIA  R.  CO.  et  al.  ▼.  NATION 
AL  DOCKS  &  N.  J.  J.  C.  RY.  CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
June  Term,  1894.) 

Appeal  from  court  of  chancery. 

Bill  by  the  National  Docks  &  New  «Ter«-.r 
Junction  Connecting  Railway  Company  against 
the  Pennsylvania  Railroad  Company  and  a: 
other.  From  an  order  of  the  chancery  court 
(28  Atl.  71)  denying  an  application  by  defend- 
ants for  removal  of  the  cause,  they  appeal.  Af- 
firmed. 

James  B.  Vralcnburgh  and  Joseph  D.  Be*ik 
for  appellants.  Charles  L  Corbin  and  John  E 
Emery,  for  respondent 

PER  CURIAM.  Order  unanimously  affirar 
ed.  for  the  leasons  given  in  the  court  of  chan- 
cery. 
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PATTERSON  v.  MADDEN. 

•Cuart  of  Chancery  of  New  Jersey.     Sept  13, 
US95.) 

Wills — Nature  of  Estate  Devised. 

L  Testator  devised  land  to  a  person,  with 
:.iaitation  over  if  the  devisee  died  "without 
taring  issue.'  Held,  that  the  first  devise, 
nhich.  under  the  statute,  would  have  been  a 
f>-e  simple,  was,  by  the  limitatiou  over,  cut 
l.wii  to  a  fee  tail,  which,  by  the  statute  of  de- 
-  •  nt  (section  11),  was  transmuted  into  a  life 
"tste  in  the  devisee,  as  the  presumption  is 
lilt  testator  meant,  by  the  words  ''without 
d-tring  issue,"  an  indefinite  failure  of  issue. 

2.  If  the  will  had  shown  that  testator,  by 
rhe  words  "without  leaving  issue,"  meant  is- 
>ie  at  death,  the  devise  would  not  have  creat- 
ed in  indefeasible  fee  simple,  but  a  fee  sub- 
:«x  to  be  defeated  by  the  limitation  over  by 
tar  of  an  executory  devise. 

Bin  by  John  H.  Patterson  against  Thomas 
B.  Madden  to  compel  specific  performance  of 
-:  agreement  to  purchase  lands.  Decree  for 
iefendant 

Ou  January  1,  1895,  John  H.  Patterson,  the 

•  mpialnant,  contracted  to  convey  to  Thomas 
.'..  Madden,  the  defendant,  by  deed  of  general 

•  jranty,  free  from  incumbrances,  a  cer- 
iia  tract  of  land  In  Monmouth  county.    Mad- 

■Vn  agreed  to  pay,  upon  delivery  of  a  deed 
r»r  the  said  property,  the  sum  of  $4,000.  A 
'Vvd  was  duly  executed  by  the  complainant, 

■  si.  with  It,  he  attended  at  the  time  and  place 

■  t  which  it  'was  to  be  delivered;  but  the  de- 
'••ulant  did  not  then  and  there  appear,  and, 
.iltboogb  since  requested  to  perform  his  part 
•'.  -he  agreement,  has  refused  to  do  so.  The 
'•  feiidant  sets  up,  as  an  answer  to  complain- 
Lt's  billi  that  the  complainant  Is  not  seised 
'.  •  title  in  fee  simple,  and  therefore  is  un- 
file to  convey  to  the  defendant  the  title  for 
••iich  the    defendant    promised  to  pay  the 


0.  D.  W.  Vroom,  for  complainant. 
ii"bert  Walker,  for  defendant 


Edwin 


REED,  V.  C.  (after  stating  the  facts).  It 
t  not  questioned  that  the  locus  in  quo  Is  a 
"irt  of  a  tract  of  land  which  was  devised  to 

.*  complainant  by  his  father,  James  Pat- 
••-rson.  Nor  is  it  questioned  that  the  father 
L;d  a  title  In  fee  simple  In  the  said  land. 
"."be  single  question  presented  is,  what  Inter- 
im devolved  upon  the  complainant  by  force 
'  f  the  devise  contained  in  the  will  of  his 
'tther?  If  such  interest  is  a  fee  simple,  then 
'te  complainant  Is  entitled  to  a  decree;  but, 
if  less  than  a  fee  simple,  he  is  without  equity. 
A*  already  remarked,  to  discover  of  what 
'lie  the  complainant  Is  seised,  we  must  recur 
■«  the  will  of  James  Patterson.  The  first 
'  -snse  of  that  will  is  couched  in  the  follow- 
.i_-  language:  "I  pive  and  bequeath  unto  my 
vn  John  H.  Patterson,  on  the  following  con- 
;  rions.  as  follows,  the  following  described 
--art  of  land  [describing  the  farm  and  one- 
•_ird  of  a  tract  of  woodland]."  By  the  same 
'.m.-uage  he  gave  Samuel  H..  another  son,  an- 
•  :ist  farm,  and  one-third  of  the  same  wood 


lot  By  the  same  language  he  gave  to  Henry 
Patterson,  still  another  son,  a  third  farm, 
with  the  remaining  third  part  of  said  wood 
lot,  subject  to  the  use  of  the  tenant  thereon 
for  one  year  from  the  1st  of  April  next  after 
his  decease.  He  gave  to  his  wife  the  use 
of  the  homestead  farm  and  the  big  meadow 
adjoining,  and  of  another  farm  adjoining  the 
homestead  farm,  during  her  natural  life.  Aft- 
er her  death,  he  gave  to  his  son  Ewing  Patter- 
son one  of  these  farms,  and  to  his  son  Joseph 
C.  Patterson  the  other  of  these  farms,  and  di- 
vided the  big  meadow  between  these  two 
sons.  He  gave  certain  legacies  to  his  daugh- 
ters, one  of  which  was  charged  upon  the 
farms  devised  to  James  H.  and  Henry  Patter- 
son. This  legacy  has  been  paid.  He  then  or- 
dered that  none  of  the  farms  should  be  sold 
by  any  of  the  sons  during  the  life  of  the  tes- 
tator's wife.  Then  follows  this  clause:  "I 
order  and  direct  that  if  any  of  my  said  sons. 
John  H.,  Samuel,  Henry,  Ewing,  and  Joseph. 
should  die  without  leaving  Issue,  and  leav- 
ing a  widow,  then  the  widow  of  such  son  so 
becoming  deceased  may  have  the  use  of  the 
farm  which  is  herein  given  to  such  son  so 
long  as  such  widow  of  such  deceased  son  re- 
mains unmarried;  and,  on  the  event  of  the 
marriage  or  decease  of  said  widow  of  such 
son  so  becoming  deceased,  I  give  and  be- 
queath unto  such  persons  as  may  then  be  my 
lawful  heirs,  forever." 

The  question  is  whether  the  first  devise, 
which,  under  our  statute,  is  one  In  fee 
simple,  is  cut  down  by  the  subsequent  clause 
limiting  over  the  estate  in  case  the  devisee 
should  die  without  leaving  issue.  It  was  en- 
tirely settled  at  common  law  that  the  phrase 
"leaving  no  Issue,"  or  "without  leaving  is- 
sue," when  applied  to  a  devise  of  land,  meant 
an  Indefinite  failure  of  issue;  but,  when  ap- 
plied to  a  bequest  of  personalty,  it  imported 
failure  of  Issue  at  the  time  of  the  death  of 
the  first  legatee.  3  Jarm.  Wills  (Rand.  & 
T.  Ed.)  p.  298.  The  effect  of  a  limitation 
over  in  the  event  of  the  devisee  dying  leav- 
ing no  issue,  or  without  leaving  Issue,  upon 
a  preceding  devise  of  land  to  a  person  in- 
definitely, or  to  a  person  for  life,  or  to  a  per- 
son and  his  heirs,  was  also  entirely  settled. 
If  a  devise  was  to  a  devisee  and  his  heirs. 
the  limitation  over  Imported  that  the  tes- 
tator used  the  word  "heirs"  In  the  qualified 
sense  of  "heirs  of  his  body."  If  the  gift  was 
to  the  devisee  expressly  for  life,  or  was  to 
him  without  words  of  inheritance,  the  limita- 
tion over  implied  that  the  testator  intended 
that  the  estate  to  be  taken  by  the  first  devisee 
should  be  of  such  duration  as  to  fill  up  the 
chasm  in  the  disposition,  to  prevent  the  fail- 
ure of  the  ulterior  devise,  which  would  oth- 
erwise be  bad  for  remoteness.  2  Jarm. 
Wills,  pp.  130,137.  The  gift  to  the  first 
devisee  was  in  both  instances,  by  Implication, 
a  devise  to  him  and  the  heirs  of  his  body; 
and  so  his  estate,  if  given  for  life,  was  en- 
larged, and,  If  given  in  fee  simple,  was  cut 
down  to  a  fee  tail.    In  the  case  of  Chctwood 
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v.  Winston,  40  N.  J.  Law,  337,  the  limitation 
over  after  a  devise  in  fee  was  in  substantial- 
ly the  same  words  as  appear  in  the  present 
will.  Chief  Justice  Beasley,  for  the  court  of 
errors,  remarked  that  the  legal  effect  of  this 
language,  by  an  almost  unbroken  line  of  au- 
thorities, was  to  create,  by  the  rules  of  the 
common  law,  an  estate  tail.  This  being  the 
effect  of  the  language  employed  in  the  pres- 
ent devise,  the  estate  of  the  devisee  is  seized 
by  the  eleventh  section  of  our  statute  of  de- 
scent, and  transmuted  into  an  estate  for  life. 
Redstrake  v.  Townsend,  39  N.  J.  Law,  372. 
It  is  to  be  remarked  that  an  Implied  estate  in 
fee  tail  rests  upon  the  presumption  that  the 
testator  meant,  by  the  words  "without  leav- 
ing Issue,"  an  Indefinite  failure  of  issue. 
This,  however,  Is  not  a  conclusive  presump- 
tion; for  if  it  clearly  appears,  from  other  lan- 
guage employed  in  the  will,  that  issue  at 
death  was  meant,  such  language  will  change 
the  time  of  the  failure  from  an  indefinite  to  a 
definite  date.  I  fall  to  discover  such  Inten- 
tion clearly  manifested  by  the  testator  in  the 
present  will.  But  if  it  appeared,  in  the  most 
convincing  shape,  that  the  testator  meant,  by 
the  phrase  "dying  without  leaving  issue," 
that  the  limitation  over  was  to  occur  only 
in  the  event  of  the  absence  of  issue  at  the 
time  of  the  death  of  the  first  devisee,  it  would 
not,  In  the  least,  help  the  complainant.  It 
would  not  clothe  him  with  the  estate  which 
he  bargained  to  convey.  Instead  of  an  Inde- 
feasible fee  simple,— which  estate  he  required, 
to  fill  his  contract,— he  would  then  be  seised 
of  an  estate  in  fee  simple  with  a  limitation 
over  by  way  of  executory  devise.  His  estate 
would  be  defeasible  upon  his  dying  without 
leaving  issue,  and  leaving  a  widow.  Ken- 
nedy v.  Kennedy,  20  N.  J.  Law,  185;  Groves 
v.  Cox,  40  N.  J.  Law,  40.  In  respect  to  the 
Insistence  of  counsel  for  the  complainant  that 
the  words  "dying  without  leaving  Issue"  refer 
to  the  death  of  the  first  devisee  before  the 
death  of  testator,  I  can  draw  no  such  inten- 
tion from  the  other  language  used  by  the  tes- 
tator. Nor  do  I  regard  any  one  of  the  cases 
cited  In  support  of  this  position  as  pertinent 
to  the  specific  devise  found  in  the  present  in- 
stance. There  must  be  a  decree  for  the  de- 
fendant 


WALTON  v.  RORKE. 
(Supreme  Court  of  New  Jersey.    Aug.  8,  1895.) 

Vacation  of  Judgment— Laches. 

R.,  the  plaintiff,  recovered  a  judgment 
against  W.,  the  defendant,  upon  which  a  fieri 
facias  was  issued  and  returned  unsatisfied. 
Some  time  after  the  judgment  was  recovered, 
R.  entered  into  an  agreement  with  W.  to  ex- 
tend the  time  for  payment  of  the  claim,  by  in- 
stallments. But,  before  the  period  for  the 
payment  of  any  installment  had  elapsed,  R.  is- 
sued an  alias  fieri  facias,  upon  which  a  sale  of 
some  of  the  personal  property  of  W.  was  had, 
and  the  judgment  thereby  partially  satisfied, 
and,  as  to  the  balance  due  thereon,  the  fi.  fa. 
was  returned  unsatisfied.  Afterwards  supple- 
mentary proceedings  for  discovery  in  aid  of  ex- 


ecution were  taken  by  R.  against  W.,  onto 
which  W.  was  examined  under  oath.  l>: 
these  proceedings  and  the  evidence  thereunto. 
a  receiver  was  appointed,  who  realised  the  bs.- 
ance  of  the  judgment,  and.  by  order  of  the 
court,  paid  the  same  to  R.  W.,  during  the  mi- 
ency  of  all  these  proceedings,  entirely  failed 
and  omitted  to  set  up,  take  advantage  »f.  or 
enforce  his  agreement  for  tie  extension  of  tim- 
of  payment.  After  the  money  had  been  paid  bj 
the  receiver.  W.  endeavored  to  enforce  his  airre^ 
ment  by  proceedings  on  rule  to  show  cause  «-b< 
the  judgment  of  R.  should  not  be  vacated  sod 
the  supplementary  proceedings  set  aside.  II ''4 
on  the  hearing  of  thi9  rule,  that  W.  was  in  ls<4 
es  by  his  conduct,  and  disentitled  to  the  ail  el 
the  court:  and  that,  if  any  right  of  enfor*- 
ment  by  W.  of  his  agreement  existed,  he  mt>>! 
be  left  to  his  action  for  a  breach  of  the  apv- 
ment. 

(Syllabus  by  the  Court) 

Action  by  Allen  B.  Rorke  against  F.  Tli^ 
dore  Walton.  Heard  on  rule  to  show  cans' 
why  judgment  for  plaintiff  should  not  be  va- 
cated, and  supplemental  proceedings  there* 
set  aside.     Rule  discharged. 

Argued  February  term,  1895,  before  DIX- 
ON and  LIPPINCOTT,  .TJ. 

LIndley  M.  Garrison,  for  plaintiff.  E.  1 
Armstrong,  for  defendant 


LIPPINCOTT,  J.    On  January  4, 1SW.  the 
plaintiff  in  this  action,  Allen  B.  Rorke.  re- 
covered a  judgment  In  this  court  against  i» 
defendant,  F.  Theodore  Walton,  and  an  elo- 
cution was  Issued  thereon,  and  returned  un- 
satisfied.    On  August  27,  1894,  an  alias  5:ri 
facias  was  sued  out  and,  as  the  facts  ap- 
pear to  be,  a  sale  of  some  portion  of  the  per- 
sonal property  of  Rorke  made  in  Bart  satis-1 
faction  thereof,  and  as  to  the  balance  it  nsj 
returned  unsatisfied.    After  its  return,  sup- 
plementary proceedings  were  taken  by  tie] 
plaintiff  against  the  defendant  for  discoTerj 
in  aid  of  execution.     The  order  for  discot-] 
ery  was  made  on  November  24,  1894.  Code; 
this  order,  the  defendant  was  examined  M 
depositions  taken;  and  on  January  3.  W 
the  evidence  was  filed  In  this  court,  and « 
receiver  appointed  according  to  the  staraw 
The  receiver,  in  the  exercise  of  his  pownJ 
realized  the  balance  of  the  judgment,  and  J 
accordance  with  an  order  of  this  court  na*" 
on  January  7,  1895,  paid  the  same  to  tbj 
plaintiff,    in    satisfaction    of    his  judgmw 
against  the  defendant,  and  on  the  same  daj| 
filed  a  report  of  his  proceedings  as  receW' 
On  January  9,  1895,  the  defendant,  Walt* 
applied   for  and  obtained   a   rule  to  ?taj 
cause  why  the  judgment  should  not  be 
cated  and  the  supplementary  proceeding? 
aside.    Evidence  has  been  taken  on  thisri 
and  It  appears  that  the  basis  of  the  claia 
the  defendant  for  relief  is  that  on  Jaiwi 
30,  1894,  the  plaintiff,  with  other  creditor* 
Walton,  agreed   with  him  that  they  vr;« 
extend  the  time  of  the  payment  of  their; 
spective    claims    against    him,    so  thai  I 
whole  amount  thereof  should  be  paid  is 
stallments,  with  interest  at  6  per  centum  I 
annum;    that  is,  20  per  cent,  on  January  1 
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1S93,  and  20  per  cent.  In  each  of  the  four 
rears  thereafter  at  the  same  date.  An  agree- 
ment of  this  character  In  writing  was  exe- 
cuted by  the  plaintiff,  and  some  others,  If 
D'.t  all,  of  the  creditors  of  the  defendant. 
The  formal  execution  of  this  agreement  is 
admitted  by  the  plaintiff,  and  It,  and  the  cir- 
cumstances surrounding  its  execution,  and 
the  relations  in  respect  to  this  matter  of  the 
phintiff  and  defendant,  constitute  the  evi- 
dence before  the  court  upon  this  rule.  Treat- 
ing this  agreement  as  valid  and  binding,  the 
defendant  insists  that,  by  the  force  of  its 
terms,  it  applies  to  and  renders  the  judg- 
ment invalid  and  Inoperative;  that,  by  rea- 
son of  this  agreement,  a  new  relation  was  es- 
tablished between  the  parties;  and  that,  by 
force  of  the  agreement,  nothing  remained  due 
open  the  Judgment;  and  that,  at  least,  no 
proceedings  by  way  of  execution  or  supple- 
mentary proceedings  were  maintainable  to 
raforce  It  On  the  part  of  the  plaintiff,  the 
ralidity  of  this  agreement  is  attacked,  on 
toe  ground  that  the  plaintiff  was  induced  to 
execute  it  upon  the  representation  that  all 
toe  creditors  of  the  defendant  were  to  be 
parties  to  it,  and  that  In  fact  a  large  number 
rf  tbe  creditors  did  not  become  parties  to  it; 
:hat,  therefore,  whatever  its  effect  may  be, 
is  execution  by  the  plaintiff  was  induced  by 
'rand  and  false  representations,  and  for  these 
■easons  It  never  became  operative,  nor  was  it 
iver  intended  to  be  of  any  force  or  effect. 
It  has  not  been  found  at  all  necessary  in 
bis  case  to  discuss  or  decide  the  question 
rtietlier.  under  the  circumstances  developed 
ti  the  evidence,  this  agreement  is  valid  and 
>inding  upon  the  parties,  and  no  opinion  is 
^pressed  upon  this  point.  It  may,  for  the 
mrposes  of  the  determination  of  this  rule,  be 
issr.nied  to  have  beeen  an  effective  and  bind- 
ng  contract  between  the  parties,  and  opera- 
ive  according  to  the  terms  incorporated 
herein.  But  it  is  in  no  sense  an  agreement 
>a  the  part  of  the  plaintiff  to  waive  his 
ndgment  or  to  discharge  it,  but  only  to  give 
ime,  and  accept  its  payment  In  stated  In- 
stallments. It  is  no  more  a  waiver  or  dis- 
harge  of  the  Judgment  of  the  plaintiff  than 
t  is  a  waiver  or  satisfaction  of  his  original 
lebt  due  him  from  the  defendant.  The  claim 
if  the  plaintiff  remained  incorporated  in  his 
odgment  against  the  defendant,  and  the  in- 
lerent  force  and  efficacy  of  the  Judgment 
till  subsisted,  and  its  validity  and  regular- 
ly were  In  no  wise  affected.  It  still  stood 
urontested,  with  no  part  thereof  relinqulsh- 
il  or  remitted;  and,  if  it  was  not  paid  with- 
n  the  time  and  according  to  the  mode  pro- 
ided  in  the  agreement,  the  plaintiff  was  at 
iberty  to  enforce  It  by  the  orderly  and  regu- 
tr  course  of  procedure  to  enforce  judgments, 
riils  being  tbe  purport  and  effect  of  this 
ipreement,   the  plaintiff,  treating  It  as  In- 


valid and  Inoperative,  proceeded  to  enforce 
his  judgment  in  the  usual  manner.  It  was 
then  the  privilege  of  the  defendant  to  enforce 
his  agreement,  if  he  considered  It  valid  and 
binding,  and  bar  tbe  further  procedure  upon 
the  judgment  This  he  failed  to  do,  but  per- 
mitted an  alias  execution  to  issue  against 
him,  upon  which  a  levy  and  sale  of  his  per- 
sonal property  were  made  in  part  satisfaction. 
The  execution  in  part  remaining  unsatisfied, 
supplementary  proceedings  under  the  statute, 
to  which  he  was  a  party,  were  taken  for  dis- 
covery of  his  property  and  effects,  for  the 
purpose  of  subjecting  them  to  the  further 
satisfaction  of  the  judgment  Under  these 
proceedings  he  was  examined  without  pro- 
test, because  of  his  agreement  with  the  plain- 
tiff, and  without  referring  to  it  or  setting  it 
up  in  any  wise  in  bar  of  the  proceedings. 
After  the  evidence  was  taken  and  filed,  a  re- 
ceiver was  appointed,  who,  in  due  course, 
from  the  assets  of  the  defendant  coming  to 
his  hands,  realized,  and,  by  order  of  the  court, 
paid  to  the  plaintiff,  the  balance  of  the  Judg- 
ment. At  no  time  during  the  pendency  of 
these  proceedings  did  the  defendant  ever  as- 
sert the  efficacy  of  the  alleged  agreement,  nor 
In  the  slightest  attempt  to  invoke  its  protec- 
tion. Time  and  again  he  permitted  the  pro- 
cess of  the  court  to  be  directed  against  him 
without  asserting  a  single  antagonistic  right 
by  virtue  of  his  agreement  or  otherwise.  He 
was  In  entire  laches  In  this  respect.  If  this 
agreement  possessed  any  validity  at  all  In 
this  respect,  this  was  the  time  it  should  have 
been  asserted  and  enforced.  He  was  then 
obliged  to  assert  it  or  lose  the  benefit  of  it, 
because  the  position  of  the  plaintiff  was  at 
all  times  changing.  It  is  impossible  to  re- 
gard his  conduct  in  any  other  light  than  as 
entirely  acquiescent,  and  thereby  disentitling 
himself  to  tbe  aid  of  the  court.  The  enforce- 
ment of  his  rights  in  this  matter  and  In  re- 
gard to  these  proceedings  has  been  barred  by 
his  laches,  and  the  court  cannot  now  aid 
him.  He  was  fully  aware  of  the  character 
of  his  legal  rights  under  this  agreement,  and 
of  the  infringement  upon  them.  With  this 
knowledge,  he  entirely  failed  and  omitted  to 
assert  those  legal  rights,  or  even  to  protest 
against  their  infringement.  By  his  laches,  he 
lost  his  right  to  take  advantage  of  his  agree- 
ment In  these  proceedings.  The  court  should 
not  now  interfere  with  the  status  which  he 
has  thus  assisted  in  creating,  or  which  at 
least  has  been  created  with  his  acquiescence, 
or  neglect  and  failure  to  assert  those  rights 
which  would  have  prevented  the  situation 
now  found  by  the  court  as  existing.  For 
any  enforcement  of  this  agreement  deemed 
by  htm  desirable,  he  must  be  left  to  his  ac- 
tion for  a  breach  of  it.  Whether  such  right 
of  action  exists,  no  opinion  is  expressed.  The 
rule  must  be  discharged,  with  costs. 


Digitized  by 


Google 


54 


ATLANTIC  RErORTER,  Vol.  33. 


(X.  J. 


STATE  (BOICH,  Prosecutor)  v.  BOARD  OF 
CHOSEN  FREEHOLDERS  OF  ES- 
SEX COUNTY. 
(Supreme  Court  of  New  Jersey.  Aug.  8,  1895.) 
Counties — Poweks  op  Boaki>. 
Under  the  act  entitled  "An  act  to  au- 
thorize the  burial  of  the  bodies  of  any  hon- 
orably discharged  soldier,  sailor  or  marine, 
who  shall  die  without  leaving  means  suffi- 
cient to  defray  funeral  expenses,"  approved 
February  13,  1884  (P.  L.  1884,  p.  17)  the 
boards  of  chosen  freeholders  in  the  respective 
counties  of  this  state  have  no  legal  power  or 
authority  to  create  tie  independent  office,  po- 
sition, or  employment  of  "superintendent  of 
soldiers'  burials,  or  any  like  office,  position, 
or  employment,  and  affix  an  annual  or  other 
salary  thereto.  The  power  and  authority  of  the 
board  of  chosen  freeholders  under  this  act 
are  by  the  plain  provision  thereof  limited  and 
restricted  to  the  designation  of  some  county  of- 
ficial, already  created  and  in  existence,  and 
not  having  by  law  the  care  of  paupers  and  the 
custody  of  criminals,  to  perform  the  duties  pro- 
vided to  be  performed  under  the  provisions 
of  this  act;  and  the  county  official  so  desig- 
nated must  be  one  whose  accounts  are  in  oth- 
er respects  audited  and  paid  by  the  board  of 
chosen  freeholders. 
(Syllabus  by  the  Coart.) 

Application  in  the  name  of  the  state  at  the 
suit  of  James  T.  Bolce  for  certiorari  to  the 
board  of  chosen  freeholders  of  the  county  of 
Essex.    Denied. 

Argued  June  term,  1895,  before  VAN 
SYCKEL  and  LIPPINCOTT.  JJ. 

Joseph  A.  Beecher,  for  prosecutor.  Joseph 
L.  Munn,  for  defendants. 

LIPPINCOTT,  J.  The  application  for  this 
writ  was  made  upon  affidavit  and  notice. 
The  affidavit  presented  the  facts  folly,  and 
the  matter  was  fully  argued  on  both  sides. 
The  prosecutor  is  a  resident  of  the  county  of 
Essex,  and  was  on  the  10th  day  of  May, 
1803,  'at  a  regular  meeting  of  the  board  of 
chosen  freeholders  of  that  county,  elected  or 
appointed  to  the  position,  office,  or  employ- 
ment of  "superintendent  of  soldiers'  burials," 
at  a  salary  of  $500  per  annum,  payable  in 
monthly  installments.  This  appointment  was 
made  by  virtue  of  the  provisions  of  an  act  of 
the  legislature  entitled  "An  act  to  authorize 
the  burial  of  the  bodies  of  any  honorably  dis- 
charged soldier,  sailor  or  marine,  who  shall 
hereafter  die  without  leaving  means  sufficient 
to  defray  funeral  expenses,"  approved  Feb- 
ruary 13,  1884  (P.  L.  1884,  p.  17).  On  May 
9,  1894,  the  prosecutor  was  reappointed  at 
the  same  salary  for  one  year,  and  under  this 
appointment  he  continued  to  perform  the  du- 
ties required  by  the  act  until  May  8,  1895, 
at  which  latter  date  the  board  of  chosen  free- 
holders by  resolution  appointed  one  Henry  H. 
Smith  to  this  position  or  employment  In  his 
place  and  stead  at  a  salary  of  $400  per  an- 
num. -The  prosecutor,  upon  this  application, 
seeks  a  writ  of  certiorari  to  review  the  reso- 
lution and  proceedings  appointing  Smith  to 
this  position,  for  the  purpose  of  having  the 
same  declared  illegal  and   invalid  and   set 


I  aside,  standing,  as  they  do,  as  a  bar  to  the 
!  further  continuance  of  his  employment    The 
i  prosecutor  contends  for  his  right  to  continue 
!  in  this  position  on  the  ground  that  the  statute 
of  1884,  to  which  reference  has  been  made, 
'  does  not  fix  the  term  for  which  he  holds,  and 
that,  being  an  honorably  discharged  soldier 
;  of  the  United  States,  holding  an  office  or  posi- 
'  Hon  the  term  of  which  is  not  fixed  by  law. 
under  the  provisions  of  the  seventh  section  of 
an  act  entitled  "An  act  to  re-organize  the 
j  boards  of  chosen  freeholders  in  counties  of 
.  the  first  class  in  this  state,"  approved  May  16, 
1894  (P.   L.   1894,   p.   35S),  #he   is  protect  e<l 
'  from  removal  or  displacement    This  section 
'  declares   in   one  of   its   provisos  that   any 
!  honorably  discharged  soldier  or  sailor  of  the 
United  States  shall  continue  and  remain   in 
!  their  respective  offices  or  positions  the  same 
|  as  if  the  act  had  not  been  passed,  and  shall 
I  only  be  removed  for  cause.    The  act  is  oue 
!  which,  among  other  things,  provides  for  the 
.  termination   of  certain  offices   and'  employ- 
ments under  the  boards  of  chosen  freeholders 
.  in  the  counties  of  the  first  class  in  this  state, 
I  but  provides  against  the  removal  of  honora- 
bly discharged  soldiers  or  sailors  of  the  Unit- 
ed States.    Without  at  all  discussing  the  as- 

■  sumptions  upon  which  this  contention  of  the 
i  prosecutor  proceeds,  It  seems  clear  to  us  that 

the  power  of  the  boards  of  chosen  freeholders 
;  in  the  respective  counties  is  limited  and  re- 
stricted by  the  act  of  1884,  for  its  purposes, 
to  the  designation  of  some  county  official  not 
designated  by  law  for  the  care  of  paupers  or 
'  the  custody  of  criminals,  whose  accounts  in 

■  other  respects  are  audited  and  paid  by  tbe 
board.  The  first  section  of  the  act  provides 
that  it  shall  be  the  duty  of  the  board  of  free- 

1  holders  In  each  of  the  counties  of  this  state 
.  to  designate  for  the  purposes  of  the  act  "some 
:  proper  authority,  other  than  that  designated 
1  by  law  for  the  care  of  paupers  and  the  custo- 
dy of  criminals."    By  a  reasonable  construction 
this  language  can  only  refer  to  some  "proper 
.  authority"  already  in  existence.     The  provi- 
;  sion  that  it  shall  be  "some  proper  authority" 
!  other  than  that  designated  by  law  for  the 
care  of  paupers  and  the  custody  of  criminals. 
i  renders  it  clear  that  It  was  intended  that  this 
proper  authority   was  one   already   created. 
Besides,    the   second    section,    among   other 
.  things,  provides  that  "the  board  of  freeholders 
'  of  such  county  is  hereby  authorized  and  di- 
rected to  audit  the  accounts  and  to  pay  the 
expense  of  such  burial  in  the  same  manner  in 
which  the  accounts  of  such  officer  as  shall 
be  charged   with  the   performance   of  such 
duty  as  above  provided,  shall  be  audited  and 
paid."    It  Is  clear,  upon  a  proper  construction 
of  this  act,  that  the  boards  of  chosen  free- 
holders have  no  power  under  It  to  create  any 
office,    position,    or    employment    whatever. 
The  act  simply  confers  upon  the  boards  tln> 
power  to  Impose  upon  some  competent  proper 
county  official  or  authority  already  In  exist- 
ence, the  accounts  of  whom  are  audited  axid 
paid  by  the  board,  the  performance  of  the 
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duties  required  by  the  act,  and  to  audit  and 
pay  the  expenses  incurred  under  the  act  lu 
the  same  manner  in  which  the  other  accounts 
of  such  authority  or  of  such  official  are  audit- 
ed and  paid.  With  the  power  of  the  boards 
titw  defined  and  restricted,  it  will  be  seen, 
»  far  as  the  facts  appear  in  the  affidavits 
Vfure  us,  neither  the  prosecutor  nor  Mr. 
Smith  are  entitled  to  hold  the  so-called  "po- 
rtions." or  exercise  the  employments  to 
which  they  have  been  appointed.  The  crea- 
tion of  this  position  or  employment  was  by 
iaw  unauthorised.  The  prosecutor  therefore 
has  no  legal  standing  in  his  application  for 
the  writ  of  certiorari,  and  it  must  be  denied. 


STATE  (WEST  JERSEY  TRACTION   CO., 
Prosecutor)  T.  SHIVERS  et  aL 

'Sopreme  Court  of  New  Jersey.    Sept.  16, 
1895.) 

Street  Railroads  —  Gkantisg  or  Right  to 
Coxbtbcct. 
A  consent  by  the  board  of  public  works 
of  the  city   of  Camden  that  a  street  railway 
iter  lay  and  construct  its  tracks  therein  is  a 
•wet  regulation,   which,   under  the  city  char- 
ter and  the  act  creating  said  board,  must  be  by 
ordinance. 
■  Syllabus  by  tho  Court) 

Certiorari  by  the  state,  at  the  prosecution 
<  f  the  West  Jersey  Traction  Company,  against 
Bowman  H.  Shivers  and  others,  to  review  a 
resolution  of  the  board  of  public  works  of 
•"amden.     Judgment  for  prosecutor. 

Argued  June  term,  1805,  before  VAN 
SYCKEL,  MAGIE,  and  GARRISON,  JJ. 

T.  E.  French  and  L.  M.  Garrison,  for  pros- 
ecutor. E.  A.  Armstrong  and  D.  J.  Pan- 
••oast,  for  defendants. 

GARRISON,  J.  This  Is  a  certiorari  bring- 
ing up  a  resolution  of  the  board  of  public 
works  of  the  city  of  Camden,  passed  May 
4,  1893,  In  these  words: 

"Resolved,  that  permission  be,  and  the 
■■ame  is  hereby,  given  to  the  Camden  Horse 
Railroad  Company  to  lay  and  construct  its 
:iilroad  In  accordance  with  its  charter  in  the 
•  ity  of  Oamden." 

This  consent  was  obtained  In  compliance 
with  the  provisions  of  an  act  entitled  "An 
i«  to  prohibit  the  laying  or  construction  of 
any  street  or  horse  railroad  along  the  streets 
■if  any  municipality  of  this  state  without  the 
'  iusent  of  the  governing  body  having  con- 
trol of  the  streets  of  such  municipality."  P. 
L  185*3.  p.  144. 

By  virtue  of  the  act  of  1892  (P.  L.  p.  215), 
•The  Board  of  Public  Works  of  the  City  of 
cimden"  became  the  governing  body  having 
(•■otrol  of  the  streets  of  that  municipality,  be- 
ing lubstituted  In  that  respect  for  the  com- 
in»n  council  thereof,  and  was  rested  with 
ail  of  the  functions  previously  exercised  by 
toe  council,  to  be  performed  "in  the  same 
3sanner  and  with  like  power  and  authority 
as  the  same"  had  been  vested  in  the  common 


|  council.     To  this  was  added  the  express  iu- 

i  junction  that  "this  act  shall  be  so  construed." 

t     The  power  of  the  common  council  under 

;  the  charter  of  the  city  of  Camden  (P.  L.  1871, 

p.  210)  is  to  make  and  establish  "ordinances, 

rules,  regulations  and  by-laws"  to  regulate 

'  highways,  and  "to  prescribe  the  manner  in 

which  corporations  or  persons  shall  exercise 

,  any  privilege  granted  to  them  in  the  use  of 

any  street,  avenue,  highway  or  alley  In  said 

city,  or  in  digging  up  any  street,  avenue, 

highway  or  alley  for  the  purpose  of  laying 

i  pipes  or  any  other  purpose  whatever." 

The  legislative  language  thus  used  occurs 
likewise  in  the  charters  of  the  cities  of  New- 
ark and  LamlMsrtville,  and  has  received  judi- 
cial construction  in  the  case  of  consents  giv- 
en by  those  cities  to  corporations  and  Indi- 
viduals for  the  use  of  the  streets  therein. 
Halsey  v.  City  of  Newark,  54  N.  J.  Law,  102, 
23  Atl.  284;  State  v.  Lambertvllle,  45  N.  J. 
Law,  279. 

In  each  of  these  cases  it  was  held  by  this 
court  that  such  consent  must  be  by  formal 
ordinance,  and  that  a  simple  resolution  to 
that  end  was  Ineffectual. 

Applying  that  construction  to  the  board  of 
public  works  of  the  city  of  Camden  In  Its 
performance  of  the  functions  of  the  common 
council,  to  which  It  succeeded,  the  resolution 
before  us  must  be  held  to  be  inefficacious  to 
i  confer  upon  the  horse  railroad  company  the 
requisite  permission  to  use  the  streets  of  the 
municipality. 

The  question  of  the  interest  of  the  prose- 
cutor in  the  subject-matter  brought  up  by 
this  writ  is  not  before  us  on  this  return. 
Avon  by  the  Sea  Laud  &  Imp.  Co.  v.  Mayor, 
etc.,  of  Neptune  City  (N.  J.  Err.  &  App.)  32 
Atl.  220. 
Let  the  resolution  be  set  aside,  with  costs. 


STATE  v.  DAVIS. 

(Court  of  Oyer  and  Terminer  of  Delaware, 
November,  1885.) 

Homicide — Malice — Intoxication. 

1.  Malice  is  implied  by  law  from  a  killing 
with  a  deadly  weaoon.  and  the  burden  is  upon 
the  accused  to  prove  that  the  killing  was  ex- 
cusable. 

2.  Malice  aforethought  exists  if  the  fatal 
shot  was  the  result  of  a  purpose,  although  con- 
ceived but  a  moment  before  the  killing. 

3.  Intoxication  is  no  defense  unless  the 
murder  was  committed  under  the  Influence  of 
alcoholic  insanity,  and  will  not  reduce  the  grade 
of  the  offense  below  murder  in  the  first  degree 
unless  the  accused  was  in  such  condition  of 
mind  that  he  did  not  know  what  he  was  doing. 

Indictment  against  Lewis  E.  Davis  for  mur- 
der. Conviction  of  murder  in  the  -econd  de- 
gree. 

John  H.  Paynter,  Atty.  Gen.,  for  the  State. 
Levi  C.  Bird,  for  defendant 

COMEGYS,  C.  J.  (charging  jury).  This  case 
is  admitted  by  the  prisoner's  counsel  to  be 
one  of  murder,  and  therefore  it  Is  necessary 


Digitized  by  LjOOQlC 


56 


ATLANTIC  REPORTER,  Vol.  3a 


(DeL 


-:*■ 


■'-.•* 


"•-.  i 


V  4 


that  I  should  say  to  you  that  by  our  law 
there  are  two  degrees  of  that  crime,  murder 
of  the  first  and  murder  of  the  second  degree. 
The  first  Is  where  one  purposely  kills  anoth- 
er with  a  deadly  weapon,  without  excuse  or 
Justification,  or  being  under  the  Influence  of 
a  provocation  proportioned  to  the  act  com- 
mitted, which  created  a  feeling  of  resentment 
he  was  powerless  to  resist  The  second  is 
where  life  is  taken  In  committing  or  attempt- 
ing to  commit  a  felonious  act,  or  by  conduct 
so  reckless  as  to  show  that  the  actor  has  a 
heart  regardless  of  social  duty,  and  fatally 
bent  on  mischief.  Many  examples  of  this 
might  be  given,  but  I  will  cite  but  two  to 
you,  as  they  will  be  sufficient  It  is  where 
one  recklessly  shoots  or  rides  into  a  crowd, 
and  some  one  is  killed,  or  resists  and  kills  a 
public  officer  acting  at  the  time  in  the  dis- 
charge of  his  duty.  These  several  murders 
are,  in  law,  murders  with  malice  afore- 
thought. Malice  is  not  grudge  or  resent- 
ment or  vlndictiveness  against  another  alone, 
but  is  also  the  manifestation  of  a  wicked, 
evil  spirit  evoked  upon  the  occasion  of  the 
act  done;  and,  in  the  absence  of  other  proof 
of  malice,  it  will  be  sufficient  to  establish  it 
that  the  party  killing  the  other  did  it  with  a 
deadly  instrument  or  by  the  use  of  other 
deadly  means.  In  such  case,  the  law  Im- 
plies malice,— that  is,  the  wickedness  and  de- 
pravity of  heart  spoken  of,— and  no  other 
proof  of  any  need  be  given  by  the  state. 
There  is,  then,  devolved  on  the  prisoner  the 
duty  and  burden  of  showing  either  that  he 
was  excusable  in  self-defense,  or  defense  of 
his  habitation,  or  that  he  had  what  In  law 
is  allowed  to  mitigate  the  crime;  that  Is, 
outrageous  provocation,  which  overcame  his 
feelings  so  completely  that  he  could  not  avoid 
the  act.  This  shows  the  absence  of  malice, 
—wickedness,— and,  though  surely  punish- 
able, is  not  murder  of  either  degree.  In  de- 
ciding upon  the  case  as  one  of  murder  of  the 
first  or  second  degree  (for  that  as  I  have 
said,  is  the  question  before  you),  you  must 
not  suppose,  although  malice  must  by  law 
be  coexistent  with  the  fact  of  killing,  which 
is  what  Is  meant  by  malice  aforethought,  that 
a  feeling  of  enmity  or  revenge  against  the 
victim  shall  be  shown  to  have  existed  before 
the  fatal  occasion,  but  only  that  the  act  done 
was  prompted  by  it  Anything  which  shows 
that  the  shot  fired  in  this  case  was  the  result 
of  a  purpose,  conceived,  though  it  may  have 
been  but  a  moment  before,  satisfies  the  re- 
quirement of  the  law.  For  instance,  when 
the  defense  of  manslaughter  is  made  for  one 
indicted  for  murder,  on  the  ground  that  the 
slaying  was  while  the  parties  were  fighting, 
this  court  charged  the  jury  that,  as  the  ac- 
cused had  selected  as  the  weapon  that  he 
used  that  one  among  several  then  at  hand 
which  suited  his  purpose,  such  choice  was 
evidence  from  which  the  jury  were  warrant- 
ed in  finding  deliberation,  and  therefore  mal- 
ice aforethought.  The  law  is  that  though 
no  malice  or  wickedness  of  heart  exists  be- 


fore the  time  of  the  fatal  stroke  or  shot  an.l 
yet  It  then  arose  prompting  the  act  of  homi- 
cide, It  Is  as  much  malice  aforethought  pre- 
meditated slaying,  as  If  It  were  done  under 
the  influence  of  an  old  enmity. 

Having  disposed  of  the  subject  of  malice. 
I  will  now  deliver  the  mind  of  the  court  to 
you  upon  the  subject  of  the  defense  set  up 
for  the  prisoner  that  there  could  have  been 
no  malice  in  fact  in  this  case,  because  tie 
prisoner  was  so  under  the  influence  of  liquor 
that  he  was  incapable  of  understanding  the 
nature  and  consequences  of  the  act  he  did. 
We  say  to  you,  therefore,  generally,  that 
drunkenness  is  no  excuse  for  crime,  whether 
the  subject  of  It  knew  what  he  was  doing  at 
the  time  or  not.  Why?  Because  the  state 
of  public  intoxication  alleged  to  exist  here 
is  itself  a  legal  offense  and  Is  the  act  of  the 
party  setting  up  the  defense;  and  it  Is  a  rale 
of  law  that  a  party  shall  not  be  allowed  to 
take  advantage  of  his  own  wrong.  But 
where  the  disease  of  mania  a  potu  has  super 
vened  from  long-continued  Intemperance,  and 
a  party  charged  with  crime  can  show  that  it 
was  committed  when  under  the  influence  of 
that  disease,  he  Is  entitled  to  be  acquitted  the 
same  as  any  other  Insane  man.  This  is 
where  drunkenness  is,  in  a  sense,  an  excuse 
for  crime,— where  mania  a  potu  has  resulted, 
which  is  alcoholic  insanity.  It  Is  not  pk- 
tended  by  the  prisoner's  counsel  that  he  was 
In  any  sense  a  victim  of  the  insanity  known 
as  mania  from  drink  when  he  did  the  fata! 
act;  but  he  contends  that  the  prisoner  can- 
not be  convicted  of  murder  In  the  first  degree 
if  he  was  too  drunk  at  the  time  to  know 
what  be  was  about  because,  he  argues,  that 
one  In  such  condition  is  incapable  of  intend- 
ing or  premeditating  anything;  and  as  there 
must  be  evidence  of  such  premeditation  to 
make  murder  of  the  first  degree,  the  prisoner 
must  be  acquitted  of  that  charge,  as  his  of- 
fense is  only  that  of  murder  of  the  second 
degree.  We  say  to  you,  gentlemen,  that,  in 
order  to  find  him  not  guilty  of  murder  in  the 
first  degree,  which  Involves  a  condition  of  the 
mind  capable  of  conceiving  a  purpose,  you 
must  be  satisfied,  as  there  was  no  provoca- 
tion whatever  for  the  prisoner's  conduct  ant! 
the  weapon  used  by  him  was  a  deadly  or-e. 
that  by  reason  of  drunkenness  then  existing 
he  was  not  in  a  condition  to  know,  and  in 
fact  did  not  know,  what  he  was  about  when 
he  shot  the  deceased.  The  fact  that  the  pris- 
oner was  actually  drunk  at  the  time,  if  that 
is  satisfactorily  proved  to  you,  will  not  re- 
duce the  offense  from  murder  of  the  first  to 
murder  of  the  second  degree,  unless  you 
should  be  satisfied  that  he  was,  from  that 
cause,  unable  to  know  what  he  was  abont 
As  the  law  presumes  every  one  to  be  sane 
until  the  contrary  appears,  it  devolved  in  this 
case  upon  the  prisoner  to  satisfy  your  minds 
that  when  he  shot  his  victim  he  was  roe 
drunk  to  know  what  he  was  doing.  Has  he 
done  that?  If  not,  he  Is  guilty  In  manner 
and  form  as  he  stands  indicted.    If  he  ha? 
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done  so,  thai  he  Is  guilty  of  murder  of  the 
second  degree.  Of  one  or  the  other  of  these 
crimes  he  to,  admittedly,  guilty. 

Verdict,  murder,  second  degree. 


STATE  t.  ROBINSON. 

(Court  of  Oyer  and  Terminer  of  Delaware. 
Nov.,  1885.) 

Criminal  Law— New  Trial— Compbtbnox  ov 
Juror. 
The  mere  fact  that  a  juror  expressed  an 
opinion  as  to  defendant's  guilt,  hostile  to  him, 
is  not  ground  for  a  new  trial  where  the  juror, 
who  was  not  quertioned  on  voir  dire  examina- 
tion, testified  on  the  motion  for  new  trial  that 
he  merely  expressed  such  an  opinion  to  escape 
jury  duty,  but  had  not  in  fact  formed  an  opin- 
ion, and  was  not  influenced  in  his  verdict, — 
especially  without  evidence  that  the  juror  was 
influenced,  or  without  dissatisfaction  on  the 
part  of  the  court  with  the  verdict. 

Charles  Robinson  was  convicted  of  rape  and 
moves  for  a  new  trial.     Denied. 

Walter  Bacon,  for  the  prisoner.  John  Biggs, 
Atty.  Gen.,  for  the  State. 

COMEGYS,  C.  J.  In  the  argument  of  the 
prisoner's  counsel  in  support  of  his  reasons  for 
a  new  trial,  be  stated  that  his  chief  reliance 
was  upon  the  validity  of  the  first  of  them. 
In  fact,  the  whole  scope  of  it  was  confined  al- 
most entirely  to  the  consideration  of  It.  Be- 
fore treating  of  the  reasons,  I  think  it  proper 
to  remark  that  the  books  from  which  we  de- 
rive our  knowledge  of  the  unwritten  law  gov- 
erning new  trials  before  courts  and  juries— I 
mean  the  English  treatises  and  reports  with  re- 
spect to  common-law  proceedings— not  only 
.ontain  no  example  of  a  new  trial  In  a  capital 
<-ase,  but  they  are  emphatic  that  none  can  be 
^ranted.  The  practice  in  England  is  now,  as 
it  always  has  been,  when  the  prisoner  is 
wrongfully  convicted,  in  the  opinion  of  the 
court,  by  reason  of  some  fact  or  circumstance 
which,  if  the  trial  had  been  a  civil  one,  would 
have  been  ground  for  a  new  trial,  to  respite 
the  sentence,  in  order  to  give  time  for  applica- 
tion for  pardon,  which  the  court,  under  such  a 
state  of  things,  always  recommends.  As  the 
usage  of  the  crown  Is  to  act  favorably  on  such 
recommendation,  pardon  may  be  said  to  follow 
thereon,  of  course.  In  cases  called  criminal  In 
some  of  the  authorities,  new  trials  are  granted, 
as  in  civil  cases,  but  such  so-called  criminal 
cases  are  cases  not  capital.  This  distinction 
will  be  found  expressed  in  1  Lev.  p.  9.  And  an 
examination  of  this  authority,  and  that  of  Sir 
Thomas  Jones'  Reports  (page  153),  will  also 
show  that  the  remark  of  the  learned  Justice 
IElackstone  in  the  fourth  volume  of  his  Com- 
mentaries, at  page  361,  when  treating  of  the 
subject  of  verdicts  by  Juries,— that  "In  many 
instances  where,  contrary  to  evidence,  the  Jury 
have  found  the  prisoner  guilty,  their  verdict 
hath  been  mercifully  set  aside,  and  a  new 
trial  granted,  by  the  court  of  king's  bench,"— 
applies  to  cases  alone  criminal  in  the  sense  I 


have  mentioned;  that  Is,  not  capital.  The 
evidence  of  this  is  that  this  citation  in  sup- 
port of  his  language  is  the  very  case  referred 
to  in  Levlng  and  Jones. 

Hie  subject  of  granting  a  new  trial  In  a  capi- 
tal case  was  much  discussed  by  counsel  and 
court  in  the  cose  of  Com.  v.  Green,  17  Mass. 
515  et  seq.  It  was  admitted  In  that  case,  on 
all  hands,  that  in  England  there  was  no  war- 
rant for  a  new  trial  In  a  capital  case;  but  the 
court  felt  itself  warranted  in  deciding  for  one 
In  that  case,  relying  for  authority  upon  two 
decisions,— one  the  case  of  U.  S.  v.  Fries, 
in  3  Dall.  515,  Fed.  Cas.  No.  5,126,  and  the 
other  that  of  State  v.  Hopkins,  1  Bay,  372. 
j  The  first  of  these  was  undoubtedly  a  capital 
case,  and  was  tried  In  the  circuit  court  of  the 
United  States  for  the  Pennsylvania  district 
before  Justice  Iredell  and  Judge  Peters.  The 
court  were  divided  upon  the  question;  the 
former  judge  being  in  favor  of  the  motion  for 
new  trial,  and  the  latter  against  it;  he,  how- 
ever, yielded  to  avoid  a  division.  The  court 
were,  perhaps  influenced  somewhat  in  granting 
the  motion  for  a  new  trial  by  the  concession  of 
Rawle,  the  district  attorney,  who  evidently 
was  misled  by  the  supposition,  as  a  subsequent 
paragraph  of  his  argument  shows,  that  what 
was  ground  for  a  new  trial  in  an  ordinary  jury 
case  was  ground  in  a  capital  case.  The  case 
from  Bay  was  a  conviction  on  a  count  in  an. 
Indictment  for  knowingly  uttering  a  forged  pa- 
per. This  would  seem  not  to  have  been  a  cap- 
ital case,  and  the  report  is  silent  whether  it 
was  or  not.  It  is,  however,  treated  as  capital 
in  the  case  under  consideration.  The  other 
cases  which  I  have  examined— those  submitted 
In  the  briefs  of  counsel— have  either  the  au- 
thority of  a  statute  warranting  a  new  trial,  or 
some  practice  which  has  prevailed  to  authorize 
the  grant  of  a  motion.  All,  I  think,  but  one, 
are  supported  by  statutory  authority,  the 
grant  of  which  is  at  least  negative  testimony 
that  it  was  necessary,  to  give  the  court  power.. 
A  search  among  our  own  records  has  been 
made  for  a  precedent  for  the  present  motion. 
There  is  no  sign  of  any  proceeding  like  the 
present  until  the  year  1807,  in  the  case  of  the 
State,  an  indictment  for  murder,  against  Pat- 
rick Shay.  At  a  session  of  the  court  in  Novem- 
ber, 1858,  a  motion  for  new  trial  was  made  in 
State  v.  Turner,  1  Houst.  76,— an  indictment 
for  rape;  also,  at  the  same  term,  in  the  case 
against  John  Bowen  (Id.  91)  for  murder.  At 
the  November  session,  1862,  similarmotion  was 
made  in  the  indictment  for  rape  against  Abel 
Rlggs  (Id.  120).  Fifteen  years  afterwards 
in  a  like  indictment  against  Samuel  Cham- 
bers and  George  Collins,  and  in  May,  1880,  In 
the  case  of  State  v.  Wm.  Neal,  for  rape.  In 
September,  1881,  in  the  indictment  for  murder 
against  Jcremiali  Harrigan,  31  Atl.  1052;  and 
twoyeargafterwards  in  the  case  apilnst  List,  — 
an  indictment  for  murder.  In  all,  there  are- 
eight  cases,  two  of  which  are  reported,  and  all 
of  them  arose  in  New  Castle  county.  In  the  re- 
ported cases— those  ngninst  Bowen  and  Kiggs 
—no  argument  was  made  with  reference  to  the 
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power  of  the  court  to  grant  a  new  trial  in  a 
capital  case.  There  Is  a  total  absence  of  any 
evidence  that  a  motion  for  a  new  trial  in  a 
capital  case  was  ever  made  In  Kent  or  Sussex, 
except  in  one  case  in  Kent  in  1800.  In  none 
of  the  above  cases  did  the  motion  prevail. 
Rut,  for  the  sake  of  the  discussion,  treating 
the  question  of  the  power  of  the  court  to  grant 
a  new  trial  in  a  capital  case  as  one  not  to  stand 
In  the  way  of  the  motion  we  are  considering, 
is  there  any  ground  shown  that  would  justify 
this  court  in  setting  aside  the  verdict  of  the 
jury,  and  granting  the  prisoner  a  new  trial? 
In  considering  that  question,  we  should  re- 
member the  language  of  Chief  Justice  Wilmot 
in  the  case  of  Leeman  v.  Allen,  2  Wils.  160, 
"Courts  should  be  very  cautious  how  they 
overthrow  verdicts  that  have  been  given  by 
twelve  men  on  their  oaths." 

The  first  ground,  and  that  upon  which  the 
counsel  said  he  chiefly  relied,  is  that  John 
T.  Alfree,  one  of  the  Jurors  who  composed 
the  panel  that  tried  the  prisoner,  had  formed 
and  expressed  an  opinion  against  him  before 
the  trial  came  on;  and  an  affidavit  of  the 
person  with  whom  he  spoke  is  shown  in  sup- 
port of  it.  It  might  be  sufficient  to  answer 
to  this  reason  that  the  prisoner  had  the  right, 
by  law,  to  put  the  witness  upon  bis  voir 
dire,  and  ask  him  whether  he  had  formed 
and  expressed  any  opinion  of  his  guilt  or  in- 
uocence,  but  he  waived  it  expressly.  There 
is  abundant  authority  that,  where  a  prisoner 
waives  such  a  test,  he  cannot  afterwards 
make  use  of  the  fact  that  the  Juror  had 
formed  and  expressed  an  opinion  against 
him  as  a  ground  for  new  trial.  But  allowing 
(hat  he  could,  for  the  sake  of  the  discussion, 
the  evidence  given  by  the  Juror,  when  exam- 
ined upon  the  matter,  does  not  support  the 
reason  in  question.  He  stated  upon  his  oath, 
that  what  was  sworn  to  as  having  been  said 
by  him  was  substantially  correct;  but  he 
declared  that,  though  he  expressed  the  hostile 
opinion  alleged,  he  had  not  in  fact  formed 
any  opinion  whatever  of  the  prisoner's  guilt 
or  Innocence,  and  that  the  expression  he  made 
was  with  a  view  to  being  challenged  by  the 
prisoner's  counsel,  If  called,  and  stated  that 
upon  the  trial  of  Davis  for  murder,  where  he 
was  a  Juror,  he  and  several  others  resolved 
upon  the  plan  of  expressing  themselves  hos- 
tile to  the  prisoner  in  this  case,  for  the  same 
purpose.  He  was  then  asked  by  a  member 
of  the  court  whether  he  was  influenced,  in 
uniting  with  the  others  in  a  verdict  of  guilty 
by  what  he  had  said,  and  he  replied  that  he 
was  not.  If  the  juror  had  been  asked  wheth- 
er he  had  formed  and  expressed  an  opinion 
with  reference  to  the  guilt  or  innocence  of 
the  prisoner,  and  had  answered  as  he  did,  at 
the  time  he  was  examined  before  the  court 
upon  the  motion  for  a  new  trial,  lie  would 
not  have  been  put  aside;  so  that,  if  he  had 
not  then  been  challenged  by  the  prisoner, 
ihere  would,  upon  conviction,  have  been 
quite  as  good  a  reason  for  the  motion  as  there 
is  now.    There  was  a  waiver  of  the  question 


allowed  by  law  with  a  view  of  testing  the 
Indifference,  or  absence  of  prejudgment  oe 
the  part,  of  the  Juror;  and  If  we  were  in 
open  the  case  again,  to  enable  the  prisoner  t<> 
repair  his  omission,  we  should  be  going  fur- 
ther than  we  believe  any  court  has  gone  un- 
der like  or  analogous  circumstances.  What 
acting  upon  feelings  of  pure  humanity,  a 
court  might  do,  if,  in  ense  of  waiver  of  Un- 
usual question,  the  prisoner  afterwards  as 
certained,  aud  was  ready  to  prove,  that  on- 
of  the  Jurors  who  convicted  him  had.  pre 
vlous  to  the-  trial,  formed  and  expressed  an 
opinion  hostile  to  his  Innocence,  I  cannot,  of 
course,  say;  but  I  do  not  think  any  tribunal, 
having  in  view  the  rules  governing  the  selcv 
tlon  of  jurors  in  capital  cases,  would  grant 
a  motion  for  a  new  trial  upon  such  facts  as 
exist  in  this  case,  with  reference  to  the  ex 
pression  by  Alfree,  and  the  declaration  u- 
made  on  oath  with  respect  to  it  What  tbi- 
court  might  have  done  if  the  facts  had  been 
shown  upon  his  voir  dire,  it  is  not  for  me  t  • 
conjecture;  but  as  he  was  allowed  to  n* 
sworn,  without  the  usual  question  which  tv 
law  has  wisely  authorized  a  prisoner's  coun 
sel  to  put,  I  do  not  see  bow  we  would  be.  in 
any  respect,  or  by  any  precedent,  justified  In 
granting  a  new  trial,  and  especially  without 
evidence  that  the  finding  of  the  juror,  or  of 
his  associates,  was  influenced  by  such  expres- 
sion, or  without  dissatisfaction  on  the  part 
of  the  court  with  the  verdict  Itself.  The  sen- 
timent of  the  bench  of  this  country  is  against 
new  trials  founded  upon  objection  that  mishi 
have  been  developed  if  the  question  allowol 
for  that  purpose  had  not  been  waived.  Whoa 
they  have  been  granted  notwithstanding  such 
waiver,  it  has  been  where  there  was  dissatis- 
faction by  the  court  with  the  verdict,  or 
ground  for  belief  that  the  objectionable  juror 
was  influenced  by  what  he  had  said  before 
the  trial.  There  is  no  proof  of  any  kind  hero 
that  Alfree  was  Influenced  In  bis  verdict  by 
the  opinion  he  expressed  to  Schure.  In  fact. 
he  asserted,  when  the  question  was  put  to 
him.  that  It  had  no  effect  whatever  upon  bis 
mind.  In  the  case  of  Mitchum  v.  State,  n 
Ga.  615,— an  application  for  a  new  trial.- 
where  it  appeared  to  the  court  below,  and  i> 
mentioned  at  the  foot  of  the  reasons,  that  the 
foreman  had  said  to  the  defendant's  counsel, 
before  the  trial,  that  "he  had  better  not  take 
him  ast  a  juror,  as  he  would  hang  the  prison 
er,"  the  supreme  court  treated  the  statement 
as  a  device  to  avoid  service  on  the  Jury. 

No  evidence  was  given  with  respect  to  the 
second  and  third  assigned  reasons.  All  that 
is  alleged  afterwards— that  Is,  in  reason  i 
and  its  subdivisions— was  matter  for  the  ju- 
rors, and  not  matter  for  the  court,  and  there- 
fore Is  not  to  be  considered  as  in  any  sens-1 
relevant  to  the  application  for  a  new  trial. 
It  was  their  duty  to  consider  and  pass  njv.n 
the  evidence  before  them;  the  statement" 
of  the  witnesses;  their  value,  when  diserep 
ant;  their  credibility;  and  the  weight  to  be 
given  to  their  testimony  under  all  the  clrcum- 
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stances*  The  character  of  none  of  them,  for 
veracity,  was  directly  impeached,  though  that 
for  chastity,  of  the  alleged  victim  of  the 
prisoner's  assault,  was  impugned  by  two  wit- 
nesses. In  answer,  however,  to  them,  many 
mure,  having  apparently  equal  means  of  In- 
formation, testified  that  they  had  never  heard 
anything  affecting  her  reputation  for  virtue 
which,  in  view  of  the  law  that  every  one  is 
presumed,  prima  facie,  to  have  a  good  char- 
acter, was  sufficient  to  justify  the  Jury  in  giv- 
ing credit  to  her  testimony.  The  motion  for 
a  new  trial  Is  therefore  refused. 


MARYLAND  LAND  &  PERMANENT 
HOMESTEAD  ASS'N  OF  BALTIMORE 
COUNTY  v.  MOORE  et  al. 
'<  Vort  of  Appeals  of  Maryland.  April  4,  1895.) 
Notice  to  Aornt — Sufficiexcv  of  Evidence. 
In  an  action  to  establish  a  vendor's  lien 
on  land,  it  appeared  that  one  whom  plaintiff 
succeeded  as  trustee  conveyed  the  land  to  a 
company  by  deed  reciting  that  the  full  purchase 
price  was  paid,  whereas  notes  for  part  of  the 
purchase  price  had  been  accepted  by  him;  that 
liis  grantee,  20  years  before,  conveyed  to  defend- 
ant company.  The  agent  acting  for  the  grantor 
in  the  sale  testified  that  neither  defendant  nor 
its  attorney  knew  that  a  vendor's  lien  was  re- 
ferred by  plaintiff's  predecessor  for  part  of  the 
purchase  price.  At  time  of  the  suit  both  plain- 
tiffs' predecessor  and  defendant's  attorney  were 
•lead.  There  was  some  evidence  from  which  it 
might  be  conjectured  that  the  attorney  knew  of 
the  lien.  Held  insufficient  to  show  that  defend- 
ant's attorney  had  notice,  as  agent,  of  the  un- 
paid purchase  price. 

On  motion  for  rehearing.    Denied. 
For  former  opinion,  see  30  Atl.  605. 

ROBINSON,  C.  J.  In  the  motion  for  re- 
nrpument  in  this  case  the  counsel  for  the  ap- 
l«elk>e  says:  "It  is  plain,  therefore,  that  the 
decision  rests  on  the  ground  of  the  interval 
between  the  two  conveyances  from  the  trus- 
tee to  the  Woodberry  Land  Company  and 
from  the  latter  to  the  appellant."  In  this  the 
•-"tinsel  is  mistaken.  We  rested  the  decision 
"U  the  ground  that  the  Maryland  Land  & 
Permanent  Homestead  Association,  the  ap- 
pellant, was  a  bona  fide  purchaser  of  the  laud 
in  question  from  the  Woodberry  Land  Com- 
pany, holding  the  title  under  a  deed  from 
Keese,  trustee,  in  which  he  acknowledged 
that  the  entire  purchase  money  had  been 
paid,  and  that  there  was  no  sufficient  proof 
to  show  that  the  Maryland  Land  &  Perma- 
nent Homestead  Association  had  notice  that 
jart  of  the  purchase  money  was  in  fact  un- 
[iaid  and  due  by  the  Woodberry  Company  to 
Keese,  trustee.  We  further  said  there  was 
proof  to  show  that  Mr.  Newman,  the  appel- 
lant's solicitor,  had  such  knowledge,  but  that 
Mr.  Newman  was  dead,  and  it  did  not  ap- 
pear that  such  knowledge  was  made  known 
to  the  appellant.  We  did  not  mean  to  decide, 
as  a  matter  of  fact,  that  Newman  himself 
had  such  knowledge,  but  merely  that  there 
was  proof   tending   to  prove  knowledge   on 


his  part.  Much  less  did  we  mean  to  say 
that  such  knowledge,  If  any  he  had,  was  ac- 
quired by  him  while  he  was  acting  as  attor- 
ney for  the  appellant  in  regard  to  the  sale 
and  purchase  of  the  property  out  of  which 
this  controversy  has  arisen.  We  agree  with 
the  counsel  for  the  appellee  that,  If  Mr. 
Newman  acquired  the  information,  or  bad  no- 
tice that  part  of  the  purchase  money  was  un- 
paid, and  such  information  was  acquired  by 
him  while  acting  as  attorney  for  the  appel- 
lant In  regard  to  the  transaction,  such  Infor- 
mation would  be  notice  to  the  appellant,  and 
for  the  reason  that,  so  far  as  it  related  to 
the  same  transaction,  the  attorney  represents 
his  client,  and  knowledge  on  the  part  of  the 
former  will  be  imputed  to  the  latter.  Upon 
motion  for  reargument  we  have  carefully  ex- 
amined the  testimony  in  the  record  on  this 
point,  and  have  failed  to  find  any  proof  which 
satisfactorily  establishes  the  fact  that  New- 
man had  notice  that  part  of  the  purchase 
money  was  unpaid  by  the  Woodberry  Com- 
pany. Now,  what  is  the  proof?  It  shows 
that  the  negotiations  in  regard  to  the  sale 
and  purchase  of  the  property  between  the 
Woodberry  Company  and  the  Maryland  Land 
&  Permanent  Homestead  Association  were 
conducted  by  Mr.  Frank  Morllng,  represent- 
ing the  Woodberry  Company,  and  Messrs. 
Hooper,  Hammond,  and  Newman,  represent- 
ing the  homestead  association.  It  shows  that 
the  Woodberry  Company  sold  to  the  associa- 
tion the  property  against  which  the  vendor's 
lien  Is  now  claimed,  and  that  the  entire  pur- 
chase money  was  paid  by  the  association  to 
the  Woodberry  Company,  and  thereupon  the 
latter  company,  having  an  absolute  paper  ti- 
tle, conveyed  the  property  to  the  associa- 
tion. It  further  shows  that,  although  the 
company  had  the  legal  title  under  a  convey- 
ance from  Reese,  trustee,  part  of  the  pur- 
chase money  remained  unpaid.  Now  we 
come  to  the  proof  as  to  Newman's  knowl- 
edge of  this  fact.  Morling  testifies  that  he 
conducted  the  negotiations  in  regard  to  the 
sale  of  the  property  by  Reese,  trustee,  and 
the  Woodberry  Company,  and  that  he  him- 
self made  the  arrangement  with  Reese  as  to 
the  payment  of  the  purchase  money.  And 
i  in  answer  to  the  thirteenth  cross  interroga- 
tory he  says  the  fact  that  the  Woodbcriy 
Company  had  given  to  Reese,  trustee,  Its 
notes,  amounting  to  over  $7,000,  on  account 
of  the  purchase  money,  was  never,  to  his 
knowledge,  communicated  to  the  Maryland 
Association,  or  to  any  one  representing  it.  It 
thus  appears  from  the  testimony  of  Morling. 
the  appellee's  own  witness,  that  he  conducted 
the  negotiations  for  the  sale  of  the  property 
by  the  Woodberry  Company  to  the  Maryland 
Association,  and  the  arrangements  In  re- 
gard to  the  payment  of  the  purchase  money 
due  by  said  company  to  Reese,  trustee,  and 
that  neither  the  association  nor  Mr.  New- 
man, the  attorney  of  the  association,  knew 
\  anything  about  these  arrangements;  that  is 
j  to  say,  they  knew  nothing  about  the  $7,000 
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due  by  the  Woodberry  Company  to  Reese, 
for  which  the  company  gave  its  notes.  And 
this  is  the  unpaid  purchase  money  of  which 
it  is  contended  that  Newman  had  notice. 
There  are,  we  admit,  some  circumstances 
arising  from  the  relations  of  Newman  to  the 
parties  from  which  It  may  be  conjectured 
that  he  must  have  known  that  the  Wood- 
berry  Company  had  given  its  notes  to  Reese 
for  the  balance  of  the  purchase  money;  but 
the  proof  is  altogether  insufficient,  In  our 
judgment,  to  prove  such  knowledge.  In  the 
determination  of  the  question  we  are  deprived 
of  the  benefit  of  the  testimony  of  Reese, 
trustee,  and  Newman,  both  of  whom  are 
dead.  And,  besides,  we  are  dealing  with 
transactions  which  occurred  20  years  ago, 
and  in  regard  to  which  the  recollection  of  the 
witnesses,  with  the  exception  of  Morllng,  is 
imperfect  and  obscure;  and  there  is  nothing 
in  his  testimony  which  tends  to  show  that 
Newman  had  notice.  The  counsel  for  the  ap- 
pellee is  mistaken  in  saying  that  Newman 
was  one  of  the  directors  of  the  Maryland  As- 
sociation at  the  time  it  bought  the  property 
in  question  from  the  Woodberry  Company. 
Mr.  Hooper  testifies  that  the  directors  at  that 
time  were  Messrs.  Hooper,  Numsen,  Sauer- 
berg,  and  Hammond.  For  the  reasons  we 
have  stated,  the  motion  for  reargument  will 
be  overruled.    Motion  overruled. 


GISH  t.  BROWN. 

(Supreme  Court  of  Pennsylvania.    Oct.  7, 1895.) 

Deed— Deli  very— Conditions. 

1.  Where  a  deed  is  delivered  to  a  person  to 
hold  till  the  grantor's  death,  and  then  to  deliver 
to  the  grantee,  a  delivery  so  made  by  such  per- 
son relates  back  to  the  date  of  execution,  and 
it  is  equivalent  to  a  delivery  at  that  time  by  the 
grantor. 

2.  Where  a  deed  is  delivered  to  a  third  per- 
son to  deliver  to  the  grantee  after  the  grantor's 
death,  the  delivery  to  the  grantee  passes  title, 
though  by  agreement  of  the  grantor  and  gran- 
tee delivery  was  conditioned  on  payment  of  a 
certain  bond  Dy  the  grantee,  such  bond  having 
been  indorsed  by  the  grantor  as  canceled  for  a 
valuable  consideration. 

Appeal  from  court  of  common  pleas,  Lan- 
caster county;  Livingston,  Judge. 

Ejectment  by  Henry  B.  Gish  against  Jacob 
M.  Brown  for  land  claimed  by  both  parties 
under  John  S.  Gish,  plaintiff  claiming  through 
a  deed,  defendant  claiming  that  John  S.  Gish 
died  owning  the  land,  and  that  it  descended  to 
his  heirs.  Judgment  for  plaintiff.  Defendant 
appeals.    Affirmed. 

Defendant's  fifth,  sixth,  and  seventh  specifi- 
cations of  error  were  as  follows: 

"Fifth.  The  court  erred  in  its  answers  to 
defendant's  third  point  (a),  and  in  not  affirm- 
ing said  part  of  said  point,  which  point  and 
answer  were  as  follows:  Point:  '(3)  If  the 
jury  believe,  from  all  the  evidence  In  this  case, 
that  the  delivery  of  the  deed  was  conditioned 
upon  the  payment  by  Henry  B.  Gish  of  the 
fifteen   thousand  dollars   ($15,000)   judgment 


and  the  charges  mentioned  In  the  agreement 
or  reservation,  and  the  said  judgment  was 
never  paid  or  canceled,  then,  If  the  jury  aUo 
find  that  there  was  a  delivery  of  the  deed. 
there  can  only  be  a  verdict  for  plaintiff  condi- 
tioned upon  his  paying:  (a)  Fifteen  thousand 
dollars  ($15,000),  with  Interest  at  five  per  cent. 
from  April  1,  1SS2,  to  this  date  to  the  ad- 
ministrator of  John  S.  Gish,  deceased;  (W 
one  thousand  dollars  ($1,000)  to  the  said  ad- 
ministrator for  funeral  expenses,  tombstone, 
and  the  further  payment  of  two  thousand 
dollars  ($2,000)  to  Catherine  Boyer  on  or  be- 
fore March  15,  1897,  and  twenty-one  hundred 
dollars  ($2,100)  unto  the  seven  children  of 
Anna  Breneman,  deceased,  and  of  three  hun- 
dred dollars  ($300)  unto  Catherine  Wagner, 
and  of  three  hundred  dollars  ($300)  to  Adaline 
Wagner  on  or  before  March  15,  1897.'  An- 
swer: 'The  part  marked  "(a)"  we  refuse  Ui 
the  reason  that  the  bond  given  for  the  pay- 
ment of  the  $15,000,  named  in  the  paragrapli. 
dated  as  of  even  date,  and  although  with  the 
deed  and  agreement,  March  4,  1882,  delivered 
to  Christian  Rutt,  and  delivered  to  Christina 
Rutt  with  the  other  papers  and  left  in  his 
possession  until  after  the  death  of  John  s. 
Gish,  has  this  written  upon  the  back  of  it: 
"This  obligation  is  hereby  canceled,  and 
made  null  and  v*id,  for  valuable  considera- 
tion, to  me  in  hand,  paid  by  the  said  within 
named  Henry  B.  Gish,  this  first  day  of  April. 
1S82.  [Signed]  John  S.  Gish."  And  the  tes- 
timony shows  that  the  signature  was  the 
authentic  signature  of  John  S.  Gish.  So  that 
portion  of  it  we  will  have  to  refuse." 

"Sixth.  The  court  erred  in  not  affirming  <a» 
and  (b)  of  defendant's  point  3. 

"Seventh.  The  court  erred  in  its  charge  in 
the  following  paragraph  therefrom:  'So  that. 
if  the  jury  believe  there  was  a  delivery  of  the 
deed  by  John  S.  Gish  to  Christian  Rutt,  with 
absolute  direction  to  hold  until  his  death,  and 
then  to  be  delivered  to  his  son,  Henry  K. 
Gish,  in  such  a  case  a  delivery  actually  made. 
as  we  have  said,  by  Christian  Rutt  to  Henry 
B.  Gish,  would  relate  back  to  its  date  of  exe- 
cution and  make  it  equivalent  to  a  delivery 
by  John  S.  Gish  at  that  time  for  ordinary 
purposes.' " 


Brown    &    Hensel,   for    appellant. 
Landis  and  H.  M.  North,  for  appellee. 


C.  I. 


PER  CURIAM.  If  the  deed  of  March  4. 
18S2,  from  John  S.  Gish  to  his  son,  Henry  B. 
Gish,  the  plaintiff,  for  the  land  in  controvert', 
had  been  admitted  without  competent  evi- 
dence of  its  execution  and  delivery,  there 
would  be  some  merit  In  the  first  specification 
of  error;  but  such  was  not  the  fact.  The  ex- 
ecution of  the  deed  was  not  seriously  ques- 
tioned, and  the  testimony  as  to  Its  delivery, 
as  claimed  by  the  plaintiff,  was  quite  suffi- 
cient to  justify  the  submission  of  that  ques- 
tion to  the  jury.  There  was,  therefore,  no  er- 
ror in  admitting  the  deed  in  connection  witu 
the  testimony  as  to  those  facts.     Nor  was 
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there  any  error  In  admitting  the  testimony 
complained  of  in  the  second  to  fourth  specifi- 
cations, inclusive.  It  requires  no  argument 
to  show  that  it  was  both  competent  and  rele- 
vant to  the  Issue.  It  tended  to  show  title  in 
the  plaintiff.  Without  reciting  or  summarizing 
the  testimony  referred  to,  it  is  sufficient  to  say 
that  It  was  fairly  submitted  to  the  Jury,  with 
full,  correct,  and  adequate  Instructions  as  to 
its  effect,  etc.,  and  the  verdict  has,  by  neces- 
sary Implication,  established  the  facts  that 
the  deed  in  question  was  duly  executed  and 
properly  delivered.  There  is  no  error  in  the 
learned  judge's  answer  to  defendant's  third 
point  for  charge,  referred  to  in  the  fifth  and 
sixth  specifications;  nor  In  that  part  of  bis 
charge  recited  in  the  seventh  specification. 
The  eighth  specification  is  not  according  to 
rule,  and  is  therefore  dismissed.  We  find 
nothing  in  either  of  the  assignments  of  error 
that  requires  extended  comment  Judgment 
affirmed. 


GONDEB  v.  BERLIN  BRANCH  R.  CO. 

(Supreme  Court  of  Pennsylvania.    Oct  7, 1895.) 

Constbcctiox  Contracts— Estimates  or  Ex- 

G1SBKR. 

X.  Under  a  construction  contract  providing 
for  payments  on  monthly  estimates  of  the  engi- 
neer, 15  per  cent  to  be  retained  till  completion, 
when  on  acceptance  of  tie  work  the  engineer 
was  to  make  a  final  estimate,  the  estimates  to 
be  conclusive  on  both  parties,  subject  to  the 
right  of  the  president  of  the  company  for  which 
the  work  was  done  to  revise  them,  an  estimate 
of  the  engineer,  made  after  the  completion  of 
tht>  work,  but  in  the  form  of  the  preceding 
monthly  estimates,  and  intended  to  snow  only 
the  work  done  during  the  preceding  month,  since 
the  last  estimate,  is  not  the  final  estimate,  unless 
so  made  by  agreement  of  the  parties. 

2.  Under  a  construction  contract  providing 
for  payments  on  estimates  of  the  engineer,  the 
estimates  to  be  conclusive  on  both  parties,  sub- 
ject to  the  right  of  the  president  of  the  com- 
pany for  which  the  work  was  done  to  revise 
them,  the  estimates  are  not  binding  on  the  com- 
pany where,  at  the  instance  of  the  contractor, 
the  engineer  had  increased  them  above  the 
amounts  justly  due,  and  it  is  immaterial  that 
the  engineer  was  in  the  company's  employ. 

3.  1'nder  a  construction  contract  providing 
for  payments  on  estimates  of  the  engineer,  the 
estimates  to  be  final  and  conclusive  on  both 
parties,  subject  to  the  right  of  the  president  of 
the  company  for  which  the  work  was  done  to 
revise  and  alter  them,  he  not  having  exercised 
his  right  to  revise  and  alter  them,  his  approval 
or  disapproval  of  an  estimate  submitted*  did  not 
affect  its  character  as  a  final  award  of  the  en- 
gineer. 

Appeal  from  court  of  common  pleas,  York 
county. 

Action  by  Benjamin  B.  Gonder,  Jr.,  surviv- 
ing partner  of  the  Arm  of  Benjamin  B.  Gon- 
der  &  Sons,  against  the  Berlin  Branch  Rail- 
road Company.  Judgment  for  plaintiff.  De- 
fendant appeals.    Reversed. 

Win.  P.  Quimby,  George  J.  Benner,  and 
N.  M.  Wanner,  for  appellant  H.  M.  North, 
Brown  &  Henscl,  and  Stewart,  Kites  &  Neff, 
(or  appellee. 


FELL,  J.  The  action  was  upon  a  written 
contract  to  recover  a  balance  claimed  to  be 
due  for  work  done  In  constructing  a  section  of 
the  defendant's  roadbed.  By  the  provisions 
of  the  contract  payments  were  to  be  made, 
during  the  progress  of  the  work,  on  monthly 
estimates  furnished  by  the  engineer,  15  per 
cent,  being  retained  by  the  company  until  the 
completion.  Upon  the  completion  of  the 
work,  and  Its  acceptance  by  the  engineer,  he 
was  to  make  a  final  estimate  of  its  quantity, 
character,  and  value,  and  the  amount  ascer- 
tained by  him  to  be  due  was  to  be  paid  to  the 
plaintiffs.  The  estimates  thus  made  by  the 
engineer  were  to  be  final  and  conclusive  as  to 
both  parties,  subject  to  the  right  of  the  pres- 
ident to  revise  and  alter  them.  As  the  work 
progressed,  estimates  were  furnished  monthly 
by  the  engineer,  and  the  amounts  appearing 
by  them  to  be  due  were  paid,  except  the 
amount  of  the  last  estimate.  This  estimate, 
like  the  preceding  one,  showed  the  total  al- 
lowances and  payments,  and  the  principal 
question  at  the  trial  was  whether  it  was  a 
final  estimate,  and  fixed  the  rights  of  the  par- 
ties. The  plaintiff's  contention  was  that,  as 
It  had  been  furnished  after  the  completion  of 
the  work,  and  not  revised  or  altered  by  the 
president  It  was  a  final  estimate,  and  conclu- 
sive upon  the  defendant  company,  and  that  it 
was  Incompetent  for  the  engineer  afterwards 
to  submit  a  revised  or  second  final  estimate. 
It  is  true  that  there  could  be  but  one  final 
estimate  made  by  the  arbiter  chosen  by  the 
parties,  and  that  such  an  estimate,  in  the  ab- 
sence of  fraud  or  collusion,  was  binding,  and 
fixed  their  rights  and  liabilities.  Whether, 
however,  the  estimate  furnished  was  a  final 
estimate,  was  an  open  question  at  the  trial. 
In  form  It  was  not  a  final  estimate,  nor  such 
an  estimate  as  was  contemplated  by  the 
agreement.  It  was  not  intended  to  show  the 
balance  due  under  the  completed  contract, 
but  the  work  done  during  the  preceding 
month,  and  the  amount  due  for  it  less  the 
retained  percentage.  It  was  similar  in  form 
to  the  preceding  monthly  estimates,  and  was 
made,  as  they  bad  been,  at  the  end  of  the 
month,  to  show  the  amount  of  work  done 
since  the  last  estimate.  It  was  but  one  of 
the  series  of  monthly  statements  for  which 
the  agreement  called,  and  was  final  only  in 
the  sense  that  it  was  the  last  in  date,  and 
was  made  after  the  completion  of  the  work. 
By  agreement  of  the  parties,  expressed  or 
implied  from  their  acts,  this  estimate  might 
have  become  a  final  one,  but  neither  party 
could  arbitrarily  make  it  such.  It  was  com- 
petent for  the  defendant  to  show  that  a  final 
estimate  had  been  made  by  the  engineer,  fix- 
ing the  quantity,  character,  and  value  of  the 
work,  and  the  amount  due  therefor,  and  tes- 
timony tending  to  prove  this  should  have  been 
admitted.  The  defendant  should  have  been 
allowed  to  prove,  also,  tbat  the  engineer,  at 
the  instance  of  the  plaintiffs.  In  order  to  en- 
able them  to  meet  their  payments,  bad  In- 
creased the  amounts  of    the  monthly   eati- 


Digitized  by 


Google 


62 


ATLANTIC  KEPOUTEK,  Vol.  33. 


(Pa 


mates  beyond  what  was  Justly  due,  with  the 
understanding  that.  In  the  final  estimate,  a  re- 
duction of  the  proper  amount  should  be  made. 
The  fact  that  the  engineer  was  in  the  employ 
of  the  defendant  did  not  commit  it  to  the  con- 
sequences of  bis  misconduct  while  acting  as 
an  arbiter  for  both  parties,  and  an  award 
which  was  the  result  of  collusion  with  the 
plaintiff  was  not  binding  upon  it.  The  proof 
of  the  offer  would  have  shown  that  the  award 
upon  which  the  plaintiff  relied  was  not  only 
an  unjust  award,  obtained  by  unfair  means, 
and  the  result  of  misconduct  and  collusion, 
but  that  It  was  not  Intended  as  a  final  award. 
The  deposition  of  the  president  of  the  com- 
pany is  not  before  us,  and  the  record  does 
not  disclose  the  ground  for  its  rejection.  He 
was  not  incompetent  generally,  and  whether 
so  as  to  the  particular  offer  we  are  unable  to 
judge.  He  could  not,  however,  have  testified 
to  sustain  the  offer  made.  The  testimony 
was  Incompetent,  whether  the  witness  was  or 
not.  It  was  his  right,  under  the  agreement, 
to  revise  and  alter  the  estimates  made  This 
right  he  did  not  exercise,  and  his  approval  or 
disapproval  of  an  estimate  submitted  did  not 
affect  its  character  as  a  final  award  of  the 
engineer.  The  third,  eleventh,  twelfth,  and 
thirteenth  assignments  of  error  are  sustained, 
and  the  judgment  Is  reversed,  with  a  venire 
Ue  novo. 


LADD  et  ux.  v.  CITY  OP  PHILADELPHIA. 
(Supreme  Court  of  Pennsylvania.    Oct.  7, 1895.) 

Municipal  Corporatioss  —  Construction  of 
Sewer — Damage  to  Property. 
Under  the  constitutional  provision  re- 
quiring municipal  corporations  to  make  compen- 
sation for  property  injured  or  destroyed  by  con- 
struction or  enlargement  of  their  works,  high- 
ways, or  improvements,  a  city  is  liable  for  in- 
juries to  a  house  from  the  excavation  of  a  sew- 
er in  front  of  it. 

Appeal  from  court  of  common  pleas.  Phila- 
delphia county. 

Action  by  Daniel  P.  Lndd  and  wife,  in  right 
of  the  wife,  against  the  city  of  Philadelphia, 
for  injuries  to  a  house  from  the  construction 
of  a  sewer.  Judgment  for  plaintiffs.  De- 
fendant appeals.    Affirmed. 

E.  Spencer  Miller,  Asst.  City  Sol.,  and 
Charles  F.  Warwick,  City  Sol.,  for  appellant. 
Charles  H.  Edmunds  and  Henry  F.  Walton, 
for  appellees. 

STERItETT,  O.  J.  The  beneficial  plaintiff, 
Mrs.  Ladd.  owns  a  three-story  brick  dwell- 
ing, erected  in  1890,  at  No.  2243  North  Nine- 
teenth street,  Philadelphia.  Her  house,  and 
the  street  in  front  thereof,  were  on  what  is 
known  as  "made  ground,"  filled  in  from  time 
to  time  to  the  depth  of  about  20  feet.  In 
1893,  under  an  ordinance  authorizing  the  im- 
provement, the  city  dug  a  trench  2D  or  30 
feet  deep  in  Nineteenth  street,  In  front  of  the 
house,  and  within  four  or  five  feet  of  the 
eastern  curb  line,  and  constructed  therein  a 


main  public  sewer,  about  five  feet  In  diam- 
eter. This  sewer  was  not  intended  to  drain 
plaintiff '8  premises,  which,  for  all  sewerage 
and  drainage  purposes,  were  connected  with 
a  local  sewer  on  the  westerly  side  of  same 
street  In  view  of  the  instructions  under 
which  the  case  was  submitted  to  the  Jury 
their  verdict  in  favor  of  the  plaintiff  neces- 
sarily implies  the  finding  of  certain  facts. 
among  which  are  that  plaintiff's  bouse  was 
well  built,  on  a  sufficiently  safe  and  solid 
foundation,  and  was  in  good  condition  when 
the  construction  of  the  sewer  was  coruuim 
ced,  but  during  the  progress  of  that  improve- 
ment the  foundation  wall  of  her  house  crack- 
ed; the  front  wall  settled  away  from  the 
side  walls,  and  became  out  of  plumb;  the 
back  building  partially  separated  from  the 
front  building,  and  an  opening  or  crack  ap- 
peared at  that  point,  extending  from  the 
foundation  to  the  third  story;  the  front  pave- 
ment and  steps  thereon  became  detached 
from  the  front  wall;  the  water  pipes  were 
displaced;  and  the  house  settled,  and  leaned 
towards  the  street.  Plaintiff,  alleging  that 
these  and  other  Injuries  to  her  property  were 
caused  by  the  excavation,  etc.,  in  construct 
ing  said  public  sewer,  brought  this  action  t<> 
recover  compensation  for  the  damages  thus 
sustained.  An  agreement  of  counsel  was 
filed,  that  the  case  should  be  considered  as  if 
arising  on  an  appeal  from  the  award  of 
viewers,  under  the  act  of  May  26,  1891,  or. 
on  the  election  of  the  plaintiff,  as  an  ordi- 
nary action  ,of  trespass. 

The  case  was  carefully  and  fairly  submit- 
ted to  the  Jury.  The  learned  trial  judge  in- 
structed them  that  if  plaintiff's  house  was> 
Injured,  "not  by  the  construction  of  the  sew- 
er, but  by  the  faulty  foundation,— the  founda- 
tion of  made  ground  on  which  it  was  built,— 
and  that  the  injury  was  caused  by  the  set- 
tling of  the  house  upon  its  own  foundation." 
the  plaintiff  could  not  recover.  In  affirm- 
ing defendant's  fourth  point  for  charge,  he 
also  instructed  them,  in  the  language  there- 
of, thus:  "If  the  jury  find  that  the  grounil 
where  the  house  In  question  was  erected  was 
so  deficient— from  whatever  cause— in  firm- 
ness and  solidity  as  to  be  inadequate  to  sus- 
tain a  building  under  the  conditions  which 
are  usual  in  the  conduct  of  necessary  public 
works  upon  the  highway,  they  must  find  for 
the  defendant,  so  far,  at  least,  as  the  Injury 
to  the  house  is  concerned."  He*  further  in- 
structed the  Jury,  in  substance,  that,  if  they 
found  the  injuries  to  plaintiff's  house  were 
caused  by  the  excavation  and  construction 
of  the  sewer  in  front  thereof,  they  should 
award  damages  to  compensate  her  for  the  in- 
jury. Their  verdict,  awarding  damages  to 
plaintiff,  necessarily  Implies  that  the  jury 
found  as  a  fact  that  the  Injuries  complained 
of  were  the  direct  and  proximate  result  of  the 
excavation  and  construction  of  the  sewer, 
and,  further,  that  they  were  not  caused  by 
the  alleged  Insecure  and  defective  character 
of  the  made  ground  on  which  her  house  was 
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erected.  It  bavin?  been  thus  clearly  estab- 
lished by  tbe  verdict  tbat  the  work  of  con- 
structing the  sewer,  and  not  the  character  of 
i  he  made  ground  on  which  the  house  was 
fretted,  was  the  cause  of  the  injury,  the  case 
is  within  the  very  letter,  as  well  as  the  spirit, 
of  the  constitutional  mandate  which  requires 
municipal  and  other  corporations,  etc.,  to 
"make  just  compensation  for  property  taken, 
injured  or  destroyed  by  the  construction  or 
enlargement  of  their,  works,  highways  or  im- 
provements." Article  10,  (  8.  To  hold  oth- 
erwise would  defeat  one  of  tbe  main  objects 
of  that  provision.  In  its  controlling  princi- 
ples, this  case  does  not  materially  differ  from 
O'Brien  v.  Philadelphia,  150  Pa.  St.  530,  24 
AtL  1047,  Mellor  v.  City  of  Philadelphia, 
100  Pa.  St  620,  28  AtL  901,  and  other  cases 
in  the  same  line,  and  is  virtually  ruled  by 
them. 

Neither  of  tbe  assignments  of  error  is  sus- 
tained.    Judgment  affirmed. 


MOORE  et  al.  v.  WOOD  et  al. 
•Supreme  Court  of  Pennsylvania.  Oct  7.  1895.) 
Paktxekship—  Lands. 
Land  which  is  partnership  property  is, 
as  between  partners  and  those  dealing  with 
'Item  with  knowledge  of  the  facts,  personal  es- 
tate. 

Appeal  from  court  of  common  picas,  Fay- 
ette county;    Ewing,  Judge. 

Suit  by  George  L.  Moore  and  others,  exec- 
utors, devisees,  and  legatees  of  Elisha  P. 
Gibbons,  against  Samuel  A.  Wood  and  oth- 
ers. Decree  for  plaintiffs.  Defendants  ap- 
in-al.     Affirmed. 

The  complaint  alleged:  Tbat  said  Elisha 
P.  Gibbons  and  defendants  Samuel  A.  Wood 
and  James  A.  Cromlow  were  partners  for 
tbe  purpose  of  carrying  on  a  sawmill  busi- 
ness. That  part  of  the  property  of  the  part- 
nership consisted  of  land,  the  title  to  which 
stood  in  the  names  of  the  partners  as  ten- 
ants in  common.  Tbat  they  dissolved  June 
L"0.  1SS5,  by  agreement  under  seal,  recorded 
in  the  office  of  the  register  of  deeds,  provid- 
ing as  follows:  "Whereas,  by  agreement 
made  the  15th  day  of  May,  1871,  E.  P.  Gib- 
lions,  Samuel  A.  Wood,  and  James  A.  Crom. 
.'>w,  doing  business  under  the  firm  name  of 
'iibbons.  Wood  &  Cromlow,  of  Brownsville, 
I 'a.,  did  enter  into  copartnership  for  the 
purpose  of  carrying  on  the  business  of  saw 
and  planing  mill  for  an  unlimited  term  of 
years;  and  whereas,  the  said  Samuel  A. 
Wood  and  Jas.  A.  Cromlow,  wishing  to  dis- 
continue and  decline  the  said  Joint  partner- 
ship so  entered  into,  they,  the  said  Samuel 
A.  Wood  and  Jas.  A.  Cromlow,  hath  pro- 
|x#ed  to  their  said  partner  E.  P.  Gibbons  a 
•lissolution,  to  which  proposition  the  said  E. 
V.  Gibbons  bath  assented,— tbe  parties  there- 
fore mutually  consent  and  agree  by  these 
pri-sents  tbat  the  said  partnership  hereto- 
!••.!■  exist ii:g  between  thorn  be  this  day  dis- 


solved, and  It  is  accordingly  dissolved.  And 
it  is  further  stipulated  and  agreed  mutually 
between  them  that  E.  P.  Gibbous  do  take 
and  have  exclusive  control  of  the  entire 
property,  real  and  personal,  known  as  the 
■Phoenix  Saw  and  Planing  Mills,'  with  lots 
adjoining,  and  all  other  lots  belonging  to 
tbe  Co.,  all  personal  property,  all  assets, 
book  accounts,  notes,  etc.,  now  on  hand 
and  belonging  to  the  partnership,  on  the  fol- 
lowing conditions:  That  the  said  E.  P.  Gib- 
bons, after  having  possession  of  all  assets  of 
the  Co.,  will  pay  off  the  partnership  in- 
debtedness to  the  amount  of  thirteen  thou- 
sand dollars,  provided  they  reach  that  sum. 
If  the  debts  of  the  Co.  exceed  thirteen  thou- 
sand dollars,  then  said  E.  P.  Gibbons  pa; 
one-third  of  all  excess  over  thirteen  thou- 
sand of  Indebtedness  and  said  Samuel  A. 
Wood  and  Jas.  A.  Cromlow  the  other  two- 
thirds  of  such  excess;  and  if  said  E.  P.  Gib- 
bons can  realize  more  out  of  the  entire  prop- 
erty by  Judicious  management  than  thirteen 
thousand  dollars,  and  tbe  indebtedness  of 
the  Co.  more  than  that  sum,  then  he  is  to 
apply  it  to  the  payment  of  the  debts  of  the 
Co.  If  there  is  anything  remaining  after 
all  indebtedness  of  the  Co.  is  paid,  and  his 
own  expenses  for  settling  the  business  of  the 
Co.,  such  proceeds  is  to  be  divided  equally 
between  the  three  partners.  And  it  is  fur- 
ther agreed  that  the  said  E.  P.  Gibbons  also 
have  the  power  to  collect  the  debts  now  due 
to  the  partnership,  and  to  receive  all  or  any 
part  of  the  same  in  the  name  of  the  firm, 
by  suits  at  law  or  otherwise.  And  it  Is  fur- 
ther agreed  that  the  Bald  Samuel  A.  Wood 
and  Jas.  A.  Cromlow  agree  to  aid  gratui- 
tously until  the  first  day  of  July  next  in 
speedily  closing  up  the  business  of  the  firm 
to  the  best  interest  of  all  concerned.  And 
it  is  also  agreed  that  In  the  final  disposition 
of  the  property  the  said  Samuel  A.  Wood 
and  Jas.  A.  Cromlow  shall  lie  consulted,  and 
a  majority  of  the  parties  shall  be  sufficient 
to  make  disposition  of  same,  and,  In  case  a 
majority  cannot  agree,  then  it  is  to  be  left 
to  three  disinterested  men  to  determine  the 
best  disposition  to  make  of  same,  and  their 
decision  to  be  final.  And  it  is  further  agreed 
that  the  said  Samuel  A.  Wood  and  Jas.  A. 
Cromlow  will  convey  by  deed  their  interest 
in  said  real  estate  unto  the  said  E.  P.  Gib- 
bons, or  to  whomsoever  the  said  E.  P.  Gib- 
bons may  direct  And  it  is  further  agreed 
that  the  said  Jas.  A.  Cromlow  shall  assist 
in  closing  up  the  business  of  the  firm."  The 
complaint  then  alleged:  "That  In  pursuance 
of  said  agreement  the  said  Elisha  P.  Gibbons 
took  possession  of  said  real  and  personal 
property,  and  proceeded  to  wind  up  the 
business  of  said  partnership.  That  all  of 
the  personal  property  of  said  partnership 
was  by  him  converted  into  money,  produ- 
cing the  said  sum  of  ¥2,934.00,  and  was  ap- 
plied to  tbe  payment  of  the  debts  of  said 
partnership.  That  the  whole  indebtedness 
of  said  partnership  was.  at  the  date  of  said 
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dissolution,  the  sum  of  (18,971.15,  for  the 
payment  of  which  each  of  said  partners  was 
liable,  and,  as  between  themselves,  each  of 
said  partners  was  liable  for  one-third  there- 
of. (4)  That  the  said  Elisha  P.  Gibbons,  in 
his  lifetime,  and  his  said  executors  since  his 
death,  have,  in  pursuance  of  the  legal  lia- 
bility of  the  said  Elisha  P.  Gibbons,  paid  to 
creditors  of  said  partnership  the  whole 
amount  of  said  indebtedness  in  excess  of  the 
said  sum  of  $2,93490,  leaving  a  balance  of 
$10,030.25,  which  has  been  so  advanced  and 
paid;  and  that  the  said  Samuel  A.  Wood 
and  James  A.  Cromlow  have  wholly  failed 
to  repay  and  contribute  to  the  said  Elisha  P. 
Gibbons  or  his  said  executors  any  part  of 
naid  indebtedness.  (5)  That  the  said  Elisha 
P.  Gibbons  went  into  possession  of  said  real 
.estate  in  pursuance  of  said  agreement,  and 
held  possession  thereof  during  his  lifetime, 
and  his  said  executors  have  held  possession 
thereof  since  his  death,  and  are  now  in  pos- 
session thereof;  and  that  no  deed  was  ever 
executed  for  the  same  to  the  said  Elisha  P. 
Gibbons  by  the  said  Samuel  A.  Wood  and 
James  A.  Cromlow,  and  said  real  estate  has 
never  been  sold  or  otherwise  disposed  of, 
as  provided  in  said  agreement  (0)  That 
the  said  Elisha  P.  Gibbons  died  on  the  4th 
day  of  May,  1886,  having  first  made  his  last 
will  and  testament,  bearing  date  the  20tb 
day  of  April,  1SS6,  which  was  duly  probated 
and  recorded  in  the  office  of  the  register  of 
,  wills  in  and  for  said  county  in  Will  Book 
No.  6,  page  293,  and  appointed  the  said 
George  L.  Moore  and  Nathan  E.  Porter  his 
t-xecutors,  to  whom  letters  testamentary 
were  granted  by  the  register  of  wills  of  said 
county  on  the  10th  day  of  May,  1S80;  and 
the  said  testator  devised  and  bequeathed  his 
residuary  estate,  of  which  his  Interest  in  the 
said  described  real  estate  is  a  part,  to  his 
four  daughters,  the  said  Emma  Moore,  wife 
of  the  said  George  L.  Moore,  Mary  A.  Por- 
ter, wife  of  the  said  Nathan  E.  Porter,  Har- 
riet J.  Henshaw,  wife  of  the  said  Frank  P. 
Henshaw,  and  Carrie  J.  Minehart,  wife  of 
the  said  Frank  A.  Minehart,  subject  to  a 
charge  for  the  maintenance  of  his  widow, 
the  said  Louisa  Gibbons.  (7)  That  since  the 
death  of  the  said  Elisha  P.  Gibbons,  to  wit, 
on  the  1st  day  of  September,  1890,  the  inter- 
est of  said  Samuel  A.  Wood  In  said  real  es- 
tate was  sold  by  the  sheriff  of  said  county 
upon  a  judgment  the  Uen  of  which  attached 
after  the  execution  and  delivery  of  the 
agreement  aforesaid;  and  at  the  sale  made 
by  said  sheriff  the  said  Louis  M.  Wood, 
Charles  B.  Wood,  and  Thomas  S.  Wood  be- 
came the  purchasers  of  said  Interest  with 
actual  notice,  as  well  as  the  notice  given  by 
the  record  and  the  possession  of  the  said 
executors,  of  said  agreement,  and  of  the 
rights  of  your  orators  in  the  premises,  and 
the  said  sheriff  duly  acknowledged  and  de- 
livered to  the  said  Louis  M.  Wood,  Charles 
B.  Wood,  and  Thomas  S.  Wood  a  deed  poll 
for  said  interest" 


The  prayer  was:  (1)  For  a  decree  that 
said  described  real  estate  be  sold  by  a  mas- 
ter, and  converted  into  money  for  the  re- 
payment to  the  said  executors  of  the  said 
sum  of  $10,030.25,  with  interest  thereon  from 
the  1st  day  of  April,  1886,  and  that  the  bal- 
ance, if  any,  of  the  purchase  money  for  said 
real  estate  may  be  distributed  first  to  ex- 
penses of  settling  said  partnership  basinet- 
and  second  to  the  parties  legally  entitled  to 
the  same  under  said  agreement  (2)  That 
if  the  sale  so  to  be  decreed  should  fail  to 
produce  a  sufficient  sum  of  money  to  fully 
pay  off  and  discharge  the  said  sum  of  $lii. 
036.25,  with  interest  aa  aforesaid,  then  that 
it  be  decreed  that  the  said  Samuel  A.  'Wood 
and  James  A.  Cromlow  shall  each  pay  to  th» 
said  executors  one-third  of  any  balance  of 
said  sum  of  $16,036.25  and  interest  which 
may  remain  unpaid. 

The  decree  recited  that  It  appeared  that 
there  was  due  complainants  $16,627.82,  with 
interest  from  March  9, 1894,  on  account  of  the 
debts  of  the  Arm  of  Gibbons,  Wood  &  Crom- 
low, paid  in  part  by  said  Gibbons  in  his  life- 
time and  the  remainder  by  his  executors,  and 
ordered  that  the  land  referred  to  In  the  com- 
plaint be  sold,  and  >that  the  proceeds  of  the 
sale  be  applied— First,  to  the  payment  of  tbf 
costs  and  expenses  of  settling  up  the  partner- 
ship business;  and,  second,  to  the  payment  tu 
the  executors  of  said  Elisha  P.  Gibbons  of  the 
sum  of  $10,027.82,  with  interest  from  March 
9,  1894. 

Cooper  &  Van  Swearingen  and  Edward 
Campbell,  for  appellants.  W.  G.  Guiler.  for 
appellees. 

STERRETT,  C.  J.  The  first  and  second 
specifications  respectively  allege  error  (1)  in 
confirming  the  aineuded  report  of  the  master, 
and  directing  a  decree  in  accordance  with  the 
opinion  of  court  filed  September  13,  181U.  and 
(2)  in  entering,  pursuant  thereto,  the  decree 
of  September  18,  1895,  recited  In  said  specifi- 
cation. This  decree  is  based  on  said  amended 
report,  and,  assuming  the  latter  to  be  substan- 
tially correct,  the  decree  was  fully  warranted 
by  the  findings  of  fact  and  conclusions  of  law 
therein  stated.  The  second  specification  is. 
therefore,  groundless,  unless  there  was  sub- 
stantial error  in  confirming  the  masters 
amended  report.  In  view  of  its  controlling  ef- 
fect, we  have  given  the  question  thus  pre- 
sented a  careful  consideration.  The  confirma- 
tion of  that  report  involved  the  consideration 
of  37  exceptions,— filed  thereto  by  appellants, 
—all  of  which  were  overruled  by  the  court. 
Waiving  the  informality  of  virtually  embra- 
cing so  many  questions  in  one  specification 
of  error,  we  have  considered  said  exceptions 
in  connection  with  the  amended  report,  bill. 
answer,  and  proofs  upon  which  the  report  is 
based,  and  are  fully  satisfied  there  was  no 
error  in  dismissing  the  exceptions  and  con- 
firming said  report.  We  find  nothing  in  ei- 
ther of  said  exceptions  that  requires  further 
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notice  than  has  been  taken  of  them  by  the 
master  and  the  learned  court  below.  Such  of 
them  as  are  material  to  the  issue  are  either 
not  well  founded  or  contrary  to  clearly  es- 
tablished facts  in  the  case.  Some  of  the  most 
material  facts  are  admitted  by  the  pleadings. 
As  was  well  said  by  the  learned  president  of 
the  common  pleas,  the  only  practical  question 
(•(  much  importance  in  the  case  is:  What  in- 
terest, if  any,  did  the  appellants,  Louis  M., 
Charles  B.  and  Thomas  S.  Wood,  acquire  in 
the  real  estate  in  question  by  virtue  of  the 
sheriff's  sale  to  them  on  their  judgment 
against  Samuel  A.  Wood?  In  view  of  the 
specific  facts  rightly  found  by  the  learned 
master,  he  correctly  concluded  that,  as  be- 
tween the  partners  themselves,  the  lots  in 
(luestion  were  partnership  property  from  the 
time  the  formation  of  the  partnership  was  con- 
summated and  its  business  put  in  full  opera- 
tion; and,  consequently,  as  between  them- 
selves and  those  who  dealt  with  them  with 
knowledge  of  the  facts,  the  lots  were  per- 
sonal estate.  Coilner  v.  Greig,  137  Pa.  St. 
UU6,  612,  20  AtL  038.  There  is  nothing  in  ei- 
ther of  the  four  specifications  that  requires 
further  notice.  Neither  of  them  is  sustained, 
and  the  record  discloses  no  sufficient  reason 
for  reversal  or  modification  of  the  decree.  De- 
cree affirmed,  and  appeal  dismissed,  with  costs 
to  be  paid  by  the  appellants. 


COMMONWEALTH  v.  MIKA. 

(Snpreme  Court  of  Pennsylvania.    Oct  7,  1896.) 

Hoxicid*  —  Dtisg   Declarations  —  Deokbs    or 

601X.T—  BDKDift  or  Paoor. 

1.  On*  who  had  received  a  wound  ht  a  vital 
spot,  from  which  he  died  48  hours  thereafter, 
made  a  statement,  a  few  hours  after  he  was 
•hot.  and  after  he  had  accused  defendant,  when 
brought  into  his  presence,  of  being  the  guilty 
party,  which  was  taken  down  as  his  dying  dec- 
larations, he  having  been  informed  that  he 
would  not  recover,  and  having  given  it  as  his 
opinion  that  he  would  not.  Held  admissible  as 
his  dying  declaration. 

2.  It  is  not  error  to  charge  that,  if  the  jury 
ivf-m  satisfied  that  defendant  did  the  killing,  the 
i"irden  is  on  defendant  in  order  to  reduce  the 
grade  of  the  offense  lower  than  murder  in  the 
sHi.nd  degree,  and  on  the  state  to  raise  it  to 
a  i-rder  in  the  first  degree. 

Appeal  from  court  of  oyer  and  terminer, 
Clearfield  county;   Cyrus  Gordon,  Judge. 

Frank  MIka  was  convicted  of  murder,  and 
api*als.    Affirmed. 

The  court,  in  overruling  the  objection  to  the 
admission  of  deceased's  statement  as  a  dying 
declaration  complained  of  in  the  first  as- 
signment of  error,  stated  as  its  reason  that 
the  deceased  had  been  informed  that  he  would 
not  recover,  and  had  given  it  as  his  opinion 
that  he  would  not  recover,  and  that  the  court 
was  convinced  from  the  evidence  that  he  had 
do  hope  of  recovery. 

'Die  second  assignment  of  error  was  to 
those  parts  of  the  following  extract  from  the 
cUarjre  within  the  quotation  marks: 

It  Is  not  denied  that  Vincent  Lucasovlch 
v.3!JA.no.I— 5 


met  a  violent  death;  that  It  was  the  result 
of  a  wound  caused  by  being  shot  by.  a  bullet; 
which,  in  the  absence  of  any  quarrel  or  strug- 
gle of  any  kind,  or  heat  of  blood,  or  provoca- 
tion, the  law  presumes  to  be  not  only  unlaw- 
ful, but  malicious,  and  it  amounts  to  at  least 
murder  in  the  second  degree;  the  question 
being,  is  the  prisoner  at  the  bar  the  man  who 
fired  the  fatal  shot?  If  he  is,  the  presumption 
arises  that  he  is  guilty  of  murder;  if  not,  he 
is  Innocent;  and  whether  innocent  or  guilty 
is  a  question  of  fact  exclusively  for  the  jury- 
The  burden  is  upon  the  commonwealth  to  sat- 
isfy you  beyond  a  reasonable  doubt  that  the 
prisoner  is  the  guilty  agent,  and  if  you  are 
not  so  satisfied  you  must  acquit  him.  He  is 
entitled  to  the  benefit  of  any  reasonable  doubt 
that  may  be  in  your  minds  as  to  his  guilt; 
he  being  presumed  to  be  innocent  until  proven 
guilty.  But  if  you  are  satisfied  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that  the 
prisoner  is  the  guilty  agent,  and  that  he  fired 
the  fatal  shot,  the  killing  is  unlawful,  and, 
being  done  by  a  deadly  weapon,  used  under 
the  presupposed  knowledge  of  the  usual  con- 
sequences which  flow  therefrom,  the  law  im- 
plies malice,  and,  there  being  no  evidence  to 
reduce  the  grade,  it  is  presumed  to  be  murder. 
Such  being  the  case,  the  burden  of  reducing 
the  crime  from  murder  to  manslaughter  or  ex- 
cusable homicide  is  upon  the  defendant.  He 
must  show  all  the  circumstances  of  alleviation 
or  excuse  upon  which  he  relies  to  reduce  the 
offense  from  murder  to  manslaughter,  unless 
the  testimony  on  the  part  of  the  common- 
wealth shows  such  to  be  the  case.  But 
though  the  homicide,  without  the  circumstan- 
ces of  alleviation  or  excuse,— if  you  find  from 
the  evidence  he  did  the  killing,— is  presumed 
to  be  murder,  It  is  not  presumed  to  be  mur- 
der in  the  first  degree.  The  presumption 
against  him  rises  no  higher  than  murder  in 
the  second  degree  until  it  is  shown  by  the 
commonwealth  to  be  murder  in  the  first,  de- 
gree. "So,  then,  if  satisfied  that  the  defendant 
did  the  killing,  in  order  to  reduce  the  grade 
of  the  offense  to  a  lower  grade  of  homicide 
than  murder  in  the  second  degree,  the  burden 
is  on  the  defendant,  and  to  raise  it  to  murder 
In  the  first  degree  the  burden  is  on  the  com- 
monwealth." It  must  satisfy  you  of  those 
facts  and  circumstances  which  Indicate  the 
deliberate  intention  to  kill,  and  the  cool  de- 
pravity of  heart  and  conscious  purpose  which 
constitute,  as  before  said,  the  crime  of  mur- 
der in  the  first  degree.  "The  commonwealth, 
of  course,  must  satisfy  you  beyond  a  reason- 
able doubt  that  he  did  the  killing,  and,  when 
having  done  so,  then  the  burden  of  raising  it 
to  a  higher  degree  of  crime  is  upon  the  com- 
monwealth, and  to  reduce  it  to  a  lower  grade 
of  crime  is  upon  the  defendant" 

David  L.  Krebs  and  W.  H.  Paterson,  for 
appellant.  A.  H.  Woodward,  Dist  Arty.,  and 
Singleton  Bell,  for  the  Commonwealth. 

PER  CURIAM.  The  defendant  was  in- 
dicted for  the  murder  of  Vincent  Lucasovlch, 
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a  fellow  workman  in  a  coal  mine,  and  was 
duly  convicted  of  murder  of  the  second  degree. 
The  cause  of  death  was  a  pistol-shot  wound, 
inflicted  about  midnight,  in  a  Tital  part 
Death  ensued  in  about  48  hours  thereafter. 
Defendant  was  arrested  about  three  hours  aft- 
er the  fatal  shot  was  flred;  and,  when  con- 
fronted by  deceased,  the  latter  accused  him  of 
«being  the  guilty  agent.  Shortly  afterwards 
the  dying  declarations  of  the  deceased  were 
taken  by  a  Justice  of  the  peace,  and  their  ad- 
mission in  evidence  constitutes  the  first  speci- 
fication of  error.  In  view  of  the  circumstan- 
ces, the  evidence  was  rightly  admitted.  The 
second  specification,  alleging  error  in  the  learn- 
ed judge's  Instructions  as  to  the  burden  of 
proof,  cannot  be  sustained.  The  same  remark 
is  applicable  to  the  remaining  specifications, 
charging  error  in  adopting  the  theory  of  the 
commonwealth,  suggesting  possible  inferences 
to  be  drawn  by  the  Jury,  and  in  not  giving 
due  weight  to  the  defendant's  evidence,  etc. 
When  considered  as  a  whole,  and  in  connection 
with  the  testimony  properly  before  the  jury, 
the  learned  Judge's  charge  is  a  correct  and 
adequate  presentation  of  the  law  applicable  to 
the  facts  which  the  testimony  tended  to  estab- 
lish. It  was  quite  as  favorable  to  the  defend- 
ant as  it  should  have  been.  We  find  nothing 
in  it  of  which  he  has  any  just  reason  to  com- 
plain. A  careful  examination  of  the  record 
has  failed  to  disclose  unythlng  that  would 
justify  us  In  sustaining  either  of  the  specifi- 
cations of  error.  Judgment  affirmed,  and  It 
is  ordered  that  the  record  be  remitted  to  the 
court  below,  to  the  end  that  its  sentence  may 
be  executed. 


In  re  AHL'S  ESTATE. 

Appeal  of  HEPBURN. 

(Supreme  Court  of  Pennsylvania.    Oct.  7,  1895.) 

Assignment    fok    Cbbditobs  —  Claims   against 
Estate— Adjudication  of  Acditou. 

On  an  account,  assignees  for  benefit  of 
creditors  claimed  credit  for  a  payment  of  $2,(i50 
to  H.  Exception  was  made  thereto  by  the  as- 
signors, bnt  subsequently  withdrawn,  and  the 
auditor  decided  in  favor  of  the  credit  In  fact 
nothing  had  been  paid  on  the  claim,  but  be- 
tween that  time  and  the  next  account,  which 
was  confirmed,  the  assignees  paid  H.  $850,  and 
the  latter  account  restated  the  matter  bo  as  to 
show  a  credit  to  the  assignees  of  only  $850  on 
account  of  the  claim,  and  the  balance  of  $1,800 
still  existing  as  a  claim  by  H.  against  the  es- 
tate. Held,  that  on  the  first  account  there  was 
an  adjudication  against  the  estate  of  the  valid- 
ity and  amount  of  the  claim,  which  was  not 
disturbed  on  the  second  account,  so  that  validity 
of  the  balance  of  the  claim  In  the  hands  of  H. 
could  not  be  questioned. 

Appeal  from  court  of  common  pleas,  Cum- 
berland county;   W.  F.  Sadler,  Judge. 

Accounting  by  J.  H.  Houch  and  Asbury 
Derland,  as  assignees  for  the  benefit  of  cred- 
itors of  P.  A.  Abl  &  Bro.,  they  having  been 
appointed  as  successors  to  E.  W.  Blddle  and 
A.  A.  Thompson,  the  original  assignees,  after 
the  latter  bad  filed  their  fifth  account  and 


had  been  discharged  on  their  own  petition. 
Prom  a  decree  overruling  exceptions  to  the 
report  of  the  auditor  disallowing  the  claim 
of  S.  Hepburn,  Jr.,  his  executors,  Marie  J. 
Hepburn  and  another,  appeal.    Reversed. 

John  Hays  and  H.  S.  Stuart,  for  appellants. 
J.  M.  Weakley  and  W.  Trickett,  for  appellee. 

MITCHELL,  J.    When  the  assignees  claim- 
ed credit  in  their  fourth  account  for  a  pay- 
ment of  $2,650  to  Hepburn,  and  this  was  ex- 
cepted to  by  the  assignors,  the  validity  as 
well  as  the  amount  of  the  claim  were  brought 
sub  judlce,  and  were  before  the  auditor  for 
determination.     The  fact  that  the  objection 
of  the  assignors  was  subsequently  withdrawn 
did  not  change  the  effect  of  the  auditor's  ad- 
judication upon  it    If  be  had  decided  It  upon 
the  contest,  there  could  be  no  question  that 
his  finding,  when  confirmed,  would  have  been 
conclusive;    and  the  fact  that  the  only  par- 
ties   excepting    withdrew    their    exception 
made  his  task  easier,  but  did  not  take  away 
the  force  of  his  decision  in  favor  of  the  credit. 
As  between   the  assignees  and  the  estate, 
that  item  was  adjudicated.    Of  course,  none 
of  these  matters  was  binding  on  Hepburn 
unless  he  was  party,  and  consented  to  it- 
Turning  now  to  the  fact  that  the  credit  was 
allowed  although  the  payment  had  not  real- 
ly been  made,  the  effect  undoubtedly  was  to 
authorize  the  assignees  to  pay  Hepburn    at 
any  time  without  further  notice  of  the  mat- 
ter in  their  accounting  with  the  estate.    As 
between  them  and  the  estate,  the  latter  tvas 
discharged,  and  the  debt  had  been  personally 
assumed  by  the  assignees.   If  Hepburn  wnn 
a  consenting  party  to  the  arrangement,    be 
also  had  thereby  discharged  the  estate,  and 
was  bound  to  look  to  the  assignees  person- 
ally for  payment     Thus  the  matter   stood 
on  the  fourth  account    When  the  fifth   ac- 
count was  filed,  If  the  assignees  bad  in  the 
meantime  paid  Hepburn,  there  would   havo 
been  no  occasion  for  any  further  notice  or 
reference  to  the  matter.     In  fact  they  had 
paid  him  $850.     But  in  doing  this  they  bad 
merely  reduced  their   personal   liability    as- 
sumed by  the  arrangement  on  the  fourth  ac- 
count, and  there  was  still  no  necessity    for 
further  reference  to  the  matter  in  the  now 
account    It  was,  however,  brought  In,  and 
by  the  assignees  as  a  charge  against  them- 
selves, by  a  reduction  of  the  credit  left  ov.-r 
from  the  old  account  in  their  favor;  that  is. 
the  fourth  account  closed  with  a  balance  of 
$2,585  due  to  the  assignees  from  the  estate. 
This  balance  appeared  properly  as  the   first 
item  of  credit  claimed  In  the  fifth  account. 
But  as  that  amount  was  made  up  on  the  as- 
sumption  that   the  assignees   had   paid    the 
full  claim  of  $2,050,  whereas  they  had    only 
pald  $850,  the  balance  In  their  favor  was  re- 
duced by  the  difference,  $1,800,  yet  unpaid 
to  Hepburn,  and  the  account  was  filed,    au- 
dited,  and   confirmed  on  that  basis.      It    ja 
true,    as   the   learned   auditor  says,   that    it 


"Is  evident  that  the  credit  claimed  for 
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inent  of  $2,050  to  the  executors  of  Mr.  Hep- 
l»ura  was  mere  form,— no  such  payment. 
The  balance  shown  to  be  due  the  assignees 
of  $2,5Sr>  was  also  mere  form."  But  the  sub- 
stance of  the  transaction  was  that,  while 
in  the  fourth  account,  and  In  the  interval 
until  the  filing  of  the  fifth,  the  claim  was 
treated  in  the  accounting  as  paid  In  full, 
yet  in  the  fifth  account  the  transaction  was 
restated  in  accordance  with  the  actual  facts. 
Why  this  was  done  does  not  appear,  though 
the  reasons  might  not  be  far  to  seek,  but  it  Is 
beyond  question  that  it  was  done,  and  equal- 
ly beyond  question  that  no  one  objected  to 
it.  There  was  no  reason  why  any  one  should 
object,  for  no  one  was  injured.  The  as- 
Kigneee,  being  about  to  be  discharged  at  their 
own  request,  would  naturally  desire  to  be 
relieved  of  all  further  liability  in  connection 
with  the  estate.  Those  representing  the  es- 
tate had  no  reason  to  object,  for  it  made 
no  difference  in  the  amount  of  Its  liability. 
By  the  old  account  It  owed  the  assignees 
S.\585  and  Hepburn  nothing,  for  he  had  been 
paid;  by  the  restatement  It  owed  the  as- 
signees $785  and  Hepburn  $1,800.  so  that 
its  aggregate  debt  was  the  same.  Hepburn 
c-ould  not  object,  for  his  claim  was  only  re- 
stored to  what  it  bad  originally  been,  a 
Malm  against  the  estate;  and,  so  far  as  ap- 
ix-ars,  he  bad  never  been  a  party  to  any 
■  Iiange.  In  all  this  there  is  nothing  to  af- 
fect the  force  of  the  adjudication  on  the 
fourth  account.  The  Hepburn  claim  was  put 
in  as  an  item  of  credit  on  that  account,  was 
'•xeepted  to,  exception  withdrawn,  and  item 
iKtssed  and  confirmed  as  a  paid  claim  enti- 
tling the  assignees  to  a  credit  of  $2,650.  In  the 
fifth  account  the  credit  totheasslgnees  was  re- 
duced In  accordance  with  the  actual  facts,  and 
tbe  rest  of  the  item  entered  as  a  liability  still 
<lue  to  Hepburn.  The  formeradjudlcatlon  that 
it  was  a  valid  claim  for  $2,650  was  not  chal- 
lenged orreopened  many  way.but.onthecon- 
r  vary,  was  accepted  as  correct  by  the  filing  and 
<-onnrmliig  of  an  Item  that  showed  a  pay- 
ment of  (850  on  account  of  It  If  the  whole 
«f  it  was  adjudged  good  as  a  credit  In  the 
kinds  of  the  assignees  on  the  fourth  ac- 
iiiunt,  the  unpaid  balance  was  equally  good 
in  the  hands  of  Hepburn,  when  the  assignees 
l-assed  It  back  to  him  In  their  fifth  account, 
giving  the  estate  an  equal  credit  by  the  re- 
duction of  the  balance  in  their  favor.  The 
Matos  of  the  claim  against  the  estate  must 
be  considered  as  established,  and  as  not 
needing  further  proof. 

Another  question,  argued  principally  by 
the  appellee.  Is  that  of  the  fund  out  of  winch 
thh)  claim  is  payable.  Prima  fade  it  is  owed 
by  the  assignees  of  the  firm  of  P.  A.  Ahl  tc 
Bro.,  but,  as  the  Individual  estates  of  tbe 
[artners,  If  solvent,  are  also  liable  for  the 
firm  debts,  it  becomes  a  question  of  the 
marshalling  of  assets  between  the  creditors 
><{  tbe  firm  and  the  creditors  of  the  part- 
tiers  individually,  and  of  the  right  of  Mr. 
tlcpburn's  representatives  to  a  preference  on 


a  claim  for  services  rendered  by  him  to  the 
assignees.  These  questions  the  record  does 
not  supplj  us  with  satisfactory  data  for 
solving,  and  they  must  therefore  be  remitted 
to  the  court  below.  Decree  reversed,  and 
procedendo  awarded  according  to  the  views 
herein  expressed. 


COMMONWEALTH   ex    rel.   McCORMIOK, 
Attorney  General,  v.  REBDEU,  Secre- 
tary of  the  Commonwealth. 

(Supreme  Court  of  Pennsylvania.     Oct.  17, 
1895.) 

Elections  —  Constitdtiox.ii.  Law  —  Limited 
Voting. 

1.  Const.  1874,  art.  8.  i  1,  declaring  that 
every  male  citizen  21  years  old.  possessing  cer- 
tain qualifications,  "shall  be  entitled  to  vote  at 
all  elections."  is  not  violated  by  Act  June  24, 
1895,  providing  for  the  election  at  one  time  of 
seven  judges  of  tbe  superior  court,  but  declar- 
ing that  no  elector  may  vote  at  any  election 
for  more  than  six  candidates  for  the  office. 

2.  The  provision  of  the  constitution  estab- 
lishing limited  voting  in  the  election  of  supreme 
court  judges,  county  commissioners,  Philadel- 

Shia  magistrates,  and  inspectors  of  election, 
oes  not  exclude  the  plan  of  limited  voting  in 
the  election  of  judges  of  the  superior  court 
such  being  established,  after  adoption  of  the 
constitution,  under  tbe  authority  given  the  leg- 
islature by  Const,  art.  5,  §  1,  and  it  being  pro- 
vided by  article  12,  J  1.  that  all  officers  whose 
election  is  not  provided  for  in  the  constitution 
shall  be  elected  as  directed  by  the  law. 
Williams,  J.,  dissenting. 

Appeal  from  court  of  common  pleas,  Dau- 
phin county. 

Application  of  Henry  C.  McCormick,  attor- 
ney general,  for  mandamus  to  Frank  Reeder, 
secretary  of  the  commonwealth.  From  the 
decree,  defendant  appeals.     Reversed. 

J.  A.  Stranahan,  for  appellant.  M.  E.  Olm- 
sted, for  appellee. 

DEAN,  J.  The  act  of  June  24.  1895,  pro- 
vided for  the  creation  of  tbe  superior  court,  a 
court  Intermediate  between  tbe  supreme  court 
and  tbe  courts  of  common  pleas,  to  be  com- 
posed of  seven  judges,  to  be  appointed  by  the 
governor,  to  hold  their  offices  under  this  ap- 
pointment until  the  first  Monday  of  January 
following.  In  the  meantime,  at  the  general 
election  in  November,  their  successors  were  to 
be  elected,  to  hold  office  for  the  term  of  10 
years  from  said  first  Monday  of  January. 
In  the  first  section  of  tbe  act  it  is  provided 
that:  "No  elector  may  vote,  either  then,  or 
at  any  subsequent  election,  for  more  than  six 
candidates  upon  one  ballot  for  the  said  office." 
The  commonwealth,  alleging  this  provision  of 
the  act  to  be  unconstitutional  and  void,  in 
that  it  restricted  the  right  of  the  voter  to 
cast  his  ballot  for  six  judges,  when  seven 
were  to  be  elected,  requested  the  secretary  of 
the  commonwealth,  the  defendant,  to  prepare 
tbe  official  ballot  under  Act  June  10,  1893, 
as  indicating  seven  candidates  for  the  office. 
Instead  of  six,  as  provided  in  tbe  act.  This 
the  secretary  refused  to  do,  being  of  opinion 
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It  was  bis  duty  to  follow  tbe  statute.  The 
plaintiff  then  applied  to  tbe  court  below  for  a 
mandamus  to  the  secretary.  On  bearing  of 
tbe  application,  and  after  argument,  by  for- 
mal decree  tbe  mandamus  was  awarded.  The 
decree  was  purely  formal,  however.  Judge 
Simonton,  being  of  opinion  this  provision  of 
i  be  act  is  unconstitutional,  favored  awarding 
the  writ.  Judge  McPberson  was  of  opinion 
the  provision  was  constitutional,  but  for  pur- 
pose of  ding  final  hearing  and  determina- 
tion of  the  question,  pro  forma,  concurred  in 
the  decree.  If  he  had  suggested  a  decree  In 
accordance  with  bis  opinion,  the  application 
would  have  failed  because  of  a  divided  court; 
but,  having  concurred  in  tbe  decree  suggested 
by  Judge  Simonton,  the  secretary  brings  this 
appeal  from  It,  and  we  have  the  question  be- 
fore us  for  final  determination. 

There  are  seven  candidates  to  be  voted  for. 
The  legislature  has  declared  no  voter  shall 
vote  for  more  than  six.  In  so  declaring,  has 
it  deprived  the  voter  of  a  constitutional  right? 
If  so,  then  this  provision  of  the  act  is  void; 
otherwise  not.  A  constitutional  convention 
and  the  legislature  are  equally  representatives 
of  tbe  will  of  the  people.  A  written  constitu- 
tion marks  only  the  degree  of  restraint  which, 
to  promote  stable  government,  the  people  put 
upon  themselves.  They  resolve,  in  this  in- 
strument, in  substance:  We  will  not  do  cer- 
tain things,  and  we  will  do  certain  others. 
And,  generally  in  the  same  instrument,  any 
change  In  the  course  of  government  thus 
marked  out  Is  rendered  difficult  by  the  for- 
malities and  lapse  of  time  which  must  attend 
an  amendment  of  it.  Therefore,  changes  are 
infrequent,  and  a  reasonable  degree  of  stabil- 
ity Is  attained.  But  whatever  the  people  have 
not,  by  their  constitution,  restrained  them- 
selves from  doing,  they,  through  their  repre- 
sentatives in  the  legislature,  may  da  This 
latter  body  represents  their  will  just  as  com- 
pletely as  a  constitutional  convention,  in  all 
matters  left  open  by  the  written  constitution. 
Certain  grants  of  power,  very  specifically  set 
forth,  were  made  by  the  states  to  the  United 
States,  and  these  cannot  be  revoked  or  disre- 
garded by  state  legislation.  Then  come  the 
specific  restraints  imposed  by  our  own  con- 
stitution upon  our  own  legislature.  These 
must  be  respected.  But,  in  that  wide  domain 
not  included  in  either  of  these  boundaries,  the 
right  of  the  people,  through  the  legislature,  to 
enact  such  laws  as  they  choose,  is  absolute. 
Of  the  use  the  people  may  make  of  this  unre- 
strained power,  it  is  not  the  business  of  the 
courts  to  inquire.  We  peruse  the  expressions 
■  it'  their  will  in  the  statute,  then  examine  the 
constitution  and  ascertain  if  this  instrument 
says,  "Thou  shalt  not";  and  If  we  find  no 
Inhibition,  then  the  statute  is  the  law,  simply 
because  it  is  the  will  of  the  people,  and  not 
because  it  is  wise  or  unwise.  As  is  said  by 
Black,  C.  J.,  in  Sharpless  v.  Philadelphia,  21 
Pa.  St.  147:  "The  great  powers  given  to  the 
legislature  are  liable  to  be  abused.  But  this 
is  inseparable  from  the  nature  of  human  insti- 


tutions. The  wisdom  of  man  has  neTer 
celved  of  a  government  with  power  to 
swer  its  legitimate  ends,  and  at  the  same 
Incapable  of  mischief."  So  here,  even  h 
concurred  with  the  appellee,  which  we  do 
that  approval  of  the  exercise  of  such  a  p< 
by  the  legislature  as  manifested  in  this 
will  naturally  lead  to  abuse  of  it,  that  sh 
have  no  influence  in  determining  the  cone 
tlonal  question.  To  permit  It  to  control 
judgment  would  be,  in  effect,  to  say  tha 
the  people  have,  by  the  adoption  of  this 
stltution,  unwisely  neglected  to  rest 
themselves  In  their  law-making  power, 
will  wisely  restrain  them  now.  We  hav 
such  opinion,  but  if  we  had,  we  have  no 
power,  and  therefora  turn  to  the  constiti 
to  ascertain  from  that  alone  whether  the 
utory  provision  is  forbidden.  Section  1, 
8,  declares:  "Every  male  citizen,  twenty 
years  of  age  *  •  •  shall  be  entitled  to 
at  all  elections."  Then  follow  the  other  < 
lfications,  such  as  residence  and  payinei 
tax.  The  provision  on  this  same  subjei 
the  constitution  of  1838  (section  1.  ar 
reads  thus:  "In  elections  by  the  citlzeni 
ery  white  freeman  of  the  age  of  twentj 
years  •  •  *  shall  enjoy  the  right  oi 
elector."  Except  that  the  word  "white"  i 
jected,  this  Is  almost  verbatim  the  prov 
on  the  same  subject  in  the  constitutioi 
1790.  The  qualification  of  the  voter  in 
constitution  is  specified,— his  age,  sex, 
dence,  and  payment  of  taxes.  Although  a 
tinction  between  the  words  used  in  the 
stltution  of  1874  and  those  used  in  the 
older  constitutions  is  sought  to  be  drawn 
can  see  none  between  "be  entitled  to  vol 
all  elections,"  and  "shall  enjoy  the  right 
an  elector."  Both  mean  the  same  thing, 
shall  not  be  entitled  to  vote  If  be  posst 
not  the  enumerated  (qualifications,  and  e 
of  them.  If  he  do  possess  them  all,  the: 
Is  an  elector,  and  entitled  to  vote  as  the 
may  prescribe.  Being  an  elector,  and  tl 
fore  entitled  to  vote  at  all  elections,  the 
stltution  of  1874,  as  well  as  those  which 
ceded,  goes  a  step  further  and.  In  sectic 
art  1,  declares:  "All  elections  shall  be 
and  equal."  That  is,  the  voter  shall  nc 
physically  restrained  in  the  exercise  of 
right  by  either  civil  or  military  authority, 
shall  there  be  inequality.  Every  voter 
have  the  same  right  as  every  other  voter. 
Is  there  any  other  provision  in  the  cons 
tion,  touching  the  method  of  the  exercis 
his  right  by  the  qualified  voter  in  votins 
the  judges  of  the  superior  court?  Sectu 
art.  5,  provides  that:  "The  judicial  powt 
this  commonwealth  shall  be  vested  in  a 
preme  court,  in  courts  of  common  pleas,  ct 
of  oyer  and  terminer  and  general  jail  d 
ery,  courts  of  quarter  sessions  of  the  p< 
orphans'  courts,  magistrates'  courts,  an 
such  other  courts  as  the  general  asset 
may  from  time  to  time  establish."  Undei 
authority  of  this  last  specification,  "such  c 
courts  as  the  general  assembly  may  from 
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to  time  establish,''  the  superior  court  was  cre- 
ated. Nothing  Is  said  in  the  article  as  to  how 
Judges  of  such  courts,  when  established,  shall 
be  elected.  Section  15  of  the  same  article 
clearly  applies  to  the  election  of  district 
judges  of  the  common  pleas,  for  they  are  to 
be  elected  by  the  qualified  electors  of  the  re- 
spective districts  over  which  they  are  to  pre- 
side, while  the  Jurisdiction  of  the  superior 
court  Judges  is  limited  by  no  district  bound- 
aries. The  manner  of  electing  supreme  court 
judges  Is  also  prescribed  in  the  constitution; 
but,  being  silent  In  the  judiciary  article  as  to 
the  method  of  electing  the  members  of  the 
superior  court,  we  turn  to  section  1,  art  12, 
which  declares:  "All  officers  whose  selection 
Is  not  provided  for  in  this  constitution  shall 
be  elected  or  appointed,  as  may  be  directed  by 
taw."  And  so,  in  pursuance  of  the  authority 
to  create  other  courts,  In  section  1,  art.  5,  the 
court  Is  established,  and  by  the  authority  of 
section  1,  art.  12,  the  method  of  election  is 
prescribed. 

The  constitutionality  of  the  court  Is  not 
denied  by  appellee,  nor  is  the  right  of  the 
legislature  to  provide  for  the  election  of  its 
judges  denied.  The  constitutionality  of  the 
method  of  election  alone  is  in  question.  As 
the  language  of  the  constitution  of  1838,  pre- 
scribing the  qualifications  of  voters,  pos- 
sesses the  same  significance  as  that  of  1874, 
the  words,  "shall  enjoy  the  right  of  an  elect- 
or," and  "shall  be  entitled  to  vote  at  all 
elections,"  meaning  the  same  thing,  do  they, 
hs  urged  by  appellee,  mean  more?  Can  they, 
by  any  reasonable  Interpretation,  include  an 
absolute  right  to  vote  for  every  candidate  of 
a  group  of  candidates  for  the  same  office? 
Without  regard  to  what  the  legislature  might 
have  done  to  fill  the  offices  created  by  the 
establishment  of  the  superior  court,  whether 
they  might  or  might  not  have  made  the  of- 
fice appointive,  all  these  questions  are  now 
unimportant,  and  we  pass  no  opinion  upon 
them.  The  court  is  established.  The  office 
is  made  elective,  to  be  filled  by  the  candidates 
elected  at  the  general  election.  We  therefore 
must  treat  the  case  as  the  legislature  has 
treated  it.  The  question  now  is  as  to  the 
interpretation  to  be  put  upon  the  language 
specifying  the  qualification  of  the  voter  who 
has  by  law  a  right  to  vote  at  the  election 
fur  candidates  for  this  office.  No  sound  rea- 
son has  been  urged  In  the  argument  why  we 
"iiould  enlarge  the  scope  of  the  words,  "shall 
tie  entitled  to  vote  at  all  elections,"  by  prac- 
tically adding,  "also  for  every  candidate  of  a 
group  of  candidates  for  the  same  office."  The 
"institution  does  not  so  say,  and  has  never 
■"•en  interpreted  to  so  mean. 

Within  one  year  after  the  adoption  of  the 
<  (institution  of  1838.  the  act  of  July  2,  1839, 
••e'-anie  a  law.  It  provided:  "Sec.  4.  Bach  of 
Mien  qualified  citizens  shall  vote  for  one  per- 
miu  as  Judge,  and  also  for  one  person  as  in- 
spector of  elections,  and  the  person  having 
the  greatest  number  of  votes  for  judge  shall 
i*  publicly  declared  to  be  elected  Judge,  and 


the  two  persons  having  the  greatest  number 
of  votes  for  inspector,  shall  in  like  manner 
be  declared  to  be  elected  inspectors  of  elec- 
tion." Here  was  a  restriction  immediately 
after  the  adoption  of  the  constitution.  Two 
inspectors  are  to  be  elected.  Yet  the  quali- 
fied voter,  who  "shall  enjoy  the  right  of  an 
elector,"  Is  limited  to  a  vote  for  one.  This  is 
more  than  a  mere  legislative  construction. 
It  is  a  contemporaneous  Interpretation  of 
language  by  those  who  lived  when  the  con- 
stitution was  framed,  possibly  by  some  of 
those  who  took  part  in  the  convention,  and 
certainly  by  those  who  had  voted  at  the  elec- 
tion at  which  it  was  adopted.  This  interpre- 
tation was  never  questioned.  A  period  of 
28  years  elapsed,  when  the  jury  commissioner 
act  of  1867  was  passed,  providing  for  the 
election  every  three  years  of  two  Jury  com- 
missioners, and  limiting  the  qualified  voter 
to  a  right  to  vote  for  but  one.  For  seven 
years  every  verdict  in  civil  and  criminal 
cases  in  the  commonwealth  rested  on  the  V2 
jurors  whose  names  were  put  In  the  wheel 
by  officers  elected  under  this  act  Although 
the  legality  of  the  panel  and  array  of  Jurors 
has  been  disputed  in  many  cases,  the  con- 
stitutionality of  the  election  of  those  who 
selected  them  has  never  been  questioned. 
Then,  in  1872,  was  passed  the  act  providing 
for  the  election  of  delegates  to  the  consti- 
tutional convention  which  framed  the  con- 
stitution of  1874.  Again  the  plan  of  limited 
voting  was  provided  for,  and  Its  legality  not 
disputed.  We  concede  that,  no  matter  how 
irregular  may  have  been  the  election  of  the 
delegates  to  that  convention,  the  adoption  of 
its  work  by  the  direct  vote  of  the  people 
cured  all  such  irregularities,  and  made  the 
constitution  the  fundamental  law  of  the  com- 
monwealth. We  cite  the  act  only  as  eviden- 
cing the  legislative  interpretation  of  the  con- 
stitution of  1838. 

The  convention  which  framed  the  constitu- 
tion of  1874  was  composed  of  eminent  men. 
some  of  them  the  ablest  lawyers  in  the 
state.  The  construction  put  upon  the  con- 
stitution of  1838  was  well  known  to  them. 
The  method  of  their  own  election  they 
knew.  Can  it  be  presumed,  for  a  moment, 
they  would  have  accepted  an  election  to 
a  high  office  if  they  had  thought  It  was 
brought  about  by  unlawful,  because  uncon- 
stitutional, methods?  It  thus  clearly  appears 
that  the  interpretation  put  upon  the  language 
of  the  constitution,  by  those  who  lived  at  the 
time  it  was  framed  and  adopted,  was  the 
same  as  that  put' upon  like  language  in  that 
of  1874  by  the  legislature  of  1895;  that  the 
interpretation  put  upon  the  constitution  of 
1838  was  acquiesced  In  by  the  bar,  the  courts, 
and  the  legislature  for  a  period  of  35  years, 
until  the  adoption  of  the  constitution  of  1874: 
that  in  two  other  instances  offices  of  the 
highest  importance,  Jury  commissioners  and 
delegates  to  a  constitutional  convention,  were 
by  legislative  enactment  filled  on  the  limited 
voting  plan.    In  view  of  this  long-continued 
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interpretation  of  our  own  constitution,  we  do 
not  think  It  necessary  to  discuss  the  authori- 
ties cited  from  other  states.  In  fact,  In  the 
case  most  relied  on  by  the  appellee,  State  v. 
Constantlne,  42  Ohio  St  437,  in  which  the 
court  arrives  at  a  conclusion  different  from 
ours,  it  is  said:  "The  right  of  each  elector 
to  vote  for  a  candidate  for  each  office  to  be 
filled  at  an  election  had  never  been  doubted." 
In  our  state,  the  right  of  the  legislature  to 
limit  the  vote  to  a  less  number  than  all  the 
officers  to  be  elected,  has  never  been  doubted. 
As  the  historical  interpretation  has  been 
wholly  different,  the  conclusions  must  neces- 
sarily be  at  variance.  Hays  v.  Com.,  82  Pa. 
St.  518,  turned  on  another  question  than  is 
raised  here,  viz.  whether,  by  application  of 
the  cumulative  voting  plan,  a  stockholder's 
election,  In  a  railroad  corporation  chartered 
under  net  of  1868,  could  be  controlled.  This 
court  held  that  even  the  constitution  could 
not  take  from  the  stockholder  his  vested 
right,  undejr  the  charter,  to  have  one  vote 
cast  for  each  officer  to  be  elected. 

But  it  is  argued,  from  the  provisions  of  the 
constitution  establishing  limited  voting  as  to 
certain  offices,  the  maxim,  "Expresslo  unius 
excluslo  est  alterius,"  must  move  the  court 
to  the  construction  contended  for  by  appellee. 
The  application  of  this  maxim  depends  wholly 
ou  the  subject  of  contention.  The  expression 
of  one  thing  often  necessarily  is,  or  tends  to, 
the  exclusion  of  others  not  expressed;  but  the 
induction  is  not  warranted  in  all  cases,  and 
if  indiscriminately  applied  would  frequently 
lead  to  most  erroneous  conclusions.  Take 
the  case  before  us.  The  constitution  estab- 
lishes limited  voting  in  the  election  of  su- 
preme court  Judges,  county  commissioners, 
Philadelphia  magistrates,  and  inspectors  of 
election.  Therefore,  it  is  argued,  the  impli- 
cation Is  that  the  plan  is  excluded  In  the  elec- 
tion of  all  other  officers.  But  the  limited 
voting  plan  was  recognized  and  adopted  in 
the  constitution,  because  it  was  deemed  wise 
that,  as  to  offices  nonpartisan  in  character, 
or  which  at  least  should  be,  the  minority 
party  ought  to  have  representation,  and  this 
could  only  be  attained  by  limited  voting. 
Does  the  expression  of  this  thing  necessarily 
exclude  other  things  not  expressed?  As.  the 
same  reasons  for  the  plan  exist  as  to  like 
offices  thereafter  created,  is  it  not  a  neces- 
sary deduction  that  a  like  plan  to  that  ex- 
pressed should  be  followed?  Does  not  the 
whole  spirit  of  the  constitution  plainly  so 
imply,  while  there  is  not  a  word  indicating 
that  such  plan  as  to  other,  or  new  courts  is 
forbidden?  In  the  cases  specified  the  con- 
stitution is  mandatory.  It  says  to  the  leg- 
islature: "In  these,  enumerating  them,  thou 
shalt  prescribe  the  limited  voting  plan."  In 
the  cases  not  enumerated,  but  of  the  same 
kind,  it  is  discretionary. 

For  the  reasons  herein  stated,  as  well  as 
for  those  assigned  iu  the  opinion  of  Judge 
McPherson,  the  decree  of  the  court  below  is 
reversed,   and   the   petition  of  the   attorney 


general  for  a  mandamus  is  dismissed,  at  the 
costs  of  appellee. 

WILLIAMS,  J.  (dissenting).    I  cannot  con- 
cur in  this  judgment.     Some  of  the  reasons 
that  impel  me  to  dissent  from  it  I  will  state 
as  briefly  as  I  am  able.    The  government  of 
Pennsylvania  is,  in  the  language  of  the  dec- 
laration of  rights,  a  "free  government,"  and 
rests  on  the  authority  of  the  people.    Their 
authority  is  exercised  and  their  will  express- 
ed by  their  votes.    To  protect  themselves  iu 
the   unrestricted   exercise  of   their  right    to 
vote  at  all  elections  and  for  all  public  offi- 
cers, they  have  declared,  lu  the  fifth  section 
of  the  declaration  of  rights,  that  "no  power, 
civil  or  military,  shall  at  any  time  interfere 
to  pi-event  the  free  exercise  of  the  right  of 
suffrage."     In   order   to   define   what    they 
meant  by  "the  right  of  suffrage,"  and  to  regu- 
late the  manuer  of  its  exercise,  they  devoted 
the  IT  sections  of  the  eighth  article  of  tin* 
constitution  to  this  subject.     In  the  first   of 
these  sections,  they  declare  that  every  malt' 
citizen  21  years  of  age,  possessing  the  follow- 
ing Qualifications,   'shall  be  entitled  to  vote 
at  all  elections."    The  qualifications  that  fol- 
low relate  to  citizenship,  to  residence,   and 
the  payment  of  a  tax.    These  qualifications 
cannot  be  changed,  increased,  or  diminished 
by  the  legislature.     This  was  distinctly  as- 
serted by  this  eourt  in  Page  v.  Allen,  58  Pa. 
St  338,  in  these  words:    "No  constitutional 
qualification  of  a  voter  can  be  abridged,  add- 
ed to.  or  altered  by  legislation."    In  McCaf- 
ferty  v.  (iuyer,  5tt  Pa.  St.  109,  a  statute  pass- 
ed to  disfranchise  a  deserter  from  the  armies 
of  the  Union  was  held  unconstitutional,    be- 
cause it  added  a  disqualification  not  found  in 
the  constitution,  and  the   rule  of  Page    v. 
Allen,  supra,  was  recognized  and  restated   in 
these  words:  "A  right  conferred  by  the  consti- 
tutlou  is  beyond  the  reach  of  legislative  inter- 
ference."    If  there  were  no  other  provisions 
upon  this  subject  it  would  be  too  clear  for 
serious  contention  that  the  people  had  reserv- 
ed to  themselves   the  unrestricted  right    of 
suffrage,  and  that  the  legislature  was  power- 
less to  deny  to  any  qualified  voter  the  privi- 
lege of  voting  at  all  elections,  and   for    all 
elective  officers,  if  he  desired  to  exercise  it     But 
some  experiments  had  been  made  by  the  leg- 
islature with  what  Is  called  "limited  voting," 
prior  to  the  calling  of  the  constitutional  con- 
vention of  1873.    These  had  been  made  with- 
out  constitutional   authority,  to  secure    mi- 
nority representation    on   boards   of    officers 
where  It  was  thought  the  presence  of  a  rep- 
resentative of  the  minority   political   party 
might  tend  to  a  more  impartial  discharge  of 
the  duties  devolving  on  the  board,  or  to  in- 
creased efficiency.     It  was  thought  best    tc 
recognize  the  principle  underlying  such  legis 
lation,  and  to  indicate  in  what  cases  aud  tc 
what  extent  this  power  to  limit  a  citizen   in 
the  exercise  of  his  right  of  suffrage  should 
thereafter    be    exercised.     These    cases     ar« 
where  two  judges  of  the  supreme  court  are  ti 
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be  elected  at  the  name  time  (article  3,  i  16"), 
in  the  election  of  inspectors  of  election  (arti- 
cle S.  $  14),  in  the  election  of  county  conimis- 
yioners  and  county  auditors  (article  14,  §  7), 
and  the  election  of  magistrates  In  Philadel- 
phia. These  are  the  only  exceptions  to  the 
unlimited  right  to  vote  at  all  elections,  and 
fur  all  elective  officers,  that  the  trainers  of 
die  constitution  saw  fit,  when  their  attention 
was  Axed  upon  the  subject,  to  allow.  "Ex- 
presslo  unlus  exclusio  alterius."  It  has  been 
>u?segted  that  this  maxim  is  not  applicable  in 
i  Ue  interpretation  of  the  constitution,  but 
this  court  held  exactly  the  opposite  in  Page 
r.  Allen,  and  Robb  v.  Barlow,  58  Pa.  St.  338, 
awl  the  following  language  was  used:  "The 
repression  of  one  thing  in  the  constitution  is 
tbe  exclusion  of  things  not  expressed."  It 
was  further  said,  In  the  same  case:  "The  in- 
hibitions of  the  constitution  as  to  legislation 
ate  to  be  regarded  as  well  when  they  arise 
by  implication  as  by  expression."  We  are 
bound  by  our  own  precedents,  and  by  every 
rule  of  interpretation,  to  say,  in  this  case, 
tbat  an  enumeration  of  the  instances  in 
which  the  exercise  of  the  right  of  suffrage 
>hall  be  limited  is  equivalent  to  a  distinct  de- 
nial of  tbe  power  to  limit  it  in  all  cases  not 
in  tbe  enumeration. 

But  this  judgment  is  not  only  in  violation 
of  the  constitution,  but  it  recognizes  a  power 
in  tbe  legislature  to  disregard  the  constitu- 
tional safeguards  of  the  right  to  vote  that  is 
far-reaching,  and  that  might  be  used  to  sub- 
vert the  will  of  the  majority.  In  many  coun- 
ties of  the  state  two  or  more,  and  in  the 
counties  of  Philadelphia  and  Allegheny 
many,  members  of  the  legislature  are  elected 
upon  the  same  general  ticket.  The  right  of 
i  lie  voter  might,  with  equal  propriety,  be  lim- 
ited to  a  certain  number  of  these.  If  the 
legislature  may  deny  to  the  voter  the  right 
•o  vote  for  one,  why  not  for  two,  or  three, 
ur  to  vote  for  all  but  one?  There  are  coun- 
ties in  the  commonwealth  where  the  relative 
strength  of  the  great  political  parties  is  as 
one  to  three.  Suppose  such  a  county  elects 
two  representatives  and  each  voter  is  restrict- 
ed in  his  right  to  vote  so  that  he  can  vote 
for  but  one.  Then  the  majority,  numbering 
three-fourths  of  all  tbe  voters,  secures  the 
same  representation  as  tbe  minority,  that 
numbers  but  one-fourth  of  the  voters.  If 
i  bis  judgment  is  right,  and  the  legislature 
may  without  constitutional  authority  deny  to 
"very  citizen  of  the  commonwealth  the  right 
to  vote  for  one  of  the  judges  of  the  superior 
court,  why  may  not  the  same  thing  be  done 
as  to  associate  judges  in  the  counties  where 
those  officers  still  exist?  Why  not  in  all  ju- 
dicial districts,  where  two  or  more  judges  are 
elected  in  the  same  district?  Why  not  ex- 
tend tbe  same  limitation  to  school  directors, 
to  members  of  select  and  common  councils  in 
cities,  to  councllmen  in  boroughs,  to  con- 
xx'twinen  at  large,  of  whom  we  have  two, 
and  even  to  presidential  electors? 

But  it  is  said  that  jury  commissioners  are 


elected  on  the  plan  of  limited  voting,  and  if 
this  judgment  should  be  affirmed  tbe  law  un- 
der which  they  are  elected  would  fall.  I 
can  Imagine  a  greater  public  calamity  than 
that  would  be.  Suppose  it  should  be  held, 
as  but  for  this  judgment  I  cannot  doubt  it 
would  be  held,  that  the  lnw  under  which 
jury  commissioners  are  elected  is  unconstitu- 
tional, then  the  duty  of  selecting  and  draw- 
ing jurors  would  fall  back  upon  the  county 
commissioners,  if  no  other  method  was  pro- 
vided by  law.  No  serious  inconvenience  could 
arise.  But  meantime,  and  until  tbe  question 
Is  regularly  raised  on  quo  warranto  and  de- 
cided, it  could  uot  be  raised  on  a  challenge 
to  the  array.  The  officers  will  continue  to 
serve  until  the  law  Is  repealed  or  held  to  be 
invalid.  But  suppose  it  was  inevitable  that 
an  affirmance  of  this  judgment  would  empty 
every  jury  wheel  In  the  state.  It  is  better, 
a  thousand  times  better,  that  this  should 
happen,  than  that  the  sacred  "right  of  suf- 
frage," so  carefully  intrenched  by  the  peo- 
ple in  their  fundamental  law,  should  become 
the  football  of  part}-  majorities,  to  be  limited 
or  restricted  as  the  exigencies  of  political 
warfare  might  seem  to  require.  I  would  af- 
firm this  judgment,  and  uphold  the  constitu- 
tional declaration  that  "every  male  citizen 
twenty-one  years  of  age  *  *  *  shall  be  en- 
titled to  vote  at  all  elections,"  and.  In  the  lan- 
guage of  tbe  declaration  of  rights,  I  would 
hold  that  "no  power,  civil  or  military,  shall 
at  any  time  interfere  to  prevent  the  free 
exercise  of  the  right  of  suffrage"  at  any  elec- 
tion, or  for  any  elective  officer,  except  in  the 
instances  and  to  the  extent  that  the  consti- 
tution has  plainly  authorized. 


CROUSB  v.  BINKLEY. 

(Supreme  Court  of  Pennsylvania.     Oct.  24, 
1895.) 

On  rehearing.    Denied. 

For  former  report,  see  31  Atl.  531. 

PER  CURIAM.  And  now,  24th  October, 
1883,  reargument  refused.  The  mortgage  debt 
appears  to  have  been  paid  before  the  case  was 
finally  disposed  of  in  the  court  below,  and  no 
injustice  was  done,  therefore,  by  Its  action. 


BARCLAY  v.  DECKERHOOF  et  al. 

(Supreme  Court  of  Pennsylvania.     Oct.  7, 
1895.) 
Building  Contract— Aokkemkxt  for  Repsrknci 
— disqualification  op  rufbkkk — kdtoppku 
1.  A  provision  in  a  building  contract,  refer- 
ring to  the  architect  "all  disputes    *    •    •    and 
all  questions  of  doubt  as  to  the  tenor  and  in- 
tention of  the  drawings  and  specifications,  or 
of  the  contract."  embraces  tbe  question  wheth- 
er the  contractor  and  his  sureties  are  bound  to 
refund  to  the  owner  of  the  building  the  amount 
paid  by  him  on  a  mechanic's  lien,  where  the  con- 
tract provides  that  the  contractor  shall  deliv- 
er the  building  free  from  all  claims,  and  shall 
furnish  at  his  own  cost  all  necessary  materials. 
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2.  The  architect  Is  not  disqualified  to  act 
as  referee,  as  provided  by  a  building  contract, 
because,  prior  to  so  acting,  he  was  called  as  a 
witness  in  an  action  between  the  parties  involv- 
ing the  matter  in  dispute. 

3.  Defendant,  having  objected  to  the  juris- 
diction of  the  court  in  an  action  on  a  building 
contract  because  of  the  provision  in  the  con- 
tract for  reference  to  the  architect,  by  reason 
of  which  plaintiff  took  a  nonsuit,  cannot  there- 
after object  to  resort  to  the  architect  as  referee. 

Appeal  from  court  of  common  pleas,  Bedford 
county. 

Action  by  John  J.  Barclay  against  Simon 
Deckerboof  and  others,  principal  and  sureties 
on  a  bond,  to  recover  the  amount  of  an  award 
by  a  referee.  Judgment  for  plaintiff.  De- 
fendants appeal.    Affirmed. 

Kerr  &  McNamara,  John  H.  Jordan,  and  Al- 
exander King,  for  appellant*.  John  M.  Reyn- 
olds, for  appellee. 

PER  CURIAM.  The  agreement  referring  to 
the  architect  "all  disputes,  however  arising, 
and  all  questions  of  doubt  as  to  the  tenor  and 
intention  of  the  drawings  and  specifications  or 
of  the  contract,"  is  certainly  brond  enough  to 
embrace  the  question  whether  the  contractor 
and  his  sureties  were  bound  to  refund  to  the 
plaintiff  the  amount  paid  by  him  on  the  me- 
chanic's lien,  especially  in  view  of  the  clauses 
In  the  building  contract  by  which  the  contract- 
or agreed  to  deliver  the  bulldmg  free  from  all 
claims,  and  to  furnish,  provide,  and  deliver,  at 
his  own  cost,  all  necessary  materials.  The 
construction  given  to  the  agreement  by  the 
referee  appears  to  work  substantial  justice, 
but  whether  it  does  or  not  is  Immaterial,  inas- 
much as  the  parties  agreed  that  his  decision 
should  be  final.  The  fact  that  the  architect, 
prior  to  his  acting  as  referee,  was  called  as  a 
witness  on  the  trial  in  the  common  pleas,  did 
not  disqualify  him  to  act  as  such  referee.  It 
is  not  alleged  that  as  referee  he  acted  other- 
wise then  fairly  and  properly.  The  interloc- 
utory judgment  against  Deckerhoof  ceased  to 
1k>  operative  upon  the  reversal  of  that  case  by 
this  court,  and  cannot  have  any  effect  here. 
By  their  points  submitted  on  the  trial  of  that 
case  the  defendants  challenged  the  jurisdiction 
of  the  common  pleas,  and  plaintiff  thereupon 
elected  to  suffer  a  nonsuit,  and  paid  the  ac- 
crued costR.  They  cannot  now  object  that  the 
tribunal  of  their  original  agreement  and  sub- 
sequent election  was  resorted  to.  The  jurisdic- 
tion of  the  referee  does  not  appear  to  have  been 
ousted  by  anything  that  occurred  subsequently 
to  his  appointment.  While  the  subcontractor 
was  doubtless  bound  to  observe  the  terms  of 
his  own  contract  with  his  principal,  he  was 
not  bound  by  the  agreement  to  refer,  to  which 
he  was  not  a  party.  His  scire  facias  on  the 
mechanic's  lien,  which  the  plaintiff  resisted  as 
far  as  be  could,  and  the  defense  which  the 
latter  notified  the  sureties  to  Interpose,  cannot, 
therefore,  affect  the  agreement  to  refer.  There 
is  no  sufficient  evidence  that  the  plaintiff  made 
a  voluntary  payment  of  the  mechanic's  lien,  or 
accepted  the  building,  and  waived  performance 


of  the  building  contract.  On  the  contrary 
evidence  shows  that  unusual  care  was  exen 
to  negative  such  conclusions.  For  these 
other  reasons,  given  by  the  learned  trial  Ji 
the  defendants'  point  on  that  subject  n 
well  have  been  refused.  It  is  unnecessai 
consider  the  specifications  of  error  In  * 
We  find  nothing  In  either  of  them  that  « 
Justify  a  reversal  of  the  judgment  entere 
the  verdict  in  favor  of  the  plaintiff,  nor  d 
think  that  further  discussion  of  any  oi 
questions  involved  is  necessary.  Judgmec 
firmed. 


In  re  BOROUGH  OF  NARBERTH 

Appeal  of  ELLIS  et  al. 

(Supieme  Court  «f  Pennsylvania.    Oct 
1895.) 

Boroughs— Incorporation-— Review. 
Under  Act  April  1.  1834  (P.  L.  p. 
and  its  supplements,  empowering  the  rot 
quarter  sessions,  with  the  concurrence  o 
grand  jury,  to  incorporate  a  town  or  vi 
prescribing  the  mode  of  proceeding,  pro* 
that  the  petition  for  incorporation,  sigm 
a  majority  of  the  freeholders  within  tht 
posed  borough  and  setting  forth  its  bound 
be  laid  before  the  grand  jury,  and  if  a  ma 
of  them,  after  full  investigation,  find  tht 
conditions  prescribed  by  the  act  have  been 
plied  with,  and  believe  it  expedient  to 
the  petition,  they  shall  certify  it  to  the 
where  the  judgment  of  the  grand  jury  m 
confirmed,  and  if  the  decree  of  the  court 
be  in  conformity  with  the  prayer  of  the 
tion  the  decree  shall  be  recorded,  etc,  t 
the  court  shall  deem  further  investigatio 
essary,  it  shall  make  an  order  therefor 
Act  April  1,  1883,  providing  that,  if  the  1 
aries  fixed  by  the  petition  embrace  lands 
si vely  used  for  farming  purposes,  and  not  [ 
ly  belonging  to  the  town  or  village,  the  i 
court  shall  have  the  power,  at  the  requ 
the  party  aggrieved,  to  change  and  t 
such  boundaries  so  as  to  exclude  such 
therefrom,  a  decree  of  incorporation  of  : 
ough  is  not  reviewable  unless  illegality 
proceedings  is  manifest  on  the  record,  or 
of  discretion  by  the  court  is  distinctly  ct 
and  clearly  established. 

of    quarter   set 
Aaron    S.    S' 


Appeal  from  court 
Montgomery  county; 
Judge. 

Petition  for  the  incorporation  of  thi 
ough  of  Narberth.  From  the  decree  of 
poration,  J.  Pemberton  Ellis  and  otbe 
peal.    Affirmed. 

Irvln  P.  Knlpe,  Irving  P.  Wanger 
George  S.  Graham,  for  appellants.  Jan 
Holland  and  Alex.   Simpson,  Jr.,  for 

1€C8« 

STERRETT,  C.  J.  It  is  rightly  cot 
by  the  appellants  that  "the  general 
pedlency  of  incorporation,"  alleged  to 
been  shown  by  depositions  taken  fo 
against  the  same,  but  not  brought  up 
the  record,  is  not  a  proper  subject  fo 
sideratlon  on  this  appeal.  It  is  claimed 
ever,  that  the  record  proper  presents  st 
rors  as  justify  the  interposition  of  this 
and  require  a  reversal  of  the  decree- 
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first  section  of  the  act  of  April  1,  1834  (P.  L. 
p.  103),  In  connection  with  Its  supplements, 
empowers  tbe  several  courts  of  quarter  ses- 
sions, by  and  with  toe  concurrence  of  the 
grand  jury  of  the  county,  to  Incorporate  any 
town  or  Tillage  within  their  respective  juris- 
dictions, and  prescribes  the  mode  of  proceed- 
ing therein.  The  second  section  provides 
that  the  petition  for  such  Incorporation  shall 
be  in  writing,  signed  by  a  majority  of  tbe 
freeholders  residing  within  the  limits  of  the 
proposed  borough,  setting  forth  its  name, 
style,  and  title,  wltb  a  particular  description 
of  tbe  boundaries  thereof,  exhibiting  the 
courses  and  distances  in  words,  at  length, 
and  accompanied  with  a  plat  or  draft  of  the 
name.  The  next  section  declares  the  court 
shall  cause  tbe  application  to  be  laid  before 
the  grand  jury  when  in  session,  and  if  a  ma- 
jority of  said  jury,  after  a  full  investigation 
of  the  case,  shall  find  that  the  conditions  pre- 
scribed by  tbe  act  have  been  complied  with, 
and  shall  believe  it  is  expedient  to  grant  the 
prayer  of  the  petitioners,  they  shall  certify 
tbe  same  to  the  court,  and  at  the  next  term 
of  court  tbe  judgment  of  the  grand  jury  may 
he  confirmed,  and  tf  the  decree  of  the  court 
shall  be  in  conformity  with  the  prayer  of  the 
petitioners,  the  decree  shall  be  recorded,  eta, 
but  If  tbe  court  shall  deem  further  Investiga- 
tion necessary,  such  order  shall  be  taken 
thereon  as  to  right  and  justice  shall  apper- 
tain. The  act  of  April  1,  1863,  provides  that, 
it  "the  boundaries  fixed  by  the  petitioners 
*all  embrace  lands  exclusively  used  for  the 
purposes  of  farming,  and  not  properly  be- 
longing to  the  town  or  village,"  the  proper 
nurt  shall  have  power,  at  the  request  of  the 
mrty  aggrieved,  "to  change  and  modify  Buch 
iwnndaries  so  as  to  exclude"  such  lands 
therefrom.  In  this  case,  the  power  thus  con- 
ferred was  invoked,  and  was  properly  exer> 
teed  by  the  court  below.  It  thus  appears 
:bat  tbe  questions  of  compliance  with  the 
prescribed  conditions,  and  tbe  propriety  of 
minting  the  prayer  of  the  petitioners,  etc., 
together  with  all  questions  of  fact  pertaining 
thereto,  or  relating  to  the  situation  of  the 
territory  included  within  the  limits  of  the 
proposed  borough,  etc,  are  committed  to  the 
irbltrament  of  the  grand  jury,  who,  after  a 
'ull  Investigation  of  the  case,  are  required  to 
*port  their  conclusions  to  the  quarter  ses- 
rtona  That  court,  In  Its  revision  of  the  judg- 
ment of  the  grand  Jury,  is  clothed  with  large 
liscretlonary  power.  It  Is  clearly  the  prov- 
nce  of  the  grand  jury,  subject  to  tbe  rever- 
lional  authority  and  discretionary  power  of 
lie  quarter  sessions  In  the  premises,  to  de- 
ermine  all  questions  of  fact  and  expediency 
■hat  are  necessary  to  a  valid  decree  of  in- 
corporation. It  was  never  Intended  that  any 
lecree  Incorporating  a  borough  should  be 
llsturbed  by  this  court,  unless  illegality  in 
•he  proceedings  la  made  manifest  by  the  rec- 
ird.  or  abuse  of  discretion  on  the  part  of  the 
»urt  below  Is  distinctly  charged  and  clearly 
Mtablisbed.     A  careful  examination  of  tbe 


record  as  presented  to  us  shows  that  all  the 
requirements  of  the  act  and  its  supplements 
were  substantially.  If  not  strictly,  complied 
with.  The  application  in  due  form  was  laid 
before  the  grand  jury.  They  certified  to  the 
court  that,  "after  a  full  investigation  of  the 
case,"  they  found  "tbe  conditions  prescribed 
by  the  act  of  assembly,  *  *  *  and  by 
other  acts  supplementary  thereto,  have  all 
been  compiled  with,"  and,  expressing  their 
belief  that  "it  is  expedient  to  grant  the  prayer 
of  the  petitioners,"  they  approved  the  applica; 
tlon.  To  this  judgment  of  tbe  grand  jury  ex- 
ceptions were  filed,  testimony  was  taken, 
hearings  were  had,  and,  upon  due  considera- 
tion of  the  ■  whole  subject,  the  learned  court 
passed  upon  the  questions  Involved,  and,, 
with  the  exception  of  so  modifying  the  bound- 
ary of  the  proposed  borough  as  to  exclude 
certain  lands  used  solely  for  farming  pur- 
poses, and  not  properly  belonging  to  the  vil- 
lage, confirmed  the  judgment  of  the  grand 
jury,  and  entered  the  decree  from  which  this 
appeal  was  taken. 

The  first  eight  specifications  of  error  are  to 
the  refusal  of  the  court  below  to  sustain  ap- 
pellants' exceptions  to  the  findings  of  the 
grand  Jury,  recited  therein,  respectively. 
The  questions  of  fact  Involved  in  these  ex- 
ceptions must  have  been  considered  by  thc- 
grand  Jury,  and  determined  by  them  in  favor 
of  the  appellees.  They  were  afterwards  re- 
viewed by  the  court,  and  the  findings  of  the 
grand  Jury  were  confirmed.  As  to  all  ques- 
tions of  fact  necessarily  Involved  therein,  this 
confirmation  was  evidently  Intended  to  be 
conclusive,  and  there  is  nothing  In  the  record 
to  make  this  case  an  exception  to  the  general 
rule.  If  the  action  of  the  court  in  dismiss- 
ing the  exceptions  needs  any  vindication,  it 
will  be  found  In  the  opinions  sent  up  wltb 
the  record.  In  his  supplementary  opinion,  the 
learned  president  of  the  quarter  sessions,  re- 
ferring to  the  eighth  exception,  says:  "Tbe 
owners  of  property  along  the  line  of  the  turn- 
pike may  prefer  a  change  or  modification  of 
the  boundaries  tbat  will  exclude  them  from 
the  borpugh,  but  we  cannot  see  our  way  clear 
to  make  any  such  exclusion.  Their  lands  are 
not  used  exclusively  for  farm  purposes,  nor 
can  it  be  said  that  those  lands  'do  not  prop- 
erly belong  to  the  town  or  village.'  Perhaps 
it  would  have  been  wlee  to  include  the  bed 
of  the  turnpike  road  within  the  borough 
limits,  but  we  cannot  make  the  change  at  this- 
time;  certainly,  not  without  notice  to  the 
turnpike  company,  and  affording  It  a  bear- 
ing. We  may  alter  the  boundaries  to  exclude 
farm  land,  but  we  doubt  our  authority  to 
make  such  alterations  to  meet  objections 
based  upon  other  grounds.  Tbe  fact  that  the 
turnpike  is  not  within  the  borough  limits  Is 
not.  In  our  judgment,  such  a  mistake,  if  It  be 
a  mistake  at  all,  as  calls  for  the  rejection  of 
the  finding  of  the  grand  jury."  In  adopting 
the  southerly  line  of  the  turnpike  road  as  the 
northerly  line  of  the  borough,  there  was  no 
such  error  as  would  justify  a  reversal  of  tbe 
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decree,  nor  do  we  think  there  was  any  error  i 
In  Including  within  the  lines  of  the  borough 
the  other  highways  by  which  it  Is  bounded  on 
the  remaining  aides.  .There  is  nothing  In  the 
record  to  indicate  any  error  in  the  conclu- 
sions of  fact  reported  by  the  grand  Jury,  nor 
does  there  appear  to  hare  been  any  abuse  of 
the  judicial  discretion  with  which  the  court 
below  is  invested  in  such  cases.  Neither  of 
the  assignments  of  error  is  sustained.  De- 
cree affirmed,  and  appeal  dismissed,  with 
costs  to  be  paid  by  appellants;  and  it  is  fur- 
ther ordered  that  the  record  be  remitted  for 
such  further  proceedings  as  may  be  necessary 
to  carry  the  decree  into  effect 


ELKINS  t.  PENNSYLVANIA  R.  CO. 

(Supreme  Court  of  Pennsylvania.     Oct.  7, 
1895.) 

IlMDlIT  TO  BUAKEMAS— LlABII.ITT  OP  MASTER. 

A  railroad  company  is  liable  to  one  of  its 
brakemen  for  injuries  suffered  by  him  through 
a  defect  in  the  steps  of  a  freight  car,  while 
acting  as  one  of  a  crew  sent  to  a  shipper's  yards 
to  shift  cars  preparatory  to  their  being  taken 
into  defendant's  trains. 

Appeal  from  court  of  common  picas,  Phila- 
delphia county. 

Action  by  Frederick  Elklns  against  the 
Pennsylvania  Railroad  Company  to  recover 
for  injuries  received  by  him  In  the  course  of 
his  employment  as  a  brakeman  by  defendant 
There  was  Judgment  for  plaintiff,  from  which 
defendant  appeals.     Affirmed. 


Geo.  Tucker  Bispham,  for  appellant 
L.  Shields,  for  appellee. 


S. 


UcCOLLUM,  J.  The  plaintiff  was  injured 
while  in  the  service  of  the  defendant  company 
as  a  brakeman.  The  injury  he  received  was 
due  to  a  defect  in  the  step  of  a  freight  car 
on  which  he  was  attempting  to  get,  in  the 
performance  of  the  duties  of  his  employment. 
It  is  settled  by  the  verdict  that  no  fault  of  his 
contributed  in  producing  it  The  car  belong- 
ed to,  and  was  In  the  yard  of,  the  Atlantic 
Refining  Company.  The  plaintiff  was  one  of 
a  crew  sent  into  the  yard  by  the  defendant 
company  to  shift  some  cars  there.  The  su- 
perintendent of  the  refining  company  directed 
what  cars  should  be  shifted,  and  where  they 
should  be  placed.  It  was  while  the  crew 
were  engaged  In  the  work  they  were  sent  to 
do  that  the  plaintiff  received  the  injury  for 
which  he  seeks  compensation  in  this  action. 
The  cause  of  it  has  already  been  stated.  If 
he  had  received  it  from  the  same  cause  while 
transporting  the  car  from  one  point  to  anoth- 
er on  the  defendant  company's  road,  the  lia- 
bility of  his  employer  to  compensate  him  for 
It  could  not  be  successfully  questioned.  In 
the  recent  case  of  Dooner  v.  Canal  Co.,  164 
Pa.  St  17,  30  Atl.  2(Hi.  this  subject  was  fully 
considered  In  an  opinion  by  our  Brother  Dean, 
who,  in  the  course  of  it,  s:iid:  "The  measure 
of  duty  of  the  receiving  road,  as  to  cars  turn- 


ed over  to  it  for  transportation  by  eonne 
roads,  is  settled  by  many  cases.  It  is  b 
to  make  such  Inspection  as  the  nature  o 
transportation  requires,  and  if  it  pass 
haul  cars  faulty  in  construction,  or  da 
ously  out  of  repair,  it  is  answerable  to  Its 
employes  who  arc  thereby  injured, 
many  cases,  both  in  England  and  In  this 
try,  which  sustain,  in  substance,  this  pn 
tion,  are  cited  In  Patt  Ry.  Ace.  Law,  p.309 
the  defendant  company  Is  responsible 
employes  for  the  condition  of  the  cars 
ceives  for  transportation  over  its  own 
why  is  it  not  so  for  the  condition  of  tin 
it  requires  them  to  shift  from  one  pla 
another  on  the  tracks  and  in  the  yard  < 
refining  company?  They  are  as  clearly 
service  In  the  latter  case  as  in  the  ft 
Their  work  is  of  the  same  nature  in  on 
as  in  the  other,  and  the  risks  attending 
the  same.  No  sufficient  reason  appeal 
discriminating  between  the  liability  of  ; 
road  company  for  injuries  to  its  emplo 
handling  upon  Its  own  line  the  cars  of  a 
corporation  which  are  "faulty  in  constn 
or  dangerously  out  of  repair,"  and  its  li 
to  them  for  injuries  in  handling  such  c 
Its  order  elsewhere.  It  Is  not  the  own 
of  the  cars,  or  of  the  line  on  which  th 
moved,  that  imposes  the  liability  upc 
company,  but  It  Is  the  handling  or  shift 
them  by  Its  orders.  The  cases  cited  1 
learned  counsel  for  the  defendant  coi 
do  not  we  think,  sustain  its  contention, 
differ  materially  in  their  facts  from  th 
at  bar.  The  defendant  company  wi 
bound  to  shift  the  cars  in  the  yard  of 
fining  company  without  a  previous  insj 
of  them.  If  the  latter  refused  to  all 
inspection,  the  former  could  have  pi 
declined  to  engage  in  the  work  of  s 
them.  But,  having  done  the  work,  it 
sponsible  to  its  employes  for  injuries 
by  the  unsafe  condition  of  the  cars  the; 
required  to  handle.  The  spocifleatioi 
overruled.     Judgment  affirmed. 


HINDSON  v.  MARKLE. 

(Supreme  Court  of  Pennsylvania.     Oi 
1895.) 

Coal  Mining— Deposit  op  Refuse — Liabi: 
LiOWEb  Kipabian  Owner — Torts  ot 
Servant— Who  Liable. 

1.  If  a  mine  owner  places  the  refus 
his  coal  mine  on  his  own  lands,  in  a  p 
from  which  it  is  washed  into  a  creek 
dinary  storms,  and  damage  thereby  resul 
lower  owner,  he  is  liable.  Elder  v.  Co 
27  Atl.  545.  157  Pa.  St.  490.  followed. 

2.  Where,  in  an  action  by  a  lower  r 
owner  to  recover  for  damage  by  the  over! 
of  a  stream  which  flowed  through  defe 
mining  lauds,  it  appeared  that,  the  watt 
by  defendant  in  washing  the  coal 
through  a  trough  constructed  by  defenda 
point  from  which  it  was  discharged  on  i 
ant's  own  land,  hut  that  from  that  point 
ed  into  the  stream  thickly  charged  wi 
coal  grit,  depositing  a  fine  coal  dust  in  t 
of  the  stream  until  it  was  filled  to  its 
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when  it  overflowed  over  the  land  of  plaintiff  to 
1  dci'th  of  several  feet,  completely  destroying 
the  IiikI  and  also  growing  timber,  a  verdict  for 
jtintiff  was  proper. 

3.  The  active  managing  superintendent  of  a 
inrtiwship  coal  mine  is  personally  liable  to 
i  lower  riparian  owner  for  injury  to  the  latter' s 
[wsessions  from  refuse  and  culm  carried  from 
it  mines  by  a  stream  passing  through  the 
property  of  both,  it  not  appearing  that  his  man- 
jspmfnt  was  according  to  methods  enjoined 
•pen  him  by  his  employers  or  associates. 

Appeal  from  court  of  common  pleas,  Lu- 
srae  county. 

Action  by  George  B.  Htadson  against  John 
SUrkle  to  recover  for  injuries  to  bis  estate 
amseqoent  upon  the  manner  In  which  the 
refuse  and  culm  from  certain  coal  mines  un- 
to defendant's  management  were  disposed 
1  f.  There  was  judgment  for  plaintiff,  and  de- 
irtuiant  appeals.    Affirmed. 

G.  L  Halsey  and  Geo.  H.  Troutman,  for 
Sfrtlant.  William  K.  Gibbons  and  William 
s.  McLean,  for  appellee. 


GEEEX,  J.  It  seems  to  us  that  this  case 
ras  tried  by  the  learned  court  below  iu  ex- 
set  accordance  with  our  rulings  in  the  case 
<<  Elder  v.  Coal  Co.,  157  Pa.  St.  490,  27  Atl. 
.'•&  The  jury  was  distinctly  instructed  that 
:be  owner  of  coal  mines  may  deposit  the  ref- 
ae  and  culm  upon  his  own  lands;  that  if 
'let  material  is  carried  by  extraordinary 
Hoods  into  a  stream,  which  runs  through  the 
'ad  of  a  lower  owner,  and  from  thence 
spreads  over  such  land,  the  owner  of  the 
"*U  lands  is  not  responsible  in  damages  to 
'J*  lower  owner  for  the  injury  thus  sua- 
*ned:  but,  if  the  refuse  is  placed  on  his  own 
ind  in  a  position  where  it  is  washed  into 
lis  stream  by  ordinary  storms,  or  if  he  de- 
ports bis  refuse  and  culm  directly  in  the 
Warn,  and  damage  thereby  results  to  the 
I'»*m  owner,  the  mine  owner  or  operator  is 
able  for  the  damage  and  Injury  thus  occa- 
***d  to  the  lower  owner.  These  are  the 
vnciK  propositions  decided  in  the  case  re- 
futed to,  and  the  court  below  cannot  be 
■•"Wilted  of  error  in  following  them.  The 
pjletance  of  the  contention  then  became  one 
'*  pnre  fact,  which  was  correctly  submitted 
'■■>  toe  jury,  and  found  by  them  in  favor  of 
'*  plaintiff.  If  there  was  evidence  to  Jus- 
'fr  the  conn  in  leaving  the  questions  of  fact 
11  the  jury,  the  verdict  must  be  accepted  as 
'!*  solution  of  the  controversy. 

The  fourth  and  seventh  points  of  the  de- 
'"■alaiit  were  practical  requests  to  the  court 
i> decide  the  facts  in  favor  of  the  defendant, 
'<3t  both  points  assumed  that  the  testimony 
'as  undisputed  that  the  culm  was  deposited 
■M  washed  upon  the  lauds  of  the  defendant. 
!  u'*t  the  fourth  point  an  instruction  was 
»*e:i  mat,  if  the  Jury  believe  that  It  was 
'"rial  to  the  defendant's  land  by  unusual 
***]*  only,  the  plaintiff  could  not  recover, 
•*l  by  the  seventh  point  a  binding  Instruc- 
'm.  that  such  was  the  fact  was  requested. 
'  •'»  learned  court'  declined   the  points,  on 


the  ground  tliat  the  testimony  was  not  un- 
disputed as  to  all  the  culm  being  deposited 
on  the  defendant's  land,  and  thence  washed 
into  the  stream.  The  conclusion  of  the  fourth 
point  was  correct  If  the  premise  was  correct, 
because  the  finding  of  the  fact  whether  the 
cubit  thus  deposited  was  washed  off  by  un- 
usual floods  was  left  to  the  jury;  but  in  the 
seventh  point  the  jury  was  given  no  discre- 
tion, and  the  court  was  asked  to  declare  as 
an  undisputed  fact  that  the  culm  was  re- 
moved by  unusual  storms  and  freshets.  An 
examination  of  the  testimony  proves  conclu- 
sively that  the  court  could  not  possibly  have 
affirmed  either  of  the  points.  Almost  the 
entire  testimony  In  the  case  proved  that  the 
water  used  in  washing  the  coal  passed,  not 
only  to  the  cud  of  the  trough  on  the  culm 
bank,  but  from  that  point  through  a  gully 
leading  to  the  creek,  and  thence  directly  into 
the  creek.  This  water  was  thickly  charged 
with  the  fine  coal  dirt,  and  In  that  condition 
It  mingled  with  the  water  of  the  stream, 
changing  its  color  to  black,  depositing  slowly 
through  years  flue  coal  dust  and  culm  in  the 
bed  of  the  stream,  until  it  was  filled  to  its 
banks,  and  then,  overflowing  the  banks  and 
spreading  over  the  land  of  the  plaintiff  to  a 
depth  of  several  feet,  completely  destroyed 
the  cultivated  land,  and  destroyed  also  the 
growing  timber.  We  fail  to  discover  any 
evidence  that  this  occurred  only  at  times  of 
high  water  and  floods.  On  tliu  contrary,  the 
evidence  was  that  it  was  continuous,  pro- 
gressing at  all  times,  constantly  discoloring 
the  water  of  the  stream  and  filling  its  bed. 
Even  the  defendant  admitted  on  cross-exam- 
ination that  the  water  eventually  went  Into 
the  stream,  carrying  culm  with  it,  for  sev- 
eral years  before  the  trial,  and  making  the 
water  black.  The  testimony  to  this  effect  is 
too  voluminous  to  quote.  It  came  from  near- 
ly all  the  witnesses  in  the  case,  and  was  not 
substantially  contradicted  by  any.  It  would 
have  been  grave  error  to  have  affirmed  either 
of  the  two  points  which  presented  this  sub- 
ject, and  the  verdict  was  entirely  justified 
by  the  evidence.  The  case  of  Coal  Co.  v. 
Sanderson,  113  Pa.  St.  126,  6  Atl.  453,  Is  not 
at  all  in  point  That  was  the  mere  tlowage 
of  natural  water,  which  was  discharged  by 
natural  and  irresistible  forces,  necessarily  de- 
veloped in  the  act  of  mining  prosecuted  In  a 
perfectly  lawful  manner.  While  the  mine 
water  thus  discharged  polluted  the  water  of 
the  stream  In  which  it  necessarily  flowed,  it 
caused  no  deposit  of  any  foreign  substance 
on  the  land  of  the  plaintiff,  and  did  not  de- 
prive her  of  its  use.  The  fourth  and  fifth 
assignments  of  error  are  not  sustained. 

All  the  other  assignments  relate  to  the  lia- 
bility of  the  defendant  He  was  the  active, 
managing  superintendent  of  the  mines  from 
1880  to  1890,  and  a  member  of  the  firm  which 
operated  the  mines  from  1800  to  the  time  of 
the  trial.  During  the  whole  time  it  was  he  * 
who  carried  on  and  directed  the  work  at  the 
mines,  and  whether  his  acts,  and  his  meth- 
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ode  of  mining,  had  the  sanction  of  his  em- 
ployers or  his  flrrn,  was  Immaterial,  so  far  as 
this  plaintiff  Is  concerned.  It  was  his  posi- 
tive and  specific  acts  that  caused  the  plain- 
tiff's injury,  and  we  know  of  no  principle 
of  the  law  that  will  relieve  him  from  lia- 
bility to  this  plaintiff.  If  his  acts  were 
wrongful,  and  occasioned  Injury  to  the  plain- 
tiff, they  were  acts  of  misfeasance,  for  which, 
under  all  the  authorities,  he  is  liable.  They 
were  his  own  voluntary  acts,  not  enjoined 
upon  him  by  his  employers  or  his  associates, 
so  far  as  Is  disclosed  In  the  testimony.  They 
were  affirmative,  positive  acts  of  trespass  up- 
on tlie  plaintiff's  land.  They  were  absolutely 
and  directly  injurious  to  the  property  and 
rights  of  the  plaintiff,  and  we  are  clearly  of 
opinion  he  is  responsible  to  the  plaintiff  for 
the  injury  done.  The  assignments  of  error 
are  all  dismissed.    Judgment  affirmed. 


KITCHEN  v.  UNION  TP. 

(Supreme  Court  of  Pennsylvania.     Oct.  7, 

1895.) 

Defective  Hiohwatb— Liability  for  Accideht 

— Owsios  Evidence. 

1.  At  a  point  where  the  roadbed  was  17 
feet  wide,  a  horse,  frightened  by  a  derrick  oper- 
ated within  5  feet  of  the  road,  went  over  an  un- 
protected embankment  on  the  other  side.  Bdd, 
that,  the  conditions  having  existed  for  a  long 
time,  and  the  result  being  a  natural  one.  the 
township  was  liable  for  its  failure  to  put  up  a 
guard. 

2.  It  is  not  error  to  allow  a  witness  to  sup- 
plement his  description  of  the  locality  of  an  ac- 
cident, and  of  the  elements  of  danger  in  it  to  or- 
dinary travel  on  the  highway,  with  his  opinion 
that  it  was  a  dangerous  place. 

3.  In  an  action  for  personal  injuries,  tes- 
timony of  plaintiff  that  her  husband  had  had 
employment  but  three  weeks  during  the  preced- 
ing two  months  is,  at  most,  harmless  error. 

Appeal  from  court  of  common  pleas,  Lu- 
zerne county. 

Action  by  Virgle  Kitchen  against  the  town- 
ship of  Union  for  injuries  received  on  a  high- 
way. Judgment  for  plaintiff.  Defendant 
appeals.     Affirmed. 

The  seventeenth  assignment  of  error  com- 
plained of  the  testimony  of  plaintiff,  given 
at  the  trial  In  December,  and  objected  to  as 
immaterial,  that  her  husband  had  not  had 
steady  work  since  the  1st  of  October,  and 
that  he  had  worked  but  three  weeks  since 
that  time. 

Q.  A.  Gates,  for  appellant  John  T.  Lena- 
nan  and  Edward  A  Lynch,  for  appellee. 

McCOLLUM,  J.  It  appears  from  the  evi- 
dence In  the  case  that,  at  the  point  where 
the  accident  occurred,  the  width  of  the  road- 
bed was  about  17  feet,  that  the  quarry  der- 
rick was  about  5  feet  from  the  upper  edge 
of  It,  and  that  it  was  about  20  feet  from  the 
lower  edge  of  It  to  the  wall,  the  top  of  which 
'was  from  7  to  8  feet  below  the  roadbed,  and 
about  6  feet  above  the  railroad  tracks.  It 
is  said  that  the  road  was  laid  of  the  width 


of  50  feet;   and,  If  so,  it  Is  obvious  that  some 
of  the  operations  of  the  railroad  company 
were  within  the  lines  of  it    The  derrick 
was  used  to  move  the  stone  from  the  quarry, 
across  the  highway,  to  the  cars,  for  transpor- 
tation to  the  points  where  it  was  wanted. 
While  the  derrick  itself,  from  its  proximity 
to  the  roadbed,  was  liable  to  frighten  horses, 
the  operation  of  it  was  quite  likely  to  do  so. 
If  the  slope  from  the  lower  edge  of  the  road- 
bed was  gradual  and  even,  as  the  appellant 
contends,   it  was,   nevertheless,  a  point    of 
danger,  because  it  declined  8  feet  in  20,  and 
terminated  in  a  perpendicular  descent  of   G 
feet  to  the  railroad.     There  was  no  fence  or 
guard   rail   between   the   roadbed   and    the 
slope,  and  a  horse,  frightened  by  the  appear- 
ance or  noise  of  the  derrick,  would  naturally 
shy   towards  the  open  space   between    the 
roadbed   and   the   wall.     This   is   precisely 
what  occurred  in  the  case  at  bar.    The  horse, 
frightened  by  the  movements  and  noise    of 
the   machinery   employed    in   operating    the 
quarry,  shied  off  the  roadbed,  and,  dashing 
down  the  slope,  landed,  with  the  driver,   the 
cart,  and  the  occupant  of  it,  upon  the  stones 
loaded  on  the  fiat  car  at  the  foot  of  the  wall. 
The  plaintiff  received  a  serious  injury,  which 
she  attributes  to  the  negligence  of  the  town- 
ship In  not  erecting  a  suitable  fence  or  guard 
rail  at  or  near  the  lower  edge  of  the  roadbed, 
opposite  the  quarry.     The  condition  we  have 
described  existed  a  long  while  before    the 
occurrence    In    question,    and    the   township 
was  chargeable  with  notice  of  it    Was  it  a 
condition  which  called  for  the  erection    by 
the  township  of  a  guard  rail  or  fence,  to  pro- 
vide against  accidents  of  the  kind  under  con- 
sideration?   The  jury  answered  this   ques- 
tion affirmatively,  and  the  answer  was    au- 
thorized, if  not  demanded,  by  the  evidence 
in  the  case.     The  township,   however,    con- 
tended  that,    conceding   its   negligence,    the 
plaintiff  could  not  maintain  her  suit  because 
her   negligence   concurred   with   its   own    in 
causing  the  injury.     This  contention  clearly 
involved  a  question  of  fact,  which  the  jury, 
under  proper  instructions,  found  against   the 
defendant     The  case  at  bar  does  not  belong 
to  the  same  class  as  the  cases  cited  to  sus- 
tain the  township's  contention.    It  is  plain- 
ly distinguishable   from   them   in  Its  facts, 
and  it  is,  we  think,  governed  by  the  princi- 
ples on  which  Bun-ill  Tp.  v.  Uncapher,   117 
Pa.   St  353,  11  Atl.  619,   Plymouth   Tp.    v. 
Graver,  125  Pa  St  24,  17  Atl.  213,  and  kin- 
dred   cases  -were    determined.     The    cases 
which  constitute  the  township's  principal  re- 
liance in  this  contest  recognize  and  approve 
the  principle  applicable  to  the  facts  of   this 
case.     In  Shaeffer  v.  Jackson  Tp.,  150    Pa. 
St  145,  24  Atl.  629,  Justice  Heydrick,  speak- 
ing for  this  court,  said:    "The  concurrence 
of  that  which  is  ordinary  with  a  party's  neg- 
ligence does  not  relieve  him  from  responsi- 
bility for  the  resultant  injury.    Examples  of 
such    concurrence   may    be   found   in    cases 
where,  by  reason  of  causes  known  to    the 
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public  authorities,  horses  aae  likely  to  be- 
come frightened,  and  in  their  sudden  fright 
plunge  over  an  unguarded  precipice,  or  rush 
upon  some  danger  within  the  highway,  for 
tbe  existence  of  which  the  authorities  are  re- 
sponsible. In  such  cases  the  consequences 
of  tbe  neglect  of  duty  are  natural  and  proba- 
ble, and  ought,  therefore,  to  be  foreseen." 
A  like  view  Is  expressed  In  Horstlck  v.  Dun- 
kle.  145  Pa.  St  220,  23  AtL  378,  and  in  Herr 
v.  City  of  Lebanon,  148  Pa.  St  222,  24  AtL 
'J  iT. 

We  cannot  sustain  tbe  exception  to  the 
ruling  complained  of  in  the  twelfth  specifi- 
cation. It  was  a  ruling  in  accord  with  many 
decisions  of  this  court,  and  not  in  conflict 
with  any  of  them.  In  view  of  the  circum- 
stances of  the  case,  and  in  the  light  of  these 
decisions,  we  think  it  was  proper  for  Dr. 
Bonham  to  supplement  his  description  of  the 
locality  of  the  accident  and  of  the  elements 
of  danger  in  it  to  ordinary  travel  on  the  high- 
way, with  his  opinion  that  it  was  a  danger- 
ous place. 

If  It  be  conceded  that  the  matter  com- 
plained of  In  the  seventeenth  specification 
was  irrelevant,  the  admission  of  it  furnished 
no  ground  for  reversing  the  Judgment,  be- 
cause it  was  at  most  harmless  error.  We 
are  not  satisfied  that  any  error  was  commit- 
ted In  the  rulings  complained  of  In  the  thir- 
teenth, fourteenth,  fifteenth,  and  sixteenth 
specifications.  The  case  was  tried  in  the 
court  below  on  correct  principles,  and  pre- 
sented to  the  jury  in  a  clear  and  impartial 
charge.  All  the  specifications  are  overruled, 
and  tbe  Judgment  is  affirmed. 


VAN  LOON  v.  ENGLE  et  ux. 

(Supreme  Court  of  Pennsylvania.     Oct.  7, 
1895. 

Taxation  —  Kbturx  or  Collector  —  Local 
Legislation'. 

1.  Act  1881,  .'dative  to  collection  of  taxes, 
"whether  county,  township,  poor,  school  or  mu- 
nicipal." is  local  legislation  in  violation  of 
Const,  art  3,  I  7,  cities  of  the  first,  second,  and 
fourth  classes  being  excepted  from  its  opera- 
tion, and  it  not  being  confined  to  municipal 
scatters. 

2.  A  return  of  lands,  on  nonpayment  of 
taxes,  for  sale  for  collection  thereof,  required 
t>r  Act  1881  to  contain  a  sufficient  description, 
|>y  l-'Minilnries  or  otherwise,  of  the  property,  is 
ir.>ufficient  where  it  merely  gives  the  name  of 
the  owner,  the  street  on,  and  the  ward  in, 
which  tbe  lot  Is  situated,  though  the  lot  be  un- 
n-a'itl  land,  especially  where  a  person  is  named 
a*  owner  who  has  never  been  in  possession,  and 
whf.se  name  is  in  no  way  connected  with  the 
rei-unled  title. 

Appeal  from  court  of  common  pleas,  Lu- 
ifimc  county. 

Ejectment  by  Zlba  Van  Loon  against 
1/  nfs  C.  Engle,  and  wife.  Judgment  for  de- 
fendants.   Plaintiff  appeals.    Affirmed. 

B.  D.  Evans,  for  appellant  Emmett  D. 
Nichols  and  John  O.  Johnson,  for  appellees. 


WILLIAMS,  J.  This  to  an  action  of  eject- 
ment in  which  the  plaintiff's  right  to  recover 
depends  on  the  validity  of  the  tax  sale 
through  which  he  acquired  his  title.  The  de- 
fendants hold  the  title  under  a  regular  chain 
of  conveyances,  and  are  in  possession  as 
owners.  They  have  a  right  to  the  verdict  un- 
less the  title  has  been  taken  from  them  by 
virtue  of  the  tax  sale  under  which  the  plain- 
tiff claims.  This  sale  was  made  under  the 
act  of  1881  (P.  L.  p.  45),  and  upon  a  col- 
lector's return  of  the  lot  in  controversy  for 
the  nonpayment  of  taxes  assessed  upon  It  as 
seated  lands.  Two  questions  are  raised,  viz. 
the  constitutionality  of  the  act  of  1881,  and 
the  sufficiency  of  the  return  made  by  the  col- 
lector. 

The  act  of  1881  purports  to  be  a  gen- 
eral law,  and  provides  that  "all  taxes,  wheth- 
er county,  township,  poor,  school  or  munici- 
pal taxes,"  shail  be  a  first  lien  on  the  real 
estate  on  which  such  taxes  are  assessed.  It 
provides  for  the  return  of  such  lands  upon 
nonpayment  of  the  taxes,  and  for  their  sale 
for  the  collection  of  the  taxes  unpaid.  Cities 
of  the  first  second,  and  fourth  classes*  are 
excepted  from  Its  operations.  Townships, 
boroughs,  and  cities  of  the  third  class  re- 
main under  its  operations.  We  thus  have 
one  system  for  the  collection  of  taxes  and 
for  creating  Hens  in  one  class  of  cities,  and 
a  different  system  in  the  other  classes.  The 
difference  does  not  relate  only  or  mainly  to 
municipal  taxes.  It  affects  all  the  taxes  lev- 
ied by  all  the  taxing  officers.  The  collection 
of  a  county  tax  is  not  a  municipal  purpose. 
Tbe  same  thing  may  be  said  of  school  and 
poor  taxes.  Classification  has  been  upheld 
for  municipal  purposes  only.  Legislation  for 
a  class  of  cities  is  only  general  and  valid, 
under  our  constitution,  when  it  relates  to 
some  municipal  purpose.  If  It  does  not  af- 
fect the  exercise  of  some  municipal  power, 
or  the  number,  character,  powers,  and  du- 
ties of  the  municipal  officers,  or  the  regula- 
tion of  some  subject  within  the  appropriate 
range  of  municipal  control,  the  legislation  is 
local,  and  unconstitutional.  Ruan  Street  132 
Pa.  St  257,  19  Atl.  219;  Ayers'  Appeal,  122 
Pa  St  206,  16  Atl.  356;  MeadvlUe  v.  Dick- 
son, 129  Pa.  St.  1,  IS  Atl  518;  In  re  Wyom- 
ing Street  137  Pa.  St  494,  21  Atl.  74.  The 
constitutional  provisions  involved  in  this  In- 
quiry are  article  3,  $  7,  which  provides  that 
no  local  or  special  law  shall  be  passed  "au- 
thorizing the  creation,  extension  or  impair- 
ing of  liens,"  "creating  officers  or  prescrib- 
ing the  powers  and  duties  of  officers  in  coun- 
ties, cities,  boroughs,  townships,  election  or 
school  districts,"  "regulating  the  affairs  of 
counties,  cities,  townships,  wards,  boroughs 
or  school  districts."  Under  the  provisions 
of  the  act  of  1881  unpaid  county,  school, 
township,  and  poor  taxes  are  collected  in 
one  way  in  the  county  of  Philadelphia  and 
in  a  very  different  way  in  the  other  counties 
of  the  state.  In  the  county  of  Allegheny  the 
collection  of  unpaid  county  taxes  falls  un- 
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der  tbe  act  of  1881  so  far  as  the  townships, 
boroughs,  and  cities  of  the  third  class  are 
concerned  In  the  cities  of  Pittsburgh  and 
Allegheny  they  do  not.  Thus  two  different 
methods  are  in  force  within  the  limits  of  the 
same  county  for  dealing  with  county,  school, 
poor,  and  municipal  taxes.  This  is  so  clear- 
ly in  the  face  of  the  constitutional  provisions 
referred  to,  and  so  destructive  to  that  uni- 
formity of  procedure  upon  subjects  of  gen- 
eral interest  which  it  is  the  object  of  the  con- 
stitution to  bring  about  and  to  preserve,  that 
a  simple  statement  of  the  necessary  conse- 
quences of  the  enforcement  of  the  act  of 
1881  renders  an  argument  upon  the  consti- 
tutional question  unnecessary. 

But  we  concur  with  the  learned  trial  judge 
upon  the  second  question,  viz.  the  sufficien- 
cy of  the  description  of  the  lot  sold  in  the 
collector's  return.  Tbe  description  Is  as  fol- 
lows: 


Owner. 

Street. 

Ward. 

Val. 

Co.  Tax. 

Other 

Taxes. 

McStork. 

Wash- 
ington. 

S 

03 

.87 

Were  Car- 
ried out. 

The  act  of  1881  requires  that  the  return 
shall  contain  a  statement  "of  each  kind  of 
tax  so  returned,  the  names  of  the  parties  as- 
sessed with  the  same,  the  year  when  such 
taxes  were  assessed,  a  sufficient  descrip- 
tion by  boundaries  or  otherwise  of  each  sep- 
arate lot  or  tract  and  about  the  quantity  of 
the  same,  and  the  township  or  borough  In 
which  it  is  located,  that  tbe  person  making 
such  return  has  a  warrant  for  the  collection 
of  such  taxes,  and  the  date  thereof,  and  that 
after  a  proper  effort  at  tbe  proper  time,  he 
could  not  find  sufficient  personal  property, 
by  the  legal  sale  of  which,  such  taxes  or  any 
portion  thereof  could  have  been  collected." 
The  return  does  not  state  tbe  year  when  the 
taxes  were  assessed,  nor  does  it  give  any 
description  of  the  lot  which  It  Is  sought  to 
charge  with  their  payment.  It  is  said  in  re- 
ply to  this  position  that  unseated  land  is  suffi- 
ciently described  by  giving  the  number  of 
the  part,  and  the  name  of  the  warrantee,  and 
may  be  sold  without  other  effort  to  describe 
the  land.  But  the  number,  and  name  of  the 
person  to  whom  the  warrant  issues,  are  mat- 
ter of  record;  and,  as  there  can  be  no  actual 
occupancy  of  unseated  land,  tbe  records  af- 
ford the  only  means  for  investigating  the 
ownership.  But  a  sale  of  unseated  land  made 
in  the  name  of  a  warrantee  who  was  not 
such  in  fact,  and  whose  name  was  in  no  way 
connected  with  the  recorded  title,  would  not, 
ordinarily,  pass  tbe  title.  So  in  this  case. 
The  name  of  McGurk  afforded  no  help  In 
locating  the  lot  to  be  sold,  for  he  was  in  no 
way  connected  wl..i  the  recorded  title.  He 
uas  not  In  possession,  and,  as  we  understand 
the  evidence,  he  had  at  no  time  been  In  the 
actual,  visible  occupancy  of  the  lot.  Any 
lot  on  Washington  street,  in  the  Second  ward, 
might  be  intended,  so  far  as  anything  in  tbe 


description  would  enable  an  Intending  pur- 
chaser to  judge,  or  a  lot  owner  to  ascertain. 
If,  therefore,  the  act  of  1881  had  been  un- 
objectionable, the  collector  did  not  follow 
its  provisions,  and  his  return  was  insufficient 
to  authorize  the  sale  of  the  lot  for  unpaid 
taxes.  The  assignments  of  error  are  over- 
ruled, and  judgment  appealed  from  Is  now 
affirmed. 


COMMERCIAL    NAT.    BANK    OF    PENN- 
SYLVANIA v.  McCLAIN  et  ai. 

(Supreme  Court  of  Pennsylvania.     Oct.    7, 
1895.) 

Appeal — REvtEW. 
The  defense  to  a  note  being  payment, 
and  nothing  being  pointed  out,  npplicnble  as  a 
payment,  other  than  as  allowed  by  the  court; 
below,  judgment  for  plaintiff  will  not  be  dis- 
turbed. 

Appeal  from  court  of  common  pleas.  Phila- 
delphia county. 

Action  by  the  Commercial  National  Bank  of 
Pennsylvania  against  Jennie  6.  McClain  and 
another,  executors  of  Edward  McClain,  de- 
ceased, on  a  note.  Judgment  for  plaintiff. 
Defendants  appeal.    Affirmed. 

Arthur  M.  Burton,  for  appellants.  Henry  C. 
Terry  and  John  Q.  Johnson,  for  appellee. 

McCOLLUM,  J.  We  cannot  discover  In  tbe 
bank  accounts  called  for  and  presented  by  the 
appellants  anything  which  authorizes,  or  tends 
to  sustain,  their  present  contention.  The  note 
in  stilt  was  made  to  the  order  of  Nelson  Bros. 
&  Co.,  and  payable  on  demand.  The  paywy 
transferred  It,  by  indorsement,  to  the  appellee; 
and  the  latter  received  from  tbe  maker  an  as- 
signment of  certain  securities,  as  collateral  to 
it.  It  appears  from  the  recital  in  the  assign- 
ment that  the  note  for  which  the  collateral 
was  given  was  a  substitute  for  three  other 
notes  of  the  assignor,  held  by  the  bank,  drawn 
to  tbe  order  of  Nelson  Bros.  &  Co.,  and  in- 
dorsed by  them.  It  Is  claimed  by  the  appel- 
lants that  the  note  in  question  and  the  notes 
for  which  It  is  a  substitute  were  made  by  Mc- 
Clain for  the  accommodation  of  the  payees 
named  in  them.  But  we  are  unable  to  find  in 
the  accounts,  the  assignment,  or  the  letters, 
anything  which  establishes  this  claim.  This, 
however,  Is  not  a  matter  of  much  importance 
in  the  case,  and  we  merely  refer  to  it  in  pass- 
ing. The  controlling  question  Is  whether  the 
note  has  been  paid  by  the  maker  and  payees, 
or  by  either  of  them,  and,  if  not,  bow  much  has 
been  paid  upon  it,  beyond  the  sums  credited 
in  the  bank's  account  with  McClain.  These 
credits  from  May  8,  1886,  to  February  6,  1888, 
inclusive,  amount  to  $2,016.88.  Whether  they 
represent  sums  realized  from  the  collateral 
and  paid  to  the  bank  by  Terry  hi  accordance 
with  McClaln's  letter  to  him,  we  cannot  say 
nor  is  there  anything  In  the  evidence  to  en- 
lighten us  on  this  point.  The  learned  counsel 
for  the  appellants  has  not  directed  our  attention 
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to  anything  in  the  accounts  between  Nelson 
Bros.  &  Co.  and  the  bank  which  Is  applicable 
as  a  payment  on  the  note,  and  we  are  not  able 
to  find  from  the  evidence  that  there  should  he 
niher  credits  upon  it  than  those  made  as  above 
siated.  We  think,  therefore,  that  the  learned 
court  below  did  not  err  In  its  instruction  to  the 
fury.    Judgment  affirmed. 


WILSON  v.  COX. 

(Supreme  Court  of  Pennsylvania.     Oct  7, 
1885.) 

Jddombht  bt  Confession — Vaoatiso. 
A  judgment  on  a  judgment  note,  entered 
ire  yean  after  it  was  due,  and  after  the  death 
>f  the  payee,  who  had  been  insolvent  for  sev- 
■ral  years,  should  be  opened,  and  the  maker  sl- 
owed an  opportunity  to  defend,  the  evidence 
Hiding  to  snow  that  it  was  not  the  intention  of 
be  parties  that  the  note  should  be  regarded  as 
•ridence  of  the  maker's  indebtedness  to  the 
■ayee,  or  be  enforced  as  such. 

Appeal  from  court  of  common  pleas,  Mont- 
;omery  county;  Aaron  S.  Swartz,  Judge. 

Judgment  was  entered  January  2,  1804,  in 
avor  of  plaintiff,  Benjamin  Wilson,  on  a  Judg- 
uent  note  for  $1,000,  executed  to  him  by  de- 
t-ndant,  Charles  A.  Cox,  April  4, 1887,  payable 
me  year  after  date,  and  found  among  the  pa- 
ters of  Wilson  after  bis  death.  Hia  adminla- 
rators  were  substituted  as  plaintiffs,  on  sug- 
wtion  of  bis  deatb.  Defendant's  rule  to  show 
nose  why  judgment  should  not  be  opened,  and 
ie  be  let  in  to  defend,  was  discharged,  and  he 
ppeala.   Reversed. 

Jacob  V.  Gotwalts.  for  appellant.  Charles 
lunslcker  and  Win.  F.  Solly,  for  appellee. 

STERRETT,  C  J.  It  may  be  conceded  that 
lie  note  on  which  the  judgment  whs  entered 
ias  executed  and  delivered  by  defendant  on 
r  about  April  4,  1887,  but  there  appears  to  be 
Ittle  If  any  doubt  that,  at  the  time  It  was 
iven,  the  payee  was  Indebted  to  the  maker, 
n  an  unsettled  account,  in  a  sum  equal  to  or 
renter  than  the  face  of  the  note.  Mr.  Smith, 
tie  subscribing  witness  to  the  note,  aud  the 
aly  person  who  appears  to  have  been  present 
'ben  it  was  signed  and  delivered,  testliied,  in 
ubstance.  that  the  defendant  objected  to  sign- 
is  it,  and  said  to  the  plaintiff:  "It  is  not 
itht  for  me  to  sign  the  note.  You  know  we 
are  not  bad  a  settlement  and  you  owe  me." 
o  which  the  plaintiff  assented,  and  gave  as 
is  reason  for  requesting  the  note,  that  he 
'anted  •to  show  It  to  some  one,  *  •  *  so 
l*y  could  see  where  the  money  went,"  etc. 
Wendant  then  said:  "I  will  sign  it,  but  It  la 
«t  right.  •  *  •  If  jou  die,  I  will  lose  this 
inoey."  In  reply  to  this,  the  witness  said: 
Xo;  not  if  I  am  living,  you  won't.     But  it  Is 

queer  way  of  doing  business."  Defendant 
lerenpon  signed  the  note.  The  same  appar- 
atly  disinterested  witness  further  testified 
at  plaintiff  admitted  be  was  then  indebted  to 
pfendant  on  an  unsettled  account;  that  sub- 
Hjuently,  in  conversations  with  him  in  rela- 


tion to  the  transaction,  he  said  it  was  all  right, 
—that  be  and  the  defendant  did  business  that 
way  between  themselves.  As  tending  to  cor- 
roborate the  testimony  to  which  reference  has 
been  made,  It  was  also  shown,  by  a  witness 
familiar  with  defendant's  books,  that  they 
show  an  indebtedness  of  about  $1,005  by  plain- 
tiff to  defendant  at  the  time  the  note  was 
given.  An  additional  circumstance  that  may 
have  some  weight,  in  connection  with  other 
evidence,  is  the  fact  that,  although  plaintiff 
became  insolvent  shortly  after  the  note  was 
given,  and  continued  so  until  his  decease,  he 
never  entered  up  the  note,  or  demanded  either 
principal  or  interest  thereof.  Without  further 
reference  to  the  evidence  in  support  of  the 
rule,  we  think  It  tends  to  show  that,  whatever 
object  the  parties  may  have  had  in  view  when 
the  note  was  signed  and  delivered,  it  was  not 
their  Intention  that  it  should  be  regarded  as 
evidence  of  the  maker's  then  indebtedness  to 
the  plaintiff,  payee  therein  named,  or  be  en- 
forced as  such.  While  the  case  is  involved  in 
considerable  doubt,  we  are  opinion  that  it 
presents  questions  of  fact  which  the  defendant 
should  have  an  opportunity  of  submitting  to  a 
jury  for  their  consideration.  Decree  reversed, 
with  costs  to  be  paid  by  the  appellee,  and  It  is 
now  adjudged  and  decreed  that  the  rule  to 
show  cause  be  made  absolute,  and  an  issue 
In  proper  form  awarded. 


SAUNDERS  v.  RACQUET  CLUB. 

(Supreme  Court  of  Pennsylvania.     Oct.  7, 
1895.) 

Equitt— Jurisdiction. 
Where  plaintiff  claims  under  deeds  the 
right  to  build  over  defendant's  lot  at  a  certain 
height  from  the  ground,  and  defendant  in  pos- 
session, having  a  wall  which  prevented  such 
construction,  denies  the  right,  the  remedy  is  not 
in  equity,  but  at  law. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county.  ■ 

Suit  by  Frances  B.  Saunders  against  the 
Racquet  Club.  Decree  for  defendant.  Plain- 
tiff appeals.    Affirmed. 

John  Marshall  Gest  and  John  C.  Johnson, 
for  appellant  F.  H.  Bohlen  and  J.  S.  Clark, 
for  appellee. 

DEAN,  J.  The  plaintiff,  Frances  B.  Saun- 
ders, is  the  owner  of  lot  025  on  the  north  side 
of  Walnut  street,  Philadelphia.  The  lot  has 
a  frontage  of  48  feet  and  depth  of  159  feet. 
The  defendant  is  the  owner  of  lot  923  ad- 
joining on  the  east.  This  has  a  frontage  of 
84  feet  1  inch,  and  about  the  same  depth  as 
925.  The  plaintiff  claims  the  right  to  pro- 
ject lier  building  for  the  whole  depth  of  her 
lot,  at  a  height  of  12  feet  from  the  pavement 
4  feet  over  her  line  on  defendant's  lot  The 
necessary  conclusion  from  the  pleadings  to 
that  defendant  admits  plaintiff's  right  to  so 
project  her  building  for  a  depth  of  53  feet 
from  the  front  on  Walnut  street,  bat  denies 
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her  right  to  so  occupy  its  lot  back  106  feet, 
the  remaining  depth  of  the  lots.  The  his- 
tory of  the  titles  and  the  language  of  the 
grants  which  give  rise  to  the  antagonistic 
-claims  start  with  the  year  1830.  At  that 
time  both  lots  were  owned  by  Jacob  S.  Wain, 
who,  in  1832,  by  deed  duly  recorded,  con- 
Teyed  925  to  John  Northrop,  Jr.  After  a  de- 
scription of  the  lot  Itself  in  this  deed,  there 
follows  this  additional  grant:  "Together  with 
the  right  and  privilege  of  building  over  a 
four  feet  wide  alley  belonging  to  the* said 
Jacob  S.  Wain,  adjoining  to  the  eastward  of 
the  hereby-granted  lot,  leaving  at  least  twelve 
feet  headway  In  the  clear  from  the  surface  of 
the  pavement;  he,  the  said  Jacob  S.  Wain, 
reserving  the  right  of  retaining  the  three  win- 
dows as  now  opened  in  the  wall  with  reversed 
■blinds;  together  with  common  use  and  privi- 
lege of  a  three  and  a  half  feet  wide  alley  ex- 
tending northward  into  George,  now  Sanaom, 
■street"  In  1836,  Northrop  conveyed  the  lot  by 
precisely  the  same  description  to  George  Mifflin 
Dallas.  The  last  named  having  died  seised 
thereof,  bis  administrator  with  will  annexed 
joined  by  his  heirs,  on  the  28th  of  March, 
1893,  by  the  same  description  conveyed  the 
lot  to  this  plaintiff.  It  would  seem  from  the 
explicit  words  of  this  grant  she  took  (1) 
lot  925,  48  feet  by  159  feet;  (2)  the  right  to 
project,  at  12  feet  from  the  surface  of  the 
pavement,  her  building  over  a  4  feet  wide  al- 
ley then  (1S32)  in  existence  and  adjoining  her 
on  the  east,  but  belonging  to  Jacob  S.  Wain, 
the  grantor;  (3)  the  privilege  of  using  as  a 
passageway,  in  common  with  Wain,  a  3%  feet 
■alley  extending  northward  to  Sansom  street. 
This,  we  say.  appears  to  be  the  obvious  intent 
of  Wain's  first  deed  in  1832,  when  he  owned 
both  lots,  and  had  the  right  to  do  with  his 
remaining  one  what  he  chose.  The  extent  of 
the  grant  is  not  uncertain.  True,  the  depth 
of  the  four-feet  alley  is  not  stated  in  the 
deed,  but  it  could  be  made  certain  by  either 
party  by  mere  measurement,  for  it  was  not 
an  alley  to  be  opened,  but  one  there  then, 
belonging  to  Jacob  S.  Wain.  And  If  the  title 
to  923,  defendant's  lot,  had  remained  in  the 
grantor,  it  is  probable  no  such  dispute  as  is 
now  before  us  could  have  arisen.  But  Jacob 
S.  Wain  having  died  seised  of  923,  his  ex- 
ecutors, in  1880,  by  deed  conveyed  that  lot  to 
Edward  E.  Dennlston.  The  averments  of  the 
complaint  do  not  give  us  the  words  of  the 
grant  to  Denniston,  but  we  infer,  from  the 
fifth  paragraph,  which  sets  out  that:  "Wain, 
being  seised  of  the  premises  subject  to  the 
right  or  privilege  of  Northrop,  died,  and  by 
authority  of  his  will  his  executor  conveyed 
iot  923  to  Denniston;"  that  the  reservation  In 
bis  deed  was  measured  by  the  right  or  privi- 
lege in  Northrop's.  Then  Denniston,  in  1890, 
conveyed  923  to  the  Racquet  Club,  this  de- 
fendant. The  words  of  the  reservation  in 
this  deed  are  as  follows:  "Under  and  sub- 
ject, nevertheless,  as  respects  a  part  of  the 
said  hereinabove  described  and  granted  lot 
of  ground,  to  wit,  the  westernmost  four  feet 


In  width  thereof,  extending  one  hundred  and 
fifty-nine  feet  in  depth,  northward  from  the 
north  side  of  said  Walnut  street  to  a  certain 
building  right  and  privilege  as  granted  by 
Jacob  S.  Wain  (a  former  owner  of  the  said 
hereby-granted  premises)  and  wife  to  John 
Northrop,  Jr.,  his  heirs  and  assigns,  by  deed 
bearing  date  the  13th  of  April,  1832.;'  The 
scrivener  here,  instead  of  limiting  the  r'eserwi- 
tion  by  a  mere  reference  to  the  grant  in  the 
Northrop  deed,  or  by  a  repetition  of  the  ex- 
act words  of  it,  goes  further,  and  undertakes 
to  Interpret  it.  As  plainly  as  language  can 
express  the  thought,  he  says  the  original 
grant  conferred  on  Northrop  a  right  and  priv- 
ilege to  build  for  159  feet,  4  feet  over  on  the 
lot  then  being  granted  by  Denniston.  Cer- 
tainly, as  argued  by  appellee,  he  says  it  Is  a 
reservation  of  that  which  was  granted  to 
Northrop,  but  he  just  as  certainly  says  that 
was  a  right  to  Northrop  to  project  his  build- 
ing for  159  feet,  4  feet  over  on  Wain's  other 
lot.  The  Denniston  deed  to  defendant  was 
put  on  record  in  1S90,  and  was  noticed  by 
plaintiff  in  1893,  when  she  purchased  925. 
She  avers,  her  purchase  was  In  part,  at  least, 
prompted  by  the  belief,  from  this  deed,  that 
ber  right  to  build  4  feet  over  on  defend- 
ant's lot  extended  the  whole  length  of  her 
lot;  and  this,  on  the  pleadings,  must  be  taken 
as  verity.  Her  building,  for  53  feet  from  the 
front,  does  extend  4  feet  over  on  923;  but 
at  the  end  of  that  distance,  by  a  wall  built 
by  defendant,  further  extension  towards  San- 
som street  of  the  projection  is  obstructed. 
She  therefore  prayed  for  an  order  on  defend- 
ant to  tear  down  and  remove  the  wall,  that 
she  might  enjoy  her  alleged  right  under  her 
deed.  The  defendant  demurred:  (1)  Because 
a  court  of  equity  has  no  jurisdiction;  the 
plaintiff's  remedy,  if  she  have  any,  being  at 
law.  (2)  Because  her  alleged  right  is  not 
clear  and  explicit,  and  her  damage  not  im- 
mediate or  irreparable.  (3)  Because  her  com- 
plaint is  defective  in  substance.  On  hearing, 
the  court  below  overruled  the  first  and  third 
grounds  of  demurrer,  sustained  the  second, 
and  dismissed  the  bill;  hence  this  appeal. 

The  effect  of  the  demurrer  is  to  admit  all 
the  material  averments  of  the  bill,  and  there 
remain  but  two  questions  to  be  answered,  and 
on  the  answers  depend  the,  rights  of  the  par- 
ties: (1)  What  is  the  legal  effect  of  a  de- 
scription in  a  deed  between  strangers  to  plain- 
tiff,—the  deed  of  Denniston  to  defendant?  (2) 
Does  the  acceptance  and  placing  on  record  by 
defendant  of  this  deed,  in  view  of  the  admit- 
ted facts,  estop  it  from  denying  plaintiff's 
right  to  build  over  the  entire  depth  of  her 
lot?  It  is  not  our  purpose  to  attempt  to>  an- 
swer either  question,  because  plaintiff's  right, 
as  held  by  the  court  below,  is  not  clear,  aud 
because  equity  is  without  jurisdiction  to  de- 
termine them.  This  is  clearly  an  ejectment 
bill.  The  remedy  at  law  is  complete  and  ade- 
quate. We  are  asked  to  order  defendant  to 
tear  down  a  wall  on  land  of  which  it  Is  in 
possession,  and  of  which  neither  plaintiff  nor 
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her  predecessors  in  title  ever  had  possession. 
She  claims  the  legal  right  to  that  to  which 
defendant  denies  her  right.  If  she  have  such 
right,  it  is  because  the  written  grants  dis- 
tinctly define  It  Defendant's  estate,  which 
in  1832  extended  indefinitely  upwards,  was, 
according  to  her  claim,  cut  off  by  a  horizon- 
tal boundary  fixed  at  12  feet  from  the  pave- 
ment Its  right  of  possession  to  that  above, 
she  avers,  there  ended,  and  hers  commenced. 
If  this  be  so,  then  the  severance  of  lot  923  is 
by  a  boundary  as  clearly  defined  as  if  the  4 
feet  had  been  cut  off  at  the  surface  instead 
of  12  feet  above  it  The  owner  of  land  may 
sell  and  convey  a  seam  of  coal  beneath  the 
surface,  and  retain  his  right  to  all  beneath  the 
same  parted  with,  as  well  as  to  the  surface 
above.  The  horizontal  boundary  of  his  grant 
Is  denned  by  the  thickness  of  the  coal  seam. 
His  estate  downwards  is  severed.  Where  the 
right  in  such  cases  is  a  purely  legal  one,  the 
law  must  determine  It  before  equity  will  en- 
force it  As  Is  said  by  Strong,  J.,  in  Coal  Co. 
v.  Snowden,  42  Pa.  St.  488:  "But  where  the 
complainant  himself  avers  that  his  right  is 
denied,  and  where  that  denial  Is  the  very 
ground  of  his  complaint  it  would  be  a  nov- 
elty, indeed,  for  a  court  of  equity  to  assume 
Jurisdiction."  This  was  said  to  a  case  where 
a  mining  right  resting  on  a  legal  title  was 
denied.  The  same  thing  in  substance  was 
said  by  Sharswood,  J.,  In  Tillmee  v.  Marsh,  67 
Pa.  St  607,  where  the  right  to  build  over  a 
three-feet  alley  way  depended  on  a  legal  title; 
and  by  the  present  chief  Justice  in  Duncan  v. 
Iron  Works,  136  Pa.  St  478,  20  Atl.  647, 
which  was  a  contest  over  the  right  to  mine 
Iron  ore,  resting  on  a  legal  title  averred  on 
one  side  and  denied  on  the  other. 

Nor  is  there  any  inadequacy  of  remedy  at 
law  to  this  case  not  present  In  every  case, 
where  one  to  possession  refuses  to  quit  until 
ousted  by  a  writ  of  nab.  fa,  possessionem. 
The  method  of  trial  of  such  cases  before  a 
chancellor  may  be  less  vexatious,  and  his 
commands  more  prompt  and  peremptory,  than 
the  trial  and  processes  before  a  court  of  law. 
But  the  right  of  possession,  and  compensation 
for  the  wrongful  detention  of  It  can  be  de- 
termined with  as  much  certainty  in  the  one 
court  as  the  other.  If  the  alleged  rights  were 
those  of  Joint  tenants  or  tenants  in  common,  it 
might  be  otherwise;  but  here  they  are  nei- 
ther, are  as  effectually  severed  and  as  clearly 
defined  as  a  boundary  between  separate  own- 
ers of  the  surface.  For  these  reasons,  we 
think  the  court  was  right  in  sustaining  the 
demurrer.     Therefore  the  decree  Is  afflrmed. 


THOMAS  v.  CARTER  et  al. 

(Supreme  Court  of  Pennsylvania.     Oct  7, 
1895.) 

Wills— Testambntabt  Capacity. 

Though  one  be  of  sound  mind  in  regard 
to  Ws  dealings  in  general,  yet,  if  he  be  under  an 
insane  delusion,  and  his  will  be  the  direct  off- 
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spring  thereof,  and  different  from  what  it  would 
have  been  but  for  such  delusion,  it  cannot 
stand. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 

Issue  between  John  M.  Thomas,  sole  acting 
executor  of  Charles  Carter,  deceased,  as  plain- 
tiff, and  William  Carter  and  others  as  de- 
fendants. Judgment  for  defendants.  Plain- 
tiff appeals.     Affirmed. 

Mayer  Sulzberger  and  Samuel  Dickson,  for 
appellant.    John  O.  Johnson,  for  appellees. 

PER  CURIAM.  In  this  Issue  devlsavlt  vel 
non,  framed  for  the  purpose  of  trying  and  de- 
termining the  three  questions  of  fact  recited 
therein,  John  M.  Thomas,  sole  acting  execu- 
tor of  the  writing  purporting  to  be  the  last 
will  and  testament  of  Charles  Carter,  de- 
ceased, Is  plaintiff,  and  William  Carter  and 
others,  including  all  the  children  and  heirs 
at  law  of  said  decedent,  are  defendants.  The 
proper  solution  of  these  questions  depended, 
of  course,  upon  a  variety  of  minor  facts  and 
circumstances  calculated  to  shed  light  on  one 
or  more  of  said  main  questions,  and  thus  ena- 
ble the  jury  to  reach  a  correct  conclusion  as 
to  each  of  them.  This  necessitated  the  in- 
troduction of  a  mass  of  testimony  which  was 
submitted  to  and  passed  upon  by  the  Jury. 
The  cause  appears  to  have  been  carefully 
and  ably  tried  in  the  court  below.  We  have 
given  to  the  questions  presented  by  the  rec- 
ord that  consideration  which  their  importance 
and  the  Interests  involved  appear  to  require, 
and  we  are  all  of  opinion  that  there  is  noth- 
ing in  the  assignments  of  error  that  would 
justify  us  In  disturbing  the  Judgment  that 
was  entered  on  the  verdict  to  favor  of  the 
defendants;  nor  do  we  think  that  either  of 
the  specifications  of  error  requires  special 
notice.  The  case  depended  mainly  on  ques- 
tions of  fact  which  were  for  the  exclusive 
consideration  of  the  jury,  and  to  them  it  ap- 
pears to  have  been  fairly  submitted  In  a 
clear  and  comprehensive  charge,  to  which 
the  principles  of  law  applicable  to  the  facts 
which  the  testimony  tended  to  prove  were 
fully  and  accurately  stated.  We  find  no  er- 
ror in  the  admission  or  rejection  of  evidence. 
Our  examination  of  the  testimony  that  was 
received  and  submitted  to  the  jury  has  sat- 
isfied us  that  the  findings  of  fact  on  which 
their  verdict  is  necessarily  predicated  were 
fully  warranted  by  the  evidence,  and  hence 
there  appears  to  be  nothing  on  which  to  base 
a  reversal  of  the  judgment. 

In  affirming  defendants' requests  for  charge, 
the  following  substantially  correct  instruc- 
tions were  given  to  the  jury  by  the  learned 
trial  Judge,  to  guide  them  in  properly  apply- 
ing the  facts,  as  they  might  find  them  from 
the  testimony,  to  the  questions  presented  to 
the  feigned  issue:  "A  man  may  be  of  sound 
mind  in  regard  to  bis  dealings  to  general, 
but  he  may  be  under  an  insane  delusion;  and 
whenever  it  appears  that  the  will  was  the 
direct  offspring  of  the  partial  insanity   or 
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monomania  under  which  the  testator  was  la- 
boring at  the  very  time  the  will  was  made, 
that  It  was  the  moving  cause  of  the  disposi- 
tion, and  If  it  had  not  existed  the  will  would 
have  been  different,  it  ought  to  be  considered 
no  will,  although  the  general  capacity  of  the 
testator  may  be  unimpeached."  "The  wife 
and  children  of  a  man  are  the  natural  ob- 
jects of  his  affections,  and  where  they  are 
disinherited  by  a  husband  and  a  father  when 
he  comes  to  dispose  of  his  estate,  the  reasons 
for  doing  so  are  a  proper  subject  to  enter 
Into  the  consideration  of  a  jury  in  consider- 
ing a  case  like  the  present,  and  any  person 
will  naturally  inquire,  why  was  this  thing 
done?  Was  the  testator  under  an  Insane  de- 
lusion, or  has  some  powerful  cause  induced 
him  to  act  thus?"  'If  a  monomaniacal  delu- 
sion is  unalterably  entertained  against  a 
wife  or  a  daughter,  who  otherwise  would 
have  been  his  legatee  or  devisee,  and  who 
would  seem  to  be  the  natural  object  of  a 
man's  regard  when  he  came  to  make  a  final 
disposition  of  his  estate,  and  such  delusion  Is 
shown  to  have  been  the  operating  motive 
which  excluded  her,  and  If  the  supposed 
act  or  misconduct  on  the  part  of  the  wife  or 
child  or  both  had  no  existence  in  fact  and 
was  a  creature  of  the  diseased  imagination 
of  the  testator,  and  the  will  was  engendered 
by  this  delusion,  and  was  its  offspring,  and 
made  under  its  Influence,  operating  at  the 
time  and  In  the  testamentary  act;  if,  In 
short,  the  will  was  dictated  by  the  delusion, 
—It  cannot  be  sustained  as  a  last  will  and  tes- 
tament, because  it  Is  the  production  of  a 
mind  incapable  of  correct  reasoning  as  to  the 
object  of  his  bounty,  and  the  character  of  his 
wife  and  children,  and  their  relations  to- 
wards himself."  These  and  other  instruc- 
tions of  like  import,  in  the  general  charge, 
were  fully  warranted  by  the  testimony;  and 
on  principle  as  well  as  authority  they  were 
neither  erroneous  nor  misleading.  Taylor  v. 
Trich,  165  Pa.  St.  586,  30  Atl.  1053;  Bough- 
ton  v.  Knight,  L.  R.  3  Prob.  &  Div.  64.  In 
Uie>  former,  after  defining  "partial  insanity" 
as  "a  derangement  of  one  or  more  of  the  fac- 
ilities of  the  mind  which  prevents  freedom  of 
action,"  it  was  said:  "The  question  in  any 
given  case  is  whether  the  act  under  investi- 
gation was  done  upon  consideration  of  exist- 
ing facts,  or  under  the  Influence  of  a  delu- 
sion that  controlled  the  will  of  the  doer  and 
destroyed  his  freedom  of  action."  In  its  con- 
trolling principle,  that  case  Is  not  unlika  the 
one  before  us.    Judgment  affirmed. 


COMMONWEALTH  v.  PAUL.     (No.  106.) 

(Supreme  Court  of  Pennsylvania.     Oct  7, 
1805.) 

Oleomargarine  —  Interstate  Commerce  —  Orig- 
inal Packages. 

Ten-pound  packages  of  oleomargarine, 
put  up  out  of  the  state,  anil  sent  into  it,  by  the 
manufacturer,  to  be  there  sold  by  his  resident 


agent,  from  his  store,  by  the  package,  are  not 
"original  packagts,"  within  the  interstate  com- 
merce clause  of  the  federal  constitution,  but 
being  intended  for  sale  to  the  consumer,  and  in 
fact  so  sold,  are  subject  to  the  police  regula- 
tion of  the  state. 

Appeal  from  court  of  quarter  sessions,  Phila- 
delphia county. 

J.  Otis  Paul  was  prosecuted  for  selling  oleo- 
margarine in  violation  of  Act  May  21,  1885 
From  a  judgment  for  defendant  on  a  special 
verdict,  the  commonwealth  appeals.    Reversed. 

A.  Morton  Cooper,  Carroll  R.  Williams,  and 
George  S.  Graham,  DIst.  Atty.,  for  the  Com- 
monwealth. A.  B.  Roney  and  Henry  R.  Ed- 
munds, for  appellee. 

WILLIAMS,  J.  It  Is  not  necessary  to  the  de- 
cision of  this  case  that  we  should  enter  upon 
the  discussion  of  the  existence  and  extent  of 
the  police  power  residing  in  the  several  states 
of  the  Union.  It  Is  quite  as  unnecessary  to 
argue  that  the  power  of  congress  to  regulate 
commerce  between  the  citizens  of  the  different 
states  was  not  intended  to  abridge  the  lawful 
exercise  of  the  police  power  by  way  of  the 
state  governments.  If  judicial  decisions  can 
be  said  to  settle  any  question,  these  questions 
are  clearly  and  properly  settled  by  the  deci- 
sions of  the  highest  tribunal  known  to  our 
laws,  and  settled  in  accordance  with  the  rules 
laid  down  in  this  state  since  its  first  organiza- 
tion. In  Powell  v.  Pennsylvania,  127  U.  S. 
678,  8  Sup.  Ct  992,  1257,  the  right  of  this 
state  to  deal,  in  the  exercise  of  its  police  power, 
with  the  manufacture  and  sale  of  oleomarga- 
rine, and  the  validity  of  the  particular  statute 
under  consideration  in  this  case,  were  distinct- 
ly affirmed.  During  the  last  year  (1894)  a 
Massachusetts  statute  relating  to  the  same  sub- 
ject came  before  the  supreme  court  of  the 
United  States  In  Plumley  v.  Com.,  155  U.  8. 
461,  15  Sup.  Ct.  154,  and  was  sustained  as  a 
lawful  exercise  of  the  police  power.  The  de- 
fendant in  that  case  had,  as  the  defendant  in 
this  case  has,  a  license  from  the  internal  reve- 
nue department  of  the  United  States,  authoriz- 
ing him  to  deal  in  oleomargarine.  It  was  held, 
however,  that  this  did  not  authorize  him  to 
engage  in  the  manufacture  or  sale  of  oleomar- 
garine in  violation  of  the  state  laws,  lawfully- 
passed,  forbidding  or  regulating  such  manu- 
facture and  sale.  The  dealer  in  articles  which 
the  state,  in  the  exercise  of  Its  police  power, 
places  under  restrictions,  must  make  his  peace 
with  the  state  in  which  his  business  is  con- 
ducted, as  well  as  with  the  internal  revenue 
laws  of  the  United  States.  This  proposition 
the  defendant  denies.  He  has  made  bis  peace 
with  the  tax  laws  of  the  United  States,  but 
denies  the  power  of  the  state  to  regulate  or 
restrict  his  sales  of  the  commodity  in  which 
he  deals,  and  asserts  that  he  Is  engaged  in 
Interstate  commerce,  within  the  true  intent  of 
the  constitutional  provision  conferring  upon 
congress  the  power  to  regulate  commerce  be- 
tween the  several  states.  In  determining  the 
question  thus  raised,  It  Is  important  to  keep  in 
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mind  the  tacts  found  by  the  special  verdict,  as 
follows:  (1)  The  defendant  Is  a  resident  In 
and  citizen  of  this  state,  with  a  store  or  place 
of  business  at  No.  214  CallowhlU  street,  Phila- 
delphia. (2)  He  is  conducting  the  sale  of  oleo- 
margarine as  the  ngent  for  the  Chicago  But- 
terine  Company,  which  is  a  Ann  or  corporation 
doing  business  in  Illinois,  and  is  the  licensed 
dealer  at  No.  214  CallowhlU  street  (3)  The 
oleomargarine  was  not  made  from  milk  or 
cream.  It  was  designed  to  be  used  in  place 
of  butter.  It  was  sent  from  Chicago  to  Phil- 
adelphia to  be  sold  as  food,  and  the  tub  sold  to 
Crawford,  which  is  complained  of  in  this  case, 
was  sold  to  him  for  use  as  an  article  of  food. 
HI  The  tub  contained  10  pounds  only;  was 
put  up,  sealed,  and  stamped  at  the  factory  in 
the  state  of  Illinois;  was  received  in  the  some 
form  in  Philadelphia,  and  then  "placed  in  de- 
fendant's store,  and  offered  for  sale  as  an  ar- 
ticle of  food."  (5)  This  was  one  of  "many 
transactions  of  like  character  made  by  the  de- 
fendant during  the  last  two  years";  or,  In 
other  words,  this  was  the  way  in  which  the  de- 
fendant did  business  for  bis  nonresident  prin- 
cipals, the  manufacturers.  They  put  up  the 
article  in  10-pound  packages,  suited  for  the  re- 
tail trade;  and,  because  they  do  not  allow  their 
agents  to  open  or  divide  these,  they  treat  their 
trade  as  wholesale,  though  in  fact  they  supply 
toe  actual  consumer,  and  not  the  retail  dealers. 
Looking  now  at  these  facts  in  the  light  of  the 
cases  cited,  we  shall  find  every  question  raised 
by  them  has  been  decided  against  the  defend- 
int  by  the  supreme  court  of  the  United  States, 
■xcept  one  The  validity  of  our  act  of  assem- 
)ly  has  been  distinctly  affirmed  as  a  lawful 
!xercise  of  the  police  power.  Act  May  21, 
885.  The  fact  that  an  Internal  revenue  11- 
«nse  affords  the  defendant  no  Justification  for 
lisregardlng  a  lawful  exercise  of  the  police 
tower  by  the  state  is  stated  with  equal  clear- 
ies&  The  proposition  that  the  judiciary  of 
be  United  States  should  not  strike  down  the 
once  power  of  the  states,  in  the  exposition  of 
be  interstate  commerce  powers  of  the  general 
overnment,  was  asserted  and  abundantly  vln- 
icated  In  Plumley  v.  Com.,  supra  (decided 
rithin  the  last  year).  Our  statute  Is  directed 
specially  against  the  sale  of  oleomargarine  as 
n  article  of  food.  The  defendant,  in  willful 
nd  flagrant  disregard  of  the  letter  as  well  as 
le  spirit  of  the  statute,  keeps  these  tubs,  of 
ie  commodity  manufactured  by  his  princi- 
als.  at  the  store  in  CallowhlU  street,  for  sale 
is  an  article  of  food."  He  offers  them  for 
tie  for  use  as  an  article  of  food,  and  he  sold 
>  Crawford  the  10-pound  tub  which  is  the 
-ound  of  complaint  in  this  case  for  use  as 
«d.  Now,  it  is  very  clear  that  this  sale  was 
violation  of  our  statute.  The  conviction  was 
nlnently  proper,  therefore,  and  should  be  sus- 
ined,  unless  the  sale  can  be  justified  as  one 
ade  at  an  "original  package,"  within  the 
oper  meaning  of  that  phrase.  The  nonresl- 
•lKre  of  the  manufacturer  does  not  play  any 
iportatrt  part  in  this  case,  for  he  comes  into 
is  state  to  establish  a  "store"  for  the  sale  of 


his  goods,  pays  the  license  exacted  by  the  rev- 
enue laws,  and  puts  his  agent  in  charge  of  the 
sale  of  his  goods  from  bis  store,  not  to  the 
trade,  but  to  consumers.  We  have,  therefore, 
a  Pennsylvania  store  selling  its  stock  of  goods 
to  its  customers,  for  their  consumption,  from 
its  own  shelves;  and,  unless  these  goods  are 
iu  such  original  packages  as  the  laws  of  the 
United  States  must  protect,  the  sale  is  clearly 
punishable  under  our  statute. 

We  first  encountered  this  question  of  what 
shall  constitute  an  original  package,  within 
the  meaning  of  our  national  interstate  com- 
merce legislation,  in  Com.  v.  Zelt,  138  Pa. 
St.  616,  21  Atl.  7.  A  nonresident  manufac- 
turer of  intoxicating  drinks  put  up  his  whisky 
and  other  liquors  in  quart  and  pint  bottles, 
adapted  for  use  In  the  retail  trade  to  con- 
sumers. These  he  sent  to  an  agent  in  charge 
of  a  store  rented  for  the  purpose  in  Washing- 
ton, Pa.  The  bottles  were  corked,  some  seal- 
ing wax  put  over  the  cork,  and  the  brand 
or  Initials  of  the  manufacturer  impressed 
thereon.  The  bottles  so  secured  were  then 
put  in  pasteboard  boxes  or  covers,  and  packed 
In  open  boxes  or  barrels,  for  shipment  to  the 
Pennsylvania  store.  When  they  were  re- 
ceived at  the  store  the  bottles  were  arranged 
and  displayed  on  the  shelves,  and  offered  for 
sale  to  the  consumer  as  original  packages  of 
whisky.  Neither  the  distiller  who  shipped 
the  whisky,  nor  his  agent  who  sold  it,  had  a 
license  to  sell  intoxicating  drinks  under  the 
liquor  laws  of  this  state,  but  made  sales-  of 
whisky  and  beer  by  the  pint  and  quart  under 
the  pretense  that  each  bottle  was  an  original 
package  of  commerce.  The  learned  judge  be- 
fore whom  an  indictment  against  the  seller 
of  the  bottles  of  liquor  was  brought  to  trial 
submitted  the  question  to  the  jury  whether 
the  method  of  putting  up  the  liquors  in  bot- 
tles was  not  adopted  as  a  device  to  evade  the 
liquor  laws  of  this  state.  The  jury  found 
the  fact  to  be  that  it  was  a  mere  device, 
and  rendered  a  verdict  of  guilty.  Upon  an 
appeal  to  this  court  the  ruling  of  the  court 
below  was  affirmed,  and,  in  speaking  on  the 
second  assignment  of  error,  we  said  that 
whether  whisky  or  beer  could  be  put  up  in 
pint  bottles,  and  sold  by  the  single  bottle, 
as  an  original  package,  under  the  protection 
of  the  Interstate  commerce  laws,  was  a  ques- 
tion that  would  be  decided  when  it  was 
squarely  raised.  The  question  was  next 
raised  in  Com.  y.  Scbollenberger,  150  Pa.  St. 
201,  27  Atl.  30,  and  its  decision  became  neces- 
sary to  the  disposition  of  that  case.  In 
that  case  a  nonresident  manufacturer  of  oleo- 
margarine had  established  a  store  for  its 
sale  in  Philadelphia,  and  held  a  license,  under 
the  Internal  revenue  laws,  authorizing  such 
sale.  His  agent  sold  a  tub  of  "the  goods" 
to  a  boarding  house  keeper,  for  use,  In  the 
place  of  butter,  on  his  table.  The  defense 
was  that  the  tub  bad  not  been  broken  or 
divided  by  the  seller,  and  was  therefore  an 
original  package,  within  the  meaning  of  the 
interstate  commerce   cases.    We  held  that 
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the  conclusion  did  not  follow  from  the  fact 
stated,  and  attempted  to  define  an  "original 
package"  as  such  a  package  as  was  used  in 
good  faith  by  producers  and  shippers  for 
convenience  in  handling  and  security  in 
transportation  of  their  wares  in  the  or- 
dinary course  of  actual  commerce.  But  we 
also  said  that  where  the  size  of  the  package 
was  adapted  for  the  retail  trade,  so  that 
"breaking  bulk"  was  not  necessary  to  "re- 
duce the  goods  into  the  common  mass"  and 
fit  them  for  the  retail  trade,  the  traffic  so  con- 
ducted was  not  interstate,  but  intrastate, 
commerce;  or,  in  other  words,  the  common 
cvery-day  retail  traffic  of  the  community  In 
which  the  store  was  located.  Let  us  look  at 
the  consequences  of  the  adoption  of  the  op- 
posite rule.  If  a  pint  bottle  of  whisky  is  an 
original  package,  under  the  protection  of  con- 
gress, and  can  be  sold  as  such  regardless  of 
the  police  legislation  of  the  state,  we  cannot 
punish  the  sale  to  a  minor,  to  a  person  of 
known  Intemperate  habits,  to  a  lunatic,  on 
election  day,  or  on  the  Sabbath.  All  power 
over  the  traffic  for  police  purposes  is  gone. 
And  why?  Because  the  power  to  regulate 
interstate  commerce,  intended  to  guard 
against  stoppage  along  state  lines  for  exam- 
ination or  the  collection  of  customs  duties, 
has  been  extended  by  construction  until  it  is 
made  to  reach  and  protect  a  retail  traffic  car- 
ried on  within  any  state,  if  the  things  sold 
have  come  into  the  retailer's  store  from  a 
nonresident  manufacturer  or  shipper.  If 
this  be  a  sound  construction,  then  the  power 
of  a  state  to  restrict  or  prohibit  an  injurious 
traffic  does  not  depend  on  the  deleterious 
character  of  the  thing  sold,  or  the  manner 
in  which  sales  are  made,  or  the  public  or 
private  injury  inflicted  by  the  sale,  but  on 
the  manner  in  which  the  thing  sold  comes 
into  possession  of  the  seller.  If  he  makes 
the  article,  or  buys  It  of  another  citizen  of 
the  state,  he  cannot  sell  it  without  punish- 
ment If  be  buys  it  of  a  nonresident  who 
sends  it  to  him  across  the  state  line,  he  may 
sell  it  with  impunity,  and  the  state  is  pow- 
erless to  stay  his  bands  or  to  regulate  his 
sales.  A  pint  of  whisky  put  up  in  a  flask, 
if  made  or  bought  in  this  state,  cannot  be 
sold  without  a  license  granted  by  the  courts 
after  an  examination  Into  the  character  of 
the  applicant  and  his  business.  The  same 
flask  of  whisky,  put  up  across  the  border, 
may  come,  as  an  original  package,  into  any 
community,  and  be  sold  to  any  person,— 
whether  a  minor,  a  drunkard,  or  a  lunatic,— 
under  the  protection  of  the  constitution  of 
the  United  States.  We  cannot  adopt  a  con- 
struction that  seems  to  us  so  unnatural  and 
unreasonable,  and  that  would  work  such 
absurd  and  monstrous  results.  On  the  con- 
trary, we  hold,  as  we  think  is  held  by  the 
recent  case  of  Plumley  v.  Com.,  already  re- 
ferred to,  that  the  mere  fact  that  a  police 
law  may  affect  the  trade  in  articles  brought 
from  another  state  does  not  amount  to  on 
attempt  to  regulate  interstate  commerce,  or 


to  an  assumption  of  power  belonging  to  c 
gress. 

Coming  now  to  the  facts  of  this  case, 
find  the  alleged  "original  package  of  cc 
merce"  to  be  a  small  tub  of  oleomargaxi 
containing  10  pounds,  and  in  fact  sold  ti 
consumer  for  use,  as  an  article  of  fo 
upon  his  table.  It  is  true  that  the  defe 
ant  treats  his  trade  as  one  carried  on 
wholesale,  but  the  facts  of  the  special  ^ 
diet  show  that  this  is  not  because  he  s 
plies  dealers,  or  sells  in  large  quantities, 
shipment,  but  because  he  treats  the  li 
tubs  and  packages  he  sells  his  customers 
"original  packages  of  commerce,"  and 
lawbreaking  traffic  as  "interstate  commen 
He  does  not  "break  bulk,"  by  taking 
pound  out  of  a  package,  and  weighing  it 
his  scales,  for  the  supply  of  a  customer, 
requires  him  to  take  a  whole  tub,— whei 
of  ten  pounds,  or  of  two,  or  of  one,  is  im 
terial,  but  it  must  be  a  whole  package, 
It  was  put  up  at  the  factory.  If  the  ] 
bottle  or  the  pound  package  has  not  t 
opened  and  divided  before  the  sale,  the  < 
tention  is  that  it  has  not  become  a  pan 
"the"  common  mass"  of  property  entering  ; 
the  ordinary  business  of  the  citizens  of 
state,  but  is  an  original  package,  under 
protection  of  congress,  as  interstate  c 
merce.  The  question  to  which  we  are  t 
brought  is  the  same  that  was  encounu 
in  Com.  v.  Schollenberger,  156  Pa.  St 
27  Atl.  30.  It  is  whether  a  package  inter 
and  used  for  the  supply  of  the  retail  ti 
is  an  "original  package,"  within  the  pre 
tion  of  the  Interstate  Commerce  Cases, 
held  in  that  case  that  a  manufacturer 
puts  up  his  products  in  packages  evide 
adapted  for  and  Intended  to  meet  the  reqt 
ments  of  an  unlawful  retail  trade  in  ano 
state,  and  sends  them  to  his  own  agen 
that  state,  for  sale  to  consumers,  is  not 
gaged  in  interstate  commerce,  but  is  engs 
in  an  effort  to  carry  on  a  forbidden  busi: 
by  masquerading  in  a  character  to  whicl 
has  no  honest  title.  We  are  not  dealing  i 
the  legislative  question.  Whether  the  t 
in  oleomargarine  Is  injurious,  and  shonlt 
restricted,  is  a  question  that  has  been 
cided  for  us.  It  has  been  declared  injur! 
It  has  been  placed  under  restrictions.  T 
restrictions  have  been  held  to  be  a  valid 
erclse  of  the  police  power  both  by  this  c 
and  the  supreme  court  of  the  United  Su 
Our  question  is  whether  this  valid  res 
tion  can  be  enforced,  or  whether  the  ti 
parent  trick  of  putting  up  oleomargarin 
small  packages,  in  another  state,  so  thi 
can  be  sold  at  retail  to  consumers,  as 
article  of  food,  will  clothe  an  unlawfu 
tail  traffic  with  the  coat  of  mall  belon 
to  honest,  legitimate,  interstate  coxnmi 
and  set  the  police  laws  of  the  state  at 
fiance.  In  disposing  of  this  question,  -we 
as  follows:  (1)  The  character  of  the  pack 
whether  original  or  not  Is  a  question  of 
when  there  are  facts  to  be  passed    u 
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bearing  upon  this  question,  and  should  go 
to  the  Jury.  (2)  It  is  a  question  of  law  when 
the  facts  are  agreed  upon,  or  presented  by  a 
special  verdict,  as  in  this  case,  and  should 
be  decided  by  the  court.  (3)  It  is  fair  to  pre- 
sume that  a  package  was  Intended,  by  him 
who  devised, it,  for  the  purpose  for  which 
he  uses  it  In  his  own  business.  (4)  A  pack- 
age devised  by  a  nonresident  manufacturer, 
or  put  up  by  him,  adapted  for  sale  at  retail 
to  individual  consumers,— such,  for  example, 
as  a  flask  of  whisky,  or  a  tub  or  pall  or  roll 
of  oleomargarine,— and  actually  sold  by  hiin 
or  his  agent  to  the  consumer  for  use  as  an 
article  of  food  or  drink,  in  violation  of  the 
laws  of  the  state  where  such  sales  take  place, 
is  not  an  "original  package,"  within  the  mean- 
ing of  the  law  relating  to  Interstate  com- 
merce. (5)  The  punishment  of  such  sales, 
under  the  police  power  of  the  state,  is  not  an 
interference  with  the  powers  of  congress,  or 
with  the  commerce  between  the  states  which 
is  protected  by  the  constitution  of  the  United 
States.  The  Judgment  Is  reversed,  and  judg- 
ment is  now  entered  on  the  special  verdict,  in 
favor  of  the  commonwealth.  The  record  is 
remitted,  that  sentence  may  be  imposed  ac- 
cording to  law. 


COMMONWEALTH  v.  SCHOLLEN- 
BERGER. 

(Supreme  Court  of  Pennsylvania.     Oct.  7, 
1885.) 

Appeal  from  court  of  quarter  sessions,  Phila- 
delphia county. 

(Jeorge  Schollenberger  was  prosecuted  for 
sailing  oleomargarine  in  violation  of  Act  May 
21.  1885.  From  a  judgment  for  defendant  on 
a  special  verdict*  the  commonwealth  appeals. 
Reversed. 

A.  Morton  Cooper,  Carroll  B.  Williams,  and 
George  S.  Graham,  Dist.  Atty.,  for  the  Com- 
monwealth. A.  B.  Roney  and  Richard  C.  Dale, 
for  appellee. 

WILLIAMS,  J.  This  appeal  is  from  a  judg- 
ment entered  upon  a  special  verdict  in  the  same 
form  as  that  considered  in  the  opinion  just  filo  1 
in  (V.in  v.  Paul.  33  Atl.  82.  The  questions 
raiswl  are  the  same,  and  the  same  judgment 
must  be  rendered.  The  judgment  is  reversed, 
in«l  judgment  is  entered  in  favor  of  the  com- 
monwealth, nnon  the  special  verdict.  The  rec- 
ord is  remitted  for  purposes  of  sentence  and  ex- 
ecution. 


COMMONWEALTH  v.  PAUL.     (No.  105.) 

(Supreme  Court  of  Pennsylvania.     Oct  7, 
1895^ 

Appeal  from  court  of  quarter  sessions,  Phil- 
adelphia county. 

George  E.  Paul  was  prosecuted  for  selling 
oleomargarine  in  violation  of  Act  May  21.  1885. 
Fn.m  a  judgment  for  defendant  oa  a  special 
verdict,  the  commonwealth  appeals.    Reversed. 

A.  Morton  Cooper,  Carroll  R.  Williams,  and 
George  8.  Graham,  Dist.  Atty..  for  the  Com- 
monwealth. Hirhard  C.  Date  and  Henry  R. 
Edmunds,   for   appellee. 


WILLIAMS.  J.  The  questions  raised  in  this 
case  are  identical  with  those  just  disposed  of 
in  Com.  v.  Paul  (in  which  an  opinion  is  this 
day  filed)  33  Atl.  82.  For  reasons  there  stated 
the  judgment  is  reversed,  and  judgment  enter- 
ed in  favor  of  the  commonwealth  on  the  special 
verdict.  The  record  is  remitted  for  purposes  of 
sentence  and  execution. 


CITY  OF  BRADFORD  v.  FOX. 

(Supreme  Court  of  Pennsylvania.     Oct  7, 
1895.) 

Pavino— Invalid  Ordinance— Estoppel. 

1.  The  provision  of  Act  May  23,  1889  (P. 
L.  323)  art  5,  S  10,  that  councils  shall  not 
order  a  street  to  be  paved  at  the  cost  of  abut- 
ting owners  unless  an  ordinance  therefor  be 
passed  by  two-thirds  of  each  branch  of  the 
councils,  in  which  case  they  may  direct  the  Im- 
provement at  the  cost  of  the  owners,  without 
petition,  is  a  limitation  on  the  power  of  the 
councils. 

2.  One  is  not  estopped  to  allege  Invalidity 
of  an  ordinance  providing  for  paving  at  the 
cost  of  abutting  owners,  because  not  passed  by 
the  number  of  votes  required  by  Act  May  23, 
1889  (P.  L.  323)  art.  5,  §  10,  merely  because, 
before  its  passage,  he  opposed  the  paving  of  the 
street  with  stone,  as  originally  proposed,  ex- 
pressing a  preference  for  brick,  which  the  ordi- 
nance, when  passed,  provided  for. 

Appeal  from  court  of  common  pleas,  Mc- 
Kean  county;   A.  G.  Olmsted,  Judge. 

Proceeding  by  the  city  of  Bradford  against 
J.  B.  Fox  to  enforce  a  lien  for  paving  a 
street.  Judgment  -for  plaintiff.  Defendant 
appeals.    Reversed. 

T.  A.  Lamb,  Eugene  Mullln,  and  T.  F. 
Mullln,  for  appellant.  Wm.  Wallace  Brown 
and  Rufus  B.  Stone,  for  appellee. 

8TERRETT,  C.  J.  On  the  trial  of  this 
scire  facias,  the  plaintiff  gave  in  evidence, 
under  objection,  its  statement  of  claim,  reg- 
istered under  the  provisions  of  article  15,  | 
22,  of  the  act  of  May  23,  1889  (P.  L.  323), 
and  then  rested.  The  learned  trial  judge 
thought  a  prima  facie  case  In  favor  of  the 
plaintiff  was  thus  presented,  and  for  answer 
thereto  the  defendant  Introduced  evideuce 
proving  that  the  alleged  ordinance,  under 
which  the  paving  was  done,  was  not  passed 
by  a  vote  of  two-thirds  of  all  the  members 
of  each  branch  of  councils,  as  required  by 
article  5,  }  10,  of  said  act  After  providing 
for  grading,  paving,  etc.,  at  the  cost  of  abut- 
ting property  owners,  etc.,  that  section  de- 
clares: "Councils  shall  not  order  any  street, 
lane  or  alley,  or  part  thereof  to  be  paved  or 
macadamized  at  the  cost  of  the  owners  whose 
lands  front  upon  the  street,  lane  or  alley,  or 
part  thereof  to  be  improved,  unless  the  or- 
dinance for  such  improvement  shall  have 
been  passed  by  a  vote  of  two-thirds  of  all 
the  members  of  each  branch  of  councils,  In 
which  case  councils  may  direct  the  Improve- 
ments to  be  made  at  the  cost  of  the  own- 
ers without  petition,''  etc.  This  provision  is 
not  merely  directory.  For  obvious  reasons. 
It  is  clearly  a  limitation  of  the  power  of  coun- 


Digitized  by  CjOOQlC 


86 


ATLANTIC  REPORTER,  Vol.  33. 


(Pa. 


ells,  and  should  be  rigidly  enforced  when- 
ever they  attempt  to  transcend  their  author- 
ity. In  this  case,  the  paving  was  not  peti- 
tioned tor  by  the  property  owners  on  the  line 
of  the  proposed  Improvement.  It  was  clear- 
ly and  conclusively  proved,  by  the  record  of 
councils,  that  the  ordinance  In  question  was 
declared  passed  and  approved  by  the  mayor 
In  utter  disregard  of  the  law.  The  learned 
trial  Judge,  In  affirming  defendant's  first  and 
second  points  for  charge,  held,  In  substance, 
that  the  verdict  must  be  for  defendant,  un- 
less he  had  estopped  himself  from  setting  up 
such  defense.  In  the  language  of  these 
points,  the  jury  were  Instructed  that,  if  "the 
ordinance  did  not  receive  two-thirds  of  the 
votes  of  all  the  members  elected  to  each 
branch  of  councils,  then  the  city  never  ac- 
quired jurisdiction  to  pave  the  street  In  ques- 
tion at  the  expense  of  the  owners  of  the  prop- 
erty fronting  thereon,  and  the  verdict  must 
be  for  the  defendant"  and,  "to  have  been 
legally  passed,  said  resolution  and  ordinance 
must  have  received  at  least  four  votes  in 
the  select  council  and  seven  In  the  common 
council,  and  If  passed  by  a  less  number,  said 
resolution  and  ordinance  were  not  legally 
passed,  and  the  verdict  must  be  for  the  de- 
fendant." As  to  the  facts  of  which  these 
points  are  respectively  predicated,  the  un- 
controverted  proof,  by  the  records  of  coun- 
cils, was  that,  on  the  third  reading  and  final 
passage  of  the  ordinance,  it  received  only 
three  votes  in  the  select  branch  and  six  In 
the  common  branch,— less  than  a  two-thirds 
vote  in  each  branch  of  councils. 

The  only  answer  the  plaintiff  could  make, 
or  attempted  to  make,  to  this  otherwise  con- 
clusive defense,  was  that,  by  certain  acts  of 
the  defendant,  he  was  estopped  from  setting 
up  the  manifest  invalidity  of  the  ordinance. 
As  to  the  acts  of  the  defendant  which  are 
alleged  to  constitute  estoppel,  the  testimony 
was  so  conflicting  that  the  court  deemed  it 
uecessary  to  submit  the  questions  of  fact  in- 
volved to  the  Jury,  with  instructions  which 
appear  In  the  general  charge.  Without  re- 
ferring specially  to  said  testimony,  it  is  suffi- 
cient to  say  that  a  careful  examination  of 
all  the  evidence  that  has  any  bearing  on  the 
subject  of  the  alleged  estoppel,  and  viewing 
it  in  its  most  favorable  light  from  the  plain- 
tiff's standpoint,  we  are  convinced  that  It  is 
wholly  Insufficient  to  justify  the  submission 
of  that  question  to  the  Jury.  Defendant's 
seventh  and  eighth  points,  requesting  the 
court  to  charge,  In  substance,  (1)  that  the 
evidence  was  insufficient  to  estop  defendant 
from  setting  up  the  invalidity  of  the  ordi- 
nance, and  (2)  that,  under  all  the  evidence, 
the  verdict  must  be  for  the  defendant,  should 
both  have  been  affirmed  without  any  qualifi- 
cation. The  acts  of  alleged  estoppel  consist 
almost  exclusively  in  defendant's  opposition 
to  paving  the  street  with  stone  Instead  of 
brick,  as  was  at  first  proposed;  and  that  oc- 
curred a  considerable  time  before  the  pas- 
sage of  the  void  ordinance.    When  councils 


were  proposing  to  pass  an  ordinance  to  pave 
the  street,  defendant;  in  common  with  other 
interested  property  owners,  bad  a  perfect 
right  to  express  his  preference  for  a  brick 
pavement,  and  to  use  all  fair  and  honorable 
means  to  that  end.  If  he  did  anything  more 
than  that,  the  testimony  fails,  to  show  It; 
and  that  was  all  done  in  expectation  of  the 
passage  of  a  valid  ordinance,  under  which 
such  improvement  could  be  legally  made. 
There  Is  not  a  scintilla  of  evidence  to  the 
contrary.  The  regular  passage  of  a  proper 
ordinance,  and  approval  thereof  by  the  may- 
or, were  absolutely  necessary  to  the  validity 
of  the  proceedings  to  pave  the  street  No 
one  knew  this  better  than  members  of  the 
councils,  and  It  was  their  especial  duty  to 
see  that  the  ordinance  was  regularly  and  le- 
gally passed.  There  is  no  evidence  that  the 
defendant  or  any  one  else,  interfered  with 
them,  or  any  of  them,  in  the  discharge  of 
that  strictly  personal  duty  and  obligation. 
In  the  absence  of  such  an  ordinance,  without 
even  an  allegation  that  defendant  induced 
the  municipal  authorities  to  pass  the  Invalid 
ordinance,  or  to  take  any  action  thereunder, 
and  without  a  particle  of  evidence  that  he 
knew  of  the  defect  In  its  passage,  it  would 
be  grossly  unjust  to  say  he  should  be  es- 
topped from  setting  up,  as  a  defense,  ■  the 
manifest  Invalidity  of  the  ordinance  under 
which  the  work  was  done.  We  fail  to  dis- 
cover in  the  testimony  anything  from  which 
a  single  element  of  estoppel  can  be  fairly 
and  justly  found.    Judgment  reversed. 


DAVIDSON  v.  LAKE  SHORE  &  M.   S. 
RY.  CO. 

(Supreme  Court  of  Pennsylvania.    Oct  28, 
1885.) 

Railroad   Crossing    Accidext  —  Contributory 
Neolioesck— Question  fob  Jury. 

As  plaintiff  approached  a  railroad  along 
a  highway  which  crossed  it  obliquely,  he  stop- 
ped two  rods  from  the  crossing,  looked  and  lis- 
tened, heard  a  train  approaching  from  one  di- 
rection, which,  on  coming  in  sight,  proved  to  be 
on  a  parallel  road,  125  feet  beyond  the  first 
road,  but  heard  or  saw  none  coming  from  th<» 
opposite  direction.  After  the  train  had  passed, 
he  .drove  on,  and  was  struck  by  a  train  coming 
from  the  opposite  direction,  which  might,  as 
far  as  obstructions  were  concerned,  have  be^n 
seen  while  it  was  distant  from  the  crossing 
650  feet,  which  distance  the  train,  going  ir, 
miles  per  hour,  would  travel  in  30  seconds.  Jso 
signal  was  given,  and  there  was  at  the  time  a 
drizzling  win.  Held,  that  the  question  of  con- 
tributory negligence  was  for  the  jury. 

Appeal  from  court  of  common  pleas,  Venango 
county. 

Action  by  John  C.  Davidson  against  the 
Lake  Shore  &  Michigan  Southern  Railway 
Company  for  personal  injuries.  Judgment  for 
defendant,  and  plaintiff  appeals.    Reversed. 

J.  H.  Osmer,  A.  R.  Osmer,  and  N.  F.  Osmer, 
for  appellant  McCalmont  &  Osborne,  tor  apl 
pellee. 
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WILLIAMS,  J.  This  appeal  Is  from  a  Judg- 
ment entered  upon  a  compulsory  nonsuit  The 
question  raised  by  It  Is  whether  the  existence 
of  contributory  negligence  on  the  part  of  the 
plaintiff  Is,  upon  the  evidence  that  was  before 
the  court,  a  question  of  law  upon  which  it  was 
proper  for  the  court  to  pass,  or  a  question  of 
fact  to  be  submitted  to  the  Jury.  It  may  be 
stated  as  a  general  proposition  that,  where  the 
farts  are  simple,  and  the  evidence  by  which 
tney  are  presented  is  Involved  In  no  uncertain- 
ty, their  legal  value  Is  for  the  court  to  deter- 
mine; bat,  where  the  evidence  is  conflicting,  or 
the  facts  are  left  in  doubt,  the  conclusions  are 
to  be  drawn  by  the  Jury.  Illustrations  of  both 
branches  of  this  proposition  are  abundant  In 
our  own  cases.  In  Mulherrin  v.  Railroad  Co., 
SI  Pa.  St  366,  the  plaintiff  was  struck  by  an 
engine  while  be  was  walking  upon  the  rail- 
road track.  This  fact  was  not  denied.  We 
beld  as  matter  of  law  that  he  was  guilty  of 
contributory  negligence,  and  could  not  recover 
against  the  railroad  company.  In  Moore  v. 
Railroad  Co.,  108  Pa.  St.  349,  the  plaintiff, 
passing  along  the  highway,  came  to  a  railroad 
crossing.  He  saw  a  train  coming  upon  one  of 
the  tracks.  Instead  of  waiting  in  a  place  of 
safety,  be  advanced  to  the  space  between  the 
tracks,  and  while  standing  there  was  struck 
by  an  engine  moving  in  an  opposite  direction 
to  the  train  he  was  watching.  We  held  that 
it  was  negligence  per  se  for  the  plaintiff  to  put 
himself  unnecessarily  In  a  place  of  danger  be- 
tween two  tracks,  and  that  negligence  on  the 
part  of  the  company  in  the  failure  to  give  no- 
tice of  the  approach  of  the  engine  was  not 
enough  to  Justify  a  recovery.  The  plaintiff's 
contributory  negligence  was  plain,  and  stood 
in  the  way  of  his  recovery.  The  same  state 
of  facts  was  presented  in  Marland  v.  Rail- 
road Co.,  128  Pa.  St  487, 16  Atl.  624;  Railroad 
Co.  v.  Mooney,  126  Pa.  St  244,  17  Atl.  590; 
and  in  Connerton  v.  Canal  Co.  (decided  at  the 
last  term,  and  not  yet  officially  reported)  32 
Atl.  416.  In  all  these  cases  the  Injured  person 
was  struck  by  a  train  on  the  Instant  of  step- 
ping on  the  track,  and  at  a  crossing  where  the 
train  could  have  been  seen  for  a  considerable 
distance  if  the  injured  person  bad  looked  to 
see  if  it  was  approaching.  We  beld  In  these 
cases  that  the  presumption  that  the  injured 
person  did  stop,  look,  and  listen  was  rebutted 
by  the  facts;  and  that  as  no  one  possessed  of 
the  senses  of  sight  and  hearing  could  have 
looked  and  listened  without  both  seeing  and 
bearing  the  approaching  train,  which  was  in 
plain  view,  and  almost  on  him,  there  was  a 
legal  presumption  that  he  did  not  stop,  look, 
and  listen,  but  negligently  stepped  In  front  of 
the  train,  which  he  might  have  seen  and  heard 
if  be  had  tried.  A  similar  state  of  facts  was 
encountered  In  Myers  v.  Railroad  Co.,  ISO  Pa. 
St  386,  24  Atl  747.  The  Injured  person  drove 
in  front  of  a  freight  train  moving  at  the  rate 
of  eight  miles  an  hour  backward,  but  with  a 
headlight  on  tbe  rear  car,  by  which  he  was 
struck.  The  train  was  in  full  view  for  a  third 
of  a  mile.    It  was  In  the  night    The  head- 


light must  have  been  within  80  feet  of  him  at 
the  point  where  he  should  have  looked,  and, 
had  he  looked,  it  was  Impossible  not  tosee  it  He 
drove  on  the  track,  and  was  Instantly  struck. 
He  testified  that  he  stopped,  looked,  and  lis- 
tened as  he  approached  the  crossing,  and  nei- 
ther saw  nor  heard  the  train.  This  was  plain- 
ly impossible,  in  view  of  all  the  circumstances. 
"Res  ipsa  loquitur."  The  facts  spoke  a  lan- 
guage that  could  not  be  misunderstood  or  dis- 
regarded. We  said  be  was  guilty  of  contrib- 
utory negligence  as  matter  of  law,  and  could 
not  recover.  In  all  these  cases,  and  in  others 
that  might  be  cited,  the  facts  were  undisputed. 
But  there  is  another  large  class  of  cases  in 
which  the  facts  were  disputed  or  involved  in 
doubt,  and  In  these  we  have  uniformly  held 
that  the  question  of  contributory  negligence 
was  for  the  Jury.  In  McNeal  v.  Railroad  Co., 
131  Pa.  St  184,  18  Atl.  1026,  there  was  doubt 
as  to  tbe  proper  point  at  which  tbe  plaintiff 
should  have  stopped,  looked,  and  listened,  and 
we  held  that  whether  be  exercised  the  proper 
degree  of  care  was  a  question  of  fact  for  the 
Jury.  The  same  question  was  raised  upon  sub- 
stantially the  same  facts  in  Ellis  v.  Railroad 
Co.,  138  Pa.  St.  506,  21  Atl.  140,  and  In  Whit- 
man v.  Railroad  Co.,  156  Pa.  St.  175,  27  Atl. 
290,  and  the  same  rule  was  held.  To  the 
same  effect  Is  Smith  v.  Railroad  Co.,  158  Pa. 
St.  82,  27  Atl.  847,  and  Link  v.  Railroad  Co., 
165  Pa.  St.  75,  30  Atl.  820,  822.  In  all  these 
cases  the  parties  injured  drove  directly  in  front 
of  a  moving  train,  and  were  Injured.  If  that 
single  circumstance  was  enough  to  dispose  of 
tbe  question,  regardless  of  the  surrounding 
circumstances,  the  plaintiff  In  each  of  these 
cases  would  have  been  denied  access  to  tbe 
Jury.  Rut  it  is  not  enough.  There  must  be 
no  doubt  or  uncertainty  about  tbe  facts  at- 
tending the  accident  In  order  to  Justify  the 
courts  in  treating  the  question  of  contributory 
negligence  as  one  of  law.  In  McNeal  v.  Rail- 
road Co.,  supra,  both  branches  of  the  general 
proposition  stated  above  were  recognized,  and 
we  said  that  the  rule  that  a  plaintiff  can- 
not recover  if,  in  spite  of  what  bis  senses 
must  teach  him  if  he  uses  them,  he  steps  in 
front  of  a  moving  train,  is  a  rule  that  will  not 
be  relaxed  or  pared  down  by  exceptions;  bat 
that  it  Is  applicable  only  to  clear  cases,  and, 
where  the  question  is  not  clear  upon  the  evi- 
dence, it  Is  for  the  Jury. 

We  come  now  to  Inquire  to  which  class  of 
cases  the  one  under  consideration  belongs.  Tbe 
evidence  shows  that  there  are  two  parallel 
lines  of  railroad  on  the  same  side 'of  the  Alle- 
gheny river  with  tbe  public  road  along  which 
the  plaintiff  was  driving.  These  are  the  New 
York,  Pennsylvania  &  Ohio,  which  Is  nearest 
the  river,  and  the  defendant's  road,  which  is 
about  125  feet  north  of  tbe  other.  Going  to- 
wards Oil  City  the  public  road  Is  north  of  both 
tbe  railroads  until  the  crossing  where  the  ac- 
cident occurred  is  reached.  As  the  crossing  Is 
approached,  the  public  road  changes  Its  direc- 
tion, and  approaches  and  crosses  the  defend- 
ant's road  obliquely.    From  this  point  it  con- 
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tinues  on'  towards  the  crossing  of  the  New 
York,  Pennsylvania  &  Ohio  Railroad,  which  is 
several  rods  away.  The  plaintiff  and  his  daugh- 
ter, who  was  with  him  In  the  wagon,  testify 
that  at  about  two  rods  from  the  crossing  he 
stopped,  looked,  and  listened.  They  heard  a 
train  approaching  from  the  direction  of  Oil 
City,  which  presently  came  In  sight;  but  nei- 
ther saw  nor  heard  any  train  approaching  from 
the  opposite  direction.  They  watched  the  train 
as  it  came  near  them  until  they  saw  that 
it  was  on  the  more  southerly  of  the  rail- 
roads, and  when  It  passed  drove  on  the 
crossing  of  the  defendant's  road,  and  were 
struck  by  a  train  coming  from  the  opposite 
direction.  The  evidence,  as  it  stood,  showed 
that  the  defendant's  train  gave  no  notice 
of  its  approach  to  the  crossing  by  whistle 
or  bell.  The  train  could  have  been  seen 
for  about  600  to  630  feet  If  attention  had 
been  on  it  at  the  proper  moment;  and  this  dis- 
tance would  have  been  covered  by  a  train 
moving  at  the  rate  of  15  miles  per  hour  in 
about  30  seconds.  The  day  was  rainy,  and, 
in  the  language  of  several  of  the  witnesses,  "it 
was  drizzling"  at  this  time.  Upon  these  facts 
the  court  below  held  that  the  legal  presump- 
tion and  the  positive  testimony  of  the  plaintiff 
and  his  daughter  to  the  effect  that  the  plaintiff 
did  stop  at  a  proper  place,  look  both  ways, 
and  listen  for  an  approaching  train,  was  re- 
butted, and  that  the  mere  fact  that  tbe  plain- 
tiff drove  in  front  of  a  moving  train  establish- 
ed his  contributory  negligence,  as  matter  of 
law,  and  deprived  him  of  the  right  to  recover 
for  the  injury  sustained.  This  was  a  mistake. 
Tbe  case  belongs  to  that  class  of  cases  of 
which  McNeal  v.  Railroad  Co.,  supra,  is  an 
example,  and  the  question  of  defendant's  con- 
tributory negligence  was  for  the  jury.  The  testi- 
mony of  the  plaintiff  and  bis  daughter  may  be 
true,  and  the  approach  of  tbe  train  from  the 
east  may  have  arrested  their  attention  after 
they  had  looked  both  ways  along  tbe  defend- 
ant's road,  so  that  the  approach  of  tbe  train 
from  the  west  without  whistle  or  bell  was 
unnoticed.  Tbe  inferences  to  be  drawn  from 
tbe  facts  are  for  the  jury.  It  Is  for  them  to 
say,  in  view  of  all  the  circumstances,  whether 
the  plaintiff  did  In  fact  stop,  look,  and  listen; 
and  whether,  when  the  nearness  of  the  tracks 
of  tbe  two  roads,  the  approach  of  the  train 
from  the  east,  the  character  of  the  day,  and 
the  absence  of  signals  by  the  train  coming 
from  tbe  west,  are  considered,  the  plaintiff 
exercised  the  measure  of  care  which  the  law 
requires  of  him.  The  Judgment  appealed 
from  Is  reversed,  and  a  venire  facias  de  novo 
is  awarded. 


ARTHURS  T.    BRIDGEWATER   GAS   CO. 

(Supreme  Court  of  Pennsylvania.    Oct.  28, 
1895.) 

Action  for  Damages  —  Return  of  Honkt  Rb- 

CX1VBD   FROM    SeTTLBMENT. 

Defendant  requested  an  instruction  that 
if  plaintiff  received  any  of  the  money  paid  a  cer- 


tain person  by  defendant,  knowing  then  or  aft- 
erwards that  it  was  part  of  that  paid  in  settle- 
ment of  the  claim  in  controversy,  and  had  not 
returned,  or  offered  to  return,  it,  she  could  not 
recover.  Held,  by  a  divided  court,  properly  qual- 
ified by  a  condition  that  she  learned  prior  to 
bringing  the  action  that  the  money  was  part  of 
the  consideration  of  the  settlement. 

Appeal  from  coiirt-of  common  pleas,  Beaver 
county.. 

Action  by  Mary  Arthurs  against  the  Bridge- 
water  Gas  Company.  Judgment  for  plaintiff. 
Defendant  appeals.    Affirmed. 

The  charge  of  the  court  below  was  as  fol- 
lows: 

"This  is  an  action  of  trespass  brought  by 
Mary  Arthurs  against  tbe  Bridgewater  Gas 
Company  to  recover  damages  for  an  injury 
which  she  sustained,  as  alleged,  on  tbe  1st 
day  of  November,  1892,  by  an  explosion  of 
gas,  which  caused  the  house  In  which  she 
lived  to  be  blown  up,  and  which.  It  seems, 
caused  the  death  of  two  children,— one  tbe 
child  of  the  plaintiff,  and  one  the  child  of 
Mrs.  Hewitt,— and  also  Injured  tbe  plaintiff 
in  this  case.  The  plaintiff  in  this  case,  it 
seems,  resides  in  Beaver  Falls,  hi  this  coun- 
ty, and  was  occupying  a  residence  there  at 
the  time  when  this  explosion  occurred.  Close 
to  the  residence  of  the  plaintiff  was  the  house 
of  one  Henry  Hewitt,  and,  upon  the  day  in 
question,  Mr.  Hewitt  bad  a  party  there  (a 
plumber)  for  the  purpose  of  attaching  his  gas 
pipe  to  his  mixer  In  tbe  cooking  stove,  in  or- 
der that  he  might  use  the  gas  of  the  defend- 
ant company  for  fuel.  About  one  o'clock,  It 
seems,  on  that  day,  the  defendant  company 
sent  Oliver  Clark  (one  of  their  employes)  to 
the  premises,  whose  purpose  In  going  there 
was  to  turn  on  the  gas  Into  the  house  of 
Henry  Hewitt  It  Is  not  seriously  disputed 
but  that  he  went  there  about  one  o'clock  on 
that  day,  and  asked  Mrs.  Hewitt  for  a  pick 
and  shovel,  saying  that  he  Intended  to  turn 
on  the  gas.  He  went  out,  and,  as  claimed, 
returned  in  a  few  minutes,  and  stated  to  tbe 
plumber  who  was  engaged  there  that  be  had 
turned  on  the  gas.  Shortly  after  this  Mrs. 
Hewitt  testifies  that  she  smelled  gas  very 
strongly  around  the  premises,— on  the  oat- 
side  of  her  premises,  and  in  the  vicinity  of 
the  house  occupied  by  the  plaintiff  In  this 
case;  and  some  time  between  that  and 
the  time  of  this  explosion  (the  exact  time,  I 
cannot  mind,  and  it  is  not  very  material)  she 
took  one  of  her  children  over  to  the  house  of 
the  plaintiff  in  this  case,  and  says  that  at 
that  time  the  gas  smelled  very  strongly.  She 
returned,  and,  as  I  understand  it.  Just  short- 
ly before  the  explosion  occurred  she  went  out, 
and  she  had  hardly  gotten  out  before,  all  of 
a  sudden,  tbe  explosion  took  place;  and  she 
saw  the  house  of  the  plaintiff  enveloped  In 
flames,  and  found  afterwards  that  her  child 
was  killed,  as  well  as  one  of  the  children  of 
the  plaintiff  In  this  case,  and  the  plaintiff 
was  badly  Injured.  Her  arms,  up  as  far  as 
her  elbows,  and  her  hands,  were  burned  In  a 
terrible  manner,  as  you  have  seen  when  she 
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wis  on  the  witness  stand.  Her  face  was  bad- 
ly burned,  and  sbe  sustained  very  serious  In- 
juries. About  that  there  can  be  no  question. 
Now  she  seeks  to  recover  from  the  gas  com- 
pany for  the  Injuries  sbe  has  thus  sustained, 
claiming  that  it  was  the  fault  of  the  gas  com- 
pany tiat  this  explosion  occurred.  And  if  it 
ws  the  fault  of  the  gas  company,  and  whol- 
ly their  negligence,  without  any  contributory 
negligence  on  her  part,  and  there  were  noth- 
ing else  in  the  case  than  that  question,  then 
see  would  be  entitled  to  recover.  However, 
cfen  though  there  was  any  damage  in  this 
case,  yet,  before  she  could  recover  for  the  in- 
;iry  or  injuries  which  she  has  sustained,  you 
would  hare  to  be  satisfied,  from  the  evi- 
dence, that  the  explosion  was  caused  by  the 
'salt  and  neglect  of  the  gas  company;  and 
lUt  there  was  no  fault  on  her  part  which 
contributed  in  any  degree  to  the  accident. 
"The  first  question,  then,  you  will  deter- 
mine from  the  evidence  in  this  case,  is,  was 
tais  eiplosion  the  result  of  gas  which  flowed 
inner  house,  through  the  pipes  of  the  defend- 
ant, the  result  of  the  negligence  of  the  com- 
pany or  the  negligence  of  the  company's  em- 
ployes?  Did  the  employe  of  the  defendant 
company,  by  mistake,  turn  on  this  gas  which 
rtused  this  disaster?  This  question,  at  the 
fery  outset,  is  seriously  disputed  in  this  case. 
On  the  part  of  the  plaintiff  it  is  alleged,  and 

*  testified  to  by  some  witnesses,  that  the 
employe  came  there,  as  I  stated  before,  about 
me  o'clock,  for  the  purpose  of  turning  on  the 
ps;  that  he  went  out,  ostensibly,  for  that 
purpose,  saying  he  was  going  to  do  It;  and 
to  he  returned,  and  said  that  he  had  turned 
■t  ob.  Xow,  this  was  about  one  o'clock.  The 
explosion,  It  would  seem  from  the  evidence, 
*1  not  take  place  until  between  three  and 
fair  o'clock.  A  period,  therefore,  of  two  hours, 
it  last,  or  two  hours  and  a  half,  intervened  be- 
twwn  the  time  when  it  is  alleged  be  turned  on 
ft*  gas  and  the  time  of  the  explosion.  During 
;l>is  period  the  young  man  in  the  employ  of  Mr. 
VcEean,  the  plumber,  continued  on  the  prem- 
**  of  Mr.  Hewitt.  Just  exactly  what  he 
*ai  doing  there  all  this  time  is  not  very  clear 
|!»m  the  evidence,  bat' that  be  was  there  dur- 
•H  this  entire  period  is  not  disputed.  The 
i'aintiff  alleges  that  this  evidence  he  has  ad- 
duced dearly  shows  that  this  gas  must  have 
mq  turned  on  by  the  employs  of  the  defend- 
ant company,  while,  on  the  other  hand,  it  is 
fcrioualy  contended  by  the  defendant  com- 
puy  that  that  was  not  the  fact,  but  that  this 
wiwr  young  man,  who  was  there  engaged  in 
[•tanning,  in  attempting  to  attach  the  gas 
M«  to  the  mixer,  may  have  done  it,  because 

*  tad  the  opportunity  to  do  so.  He  had  the 
'fportunlty,  because  he  was  there,  during  all 
tiat  time,  as  they  claim,  and  that  he  had 
!'*e  for  a  wrench,— such  a  wrench  at  is  used 
10  <*seg  of  that  kind  for  turning  on  and  off 
cf  ***  at  streets.  They  also  allege,  on  the 
wn  of  the  defense,  that  it  could  not  have 
■*«  occasioned  by  tbe  turning  on  of  the  gas 
«l  Oliver  dark,— that  he  could  not  have  done 


it,— Inasmuch  as  two  hours  and  a  half,  or  at 
least  more  than  two  hours,  Intervened  be- 
tween the  time  when  it  is  alleged  he  did  so 
.and  the  explosion,  and,  if  he  had  made  the 
mistake,  that  tbe  explosion  would  have  taken 
place  much  earlier.  And  they  fortify  that 
position  by  calling  an  expert,  whose  testi- 
mony you  have  heard,  who  testifies  to  the 
quantity  of  gas  that  would  have  gone  through 
that  size  pipe,— which,  I  believe,  was  three- 
quarters  of  an  Inch,— and  that  it  would  take, 
according  to  his  testimony,  but  a  very  few 
minutes  until  the  gas  mixed  with  the  air 
would  be  in  an  Inflammable  condition,  and 
that,  in  coming  in  contact  with  the  least  fire, 
would  cause  an  explosion.  He  claims  that, 
if  that  amount  of  gas  would  continue  for  a 
period,— I  believe  he  said  10  or  15  minutes,— 
that  it  would  enter  through  an  ordinary 
dwelling,  and,  if  there  was  fire  there  in  a 
certain  condition,  that  it  would  ignite  within 
that  time,  and  cause  an  explosion.  On  the 
part  of  the  plaintiff,  however,  it  is  alleged, 
in  reply  to  this,  that  there  was  no  fire  in  the 
kitchen  proper,  but  that  there  was  some  open- 
big  (I  do  not  know  Just  what  it  was,— some 
little  opening)  by  which  the  gas  could  freely 
enter  the  kitchen,  while  the  dining  room,  in 
which  the  fire  was,  was  a  close  room;  and 
they  therefore  say  that  a  sufficient  quantity 
of  tbe  gas,  although  it  bad  been  escaping  for 
so  long  a  period  of  tune,  did  not  enter  the 
dining  room  (which  was  also  a  kitchen,  at 
that  time  used  as  a  dining  room),  and  that 
a  sufficient  quantity  did  not  get  in  there, 
until  Mrs.  Arthurs  went  to  open  the  door 
communicating  with  the  kitchen,  and  that  by 
reason  of  her  doing  so  the  gas  suddenly  en- 
tered through  the  door,  and  came  in  contact 
with  the  fire  which  was  In  the  dining-room 
stove,  and  thus  caused  the  explosion.  Now, 
if  it  was  true,  gentlemen,  that,  although  it 
was  a  tight  room,  that  If  that  gas  had  been 
escaping  into  tbe  outer  kitchen  for  a  period 
of  two  hours  and  a  half,  and  a  sufficient 
quantity  would  have  entered  hi  a  much 
shorter  time  to  have  caused  the  explosion, 
then,  of  course,  it  could  not  have  been  possi- 
ble that  the  gas  had  been  turned  on  that 
long  a  tune  or  period  of  time.  But  if,  by  rea- 
son of  the  character  of  the  room,  a  sufficient 
quantity  could  not  have  entered— that  is,  a 
quantity  sufficient  according  to  the  testimony 
of  the  expert— to  have  caused  the  explosion 
in  a  shorter  time,  then  the  defendant's  theory 
on  that  point  would  not  be  correct  Now, 
this  is  a  question  for  your  determination, 
entirely.  And,  in  determining  a  fact  of  that 
kind,  you  should  not  only  take  the  evidence, 
but  you  must  take  the  circumstances,  also, 
into  consideration,  and  from  the  circumstan- 
ces that  have  been  testified  to,  in  addition  to 
the  direct  testimony,  determine  which  is  the 
true  theory.  Is  it  true  that  Oliver  Clark,  the 
employe  of  the  defendant,  turned  on  that  gas 
at  one  o'clock,  and  no  explosion  occurred  un- 
til half  past  three,  and  yet,  notwithstanding 
this  lapse  of  time,  the  gas  escaping  through 
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this  %-lnch  pipe  was  the  cause  of  the  ex- 
plosion? Is  it  true?  Because,  If  It  would  not 
have  been  possible  for  this  gas  to  have  been 
escaping  all  that  length  of  time,  and  delaying 
the  explosion  as  long  as  It  did,  why,  then,  that 
is  a  circumstance  in  this  case  which  you  have 
to  consider,  in  determining  whether  the  wit- 
nesses tell  the  truth  In  this  case. 

"There  are  a  variety  of  circumstances  in 
addition  to  what  I  have  mentioned,  that  have 
been  testified  to  in  this  case,  you  must  also 
consider.  The  condition  in  which  these 
boxes  were  found  outside:  What  does  the 
evidence  show  in  reference  to  the  box  or 
boxes?  Were  they  both  turned  on,  or  was 
but  one  turned  on?  If  so,  which  one,  and 
when  was  it  done?  While  I  cannot  recall  to 
you  everything,  it  is  your  duty,  before  you 
arrive  at  a  verdict,  to  recall  all  the  testi- 
mony, and  see  whether  this  explosion  occurr- 
ed by  reason  of  the  gas  that  had  been  turned 
on,  or  alleged  to  have  been  turned  on,  at  the 
hour  of  one  o'clock.  Because,  if  it  did  not 
occur  by  reason  of  that  fact,  then  there  is  no 
evidence  in  this  case  that  the  company  would 
be  to  blame  at  all.  Although  it  is  a  fact  un- 
disputed that  the  explosion  was  caused  by 
gas  being  Ignited,  yet  if  the  defendant  com- 
pany were  not  to  blame  for  that,— If  It  was 
not  the  result  or  mistake  of  their  employe 
turning  on  the  wrong  box,  or  whatever  you 
may  term  It,— the  company  then  is  not  liable. 
If  it  were  caused  by  any  other  party  than  the 
employe  of  the  company,  or  if  it  were  caused 
by  any  circumstances  over  which  the  com- 
pany had  no  control,  the  company  is  not  lia- 
ble. They  are  not  only  liable  for  their  own  acts, 
but  the  acts  of  their  employes.  If  the  evi- 
dence does  not  satisfy  you  that  it  was  done 
by  the  employe  of  the  company,  then  your 
verdict  must  be  for  the  defendant  But  if,  on 
the  contrary,  you  should,  after  carefully 
weighing  the  testimony  in  this  case,  come  to 
the  conclusion  that  It  was  the  result  of  Mr. 
Clark's  carelessness  in  turning  on,  by  mis- 
take, the  gas  at  the  wrong  box,  then,  unless 
you  should  find  that  there  was  contributory 
negligence  on  the  part  of  the  plaintiff,  you 
would  have  to  find  for  the  plaintiff.  Negli- 
gence is  the  absence  of  care  under  all  the  cir- 
cumstances. And  I  might  say  to  you  here 
that  In  a  case  of  this  kind  you  have  a  right  to 
.determine  what  was  the  duty  of  the  company 
in  the  premises,  and  what  was  the  duty  of 
the  plaintiff,  also.  I  do  not  remember  of  any 
particular  testimony  relating  to  the  question 
of  contributory  negligence;  by  which  I  mean 
such  negligence  on  the  part  of  the  plaintiff 
as  in  any  degree  contributed  to  the  injury 
complained  of.  If  there  is  any,  however,  and 
you  would  be  satisfied  from  it  that  the  plain- 
tin'  herself  had  contributed  in  some  measure, 
by  her  own  fault  or  negligence,  to  the  injury, 
in  any  way,  then  she  could  not  recover. 

"Now,  gentlemen,  there  has  been  consider- 
able evidence  in  regard  to  the  pipes  thai  led 
Into  the  house  of  Mrs.  Arthurs.  If  you  re- 
member,—and  I  presume,  probably,  you  do 


better  than  the  court  does,— that  the  pipe 
which  bad  been  connected  with  the  stove  Id 
that  house   was   detached  before   Mary    Ar-    < 
thurs,    the   plaintiff,    took   possession    of    the 
house.     Now,   whether   anything    had    been    < 
done  afterwards  with  the  piece  of  pipe  that    . 
was  left  there,  or  with  the  pipe  that  ran  Into 
her  house,  by  which  this  accident  was  in  part 
produced,  or  not  is  a  fact  which  you  may  de-    : 
termine,  if  you  can  find  any  evidence  In  this    : 
case  that  Is  satisfactory  upon  that  question. 

"I  apprehend  that  both  parties,  in  a  case  of 
this  kind,  might  have  some  duties  to  perforin. 
On  the  part  of  the  company,  it  would  strike 
me  that  it  would  be  their  duty  to  use  the  ut- 
most care  in  turning  on  gas,  so  as  not  to  make 
a  mistake  and  turn  the  gas  into  the  wrong 
house.  While,  perhaps,  on  the  part  of  the  plain- 
tiff, it  might  be  her  duty  to  be  careful,  if  there 
were  any  pipes  leading  into  her  house  from  tbe 
main  in  the  street  that  those  pipes  should  be 
properly  closed.  I  do  not  say  that  such  was 
the  case  here,  because  these  pipes  had  been  de- 
tached before  she  got  into  possession  of  tbe 
premises.  But  if  it  were  left  open,  and  in 
such  a  condition  that  any  little  mistake  made 
in  turning  it  on  would  run  all  the  gas  Into 
the  house,  and  be  liable  to  create  an  explo- 
sion, then  such  a  thing  as  that  if  they  knew 
it  and  permitted  It  to  remain  In  that  way, 
might  be  considered,  if  there  was  an  injury 
caused  thereby,  as  being  guilty  of  contribu- 
tory negligence.  But  there  is,  as  I  said,  no 
evidence  in  this  case  that  this  woman  knew 
anything  about  it  as  the  detachment  had  been 
made  before  she  took  possession  of  the  prem- 
ises. If  there  is  any  such  evidence  in  the 
case,  however,  it  is  for  you  to  determine  froni 
it  how  far  she  might  have,  in  any  manner, 
contributed  by  her  fault  to  the  injury  in  con- 
troversy. 

"We  apprehend,  probably,  the  main  question 
will  be  the  question  of  turning  on  this  gas. 
How  Is  It,— whether  It  was  turned  on,  as 
claimed  by  the  plaintiff  here,  by  Oliver  Clark, 
the  employe  of  the  defendant?  For  if  it 
was,  as  I  said  before,  it  would  seem  to  me 
that  it  would  be  pretty  strong  evidence  of 
negligence,  at  least  if  not  almost  conclusive 
upon  that  question.  However,  this  Is  a  fact 
for  you  to  determine. 

"You  must  be  careful,  in  a  case  of  this  kind. 
Because  it  happens  to  be  a  corporation  that 
is  the  defendant  is  no  reason  why  it  should  be 
mulcted  In  a  large  amount  of  damages,  unless 
the  Injury  was  produced  by  the  act  of  the 
company  or  its  employes.  Because  a  serious 
Injury  happened  to  have  resulted  from  an  ac- 
cident here,  and  one  which  we  all  regret,  is 
no  reason  why  the  company  ought  to  pay,  if 
the  company  is  not  at  fault  We  must  not 
let  our  sympathies  run  counter  to  Justice.  "We 
do  naturally  sympathize,  but  we  must  not  per- 
mit it  in  a  court  of  justice.  Somebody  may 
be  liable  here,  but  you  have  nothing  to  do  with 
that  if  it  is  not  the  defendant  We  might  as 
well  close  our  halls  of  justice,  if  we  permit 
verdicts  to  be  rendered  simply  because   one 
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pirty  Is  rich  and  the  other  poor,  and  the  poor 
party  sustained  the  Injury  and  received  the 
verdict  Unless  the  evidence  la  of  such  a 
character  aa  to  satisfy  your  minds,  after  di- 
gesting yourselves  of  all  prejudice  or  sympa- 
thy, If  any  you  have,  that  the  company  Is 
guilty  of  negligence,  or  that  the  employes  of 
the  company  are  guilty, — and,  of  course,  the 
company  is  liable  for  the  acts  of  its  employes, 
-then  you  should  not  hold  the  company  lia- 
ble. 

"It  yon  come  to  the  conclusion  that  the 
company  was  liable,  then  there  is  still  another 
question  for  you  to  determine,  before  you  can 
Site  a  verdict  in  favor  of  the  plaintiff,  and 
that  is  the  question  of  compromise.  Now,  on 
tte  part  of  the  defendant,  it  is  alleged  that 
although  they  claim  they  are  not  liable,  but.  If 
they  were  responsible,  that  in  order  to  avoid 
litigation,  or  in  order  to  prevent  a  lawsuit, 
they  effected  a  settlement  with  the  plaintiff  in 
this  case.  Now,  I  would  say  to  you,  gentle- 
men of  the  Jury,  that  if  they  effected,  or  at- 
tempted to  effect,  a  settlement;  whether  they 
succeeded  in  either  case;  whether  they  mere- 
ly made  the  proposition,  or  attempted  to  make 
tiu  settlement,  or  did  actually  effect  It,— it 
does  not  matter  much,— you  are  not  to  consid- 
er that  upon  the  question  of  liability,  even  if 
yon  should  come  to  the  conclusion  that  the 
settlement  was  not  valid.  They  had  a  right 
to  boy  their  peace.  It  is  commendable  for 
parties,  If  there  is  no  fraud  practiced,  for  one 
or  the  other  to  effect  a  settlement,  rather  than 
hare  them  come  Into  the  courts.  Parties 
themselves  ought  to  know  their  rights  better 
than  courtsor  Juriescan  tell  them.  And  there- 
tore,  where  a  fair  settlement  has  been  made 
is  such  a  case,  it  should  be  enforced  by  courts 
»nd  juries.  It  must,  however,  be  a  fair  settle- 
ment; that  is,  it  must  be  a  settlement  made 
>7  competent  parties,  and  must  not  have  been 
procured  by  fraud  practiced  by  one  party  on 
the  other.  And  if  there  was  a  settlement  ef- 
fected In  this  case,  gentlemen,— that  is,  a  valid 
•■ne,— it  will  end  tills  case,  and  ought  to  end  it, 
loo. 

"Now,  let  us  see,  for  a  moment,  what  the 
^legations  of  the  one  party  and  the  other  are 
in  this  respect  The  defendant  has  produced 
in  evidence  before  you  a  release  signed  not 
only  by  the  plaintiff,  but  by  her  husband  and 
h«  husband's  brother.  In  which  the  considera- 
fon  of  two  thousand  dollars  is  acknowledged 
•o  have  been  received,  and  which  purports  to 
be  a  full  and  complete  settlement  of  all  mat- 
ten  in  controversy  in  this  case,  or  of  all  mat- 
&*  pertaining  to  the  injuries  for  which,  a  re- 
covery is  asked  in  this  case,  as  well  as  the 
cfenn  of  the  husband  for  his  damages  by  rea- 
•«  of  the  death  of  his  child,  and  the  loss  of 
the  service  of  his  wife.  This  settlement  was 
"Body  procured  by  Father  Burns,  acting,  as 
°e  claims,  as  agent  of  the  plaintiff  in  this 
<***-  Much  has  been  said  In  the  argument  of 
tftnwel  on  the  one  side  and  the  other  in  ref- 
«eoce  to  the  fact  as  to  who  made  the  sugges- 
*»  of  getting  Father  Burns  to  intervene. 


Now,  I  do  not  regard  that  as  very  material. 
Those  might  be  matters  which  you  might  con- 
sider as  bearing  upon  the  credibility  of  the 
witness,  but  the  material  matter  is  whether 
Father  Burns  had  authority  to  make  a  settle- 
ment Was  he  authorized  by  Mary  Arthurs, 
the  plaintiff,  to  make  this  settlement?  Now, 
Father  Burns  testifies  that  he  went  there,  and 
that  she  said  that  she  would  be  satisfied  with 
any  settlement  he  made,  or  something  to  that 
effect  I  may  misquote  the  evidence,  but  it 
will  be  for  you  to  correct  me.  At  all  events, 
according  to  his  testimony,  she  assented  to  his 
making  an  effort  in  the  way  of  compromising 
this  case;  and  it  virtually  amounts— what  he 
testified  to— to  an  agreement  on  her  part  to 
abide  by  what  he  did.  That  is  his  testimony. 
There  are  other  questions  in  reference  to  the 
question  of  authority  that  I  might  call  your 
attention  to,  If  I  deemed  it  necessary,  but  I 
will  only  mention  one  or  two  little  matters. 
It  is  alleged  that  she  received  a  small  portion 
of  this  money.  Now,  if  she  received  that 
money,  knowing  that  it  was  by  virtue  of  this 
settlement  that  would  be  a  strong  corrobora- 
tive circumstance  of  the  fact  that  she  had  au- 
thorized this  settlement  to  be  made.  And 
there  are  other  matters  which  you  will  prob- 
ably readily  recall,  and  from  which  you  can 
determine  whether  Father  Burns  tells  the 
truth  or  not  Now,  then,  It  is  in  evidence 
here  that  Father  Burns  had  informed  her  that 
a  settlement  was  effected  for  the  sum  of  two 
thousand  dollars.  It  Is  not  disputed  but  that 
that  sum  was  paid  by  the  company  to  Father 
Burns,  and  it  is  not  disputed  but  that  the  hus- 
band of  the  plaintiff  in  this  case  has  gotten 
most  of  the  money.  These  are  matters  that 
cannot  be  controverted.  But  at  the  time  when 
the  settlement  was  effected;  when  the  con- 
tract of  compromise,  so  to  speak,  was  consum- 
mated and  executed  (that  is,  when  the  money 
was  paid),— Mrs.  Arthurs,  the  plaintiff,  did  not 
sign  the  written  contract  because,  as  It  was 
alleged,  she  was  at  that  time  under  such 
physical  disability  that  she  could  not  hold  the 
pen,  or  do  anything  with  her  hands. 

"Now,  on  the  part  of  the  plaintiff  in  this 
case,  they  seek  to  make  void  this  settlement, 
on  the  ground  that  at  the  time  it  was  pro- 
cured the  plaintiff  was  not  of  sufficient  mental 
capacity  to  make  a  valid  contract  They  call 
a  number  of  witnesses  on  the  part  of  the 
plaintiff,  who  testify  that  at  that  time  she 
was  laboring  under  such  extreme  pain,  both 
mental  and  physical,  that  she  was  not  com- 
petent to  understand  what  she  was  doing. 
This  period  of  time  continued  for  about  three 
weeks  from  the  time  of  the  fire,  which  would 
bring  it  a  few  days  past  the  time  when  this 
contract  was  made  and  signed  by  the  other 
two  parties,— the  husband  and  the  brother. 
On  the  part  of  the  defendant,  however,  it  is 
claimed  that  she  was  only  physically  inca- 
pable of  executing  a  contract  of  that  kind; 
that  mentally  she  knew  what  she  was  doing, 
but  was  physically  incapable  of  writing.  And 
they  rely  upon  the  testimony  of  Father  Burns, 
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who  had  the  conversation  with  her,  and  who 
tells  you  she  talked  as  Intelligently  to  him 
then  as  at  any  other  time,  but  that  she  was  In 
agony  and  In  pain.  And  perhaps  the  princi- 
pal reason  that  is  given  here  by  the  witnesses 
for  believing  that  she  was  Incompetent  is  the 
fact  that  she  was  suffering  great  pain.  Now, 
we  will  leave  It  to  yon  to  determine,  under  all 
the  evidence  in  this  case,  whether  the  reasons 
given  by  the  witnesses  for  believing  that  she 
was  not  capable  of  entering  into  a  contract  at 
that  time  was  sufficient  to  satisfy  you  of  her 
mental  inability  to  do  it,  because  it  does  not 
make  any  difference  under  what  physical 
pain  she  was  laboring,  or  even  mental  pain, 
so  long  as  she  knew  What  she  was  doing. 
That  is  the  question. .  It  would  not  make  any 
difference.  And  it  often  occurs,  for  instance, 
In  men  making  wills.  They  make  them  at  the 
very  last  moment,  when  they  are  suffering  the 
most  intense  pain  and  agony,  and  yet  their 
mind  is  sufficiently  clear  to  enable  them  to 
know  what  they  are  doing.  Was  that  the 
case  here?  The  nurse  and  some  of  the  other 
witnesses  testify  that  most  of  the  time  she 
was  delirious,— laboring  under  fever;  but 
they  also  say  sometimes,  for  a  few  minutes, 
she  was  conscious  and  was  intelligent,  as  I 
understood  their  testimony.  Now,  if  it  were 
true,  even,  that  she  was  not  competent  at  all 
times,  yet  If,  at  the  time  Father  Burns  talked 
to  her,  she  understood  what  she  was  doing, 
and  at  that  moment  she  authorized  him  to 
make  this  settlement,  and  it  was  made,  then 
we  say  to  you  the  verdict  must  be  for  the  de- 
fendant. 

"Now,  in  case  you  should  find  that  she 
was  not  competent  at  that  time,  but  that  she 
had  authorized  Father  Burns  to  make  a  set- 
tlement, but  that  at  the  time  she  did  so  her 
mental  condition  was  such  that  she  was  not 
able  to  contract,  and  therefore  not  legally 
qualified  to  appoint  anybody  to  act  for  her, 
—although  you  may  find  that,— and  yet  if, 
subsequently,  she  ratified  what  Father  Burns 
had  done  in  her  behalf,  then  she  could  not 
complain;  she  could  not  recover.  Now,  did 
she,  or  not,  afterwards,  do  anything  to  ratify 
this  contract?  And  at  the  rime  she  did  these 
acts  was  she  in  her  right  mind  then,  and 
did  she  have  mental  capacity  to  know  what 
she  was  doing?  Because,  if  she  did,  and, 
with  a  knowledge  of  what  had  been  done 
for  her,  she  afterwards  signed  this  paper, 
then  that  ought  to  end  this  case,  because 
that  was  the  real  consummation  of  the  con- 
tract, as  far  as  she  was  concerned.  She 
had  not  signed  before.  It  Is  not  pretended 
here  that  she  was  a  party  to  this  contract, 
except  through  her  agent,  at  the  time  the 
money  was  paid,  but  that  she  did  after- 
wards, on  the  31st  day  of  December,  as  the 
testimony  here  shows,  sign  this  contract. 
What  was  her  condition  at  that  time?  That 
will  become  a  serious  question,  because,  if 
her  disability  had  not  been  removed,  and 
even  assuming  that  she  had  not  been  In  her 
right  mind   when  the  contract  was  entered 


Into  by  Father  Burns,  if  that  disability  had 
been  removed,  and  she  had  become  conscious 
and  competent  to  do  business  of  this  kind, 
then  when  she  put  her  name  to  this  paper 
she  ratified  it,  and  it  Is  her  contract,  and  it 
binds  her.  Now,  what  are  the  facts  in  rela- 
tion to  that?  Father  Burns  testifies  that  the 
plaintiff,  previous  to  her  signing  this  pa- 
per, he  was  to  see  her,  and  told  her  that  a. 
couple  of  the  Brldgewater  Gas  Company's 
men  would  be  there  the  next  day,  with  a  pa- 
per for  her  to  sign;  that  she  spoke  about 
the  money,  and  that  he  told  her  there  was 
one  hundred  pounds  deposited  in  the  bank 
for  her  use;  and  that  she  was  told  the  other 
$1,500  had  been  paid  to  her  husband.  You 
will  recollect  the  testimony  of  Father  Burns, 
the  questions  that  she  asked  him,  and  the 
answers  he  gave  her.  If  this  were  true,  then 
on  the  30th  day  of  December,  the  day  before 
she  signed  the  paper,  she  did  know  just 
what  the  arrangement  was,  because  that  had 
been  the  arrangement;  for  you  will  remem- 
ber that  at  the  time  the  settlement  was 
made  the  arrangement  was  finally  consum- 
mated, and  the  money  paid;  that  $500  should 
be  put  to  her  use,  and  the  other  $1,500  were 
paid  to  the  husband.  Now,  Father  Burns 
claims  that  on  the  day  before  the  signing  of 
this  paper  he  told  her  this,  and  told  her  the 
men  would  be  there  the  next  day;  the  men 
came  the  next  day,  and  she  signed  it  They 
called  a  number  of  other  witnesses  here  to 
show  that  at  that  time  she  was  In  her  right 
mind,  and  that  any  mental  disability  she 
might  have  had  previously  had  been  remov- 
ed. The  same  physician  who  testified  for 
the  plaintiff  that  she  was  not  competent  to 
make  a  contract  the  first  three  weeks  after 
the  fire  was  called  by  the  defendant  on  the 
matter  we  are  now  talking  about,  and  he 
then  testified  that  after  that  she  was  com- 
petent to  make  a  contract,  and  was  intelli- 
gent to  understand  what  she  was  abotit. 
Some  of  the  other  witnesses  called  testified 
to  that  fact.  And  in  opposition  to  this  tes- 
timony the  plaintiff  testifies  herself  to  the 
fact  that  she  did  not  know,  and  had  no  rec- 
ollection, of  any  such  a  conversation,  and 
did  not  know  at  the  time  she  was  signing 
this  paper  what  it  was.  1  believe  that  is 
all  the  testimony  the  plaintiff  produced  to 
rebut  this  other  testimony,— was  the  testi- 
mony of  the  plaintiff  herself.  What,  then, 
are  the  true  facts  In  the  case? 

"By  Mr.  Moore:  Recall  her  testimony  of 
the  conversation  with  Father  Burns  at  that 
time.  She  tells  the  conversation  entirely  dif- 
ferent 

"The  Court:  When  I  said,  gentlemen,  the 
plaintiff  did  not  know,  and  had  no  recollec- 
tion, of  this  conversation,  I  meant  the  con- 
versation as  detailed  by  Father  Burns,  she 
speaks  of  some  other  things,— about  the  doc- 
tor and  nurse,  etc 

"By  Mr.  Moore:  What  was  said  about  the 
two  men  coming  down  to  see  her,  and  so  on? 

"The  Court:   Gentlemen,  all  I  have  to  say 
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the  plaintiff  herself  gives  a  different 
i  of  it  from  what  Father  Burns  does. 
n  give  you  the  whole  of  what  she  tes- 
o,  but,  substantially,  it  is  as  I  hare 
)U.  She  testifies  in  contradiction  to 
Kurus,  and  speaks  of  other  conversa- 
iut  disclaims  all  knowledge  of  the  con- 
Mi  he  testifies  he  had  with  her,  and 
aims  that  the  conversation  in  refer- 
tue  men  coming  there  was  different 
hat  be  testifies  that  it  is.  Of  course, 
ist  consider  all  this  evidence  on  both 
Hid  determine  where  the  truth  lies. 
here  is  another  piece  of  evidence  here 
are  upon  this  question  of  ratification, 
»  effect  you  will  give  to  it  is  for  you 
rmine.  It  seems  that  some  months 
lis  paper  was  executed  her  attorneys 
%  letter  to  the  president  of  the  gas 
iy,  which  letter  was  read  in  your 
'.  and  In  whtcb  it  In  claimed  that  this 
ent  had  been  made,  and  in  which 
-ek  for  information  In  regard  to  the 
of  money  she  should  receive,  or  that 
sband  received.  And  In  this  letter  it 
ted  that  they  do  not  claim  anything 
oiu  the  company,  or  something  to  that 
I  may  not  be  able  to  give  the  exact 
re,  but  the  letter  you  heard  read,  and 
probably  given  you  the  substance  of 
w,  if  that  letter  was  written  by  the 
rs  of  Mary  Arthurs,  and  If  they  got 
formation  from  Mary  Arthurs,  upon 
lint  letter  was  based,  then  that  would 
if  Mary  Arthurs,  at  that  time,  did 
;nd  to  claim  that  this  contract  was 
il.  But  it  would  be  evidence  of  rati- 
on her  part,  if  she  gave  her  counsel, 
ormation.  But  it  Is  fair  to  the  plain- 
ay,  if  counsel  would  write  such  a  let- 
ibeir  own  responsibility,  without  any 
ition  with  the  plaintiff,  and  without 
iwledge,  and  without  communicating 
cts  to  her,  that  it  would  not  bind  her. 
tliey  were  acting  for  her,  as  her  at- 
,  and  by  her  information  tbey  wrote 
ter,  it  is  evidence  In  tuls  case  upon 
st  ion  of  ratification.  And  I  say,  again, 
received  any  money,  no  matter  how 
was,  if  she  knew  when  she  received 
:  might  say,  if  she  knew  before  this 
s  brought— that  that  money  was  part 
consideration  of  this  contract,  and 
that  would  be  evidence  of  ratlfica- 
<-ause  she  could  not  keep  the  money, 
part  of  It,  and  still  avoid  the  contract; 
if  she  knew  the  facts.  Of  course, 
a  party  can  ratify  a  contract,  they 
now  all  the  facts  In  relation  to  it 
nee  it  becomes  material  in  this  case 
bom  you  will  believe. 
,  gentlemen,  if  you  should  find,  then, 
up  this  part  of  the  case,  that  there 
negligence  on  the  part  of  the  defend- 
tuat  the  negligence  on  the  part  of  the 
nt  did  not  cause  the  Injury  in  con- 
\  the  verdict  must  be  for  the  defend- 
r,  if  you  should  find  that  there  was 


contributory  negligence,  the  verdict  would 
have  to  be  for  the  defendant  Although,  as  I 
said  before,  I  am  unable  to  recall  any  evi- 
dence upon  that  question,  yet  there  may  be 
some  I  have  omitted.  Or,  even  If  you  should 
find  that  there  was  negligence  on  the  part  of 
the  defendant,  and  that  that  negligence  caus- 
ed the  accident,  and  yet  should  find  that  this 
settlement  was  valid,— the  settlement  that 
had  been  made  by  Father  Burns,— the  verdict 
would  have  to  be  for  the  defendant.  Or,  even 
if  you  were  to  find  it  was  invalid  when 
made,  and  it  was  afterwards  ratified  by  her, 
then  you  would  find  for  the  defendant.  But 
if  you  should  find  that  the  accident  was  cans-  - 
ed  by  the  negligence  of  the  company,  and  by 
that  alone,  and  you  should  further  find  that 
this  settlement  was  Invalid,  and  that  it  had 
never  been  ratified,  then  your  verdict  would 
have  to  be  for  the  plaintiff.  And,  If  you  find 
for  the  plaintiff,  then  the  question  would  be, 
what  is  the  measure  of  damages?  Ordinarily, 
in  cases  of  this  kind,  a  plaintiff  is  entitled  to 
recover  all  actual  moneys  expended  for  nurs- 
ing and  medical  attendance,  etc.,  and  also  to 
recover  for  loss  of  earning  power,  or  any  pe- 
cuniary loss  which  the  plaintiff  may  have, 
and  also  for  pain  and  suffering  and  other 
things.  That  is  the  ordinary  rule,  but  that 
rule  Is  not  the  rule  in  this  case,  because  at 
the  time  when  this  accident  occurred— at  the 
time  when  these  injuries  were  sustained— she 
was  a  married  woman,  and  was  living  with 
her  husband.  This  is  shown  by  the  pleadings 
in  this  case,  as  well  as  by  the  evidence.  In 
the  plaintiff's  statement  of  claim  it  is  alleged 
that  her  husband  was  living  with  her  at  that 
time,  and  the  proof  is  that  he  continued  to 
live  with  her  during  the  time  of  her  sick- 
ness. Therefore  the  husband  was  entitled  to 
these  sums  that  I  have  referred  to,— relating 
to  her  service,  and  the  money  expended  for 
nursing  and  for  doctor  bills,— because  he  was 
liable  to  pay  them.  She  could  not  recover, 
because  she  was  not  liable.  If  she  lived  with 
her  husband,  he  was  entitled  to  her  services. 
And,  although  he  may  have  deserted  her 
since,  with  that  the  company  have  nothing  to 
do.  That  might  have  happened  if  this  injury 
had  not  occurred,  and  hence  that  is  no  ele- 
ment of  damage  In  this  case.  We  Instruct 
you,  therefore,  that  the  measure  of  damages 
In  this  case  are  such  damages  as,  in  your 
judgment,  if  you  find  for  the  plaintiff,  would 
compensate  her  for  any  personal  privation 
or  inconvenience  to  which  she  has  been  sub- 
jected, and  for  the  pain  and  suffering  which 
she  has  endured,  and  is  likely  to  endure  dur- 
ing the  remainder  of  her  life.  For  these  mat- 
ters, and  these  alone,  you  can  give  damages 
In  this  case,  if  you  should  find  for  the  plain- 
tiff. I  can  lay  down  no  rule,  In  such  a  case, 
by  which  you  can  measure  them.  The  gen- 
eral rule  Is  compensation,  in  such  cases.  And 
you  should  always  be  careful  to  discriminate, 
and  not  give  damages  for  something  that  she 
cannot  recover.  It  would  be  a  violation  of 
your  oaths  to  give  her  any  damages  for  the 
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loss  of  her  time,  or  her  earning  power,  or  her 
expenses,  because,  as  I  said  before,  the  law 
Is  very  plain  that  the  husband,  If  he  lived 
with  her  at  the  time  when  this  Injury  occur- 
red, is  the  pasty  who  is  responsible  for  the 
expenses, — who  is  entitled  to  her  service,  and 
who  was  bound  to  maintain  her.  She  is 
confined  in  her  claim  here  to  her  pain  and 
Buffering,  bodily  and  mental,  which  she  has 
already  endured,  or  likely  to  endure  during 
the  remainder  of  her  life,  and,  of  course,  for 
any  privation  or  Inconvenience  personally  to 
herself.  Her  personal  deformity,  of  course, 
would  be  an  element  you  have  a  right  to  con- 
sider; the  long  pain  and  her  mental  suffering. 
Now,  gentlemen,  with  these  remarks  we  leave 
the  case  with  you,  hoping  you  will  do  jus- 
tice between  these  parties  without  fear,  fa- 
vor, or  affection. 

"A  Juror  (Mr.  Smith):  I  would  like  to  ask 
this  question:  Suppose  this  lady,  Mrs.  Ar- 
thurs, was  rational,  and  her  mind  was  per- 
fectly clear  to  enter  Into  a  contract,  on  the 
day  she  did,  or,  rather,  enter  into  an  agree- 
ment with  Father  Burns  the  day  previous  to 
the  signing  of  this  article  or  this  contract,  as 
you  might  call  it;  the  following  day  her 
mind  became  cloudy  and  irrational,  as  the 
stage  of  the  disease  might  have  caused  it,— 
then  would  we  suppose  her  action  was  a  le- 
gal one? 

"The  Court:  If  her  mind  was  not  in  condi- 
tion on  the  day  she  signed  it.  That  is  the 
point.  If,  on  the  day  she  signed  It,  she  was 
not  mentally  competent  to  know  what  she 
was  doing,  then  the  signing  of  the  contract 
was  no  ratification. 

"A  Juror  (Mr.  Brown):  I  want  to  ask  one 
question:  Was  that  gas  turned  on  full  or 
partly,— has  it  been  proven?  With  a  flow  of 
gas  in  a  three-quarter  inch  pipe,  on  full, 
would  blow  that  house  up.  But  was  It  turn- 
ed on  full? 

"The  Court:  Gentlemen,  you  will  have  to 
recollect  from  the  evidence  whether  it  was  or 
not. 

"The  defendant  has  submitted  to  as  the 
following  points,  which  we  will  now  pro- 
ceed to  answer:  'First.  If  the  jury  believe 
that  Mary  Arthurs  appointed  Rev.  Father 
Burns  to  settle  and  adjust  the  claim  for  dam- 
ages with  the  defendant  company,  which  she 
had  sustained  by  the  injury  complained  of, 
then  all  the  acta  and  declarations  of  said 
Burns  in  relation  to  said  adjustment  and  set- 
tlement became  the  acts  and  declarations  of 
the  plaintiff,  and  are  binding  upon  her.'  An- 
swer. We  affirm  this  point,  as  a  general  prop- 
osition. 'Second.  If  the  plaintiff  appointed 
Father  Burns  her  agent,  as  set  forth  in  the 
preceding  point,  and  in  pursuance  of  such 
appointment  the  defendant  company,  through 
its  president,  Merritt  Green,  in  good  faith, 
settled  and  adjusted  the  matters  in  controver- 
sy, and  paid  to  said  Burns  the  amount  agreed 
upon  in  full  settlement  of  all  claims  of  the 
plaintiff,  then  the  plaintiff  cannot  recover, 
even  though  the  agent  to  whom  he  paid  the 


money  misappropriated  the  same.'  Answer. 
We  affirm  that  proposition.  'Third.  If  the 
jury  believe  that  the  plaintiff  did  in  fact 
appoint  Father  Burns  to  settle  and  adjust  the 
claim  for  damages,  as  set  forth  in  the  first 
point,  and  that  the  said  Burns  did  make  said 
settlement  with  the  defendant  company,  then 
the  plaintiff  cannot  recover,  even  if  the  plain- 
tiff was  mentally  unsound  at  the  time  of  the 
appointment  of  the  agent,  unless  the  plaintiff 
proves  that  the  defendant  had  notice  of  such 
mental  unsoundness,  or  was  guilty  of  fraud 
in  the  transaction.'  Answer.  We  affirm  this 
point,  but  qualify  it  by  saying  that  the  com- 
pany would  be  charged  with  notice  of  such 
mental  unsoundness,  if  they  had  knowledge 
of  such  circumstances  as  would  lead  a  pru- 
dent man  to  make  inquiry,  and  they  failed 
to  make  such  inquiry.  'Fourth.  If  the  jury 
find,  from  all  the  evidence  in  the  case,  that 
the  plaintiff,  by  reason  of  mental  unsound- 
ness, was  not  legally  qualified  to  appoint  an 
agent  to  adjust  the  matters  in  controversy 
for  her,  but  if  subsequently,  when  her  mental 
capacity  had  been  restored,  she  was  informed 
of  what  her  agent  had  done  in  her  behalf, 
and,  with  that  information,  signed  the  release 
In  question,  this  would  constitute  such  a  rati- 
fication as  would  prevent  recovery  in  this 
case.'  Answer.  We  affirm  this  point,  un- 
less you  should  find  that  the  contract  was  ob- 
tained by  fraud.  'Fifth.  If  the  jury  believe 
that  Messrs.  Moore,  Moore  &  Reader  were  at- 
torneys and  agents  for  the  plaintiff  on  the 
6th  day  of  May.  1893,— at  the  date  of  the 
letters  offered  in  evidence, — then  the  plain- 
tiff cannot  recover  in  this  case,  there  being 
.no  evidence  or  claim  on  her  part  that  she 
was  then  mentally,  unsound.'  Answer.  We 
cannot  affirm  this  point,  because  it  asks  us 
to  say,  as  a  matter  of  law,  that  that  would 
be  conclusive,  and  would  prevent  a  recovery. 
We  cannot  so  Instruct  you,  gentlemen.  We 
have  already  stated  to  you  how  you  may 
consider  that  evidence,  and  we  leave  It  to  you 
to  decide;  that  is,  this  evidence  on  the  ques- 
tion of  ratification,  if  the  letter  was  written 
by  her  authority.  'Sixth.  If  the  jury  believe 
that  the  plaintiff  received  any  portion  of  the 
money  paid  to  Father  Burns  by  the  defend- 
ant company,  knowing  at  the  time  she  receiv- 
ed it,  or  afterwards  learning,  that  the  money 
so  received  was  a  part  of  that  paid  in  settle- 
ment of  the  claim  in  controversy,  and  has  not 
returned,  or  offered  to  return,  the  same,  the 
plaintiff  cannot  recover.'  Answer.  We  af- 
firm this  point,  provided  you  find  that  she 
learned  that  the  money  was  a  part  of  the 
consideration  of  this  settlement  prior  to  the 
bringing  of  this  suit  If  she  learned  that 
prior  to  the  time  of  the  bringing  of  this  suit, 
she  should  have  returned  the  money,  because 
she  could  not  keep  the  money,  or  any  part 
of  it,  and  also,  at  the  same  time,  enforce  pay- 
ment of  the  claim.  There  is  one  other  mat- 
ter I  may  not  have  charged  fully  upon.  The 
plaintiff,  since  I  commenced  my  charge  to 
the  jury,  has  asked  me  to  charge  you  as- 
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Mwb:  That  If  the  Jury  find  that  the  set- 
i#mait  or  release  of  damages  was  brought 
itoat  by  fraud  or  deceit,  through  the  agency 
rf  RfTerend  John  Burns,  he  acting  for  the 
Mmdant,  then  In  that  case  the  release  is  in- 
valid, and  cannot  bind  the  plaintiff.'  Answer. 
If  j-oa  should  find  the  facts  to  be  as  stated 
i  this  point  then  the  legal  question  involved 
2  It  it  correct  We  affirm  this  point.  If 
Father  Boms  was  acting  for  the  defendant 
a  this  case,  and  used  any  deceit  or  fraud, 
±en  the  contract  la  invalid.  In  fact,  if  the 
•«apany,  or  any  of  their  employes  or  any  of 
•Mr  agents,  procured  this  contract  by  fraud, 
i  is  void.  That  is  about,  substantially,  what 
'tie  plaintiff  has  asked  me  to  charge. 

"Mr.  Moore:  I  desire  to  draw  the  attention 
"f  the  court  to  one  matter:  If  the  plaintiff 
aver  received  any  portion  of  the  consldera- 
im  of  that  release,  then,  I  take  it,  it  would 
■?  your  duty  to  instruct  the  jury  that  she 
ns  not  bound  by  the  release;  it  was  void 
fir  want  of  consideration. 

The  Court:  That  is  not  In  this  case,  at  all. 
They  viu  either  believe  the  whole  of  It,  or 
me  of  If 

The  assignments  of  error  were  as  follows: 

'First  The  court  erred  In  not  affirming, 
rithont  qualification,  the  defendant's  third 
pom,  which  point  and  answer  are  as  follows: 
U  the  jury  believe  that  the  plaintiff  did  In 
tot  appoint  Father  Bums  to  settle  and  adjust 
'he  dalm  for  damages,  as  set  forth  In  the 
tot  point  and  that  the  said  Burns  did  make 
mM  settlement  with  the  defendant  company, 
'Sen  the  plaintiff  cannot  recover,  even  If  the 
rfeintiff  was  mentally  unsound  at  the  time 
'  the  appointment  of  the  agent,  unless 
'it  plaintiff  proves  that  the  defendant  had 
Mtice  of  such  mental  unsoundness,  or  was 
nflty  of  fraud  In  the  transaction.  Answer. 
Te  affirm  this  point,  but  qualify  It  by  say- 
•w  that  the  company  wonld  be  charged  with 
Mice  of  such  mental  unsoundness,  if  they 
■*&  knowledge  of  such  circumstances  as 
*wld  lead  a  prudent  man  to  make  Inquiry, 
-ti  they  failed  to  make  such  Inquiry.'  Sec- 
«»1.  The  court  erred  in  its  answer  to  de- 
fodant's  fifth  point,  which  point  and  an- 
tral* as  follows:  'If  the  Jury  believe  tbat 
'tens.  Moore,  Moore  &  Reader  were  attor- 
'fn  for  ;he  plaintiff  on  the  6th  day  of  May, 
■*&.-at  the  date  of  the  letters  offered  in 
"Meoce,— then  the  plaintiff  cannot  recover 
o  this  case,  there  being  no  evidence  or  claim 
*>  her  part  that  she  was  then  mentally  un- 
""Bi  Answer.  We  cannot  affirm  this  point, 
!*«»««  It  asks  us  to  say,  as  a  matter  of 
it*,  that  that  would  be  conclusive,  and 
**iM  prevent  a  recovery.  We  cannot  so  In- 
'^  yon,  gentlemen.  We  have  already 
•Med  to  yon  bow  yon  may  consider  that  evi- 
<«ce,  and  we  leave  It  to  you  to  decide;  that 
■*•  HI*  evidence  on  the  question  of  ratlfica- 
**.  If  the  letter  was  written  by  her  au- 
'-•tfty.'  Third.  The  court  erred  in  its  an- 
"*w  to  the  defendant's  sixth  point,  which 
WM  and  answer  are  as  follows:    'If  the  Jury 


believe  that  the  plaintiff  received  any  por 
tion  of  the  money  paid  to  Father  Burns  by 
the  defendant  company,  knowing  at  the  time 
she  received  it,  or  afterwards  learning,  that 
the  money  so  received  was  a  part  of  that 
paid  in  settlement  of  the  claim  In  contro- 
versy, and  has  not  returned,  or  offered  to  re- 
turn, the  same,  the  plaintiff  cannot  recover. 
Answer.  We  affirm  this  point,  provided  you 
find  that  she  learned  that  the  money  was  a 
part  of  the  consideration  of  this  settlement 
prior  to  the  bringing  of  this  suit.  If  she 
learned  that  prior  to  the  time  of  the  bring- 
ing of  this  suit,  she  should  have  returned  the 
money,  because  she  could  not  keep  the 
money,  or  any  part  of  It,  and  also,  at  the 
same  time,  enforce  payment  of  the  claim.' " 

W.  H.  S.  Thomson  and  J.  R.  Martin,  for 
appellant.  Moore,  Moore  &  Reader  and  J.  H. 
Cunningham,  for  appellee. 

PUR  CURIAM.  The  six  justices  before 
whom  this  case  was  heard  being  equally  di- 
vided In  opinion,  it  is  ordered  that  the  judg- 
ment of  the  court  of  common  pleas  stand  af- 
firmed. 


SHELLAR  et  al.  v.  SHIVERS  et  al. 

(Supreme  Court  of  Pennsylvania.     Oct  28, 
1895.) 

Landlord  and  Tbnast— Oil,  Wells— Rioht  to 
Fixtures. 

1.  An  oil  lease,  the  term  of  which  is  for 
"three  years,  or  as  much  longer  thereafter  as 
oil  or  gas  might  be  found  in  paying  quanti- 
ties," extends  only  for  three  years,  unless  gas 
or  oil  is  found  in  paying  quantities  before  their 
expiration. 

2.  Casings  in  an  oil  or  gas  well  are  trade 
fixtures,  and  become  the  property  of  the  land- 
owner, if  not  removed  by  the  lessee  during,  or 
within  a  reasonable  time  after  the  expiration' 
of,  his  lease. 

3.  Where  an  oil  lease  provides  that  it  1b 
to  continue  for  a  term  of  three  years,  unless 
oil  or  gas  is  found  in  paying  quantities  before 
their  expiration,  and  in  that  event  as  long  as 
the  productiveness  of  the  well  lasts,  the  words- 
"at  any  time,"  in  one  of  its  clauses,  giving  the 
lessee  "the  right  *  •  •  to  remove  any  or 
all  machinery,  refer  to  that  part  of  the  terms 
which  is  dependent  upon  oil  or  gas  being  found 
in  paying  quantities. 

Appeal  from  court  of  common  pleas,  Wash- 
ington county. 

Trespass  by  Samuel  M.  Sbellar  against 
James  S.  Shivers,  Insell  Brenell,  and  others,  to 
recover  for  the  removal  of  certain  casings  from 
an  oil  well  on  property  belonging  to  plaintiff. 
Plaintiff  died  pending  the  action,  and  his  wid- 
ow and  heirs  were  made  parties  plaintiff. 
There  was  judgment  in  their  favor,  from  which 
defendants  Shivers  and  Brenell  appeal.  Af- 
firmed. 

The  following  opinion  was  rendered  by  Mc- 
Ilvaine,  P.  J.,  in  the  court  below: 

"On  the  27th  day  of  October,  1892,  Samuel 
M.  Shelter  was  the  owner  in  fee  and  was  In 
possession  of  a  tract  of  land,  situated  in  Buf- 
falo township,  containing  255  acres,  more  or 
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less.  On  that  day  the  defendants  entered  up- 
on said  tract  of  land,  against  the  will  and 
without  the  consent  of  the  owner,  Samuel  M. 
Shellar,  for  the  purpose  of  taking  casing  out 
of  a  hole  that  had  been  drilled  for  oil  and  gas 
In  the  spring  of  18S7,  and  of  removing  other 
fixtures  which  had  been  used  in  drilling  this 
well,  which  produced  neither  oil  nor  gas  in 
paying  quantities.  The  casing  and  fixtures,  at 
the  time  the  well  was  drilled,  belonged  to  the 
defendants.  Samuel  M.  Shellar,  claiming  that 
this  entry  upon  his  land  for  the  purpose  indi- 
cated was  unlawful,  brought  an  action  of  tres- 
pass against  the  defendant  He  having  died 
before  that  action  was  tried,  his  heirs  and  the 
defendants  have  agreed  upon  the  facts,  and 
have  submitted  them,  in  the  nature  of  a  spe- 
cial verdict,  for  the  opinion  of  the  court  On 
November  11,  1885,  Samuel  M.  Shellar  execut- 
ed and  delivered  to  J.  B.  Akin  a  lease  of  this 
255  acres,  for  oil  and  gas  purposes.  The  term 
was  for  'three  years,  or  as  much  longer  there- 
after as  oil  or  gas  might  be  found  in  paying 
quantities,  with  the  right  in  the  said  lessee  to 
enter  upon  said  premises,  at  any  time,  for  the 
purpose  of  mining,'  etc.  The  lease  also  pro- 
vided that  the  lessee  had  'the  right  to  remove 
at  any  time  any  and  all  machinery,  oil-well 
supplies,  or  appurtenances,  of  any  kind,  be- 
longing to  the  said  lessee.'  The  lessee  and 
those  who  claimed  under  him  entered  under 
said  lease  upon  this  tract  of  land,  and  drilled 
a  well,  completing  It  In  April,  1887.  The  well 
produced  neither  oil  nor  gas  in  paying  quanti- 
ties, and  the  lessee  and  his  assigns  ceased  op- 
erations on  the  premises.  The  engine  and 
boiler  used  In  drilling  the  well  were  taken 
away,  but  the  casing  in  the  well,  and  other 
fixtures,  were  left  and  remained  on  the  prem- 
ises, and  were  there  on  the  said  27th  day  of 
October,  1S92,  when  the  defendants  entered  to 
remove  them.  The  question  for  determina- 
tion is,  were  the  defendants  trespassers?  Had 
they  a  right  to  remove  the  fixtures  connected 
with  and  used  in  drilling  this  well,  which  was 
completed  and  abandoned  as  worthless  in 
April,  1887? 

"The  term  was  for  three  years  from  Novem- 
ber, 1885,  or  as  much  longer  as  gas  or  oil  is 
found  in  paying  quantities;  that  is,  as  much 
longer  as  gas  or  oil  is  found  in  paying  quanti- 
ties, if  found  before  the  expiration  of  the  three 
years.  Gas  Co.  v.  George,  161  Pa.  St.  47,  28 
Atl.  1004.  There  was  no  oil  or  gas  found  in 
paying  quantities.  Therefore  this  lease  ex- 
pired on  the  11th  day  of  November,  1888,  near- 
ly four  years  before  the  defendants  undertook 
to  remove  the  fixtures  which  they  left  behind 
when  they  ceased  operations;  and  from  the 
time  they  ceased  operations  at  this  well  until 
the  expiration  of  the  lease,  over  eighteen 
months'  interval.  1  do  not  think  that  there 
can  be  any  doubt  that  the  casing  in  an  oil  or 
gas  well,  the  derrick,  and  other  appliances 
used  In  drilling  and  operating  it  are  trade  fix- 
tures, and  can  be  removed  by  the  owner  or 
lessee  during  the  term  of  the  lease.  On  the 
other  hand,  I  think  there  can  be  no  doubt  that 


they  are  such  fixtures  that  they  bee 
property  of  the  landowner,  if  not  ran 
the  lessee  during  the  term,  or  at  least ' 
reasonable  time  after  its  expiration, 
two  propositions  are  both,  of  course, 
to  modification  by  the  agreement  of 
ties.  Are  they  modified  in  this  cas 
cause,  If  they  are  not  then  the  defend 
no  right  to  enter  upon  the  plaintiff's 
the  puipose  of  removing  the  fixtures 
tlon.  The  lease  provides  that  the  lea 
have  the  right  to  remove,  at  any  time 
all  machinery,'  etc.,  etc.  It  is  daln 
the  words  'at  any  time'  must  be  giv 
fullest  meaning,  and  that  the  defendai 
to  remove  these  fixtures,  by  agreemei 
lessor,  was  unlimited  as  to  time,  and 
though  their  entry  to  remove  the  cas 
made  four  years  after  the  lease  expi 
five  years  and  six  months  after  the  \ 
completed,  and  found  to  be  of  no  use  i 
or  gas  well,  yet  their  entry  and  purpi 
lawful  as  they  had  the  right  to  remoT 
all  fixtures  at  any  time.  We  think  ■ 
was  not  the  Intention  of  the  parties, 
ered  from  the  language  of  the  lease.  1 
was  for  a  fixed  period,  to  be  extend 
indefinite  period,  and  the  extension  t( 
upon  what  the  future  might  develo 
right  to  enter  at  any  time,  and  the  rig 
move  machinery  at  any  time,  was  pi 
of  that  part  of  the  term  that  was  ui 
that  is,  after  three  years  the  lessee 
right  at  any  time,  to  enter  and  drill  a 
wells,  If  oil  or  gas  was  being  prot 
paying  quantities,  and  had  the  right 
the  three  years  had  passed,  to  remove 
chinery  and  fixtures  after  or  when 
would  cease  to  produce  oil  or  gas  ii 
quantities.  If  this  construction  is  con 
the  rule  of  law  as  to  removal  of  flxturi 
be  as  in  cases  where  the  tenancy  is  i 
In  duration,  as  when  It  depends  upoi 
tingency,  and  that  is  that  the  removal 
made  within  a  reasonable  time;  or, 
words,  the  law,  in  such  cases,  allows 
ant  a  reasonable  time  for  the  remove 
tures.  Here  the  lessees,  if  oil  or  gas  ] 
found  in  paying  quantities,  would  bai 
reasonable  time  within  which  to  dn 
casing  and  remove  their  derricks  afte 
become  apparent  that  the  operator 
wells  was  no  longer  profitable,  let  this 
or  long  after  the  expiration  of  the  thr 
At  any  time  when  they  thought  it  v 
longer  pay  to  operate  their  wells  wl 
been  producing  oil  or  gas  in  paying 
ties,  they  had  a  right  to  remove  the 
connected  with  such  wells.  Under  t 
as  we  have  them  In  this  case,  howeve 
tions  ceased  on  this  lease  in  April,  1 
dry  hole  was  found.  Nothing  was  i 
tween  the  completion  of  this  well  and 
when  the  lease  expired,  in  Novembs 
and  after  that  four  years  are  allowe 
pire,  before  an  attempt  to  remove  these 
was  made.  In  our  opinion,  this  was 
If,  under  the  words  'at  any  time,'  tl 
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could  take  four  yean  after  the  expiration  of 
the  lease  to  remove  bis  fixtures,  he  could  as 
mil  take  twenty  years.  To  say  that  the  lessor 
could  prevent  this  by  giving  notice  that  the 
fixtures  must  be  moved  within  a  certain  time 
U  to  read  something  Into  the  contract  that  la 
not  there." 

John  VT.  Donnan  and  R.  B.  Stone,  for  appel- 
lants.    T.  F.  Birch,  for  appellees. 

PER  CURIAM.  This  Judgment  was  en- 
tered on  the  case  stated,  for  the  opinion  of  the 
court,  in  the  nature  of  a  special  verdict  The 
question  involved  was  whether,  under  the 
terms  of  the  lease,  the  lessees  hod  the  right  to 
remove  the  material,  machinery,  and  fixtures 
placed  by  them  upon  the  property  for  the  pur- 
pose of  drilling  the  oil  well,  and  remaining 
there  after  the  expiration  of  the  lease.  In  a 
dear,  concise,  and  satisfactory  opinion,  the 
learned  Judge  rightly  held  that  they  had  not; 
and  he  accordingly  entered  judgment  In  favor 
of  the  plaintiffs,  as  provided  for  In  the  case 
stated.  The  correctness  of  this  conclusion  le 
so  fully  vindicated  in  the  opinion  that,  with- 
out further  discussion  of  the  subject,  we  af- 
firm the  judgment  on  said  opinion.  Judgment 
affirmed. 


FELTS  v.   DELAWARE,  L.   &  W.  R.  CO. 
et  al.  t 

(Supreme  Court  of  Pennsylvania.     Oct.  7, 
1805.) 

Chaxob  or  Vesob  in  Civil  Cases  —  Repeal  of 
Statute — Voluntaby  Koxsuit. 

1.  Act  April  14,  1834  (P.  L.  895),  in  effect, 
though  not  so  called  in  its  title,  an  act  rela- 
tive to  change  of  venue  in  civil  cases  brought 
by  and  against  canal  and  railroad  companies, 
is  rei>ealed  by  Act  March  30,  1875,  "relatinir 
to  and  authorizing  changes  of  venne  in  civil 
eases."  and  expressly  repealing  all  prior  legis- 
lation on  the  subject. 

2.  Plaintiff  may  show  his  election  to  take 
a  nonsuit  by  absenting  himself  from  court  when 
bis  presence  is  required  there  for  purposes  of 
tie  impending  trial. 

3.  Where  plaintiff  in  ejectment  shows  his 
»!<H?rion  to  take  a  nonsuit  by  absenting  him- 
•rif  from  the  trial,  it  is  error  to  allow  a  jury 
to  be  called,  and  a  verdict  rendered  against 
him. 

Appeal  from  court  of  common  pleas,  Lacka- 
wanna county. 

Ejectment  by  Isaac  B.  Felts  against  the  Del- 
aware, Lackawanna  &  Western  Railroad  Com- 
pany and  others.  Judgment  for  defendants, 
and  plaintiff  appeals.    Reversed. 

A  Ricketts,  for  appellant.  W.  H.  Jessup, 
Horace  E.  Hand,  W.  H.  Jessup,  Jr.,  M.  I.  Cor- 
bett,  and  James  H.  Torrey,  for  appellees. 

McCOLLTJM,  J.  The  questions  raised  by  this 
appeal  are  whether  the  learned  court  below  erred 
is  refusing  to  direct  the  removal  of  the  case,  un- 
*.r  the  act  of  April  14,  1834  (P.  L  395),  to  the 
'  mart  of  common  pleas  of  Pike  county,  and  in 
calling  a  Jury,  and  taking  a  verdict  against  the 
I  to.  ntiff,  in  bis  absence,  and  after  he  filed  his 
v.^jA.no.l — 7 


written  declination  to  appear  and  proceed  to 
trial  In  Lackawanna  county.  In  answering  the 
first  question,  we  are  required  to  consider  and 
determine  whether  the  act  of  1834  was  sup- 
plied or  repealed  by  the  act  of  March  30, 1875, 
"relating  to  and  authorizing  changes  of  venue 
In  civil  cases."  The  later  act  was  obviously 
passed  for  the  purpose  of  giving  effect  to  the 
constitutional  provisions  relative  to  the  change 
of  venue  in  civil  cases,  and  it  expressly  re- 
pealed all  prior  legislation  on  the  subject.  In 
Wattson  v.  Railroad  Co.,  S3  Pa.  St.  254,  an  ef- 
fort was  made  to  set  aside  the  removal  of  a 
case  under  the  art  of  1834  and  the  act  of  April 
28,  1870  (P.  L  1202),  on  the  ground  that  the 
constitution  was.  adopted  and  in  force  before 
the  removal,  and  that  the  provisions  in  it  rel- 
ative to  the  change  of  venue  In  civil  cases 
supplied  and  repealed  these  acts.  The  effort 
failed  because,  in  the  opinion  of  this  court,  the 
constitution  did  not  operate,  eo  instante,  as  a 
repeal  of  them;  but  there  was  no  claim  or 
suggestion  by  any  one  that  legislation  In  con- 
formity with  Its  provisions  on  the  subject 
could  not  have  done  so.  We  have  a  fair  il- 
lustration of  the  professional  thought  respect- 
ing the  effect  of  the  act  of  1875  upon  prior 
legislation  In  regard  to  change  of  venue  In  the 
effort  heretofore  made  in  this  case  to  remove 
It  for  trial  to  another  county.  Felts  v.  Rail- 
road Co.,  100  Pa.  St.  503,  28  Atl.  838.  The 
act  of  1834  was  not  called,  In  its  title,  an  act 
relative  to  a  change  In  civil  cases,  nor  an  act 
for  the  removal  of  cases  brought  by  and  against 
canal  and  railroad  companies.  It  was,  how- 
ever, In  effect,  an  act  relative  to  a  change  of 
venue  in  civil  cases  brought  by  and  against 
such  companies,  and  may  be  justly  regarded  ns 
fairly  within  the  repealing  clause  of  the  act  of 
1875. 

It  is  contended  by  the  learned  counsel  for 
the  railroad  company  that  the  case  at  bar  is 
not  within  the  purview  of  the  act  of  1834, 
because  other  parties  are  made  codefendants 
with  It.  But,  in  the  view  we  have  taken  of 
the  effect  of  the  act  of  1875  upon  the  act  of 
1834,  It  is  not  necessary  to  consider  this  con- 
tention. 

The  general  rule  Is  that  the  plaintiff  may 
suffer  a  nonsuit  before  or  at  any  stage  of  the 
trial,  and  we  are  not  prepared  to  say  that  this 
case  is  within  any  exception  to  it  "No  for- 
mality Is  required  as  to  the  manner  In  which  a 
plaintiff  may  take  a  nonsuit  He  may  absent 
himself  from  court  when  his  presence  is  re- 
quired, and  thus  accomplish  his  purpose."  16 
Am.  &  Eng.  Enc.  Law,  p.  729.  This  is  pre- 
cisely what  was  done  In  the  case  now  before 
us.  Having  absented  himself  from  court  when 
bis  presence  was  required  there  for  the  pur- 
poses of  the  impending  trial,  he  may  be  con- 
sidered as  having  elected  to  suffer  a  nonsuit. 
But  we  fall  to  discover  anything  in  the  record 
which  justified  the  learned  court  below  in  call- 
ing a  jury,  and  taking  a  verdict  against  him, 
under  the  circumstances  appearing  In  the  case. 
For  this  reason  we  are  constrained  to  reverse 
the  judgment    If  the  plaintiff  Is  desirous  of 
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trying  the  case  In  the  court  to  which  he  brought 
It,  he  Is  at  liberty  to  do  so,  on  withdrawing 
his  declination  at  or  before  the  time  It  Is  call- 
ed for  trial;  otherwise  a  nonsuit  may  be  en- 
tered, in  accordance  with  the  practice  in  such 
cases. 

The  first  and  second  specifications  of  error  are 
overruled,  and  the  third  specification  is  sus- 
tained. Judgment  reversed,  and  venire  facias 
de  novo  awarded. 


PRYOR  v.  MORGAN  et  aL 

(Supreme  Court  of  Pennsylvania.     Oct  7, 
1895.)      . 

Gifts  —  Evidenob  —  Instructions  —  Voluntary 
Payment— Pjihtieb—Rbiibdt. 

1.  In  an  action  for  property  which  plain- 
tiff claimed  as  a- gift  from  intestate,  plaintiff's 
evidence  that  she  was  threatened  with  im- 
prisonment, if  she  did  not  give  it  up,  is  admis- 
sible to  explain  her  surrender  of  it  to  the  ad- 
ministrator. 

2.  Defendant's  evidence,  in  an  action  for 
property  claimed  to  have  been  given  plaintiff  by 
her  aunt  a  few  days  before  her  death,  that 
shortly  before  her  last  sickness  she  told  plain- 
tiff she  could  not  keep  her  any  longer,  and  that 
plaintiff  made  arrangements  to  leave,  but  was 
detained  by  deceased's  illness,  was  properly 
rejected  as  irrelevant,  its  purpose  not  being 
disclosed  by  the  offer  thereof. 

8.  Where  property  claimed  by  plaintiff  to 
have  been  given  her  by  intestate  was  sur- 
rendered by  her  to  the  administrator,  on  his 
demanding  it,  without  her  disclaiming  or  mak- 
ing a  gift  or  sale  of  it  to  him,  her  right  to  re- 
cover is  not  barred  on  the  principle  of  a  volun- 
tary payment. 

4.  In  such  case,  plaintiff  can  sue  the  admin- 
istrator either  as  an  individual  or  as  adminis- 
trator. 

6.  So,  too,  she  may  replevy  the  property,  or 
waive  the  tort  and  sue  in  assumpsit. 

6.  That  counsel,  in  argument,  claimed  his 
client's  right  to  property  was  through  an  ab- 
Kolute  gift,  does  not  make  it  error  to  instruct 
as  to  a  gift  in  expectation  of  death;  the  evi- 
dence tending  to  prove  such  a  gift,  and  the 
pleadings  warranting  a  recovery  in  case  of 
gift,  whatever  its  nature. 

Appeal  from  court  of  common  pleas,  Monroe 
county;  Edwin  Albright,  Judge. 

Action  by  Emma  Pryor  against  Edward  B. 
Morgan  and  another,  administrators  of  James 
B.  Morgan,  deceased.  Judgment  for  plaintiff. 
Defendants  appeal.    Affirmed. 

Charles  B.  Staples,  for  appellants.  John  B. 
Storm  and  W.  A.  Erdman,  for  appellee. 

DEAN,  J.  Emma  Pryor,  the  plaintiff, 
claimed  to  recover  from  defendants  the  value 
of  certain  county  bonds,  worth  $2,000;  shares 
of  bank  stock,  $870;  school-district  bonds,  $600; 
money  and  Jewelry,  $285;  the  value  of  the 
whole  being  about  $3,800.  All  of  the  property 
belonged,  In  her  lifetime,  to  Mercy  Morgan,  an 
aged  single  woman,  resident  in  Stroudsburg, 
and  who  died  on  10th  of  January,  1892.  The 
plaintiff,  a  niece  of  Miss  Morgan,  alleged  her 
aunt  had  made  a  gift  of  this  property  to  her 
about  three  days  before  her  death;  that  de- 
fendants' intestate,  James  B.  Morgan,  as  ad- 
ministrator of  Mercy  Morgan,  by  misrepresenta- 


tion, had  induced  her  to  surrender  the  posses- 
sion to  him,  and  thereupon  converted  It  to  bis 
use.  It  appeared  from  the  evidence  that  Mercy- 
Morgan,  at  her  death,  was  about  77  years  of 
age.  Her  occupation  was  that  of  seamstress. 
She  had,  through  a  long  life  of  industry,  econ- 
omy, and  thrift,  accumulated  this  little  es- 
tate. For  nearly  all  of  the  last  50  years  of 
her  life,  she  had  lived  In  the  family  of  her 
sister,  Mrs.  Ellen  Sllvara.  Emma  Pryor,  the 
plaintiff,  is  a  daughter  of  Mrs.  Sllvara-  She 
bad  married  some  yaars  before,  but,  during  the 
last  four  years  preceding  Miss  Morgan's  death, 
had,  with  her  children,  occupied  the  house  with 
her  mother  and  aunt  There  was  conflicting 
evidence  as  to  whether  the  relations  between 
these  women,  thus  situated,  were  at  all  times 
harmonious;  but  there  was  also  evidence  of 
deep  affection  on  part  of  the  aunt  for  her  niece, 
which  was  reciprocated  by  the  niece  in  sucb 
kindness  and  services  as  are  usually  appre- 
ciated by  the  aged  and  infirm.  The  auut 
often,  In  the  presence  of  disinterested  persons, 
expressed  her  gratitude  for  these  services,  and 
declared  her  Intention  of  giving  her  niece,  at 
her  death,  all  she  had.  To  an  intimate  friend 
of  30  years,  Lydia  Palmer,  she  said,  two  or 
three  years  before  her  death,  she  would  give  all 
her  property  to  her  niece;  would  get  a  box  and 
put  her  papers  In  It;  then,  only  two  or  thrt-f 
weeks  before  her  death,  told  the  same  witness- 
she  had  done  so.  Other  evidence  of  a  like 
character,  Indicative  of  an  intention  to  make 
the  gift  to  Emma,  was  adduced.  The  Illness 
ending  In  Miss  Morgan's  death  was  of  about 
10  days'  duration,  and  there  was  evidence 
that  she  was  conscious  of  the  serious  nature  of 
her  illness,  and  did  not  hope  for  recovery. 
She  had  in  her  room  a  tin  box,  in  which  she 
kept  the  property  sued  for.  This  she  con- 
stantly had  near  her,  and  kept  the  keys  to  it 
under  her  pillow.  On  the  Friday  preceding  the 
Sunday  of  her  death,  it  was  testified  by  one 
witness  (a  boy  then  10  years  old,  the  son  of 
Emma  Pryor,  the  plaintiff)  that  Miss  Morgan 
called  his  mother  to  her  bedside,  and  gave  her 
the  box,  saying:  "Here,  Emma,  take  it  It 
Is  all  I  have.  I  give  it  all  to  you;"  that  his 
mother  took  the  box,  and  went  out  of  the 
room  with  It  There  was  proof  that  the  se- 
curities, money,  and  other  articles  claimed 
were  In  the  box.  There  was  conflicting  evi- 
dence as  to  what  took  place,  and  what  was 
said,  when  the  administrator  demanded  the 
keys,  and  took  possession  of  the  box;  the  plain- 
tiff giving  evidence  tending  to  show  she  then 
asserted  her  right  and  only  surrendered  the 
possession  because  of  fear  of  imprisonment. 
On  the  other  hand,  defendant  offered  evidence 
tending  to  show  declarations  and  conduct  of 
plaintiff  Inconsistent  with  her  claim  now.  The 
learned  Judge  of  the  court  below  submitted  the 
evidence  to  the  jury,  instructing  them  that  if 
they  believed  there  was  a  gift  Inter  vivos,  or 
an  absolute  gift,  of  the  box  and  contents.  «r 
if  a  gift  donatio  causa  mortis,— In  expectation 
of  death,— subject  to  the  implied  right  of  rev- 
ocation If  the  donor  recovered,  plaintiff  was 
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d  to  a  verdict.  As  to  the  character  of 
■idence  necessary  to  establish  either,  he 
r  instructed  them  they  must  find  there 
1  actual  delivery  of  the  box,— a  change  of 
ysical  possession;  that  the  property  sued 
ust  have  been  in  it  at  the  time  of  the 
'  of  possession;  that,  If  a  donatio  causa 
,  the  donor  must  have  been  In  conscious 
if  death,  and  the  donee  must  have  re- 
possession until  after  the  expected 
He  further  expressly  told  them  that 
hst&nding  all  the  testimony  tending  to 
Miss  Morgan's  affection  for  her  niece, 
a?  expressed  intention  to  reward  her  by 
of  her  estate,  yet,  of  itself,  this  was 
Insufficient  to  warrant  a  verdict;  that 
they  believed  the  testimony  of  plaintiff's 
imes  Pryor,  as  to  the  actual  delivery  of 
x,  with  the  expressed  Intent  to  give  its 
ts  at  the  time,  the  verdict  must  be  for 
ant  Under  the  charge,  there  was  a  ver- 
r  plaintiff.  The  court  had  reserved,  as 
tion  of  law,  whether  there  was  any  evl- 
which  would  warrant  a  submission  to 
ry  to  find  a  gift  Afterwards,  in  an 
)  filed,  It  entered  Judgment  on  the  ver- 
i  the  point  reserved;  and  now  defendant 
i,  pressing  11  assignments  of  error,— 2  of 

0  rulings  on  offers  of  evidence,  and  0 
ge  and  answers  to  defendant's  points. 
Irst  exception  is  to  the  admission  of  tes- 
-  in  explanation  of  plaintiff's  surrender 
box  to  James  B.  Morgan,  the  adminls- 

Platntiff  was  told  she  would  be  lin- 
k1  if  she  did  not  give  It  up.  Defendant 
d  to  the  evidence  as  immaterial.  The 
dmltted  It  Plaintiff  claimed  the  prop- 
as  hers  as  a  gift  from  her  aunt  De- 
t  might  very  suggestively  ask,  "Then, 
id  you  give  It  up  to  the  administrator 
ler  death?"  She  attempted,  by  this 
t>  answer,  "Because  I  was  told  I  would 
trisoned  if  I  did  not"  Whether  this 
etorily  explained  her  inconsistent  con- 
as  for  the  jury,  but  that  it  was  mate- 
obvious,  and  there  was  no  error  In  ad- 
r  It 

id  assignment:  Defendant  offered  to 
y  a  witness,  Mary  Sigafus  (also  a  niece 
s  Morgan),  who  had  already  testified 
liderable  length,  that  Miss  Morgan  had 
mma  Pryor,  shortly  before  her  sick- 
he  could  not  keep  her  any  longer,  and 
le  would  have  to  get  out  and  that 
ryor  had  made  arrangements  to  leave, 
it  her  aunt's  Illness  had  detained  her. 
tan  objected  to  by  plaintiff  as  lrrele- 
,nd  the  court  sustained  the  objection, 
be  purpose  was,  Is  not  disclosed  in  the 
Why  she  could  not  keep  her  niece 

is  not  hinted  at  The  evidence,  pos- 
n  some  view  of  the  case,  may  have 
elevant,    but,    taking   the  offer   as   It 

its  relevancy  Is  not  apparent;  and 
not  convict  the  court  of  error  In  reject- 
dence,  where  the  purpose  is  not  dls- 
ln  the  offer  Itself. 

1  assignment:  The    court    instructed 


the  Jury  that  although  the  property  was 
taken  from  the  plaintiff  by  defendant  In 
his  official  capacity,  as  representative  of  the 
Intestate  aunt,  at  the  time  believing  he 
had  a  right  to  do  so,  yet  if  It  was  proven 
the  plaintiff  was  the  owner,  she  was  en- 
titled to  recover  Its  value,  with  Interest 
from  the  date  It  was  taken.  Appellants 
complain  that  this  was  error,  and  Barr  v. 
Craig,  2  Dall.  151,  Irvine  v.  Hanlln,  10  Serg. 
&  K.  220,  and  other  cases  following  them, 
are  cited  to  show  that  a  voluntary  payment 
by  one  with  full  knowledge,  or  the  means 
of  knowledge,  of  his  right  cannot  be  recov- 
ered back.  But  this  principle  has  no  appli- 
cation to  the  facts  here.  The  foundation  of 
plaintiffs  right  depended  on  her  legal  title 
to  specific  property.  If  she  made  out  that 
title,  it  was  wrongfully  taken  from  her  pos- 
session, for  it  is  not  pretended  she  disclaimed 
title  to  it,  or  made  a  gift  or  sale  of  it  to  the 
administrator.  The  most  that  can  be  said 
is  she  permitted  him  to  take  It  when  he  de- 
manded it  as  a  right.  She  was  not  bound 
to  assert  her  right  by  physical  resistance. 
If  It  was  a  gift  from  her  aunt  then  he  as- 
serted an  unlawful  demand,  and  the  posses- 
sion which  he  took  in  pursuance  of  it  was* 
unlawful.  On  her  statement,  she  could  have 
replevied  It;  but  she  could  also  waive  the 
tort  and  sue  in  assumpsit  for  its  value.  On 
the  evidence,  there  were  no  equities  to  en- 
force. The  action  was  at  law  to  determine 
the  single  question,  who  had  title  to  the 
box?  and.  the  answer  to  that  determined  the 
verdict  And  she  might  bring  her  action 
against  defendant  as  an  individual,  or  as  ad- 
ministrator, at  her  election.  In  Michener  v. 
Dale.  23  Pa.  St.  59,— a  case  almost  exactly 
such  as  this,  on  its  face,  and  where  the  suit 
was  against  the  administrator  individually,— 
this  court  held,  "The  property  having  been 
converted,  and  its  equivalent  only  being  In 
the  bands  of  the  administrator,  the  action 
was  well  brought  in  assumpsit." 

Fourth  assignment:  This  complains  of  a 
misstatement  of  evidence  by  the  court.  The 
learned  judge  instructed  the  jury  that,  to 
warrant  a  verdict  for  plaintiff,  they  must 
find  either  a  gift  inter  vivos,  or  a  donatio 
causa  mortis,  and  then  adverted  to  the  essen- 
tials of  proof  to  establish  either.  It  is  urged, 
the  plaintiff  did  not  claim  it  to  be  a  gift  in 
expectation  of  death,  and  therefore  the  sug- 
gestion of  such  a  finding  was  error.  We  do 
not  know  what  plaintiff  claimed,  except  from 
the  statement  filed.  That  simply  avers  title 
and  right  of  possession  to  the  property,  and 
that  defendant  deprived  her  of  it,  and  con- 
verted the  property  into  money,  and  refused 
to  pay  it  over.  Under  this  statement  she 
could  show  title  by  purchase,  Inheritance,  or 
gift.  She  offered  evidence  which  tended  to 
show  an  absolute  gift,  and  a  gift  in  expecta- 
tion of  death.  What  counsel  claimed  in  his 
argument  to  the  jury  to  be  the  nature  of  her 
right  Is  no  limitation  on  the  court  The  evi- 
dence was  all  in,  and  before  the  jury.    That 
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definition,  -which  counsel  often  forget,  doubt- 
less occurred  to  the  learned  Judge,— that  a 
court  is  a  place  where  justice  is  judicially 
administered;  and  as  the  evidence,  In  one 
view  of  it,  tended  to  prove  a  donatio  causa 
mortis,  he  instructed  the  Jury  on  that  sub- 
ject. This  not  only  was  his  right,  but  also 
was  his  duty. 

The  fifth  to  eleventh  assignments  of  error 
may  be  considered  together.  They,  In  sub- 
stance, complain  that  the  charge  was  one- 
sided, with  no  adequate  presentation  of  de- 
fendant's evidence.  We  have  carefully  ex- 
amined it  In  the  light  of  the  evidence,  and 
are  of  the  opinion  the  complaint  is  not  well 
founded.  The  evidence  was,  to  some  extent, 
contradictory,  and  the  court  did  not  go  over 
It  in  detail  on  either  side;  but  the  law  which, 
in  such  cases,  so  carefully  guards  the  estates 
of  the  dead  from  the  rapacity  of  the  un- 
scrupulous, was  most  pointedly  stated,  and 
the  jury  was  Instructed  to  apply  it  to  the 
evidence  before  finding  as  a  fact  any  essen- 
tial element  of  plaintiff's  case.  On  every 
point  they  were  made  to  understand  the  pre- 
sumptions were  with  defendant,  and  the  bur- 
den of  rebutting  them  was  on  plaintiff.  Al- 
though conclBe,  it  was  a  clear  and  impartial 
charge,— free  from  error.  Therefore  all  the 
assignments  of  error  are  overruled,  and  the 
judgment  is  affirmed. 


FOURTH  ST.  NAT.  BANK  v.  WHITAKER. 

(Supreme  Court  of  Pennsylvania.    Oct.  7, 
1895.) 

Limited  Partnerships— Renewal  Certificate — 

False  Statements  as  to  Capital  — 

Liability  op  Special  Partner. 

1.  Act  1836,  §  11,  provides  that  every  re- 
newal of  a  limited  partnership  shall  be  certi- 
fied and  recorded,  and  an  afhdavit  of  a  gen- 
eral partner  be  made  and  filed,  and  notice  be 
given  in  the  manner  required  for  its  original 
formation;  and  every  such  partnership  which 
•hall  be  otherwise  renewed  shall  be  deemed  a 
general  partnership.  Section  8  provides,  rela- 
tive to  the  certificate  and  affidavit  required 
on  the  first  organization  of  such  a  partnership, 
that,  if  any  false  statement  be  made  therein, 
.all  persons  interested  in  the  partnership  shall 
be  liable  for  all  engagements  thereof  as  gen- 
eral partners.  Held,  that  the  requirements  as 
to  certificate  and  affidavit,  and  the  effect  of 
false  statements  therein,  were  the  same  in 
case  of  renewal  as  on  the  first  organization,  and 
that,  they  having  in  case  of  a  renewal,  con- 
tained a  false  statement  that  the  amount  of 
capital  contributed  by  the  special  partners  re- 
mained unimpaired  and  undiminished,  the  spe- 
cial partners  were  liable  generally,  though  they 
supposed  such  statement  was  true. 

2.  The  capital  originally  contributed  by 
special  partners  to  a  limited  partnership  is  not, 
on  renewal,  "unimpaired  and  undiminished," 
though  the  partnership  has  merchandise  to 
more  than  that  amount,  where  it  is  in  fact  in- 
solvent. 

3.  Special  partners  are,  In  case  of  a  false 
statement  in  the  certificate  on  renewal  of  a  lim- 
ited partnership,  that  their  contribution  re- 
mained unimpaired  and  undiminished,  liable  on 
notes  of  the  partnership  given  after  such  re- 
newal in  place  of  matured  notes  issued  before 
the  renewal. 


Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 

Action  by  the  Fourth  Street  National  Bank 
against  Granville  B.  Haines  and  others,  trad- 
ing as  Haines  &  Co.  There  was  Judgment 
against  defendant  William  Whitaker  for  want 
of  a  sufficient  affidavit  of  defense,  and  he  ap- 
peals.   Affirmed. 

Charles  Biddle,  Win.  Rudolph  Smith,  and 
Geo.  Tucker  Blspham,  for  appellant  R.  C. 
Dale  and  Saml  Dickson,  for  appellee. 

DEAN,  J.  On  the  31st  of  December,  1891, 
Granville  B.  Haines,  Richard  Wood,  Samuel 
B.  Brown,  Richard  W.  Bacon,  and  William 
Whitaker,  of  Philadelphia,  by  the  name  of 
Haines  &  Co.,  formed  a  limited  partnership, 
under  the  act  of  1836,  for  carrying  on  a  whole- 
sale and  retail  dry-goods  business.  The  term 
of  the  partnership  was  one  year.  Richard  W. 
Bacon  and  William  Whitaker  were  special 
partners,  the  others  general.  The  special  con- 
tribution of  capital  by  each  of  the  special  part- 
ners, Bacon  and  Whitaker,  was  $100,000  — 
$50,000  each  in  cash,  and  a  like  sum  in  mer- 
chandise; their  entire  contribution  as  special 
partners  being  $200,000.  The  articles  of  as- 
sociation were  subscribed  by  all  the  partners, 
duly  acknowledged,  and  recorded  In  the  office 
of  the  recorder  of  deeds  for  Philadelphia.  At 
the  end  of  the  year  1892,  under  the  provi- 
sions of  the  eleventh  section  of  the  act  of 
1836,  the  partnership  was  renewed  for  an- 
other year.  That  section  reads  thus:  "Every 
renewal  or  continuance  of  such  partnership, 
beyond  the  time  originally  fixed  for  Its  dura- 
tion, shall  be  certified,  acknowledged  and  re- 
corded, and  an  affidavit  of  a  general  partner 
be  made  and  filed  and  notice  be  given  in  the 
manner  herein  required  for  Its  original  for- 
mation, and  every  such  partnership  which 
shall  be  otherwise  renewed  or  continued  shall 
be  deemed  a  general  partnership."  In  the 
articles  of  renewal  Is  this  averment,  re- 
ferring to  their  articles  of  the  year  previous: 
"The  amount  of  capital  contributed  by  the 
said  special  partners  to  the  common  stook 
was  $100,000,  one-half  thereof  being  in  cash 
and  the  other  half  thereof  being  in  goods  and 
merchandise,  making  the  aggregate  amount  of 
capital  contributed  by  them  $200,000,  as  desig- 
nated In  the  said  original  certificate;  and  the 
same  remains  unimpaired  and  undiminished 
as  their  contribution  to  the  present  renewal 
and  continuance  of  the  said  limited  partner- 
ship, being  in  merchandise,  an  Inventory  and 
appraisement  whereof  have  been  filed  in  the 
court  of  common  pleas  No.  3  of  Philadelphia 
county."  On  the  expiration  of  this  renewed 
partnership  at  the  end  of  the  year  1893  there 
was  another  renewal  for  a  year,  with  like 
averments  and  certificate  in  the  renewed  arti- 
cles, which  were  also  made  of  record,  aa  re- 
quired by  the  act.  The  business  was  carried 
on,  under  this  last  renewal,  until  the  26th 
of  March,  1894,  when  a  general  assignment  for 
the  benefit  of  creditors  was  made  by  the  part- 
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nenhip.  Before  the  assignment,  the  uourth 
Street  National  Bank,  the  plaintiff,  became  the 
holder,  for  value,  of  six  notes  drawn  by  the 
partnership,  each  in  the  sum  of  $5,000,  pay- 
able to  the  bank's  order  on  demand,  and  dated, 
respectively,  February  24,  March  1,  5,  8,  14, 
and  21,  1894.  These  not  being  paid  on  de- 
mand, the  bank  brought  suit  against  all  the 
members  of  the  firm  as  general  partners.  The 
sworn  statement  of  claim  avers:  (1)  That 
plaintiff  accepted  the  notes  on  the  faith  of 
the  writing  signed  by  all  the  members  of  the 
partnership  and  recorded  in  the  office  for  the 
recording  of  deeds  the  30th  of  December,  1803; 
(2)  that  said  writing  Bet  forth  that  the  orig- 
inal contribution  of  $200,000  In  cash  and  mer- 
chandise by  the  special  partners  "remains  un- 
impaired and  undiminished  as  their  contribu- 
tion to  the  present  renewal";  (3)  that  at  the 
rime  said  writing  was  made  and  put  of  record 
the  entire  original  capital  contributed  by  the 
special  partners  had  been  consumed  and  lost 
in  the  business,  and  the  partnership  of  Haines 
k  Co.  was  insolvent;  (4)  that  the  statement 
that  the  same  remained  unimpaired  and  undi- 
minished was  false  In  fact  The  plaintiff 
therefore  averred  liability  of  each  and  all  of 
the  members  of  the  firm  as  general  partners. 
To  this  the  defendant  William  Whltaker  made 
affidavit  of  defense,  setting  out  that  on  the 
last  renewal  of  the  partnership,  on  30th  of 
December,  1893,  all  the  members  Joined  in  a 
petition  to  the  court  of  common  pleas  for 
the  appointment  of  an  appraiser  of  the  assets 
of  the  proposed  renewed  partnership,  and  the 
appointment  was  made;  that  the  appraiser 
under  oath  reported  he  had  examined  care- 
fully and  appraised  the  goods  and  merchandise 
3f  the  proposed  partnership,  and  that  these 
included  the  original  contributions  of  Whlt- 
iker  and  Bacon,  the  special  partners,  and  the 
value  of  the  same  as  merchandise  was  ?z00,- 
:W0;  that  the  partnership  had  other  merchan- 
dise, accounts,  and  cash  more  than  sufficient 
to  pay  its  debts;  further,  that  the  $200,000 
if  merchandise  appraised  as  the  original  con- 
tribution of  capital  by  the  special  partners 
was  set  apart  as  such,  and  transferred  to  the 
lew  partnership.  The  defendant  then  avers 
m  this  preliminary  statement  of  facts:  (1) 
That  he,  at  the  time  of  the  renewal,  believed 
he  statement  and  affidavit  of  the  appraiser 
o  be  true,  and  that  he  (defendant)  had  done 
til  that  was  required  of  him  as  a  special  part- 
ler.  (2)  That  be  is  informed  and  believes 
lie  notes  were  not  accepted  by  plaintiff  on 
he  faith  of  the  statement;  that  the  notes  in 
wit  are  renewals  of  notes  given  for  partner- 
iblp  debts  of  1893,  and  are  but  a  continuation 
if  the  evidence  of  Indebtedness  of  the  older 
nrtnership  before  the  articles  of  December, 
.4*3,  for  renewal  were  entered  Into.  (3)  That 
be  notes  sued  on  were  given  without  his 
mowledge  or  consent,  and  plaintiff  knew, 
cnen  it  accepted  them,  the  general  partners 
tad  no  authority  to  impose  liability  on  him 
xcept  as  special  partner.     (4)  That  he  lias 


no  personal  knowledge  as  to  any  misstate- 
ments of  fact  in  the  articles  of  1893;  that  he 
believed  the  statements  of  the  general  part- 
ners and  of  the  appraiser,  whose  duty  it  was 
to  know,  to  be  true.  On  the  record  thus  made 
up  plaintiff  took  a  rule  for  Judgment  for 
want  of  sufficient  affidavit  of  defense.  After 
argument,  the  court  below,  in  a  carefully  con- 
sidered opinion,  made  the  rule  absolute,  and 
defendant  appeals. 

The  averment  in  plaintiff's  statement  that 
when  the  last  renewal  was  signed,  the  entire 
capital  stock  of  the  special  partners  had  been 
lost  in  the  business  of  Haines  &  Co.,  and  the 
partnership  was  largely  Insolvent,  is  not  de- 
nied In  the  affidavit  of  defense.  It  is  denied 
by  defendant  there  was  any  intentional  mis- 
statement on  his  part  It  must  therefore,  be 
here  taken  as  true  that  when  all  the  members 
Joined  in  the  representation  on  the  public  rec- 
ords that  the  $200,000  capital  remained  unim- 
paired and  undiminished,  that  statement  was 
untrue  in  fact  The  question,  then,  is,  wJat 
effect,  if  any,  does  an  unintentional  misrep- 
resentation of  this  character  have  on  the  lia- 
bility of  defendant  as  a  member  of  the  part- 
nership? As  already  quoted,  the  eleventh 
section  of  the  act  provides  for  the  attesting 
and  recording  of  articles  of  renewal,  and  pub- 
lic notice  of  the  same,  under  the  same  formali- 
ties as  are  required  in  the  original  formation 
of  the  partnership.  The  penalty  of  a  failure 
to  comply  with  the  directions  of  the  act  as 
to  the  first  organization  is  found  in  the  eighth 
section,  as  follows:  "And  If  any  false  state- 
ment be  made  in  such  certificate  or  affidavit 
all  the  persons  Interested  in  such  partnership, 
shall  be  liable  for  all  engagements  thereof, 
as  general  partners."  This  court  held,  In  Had- 
dock v.  Manuf  'g  Corp.,  109  Pa.  St  372,  1  AtL 
174,  that:  "This  evidently  means  that  the  af- 
fidavit shall  give  as  full  information  upon  the 
renewal  as  upon  the  original  formation  of  the 
limited  partnership.  A  mere  formal  affidavit 
setting  forth  the  renewal  only,  would  not  give 
creditors  any  valuable  Information  as  to  the 
condition  of  the  firm,  and  the  object  of  the 
act  was  to  provide  this  notice."  Andrews  v. 
Schott,  10  Pa.  St.  47,  is  to  the  same  effect,  al- 
though in  this  last  case  there  had  been  the 
introduction  of  a  new  partner,  and  the  deci- 
sion was  rested  on  the  ground  that  there  was 
the  formation  of  a  new  partnership  instead  of 
the  renewal  of  the  old  one.  But  the  point  is 
settled  by  a  deliberately  considered  judgment 
in  Haddock  v.  Manuf  g  Corp.,  supra,  that  the 
requirements  of  the  act  as  to  statement  and 
affidavit  for  renewal  are  as  rigid  as  in  those 
for  the  original  formation  of  the  partnership. 
The  object  of  the  act  was  to  open  a  venture 
to  capital  with  the  protection  or  advantage  of 
restricted  liability,  but  upon  a  condition  that 
the  public  should  have  full  means  of  knowl- 
edge as  to  the  amount  and  character  of  the 
venture,  and  thereby  be  enabled  to  form  a 
Judgment  as  to  how  far  the  partnership  was 
worthy  of  credit.     Here  the  record  contained 
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the  joint  representation  to  the  public  of  all 
the  partners  In  December,  1893,  that  the  origi- 
nal $200,000  remained  unimpaired  and  undi- 
minished, when,  through  business  losses  be- 
fore that  date.  It  had  in  large  part  disappear- 
ed. We  do  not  consider  It  material  that,  as 
concerns  this  defendant,  the  misrepresenta- 
tion was  not  intentional;  that  concerns  his 
ease  of  conscience,  but  It  neither  restricts  his 
liability  nor  affects  the  rights  of  creditors. 
The  act  seems  to  be  carefully  silent  as  to  any 
modification  of  the  language  which  operates 
to  inflict  the  penally.  It  does  not  say  "will- 
fully, knowingly,  intentionally  false  state- 
ment," but  simply,  "if  any  false  statement  be 
made,"  then  all  persons  Interested  shall  be  lia- 
ble as  general  partners.  As  to  the  nature  of 
such  a  misstatement  as  this,  It  is  only  neces- 
sary to  recur  to  Haddock  v.  Manufg  Corp., 
Bupra:  "When  a  special  partnership  Is  con- 
tinued or  renewed,  it  must  be  in  the  same 
condition,  so  far  as  the  special  capital  Is 
concerned,  as  when  It  was  originally  formed. 
Such  capital  must  be  unimpaired.  It  must 
be  in  such  condition  as  to  be  available  for 
creditors,  and  It  is  the  duty  of  the  general 
partner  to  furnish  this  information  In  his  affi- 
davit. If  this  duty  Is  neglected,  the  partner- 
ship becomes  general,  and  the  special  partner 
has  no  Immunity."  Clearly,  there  was  a  false 
statement  here  of  a  most  material  fact,  and 
although  not  known  to  defendant  when  be 
Joined  In  the  subscription  to  the  articles,  he 
cannot,  for  that  reason,  claim  Immunity  as  a 
special  partner.  It  was  his  legal  duty  to 
know  the  truth  or  falsity  of  statements  sub- 
scribed to  by  him,  and  placed  on  the  public 
records;  and,  although  ignorance  of  its  falsity 
may  exempt  from  the  Imputation  of  moral 
turpitude,  the  statute  does  not  exempt  him- 
from  legal  responsibility. 

The  distinction  drawn  by  the  learned  coun- 
sel for  appellant  between  impaired  and  unim- 
paired capital  of  business  partnerships  is  with- 
out weight  In  the  interpretation  of  this  stat- 
ute. The  object  is  to  give  Information  to  the 
creditor  of  the  financial  standing  of  the  part- 
nership when  it  Invites  business.  Its  credit 
depends  on  Its  ability  to  pay.  Its  ability  to 
pay  depends  on  the  value  of  assets  it  can  law- 
fully appropriate  in  payment  This  partner- 
ship did  have,  in  December,  1891,  $200,000 
capital  In  money  and  merchandise,  to  which 
the  creditor  of  that  term  could  look  for  pay- 
ment of  his  debts.  But  in  December,  1893, 
the  partnership  was  wholly  Insolvent  All  its 
assets  were  Insufficient  to  discharge  Its  In- 
debtedness. It  had  $200,000  worth  of  mer- 
chandise on  hand,  which  was  set  aside,  and 
called  unimpaired  and  undiminished  capital 
of  the  special  partners.  But  to  whom  did  this 
merchandise  in  equity  belong?  Certainly  to 
those  who  had  given  credit  on  the  strength  of 
it,  and  it  was  under  a  p'.edge  both  legal  and 
moral  to  them  for  their  debts.    All  that  was 


needed  to  enforce  forfeiture  of  the  pledge  was 
a  judgment  ripe  for  execution.  True,  the  mere 
physical  possession  of  the  merchandise  was 
in  the  partnership,  but  the  special  partners 
could  not  have  withdrawn  from  the  Insolvent 
firm  $200,000  in  cash,  and  held  It  against  the 
creditors.  How  could  the  partners,  all  con- 
senting, lawfully  put  aside  for  the  same  part- 
ners $200,000  worth  of  merchandise?  Vet  It 
was  represented  by  the  statement  this  $200,- 
000  was  subject  to  the  claims  of  future  cred- 
itors, as  if  the  partnership  had  been  then 
formed,  and  the  capital  first  contributed,  when 
the  fact  was,  after  having  undergone  the  per- 
ils of  two  years'  business,  It  was  Impaired  to 
the  amount  that  the  debts  of  the  Insolvent 
firm  exceeded  the  assets.  Of  this  Important 
fact  the  statement  contained  no  hint.  As  la 
1  said  in  Vanhorn  v.  Corcoran,  127  Pa.  St  255. 
18  Atl.  16,  where  the  assets  of  a  partnership 
largely  indebted  were  turned  over  as  a  con- 
tribution of  capital  to  a  limited  partnership: 
"The  whole  of  It  in  equity,  was  liable  to 
creditors,  and  could  not  be  withdrawn  from 
them  without  fraud  until  the  last  dollar  of 
the  debts  of  the  firm  was  paid.  So  that,  in- 
stead of  property,  the  defendants  contributed 
a  mere  equity,  to  wit  whatever  was  left  of 
the  assets  of  the  firm  after  payment  of  its 
debts." 

As  to  the  notes  sued  on  being  given  for  notes 
Issued  before  the  filing  of  the  renewal  certifi- 
cate, the  evidence  of  the  old  debt  was  extin- 
guished, and  a  new  security  given.  The  gen- 
eral partners  had  an  implied  right  to  negoti- 
ate for  extension  of  time  on  matured  notes. 
and  give  those  of  the  new  partnership,  which 
last  was  in  possession  of  all  the  assets  of  the 
old. 

It  is  argued  by  appellant  the  effect  of  sus- 
taining the  judgment  of  the  court  below  here 
will  be  to  discourage  the  formation  and  re- 
newal of  limited  partnerships,  because  capi- 
talists could  not  longer  invest  their  money 
prudently  in  such  business  enterprises.  "We 
have  no  fears  of  such  consequence.  For  al- 
most 60  years  limited  partnerships  have  multi- 
plied and  prospered  In  this  commonwealth, 
under  an  unbroken  line  of  decisions,  which 
have  uniformly  exacted  strict  adherence  to 
all  the  material  requirements  of  the  la-sv. 
The  credit  of  such  associations  stands  deserv- 
edly high  In  public  estimation,  because  those 
who  trust  them  feel  they  can  rely  on  the- 
truthfulness  of  their  public  statements.  This 
confidence  can  only  be  maintained  by  a  rigtri 
judicial  enforcement  of  those  requirements 
which  the  legislature  plainly  deemed  impor- 
tant No  prudent  capitalist  will  refrain  from 
Investment  in  such  enterprises  because  com- 
pelled to  a  strict  observance  of  the  truth  with 
regard  to  material  facts.  No  prudent  creditor 
will  trust  them  If  this  measure  of  business 
honesty  be  not  exacted.  We  see  no  error  in 
the  judgment  and  it  is  therefore  affirmed. 
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FOURTH  ST.  NAT.  BANK  r.  BACON. 

(Supreme  Court  of  Pennsylvania.    Oct.  7, 
1895.) 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 

Action  by  the  Fourth  Street  National  Bank 
against  Granville  B.  Haines  and  others,  trad- 
ing as  Haines  &  Co.  There  was  judgment 
against  defendant  Richard  W.  Bacon  for  want 
of  a  sufficient  affidavit  of  defense,  and  be  ap- 
peals.   Affirmed. 

Charles  Biddle,  Wm.  Rudolph  Smith,  and 
Geo.  Tucker  Bispham,  for  appellant.  R.  C. 
Dale  and  Saml.  Dickson,  for  appellee. 

DEAN,  J.  The  facts  in  this  case  are  pre- 
cisely those  in  case  of  Same  Plaintiff  v.  Whita- 
ker  (opinion  herewith  filed)  33  Atl.  100.  For 
tie  same  reasons,  the  judgment  is  affirmed. 


REITZHL  t.  HAINES  et  al. 

(Supreme  Court  of  Pennsylvania.    Oct  7, 
1885.) 

Limited  Partnership—  False  Statembkts  in  Rb- 
xew1l  certificate — llabilitt  of 

Special  Partner. 
A  special  partner's  liability  as  general 
partner,  by  reason  of  a  false  statement,  in  the 
<*rtifieate  on  renewal  of  a  limited  partnership, 
that  the  capital  contributed  by  special  part 
uers  remained  unimpaired  and  undiminished, 
is  not  affected  by  the  fact  that  he  believed  the 
statement  to  be  true;  Act  1836  declaring  all 
parties  liable  as  general  partners  "if  any  false 
statement  be  made  in  such  certificate." 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 

Action  by  Jane  C.  Reltzel  against  Granville 
B.  Haines  and  others,  trading  as  Haines  & 
Co.  Plaintiff's  rule  for  judgment  against 
defendants  Richard  W.  Bacon  and  William 
Whltaker  for  want  of  a  sufficient  affidavit  of 
defense  was  discharged,  and  plaintiff  appeals. 
Reversed. 

John  C  Bell  and  Joseph  L.  Caven,  for  ap- 
pellant Charles  Biddle,  Wm.  Rudolph  Smith, 
and  Geo.  Tucker  Bispham,  for  appellees. 

DEAN,  J.  On  2d  of  January,  1894,  defend- 
ants delivered  to  plaintiff  a  duebill  for  $($,- 
Oi'm.50,  payable  on  demand,  with  Interest.  On 
the  2eth  of  March  following,  the  partnership 
made  a  general  assignment  for  the  benefit  of 
creditors.  Then  plaintiff,  averring  liability  of 
all  the  partners  as  general  partners,  brought 
this  suit  The  material  facts  are  the  same  as 
appear  In  the  case  of  Bank  v.  Whltaker  (opin- 
ion filed  this  day)  33  Atl.  100,  and  need  not 
here  be  repeated.  In  her  statement  plaintiff 
averred  that  the  statement  put  of  record  by 
the  limited  partnership  "that  the  aggregate 
amount  of  capital  stock  paid  by  the  special 
partners,  to  wit  $200,000,  remained  unim- 
paired and  undiminished  as  tbelr  contribution 
to  the  renewal  and  continuance  of  said  limit- 
ed iiartnersbip,  was  false  in  fact;  that  at  the 
time  said  certificate  was  made  and  publish- 
ed the  entire  capital  stock  of  the  special  part- 
ners had  been  consumed  and  lost   in   the 


business  of  Haines  &  Company,  and  that 
at  that  time  the  said  firm  was  without  capi- 
tal, and  was  insolvent  to  the  amount  of 
many  thousands  of  dollars;"  therefore  de- 
fendants became  answerable  to  her  as  gen- 
eral partners.  To  this  particular  averment 
defendant  in  his  affidavit  of  defense,  an- 
swers, after  reciting  the  facts  incident  to 
the  appraisement  and  setting  apart  of  $200,- 
000  of  merchandise,  December  30,  1893,  as 
and  for  the  capital  stock  of  the  special  part- 
ners, himself  and  William  Whltaker:  "At 
the  time  the  partnership  was  renewed,  I 
believed  that  the  said  statement  and  affidavit 
were  true,  and  that  I  and  every  one  else  con- 
cerned had  done  all  that  I  or  they  were  re- 
quired to  do  to  entitle  us  to  renew  the  part- 
nership as  a  limited  partnership."  The  sub- 
stance of  the  certificate  and  affidavit  to  the 
renewal  was  that  the  original  $200,000  con- 
tributed by  the  special  partners  in  December, 
1891,  remained  unimpaired  and  undiminished 
in  December,  1893.  The  plaintiff  avers  that 
this  was  false  In  fact  tor  at  the  latter  date 
It  had  been  consumed  and  lost  and  the  part- 
nership was  insolvent  to  the  amount  of  many 
thousands  of  dollars.  The  defendants  deny 
knowledge  of  this  fact,  but  do  not  deny  the 
fact;  therefore  there  was  a  false  statement 
In  the  certificate  of  a  most  material  fact 
The  act  says:  "And  if  any  false  statement 
be  made  in  such  certificate  or  affidavit,  all 
the  persons  Interested  in  such  partnership 
shall  be  liable  for  all  engagements  thereof,  as 
general  partners."  P.  L.  1835-36,  p.  144. 
The  case  is  clearly  against  defendants.  For 
the  reasons  given  for  the  judgment  In  Bank 
r.  Whltaker,  supra,  we  reverse  this  judg- 
ment with  directions  to  enter  judgment 
against  defendants,  unless  other  legal  or  equi- 
table cause  be  shown  to  the  court  below  why 
judgment  should  not  be  entered. 


BLUMENTHAL  et  al.  v.  WHITAKER. 

(Supreme  Court  of  Pennsylvania.    Oct  7, 
1895.) 

Limited  Partnerships  —  Organization  —  Re- 
newal—Certificate— Liabiutt  of  Special 
Partners— Affidavit  of  Defense. 

1.  An  affidavit  of  defense  by  a  special  part- 
ner in  a  limited  partnership,  sought  to  be  held 
as  a  general  partner  on  the  ground  that  the 
certificate  on  renewal  of  the  partnership  false- 
ly stated  that  the  capital  contributed  by  the 
special  partners  remained  unimpaired  and  un- 
diminished, sufficiently  denies  the  falsity  of  the 
statement  by  an  averment  on  information  and 
belief;  the  oath  to  the  certificate  being  re- 
quired by  Act  1836  to  be  made,  not  by  a  spe- 
cial partner,  but  by  a  general  partner. 

2.  Under  Act  1830,  permitting  only  cash 
contributions  to  a  limited  partnership,  provid- 
ing for  a  certificate  which  shall  state  certain 
facts,  among  them  the  amount  of  capital  con- 
tributed by  the  special  partners,  and  declaring 
that  no  such  partnership  shall  be  deemed  to 
have  been  formed  till  certificate  has  been  made 
and  recorded  as  directed  by  the  act;  and  Act 
March  30,  18(35,  permitting  the  contributions 
of  special  partners  to  be  in  goods  or  merchau- 

Digitized  by  LiOOQ IC 


104 


ATLANTIC  REPORTER,  VoL  33. 


(Pa. 


dise,  provided  that  'In  the  certificate,  now  re- 
quired by  law,  the  nature  and  value  of  the 
said  goods  shall  be  fully  set  forth  and  de- 
scribed," the  "nature  and  value"  of  the  goods 
not  being  set  forth,  but  it  being  merely  al- 
leged that  the  contribution  of  the  special  part- 
ners is  a  certain  amount,  in  goods  and  mer- 
chandise,— a  limited  partnership  is  not  formed, 
but  the  liability  of  all  the  partners  is  that  of 
general  partners. 

3.  Under  Act  March  30,  1865,  permitting 
contributions  of  special  partners  to  a  limited 
partnership  to  be  in  goods  or  merchandise,  pro- 
vided that  they  shall  first  be  appraised  by  one 
nppointed  by  the  court  of  common  pleas,  and  in 
the  certificate  required  by  Act  1836,  on  forma- 
tion or  renewal  of  a  limited  partnership,  the 
nature  and  value  of  the  goods  shall  be  fully 
set  forth  and  described,  the  nature  and  value  of 
the  goods  must  be  set  out  and  described  in  the 
certificate  itself;  and  where  the  original  or- 
ganization of  such  a  partnership  was  inef- 
fectual because  the  certificate  merely  stated 
that  the  contribution  was  a  certain  amount  in 
merchandise,  a  certificate  purporting  to  be  on 
renewal  of  the  partnership  is  not  sufficient  to 
cure  the  original  defect  and  cause  a  valid  re- 
newal, or  to  cause  the  creation  of  a  new  lim- 
ited partnership,  where  it  merely  refers  to  a' 
detailed  statement  of  the  merchandise  and  its 
value,  filed  in  the  court  of  common  pleas  by 
the  appraiser.    Mitchell,  J.,  dissenting. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 

Action  by  Albert  Blumenthal  and  others, 
trading  as  Blumenthal  Bros.  &  Co.,  against 
Granville  B.  Haines  and  others,  trading  as 
Haines  &  Co.  There  was  a  Judgment  against 
defendant  William  Whitaker  for  want  of  a 
sufficient  affidavit  of  defense,  and  he  ap- 
peals.   Affirmed. 

Charles  Biddle,  Wm.  Rudolph  Smith,  and 
Geo.  Tucker  Bispham,  for  appellant.  Wil- 
liam S.  Divine  and  Samuel  B.  Huey,  for  ap- 
pellees. 

DEAN,  J.  The  court  below  made  absolute 
a  rule  to  show  cause  why  Judgment  should 
not  be  given  for  want  of  a  sufficient  affida- 
vit of  defense,  and  defendant  appeals.  A 
full  statement  of  the  facts  concerning  the  or- 
ganization in  December,  1891,  of  the  partner- 
ship of  Haines  &  Co.,  of  which  defendant 
was  a  member,  down  to  the  assignment  for 
benefit  of  creditors,  on  26th  March,  1884,  Is 
given  In  the  opinion  filed  herewith  in  case 
of  Bank  t.  Same  Defendant,  33  Atl.  100,  so 
the  same  facts  need  not  here  be  repeated. 
There  is  a  difference,  however,  between  the 
claim  here  and  those  of  the  Fourth  Street 
National  Bank  and  Jane  C.  Reltzel  against 
this  defendant  and  Richard  W.  Bacon  in  two 
particulars,  to  wit,  there  was  no  question  rais- 
ed in  either  of  those  cases  as  to  the  form- 
al regularity  of  the  proceedings  necessary 
under  the  act  of  1836  to  constitute  a  limited 
partnership.  In  this  case  it  is  strenuously 
contended  there  was  a  fatal  omission  to  ob- 
serve the  essential  requirements  of  the  law 
in  the  original  organization,  and  that,  there- 
fore, from  the  first,  all  the  partners  were  an- 
swerable as  general  partners.  Here  the  debt 
of  plaintiffs  was  contracted  between  October 
26  and  December  14,  1893,  before  the  re- 


newal statement  and  certificate  of  December 
30,  1893,  was  put  of  record;    so  that  any 
false  statement   of  fact   in   that   certificate 
could  not  have  been  relied  on  by  plaintiffs  as 
a  basis  of  credit  when  they  sold  their  goods 
to  the  insolvent  partnership.    There  were  but 
two  statements  of  fact  on  record  which  could 
have  misled  these  plaintiffs,— that  of  the  orig- 
inal organization  in  December,  1891,  and  that 
of  the  first  renewal  in  December,  1892.    In 
the  year  intervening  between  the  first  and 
second  renewals  the  financial  affairs  of  the 
partnership  and  the  condition  of  the  special 
capital    may  have    undergone    a    complete 
change.    In  the  original  articles  of  copart- 
nership, filed  of  record  December  31,  1891, 
and  subscribed  by  all  the  partners,  is  this 
statement  of  fact:    "Fourth.  The  amount  of 
capital  contributed  by  said  special  partners 
is  $200,000,  one-half  thereof  being  in  goods 
and  merchandise."    One  year  afterwards,  on 
31st  of  December,  1892,  when  the  partnership 
was  renewed,  this  statement  was  made,  sub- 
scribed by  all  the  partners:   "The  amount  of 
capital  originally  contributed  by  each  of  the 
said  special  partners  to  the  common  stock 
was  5100,000,  one-half  thereof  being  in  cash 
and  the  other  half  thereof  in  goods  and  mer- 
chandise, making  the  aggregate  amount  of 
capital  contributed  by  them  $200,000,  as  des- 
ignated in  the  said  original  certificate,  and 
the  same  remains  unimpaired  and  undimin- 
ished as  their  contribution  to  the  present  re- 
newal and  continuance  of  the  said  limited 
partnership."    The   plaintiffs   aver  in  their 
declaration  of  claim  that  this  part  of  de- 
fendant's statement  of  renewal  is  false,  as 
follows:    "And  the  plaintiffs  do  now  aver  that 
the  said  averments  made  by  the  said  defend- 
ants in  the  said  certificate,  to  wit,  that  their 
contribution  of  capital  remained  unimpaired 
and    undiminished    in   the  renewed   limited 
partnership  as  above  set  out,  were  untrue  and 
false  in  fact;  that  on  December  31,  1892,  the 
capital  contributed  by  the  said  special  part- 
ners was  impaired  and  diminished,  and  al- 
most entirely  used  and  wasted  in  the  busi- 
ness of  the  firm,  and  that  the  said  firm  was 
even  then  insolvent."    To  this  defendant  re- 
plies In  his  affidavit  of  defense:   "I  do  not 
admit  that  the  said  averments  so  quoted 
from  the  certificates,  or  either  of  them,  or 
any  part  thereof,  are  untrue  or  false  in  fact 
At  the  time  the  certificates,  and  each  of  them, 
were  signed  by  me,  I  believed  that  each  and 
ail  of  the  statements  in  the  said  certificates, 
including  the  averments  quoted  in  plaintiffs' 
statements,  were  true.    I  believed  that  the 
averment  in  the  certificate  of  December  31, 
1892,  that  the  contribution  of. Richard  W. 
Bacon  and  myself  to  the  capital  of  the  firm 
remained  unimpaired  and  undiminished,  was 
true  in  fact    *    *    *   I  had  no  reason  what- 
ever to  suppose  that  the  said  averments,  or 
either  of  them,  were  in  the  slightest  particu- 
lar untrue;  nor  do  I  now  know  or  believe  they 
are  untrue.    On  the  contrary,  so  far  as  the 
special  capital  on  December  31,  1892,  is  con- 
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cerned,  from   information    obtained    within 
four  weeks  lost  past,  I  believe  and  expect 
to  be  able  to  prove  that  the  said  special  cap- 
ital was  wholly  unimpaired."    On  a  compari- 
son of  this  affidavit  with  those  in  the  Fourth 
Street  National  Bank  cases  and  the  Keitzel 
case  against  the   same   defendant   (33   Atl. 
WO,  103),  there  Is  a  very  significant  variance. 
The  last-named  cases  were  claims  on  writ- 
ten instruments  delivered  after  the  certificate 
of  December,  1893,  and  there  is,  In  substance, 
no  denial  of  the  falsity  of  that  certificate, 
but  at  best  only  an  averment  of  Ignorance  of 
its  falsity  at  the  time  It  was  made.    Here, 
however,  as  to  the  certificate  of  1892,   the 
«atb  Is  that  from  Information  obtained  with- 
in four  weeks  last  past  defendant  believes 
and  expects  to  be  able  to  prove  that  In  De- 
cember, 1892,  there  was  no  Impairment  or 
diminution  of  capital    It  will  be  noticed  the 
act  requires  the  oath  to  the  certificate  to  be 
made  by  the  general  partner,  and  not  by  the 
special  one.    If  this  defendant,  the  special 
partner,  had  been  the  affiant,  his  averment 
now  of  belief  would  hardly  be  sufficient    Ab- 
solute knowledge,  on  such  a  state  of  facts, 
would  probably  be  required  now.    But,  as 
bis  knowledge  of  the  then  fact  must  depend 
now  on  information,  It  would  be  a  harsh  ex- 
action to  bold  that  he  must  swear  absolutely 
to  knowledge  resting  on  present  inquiry.    Ad- 
mit, with  all  Its  force,  the  suggestion,  why 
did  lie  not,  by  personal  examination  and  In- 
quiry, know  the  truth  or  falsity  of  the  state- 
ment when  he  subscribed  it,  and  thus  be  able 
now  to  deny  or  admit  plaintiffs'  averment, 
not  on  belief,  but  on  actual  knowledge?    At 
bent,  however,  this  is  purely  technical,  so  far 
u  It  affects  the  merits  of  the  case.    Plain- 
tiffs suffered  no  Injury  If  the  statement  of 
1892  is  true.     A  trial  on  the  merits  but  de- 
lays their  judgment  if  it  Is  false.    As  defend- 
ant makes  oath  he  now  believes  and  expects 
to  prove  it  true,  we  mink  the  affidavit  in 
that  particular  sufficient 

Hut  the  second  objection,  which  was  not 
nti?ed  in  the  other  cases,  is  a  more  serious  one. 
T.'nder  the  act  of  1830,  before  the  passage  of 
the  act  of  30th  of  March,  1865,  no  contribution 
except  cash  to  the  capital  stock  of  limited  part- 
nerships was  permissible.  The  first  act  re- 
quired the  name  of  the  firm,  the  nature  of  the 
business,  the  names  of  the  general  and  special 
farmers,  the  amount  of  capital  the  special 
Itirtnera  contributed,  and  the  commencement 
ind  duration  of  the  term,  all  to  be  set  out. 
TIh.-sc  facts  were  all  set  out  In  the  original 
certificate  of  December,  1801,  but  the  follow- 
ing is  the  whole  of  the  statement  concerning 
toe  contribution  of  the  special  partners:  "The 
■mount  of  the  capital  stock  contributed  by 
said  special  partners  Is  $200,000,  one-half  there- 
it  being  in  goods  and  merchandise."  The 
'lent  to  make  any  part  of  the  contribution  in 
nercUandise  rests  wholly  on  the  act  of  1865, 
be  first  section  of  which  says:  "It  shall  and 
nay  be  lawful  for  any  special  partner  to  make 
ils  contribution  to  the  common  stock  of  any 


limited  partnership  he  may  become  a  member 
of,  in  cash,  goods  or  merchandise:  provided, 
that  when  such  contributions  are  made  in 
goods  or  merchandise,  the  same  shall  first  be 
appraised  under  oath,  by  an  appraiser  who 
shall  be  appointed  by  the  court  of  common 
pleas  of  the  county  in  which  such  partnership 
is  to  be  carried  on:  and  provided  also,  that  In 
the  certificate,  now  required  by  law,  the  na- 
ture and  value  of  the  said  goods  shall  be  fully 
set  forth  and  described."  It  will  be  noticed 
the  "nature  and  value"  of  the  goods  now  per- 
mitted to  be  put  In  as  capital  stock  are  to  be 
set  forth  In  the  certificate  now  required  by 
law;  that  Is,  as  required  by  the  act  of  1836. 
There  was  no  specification  of  the  nature  and 
value  of  the  goods  in  the  original  certificate 
of  December,  1891.  What  is  the  effect  of 
such  omission?  The  act  of  1836  says:  "No 
such  partnership  shall  be  deemed  to  have  been 
formed,  until  a  certificate  shall  have  been  made, 
acknowledged  and  filed  and  recorded,  nor  until 
an  affidavit  shall  have  been  filed  as  above  di- 
rected." It  seems  to  us,  no  argument  is  nec- 
essary to  show  that  the  bare  mention  of  mer- 
chandise in  the  certificate  Is  not  sufficient. 
There  Is  a  palpable  omission  to  set  out  the 
nature  and  value.  In  thus  characterizing  It 
we  have  no  notion  of  departing  from  the  rea- 
sonable Interpretations  put  upon  the  act  In  An- 
drews v.  Schott,  10  Pa.  St.  47  (substantial  com- 
pliance with  the  act  is  what  Is  required);  In 
Singer  v.  Kelly,  44  Pa.  St  148  (the  statute 
should  be  construed  so  as  to  promote  its  objects, 
rather  than  destroy  them);  in  Cock  v.  Bailey, 
146  Pa.  St  342,  23  Atl.  370  (it  never  was  In- 
tended these  acts  should  be  used  as  a  trap  to 
catch  persons  who  have  honestly  compiled  with 
every  substantial  requirement,  and  impale  them 
on  a  meaningless  technicality);  and  In  Powder 
Co.  v.  Steytler,  146  Pa.  St  434,  23  Atl.  215 
(progressive  legislation  has  discovered  that 
changes  which  leave  the  business  Intact,  or 
even  increase  Its  capital,  do  not  demand  the 
punishment  of  special  partners  by  Imposing 
general  liability  for  neglect  of  mere  formali- 
ties). But  approaching  the  interpretation  of  the 
statute  in  the  liberal  spirit  of  these  decisions, 
who  can,  without  a  violation  of  every  rule  of 
statutory  interpretation,  undertake  to  say  that 
when  the  act  declares  the  nature  and  value  of 
the  goods  shall  be  fully  set  forth,  calling  the 
contribution  $50,000  worth  of  merchandise  Is 
a  substantial  compliance  with  its  provisions? 
While  the  adjudications  of  cases  under  the 
acts  of  1874  and  1876  are  not  always  in  point, 
under  the  act  of  1836  the  opinion  of  the  court 
as  to  the  importance  of  a  compliance  with  this 
provision  Is  in  point,  because  the  purpose  in 
setting  out  the  nature  and  value  of  the  goods 
In  case  of  a  joint-stock  company  and  a  limited 
partnership  is  the  same.  The  act  of  1876  en- 
acts that:  "Where  property  has  been  contrib- 
uted as  part  of  the  capital,  a  schedule  contain- 
ing the  names  of  the  parties  so  contributing,  , 
with  a  description  and  valuation  of  the  prop- 
erty so  contributed,  shall  be  Inserted."  In  Ma- 
loney  Manuf'g  Co.  v.  Bruce,  94  Pa.  St.  249, 

Google 


Digitized  by ' 


>S» 


106 


ATLANTIC  REPORTER,  Vol.  33. 


(Pa- 


where  the  property  contributed  had  been  sched- 
uled as  "furniture,  fixtures,  and  all  the  goods, 
tools,  and  chattels  now  on  the  premises 
*  *  *  valuation,  $12,500,"  this  court  held: 
"This  la  not  the  kind  of  schedule  contemplated 
by  the  act  of  1876.  The  description  is  too 
general  to  enable  any  one  to  form  a  correct 
estimate  of  the  extent  of  the  property,  and  a 
lumping  valuation  renders  it  equally  difficult 
•to  judge  of  values.  The  property  contributed 
was  intended  as  the  equivalent  of  a  cash  cap- 
ital, and  the  plain  object  of  the  provision  In 
the  act  of  1876  requiring  a  schedule  was  to 
enable  creditors  to  ascertain  precisely  of  what 
the  property  consisted,  and  to  Judge  of  its 
value."  In  Vanborn  v.  Corcoran,  127  Pa.  St 
255,  18  Atl.  16,  It  was  said:  "Prima  facte,  a 
firm  transacting  business  is  a  general  partner- 
ship. *  *  *  A  limited  partnership  that  has 
not  complied  with  the  law  of  its  creation  la 
not  a  limited  partnership  at  alL  It  Is,  how- 
ever, a  partnership  In  which  all  the  members 
are  liable  as  at  common  law.  It  would  lead  to 
more  than  confusion  to  permit  a  defective 
schedule  like  this  to  be  supplemented  by  evi- 
dence to  show  that  there  really  was  property, 
and  that  it  was  of  the  value  Indicated.  It 
would  open  the  door  to  all  kinds  of  fraud  and 
perjury,  and  no  man  would  know  whether  such 
an  association  was  a  valid  limited  partnership 
until  after  the  verdict  of  a  jury."  In  Sbeble 
v.  Strong,  128  Pa.  St  315,  18  Atl.  307,  where 
the  subscription  to  the  capital  stock  was  made 
in  machinery  at  a  large  valuation,  it  was  held 
to  be  fatally  defective,  the  present  chief  Jus- 
tice saying  In  the  opinion:  "Assuming  that  the 
subscriptions  to  the  capital  stock  are  certified 
according  to  the  fact  it  is  very  clear  that  the 
statement  is  fatally  defective,  in  that  it  does 
not  contain  such  a  detailed  description  and  val- 
uation of  the  machinery  as  the  supplement  of 
1876  requires."  There  is  no  distinction  be- 
tween the  acts  of  1874  and  1876  and  the  acts 
of  1836  and  1865  in  this  particular;  that  the 
creditor  must  have  such  a  statement  in  detail 
of  the  nature  and  value  of  the  goods  or  proper- 
ty contributed  as  cash  as  will  enable  him  to 
form  his  own  Judgment  as  to  its  value.  The 
reasons  for  so  holding  are  just  as  Imperative 
under  the  older  acts  as  the  later  ones.  Having 
omitted  this  important  statement  in  the  cer- 
tificate of  1891,  then,  the  act  declares  the  con- 
sequence: "No  such  partnership  shall  be  deem- 
ed to  have  been  formed."  As  a  result  this 
partnership  was  general  for  the  year  1892,  in- 
stead of  limited,  as  the  members  sought  to 
make  it  It  is,  however,  argued,  the  renewal 
in  December,  1892,  constituted  it  a  limited 
partnership,  for  In  that  certificate  it  is  stated 
a  detailed  statement  of  the  merchandise  and 
its  value  was  filed  In  court  of  common  pleas 
No.  3  of  Philadelphia  county,  No.  715%,  De- 
cember term,  1891.  We  have  given  this  ques- 
tion most  careful  consideration,  with  a  view  to 
securing  for  defendant  a  trial  on  the  merits 
If  his  complaint  of  error  could  be  sustained; 
but  both  the  certificate  and  affidavit  aver  that 
the  partnership  formed  Is  a  renewal  of  that 


created  by  the  organization  of  December,  1891. 
That  was,  as  we  have  seen,  a  general  partner- 
ship. By  the  fatal  defect  of  a  most  material 
part  of  the  certificate,  creditors  had  notice  it 
was  a  general  partnership,  and  a  renewal  of 
this  simply  continued  the  general  liability  for 
the  year  1892.  In  reply  to  this  it  is  argued, 
nevertheless  it  at  least  must  be  treated  as  the 
organization  of  a  new  limited  partnership;  but 
when  we  turn  to  the  certificate  and  affidavit 
for  the  nature  and  value  of  the  goods,  where 
the  act  peremptorily  requires  they  shall  ap- 
pear of  record,  we  find  nothing  but  a  reference 
to  an  appraisement  filed  in  court  The  first 
section  of  the  act  provides  for  an  appraisement 
to  be  made  by  an  appraiser  appointed  by  the 
court  The  object  of  this  obviously  was  to 
prevent  fraud  by  overvaluation,  but  this  direc- 
tion is  immediately  followed  by  this:  "And 
provided  also,  that  in  the  certificate  now  re- 
quired by  law,  the  nature  and  value  of  sold 
goods  shall  be  fully  set  forth."  The  act  could 
not  have  been  more  explicit  If  it  bad  said, 
"But  said  appraisement  shall  In  no  wise  dis- 
pense with  setting  forth  the  nature  and  value 
of  the  goods  in  the  certificate  and  affidavit  re- 
quired to  be  filed  with  the  recorder  of  deeds 
by  the  sixth  and  seventh  sections  of  the  act 
of  1336."  If  the  attempt  had  In  fact  been 
to  form  a  new  partnership,  instead  of  to  renew 
an  old  one,  the  failure  to  file  a  statement  of 
the  nature  and  value  of  the  merchandise  in 
the  office  where  the  law  requires  it  to  appear 
would  have  been  fatal;  the  partnership  would 
have  been  deemed  general.  Tne  parties  cannot 
select  a  depository  for  the  Information  other 
than  that  specified  in  the  act  They  might  as 
well  have  referred  the  public  to  their  own 
business  office,  where  they  would  find  the  de- 
tailed statement  on  file.  We  are  of  opinion 
tne  court  below  committed  no  error  in  decree- 
ing the  rule  absolute,  and  the  judgment  is  af- 
firmed. 

MITCHELL,  J.,  dissents,  being  of  opinion 
that  the  defect  of  the  certificate  of  1891  in 
not  containing  a  statement  or  schedule  of  the 
goods  was  cured  by  the  renewal  certificate  in 
1892  referring  to  the  detailed  statement  filed 
in  common  pleas  No.  3. 


BLUMBNTHAL  et  al  v.  BACON. 

(Supreme  Court  of  Pennsylvania.    Oct.   7, 
1895.) 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 

Action  by  Albert  Blumenthal  and  others. 
trading  as  Blumenthal  Bros.  &  Co.,  against 
Granville  B.  Haines  and  others,  trading  as 
Haines  &  Co.  There  was  judgment  against 
defendant  Richard  W.  Bacon  for  want  of  a 
sufficient  affidavit  of  defense,  and  he  appeals. 
Affirmed. 

DEAN,  J.  The  facts  in  this  case  being  the 
same  as  those  of  Same  Plaintiff  v.  Whitaker 
(opinion  filed  this  day)  33  Atl.  103,  the  law 
is  the  same,  and  the  judgment  is  affirmed. 
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CHRISTNER  t.  JOHN. 

(Supreme  Court  of  Pennsylvania.    Oct  28, 
1895.) 
AWiiL—  Certiorari— Perfecting  Proceedings 

— Kkmittitcr  to  Bcperior  Court. 

A  case  in  which,  prior  to  Act  May  9, 
1889,  the  appellate  remedy  wonld  have  been  a 
writ  of  error,  and  of  which,  because  of  the 
amount  involved,  the  supreme  court,  under 
Act  1895,  establishing  the  superior  court,  has 
ao  jurisdiction,  unless  it  acquired  it  before 
the  establishment  of  the  superior  court,  will 
be  remitted  to  the  superior  court,  under  the 
direction  of  Superior  Court  Act,  §  9,  relative  to 
appeals  "erroneously  taken  directly  to  the  su- 
preme court"  in  cases  reviewable  by  the  supe- 
rior court,  where,  prior  to  the  establishment 
of  the  superior  court,  the  only  steps  taken  for 
an  appeal  were  in  the  trial  court  (the  common 
pleas);  it  being;  necessary,  for  the  jurisdiction 
of  the  supreme  court,  that  a  writ  of  certiorari 
should  hare  issued  from  it,  under  Act  1889,  §  1, 
declaring  that  "all  appellate  proceedings  in 
the  supreme  court  heretofore  taken  by  writ  of 
error,  appeal  or  certiorari,  shall  hereafter  be 
taken  in  a  proceeding  to  be  called  an  appeal," 
and  Sun.  Ct.  Rule  May  27,  1889,  declaring 
that  "all  appeals  taken  under  the  Act  of  May 
9.  1889,  must  be  taken  in  this  court  as  writs 
of  error  have  heretofore  been  taken,  and  in  all 
such  cases  a  writ  of  certiorari  must  be  issued  to 
bring  up  the  record." 

Appeal  from  court  of  common  pleas,  Som- 
erset county. 

Action  by  Herman  Christner  against  A.  F. 
John.  Judgment  for  plaintiff.  Defendant 
appeals.    Remitted  to  superior  court 

Coffroth  &  Ruppell,  for  appellant  Scott  & 
Dgle,  Kooser  &  Kooser,  and  Valentine  Hay, 
for  appellee. 

STERRETT,  O.  J.  This  case  came  Into 
lie  common  pleas  on  defendant's  appeal  from 
he  judgment  of  a  justice  of  the  peace  for 
K8.05  and  costs,  and  was  so  proceeded  in 
.hat  a  verdict  was  rendered  In  favor  of  the 
;>laintiff  for  $106.12.  The  jury  fee  having 
*en  paid,  judgment  was  regularly  entered 
>n  the  Terdlct  October  81,  1894.  No  proceed- 
ag  of  any  kind  was  had  in  this  court  until 
ifter  July  1,  1895,  when  a  certiorari  was  tak- 
>u  and  filed  in  the  court  below  August  9, 
S93.  In  the  meantime,  however,  on  Novem- 
*r  1,  1894,  the  defendant  entered  an  appeal 
n  the  court  below,  and  there  gave  bond, 
vith  sureties.  In  the  sum  of  $300,  conditioned 
•i  prosecute  his  appeal  with  effect,  etc.  It 
ms  undoubtedly  a  case  in  which,  prior  to 
he  act  of  May  9,  1889,  the  proper  appellate 
emedy  would  have  been  a  writ  of  error; 
nd  it  is  equally  clear  that  under  the  act  of 
$95,  establishing  the  superior  court,  we  have 
»>  jurisdiction  of  the  case,  unless  it  was  ac- 
uired  by  virtue  of  the  appeal  entered  in 
be  court  below  in  November,  1894.  But, 
nder  our  construction  of  the  act  of  1889, 
nd  the  rule  of  court  relating  thereto,  adopt- 
d  May  27,  1889,  no  such  effect  can  be  ascrlb- 
4  to  the  appeal  entered  in  that  court,  be- 
auso  it  was  not  only  unauthorized  by  said 
ft.  but  It  was  positively  forbidden  by  the 
uie  of  court  referred  to,  and  was  therefore 


null  and  void.  The  rule  declares:  "All  ap- 
peals taken  under  the  act  of  May  9th,  1889, 
must  be  taken  In  this  court  as  writs  of  error 
have  heretofore  been  taken,  and  in  all  such 
coses  a  writ  of  certiorari  must  be  issued  to 
bring  up  the  record."  125  Pa.  St  xxi.  The 
first  section  of  the  act  of  1889  provides  J'that 
all  appellate  proceedings  in  the  supreme  court, 
heretofore  taken  by  writ  of  error,  appeal  or 
certiorari,  shall  hereafter  be  taken  in  a  pro- 
ceeding to  be  called  an  appeal."  This  un- 
called-for legislation  had  the  effect  of  pro- 
ducing confusion,— the  inevitable  result  of  the 
short-sighted  policy  of  attempting  to  call  es- 
sentially different  things  by  one  and  the 
same  name.  Only  a  few  months  after  the 
passage  of  the  act,  this  court  had  occasion, 
through  Its  then  chief  justice,  to  call  atten- 
tion to  this  fact  thus:  "As  some  confusion 
exists  as  to  the  proper  construction  of  the 
act  of  May  9,  1889  (P.  L.  158),  relating  to 
writs  of  error  and  appeals,  we  deem  it  proper 
to  say  that  the  primary  object  of  said  act  ap- 
pears to  be  to  substitute  an  appeal  for  the 
ancient  and  well-understood  writs  of  error 
and  certiorari.  This  is  a  mere  change  of 
name.  The  proceeding  Itself  is  unchanged. 
The  writ  of  error,  which  comes  here  under 
the  mask  of  an  appeal,  is  still  a  writ  of  er- 
ror, in  effect,  with  all  its  Incidents.  The 
same  may  be  said  of  appeals  which  come  up 
In  the  place  of  a  certiorari.  In  each  of  this 
class  of  appeals  the  appeal  must  be  taken  in 
this  court  as  writs  of  error  and  certiorari 
were  formerly  taken.  The  provision  in  the 
second  section  of  the  act  that  'the  record 
on  any  appeal  perfected  in  the  court  from 
which  the  appeal  may  be  taken,  may  be  filed 
in  the  supreme  court  without  requiring  a  writ 
of  certiorari,'  evidently  refers  to  appeal  from 
the  orphans'  court,  appeal  In  equity,  and  from 
the  distribution  of  money,  which  have  al- 
ways been  taken  in  the  court  from  which  the 
decree  appealed  from  was  made.  As  to  such 
appeals,  the  practice  remains  unchanged.  In 
such  cases  a  certiorari  was  almost  Invariably 
used  to  bring  up  the  record.  It  is  the  only 
proper  and  legal  mode  of  doing  so.  Instead 
of  simplifying  proceedings  in  this  court,  the 
act  of  1889  has  produced  nothing  but  confu- 
sion. It  was  not  called  for  by  any  public 
need;  it  was  not  asked  for  by  this  court,  nor 
by  any  considerable  number  of  the  members 
of  the  bar  who  practice  therein;  and  it  serves 
no  useful  purpose."  McAlarney's  Rules  of 
Court,  37.  Again,  in  Rand  v.  King,  134  Pa. 
St  645,  19  Atl.  806,  our  Brother  Williams, 
after  pointedly  calling  attention  "to  the  dif- 
ference between  the  several  modes  of  review 
in  use  in  this  state,"  proceeds  to  say:  "Since 
the  act  of  1889,  these  modes  remain  applica- 
ble in  the  same  cases,  within  the  same  lim- 
its, and  with  the  same  effect  as  before,  the 
only  difference  being  that  now  they  are  called 
by  the  same  name.  That  act  provides  'that 
all  appellate  proceedings  in  the  supreme  court 
heretofore  taken  by  writ  of  error,  appeal  or 
certiorari  shall  be  hereafter  taken  in  a  pro- 
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ceeding  to  be  called  an  appeal.'  It  -will  be 
noticed  that  this  act  does  not  profess  to  ex- 
tend the  right  of  review,  to  change  its  extent 
In  cases  already  provided  for,  or  to  modify 
In  any  manner  Its  exercise.  It  simply  pro- 
vides that  dissimilar  proceedings  shall  be 
called  by  the  same  name.  An  appeal  In 
name  may  therefore  be  a  writ  of  error  or 
a  certiorari,  In  legal  effect;  and  It  is  neces- 
sary, In  every  case,  to  look  into  the  record, 
and  detei-mine  at  the  outset  of  our  examina- 
tion whether  what  is  'called  an  appeal'  Is 
such,  In  fact,  or  Is  a  writ  of  error,  or  a  cer- 
tiorari. The  practical  effect  of  calling  pro- 
ceedings so  essentially  unlike  by  the  same 
name  is  to  obscure,  and  divert  attention  from, 
the  peculiar  characteristics  of  each.  This  In- 
creases the  sense  of  uncertainty  on  the  part 
of  the  practitioner,  and  the  labor  of  the  ap- 
pellate court."  • 

While  we  have  uniformly  adhered  to  the 
early  construction  given,  in  the  cases  above 
cited,  to  certain  provisions  of  the  act  of  1889 
therein  referred  to,  It  is  proper  to  say  that 
the  justly-deserved  criticisms  therein  contain- 
ed were  not  Intended  to  apply  to  the  commend- 
able provision,  In  the  second  section  of  the 
act,  which  requires  that  the  parties  to  any  ap- 
pellate proceeding  in  this  court  shall  be  stat- 
ed In  the  same  order  In  which  tbey  stood  In 
the  court  below,  etc.  The  practical  utility 
of  that  provision  Is  obvious. 

From  what  has  been  said,  we  are  warrant- 
ed In  concluding  that  In  the  case  before  us 
the  first  legal  and  effective  step  in  appellate 
proceedings  was  that  taken  in  this  court  in 
August,  1895,— since  the  establishment  of  the 
superior  court.  The  Judgment  being  less  than 
$1,000,  we  have  no  Jurisdiction  to  hear  and 
determine  the  case  thus  pending  in  this  court. 
The  ninth  section  of  the  superior  court  act 
provides,  inter  alia:  "If  an  appeal  Is  errone- 
ously taken  directly  to  the  supreme  court  In 
any  of  the  classes  of  cases  made  reviewable 
by  the  superior  court,  the  supreme  court  shall 
not  quash  the  appeal  but  shall  remit  the  case, 
at  the  costs  of  the  appellant,  to  the  superior 
court  for  hearing  and  decision."  It  is  accord- 
ingly ordered  that  the  above-entitled  case  be 
remitted,  at  the  costs  of  the  defendant,  to  the 
superior  court,  for  hearing  and  decision. 


RUFFNER  v.  HOOKS. 

(Supreme  Court  of  Pennsylvania.    Oct  28, 
1895.) 

Jurisdiction  or  Supreme  Court. 

Certiorari  to  review  a  judgment  in  tres- 
pass, granted  after  the  rendition  of  a  verdict, 
but  before  judgment  was  entered  thereon,  wili 
be  ineffectual,  where  the  judgment  was  not 
actually  entered  until  jurisdiction  of  the  su- 
preme court  therein  was  transferred  to  the  su- 
perior court  by  legislative  enactment. 

Appeal  from  court  of  common  pleas,  Arm- 
strong county. 

Trespass  by  John  B.  Ruffner  against  Hugh 
A.  Hooka,  In  which  there  was  Judgment  for 


plaintiff,  and  defendant  appeals.    Bemi 
to  superior  court. 

W.  L.  Peart,  for  appellant    W.  D.  Pat 

for  appellee. 

STERRETT,  C.  J.  In  this  action  of  t 
pass  a  verdict  in  favor  of  plaintiff  for  : 
was  rendered  September  5, 1894,  and  on  . 
29,  1895,  judgment  was  entered  thereon. 
the  meantime  a  certiorari  from  this  c 
was  taken  by  the  defendant,  and  filed  Is 
court  below  June  23,  1895.  No  Judgt 
having  been  entered  on  the  verdict  until 
er  July  1,  1895,  there  was  nothing  on  w 
to  base  a  writ  of  any  kind  from  this  a 
and  hence  no  effect  can  be  given  by  t 
the  improvidently  issued  writ  of  certk 
.because,  on  the  day  last  named,  the  sup 
court  act  took  effect,  and  this  court  a 
to  have  direct  appellate  jurisdiction  oi 
case.  In  some  cases  wherein  writs  of  « 
etc.,  were  improvidently  Issued  before  ; 
ment  was  entered,  we  have  heretofore  t 
ed  the  writ  as  postdating  the  entry  of . 
ment,  and  this  sustained  the  procee 
but  those  were  all  cases  clearly  wlthli 
jurisdiction,  and,  in  that  respect,  diff 
from  the  present  case.  Since  July  1, 
the  only  direct  authority  we  have  had  t 
premises  Is  to  remit  the  case,  under  Ok 
visions  of  the  ninth  section  of  the  act  of 
establishing  the  superior  court  While 
case,  in  some  of  its  features,  differs 
Christner  v.  John  (in  which  an  opinio) 
Just  been  filed)  33  AtL  107,  we  think  It  s 
be  disposed  of  In  the  same  way.  It  is 
fore  ordered  that  the  above-entitled  ca 
remitted,  at  the  costs  of  the  defendai 
the  superior  court,  for  hearing  and  dec 


MARTIN  v.  McCRAT. 

(Supreme  Court  of  Pennsylvania.    Oct 

1895.) 
Secondart  Evidence— Necessity  or  Ixs- 
tioxs. 

1.  The  court  having  immediately  st 
out  evidence,  which  was  all  he  was  asl 
do,  error  cannot  be  predicated  of  failure 
struct  the  jury  to  disregard  such  evident 

2.  Secondary  evidence  of  the  content 
bill  shown  to  be  in  existence,  but  not  pro 
is  properly  rejected. 

Appeal  from  court  of  common  pleas,  ' 
lngton  county;  J.  A.  Mcllvalne,  Judge. 

Action  by  John  Martin  against  Micha 
Cray  for  the  price  of  coal  sold  and  deli 
Judgment  for  plaintiff.  Defendant  ai 
Affirmed. 

J.  M.  Braden  and  Albert  S.  Sprawl 
appellant  McCrackens  &  McGiffin,  f< 
pellee. 

PER  CURIAM.  There  is  nothing  In 
of  the  assignments  of  error  to  warrant 
versa  1  of  the  Judgment  In  the  firs 
subject  of  complaint  is  that  "the  court 
in  not  instructing  the  jury  to  disrega 
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tirely"  the  Improper  and  irrelevant  testimony 
elicited  by  the  plaintiff's  cross-examination 
of  the  defendant,  recited  therein.  This  ad- 
mittedly improper  testimony  was  immediate- 
ly stricken  out  by  the  learned  trial  judge, 
on  motion  of  defendant's  counsel.  lie  thus 
promptly  did  all  be  was  asked  to  do,  and 
should  not  be  convicted  of  error  for  not  do- 
ing more.  As  to  the  second  assignment,  the 
court  was  clearly  right  in  sustaining  the  ob- 
jection, and  excluding  secondary  evidence  of 
the  contents  of  the  bill  shown  to  be  in  ex- 
istence, but  not  produced.  Judgment  af- 
firmed. 


ERMENTROUT  v.  STITZEL. 

(Supreme  Court  of  Pennsylvania.     Oct  7, 
1895.) 

Alleys  —  Abandonment  —  Justification  or 
Obstructions. 

1.  Acceptance  by  one  of  a  deed  making  no 
reference  to  an  alley,  but  including  land  on 
which  it  was  located,  is  not  an  abandonment  of 
it  by  him,  he  having  actual  as  well  as  construct- 
ive notice  and  knowledge  of  its  existence  and 
location,  and  other  lots  having  theretofore  been 
deeded  with  rights  therein,  and  he  not  having 
done  or  claimed  anything,  under  the  deed,  re- 
garded by  him  or  them  as  prejudicial  to  their 
rights. 

2.  One,  by  putting  a  grape  arbor  in  an  al- 
ley on  which  his  lot  abutted,  and  allowing  a 
tree  growing  therein  when  he  bought  the  lot 
to  remain,  does  not  abandon  the  alley,  or  jus- 
tify others  in  closing  it;  his  obstructions  not 
being  serious,  and  he  not  having  been  asked  by 
the  other  lot  owners  to  remove  them. 

Appeal  from  court  of  common  pleas,  Berks 
county;   G.  A.  Endlich,  Judge. 

Trespass  by  Daniel  Ermentrout  against 
George  D.  Stltzel,  trustee  of  Clara  E.  Kauff- 
man,  for  obstructing  an  alley.  Judgment 
for  defendant,  notwithstanding  a  verdict  for 
plaintiff,   and  plaintiff  appeals.     Reversed. 

C.  H.  Ruhl,  for  appellant  Stevens  &  Ste- 
vens, for  appellee. 

McCOLLTJM,  J.  The  defendant,  having  suc- 
ceeded to  the  title  conveyed  by  the  Friend- 
ship Building  &  Savings  Association  to  Mary 
A.  Althouse,  had  a  clear  right  to  an  alley, 
In  accordance  with  the  plan  made  by  Kendall 
Bros,  in  1883,  from  Clymer  street  to  the  alley 
connect  Lug  with  the  Hill  road  at  a  corner  of 
J'>siah  Dives'  property.  This  right  was  de- 
fined In  and  secured  by  the  reservation  in 
the  deed  to  her  grantor,  and  in  the  latter's 
leed  in  trust  for  her.  It  does  not  appear  to 
have  entered  her  mind,  prior  to  the  Institu- 
tion of  this  suit  that  the  Kendall  alley  was 
ibandoned  by  the  plaintiff,  or  by  any  owner 
it  a  lot  or  lots  abutting  upon  It  nor  that  she 
iras  invested  by  any  act  of  theirs,  or  either 
it  them,  with  authority  to  exclude  them  from 
it.  in  the  rear  of  her  property.  Her  rights  in 
the  alley  were  the  same  as  the  plaintiff's,  and 
:>ther  owners  of  lots  abutting  thereon.  As 
ibey  conld  not  deprive  her  of  the  use  of  It  in 
:he  rear  of  their  lots,  she  could  not  prevent 


them  from  using  it  In  the  rear  of  hers.  The 
correspondence  between  the  litigants  In  the 
summer  preceding  the  issuance  of  the  writ  in 
this  case  shows  that  they  understood  their 
rights  and  obligations  in  reference  to  the  al- 
ley were  mutual,  and  that  they  recognized  it 
as  an  existing  way,  in  the  maintenance  of 
which  they  had  a  common  interest  Neither 
of  them  claimed  an  abandonment  of  it  or 
denied  to  the  other  the  use  of  It  Their  prin- 
cipal contention  appeared  to  relate  to  a  fence 
and  gates  erected  by  the  defendant  in  the  al- 
ley in  the  rear  of  her  lot  and  she  claimed 
that  they  were  placed  there  for  the  protection 
of  her  property,  and  were  constructed  so  as 
to  afford  reasonable  facilities  to  the  lot  own- 
ers for  the  use  of  the  alley,  while  the  plain- 
tiff claimed  that  they  constituted  an  unrea- 
sonable obstruction  to  her  use  of  it  and 
amounted  to  a  practical  denial  of  his  rights 
in  It  The  learned  court  below,  regarding 
this  contention  as  the  material  one  in  the 
case,  submitted  It  to  the  Jury,  in  a  clear,  ade- 
quate, and,  as  we  think,  correct  charge;  re- 
serving, however,  the  questions  raised  by  the 
defendant's  sixth  and  seventh  points.  The 
jury  found,  from  the  evidence  in  relation  to 
the  use  of  the  alley  by  the  lot  owners,  and 
the  work  done  by  them  upon  it,  that  the  ob- 
struction complained  of  was  an  unreasonable 
one. 

The  questions  raised  by  the  points  referred 
to  were  (1)  whether  there  was  any  evidence 
of  the  commission  of  a  trespass  by  the  de- 
fendant; and  (2)  whether  the  plaintiff  was 
estopped  by  his  deed  from  the  building  asso- 
ciation, and  his  neglect  to  fence  the  alley, 
from  asserting  any  right  in  the  latter.  So 
much  of  the  seventh  point  as  alleges  that  the 
plaintiff  never  "recognized  the  right  of  de- 
fendant through  his  property"  need  not  be 
considered,  because  it  is  a  statement  which 
plainly  disregards  the  uncontradicted  evi- 
dence in  the  case. 

The  learned  court  below,  upon  consideration 
of  the  reserved  questions,  concluded  that  the 
plaintiff  had  no  right  in  the  alley,  and  en- 
tered judgment  non  obstante  veredicto.  The 
grounds  of  this  conclusion  were  that  his  ac- 
ceptance of  a  deed  which  contained  no  refer- 
ence to  the  alley,  but  Included  the  land  on 
which  It  was  located  by  the  Kendall  plan,  to- 
gether with  his  alleged  encroachment  upon  It, 
and  his  neglect  to  remove  the  apple  tree  In 
It,  constituted  an  abandonment  of  It  In  this 
conclusion  we  think  there  was  error.  The 
plaintiff  accepted  the  deed  with  actual,  as 
well  as  constructive,  notice  and  knowledge 
of  the  existence  and  location  of  the  alley. 
The  deed  gave  him  no  right  In  the  alley 
which  interfered  in  the  slightest  degree  with 
the  rights  of  the  other  lot  owners  therein. 
He  neither  did  nor  claimed  anything  under 
the  deed  which  he  or  they  regarded  as  preju- 
dicial to  their  rights.  There  was  no  perma- 
nent or  material  encroachment  upon  the  al- 
ley by  the  plaintiff,  or  anything  done  or  omit- 
ted by  him  Indicative  of  an  intention  to  aban- 
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don  It,  or  to  deny  to  the  defendant  and  the 
other  lot  owners  the  use  of  It  for  the  pur- 
poses to  which  it  was  dedicated.  The  evi- 
dence in  relation  to  the  grape  arbor  and  the 
apple  tree  did  not  show  an  obstruction  which 
would  have  justified  the  defendant,  or  any 
other  lot  owner,  in  closing  the  alley.  The 
former  is  the  only  obstruction  placed  in  it  by 
the  plaintiff,  and  it  affords  no  justification  of, 
or  excuse  for,  the  act  of  the  defendant.  Bel- 
las v.  Pardoe  (Pa.  Sup.)  15  Atl.  865.  The  ap- 
ple tree  was  in  the  alley  when  the  plaintiff 
bought  his  lots,  and,  as  he  was  not  requested 
to  remove  it,  the  fair  inference  is  that  It  was 
not  regarded  as  a  serious  obstruction.  It  is 
worthy  of  note,  in  this  connection,  that  there 
was  no  reference  in  any  of  the  defendants' 
points  to  the  grape  arbor  and  apple  tree  as 
constituents  of  the  defense,  nor  request  for 
instructions  based  on  the  evidence  in  relation 
to  them.  Besides,  it  is  well  to  remember 
that  the  other  lot  owners  have  the  same 
rights  in  the  alley  that  the  litigants  have,  and 
that  the  latter  cannot  exclude  the  former 
from  it  In  support  of  the  views  we  have 
taken  concerning  the  effect  of  the  plaintiff's 
acceptance  of  a  deed  which  contained  no  ref- 
erence to  the  alley,  It  is  sufficient  to  cite  Ap- 
peal of  Ferguson,  117  Pa.  St.  451, 11  Atl.  885. 
The  specifications  of  error  are  sustained.  The 
judgment  is  reversed,  and  judgment  is  now 
entered  on  the  verdict  in  favor  of  the  plain- 
tiff and  against  the  defendant,  for  one  dollar 
and  costs. 


WINTON  COAIi  CO.,  Limited,  v.  PANCOAST 
COAL  CO. 


(Supreme  Court  of  Pennsylvania. 
1885.) 


Oct  7, 


Assumpsit— Bt  Tenant  in  Common— Estoppel— 
Equity  Jurisdiction— Accounting. 

1.  Where  one  of  several  tenants  in  com- 
mon in  a  stratum  of  coal  has  taken  coal  there- 
from, and  sold  it,  and  received  the  proceeds, 
another  of  such  tenants  may  sue  him  in  as- 
sumpsit, the  only  thing  in  dispute  being  wheth- 
er plaintiff's  interest  is  a  one-fourth  or  a  one- 
eighth.  . 

2.  Plaintiff,  a  tenant  in  common  in  a  stra- 
tum of  coal,  by  Recognizing  an  agreement  ex- 
ecuted by  his  cotenants  and  defendant,  allow- 
ing defendant  to  mine  the  coal,  so  far  as  the 
price  per  ton  to  be  paid  by  defendant  was  con- 
cerned, and  by  receiving  an  eighth  thereof,  is 
not  estopped  to  claim  that  his  interest  is  a 
fourth,  though  in  the  agreement  his  interest  is 
recited  as  an  eighth;  he  having  refused  to  sign 
the  agreement,  and  it  being  provided  therein 
that  nothing  in  it  should  alter,  affect,  or  im- 
pair the  interest  of  any  of  the  grantors. 

3.  The  supplement  of  April  22.  1850  (P.  L 
502),  to  Act  1850,  relative  to  litigation  be- 
tween tenants  in  common,  will  not  be  construed 
to  require  a  suit  in  equity,  where  one  has  a 
legal  right,  as  this  would  be  depriving  parties 
of  the  right  to  jury  trial,  contrary  to  the  con- 
stitution. 

4.  Act  1850,  giving  equity  jurisdiction  for 
the  stating  of  an  account,  where  coal  mines  are 
held  by  tenants  in  common,  requiring  all  the 
tenants  in  common  to  be  made  parties,  and  the 
ascertainment  by  the  court  of  the  quantity  and 
value  of  the  coal  taken,  and  the  sum  that  may 


be  justly  and  equitably  due  by  or  from  or  to 
them,  respectively,  does  not  present  an  action 
in  assumpsit  by  one  tenant  in  common  against 
another,  where  no  question  of  account  is  in- 
volved, or  can  possibly  be  raised,  but  the  other 
cotenants  have  been  paid  by  defendant,  ac- 
cording to  an  agreement  between  them,  and  the 
only  question  is  which  of  two  amounts  plain- 
tiff is  entitled  to  receive  from  defendant  de- 
pendent on  whether  his  interest  in  the  coal  is 
an  eighth  or  a  fourth. 

Appeal  from  court  of  common  pleas,  Lack- 
awanna county. 

Assumpsit  by  the  Winton  Coal  Company, 
Limited,  against  the  Pancoast  Coal  Com- 
pany. Judgment  for  defendant  Plaintiff 
appeals.     Reversed. 

Garrick  M.  Harding,  S.  B.  Price,  John  B. 
Colling*,  and  A.  H.  Winton,  for  appellant. 
Jessups  &  Hand  and  Willard,  Warren  & 
Knapp,  for  appellee. 

STERRETT,  C.  J.  This  record  does  not 
present  the  precise  question  that  was  left 
undetermined  In  Lack  v.  Luck,  113  Pa.  St. 
256,  6  Atl.  142,— whether,  in  the  absence  of 
an  express  agreement  to  pay  assumpsit  will 
lie  between  tenants  in  common  for  use  and 
occupation  of  the  common  property.  This 
contention  relates  to  proceeds  of  coal  min- 
ed from  an  underlying  stratum  in  a  tract 
of  about  108  acres  of  land.  The  testimony 
introduced  by  plaintiff  company  tended  to 
show  title  in  it,  as  tenant  in  common  with 
defendant  and  others,  to  an  undivided  one- 
fourth  part  of  said  coal;  that  all  the  coal 
taken  out,  up  to  the  time  suit  was  brought, 
was  mined,  sold,  and  the  proceeds  thereof 
received  by  defendant  company,  and  por- 
tions of  said  proceeds  were  paid  by  it  to  the 
other  tenants  In  common.  But  plaintiff 
company  claims  that,  Instead  of  the  one- 
eighth  which  it  received,  it  was  entitled  to 
one-fourth  of  said  proceeds.  Plaintiff  also 
offered  in  evidence  monthly  statements  ren- 
dered by  defendant  showing  the  number  of 
tons  of  coal  mined,  and  the  royalty  payable 
thereon  by  the  terms  of  the  lease  signed  by " 
all  the  cotenants  except  plaintiff.  In  this 
offer  plaintiff  admitted  the  correctness  of 
the  statements  as  to  the  amount  of  coal  min- 
ed and  rate  of  royalty,  but  at  the  same  time 
claimed  that  its  share  of  said  admitted  pro- 
ceeds of  sale  was  one-fourth,  instead  of  one- 
eighth.  This  offer  was  rejected  by  the 
learned  trial  judge,  and  a  verdict  directed  for 
defendant,  on  the  ground  that  in  such  case 
assumpsit  will  not  lie  between  tenants  in 
common. 

The  testimony  thus  offered  and  rejected 
tended  to  show  that  one  tenant  In  common 
had  mined  an  admitted  amount  of  the  com- 
mon coal,  sold  it  for  a  price  satisfactory  to 
both  parties,  and  holds  a  part  of  the  pro- 
ceeds of  sale  to  the  exclusion  of  Its  coten- 
ant,  who  sues  to  recover  a  sum  equal  to 
that  which  it  has  already  received  of  the 
common  fund  produced  by  said  sale.  Plain- 
tiff's cotenancy,  to  the  extent  of  a  one- 
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eighth  interest  In  the  proceeds  of  the  coal 
sold,  Is  conceded;  and  it  has  already  re- 
ceived, as  is  admitted,  that  proportion  there- 
of. It  claims,  however,  that  the  quantum 
of  Its  interest  in  said  proceeds  is  one-fourth, 
instead  of  one-eighth,  and  hence  it  seeks 
to  recover  one-eighth  more.  In  view  of  the 
facts  that  appear  to  be  undisputed,  and  of 
the  farther  facts  which  the  proffered  testi- 
mony tends  to  prove,  we  think  the  learned 
court  erred  in  holding  that,  in  the  circum- 
stances, an  action  of  assumpsit  could  not 
be  maintained. 
The  complicated  machinery  and  delay  of 
the  old  action  of  account  render  has  never 
made  It  a  favorite  remedy;  and  the  tenden- 
cy of  American  courts,  if  not,  also,  those 
of  the  mother  country,  has  been  to  give  the 
statute  of  4  Anne,  c.  16,  §  27,  a  remedial  and 
liberal  construction,  so  as  to  allow  indebita- 
tus assumpsit  for  money  had  and  received 
to  lie  in  place  of  the  old  action  of  account 
render,  by  one  tenant  In  common  against 
his  cotenant  for  rents  and  profits  which  the 
latter  has  actually  received  over  and  above 
bis  share  thereof,  and  which  actually  belong 
to  his  cotenant.  Brlgham  v.  Eveleth,  9 
Mass.  541;  Miller  v.  Miller,  9  Pick.  34; 
Cochran  v.  Carrington,  25  Wend.  409;  Scant- 
lin  v.  Allison,  32  Kan.  376,  4  Pac.  618;  Abel 
t.  Love,  17  Cal.  233;  Borrell  v.  Borrell,  33 
("a.  St  492;  Hudson  v.  Ooe,  79  Me.  83,  8 
Ml.  249;  11  Am.  &  Eng.  Euc.  Law,  1128; 
!  Share.  &  B.  Lead.  Cas.  Real  Prop.  98,  110. 
is  was  said  In  Fanning  v.  Chadwlck,  5  Pick. 
124,  account  render  "Is  almost  obsolete,  even 
a  England,  and  there  seems  to  be  no  neces- 
>lty  for  reviving  It  here.  Justice  may  be  ad- 
uinistered  in  a  form  more  simple  and  less 
apensive,  by  an  action  of  assumpsit," 
'  *  *  which  "now  has  all  the  advan- 
ces, without  the  disadvantages,  peculiar 
o  an  action  of  account"  Where  the  co- 
f-nant  has  actually  received  the  rent  of  the 
ommon  property,  or  has  converted  coal, 
imber,  oil,  gas,  or  minerals  (part  thereof) 
lto  cash,  and  retains  a  share  thereof  which 
dually  belongs  to  his  co-owner,  there  would 
eem  to  be  no  good  reason  why,  In  a  proper 
we.  he  may  not  be  sued  In  assumpsit  for 
is  cotenant's  share  thereof. 
By  the  agreement  of  December  30,  1886, 
bleb  was  offered  in  evidence,  plaintiff  was 
jeognized  by  defendant  as  a  tenant  in  com- 
lon  with  It  of  the  stratum  of  coal,  as  the 
une  then  existed.  It  Is  true,  the  agreement 
■isames  to  set  out  the  respective  Interests 
'  the  tenants  in  common;  but,  by  paragraph 
t  thereof,  the  defendant  agreed  that  there  is 
>thing  in  the  contract  that  should  alter,  af- 
ct,  or  impair  the  title,  interest,  or  estate 
'  any  of  the  grantors.  Inasmuch  as  plaintiff 
fused  to  sign  this  agreement,  and  only  rec- 
jnlzed  its  provisions  in  so  far  as  they  pro- 
<led  for  royalties  or  price  to  be  paid  for  coal 
ined  by  defendant,  it  is  not  estopped  to  any 
•cater  extent  Defendant  has  not  sold  the 
:1c  claimed  by  plaintiff  to  the  coal  in  place, 


but  has  mined,  sold,  and  disposed  of  the  coal 
Itself,  In  such  manner  that  the  same  cannot 
be  recovered  by  ejectment.  Nor  is  the  pres- 
ent an  action  for  the  use  and  occupation  of 
the  land,  but  merely  for  the  proceeds  of  coal 
sold,  plaintiff's  title  to  which  has  been  legally 
divested;  and,  from  the  nature  of  the  trans- 
action, the  coal  thus  mined  and  sold  cannot  be 
recovered  in  specie,  in  any  form  of  action. 
By  sustaining  this  action,  defendant  Is  not 
deprived  of  any  legal  right,  nor  prevented 
from  setting  up  any  defense  that  might  oth- 
erwise be  interposed.  On  the  contrary,  cir- 
cuity of  action  is  avoided,  and  the  rights  of 
both  parties  may  be  fully  protected.  No  con- 
flicting title  to  the  coal  that  still  remains  In 
place,  or  right  of  inheritance,  will  be  tried, 
inasmuch  as  the  coal  mined,  etc.,  has  been 
converted  Into  money.  In  actions  for  the  pur- 
chase money  of  land,  where  it  Is  necessary 
to  effect  Justice,  the  courts  may  pass  upon  the 
title  to  the  real  estate  Involved.  Lewis  v. 
Robinson,  10  Watts,  338. 

The  supplement  of  April  22,  1856  (P.  L. 
502),  to  the  act  of  1850  is  Inapplicable  to  this 
case.  To  construe  It  otherwise  would  deprive 
the  parties  of  the  right  to  trial  by  jury,  and, 
to  that  extent,  would  make  the  act  unconsti- 
tutional. We  have  heretofore  held  that  the 
statute  must  be  restricted  to  such  cases  as 
are  proper  subjects  of  equitable  Jurisdiction; 
that  this  preliminary  question,  whether  there- 
are  sufficient  grounds  for  equitable  interpo- 
sition, Is  for  the  courts,  and  not  for  the  legis- 
lature; and  that  the  legislature  cannot,  by 
its  mere  declaration  to  that  effect,  convert  a 
legal  right  into  an  equitable  one.  Coal  Co,  v. 
Snowden,  42  Pa.  St  488;  Norrls'  Appeal,  64 
Pa.  St  280.  For  like  reasons,  we  think  the 
original  act  of  1850  is  not  applicable  to  this 
case.  That  act  gives  equity  jurisdiction  for 
the  stating  of  an  account  where  coal  mines 
or  mineral  shall  be  held  by  two  or  more  per- 
sons as  tenants  in  common,  and  coal  shall  be- 
taken out  by  one  or  more  of  said  owners.  It 
provides  that  all  the  tenants  in  common  shall 
be  made  parties,  and  that  the  court  shall  as- 
certain the  quantity  and  value  of  the  coal 
taken,  and  the  sum  that  may  be  Justly  and 
equitably  due  by,  from,  or  to  them,  respective- 
ly, therefor,  according  to  their  respective  in- 
terests in  the  lands.  In  the  case  before  us 
no  question  of  account  is  Involved,  or  could 
possibly  be  raised.  As  the  case  is  now  pre- 
sented, there  does  not  appear  to  be  any  reason 
for  bringing  in  any  of  the  other  tenants  In 
common.  The  plaintiff  admits  the  quantity 
and  value  of  the  coal  mined  and  sold  by  de- 
fendant. There  Is  no  controversy  as  to  the 
sum  due,  unless  it  shall  appear  later  by  a  dis- 
pute as  to  the  quantum  of  plaintiff's  Interest; 
and  even  then  the  only  question  will  be 
whether  it  is  more  than  one-eighth,  and,  If 
so,  how  much  more.  It  Is  quite  clear  that  no 
question  of  account  can  possibly  arise,  as  the 
case  Is  now  presented.  It  follows  that  there 
Is  nothing  to  bring  it  within  equity  jurisdic- 
tion, and  the  reasoning  of  this  court  as  to 
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the  operation  of  the  act  of  1856  would  seem 
to  apply  with  equal  force  to  an  attempted  ap- 
plication of  the  act  of  1850  to  this  case. 

For  these  and  other  reasons  that  might  be 
suggested,  we  think  that  both  specifications 
of  error  should  be  sustained.  Judgment  re- 
versed, and  a  venire  facias  de  novo  awarded. 


COMMONWEALTH  ex  rel.  HENSEL,  Attor- 
ney General,   v.   BOROUGH   OF 
BEAVER  et  al. 

(Supreme  Court  of  Pennsylvania.    Oct  28, 
1893.) 

Pcblic  Squares— Dedication  bt  State— Streets 
— Regulation  bt  Boroughs. 

1.  Where  the  state  platted  land,  owned  by 
it,  as  a  town,  marking  squares  reserved  there- 
on as  "Public  Squares,"  and  sold  lots  there- 
by, it  dedicated  the  squares  to  appropriate 
public  uses. 

2.  Boroughs,  under  the  authority  given 
them  by  Act  April  3,  1851  (P.  L.  321),  to  regu- 
late public  squares,  may  make  pleasure  drives 
around  them. 

3.  Boroughs  may,  by  ordinance,  or  its 
equivalent,  define  the  limits  of  sidewalks  and 
curbs  thereon,  leaving  sufficient  space  for  trav- 
el 

Appeal  from  court  of  common  pleas,  Beaver 
county. 

Suit  by  the  commonwealth,  on  the  relation 
of  W.  U.  Hensel,  attorney  general,  against 
the  borough  of  Beaver  and  others,  members 
of  council,  for  Injunction.  From  the  decree 
plaintiff  appeals.     Affirmed. 

The  opinion  of  the  court  below,  per  SW- 
ING, J.,  was  as  follows: 

"On  the  pleadings  and  findings  of  fact  there 
arise  two  general  questions  as  to  the  power 
of  the  borough  authorities  and  the  manner 
of  its  exercise:  First,  as  to  the  public 
squares  within  the  borough  limits;  and,  sec- 
ond, as  to  the  public  streets  therein.  Coun- 
sel for  the  complainant  take  the  broad  ground 
that  the  state  has  never  dedicated  these 
squares  for  public  use,  but  simply  reserved 
them,  and  that  the  state,  as  owner,  has  the 
absolute  power  of  disposal,  control,  and  at 
least  has  the  sole  and  exclusive  right  to  di- 
rect and  limit  the  uses  thereof;  and  that  the 
borough  authorities  have  no  power  over  the 
squares  to  regulate  and*  manage,  unless  per- 
haps to  keep  them  clean,  but  not  even  to  cot 
down  a  tree,  whether  of  natural  growth  or 
planted  by  the  borough  or  a  private  person. 
The  very  able  and  Ingenious  argument  of 
Hon.  Daniel  Agnew,  late  chief  justice,  con- 
tained in  that  valuable  publication,  'Settle- 
ment and  Titles  In  Northwest  Pennsylvania,' 
and  In  other  documents,  and  his  argument  la 
this  case,  presents  this  view  in  the  strongest 
possible  light.  I  have  so  long  been  accus- 
tomed to  follow  and  rely  on  his  judgment  in 
such  matters  as  to  doubt  my  own  judgment 
when  not  in  harmony  with  his  views;  but 
In  this  case  the  argument  fails  to  convince 
me  that  it  is  correct.  The  state,  as  owner 
■of  the  land,  laid  out  a  town  plot  to  procure 
money  by  the  sale  of  lots  therein.     Follow- 


ing the  custom  of  private  owners,  am 
cially  that  of  William  Penn  and  his  d< 
ants,  It  provided  for  reserving  for 
uses'  certain  squares  In  the  town.  Iti 
er  officers  had  these  squares  marked 
plan  'public  squares,'  and  by  this  pi 
lots  were  sold.  If  a  private  owner  c 
had  so  laid  out  a  plan  of  lots,  and  bo  t 
and  reserved  public  squares,  deelarin 
they  were  not  to  be  sold,  but  reserv 
public  use,  and  had  so  sold  the  lots 
can  be  no  doubt  that  under  the  law  i 
down  In  the  courts  of  this  and  other 
and  of  the  United  States  It  would  to 
to  be  a  dedication  for  such  appropriate 
uses  as  would,  under  usage  and  cust 
deemed  to  have  been  fairly  In  contem 
at  the  time  of  so  laying  out  and  sell! 
in  the  plan  as  courthouses,  markets,  cb 
and  for  pleasure  grounds,  etc.  Bart 
Howell's  Lessee,  6  Pet  498;  Presidei 
of  City  of  Cincinnati  v.  White's  Less 
430;  New  Orleans  v.  U.  S.,  10  Pe 
Com.  v.  Rush,  14  Pa.  St  186-189;  C 
Bowman,  3  Pa.  St.  202.  The  variou 
in  relation  to  the  public  squares  an 
mons  in  Allegheny  City,  in  my  judgme 
tain  this  view.  The  act  of  assembly 
matter  reserved  the  squares  'for  use 
state,'  and  designated  the  use  in  the 
squares.  P.  L.  1831,  p.  321.  In  B 
ham  v.  Anderson,  48  Pa.  St  258,  the 
stated  thus:  'It  has  been  the  practice 
country  in  laying  out  towns  to  have  t 
surveyed,  and  a  plan  made  in  accc 
with  the  survey,  designating  the  streei 
lie  squares,  and  open  spaces  left  fc 
mons,  wharves,  or  any  other  public  p 
Those  streets,  squares,  and  open  spa 
thus  dedicated  to  the  public  by  the  i 
tors  of  the  soil,  whether  they  be  the  i 
private  individuals.'  In  Cook  v.  City 
lington,  30  Iowa,  95,  the  act  of  cong 
July  2,  183C,  directing  the  laying  off 
town  of  Burlington,  provided  that  tb 
tlty  of  land  on  the  river  bank  at  the  t 
B.,  and  running  with  said  river  the 
length  of  said  town,  'shall  be  reserve 
sale  for  public  use  and  remain  for  xu 
public  highway  and  for  other  public 
Held,  that  the  strip  so  reserved  wa 
cated  to  public  use,  and  that  after  the 
i  lots  the  act  making  this  dedication  a 
the  character  of  a  contract,  and  could 
abrogated  by  congress  or  its  grantee. 
"It  is  difficult  to  see  any  equitable 
why  there  should  be  one  rule  as  to 
vate  owner  and  another  when  the  slat 
owner,  does  the  same  thing.  It  seem 
that  the  state  by  its  action  not  only  r 
from  sale,  but  also  dedicated  to  pub 
the  squares  In  question.  The  ar 
drawn  from  the  fact  that  the  state  un 
to  designate  thereafter  some  of  the 
uses  to  which  these  squares  might  be 
at  most  but  persuasive  authority.  If 
In  derogation  of  the  right,  it  would  no 
the  question.    New  Orleans  v.  D.  S-, 
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716.  The  state,  after  the  sale  of  lots,  held 
the  legal  title  thereto,  but  in  trust  for  the 
proper  public  uses.  The  original  borough 
charter  gare  but  meager  powers  to  the  bor- 
ough authorities.  The  legislature  had  power 
to  provide  by  special  or  general  enactment 
how  all  such  public  squares  or  streets  should 
be  used;  and  this  whether  the  legal  title  to 
the  land  was  in  the  state  or  In  a  private  per- 
son, provided  It  did  not  violate  the  terras  of 
the  original  dedication.  To  this  inherent 
power  of  the  legislature  to  exercise  municipal 
authority  may  be  attributed  the  acts  of  as- 
sembly designating  the  portions  of  these  pub 
lie  squares  to  be  used  for  a  courthouse  and 
for  churches,  rather  than  to  any  right,  or 
even  claim,  to  exercise  such  power  as  owner 
of  toe  land.  This  power  of  regulation  had 
not  then  been  delegated  to  borough  councils. 
By  Act  April  3,  1851  (P.  h.  p.  321,  i  2),  the 
corporate  officers  of  boroughs  were  given 
power,  inter  alia,  to  regulate  the  roads, 
streets,  lanes,  alleys,  courts,  common  sewers, 
public  squares,  common  grounds,  footwalks, 
pavements,  culverts,  gutters,  and  drains,  and 
the  heights,  grades,  widths,  slopes,  and  forms 
thereof,  and  they  shall  have  all  other  needful 
jurisdiction  over  the  same.'  By  act  of  as- 
Koibly  of  8th  of  May,  1856,  the  trustees  of 
the  Beaver  Academy  were  authorised  to  oc- 
:opv  the  public  square  in  the  southeast  eer- 
ier of  the  borough  of  Beaver  for  new  acad- 
!my  buildings,  'provided  that  the  same  be 
lone  with  the  consent  of  the  burgess  and 
ttuncllmen  of  said  borough.'  This  is  per- 
iuasive  authority  in  favor  of  power  in  the 
wrough,  although  the  borough  of  Beaver  did 
lot  come  under  the  general  borough  law  un- 
U  proceedings  had  at  No.  2,  September  sea- 
ion,  1866,  of  the  court  of  quarter  sessions  of 
leaver  county.  This  legislation,  and  the 
troceedings  in  court  bringing  the  borough  un- 
ler  the  general  borough  law,  vested  in  the 
orporate  authorities  full  power  to  regulate 
od  care  for  these  public  squares;  not,  how- 
ver.  to  affect  the  designation  of  public  uses 
eretofore  made  by  the  acts  of  assembly,  but 
o  improve,  beautify,  and  regulate  for  public 
eneflt,  specially  for  the  inhabitants  of  the 
i'wn,  and  incidentally  for  the  public  general- 
r.  The  legislature  may,  by  general  act,  re 
ume  its  power  of  regulation  and  control,  but 
:  Is  very  doubtful  if  any  special  act  relating 
>  the  public  squares  of  Bearer  would  now 
e  constitutional.  The  present  constitution' 
rohibits  special  or  local  legislation  regulat- 
«  the  affairs  of  boroughs  or  relating  to 
•nblic  grounds'  not  of  the  state.     Const,  art 

I  7.  But,  even  if  the  state  has  the  power 
aimed  by  plaintiff,  it  has  failed  to  exercise 

for  many  years,— It  has  failed  to  care  for 
ie  public  squares.  The  borough  authorities 
mm  care  for  them  to  prevent  them  from  re- 
isJnlng  or  becoming  a  pnbile  nuisance.   And 

will  be  time  enough  for  the  attorney  gen- 
ii to  Intervene  when  the  legislature  directs 
me  one  to  take  charge  or  designates  some 
her  public  use  with  which  the  regulations 
v.33A.no.2— 8 


complained  of  are  inconsistent.  The  council 
can  regulate,  care  for,  and  Improve  the  public 
squares  by  ordinance  or  resolution,  or  other- 
wise by  its  officers  In  any  way  not  Inconsist- 
ent with  the  proper  public  use.  We  are  un- 
able to  see  that  malting  the  driveways  com- 
plained of  is  an  unreasonable  or  unlawful 
exercise  of  the  power  to  regulate.  Unless 
the  shade  trees  are  to  be  removed  from  the 
alleys  of  25  feet  in  width  there  is  not  suffi- 
cient room  to  make  a  convenient  or  safe 
pleasure  drive  around  the  squares  without  oc- 
cupying a  part  thereof  with  such  driveway. 
The  council,  in  Its  discretion,  has  seen  fit  to 
make  the  sufficient  way  by  taking  a  part  of 
the  alley  ways  and  a  part  of  the  square.  We 
would,  if  fixing  the  plan,  have  paid  less  at- 
tention to  existing  rows  of  trees,  looking  to 
the  future  to  supply  the  place  by  others;  but 
we  are  unable  to  say  that  the  plan  of  the 
council  is  either  unreasonable  or  that  it  is  not 
the  best  that  could  have  been  adopted  at  this 
time. 

"The  commonwealth  has  no  ground  for  com- 
plaint of  invasion  of  its  rights  in  these  public 
squares.  As  to  the  streets  or  alleys  complain- 
ed of,  a  different  question  arises.  No  action 
has  been  taken  to  vacate  these  alleys  laid  out 
by  the.  commonwealth  in  its  plan  of  the  town 
of. Beaver,  and  vacation  thereof  is  denied. 
Numerous  encroachments  have  been  made 
thereon  by  buildings  and  otherwise.  Borough 
authorities,  the  public,  and  other  owners  of 
property  have  submitted  to  these  encroach- 
ments for  30,  40,  or  50  years.  All  this,  how- 
ever, does  not  legalize  the  obstructions,  nor 
bar  the  right  of  the  public  to  have  the  street 
kept  open.  This  bill  is  filed  to  prevent  the 
borough  authorities  from  closing  the  alleys. 
We  are  asked  by  counsel  to  take  the  broad 
ground  that  the  public  Is  entitled,  not  only 
to  a  free  passage  along  the  highway,  but  to  a 
free  passage  along  any  and  every  portion  of  it 
not  in  the  actual  use  of  some  other  traveler.' 
Com.  v.  McNaugher,  131  Pa.  St.  55,.  18  Atl. 
934,  and  other  authorities  are  cited  in  support 
thereof.  This  doctrine  would  not  only  re- 
quire the  removal  of  the  porches  and  steps 
encroaching  on  these  alleys,  but  would  ex- 
clude shade  trees  or  any  other  ornamentation 
on  the  streets.  The  cose  of  Com.  v.  Mc- 
Naugher, supra,  was  that  of  a  permanent  build- 
ing and  fences  erected  unlawfully  to  exclude 
the  public  from  use  of  the  street  The  general 
proposition  that  the  public  have  a  right  to 
travel  on  foot  or  in  vehicles  over  every  por- 
tion of  the  highway  is  modified  largely  by  ex- 
ceptions. In  Com.  v.  Zimmerman,  95  Pa.  St 
202,  Mercur,  J.,  in  delivering  the  opinion  of 
the  court,  says:  'So  shade  trees  may  stand 
between  the  sidewalk  and  the  central  part  of 
the  street  without  constituting  a  nuisance  per 
se.  The  mere  partial  obstruction  of  a  part 
of  the  street,  when  in  fact  such  obstruction 
does  not  interfere  with  the  public  use,  does 
not  create  a  nuisance.  •  *  *  The  right  to 
partially  obstruct  a  street  does  not  appear  to 
be  limited  to  a  case  of  strict  necessity.    It 
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may  extend  to  cases  of  convenience  or  orna- 
ment, provided  It  does  not  unnecessarily  In- 
terfere with  public  travel.'  In  Com.  v.  Hauck, 
103  Pa.  St.  630,  defendant  had  built  bis  bouse 
within  a  foot  of  tbe  street  line,  and  had  laid  a 
sidewalk  7%  feet  on  the  street,  and  outside 
the  sidewalk  had  planted  six  trees  and  placed 
two  hitching  posts,  and  this  on  a  street  36 
feet  in  width.  Held  not  to  be  a  nuisance, 
nor  an  unlawful  obstruction  of  the  highway. 
In  Livingston  v.  Wolf,  130  Pa.  St  519,  20 
Atl.  551,  a  borough  ordinance  authorizing  the 
use  of  3  feet  6  inches  of  the  footway  for  steps, 
bay  windows,  etc.,  was  held  to  be  a  reason- 
able regulation.  In  Hullng  v.  Henderson,  161 
Pa.  St.  553,  29  Atl.  270,  plaintiff,  a  lot  owner, 
having  planted  shade  trees  on  the  street  in 
front  of  his  lot  out  on  the  public  street,  re- 
covered damages  against  defendant  for  trim- 
ming the  trees  so  as  to  kill  them.  These  and 
numerous  other  cases  in  this  state  and  else- 
where show  that  in  the  absence  of  munic- 
ipal regulation,  lot  owners  may,  for  purposes 
of  necessity,  ornament,  or  convenience,  par- 
tially obstruct  a  highway  In  a  reasonable 
manner,  so  as  not  to  prevent  the  use  of  the 
highway  by  the  public;  and  that  the  munic- 
ipal authorities  may,  by  ordinance  or  other- 
wise, regulate  the  manner  of  this  public  use 
and  tbe  ornamentation.  What  is  a  reason- 
able exercise  of  this  discretion  depends  on  the 
circumstances.  In  this  case,  except  as  a 
pleasure  drive,  there  is  but  little  vehicle  travel 
on  these  highways  around  the  public  squares, 
the  lots  being  occupied,  for  the  most  part,  as 
private  residences.  Adopting  the  views  of 
Judge  Agnew,  10  feet  would  be  sufficient 
width  for  the  roadway  for  all  this  travel. 
The  public  squares,  now  well  cared  for,  are 
enhanced  In  attraction  by  having  a  portion  of 
these  25-foot  streets  occupied  for  ornamenta- 
tion. Lot  owners  have  so  used  it  for  many 
years  without  objection.  We  are  of  the  opin- 
ion that  the  corporate  authorities  have  power 
by  ordinance,  or  its  equivalent,  to  define  the 
limits  of  sidewalks  and  curbs  thereon,  to  the 
extent  that  Is  proposed  as  to  Commerce,  In- 
surance, and  Corporation  alleys,  and  except 
as  hereinafter  stated  as  to  Turnpike  alley. 
If  any  party  is  aggrieved  by  the  lawful  exer- 
cise of  authority  an  appeal  lies  to  the  court 
of  quarter  sessions.  Borough  of  Chnrtlers* 
Appeal  (Pa.  Sup.)  8  Atl.  181;  Act  1851,  g  27 
(P.  L.  326). 

"The  next  question  is,  have  the  corporate 
officers  proceeded  In  proper  form  to  exercise 
this  authority?  The  manner  in  which  the 
borough  councils  proceeded  to  change  these 
streets— 1.  e.  to  fix  the  place  for  curb,  side- 
walk, and  driveway— was  faulty  In  many 
particulars. 

"First.  Such  a  change  would  best  be  made 
by  a  formal  ordinance  setting  forth  specially 
the  location  of  each,  and  specifying  the  por- 
tions to  be  used  as  ornamental,  either  by  lot 
owners  or  the  borough  authorities,  with  a 
plan  easily  understood;  and.  if  changes  of 
grade  were  to  be  made,  they  should  be  speci- 


fied. They  acted  by  an  Informal  resolution, 
adopting  the  plan  or  plot  of  the  borough  en- 
gineer; and  while,  on  examination,  this  fixes 
the  locations,  yet  It  is  not  clear  and  definite 
as  to  the  alleys.  Apparently  It  does  not  affect 
Turnpike  alley.  But  the  resolution  in  place 
of  an  ordinance  would  be  sufficient  if  othei 
defects  are  not  fatal.  Sower  v.  Philadelphia, 
35  Pa.  St.  23L 

"Second.  Act  1851,  i  3,  par.  8  (P.  L.  p 
323),  makes  it  the  duty  of  the  corporate  offi 
cers  to  give  due  and  personal  notice  to  all 
persons  resident  in  the  borough  directly  in- 
terested  therein  of  any  proposition  to  fix  cm 
change  the  roads,  streets,  lanes,  etc.,  or  in 
the  grading  or  regulation  thereof  and  to  des- 
ignate a  time  and  place  when  they  shall  in 
heard  in  relation  thereto.'  The  lot  owners 
abutting  on  these  alleys  were  directly  inter- 
ested In  the  changes  of  sidewalk  and  drive 
way,  and  yet  no  notice  of  tbe  proposition  t< 
change  was  given  them.  Such  notice  and  t 
hearing  might  have  resulted  In  a  plan  satis- 
factory to  all.  Were  it  an  open  question,  w« 
would  hold  the  giving  of  this  notice  to  be  < 
prerequisite  to  the  Jurisdiction  to  .pass  sucl 
ordinance.  There  are  authorities  in  the  lowei 
courts  on  both  sides  of  the  question;  th« 
weight  of  them  being  In  the  affirmative.  Bui 
In  White  v.  Borough  of  McKeesport,  lOl  Pa; 
St.  400,  in  an  action  of  trespass  by  a  lot  own- 
er against  the  borough,  it  is  expressly  held 
that  this  provision  is  but  directory,  and  iti 
omission  does  not  Invalidate  the  proceeding 
The  case  of  City  of  Pittsburg  v.  Coursin,  7-j 
Pa.  St  400,  therein  cited  in  support,  is  easily 
distinguishable  from  this  question.  In  Beau 
mont  v.  City  of  Wilkes-Barre,  142  Pa.  St 
210,  21  Atl.  888,  the  court  below  followed 
with  hesitation,  the  ruling  in  White  v.  M«i 
Keesport,  and  held  the  provision  to  be  merely 
directory.  The  supreme  court  affirmed  th", 
judgment  'on  the  opinion  of  the  court  below. 
The  judgment,  however,  might  have  beet 
affirmed  on  one  of  the  other  grounds,  ii 
Opening  of  Taylor  Ave.,  146  Pa.  St.  638,  2 
Atl.  392,  the  court  below  holds,  Inter  alia,  ai 
follows:  'I  am  of  the  opinion  that  persona 
notice  of  the  ordinance,  at  least,  must  be  giv 
en,  and  also  of  any  proposition  to  fix.  regu 
late,  etc.,  the  roads  and  streets  of  tbe  bor 
ough,  to  all  persons  directly  Interested  there 
in;'  apparently  not  having  noticed  tbe  cam 
of  White  v.  McKeesport.  There  were  otbe 
irregularities  in  the  proceedings.  Tbe  pro 
ceedings  were  set  aside,  and  on  appeal  to  thi 
supreme  court  the  judgment  was  affirms 
without  any  opinion  filed,  or  reference  to  t  h 
opinion  of  the  court  below,  although  Whlti 
v.  McKeesport  was  cited  by  appellant's  conn 
sel.  The  judgment  might  have  been  affirmed 
on  other  grounds.  I  feel  bound  to  follow  th 
express  ruling  of  the  supreme  court  until  thi 
same  court  has  expressly  overruled  its  owi 
decision. 

"Third.  The  same  section,  par.  4,  makes  i 
the  duty  of  the  corporate  officers  to  publisl 
It  In  at  least  one  newspaper,    *   •    *     and  In 
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do*  less  than  twelve  advertisements,  to  be 
put  In  the  most  public  places  In  the  borough, 
every  enactment,  regulation,  ordinance  or  oth- 
er general  law,  at  least  10  days  before  the 
same  shall  take  effect.'  No  such  publication 
or  advertisement  was  made  of  this  enactment. 
"Fourth.  The  third  paragraph  of  the  sixth 
(section  of  the  same  act  makes  it  the  duty  of 
the  burgess  to  sign  the  several  by-laws, 
rales,  regulations,  and  ordinances  adopted, 
after  they  shall  have  been  duly  and  correctly 
transcribed  by  the  secretary.  The  third 
section  of  the  act  of  23d  May,  1893  (P.  L. 
114),  provides  that  every  ordinance  and  res- 
olution passed  by  council  shall  be  presented 
to  the  chief  burgess  of  such  borough;  if  he 
approve  he  shall  sign  it,  but  if  he  shall  not 
ipprove  he  shall  return  it  with  his  objec- 
tions to  said  council  at  its  next  regular  meet- 
tog.'  Then  follow  directions  as  to  how  it 
nay  be  passed  over  the  objections  of  the 
mrgess,  and  the  section  provides  further: 
That  before  any  ordinance  shall  come  into 
'oree  and  effect  as  aforesaid,  the  same  shall 

*  recorded  in  the  borough  ordinance  book, 
rith  the  certificate  of  the  secretary,  and  be 
idvertised  as  heretofore  required  by  law.' 
Thlle,  as  we  have  before  seen,  the  enact- 
aent  may  be  a  formal  ordinance  or  the  less 
ormal  resolution,  yet,  when  the  resolution 
t  in  the  nature  and  has  the  effect  of  a  for- 
ttal  ordinance,  it  Is  necessary  that  it  should 
<e  signed  by  the  burgess,  transcribed,  and 
ablished,  as  is  required  In  case  of  an  ordi- 
»nce.  See  1  Del.  482.  This  resolution 
hanging  the  alleys  was  not  transcribed  in 
He  ordinance  book,  was  not  presented  to 
or  signed  by  the  burgess,  and  was  not  ad- 
mised  or  published  as  required  by  law. 
f  the  act  of  23d  May,  1893,  approved  a  day 
efore  the  passage  of  the  resolution,  was  the 
w  governing  the  proceeding,  the  failure  to 
resent  the  resolution  to  the  burgess  for  his 
;marare  is  fatal  to  its  validity,  so  far  as 
utnges  in  the  alleys  are  concerned.  We 
rp  of  the  opinion  that  it  applies  only  to  a 
irgess  elected  in  1894  and  thereafter.     If 

was  not,  It  should  have  had  the  signature 
'  the  burgess.  Perhaps  this  alone  would 
«  be  fatal.  It  should  have  been  published 
:  least  10  days  before  it  could  take  effect. 

is  barely  possible  to  sustain  the  ordinance, 

•  resolution  in  nature  of  an  ordinance,  with 
I  these  Irregularities,  and  hold  that  on  its 
>w  being  signed  by  the  burgess,  and  duly 
iMished  for  10  days,  It  would  be  effective 

authorize  the  changes  as  to  the  public 
If-ys  in  question;  but  the  safer  procedure 
t»  pass  an  ordinance  in  due  form,  definite- 
setting  forth  the  new  regulation  of  the 
lewalks  and  roadways.  All  these  defects 
d  irregularities,  taken  together,  seem  to  be 
tal  to  its  validity  as  an  ordinance  cban- 
og  the  alleys.  As  to  the  public  squares,  it 
not  necessarily  in  the  nature  of  an  ordi- 
nce,  and  as  a  mere  resolution  it  was  suffl- 
»nt 
"We  will  not  moke  any  order  requiring  the 


borough  authorities  to  take  action  to  remove 
nuisances  on  the  alleys  maintained  by  pri- 
vate persons,  whether  It  be  barricades  or 
shade  trees,  except  the  recently  erected  rail- 
ing across  Turnpike  alley  at  Commerce  al- 
ley, which  they  should  have  removed.  As 
to  Turnpike  alley,  the  authorities  should  be 
required  to  so  change  the  curbing  and  gut- 
ters at  Market  street  and  Commerce  and  In- 
surance alleys  as  to  permit  the  free  passage 
of  vehicles  over  that  part  of  Turnpike  alley 
lying  outside  the  line  of  shade  trees  from 
property  line,  as  described  in  the  findings; 
and  this  either  by  cutting  down  or  remov- 
ing the  curbing,  or  by  placing  over  the  gut- 
ter metal  crossings,  or  otherwise  so  as  to 
afford  easy  passage  for  vehicles,  and  to 
take  measures  to  remove  the  railing  recent- 
ly placed  across  Turnpike  alley  at  Commerce 
alley.  We  will  not  require  the  replacement 
of  any  of  the  work  done,  as  that  would  be 
a  detriment  to  the  public,  and  be  of  no  pri- 
vate advantage  to  any  one.  And,  if  our 
views  be  correct  as  to  the  power  of  the  cor- 
porate authorities  in  the  premises,  when  du- 
ly exercised,  it  is  probable  that  In  a  short 
time  an  ordinance  or  resolution  will  be  pass- 
ed with  due  notice  to  and  hearing  of  prop- 
erty holders  and  observance  of  all  legal  re- 
quirements, In  consequence  of  which  much 
of  the  work  already  done  will  be  validated. 
Further  proceedings  to  change  these  alleys 
complained  of  must  be  enjoined  until  a  reso- 
lution or  ordinance  therefor  has  been  duly 
passed  and  published.  Let  a  decree  be  pre- 
pared by  counsel  in  accordance  with  this 
opinion.  The  borough  of  Beaver  should  pay 
the  costs." 

D.  P.  Patterson,  Ellis  N.  Bigger,  J.  R.  Har- 
rah,  and  Wm.  A.  McConnel,  for  appellant. 
J.  R.  Martin  and  L.  E.  Grim,  for  appellees. 

PER  CURIAM.  All  that  can  be  profita- 
bly said  In  relation  to  the  questions  Involved 
in  this  appeal  will  be  found  in  the  opinion 
of  the  learned  judge  of  the  Fifth  judicial 
district,  who  specially  presided  at  the  bear- 
ing. An  examination  of  the  record  has  fail- 
ed to  disclose  any  substantial  error  in  either 
of  his  rulings,  and  we  are  all  of  the  opinion 
that  the  decree  should  be  affirmed  on  his 
opinion.  Decree  affirmed,  and  appeal  dis- 
missed, with  costs  to  be  paid  by  the  appel- 
lant. 


BUCHANAN  v.  BOROUGH  OF  BEAVE^R 
et  aL 

(SnDi-eme  Court  of  Pennsylvania.     Oct  28, 
1895.) 

Boroughs— Cbivoes  ix  Street— Noticb  to  Abut- 
ting Owner. 
An  abutting  owner  may  maintain  a  bill 
to  enjoin  changes  in  a  borough  street,  he  not 
having  notice  thereof  or  an  opportunity  for 
hearing:. 

Appeal  from  court  of  common  pleas,  Beaver 


county. 
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Suit  by  John  M.  Buchanan  against  the  bou- 
ough  of  Beaver  and  others  to  enjoin  changes 
m  certain,  streets.  From  the  decree  for  plain- 
tiff, allowing  the  injunction  till  a  resolution 
or  ordinance  providing  for  the  changes  should 
he  duly  passed  and  published,  plaintiff  ap- 
peals, alleging  error  in  the  finding  of  the 
court  that  "the  corporate  authorities  have 
power,  by  ordinance  or  Its  equivalent,  to  de- 
fine the  limit  of  sidewalks  and  curbs  thereon 
to  the  extent  that  Is  proposed."    Affirmed. 

The  opinion  of  the  court  below,  per  Ewlng, 
J„  was  as  follows:  "The  opinion  and  finding 
of  facts  this  day  filed  in  the  case  of  the  com- 
monwealth of  Pennsylvania  against  the  same 
defendants  are  adopted  for  this  case  so  far  as 
applicable,  and  this  renders  it  unnecessary 
to  repeat  the  conclusions  of  fact  or  of  law 
therein  set  forth.  The  plaintiff  is  specially 
interested  as  owner  of  lots  abutting  on  the 
alleys  on  which  changes  of  sidewalk,  curb, 
and  driveway  were  being  made  and  in  contem- 
plation. Be  was  entitled  to  notice  and  a 
hearing;  and,  not  having  had  this,  he  can 
maintain  his  bill,  taking  advantage  of  fatal 
irregularities  in  the  enactment  of  the  resol**- 
tion  under  which  the  changes  are  in  contem- 
plation. An  Injunction  should  issue,  restraining 
the  defendants  from  further  proceeding  to 
change  the  location  of  curb,  sidewalk,  and 
driveway  on  the  alleys  in  question,  under  the 
authority  of  the  resolution  of  May  24,  1893. 
As  to  the  public  squares,  we  are  unable  to 
see  any  action  of  the  corporate  officers  in  re- 
lation thereto,  in  which  the  complainant  Is 
specially  Interested,  or  otherwise  requiring  the 
court  to  Interfere.  The  costs  should  be  paid 
by  the  borough  of  Beaver.  Let  a  decree  be 
prepared  by  counsel  in  accordance  with  these 
views." 

J.  R.  Harrah  and  Wm.  A.  McConnel,  for 
appellant  J.  R.  Martin  and  L.  E.  Grim,  for 
appellees. 

PER  CURIAM. .  All  that  need  be  said  In  re- 
lation to  the  questions  presented  by  this  rec- 
ord will  be  found  in  the  opinion  of  the  learned 
judge  of  the  Fifth  judicial  district,  who  spe- 
cially presided  at  the  hearing.  We  are  nil 
of  the  opinion  that  there  is  no  substantial  er- 
ror in  any  of  his  rulings;  and  the  decree  is 
therefore  affirmed  on  his  opinion,  and  it  is  or- 
dered that  the  appeal  be  dismissed,  with  costs 
to  be  paid  by  the  appellant 


*        RIGG  v.  SCHWEITZER  et  al. 

(Supreme  Court  of  Pennsylvania.  Oct.  7,  1895.) 

Execdtor's  Sai.k— Right  or  Pcrotasbrs  to  An- 
nul— Bidding  bt  Exbcdtor— Evidence. 

1.  One  to  whom  property  is  struck  off  at 
an  executor's  sale  cannot  have  the  sale  an- 
nulled because  the  executor  bid;  his  bidding 
being  bona  fide,  for  the  single  purpose  of  ob- 
tnining  the  property  for  himself. 

2.  In  an  action  by  a  purchaser  at  an  ex- 
ecutor's sale,  to  annul  it,  on  the  ground  of 
fraudulent  bidding  by  the  executor's  agent  for 


the  purpose  of  puffing,  the  objection  of 
evancy  to  questions  asked  the  executor 
the  amount  he  intended  to  bid  on  the  pn 
and  his  reasons  for  refusal  to  buy  it  afl 
sale  for  the  sora  he  bid  on  it  was  proper 
tained. 

3.  Whether  a  purchaser  at  executor' 
when  he  signed  the  agreement  for  pui 
believed  the  representations  made  to  hii 
cerning  the  bidding,  is  for  the  jury  to  fii 
for  him  to  state. 

Appeal  from  court  Of  common  pleas, 
county;   James  N.  Ermentrout  Judge 

Action  by  John  A  Rigg  against  Sc 
Schweitzer  and  another,  executors  o; 
11am  Schweitzer,  deceased,  and  otha 
titled,  under  the  will,  to  the  proceeds 
sale  of  certain  of  deceased's  real  est 
annul  the  executors'  sale  thereof,  i 
for  defendants,   plaintiff  appeals.   Af 

Ermentrout  &  Ruhl  and  Cyrus  G.  D< 
appellant.    H.  P.  Keiser,  Edwin  Sass 
Aug.  S.  Sassaman,  and  J.  £L  Jacobs, 
pellees. 

McCOLLUM,  J.  Solomon  ScbweiU 
sired  to  purchase  the  property  to  U 
of  which  this  contention  relates,  and 
parties  beneficially  interested  in  it  wei 
ing  he  should.  He  employed  Lewis 
to  bid  for  him,  but  as  he  was  outbidd 
property  was  sold  to  the  plaintiff,  wli 
bis  check  for  the  hand  money,  and  ei 
articles  of  agreement  embracing,  and 
|  cordance  with,  the  other  conditions 
J  sale.  The  employment  of,  and  the  1 
i  by,  Moyer,  were  bona  fide,  and  for  th< 
:  purpose  of  securing  the  property  I 
;  principal.  He  was  not  a  puffer  enga 
the  vendors  to  force  up  the  price  agai 
public,  and  there  was  no  actual  fraud 
transaction.  The  plaintiff  was  represe 
the  sale  by  his  agent  who  was  authoi 
bid  for  him;  but  the  fact  that  he  was 
resented,  or  that  he  intended  to  purch 
property,  was  unknown  to  the  defe 
In  bidding  upon  it,  his  agent  followed 
structions,  to  the  letter.  Schweita 
one  of  the  executors  by  whom  the  p 
was  sold  under  a  power  in  the  will  < 
ancestor  who  died  seised  of  it  and 
therefore  virtually  a  bidder  at  his  o* 
These  are  facts  established  by  abund 
dence,  and  found  by  the  learned  court 
In  the  light  afforded  by  them  this  ca: 
be  determined. 

The  plaintiff  refuses  to  comply  w 
articles  of  agreement,  has  notified  ti 
to  withhold  payment  of  bis  check,  a 
that  the  sale,  and  all  proceedings  u 
be  annulled.  His  principal  content 
pears  to  be  based  on  a  denial  of  tl 
as  found  by  the  court  and  stated  abc 
the  extent  that  it  is  so,  we  overruU 
cause  the  evidence  warrants,  and  & 
require,  the  finding  of  them.  So  r, 
his  contention  as  relates  to  findings 
ed  and  refused  is  only  another  fom 
tack  upon  the  findings  made.    The  < 
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which  authorized  the  latter  certainly  war- 
ranted the  refusal  of  the  former. 

It  is  well  settled  that  an  executor  or  ad- 
ministrator may  purchase  property  of  the  es- 
tate, at  his  own  sale  of  it,  subject  to  the 
power  of  disaffirmance  in  the  heirs  or  cred- 
itors. If,  therefore,  he  bids  upon  H  through 
an  agent,  in  good  faith,  the  other  bidders 
liave  no  right  to  complain,  and  there  is  noth- 
ing In  his  having  done  so  which  furnishes 
ground  for  setting  aside  the  sale  of  it  to 
them.  Pennock's  Appeal,  14  Pa.  St  44C,  and 
Beeson  v.  Beeson,  9  Pa.  St.  279. 

We  think  the  plaintiff  has  no  Just  cause 
to  complain  of  the  rulings  on  which  the 
21st,  22d,  23d,  24th,  and  25th  specifications 
are  based.  Ample  latitude  was  allowed  him 
in  the  introduction  of  evidence  fairly  tend- 
ing to  support  his  allegation  of  fraud,  but 
tie  relevancy  of  the  questions  to  Schweitaer 
respecting  the  amount  he  intended  to  bid 
npon  the  property,  and  the  reasons  for  his 
refusal  to  buy  it  after  the  sale  for  the  sum 
he  bid  upon  it,  is  not  clear.  These  were 
matters  remote  from,  and  of  but  little,  if 
any,  significance  in  the  decision  of,  the  issue. 
Whether  the  plaintiff,  when  he  signed  the 
agreement  believed  the  representations  made 
to  him  concerning  the  bidding,  was  a  matter 
for  the  Jury  to  find,  and  not  for  him  to 
state.  Thomas  v.  Loose,  114  Pa.  St  35,  6 
AtL  326,  and  cases  cited. 

We  agree  with  the  learned  court  below 
th.it  there  was  no  agreement  to  release 
Schweitzer  from  any  of  the  conditions  of 
the  sale,  in  the  event  of  his  becoming  the 
1'tirfhaser  of  the  property.  The  case  appears 
t"  hare  been  carefully  tiled  and  considered 
in  that  court,  and  we  discover  nothing  in  the 
record  which  calls  for  a  reversal  of  the  de- 
Tee.  Decree  affirmed  and  appeal  dismissed, 
it  the  cost  of  the  appellant 


KENNEDY  v.  McCLOSKEY  et  al. 

Supreme  Court  of  Pennsylvania.    Oct.  7, 1895.) 

ujriTT— Parties — Joinder— Variance  —  Statute 
or  Fbacds— Resulting  Trust— Decrbb. 

1.  A  bill  alleged  a  formation  of  a  syndi- 
ite  of  certain  creditors  of  an  insolvent,  in- 
kling plaintiff,  to  buy  his  mill  at  the  assignee's 
•ale:  an  agreement  between  them  and  a  cer- 
•in  person  that  he  should  buy  it  at  the  sale, 
in<l  hold  it  in  trust  for  them:  an  agreement, 
-Iter  auch  purchase,  between  them,  to  form  a 
f'mpany  to  own  and  operate  it  with  a  certain 
■at'ital  (a  certain  amount  of  the  stock  to  be 
i.otted  to  plaintiff) :  and  that  the  others  were 
i  bout  to  form  a  corporation  and  take  a  convey- 
ance of  the  property,  disregarding  plaintiff's 
isrhtt.— and  a  decree  directing  such  allotment 
w«  prayed  for.  Held,  that  such  corporation 
mine  been  organized  after  the  filing  of  the 
•ill  with  no  stockholders  except  the  defendants, 
rho  answered  the  bill,  and  a  conveyance  of  the 
fip^rty  having  been  made  to  it  it  was  proper 
«  make  it  a  party. 

2.  Where  plaintiff's  bill  alleged  an  agree- 
>nt   by   a   syndicate  of   creditors,    including 

n  .  to  bny  the  mill  of  their  insolvent  debtor 
i  '.be  assignee's  sale  (a  certain  person  to  buy 


it  at  such  sale,  and  hold  it  in  trust  for  them), 
by  reason  of  which  plaintiff  refrained  from 
bidding;  an  agreement  by  -them,  after  such 
purchase,  to  form  a  company,  with  a  certain 
capital,  of  which  he  was  to  have  an  allotment 
of  stock  to  a  certain  amount;  and  K  was  fur- 
ther alleged  that  disregarding  these  agree- 
ments and  plaintiff's  rights,  the  purchaser  was 
about  to  convey  the  property  to  a  corporation 
to  be  organized  by  me  others;  and  a  decree 
was  asked  directing  an  allotment  to  plaintiff 
of  his  share  of  the  stock,  and  defendant's  an- 
swer denied  ail  the  facts,  but  the  proof  sus- 
tained the  allegations,  except  that  it  showed 
that  the  allotment  to  plaintiff  was  not  to  be 
made  till  after  the  others  had  taken  out  of  the 
profits  an  amount  equal  to  50  per  cent,  of  their 
cairns  against  insolvent, — such  variance  will 
be  held  not  fatal,  but  a  decree  will  be  made  for 
the  issue  of  the  stock,  the  certificate  to  be  de- 
livered to  plaintiff  when  the  profits  amount  to 
50  per  cent,  of  the  claims  of  the  others. 

8.  Certain  creditdrs  of  an  insolvent,  in- 
cluding plaintiff  and  defendants  other  than  de- 
fendant M.,  agreed  to  purchase  insolvent's  mill 
at  the  assignee's  sale.  It  was  agreed  that  de- 
fendant M.  Bhould  buy  it  at  the  sale,  and  hold 
it  in  trust  for  them.  After  such  purchase  it 
was  agreed  that  a  company  should  be  formed 
to  own  and  handle  the  property,  plaintiff  to 
have  a  certain  amount  of  the  stock.  Plaintiff, 
on  account  of  the  agreement,  refrained  from 
bidding,  and  contributed  or  tendered  his  part 
of  the  purchase  money  in  the  way  agreed  upon. 
Defendants,  ignoring  plaintiffs  rights,  and  de- 
nying any  agreement  with  him,  proposed  to 
form  a  corporation  and  convey  the  property  to 
it  Held,  that  there  was  a  trust  ex  maleficio  as 
to  plaintiff's  interest  and  defendants  could  not 
plead  the  statute  of  frauds  as  to  the  agreements. 

Appeal  from  court  of  common  pleas,  Mont- 
gomery county;   H.  K.  Weand,  Judge. 

Suit  by  John  M.  Kennedy  against  John  J. 
MeCloskey  and  others.  Decree  for  defend- 
ants.   Plaintiff  appeals.     Reversed. 

Henry  M.  Tracy  and  Harrity  ft  Beck,  for 
appellant.  Montgomery  Evans,  Louis  M. 
Childs,  and  Henry  Freedley,  for  appellees. 

DEAN,  J.  J.  Morton  Brown  &  Co.  owner 
and  operated  the  WoodBtock  Mills,  a  woolen 
factory  in  Norristown.  On  August  3,  1893, 
being  financially  embarrassed,  they  confessed 
a  Judgment  to  William  Johnston  for  $151,- 
847.73,  in  trust  for  certain  creditors,  among 
them  the  following,  for  tbe  sums  specified: 
John  M.  Kennedy,  $1,000;  William  Johnston, 
$3,617.53;  C.  A.  Furbush,  $14,199.41;  Wil- 
liam A.  Flanagan,  $26,058.63;  M.  A.  Fur- 
bush,  $1,800;  M.  A.  Furbush,  representing 
tbe  M.  A.  Furbush  Machine  Company,  $2,- 
974.45;  George  L.  Scbofleld,  $250.  Judg- 
ment was  entered  and  execution  Issued  same 
day,  and  levy  made  upon  all  the  personal 
property  on  the  mill  premises.  The  property 
consisted  of  raw  materials,  and  partly-manu- 
factured goods.  Afterwards,  on  the  same 
day,  Brown  ft  Co.  assigned  to  Andrew  Flan- 
agan for  benefit  of  creditors.  This  assign- 
ment included  the  mill  property,  and  other 
real  estate.  The  sheriff  made  sale  of  the 
personal  property  on  August  15,  1893,  for  the 
price  of  $7,059.51,  to  John  J.  MeCloskey,  one 
of  defendants,  who  afterwards  sold  at  a  prof- 
It  On  October  12,  1893,  the  assignee  sold 
the  mill  property  to  the  same  purchaser  for 
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tbe  sum  of  $000,  subject  to  two  mortgages 
aggregating  $35,000.  On  October  25,  tSWS, 
McCloskey  made  a  declaration  of  trust,  In 
which  he  declared  he  held  the  mill  property 
In  trust  for  Flanagan,  Johnston,  M.  A.  Fur- 
bush,  and  George  L.  Schofield,  as  their  inter- 
est might  appear,  and  under  their  direction 
to  convey  the  same  to  a  corporation  there- 
after to  be  organized.  On  1st  of  December, 
1893,  the  Woodstock  Mills  Company  was  or- 
ganized, and  McCloskey  and  wife  on  the 
same  day,  for  the  consideration  of  $50,000, 
conveyed  the  property  to  it,  subject  to  the 
mortgages  of  $35,000.  The  capital  stock  of 
the  corporation  was  stated  in  the  application 
for  charter  to  be  $75,000,  in  3,750  shares, 
each  share  of  the  par  value  of  $20,  and  that 
10  per  cent.,  or  $7,500,,  had  been  paid  to  the 
treasurer,  and  that  the  subscribers  to  the 
stock  are: 

William  A.  Flanagan 2,097  share* 

William  Johnston 824      " 

David  S.  Brown 533      " 

Crosby  M.  Brown 75      " 

George  L.  Schotiuld 20      - 

Murrill  A.  Furbush 201      " 

Total    3,750  shares 

The  articles  of  association  set  forth  that 
$25,000  of  the  suscribed  capital  Is  to  be  paid 
in  cash,  and  the  remaining  $50,000  is  repre- 
sented by  the  Woodstock  Mills  Property,  sub- 
ject to  the  mortgages;  the  last-named  stock 
to  be  nonassessable,  and  to  be  issued  to  the 
parties  subscribing,  as  follows: 

William  A.  Flanagan 1,398  shares 

William  Johnston  550      " 

David  S.  Brown 355      " 

Crosby  M.  Brown 50      M 

George  L.  Schofield 12      * 

Murrill  A.  Furbush 135      " 

Total 2,500  shares 

While  all  tlie  stock  has  been  thus  allotted, 
none  of  it  has  been  issued. 

It  will  be  noticed  that  while  Kennedy  (the 
plaintiff's  name)  appears  in  the  list  of  benefi- 
ciaries In  the  trust  Judgment,  along  with 
Johnston,  Furbush,  Flanagan,  and  Schofield, 
it  does  not  appear  in  the  list  of  those  to 
whom  stock  is  allotted.  He  says,  in  his  bill, 
it  ought  to  be  there,  and  for  these  reasons: 
That  he.  Flanagan,  William  Johnston,  and  C. 
A.  Furbush,  before  the  sale  of  the  personal 
property,  on  13th  of  August,  1893  (they  be- 
ing among  the  largest  creditors),  agreed  to 
form  a  syndicate  to  buy  In  the  personal 
property,  and  also  the  real  estate,  when  it 
should  be  sold;  that  afterwards,  but  about 
the  date  of  tbe  sale  of  the  personal  property, 
M.  A.  Furbush  and  George  L.  Schofield  were 
admitted  as  members,  parties  to  the  same 
operation;  that  he  attended  the  sale  of  tbe 
personal  property,  and  saw  a  large  quantity 
of  his  own  wool,  in  the  original  packages 
which  he  had  delivered  to  the  insolvent  part- 
ners, sold,  yet  refrained  from  bidding,  al- 
though this  and  other  property  was  knocked 
down  at  prices  greatly  below  its  market 
value;   that  he  refrained  only  because  of  the 


agreement  mode  between  him  and  the 
creditors.  Further,  that  after  the  sale 
personal  property,  and  before  tbe  sale 
real  estate,  it  was  again  agreed  it  sho 
purchased  by  McCloskey  for  the  syn 
and  the  day  after  the  sale  it  was  i 
agreed,  among  them,  a  company  sho: 
formed,  with  a  capital  of  $80,000,  of 
he  was  to  have  an  allotment  of  stock 
amount  of  $3,300.  He  therefore  prayi 
decree  directing  said  allotment,  and  fc 
eral  relief.  The  defendants  having  dei 
the  material  averments  of  the  bill,  th 
was  referred  to  Henry  C.  Boyer,  E> 
master,  to  find  the  facts  and  suggest  d 
After  a  full  hearing,  the  master  finds  ti 
real  understanding  or  agreement  betwe 
members  of  the  syndicate,  as  to  the  tei 
which  Kennedy  should  participate,  was 
all  respects  as  averred  in  the  bill;  th 
interest  is  not  correctly  averred,  nor  th 
when  Kennedy  was  to  come  Into  tbe  enjc 
of  it.  While  all  tbe  witnesses  on  that  s 
admit  there  was  some  sort  of  agreenn 
which  Kennedy  was  to  participate,  no 
them  concur  as  to  the  exact  terms  of  i 
some  of  the  same  witnesses  Join  In  a 
denial,  by  their  answers,  of  any  agreen 
all  with  Kennedy.  The  master  comes,  I 
er,  to  this  conclusion:  "McCloskey  testis 
on  October  12,  1893,  he  purchased  tb 
property  as  the  representative  of  Mur 
Furbush,  Johnston,  Flanagan,  Schofield, 
A.  Furbush,  and  that  tbe  question  of 
nedy's  interest  was  something  to  be  sett] 
but  that  on  the  25th  of  August,  1803, 
agreed  by  all  parties  that  Kennedy 
come  into  the  combination  after  the  othi 
fifty  percent,  of  their  claims  out  of  tbe  pe 
and  real  estate;  that  after  that  Kenned 
to  come  In  on  an  equal  footing.  Ow 
McCleskey'8  relations  to  all  tbe  parties,- 
Ing  in  communication  with  each  of  Uh 
rectly,— the  master  is  of  the  opinion  th 
agreement  was  as  be  states  it;  and  tbe  i 
finds,  as  a  fact,  that  the  agreement  wb 
Kennedy  was  to  be  regarded  as  a  coadve 
with  the  other  members  of  the  syndics  t 
entitled  to  share  in  tbe  profits  resulting 
the  purchase  of  the  personal  property  : 
the  real  estate  upon  an  equal  footing,  afi 
others  had  realized  from  the  entire  adv 
fifty  per  cent,  of  their  claims  against  J 
ton  Brown  &  Co.,  which  amounted  to 
$47,000  In  the  aggregate."  The  bill  avi 
agreement  was  that  McCloskey  should  b 
property  for  tbe  Joint  use  of  all  the  r. 
and  hold  the  same  in  trust  for  them:  ■ 
was  then  agreed  a  stock  company,  with 
ital  of  $80,000,  should  be  formed,  in  whici 
nedy  should  be  allotted  $3,300  of  stock, 
fore,  there  Is  this  variance  between  tbe 
ments  of  tbe  bill,  and  the  fact  as  found 
master:  Kennedy  was  not  to  immediate: 
ticipate  in  the  profits  of  the  syndleat 
only  after  the  others  had  received  50  et 
the  dollar  of  their  claims.  These  a  mom 
$47,000.     Fifty   per   cent   of   this,  afi 
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•lotting  $20.24,  Kennedy's  share  of  the  $600 
purchase  money  of  the  real  estate,  also  their 
rash  contributions  to  the  capital  stock,  and 
oilier  disbursements,  would  be  $20,250.  De- 
ducting from  this  the  $17,000  profit  already 
received  from  the  personal  property  would 
leave  $0,250  yet  to  be  paid  them  out  of  profits 
"f  the  woolen  mill,  when  Kennedy  would  be 
entitled  to  the  delivery  of  164  snares  of  the 
stock  of  the  Woodstock  Mills  Company. 

The  learned  judge  of  the  court  below  dis- 
sented from  the  master's  finding  of  facts  and 
conclusions  of  law.  He  was  of  opinion  the 
Woodstock  Mills  Company  could  not  be  made 
a  party  defendant,  as  suggested  by  the  master, 
iM-ause  it  was  a  stranger  to  any  alleged  con- 
tract or  agreement.  We  think  this  objection 
lacks  real  merit.  Every  shareholder  of  the 
company  was  a  party  to  the  answer  to  the  bill, 
which  averred  they  were  about  to  form  a  com- 
loiny  and  take  a  conveyance  of  the  property. 
After  the  bill  was  filed  they  did  take  a  con- 
veyance, and  organized  the  Woodstock  Mills 
Company.  It  was  the  identical  party  defend- 
ant which  assumed  a  corporate  form  under  a 
corporate  name,  pending  litigation.  Equity  is 
not  so  dull  as  to  permit  the  substance  of  an 
instie  to  elude  its  grasp  by  a  mere  change  of 
name.  We  think  the  suggestion  of  the  master, 
to  make  the  Woodstock  Mills  Company  a  par- 
ty to  the  decree,  a  proper  one.  and  necessary  to 
tbe  administration  of  equity  between  the  real 
parties  to  tbe  issue,  of  whom  it  was  one. 

As  a  further  reason  for  dismissing  the  bill, 
the  court  Is  of  opinion,  there  Is  a  fatal  variance 
between  tbe  contract  averred  by  plaintiff  and 
that  proven.  The  plaintiff  averred  a  contract 
by  which  be  was  to  share  in  the  operations  of 
the  syndicate,  and  In  consequence  he  was  lured 
Into  inaction,  as  an  Individual,  for  the  protec- 
tion of  his  own  Interests;  that  defendants  had 
thereby  largely  profited  in  the  past,  and  would 
creatly  profit  in  the  future;  that  by  the  con- 
tract be  was  to  share  In  these  profits,  along 
with  the  others,  In  proportion  to  his  debt 
against  tbe  bankrupt  firm.  The  necessary  con- 
•  lusion  from  his  averment  Is  that  be  was  to 
<-ome  immediately  Into  the  possession  of  his 
iN-oportlon.  Tbe  master  finds  this  last  to  be  a 
mistake,  but  every  one  of  the  other  averments 
*ibstantlally  true.  The  only  variance  is,  Ken- 
nedy was  not  to  get  his  share  of  stock  until 
ills  eoadventurers  had  been  paid  50  per  cent 
■»f  their  claims  out  of  the  profits.  If  the  an- 
swer of  defendants  had  admitted  the  facts  to 
I*  as  the  master  finds,  and  bad  only  denied 
that  the  period  for  Kennedy's  participation  had 
vet  arrived,  because  the  profits  bad  not  yet 
reached  50  per  cent  of  their  claims,  and  a 
statement  of  an  account  of  profits  had  sus- 
tained the  answer  In  this  last  particular,  plain- 
tilt's  bill  would,  without  doubt,  have  been  dis- 
missed, at  his  costs.  But,  while  the  proof 
tails  to  sustain  the  bill  as  to  the  time  plaintiff 
was  to  have  his  stock  delivered  to  him,  It  am- 
ply sustains  It  in  all  other  particulars.  There 
Is  therefore  not  such  substantial  variance  as 
•alls  for  tbe  dismissal  of  the  bill.    Pleaders  In 


equity  are  no  longer  held  to  the  strict  techni- 
cal rules  which  formerly  were  sufficient  to 
control  decrees,  but  often  failed  to  accomplish 
equity.  Bisp.  Eq.  §  384.  The  undoubted  rule 
ia  that  every  averment  of  the  bill  necessary  to 
entitle  the  plaintiff  to  tbe  relief  sought  must 
be  stated.  The  relief  sought  here  was  for  a 
decree  directing  an  allotment  of  stock  to  plain- 
tiff, in  the  sum  of  $3,300,  on  the  averment  that 
defendants  denied  his  right  thereto,  and,  if 
the  same  passed  to  others,  he  would  have  no 
adequate  remedy  at  law.  The  proof  showed 
plaintiff's  right  to  what  he  claimed,  and,  from 
the  attitude  and  denial  of  defendants,  that 
right  was  In  peril.  Tills  was  sufficient  to  move 
tbe  chancellor  In  his  behalf,  although  the  decree 
might  not  be  framed  In  exact  accordance  with 
his  prayer,  because  of  an  immaterial  variation 
between  the  averments  of  a  part  of  the  con- 
tract and  the  proof. 

The  court  below,  further,  was  of  opinion 
the  transaction  is  within  the  statute  of  frauds, 
as  his  interest  rested  entirely  in  parol,  anil 
no  money  had  been  paid  by  him.  But 'this 
overlooks  the  facts  as  testified  to,  and  as 
found  by  the  master,  which  clearly  constitut- 
ed a  resulting  trust  and  converted  defend- 
ants into  trustees  ex  maleficio.  The  plaintiff 
says  he  and  defendants  entered  Into  an  agree- 
ment to  purchase,  for  their  benefit,  the  mill 
plant.  Defendants  answer,  specifically,  "We 
deny  it."  He  says,  in  pursuance  of  the 
agreement,  McCloskey  did  purchase  the  plant 
for  their  joint  benefit.  The  specific  answer  of 
defendants  la,  "We  deny  It"  He  says  a 
joint-stock  company  was  to  be  formed,  In 
which  he  was  to  have  $3,300  of  stock.  The 
specific  answer  is,  "We  deny  it."  When  the 
master  finds  these  averments  of  plaintiff  to 
be  true,  and  that  in  good  part  on  the  ad- 
missions of  defendants  on  the  witness  stand; 
and,  further,  that  Kennedy,  In  pursuance  of 
the  agreement,  refrained  from  bidding;  that 
he  tendered  his  share  of  the  $600  purchase 
money  on  the  real  estate,  took  part  in  tbe 
creditors', meeting,  and  agreed  to  accept  the 
stock  allotment;  that  Furbush  actually  made 
a  payment  for  his  account— this  established 
a  trust  ex  maleficio,  as  to  Kennedy's  interest. 
Under  the  agreement  entered  Into  between 
them,  Kennedy  contributed  or  tendered  his 
share  of  the  purchase  money  In  the  way 
agreed  upon;  and  the  title  was  taken,  Mc- 
Closkey expressly  testifies,  by  him,  for  tbe 
benefit  of  all,  Including  Kennedy.  As  Is  said 
in  BIgley  v.  Jones,  114  Pa.  St.  510,  7  Atl.  54: 
"The  presumption  is,  in  the  absence  of  all  re- 
butting circumstances,  that  one  who  pays  tbe 
purchase  money  of  land  intends  to  become 
the  owner  of  it  although,  as  a  matter  of 
convenience,  or  through  an  arrangement  of 
the  parties,  for  collateral  purposes,  the  con- 
veyance may  be  In  the  name  of  another. 
The  same  rule  applies  if  several  persons  pay 
the  consideration,  and  take  tbe  title  to  one  of 
their  number.  If  the  parties  contribute  un 
qually,  the  trust  results  to  each  of  them 
I  proportion   to   the   amount   paid   by   each 
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And  for  this  a  number  of  authorities  are  cit- 
ed. A  resulting  trust  in  this  purchase,  for 
Kennedy,  clearly  appears  from  the  agree- 
ment and  conduct  of  the  parties;  a  trust,  too, 
of  which,  from  the  facts,  defendants  were  ful- 
ly conscious,  and  wrongfully  refused  to  exe- 
cute. Whoever  may  plead  the  statute  of 
frauds,  surely  they  cannot 

The  findings  of  facts  and  conclusions  of  law 
by  the  master  are  sustained  by  the  evidence 
and  the  law,  and  are  therefore  approved. 
But  we  do  not  adopt  his  decree  in  full.  We 
do  not  think  it  necessary  to  turn  the  manage- 
ment of  the  property  over  to  a  receiver  until 
the  defendants  have  been  paid  profits  equal 
to  50  per  cent  of  their  claims.  None  of  the 
stock  has  yet  been  Issued.  No  full  account 
of  the  profits,  up  to  the  date  of  filing  his  re- 
port by  the  master,  was  taken.  He  did  find 
their  debts  amounted  to  $47,000;  that  they 
had  made  a  profit  of  $17,000  on  the  sale  of 
personal  property.  But  they  had  made  cash 
contributions  for  Interest  on  mortgages  and 
taxes,  and  paid  $000  cash  In  purchase  money, 
leaving  still  unpaid  them,  of  the  50  per  cent, 
$9,250.  Whether  any  profits  had  been  made 
by  the  defendants,  or  the  Woodstock  Mills 
Company,  other  than  the  $17,000  on  the  per- 
sonal property,  he  did  not  Inquire  or  deter- 
mine. We  therefore  modify  the  decree  sug- 
gested by  him  thus:  (1)  The  propet  officers 
of  the  said  Woodstock  Mills  Company  are 
hereby  directed  to  mark  and  allot  on  the 
stock  book  of  said  company  164  shares  of  the 
capital  stock  to  John  M.  Kennedy.  (2)  The 
said  officers  are  directed  to  Issue  and  deliver 
a  certificate  for  said  164  shares,  in  his  (Ken- 
nedy's) name,  to  the  prothonotary  of  the 
court  of  common  pleas  of  Montgomery  coun- 
ty, to  be  by  him  safely  kept  until  the  said 
court  directs  him  to  deliver  it  to  said  John 
M.  Kennedy.  (3)  That  on  application  of  said 
John  M.  Kennedy,  now  or  hereafter,  without 
further  pleadings,  this  cause  shall  be  referred 
to  the  same  master,  or,  in  case  of  his  inabili- 
ty to  act,  to  some  other,  to  state  an  account 
of  said  Woodstock  Mills  Company,  to  deter- 
mine whether  the  profits  have  equaled  the 
sum  of  $9,250,  the  balance  of  the  50  per  cent 
yet  due  to  defendants,  and,  If  It  be  found 
they  equal  or  exceed  said  sum,  then  the  said 
prothonotary,  on  direction  of  the  court,  shall 
deliver  to  said  Kennedy  said  certificate;  oth- 
erwise, shall  hold  the  same  until  other  ac- 
counting determines  that  said  profits  equal  or 
exceed  said  balance.  Further:  Nothing  in 
this  decree  shall  be  taken  as  hindering  an 
amicable  settlement  of  the  matters  at  vari- 
ance between  the  parties,  or  an  agreement 
between  them  to  deliver  said  certificate  to 
John  M.  Kennedy  without  an  account,  or  the 
surrender  of  the  same  by  him  to  said  com- 
pany. The  decree  of  the  court  below  is  re- 
versed and  set  aside,  the  report  of  the  master 
Is  confirmed  absolutely,  and  the  decree  sug- 
gested by  him,  as  herein  modified,  is  adopted. 
The  costs  of  this  appeal  to  be  paid  by  appel- 
lees. 


SHARER  v.  PAXSON  et  al 

(Supreme  Court  of  Pennsylvania.     Oct  7, 
1895J 

Carriers  —  Pushing  Passsnqbr  from  Trais- 

CONTRIBOTORT  NbOUOBXCB— TICKET 

as  Evidence. 

1.  Where  a  person  gets  on  a  moving  train, 
his  negligence  in  so  doing  does  not  contribute 
to  his  death,  caused  by  his  being  pushed  there- 
from by  an  employe  of  the  company. 

2.  A  carrier's  liability  for  injury  to  a  per- 
son who,  having  a  ticket,  safely  boards  its  mov- 
ing train,  is  the  same  as  Its  liability  to  any  pas- 
senger. 

8.  In  an  action  against  a  carrier  for  death 
of  a  person  pushed  by  its  employe  from  its  train. 
evidence  that  he  had  a  railroad  ticket,  entitling 
him,  on  its  face,  to  a  ride  on  the  train,  is  ad- 
missible without  evidence  that  it  was  purchas- 
ed or  owned  by  him,  or  that  he  boarded  the 
train  pursuant  to  it 

Appeal  from  court  of  common  pleas,  Ly- 
coming county;  John  J.  Metzger,  Judge. 

Action  by  Mary  Sharer  against  Edward  M. 
Paxson  and  others,  receivers  of  the  Philadel- 
phia &  Reading  Railroad  Company,  for  death 
of  Ellet  Sharer,  plaintiff's  husband.  Judg- 
ment for  plaintiff.  Defendants  appeal.  Af- 
firmed. 

The  fourth  specification  of  error  was  as  fol- 
lows: "The  'court  erred  In  overruling  the  ob- 
jection of  the  defendants'  counsel  to  the  ad- 
mission in  evidence  of  the  ticket  found  by  the 
witness  Harry  Sweet  in  the  vest  pocket  of 
Ellet  Sharer,  the  deceased,  after  his  removal 
to  the  hospital,  which  objection,  and  the  rul- 
ing of  the  court  thereon,  is  as  follows:  'Phil- 
adelphia &  Reading  Railroad  ticket  Wtl- 
liamsport  to  Newberry,  shown  witness  (Harry 
Sweet).  Q.  Do  you  recognize  that  ticket?  A 
Yes,  air.  Q.  Where  did  you  get  It?  A.  From 
his  vest  pocket.  It  laid  on  the  floor.  By  the 
Court:  Sharer's  vest  pocket?  A.  Yes,  sir. 
By  Mr.  McCormick:  We  offer  this  ticket  in 
evidence.  By  Mr.  Reading:  The  offer  is  ob- 
jected to— First,  because  it  is  not  shown  that 
the  ticket  was  purchased  or  owned  by  Ellet 
Sharer  at  the  time  of  the  accident  nor  that 
•it  was  pursuant  to  it  that  he  was  attempting 
to  get  upon  the  train;  second,  because  irrele- 
vant and  Immaterial.  By  the  Court:  We  will 
admit  it  and  seal  a  bill  for  defendants.'  " 

John  O.  Reading,  Jr.,  for  appellants.  J.  C 
Hill,  Henry  C.  McCormick,  and  Seth  T.  Mc- 
Cormick, for  appellee. 

McCOLLUM,  J.  The  jury  found  that  the 
plaintiff's  husband  was  standing  upon  the 
step  of  the  car,  with  a  firm  hold  on  each  side 
rail,  and  that  while  In  this  position  the  com- 
pany's servant  broke  his  hold  on  the  rails, 
and  pushed  him  from  the  step,  and  that  la 
consequence  of  this  action  of  the  servant  be 
received  the  injury  which  resulted  In  his 
death.  The  evidence  was  sufficient  to  war- 
rant the  finding,  and  the  instructions  in  re- 
gard to  it  were  clear  and  impartial.  The  testi- 
mony of  R.  C.  English  was  direct  and  pos- 
itive, and  it  was  corroborated  by  the  testi- 
mony of  Ellis  Shaffer.    True,  It  was  contra- 
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dieted  by  a  number  of  witnesses  called  by 
tbe  company,  bat,  If  the  facts  involved  in  the 
Eating  were  material,  they  were  for  the  jury 
tpoa  the  whole  testimony  in  relation  to  the 
occnrrence,  It  la  contended,  however,  that, 
inasmneh  as  the  deceased  reached  the  posi- 
tion from  which  he  was  poshed  while  the 
tnin  was  moving,  his  own  negligence  con- 
tributed to  his  death,  and  is  a  bar  to  this 
anion.  The  attempt  to  board  a  moving  train 
is  undoubtedly  a  negligent  and  hazardous 
in.  but  if  it  in  successful,  and  the  negligent 
part;  gets  safely  upon  the  car,  it  will  not 
justify  or  excuse  the  subsequent  negligence  of 
tie  company  or  Its  servants  by  which  be  is 
iijared.  The  rights  of  Sharer  in  the  position 
from  which  be  was  thrown  were  the  same  as 
if  he  had  taken  it  before  the  train  started, 
*  as  the  rights  of  a  passenger  who,  while 
die  train  Is  moving,  leaves  his  seat  in  the 
body  of  the  car,  and  stands  on  the  platform  of 
It.  He  was  an  the  car  when  the  negligence 
of  the  company  Intervened  and  hurled  him 
from  It  His  presence  there  was  not  the 
pforimate  cause  of  his  death.  The  peril  in- 
volved In  getting  there  was  passed,  and  the 
ugUgence  or  misconduct  of  which  be  was 
tie  Tlctlm  was  not  included  in  the  risks  to 
*hich  hia  position  exposed  him.  Railway  Co. 
f.  Boodroo,  92  Pa.  St  475.  If  he  had  been 
Srown  from  the  car  by  an  ordinary  jolt  of  it, 
as  was  the  plaintiff  in  Railroad  Co.  v.  Hoo- 
•ey,  89  Pa.  St  492,  he  might  have  been  con- 
sidered as  having  voluntarily  exposed  him- 
self to  or  assumed  a  risk  incident  to  his 
position,  and  thereby  caused  or  contributed 
to  the  injury  he  received.  But  be  had  no 
ttfcio  to  anticipate  the  act  which  caused  his 
death,  and  to  push  him  from  the  step  under 
the  circumstances  established  by  the  verdict 
'r»  aa  great  an  outrage  as  to  push  from  the 
platform  while  the  train  is  moving  any  pas- 
seager  who  may  be  found  standing  upon  It. 
fte  negligence  of  the  deceased  in  attempting 
»  get  on  the  moving  car  cannot  relieve  the 
otopany  from  responsibility  for  the  conse- 
quences of  the  negligent  act  committed  by  its 
•arJoje  after  the  former  accomplished  his 
;vpose.  He  was  lawfully  upon  the  steps  of 
'*■  car,  and  entitled  to  the  rights  of  a  passen- 
**  in  It.  This  sufficiently  appeared  by  the 
'*iet  in  his  possession.  The  risk  he  ran  in 
-'-nine  there  was  no  abridgment  of  his  right 
!°  pan  from  the  step  to  the  platform  and 
thence  to  a  seat  in  the  car. 
The  company's  principal  contention  is  that 
"*r  all  the  evidence  in  the  case  the  court 
•noold  hare  directed  the  jury  to  find  for  the 
defendant,  and  we  are  clearly  of  opinion  that 
it  cannot  he  sustained.  We  discover  no  error 
in  the  instructions  or  in  the  ruling  complain- 
«d  of  in  the  fourth  specification.  If  there 
***  error  in  the  admission  of  the  declara- 
tion of  the  deceased.  It  was  cured  by  the  with- 
drawal of  the  evidence  in  relation  to  it,  and 
fc  Inunction  to  the  jury  to  disregard  it 
Tt*  apecincatlont  are  overruled.  Judgment 
affirmed. 


LUCKBNBACH  v.  LUCKBNBACH  et  al. 

(Supreme  Court  of  Pennsylvania.  Oct  7, 
1895.) 
Obphahb'  Court  —  Prooeidisgs  bt  Legatee's 
Cksditob  vok  Sals  or  Land. 
Under  Act  Feb.  24, 1834,  declaring  that, 
when  a  legacy  is  charged  or  payable  out  of 
real  estate,  the  "legatee  may  apply  to  the  or- 
phans' court  to  make  an  order  touching  the  pay- 
ment of  the  legacy  out  of  such  real  estate,  such 
court  has  not  jurisdiction  of  such  an.  applica- 
tion made  by  a  judgment  creditor  of  a  deceased 
legatee,  though  the  claim  was  for  supporting; 
the  legatee,  and  the  will  had  given  the  legatee- 
a  house  for  life,  with  a  provision  that  if,  at  any/ 
time,  during  her  life,  she  should  find  it  neces- 
sary or  convenient  to  sell  it  for  her  mainte- 
nance, the  executor  should  have  power  to  selC 
it.  and  apply  the  proceeds  to  her  maintenance; 
and  it  is  immaterial  that  the  judgment  creditor 
obtained  judgment  against  the  executor  as  gar- 
nishee, the  residuary  legatees  not  having  been 
parties  to  the  proceeding  against  him. 

Appeal  from  orphans'  court,  Northampton) 
county;    W.  W.  Schuyler,  Judge. 

Petition  by  Julius  B.  Luckenbacb  to  the  or- 
phans' court  for  sale  of  real  estate.  From  the 
decree  In  his  favor,  Anna  L.  Luckenbach  and 
others  appeal.     Reversed. 

Wm.  C.  Loos,  for  appellants.  W.  B.  Doster,. 
for  appellee. 

DEAN,  J.  In  187S,  George  Luckenbacb. 
died,  leaving  a  will,  In  which  was  this  provi- 
sion: "Item.  I  give  and  bequeath  unto  my 
wife  the  use  and  occupation  of  my  dwelling- 
house  in  Market  street,  in  the  borough  of 
Bethlehem,  during  her  natural  life;  but  if  it 
should  prove  at  any  time  during  her  Ufe  that 
she  should  find  it  necessary  or  more  con- 
venient to  make  sale  thereof  for  ber  main- 
tenance and  well-keeping.  In  such  case  my 
executor  shall  have  full  power  to  make  sale 
of  the  above-named  dwelling  house,  and  to 
give  legal  deed  and  tide  thereto,  and  the  pro- 
ceeds of  such  sale  shall  be  safely  Invested  and: 
loaned  out  on  bond  and  mortgage,  and  the  in- 
terest accruing  therefrom,  and  the  capital,  if 
necessary,  to  be  employed  and  used  for  tbe 
benefit,  maintenance,  and  comfort  of  my  wife, 
during  her  lifetime,  and  after  her  decease  all 
tbe  furniture  in  her  possession  shall  be  sold  to 
the  best  advantage."  The  testator  left  three 
children,— Edwin,  Maria,  and  Julius.  After 
his  father's  death,  Julius  moved  into  the 
homestead,  and  his  mother  lived  with  biin 
until  her  death,  in  October,  1892,  the  son  sup- 
porting her.  Ten  years  after  the  father's 
death  a  contract  was  entered  into  between 
him  and  his  mother  by  which  she  agreed  to 
pay  him  $4.50  per  week  for  her  maintenance 
from  the  death  of  her  husband,  and  no  charge 
to  be  made  for  rent  of  the  property.  Three 
years  after  this  she  gave  to  him  an  order  on 
the  executor  of  her  husband,  requesting  him 
to  make  sale  of  the  property  under  the  provi- 
sion of  the  will  Just  cited.  This  request  she 
afterwards  revoked.  The  executor  proceeded 
to  make  sale.  The  other  children,  by  proceed- 
ings in  court,  resisted  the  sale.    During  tbe 
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pendency  of  the  litigation  the  mother  died,  and 
Julius  brought  suit  in  the  common  pleas 
against  her  administrator  for  the  amount  due 
him  under  the  contract  for  support,  and  re- 
covered Judgment  for  $3,358.75.  On  this 
Judgment  he  Issued  attachment  execution 
against  the  administrator  of  Maria  Lucken- 
bacb,  and  also  against  the  executor  of  George 
Luckenbacb,  and  summoned  them  as  gar- 
nishees. The  latter  made  no  defense,  and  he 
took  Judgment  against  him.  Julius  then  pre- 
sented his  petition  to  the  orphans'  court,  set- 
ting out  the  facts  in  substance  as  we  bare 
stated  them,  averring  as  a  legal  conclusion 
his  substitution  by  reason  of  his  Judgment 
against  his  mother's  administrator,  and  the 
Judgment  in  the  attachment  against  her  hus- 
band's executor,  to  all  the  rights  of  his  moth- 
er under  the  father's  will,  and  praying  for  a 
sale  of  the  homestead  property  to  satisfy  the 
debt  due  him  for  her  support.  The  other  par- 
ties interested  In  the  estate,  these  appellants, 
denied  some  of  the  averments  of  the  petition, 
but  especially  that  in  which  Julius  claimed  a 
substitution  to  his  mother's  right  as  a  legatee 
under  his  father's  will.  They  also  denied  any 
Jurisdiction  In  the  orphans'  court  to  order  a 
sale,  and  to  apply  the  principal  sum  realized 
to  the  payment  of  Julius'  Judgment  The 
court  being  of  opinion,  though  apparently  not 
without  some  misgivings,  that  under  the  act 
of  24th  of  February,  1834,  the  proceeding 
could  be  sustained,  made  the  decree  that  an 
order  issue  for  the  sale  of  the  property  as 
prayed  for.  From  this  decree  the  appeal  be- 
fore us  Is  taken.  As  the  whole  case  hinges 
on  whether  the  court  below  had  Jurisdiction 
to  make  the  order,  we  shall  consider  only  the 
assignment  of  error  bearing  on  that  question. 
The  section  of  the  act  of  assembly  which 
the  court  thought  conferred  Jurisdiction  Is  as 
follows:  "When  a  legacy  is  or  shall  be  here- 
after charged  upon,  or  payable  out  of  real 
estate,  It  shall  be  lawful  for  the  legatee  to 
apply,  by  bill  or  petition,  to  the  orphans'  court 
baring  Jurisdiction  of  the  accounts  of  the 
executor  of  the  will  by  which  such  legacy  was 
bequeathed;  whereupon  such  court,  having 
caused  due  notice  to  be  given  to  such  execu- 
tor, and  to  the  devisee  or  hcrr,  as  the  case 
may  be,  of  the  real  estate  charged  with  such 
legacy,  and  to  such  other  persons  interested 
in  the  estate,  as  justice  may  require,  may 
proceed,  according  to  equity,  to  make  such 
decree  or  order  touching  tbe  payment  of  the 
legacy,  out  of  such  real  estate,  as  .may  be 
requisite  and  just."  Tbe  act  says:  "It  shall 
be  lawful  for  the  legatee  to  apply  by  bill  or 
petition  to  the  orphans'  court  *  •  *  to 
make  such  order  touching  the  payment  of  the 
legacy  out  of  such  real  estate  as  may  be 
requisite  and  just."  The  legatees  themselves 
can  alone  adopt  this  statutory  remedy.  This 
is  decided  In  Field's  Appeal.  36  Pa.  St  11. 
While  the  point  is  not  discussed  at  length  In 
the  opinion,  it  Is  directly  decided  In  this  lan- 
guage: "For  deficiencies  the  legatees  must 
proceed  themselves  against  the  devisees  or 


their  assigns  whose  land  is  charged  with  tbe 
payment  We  know  of  no  law  authorizing 
the  executors  to  attend  to  this  duty."  And 
for  tbe  decision  Lowrle,  J.,  cites  Conrad's  Ap- 
peal, 33  Pa.  St  47,  which  holds  that  an  ex- 
ecutor has  nothing  to  do  with  legacies  ex- 
pressly charged  on  land,  either  primarily  or 
as  part  of  the  residuary  estate  of  testator, 
and  that  such  legacies  can  only  be  enforced 
in  the  orphan's  court  by  the  legatee.  The 
appellant  in  Field's  Appeal  directly  raised 
the  question  of  Jurisdiction  on  a  construction 
of  the  act  of  1832,  and  his  contention  by  the 
decision  was  sustained.  To  the  same  effect 
are  Littleton's  Appeal,  03  Pa.  St  181,  and 
Baker's  Appeal,  59  Pa.  St  315.  Was,  then. 
Julius,  in  any  legal  sense  of  the  word,  a 
legatee?  On  the  face  of  the  record,  he  was 
simply  a  Judgment  creditor  of  his  mother. 
True,  by  inquiring  Into  the  cause  of  action, 
we  discover  that  his  claim  against  tbe  moth- 
er, the  legatee,  arose  from  supporting  her, 
and  that  as  a  legatee  she  was  entitled  to  sup- 
port, If  she  considered  it  necessary,  out  of  a 
sale  of  this  property;  but  that  was  only  on  a 
contingency  happening  during  her  life.  Tbe 
will  says:  "If  it  should  prove  at  any  time 
during  her  life  that  she  should  find  It  neces- 
sary or  more  convenient  to  make  sale  thereof 
for  her  maintenance  and  well-keeping,  in 
such  case  my  executor  shall  have  full  power 
to  make  sale  thereof."  Under  this  power  tbe 
widow  requested  the  executor  to  make  sale. 
and  then  revoked  the  request  While  her 
power  to  revoke  was  In  dispute,  as  an  inci- 
dent to  the  litigation  following  the  executor's 
attempt  to  sell,  she  died.  Her  standing'  as  a 
suitor  legatee  in  either  event  whether  by  the 
revocation  or  her  death,  with  the  property  un- 
sold, ended.  The  land  passed  to  the  residu- 
ary devisees,  and  left  Julius  in  the  position 
of  a  creditor  of  his  mother,  who  In  her  life- 
time was  a  legatee.  No  right  of  hers,  as  lega- 
tee, passed  to  Julius  from  the  mere  fact  that 
she  was  his  debtor,  which  would  constitute 
him  a  legatee.  Whatever  may  be  his  remedy 
against  the  land  In  the  possession  of  the 
residuary  legatees  for  the  recovery  of  his 
debt,  it  is  not  by  a  special  proceeding  under 
a  statute  which  necessarily  excludes  all  but 
legatees. 

But  It  is  argued  that  notwithstanding 
Julius  is  not  nominally  a  legatee,  and  tbe 
judgment  of  itself  gives  him  no  standing-  to 
maintain  this  proceeding,  yet  having-  Issued 
an  attachment  against  the  executor  of  the 
husband,  and  having  obtained  judgment 
against  him  as  garnishee,  under  the  authority 
of  Reek's  Appeal,  78  Pa.  St  432.  In  equity, 
he  stands  In  the  position  of  a  legatee  by  vir- 
tue of  tbe  attachment.  But  that  case  was 
adjudged  upon  a  construction  of  that  will 
alone,  and  It  was  held  In  equity  the  creditor 
was  entitled  to  come  in  on  the  fund  In  the 
hands  of  the  executor  for  distribution.  The 
Important  facts  alleged  in  this  answer,  which 
would  determine  the  equities  of  the  parties, 
were  not  passed  on  in  that  case.    Here  it  is 
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averred:  (1)  On  the  interpretation  of  the 
will  there  la  no  power  of  sale  in  the  executor, 
if  it  be  not  executed  on  an  unrevoked  request 
by  the  beneficiary  In  her  lifetime.  (2)  That 
there  is  collusion  between  the  creditor  and 
the  executor.  As  the  residuary  legatees  were 
uot  parties  to  the  attachment  proceedings 
against  the  executor,  they  are  not  concluded 
by  the  Judgment  in  that  proceeding.  The 
executor  did  not  represent  them,  and  made 
do  defense.  They  have  a  right  to  be  heard 
in  equity,  before  equity  appropriates  their 
estate  to  creditors  by  virtue  of  an  attach- 
ment to  which  they  were  not  parties.  The 
error  pervading  the  case,  it  seems  to  us,  is 
Id  treating  the  alleged  collusive  proceedings 
at  law  in  the  common  pleas,  between  the 
creditor  and  the  executor,  as  determining  the 
rights  in  equity  of  the  residuary  legatees  to 
their  father's  estate,  the  same  as  if  there 
had  been  a  distribution,  with  notice  to  all 
parties,  in  such  an  equity  tribunal  as  the 
orphans'  court.  There  never  has  been  such 
opportunity  for  hearing  to  these  residuary 
lepateea  We  are  therefore  of  opinion  the 
•>rphans'  court  had  no  Jurisdiction  to  order 
the  sale  of  the  homestead  property  on  this 
petition,  and  the  decree  is  reversed;  the 
ousts  to  be  paid  by  appellee. 


HARTMAN  v.  MEIGHAN. 

(Supreme  Court  of  Pennsylvania.     Oct.  7, 
1885.) 

E-vtikb  Contracts—  Recovery  for  Part  Per- 
formance. 

One  who  makes  an  entire  contract,  and 
willfully  defaults  in  a  substantial  performance 
•hereof,  cannot  recover  for  a  part  performance, 
'hotieh  the  other  party  was  not  damaged  by 
the-  default. 

Appeal  from  court  of  common  pleas,  Phil- 
iulelphia  county. 

Action  by  George  W.  Hartman  against 
John  Meighan  for  the  value  of  certain  work 
done  under  a  contract.  Judgment  for  plain- 
tiff.   Defendant  appeals.     Reversed. 

The  specification  of  error  was  as  follows: 
"The  trial  judge  erred  in  charging  the  Jury 
as  follows:  'Now,  if  you  believe  in  this  case 
that  the  plaintiff  refused  to  go  on  unless  he 
received  a  payment  of  one  hundred  dollars, 
and  that  the  contract  did  not  provide  for 
that  payment,  and  that  there  was  no  cus- 
tom of  the  trade  and  no  understanding  of 
the  parties  or  acts  of  theirs  evincing  that 
that  was  the  custom,  and  that,  therefore, 
the  plaintiff  broke  his  contract  and  refused 
t<>  go  on  because  payment  was  not  made, 
he  would  be  entitled  to  recover  for  the  value 
•>f  the  work  less  what  it  cost  the  defendant 
to  complete  the  contract  in  accordance  with 
!ts  terms.  It  appears  in  this  case  the  de- 
fendant hired  a  man  named  Donnelly  to 
are  the  contract  completed  for  $35  per 
'i'<iMe.  It  Is  said  that  it  was  completed  in  a 
1  fferent  way;   that  a  different  kind  of  beat- 


er was  supplied.  Well,  gentlemen  of  the  ju- 
ry, that  is  his  right,  if  there  was  a  breach 
by  the  plaintiff,— to  change  the  contract,  and 
have  It  performed  in  a  different  way;  but  It 
is  incumbent  upon  defendant  to  show  what 
It  would  have  cost  him  to  have  completed  it 
in  accordance  with  the  contract.  If  he  had 
it  substantially  completed  for  a  sum  which 
was  equal  to  what  the  first  contract  price 
was,  then  he  is  not  injured,  even  if  there 
was  a  breach  upon  the  plaintiff's  part,  be- 
cause the  damage  is  what  you  seek  to  dis- 
cover. In  this  case  the  defendant  had  it 
completed  in  some  way  for  $35  per  house, 
and  that,  together  with  what  he  has  paid, 
amounts  to  $38.05,  which  is  $2.35  less  than 
what  the  original  contract  price  was.  When 
he  went  on  to  complete  the  contract  through 
somebody  else,  it  is  his  duty  to  show  you 
that  he  suffered  damage  by  being  obliged  to 
go  elsewhere  and  complete  the  contract;  and 
he  can  only  have  set  off  against  this  claim 
so  much  damage  as  he  suffered,  and  it  is 
your  duty  to  ascertain  what,  if  any,  damage 
he  did  suffer.  If  he  suffered  none,  then  the 
plaintiff  would  be  entitled  to  recover  the  en- 
tire amount,  even  if  he  was  guilty  of  a 
breach,  for  the  defendant  suffered  no  dam- 
age on  his  part' " 

Alex.  Simpson,  Jr.,  for  appellant.  Walter 
E.  Rex.  for  appellee. 

STERRETT,  G.  J.  It  may  be  true,  as 
stated  by  the  learned  counsel  for  appellee  in 
his  argument,  that  "substantial  justice  has 
been  done  in  this  case  by  the  verdict  of  the 
jury,"  but  it  Is  by  no  means  certain  that 
such  was  the  result.  Our  examination  of 
the  charge  in  connection  with  the  testimony 
has  satisfied  all  of  us  that  the  Instructions 
contained  in  so  much  thereof  as  is  recited 
in  the  specification  of  error  were  erroneous, 
and  the  jury  were  thereby  misled  to  the  de- 
fendant's prejudice.  In  the  first  sentence 
of  that  excerpt,  the  learned  judge  said: 
"Now,  if  you  believe  *  •  •  that  thf 
plaintiff  refused  to  go  on  unless  be  received 
a  payment  of  one  hundred  dollars,  and  that 
the  contract  did  not  provide  for  that  pay- 
ment, and  that  there  was  no  custom  of  the 
trade  and  no  understanding  of  the  parties 
or  acts  of  theirs  evincing  that  that  was  the 
custom,  and  that,  therefore,  the  plaintiff 
broke  his  contract  and  refused  to  go  on  be- 
cause payment  was  not  made,  he  would  be 
entitled  to  recover  for  the  value  of  the  work 
less  what  It  cost  the  defendant  to  complete 
the  contract  In  accordance  with  its  terms." 
We  are  not  aware  that  it  has  ever  been  rec- 
ognized as  a  sound  principle  of  the  law  of 
contracts  that  a  plaintiff  who  has  willfully 
defaulted  in  the  substantial  performance  of 
an  entire  contract  may,  nevertheless,  recover 
to  the  extent  of  his  part  performance. 
Equally  unsound  and  untenable  is  the  subse- 
quent instruction  to  the  effect  that  plaintiff 
in  this  case  could  recover  bis  claim  unless  de- 
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fendant  proved  affirmatively  that  he  had 
suffered  damage  by  plaintiff's  default.  Our 
own  cases,  among  which  are  Martin  v. 
Schoenberger,  8  Watts  &  S.  367,  and  Tool  Co. 
v.  Wilson,  123  Pa.  St  19,  16  8.  W.  36,  incul- 
cate no  such  doctrine.  In  the  former  it  was 
said:  "To  permit  a  man  to  recover  for  part 
performance  of  an  entire  contract,  or  to  per- 
mit him  to  recover  on  bis  agreement  when 
he  has  failed  to  perform,  would  tend  to  de- 
moralize the  whole  country.  *  *  *  No 
plaintiff  ought  ever  to  be  permitted  to  re- 
cover for  part  performance  of  his  engage- 
ments, unless  prevented  by  the  defendant 
from  performing,  or  so  trifled  with  that  It 
becomes  his  duty  to  declare  the  contract  at 
an  end."  In  this  case  the  plaintiff's  agree- 
ment, as  set  forth  in  his  statement,  is  an 
entire  contract,  and  the  excuse  he  assigns 
for  admitted  nonperformance  is  that  he  "was 
not  permitted  to  complete  it,  although  he 
was  ready  and  willing  to  do  so."  The  bur- 
den of  proving  this  was  on  him.  and,  if  he 
failed  to  TQake  the  necessary  proof,  it  was 
either  his  fault  or  his  misfortune.  It  fol- 
lows from  what  has  been  said  In  relation  to 
that  part  of  the  charge  recited  in  the  specifi- 
cation of  error  that,  as  a  whole,  It  is  errone- 
ous and  misleading,  and  the  judgment  must 
be  reversed.  Judgment  reversed,  and  a  ve- 
nire facias  de  novo  awarded. 


CLARK  v.  CITY  OF  PHILADELPHIA. 
(Supreme  Court  of  Pennsylvania.    Oct.  7, 1895.) 

Opening  and  Grading  Streets  —  Waive*  of 
Damages. 
Where,  in  a  proceeding  to  open  a  street, 
the  final  decree  in  which  was  rendered  eight 
months  before  the  grading  was  authorized  by 
ordinance,  one  disclaims  "any  damage  for  the 
property  taken  by  the  opening  cf  said  street," 
having  at  the  same  time  and  in  the  same  court 
a  proceeding  of  bis  own  pending  for  assess- 
ment of  damages  for  change  of  grade,  which  is 
not  abandoned  or  even  referred  to.  there  is  no 
waiver,  either  by  estoppel  or  intention,  of  dam- 
ages for  the  change  of  grade. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 

Proceeding  by  Clarence  H.  Clark  against 
the  city  of  Philadelphia.  There  was  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Reversed. 

Joseph  S.  Clark  (John  O.  Johnson,  of  coun- 
sel), for  appellant.  E.  Spencer  Miller.  Asst 
City  Sol.,  and  Charles  P.  Warwick,  City  SoL, 
for  appellee. 

MITCHELL,  J.  Appellant's  amended  state- 
ment Is  a  petition  under  the  act  of  May  16, 
1891  (P.  L.  75),  for  the  appointment  of  view- 
ers to  assess  damages  for  a  change  of  grade 
of  Forty-Fifth  street.  The  city  of  Philadel- 
phia set  up  In  Its  answer  that,  in  a  prior  pro- 
ceeding m  the  quarter  sessions  for  the  open- 
ing of  said  Forty-Fifth  street,  the  petitioner 
had  expressly  waived  his  claim  for  damages 


for  his  land  taken  by  the  opening,  and  th 
fore  was  now  barred  from  his  present  chi 
The  court  below  sustained  this  view  by 
charging  the  rule  for  the  appointment 
viewers. 

The  waiver  must  be  either  by  estoppel 
by  intention. 

1.  The  claim  of  a  property  owner  aga 
the  city  for  the  opening  of  a  street  is  a 
gle  claim  for  the  depreciation  la  the  valui 
his  land,  though  it  may  Include  various 
ments,  such  as  the  value  of  the  part  actu 
taken,  and  the  injury  to  what  is  left,  win 
er  the  latter  is  by  reason  of  diminished  s 
inconvenient  shape,  difference  of  grade, 
other  attendant  circumstances.  It  was 
cordingly  held  in  Pusey  v.  City  of  Alleght 
98  Pa.  St  522,  and  other  cases  that  bare 
lowed  it,  Including  Righter  v.  Phlladelp 
161  Pa.  St  73,  28  Atl.  1015,  that  the  cl 
must  be  asserted  as  an  entirety  in  the  k 
proceeding,  and,  if  any  part  of  it  be  omit 
the  owner  will  be  estopped  from  settini 
up  in  a  subsequent  action.  To  this  r 
however,  there  is  the  necessary  limitai 
that  the  claim  need  only  include  elements 
ready  existing.  No  proceeding  can  be 
quired  to  Include  rights  of  action  which 
yet  inchoate.  Where,  therefore,  "the  gi 
ing  occurs  as  a  separate  act  oft  the  public 
thorities,  and  so  long  after  the  opening 
the  street  that  the  assessment  of  damage: 
the  time  of  the  appropriation  cannot  lncl 
those  resulting  from  the  grading,  the  la 
may  be  ascertained  by  a  second  view." 
sey  v.  City  of  Allegheny,  supra.  The  p 
ent  case  comes  within  the  exact  terms  of 
exception.  The  report  of  the  viewers  to  o 
Forty-Fifth  street  was  confirmed,  and  the 
cree  thereon  made  June  25,  1837.  The  o 
nance  under  which  the  grading  of  the  sti 
was  done  was  not  passed  until  March 
1888.  The  right  to  damages  for  change 
grade  does  not  accrue  until  the  actual  cha 
is  made  on  the  grounds.  Ogden  v.  Phila 
phla,  143  Pa.  St.  430,  22  Atl.  694.  Wl 
therefore,  the  appellant,  in  the  proceedinj 
the  quarter  sessions  to  open  the  street 
claimed  "any  damage  for  the  property  tai 
by  the  opening  of  said  street"  there  was 
necessary  legal  implication  that  he  ther 
waived  a  claim  for  damages  by  change 
grade  which  was  as  yet  inchoate,  and 
which  no  right  of  action  yet  existed.  Th 
was,  therefore,  no  estoppel,  by  virtue  of  s 
disclaimer,  against  the  assertion  of  the  ot 
right  when  it  should  arise.  The  opening  : 
grading  were  separate  acts, — one  through 
operation  of  the  court  of  quarter  sessions,  i 
the  other  through  an  ordinance  of  eounc 
and  the  latter  was,  in  the  language  of  Pu 
v.  City  of  Allegheny,  already  quoted,  "so  1< 
after  the  former  that  the  assessment  of  di 
ages  at  the  time  of  the  appropriation  can 
include  those  resulting  from  the  grading." 

The  argument  of  the  appellee  that  by  t 
construction,  the  advantage  to  the  city 
having  the  complete  damage  assessed  U 
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single  proceeding  will  be  lost,  and  proceed- 
ings In  the  quarter  sessions  secure  an  open- 
ing without  the  risk  of  assessment  for  bene- 
fits, would  be  a  good  argument  ad  inconvenl- 
«ntem  addressed  to  the  lawmaking  power; 
but  even  then  there  Is  another  horn  to  the 
dilemma,  which  Is  that  the  assessment  of 
damages  for  a  change  of  grade  not  yet  ac- 
tually made  Is  speculative,  as  it  is  compensat- 
ing the  owner  In  advance  for  an  injury  not 
yet  done  to  him,  and  which  in  fact  may 
never  be  done.     This  is  the  view  that  was 
successfully  urged  by  the  city  of  Philadel- 
phia In  Re  Plan  166,  143  Pa.  St  414,  22  Atl. 
tiG9;  and  the  rule  was  there  settled  that  no 
damages  are  recoverable  for  change  of  grade 
until  the  actual  work  on  the  ground  Is  be- 
gun.   By  this  rule,  as  was  there  said,  "the 
city  is  not  exposed  to  the  danger  of  specula- 
tive damages  for  a  change  that  may  never  be 
made  in  fact,  while  the  property  owner  will 
still    be   compensated,    but    for   an    actual 
change  when  It  Is  made  on  the  land"    The 
subject  has  Inherent  difficulties,  because  no 
general  rule  can  be  formulated  which  will  in- 
variably work  justice  to  all  parties.     But  the 
vigilance  of  the  city  officers  can  in  most  cases 
protect  the  city's  Interest  by  seeing  that  dedi- 
cations of  land  or  waivers  of  damages  for 
spelling  are  not  accepted,  unless  they  Include 
waiver  of  damages  as  to  grade,  and  that  or- 
dinances for  opening  shall  also  provide  for 
grading,  so  that  the  acts  shall  be  concurrent, 
and  claims  for  both  be  necessarily  presented 
In  the  same  proceeding.    It   may  also  be 
worth  while  for  the  lawmaking  authorities  to 
consider  whether  the  jurisdiction  of  the  quar- 
ter sessions  over  the  opening  of  streets,  at 
least  In  cities  of  the  first  class,  where  dam- 
ages are  so  important  a  part  of  the  expenses 
of  government,  should  not  be  limited  or  tak- 
en away.  If  it  may  constitutionally  be  done, 
and  the  whole  subject  left  exclusively  to  the 
city  councils,  where  it  properly  belongs.     The 
authority  Is  not  in  Its  nature  judicial,  but  leg- 
islative; and  Its  survival  in  the  quarter  ses- 
sions is  a  remnant  of  the  colonial  days,  when 
that  tribunal,  before  the  accurate  definition 
and- separation  of  constitutional  powers,  exer- 
cised a  general  and  very  miscellaneous  juris- 
diction over  the  great  body  of  local  affairs. 
That  the  jurisdiction  in  the  rural  parts  of  the 
suite,  where  roads  are  matters  of  general  con- 
cern, and  tee  land  damages  for  opening  are 
iclatively  small,  is  still  beneficial,  and  the  pub- 
lic interest  is  watched  and  subserved,  Is  prob- 
ably unquestionable;   but  it  is  patent  to  ev- 
ery one  who  has  presided  in  the  quarter  ses- 
sions of  Philadelphia  during  the  past  20  years 
tliat  the  opening  of  streets  by  proceedings  un- 
der Uie  road  laws  Is  always  at  the  instance 
and  for  the  benefit  of  private  enterprise,  and 
the  public  necessity  or  convenience  alleged  as 
a  basis  is,  like  the  right  of  eminent  domain 
wmer  the  corporation  laws,  the  thinnest  kind 
of  a  mask  for  individual  profit. 

2.  The  waiver  of  appellant's  claim  to  damages 
n-n  extend  to  and  Include  damages  resulting 


from  the  opening  at  the  grade  on  the  city  plan. 
If  such  was  in  fact  the  Intention  of  the  waiver 
at  the  time;  and  It  Is  argued  for  the  city  that 
such  must  have  been  the  Intention,  as  the  ap- 
pellant must  have  known  that,  when  the  street 
was  opened,  It  would  be  at  the  established 
grade.  We  do  not,  however,  think  this  result 
follows;  certainly  there  Is  no  sufficient  evi- 
dence of  It  In  the  appellant's  petition  and  the 
city's  answer,  which  are  all  the  court  had  be- 
fore It.  The  waiver,  as  It  Is  set  out  in  the 
viewers'  report,  Is  of  damages  for  "property 
taken  by  the  opening";  and,  as  we  have  seen, 
the  municipal  acts  of  opening  and  grading 
were  not  contemporaneous,  but  the  first  was 
ended  by  a  final  decree  of  court  more  than 
eight  months  before  the  latter  was  authorized 
by  ordinance.  The  damages  for  change  of 
grade  are  not  within  the  letter  of  the  waiver, 
nor  do  the  circumstances  show  that  they  were 
within  the  Intent.  But  this  is  not  all.  It  ap- 
pears In  the  appellant's  statement  that,  at  the 
very  time  when  this  waiver  was  made  in  the 
proceeding  to  open,  he  had  a  separate  pro- 
ceeding of  his  own  pending  in  the  same  court, 
for  the  assessment  of  his  damages  by  the 
change  of  grade.  It  Is  true  that  It  was  sub- 
sequently held  that  he  had  no  right  of  action 
for  the  paper  change,  and  therefore  the  pro- 
ceeding was  not  only  premature,  bnt  in  the 
wrong  court  (In  re  rian  166,  143  Pa.  St  414. 
22  Atl.  669);  but  the  fact  that  appellant  then 
had  such  an  action  pending,  which  he  wns 
pursuing  for  the  assessment  of  these  very 
damages,  and  which  was  not  abandoned,  nor 
even  referred  to,  is  conclusive  that  the  waiver 
was  not  intended  to  cover  anything  more  than 
its  literal  terms  included,— the  damages  for 
property  taken  In  the  opening.  There  was  no 
waiver,  therefore,  either  by  estoppel  or  by  in- 
tention, of  the  damages  claimed  in  this  pro- 
ceeding, and  the  appellant  was  entitled  to 
have  viewers  appointed,  and  the  case  proceed 
regularly  according  to  the  statute. 

This  result  Is  not  in  conflict,  as  is  argued, 
with  the  decision  in  Rlghter  v.  Philadelphia, 
161  Pa.  St  78,  28  Atl.  1015.  In  that  case  the 
opening  and  grading  were  done  at  the  same 
time;  and  the  ground  of  the  decision,  as  stat- 
ed by  our  Brother  Fell,  Is  that,  as  an  action 
must  have  included  both  elements  of  damage, 
the  waiver  must  be  presumed  to  have  been  in- 
tended to  include  both.  "If  no  dedication  had 
been  made,  and  the  city  bad  done  precisely 
what  It  did,— opened  and  graded  the  street  at 
the  same  time,— the  plaintiff's  action  for  the 
opening  would  have  included  his  damages  for 
the  grading  *  •  •  The  question  Is  one  of 
intention,  to  be  gathered  from  the  deed,  with 
the  aid  of  the  circumstances  surrounding  the 
parties."  And  the  most  potent  factor  among 
such  circumstances  is  the  opening  and  grad- 
ing at  the  same  time,  in  which  respect  the 
case  differs  from  the  present.  That  was  an 
Illustration  of  the  rule  laid  down  in  Pnsey  v. 
City  of  Allegheny;  this  is  an  example  of  the 
exception.  Judgment  reversed,  and  proceden- 
do awarded. 
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CITY  OP  PHILADELPHIA  v.  THIR- 
TEENTH &  FIFTEENTH  ST8. 
PASS.  RY.  CO. 

(Supreme  Court  of  Pennsylvania-     July  18, 

1885.) 

Street-Rjulwat    Compaxiks  —  Chaktbr  —  Cox- 

STHUCTION— REPAIH  OF  STREETS — Dl'TT  OF  RAIL- 
ROAD Company  —  Action  pok  Damages  —  8kt- 
Ofp. 

1.  The  facta  that  the  consideration  to  the 
state  for  passing  Act  March  27,  1873  (P.  L.  p. 
435),  confirming  the  merger  of  certain  street- 
railway  companies,  was  the  surrender  of  other 
rights  or  franchise*  claimed  by  the  new  com- 
pany formed  by  such  merger,  and  that  the  oc- 
cupation of  a  certain  street  was  terminable  on 
specified  contingencies,  did  not  vary  the  uature 
of  such  act  as  a  legislative  grant  of  new  fran- 
chises, as  well  as  a  confirmation  of  others  claim- 
ed under  prior  charters. 

2.  Where  the  charter  of  a  street-car  com- 
pany requires  it  to  keep  the  street  occupied  by  it 
in  good  repair  at  its  expense,  the  fact  that  at  the 
time  the  charter  was  granted  a  pnrt  of  a  certain 
street  afterwards  occupied  by  the  company  was 
required  to  be  kept  in  repair  by  other  parties 
who  had  privileges  thereon  does  not  prevent  the 
duty  of  keeping  in  repair  becoming  incumbent 
on  the  company  when  circumstances  otherwise 
created  such  duty. 

3.  The  charter  of  a  street-car  company  re- 
quired it  to  conform  to  the  grades  of  the  streets 
traversed  by  its  railway,  and  that  "the  streets 
thus  occupied"  should  be  kept  in  good  repair. 
The  charter  of  another  street-car  company, 
which  was  afterwards  merged  with  the  former 
company,  provided  that  it  should  keep  in  repair 
"that  portion  of  the  street  which  they  use  and 
occupy."  Held,  that  such  companies,  and  the 
one  into  which  they  were  merged,  were  re- 
quired to  keep  in  repair  the  whole  of  the  street, 
from  curb  to  curb,  occupied  by  the  company's 
railway. 

4.  The  charter  of  a  street-car  company  pro- 
vided that  it  should  be  "compelled  to  keep  in 
constant  repair  that  portion  of  the  street  which 
they  use  and  occupy,  and  be  subject  to  such 
ordinances  of  council  as  relate  thereto";  and 
the  city  ordinance  provided  that  all  street-car 
companies  should  be  at  tiie  entire  cost  and  ex- 
pense of  maintaining,  paving,  and  repaying 
that  may  be  necessary  on  any  street  occupied 
by  them.  Held,  that  such  company  was  bound 
to  keep  In  repair  not  only  the  portion  of  the 
street  occupied  by  it,  but  the  whole  street,  from 
curb  to  curb. 

5.  Where  the  charter  of  a  street-car  com- 
pany and  city  ordinances  require  it  to  repair 
and  rtpuve  streets  occupied  by  it.  such  duty 
extends  to  the  replacement  of  an  old  pavement 
by  a  new  one  of  a  different  and  improved  kind, 
ordered  by  the  city. 

6.  Where  the  charter  of  a  street-car  com- 
pany and  city  ordinance  require,  it  to  keep  in 
repair  and  repave  streets  occupied  by  it.  the 
fact  that  the  occupation  of  the  street  is  termina- 
ble on  certain  contingencies,  which  may  happen 
at  any  time,  and  at  the  will  of  the  city,  does  not 
destroy  the  obligation  of  the  company  to  keep 
in  repair  so  long  as  it  occupies  the  street. 

7.  The  charter  of  a  street-car  company 
made  it  subject  to  a  certain  ordinance,  which 
provided  that  it  should  be  the  duty  of  any  such 
company  to  pave  or  repave  the  highways  as  in 
such  ordinance  provided,  and  that,  "should  they 
refuse  or  neglect  to  do  so  for  10  days  from  the 
date  of  notice.  •  *  *  councils  may  forbid 
the  running  of  any  car  or  cars  on  the  road  un- 
til the  same  is  fully  complied  with."  The  city, 
by  ordinance,  instructed  the  director  of  pub- 
lic works  to  stop  the  running  of  such  company's 
cars  on  a  certain  portion  of  a  street  occupied 
by  it  "until  the  said  street  is  repaved  in  accord- 
ance with  the  notice  to  do  such  work,  served  by 


him  on  the"  company  as  required  by  the 

mer  ordinance.     Held  that,  in  an  action  b 

city  against  the  company  to  recover  the  n 

expended  by  the  city  in  paving  such  stree 

fendant  could  not  show  damages  by  way  o 

off  by  causing  the  stoppage  of  its  cars,  i. 

absence  of  any  offer  to  show  that  the  sts 

|  facts  which  justified  the  actions  of  coun 

■  passing  the  resolution  for  repaving,  the  i 

to  defendant  to  do  its  part,  and  the  failn 

i  do  so  in  the  time  required,  did  not  exist. 

Appeal  from  court  of  common  pleas,  1 
I  delphia  county. 

Action  by  the  city  of  Philadelphia  ag 

the  Thirteenth  &  Fifteenth  Streets  Pass. 

Railway  Company  of  Philadelphia  to  re 

damages  for  money  expended  by  plaint 

paving  certain  portions  of  Broad  street 

other  streets  traversed  by  defendant,  \ 

plaintiff  alleged  defendant  had  neglect 

:  keep  in  repair  and  pave  as  required  t 

:  charter  and  the  city  ordinance.    From  a 

1  ment   for  plaintiff,   defendant  appeals. 

;  firmed. 

|  J.  G.  Johnson,  G.  W.  Biddle.  and  Bid 
I  Ward,  for  appellant.  E.  Spencer  Millei 
I  James  Alcorn,  Asst.  City  Sols.,  and  Chi 
i  Warwick,  City  Sol.,  for  appellee. 

MITCHELL,  J.    The  railway  couipan; 

|  pellant)  was  formed  by  the  merger  ol 
passenger  railway  companies  previous! 

I  istlng,— one  of  the  same  name,  chai 
April  8,  1859;  and  the  other  called  the 
Yard,  Broad  Street  &  Fainuount  Ra 
Company,  chartered  May  16,  1861.  Tb 
Udity  of  the  merger  under  then  existing 
having  been  questioned,  an  act  of  asst 
was  passed  March  27,  1S73  (P.  L.  p. 
confirming  the  merger,  providing  for  tb< 
render  of  certain  corporate  rights,  and 
ferring  other  lights,  and  making  them  > 
slve.  This  act  was  solemnly  accepted  b 
appellant  by  deed  in  the  form  prescribt 
the  act,  filed  in  the  office  of  the  secrets 
the  commonwealth  April  8,  1873,  and 
became  the  amended  and  operative  rl 
of  the  consolidated  company  (appellnn 
is  argued  that  this  was  not  in  any  se 
charter,  nor  an  amendment  to  a  eunrto 
merely  a  contract  between  the  legist 
and  the  railway  company  by  which  tl» 
mer  confirmed  certain  rights  other  than 
on  Broad  street,  and  the  company  abam 
its  rights  on  Broad  street,  with  a  teuir 
license  to  run  its  cars  thereon  until 
teenth  and  Fifteenth  streets  shoul 
opened,  from  time  to  time,  for  six  coi 
tive  squares  north  or  south  of  specified  p 
This  claim,  however,  cannot  be  susfc 
The  act  Is,  in  its  nature  and  effect,  a  gn 
franchise;  some  positive,  and  at  leas 
negative,  privilege  in  the  nature  of  an  ai 
ed  franchise,— the  right  to  abandon  a  p 
the  franchise  to  lay  tracks  on  Broad  s 
that  was  contained  in  the  charter  o 
Navy  Yard,  Broad  Street  &  Fairmount 
way.  The  facts  that  the  considerati 
the  state  for  passing  the  act  was  the  si 
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der  of  other  rights  or  franchises  claimed  by 
:he  company,  and  that  the  occupation  of 
Broad  street  was  terminable  on  specified  con- 
tingencies, did  not  vary  the  nature  of  the  act 
as  a  legislative  grant  of  new  franchises  as 
well  as  a  confirmation  of  others  claimed  un- 
der prior  charters.  Those  charters  were  by 
the  act  continued  and  confirmed  as  to  all  the 
franchises  and  powers  of  both  companies,  ex- 
cept so  far  as  changed  or  taken  away  by  the 
act  itself,  and  of  course  the  franchises  so  con- 
tinued were  accompanied  with  all  the  Inci- 
dents, duties,  and  obligations  attached  to 
them  In  the  first  instance.  The  act  of  1873 
therefore  is  the  operative  and  controlling 
i  tarter  of  the  appellant,  but  we  must  loos: 
fur  its  grants  and  limitations,  as  well  as  for 
its  burdens  and  obligations  on  the  appellant, 
to  the  terms  of  the  two  original  charters, 
which  remained  unchanged  nnd  confirmed. 
The  charter  of  the  original  Thirteenth  &  Fif- 
teenth Streets  Railway  provided  in  section  i): 
'■That  the  councils  of  the  city  of  Philadelphia 
may  from  time  to  time,  by  ordinances,  estab- 
lish such  regulations  In  regard  to  said  rail- 
way as  may  be  required  for  the  purposes  of 
loving,  repavlng,  grading  *  *  •;  and  the 
said  company  shall  conform  to  the  grades  es- 
tablished by  councils  of  the  several  streets 
and  avenues  traversed  by  the  said  railway. 
•  *  *  The  streets  thus  occupied  by  said 
'«mpany  shall  be  by  them  kept  in  good  order 
and  repair  at  their  own  proper  expense." 
rhe  charter  of  the  Navy  Yard,  Broad  Street 
k  Falrraount  Company  provided  In  section  10 
that  "the  said  company  shall  be  compelled  to 
keep  In  constant  repair  that  portion  of  the 
street  which  they  use  and  occupy,  and  (b) 
^object  to  such  ordinances  of  councils  as  re- 
late thereto,  not  inconsistent  with  this  act." 
B.v  both  of  these  provisions  the  company  is 
liarged  with  the  duty  to  keep  In  repair. 
Both  provisions  are  general,  applicable  to  all 
treets  on  which  tracks  are  laid,  and  contlnu- 
ng;  that  Is,  applying  from  time  to  time, 
whenever  repairs  may  become  necessary. 
The  fact  that  part  of  Broad  street,  at  the 
ime  of  the  charter  of  the  Navy  Yard,  etc., 
>mipany,  was  required  to  be  kept  in  repair 
7  other  parties  who  had  privileges  thereon, 
•rould  not  prevent  the  duty  becoming  incum- 
bent on  the  appellant  when  circumstances 
bould  otherwise  raise  It.  There  is  nothing, 
lierefore,  peculiar  in  regard  to  the  situation 
f  Broad  street  which  makes  the  duty  of  the 
ppellant  In  regard  thereto  any  different  from 
bat  In  regard  to  any  other  street  upon  which 
is  tracks  are  laid.  The  duty  to  keep  the 
treets  in  repair  being  thus  clear  under  either 
nd  both  charters,  two  questions  arise  as  to 
is  extent:  First  Does  it  include  the  whole 
twt.  from  curb  to  curb,  between  the  points 
•ngitudinally  where  the  line  is  laid  on  It, 
r  is  It  restricted  to  the  space  between  the 
racks?  Secondly.  Does  It  extend  to  a  pract- 
ical repavlng  with  a  different  and  Improved 
aTement? 
First.  The  obligation  to  repair  the  whole 


street  from  curb  to  curb,  If  not  expressly  de- 
cided, has  been  so  clearly  foreshadowed  as  to 
leave  little  doubt  of  what  the  conclusion  must 
be.  Under  the  charter  of  the  Thirteenth  & 
Fifteenth  Streets  Company  the  question  could 
hardly  arise,  for  the  words  are  that  the  com- 
pany shall  conform  to  the  grades  of  the  streets 
traversed  by  the  said  railway,  and  the  streets 
thus  occupied  shall  be  kept  in  good  order  and 
repair.  This  so  clearly  means  the  whole  of 
the  streets  which  the  railway  traverses  that 
further  elaboration  seems  to  be  unnecessary. 
But  It  is  argued  that  Broad  street  is  only  oc- 
cupied by  virtue  of  the  franchise  of  the  Navy 
Yard,  etc.,  Company,  and  the  obligation  of 
that  charter  Is  only  to  keep  in  repair  "that  por- 
tion of  the  street  which  they  use  and  occupy," 
which  should  be  construed  to  mean  that  por- 
tion between  the  tracks.  To  this  argument  it 
would  be  sufficient  answer  that  at  most  the 
words  can  only  be  claimed  as  doubtful  and 
ambiguous,  and  in  such  cases  all  public  grants 
are  to  be  construed  liberally  in  favor  of  the 
public,  and  strictly  ogalust  the  grantee.  Rail- 
road Co.  v.  Bruce,  102  Pa.  St.  23.  But  it  is 
not  necessary  to  resort  to  this  rule.  As  al- 
ready said,  the  provisions  of  both  the  original 
charters  in  reference  to  keeping  the  streets  in 
repair  are  general,  and  applicable  to  all  streets 
on  which  tracks  are  laid,  and  are  meant  to  be 
of  continuous  application  from  time  to  time,  as 
circumstances  may  require.  Both  charters  in- 
cluded the  right  to  lay  trucks  on  several 
streets  and  on  different  streets  at  different 
times,  but  neither  looked  to  the  occupation  of 
the  whole  length  of  any  of  the  streets  named. 
The  right  was  given  to  occupy  certain  portions 
longitudinally  of  the  specified  streets,  and  the 
corresponding  duty  was  imposed  of  keeping 
those  portions  in  repair.  Whether  the  lan- 
guage used  was  as  in  the  one  cose  "the  streets 
traversed  and  occupied,"  or,  as  In  the  other, 
"that  portion  of  the  street  which  they  use  and 
occupy,"  the  idea  was  the  same,  to  wit  that 
the  franchise  to  occupy  and  the  obligation  to 
keep  In  repair  should  be  coextensive  In  Pitts- 
burgh &  B.  Pass.  Ry.  Co.  v.  City  of  Pitts- 
burgh, 80  Pa.  St.  72,  a  somewhat  analogous 
case,  where  the  question  was  not  what  part  of 
the  street,  but  what  klud  of  obstruction,  the 
company  were  bound  to  remove,  the  principle 
was  well  stated  that  under  the  general  law  the 
obligation  to  keep  the  whole  street  In  repair 
rested  on  the  municipality,  and  that  obligation 
the  charter  transferred  to  the  company.  So  it 
is  In  the  present  case.  Whatever  the  duty  of 
the  municipality  would  have  been  as  to  repairs 
upon  the  streets  where  the  tracks  are  laid  is 
now  the  duty  of  the  railway  company  laying 
and  using  the  tracks,  and  that  plainly  includes 
the  whole  width  of  the  street  But  the  duty 
does  not  rest  on  these  provisions  alone.  It 
arises  Independently,  but  with  equal  conclu- 
siveness, from  other  parts  of  the  charter.  Sec- 
tion 10  of  the  act  of  Incorporation  of  the  Navy 
Yard,  etc.,  Company  provides  that  "the  said 
company  shall  be  compelled  to  keep  in  con- 
stant repair  that  portion  of  the  street  which 

Digitized  by  CjOOQlC 


128 


ATLANTIC  REPORTER,  VoL  33. 


(Pa 


they  me  and  occupy,  and  [be]  subject  to  such 
ordinances  of  councils  as  relate  thereto."  This 
Includes  existing  as  well  as  future  ordinances, 
-and  among  those  existing  at  the  date  of  the 
charter  was  the  general  ordinance  of  July  7, 
1857  (Ord.  1857,  p.  248),  which  provided  that 
all  passenger  railroad  companies  should  be  "at 
the  entire  cost  and  expense  of  maintaining, 
paving,  repairing,  and  repaving  that  may  be 
necessary  upon  any  street  •  »  *  occupied 
'by  them."  This,  as  was  well  said  by  Thayer, 
P.  J.,  in  Philadelphia  &  G.  F.  Ry.  Go.  v.  City 
of  Philadelphia,  2  Wkly.  Notes  Cas.  639, 
means  "not  upon  a  portion  of  the  street  occu- 
pied, but  upon  the  whole  street."  The  subject 
was  elaborately  and  very  ably  discussed  in  that 
-case,  and  the  opinion  of  Thayer,  P.  J.,  is  cited 
with  approval  in  City  of  Philadelphia  v.  Ridge 
Ave.  Pass.  Ry.  Co.,  143  Pa.  St.  444,  22  Atl. 
■695,  where  the  present  chief  justice  says:  "It 
has  never  been  seriously  doubted,  nor  can  it 
be,  that  the  duty  to  repair  or  to  repave,  when 
-either  is  adjudged  necessary,  extends  to  the 
•entire  roadway  from  curb  to  curb." 

Secondly.  That  the  duty  to  repair,  where  it 
exists,  extends  to  the  replacement  of  an  old 
pavement  by  a  new  one  of  a  different  and 
improved  kind,  was  expressly  held  In  City  of 
Philadelphia  v.  Ridge  Ave.  Pass.  Ry.  Co.,  143 
Pa.  St  444,  471,  472,  22  Atl.  695,  where  it  was 
«aid  by  the  present  chief  justice:  "The  du- 
ties specified  in  [the  company's]  charter  were 
imposed  with  reference  to  the  changes  and 
improved  methods  of  street  paving  which  ex- 
'perience  might  sanction  as  superior  to  and 
•more  economical  than  old  methods.  In  other 
words,  the  company  is  bound  to  keep  pace 
with  the  progress  of  the  age  in  which  It  con- 
tinued to  exercise  Its  corporate  functions. 
The  city  authorities  have  just  as  much  right 
to  require  it  to  repave  at  its  own  expense 
-with  a  new,  better,  and  more  expensive  kind 
of  pavement  as  they  have  to  cause  other 
streets  to  be  repaved  in  like  manner  at  the 
public  expense."  In  the  present  case  of 
Broad  street,  the  fact  that  the  occupation  Is 
terminable  upon  certain  contingencies,  which 
may  happen  at  any  time,  and  at  the  will  of 
the  city,  does  not  destroy  the  obligation.  As 
.a.  fact,  the  occupation  has  already  lasted  some 
years,  and  from  the  nature  of  the  surface  of 
the  ground  and  its  existing  uses  is  likely  to 
last  some  years  longer;  but,  however  this 
may  be,  It  does  not  alter  the  mandate  of  the 
-•charter  and  the  ordinances  to  keep  the  street 
in  repair  so  long  as  it  is  occupied. 

A  question  Is  raised  in  the  argument  that 
the  appellant  is  not  liable  because  the  so- 
called  "repair"  or  "repaving"  of  Broad  street 
was  in  fact  a  first  or  original  paving,  and 
there  Is  no  obligation  to  pave  in  the  first  in- 
stance, as  so  much  of  the  ordinance  of  July 
7,  1S57,  as  required  paving  of  a  street  not 
previously  paved  was  repealed  by  the  ordi- 
nance of  April  1,  1S59  (Old.  1859,  p.  138). 
There  Is  nothing  on  the  record,  however,  to 
show  the  fact  now  alleged.  The  appellant 
•did  not  at  any  time  offer  to  prove  it,  nor  ask 


to  have  the  jury  pass  upon  It  The  fact 
were  practically  treated  as  undisputed.  Th 
judge  directed  the  verdict  as  a  matter  of  law 
and  there  is  no  assignment  of  error  to  hi 
action  in  so  doing.  Gen.  Wagner,  for  th 
plaintiff,  testified  that  the  former  pavemen 
was  partly  cobble  and  partly  macadam,  am 
other  witnesses  speak  of  a  paving  with  mac 
adam  in  the  center  and  cobble  at  the  sides 
Even  if  the  whole  street  was  macadamized 
it  would  not  follow  necessarily  that  it  wa 
not  paved.  That  is  a  question  of  intention 
Some  misapprehension  seems  to  exist  in  th 
professional  mind  as  to  our  recent  decision 
on  this  subject  and  they  have  therefore  beei 
reviewed,  and  the  ratio  decidendi  discussed 
in  City  of  Philadelphia  v.  Eddleman  (opinio: 
filed  herewith)  32  Atl.  639,  to  which  referenc 
is  made  for  all  that  is  necessary  to  be  sai< 
on  the  present  point 

The  only  remaining  assignments  of  erro: 
to  be  noticed  relate  to  the  exclusion  of  ap 
pellant's  offer  to  show  damages  by  way  o 
set-off  from  the  Improper  method  of  pavinj 
Broad  street,  causing  stoppage  of  the  care 
and  consequent  loss  of  profits.  Passing  bj 
the  question  whether  the  offer  was  clearly 
within  the  exception  to  the  general  rule  tha 
a  set-off  In  tort  cannot  be  made  to  an  actioi 
ex  contractu,  these  offers  substantially  sough 
to  raise  the  question  of  an  abuse  of  the  mu 
niclpal  authority  and  discretion.  By  the  or 
dinance  of  September  25,  1890  (Ord.  p.  301) 
the  councils  instructed  the  director  of  publl< 
works  to  stop  the  running  of  the  cars  "ot 
Broad  street  north  from  Glenwood  avenue 
until  the  said  street  is  repaved  in  accordance 
with  the  notice  to  do  such  work,  served  bj 
him  on  the  passenger  railway  companj 
*  *  *  as  required  by  the  ordinance  of  Julj 
7,  1857,"  etc.  The  ordinance  of  July  7,  18X 
(section  4),  provides  that  "it  shall  be  the  dutj 
of  any  company  as  aforesaid  •  *  *  to 
pave  or  repave  the  highways,  as  hereinbefore 
provided,  and  should  they  refuse  or  negted 
to  do  so  for  ten  days  from  the  date  of  suet 
notice,  *  •  *  councils  may  forbid  the  run- 
ning of  any  car  or  cars  upon  the  said  road 
until  the  same  is  fully  complied  with."  As 
heretofore  shown,  the  appellant  Is  subject  to 
the  ordinance  of  1857,  and  it  thus  appears 
that  the  act  of  stopping  the  cars  while  the 
repaving  was  being  done  was  expressly  au- 
thorised by  that  ordinance.  It  was  not  of- 
fered to  be  shown  that  the  state  of  facts 
which  justified  the  action  of  councils  did  not 
exist,  to  wit  the  resolution  for  repaving,  toe 
notice  to  appellant  to  do  its  part,  and  the 
failure  to  do  so  in  the  time  required.  Ap- 
pellant's offer  was  to  show  that  the  work 
could  have  been  done  without  stopping  the 
cars,  and  therefore  with  less  loss  to  appel- 
lant. But  as  the  city  was  acting  on  Its  ex- 
press legal  rights,  the  offer  was  immaterial 
and  irrelevant.  It  was  not  for  appellant  or 
even  the  court  and  jury,  to  review  the  city's 
exercise  of  its  unquestionable  discretion. 
Judgment  affirmed. 
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In  re  KERN'S  ESTATE. 

Appeal  of  GILPIN. 

(Supreme  Court  of  Pennsylvania.     Oct  7, 
1896.) 

Gifts— Notes— Death  or  Maker. 

1  Where  plaintiff  gave  her  accommoda- 
tion note  to  deceased,  and  was  obliged  to  pay 
it  the  fact  that  she  paid  it  ont  of  the  proceeds 
of  property  which  deceased  had  given  her  ab- 
solutely does  not  affect  ber  right  to  recover 
against  his  estate  on  a  note  given  her  as  se- 
curity. 

2.  A  note,  not  under  seal,  and  without 
consideration,  given  by  one  to  his  child,  is  not 
enforceable  against  his  estate,  the  gift  being  re- 
voked by  bis  death. 

Appeal  from  orphans'  court,  Philadelphia 
county. 

Accounting  by  Hood  Gilpin,  executor  of 
William  H.  Kern,  deceased.  The  claim  of 
Mabel  Ella  Kern,  consisting  of  two  notes, 
against  the  estate,  was  allowed,  and  the  ex- 
ecutor appeals.     Reversed  In  part. 

Bernard  Gilpin  and  John  G.  Johnson,  for 
appellant  N.  D.  Miller,  Arthur  Biddte,  and 
Biddle  k.  Ward,  for  appellee. 

MITCHELL,  J.  With  regard  to  the  $10,- 
000  note,  though  the  circumstances  are  some- 
what confused,  and  the  testimony  would  hare 
supported  a  finding  that  Mr.  Kern  intended 
the  delivery  of  the  coal  company  stock  as  well 
as  of  the  note  to  his  granddaughter,  as  se- 
curity for  ber  note,  discounted  in  his  favor, 
yet  it  is  also  consistent  with  the  view  taken 
by  the  learned  Judge  below,  and  we  cannot 
say  that  he  was  in  error.  It  appears,  then, 
that  she  gave  her  note  or  duebill,  and  re- 
ceived his  note  for  the  same  amount  as  se- 
curity. Subsequently,  she  was  compelled  to 
pay  her  note,  and  -was  therefore  entitled  to 
recover  from  his  estate  the  amount  of  his 
note  which  she  held  as  security.  It  makes 
do  difference  that  she  paid  her  note  out  of 
the  proceeds  of  the  coal  company  stock,  be- 
cause the  stock  was  hers.  As  found  by  the 
learned  auditing  judge,  it  had  been  delivered 
to  her  by  ber  grandfather,  and  was  therefore 
an  executed  gift  A  payment  with  the  pro- 
ceeds of  part  of  it  was  as  much  a  payment 
out  of  her  own  means  as  a  check  on  her  own 
bank  account  would  have  been.  We  And  no 
error  in  this  part  of  tbe  case. 

But  tbe  allowance  of  the  claim  on  the  $30,- 
XX)  note  cannot  be  sustained  on  any  legal 
principle.  It  was  a  mere  promise  to  pay, 
without  consideration,  and  not  enforceable 
against  the  promisor  or  against  his  estate, 
rbe  learned  counsel  for  the  appellee  have 
gone  very  far  back  in  history  to  show  that  a 
sonsideratlcra  was  not  essential  in  the  early 
"amnion  law,  and  that  a  seal  was  only  a 
Barter  of  technical  form.  But  the  necessity 
if  &  consideration,  having  been  settled  more 
:han  400  years  ago,  Is  scarcely  open  to  dis- 
cussion now;  and,  while  the  distinction  be- 
tween sealed  and  unsealed  Instruments  may 
De  technical,  it  is  part  of  the  bedrock  on 
v.33A.no.2— 9 


which  the  whole  law  of  contracts  is  built. 
The  cases  cited  by  the  learned  court  below 
are  cases  of  sealed  instruments,  and  stand  ou 
entirely  different  grounds.  The  note  is  also 
spoken  of  as  "an  executory  contract  not  un- 
der seal,"  but  this  is  a  misnomer.  It  is  not 
a  contract  at  all,  but  a  mere  naked  promise, 
nudum  pactum,  for  want  of  a  consideration, 
which  is  an  essential  part  of  the  definition 
of  a  contract,— "an  agreement  upon  sufficient 
consideration,  to  do,"  etc.  2  Bl.  Comm.  442. 
An  effort  is  made  to  sustain  the  case  on  the 
ground  of  natural  love  and  affection  of  the 
maker  of  the  note  for  his  granddaughter;  but 
the  argument  falls  into  confusion  from  the 
indiscriminate  use  of  the  terms  "moral  obli- 
gation" and  "moral  consideration."  They  are 
not  convertible  terms,  even  if  there  is  any 
such  tblng  as  a  moral  consideration.  Natural 
love  and  affection  are  a  good  consideration 
for  an  executed  contract  or  gift  and  in  this1- 
state  a  moral  obligation  is  a  good  considera- 
tion for  an  express  promise;  but  natural  love  / 
and  affection  are  not  a  moral  obligation  in 
such  sense  as  will  support  even  an  express 
promise  to  make  a  gift.  "Natural  affection 
is  not  a  sufficient  consideration  to  support  a 
simple  contract"  Byles,  Bills  (8th  Am.  Ed.)  p. 
214.  "A  consideration  founded  on  mere  love 
and  affection  Is  not  sufficient  to  sustain  a 
suit  on  a  bill  or  note."  Daniel,  Neg.  Inst,  i 
179.  It  is  the  nature  of  a  gift  to  be  revoca- 
ble until  executed  by  delivery,  and  the  au- 
thorities are  uniform  that  the  delivery  of  a 
promissory  note  or  check  is  not  an  executed 
gift  of  the  money,  but  remains  revocable,  and 
will  be  revoked  by  the  death  of  the  promisor 
before  actual  payment  8  Am.  &  Eng.  Ene. 
Law,  1320;  Daniel,  Neg.  Inst  M  179,  180; 
Chit.  BIUs,  p.  85;  Byles,  Bills  (15th  Ed.,  1891) 
p.  144;  Wood's  Byles,  Bills  (8th  Am.  Ed., 
1891)  p.  213.  Decree  reversed  as  to  the  $30,- 
000  note,  distribution  to  be  corrected  accord- 
ingly; costs  to  be  paid  by  the  appellee. 


R1NGROSE  v.  RINGROSB. 

(Supreme  Court  of  Pennsylvania.     Oct  7, 
1895.) 
Dbed  fbom  Parbnts  to  Child— Provisions  fob 
Support — Ejectment— Evidence  or  Con- 
struction bt  Pasties. 

1.  A  deed  from  parent!  to  a  child,  reciting 
that  the  land  is  conveyed  to  the  grantee  "by 
his  agreeing  to  support  his  father  and  moth- 
er," and  keep  them  during  their  lives  with 
food,  apparel,  lodging,  "use  and  occupancy  of 
the  dwelling  [on  the  premises]  where  they  now 
reside,"  medical  attendance,  funeral  expenses  of 
both  of  them,  etc.,  is  not  an  absolute  deed,  free 
from  conditions,  but  charges  the  land  in  the 
hands  of  the  grantee  and  his  successors  with 
the  provision  in  favor  of  the  grantors,  which 
cannot  be  fully  performed  till  death  of  both  the 
grantors. 

2.  Grantors  in  a  deed  made  on  condition 
that  the  grantee  support  the  grantors  (his  par- 
ents) for  life,  they,  among  other  things,  to  re- 
tain the  use  and  occupancy  of  a  dwelling  on 
the  premises,  may  enforce  the  provisions  by 
ejectment 
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3.  Wise,  afLer  a  conveyance  by  parents 
to  their  son,  reciting  that  the  land  is  conveyed 
"by  his  agreeing  to  support  his  father  and  moth- 
er," etc.,  they  give  and  he  accepts  another  deed, 
reciting,  "Said  conveyance  and  this  conveyance 
being  conditioned  for  the  support  and  mainte- 
nance of  the  party  of  the  first  part  as  fully  and 
to  all  intents  and  purposes  as  before,"  the  sec- 
ond deed  is  evidence  to  show  the  construction 
given  to  the  first  deed  by  the  parties  thereto. 

Appeal  from  court  of  common  pleas,  Brad- 
ford county. 

Ejectment  by  Mary  Rlngrose  against  Jo- 
anna Ringrose.  Judgment  for  defendant. 
Plaintiff  appeals.    Reversed. 

The  assignments  of  error  were  as  follows: 

"(1)  The  court  erred  In  refusing  the  plain- 
tiff's first  point.  The  point  and  answer  were 
in  these  words:  'First  That  the  plaintiff, 
by  this  action,  only  seeks  to  enforce  the  pro- 
visions for  her  support,  maintenance,  etc., 
contained  In  the  deed  of  March  28,  1874, 
and  for  that  purpose  she  Is  entitled  to  recover 
in  this  action.  Answer.  We  refuse  to  affirm 
this  proposition.' 

"(2)  The  court  erred  In  refusing  the  plain- 
tiff's second  point  The  point  and  answer 
were  in  these  words:  'Second.  That  under 
all  the  evidence  in  this  case  the  plaintiff  Is 
entitled  to  recover  the  land  described  in  the 
writ  to  be  released  upon  the  payment  by  the 
defendant  to  the  plaintiff  of  such  sum  as  the 
jury  shall  find  the  plaintiff  is  entitled  to  for 
her  support  and  maintenance  from  February 
5,  1890,  to  the  present  time,  and,  in  addition 
thereto,  $25  annually  from  February  5,  1890, 
within  such  reasonable  time  as  the  jury  shall 
determine  it  should  be  paid.  Answer.  We 
refuse  to  so  charge.' 

"(3)  The  court  erred  in  refusing  the  plain- 
tiff's third  point  The  point  and  answer 
were  In  these  words:  'Should  the  court  re- 
fuse to  charge  as  asked  in  the  second  point 
that  the  plaintiff  is  entitled  to  recover  the 
dwelling  house  upon  the  premises  described 
in  the  writ  to  be  released  upon  the  payment 
by  the  defendant  to  the  plaintiff  of  such  sum 
as  the  plaintiff  is  entitled  to  for  her  support 
and  maintenance  from  February  5,  1890,  to 
the  present  time,  and,  in  addition  thereto,  $25 
annually  from  said  February  5,  1890,  within 
such  reasonable  time  as  the  jury  may  deter- 
mine it  shall  be  paid.  Answer.  We  refuse 
to  so  charge  you.  In  our  view  of  this  con- 
tract that  would  he  recoverable  in  damages, 
and  not  by  ejectment' 

"(4)  The  court  erred  in  refusing  the  plain- 
tiff's fourth  point.  The  point  and  answer 
were  in  the  following  words:  'Fourth.  That 
if  the  jury  find  from  the  evidence  that  the 
defendant  was  present  at  the  orphans'  court 
sale  of  the  lands  in  suit,  and  heard  the  ad- 
ministrator give  notice  that  the  lands  would 
be  sold  subject  to  the  support  of  the  plaintiff, 
and  that  the  defendant  acquiesced  in  the  sale 
being  so  made,  and  purchased  the  lands  for 
less  than  she  otherwise  could  have  done,  then 
she  took  the  lands  subject  to  the  support  of 
the  plaintiff,  and  the  plaintiff  is  entitled  to  re- 
cover.   Answer.  We  refuse  that,  for  the  rea- 


sons given  in  our  general  charge,  and  we 
direct  you  to  render  a  verdict  hi  favor  of  the 
defendant' 

"(5)  The  court  erred  m  directing  the  Jury 
to  render  a  verdict  In  favor  of  the  defendant 
in  the  following  words:  *We  direct  you  to 
render  a  verdict  In  favor  of  the  defendant.' 

"(6)  The  court  erred  In  sustaining  the  de- 
fendant's objections  to  the  plaintiff's  offer  of 
deed  of  February  8,  1881;  the  offer,  objec- 
tions, and  ruling  of  the  court  being  as  fol- 
lows: 'Col.  E.  Overton:  We  offer  in  evi- 
dence deed  dated  February  8,  1881,  from 
Roger  Ringrose  and  Mary  Rlngrose,  his  wife, 
to  Michael  Ringrose,  for  the  same  lands  de- 
scribed In  the  deed  of  March  28,  1874,  be- 
tween the  same  parties,  acknowledged  the 
12th  of  February,  1881,  before  Mr.  W.  Baker, 
a  justice  of  the  peace,  and  not  recorded. 
This  deed  Is  offered  for  the  purpose  of  show- 
ing that  Michael  Rlngrose  took  the  lands 
in  suit  subject  to  the  support  and  mainte- 
nance for  life  of  Roger  Rlngrose  and  his 
wife,  Mary,  and  the  survivor  of  them,  as  well 
as  subject  to  certain  other  conditions  fully- 
set  forth  In  the  deed  of  March  28,  1874,  al- 
ready given  in  evidence.  And  it  Is  offered 
also  for  the  purpose  of  showing  the  construc- 
tion which  Roger  Ringrose  and  Mary  Rlng- 
rose,  his  wife,  the  grantors  in  the  deed  of 
March  28,  1874,  and  Michael  Ringrose,  the 
grantee,  themselves  put  upon  the  deed  of 
March  28,  1874.  The  deed  offered  contained 
the  following  clause:  "Said  conveyance  and 
this  conveyance  being  conditioned  for  the 
support  and  maintenance  of  the  party  of  the 
first  part  as  fully  and  to  all  Intents  and  pur- 
poses as  before."  Mr.  D'A.  Overton:  We 
object  that  the  deed  offered  is  not  admissible 
to  affect  the  grantee,  because— First,  it  is  ab- 
solutely void;  second,  being  a  deed  poll,  it 
cannot  in  any  way  affect  the  grantee;  third, 
that  it  does  not  prove,  or  tend  to  prove,  either 
of  the  purposes  for  which  it  is  offered.  Also 
that  this  deed  was  never  delivered  to  the  de- 
fendant, to  the  knowledge  of  Joanna  Ring- 
rose,  until  after  her  purchase,  and  that  she 
only  knows  of  Its  ever  being  delivered  l>y 
mere  hearsay,  and  not  from  any  knowledge 
of  her  own,  and  that  the  plaintiffs  themselves 
have  the  deed  in  their  possession.  Mr.  Me- 
Pherson:  We  propose  to  follow  this  deed 
with  proof  that  it  was  duly  delivered  to  the 
grantee,  and  that  subsequently,  after  his 
death,  It  came  into  the  possession  of  the  de- 
fendant, his  widow,  and  that  his  widow,  the 
defendant,  had  knowledge  of  the  contents  of 
this  deed.  Mr.  D'A.  Overton:  We  make  the 
further  objection  that  the  deed  on  its  face 
expresses  that  the  deed  is  given  for  the  pur- 
pose of  revoking  the  said  gift,  and  annulling 
the  condition,  as  aforesaid,  for  the  payment 
of  the  said  several  sums  of  money  aforesaid, 
and  for  no  other  purpose  whatever.  Mr.  Mc- 
Pherson:  We  also  offer  to  prove  that  the 
widow,  the  defendant,  appeared  before  the 
auditor  appointed  to  distribute  the  funds  in 
the  hands  of  the  administrators  of  Michael 
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Ringrose  raised  from  the  orphans'  court  sale 
of  this  real  estate  in  suit  as  the  property  of 
Michael  Ringrose,  and  offered  this  deed  of 
February  8,  1881,  in  evidence  before  the  au- 
ditor, for  the  purpose  of  preventing  an  allow- 
ance to  Bridget  Ringrose  and  Mary  O'Neil 
of  the  ?250  mentioned  in  deed  of  Roger  Ring- 
rose  of  March  28,  1874,  to  Michael  Ringrose; 
and  I  desire  to  add  to  the  purpose  of  our  offer 
that  the  offer  of  this  deed  is  also  made  for  the 
purpose  of  aiding  and  assisting  the  court  and 
jury  in  construing  the  deed  of  March  28, 1874, 
between  the  same  parties.  Mr.  D'A.  Overton: 
We  object,  also,  that  it  is  irrelevant,  immateri- 
al, and  incompetent.  The  Court:  Defendant's 
objections  to  the  deed  offered  sustained, 
i  Plaintiff  excepts.  Bill  sealed  for  plaintiff.)' 
"(7)  The  court  erred  in  sustaining  the  de- 
fendant's objections  to  the  following  question 
ind  offer  of  the  plaintiff,  Mrs.  Bridget  Bolan, 
formerly  Bridget  Ringrose,  being  the  witness 
>n  the  stand;  the  question,  offer,  objections, 
ind  rulings  of  the  court  being  as  follows: 
(j.  During  the  time  you  were  there  living 
with  the  defendant,  did  you  have  a  conversa- 
ion  with  her  in  relation  to  your  father  hav- 
ng  by  subsequent  deed  revoked  the  gift  or 
irovision  for  the  payment  of  $250  to  you, 
.imtained  in  the  deed  made  In  1874?  Mr. 
D'A.  Overton:  We  object— First,  that  the 
luestion  is  leading;  and,  second,  that  it  is 
immaterial  and  irrelevant  The  Court:  What 
8  the  materiality  of  It?  Mr.  McPherson: 
Ve  offer  to  show  by  this  witness  that  she 
tad  a  conversation  with  the  defendant  with- 
n  a  few  weeks  after  her  brother's  burial,  and 
hat  the  defendant  informed  her  of  the  fact 
hat  her  father,  Roger  Ringrose,  made  an- 
ther deed  to  her  husband,  Michael,  in  which 
ie  revoked  the  provision  in  the  former  deed 
or  the  payment  of  $250  to  this  witness  and 
o  Mary  O'Neil;  that  the  defendant  also 
tated  to  her  In  that  conversation  that  her 
usband  always  intended,  however,  to  pay 
er  the  $250.  This  is  for  the  purpose  O.' 
bowing  that  the  defendant  had  actual  notice 
nd  knowledge  of  the  deed  heretofore  offered 
a  evidence,  dated  February  8,  1881,  between 
Soger  Ringrose  and  wife  and  Michael  Ring- 
•we.  And  this  is  to  be  followed  with  evl- 
ence  that  the  defendant  put  that  same  (Iced 
i  evidence  before  D.  C.  De  Witt,  the  auditor 
ppointed  to  make  distribution  of  the  funds 
i  the  hands  of  the  administrator  of  Michael 
irigrose'a  estate;  and  to  be  followed  by  a 
ew  offer  of  the  deed  Itself.  The  purpose  of 
lis  offer  Is  to  show  the  defendant's  knowl- 
Ipe  of  the  contents  of  the  deed,  to  aid  in 
ie  construction  of  the  former  deed,  and  to 
•■  considered  in  connection  with  the  way  in 
Lith  the  real  estate  In  suit  was  actually 
■Id  by  the  administrator.  Mr.  D'A.  Over- 
<u:  We  renew  our  last  objection.  (Objec- 
on  sustained.  Plaintiff  excepts.  Bill  sealed 
>r  plaintiff.)' 

"im  The  court  erred  in  sustaining  the  de- 
■ti.iant's  objections  to  the  following  offer  of 
,e  plaintiff,  Michael  O'Neil  being  the  wit- 


ness on  the  stand;  the  offer,  objection,  and 
ruling  of  the  court  being  as  follows:  'Mr. 
McPherson:  We  offer  to  show  by  this  and 
other  witnesses  that  the  real  estate  in  suit 
sold  was  worth  at  least  $2,500,  and  that 
there  were  persons  present  at  the  sale  who 
heard  the  notice  given,  and  who  were  Inter- 
ested in  the  estate,  and  that  they  would  have 
bid  from  $2,000  to  $2,500  for  the  property  at 
that  sale,  if  it  had  not  been  for  the  notice 
given  that  It  was  being  sold  subject  to  the 
support  for  life  of  Mary  Ringrose,  the  plain- 
tiff. Mr.  D'A.  Overton:  We  object  to  the 
witness  testifying  to  that  That  is  imma- 
terial and  irrevelant  as  to  what  he  would  do 
or  would  have  done.  (Objection  sustained. 
Plaintiff  excepts.     Bill  sealed  for  plaintiff.)' 

"(0)  The  court  erred  in  sustaining  the  de- 
fendant's objection  to  the  following  offer  of 
the  plaintiff,  Mra  Bridget  Bolan  being  the 
witness  on  the  stand;  the  offer,  objection, 
and  ruling  of  the  court  being  as  follows:  'Mr. 
McPherson:  We  offer  to  show  by  this  wit- 
ness that  she  was  present  at  the  sale,  and 
that  she  bid  on  the  property  to  the  amount 
of  $1,500,  and  that  she  would  have  bid  large- 
ly in  excess  of  that  amount  had  it  not  been 
that  It  was  announced  that  it  was  being  sold 
on  condition  that  the  old  lady  should  have 
her  support  out  of  the  farm.  (Objected  to 
as  irrelevant  and  immaterial.  Objection  sus- 
tained. Plaintiff  excepts.  Bill  sealed  for 
plaintiff.)' 

"(10)  The  court  erred  in  sustaining  the  de- 
fendant's objection  to  the  following  offer  of 
the  plaintiff,  Michael  O'Neil  being  the  wit- 
ness on  the  stand;  the  offer,  objection,  and 
ruling  of  the  court  being  as  follows:  'Mr. 
McPherson:  It  Is  simply  to  show  a  recogni- 
tion of  the  incumbrance  here  that  we  claim. 
We  offer  to  show  that  after  the  death  of 
Michael  Ringrose  the  defendant,  his  widow, 
made  provisions  with  this  witness  to  take 
the  old  lady,  the  plaintiff,  to  his  home,  and 
maintain  and  support  her;  she,  the  defend- 
ant, agreeing  to  recompense  him  for  so  do- 
ing. Mr.  D'A  Overton:  We  object,  that  it 
is  immaterial,  Irrelevant  and  incompetent. 
(Objections  sustained.  Plaintiff  excepts.  Bill 
sealed  for  plaintiff.)' " 

I.  McPherson,  E.  J.  Angle,  E.  Overton,  and 
N.  C.  Elsbree,  for  appellant.  D'A  Overton 
and  J.  C.  Ingham,  for  appellee. 

GREEN,  J.  The  deed  from  Roger  Ring- 
rose  and  his  wife,  the  present  plaintiff,  to 
Michael  Ringrose,  datedy  March  28,  1874,  was 
for  three  tracts  of  land,  one  of  which,  known 
as  the  "Homestead  Farm,"  containing  100 
acres,  is  the  subject  of  the  present  action  of 
ejectment.  A  nominal  consideration  of  $3,- 
000,  which  was  never  paid,  or  Intended  to  be 
paid,  was  recited  in  the  deed;  but  in  the  body 
of  the  deed,  and  immediately  following  the 
description  of  the  lands,  appears  the  follow- 
ing recital:  "The  above-described  land  and  * 
Interest  in  the  same  conveyed  to  the  party 
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of  the  second  part  by  his  agreeing  to  support 
his  father  and  mother,  Roger  Rlugrose   and 
Mary  Rlngrose,  his  wife,  to  do  well  and  suf- 
ficiently maintain,  support,  and  keep  the  said 
Roger  and  Mary  Rlngrose,  his  father  and 
mother,   during  their  natural   lives,  or  the 
survivor  of  them,  with  good  and  sufficient 
meat,  drink,  apparel,  washing,  and  lodging, 
use  and   occupancy  of  the  dwelling  where 
they  now  reside,  and  medical  attendance  In 
sickness  and  In  health,  and  the  funeral  ex- 
penses of  either  of  them,  with  the  use  of 
horses  and  carriages  to  take  them  to  and 
from  church  at  any  time,  and  all  times,  and 
elsewhere  at  all  times,  as  they  may  wish  to 
go,  and  to  furnish  to  each  and  either  of  them 
the  sum  of  $25  per  year  during  their  natural 
lives,  and  also  to  pay  to  Mary  O'Neil  $230, 
and  to  Bridget  Rlngrose  $250,  at  the  death 
of  the  said  Roger  Rlngrose  and  Mary  Ring- 
rose,  his  wife,  and  not  before."     It  is  apparent 
at  once  that  the  true  and  only  consideration 
of  the  conveyance  was  the  performance  by 
Michael    Rlngrose    of    the    stipulations  ex- 
pressed   In   the    foregoing   recital.    The  ex- 
pression of  the  obligation  of  the  grantee  is 
peculiar,   but  perfectly  clear.    "The  above- 
described  land  and  Interest  In  the  same  con- 
veyed to  the  party  of  the  second  part  by  his 
agreeing  to  support  his  father  and  mother," 
etc.;   that  is,  the  land  Is  conveyed  because 
of,  or  In  consideration  of,  the  agreement  of 
the  grantee  to  do  the  several  things   next 
expressed.    Of  course,  the  performance  is  to 
take  place  In  the  future.    The  question  aris- 
ing In  this  case  Is  whether  the  provision  In 
favor  of  the  grantors  Is  a  charge  upon  the 
land  which  will  follow  It  into  the  hands  of 
subsequent  purchasers,  whether  at  judicial 
or  private  sales.    Being  embodied  in  the  deed, 
it  is  notice  to  all  purchasers  claiming  by  sub- 
sequent conveyances.     If  the  agreement  for 
support  and  maintenance  was  a  mere  per- 
sonal   covenant   of    the    grantee,  unaccom- 
panied by  any  provision  for  the  permanent 
occupancy  by  the  grantors  of  any  part  of 
the  land  conveyed.  It  would  not  be  a  charge 
upon  the  land.    This  was  the  case  in  Krebs 
v.  Stroub,  116  Pa.  St.  405,  9  Atl.  469,  where 
the  contract,  while  it  contemplated  the  event 
of  a  residence  on  the  land  at  the  mere  will  of 
the  grantors,  made  no  provision  for  It,  con- 
ferred no  such  right  upon  the  grantors,  and  It 
was  not  reserved  by  them,  expressly  or  other- 
wise.   The  deed  was  absolute  to  the  grantee, 
who  executed  a  bond  Independently  of  the 
deed,  the  condition  of  which  alone  expressed 
the  things  he  was  to  do.    But  in  this  case 
the  deed  Itself  provides  in  favor  of  the  gran- 
tors for  the  "lodging,  use,  and  occupancy  of 
the  dwelling  where  they  now  reside,"  and 
It  was  to  continue  during  their  natural  lives. 
As  all  the  services  which  were  to  be  rendered 
to  the  grantors  were  personal  to  them,  they 
were  necessarily  to  be  rendered  to  them  as 
occupants   of   the  house  on   the   homestead 
where  they  then,  and  for  many  years  before, 
had  resided.    In  the  case  of  Rohn  v.  Oden- 


welder,  162  Pa.  St  848,  29  Atl.  899,  wht 
similar  provision  was  contained  in  the  ( 
we  held  that  it  created  a  charge  on  the 
as  to  all  the  provisions.  We  said:  "It 
diately  after  the  provision  for  the  wide 
a  direction  that  both  husband  and  wife,  i 
tors  In  the  deed,  shall  have  the  right 
privilege  to  occupy  three  rooms  of  the  1 
during  their  joint  lives  and  the  life  oi 
survivor.  As  this  is  a  palpable  charge 
the  title.  Into  whosesoever  hanis  It  migh 
It  is  entirely  consistent  with  the  idea  tba 
grantors  Intended  to  have  the  security  o 
land  for  all  the  reservations  in  the  da 
their  favor."  It  is  true  that  the  won 
the  grant  In  that  case  contained  at  th 
ginning  the  expression,  "under  and  su 
nevertheless  to  the  payment  of  the  i 
etc.,  and  those  words  were  held  to  ere 
charge  on  the  land,  although  they  wer 
nexed  simply  to  a  direction  to  pay  m 
But  the  provision  for  the  occupancy  ol 
of  the  house  also  created  such  a  charge 
it  carried  with  It  all  the  provisions  in 
of  the  grantors. 

In  the  case  of  Wusthoff  v.  Dracot 
Watts,  240,  we  held  that  a  devise  of  a 
to  one  Henrietta  Miller  for  life,  wit 
mainder  in  fee  to  her  children,  "rese 
however,  two  of  the  rooms  of  said  hou 
the  use  and  during  the  life  of  the  -w 
Mary  Wusthoff,  mother  of  Bald  Hec 
Miller,  and  wife  of  Julian  Dracourt 
sire  by  this  fourth  article  that  the  i 
Wusthoff  may  have  the  choice  of  thos 
rooms  which  shall  the  best  suit  her,  be 
I  desire  that  the  said  widow,  Mary 
hoff,  should  be  sure  of  a  shelter,  home 
lng  the  time  she  may  have  to  live,"— c 
an  estate  for  life  in  the  widow  Wustl 
the  two  rooms,  of  which  she  might  ma) 
disposition,  and  that  It  did  not  create  t 
easement  for  her  personal  use.  The  ' 
Wusthoff  selected  the  two  most  va 
rooms  in  the  house,  and,  Instead  of  o 
lng  them  herself,  leased  them  to  a  st 
for  a  money  rent,  which  she  receive 
retained  for  her  own  use.  We  held  tJb 
was  at  liberty  to  do  this,  althoug 
daughter,  the  devisee  of  the  whole  hoi 
life,  was  obliged  to  pay  the  taxes  and  i 
rent,  because  the  widow's  Interest  w 
estate  for  life  in  the  two  rooms.  ! 
present  case  it  is  not  necessary  to  go 
Here  the  right  to  lodge,  and  the  use  s 
cupaucy  of  the  whole  house,  was  prt 
to  the  grantor  and  his  wife  during 
Joint  lives  and  the  life  of  the  surviv< 
a  matter  of  course,  this  right  could 
enjoyed  without  having  and  exerclsli 
session  of  the  house,  and  the  Interest 
grantors  in  the  house  was  beyond  al 
tlon  a  life  estate  in  both.  Said  Rog 
In  Wusthoff  v.  Dracourt,  "The  devise 
use  of  a  thing  is  a  devise  of  the  tl 
self." 

In  the  case  of  Bear  v.  Whlsler.  7  Wai 
the  grantor,  Philip  Hartman,  made  ar 
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mcnt  with  Jacob  Angney,  by  which  he  sold 
and  conveyed  to  Angney  a  certain  tract  of 
land  containing  125  acres,  "for  and  in  consid- 
eration of  the  said  Jacob  Angney,  his  heirs, 
executors,  administrators,  or  assigns,  or  either 
of  them,  faithfully  discharging  the  following 
covenants  and  agreements,  to  wit:  The  said 
Jacob  Angney  shall  pay  six  certain  obligations 
of  $80  each";  and,  farther,  that  "said  Jacob 
Angney  shall  and  will  grant  and  provide  for 
said  Philip  Hartman  and  Elizabeth,  his  wife, 
during  their  natural  lives,  the  privilege  to  oc- 
cupy that  part  of  the  dwelling  house  which 
they  now  lire  in,  and  provide"  them  with 
flour,  firewood,  a  cow,  hay,  and  pasture,  two 
pigs,  etc.  An  ordinary  deed  In  fee  simple  was 
afterwards  made,  conveying  the  title  to  Ang- 
ney, with  a  recital  at  the  end  of  the  attesting 
clause  that  it  was  made  subject  to  the  condi- 
tions and  obligations  of  the  agreement.  -  The 
grantee  not  having  performed  all  the  terms  of 
the  agreement,  and  the  land  being  sold  away 
friiui  him  at  a  sheriff's  sale,  an  action  of  eject- 
ment was  brought  by  the  heirs  of  Hartman, 
the  grantor,  against  an  alienee  of  the  pur- 
chaser at  sheriff's  sale,  to  enforce  the  payment 
of  the  money  obligations  mentioned  in  the 
agreement  We  held  that  the  terms  of  the 
agreement  could  be  enforced  as  by  the  grant 
of  an  estate  upon  conditions,  and  upon  that 
subject  we  said  (Sogers,  J.):  "Whether  this 
was  an  estate  on  condition  depends  on  the  in- 
tention of  the  parties  indicated  by  the  agree- 
ment and  the  deed,  which  must  be  taken  as 
one  instrument.  The  principal  object  of  the 
contracting  parties  was  to  provide  a  comfort- 
lble  provision  for  the  grantor  and  his  family. 
If  the  intention  Is  clear,  and  is  expressed  by 
ipt  words,  why  should  the  vendor  be  restrain- 
ed to  the  remedy  by  the  action  of  covenant? 
If  the  vendee  had  altogether  failed  in  the  per- 
formance of  his  agreement  as  to  the  vendor. 
*ould  It  have  been  an  adequate  remedy  to  the 
rendor  to  give  him  an  action  of  covenant?  It 
a  manifest  it  would  not.  Would  he  not  have 
whi  entitled  to  recover  the  possession  of  the 
premises,  In  such  a  case,  by  action  of  eject- 
tuent?  But  If  the  vendor  would  himself  have 
wen  entitled  to  this  remedy,  I  cannot  perceive 
*by  the  present  plaintiffs  axe  debarred  from 
t.  particularly  as  the  object  Is  merely,  in  this 
'orm  of  action,  to  enforce  the  performance  of 
I*  agreement  in  good  faith.  The  provisions 
>f  the  deed  equally  apply  to  the  recipients  of 
he  money  as  to  the  vendor  himself.  But,  fur- 
Lennore,  It  is  apparent  from  the  face  of  the 
letd  that  something  remains  yet  to  be  done 
•t  the  vendee  before  his  title  is  perfect,  and 
bat  so  far  be  may  be  viewed  in  the  light  of  a 
nwtee  in  equity  for  the  vendor,  notwlthstand- 
ns  the  legal  title  has  been  conveyed.  Of  this 
U'  purchaser  at  the  sheriff's  sale  had  notice, 
*canse  it  is  spread  upon  the  face  of  the  title 
■Oder  which  he  claims.  We  must  look  to  the 
atotance  of  the  agreement,  and  not  to  the 
<>rru.  •  •  •  So  a  purchaser  at  sheriff's  sale 
nk'v  the  land  subject  to  the  payment  of  pur- 
°:a.-o  money,  which  appears  on  the '  face  of 


the  deed  to  remain  unpaid,  and  of  which  he 
has  notice."  The  whole  of  this  reasoning  is 
directly  applicable  to  the  facts  of  the  present 
case.  In  Bear  v.  Whlsler  the  conveyance 
was  absolute  without  any  condition  on  its  face, 
but  by  a  brief  reference  to  the  agreement  sub- 
ject to  which  the  conveyance  was  made  all  the 
stipulations  of  the  agreement  were  Imported 
into  the  deed  with  the  same  effect  as  if  they 
had  been  written  in  the  deed.  The  word  "sub- 
ject" merely  gave  notice  of  the  conditions  and 
obligations  of  the  agreement,  but  the  agree- 
ment itself  did  not  contain  that  word,  or  any 
other  equivalent  word  or  expression  operating 
as  a  condition  or  restraint  upon  the  effective 
words  of  the  conveyance,  except  as  such  a 
consequence  was  derived  from  the  terms  of 
the  agreement  Itself;  hence  the  whole  force  of 
the  reasoning  of  the  opinion  of  this  court  was 
based  upon  the  Inquiry,  what  was  the  Inten- 
tion of  the  parties?  In  the  present  case  the 
words  of  the  agreement  of  the  parties  are  In- 
corporated into  the  deed,  and  are  a  part  of  it; 
and  they  need  no  words  of  reference  or  condi- 
tion in  another  Instrument  to  bring  them  with- 
in the  operation  of  the  deed.  Being  In  the 
deed  in  this  case,  they  have  the  same  operative 
effect  as  was  given  to  them  in  Bear  v.  Whls- 
ler after  they  were  brought  Into  the  deed  by 
the  subjecting  and  conditional  reference  in 
the  deed.  The  question,  then,  what  was  the 
intention  of  the  parties  as  to  the  estate? 
being  upon  condition,  the  solution  Is  perfectly 
simple.  The  deed  expressly  declares  that  the 
lands  are  conveyed  to  the  grantee  "by  his 
agreeing  to  support  his  father  and  mother,"  etc. : 
that  is,  because  he  agrees  to  support  them,  for 
that  reason,  and  upon  that  consideration,  they 
have  made  the  conveyance.  The  cause  and 
reason  of  the  conveyance  are  more  effectively 
and  directly  expressed  in  these  words  than  by 
the  words  "under  and  subject,"  or  "upon  con- 
dition"; for  the  obligatory  words  immediate- 
ly follow  the  words  of  conveyance  and  descrip- 
tion, and  the  connecting  words,  "by  his  agree- 
ing to  support  his  father  and  mother."  In 
other  words,  A.  conveys  land  to  B.  B.  there- 
by agrees  to  support  the  grantor,  and  B.  takes 
his  title  clogged  with  this  expression  of  the 
purpose  of  the  conveyance  to  him.  It  Is  con- 
ceded that  if  the  deed  had  contained  the  words 
"subject  to  the  support,"  etc.,  or  "on  condi- 
tion of  the  support,"  etc.,  those  words  would 
have  created  a  condition  which  would  have 
fastened  on  the  title.  Why?  Manifestly  be- 
cause such  was  the  intention  of  the  parties. 
But  such  Intention  is  not  specifically  declared 
by  such  words.  It  Is  inferred,  because  the 
purpose  of  support  is  implied  from  the  words 
"subject  to,"  or  "on  condition  of  support. 
But  that  purpose  is  more  directly  expressed 
when  the  deed  declares  that  "the  above-de- 
scribed land,  and  Interest  In  the  same  con- 
veyed to  the  party  of  the  second  part  by  his 
agreeing  to  support  his  father  and  mother." 
It  is  true,  more  words  are  used,  but  they  are 
more  expressive  of  the  very  purpose  and  in- 
tent of  the  conveyance, 
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There  are,  however,  other  reasons  quite  as 
forcible  as  the  above,  establishing  the  same 
Intent  The  "use  and  occupancy  of  the 
building  -where  they  now  reside"  necessarily 
imports  the  retention  of  the  possession  of 
part  of  the  premises  granted  for  the  purpose 
of  receiving  the  support  and  maintenance 
provided  for,  and  these  words,  as  we  have 
seen,  create  an  estate  In  the  land  which  be- 
longs to  the  grantors.  If  it  belongs  to  the 
grantors,  it  never  passed  to  the  grantee,  and 
hence  affects  his  title  through  all  its  subse- 
quent movements.  The  other  stipulations  are 
also  such  as  to  indicate  clearly  that  they  were 
to  be  performed  on  the  land.  Thus  the  gran- 
tors are  to  be  supplied,  while  occupying  a 
house  on  the  land,  with  "good  and  sufficient 
meat,  drink,  apparel,  washing,  and  lodging," 
also  "medical  attendance  in  sickness  and  in 
health,  and  the  funeral  expenses  of  either  of 
them,  with  the  use  of  horses  and  carriages  to 
take  them  to  and  from  church  at  any  time, 
and  all  times,  and  elsewhere  at  all  times  as 
they  may  wish  to  go."  It  is  simply  incredi- 
ble that  it  ever  entered  into  the  minds  of  ei- 
ther of  the  parties  that  such  services  as  these 
were  to  be  rendered  at  any  other  place  than 
on  the  land  itself.  At  any  other  place  they 
would  be  an  intolerable  and  costly  burden, 
■which  would  practically  destroy  the  value  of 
the  grant. 

In  the  case  of  Ogden  v.  Brown,  33  Pa.  St 
247,  the  words  of  the  instrument  were  a  pres- 
ent grant  of  title  to  the  grantee  "in  the  con- 
sideration that  the  said  Stephen  Wilcox  de- 
liver unto  me,  the  said  Amy  Granmer,  one- 
third  of  all  the  produce  of  all  kinds  whatso- 
ever,—grain  to  be  delivered  in  the  half  bush- 
el, and  hay  In  the  barn,— during  my  natural 
life;  then  the  said  Stephen  to  have  free  and 
peaceable  possession,  clear  of  all  incumbran- 
ces except  the  lord  of  the  soil."  We  held 
this  to  be  an  executory  contract,  under  which 
the  fee  passed  to  Stephen  Wilcox  on  the 
death  of  bis  mother,  although  there  were  no 
words  of  inheritance  in  the  deed,  simply  be- 
cause such  was  the  intention  of  the  parties. 
In  the  opinion  by  Strong,  J.,  he  said:  "The 
purpose  of  the  instrument  was  so  evidently 
to  make  provision  for  Mrs.  Cranmer,  while 
she  should  live,  that  It  can  hardly  be  pre- 
sumed her  intention  was  to  part  with  her 
Interest  Irrevocably,  without  effectuating  her 
purpose."  We  cite  the  case  as  an  Illustrative 
Instance  in  which  the  legal  effect  of  the  in- 
strument was  made  to  depend  upon  an  in- 
terpretation of  the  intent  of  the  parties,  and 
that  Intent  was  chiefly  worked  out  by  the 
consideration  that  the  grantor  meant  to  have 
support  during  her  life  as  a  result  of  the 
grant  We  think  the  same  line  of  reasoning 
affects  the  interpretation  of  the  instrument 
we  are  considering.  It  Is  entirely  conclusive 
that  I!"ger  and  Mary  Ringrose  intended  to 
have  their  support  from  their  son,  Michael, 
during  the  whole  of  the  remainder  of  their 
lives,  as  a  result  and  as  the  reason  for  their 
conveyance  of  the  title.    The  consideration 


could  never  be  paid  until  the  death  of  bott 
of  them,  and  an  actual  residence  on  the  land 
during  the  entire  period  was  specifically  pro- 
vided as  a  part  of  the  consideration  of  the 
conveyance. 

In  construing  a  similar  instrument  in  Shir 
ley  v.  Shirley,  59  Pa.  St  267,  Thompson,  C 
J.,  said:  "Courts,  in  my  opinion,  should  b< 
slow  to  give  the  effect  of  absolute  convey 
ances  to  Instruments  for  provisions  made  be 
tween  parents  and  children  of  the  kind  ol 
which  we  are  speaking,  unless  the  intention 
be  very  clear.  Such  agreements  are  usually 
fruitful  sources  of  strife,  litigation,  and  verj 
often  of  great  wrong  to  aged  and  feeble  par 
ents;  and,  when  held  to  be  absolute  convey 
ances,  it  puts  them  entirely  at  the  mercy 
sometimes  of  unwilling,  and  often  unkind 
offspring."  There  could  be  no  more  forcible 
or  pointed  illustration  than  is  afforded  by  the 
facts  of  the  present  case  of  the  justice  and 
humanity  of  the  foregoing  comments.  Tht 
venerable  plaintiff  is  now  almost  90  years  ol 
age,  entirely  helpless  to  earn  any  presem 
support,  and  dependent  upon  the  provision  ii 
her  deed  to  her  son  for  the  very  means  of  ex 
istence.  Her  son  is  dead.  Her  husband  die. 
before  him,  and  she  Is  left  alone  to  maintair 
a  struggle  for  her  life  with  her  own  daugli 
ter-in-law,  who  has  obtained  the  title  to  tin 
land  through  proceedings  in  the  orphans 
court.  It  Is  matter  of  much  satisfaction  thai 
we  are  not  obliged  to  hold  that  the  convey 
ance  by  which  she  granted  the  land  in  ques 
tlon  to  her  son  was  an  absolute  deed,  free  oi 
all  conditions  or  restraints,  and  that  we  an 
at  liberty  to  decide,  as  we  do,  that  the  lane 
and  Its  owners  must  perform  the  service,  anc 
render  the  tribute,  because  and  on  accoun 
of  which  the  plaintiff,  still  maintaining  by  : 
legally  reserved  right  an  actual  residence  oi 
the  land,  was  Induced  to  and  did  part  witl 
all  the  rest  of  her  title.  The  condition  upoi 
which  she  granted  the  title  has  not  yet  beoi 
fully  performed,  and  cannot  be  until  hei 
death;  and  until  it  has  been  fully  performe< 
the  title  of  the  grantee  and  his  successor! 
has  not  become  complete. 

The  case  of  Driesbach  v.  Serfass,  126  Pa 
St.  32,  17  Atl.  513,  affords  another  lnstanci 
in  which  the  foregoing  considerations  wer< 
applied  and  enforced  in  the  construction  of  ai 
instrument  quite  similar  to  the  present  Then 
the  grantor,  over  70  years  of  age,  and  child 
less,  conveyed  by  a  deed  the  fee-simple  titli 
to  a  tract  of  50  acres  of  land  to  his  niece 
who  was  a  married  woman.  The  eonsidera 
tion  recited  In  the  deed  was  one  dollar,  am 
"other  good  and  valid  considerations  in  lav 
hereinafter  mentioned,  and  to  be  strictly  kep 
by  the  said  Sally  Ann  Serfass."  These  con 
slderations  appeared  in  a  clause  following  th 
description  of  the  land,  thus:  "Excepting,  nev 
ertheless,  the  residence  of  the  said  Peter  Bet 
ger,  (he  grantor  hereof,  of  the  first  part,  li 
the  house  and  on  the  premises,  during  his  nat 
ural  life,  until  the  death  and  burial  of  th 
said  Peter  Berger;  and  I,  the  said  Sally  Am 
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Serfass,  the  grantee  In  the  aforesaid  premises, 
do  hereby  bind  myself,  my  heirs,  etc.,  to  find 
good  house  room  and  sleeping  and  lodging 
apartments  for  the  convenience  of  the  said 
Peter  Berger  during  his  life,  and  to  find  good 
and  sufficient  board,  lodging,  meat,  drink, 
clothing,  and  nursing,  medical  attendance,  and 
all  other  necessaries  for  him  during  his  life, 
aud  a  decent  burial  for  him,  etc.;  all  of  which 
is  to  be  and  remain  a  lien  upon  the  premises 
aforesaid  until  the  whole  of  the  duties  afore- 
said are  performed,"  etc.  Sally  Ann  Serfass 
and  her  husband  entered  upon  the  premises, 
and  performed  the  services  until  she  died. 
Then  her  husband  engaged  one  Driesbach  to 
go  Into  possession  and  take  care  of  the  gran- 
tor, Berger,  until  his  death,  and  surrendered 
the  possession  to  Driesbach.  Afterwards  Ber- 
ger made  an  absolute  deed  of  the  premises  to 
Driesbach  for  five  dollars,  and,  later,  died. 
After  his  death,  Driesbach  refused  to  surren- 
der the  possession  to  Serfass,  who  thereupon 
brought  ejectment  to  recover  the  land.  We 
held  that  the  deed  to  Sally  Ann  Serfass  was 
not  In  the  nature  of  a  will,  nor  yet  an  absolute 
deed,  but  merely  an  executory  contract  vest- 
ing an  equitable  estate  in  the  grantee;  the 
legal  title  remaining  in  the  grantor  during  his 
lifetime.  We  held  also  that  there  could  be  no 
recovery  In  ejectment  by  the  heirs  of  the  orig- 
inal grantee  in  the  absence  of  evidence  that 
the  covenants  in  the  deed  on  the  part  of  the 
grantee  had  been  performed  by  the  grantee  or 
her  representatives.  There  was  no  reserva- 
tion of  any  part  of  the  premises,  but  the  right 
of  residence  in  the  house  and  on  the  land  was 
excepted,  and  It  was  also  declared  that  the 
grantor's  right  to  the  services  of  the  grantee 
should  be  a  lien  on  the  land.  The  determi- 
nation of  the  case  was  not  upon  the  fact  of* 
the  exception  as  to  residence,  nor  upon  the 
language  declaring  the  grantor's  rights  un- 
der the  deed  to  be  a  hen,  but  upon  the  inten- 
tion and  meaning  of  the  parties.  Thus  our 
Krother  Williams,  delivering  the  opinion, 
said:  "We  have  seen  that  the  object  of  the 
transaction  was  to  secure  the  continued  per- 
formance of  such  services  as  his  age  and  con- 
dition might  render  necessary.  It  is  impor- 
tant to  remember  also  that  this  was  an  ar- 
■angement  between  near  relatives,  and  that 
the  services  of  the  niece  are  stated  to  be  the 
consideration  which  she  pays  and  is  to  pay 
for  the  property  of  her  uncle.  He  Is  to  have 
the  right  to  live  In  the  house,  to  remain  In 
l>ossesslon;  and  she  is  also  to  take  posses- 
sion, and  live  in  the  same  house,  in  order  to 
fulfill  her  agreement  •  •  •  It  is  equally 
Hear  that  the  exceptions  and  covenants  were 
intended  to  protect  the  grantor  against  the 
words  importing  a  present  grant.  That  such 
words  do  not  necessarily  pass  a  present  fee 
has  been  repeatedly  held.  The  whole  Instru- 
ment, and  the  nature  and  object  of  the  trans- 
action, must  be  considered.  In  Williams  v. 
Bentley,  27  Pa.  St.  294,  it  was  held  that  the 
Wrongest  words  of  conveyance  In  the  present 
tense  will  not  pass  an  estate  If  from  other 


parts  of  the  instrument  the  Intention  appears 
to  be  otherwise.  •  •  •  The  right  of  Ser- 
fass to  recover  possession  In  this  action 
depended  upon  whether  the  consideration 
agreed  upon  had  been  paid.  •  *  *  It  would 
be  contrary  to  the  original  Intentions  of  the 
parties,  as  well  as  against  good  conscience, 
to  permit  the  vendee  to  recover  the  possession 
of  the  land  from  his  vendor,  or  one  holding 
bis  title,  without  rendering,  or  offering  to  ren- 
der, the  equivalent  contracted  for."  Every 
word  of  these  comments  is  directly  applicable 
to  this  case.  That  it  was  the  intention  of 
these  parties  that  the  services  were  to  be  ren- 
dered in  consideration  of  the  conveyance  is 
too  plain  for  argument  That  It  would  be  a 
gross  injustice  to  permit  the  grantee,  or  one 
claiming  under  him,  to  retain  the  land  with- 
out performing  the  service,  Is  equally  clear. 
And,  no  matter  how  strong  the  words  of  pres- 
ent grant  In  the  deed  are,  if  the  Intention  was 
that  the  title  should*  not  pass  entirely  except 
upon  the  complete  performance  of  the  serv- 
ice stipulated  for  in  the  deed,  then  It  does 
not  pass.  Such  are  all  these  authorities,  and 
by  them  this  case  Is  governed.  We  are 
clearly  of  opinion  that  the  plaintiff  was  en- 
titled to  an  unqualified  affirmance  of  her 
first  second,  and  third  points,  and  we  there- 
fore sustain  the  first  three  assignments  of  er- 
ror. We  sustain  the  fifth  assignment,  and 
think  the  instruction  should  have  been  to  find 
for  the  plaintiff.  We  think,  if  Michael  Ring- 
rose  accepted  the  deed  of  February  8,  1881, 
it  was  evidence  to  show  the  construction  giv- 
en to  the  deed  of  March  28,  1874,  by  all  the 
parties,  and  should  therefore  have  been  re- 
ceived In  evidence,  and  we  therefore  sustain 
the  sixth  assignment  For  the  purpose  of 
showing  the  knowledge  of  the  second  deed  by 
the  defendant,  we  think  that  deed  should 
have  been  received  In  evidence,  with  the  oth- 
er facts  offered  under  the  seventh  assign- 
ment and  we  therefore  sustain  that  assign- 
ment. For  a  similar  reason  we  sustain  the 
tenth  assignment.  We  do  not  sustain  the 
fourth,  eighth,  and  ninth  assignments.  Judg- 
ment reversed,  and  new  venire  awarded. 


In  re  FESSENDEN'S  ESTATE. 
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1893.) 


Oct.  7, 


Findings  of  Fact— Review — Marshaling  Assets 
— Charge  on  Land— Discharge. 

1.  A  finding  of  material  fact  by  an  auditor 
without  evidence,  though  approved  by  the  court, 
1b  ground  for  reversal. 

'£.  Where  two  tracts  of  land  are  alike  sub- 
ject to  a  charge  laid  on  them  by  will,  the  pur- 
chaser of  one  of  them  is  entitled  to  have  the 
other,  which  was  sold  on  a  judgment  entered 
against  his  grantor  after  his  purchase,  first  re- 
sorted to  for  satisfaction  of  the  charge. 

3.  In  proceeding  to  enforce  a  legacy  for 
the  support  of  a  certain  person,  charged  by  the 
will  on  land,  the  devisee  of  the  land,  who  was 
primarily  liable  by  his  acceptance  of  the  devise, 
being  a  party  defendant,  as  well  as  his  grantees,    
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th* decree  should  be  entered  against  him  for 
the  amount  dne,  to  be  levied,  on  failure  of  him 
and  Idie  grantees  to  pay,  on  the  land,  in  the  in- 
verse order  of  its  alienation. 

4.  Under  Act  Aprii  27,  1855  (P.  L.  369), 
providing  that  where  no  payment  or  claim  has 
been  made  on  account  of  a  charge  on  land  for 
21  years,  or  no  acknowledgment  thereof  is 
made  within  that  time  by  the  owner  of  the 
land,  an  extinguishment  thereof  is  presumed,  a 
charge  for  support  of  a  person,  imposed  by  will 
on  land  devised,  is  not  extinguished,  though  no 
claim  was  made  against  the  land  for  more  than 

21  years  after  the  devisee  conveyed  it,  he  hav- 
ing in  the  meantime  discharged  his  primary  lia- 
bility by  furnishing  the  support. 

Appeal  from  orphans'  court,  Susquehanna 
county. 

In  the  matter  of  the  estate  of  Asa  Fessen- 
den,  deceased,  Z.  D.  Jenkins,  committee  in 
lunacy  of  S.  N.  Fessenden,  filed  a  petition  to 
enforce  a  legacy  for  support  of  S.  N.  Fes- 
senden, provided  by  the  will  of  Asa  Fessen- 
den, and  therein  charged  on  land  devised  by 
him  to  F.  A.  Fessenden.  From  the  decree 
for  petitioner,  B.  A.  Tyler,  executor  of 
Moses  S.  Tyler,  to  whom  F.  A.  Fessenden 
bad  conveyed  part  of  the  land,  appeals.  Re- 
versed. 

The  following  la  the  part  of  the  opinion  of 
the  court  below  referring  to  the  extinguish- 
ment of  the  charge  on  the  land:  "One  ob- 
jection to  looking  to  the  land  for  Samuel's 
support  is  founded  upon  the  seventh  section 
of  the  act  of  April  27,  1855  (P.  L.  360; 
Brightly,  Purd.  Dig.  1064,  g  11),  which  pro- 
vides as  follows:  'In  all  cases  where  no 
payment,  claim  or  demand  shall  have  been 
made  on  account  of,  or  for  any  ground-rent, 
annuity  or  other  charge  upon  real  estate,  for 
twenty-one  years,  or  no  declaration  or  ac- 
knowledgment of  the  existence  thereof  shall 
have  been  made,  within  that  period,  by  the 
owner  of  the  premises,  subject  to  such 
ground-rent,  annuity  or  charge,  a  release  or 
extinguishment  thereof  shall  be  presumed, 
and  such  ground-rent,  annuity  or  charge 
shall  thereafter  be  irrecoverable.'  It  Is  con- 
tended by  counsel  for  B.  A.  Tyler  that,  as 
the  57-acre  piece  was  deeded  to  him  or  his 
grantor  on  the  7th  of  March,  1868,  and  that 
this  petition  was  presented  to  the  court  on 
the  20th  of  January,  1890,  a  period  of  about 

22  years,  during  which  no  payment,  claim, 
or  demand  had  been  made  upon  him  or  his 
immediate  grantor  on  account  of  this  charge 
upon  the  land,  and  no  declaration  or  ac- 
knowledgment of  the  existence  thereof  had 
been  made  within  that  period  by  him  or  his 
immediate  grantor,  the  charge  upon  the  57- 
acre  piece  was  extinguished.  Now,  the  act 
above  referred  to  is  constitutional  (Blddle  v. 
Hooven,  120  Pa.  St  227,  13  Atl.  927),  and  it 
applies  to  a  legacy  on  land  (Pratt  v.  Eby,  67 
Pa.  St.  396;  Wingett's  Appeal,  122  Pa.  St 
490,  15  Atl.  863).  There  is  no  exception  in 
the  act  in  favor  of  lunatics.  Metz  v.  Hipps, 
96  Pa.  St  15.  In  deciding  whether  this  act 
bars  the  claim  against  the  57-acre  piece  we 
must  bear  in  mind  the  situation  of  the  par- 
ties.   F.  A.  Fessenden,  by  accepting  the  leg- 


acy of  the  two  pieces  of  land,  assumed,  andk 
substantially  agreed  to  perform,  the  condi- 
tions annexed  to  the  gift  He  became  per- 
sonally and  primarily  liable  for  the  support 
of  Samuel,  and  the  support  of  Samuel  is 
charged  upon  these  two  pieces  of  land  by 
the  will.  And  Samuel  may  resort  to  the 
land  when  Frederick  Fessenden  falls  to  dis- 
charge the  personal  liability  resting  upon 
him.  It  is  an  undisputed  fact  in  the  case 
that  Frederick  has  supported  Samuel  from 
the  death  of  Asa  Fessenden,  the  testator, 
in  1864,  until  October  28,  1,889.  Up  to  this 
time  there  was  no  occasion  for  Samuel  to 
resort  to  the  land,  and  no  power  In  him  to 
do  so,  for  Frederick  was  performing  the 
conditions  of  the  devise,  and  to  that  extent 
exonerating  the  land.  Under  such  circum- 
stances, can  it  be  said  that  no  payment  has 
been  made  on  account  of  this  charge  upon 
real  estate  for  21  years,  or  that  no  acknowl- 
edgment of  the  existence  of  It  has  been 
made  within  that  period  by  the  owner  of  the 
premises?  True,  it  may  be  said  that  Ty lex- 
was  the  owner  under  an  absolute  convey- 
ance from  March  7, 1868,  to  the  filing  of  this 
petition,  on  the  21st  of  January,  1890,  and 
that  during  that  time  no  claim  had  been 
made  upon  Tyler;  neither  did  Tyler  make 
any  acknowledgment  of  Its  existence.  The 
word  'owner,'  in  this  act  of  assembly,  we 
think  means  in  this  case  the  devisee  and  his 
grantees.  The  act  was  never  intended  to 
bar  a  claim  or  a  charge  while  it  was  being 
performed  by  the  person  primarily  liable. 
If  it  could  be  made  to  apply  under  such  cir- 
cumstances, then  one  who  has  accepted  a 
legacy  conditioned  for  the  support  of  anoth- 
er can  sell  the  land  upon  which  the  legacy- 
may  be  charged,  faithfully  perform  his  lia- 
bility for  21  years,  and  free  the  land  from 
the  charge.  That  the  statute  does  not  run 
while  the  condition  is  being  performed  Lb 
held  in  Brown's  Petition,  9  Phlla.  548.  Of 
course,  there  is  no  pretense  for  invoking  this 
act  to  relieve  the  18  acre  piece,  for  Freder- 
ick Fessenden  was  in  possession  of  it  down 
to  the  time  of  the  sheriffs  sale  on  the  22d 
of  April,  1874,  and,  according  to  the  report 
of  the  auditor,  down  to  1890.  Under  this 
act  it  may  well  be  contended  that  the  charge 
upon  the  land  for  Lura  E.  Fessenden  is 
barred,  if  nothing  has  been  done  for  her 
for  the  period  of  21  years;  but  Samuel's 
claim,  we  think,  is  not  barred,  and  he  may- 
resort  to  the  land." 

Wm.  D.  B.  Ainey  and  Searle  McCollum, 
for  appellant    T.  J.  Davies.  for  appellee. 

McCOLLUM,  J.  We  cannot  discover  a 
scintilla  of  evidence  in  this  case  to  support 
the  finding  that  the  18-acre  lot  was  sold  or> 
a  Judgment  entered  on  the  25th  of  March, 
1867.  It  Is  an  Important  finding,  because  up- 
on It  is  based  so  much  of  the  decree  appealed 
from  as  requires  that  the  57-acre  lot  pur- 
chased by  Moses  S.  Tyler  on  the  12th   of 


Digitiz 


ed  by  Google 


n.) 


FISHER  o.  KAUFMAN. 


187 


March,  1868,  "shall  be  exhausted  in  payment 
of  tbe  sum  due  the  estate  of  Samuel  N.  Fes- 
senden," before  resorting  to  the  18  acres 
far  the  payment  of  any  portion  of  the  same. 
The  general  role  Is  that  the  finding  of  an 
auditor  approved  by  the  court  will  be  sus- 
tained on  appeal  if  there  is  any  evidence 
which  warranted  it,  but  his  finding  of  a  ma- 
terial fact  -without  evidence,  or  palpably 
against  it,  constitutes  ground  for  reversal. 
In  the  case  before  us  it  seems  to  be  conceded 
br  the  learned  counsel  for  the  appellee  that 
no  evidence  was  submitted  to  the  auditor  on 
the  bearing  by  either  of  the  litigants,  show- 
ing when  tbe  judgment  on  which  the  18- 
acre  lot  was  sold  on  the  22d  of  April,  1874, 
was  entered.  As  the  purchaser  of  this  lot 
acquired  his  title  to  it  more  than  seven  years 
after  Tyler  purchased  the  57-acre  lot,  it  was 
incumbent  on  the  former  to  prove  the  exist- 
ence of  facts  -which  gave  him,  as  against  the 
latter,  tbe  position  and  rights  of  a  first  pur- 
chaser. These  lots,  prior  to  the  sale  of  either 
of  them,  were  alike  subject  to  the  charge  laid 
opoo  them  by  the  will  of  Asa  Fessenden  In 
favor  of  bis  son  Samuel.  Prima  facie,  Ty- 
ler, by  his  purchase,  acquired  the  right,  in 
equity,  to  hare  the  18-acre  lot  sold  In  satis- 
faction of  this  charge  before  resorting  to  his 
lot  for  payment  of  It  If  his  grantor  still 
owned  tbe  18-acre  lot,  or  had,  subsequent  to 
his  purchase  of  the  57  acres,  sold  and  con- 
veyed it  to  tbe  present  owner  of  it,  there  can 
be  no  doubt  that  this  equity  could  be  enforc- 
ed. We  think  it  is  equally  clear  that  It  could 
be  enforced  if  the  lot  was  sold  on  a  judg- 
ment entered  after  the  Tyler  purchase.  But 
the  learned  court  below  appeared  to  think  it 
was  sold  on  a  judgment  entered  before  this 
purchase,  and  that  therefore,  the  present 
owner  of  it  must  be  regarded  as  the  first  pur- 
chaser of  a  portion  of  the  property  charged 
with  tbe  support  of  Samuel.  Whether  the 
conclusion  is  warranted  by  the  premises  is 
a  question  which  was  not  discussed  or  raised 
ia  the  paper  book  or  on  the  argument  at  bar, 
and  we  express  no  opinion  in  regard  to  it 
To  do  so  intelligently  we  ought  to  know 
when  the  judgment  was  entered,  and  when 
it  was  revived;  because,  if  it  was  entered  be- 
fore tbe  Tyler  purchase,  a  timely  revival  was 
necessary  to  continue  the  lien  of  it  beyond 
tb«  12th  of  March,  1873.  It  is  claimed  by 
the  appellant  that  the  lien  of  the  Read,  Wat- 
r,us  &  Foster  judgment  was  lost  before  the 
sale  in  1874,  and  that  the  Meacbam  judgment 
was  entered  on  tbe  6th  of  April,  1870;  and 
to  show  the  good  faith  of  his  contention  In 
tiis  respect  his  counsel  exhibited  on  the  ar- 
gument at  bar  an  exemplification  of  the  rec- 
ord which  appeared  to  sustain  it  We  may 
add  that  tbe  registry  of  the  acknowledgment 
nt  the  sheriff's  deed  shows  that  the  lot  was 
•old  on  the  Meacham  Judgment.  It  seems 
to  us  that  Justice  to  all  concerned  requires 
that  we  sustain  the  first  specification,  and 
reverse  tbe  finding  on  which  it  Is  based,  so 
that  it  may  be  ascertained  on  competent  evi- 


dence upon  what  judgment  the  lot  was  sold, 
the  time  of  Its  entry,  and  of  the  revival  or 
revivals  of  it,  if  there  were  any  before  the 
sale. 

We  are  not  satisfied  from  our  examination 
of  the  testimony  that  the  learned  auditor  er- 
red In  the  finding  complained  of  In  the  third 
specification,  or  in  not  finding,  as  it  is  claim- 
ed in  the  second  specification  he  should  have 
found,  as  to  the  matters  mentioned  therein. 
We  think  that,  as  F.  A.  Fessenden  was 
made  a  party  defendant  in  this  proceeding, 
and  was,  by  reason  of  his  acceptance  of  the 
devise,  personally  and  primarily  liable  for 
the  support  of  Samuel,  the  decree  should 
have  been  entered  against  him  for  the 
amount  due  Samuel's  estate  to  be  levied  on 
his  and  his  vendees'  failure  to  pay  it  within. 
a  time  specified  on  the  lands  secondarily  lia- 
ble for  It  in  the  inverse  order  of  their  aliena- 
tion. We  agree  with  the  learned  court  be- 
low in  its  conclusion  that  the  charge  upon 
the  Tyler  lot  Is  not  extinguished  by  the  act 
of  April  27,  1855  (P.  L.  369),  or  by  the  sup- 
plement thereto  of  February  26,  1869  (P.  L. 
8).  The  reasons  given  for  this  conclusion 
are  quite  sufficient  to  sustain  it  There  was 
no  default  on  the  part  of  the  person  primarily 
liable  for  Samuel's  support  prior  to  1800,  and 
Tyler  knew  there  was  none.  From  1864  to 
1890  Samuel  was  maintained  by  his  brother 
Frederick  in  accordance  with  the  provisions. 
of  his  father's  will,  and  to  that  extent  the 
burden  on  the  lands  on  which  his  support 
was  charged  was  lightened.  Frederick's  sup- 
port of  him  during  this  period  was  In  relief 
of  his  vendees,  who  were  advised  by  the 
will  of  his  father  of  the  terms  on  which  he 
might  dispose  of  the  lands  devised  to  him; 
but  it  cannot  be  construed  as  an  extinguish- 
ment of  the  charge  upon  them.  We  are  not 
convinced  that  the  proceedings  to  ascertain 
the  amount  due  Samuel's  estate  were  pre- 
mature, or  tainted  with  fraud.  To  the  ex- 
tent that  the  rulings  complained  of  conflict 
with  the  views  herein  expressed,  the  specifi- 
cations are  sustained.  The  remaining  speci- 
fications are  dismissed.  Decree  reversed,  at 
the  costs  of  tbe  appellee,  and  it  Is  ordered 
that  the  record  be  remitted  to  the  court  be- 
low for  further  proceedings  hi  accordance 
with  this  opinion. 


FISHER  v.  KAUFMAN. 

(Supreme  Court  of  Pennsylvania.     Oct  7, 
1895.) 

location  of  surveys — adj01ner8 —  boundaries 
— Evidence — Jl-nioh  Sorvets— Board  op  Prop- 
erty—  Decision-  on  Caveat  —  Conclusiveness 
against  Patentee. 

1.  Where  the  south  line  of  the  S.  survey 
was  called  for  as  the  north  line  of  the  M.,  and 
every  corner,  course,  and  distance  of  that  line 
was  thus  adopted,  and  the  location  of  the  line 
was  undisputed,  and  there  were  no  marks  spe- 
cial to  the  M.  to  stop  it  short  of  its  call,  the  M. 
could  not,  under  the  rule  that  marks  on  one  of  a 
block  of  tracts  are  competent  to  locate  another 


Digitized  by  CjOOQlC 


138 


ATLANTIC  REPORTER,  VoL  33. 


(Pa. 


of  the  block,  be  placed  50  rods  south  of  the  S., 
by  running  the  official  courses  and  distances  of 
the  M.'s  adjoiner  on  the  east,  which  was  survey- 
ed the  same  day,  and  was  tn  the  same  block  of 
tracts,  from  an  established  original  corner  on 
the  north  line  of  the  adjoiner,  merely  because 
no  marks  remained,  or  could  be  established,  to 
stop  the  running  of  the  adjoiner's  courses  short 
of  their  official  distances. 

2.  Defendant  could  show  that  a  line  claim- 
ed by  plaintiff  to  indicate  the  north  line  of  a 
survey  was  not  that  line,  but  a  line  run  as  the 
result  of  a  compromise  between  the  owner  of 
a  subsequent  interfering  survey  on  the  north 
and  the  owner  of  the  survey  in  suit;  and  the 
surveys  of  and  patent  to  the  north  adjoiner  and 
the  deeds  executed  between  the  owners  pursu- 
ant to  the  compromise  were  admissible  for  that 
.purpose. 

3.  Where  the  marks  of  the  north  line  of  a 
survey  could  not  be  found,  and  the  line  could 
not  be  located  on  the  ground,  the  survey  of  and 
patent  to  a  junior  survey,  made  long  before  the 
controversy  began,  and  before  the  marks  of  the 
north  line  became  effaced,  which  called  for  the 
north  line  of  the  older  survey  on  the  south,  were 
admissible  to  show  recognition  of  that  line  as 
-claimed  to  exist. 

4.  Act  April  3, 1792,  relating  to  caveats  filed 
-against  the  granting  of  warrants  to  survey, 
does  not  make  the  decision  of  the  board  of 
property  on  a  caveat  filed  by  a  patentee  against 
the  granting  of  a  warrant  to  survey  land  claim- 
ed to  be  covered  by  the  patent  conclusive  against 
the  patentee;  and  hence,  by  failing  to  bring 
■ejectment  against  the  warrantee  within  six 
months  after  an  adverse  decision  on  the  caveat, 
as  provided  by  section  11  of  the  act,  the  pat- 
entee did  not  lose  title  to  land  included  in  the 
patent  to  survey  which  the  warrant  issued. 

Appeal  from  court  of  common  pleas,  Schuyl- 
kill county. 

Trespass  by  Charles  K.  Fisher  against  John 
M.  Kaufman.  From  a  judgment  for  defend- 
ant, plaintiff  appeals.     Affirmed. 

J.  W.  Ryon  and  A.  W.  Schalck,  for  appellant 
.S.  H.  Kaercher  and  Guy  E.  Farquhar,  tor  ap- 
pellee. 

DEAN,  J.  On  the  29th  of  October,  1887, 
the  plaintiff,  Charles  K.  Fisher,  filed  bis  appli- 
cation to  the  commonwealth  for  a  warrant  for 
30  acres  of  land  alleged  to  be  vacant  in  South 
Manheim  township,  Schuylkill  county,  adjoin- 
ing lands  of  Isaac  Hoffmeister  on  the  east, 
Casper  Thiel  and  Sophia  Meyers  on  the  south, 
Christian  Kaufman  on  the  west,  and  Daniel 
Reber,  Daniel  Bartolett,  and  John  Sigfried  on 
the  north.  To  this  application  John  M.  Kauf- 
man and  others,  owners  of  the  Casper  Thiel 
and  Sophia  Meyers  tracts,  called  for  as  ad- 
joiners  on  the  south,  filed  a  caveat,  averring 
the  land  described  had  already  been  appropri- 
ated by  patent  on  these  last-mentioned  two 
tracts.  After  production  of  evidence  and  sev- 
eral hearings  before  the  board  of  property,  it 
was  decided  the  Thiel  and  Meyers  patents  did 
not  include  the  land  applied  for  by  Fisher,  and 
on  the  ISth  of  September,  1889,  they  directed 
the  warrant  to  Issue  to  Fisher.  Accordingly, 
on  the  18th  of  October  following,  the  warrant 
went  out  for  survey  of  land  described  in  ap- 
plication. On  the  27th  of  January,  1890,  in 
pursuance  of  It,  a  survey  was  made  by  John  F. 
Staud,  county  surveyor,  aud  survey  returned 
and  accepted.     On  21st   of   February,    1890, 


patent  Issued  for  land  described  In  survey. 
The  description  in  the  survey  is  of  119  acres 
and  157  perches  of  land,  situate  In  South 
Manheim  township,  Schuylkill  county,  adjoin- 
ing on  the  west  lands  of  Christian  Kaufman, 
now  Kaufman  and  Schnltz;  on  the  south,  So- 
phia Meyers,  now  Daniel  B.  Fisher  and  John 
M.  Kaufman;  also  the  late  Casper  Thiel,  now 
Daniel  B.  Fisher  and  John  M.  Kaufman;  on 
the  north,  Abraham  Bartolett,  now  Isaac  Hoff- 
meister, late  Abraham  Bartolett,  now  Daniel 
Bartolett,  late  Adam  Swelgert,  now  Charles  E. 
Quail  and  Daniel  E.  Reber.  The  survey  em- 
braces a  somewhat  narrow  strip,  from  40  to  51 
rods  wide,  and  about  350  rods  long.  On  this 
strip  defendant,  Kaufman,  cut  and  removed 
timber,  and  thereupon  Fisher  brought  trespass 
tor  damages.  The  plaintiff's  case  depended 
on  the  single  question  whether  the  land  cov- 
ered by  his  survey  was  vacant  at  the  date  ol 
the  grant  to  him  by  the  commonwealth.  11 
will  be  noticed  his  survey  calls  for  the  Caspei 
Thiel  and  Sophia  Meyers  surveys  on  the  south 
and  on  the  north  for  late  Adam  Swelgert  and 
the  .two  Abraham  Bartoletts.  These  are  tb< 
adjoiners  for  almost  the  entire  distance  on  tb< 
long  lines  of  the  tract  The  defendant  claim! 
title  under  the  Meyers  and  Thiel  surveys,  and 
alleges  they  also  extend  to  the  Swelgert  am 
Bartoletts  on  the  north.  In  is  conceded  thi 
Swelgert  survey  called  for  by  the  Meyers  ant 
Thiel  was  located  on  the  ground  December  21 
1792.  The  Meyers  and  Thiel  are  returned  a 
surveyed  October  12,  1796.  They,  with  th 
John  Harris,  an  adjoiner,  surveyed  the  13th  o 
October,  1795,  constitute  a  block,  and  were  re 
turned  as  adjoining  each  other.  Therefore,  ii 
locating  any  one  of  them  under  the  settle* 
rule  for  locating  one  of  a  block  of  tracts 
marks  on  any  one  can  be  invoked  as  tendinj 
to  establish  the  location  of  any  of  Us  fellows  ii 
the  block. 

In  view  of  the  controversy  as  it  shape* 
Itself  In  the  trial  in  court  below  it  is  no 
important  whether  any  of  the  original  mark 
of  the  south  line  of  the  Swelgert  can  no\ 
be  found  upon  the  ground.  That  line  1 
established  by  the  return  of  the  survey  ii 
the  land  office,  by  its  recognition  as  a  nort 
call  for  the  Meyers  and  Thiel  surveys,  an 
by  the  call  of  plaintiff's  own  survey  on  tha 
side.  His  warrant  was  descriptive,  and  di 
not  direct  the  survey  of  land  adjoining'  th 
Swelgert,  but  the  accepted  survey  is  of  Ian 
adjoined  on  the  north  by  land  "late  Adni 
Swelgert."  The  official  survey  of  the  Swelgei 
on  Its  south  line  Is  "from  a  Spanish  oak  at  ii 
southeast  corner,  S.,  63  W.,  162,  to  stonti 
N.,  86  W.  38,  to  stones;  N.,  28  W.,  2.  1 
post;  S.,  60  W.,  16,  to  stones."  The  Span  Is 
oak  In  the  official  drafts  of  the  Sophia  Me; 
era  and  Swelgert  Is  a  corner  common  i 
both  surveys,  and  the  northern  line  of  tl 
Meyers  from  the  Spanish  oak  to  the  wester 
boundary  of  the  Swelgert  is  precisely  tl 
south  line  of  the  Swelgert  And  while  tl 
return  of  the  Charles  Fisher  survey  does  ni 
specify  the  corner  as  a  Spanish  oak,  instea 
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marking  it   "stone,"   Its  northern  line  from 
that  corner  west,  as  far  as  the  Sweigert  ex- 
tends, allowing  for  variation  of  compass,  Is 
precisely  the  south  line  of  the  Sweigert  and 
north  line  of  the  Meyers.     That  south  line 
was,  doubtless,  at  first  established  by  marks 
on  the  ground.    Nearly  all  of  them  have  dis- 
appeared.   In  their  place  are  the  later  marks 
ct  others  than  the  first  surveyor.    These,  and 
the  tradition   of  the  owners  of  the  tracts, 
hare  so  preserved  the  boundary  that  to-day 
the  surveyors  on  neither  side  doubt  its  exact 
location.    The  only  question  in  dispute  is 
whether  the  Meyers  and  Thlel  surveys  are 
-stopped  short  of  their  call  for  the  southern 
line  of  the  Sweigert  by  their  own  marks  on 
the  ground.    By  the  call  the  southeast  cor- 
ner of  the  Sweigert  is  a  corner  common  to 
both  It  and  the  Sophia  Meyers.     While  the 
county  surveyor,   who   nominally  made  the 
return    on    the    Fisher  warrant,   bad   very 
meager  knowledge  of  the  locations,  of  the 
surveys  from  his  own  work,  yet  Drelbelbis, 
another  surveyor,  who  in  fact  suggested  the 
framing  of  the  plat  in  the  return,  had  knowl- 
edge of  the  original  locations  of  these  old 
surveys  from  his  own  work.   Although  called 
as  a  witness  by  plaintiff,  he  In  effect  admits 
the  Identity  of  the  stone  corner  with  that  of 
the  original  Spanish  oak  established  for  the 
southeastern  corner  of  the  Sweigert,  and  its 
identity  with  the  corner  established  for  the 
north  line  of  the  Meyers  four  years  after- 
wards.   There  was  no  evidence  to  show  that 
any  marks  special  to  the  Meyers  survey  had 
been  made  on  its  north  line  to  stop  it  short 
of  its  call  for  the  south  line  of  the  Sweigert 
Every  mark  on  that  line  therefore  became  a 
mark  for  the  Meyers.    The  plaintiff's  survey 
calling  on  the  north  for  the  same  line,  the 
learned  Judge  of  the  court  below  came  to 
the  conclusion  that  as  to  the  location  of  the 
south   line  of  the  Sweigert  there   was  no 
donbt,  and  so  said  to  the  jury;   and,  further, 
he  was  of  opinion  there  was  no  evidence  of 
marks  on  the  ground  to  stop  the  Meyers 
from  going  to  that  line,  and  therefore  he  in- 
structed them  there  was  no  vacant  land  be- 
tween these  two  surveys  for  plaintiff  to  ap- 
propriate.    If  there  was  none  between  the 
Sweigert  on  the  north  and  the  Meyers  on  the 
wrath,  then  plaintiff  is  without  title  to  three- 
Tourths   of  that  claimed  by  him.    But  the 
►ther  fourth  lies  east  of  both  the  Sweigert 
ind  Meyers,  and,  according  to  defendant's 
oration,  laps  on  the  Thlel  survey,  which  is 
tn  adjolner  of  the  Meyers  in  the  same  block, 
ind   surveyed   the  same  day.     Every  mark 
rhlch  locates  the  Meyers,  then,  becomes  a 
nark  for  the  location  of  the  Thlel,  so  far  as 
o  tie  it  to  the  Meyers  on  the  east,  as  repre- 
sented  In  the  official  return.    They  adjoin, 
'he  eastern  line  of  the  Meyers  becomes,  in 
art  at  least,  the  western  line  of  the  Thiel; 
tid  the  boundaries  of  the  latter  are  to  be 
'-tt-rmined  by  its  own  marks  on  the  ground, 
'  they  can  be  found;    if  not,  then  by  the 
mrses   and  distances  in  the  official  return 


of  survey,  starting  with  the  monuments  of 
the  Meyers.  Although  the  Thlel  was  repre- 
sented as  a  tract  of  nearly  400  acres,  with 
15  corners,  7  of  them  marked  trees,  after 
the  lapse  of  a  century  these  marks  have 
nearly  all  been  obliterated  by  the  hand  of 
man  or  by  time.  It  called  on  the  north  for 
the  Daniel  Stout,  then  for  vacant  land,  then 
for  Jacob  Swink.  On  this  north  line  the 
first  corner  called  for  at  the  end  of  106 
perches,  after  leaving  the  Meyers,  its  ad- 
jolner on  the  west,  is  a  chestnut  This  had 
disappeared,  and  so  the  original  corner  could 
not  be  Identified  by  counting  the  growth 
or  by  the  production  of  a  block.  But  de- 
fendant adduced  some  evidence  tending  to 
show  that  the  point  had  been  recognized  as 
an  old  corner.  A  charred  old  chestnut  stump, 
partly  covered  with  stones,  and  some  grow- 
ing chestnut  sprouts,  were  where  the  corner 
was  called  for,  if  on  the  continuation  of  the 
Meyers  line.  There  was  also  some  testimony 
on  the  part  of  surveyors  that  they  believed 
this  to  be  an  original  corner  of  the  Thiel. 
If  that  was  an  original  corner  of  the  Thlel, 
and  the  termination  of  the  official  line  from 
the  Spanish  oak,  the  latter  a  corner  common 
to  the  Meyers  and  Sweigert,  it  undoubt- 
edly fixed  the  north  line  of  the  Meyers  and 
Thlel  from  the  official  Spanish  oak  to  the 
official  chestnut,  and  there  was  no  land  va- 
cant out  of  which  to  appropriate  the  remain- 
ing fourth  of  the  Fisher  survey.  But  the 
plaintiff  also  invoked  the  rule  that  the  orig- 
inal marks  on  any  one  tract  of  a  block  were 
evidence  tending  to  establish  the  location  of 
other  tracts  in  the  block.  The  original 
marked  chestnut  had  disappeared.  The  evi- 
dence of  the  sprouts,  stones,  and  that  it  was 
in  the  course  of  the  north  line  of  the  Meyers 
fixed  by  the  recognized  south  line  of  the 
Sweigert,  was  weakened  by  these  facts:  The 
south,  east,  and  about  one-half  the  north 
lines  of  the  tract  were  fixed  by  original 
monuments  or  marks  on  the  ground,  corre- 
sponding not  only  in  course  and  distance 
with  the  original  survey,  but  substantially 
in  the  calls  for  adjolners.  The  last  original 
mark  on  this  north  line,  going  west  and 
south  to  close  the  Thiel  with  its  companion, 
the  Meyers,  on  the  west,  is  a  chestnut  oak 
corner  on  the  south  line  of  the  Jacob  Swink, 
an  older  survey.  This,  it  is  conceded,  is  an 
original  corner  of  the  Swink,  and  also  a 
corner  of  the  Thiel,  marked  for  both  surveys. 
Running  from  this  corner  the  official  courses 
and  distances,  the  last  line  being  S.,  15  E., 
03,  would  establish  the  north  line  of  the 
Thlel  and  Meyers  50  rods  south  of  the  Swei- 
gert, and  leave  vacant  land  for  appropria- 
tion by  plaintiff's  warrant.  From  this  chest- 
nut oak  common  to  the  Swink  and  Thiel  to 
the  north  line  of  the  Meyers  and  Thlel  there 
are  no  marks  on  the  ground  to  stop  this 
line  short  of  its  official  distance,  unless  the 
north  line  of  the  Meyers  and  Thlel,  estab- 
lished by  the  line  from  the  Sweigert  and 
Meyers  Spanish  oak  to  the  chestnut  corner, 
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claimed  by  defendant,  stops  It.  The  appel- 
lant argues  that  running  the  official  course 
and  distance  from  the  established  corner  of 
the  Thiel  and  Swink,  the  chestnut  oak,  fixes 
not  only  the  northern  line  of  the  Thiel,  but 
its  companion  of  the  block,  the  Meyers,  and 
leaves  open  to  appropriation  the  50  rods  be- 
tween them.  In  view  of  the  undisputed  evi- 
dence as  to  the  south  line  of  the  Sweigert 
having  been  adopted  as  the  north  line  of  the 
Meyers,  we  do  not  think  the  argument  can 
be  sustained  as  to  the  Meyers.  Running  the 
official  course  and  distance  of  the  Thiel  from 
the  Swink  chestnut  oak,  because  there  are 
no  marks  now  on  the  ground  special  to  itself 
to  stop  it,  would  be  disregarding  the  most 
conclusive  proof  as  to  the  location  of  the 
Meyers.  By  all  the  official  surveys,  and  by 
all  the  oral  testimony,  except  in  this  one  par- 
ticular, the  Sweigert  fixes  the  northern  line 
of  the  Meyers.  It  cannot  be  torn  from  its 
adjolner  on  the  north,  and  placed  60  rods 
further  south,  even  though  the  undoubted 
genuineness  of  the  Swink  chestnut  oak  should 
wholly  change  the  contour  of  its  companion, 
the  Thiel.  It  Is  argued  the  call  of  the  Mey- 
ers for  the  Sweigert  was  a  mistake.  We  do 
not  think  so.  There  was  doubtless  a  mis- 
take in  the  measurement  or  record  of  the 
measurement  of  the  west  line  of  the  Meyers 
from  the  Jacob  Dobias  tract  to  the  chestnut 
oak  corner  on  the  southwest;  or  possibly 
the  course  only  of  the  line  was  marked,  for 
one  tree,  counting  to  date  of  survey,  is  found 
on  that  line,  and  the  distance  merely  over- 
estimated, and  not  chained,  as  not  seldom 
was  the  case  in  surveys  of  that  period; 
hence  the  frequent  excess,  and  sometimes 
the  shortage,  in  quantity  of  the  official  re- 
turns. But,  however  this  may  have  occur- 
red, that  George  Eckert,  the  deputy  surveyor 
of  1793,  adopted  every  corner,  course,  and 
distance  of  the  south  line  of  the  Sweigert 
as  part  of  the  north  line  of  the  Meyers  is 
indisputable,  and  there  it  must  remain,  un- 
less we  disregard  every  conviction  produced 
by  significant  and  unassailable  evidence. 

Nor  does  the  rule  of  Ormsuy  v.  Ihmsen,  34 
Pa.  St.  462,  help  us  to  a  correct  conclusion 
from  the  facts  developed  here.  That  rule  is: 
"From  the  lapse  of  twenty-one  years  after 
the  return  of  a  survey  into  the  land  office 
there  arises  a  conclusive  presumption  of  law 
that  it  was  regularly  made  upon  the  ground 
as  returned."  The  Thiel  survey  was  return- 
ed as  joining  the  Swink,  and  from  an  estab- 
lished corner  of  the  Swink,  running  by  the 
courses  and  distances,  the  northern  line  of 
both  the  Meyers  and  Thiel  would  be  50  rods 
further  south;  but  the  Meyers  was  returned 
as  adjoining  also  the  Sweigert  on  the  north, 
and  as  adopting  the  line  of  that  survey  with 
its  marks.  Running  from  this  established  line 
the  courses  and  distances,  there  is  no  va- 
cant land.  If  either  of  these  monuments,  the 
marked  chestnut  oak  of  the  Swink  or  the  line 
of  the  Sweigert,  was  absent,  we  might  resort 
to  the  legal  presumption  to  help  us  fix  the 


disputed  north  line  of  the  Thiel;  but,  both, 
facts  being  established,  the  legal  presump- 
tion leads  to  diametrically  opposite  conclu- 
sions. The  modification,  or  rather  the  appli- 
cability, of  the  rule  to  the  varying  facts  of 
this  class  of  cases  is  so  clearly  stated  by  our 
Brother  Williams  in  Grler  v.  Goal  Co.,  128- 
Pa.  St  79,  18  AtL  480;  Bloom  v.  Ferguson, 
128  Pa.  St.  362,  18  Atl.  488,— that  repetition 
is  useless.  Where,  because  of  peculiarity  of 
the  facts  in  a  particular  case,  the  presump- 
tion helps  us  not  at  all  in  arriving  at  a  cor- 
rect conclusion,  it  Is  a  waste  of  time  to  talk, 
about  it 

Locating  the  Meyers,  then,  up  to  the  Swei- 
gert, and  placing  the  Thiel  as  adjoining  it  on 
the  west,  there  was  still  left  for  the  jury  the 
determination  of  the  boundary  of  the  Thiel 
at  the  north,  up  to  where  it  connected  witb 
its  companion,  the  Meyers.  The  court  below 
correctly  held  that  the  location  of  the  Meyers 
cannot  ■  be  questioned;  but  neither  can  the 
genuineness  of  the  Swink  chestnut  oak  be- 
questloned  as  a  corner  of  the  Thiel.  With- 
out this  undoubted  corner,  the  certain  loca- 
tion of  the  Meyers  would  have  fixed  without 
question  the  north  line  of  the  Thiel  to  the 
official  corner,  by  a  mere  prolongation  of  the 
north  line  of  the  Meyers;  but  starting  from 
this  Swink  corner,  the  official  course  and 
distance  would  determine  the  north  line  of 
the  Thiel,  unless  the  prolonged  north  line  of 
the  Meyers  on  the  ground  stopped  it  short  of 
the  distance.  Appellant  contended  that  about 
the  end  of  the  official  distance  there  was  a 
chestnut  stump,  which  gave  evidence  of  be- 
ing the  remains  of  the  original  chestnut  cor- 
ner of  the  Thiel.  The  defendant  alleged  that 
the  stones  and  chestnut  sprouts  at  the  end 
of  the  line,  continued  on  the  course  of  the 
north  line  of  the  Meyers,  indicated  the  locali- 
ty of  the  original  chestnut  corner.  The  dis- 
puted evidence  on  this  question  was  left  to 
the  jury,  who  found  for  defendant  The 
learned  judge,  for  want  of  time,  did  not  un- 
dertake to  eliminate  irrelevant  matters  in  the 
evidence  of  the  surveyors  as  to  the  originali- 
ty of  the  two  corners;  nor  do  we  think,  if 
he  had  done  so,  it  could  have  helped  appel- 
lant's case  with  the  jury.  As  he  bad  cor- 
rectly instructed  them,  the  south  line  of  the 
Sweigert  must  be  the  north  line  of  the  Mey- 
ers. The  continuation  of  that  line  according 
to  the  official  course  must  be  the  north  line 
of  the  Thiel,  to  the  chestnut  corner,  unless 
there  were  convincing  evidence  of  marks  on 
the  ground  which  extended  the  line  S.,  15  E., 
63,  past  it  and  50  rods  further  south.  The 
evidence  touching  the  chestnut  stump  of 
plaintiff  and  the  chestnut  sprouts  of  defend- 
ant as  being  original  corners  was  not  un- 
evenly balanced;  but  to  establish  the  prob- 
ability of  defendant's  contention  the  official 
older  adjoining  surveys,  and  the  official  re- 
turns of  the  junior  Roadermel  block,  were 
significant  in  its  favor.  It  was  manifestly 
the  intention  of  the  deputy  surveyor  to  locate 
his  block  of  three  warrants  to  the  south   of 
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and  adjoining  the  older  surveys  on  the  north 
so  far  as  there  were  older  surreys  on  that 
aide,  to  leave  no  vacant  land  between  them. 

He  was  mistaken  In  the  call  for  Daniel 
Stoat,  for  no  tract  of  that  name  had  yet  been 
iocated  at  that  point,  but  a  descriptive  war 
rant  calling  for  survey  of  land  at  that  point 
had  been  issued,  and  he  assumed  it  to  be  lo- 
cated; and,  although  it  never  was  located  by 
Its  description,  the  fact  that  he  made  it  a 
call  only  shows  more  clearly  his  Intention  to 
locate  the  north  line  of  his  block  by  older 
.  surveys.  Mistakes  In  length  of  lines  In  the 
surreys  of  unseated  lands  in  the  early  days 
of  the  commonwealth  are  so  common  that 
proof  now  of  the  fact  is  but  slight  evidence 
of  mistake  in  the  call.  It  is  certainly  so 
when  the  excess  is  no  larger  than  is  claimed 
here;  surveys  calling  for  nearly  1,000  acres 
exceeding  that  quantity  by  but  little  over  100. 

What  we  have  said  in  effect  passes  upon 
appellant's  assignments  of  error  from  the 
fourth  to  the  nineteenth,  inclusive.  The  evi- 
dence fully  established,  there  could  be  no  va- 
cant land  between  the  Meyers  and  Swelgert, 
and  was  sufficient  to  warrant  the  Jury  In 
finding  there  was  none  between  the  Bartolett 
andThieL 

The  twentieth  and  twenty-first  assignments 
complain  of  the  ruling  of  the  court  in  admit- 
ting in  evidence  copies  of  the  Bartolett  sur- 
reys, and  other  papers  and  deeds  In  the  line 
of  title  to  those  tracts.  They  were  objected 
to,  because,  being  Junior  surveys,  they  could 
not  affect  the  location  of  the  Meyers  and  Thiel 
older  surveys  as  returned  into  the  land  office. 
Unquestionably  these  surveys  could  neither  re- 
strict nor  enlarge  the  older  ones.  They  were 
not  offered  for  that  purpose.  The  plaintiff 
bad  offered  evidence  of  a  line  on  the  ground 
which  tended  to  establish  the  location  of  the 
north  line  of  the  Meyers  and  Thiel  08  he 
claimed.  The  defendant,  in  answer  to  this, 
proposed  to  show  that  this  line  was  a  compro- 
mise line,  adopted  about  1844  by  the  owners 
of  the  Bartolett  and  Thiel,  and  had  no  con- 
nection with  the  lines  of  1706  made  for  the 
Meyers  and  Thiel;  and  for  the  further  pur- 
pose of  showing  that  the  deputy  surveyor, 
when  the  lines  on  the  ground  were  about  44 
years  old,  had  recognized  them  by  locating 
the  younger  surrey  up  to  them.  It  was  not 
proposed  to  establish  the  lines  of  an  older  sur- 
rey by  a  younger  one,  but  to  show  recognition 
of  the  lines  of  an  older  by  evidence  that  at  a 
much  earlier  date,  before  the  lines  were  half 
as  old  as  now,  and  the  original  marks  had 
not  been  effaced,  the  commonwealth  had  ac- 
knowledged the  lines  of  the  older  on  the 
around  In  her  location  of  the  younger  surrey. 
For  this  purpose  the  erldence  was  admissible. 
Manufacturing  Co.  v.  Cross,  128  Pa.  St  636, 
1«  AtL  519. 

The  first,  second,  and  third  assignments  are 
to  the  refusal  of  the  court  to  rule  that  the  de- 
cision of  the  board  of  property  on  defendant's 


caveat  was  conclusive  against  him.  Since  the 
construction  given  the  eleventh  section  of  act 
of  April  8,  1792,  in  Galbraith  v.  Elder,  8 
Watts,  81,  a  decision  of  the  board  of  property 
on  facts  as  here  presented  has  been  held  not 
to  conclude  the  right  of  the  patentee.  The 
patents  were  issued  to  Daniel  Boadermel  In 
1797.  Defendant  claimed  the  land  in  dispute 
to  be  embraced  in  those  patents  by  location  of 
the  surveys  upon  the  ground.  That  fact  was 
determined  in  his  favor  by  the  Judgment  of 
the  court  below  on  competent  evidence.  The 
nature  of  the  grant  by  the  commonwealth  to 
the  patentee  Is  thus  stated  by  Sergeant,  J.,  In 
Balliot  v.  Bauman,  5  Watts  &  S.  150:  "The 
patent  conveys  the  full  legal  title  of  the  state, 
and  Is,  as  to  her,  a  merger  of  the  previous 
proceedings,  and  a  waiver  of  Informalities.  It 
is,  moreover,  full  and  express  notice  to  every 
person  whatever  that  the  land  has  been  grant- 
ed away,  and  is  not  vacant"  If,  nearly  a 
century  afterwards,  the  commonwealth  can 
take  from  the  patentee,  by  a  decision  of  the 
board  of  property,  119  acres  of  this  land, 
which  she  declared  by  that  Instrument  was  not 
vacant  and  give  It  to  another,  then  by  the 
same  decision,  she  can  confiscate  the  whole. 
As  is  said  by  Kennedy,  J.,  In  Galbraith  v.  El- 
der: "From  the  terms  and  provisions  of  the 
section  it  Is  evident  that  the  case  intended  to 
be  provided  for  is  one  in  which  neither  of  the 
parties  has  obtained  a  patent  for  the  land,  but 
one  in  which  each  claims  a  right  to  have  it  in 
preference  to  the  other."  Here,  in  the  pro- 
ceedings before  the  board,  the  defendant  asked 
for  no  patent  He  claimed  he  had  one  nearly 
a  century  old,  and  that  appellant  sought  a 
patent  for  part  of  the  same  land,  which  ought 
not  to  issue.  That  he  stood  In  this  attitude 
on  the  hearing  before  the  board  did  not  op- 
erate to  render  its  Judgment  conclusive,  even 
though  he  brought  no  ejectment  within  six 
months.  He  bad  a  patent  and  had  been,  by 
himself  and  predecessors,  constructively  in 
possession  for  nearly  a  century.  Notwith- 
standing the  very  able  argument  of  counsel  for 
appellant  on  this  assignment  of  error,  we  have, 
after  examination,  been  unable  to  find  a  sin- 
gle case  of  those  cited  by  them  which  applies 
to  the  facts  here.  All  of  them  are  eases  of 
antagonistic  claimants  for  patents,  not  of 
claimants  under  patents,  or  claim  by  one  un- 
der a  patent  and  the  other  for  a  patent  The 
eleventh  section  of  the  act  provides  a  limita- 
tion on  the  conflicting  claims  of  warrantees  to 
vacant  land.  Its  object  was  to  quiet  titles, 
not  to  disturb  those  already  settled  by  the 
commonwealth's  solemn  deed.  The  only  effect 
of  a  decision  of  the  board  to  grant  a  patent  for 
land  already  patented  is  to  turn  the  first  pat- 
entee over  to  the  courts  to  be  vexed  by  a  law- 
suit Galbraith  v.  Elder,  supra,  has  never 
been  overruled,  and  the  facts  of  this  case  do 
not  move  us  to  depart  from  it.  All  of  the  as- 
signments of  error  are  overruled,  and  the  Judg- 
ment Is  affirmed. 
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BOYLE  v.  BOROUGH  OF  HAZLETON 
et  a\. 

(Supreme  Court  of  Pennsylvania.     Oct  7, 
1883.) 
Boroughs— Excavation  in  Strebt  — Permits— 
llabilitt  for  injuries. 

1.  Where  a  borough  ordinance  declare*  it 
unlawful  for  any  person  to  dig  or  in  any  way 
disturb  a  street  without  a  permit  from  the 
street  commissioner,  a  permit  from  the  burgess 
will  have  no  effect,  though  he  and  his  predeces- 
sor in  office  had  been  in  the  habit  of  exercising 
such  powers. 

2.  Where  one  digs  a  ditch  in  a  borough 
street  without  the  permit  from  the  street  com- 
missioner required  by  ordinance,  the  borough, 
having  actual  or  constructive  notice  of  the  un- 
safe condition  of  the  street,  caused  by  the  work, 
is  liable  for  an  injury  to  a  traveler  caused  there- 
by. 

Appeal  from  court  of  common  pleas,  Luzerne 
county. 

Action  by  Marietta  Q.  Boyle  against  the  bor- 
ough of  Hazleton  and  Benjamin  Rausch  for 
Injury  received  by  plaintiff  while  driving  on 
a  street  of  defendant  borough.  From  a  Judg- 
ment for  plaintiff  against  defendant  Rausch 
alone,  plaintiff  appeals.    Reversed. 

James  L.  Morris  and  John  T.  Lenahan,  for 
appellant,  U.  L.  Halsey  and  T.  F.  McNalr, 
for  appellees. 

McCOLLUM,  J.  The  principal  questions 
raised  by  this  appeal  are  (1)  whether  Rausch 
dug  the  sewer  ditch  at  the  intersection  of  Fern 
and  Laurel  streets  under  a  lawful  permit  from 
the  municipal  authorities,  and  (2)  whether  the 
learned  court  erred  In  holding  that  there  could 
be  no  recovery  against  the  borough.  Section  3 
of  the  ordinance  In  relation  to  streets  and  al- 
leys provides  that  "it  shall  not  be  lawful  for 
any  person,  company,  corporation  or  their  em- 
ployes to  open,  dig,  or  in  any  way  disturb  any 
street  or  alley  without  first  applying  to  the 
street  commissioner  and  obtaining  a  written 
permission  for  that  purpose,"  and  makes  it 
the  duty  of  such  commissioner  to  "see  that  all 
persona  to  whom  permits  are  so  granted  shall 
restore  the  street  or  alley  to  as  good  condition 
as  before  being  opened,  dug,  or  disturbed." 
It  is  conceded  that  uo  permit  was  issued  to 
Uauscb  under  this  ordinance,  but  it  is  claimed 
that  a  permit  was  Issued  to  him  by  the  bur- 
gess, under  section  1  of  the  ordinance  in  re- 
gard to  building  permits,  which  authorized  him 
to  dig  the  ditch.  The  learned  court  below 
thought  that  to  authorize  an  opening  In  the 
street  of  this  character  the  borough  ordinance 
required  that  the  written  permission  of  the 
street  commissioner  should  be  first  obtained, 
but,  inasmuch  as  the  burgess  testified  that  it 
wns  his  habit  and  the  habit  of  his  predecessor 
In  office  to  issue  permits  to  make  such  open- 
ings, the  ditch  must  be  regarded  as  dug  under 
a  valid  municipal  license.  The  permit  issued 
by  the  burgess,  and  relied  on  to  legalize  the 
work  done  by  Rausch  at  the  Intersection  of 
Fern  and  laurel  streets,  simply  allowed  him 
to  lay  a  drain  on  Church  street;    but,  as  he 


testified  that  It  was  given  on  his  verbal  ap- 
plication for  leave  to  dig  a  ditch  at  the  former 
place,  the  insertion  of  the  words  "Church 
Street"  was  considered  as  a  clerical  mistake, 
and  the  permit  as  containing  a  license  to  do- 
the  work  complained  of.  It  should  be  stated. 
In  connection  with  the  foregoing  reference  to 
the  testimony  and  the  conclusions  of  the  court, 
that  the  ordinance  which  authorized  the  burgess 
to  issue  permits  required  that  he  should  de- 
scribe hi  them  the  place  where  the  work  was 
to  be  performed,  and  that  he  occasionally  del- 
egated bis  power  under  it  to  a  policeman.  It  - 
also  required  that  the  permit  should  be  ob- 
tained before  the  commencement  of  the  work, 
while  the  evidence  in  this  case  would  fairly  sus- 
tain an  inference  that  the  permit  in  questionr 
was  Issued  after  the  accident.  We  agree  with  the 
learned  court  below  that  under  the  ordinances 
of  the  borough  Rausch  was  bound  to  obtain' 
from  the  street  commissioner  written  permis- 
sion to  dig  the  ditch  before  proceeding  to  do  so, 
but  we  cannot  concur  in  its  conclusion  that  a- 
permit  from  the  burgess  to  lay  a  drain  on> 
Church  street  authorized  him  to  dig  a  ditch  at 
the  Intersection  of  Fern  and  Laurel  streets. 
The  burgess  was  not  empowered  by  any  ordi- 
nance to  grant  a  permit  to  any  person,  com- 
pany, or  corporation  to  open,  dig,  or  In  any 
way  disturb  any  street  or  alley  within  the  bor- 
ough; but,  as  we  have  already  seen,  the  power' 
to  do  so  was  expressly  committed  to  the  street 
commissioner.  It  the  burgess  was  in  the  habit 
of  assuming  and  exercising  powers  not  vested 
in  him,  but  plainly  delegated  to  another,  such 
habit  may  be  considered  as  a  violation  of  the- 
borough  ordinances,  but  not  as  a  nullification 
of  them.  No  number  of  violations  of  them 
will  constitute  or  establish  a  custom  or  usage 
which  the  law  will  recognize  as  of  any  validity. 
We  cannot,  therefore,  regard  the  evidence  ln> 
relation  to  the  habit  of  the  burgess  and  of  his 
predecessor  In  olilce  as  a  warrant  for  giving 
to  the  permit  in  question  the  effect  of  a  permit 
issued  in  accordance  with  section  3  of  the  or- 
dinance, which  declares  It  to  be  unlawful  for 
any  person,  company,  or  corporation  to  open, 
dig,  or  In  any  way  disturb  any  street  or  alley 
in  the  borough  without  a  written  permission 
from  the  street  commissioner.  The  validity 
of  this  ordinance  Is  not  questioned,  and  the 
work  done  by  Rausch  was  In  contravention  of 
It  In  digging  the  sewer  ditch  without  the  writ- 
ten permission  of  the  street  commissioner,  he 
was  a  trespasser;  and  If  his  work  rendered  the 
street  unsafe  for  ordinary  travel  it  was  the 
duty  of  the  borough  authorities,  having  actual 
or  constructive  notice  of  the  dangerous  condi- 
tion created  by  him,  to  take  proper  measures 
to  protect  the  public  against  It.  In  other 
words,  a  municipality  cannot  tolerate  unlawful 
and  dangerous  obstructions  on  Its  streets,  and 
claim  exemption  from  liability  for  Injuries 
caused  by  them.  The  cases  cited  to  sustain 
the  borough's  contention  that  it  is  not  liable 
to  the  plaintiff  for  the  injury  she  rewiv«  d  in 
consequence  of  the  work  done  by  Itauscii  are 
not  applicable  to  the  facts  of  this  case.     They 
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are  cases  In  which  the  work  was  done  under  a 
contract  with  or  license  from  the  municipality, 
while  In  this  case  the  work  was  done  without 
Its  permission,  and  in  violation  of  its  laws.  We 
see  no  occasion,  and  we  are  not  disposed,  to 
go  a  hair's  breadth  beyond  them  in  relaxing 
the  supervision  by  a  municipality  of  the  streets ' 
within  It  The  specifications  of  error  are  sus- 
tained. Judgment  reversed,  and  venire  facias 
de  novo  awarded. 


LYON  v.  CLEVELAND.     (No.  514.) 


(Supreme  Court  of  Pennsylvania. 
1895.) 


Oct.  7, 


Jidgmint— Revival— Lien— Secret  Convbtascb 
or  Land. 

The  lien  of  a  judgment  on  a  farm  which 
defendant  owned  and  lived  on  when  judgment 
was  entered  is  continued  by  a  revival  of  the 
iudjrment  by  an  amicable  scire  facias,  signed  by 
defendant  alone,  the  record  title  and  the  pos- 
session remaining  the  same,  notwithstanding  a 
secret  conveyance  by  defendant  to  his  wife;  and 
sutrsequent  notice  of  the  conveyance  does  not 
affect  the  lien,  so  that  another  proceeding  for 
revival,  based  on  the  original  judgment,  against 
defendant  and  his  wife,  is  not  only  unneces- 
sary, but  unauthorized. 

Appeal  from  court  of  common  pleas,  Brad- 
ford county;   Benjamin  M.  Peck,  Judge. 

A  Judgment  for  George  Lyon,  to  the  use  of 
Gustav  Conklin,  against  J.  C.  Cleveland,  was 
revived  by  amicable  scire  facias.  Defend- 
ant's rule  to  strike  off  the  revived  judgment, 
and  to  set  aside  an  alias  fl.  fa.  issued  on  it,— 
on  the  ground  that  the  Issuing  by  plaintiff, 
subsequent  to  the  revival,  of  a  scire  facias 
against  defendant  and  Florence  A.  Cleveland, 
terre-tenant,  on  the  original  judgment,  to 
revive  it,  was  an  abandonment  of  the  judg- 
ment on  the  amicable  scire  facias,— was  dis- 
charged, and  defendant  appeals.     Affirmed. 

Edward  Overton,  for  appellant  D'A.  Over- 
inn  and  J.  C.  Ingham,  for  appellee. 

WILLIAMS,  J.  This  appeal  presents  an 
Dteresting  question.  It  cannot  be  said  to  be 
lefioitely  settled,  but  its  solution  will  be 
aade  comparatively  easy  by  a  distinct  state- 
ment of  It,  and  of  the  facts  on  which  it 
irises.  The  plaintiff  is  the  holder  of  a  Judg- 
ment against  the  defendant,  which  was  en- 
ered  in  1886.  It  then  became  a  lien  upon 
i  valuable  farm  owned  by  the  defendant,  and 
x.-cupled  by  himself  and  his  family.  In  1801 
lie  defendant  and  his  family  were  still  in 
>"s»ession  of  the  farm,  without  visible 
liange.  The  record  showed  the  title  remain- 
ng  in  him.  There  Is  no  allegation  of  notice, 
u-tual  or  constructive,  that  the  defendant 
iad  parted  with  his  title  to  any  one.  Upon 
i:is  state  of  facts,  the  plaintiff  applied  to 
lie  defendant  to  revive  and  continue  the 
i>n  of  the  Judgment  by  an  amicable  scire 
.i'-::is.  This  was  done,  and  the  judgment  of 
-vival  duly  entered  on  the  records  by  the 
<r<  tlionotary.     During   the   following   year, 


Mrs.  Cleveland  told  the  plaintiff  that  her  hus- 
band had  conveyed  the  farm  to  her  by  a  deed 
executed  by  him  prior  to  the  revival  of  the 
judgment  by  amicable  scire  facias  in  1891. 
This  information  started  in  the  mind  of  the 
plaintiff  the  question  whether  the  unrecorded 
conveyance  to  Mrs.  Cleveland  would  affect  In 
any  manner  the  lien  of  his  Judgment  as  re- 
vived by  the  amicable  scire  facias,  signed 
only  by  the  defendant  He  seems  to  hare 
assumed  that  this  question  must  have  an 
affirmative  answer,  and  to  have  turned  to 
consider,  in  the  next  place,  what  it  was  nec- 
essary for  him  to  do  in  order  to  preserve  the 
lien  of  his  judgment  upon  the  farm  In  the 
hands  of  Mrs.  Cleveland  as  terre-tenant 
The  answer  to  the  first  of  these  questions  will 
dispose  of  this  appeal,  and  of  the  appeal  of 
Mrs.  Cleveland  in  another  case  which  was 
heard  at  the  same  time  with  this  one.  Lyoo 
v.  Cleveland,  33  AtL  145.  We  are  to  inquire, 
therefore,  what  effect  the  secret  conveyance 
by  Cleveland  to  his  wife  had  upon  the  lien  of 
the  plaintiffs  judgment  upon  the  farm  so 
conveyed. 

It  may  be  well  to  begin  this  Inquiry  by  con- 
sidering just  what  is  meant  when  we  speak 
of  the  lien  of  a  Judgment  upon  real  estate. 
At  common  law,  a  judgment  was  not  a  lien 
upon  either  personal  or  real  estate.  We 
have  no  statute  that,  in  express  words, 
makes  a  judgment  a  lien  on  land  The  lien 
is  not  an  Incident  of  the  judgment,  there- 
fore, but  the  result  or  outgrowth  of  a  succes- 
sion of  statutes  subjecting  land  to  seizure 
and  sale  upon  execution  process.  According- 
ly, It  has  been  uniformly  held  that  a  Judg-  ■ 
ment  on  which  a  seizure  and  sale  of  land  is 
not  authorized  is  not  a  lien  on  the  real  es- 
tate of  the  defendant  Beam's  Appeal,  19- 
Pa.  St.  453;  Schaffer  v.  Cadwallader,  36  Pa. 
St  126.  Judgments  against  the  common- 
wealth, against  counties  and  townships,, 
against  municipal  corporations,  and  against 
canal  and  railroad  companies,  belong  to  this 
class.  Writs  of  fl.  fa.  for  the  seizure  and 
sale  of  the  property  of  the  defendant  do  not 
ordinarily  Issue  upon  such  judgments,  but 
other  methods  of  compelling  payment  are  pro- 
vided by  statute.  When  the  right  to  seize 
and  sell  land  In  satisfaction  of  a  Judgment 
does  exist,  it  must  be  exercised  within  such 
period  as  the  law  giving  the  right  may  ap- 
point. Formerly,  this  period  was  a  year  and 
a  day;  and,  If  this  was  allowed  to  elapse, 
the  plaintiff  was  required  to  warn  the  de- 
fendant by  a  writ  of  scire  facias  post  annum 
et  diem  before  he  could  seize  the  defendant's 
land  in  satisfaction  of  his  judgment  While 
the  right  of  seizure  lasted,  the  Judgment  was 
said  to  be  a  lien  on  the  defendant's  real  es- 
tate. When  the  right  of  seizure  was  lost  by 
lapse  of  time,  the  judgment  was  said  to  have 
lost  its  lien. 

By  our  act  of  April  16,  1845,  the  plaintiffs 
right  to  seize  land  was  extended,  from  a  year 
and  a  day,  to  five  years  from  the  date  on 
which  the  judgment  was  entered.    The  judg- 
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ment  is  therefore  said  to  be  a  lien  for  five 
years  from  its  date  upon  all  the  real- estate 
owned  by  the  defendant  at  that  time,  be- 
cause the  plaintiff  may  levy  upon  and  sell 
such  real  estate  'for  the  collection  of  the 
sum  due  him  on  his  Judgment  at  any  time 
within  five  years.  If  the  five  years  are  al- 
lowed to  expire,  the  plaintiff  is  in  the  same 
situation  that  he  would  have  been  in  under 
the  old  law  limiting  his  right  to  execution 
to  a  year  and  a  day.  His  right  to  seize  the 
defendant's  land  is  lost  by  the  lapse  of  time; 
or,  in  other  words,  the  Judgment  has  lost  its 
lien,  since  It  will  not  support  execution  pro- 
cess until  regularly  revived.  The  revival  of 
a  Judgment  means  simply  a  new  award  of 
execution  process  for  its  collection.  This 
may  be  had  by  means  of  a  writ  of  scire 
facias,  which,  after  the  expiration  of  five 
years,  is  In  effect  a  scire  facias  quare  exe- 
cutionem  non.  If  issued  before  the  expira- 
tion of  five  years,  it  is  a  sci  fa.  to  revive 
and  continue  the  lien  of  the  Judgment  for 
another  period  of  five  years.  Judgment  of 
revival  may  be  had  also  by  the  consent  of 
the  defendant  without  a  writ  Such  a  re- 
vival is  known  as  an  "amicable  scire  facias," 
and-  authorizes  the  prothonotary  to  enter 
Judgment  against  the  defendant  for  the 
Amount  due  on  the  Judgment,  and  that  the 
lien  of  the  Judgment  be  extended  for  another 
period  of  five  years.  This  Judgment  may  be 
.again  revived  as  often  as  the  lapse  of  time 
may  require,  either  amicably  or  by  writ;  and 
the  right  of  the  plaintiff  to  resort  to  the  real 
.estate  owned  by  the  defendant  when  the 
Judgment  was  entered  Is  thereby  preserved. 
The  last  Judgment  of  the  series  is  that  by 
which  the  amount  of  the  plaintiff's  demand 
is  ascertained,  and  his  right  to  execution 
therefor  determined.  The  several  Judgments 
that  precede  it  have  served  to  preserve  the 
plaintiff's  right  to  seize,  upon  execution  pro- 
cess, all  the  real  estate  that  could  have  been 
seized  under  the  original  Judgment;  or,  in 
other  words,  they  have  continued  the  Jien 
.of  the  Judgment  upon  the  lands  that  were 
originally  subject  to  it.  But,  being  more 
than  five  years  old,  they  will  not  support  ex- 
ecution process,  and  have  ceased  to  have  any 
significance  except  as  supports  to  the  last 
.of  the  series,  and  to  process  issued  upon  it. 
When  the  defendant  in  the  Judgment  sells 
°land,  the  purchaser  Is  bound  to  take  notice 
of  the  record.  The  record  informs  him  of 
the  existence  and  amount  of  the  Judgment; 
.and  the  law,  which  he  is  also  bound  to 
know,  informs  him  that  the  land  he  is  buy- 
ing is  subject  to  seizure  and  sale  for  the 
payment  of  the  Judgment  at  any  time  with- 
in five  years.  If  he  takes  possession  of  the 
land  or  records  his  deed,  the  plaintiff  is 
bound  to  take  notice  of  his  situation  as  a 
•terre-tenant,  and  thereafter,  upon  the  revival 
of  the  Hen  of  his  Judgment,  to  give  the  terre- 
tenant  notice.  Armington  v.  Rau,  100  Pa. 
St  165. 
If  the  purchaser  .does  not  record  his  deed 


or  take  possession,  but  leaves  the  defendant 
in  undisturbed  possession  of  the  land,  so  that 
the  plaintiff  has  no  knowledge  of  the  con- 
veyance, actual  or  constructive,  he  does  not 
become  a  terre-tenant  of  the  land,  and  has 
no  interest  therein  of  which  the  plaintiff  can 
take  notice.  As  between  himself  and  bis 
vendor,  he  may  have  a  good  title;  but  as  to 
the  lien  creditor  he  has  none,  because  the 
conveyance  to  him  is  and  remains  a  secret 
one,  while  the  vendor  is  permitted  to  remain 
in  possession  in  the  same  manner  as  before 
the  secret  conveyance  was  made.  Under 
such  circumstances,  the  revival  of  the  judg- 
ment against  the  defendant  is  all  that  is 
possible  to  the  creditor,  and  it  will  continue 
the  right  to  seize  and  sell  the  real  estate 
which  was  subject  to  seizure  under  the  pre- 
ceding Judgment  or  Judgments  of  the  series. 
It  can  make  no  difference  whether  the  judg- 
ment of  revival  is  obtained  by  means  of  the 
writ  of  scire  facias  regularly  issued  or  by 
an  amicable  scire  facias.  It  Is  a  judgment 
against  the  defendant  who  was  the  owner 
of  the  land  when  the  judgment  was  entered, 
and  who  remains  so  to  all  appearances,  and 
as  to  all  means  of  knowledge  open  to  the 
creditor.  If  the  creditor  or  the  purchaser 
must  lose,  and  if  both  of  them  may  be  said 
to  be  innocent  parties,  then  the  loss  must 
fall  on  him  whose  neglect  to  give  notice 
has  occasioned  the  omission  or  failure  corn 
plained  of;  but  if  the  purchaser  records  hit 
deed,  or  enters  into  the  actual  possession  ol 
the  land,  he  becomes  a  holder  of  the  lane 
bound  by  the  Judgment,— a  terre-tenant — ol 
whose  position  and  Interest  the  Judgmem 
creditor  is  bound  to  take  notice  at  his  peril 
If,  thereafter,  the  plaintiff,  in  a  judgmem 
against  the  vendor,  disregards  the  posltloi 
of  the  terre-tenant  and  revives  his  judgmem 
without  legal  notice  to  him,  he  will  lot* 
his  lien,  as  to  the  lands  so  acquired  by  th< 
terre-tenant,  at  the  end  of  five  years  frcm 
the  time  when  the  notice  of  the  terre-tenant"! 
title  can  be  brought  home  to  him. 

It  remains  to  apply  these  principles  to  tin 
facts  of  this  case.  The  Judgment  held  iv 
Gonklln  was  entered  against  Cleveland  ii 
1886.  The  defendant  then  owned  the  fare 
on  which  he  lived,  and  the  Judgment  becami 
a  lien  upon  It  In  1891  the  state  of  the  rec 
ord  and  of  the  possession  remained  the  sain- 
as  In  1886.  The  plaintiff,  having,  therefore 
no  notice  of  any  change  In  the  title,  revlvo< 
his  judgment  by  an  amicable  scire  facias,  si gi 
ed  by  the  defendant  This  judgment  of  r« 
vival  continued  the  right  of  the  plaintiff  t 
execution  against  all  the  lands  prevlousl; 
bound  by  the  judgment  entered  in  1886;  j] 
other  words,  it  continued  the  lien  of  the  Juclja 
ment  upon  all  such  lands  against  the  defend 
ant  and  all  persons  claiming  under  him  t>; 
means  of  any  secret  conveyance.  Mrs.  Clev« 
land  held  such  a  conveyance.  She  was  borm 
to  know  of  the  judgment  and  Its  lien  upo 
the  farm.  She  was  bound  to  know  that,  ] 
she  expected  to  assert  the  rights  of  a  terr« 
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tenant,  it  -was  her  duty  to  make  her  title  pub- 
Be,  so  that  the  plaintiff  could  be  fixed  with 
notice  of  It     She  did  nothing.     The  plaintiff 
did  the  only  thing  possible  for  him,— he  re- 
vived  his  Judgment   against   the   defendant; 
and  we  have  no  doubt  that  the  revival  bound 
the  land,  as  to  any  interest  acquired  by  Mrs. 
Cleveland,  Just  as  completely  as  It  would  have 
done  if  she  had  joined  in  the  agreement  with 
her  husband.     This  revival  continued  the  lien 
of  the  judgment  for  five  years  from  the  date 
of  its  entry,  and  the  subsequent  recording  of 
a  deed,  or  notice  given  in  any  other  manner, 
could   nave  no    retroactive  operation.    This, 
then,  was  the  situation  when,  in  1892,  Mrs. 
Cleveland  gave  the  plaintiff  notice  that  she 
held  a  deed  for  the  farm,  which  bad  been  exe- 
cuted before  the  entry  of  the  judgment  upon 
the  amicable  scire  facias.    This  notice  did  not 
affect  the  lien  of  the  judgment  in  tbe  slightest 
degree.    It  gave  her  no  rights  as  a  terre-tenant, 
except  such  as  began  at  that  time.    The  plain- 
tiff and  the  lien  of  his  judgment  stood  after 
the  notice  was  given  just  as  they  stood  be- 
fore.   There  was  no  reason  for  taking  any 
precautionary  steps,  or  making  any  effort  to 
bring  Mrs.  Cleveland  on  the  record,  until  it 
became    necessary    to    revive    the    judgment 
again   against  the  defendant    Tbe  plaintiff 
seems  to  have  reached  an  opposite  conclusion. 
He  at  once  issued  a  scire  facias  on  the  origi- 
nal judgment,  which  was  at  tbe  time  more 
than  five  years  old,  and  named  Mrs.  Cleve- 
land therein  as  a  terre-tenant     This  was  not 
only   unnecessary,  but  it  was  wholly   unau- 
thorized.    The  defendant  took  defense  on  tbe 
ground  that  the  judgment  bad  been  once  reg- 
ularly revived  as  against  him,  and  that  he 
was  not  liable  to  a  second  judgment  for  the 
same  cause  of  action.     Mrs.  Cleveland  took 
defense  on  the  ground  that  the  Hen  of  the 
judgment  of  1886  had  been  lost  by  the  lapse 
of  time,  and  could  not  be  revived  against  her. 
The  court  below  overruled  the  defense  set  up 
by   the   defendant;   disposed   of   Mrs.   Cleve- 
land's allegation  that  as  to  her  tbe  judgment 
of  1880,  having  ceased  to  be  a  lien,  would  not 
support    the  scire  facias,    by    admitting   evi- 
dence  to  show  the  continuance  of  tbe  lien 
against    the    defendant;   and    then    rendered 
judgment  against  both.    This  was  an  error. 
Tbe  writ  should  not  have  been  issued.    Hav- 
ing been  issued,  the  court  should  have  refused 
to  enter  Judgment  upon  It  against  either  of 
the  defendants.    Tbe  plaintiff  needed  no  help 
until  it  should  become  necessary  to  revive  his 
Judgment  again.    When  that  time  comes,  be 
will   issue  his  writ  of  scire  facias,  naming 
Mrs.  Cleveland  as  terre-tenant;  but  he  will 
proceed  upon  tbe  judgment  entered  upon  the 
amicable  scire  facias  in  1891,  which,  as  we 
have  seen,  binds  the  land  as  well  in  the  hands 
of  Mrs.  Cleveland,  upon  the  facts  of  this  case, 
as  in  tbe  bands  of  her  husband.    But  tbe  er- 
ror into  which  the  plaintiff  and  the  court  be- 
low fell  was  not  in  this  case,  but,  as  we  have 
said,  In  tbe  action  brought  by  scire  facias 
against  the  defendant  and  his  wife,  as  terre- 
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tenant  on  the  original  Judgment  entered  hi 
1886.  The  Judgment  appearing  upon  this  rec- 
ord is  therefore  afflnned. 


LTON  v.  CLEVELAND.     (No.  84.) 

(Supreme  Court  of  Pennsylvania.     Oct.  7, 
1895.) 

Appeal  from  court  of  common  pleas,  Bradford 
county. 

Scire  facias  by  George  Lyon,  to  the  use  of 
Gustav  Conklln,  against  J.  C.  Cleveland  and 
Florence  A  Cleveland.  Judgment  for  plain- 
tiff. Defendant  Florence  A  Cleveland  appeals. 
Reversed. 

Edward  Overton,  for  appellant.  D'A.  Over- 
ton and  X  C.  Ingham,  for  appellee. 

WILLIAMS,  J.  This  case  arises  upon  the 
same  facts  considered  in  Lyon  v.  Cleveland, 
in  which  case  an  opinion  has  just  been  filed.  33 
Atl.  143.  The  judgment  now  appealed  from  is 
that  which  was  rendered  by  the  court  below  up- 
on the  trial  on  the  writ  of  scire  facias  issued  in 
1892.  to  revive  the  judgment  of  1886  against 
J.  C.  Cleveland,  defendant  and  Florence  A. 
Cleveland,  his  wife,  as  terre-tenant  The  rea- 
sons for  holding  this  judgment  to  be  erroneous 
are  stated  with  sufficient  fullness  in  the  opin- 
ion just  referred  to,  and  we  shall  do  no  more  at 
this  time  than  to  refer  to  it  as  sustaining  toe 
judgment  now  to  be  entered  in  this  case.  The 
judgment  is  reversed. 


In  re  BRIDGEPORT  TURNPIKE. 

(Supreme  Court  of  Pennsylvania.     Oct.  7, 
1895.) 

Highways— Chakoks—  Shuttujo  Up  Old  Road. 
Under  Act  June  13,  1836,  providing  that, 
"whenever  the  whole  or  any  part  of  a  road  shall 
be  changed  or  supplied,  the  same  shall  not  be 
shut  up  or  stopped  until  the  road  laid  out  to 
supply  the  place  thereof  shail  be  actually  open- 
ed and  made,"  an  order  shutting  up  the  old  road 
before  the  new  is  opened  is  void,  and  a  subse- 
quent order  setting  aside  the  first  furnishes  no 
ground  of  complaint  especially  for  one  unaf- 
fected by  either  order;  and  it  is  immaterial  that 
the  second  order  excepts  therefrom  _part  of  the 
road  crossing  a  railroad  at  grade,  it  being  al- 
ready supplied  by  a  bridge  and  its  approaches. 

Appeal  from  court  of  quarter  sessions,  Cum- 
berland county. 

In  re  proceedings  to  set  aside  the  decree  of 
the  court  of  quarter  sessions  of  Cumberland 
county  vacating  the  old  turnpike  road  run- 
ning from  Bridgeport  to  New  Cumberland. 
Tbe  petition  of  citizens  to  set  aside  said  de- 
cree was  granted,  and  tbe  Philadelphia,  Har- 
rlsburg  &  Pittsburg  Railroad  Company  ap- 
peal, by  certiorari.     Affirmed. 

J.  W.  Wetzel,  for  appellant  John  Bays, 
for  appellee. 

McCOLLUM,  J.  If  the  order  of  February 
21,  1893,  can  be  considered  as  embracing  a 
direction  to  the  supervisors  to  close  the  New 
Cumberland  and  Bridgeport  turnpike  road 
against  the  public  before  the  construction  and 
actual  opening  for  public  use  of  tbe  road  laid 
out  to  supply  its  place,  It  is  to  that  extent 
a  nullity.  Neither  the  Philadelphia,  Harris- 
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burg  &  Pittsburg  Railroad  Company,  nor  its 
lessee,  acquired  by  this  order  any  right  to 
obstruct  the  old  turnpike  road,  or  standing  to 
contest  the  order  of  June  12,  1894,  recogniz- 
ing and  preserving  the  rights  of  the  public  in 
it  until  the  completion  of  the  road  designed 
as  a  substitute  for  it  Section  24  of  the  act 
of  June  13,  1836,  provides  that  "whenever 
the  whole  or  any  part  of  a  road  shall  be 
changed  or  supplied  the  same  shall  not  be 
shut  up  or  stopped  until  the  road  laid  out  to 
supply  the  place  thereof  shall  be  actually 
opened  and  made."  An  order  in  plain  viola- 
tion of  the  statute  under  which  proceedings 
for  the  vacation  of  highways  are  instituted 
and  conducted  is  void,  and  a  subsequent  or- 
der setting  it  aside  furnishes  no  just  ground 
for  litigation  or  complaint.  In  this  case  the 
record  shows  that  the  order  of  February  2^., 
1893,  was  made  under  a  misapprehension  by 
the  court  of  the  fact  respecting  the  construc- 
tion and  opening  of  the  road  laid  out  from 
New  Cumberland  to  Riverton.  The  power  of 
the  court  to  vacate  an  order  so  made  is  con- 
ceded. It  is  alleged  that  the  road  laid  from 
New  Cumberland  to  Riverton  was  designed 
to  take  the  place  of  the  turnpike  road,  and 
that  the  former  has  not  been  "actually 
opened  and  made."  There  Is  no  denial  of 
this  allegation.  The  railroad  company,  in  Its 
answer  to  the  petition  on  which  the  rule  to 
show  cause  was  granted,  simply  denied  that 
it  had  obstructed  any  portion  of  the  turnpike 
road,  and  asked  that  the  petition  be  dis- 
missed. There  is  no  claim  that  the  company 
acquired  any  right  by  the  order  of  February 
21,  or  lost  any  by  the  order  of  June  12.  We 
have  then  a  case  In  which  a  corporation  un- 
affected by  either  order  asks  us  to  reverse 
the  last  one  on  the  ground  of  alleged  irregu- 
larities in  making  it.  Regarding,  as  we  do, 
the  order  of  June  12th  as  designed  to  pre- 
vent closing  of  so  much  of  the  turnpike  road 
as  is  required  for  public  use  until  the  comple- 
tion and  opening  of  the  road  laid  to  take  its 
place,  we  cannot  do  so.  We  cannot  say  that 
the  order  is  vitiated  by  the  exception  in  It  of 
that  portion  of  the  turnpike  which  crosses  the 
tracks  of  the  Northern  Central  Railway  at 
grade,  and  is  already  supplied  by  the  bridge 
and  its  approaches  constructed  by  said  com- 
pany In  pursuance  of  an  arrangement  be- 
tween it  and  the  township  authorities.  Spec- 
ification overruled,  and  order  affirmed. 


McGILL  et  al.  v.  McGILL. 

(Supreme  Court  of  Pennsylvania.    Nov.  4, 

1895.) 

Tesasts  is  Common— Joint  Actios. 

Where    tenants    in    common    mortgage 

their  common  property  to  secure  the  debt  ot 

one,  on  his  promise  to  reimburse  them  for  any 

loss  on  account  thereof,  and  the  property   is 

gold  to  pay  the  debt,  they  may  maintain  a  joint 

action  against  him. 

Appeal  from  court  of  common  pleas,  Wash- 
ington county. 


Action  by  J.  Clark  McOlll  and  others 
against  James  A.  McGllL.  Judgment  for 
plaintiffs.     Defendant  appeals.    Affirmed. 

J.  M.  Patterson  and  J.  M.  Braden,  for  ap- 
pellant McCrackens  &  MeGiffln,  for  appel- 
lees. 

WILLIAMS,  J.    The  main  question  raised 
at  the  trial  in  the  court  below,  and  now 
raised  in  this  court,  is  over  the  right  of  the 
plaintiffs  to  Join  in  this  action.    It  appears 
from  the  evidence  that  they  and  the  defend- 
ant were  children  of  the  same  parents.    To 
assist  him  In  the  purchase  of  a  one-half  in- 
terest in  a  grocery  store,  they  Joined  with 
him  in  the  execution  of  a  mortgage  upon  a 
piece  of  real  estate  in  which,  as  heirs  at  law 
of  their  deceased  father,  they  were  tenants  in 
common.    He  did  not  pay  the  debt  which  the 
mortgage  was  intended  to  secure,  and  the 
property  covered  by  it  was  sold  to  make  pay- 
ment.    The  plaintiffs  were  sureties  for  their 
brother,  the  defendant,  and  their  Individual 
Interests  or  shares  as  tenants  In  common  iu 
the  real  estate  sold  have  gone  to  pay  his  debt. 
It  is  alleged,  and  the  jury  have  found,  that 
the  defendant  undertook  to  reimburse   his 
brother  and  sisters  for  the  amount  they  might 
be  compelled  to  pay  for  him  by  reason  of  the 
mortgage,  or,  in  other  words,  to  restore  to 
them  the  value  of  their  shares  in  the  real 
estate  held  in  common   by   them.     Such   a 
promise  might  have  been  proceeded  upon  by 
each  of  the  cotenants  separately,  but  we  see 
no  reason  why  they  may  not  join,  as  they 
might  do  in  trespass  or  in  ejectment  for  an 
injury  or  an  ouster  from  the  common  prop- 
erty.    When  tenants  in  common  sever,  each 
can  recover  only  for  his  or  her  Individual  in- 
terest In  that  which  is  the  subject  of  the 
action;  but  where  they  join  in  seeking  re- 
dress for  an  injury  to  the  property  held   in 
common,  the  trespasser  would  not  be  heard 
to  object  to  the  joinder.     For  the  same  rea- 
son, where  one  of  several  tenants  In  common 
promises  his  cotenants  to  indemnify  them  It 
they  will  risk  the  common  property  for   his 
benefit,  he  ought  not  to  object  If  they   sue 
upon  the  promise  as  it  was  made.     If  he  had 
bought  the  interests  of  these  plaintiffs  from 
them,  and  given  his  promissory  note  for  the 
purchase  price  of  the  three  shares,  making  it 
payable  to  the  three  vendors,  it  would  not  ad- 
mit of  doubt  that  they  might  Join  in  an  action 
on  the  note.    Here  the  shares  of  the  plain- 
tiffs In  the  common  property  were  sold  un- 
der the  supervision  of  the  defendant,  and  for 
the  payment  of  his  debt.    His  verbal  promise 
to  reimburse  them,  made,  as  the  jury  have 
found,  to  the  three  owners  as  tenants  in  com- 
mon, will  support,  as  the  note  payable  to  the 
same  three  persons  would  have  done,  one  ac- 
tion in  the  name  of  all  the  promisees.     It  Is 
said  that  one  of  the  plaintiffs  has  already 
been  reimbursed  by  the  payment  of  his  debt 
out  of  the  proceeds  of  the  sale  of  the  mort- 
gaged premises.    If  so,  it  may  be  that  the 
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from  recovered  may  need  to  be  distributed  by 
the  court  below  In  such  manner  as  shall  se- 
cure to  each  a  sum  equal  to  his  or  her  share 
in  the  fund.  The  court  below  is  entirely  com- 
petent to  deal  with  the  subject  The  judg- 
ment is  affirmed. 


CROSS  t.  BROWN  et  al. 

(Supreme  Court  of  Rhode  Island.     Oct.  28, 
1895.) 

Garnishment— Propbbtt  Suwbot  to— Practice. 

1.  Where,  in  an  action  against  a  nonresi- 
dent, jurisdiction  has  been  obtained  of  defend 
ant  and  the  garnishee,  a  debt  due  defendant  by 
a  resident,  payable  in  another  state,  is  subject 
to  garnishment. 

2.  The  fact  that  a  chose  in  action  has  no 
situs  in  a  state  for  purposes  of  taxation  does 
not  prevent  it  having  one  for  purposes  of  at- 
tachment. 

3.  Where,  in  a  suit  against  a  nonresident, 
jurisdiction  is-  obtained  over  him,  the  rule  of 
Jaw,  that  a  state  statute  has  no  extraterritorial 
force,  will  not  operate  to  relieve  a  debt  due 
the  defendant  by  a  resident  under  a  foreign  con- 
tract, and  payable  in  a  foreign  state,  from  being 
subject  to  trustee  process. 

4.  Pnb.  St.  c.  208,  {  15,  authorizing  a  trus- 
tee to  satisfy  a  final  judgment  to  the  amount 
of  the  attached  property  in  his  hands,  and  pro- 
viding that  such  payment  shall  be  a  discharge 
of  the  debt  as  to  plaintiff  and  defendant,  does 
not,  in  so  far  as  it  affects  debts  due  nonresi- 
dents, deprive  them  of  property  without  due 
process  of  law. 

5.  Nor  is  it,  in  so  far  as  it  affects  debts  due 
nonresidents,  an  impairment  of  the  obligation 
of  contracts. 

6.  Under  Judiciary  Act,  c.  32,  §  14,  author- 
izing the  attachment  of  defendant's  property 
in  the  hands  of  another  as  the  trustee  of  de- 
fendant, and  chapter  33,  §  20,  providing  for  the 
service  of  the  wnt  in  trustee  process  on  a  non- 
resident, a  debt  due  a  nonresident  defendant 
is  subject  lo  attachment. 

7.  Insolvency  proceedings  in  one  state 
aeainst  a  debtor  do  not  deprive  the  courts  of 
another  state  of  jurisdiction  of  the  debtor's 
property  within  the  latter  state  in  an  action  to 
subject  it  to  garnishment. 

8.  A  debt  payable  without  contingency  at 
a  future  date  is  subject  to  trustee  process  be- 
fore maturity. 

9.  The  holder  of  negotiable  paper  indorsed 
to  him  for  collection  can  sue  thereon  in  his  own 
name. 

10.  One  who,  after  service  of  trustee  process 
on  him,  continues  to  hold  and  use  the  money 
due  the  principal  defendant  is  liable  to  plain- 
tiff for  interest  on  the  amount  of  the  debt  from 
date  of  service  of  trustee  process.  , 

11.  A  refusal  to  enter  judgment  against  a 
person  as  garnishee  is  proper,  where  It  appears 
that  such  person  is  liable  as  garnishee  in  other 
suits  for  amounts  exceeding  the  value  of  the 
property  held  by  him  as  trustee. 

12.  Judiciary  Act,  c.  34,  i  18,  and  chapter  36, 
5  20.  provide  that  the  court,  in  rendering  judg- 
ment against  a  garnishee,  must  determine  the 
amount  with  which  he  is  chargeable,  and  re- 
quire such  amount  to  be  entered  in  the  execu- 
tion issued  on  the  judgment.  Held,  that  judg- 
ment cannot  be  entered  against  a  garnishee, 
where  it  appears  that  he  is  liable  as  garnishee 
in  prior  suits  not  yet  determined. 

13.  The  contingent  interest  which  a  credit- 
or has  in  dividends  which  may  be  declared  by 
his  insolvent's  estate  is  not  subject  to  trustee 
process. 

14.  The  word  "trustee,"  as  used  in  statutes 
relating;  to  garnishment,  is  limited  In  its  ap- 


plication to  the  debtor  or  agent  of  the  principal 
defendant,  against  whom  an  action  ex  contractu 
at  law  only  might  be  maintained  in  favor  oi 
such  defendant, 

15.  A  motion  to  summon  in  an  attachment 
suit,  by  trustee  process,  prior  attaching  credit- 
ors, to  have  their  rights  determined  in  the  ac- 
tion, cannot  be  sustained. 

16.  A  motion  to  summon  in  an  attachment 
suit,  by  trustee  process,  one  who  is  prosecuting 
an  action  in  trover  against  the  principal  defend- 
ant for  the  attached  property,  to  have  his  rights 
determined  in  the  action,  cannot  be  sustained. 

17.  It  is  within  the  discretion  of  the  court  to 
allow  a  claimant  of  attached  property  to  amend 
his  affidavit  of  disclosure  by  a  supplemental  af- 
fidavit, though  it  appears  on  the  face  of  the  affi- 
davits that  the  amendment  was  made  at  the 
instance  of,  and  in  collusion  with,  the  gar- 
nishee. 

18.  A  refusal  to  allow  plaintiff  in  attach- 
ment to  give  evidence  in  support  of  allegations 
and  interrogatories  filed,  which  would  in  effect 
be  to  try  in  the  action  the  rights  of  prior  attach- 
ing creditors,  is  proper. 

Action  by  John  A.  Cross  against  Brown,  . 
Steese  &  Clarke,  on  their  promissory  notes, 
payable  at  Boston.  Trustee  process  served 
on  the  Lippitt  Woolen  Company,  the  River- 
side &  Oswego  Mills,  and  the  Wanskuck 
Company,  corporations  of  this  state.  The- 
opbilus  King  intervened,  claiming  the  debts 
due  defendants  by  trustees  first  and  last 
above  named  by  virtue  of  transfer  thereof 
by  the  assignee  in  insolvency  of  defendants 
under  the  Massachusetts  statute.  Bullens 
&  Sawyer  Intervened,  claiming  the  debt  due 
by  the  second  trustee  above  named.  There 
was  a  judgment  for  plaintiff  for  the  amount 
of  the  notes,  and  holding  the  first  trustee 
for  the  amount  of  the  debt,  with  interest, 
and  discharging  the  other  garnishees.  Mo- 
tions for  new  trial,— one  by  plaintiff,  and  an- 
other by  King  and  the  first  trustee.  De- 
nied. 

James  Tilllnghast,  for  plaintiff.  W.  G. 
Roelker,  for  Lippitt  Woolen  Co.  John  C. 
Coombs,  Charles  H.  Hanson,  and  Robert  W. 
Burbank,  for  Theophilus  King. 

TILLINGHAST,  J.  This  Is  assumpsit  up- 
on two  promissory  notes  made  by  the  de- 
fendants, at  Boston,  in  the  state  of  Mass- 
achusetts, on  the  9th  day  of  April,  1889,  and 
the  7th  day  of  May,  1889,  respectively,  and 
payable  to  the  order  of  the  International 
Trust  Company,  at  its  place  of  business  in 
said  Boston,  and  by  said  International  Trust 
Company  Indorsed  and  delivered  to  the  plain- 
tiff. The  said  International  Trust  Company 
is  a  Massachusetts  corporation.  The  writ, 
wherein  John  A.  Cross,  of  Providence,  was 
plaintiff,  and  Gideon  P.  Brown,  of  Boston, 
Edward  Steese,  and  Amasa  Clarke,  of  Brook- 
line,  all  In  the  state  of  Massachusetts,  co- 
partners under  the  firm  name  of  Brown, 
Steese  &  Clarke,  were  defendants,  was  sued 
out  of  the  court  of  common  pleas,  in  the 
county  of  Providence,  August  13,  1S89,  and 
was  served  by  trustee  process,  on  the  same 
day,  upon  the  Lippitt  Woolen  Company,  the 
Riverside  &  Oswego  Mills,  and  the  Wan- 
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skuck  Company,  each  being  a  corporation  of 
this  state,  and  was  also  further  served,  on 
August  15,  1889,  by  trustee  process  upon  the 
assignees  of  said  Riverside  &  Oswego  Mills, 
and  by  sending  a  copy  of  the  writ  by  mail 
to  the  address  of  each  of  the  said  defend- 
ants. At  the  time  of  the  commencement 
of  said  suit,  and  of  the  Insolvency  proceed- 
ings hereinafter  mentioned,  the  defendants, 
Brown,  Steese  &  Clarke,  were  creditors  of 
said  Lippltt  Woolen  Company,  the  Riverside 
<&  Oswego  Mills,  and  the  Wanskuck  Com- 
pany. The  indebtedness  of  the  Lippltt 
Woolen  Company  was  on  a  contract  for  the 
sale  of  wool,  made  In  Boston,  where  the 
wool  was  delivered,  and  where  the  purchase 
price  for  the  same  was  payable  when  It 
should  become  due.  At  the  time  of  the  al- 
leged garnishment,  however,  said  Indebted- 
ness had  not  become  due  and  payable,  and 
■  did  not  until  September  12,  1889.  Subse- 
quent to  the  service  of  said  writ  on  the  Riv- 
erside &  Oswego  Mills,  but  on  the  same  day, 
this  corporation  made  a  general  assignment 
of  all  Its  property  to  Charles  D.  Owen,  of 
Rhode  Island,  Chester  A.  Braman,  of  the 
city  and  state  of  New  York,  and  James  B. 
Case,  of  Webster,  in  the  state  of  Massa- 
chusetts, In  trust  for  the  equal  benefit  of  all 
Its  creditors,  excepting  its  employes,  the 
wages  of  whom,  for  labor  performed  within 
six  months  prior  to  said  assignment,  not  ex- 
ceeding however  the  sum  of  $100  to  any 
one  person,  were  preferred.  January  7, 1890, 
the  defendants  appeared  and  pleaded  the 
general  issue,  and,  on  trial  to  a  jury,  on 
March  20,  1890,  a  verdict  was  rendered  for 
the  plaintiff  for  $41,534.27,  which  verdict  this 
court,  on  a  petition  for  a  new  trial  subse- 
quently filed,  refused  to  disturb.*  Said 
Brown,  Steese  &  Clarke  failed  in  the  early 
part  of  August,  1889,  and  on  the  12th  of  the 
same  month  two  members  of  the  firm  applied 
by  a  voluntary  petition  to  the  Judge  of  the 
court  of  insolvency  In  and  for  the  county 
of  Norfolk,  Mass.,  setting  forth  their  Ina- 
bility to  pay  all  their  debts  and  their  will- 
ingness to  assign  all  their  estate  and  effects 
for  the  benefit  of  their  creditors,  and  pray- 
ing that  such  proceedings  might  he  had  as 
were  provided  by  chapter  157,  Pub.  St. 
Mass.,  viz.  the  Insolvency  laws  of  that  state. 
Section  46  of  such  chapter  provides  as  fol- 
lows: "The  assignment  shall  vest  in  the 
assignee  all  the  property  of  the  debtor,  real 
and  personal,  which  he  could  have  lawful- 
ly sold,  assigned  or  conveyed,  or  which 
might  have  been  taken  on  execution  upon  a 
Judgment  against  him  at  the  time  of  the 
first  publication  of  the  notice  of  issuing  the 
warrant  in  case  of  voluntary  proceedings, 
and  at  the  time  of  the  first  publication  of 
notice  of  the  filing  of  the  petition  in  cases 
of  involuntary  proceedings,  and  shall  be  ef- 
fectual, subject  to  the  provisions  of  the  fol- 
lowing section,  to  dissolve  any  attachment 
on  mesne  process  made  not  more  than  four 
months  prior  to  the  time  of  the  first  pub- 

1 33  Atl.  370. 


licatlon    aforesaid.     The    assignment   shall 
vest  in  the  assignee  all  debts  due  to  the  debt- 
or or  any  person  for  his  use,  and  all  liens 
and  securities  therefor,  and  all  his  rights  of 
action  for  goods  or  estate,  real  or  personal, 
and  all  his  rights  of  redeeming  such  goods 
or  estate."    The  first  publication  of  notice 
of  the  Insolvency   proceedings  referred  to 
was  made  on  August  23,  1889,  and  on  Sep- 
tember 4,  1889,  the  assignment  was  made  by 
the  Judge  of  insolvency  under  the  provisions 
of  said  law.    No  assignment  was  made  by 
the  insolvents   themselves.    The   assignees 
of  Brown,  Steese  &  Clarke,  by  virtue  of  the 
assignment  to  them,  as  aforesaid,  and  of 
the  provisions  of  said  Insolvency  laws  of 
Massachusetts,  duly  purported  to  sell  and  as- 
sign the  claims  of  said  firm  against  the  Lip- 
pltt Woolen  Company  and   the  Wanskuck 
Company  to  Theophllus  King,  a  citizen  and 
resident  of  Massachusetts,  who,  as  shown 
by  the  duly-authenticated  record,  as  such 
purchaser,  and  under  and  by  virtue  of  sec- 
tion 109  of  said  chapter  157  of  the  Massa- 
chusetts statute,  brought  suit  in  bis  own 
name  in  that  state  against  the  Lippltt  Wool- 
en Company  on  its  obligation  under  said  con- 
tract, setting  forth  the  fact  of  the  sale,  and  of 
the  purchase  by  him,  in  the  writ,  and  recov- 
ered Judgment  against  the   Lippltt  Woolen 
Company,  notwithstanding  said  company  ap- 
peared and  fully  set  out  In  said  proceed- 
ings the  garnishment    proceedings    in  the 
case  now  before  us.     Under  and  by  virtue 
of  chapter  433  of  the  Public  Laws  of  Rhode 
Island,   the  said  King  was  allowed  to   be- 
come a  party  to  this  action  as  adverse  claim- 
ant, which  he  did,  setting  up  the  insolvency 
laws  and  proceedings  thereunder  in  Massa- 
chusetts, and  the  assignment  to  him  there- 
under, as  aforesaid,  and  also  setting  up  bis 
judgment  against  the  Lippltt  Woolen  Com- 
pany.    He  also  offered  to  show  that  this  Is 
not  a  suit  brought  in  good  faith  by  a  citi- 
zen of  Rhode  Island  for  his  own  benefit, 
but  that  it  is  colorable  only,  and  in  the  In- 
terest, for  the  benefit,  and  In  behalf  of  the 
International    Trust    Company    of    Boston. 
Bullens  &  Sawyer  were  also  allowed  to  be- 
come parties  to  the  suit  as  the  claimants  of 
all  the  property  and  estate  of  the  defend- 
ants in  the  hands  of  the  Riverside  &  Oswego 
Mills,  they  claiming  said  property  by  vir- 
tue of  an  assignment  to  them  from  the  as- 
signees in  insolvency  in  Massachusetts    of 
said  Brown,  Steese  &  Clarke.    The  various 
parties  served  with  copies  of  the  writ,  for 
the  purpose  of  attaching  by  trustee  process 
the  defendants'  property  in  their  hands,  filed 
disclosures  in  said  court  of  common  pleas 
and  in  the  common  pleas  division  of  the  su- 
preme court,  which  took  cognizance  of  the 
case  after  the  passage  of  the  judiciary  act, 
which  disclosures  will  hereinafter  be   con- 
sidered.   Numerous  Interrogatories  and  cross 
Interrogatories  were  filed  and  answered   in 
connection  therewith.    Said  claimants  of  the 
property  attached  were  fully  heard,  and  the 
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case  as  a  whole  was  tried  at  great  length, 
and  finally,  after  diligent  consideration 
thereof  by  Rogers,  J.,  presiding  in  said  divi- 
sion, a  decision  was  rendered  charging  the 
said  Llppitt  Woolen  Company  as  garnishee 
in  the  sum  of  $  11,938.39,  the  same  being  the 
amount  disclosed  in  Its  affidavit,  together 
with  interest  thereon  from  September  12, 
1SS9;  and  declining  to  charge  the  other  gar- 
nishees. The  case  Is  now  before  us  on  two 
petitions  for  a  new  trial, — one  being  filed 
by  the  plaintiff,  and  one  by  the  said  Llppitt 
Woolen  Company,  trustee,  and  Theopbllus 
King,  as  adverse  claimant  The  plaintiff's 
petition  Is  based  upon  certain  alleged  erro- 
neous rulings  of  the  court  in  regard  to  the 
admission  and  rejection  of  evidence,  In  the 
admission  of  supplemental  affidavits  or  dis- 
closures by  the  garnishees,  in  admitting  said 
Theophilus  King  and  Bullens  &  Sawyer,  re- 
spectively, as  claimants  of  the  property  at- 
tached, and  as  parties  to  the  case  upon 
their  intervening  petitions  therein  filed,  in 
refusing  to  summon  In  the  prior  attaching 
creditors  of  the  property  in  question,  In  de- 
clining to  charge  the  assignees  of  the  River- 
side &  Oswego  Mills  as  trustees,  and  In  de- 
clining to  charge  the  Wanskuck  Company 
and  the  Riverside  &  Oswego  Mills  as  gar- 
nishees. The  numerous  grounds  of  the  pe- 
tition of  said  Llppitt  Woolen  Company  and 
of  Theophilus  King,  adverse  claimant,  for  a 
new  trial,  briefly  stated,  are  that  the  com- 
mon pleas  division  erred  in  charging  said 
Lippitt  Woolen  Company  as  trustee,  and, 
even  If  chargeable  at  all,  in  charging  it  with 
interest  on  the  amount  disclosed,  in  its  rul- 
ings as  to  the  admission  and  rejection  of  evi- 
dence, and  in  its  rulings  and  decisions  as  to 
the  faith  and  credit  to  be  given  to  the  rec- 
ord and  proceedings  of  the  Massachusetts 
court  of  insolvency,  and  also  of  the  superior 
court  of  that  state.  We  will  consider  both 
of  raid  petitions  together. 

The  first  question  which  logically  presents 
Itself  in  connection  with  the  petition  for  a 
new  trial,  filed  by  said  Llppitt  Woolen  Com- 
pany and  said  claimant,  is  that  of  jurisdic- 
tion over  the  fund  or  property  in  question; 
for  It  is  clear  that  jurisdiction  over  the  prin- 
cipal defendants  was  obtained  by  their  volun- 
tary appearance  in  the  case.  The  answer  to 
this  question  depends  upon  the  situs  of  the 
property  sought  to  be  attached.  If  it  was  in 
this  state,  as  contended  by  the  plaintiff,  the 
court  obtained  jurisdiction,  but  if  it  was  in 
Massachusetts,  as  contended  by  the  Llppitt 
Woolen  Company  and  the  claimant,  then  the 
court  did  not  obtain  jurisdiction;  for  it  is  an 
elementary  principle  of  law  that  jurisdiction, 
to  be  rightfully  exercised,  must  be  founded 
upon  the  presence  of  the  person  or  thing  in 
respect  to  which  the  jurisdiction  is  exerted 
within  the  territory.  Plimpton  v.  Bigelow, 
93  N.  Y.  597.  In  order  to  make  a  valid  sei- 
zure, then,  by  process  of  attachment,  wheth- 
er of  tangible  or  intangible  property  or  in- 
terest, the  res  must  be  within  the  territorial 


jurisdiction;  that  Is,  if  the  res  consists  of 
visible  and  tangible  property,  it  must  be 
found  and  seized  within  the  state,  and  If  it 
consists  of  a  mere  debt  or  chose  in  action, 
then  its  situs  must  be  there.  Now,  it  is  evi- 
dent that  a  chose  in  action,  being  an  intangi- 
ble chattel,  cannot,  strictly  speaking,  have  a 
physical  location.  Its  locus  or  situs  Is,  there- 
fore, a  legal  fiction,  and,  being  so,  it  may 
have  a  different  situs  for  different  purposes; 
that  Is,  a  conventional  situs.  Thus,  the  situs 
thereof  for  the  purposes  of  taxation  Is  the 
domicile  of  the  creditor  or  payee  of  the  debt 
For  the  purposes  of  administration,  so  far  as 
the  nonresident  creditor  is  concerned,  it  is 
also  at  his  domicile.  But  bo  far  as  the  reme- 
dy of  the  creditors  of  the  payee  of  the  debt 
is  concerned,  the  authorities  are  very  uni- 
formly to  the  effect  that  the  situs  of  the 
debt  Is  at  the  domicile  of  the  debtor,  and  that 
wherever  the  creditor  might  maintain  a  suit 
to  recover  the  debt  there  It  may  be  attached 
as  his  property,  provided  the  laws  of  the 
forum  authorize  it;  or,  as  said  by  Shlras,  J., 
In  Mason  v.  Beebee,  44  Fed.  559,  "the  situs 
of  property  for  the  purpose  of  jurisdiction  is 
one  thing,  and  its  situs  for  the  purposes  of 
determining  the  right  of  the  parties  thereto 
is  another,  and  the  two  are  not  necessarily 
the  same."  In  a  late  case  decided  by  the  su- 
preme court  of  Minnesota,  this  doctrine  is 
thus  concisely  stated  by  Mitchell,  J.:  "While, 
by  a  fiction  of  law,  a  debt  Vke  other  per- 
sonal property,  is  for  most  purposes,— as,  for 
example,  transmission  and  succession,— deem- 
ed attached  to  the  person  of  the  owner,  so  as 
to  have  its  situs  at  his  domicile,  yet  this  fic- 
tion always  yields  to  the  laws  for  attaching 
the  property  of  nonresidents,  because  such 
laws  necessarily  assume  that  the  property 
has  a  situs  distinct  from  the  owner's  domi- 
cile. For  such  purposes  a  debt  has  a  situs 
wherever  a  debtor  or  his  property  can  be 
found.  Wherever  the  creditor  might  maintain 
his  suit  to  recover  the  debt,  there  It  may  be 
attached  as  his  property,  provided,  of  course, 
the  laws  of  the  forum  authorize  It."  Harvey 
v.  Railway  Co.,  50  Minn.  406,  52  N.  W.  005; 
Blake  v.  Williams,  6  Pick.  285-315;  Lewis  v. 
Bush,  30  Minn.  247,  15  N.  W.  113;  Drake, 
4ttachm.  {  597. 

In  Neufelder  v.  Insurance  Co.  (Wash.)  33 
Pac.  870,  the  court  say:  "Although  the  situs 
of  intangible  personal  property  may  be  at 
the  domicile  of  the  creditor  for  the  purpose 
of  taxation  or  distribution,  yet  for  the  pur- 
pose of  collection,  a  debt  is  ambulatory,  and 
accompanies  the  person  of  the  debtor." 
While,  therefore,  It  Is  a  general  rule  that  per- 
sonal property  follows  the  person  of  the 
owner,  and  is  governed  by  the  laws  of  his 
domicile,  yet  this  rule  is  subject  to  certain  ex- 
ceptions, and  one  of  these  exceptions  Is  that 
the  lex  rcl  sita;  regulates  the  legal  remedy. 
Blanchard  v.  Russell,  13  Mass.  5.  Attach- 
ment laws,  as  said  In  Green  v.  Van  Busklrk, 
7  Wall.  139,  "necessarily  assume  that  prop- 
erty has  a  situs  entirely  distinct  from  the 
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owner's  domicile.  The  plaintiff  occupies,  as 
against  the  garnishee,  the  position  of  the 
defendant,  with  no  more  rights  than  the  de- 
fendant had,  and  liable  to  be  met  by  any 
defense  which  the  garnishee  might  make 
against  an  action  by  the  defendant"  See, 
also,  Strong  v.  Smith,  1  Mete.  (Mass.)  476; 
Campbell  v.  Nesbitt,  7  Neb.  300;  Drake, 
Attachm.  (6th  Ed.)  452.  If  this  be  so,— and 
we  see  no  reason  to  doubt  its  correctness.— it 
follows  that,  oa  the  defendants  Brown,  Steese 
&  Clarke  could  have  maintained  an  action 
against  the  garnishees  in  this  state  for  the 
recovery  of  the  debts  In  question,  then  said 
debt  was  within  this  state,  and  subject  to  an 
attachment  here.  See,  also,  Bragg  v.  Gaynor, 
83  Wis.  4C8,  55  N.  W.  919;  Manufacturing 
Co.  v.  Lang  (Mo.  Sup.)  29  S.  W.  1010;  Berry 
v.  Davis,  77  Tex.  191,  13  S.  W.  978;  Harwell 
v.  Sharp,  85  Ga.  124,  11  S.  E.  501;  Hull  v. 
Blake,  13  Mass.  153;  Insurance  Co.  v.  Ports- 
mouth M.  R.  Co.,  3  Mete.  (Mass.)  420;  Insur- 
ance Co.  v.  Chambers  (N.  J.  Ch.)  32  Atl.  603; 
Mason  v.  Beebee,  44  Fed.  556;  Railroad  Co. 
v.  Crane.  102  111.  258. 

Nor  is  It  material,  In  a  proceeding  of  this 
sort,  where  the  creditor's  remedies  are  con- 
cerned, that  the  debt  is  payable  at  the  dom- 
icile of  the  payee,  It  being  well  settled  that, 
"where  the  garnishee  Is  Indebted,  it  will  not 
vary  his  liability  that  his  contract  with  the 
defendant  Is  to  pay  the  money  In  another  state 
or  country  than  that  in  which  the  attachment 
Is  pending."  Drake,  Attachm.  597,  and  cases 
cited.  The  debt  of  the  garnishee  to  the  de- 
fendants in  the  case  at  bar,  although  payable 
in  Massachusetts,  was  yet  a  debt  everywhere, 
in  whatever  country  Its  person  or  property 
might  be  found;  and  hence  a  suit  for  the  re- 
covery thereof,  as  we  have  already  said,  could 
have  been  prosecuted  in  the  courts  of  this 
state.  See  Sturtevant  v.  Robinson,  18  Pick. 
175;  Nichols  v.  Hooper,  61  Vt  295,  17  Atl. 
134;  Leiber  v.  Railroad  Co.,  49  Iowa,  688. 
The  counsel  for  the  said  garnishees  and  claim- 
ant, while  they  have  not  furnished  us  with 
much  judicial  authority  to  the  contrary  of  the 
foregoing  doctrine,  have  presented  a  very  elab- 
orate and  learned  argument  in  support  of  their 
contention  that  said  debt  or  pecuniary  obli- 
gation could  not  be  made  the  subject  of  a  pro- 
ceeding quasi  in  rem  In  this  state,  (a)  because 
It  had  no  situs  at  the  domicile  of  the  debtor, 
and  was  not  property  here  over  which  the  leg- 
islature and  courts  of  this  state  had  dominion 
and  control;  and  (b)  because,  If  it  had  been 
property  here,  the  court  could  not  have  dis- 
charged the  debt  as  against  the  nonresident 
owners,  not  personally  subject  to  the  control 
and  jurisdiction  of  the  court,  without  impair- 
ing the  obligation  of  contract.  In  support  of 
their  contention  that  the  situs  of  the  debt  was 
not  here,  but  was  at  the  domicile  of  the  payees 
thereof,  counsel  have  cited  and  elaborated 
numerous  cases  on  taxation,  both  In  the  state 
and  federal  courts,  which  hold  with  great 
unanimity  that,  for  the  purposes  of  taxation, 
personal  property  of  the  kind  In  question  fol- 


lows the  person,  and  has  its  situs  at  bis  domi- 
cile, and  that  only  the  tangible  property  of  a 
nonresident  is  subject  to  the  taxing  power  of 
a  state.  And  they  earnestly  argue  that  these 
cases  are  directly  in  point,  and  decisive  of  the 
question  at  Issue,  the  sovereign  power  of  a 
state  being  best  illustrated  and  most  accurate- 
ly defined  by  cases  on  taxation.  It  is  un- 
doubtedly true  that  tne  jurisdiction  of  the 
state,  for  purposes  of  taxation,  cannot  be  held 
to  extend  to  the  property  which  a  nonresident 
has  in  a  debt  which  he  holds  against  a  resi- 
dent For,  as  said  by  Judge  Cooley  In  his  val- 
uable work  on  Taxation,  "the  state  has  no  ju- 
risdiction to  assess  a  tax  as  a  personal  charge 
against  a  nonresident;  neither  can  the  per- 
sonal estate  of  a  nonresident  be  taxed  unless 
it  has  an  actual  situs  within  the  state,  so  as  to 
be  under  the  jurisdiction  of  its  laws.  The 
mere  right  of  a  foreign  creditor  to  receive  from 
his  debtor  within  the  state  the  payment  of  his 
demand  cannot  be  subjected  to  taxation  with- 
in the  state.  It  Is  aright  that  Is  personal  to  the 
creditor  where  he  resides,  and  the  residence  or 
place  of  business  of  his  debtor  is  immaterial. 
The  power  of  taxation,  however  vast  in  its 
character  and  searching  in  its  extent.  Is  nec- 
essarily limited  to  subjects  within  the  juris- 
diction of  the  slate.  These  subjects  are  per- 
sons, property,  and  business.  Whatever  form 
taxation  may  assume,  whether  as  duties,  Im- 
posts, excises,  or  licenses,  it  must  relate  to  one 
of  these  subjects.  It  Is  not  possible  to  con- 
ceive of  any  other,  though,  as  applied  to  them, 
the  taxation  may  be  exercised  In  a  great  va- 
riety of  ways.  •  «  •  The  creditor  cannot  be 
taxed,  because  he  is  not  within  the  jurisdic- 
tion; and  the  debts  cannot  be  taxed  In  the 
debtor's  hands,  through  any  fiction  of  law 
which  is  to  treat  them  as  being,  for  this  pur- 
pose, the  property  of  the  debtors.  They  are 
not  property  of  the  debtors  in  any  sense. 
They  are  the  obligations  of  the  debtors,  ami 
only  possess  value  In  the  hands  of  the  cred- 
itors." Cooley,  Tax'n  (2d  Ed.)  21,  22.  But, 
conceding  that  the  state  has  no  power  to  tax 
a  mere  chose  In  action  belonging  to  a  nonresi- 
dent, does  It  therefore  follow  that  It  cannot 
authorize  an  attachment  thereof  by  process  of 
garnishment?  Or,  In  other  words,  may  not  the 
debt,  which  Is  an  intangible  thing,  have  a 
situs  at  the  domicile  of  the  creditor  for  the 
purpose  of  taxation,  and  also  at  the  domicile 
of  the  debtor  for  the  purpose  of  attachment? 
We  see  no  reason  why  it  may  not,  and  the  au- 
thorities above  cited,  together  with  many  oth- 
ers which  might  be  added,  fully  support  the 
view  that  It  may.  Moreover,  for  us  to  hold 
that  a  debt  due  to  a  nonresident  is  not  attach- 
able by  trustee  process  here,  would  be  both  to 
render  our  statutes  relating  to  foreign  attach- 
ment largely  null  and  void,  and  also  to  over- 
rule the  settled  practice  of  the  court  from 
time  immemorial.  Indeed,  until  a  compara- 
tively recent  date,  an  action  could  not  be  com- 
menced by  garnishment,  unless  the  defendant 
was  out  of  the  state.  Cottle  v.  Screw  Co.,  13 
R.  I.  027. 
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But  the  counsel  for  said  trustees  and  said 
claimant  further  urge,  in  support  of  their  con- 
tention that  said  statute  Is  unconstitutional, 
that  the  statute  of  the  state,  being  without 
force  In  any  other  state,  cannot  discharge  a 
debt  held  by  a  citizen  of  another  state.  And 
in  this  connection  they  have  referred  us  to 
numerous  cases  bearing  upon  the  question  of 
the  effect  of  discharges  In  insolvency  under 
state  insolvency  laws.  The  general  doctrine 
for  which  counsel  contend  is  this:  That  the 
Insolvency  laws  of  one  state  have  no  effect 
against  the  citizens  of  another  state  holding 
claims  that  follow  the  person  of  a  creditor,  no 
matter  where  the  debt  was  contracted  or 
where  It  was  made  payable,  unless  they  place 
themselves  under  the  Jurisdiction  of  the  law 
by  voluntarily  becoming  parties  to  the  in- 
solvency proceedings.  That  the  statute  laws 
of  a  state  can  have  no  extraterritorial  opera- 
tion or  force  is  everywhere  admitted;  for  it 
goes  without  saying  that,  each  state  being  an 
independent  sovereignty,  subject  only  to  the 
limitations  of  the  constitution  of  the  United 
States,  no  state  can  legislate  with  regard  to 
the  rights  of  citizens  of  another  state,  except 
and  in  so  far  as  such  citizens  or  their  prop- 
erty are  found  within  the  territorial  limits  of 
the  state  where  the  law  is  passed.  See  Gil- 
man  v.  Lockwood,  4  Wall.  409;  Denny  v.  Ben- 
nett. 128  U.  S.  489,  9  Sup.  Ct  134;  Green  v. 
Sarmiento,- Fed.  Cas.  No.  5,760.  We  fall  to 
see  the  pertinency  of  this  doctrine,  however,  to 
the  case  before  us;  for  here,  as  we  have  al- 
ready seen,  the  debt  sought  to  be  affected  is 
within  the  Jurisdiction  of  this  court.  The  res 
is  here,  and  this  is  a  proceeding,  quasi  In  rem, 
to  reach  and  appropriate  that  res  to  the  pay- 
ment of  the  Judgment  debt  of  the  defendants. 
In  a  word,  it  is  compelling  the  payment  of  the 
defendants'  debt  out  of  their  property  found 
in  this  state. 

As  to  the  second  point  made  by  the  counsel 
for  said  trustees  and  the  adverse  claimant, 
viz.  that,  if  the  debt  was  property  here,  the 
court  could  not  discharge  it,  as  against  the 
nonresident  owners  thereof  not  personally 
subject  to  the  jurisdiction  of  the  court,  with- 
out impairing  the  obligation  of  contract.  The 
position  thus  taken,  as  we  understand  It, 
amounts  to  this,  viz.  that  our  statute  (Pub. 
St  c.  208,  i  15),  which  provides  that  "any 
trustee,  after  final  judgment  or  decree  against 
the  defendant,  may  satisfy  such  judgment  or 
decree,  or  any  part  thereof,  to  the  amount  of 
the  estate  attached  in  his  hands,  before  any 
suit  shall  be  brought  against  him  therefor; 
and  such  payment  shall  avail  for  his  dis- 
charge, as  against  both  plaintiff  and  defend- 
ant, for  the  amount  thereof,"— is  unconstitu- 
tional. In  so  far  as  It  affects  debts  due  to 
nonresidents,  In  that  it  deprives  the  owners 
of  their  property  in  the  debt  without  due 
process  of  law.  But  what  is  due  process  of 
law,  except  the  observance  of  those  general 
rules  established  in  our  system  of  jurispru- 
dence for  the  security  of  private  rights.— 1.  e., 
a  trial  or  proceeding  In  which  the  rights  of 


the  parties,  after  notice  and  opportunity  to 
be  heard  shall  have  been  duly  given,  shall  be 
decided  by  a  tribunal  appointed  by  law  and 
governed  by  the  rules  of  law  previously  es- 
tablished? Kilbourn  v.  Thompson,  108  U.  S. 
197;  Hagar  y.  Reclamation  Dist,  111  U.  S. 
708,  4  Sup.  Ct  663.  For,  as  forcibly  stated 
by  Mr.  Webster,  in  the  famous  Dartmouth 
College  Case,  4  Wheat  581,  "by  the  law  of 
the  land  is  most  clearly  intended  the  general 
law.  a  law  which  hears  before  it  condemns, 
which  proceeds  upon  inquiry,  and  renders 
judgment  only  after  trial."  A  valid  attach- 
ment by  trustee  process  creates  a  lien  upon 
the  debt  in  the  hands  of  the  trustee  in  favor 
of  the  attaching  creditor.  Blake  v.  Williams, 
6  Pick.  803.  See,  also,  Eddy  v.  O'Hara,  132 
Mass.  56;  McConn.  Trustee  Process,  {  297, 
and  cases.  And  where  such  trustee  is  com- 
pelled by  due  process  of  law  to  pay  a  debt, 
due  to  A.,  his  creditor,  to  B.,  a  creditor  of  A., 
who  had  thus  attached  It  in  his  hands  and 
possession,  such  payment  operates  as  a  full 
discharge  of  the  debtor's  liability,  to  the  ex- 
tent of  the  amount  paid,  and  is  everywhere 
pleadable  in  bar  of  any  suit  which  the  cred- 
itor might  subsequently  bring  for  the  recov- 
ery of  such  debt.  As  sold  by  this  court,  in 
Alves  v.  Barber,  17  R.  I.  714,  24  Atl.  528, 
regarding  the  effect  of  a  Judgment  charging 
the  garnishee,  "it  practically  divested  the  ti- 
tle of  the  defendant  in  that  suit,  the  present 
plaintiff,  to  the  money  in  the  hands  of  the 
trustee,  and  transferred  it  to  the  plaintiffs,  so 
that,  In  legal  contemplation,  it  was  applied  to 
the  payment  of  the  plaintiffs'  judgment 
against  the  defendant,  the  trustee  being  au- 
thorized to  pay  it  over  to  the  plaintiffs  and 
be  discharged  as  against  both  plaintiffs  and 
defendant  for  the  amount  so  paid."  See, 
also,  Abbott  v.  Davidson,  Index  LL,  84,  25 
Atl.  839.  Indeed,  it  has  been  held  that,  where 
there  is  a  subsisting  judgment  against  a  trus- 
tee, it  constitutes  a  good  defense  for  him,  In 
an  action  by  his  principal  against  him  for  the 
same  cause  of  action  without  proof  of  satis- 
faction. See  McAllister  v.  Brooks,  22  Me. 
80,  and  cases  cited.  A  chose  in  action  is  ar- 
rested by  this  process  of  garnishment,  and 
made  to  answer  the  debt  of  the  principal. 

But  how  does  our  statute,  above  quoted, 
relating  to  the  discharge  of  the  debt  due  from 
the  garnishee  to  the  principal  defendant,  im- 
pair the  obligation  of  contract?  And,  in  this 
connection,  it  may  be  useful  to  Inquire  what 
the  contract  in  question  was.  It  was  this: 
The  principal  defendants  sold  and  delivered 
wool  in  Boston  to  the  Llppitt  Woolen  Com- 
pany, the  payment  thereof  to  be  made  In 
Boston.  Before  the  time  for  payment  had 
arrived,  the  plaintiff  attached  the  debt  by 
trustee  process,  and  is  seeking  to  compel  pay- 
ment thereof  to  him  as  a  creditor  of  the  prin- 
cipal defendants,  instead  of  making  such  pay- 
ment to  them.  That  is,  he  is  seeking,  in  ef- 
fect, by  operation  of  law,  to  transfer  the  in- 
debtedness of  the  trustees  from  the  principal 
defendants  to  him.    Now,  suppose  that  to  be 
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done,  as  it  practically  1b  when  the  trustee  pro- 
ceedings are  regular,  and  a  Judgment  Is  ob- 
tained against  the  trustee  for  the  amount  of 
the  debt  In  his  hands.  Is  it  not  perfectly  ob- 
vious that  a  satisfaction  of  that  judgment 
ipso  facto  discharges  the  obligation  of  the 
trustee,  who  is  the  debtor,  to  the  principal 
defendants?  The  Judgment,  if  binding  on 
the  trustee,  is  also  binding  on  the  principal 
defendants,  and  all  parties  in  privity  with  ei- 
ther. And  the  satisfaction  of  the  Judgment 
against  the  trustee  is  an  extinguishment  of 
his  debt  to  his  principal  creditor,  and  has  pre- 
cisely the  same  effect  as'  If  it  were  paid  to  the 
creditor  directly.  As  stated  in  2  Wade,  At- 
tachin.  |  503:  "The  question  to  be  deter- 
mined is  whether  the  debt  has  been  satis- 
fied, and  the  extent  of  such  satisfaction,  and 
It  matters  not  by  whom  it  has  been  paid,  nor 
to  whom  paid,  provided  it  be  to  one  who  is 
entitled  to  receive  it  from,  the  one  who  pays 
it  Hence,  where  one  of  several  Joint  debt- 
ors in  the  garnishment  proceeding  has  paid 
the  debt  for  which  the  judgment  was  ob- 
tained, it  will  be  for  the  benefit  of  his  co- 
debtors,  each  of  whom  may  rely  on  it  as  a  de- 
fense to  a  subsequent  action  by  the  original 
creditor."  Said  statute,  then,  in  so  fax  as  it 
provides  that  the  trustee,  after  final  judg- 
ment against  the  defendant,  may  satisfy  the 
same,  and  that  the  payment  thereof  shall 
discharge  him  from  his  debt  to  the  principal 
defendant,  is  simply  declarative  of  the  legal 
status  of  the  parties  to  the  contract  out  of 
which  the  original  indebtedness  arose,  after 
such  change  of  title  to  It  has  been  effected  by 
the  process  of  garnishment,  and  it  bears  no 
analogy  to  the  provision  for  the  discharge  of 
a  debtor  under  state  insolvency  laws  as  af- 
fecting nonresident  creditors.  In  other  words, 
it  is  not  the  statute  which  discharges  the 
debt  due  from  the  trustee  to  the  principal  de- 
fendants at  all;  but  it  is  the  payment  of  the 
debt  to  the  attaching  plaintiff,  in  satisfaction 
of  his  judgment  against  the  principal  defend- 
ants. This  is  what  works  a  discharge  of  the 
debt  See  McOonn.  Trustee  Process,  §§  295- 
297,  483,  and  cases  cited.  And  If  it  be  an  im- 
pairment of  the  obligation  of  contract  in  this 
case  to  compel  the  debtor  to  pay  the  debt  in 
question  to  the  attaching  plaintiff,  instead  of 
to  the  principal  defendants,  to  whom  the  con- 
tract made  it  payable,  and  upon  such  pay- 
ment to  be  discharged  from  Its  obligation  to 
the  said  defendants  as  to  the  amount  so  paid, 
then  we  do  not  see  why  all  foreign  attach- 
ment laws,  whereby  a  debtor  is  compelled  to 
pay  a  debt,  due  to  a  nonresident  creditor,  to 
the  attaching  plaintiff  in  a  proceeding  of  this 
sort,  are  not  unconstitutional  and  void.  In 
the  leading  case  of  Embree  v.  Hanna,  6 
Johns.  101,  Chief  Justice  Kent  said:  "Noth- 
ing can  be  more  clearly  Just  than  that  a  per- 
son who  has  been  compelled  by  a  competent 
jurisdiction  to  pay  a  debt  once  should  not  be 
compelled  to  pay  it  over  again.  It  has  ac- 
cordingly been  a  settled  and  acknowledged 
principle  In  the  English  courts  that,  where  a 


debt  has  been  recovered  of  the  debtor,  under 
this  process  of  foreign  attachment,  in  any 
English  colony  or  In  these  United  States,  the 
recovery  is  a  protection  in  England  to  the 
garnishee  against  the  original  creditor,  and 
be  may  plead  it  in  bar.  *  *  *  If,  then,  the 
defendant  would  have  been  protected  under 
the  recovery  had  by  virtue  of  the  attach- 
ment, and  could  have  pleaded  such  recovery 
In  bar,  the  same  principle  will  support  a  plea 
in  abatement  of  an  attachment  pending  and 
commenced  prior  to  the  present  suit  The 
attachment  of  the  debt  in  the  hands  of  the 
defendant  fixed  it  there  in  favor  of  the  attach- 
ing creditors,  and  the  defendant  could  not 
afterwards  lawfully  pay  it  over  to  the  plain- 
tiff. The  attaching  creditors  acquired  a  lien 
upon  the  debt  binding  upon  the  defendant, 
and  which  the  courts  of  all  other  govern- 
ments, if  they  recognise  such  proceedings  at 
all,  cannot  fall  to  regard."  See,  also,  Jarvis 
v.  Mitchell,  99  Mass.  531. 

But  the  counsel  for  said  Lippltt  Woolen 
Company  further  contend  that,  even  If  the 
legislature  of  this  state  might,  for  the  pur- 
pose of  attachment,  change  the  ordinary  situs, 
and  establish  a  local  situs  at  the  domicile  of 
the  debtors,  within  the  state,  for  a  debt  due 
to  a  nonresident  who  Is  not  subject  to  its 
jurisdiction  or  control,  the  attachment  laws 
of  the  state  have  nowhere  declared,  or  at- 
tempted to  establish,  any  such  local  situs,  or 
to  change  the  ordinary  situs  of  such  debts,  nor 
do  they  purport  to  authorize  an  attachment 
of  property  which  a  nonresident  has  In  a  debt 
which  he  holds  against  a  resident  It  is  true 
that  we  have  no  statute  which,  in  express 
terms,  authorizes  an  attachment  against  a 
nonresident  But  we  think  there  can  be  no 
question  that  our  attachment  laws  are  broad 
enough  to  include  attachments  of  this  sort. 
Section  14,  c.  32,  of  the  Judiciary  act  provides 
that  "an  original  writ  commanding  the  at- 
tachment of  the  real  or  personal  estate  of  the 
defendant,  including  his  personal  estate  in 
the  hands  or  possession  of  any  person,  copart- 
nership or  corporation,  as  the  trustee  of  the 
defendant,  and  his  stock  or  shares  in  any 
banking  association  or  other  incorporated  com- 
pany, may  be  issued  from  the  common  pleas 
division  of  the  supreme  court  or  any  district 
court,  whenever  the  plaintiff  in  the  action  to 
be  commenced  by  such  writ,  his  agent  or  at- 
torney, shall  make  afflldavlt,"  etc.  Section  20, 
c.  33,  provides  for  the  manner  of  service  of 
the  writ,  including  the  service  upon  a  nonresi- 
dent defendant;  and  section  2,  c.  19,  of  said 
act  provides  for  the  continuance  of  a  case 
commenced  by  foreign  attachment  where  the 
defendant  is  a  nonresident,  and  falls  to  an- 
swer within  the  regular  time  limited  therefor. 
With  these  provisions  In  view,  taken  in  con- 
nection with  the  settled  and  heretofore  un- 
questioned practice  of  the  court  thereunder, 
It  is  hardly  necessary  to  argue  in  favor  of  the 
authority  to  attach  a  debt  due  to  a  nonresi- 
dent. 

Another  question,  and  one  of  vital  lmpor- 
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tance,  la  raised  by  the  counsel  for  said  Llppitt 
Woolen  Company  and  for  the  claimant  King, 
vis.  as  to  the  effect  of  the  said  Insolvency  pro- 
ceedings In  Massachusetts.  It  la  strongly 
urged  that  the  rulings  of  the  common  pleas 
division,  fixing  August  23,  1889,  the  date  Of 
the  first  publication  of  notice  In  said  proceed- 
ings, as  the  date  decisive  of  the  question  of 
the  effect  on  the  debt  In  question  of  the  Mass- 
achusetts assignment,  are  erroneous.  The 
contention  is  that,  by  filing  the  voluntary  pe- 
tition, hereinbefore  referred  to,  on  August 
12th,  one  day  before  the  issuing  of  the  writ 
in  this  action,  the  defendants  submitted  them- 
selves and  their  property  to  the  Jurisdiction 
of  the  court  of  Insolvency  at  that  time.  The 
first  Inquiry  which  logically  arises  regarding 
this  branch  of  the  case  Is,  did  this  court  or 
the  Massachusetts  court  first  obtain  jurisdic- 
tion of  the  debt  in  question?  For  It  Is  un- 
doubtedly the  law  that  whichever  first  ob- 
tained general  jurisdiction  will  hold  the  same 
to  the  exclusion  of  the  other.  Under  the 
Massachusetts  statute,  hereinbefore  quoted, 
the  insolvency  proceedings  date  from  the  first 
publication  of  notice.  The  notice  in  the  pro- 
ceedings instituted  by  the  defendants  was 
first  published  on  August  23,  1888.  But  10 
days  prior  to  that  time,  viz.  August  13,  1888, 
the  said  debt  had  been  attached  here,  and  our 
courts  had  thereby  obtained  jurisdiction  over 
it 

But  the  counsel  still  further  urge  that,  even 
conceding  that  the  date  of  the  assignment  It- 
self, which  was  September  4, 1889,  is  the  date 
which  is  to  be  decisive  on  the  question  of 
jurisdiction,  still  the  Massachusetts  court  first 
obtained  It,  because,  in  so  far  as  said  debt 
was  property,  It  was  property  exclusively 
within  the  dominion  and  jurisdiction  of  the 
legislature  and  courts  of  Massachusetts.  As 
we  have  already  decided  that  this  position  Is 
not  tenable,  we  need  not  consider  it  further. 
But,  independent  of  the  fact  that  the  attach- 
ment preceded  the  first  publication  of  notice, 
and  also  the  making  of  the  assignment,  and 
even  though  the  insolvency  proceedings,  as 
Anally  consummated,  shall  be  held  by  rela- 
tion to  have  taken  effect  as  of  the  12th  day  of 
August,  1888,  the  day  on  which  said  petition 
was  filed,  still  we  do  not  think  that  said  pro- 
ceedings can  be  held  to  so  affect  the  debt  in 
question  as  to  take  away  the  jurisdiction  of 
this  court;  and,  primarily,  for  the  reason  that 
said  assignment  was  not  the  personal  act  of 
Brown,  Steese  &  Clarke.  In  other  words, 
notwithstanding  the  fact  that  the  said  insol- 
vency proceedings  were  Bet  in  motion  by  a 
part  of  the  debtors,  vis.  Brown  and  Steese,  or 
even  by  all  of  them,  yet  said  proceedings  are 
to  be  regarded  as  involuntary;  the  test  being 
whether  the  insolvency  system  provides  for 
compulsory  proof  of  the  debts,  under  penalty 
of  losing  them  by  the  discharge  of  the  debt- 
ors from  all  liability  therefor.  And  this  the 
Massachusetts  statutes  clearly  require.  Ad- 
mitting that  the  general  rule  is  that  a  transfer 
of  personal  property  by  the  owner  thereof  is 


governed  by  the  law  of  the  domicile  of  the 
owner,  and  also  that  this  rule  applies  to  vol- 
untary assignments  for  the  benefit  of  cred- 
itors, and  that  the  title  of  the  assignee  there- 
under, If  valid  by  the  law  of  the  domicile, 
will  prevail  against  the  lien  of  an  attachment 
made  in  another  state,  subsequent  to  such  as- 
signment, In  favor  of  a  creditor  there,  upon  a 
debt  belonging  to  the  assignor  and  embraced 
in  the  assignment  (Noble  v.  Smith,  6  H.  I. 
447),  yet  this  rule,  as  said  by  Andrews,  C.  J., 
In  Barth  v.  Backus,  140  N.  Y.  235,  85  N.  E. 
425,  "Is  subject  to  a  qualification,  established 
in  the  jurisprudence  of  the  American  states, 
that  a  title  to  personal  property  acquired  In 
invitum  under  foreign  insolvent  or  bankruptcy 
laws,  good  according  to  the  law  of  the  Juris- 
diction where  the  proceedings  were  taken, 
will  not  be  recognized  In  another  jurisdic- 
tion where  it  comes  In  contact  with  the  rights 
of  creditors  pursuing  their  remedy  there 
against  the  property  of  the  debtor,  although 
the  proceedings  were  Instituted  subsequent  to 
and  with  notice  of  the  transfer  in  Insolvency. 
This  exception  proceeds  upon  the  view  that, 
to  give  effect  to  such  a  transfer  arising  by  op- 
eration of  law,  and  not  based  upon  the  volun- 
tary exercise  by  the  owner  of  the  Jus  dis- 
ponendl,  would  be  to  give  the  foreign  law  an 
extraterritorial  operation,  which  the  rule  'of 
comity  ought  not  to  permit,  to  the  prejudice 
of  suitors  of  another  Jurisdiction."  Insolvency 
proceedings  similar  to  these  In  the  case  at  bar 
have  repeatedly  and  almost  uniformly  been 
held  not  to  affect  an  attachment  made  subse- 
quent thereto  In  another  state.  See  Ooodsell 
v.  Benson,  13  K.  I.  225;  Sturtevant  v.  Arms- 
by  Co.  (N.  H.)  23  AtL  368;  Rhawn  v.  Pearce, 
110  IU.  350;  Townsend  v.  Coxe  (IB.  Sup.)  37 
N.  B.  689;  Fetch  v.  Bugbee,  48  Me.  18;  Dun- 
lap  v.  Rogers,  47  N.  H.  281;  Harrison  v. 
Sterry,  5  Cranch,  289;  Reynolds  ▼.  Adden, 
136  U.  S.  348,  10  Sup.  Ct  843;  Paine  v.  Les- 
ter, 44  Conn.  197;  McClure  v.  Campbell,  71 
Wis.  350,  87  N.  W.  348;  In  re  Walte,  99  N. 
Y.  433,  2  N.  EL  440;  Crapo  v.  Kelly,  16  Wall. 
610;  Fox  v.  Adams,  5  Oreenl.  245.  We  are 
therefore  of  the  opinion  that  said  insolvency 
proceedings  in  Massachusetts  did  not  take 
away  or  have  any  effect  upon  the  Jurisdiction 
of  the  courts  of  this  state  over  the  debt  in 
question.  And,  being  of  this  opinion,  It  ob- 
viously becomes  unnecessary  for  us  to  con- 
sider the  title  to  said  debt  which  is  set  up  by 
the  adverse  claimants,  as  their  title  is  based 
solely  upon  said  Insolvency  proceedings  and 
the  conveyances  made  thereunder.  It  also 
becomes  unnecessary,  for  the  same  reason,  to 
consider  the  question,  which  was  very  learn- 
edly argued  by  counsel,  as  to  the  "full  faith 
and  credit"  to  which  the  judicial  proceedings 
In  the  superior  court  of  Massachusetts,  herein- 
before referred  to,  are  entitled  In  this  state. 

The  counsel  for  st.id  Llppitt  Woolen  Compa- 
ny and  the  adverse  claimant  further  contend 
that  said  debt  was  not  attachable  because,  by 
the  terms  of  the  contract  out  of  which  It  arose, 
it  was  not  due  and  payable  at  the  date  of  such 
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attachment,  and  that,  as  the  principal  defend- 
ants had  no  present  right  of  action  In  Rhode 
Island  against  their  debtors,  the  trustees,  to 
hold  that  a  garnishment  can  be  maintained 
would  be  to  place  the  plaintiffs  in  a  better 
position  than  the  principal  defendants  occu- 
pied. It  is  doubtless  true,  as  a  general  rule, 
that  the  plaintiff  In  trustee  process  is  not  to 
be  placed  in  a  better  position  than  the  prin- 
cipal defendants  with  regard  to  the  debt  in 
question.  Waldron  v.  Wilcox,  13  R.  I.  518; 
Brown  y.  Collins,  Index  MM,  9,  27  Atl.  329. 
But  this  rule,  like  most  others,  is  subject  to 
several  exceptions  (2  Wade,  Attachm.  {  327), 
one  of  which  is  that,  where  the  trustee  owes 
a  debt  to  the  principal  defendant,  which  debt 
Is  not  subject  to  any  contingency,  it  is  liable  to 
attachment  by  trustee  process,  notwithstanding 
the  fact  that  it  is  not  then  due  and  payable, 
so  as  to  enable  the  owner  thereof  to  maintain 
a  suit  for  Its  recovery.  That  is,  if  the  debt 
is  payable  absolutely,  It  may  be  attached 
though  "solvenduin  In  futuro."  This  doctrine 
is  so  well  established  everywhere,  excepting 
perhaps  in  the  state  of  Tennessee  (see  Childress 
v.  DIckins,  8  lerg.  113;  McMlnn  v.  Hall,  2 
Tenn.  328),  as  hardly  to  call  for  the  citation 
of  authorities  in  support  thereof.  If  any  are 
necessary,  however,  see  Smith  v.  Mlllett,  11 
R.  I.  535;  Stent  v.  Hodges,  14  Pick.  81; 
Telles  v.  Lynde,  47  Fed.  917;  Pulweller  v. 
Hughes,  17  Pa.  St.  447;  Sayward  v.  Drew,  6 
Me.  263;  Drake,  Attachm.  (5th  Ed.)  §§  541, 
-557,  and  cases  cited;  2  Wade,  Attachm.  §  484. 

Another  point  upon  which  counsel  for  the 
.adverse  claimant  King  rely  is  that  the  common 
pleas  division  erred  in  ruling  out  the  evidence 
-offered  by  him  for  the  purpose  of  showing  that 
this  is  not  a  suit  brought  In  good  faith  by  a 
.citizen  of  Rhode  Island  for  his  own  benefit, 
but  that  it  is  colorable  only  and  In  fact  In  the 
interest  of  the  International  Trust  Company  of 
Boston.  To  this  It  may  be  replied— First,  that 
It  is  wholly  Immaterial  whether  the  plaintiff 
was  in  fact  the  owner  of  the  notes  upon  which 
the  suit  was  based,  or  simply  had  them  in  his 
hands  for  collection,  for,  being  negotiable  prom- 
issory notes  payable  to  said  trust  company, 
and  by  it  indorsed  and  delivered  to  the  plain- 
tiff, he  unquestionably  had  the  right  to  sue 
thereon  (Bank  v.  Senior,  11  R.  I.  370);  and, 
second,  that  the  common  pleas  division  bad  no 
jurisdiction  to  Inquire  into  the  bona  fides  of 
the  said  suit  at  law,  for  the  very  conclusive 
reason  that  all  questions  relating  to  said  notes 
and  the  plaintiff's  right  to  sue  thereon  had  be- 
come res  judicata  by  the  proceedings  hereinbe- 
fore referred  to,  and  therefore  to  have  admit- 
ted the  evidence  offered  by  the  claimant  would 
have  been,  in  effect,  to  allow  a  stranger  to  the 
suit  to  Impeach  the  judgment  rendered  therein. 

The  last  ground  upon  which  said  Lippitt 
Woolen  Company  and  the  claimant  King  ask 
for  a  new  trial  Is  that  the  common  pleas  di- 
vision wrongfully  charged  said  Lippitt  Woolen 
Company,  as  garnishee,  with  interest  on  the 
amount  of  its  indebtedness  to  the  principal  de- 
fendants.   The  argument  In  support  of  this 


contention  Is,  In  substance,  that  the   Lippit 
Woolen  Company  had  no  specific  moneys    li 
its  hands  belonging  to  the  principal   defend 
ants,  either  in  trust  or  on  special  deposit,  o 
otherwise,  but  that  it  was  simply  Indebted  t< 
them  for  the  wool  it  had  purchased;  that  an: 
money  with  which  it  might  satisfy  said  In 
dchtcdness  was  its  own  money,  and  if  It  II 
chargeable  with  interest,  it  is  simply  becausi 
It  lias  detained  the  debt  since  it  became  dui 
and  payable.     The  facts  relating  to  this  brand 
of  the  case,  as  shown  by  the  sworn  answers  ol 
said  Lippitt  Woolen  Company,  are  that  It  ha! 
never  made  any  special  deposit  of  the  amoum 
disclosed  In  its  original  affidavit,  as  due  from  li 
to  the  principal  defendants,  that  it  has  nevel 
set  apart  said  sum,  that  it  is  Impossible  t« 
state  how  its  use  of  the  money  due  from  it,  as 
aforesaid,  has  been  changed  in  consequence  ol 
the  service  of  the  plaintiff's  writ  upon  it,  that 
It  has  used  all  its  money  as  it  has  seen  fit,  from 
time  to  time,  without  distinction,  and  that,  at 
the  time  of  the  service  of  the  writ  in  mis  case, 
its  moneys  were  in  various  banks,  and  In  the 
bands  of  various  Individuals,  and  have  fluctuat- 
ed In  amount  from  time  to  time  since  then,  ac- 
cording to  the  necessities  of  Its  business.    The 
question  as  to  whether  the  garnishee  shall  bo 
required  to  pay  interest  on  its  debt  due  to  the 
principal  defendant  during  the  time  he  Is  re- 
strained by  the  attaenment  from  paying-  the 
debt,  is  one  which  has  been  much  discussed, 
and  upon  which  the  decided  cases  are  not  in 
accord.    One  line  of    authorities  holds  that, 
where  the  garnishee  is  indebted  to  the  prin- 
cipal defendant  upon  a  demand  where  Interest 
would  be  recoverable  by  the  principal  defend- 
ant only  as  damages  for  breach  of  contract, 
interest  will  not  be  deemed  to  accrue  during  the 
pendency  of  the  trustee  process.    The  reason 
ordinarily  given  In  support  of  this  view  is  that 
the  garnishee,  having  been  restrained  by  the 
garnishment  from  paying  his  debt,  is  In  no 
fault  for  not  paying,  and  hence  there  Is  no 
wrongful  detention  and  consequently  no  liabili- 
ty for  damages.     See  Prescott  v.  Parker,  4 
Mass.  170;  Irwin  v.  Railroad  Co,  43  Pa.  St. 
488;  Adams  v.  Cordis,  8  Pick.  260;   Machine 
Co.  v.  Partridge,  25  N.  H.  380.     Another  line 
of  authorities  holds  that,  as  interest  is  the  mere 
Incident  to  the  debt  arising  from  the  defend- 
ant's use  of  the  money,  the  attaching  plaintiff 
is  as  much  entitled  to  recover  the  one  as  the 
other,— in  other  words,  that  he  is  entitled  to 
claim  and  recover  all  that  the  principal  defend- 
ant could  claim  and  recover  from  his  debtor, 
the  garnishee.    Woodruff  ▼.  Bacon,  35  Conn. 
97.     See,  also,  Templeman  v.  Fauntleroy,  3 
Rand.  (Va.)  447;  Smith  v.  Bank,  60  Miss.  73, 
74;   Candee  v.  Webster,  9  Ohio  St  452.     We 
are  inclined  to  adopt  the  latter  view  of  the 
garnishee's  liability  rather  than  the  former. 
We  can  see  no  sufficient  reason  for  holding  that 
a  garnishee,  who  continues  to  hold  and  use  the 
money  In  his  hands  after  it  is  due  and  paya- 
ble, should  not  be  chargeable  with    Interest 
thereon,  notwithstanding  he  is  prevented  by 
the  attachment  from  paying  it  over  to  the 
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principal  defendant.  If  he  wishes  to  avoid 
his  liability  to  pay  Interest,  he  can  set  the  fund 
apart,  or  so  deposit  it  that  it  will  draw  Interest, 
or,  being  a  mere  stakeholder,  he  can  pay  It  In- 
to the  registry  of  the  court,  where  Interest  will 
accrue  for  the  benefit  of  the  party  or  parties 
finally  held  to  be  entitled  thereto.  Indeed,  one 
«f  the  presumption?  upon  which  the  first 
class  of  decisions,  above  referred  to,  seems  to 
rest,  Is  that  the  garnishee  keeps  the  money 
by  him,  set  apart  for  the  payment  of  the  claim 
of  the  attaching  creditor.  Moreover,  the  In- 
justice which  would  result  In  the  present  case, 
both  to  the  principal  defendants  and  also  to 
tbe  attaching  plaintiff,  by  exonerating  the  gar- 
nishee from  the  payment  of  interest,  is  a  strong 
argument  in  favor  of  tbe  position  we  have 
taken.  Hie  situation  Is  this:  The  plaintiff  has 
recovered  a  final  Judgment  against  the  princi- 
pal defandants  In  tbe  sum  of  $ .  The  dis- 
closure of  said  trustee  shows  that  the  sum  of 
*ll,938.3»,  belonging  to  tbe  principal  defend- 
ants, Is  In  his  hands.  Now,  suppose  it  to  be 
charged  with  only  this  latter  amount  as  gar- 
nishee. Tbe  result  is  that,  upon  payment  of 
said  sum,  its  entire  Indebtedness  to  the  prin- 
<ipal  defendants  is  discharged,  notwithstanding 
tbe  fact  that  it  has  had  the  use  and  benefit 
of  said  large  sum  In  its  business  for  upwards 
of  five  years.  Tbe  principal  defendants  get 
no  benefit  from  tbe  use  of  said  money  by  their 
debtor,  the  garnishee,  by  way  of  a  reduction  of 
their  indebtedness  to  the  plaintiff,  on  the  one 
band;  and  the  plaintiff  gets  no  benefit  of  said 
use  by  way  of  the  satisfaction  of  his  judgment 
against  tbe  principal  defendants,  on  the  other. 
In  short,  the  result  would  be  that  the  garnishee 
will  have  had  the  use  and  benefit  of  said  large 
sum  of  money  tor  the  length  of  time  aforesaid, 
without  being  liable  to  anybody  therefor.  If 
it  be  argued  that  the  said  Lippitt  Woolen  Com- 
pany has  been  necessarily  subjected  to  trouble 
and  expense,  as  it  apparently  has,  in  the  em- 
ployment of  counsel  to  properly  protect  its 
rights  in  tbe  premises,  and  In  answering  the 
nnmerous  interrogatories  propounded  in  behalf 
of  the  plaintiff,  and  that  for  this  reason  it 
ought  not  to  be  compelled  to  pay  for  the  use 
<if  tbe  money  In  its  hands,  it  Is  sufficient  to 
reply  that  it  Is  within  the  power  of  the  court 
to  allow  it  such  costs  and  charges  as  are  rea- 
sonable in  the  case,  under  tbe  provisions  of  the 
judiciary  act  (chapter  34,  {  29). 

We  will  now  consider  tbe  grounds  upon 
wht.-h  the  plaintiff  asks  for  a  new  trial.  And, 
flrst.  with  regard  to  the  refusal  of  the  court 
to  charge  the  Riverside  &  Oswego  Mills  and 
i  he  Wanskuck  Company  as  garnishees.  The 
facts  upon  which  the  common  pleas  division 
refused  to  charge  these  garnishees  are  as  fol- 
lows: (1)  The  disclosure  of  the  Riverside  & 
Oswego  Mills  shows  a  very  complicated  state 
«f  affairs  existing  between  it  and  the  prin- 
cipal defendants,  so  that  the  balance  due  from 
It  to  them  is  very  difficult,  if  not,  Indeed,  im- 
possible, to  determine  In  a  proceeding  of  this 
sort  It  also  shows  that,  at  the  time  of  the 
service  of  the  plaintiff's  writ  upon  it,  all  of 


the  property  of  said  principal  defendants  In 
its  hands  and  possession  had  already  been 
attached,  in  suits  brought  against  said  prin- 
cipal defendants  by  the  Industrial  Trust  Com- 
pany and  the  Hollls  Dressed  Meat  &  Wool 
Company,  the  aggregate  amounts  claimed  In 
which  suits  exceeded  the  amount  of  the  de- 
fendants' property  in  the  hands  and  posses- 
sion of  said  Riverside  &  Oswego  Mills.  (2) 
The  Wanskuck  Company's  disclosure  shows 
that  it  had  in  its  hands  and  possession,  at 
the  time  of  the  service  of  the  plaintiffs  writ 
upon  it,  $28,823.80,  due  to  tbe  principal  de- 
fendants; that  a  part  thereof,  vie.  $6,808.23, 
was  the  price  of  82  bags  of  wool  bought  by  It 
of  said  principal  defendants  July  26,  1889, 
under  the  supposition  that  said  bags  of  wool 
were  the  property  of  said  principal  defend- 
ants, but  that,  after  the  purchase  of  said 
wool,  the  Massachusetts  Loan  &  Trust  Com- 
pany, of  Boston,  notified  it  that  said  wool 
was  Its  property,  and  not  the  property  of  said 
defendants,  and  that  said  defendants  had  no 
right  or  authority  to  sell  the  same,  and  that 
said  Massachusetts  Loan  &  Trust  Company 
would  look  to  said  Wanskuck  Company  for 
the  purchase  price  thereof.  It  also  appears 
that  said  Massachusetts  Loan  &  Trust  Com- 
pany now  has  a  suit  in  trover  pending  in  said 
common  pleas  division  against  said  Wans- 
kuck Company  for  the  value  of  said  82  bags 
of  wooL  (3)  Said  Wanskuck  Company's  dis- 
closure also  shows  that,  at  the  time  of  the 
service  of  the  plaintiff's  writ  upon  it,  all  the 
property  of  said  principal  defendants  in  tbe 
bands  and  possession  of  said  Wanskuck  Com- 
pany had  already  been  attached,  in  suits 
brought  against  said  principal  defendants,  by 
the  Hollls  Dressed  Meat  &  Wool  Company, 
the  Industrial  Trust  Company,  and  the 
Massachusetts  Loan  &  Trust  Company,  which 
suits  are  still  pending,  the  aggregate  amounts 
claimed  In  the  same  exceeding  the  amount  of 
the  defendants'  property  in  said  Wanskuck 
Company's  hands  and  possession.  In  view 
of  these  disclosures,  the  common  pleas  divi- 
sion held  that  it  could  not  enter  a  charging  or- 
der against  the  Riverside  &  Oswego  Mills  and 
the  Wanskuck  Company,  for  the  reason  that, 
until  it  shall  be  ascertained  by  the  disposi- 
tion of  the  pending  suits,  wherein  said  gar- 
nishees have  been  previously  served  with 
trustee  process,  it  Is  impossible  to  determine 
whether  either  of  said  garnishees  are  charge- 
able, and,  If  chargeable,  to  what  extent.  We 
think  this  rullDg  was  correct.  For,  while  the 
statute  clearly  recognizes  tbe  possibility  and 
the  right  of  successive  attachments  of  the 
same  property  (Judiciary  Act,  c.  33,  §  32, 
and  c  34,  8  1),  and  the  right  of  tbe  plaintiff 
to  share  therein  after  Judgment,  in  the  order 
of  his  attachment,  as  contended  by  plaintiff's 
counsel,  yet  we  do  not  see  how  the  court  could 
enter  a  charging  order  In  this  case  until  the 
disposition  of  said  prior  suits,  for  the  reason 
that  the  whole  fund  in  the  bands  of  said  gar- 
nishees may  be  absorbed  in  the  payment  of 
the  judgments  which  may  be  obtained  In  the 
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prior  actions.  And  when  the  question  as  to 
whether  a  garnishee  should  be  charged  is  in- 
volved In  litigation  in  this  manner,  with  the 
result  necessarily  problematical  and  In  doubt, 
the  court  will  not  enter  a  charging  order. 
Moreover,  said  statute  (Id.  c.  34,  g  18)  provides 
that  the  court,  in  charging  a  garnishee,  must 
determine  the  extent  to  which  he  is  charge- 
able, and  also  that  the  execution  which  issues 
upon  the  Judgment  shall  have  the  amount  for 
which  he  is  charged  inserted  therein  (Id.  c. 
36,  t  20);  and  until  the  amount  due  upon  said 
prior  attachments  shall  have  been  determin- 
ed, It  is  impossible  to  say  whether  any 
amount  will  remain  to  be  applied  under  this 
attachment  The  proper  course  for  the  plain- 
tiff to  have  taken,  in  these  circumstances, 
was  to  ask  for  a  continuance  of  the  case 
until  said  prior  suits  were  disposed  of.  Cut- 
ter v.  Perkins,  47  Me.  557;  Prentiss  v.  Dana- 
her,  20  Wis.  311;  Brickley  v.  Davis,  9  111. 
App.  362;  Drake,  Attachm.  (6th  Ed.)  §  630. 
Indeed,  the  common  pleas  division  repeatedly 
suggested  the  difficulty  aforesaid,  and  offer- 
ed to  hold  the  case  until  the  determination 
of  said  prior  suits,  but  the  plaintiff  insisted 
upon  an  Immediate  determination  by  the 
court  of  the  liability  of  said  garnishees.  He 
has  no  occasion,  therefore,  to  complain  of  the 
situation  in  which  he  is  placed  by  its  refusal 
to  charge  said  garnishees. 

The  next  question,  in  point  of  importance, 
which  is  raised  by  the  plaintiff's  petition  for 
a  new  trial,  is  whether  the  assignees  of  the 
Riverside  &  Oswego  Mills  are  chargeable  as 
garnishees.  We  are  clearly  of  the  opinion 
that  they  are  not,  and  that  the  common  pleas 
division  was  right  in  discharging  them.  In 
order  to  charge  a  garnishee,  it  Is  necessary 

(1)  that  he  snail  have  personal  property  in  his 
possession  belonging  to  the  defendant,  capa- 
ble of  being  seized  and  sold  on  execution,  or 

(2)  that  he  be  liable  ex  contractu  to  the  de- 
fendant, whereby  the  latter  has  at  the  time 
of  the  garnishment,  a  legal  cause  of  action, 
present  or  future,  against  him.  In  other 
words,  in  order  to  a  recovery  against  a  gar- 
nishee, it  must  be  shown  affirmatively,  either 
by  his  answer  or  by  evidence  aliunde,  that  he 
has  property  of  the  defendant  in  his  posses- 
sion of  a  description  which  will  authorize  his 
being  charged,  or  that  he  Is  Indebted  to  the 
defendant  Drake,  Attachm.  i  461;  Smith  v. 
Millett,  11  R.  I.  535;  Insurance  Co.  v.  Weeks, 
7  Mass.  438,  439;  Field  v.  Crawford,  6  Gray, 
116.  These  garnishees,  at  the  time  of  said 
service  upon  them,  had  no  personal  property 
in  their  possession  belonging  to  the  principal 
defendants,  capable  of  being  seized  and  sold 
on  execution,  nor  had  the  principal  defend- 
ants any  legal  cause  of  action  against  said 
garnishees.  The  trusts  of  the  assignment, 
which  they  had  assumed,  were  still  in  pro- 
cess of  administration,  and  no  dividend  had 
been  declared;  and  even  if,  as  cestuls  que 
trustent,  entitled  to  participate  in  the  bene- 
fits of  the  assigned  estate  in  the  hands  of  the 
assignees,    the    principal    defendants    could 


have  compelled,  la  equity,  the  execution  of 
the  trust,  and  also  an  accounting,  yet  this 
merely  equitable  right  was  not  attachable  by 
trustee  process.  See  Perry  v.  Thornton,  7  E. 
1. 15;  Clarke  v.  Farnum,  Id.  174;  Waldron  v. 
Wilcox,  13  B.  I.  520;  Bank  v.  Bullock.  120 
Mass.  86;  Kims  v.  Ford,  159  Mass.  575,  35 
N.  E.  100;  Hoyt  v.  Smith,  13  Vt  129;  Hassie 
v.  Congregation,  35  Cat  378;  Drake,  At- 
tachm. U  457,  511.  Again,  the  debt  for 
which  an  attachment  in  trustee  process  may 
Issue  must  possess  an  actual  character,  and 
not  be  merely  possible  or  probable  even,  de- 
pending on  a  contingency  which  may  never 
happen.  In  the  case  at  bar  there  was  do 
debt  owing  from  the  assignees  to  the  prin- 
cipal defendants  at  the  time  of  the  garnish- 
ment, and  whether  there  ever  would  be  de- 
pended upon  several  contingencies.  The  ex- 
penses attending  the  execution  of  the  assign- 
ment which  were  first  to  be  paid,  might  ex- 
haust the  property.  So  might  the  payment 
of  the  preferred  claims  of  the  employes. 
And  the  mere  fact  that,  long  subsequent  to 
the  service  of  said  writ  on  the  assignees,  it 
turned  out  that  said  estate  was  sufficient  to 
pay  a  dividend,  and  that  a  dividend  of  63ft 
per  cent  was  declared  by  the  assignees, 
makes  no  difference.  For,  even  admitting 
that  an  action  at  law  will  lie  against  them 
for  the  amount  of  a  dividend  after  it  is  duly 
declared,  and  also  that  they  would  be  liable 
to  trustee  process  in  such  circumstances,  yet 
at  the  time  of  the  service  of  the  writ  in  this 
case  there  was  no  dividend,  and  hence  there 
was  no  debt. 

In  support  of  Its  contention  that  said  as- 
signees were  properly  chargeable  as  gar- 
nishees, counsel  for  the  plaintiff  commends 
to  our  attention  the  case  of  Irwin  v.  lie- 
Kechnie,  59  N.  W.  987,  recently  decided  by 
the  supreme  court  of  Minnesota,  in  which 
the  receivers  of  a  railroad,  although  officers 
of  the  court,  are  held  liable  to  the  process. 
An  examination  of  that  case,  however,  shows 
thnt  under  the  statute  of  that  state  styled 
the  "Removal  Act"  passed  March  3,  1-ST. 
receivers  are  subject  to  suit  in  respect  to  any 
transaction  of  theirs  in  operating  the  road 
placed  under  their  control  by  the  court  Bat 
while  admitting  that  this  was  so,  the  counsel 
for  the  garnishees  in  that  case  took  the 
point  that  the  money  sought  to  be  reached 
was  In  custodia  legls,  and  hence  not  subject 
to  garnishment  The  court  said:  "No  on? 
will  question  the  correctness  of  the  proposi- 
tion that  property  in  the  bands  of. receivers 
appointed  by  the  court  Is  in  custodia  legis 
and  not  subject  to  levy  or  garnishment  This 
doctrine  receives  additional  force  In  this  ess* 
from  the  rule  of  Judicial  comity  between 
state  and  federal  courts,  by  which  each  will 
refuse  to  Interfere  with  property  in  the  cus- 
tody of  the  other,— a  rule  which  we  are  al- 
ways solicitous  to  observe.  But  in  this  case 
It  will  be  noticed  that  what  Is  sought  to  be 
reached  by  garnishment  is  the  property,  cat 
of  the  railway  company,  but  of  the  defend 
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ant  rfe.  a  debt  due  him  from  the  receivers. 
Mureorer,  while  garnishment  of  a  debt  is 
often  called  a  mode  of  attachment,  yet  it  does 
not  effect  a  specific  lien  on  any  property  of 
the  garnishees,  such  as  Is  acquired  by  the 
actual  seizure  of  property.  The  effect  of  the 
Judgment  is  merely  to  determine  the  exist- 
ence and  amount  of  the  debt,  and  to  substi- 
tute the  plaintiff  for  the  defendant  as  the 
person  to  whom  it  is  payable.  The  Judgment 
against  the  receivers  would  not  be  against 
them  personally,  but  against  them  officially. 
No  executory  process  could  be  issued  on  it, 
far  that  would  Interfere  with  the  control  of 
the  property  in  the  custody  of  the  federal 
court  The  manner  In  which  the  Judgment 
so  rendered  shall  be  paid  must  be  under  the 
exclusive  control  of  that  court  It  can  only 
be  satisfied  as  other  demands  may  be  satis- 
fied, viz.  by  an  application  to  the  court  in 
which  the  receivership  proceedings  are  pend- 
ing for  an  order  directing  its  payment  in  the 
due  order  of  the  settlement  of  the  affairs  of 
the  insolvent  company  by  that  court  Under 
the  removal  act  the  defendant  himself  could 
hare  sued  the  receivers  and  recovered  Judg- 
ment and  we  are  unable  to  see  why  the 
plaintiff  may  not,  through  garnishee  proceed- 
ings, recover  Judgment  against  them  for  the 
same  claim,  or  why  a  Judgment  in  his  favor 
Interferes  with  property  In  the  custody  of  the 
federal  court  any  more  than  would  a  Judg- 
ment In  favor  of  the  defendant  for  the  same 
claim.  We  understand  that  the  order  of  the 
court  appointing  these  receivers  is  even 
broader  than  the  statute,  and  authorizes  suit 
to  be  brought  in  any  court  of  competent  Ju- 
risdiction on  claims  against  the  company 
which  accrued  before  the  receivership,  as 
wen  as  those  subsequently  incurred  by  the 
receivers.  We  only  refer  to  this  as  showing 
that  the  federal  court  does  not  consider  such 
suits  as  at  all  Interfering  with  its  jurisdic- 
tion over  the  receivership,  or  with  the  prop- 
erty In  its  custody.  In  view  of  the  fact  that 
the  receivers  of  railway  companies,  as  ancil- 
lary to  winding  up  the  insolvent  estate  for 
the  benefit  of  creditors,  are  authorized  to  op- 
erate the  road  in  lieu  of  the  directors,  some- 
times for  years,  any  other  rule  would  work 
great  injury,  and  would  often  leave  the  cred- 
itors of  the  employes  of  the  receivers  remedi- 
less." This  case,  therefore,  as  we  view  it,  is 
clearly  against  the  position  taken  by  the 
plaintiffs  counsel,  instead  of  being  an  author- 
ity in  support  of  It  But  It  Is  urged  that  the 
word  "trustee"  in  our  statute,  relating  to  per- 
sons who  may  be  garnished,  Is  broad  enough 
to  include  one  holding  property  In  trust  for 
the  benefit  of  another,  and  particularly  for 
the  reason  that  the  statute  In  which  the 
phrase,  "the  attorney,  agent  factor,  trustee, 
or  debtor,"  appears  was  In  force  as  early  as 
1774,  when  and  for  a  long  time  afterwards 
our  courts  had  no  chancery  jurisdiction  over 
private  voluntary  trusts,  and  the  creditor  had 
no  other  means  of  reaching  his  debtor's  prop- 
erty held  under  It  than  that  by  this  process. 


It  Is  true  that  the  word  "trustee,"  taken  by 
itself,  is  broad  enough  to  Include,  and  does 
Include,  an  assignee;  for  an  assignee  is  the 
trustee,  both  for  the  creditors  of  the  assignor, 
and  also  for  the  assignor  himself.  Said  word 
must  not  be  taken  out  of  its  setting,  how- 
ever, and  simply  its  abstract  or  technical  * 
meaning  determined;  but  it  must  be  consid- 
ered In  Its  collocation,  and  also  with  refer- 
ence to  the  process  of  garnishment  provided 
for  by  our  statutes  relating  to  that  subject 
And  (1)  it  may  be  observed  that  the  proceed- 
ing itself  la  denominated  "trustee  process"  in 
the  statutes.  This  is  the  term  generally  em- 
ployed In  the  Northeastern  states  to  desig- 
nate the  proceeding.  See  Judiciary  Act  c- 
34,  |  24.  In  some  states  it  is  called  "factoriz- 
ing." In  the  one  case  the  party  in  posses- 
sion is  called  the  "trustee";  in  the  other,  the 
"factor."  But  after  all,  It  is  but  another 
mode  of  effecting  the  same  general  purpose. 
(2)  The  form  of  writ  prescribed  by  our  stat- 
ute commands  the  attachment  of  the  per- 
sonal estate  of  the  defendant  in  the  hands  or 
possession  of ,  as  "trustee"  of  the  de- 
fendant It  is  the  "trustee"  who  is  to  make 
the  disclosure  provided  for  (Judiciary  Act  c. 
34,  {  10),  and  it  is  the  "trustee"  who  is  au- 
thorized to  satisfy  the  judgment  against  the 
defendant  In  all  cases  (Judiciary  Act  c-  34, 
{  15).  It  is  the  "trustee"  who,  In  case  the 
property  in  his  hands  does  not  consist  of 
money,  but  of  specific  articles,  is  authorized, 
after  Judgment  against  the  principal  defend- 
ant, to  surrender  such  articles  to  the  officer 
charged  with  the  service  of  the  execution. 
Id.  i  16.  In  short,  the  word  "trustee,"  as 
used  In  the  various  provisions  of  the  statutes 
relating  to  trustee  process,  manifestly  de- 
notes the  debtor  or  agent  of  the  principal  de- 
fendant 1.  e.  the  person  against  whom  an 
action  ex  contractu  at  law  only  might  be 
maintained  in  favor  of  the  principal  de- 
fendant and  is  not  used  in  its  technical 
sense.  (3)  It  was  evidently  never  Intended 
that  the  trustee  process  provided  for  in  our 
statutes  should  be  an  equitable  proceeding, 
but  strictly  a  proceeding  at  law.  See  Ray- 
mond v.  Tinware  Co.,  14  R.  L  310.  As  perti- 
nently stated  by  the  plaintiff's  counsel  him- 
self, in  his  brief,  "trustee  process  Is  statutory, 
and  the  rights  legal  rights."  If  the  general 
assembly  had  Intended  that  assignees  in  in- 
solvency, or  even  voluntary  assignees,  should 
be  liable  to  trustee  process,  It  is  reasonable 
to  suppose  that  the  necessary  legal  machin- 
ery for  bringing  in  all  the  parties  In  interest 
the  taking  of  an  account  etc.,  would  have 
been  provided.  The  furthest  our  statutes 
have  gone  in  the  direction  of  making  trustee 
process  an  equitable  proceeding  is  by  letting 
In  adverse  claimants  to  the  fund  In  dispute 
(Pub.  Laws  R.  I.  c.  433),  and  thereby  to 
some  extent  making  It  answer  the  purpose 
of  a  bill  of  interpleader  (Institution  v.  Barr, 
17  R.  I.  133,  20  AtL  245;  Hanaford  v.  Hawk- 
Ins,  Index  NN,  60,  28  Atl.  605;  Jenness  v. 
Wharff  [Me.]  32  Atl.  90S).     Nor  does  the  tact 
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suggested  by  plaintiff's  counsel,  that,  at  the 
time  when  our  statute  relating  to  trustee 
process  was  first  enacted,  the  court  had  no 
chancery  jurisdiction,  enlarge  the  scope  of 
said  act  For  it  does  not  follow  that,  be- 
cause the  law  falls  to  provide  a  remedy  in  a 
•given  case,  some  other  remedy  may  be  em- 
ployed. See  Godding  v.  Pierce,  13  R.  I.  632. 
We  may  also  add  that,  notwithstanding  the 
great  length  of  time  that  said  word  "trus- 
tee" has  been  used  in  our  statutes  relating  to 
trustee  process,  no  case  has  ever  arisen,  so 
far  as  we  are  aware,  in  which  an  assignee 
has  beep  held  chargeable  as  trustee  thereun- 
der, at  least  until  after  a  dividend  has  been 
declared,  nor  has  it  ever  been  considered  at 
the  bar  that  he  could  be  so  held.  See  Con- 
way v.  Armington,  11  R.  I.  116.  In  Perry 
v.  Thornton,  7  R.  L  16,  in  which  it  was  at 
tempted  to  reach  an  annuity  In  the  hands  of 
the  guardian  by  trustee  process,  Ames,  C.  J., 
said:  "It  is  very  plain  that  he  was  not  her 
debtor  for  her  annuity,  nor,  in  the  sense  of 
the  statute,  her  trustee,  of  the  rents  and 
profits  of  the  estate  of  his  wards." 

Again,  the  plaintiff  asks  for  a  new  trial  be- 
cause the  common  pleas  division  overruled  his 
motion  to  reopen  the  case  and  summon  in  the 
prior  attaching  creditors  as  parties  thereto. 
The  object  of  this  motion,  as  stated  therein, 
was  "that  they  [said  prior  attaching  creditors], 
and  each  of  them,  may  show  to  this  court, 
and  that  the  court  may  examine  and  deter- 
mine the  validity'  and  amount  of  such  their 
respective  alleged  prior  attachments  and 
pledge;  the  said  plaintiff  denying  that  said 
parties,  or  either  of  them,  now  have  any  valid 
claim  upon  or  to  either  said  attached  fund 
or  any  property  or  any  part  thereof."  This 
was  clearly  an  attempt  to  force  the  prior  at- 
taching plaintiffs  to  try  their  cases  in  the 
bowels  of  the  one  now  before  us.  We  do  not 
think  this  can  be  done.  The  prior  attaching 
creditors  are  already  in  court,  in  the  cases  be- 
fore referred  to,  and  clearly  have  the  right  as 
suitors  to  try  their  own  cases  in  their  own 
way.  If  they  should  be  summoned  Into  this 
case,  there  would  then  be  two  suits  pending 
to  determine  the  validity  of  each  of  their 
claims  against  the  defendants,  and  endless 
confusion  and  difficulty  would  arise  In  finally 
settling  the  relative  rights  of  the  parties  In 
interest,  if  indeed  it  were  possible  to  settle  said 
rights  in  this  way.  In  short,  to  have  granted 
the  plaintiff's  motion  would  have  been,  in  ef- 
fect, to  allow  him  to  Intervene  in  said  prior 
suits,  which  this  court  has  already  decided 
cannot  be  done.  See  Cross  v.  Brown,  17  R. 
I.  568,  23  Atl.  761.  And,  as  said  by  the  court 
in  that  case,  "the  orderly  way  in  law  is  for 
each  one  to  pursue  his  own  rights  in  his 
own  action,  and  If ,  In  so  doing,  another  seeks 
to  circumvent  him  by  fraud,  the  existing  rem- 
edies are  ample."  This  statement  also  ap- 
plies with  equal  force  to  the  trover  suit  of  the 
Massachusetts  Loan  &  Trust  Company  against 
the  Wanskuck  Company,  in  which  it  was 
sought  to  recover  damages  for  the  conversion 


of  a  part  of  the  property  which  the  present 
plaintiff  claims  to  hold  under  his  attachment. 
The  case  of  Hanaford  v.  Hawkins,  Index  NX. 
68,  28  Atl.  605,  upon  which  the  plaintiff* 
counsel  mainly  relied  in  support  of  the  motiou 
now  under  consideration,  disclosed  a  very 
different  state  of  facts  from  that  which  exists 
in  this  case.  There  it  simply  appeared,  from 
the  disclosure  of  the  garnishee,  that  he  had 
received  a  letter  from  one  John  A.  Hawkins, 
prior  to  the  garnishment,  stating  that  he  had 
purchased  the  judgment,  the  amount  of  which 
the  garnishee  had  collected,  and  bad  in  his 
possession,  but  that  the  garnishee  knew  noth- 
ing of  the  truth  of  the  alleged  fact  of  an  as- 
signment of  said  judgment  It  did  not  ap- 
pear, however,  in  that  case,  that  any  suit  was 
pending  in  favor  of  such  alleged  claimant  or 
that  he  had  taken  any  steps  to  recover  said 
fund  except  the  giving  of  said  notice  to  tip 
garnishee.  Nor  did  it  appear,  even,  that  said 
alleged  claimant  had  had  any  notice  of  the 
garnishment,  so  that  he  might  appear  if  be 
saw  fit  and  be  heard  on  the  question  of  title 
to  said  fund.  In  these  circumstances,  we 
held  that  the  alleged  claimant  should  be  sum- 
moned in  and  made  a  party  to  the  suit  before 
determining  as  to  the  liability  of  the  garnishee. 
in  order  that  both  his  (said  claimant's)  rights. 
as  well  as  those  of  the  attaching  plaintiff  in 
said  fund,  might  be  fully  protected. 

Still  another  ground  upon  which  the  plain- 
tiff asks  for  a  new  trial  is  the  admission  of 
certain  supplemental  affidavits  or  disclosures 
by  the  garnishees.  We  think  it  was  clearlr 
within  the  discretion  of  the  court  to  allow  such 
supplemental  affidavits  to  be  filed.  Bank  t. 
Adams,  87  Mass.  110;  Collins  v.  Smith,  12 
Gray,  433-435;  Hovey  v.  Crane,  12  Pick.  166: 
Sovde  v.  Ice  Co.,  86  Me.  166,  27  Atl.  92.  The 
propriety  of  allowing  a  garnishee  to  amend 
his  affidavit  or  disclosure,  when  requested  br 
him,  is  generally  recognized.  "There  may  be 
cases,"  as  said  in  Drake,  Attachm.  J  650. 
"where  the  garnishee  discovers  new  facts,  or 
finds  that  he  has  made  an  imperfect  or  er- 
roneous statement;  and  there  seems  to  be 
nothing  in  principle  to  prevent  him,  before 
final  judgment,  from  making  a  more  complete, 
perfect  and  correct  answer,  being  responsible, 
as  in  all  other  cases,  for  its  truth.  The  only 
objection  which  could  arise  is  that  a  garnishee 
might  be  Induced,  by  new  suggestions  and 
new  views,  to  put  in  an  answer  varying  from 
his  first  answer,  and  not  true  in  itself.  But 
when  it  is  considered  that  by  any  mode  of  ad- 
ministering the  law,  the  garnishee  might  em- 
ploy his  own  counsel,  and  make  such  answer 
as  he  will,  there  seems  to  be  no  more  danger 
of  falsification  in  one  case  than  in  the  other." 
If,  as  suggested  by  the  plaintiff's  counsel,  it 
appears  by  the  record  itself,  In  the  case  at 
bar,  to  be  perfectly  evident  that  all  of  said 
supplemental  affidavits  were  made  at  the  in- 
stance of  and  in  collusion  with  the  claimant 
King,  that  certainly  cannot  prejudice  the  plain- 
tiff's rights,  the  rule  being  that  evasive  an- 
swers by  the  garnishee  will  be  treated  as  nut- 
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titles  (Scales  v.  Swan,  9  Port.  [Ala.]  163; 
I'arker  v.  Page,  38  Cal.  522),  or,  If  not  so, 
they  will  be  construed  moat  strongly  against 
Win  (Craln  v.  Gould,  46  111.  293;  Keel  v.  Og- 
Jen,  5  T.  B.  Mon.  362).  And  any  equivoca- 
tion will  subject  the  entire  answer  to  suspi- 
cion. 

With  regard  to  the  point  taken  by  the 
plaintiff's  counsel,  that  the  overruling  by  the 
common  pleas  division  of  his  motion  to  strike 
out  certain  portions  of  the  affidavits  of  the 
garnishees  was  error,  we  have  to  say  that 
we  do  not  think  it  should  be  sustained.  It 
was  a  motion  which  addressed  itself  to  the 
sound  discretion  of  the  court,  and  hence,  un- 
less it  is  shown  that  the  overruling  thereof 
was  clearly  an  abuse  of  such  discretion,  it  is 
not  a  proper  subject  of  review.  An  exami- 
nation of  the  affidavits  in  question  does  not 
satisfy  us  that  said  ruling  was  Improper. 
For,  while  some  of  the  matter  objected  to  Is 
manifestly  Irrelevant  and  impertinent,  and, 
as  remarked  by  Rogers,  J.,  in  his  opinion, 
"as  such,  when  offered  by  the  claimants  as 
mere  testimony,  was  not  admitted,  but  when 
presented  and  sworn  to  by  the  garnishees  in 
their  affidavits  was  allowed  to  be  filed,  such 
permission  was  granted  because,  in  the  opin- 
ion of  the  court,  the  rights  and  liabilities  of 
garnishees  and  claimants  are  very  different. 
A  garnishee  is  involuntarily  summoned  In. 
If  be  fails  to  answer  fully,  he  does  so  at  the 
peril  of  being  obliged  to  pay  twice.  If  he 
makes  a  false  answer  or  affidavit,  he  is  liable 
to  an  action  for  damages  which  may  result 
to  the  plaintiff  from  such  answer  or  affida- 
vit. The  sworn  answer  of  the  garnishee 
shall  be  considered  true  in  deciding  how  far 
aid  garnishee  Is  liable,  though  either  party 
to  the  suit,  or  any  claimant  of  the  estate  so 
tttached,  may  allege  and  prove  any  facts 
lot  stated  or  denied  by  said  garnishee  or 
:rustee  that  may  be  material  in  so  deciding. 
IVbile,  In  the  case  of  an  ordinary  witness, 
sstimony  deemed  by  the  court  to  be  lrrele- 
rant  will  not  be  admitted  to  take  up  the 
:lme  of  the  court,  yet,  In  the  case  of  gar- 
nishees' affidavits,  as  the  matter  disclosed  Is 
ieemed  by  the  garnishee  necessary  for  his 
irotection,  it  would  seem  to  be  the  better 
course  to  let  them  stand,  and,  upon  consid- 
ration  of  the  case,  to  reject  Irrelevant  parts, 
nan  to  suppress  and  strike  out  such  parts, 
is  in  the  former  case  the  appellate  division, 
f  the  case  should  be  taken  np  to  it,  would 
lave  the  full  and  undisturbed  garnishees' 
tlsclosures  before  it,  and  could  also  reject 
That  it  deemed  irrelevant" 

As  to  the  contention  of  the  plaintiff  that 
ie  should  have  been  permitted  to  offer  evl- 
lence  In  support  of  his  allegations  filed  Feb- 
nary  27,  1894,  we  are  of  the  opinion  that  It 
•annot  be  sustained.  Said  allegations,  or 
ather  allegations  and  interrogatories  com- 
>ined,  for  such  they  In  fact  are,  related  (1) 
o  the  acts  of  the  prior  attaching  plaintiffs 
n  proving  the  debts  on  which  said  prior  ac- 
ions  were  based,  in  the  Insolvency  proceed- 


ings in  Massachusetts,  and  also  In  receiving 
dividends  thereon;  (2)  to  the  discharge  of 
said  defendants  In  said  insolvency  proceed- 
ings; (3)  to  the  fact  that  the  Riverside  & 
Oswego  Mills,  or  any  of  its  directors  or  offi- 
cers, never  made  and  filed  In  the  city  clerk's 
office  of  the  city  of  Providence  any  return, 
under  the  statute  in  such  case  provided,  to 
exempt  its  stockholders  and  directors  from 
personal  liability  for  its  debts;  (4)  to  the 
question  as  to  how  said  trust  company  orig- 
inally came  into  the  possession  of  the  notes, 
drafts,  and  obligations  of  the  defendants,  re- 
ferred to  In  the  affidavit  of  the  Wanskuck 
Company,  and  for  and  to  whom  the  same 
and  their  proceeds  were  originally  discount- 
ed and  paid,  and  what,  If  any,  collaterals 
were  held  by  said  trust  company  for  the 
same,  and  the  disposition  thereof,  and  what 
payments  said  trust  company  has  received 
upon  the  said  notes  and  obligations,  either 
from  such  collateral  or  otherwise,  and  what 
disposition  it  has  made  of  the  said  notes, 
drafts,  and  obligations,  and  which  of  the 
same  It  now  holds,  and  what  is  the  present 
condition  of,  and  who  now  holds,  or  is  really 
entitled  to,  the  same;  (5)  to  the  question  as 
to  what,  and  for  what,  was  the  indebtedness 
of  the  defendants  to  said  trust  company, 
sought  to  be  enforced  in  said  attachment 
suit  against  the  defendants,  referred  to  In 
the  affidavits  of  said  Wanskuck  Company, 
and  what  collaterals  were  held  by  said  trust 
company  for  the  same,  and  as  to  what  dis- 
position has  been  made  of  said  collaterals, 
and  what  payments  said  trust  company  has 
received  upon  said  Indebtedness,  either  from 
such  collaterals  or  otherwise,  and  what  dis- 
position of  said  Indebtedness,  or  the  evi- 
dences thereof,  has  been  made  by  said  trust 
company,  and  what  or  which  of  the  same  it 
now  holds,  and  what  is  the  present  condition 
of,  and  who  now  holds,  or  Is  really  entitled 
to,  the  same;  and  (6)  as  to  what  was  the 
Indebtedness  of  said  defendants  to  said  Hol- 
11s  Dressed  Meat  &  Wool  Company,  sought 
to  be  enforced  In  its  attachment  suit  afore- 
said, and  what,  if  any,  collaterals  were  held 
by  said  Hollis  Dressed  Meat  &  Wool  Com- 
pany for  the  same,  and  the  disposition  which 
has  been  made  of  said  collaterals,  and  the 
payments  which  have  been  received  upon 
said  Indebtedness,  either  from  such  collat- 
erals or  otherwise,  and  what  disposition  of 
said  Indebtedness,  or  the  evidences  thereof, 
has  been  made  by  said  Hollis  Company,  and 
what  or  which  of  the  same  It  now  holds,  and 
what  Is  the  present  condition  of,  and  who 
now  holds,  or  is  really  entitled  to,  the  same. 
It  will  thus  be  seen  at  a  glance  that  to  have 
allowed  the  evidence  offered  would  have 
been,  in  effect,  to  try  the  cases  of  the  said 
prior  attaching  creditors  in  the  bowels  of  the 
one  now  before  us,  besides  converting  the 
whole  proceeding  Into  a  bill  In  equity,  neither 
of  which,  as  we  have  already  seen,  can  be 
done. 
Finally,  we  are  therefore  of  the  opinion 
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that  neither  the  plaintiff's  petition  for  a  new 
trial,  nor  that  of  said  Llppltt  Woolen  Com- 
pany and  Theophilus  King,  adverse  claim- 
ants, should  be  granted.  Said  petitions  are 
therefore  denied  and  dismissed,  and  the  case 
remitted  to  the  common  pleas  division  for 
further  proceedings. 


HALL  v.  PERRY. 

{Supreme  Judicial  Court  of  Maine.     May  14, 
1885.) 

WlIX  —  TSSTAM  EKTARX     CaPAOITT  —  BXPBBT 

Evidence. 

L  To  establish  a  will,  contested  on  the 
ground  of  the  want  of  testamentary  capacity, 
it  mast  appear  that  the  testatrix  was  a  person 
of  "sound  and  disposing;  mind";  that  she  had 
mental  capacity  sufficient  to  enable  her  to  under- 
stand the  business  in  which  she  was  engaged. 
A  "disposing  mind"  involves  the  exercise  of  so 
much  mind  and  memory  as  would  enable  a  per- 
son to  transact  common  and  simple  kinds  of 
business  with  that  intelligence  which  belongs  to 
the  weakest  class  of  sound  minds.  It  exists 
when  the  testator  can  recall  the  general  nature, 
conditions,  and  extent  of  his  property,  and  his 
relations  to  those  to  whom  he  gives  as  well  as 
to  those  from  whom  he  withholds  his  bounty. 
There  must  be  active  memory  enough  to  bring  to 
mind  the  nature  and  particulars  of  the  business 
to  be  transacted,  and  mental  power  enough  to 
appreciate  them,  and  form  some  rational  judg- 
ment in  relation  to  them. 

2.  But  mere  intellectual  feebleness  must  be 
distinguished  from  unsoundness  of  mind.  A 
person  may  be  incapacitated  by  age  and  failing 
memory  from  engaging  in  complex  and  intri- 
cate business,  and  yet  be  able  to  give  simple 
directions  for  the  disposition  of  property  t>y 
will.  Great  age  may  raise  doubt  of  capacity 
so  far  as  to  excite  the  vigilance  of  the  court, 
but  it  not  only  does  not  constitute  testamentary 
disqualification,  but  rather  calls  for  the  protec- 
tion and  aid  of  the  court  to  further  its  wishes. 
The  control  which  the  law  still  gives  to  a  man 
over  the  disposal  of  his  property  is  one  of  the 
most  efficient  means  which  he  has  in  protracted 
life  to  command  the  attention  due  his  infirmities. 

3.  In  this  case,  a  woman  78  years  of  age 
made  a  will  giving  her  homestead  to  her  adopt- 
ed son.  The  will  was  contested  by  her  daugh- 
ter and  only  child.  Held  that,  after  a  careful 
examination  of  all  the  evidence,  it  is  the  opin- 
ion of  the  court  that  the  mental  capacity  of  the 
testatrix  was  not  devoid  of  any  element  requi- 
site to  make  a  valid  will.  The  internal  evi- 
dence afforded  by  the  will  itself  is  not  only  no 
impeachment  of  her  testamentary  capacity,  but 
rather  a  confirmation  of  it.  The  leading  provi- 
sion of  the  will,  in  which  she  gives  the  home- 
stead to  her  "adopted  son,"  appears  to  have 
been  in  conformity  with  a  desire  which  she  had 
long  cherished,  and  a  purpose  which  she  had 
declared  long  before  the  execution  of  the  will. 
She  may  have  been  childish,  changeable,  impa- 
tient, and  sometimes  inconsiderate,  her  judg- 
ment in  relation  to  the  value  of  property  may 
not  have  been  the  most  reliable,  and  her  mind 
may  not  have  been  vigorous  enough  to  grasp  all 
the  features  of  a  complicated  transaction;  but 
all  this  may  be  said  of  multitudes  of  elderly 
people  whose  competency  to  manage  simple  and 
ordinary  kinds  of  business  is  never  questioned 
by  their  acquaintances. 

4.  It  is  proper  for  the  family  physician  to 
expres?  an  opinion  upon  the  actual  condition  of 
his  patient's  mind,  but  not  competent  for  him  to 
give  an  opinion  upon  the  direct  question  of  her 
capacity  to  make  a  will.     An  expert  should  not 


be  required  thus  to  invade  the  province  of   tj 
court  and  jury.     Capacity  to  make  a  will,    \ 
what  in  any  case  shall  be  the  standard  of  leg; 
capacity,  is  a  question  of  law. 
(Official.) 

Appeal  from  supreme  judicial  court,  Kjac 
county. 

Arthur  O.  Perry  offered  the  will  of  Uargi 
ret  B.  Perry  for  probate.  From  a  judgraei 
approving  and  allowing  the  will,  F.  A.  tt« 
appeals.    Affirmed. 

C.  E.  &  A.  S.  Llttlefleld,  for  appellant.  J 
A.  Beaton  and  R.  R.  Ulmer,  for  appellee. 

WHITEHOUSE,  J.  This  is  an  appeal  fro! 
the  decreeof  a  Judge  of  probate  approving  ax 
allowing  the  will  of  Margaret  B.  Perry,  < 
the  following  tenor: 

"Know  all  men  by  these  presents,  tbat 
Margaret  B.  Perry  of  Rockland,  Knox  coui 
ty,  Maine,  being  weak  in  body,  but  of  soui 
and  perfect  mind  and  memory,  do  make,  pu' 
lish,  and  declare  this,  my  last  will  and  test: 
ment,  and  herein  dispose  of  all  my  world. 
estate  in  manner  following,  to  wit: 

"First  I  order  and  direct  my  executor  her 
lnafter  named  to  pay  all  my  Just  debts  ax 
funeral  charges  as  soon  as  may  be  after  ir 
decease. 

"Second.  I  give  and  devise  to  my  adopt* 
son,  Arthur  C.  Perry,  for  and  during  the  ter 
of  his  natural  life,  the  homestead  upon  whit 
I  now  live,  situate  on  Ocean  street,  in  tl 
city  of  Rockland,  Maine,  to  have  and  to  hoi 
the  same  to  him  and  his  assigns,  with  all  tl 
appurtenances  thereto  belonging,  for  and  du 
ing  the  term  aforesaid.  And  I  request  tl 
said  Arthur  C.  Perry,  if  ever  disposed  to  sc 
his  right  in  the  house  and  lot  aforesaid,  i 
give  the  first  refusal  of  the  same  to  rr 
daughter,  Mrs.  Hezeklah  Hall. 

"Third.  I  give  and  bequeath  to  my  cLaug 
ter,  Frank,  wife  of  Hezeklah  Hall,  the  su 
of  three  hundred  dollars  ($300.00). 

"I  also  give  and  bequeath  to  my  said  dang 
ter,  Frank,  the  furniture  now  in  the  r>arl< 
bedroom  in  my  said  house,  together  with  tl 
carpet  now  on  the  parlor  floor  of  said  hous 

"Fourth.  I  give  and  devise  to  my  gran 
daughter,  Emma  Perry,  one  of  the  chiidr* 
of  said  Arthur  C.  Perry,  the  reversion  < 
the  said  house  and  lot  hereinbefore  devisi 
for  life  to  said  Arthur  G.  Perry;  my  IntentU 
being  that  on  the  death  of  said  Arthur  < 
Perry  that  said  house  and  lot  shall  go  to  sa 
Emma  Ferry,  should  she  then  be  living, 
she  should  not  be  living,  then  I  devise  sa; 
reversion  to  the  heirs  of  the  said  Arthur  < 
Perry. 

"I  also  give  and  bequeath  to  the  said  Emn 
Perry  the  furniture  now  In  the  front  chamb 
in  my  said  house. 

"Lastly.  I  give,  bequeath,  and  devise  to  n 
Bald  adopted  son,  Arthur  C.  Perry,  his  b.ei 
and  assigns  forever,  ail  the  rest,  residue,  ai 
remainder  of  my  estate,  real,  personal,  . 
mixed,  wherever  found  and  however  situate 
and  I  do  hereby  appoint  the  said  Arthur  i 
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Perry  sole  executor  of  tills,  my  last  -will  and 
testament,  hereby  revoking  all  former  wills 
by  me  made." 

One  of  the  reasons  originally  assigned  for 
the  appeal  was  that  the  will  was  the  result 
of  undne  Influence  on  the  part  of  Arthur  C. 
Perry,  but  it  Is  not  seriously  urged  that  there 
Is  sufficient  evidence  to  establish  this  ground 
of  appeal  as  an  Independent  proposition. 

The  principal  contention  now  is  that  the  tes- 
tatrix was  not  of  sound  and  disposing  mind 
at  the  time  of  the  execution  of  the  will  admit- 
ted to  probate.  This  objection  Is  also  duly  set 
forth  in  the  reasons  of  appeal,  and  the  ques- 
tion is  now  to  be  determined  by  the  law  court, 
without  the  aid  of  a  Jury  trial,  upon  the  evi- 
dence adduced  at  the  hearing  before  the 
judge  of  probate,  or  so  much  thereof  as  may 
be  deemed  legally  admissible,  with  certain 
additional  facts  agreed  upon  by  the  parties 
and  presented  in  the  report  as  a  part  of  the 
evidence. 

The  burden  is  upon  the  proponent  to  prove 
that  the  testatrix,  at  the  time  of  the  execution 
of  the  will,  had  mental  capacity  requisite  to 
make  a  valid  will.  It  is  incumbent  upon  him 
to  show  that  August  24,  1892,  Margaret  B. 
Perry  was  a  "person  of  sound  and  disposing 
mind";  that  she  bad  a  mind  sound  enough 
properly  to  devise  and  bequeath  her  property; 
that  she  had  mental  capacity  sufficient  to  en- 
able her  to  understand  the  business  in  which 
she  was  engaged  when  she  made  the  will. 

A  "disposing  mind"  Involves  the  exercise  of 
so  much  mind  and  memory  as  would  enable 
a  person  to  transact  common  and  simple 
kinds  of  business  with  that  Intelligence  which 
belongs  to  the  weakest  class  of  sound  minds; 
and  a  disposing  memory  exists  when  one  can 
recall  the  general  nature,  condition,  and  ex- 
tent of  his  property,  and  his  relations  to  those 
to  whom  he  gives,  and  also  to  those  from 
whom  be  excludes,  his  bounty.  •  He  must 
have  active  memory  enough  to  bring  to  his 
mind  the  nature  and  particulars  of  the  busi- 
ness to  be  transacted,  and  mental  power 
enough  to  appreciate  them,  and  act  with  sense 
and  judgment  in  regard  to  them.  He  must 
have  sufficient  capacity  to  comprehend  the 
condition  of  his  property,  his  relations  to  the 
persons  who  were  or  should  have  been  the  ob- 
jects of  bis  bounty,  and  the  scope  and  bear- 
ing of  the  provisions  of  his  will.  He  must 
have  sufficient  active  memory  to  collect  in  his 
mind,  without  prompting,  the  particulars  or 
elements  of  the  business  to  be  transacted, 
and  to  bold  them  In  his  mind  a  sufficient 
length  of  time  to  perceive  at  least  their  ob- 
vious relations  to  each  other,  and  be  able  to 
form  some  rational  Judgment  In  relation  to 
them.  See  Robinson  v.  Adams,  62  Me.  369; 
Barnes  v.  Barnes,  66  Me.  286;  Delafleld  v. 
Parish,  25  N.  T.  9;  1  Redf.  Wills,  121-135; 
Schouler,  Wills,  {  68. 

But  mere  intellectual  feebleness  must  be 

distinguished    from    unsoundness    of    mind. 

The  requirement  of  a  "sound  and  disposing 

mind"  does  not  Imply  that  the  powers  of  the 

-•38A.no.2- 11 


mind  may  not  have  been  weakened  or  im- 
paired by  old  age  or  bodily  disease.  A  per- 
son may  be  incapacitated  by  age  and  falling 
memory  from  engaging  in  complex  and  Intri- 
cate business,  and  incapable  of  understanding 
all  parts  of  a  contract,  and  yet  be  able  to  give 
simple  directions  for  the  'disposition  of  prop- 
erty by  wilL  Great  age  may  raise  doubt  of 
capacity  so  far  as  to  excite  the  vigilance 
of  the  court,  but  it  does  not  alone  constitute 
testamentary  disqualification.  On  the  contra- 
ry, as  stated  in  Maverick  v.  Reynolds,  2 
Bradf.  Sur.  360:  "It  calls  for  protection  and 
aid  to  further  Its  wishes,  when  a  mind  capa- 
ble of  acting  rationally,  and  a  memory  suffi- 
cient in  essentials  are  shown  to  have  existed, 
and  the  last  will  is  In  consonance  with  definite 
and  long-settled  intentions,  is  not  unreason- 
able in  its  provisions,  and  has  been  executed 
with  fairness." 

When  the  mental  capacity  of  Margaret  B. 
Perry  is  subjected  to  these  recognized  and  fa- 
miliar tests,  it  Is  the  opinion  of  the  court, 
after  a  careful  examination  of  the  evidence  re- 
ported and  of  the  elaborate  arguments  of  coun- 
sel, that  it  was  not  devoid  of  any  element  req- 
uisite to  make  a  valid  will.  The  internal  evi- 
dence afforded  by  the  will  in  question  execut- 
ed by  her  August  24,  1892,  is  not  only  no  im- 
peachment of  her  testamentary  sapacity,  but 
rather  a  confirmation  of  It.  The  leading  pro- 
vision of  the  will,  in  which  she  gives  the  home- 
stead to  her  "adopted  son,"  Arthur  C.  Perry, 
during  his  life,  and  the  remainder  to  his  daugh- 
ter, whom  she  mentions  as  her  "granddaugh- 
ter, Emma  Perry,"  appears  to  have  been  in 
conformity  with  a  desire  which  she  had  long 
cherished,  and  a  purpose  which  she  had  ex- 
plicitly declared  long  before  the  execution  of 
the  will.  It  Is  the  uncontradicted  testimony  of 
two  witnesses  that  two  years  and  a  half  before 
the  will  was  made  she  stated  to  them  that 
she  "intended  for  Arthur  to  have  the  house," 
and  that  It  was  her  husband's  wish  that  Ar- 
thur should  have  It  when  they  were  done  with 
it.  Nor  Is  there  anything  in  the  evidence 
tending  to  show  that  the  disposition  of  her 
property  according  to  the  terms  of  this  will 
was  unreasonable  or  unnatural.  It  nowhere 
appears  that  the  "adopted  son"  was  In  any  re- 
spect unworthy  of  the  benefit  bestowed  upon 
him;  and  it  may  properly  be  inferred  from 
the  evidence  that,  as  her  daughter,  Mrs.  Hall, 
was  happily  married,  and  provided  with  a 
comfortable  home,  the  testatrix  considered  her 
situation  in  life  so  fortunate  as  to  place  her 
beyond  any  need  of  her  mother's  bounty.  The 
request  that  Mrs.  Hall  should  have  the  refusal 
of  Arthur's  right  In  the  bouse  in  the  event  of 
a  sale,  with  the  bequests  to  her  of  the  parlor 
furniture  and  the  sum  of  $300,  was  a  kindly 
remembrance,  apparently  evincing  not  only 
natural  affection,  but  a  sense  of  Justice  towards 
her  daughter.  And  all  the  provisions  of  the 
will,  examined  without  the  aid  of  extrinsic 
evidence,  would  seem  to  indicate  an  active 
memory  on  the  part  of  the  testatrix,  and  a 
rational  comprehension  of  the  condition  of  her 
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property  and  her  relations  to  the  beneficiaries 
named  In  the  will. 

The  physical  condition,  manner  of  life,  and 
general  conduct  of  the  testatrix  about  the 
time  of  the  execution  of  the  will,  and  the  par- 
ticular circumstances  attending  it,  all  strength- 
en the  proponent's  view  of  her  testamentary 
capacity.  True,  the  will  was  made  less  than 
four  months  before  her  death,  when  she  was 
nearly  78  years  old,  with  some  of  the  infirmi- 
ties of  age  upon  her;  but  she  was  then  living 
In  her  own  house,  and  was  deemed  capable  of 
managing  her  own  household  affairs,  receiving 
such  kindly  assistance  as  might  be  rendered 
from  time  to  time  by  her  daughter,  who  lived 
next  door,  and  by  the  school  teacher,  who 
boarded  with  her  for  two  years  Immediately 
preceding  her  death.  She  appears  to  have 
visited  the  office  of  the  attorney  who  drew  the 
will  two  or  three  times  before  it  was  executed;- 
but  it  was  drawn  in  accordance  with  direc- 
tions given  by  her  two  weeks  before,  and 
again  read  to  her  in  presence  of  the  subscrib- 
ing witnesses. 

Two  of  these  attesting  witnesses  give  positive 
and  unqualified  testimony  that  they  consider- 
ed her  of  Bound  mind  at  that  time,  while  the 
third,  though  not  asked  to  state  the  opinion 
which  he  formed  at  that  time,  gives  a  circum- 
stantial and  detailed  account  of  what  tran- 
spired in  his  presence,  from  which  it  would  ap- 
pear that  the  conduct  of  the  testatrix  was  en- 
tirely consistent,  regular,  anjl  natural. 

The  testamentary  capacity  of  the  testatrix 
being  presumptively  established,  the  proponent 
rested,  and  thereupon  the  contestant  Intro- 
duced eight  witnesses,  including  the  daughter 
who  contests  the  will,  her  husband,  and  her 
sister-in-law,  the  most  of  whom  had  been  inti- 
mately acquainted  with  Mrs.  Perry  for  many 
years,  and  all  of  them  during  the  later  years 
of  her  life. 

They  represent  her,  respectively,  as  childish, 
forgetful,  and  subject  to  dizzy  spells;  or  as 
impatient,  Inconsiderate,  and  unreasonable,  as 
indicated  by  her  urging  Dr.  Cole  to  hasten  the 
removal  of  a  sick  niece  from  her  house,  by  her 
exaggeration  of  the  amount  of  labor  she  per- 
formed in  her  daughter's  household,  and  by 
her  complaints  that  her  aged  sister,  whose 
mind  was  very  much  impaired,  "tired  her  all 
out";  as  changeable,  forgetful,  and  liable  to 
have  "peculiar  ideas,"  as  instanced  by  her  be- 
lief that  Arthur  Perry  was  able  to  hire  a  place 
at  a  large  rental;  as  not  sleeping  well  one 
night  after  talking  with  Arthur  Perry;  or  as 
excitable,  and  subject  to  headache  and  dizzi- 
ness, or  as  breaking  down  In  consequence  of 
the  severe  illness  of  her  husband,  11  years  be- 
fore; or  again  as  growing  more  feeble,  child- 
ish, and  weak-minded  during  the  last  year  of 
her  life,  her  mind  failing  with  her  body.  On 
cross-examination,  however,  one  of  these  wit- 
nesses thought  Mrs.  Perry's  condition  was 
"about  the  same  as  other  old  ladies  of  her  age." 

The  contestant  also  attaches  great  signifi- 
cance to  the  fact  that,  while  there  is  in  the 
will  a  bequest  of  "the  sum  of  three  hundred 


dollars"  in  favor  of  the  daughter,  In  addition 
to  the  gift  of  the  furniture  in  the  parlor  bed- 
room and  of  the  parlor  carpet,  the  schedule  of 
assets  appraised  discloses  a  total  value  of 
$141.16,  of  which  only  $11.66  is  money.  Two 
of  the  subscribing  witnesses  to  the  will  re- 
ceived the  impression  that  she  had  $300  in 
some  bank,  but  it  appears  from  the  testimony 
of  the  contestant  and  her  husband,  Capt  Hall, 
that,  although  the  personal  property  inven- 
toried all  came  into  the  possession  of  Capt. 
Hall,  and  was  found  in  his  hands  after  the 
death  of  Mrs.  Perry,  no  money  or  other  prop- 
erty was  found  anywhere  except  that  named 
In  the  Inventory.  It  is  therefore  earnestly  con- 
tended that  Mrs.  Perry  was  laboring  under 
the  delusion  that  she  had  $300  deposited  in 
some  bank,  and  attempted  to  bequeath  that 
amount  to  her  daughter,  when  in  fact  she  was 
not  possessed  of  a  single  dollar  outside  of  the 
real  estate  devised  to  Arthur  C.  Perry  and  his 
daughter,  valued  at  $800,  and  her  household 
goods,  and  $11.60  in  money,  appraised  at  $141.- 
16.  It  appears  that  her  taxes  were  abated, 
and  that  her  only  means  of  support  were  de- 
rived from  a  pension  of  $12  a  month  during 
the  later  years,  and  $8  a  month  during  the 
earlier  years,  following  her  husband's  death, 
with  such  sums  as  she  may  have  received 
from  boarders;  and,  while  It  does  not  seem 
from  the  evidence  highly  probable  that  she 
had  $300  In  money  at  the  time  of  her  death,  it 
is  not  conclusively  established  that  she  did 
not  have  it  at  the  time  she  made  the  will. 
Again,  it  is  not  an  extraordinary  hypothesis 
to  assume  that  she  greatly  overestimated  the 
value  of  her  household  furniture  and  other 
personal  effects,  and  believed  that  at  least  $300 
would  be  realized  from  the  sale  of  these  after 
the  specific  bequests  to  the  daughter  and  Em- 
ma Perry  had  been  set  apart.  The  apparent 
inconsistency  is  susceptible  of  other  plausible 
explanations,  but  the  existence  of  the  discrep- 
ancy Is  not  so  indubitable  that  it  can  safely  be 
accepted  as  conclusive  proof  of  an  insane  de- 
lusion; and,  in  any  event,  its  significance 
would  not  be  so  strong  that  it  might  not  be 
overcome  by  the  great  weight  of  other  eviden- 
tial facts  and  circumstances  tending  strongly 
the  other  way.  « 

Nor  do  we  think  that  the  testimony  of  Dr. 
Estabrook,  who  was  called  as  the  family 
physician  of  the  testatrix,  and  allowed  to 
give  his  opinion  as  an  expert  respecting  her 
competency  to  make  a  will,  is  entitled  to 
the  weight  which  the  contestant  would  give 
it  It  appears  that  he  was  not  consulted 
by  her  professionally  for  more  than  a  year 
prior  to  the  execution  of  the  will;  but  he 
states  that  "she  has  been  a  feeble  woman, 
suffering  from  uterine  trouble  peculiar  to 
women,"  and  was  "In  a  feeble  condition  of 
mind."  When  required  In  direct  examina- 
tion to  Btate  if  she  had  "sufficient  Intelli- 
gence to  make  a  will,"  he  says:  "I  don't 
know  as  I  can.  I  am  not  quite  prepared 
for  it,  coming  in  that  shape."  And  when 
pressed  to  answer,  assuming  her  condition 
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to  be  as  he  had  described  It,  and  that  she 
had  undertaken  to  dispose  of  property  that 
she  did  not  possess,  he  properly  replied  in 
substance  that  he  did  not  understand  "what 
the  condition  of  a  person's  mind  should  be 
to  be  rendered  competent  to  make  a  will." 
The  learned  counsel  thereupon  stated  some 
of  the  principal  •  requisites  of  testamentary 
capacity,  and  the  witness  answered:  "If 
she  should  give  away  somebody  else's  prop- 
erty, or  property  that  was  not  her  own,  I 
should  say  she  was  not  competent."  The 
counsel  then  said:  "The  question  is,  taking 
all  those  things  into  account,  with  your 
knowledge  of  her,  her  condition  when  you 
saw  her,  what  the  witnesses  say  of  her  loss 
of  memory,  her  increased  Impatience,  her 
treatment  of  her  daughter,  and  her  frequent 
dizziness,  now  whether,  taking  all  those 
facts  into  account,  she  had  such  competen- 
cy as  I  have  described,  and  was  capable  of 
making  a  will.     Answer.  I  think  not." 

It  is  plain,  however,  that  if  the  element  of 
"giving  away  property  not  her  own"  be 
eliminated,  there  are  no  facts  stated  by  this 
witness  in  his  description  of  Mrs.  Perry's 
physical  and  mental  condition  that  will  war- 
rant bis  conclusion  that  she  did  not  have 
mental  capacity  to  make  a  will. 

But  though  the  witness  was  authorized,  as 
a  family  physician,  to  express  an  opinion 
upon  the  actual  condition  of  his  patient's 
mind  (Fayette  v.  Chesterville,  77  Me.  28), 
it  was  not  competent  for  him  to  give  an 
opinion  upon  the  direct  question  of  Mrs. 
Perry's  capacity  to  make  a  will.  A  ques- 
tion calling  for  a  direct  expression  of  opin- 
ion from  e.n  expert,  whether  a  testator  had 
"sufficient  intelligence"  or  "mental  capacity" 
or  was  "competent"  to  make  a  will,  is  not 
the  appropriate  form  of  inquiry  to  elicit 
opinion  evidence  which  will  most  satisfac- 
torily enlighten  and  assist  the  court  and  ju- 
ry in  determining  that  issue.  An  expert 
should  not  be  required  thus  to  invade  the 
province  of  the  court  and  Jury.  What  is 
mifflclent  capacity  to  make  a  will  is  not  sim- 
ply a  question  of  fact;  it  is  rather  a  conclu- 
sion which  the  law  deduces  from  certain 
facts  proved  or  admitted  as  premises.  As 
stated  by  the  court  in  Falrchlld  v.  Boscomb, 
35  Vt-  398:  "A  witness  may  not  correctly 
apprehend  the  rule  of  law,  and,  If  he  uses 
such  expressions,  may  be  misled  himself,  or 
may  mislead  the  Jury.  Hence  the  question 
should  be  framed  so  as  to  require  him  to 
state  the  measure  of  the  testator's  capacity 
in  his  own  language,  and  by  such  ordinary 
terms  or  forms  of  expression  as  will  best 
convey  his  own  ideas  of  the  matter;"  or,  to 
use  the  language  of  the  court  in  Growell  v. 
Kirk,  3  Dev.  358,  "to  state  the  degree  of  in- 
telligence or  Imbecility  the  best  way  he 
can."  So  in  Kempsey  v.  McGinnls,  21  Mich. 
123.  the  court,  by  Christianey,  J.,  use  this 
language:  "Capacity  to  make  a  will,  or  what 
In  any  case  shall  be  the  standard  of  legal 
capacity,  Is  always  a  question  of  law.    The 


physical  or  mental  condition  from  which 
that  capacity  may  be  deduced  is  a  question 
of  fact  which  may  be  shown  by  evidence  of 
physical  or  mental  manifestations,  and  the 
opinions  of  professional  witnesses  as  infer- 
ences of  fact  thereon.  There  has  been  some 
looseness  in  the  courts  In  permitting  opin- 
ions to  be  given  upon  a  testator's  capacity, 
*  *  *  but  that  mode  of  putting  the  ques- 
tion is  objectionable." 

In  May  v.  Bradlee,  127  Mass.  414.  It  Is 
said  the  court  "might  properly  refuse  to  al- 
low the  question  to  be  put  in  that  form,  be- 
cause It  called  for  an  opinion  upon  a  mixed 
question  of  law  and  fact,  and  not  upon  a 
question  of  medical  science  only.  What  de- 
gree of  mental  capacity  is  necessary  to  the 
making  of  a  will  Is  a  question  of  law,  which 
was  not  to  be  determined  by  the  witness, 
and  as  to  which  he  could  not  be  assumed 
to  be  informed,  unless  the  legal  requisites 
of  testamentary  capacity  were  stated  in  the 
Interrogatory,  or  otherwise  explained  to 
him."  But  it  is  obvious  that,  even  with  such 
an  explanation,  incomplete  as  it  would  or- 
dinarily be,  when  hastily  given  under  such 
circumstances,  a  medical  expert  could  not 
instantly  grasp  and  fully  appreciate  all  of 
the  legal  requisites  of  testamentary  capaci- 
ty, and  that  form  of  inquiry  would  still  be 
objectionable.  The  more  simple  and  better 
form  of  inquiry  "relates  to  mental  soundness 
or  unsoundness,  with  reference,  as  near  as 
may  be,  to  the  particular  act  or  kind  of  act 
in  dispute."  Schouler,  Wills,  8  208.  See, 
also,  Lawson,  Exp.  Ev.  137,  case  IV. 

But  the  proponent  presents  In  rebuttal  nine 
witnesses,  neighbors  and  friends  of  Mrs. 
Perry,  and,  with  one  exception,  all  disinter- 
ested, and  not  related  to  either  of  the  par- 
ties. 

Their  combined  testimony  covers  a  period 
of  nearly  30  years  prior  to  her  death,  and 
comprises  the  condition,  conduct,  and  habits 
of  life  of  Mrs.  Perry  in  their  varied  rela- 
tions with  her  of  a  business  and  social  char- 
acter during  all  this  time.  They  discovered 
no  material  change  in  her  appearance  or 
manner,  and  no  peculiarities  in  her  conver- 
sation or  conduct  One  witness  set  out 
blackberry  bushes  in  her  garden  late  in  the 
fall  after  the  will  was  made  In  August.  She 
waited  upon  him,  "got  the  things"  for  him, 
and  directed  him  how  to  perform  the  work, 
and  he  followed  her  directions.  None  of 
them  observed  anything  "particular"  or  "pe- 
culiar" in  her  habits  not  characteristic  of 
other  ladies  of  her  age  and  experience  in 
life.  She  may  have  been  more  forgetful  of 
the  present  than  of  the  past,  and  may  fre- 
quently have  forgotten  what  she  had  just 
before  said  or  done.  She  may  have  been 
childish,  changeable,  impatient,  and  some- 
times inconsiderate.  Her  judgment  In  re- 
lation to  the  value  of  property  may  not  have 
been  the  most  reliable,  and  her  mind  may 
not  have  been  vigorous  enough  to  grasp  all 
the  features  of  a  complicated  transaction; 
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but  all  this  may  be  said  of  multitudes  of 
elderly  people  whose  competency  to  manage 
simple  and  ordinary  kinds  of  business  is  nev- 
er questioned  by  their  acquaintances  and 
friends.  ''Weakness  of  memory,  vacillation 
of  purpose,  credulity  and  vagueness  of 
thought,  may  all  consist  with  adequate  tes- 
tamentary capacity  under  favorable  circum- 
stances." Schouler,  Wills,  §  70.  "It  is  one 
of  the  painful  consequences  of  extreme  old 
age,"  says  Chancellor  Kent,  "that  it  ceases 
to  excite  interest,  and  is  apt  to  be  left  soli- 
tary and  neglected.  The  control  which  the 
law  still  gives  to  a  man  over  the  disposal 
of  his  property  is  one  of  the  most  efficient 
means  which  he  has  in  protracted  life  to 
command  the  attention  due  his  infirmities." 
Van  Alst  v.  Hunter,  5  Johns.  Ch.  148. 

Appeal  dismissed.    Decree  of  probate  court 
affirmed. 


t 


JOHN  BIRD  CO.  t.  HURLEY. 

(Supreme  Judicial  Court  of  Maine.    May  21, 

1895.) 

Partnership  between  Husband  and  Wife — 

Evidence. 

1.  Much  more  evidence  is  necessary  to  es- 
tablish the  existence  of  a  business  partnership 
between  husband  and  wife  than  between  per- 
sons not  in  that  relation. 

2.  Acts  of  a  wife  in  assisting  or  advising  her 
husband  in  business,  such  as  keeping  the  books, 
making  purchases  and  sales,  examining,  pay- 
ing, or  contesting  bills,  advising  for  or  against 
particular  transactions,  etc.,  and  her  frequent 
use  of  pronouns  in  the  possessive  case  when 
speaking  of  the  business,  are  not  of  themselves 
sufficient  to  establish  her  actual  partnership  in- 
terest against  her  explicit  denial. 

(Official.) 

Assumpsit  by  the  John  Bird  Company  on 
an  account  annexed  to  the  writ,  In  which  the 
balance  claimed  is  $552.19. 

The  action  was  originally  against  William 
P.  Hurley  and  Frances  E.  Hurley,  copartners 
under  the  firm  name  of  the  Rockland  Lime 
Company.  The  defendant  William  P.  Hurley 
having  been  adjudged  an  insolvent  debtor, 
and  the  insolvency  proceeding  being  still 
pending,  the  plaintiff  discontinued  as  to  him. 

Frances  E.  Hurley,  the  other  defendant, 
pleaded  the  general  issue,  and  filed  an  affi- 
davit In  due  form  denying  the  copartnership. 

Verdict  for  plaintiff.  Motion  to  set  aside. 
Granted. 

C.  E.  &  A.  8.  Llttlefleld  and  Mervyn  Ap 
Rice,  for  plaintiff.  W.  H.  Fogler,  for  de- 
fendant 

EMERY,  J.  Some  person  or  persons  were 
carrying  on  a  lime-burning  and  general  store 
business  on  certain  premises  in  Rockland,  un- 
der the  business  name  or  style  of  the  "Rock- 
land Lime  Company,"  at  the  time  the  plain- 
tiff sold  to  blm  or  them  the  bill  of  goods 
sued  for  in  this  action.  William  P.  Hurley 
was  admittedly  carrying  on  that  business 
under  that  name,  either  alone  or   with   a 


partner  or  partners.  He  ordered  these  goods 
for  use  in  the  business,  and  they  were  char- 
ged upon  the  plaintiff's  books  to  the  "Rock- 
land Lime  Company."  Afterwards  William 
P.  Hurley,  upon  petition  of  the  plaintiff  and 
other  creditors,  was  adjudged  an  Insolvent 
debtor,  and  his  business  affairs  were  wound 
up  in  the  Insolvency  court.'  The  plaintiff's 
claim  there  was  the  same  as  sued  for  here, 
and  was  duly  proved  against  William  P. 
Hurley  In  that  court.  Later  still,  the  plain- 
tiff claimed  to  have  discovered  that  one 
Frances  E.  Hurley,  a  woman,  was  In  fact  a 
partner  with  William  P.  Hurley  In  the  busi- 
ness at  the  time  the  latter  ordered  the  goods, 
and  this  suit  is  brought  against  her  as  such 
partner. 

It  nowhere  appears  in  the  evidence  that 
the  plaintiff  or  Its  selling  agent,  at  the  time 
of  the  sale,  supposed  Frances  E.  Hurley  to  bo 
a  partner  in  the  business,  or  sold  the  goods 
upon  her  credit.  Whatever  testimony  was 
offered  in  support  of  that  proposition  was 
ruled  to  be  incompetent  It  had  not  been 
shown  that  any  of  the  plaintiff's  agents  at 
the  time  of  the  sale  were  Informed  of  any 
circumstances  tending  to  prove  her  partner- 
ship interest.  The  plaintiff,  therefore,  could 
recover  only  by  proving  that  Frances  E.  Hur- 
ley was  In  fact  such  partner. 

The  evidence  Introduced  by  the  plaintiff 
upon  this  issue  of  actual  partnership  tends  to 
prove  many  and  various  circumstances,  nota- 
bly acts  and  declarations  of  Frances  E.  Hur- 
ley, which  are  claimed  by  the  plaintiff  to  be 
sufficient  to  establish  her  partnership  Inter- 
est. She  was  the  owner  of  the  real  estate 
used  In  the  business.  She  mostly  kept  the 
books.  These  books  showed  a  personal  ex- 
pense account  of  William  P.  Hurley,  and  one 
of  Frances  E.  Hurley.  She  was  often  about 
In  the  store,  on  the  wharf,  and  at  the  kiln. 
She  often  expressed  her  opinion  as  to  the  ex- 
pediency of  different  transactions  in  the  busi- 
ness. She  personally  directed  matters  at 
times,  as  by  ordering  material  for  the  busi- 
ness or  selling  the  product  She  occasionally 
questioned  bills  presented,  and  assumed  to 
adjust  claims  for  or  against  the  business. 
She  was  personally  urgent  that  there  should 
be  a  union  of  the  lime  burners.  She  Indorsed 
with  her  individual  name  several  notes  given 
in  the  business.  She  often  signed  the  busi- 
ness name  to  letters,  checks,  and  receipts, 
sometimes  with  her  initials  added,  and  some- 
times without.  She  commonly,  if  not  always, 
when  speaking  in  or  of  the  business,  used 
the  first  person  singular  or  plural;  but  there 
was  no  evidence  that  she  ever  said  she  was  a 
partner,  or  said  that  she  had  any  direct  pe- 
cuniary Interest  in  the  business.  It  may  be 
fully  conceded,  however,  that  enough  circum- 
stances, in  kind  and  quantity,  were  shown 
to  amply  prove  that  Frances  B.  Hurley  had  a 
partnership  in  the  business,  in  the  absence  of 
any  other  relation  between  her  and  William 
P.  Hurley  which  would  equally  well  explain 
all  these  circumstances. 
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But  Frances  B.  Hurley  was  all  this  time 
the  wife  of  William  P.  Hurley,  who  admit- 
tedly was  engaged  in  the  business,  and  who 
bad  purchased  these  goods.  We  think  that 
all  she  is  shown  to  have  said  and  done  as  to 
the  business  may  have  been  evoked  by  a 
strong,  but  exclusively  wifely,  interest  in  her 
husband's  affairs.  Her  various  expressions 
of  interest,  and  even  proprietorship,  were  no 
more  than  are  commonly  used  by  farmers' 
wives  when  speaking  of  the  farm  or  dairy. 
As  his  wife,  she  was  naturally  interested  in 
his  business  conduct  and  success.  This  in- 
terest would  be  excited,  not  only  by  wifely 
sympathy,  but  also  by  the  fact  that  her  own 
well-being  would  be  affected  by  his  business 
success  or  failure.  If  she  was,  as  appears  in 
this  case,  a  woman  of  energy  and  business 
capacity,  she  would  naturally  advise,  check, 
and  assist  her  husband,  and  even  carry  on 
more  or  less  of  the  work  herself.  All  that 
she  did  in  this  way  would  not  alone  raise  a 
presumption  that  she  was  In  his  regular  em- 
ploy, and  entitled  to  salary  or  wages  (Holmes 
v.  Waldron,  85  Me.  312,  27  Atl.  176);  nor  any 
presumption  that  she  was  entitled  to  a  share 
of  the  product  (Sampson  v.  Alexander,  66  Me. 
182;  Berry  v.  Berry,  84  Me.  545,  24  Atl.  957). 

The  law  cherishes  the  marriage  relation. 
It  recognizes  the  deep  interest  the  wife  should 
and  does  take  In  the  business  carried  on  by 
the  bead  of  the  family.  It  regards  and  com- 
mends this  Interest  as  arising  naturally  from 
marital  affection  and  duty  rather  than  from 
any  partnership  in  the  business.  This  wifely 
interest  Is  essential  to  the  completeness  of 
the  marriage  relation.  Its  quick  and  ample 
manifestation  should  not  be  restrained  by 
any  fear  of  danger  therefrom  to  the  wife  or 
ber  separate  estate. 

Frances  B.  Hurley  was  a  witness,  and  she 
explicitly  and  emphatically  denied  any  part- 
nership interest  Against  ber  denial,  the 
plaintiff's  evidence  falls  far  short  of  proving 
that  she  was  a  partner. 

In  Massachusetts,  In  1861,  under  statutes 
generally  similar  to  our  present  statutes,  it 
was  held  that  a  business  partnership  be- 
tween husband  and  wife  was  not  contem- 
plated by  the  statute,  and  could  not  be  form- 
ed so  as  to  bind  the  wife.  Lord  v.  Parker, 
3  Allen,  127.  But,  as  this  question  was  not 
raised  nor  argued  here,  we  do  not  consider 
It. 

Motion  sustained.    Verdict  set  aside. 


GRANT  v.  BRADSTREET  et  al. 

(Supreme  Judicial   Court  of  Maine.     July  18, 

1895.) 

BfbcimcPbrformawob— Evidence  of  Parol  Cow- 
tract— Trust  bx  Malcticio. 
1.  The  respondent,  W.  B.,  promised  his 
brother,  P.  B.,  that  if  the  brother  would  re- 
frain from  making  a  will,  and  thus  leave  the 
respondent,  as  heir  and  next  of  kin,  the  sole 
inheritor  of  ail  his  brother's  estate,  he,  the  re- 
spondent, would  pay  a  certain  annuity  out  of 


such  estate  to  a  certain  relative  of  the  two  par- 
ties. Held,  that  such  a  promise,  if  acted  upon, 
may  be  enforced  in  equity,  the  court  abiding  by 
the  case  of  Gilpatrick  v.  Glidden,  16  Atl.  464, 
81  Me.  137. 

2.  The  promise,  however,  must  be  proved 
by  clear  and  convincing  evidence,  especially 
where  the  proof  is  oral,  and  not  In  any  part 
written. 

3.  The  ground  upon  which  equity  obtains  ju- 
risdiction in  such  a  case  is  that  it  would  be  a 
fraud  for  a  party  to  avoid  such  a  contract  mere- 
ly because  it  is  not  attended  with  the  usual 
legal  formalities,  when  the  promise  may  be  as 
certainly  and  safely  proved  in  equity  without 
such  formalities. 

4.  In  no  ordinary  case  would  the  court  be 
satisfied  to  rely  on  the  oral  evidence  of  one  wife 
ness  as  sufficient  to  establish  such  an  alleged 
promise,  especially  against  the  positive  denial 
of  the  respondent,  unless  the  testimony  of  the 
single  witness  be  supported  by  a  considerable 
amount  of  direct  or  indirect  corroboration. 

5.  It  was  admissible  for  the  complainant  to 
show,  in  support  of  such  a  promise,  that  the 
donor,  shortly  before  his  death,  and  prior  to  the 
occasion  when  the  promise  was  made,  said  to 
another  person  that  he  should  direct  the  respond- 
ent to  make  a  donation  to  the  complainant;  and 
such  testimony  has  a  very  strong  probative 
force,  in  aid  of  other  evidence  to  prove  the  com- 
plainant's contention. 

Gilpatrick  v.  Glidden,  16  Atl.  464.  81  Me.  13T, 
affirmed. 

(Official) 

Exceptions  from  superior  court,  Kennebec 
county. 

This  was  a  bill  in  equity  by  William  & 
Grant,  in  which  the  plaintiff  claimed  that  the 
late  Peter  G.  Bradstreet,  of  Gardiner,  Me., 
died  Intestate,  but  before  his  death  instructed 
his  brother,  William  W.  Bradstreet,  who,  In 
case  of  such  Intestacy,  would  be  the  sole 
heir  to  the  property  of  the  deceased,  that  an 
annuity  of  $1,000  annually,  to  be  paid  ac- 
cording to  the  terms  set  forth  In  the  bill 
In  equity,  was  given  to  the  plaintiff  out  of 
the  property  of  the  intestate's  estate,  and 
that  the  defendant  Bradstreet  promised  the 
deceased  that  if  he  would  refrain  from  mak- 
ing any  will  be  would  see  this  annuity  paid 
to  the  plaintiff  out  of  the  estate  of  the  de- 
ceased; that  In  consequence  of  such  prom- 
ise the  deceased  did  refrain  from  making  his 
will,  but  that  the  said  defendant,  notwith- 
standing his  promises,  has  fraudulently  re- 
fused to  pay  the  annuity  aforesaid.  This 
bill  In  equity  was  brought  against  the  de- 
fendant and  the  administrators  of  Peter  G. 
Bradstreet  to  compel  such  payment. 

All  these  allegations  were  denied  by  the 
defendants.  An  Issue  of  fact  was  framed  at 
the  request  of  the  plaintiff,  and  submitted 
to  a  Jury,  who  found  for  the  plaintiff  upon 
the  Issue  submitted.  Defendants  appeal. 
Affirmed.  The  issue  submitted  was  as  fol- 
lows: 

"Did  William  W.  Bradstreet  promise  Peter 
G.  Bradstreet  that  if  be,  the  said  Peter, 
should  die  intestate,  and  he,  the  said  William 
W.,  should  succeed  to  the  said  property  as 
the  sole  heir  and  next  of  kin,  then  he,  the 
said  William  W.,  would,  out  of  said  property, 
pay  to  the  plaintiff  the  sum  of  one  thousand 
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dollars  a  year  during  the  natural  life  of  the 
said  plaintiff,  in  quarterly  payments  of  two 
hundred  and  fifty  dollars  each,  the  first  pay- 
ment to  be  made  December  1,  1889,  and 
thereafterwards  every  three  months?  An- 
swer. Yes." 

"(Bill.)    To  the  Supreme  Judicial  Court,  In 
Equity: 

"William  S.  Grant,  of  Aberdeen,  in  the 
state  of  Washington,  complains  against  Wil- 
liam W.  Bradstreet  of  Gardiner,  in  the  coun- 
ty of  Kennebec,  and  state  of  Maine,  and 
also  against  Weston  Lewis  and  Everett  L. 
Smith,  both  of  said  Gardiner,  administrators 
upon  the  goods  and  estate  of  Peter  G.  Brad- 
street,  deceased,  late  of  said  Gardiner,  and 
says: 

"(1)  That  on  the  13th  day  of  September, 
A.  D.  1889,  Peter  G.  Bradstreet  was  a  resi- 
dent and  inhabitant  of  said  Gardiner,  and 
possessed  of  a  large  estate,  the  amount  of 
which  the  plaintiff  is  unable  to  state;  but 
he  is  Informed  and  believes  that  said  Peter 
was  then  possessed  of  real  estate  of  the 
value  of  fifty  thousand  dollars,  and  personal 
property  of  the  value  of  at  least  two  hun- 
dred and  seventy-five  thousand  dollars. 

"(2)  That  on  said  13th  day  of  September 
the  said  William  W.  Bradstreet  was  the 
brother  of  said  Peter,  and,  inasmuch  as  the 
said  Peter  had  had  no  issue,  and  then  had 
uo  wife,  father,  mother,  sister,  nieces,  neph- 
ews, grandnleces,  grandnephews,  or  brothers 
other  than  the  said  William  then  alive,  the 
said  William  W.  was  then  his  expectant  heir 
at  law  and  next  of  kin,  and  In  the  event 
of  the  death  of  said  Peter  would  have  suc- 
ceeded to  all  of  his  real  estate  in  the  state 
of  Maine,  and  to  all  of  his  personal  property. 

"(3)  That  on  the  said  13th  day  of  Septem- 
ber the  said  Peter  was  suffering  from  a 
mortal  sickness,  and  was  then  conscious  of 
the  fact  that  he  could  not  recover  there- 
from, and  that  his  death  must  soon  take 
place.  When  so  conscious  and  apprehensive 
of  his  early  death,  the  said  Peter,  on  said 
13th  day  of  September,  gave  to  the  said  Wil- 
liam W.  directions  as  to  what  he  desired  the 
said  William  W.  to  do  With  his  property  in 
case  he  should  die  intestate,  and  the  said 
William  should  succeed  to  the  same  as  sole 
heir  at  law  and  next  of  kin.  And  the  plain- 
tiff says  he  is  Informed  and  believes  that  the 
said  William  W.,  among  other  things,  prom- 
ised the  said  Peter  and  gave  him  to  under- 
stand that  If  he,  the  said  Peter,  should  die 
Intestate,  and  he,  the  said  William  W.,  should 
succeed  to  the  said  property  as  sole  heir 
and  next  of  kin,  then  he,  the  said  William 
W.,  would,  out  of  said  property,  pay  to  the 
plaintiff  the  sum  of  one  thousand  dollars  a 
year  during  the  natural  life  of  the  said  plain- 
tiff, in  quarterly  payments  of  two  hundred 
and  fifty  dollars  each,  the  first  payment  to 
be  made  December  1,  A.  D.  1889,  and  there- 
afterwards every  three  months  as  aforesaid. 

"(4)  And  the  said  Peter,  relying  on  the 
aforesaid  promise  and  undertaking  of  the 


said  William  W.,  thereafterwards  refrained 
from  making  a  will,  and  on  the  17th  day  of 
September,  A.  D.  1889,  died  Intestate,  leav- 
ing, .as  the  plaintiff  Is  informed  and  believes, 
real  estate  of  the  value  of  fifty  thousand 
dollars,  and  personal  estate  of  the  value  of 
at  least  two  hundred  and  seventy-five  thou- 
sand dollars;  to  all  of  which  real  estate  the 
said  William  W.  then  succeeded  as  sole  heir 
at  law,  and  to  all  of  which  personal  prop- 
erty, subject  to  the  payment  of  the  funeral 
charges,  expenses  of  last  sickness,  debts, 
and  expenses  of  administration,  the  said 
William  W.  then  became  entitled  as  sole 
next  of  kin. 

"(5)  At  a  term  of  the  probate  court  held  at 
Augusta,  within  and  for  said  county  of  Ken- 
nebec, on  the  second  Monday  of  October,  A. 
D.  1889,  Weston  Lewis  and  Everett  L.  Smith 
were  duly  and  legally  appointed  adminis- 
trators upon  the  goods  and  estate  of  the 
said  Peter  G.  Bradstreet,  and  thereafter- 
wards accepted  said  trust,  and  qualified  by 
giving  bonds  as  the  law  directs.  Although 
more  than  two  years  have  elapsed  since 
said  appointment  and  qualification,  the  said 
administrators  have  filed  no  inventory  and 
no  account  But  the  plaintiff  says  he  is  In- 
formed and  believes  that  the  said  adminis- 
trators have  paid  large  sums  of  money  and 
delivered  large  amounts  of  securities  to  the 
said  William  W.  on  account  of  his  distribu- 
tive share  of  Bald  estate,  in  all  amounting 
to  one  hundred  thousand  dollars,  and  that, 
after  the  payment  of  all  debts  and  lawful 
charges,  there  remains  in  the  hands  of  said 
administrators  personal  property  of  the  value 
of  at  least  one  hundred  thousand  dollars,  to 
all  of  which  the  said  William  W.  Is  entitled 
by  law  as  next  of  kin. 

"(6)  The  plaintiff  says  that  the  said  Wil- 
liam W.  succeeded  to  all  of  said  real  and 
personal  estate  charged  with  the  trust  of 
paying  to  the  plaintiff  the  sum  of  one  thou- 
sand dollars  a  year  In  the  manner  and  at 
the  time  aforesaid,  and  that  he  obtained  and 
accepted  title  and  right  to  the  same  subject 
to  the  fulfillment  and  performance  of  said 
trust,  and  now  holds  the  same,  and  will 
hold  said  property  now  in  the  hands  of  said 
administrators,  with  the  trusts  Imposed 
thereon  by  reason  of  the  aforesaid  promise 
and  undertaking  of  him,  the  said  William  W. ; 
yet  the  plaintiff  says  that  he  has  requested 
the  said  William  W.  to  pay  to  him  the 
amounts  so  by  said  William  W.  to  be  paid 
as  aforesaid  quarterly  from  and  after  De- 
cember 1,  A.  D.  1889,  but  the  said  William 
W.  has  refused  so  to  do,  and  further  refuses 
to  fulfill  said  trust  in  the  future,  or  to  make 
the  plaintiff  any  payment  thereunder  now 
or  In  the  future. 

"The  plaintiff  prays  as  follows: 

"(1)  That  It  may  be  declared  that  all  of 
the  estate  of  said  Peter  G.  Bradstreet  by 
said  William  W.  Bradstreet  heretofore  or 
hereafter  received,  and  all  of  said  estate  in 
the  hands  of  the  administrators  thereof   to 
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which  the  said  Wmiam  W.  Bradstreet  is  now, 
or  may  hereafter  be,  entitled  as  sole  heir  and 
next  of  kin,  la  and  shall  be  charged  with  a 

trust  in  favor  of  the  plaintiff  for  the  pay- 
ment to  him  of  the  sum  of  one  thousand 
dollars  a  year,  in  quarterly  payments,  be- 
ginning December  1,  1889,  with  Interest  on 
all  overdue  payments,  to  the  date  of  the  de- 
cree herein,  and  thereafterwards  during  the 
natural  life  of  the  plaintiff. 

"(2)  That  the  said  William  W.  Bradstreet 
may  be  decreed  to  pay  to  the  plaintiff  the 
several  sums  due  to  him  under  the  aforesaid 
trust,  being  two  hundred  and  fifty  dollars 
due  December  1,  A.  D.  1889,  with  interest 
thereon,  and  a  like  sum,  with  interest  there- 
on, at  the  end  of  each  period  of  three  months 
thereafter. 

"(3)  That  It  may  be  decreed  that  the  plain- 
tiff is  entitled  to  have  paid  to  him  out  of 
the  estate  of  Peter  G.  Bradstreet  received 
and  to  be  received  by  the  said  William  W. 
Bradstreet  the  sum  of  one  thousand  dollars 
a  year  in  quarterly  payments  of  two  hun- 
dred and  fifty  dollars  each,  beginning  De- 
cember 1,  A.  D.  1889,  for  and  during  the 
natural  life  of  the  plaintiff,  with  lawful  in- 
terest on  such  of  said  payments  as  are  now 
overdue. 

"(4)  That  the  defendant  William  W.  Brad- 
street may  be  ordered  and  decreed  to  exe- 
cute such  deed  or  deeds  of  covenant,  and 
give  such  security  for  the  performance  there- 
of, as  shall  insure  to  the  plaintiff  the  pay- 
ment of  the  aforesaid  annuity  of  one  thou- 
sand dollars  a  year  in  the  manner  and  at 
the  times  aforesaid,  for  and  during  the  nat- 
ural life  of  the  plaintiff. 

"(5)  That  the  defendants  Weston  Lewis 
and  Everett  L.  Smith  may  be  enjoined  and 
restrained  from  making  any  further  pay- 
ments from  the  estate  of  Peter  G.  Bradstreet 
to  the  said  William  W.  Bradstreet,  until  the 
said  William  W.  Bradstreet  shall  perform 
the  trusts  hereinbefore  set  forth,  and  as  shall 
be  by  this  honorable  court  declared. 

"(6)  That  for  the  purposes  all  necessary  or 
proper  accounts  may  be  taken,  inquiries 
made,  and  decision  given,  and  that  the  plain- 
tiff may  have  his  costs  of  this  suit. 

"(7)  That  the  plaintiff  may  have  such  fur- 
ther or  other  relief  as  the  nature  of  the  case 
may  require  and  to  this  honorable  court  shall 
seem  fit  and  proper. 

"Wherefore  the  plaintiff  further  prays  that 
«ach  of  said  defendants  may  be  required  to 
make  full,  true,  and  perfect  answer,  but  not 
upon  their  oaths,  answers  under  oath  being 
hereby  specially  waived,  to  all  and  singular 
the  matters  hereinbefore  stated  and  charged 
as  fully  and  particularly  as  if  the  same  were 
hereinafter  repeated,  and  they  were  severally 
and  distinctly  interrogated  in  relation  there- 
to. 

"And  further,  that  this  honorable  court  will 
Issue  its  temporary  injunction  commanding 
the  said  Weston  I>ewis  and  Everett  L.  Smith 
to  make  no  further  payments  of  money  or  de- 


liveries of  property  from  the  estate  of  said 
Peter  G.  Bradstreet  to  the  said  William  W. 
Bradstreet,  his  heirs,  executors,  administra- 
tors, attorneys,  agents,  or  assigns,  during  the 
pendency  of  this  complaint,  etc. 

"William  S.  Grant 
"Dated  November  2,  A.  D.,  1891. 
"Heath  and  Tuell, 

"Complainant's  Solicitors," 

Exceptions. 

As  bearing  upon  the  issue  submitted  to  the 
Jury,  the  plaintiff  introduced  as  a  witness  one 
William  G.  Ellis,  who  testified  as  follows: 

"Q.  Now,  whether  or  not  shortly  before  the 
death  of  your  cousin,  Peter  Bradstreet,  you 
had  a  conversation  with  him  in  regard  to 
William  Grant,  and,  If  so,  when  was  It?  A. 
It  was  the  Friday  week  before  be  died  Tues- 
day,—that  is,  eleven  days  before. 

"Q.  State  what  the  conversation  was.  (Ob- 
jected to,  and  admitted  subject  to  exception.) 
A  He  said  he  was  going  to  tell  William 
Bradstreet  to  look  out  for  Peter  Grant  and 
William  Grant  and  Eliza. 

"Q.  Did  he  state  the  amounts  or  sums? 
Was  the  statement  any  more  specific  than 
you  have  given  it?  A.  No,  I  had  no  other 
talk  with  him  after  that  In  regard  to  that." 

To  the  admission  of  this  evidence  the  de- 
fendants seasonably  excepted.  Upon  the  tes- 
timony of  Miss  Fairbanks,  the  presiding  jus- 
tice charged  the  jury  in  part  as  follows: 

"Did  she  hear  what  she  says  she  did?  And 
if  she  did,  what  was  the  nature  of  that  trans- 
action? Was  it  the  Intention  of  Peter  Brad- 
street to  leave  it  entirely  to  the  discretion 
of  William  whether  he  should  have  It  or  not? 
Or  was  it  a  request,  like  all  the  others,  which 
William  had  cheerfully  assented  to  and  offer- 
ed to  carry  out,  if  no  will  was  made?  As 
bearing  upon  this  proposition,  what  was  the 
real  Intention  of  the  parties,  if  you  find  there 
was  a  reference  made  to  the  name  of  Wil- 
liam Grant,  as  testified  to  by  this  witness? 
The  testimony  of  William  Ellis  was  received 
of  what  he  heard  Peter  Bay  eleven  days  be- 
fore that,  tending  to  Illustrate  the  Intention 
and  characterize  the  reference  to  the  name 
of  William  S.  Grant,  if  made  as  claimed  by 
Augusta  Fairbanks.  William  Ellis  says  that 
eleven  days  before  Peter  Bradstreet  said  to 
him:  'I  am  going  to  tell  William  to  look  out 
for  Eliza  and  Peter  and  William  Grant.' 
You  will  have  a  right,  I  say,  to  consider  that 
as  tending  to  illustrate  the  nature  of  the 
transaction  which  Augusta  Fairbanks  testi- 
fies to.  Would  it  tend  to  show  that  he  was 
going  to  tell  him  to  do  it,  as  he  did  the  oth- 
ers? or  was  he  to  leave  it  entirely  to  his  dis- 
cretion, and  he  might  do  it  or  not,  as  he  saw 
fit?  It  would  have  some  tendency  to  illus- 
trate the  nature  of  that  transaction.  This 
class  of  testimony  in  kindred  inquiries  is  uni- 
formly received.  Questions  often  arise  with 
reference  to  gifts  made  in  contemplation  of 
death,  gifts  of  personal  property  which  may 
be  absolutely  delivered  at  the  time.    Ques- 
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tlons  arise  whether  a  given  transaction, 
claimed  to  amount  to  a  perfected  gift,  -was  or 
not  Intended  as  an  absolute  gift  by  the  al- 
leged donor;  and  in  reference  to  such  In- 
quiries his  previous  declarations,  and  letters 
written  by  him,  showing  an  Intention  to 
make  provision  for  the  alleged  donee,  have 
uniformly  been  received.  So  here,  after  hear- 
ing the  testimony  of  the  defense,  to  which  I 
shall  more  particularly  call  your  attention,— 
after  hearing  the  testimony  of  William  Brad- 
street  as  to  what  he  said  to  his  brother  when 
first  they  had  their  Interview  in  regard  to 
these  bequests,  when  he  said  that  he  told  him 
be  would  do  whatever  he  wished  him  to  do, 
provided  no  will  was  made  to  interfere,— you 
have  a  right  to  inquire  what  was  the  relation 
of  those  parties,  what  was  the  state  of  mind 
of  Peter  Bradstreet  in  regard  to  his  brother. 
Did  he  have  the  utmost  confidence  that  his 
brother  would  carry  out  any  such  request, 
so  that  In  bis  mind  any  request  of  his  was 
substantially  the  same  as  a  gift?  If  you 
find  that  to  be  so,  then  I  say  to  you,  you 
would  have  a  right  to  consider  this  evidence 
of  William  Ellis  as  having  some  tendency  to 
establish  the  issue  In  this  case,  if  you  believe 
it  to  be  true;  because  the  situation  would  be 
closely  analogous  to  the  case  of  an  ordinary 
gift  depending  wholly  upon  the  express  wish 
of  the  alleged  donor. 

"It  would  have  no  necessary  tendency,  of 
course,  in  an  ordinary  case,  to  show  that  the 
conversation  did  take  place;  because  a  per- 
son may  express  a  desire  or  intention  to  do 
a  thing  and  entirely  change  It  within  the 
next  eleven  days;  but  when  you  find,  if  you 
do  find,  that  the  relation  between  them  was 
such  that  any  wish  expressed  by  Peter  Brad- 
street  would  be  carried  out,  and  was  so  un- 
derstood by  the  parties,  fully  and  freely,  as 
fully  as  could  be  expressed,  that  there  was 
that  confidential  relation  between  them,  you 
would  have  a  right  to  consider  this  as  having 
some  tendency  to  show  what  the  Intention  of 
Peter  Bradstreet  was.  But  as  I  say,  what 
tendency  it  does  have  Is  entirely  for  you,  or 
what  probative  force  it  shall  have  is  entirely 
for  you,  because  parties  have  a  right  to 
change  their  minds,  and  may  have  done  so." 

To  this  portion  of  the  charge  the  defend- 
ants seasonably  excepted. 

After  the  verdict  of  the  Jury,  the  presiding 
justice,  without  argument,  ordered  a  pro  for- 
ma decree  for  the  plaintiff,  and  the  defend- 
ants filed  exceptions,  and  also  seasonably  ap- 
pealed from  the  pro  forma  decree. 

H.  M.  Heath  and  O.  A.  Tuell,  for  plaintiff. 
Orville  D.  Baker  and  L.  C.  Cornish,  for  de- 
fendants. 

PETERS,  C.  3.  On  the  trial  of  this  cause 
in  equity  the  Jury  found  as  a  matter  of  fact 
that  the  respondent  William  W.  Bradstreet 
verbally  promised  his  brother,  Peter  G.  Brad- 
street. during  the  last  sickness  of  the  latter, 
and  but  a  few  days  before  his  death,  that,  if 


Peter  should  die  intestate,  leaving  him,  Wil- 
liam, as  his  sole  heir  and  next  of  kin  to  suc- 
ceed to  all  of  Peter's  estate,  he  would  pay, 
out  of  the  estate  so  to  be  Inherited  by  him,  to 
William  S.  Grant,  the  complainant,  $l,00o 
annually  during  the  complainant's  natural 
lifetime. 

That  such  a  promise,  If  fully  and  absolutely 
proved,  may  be  enforced  by  a  court  of  equity 
as  a  charge  upon  the  estate  of  the  Intestate, 
however  hazardous  or  impolitic  such  a  prece- 
dent may  to  some  minds  seem  to  be,  is  an 
established  doctrine  In  this  state,  as  carefully 
elucidated  and  maintained  In  the  late- impor- 
tant case  of  Gilpatrlck  v.  Glidden,  81  Me. 
137,  10  Atl.  404.  Evidently  the  risk  of  ac- 
cepting and  acting  upon  such  doctrine  con- 
sists mainly  In  the  temptation  which  judges 
and  Juries  are  subjected  to  through  sympa- 
thy or  misunderstanding  to  allow  these  Irreg- 
ular dispositions  of  property  to  be  established 
upon  untrustworthy  and  insufficient  evidence. 

Therefore,  when  those  legal  formalities 
which  are  usually  observed  for  conveying  or 
transmitting  property  are  to  be  dispensed 
with  in  favor  of  equitable  rules  on  the  sub- 
ject, the  facts  upon  which  the  equitable  su- 
periority Is  to  be  allowed  should  be  estab- 
lished by  clear  and  Indubitable  evidence. 
And  this  requirement  applies  with  great 
force  in  the  present  case,  where  the  com- 
plainant's claim  could  be  legally  proved  only 
by  a  will  signed  by  the  donor  and  attested  by 
three  witnesses,  while  It  is  proposed  to  be 
equitably  proved  mainly  by  the  testimony  of 
a  single  witness,  without  being  evidenced  by 
any  writing  whatever.  Equity  herself  as- 
sures us  that  in  such  a  case  the  evidence 
must  be  strong  and  certain  enough  to  pro- 
duce conviction  in  every  reasonable  mind. 
The  very  ground  upon  which  equity  obtains 
jurisdiction  in  this  class  of  cases  Is  the  plea 
set  up  by  her  that  it  would  be  unjust  and 
fraudulent  to  require  that  parol  gifts  shall 
fall  of  effect  merely  for  want  of  legal  for- 
malities to  uphold  them,  when  In  equity  pro- 
cedure the  necessary  facts  can  be  Just  as 
surely,  though  differently,  proved.  The  ar- 
gument in  behalf  of  the  equitable  jurisdiction 
Is  that  the  only  object  of  strict  legal  forms 
is  to  attain  a  high  degree  of  certainty  in  such 
important  matters,  and  that  just  as  much 
certainty  can  be  assured  in  equity  as  by  the 
legal  requirements. 

Whether  the  evidence  adduced  In  support 
of  this  claimant's  case  can  stand  the  test 
which  we  make  the  standard  for  Judging  this 
case  and  all  such  cases  is  the  question  here. 
The  complainant  la  obliged  to  rely  greatly  on 
the  testimony  of  Augusta  Fairbanks,  who  un- 
dertakes to  reproduce  the  substance  of  a  part 
of  a  conversation  between  the  two  Brad- 
streets,  which  she  overheard  when  In  a  room 
adjoining  the  one  they  were  In  at  the  time 
referred  to.  Most  of  the  circumstances  at- 
tending the  situation  of  the  parties  at  tbe 
time  are  not  disputed. 

The  interview  between  the  brothers  toot 
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place  Friday  forenoon,  September  13,  1889; 
Peter'8  death  occurring  on  the  Tuesday  next 
afterwards.  William  was  then  72  years  old. 
Peter  was  the  elder  of  the  two,  and  never 
was  married.  He  died  intestate,  leaving  his 
brother  the  inheritor  of  all  his  property. 
They  had  been  partners  in  business  for  nearly 
a  lifetime,  and  had  acquired  large  estates, 
both  jointly  and  individually.  They  had  the 
confidence  of  the  community  as  business  men, 
and  each  had  an  unlimited  confidence  in  the 
integrity  and  business  ability  of  the  other. 
The  complainant  was  a  second  cousin  of 
Peter  Bradstreet,  as  also  was  Peter  Grant, 
whose  name  will  appear  hereafter.  Another 
prominent  figure  in  the  sketch  was  Eliza  Fer- 
guson, who  had  been  a  faithful  and  trusted 
housekeeper  for  Peter  Bradstreet  for  many 
years. 

Miss  Fairbanks,  the  witness,  a  resident  of 
West  Gardiner,  and  evidently  a  person  of 
mature  character,  and  of  more  than  ordinary 
intelligence  and  education  for  one  in  her  sta- 
tion In  life,  commenced  to  do  housework  for 
Peter  In  February,  1889,  continuing  in  that 
employment  exclusively  until  Peter  was  tak- 
en sick,  about  three  weeks  before  his  death, 
when  she  took  charge  of  him  as  his  nurse, 
and  continued  in  that  capacity  until  be  died. 
On  the  morning  of  the  day  in  question  Wil- 
liam came  to  his  brother's  room,  as  he  was 
in  the  dally  habit  of  doing,  and  left  word  that 
his  brother  should  see  no  callers  that  morn- 
ing, as  he  was  to  do  some  business  with  him, 
which  would  require  all  his  brother's  strength. 
Miss  Fairbanks  thereupon  bolstered  up  the 
sick  man  with  pillows  under  his  head,  in 
readiness  to  see  William,  and  she  then  re- 
tired to  her  own  room  in  the  rear  of  the  sick 
room,  not  seeing  William  when  he  came  in 
the  room,  nor  during  the  time  he  was  there, 
but  hearing  him.  She  left  the  doors  open 
between  the  two  rooms,  so  that  she  could 
hear  if  she  should  be  called  for  anything,  and 
was  lying,  during  the  conversation  between 
Peter  and  Wiilliam,  on  her  back  upon  her 
own  bed,  for  the  purpose  of  obtaining  rest 

The  house  is  an  old-fashioned  two-story 
dwelling,  facing  the  Kennebec  river,  in  the 
city  of  Gardiner,  with  four  rooms  both  above 
and  below,  and  Peter's  bed  was  in  the  soutn- 
east  corner  of  the  front  room  upstairs,  the  cor- 
ner furthest  off  from  the  passageway  between 
his  room  and  the  room  of  Miss  Fairbanks.  Her 
bed  was  in  the  southwest  corner  of  her  room, 
in  the  rear  of  his,  being  the  corner  of  her 
room  the  most  distant  from  such  passageway. 
So  that  the  whole  distance  between  the  two 
beds  was  the  greatest  attainable  in  the  two 
rooms,  excepting  that  neither  bed  was  ex- 
actly In  a  corner,  as  a  space  was  left  be- 
tween the  bed  and  the'  walls  in  either  room 
wide  enough  to  allow  a  person  to  get  around 
the  beds.  The  rooms  were  of  rectangular 
shape,  his  measuring  15  feet  4  Inches  by  14 
feet  1  inch,  and  hers  measuring  15  feet  4 
inches  by  12  feet  10  Inches.  The  space  or 
passageway  between  rooms  measures  about 


3  feet  in  length.  A  light  stand  in  his  room, 
mentioned  In  the  testimony,  was  about  3  feet 
by  18  inches. 

The  foregoing  statement  leads  up  to  the  tes- 
timony of  Miss  Fairbanks  touching  the  main 
issue  In  the  case,  and  we  quote  from  her  di- 
rect examination: 

"Q.  Just  before  William  returned  to  the 
room,  did  Peter  give  you  any  directions  as 
to  where  to  go,  or  what  you  should  do?  A. 
yes,  sir;   he  did. 

"Q.  In  consequence  of  the  directions  that 
you  received  from  him,  then,  what  did  you 
do,  and  where  did  you  go?  A.  I  went  Into 
my  room,  and  laid  down  on  the  bed,  ready  if 
he  called  me  to  go  In,  as  I  expected  he  would. 

"Q.  While  you  were  lying  down  on  the  bed, 
who  came  into  Peter's  room,  if  anybody?  A. 
William  Bradstreet. 

"Q.  And  what,  so  far  as  you  know,  did  he 
first  do  when  he  went  into  the  room?  A. 
First  I  remember  of  his  moving  a  stand  out, 
and  heard  him  handling  paper  on  the  stand, 
and  be  sat  down  and  talked  with  Peter 
Bradstreet  for  some  time.  I  heard  him  call 
several  names,  but  I  did  not  hear  the  first 
part  of  the  conversation,  because  I  did  not 
Interest  myself  in  It     I  could  not  repeat  it. 

"Q.  What  was  the  first  conversation  that 
you  recollect  and  that  you  noticed?  A  First 
1  heard  them  talking  about  having  Mr.  Ellis 
come  down  that  day;  telegraphing  for  him 
to  come  down.  That  is  the  first  thing  I  re- 
member of  their  saying. 

"Q.  What  next  do  you  recollect?  A.  Then 
the  next  I  took  notice  of  was  when  he  spoke 
of  Miss  Ferguson,  providing  for  Miss  Fergu- 
son. Knowing  her,  I  was  interested  in  the 
talk,  and  noticed  what  was  said. 

"Q.  What  did  you  hear  said  about  Miss 
Ferguson?  A.  I  heard  the  request  that  Peter 
Bradstreet  made,  what  they  decided  on,  the 
amount  to  be  left  her,  and  the  way  it  should 
be  left,  and  heard  considerable  talk  made  in 
regard  to  her.  Peter  Bradstreet  was  very 
anxious  that  she  should  be  provided  for.  (Ob- 
jected to.) 

"Q.  State  the  substance  of  what  you  can 
recollect  that  Peter  said  about  Eliza  Fergu- 
son? A.  I  cannot  repeat  the  conversation  of 
both.  He  said  he  wished  her  to  have  an  in- 
come, a  quarterly  income  of  four  dollars  a 
week,  and  be  proposed  some  way  that  it 
should  be  left  her,  and  something  was  said 
about  its  being  left  to  her  In  trust  a  certain 
income  being  drawn  from  a  certain  amount, 
and  that  he  wanted  a  special  provision  made 
for  her.  Spoke  of  certain  amounts,  and  final- 
ly decided  on  a  certain  amount 

"Q.  What  was  the  amount  they  finally  de- 
cided upon?  A.  Eighteen  dollars  a  week. 
Took  several  amounts,  and  he  finally  decided 
on  eighteen  dollars  a  week,— special  provision 
made  for  her. 

"Q.  What  was  said  next?  A  After  they 
talked  about  that— It  was  some  little  time- 
Peter  Bradstreet  said  he  wanted  to  provide 
for  William  Grant    Said  perhaps  be  had  bet- 
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ter  leave  It  to  him  the  same  way  he  did  for 
Eliza,  pay  It  to  him  quarterly. 

"Q.  What  did  William  say  to  that?  A.  He 
thought  it  was  a  good  idea,  and  agreed  to  It. 
Seemed  to  think  as  he  did  about  it,— that  It 
<had  better  be  paid  in  that  way,— and  Peter 
said  William  Grant  he  would  leave  a  thou- 
-sand  dollars  a  year,  payable  quarterly,  com- 
mencing the  first  of  December. 

"Q.  What  did  William  say  in  the  talk?  A. 
They  spoke  of  what  this  income  should  be 
taken  from,  and  from  their  conversation  he 
agreed  to  carry  out  the  request 

"Q.  State,  as  nearly  as  you  can,  Just  what 
William  said;  not  the  exact  words,  but  the 
substance  of  It,  as  you  can  best  recollect  It 
A.  The  exact  conversation  I  did  not  remem- 
ber, but  I  knew  what  they  meant  when  they 
were  talking,  and  understood  It  at  the  time 
they  were  talking.  I  beard  It  at  the  time, 
but  I  forget  the  exact  conversation  between 
them. 

"Q.  Do  you  mean  to  say  you  have  stated 
*he  substance  of  It  as  you  recollect  it?  A. 
Yes,  that  is  the  substance.  The  exact  lan- 
guage I  do  not  undertake  to  recall. 

"Q.  Was  any  one  talked  about  after  com- 
pleting the  talk  about  William  Grant?  A. 
Then  he  said  he  wanted  to  provide  for  Peter 
Orant  and  thought  he  would  leave  that  in 
the  same  way  be  did  Mr.  William  Grant's. 
He  said  he  wished  to  give  him  five  hundred 
-dollars  a  year,  payable  quarterly,  commen- 
cing the  first  of  December. 

"Q.  What  did  William  say  in  respect  to 
•that?  A.  He  thought  favorably  of  it  and 
agreed  to  carry  out  the  request 

"Q.  Was  anything  said  In  the  conversation 
about  this  being  safe?  What  was  there  about 
that?  A.  Yes,  when  providing  for  Miss  Fer- 
guson. He  said  he  wanted  her  provided 
for  so  that  nothing  ever  would  happen  that 
she  would  be  dependent  and  be  proposed 
some  way  that  it  should  be  left  to  her,  or 
William  spoke  of  some  way  that  it  should  be 
4eft  to  her,  and  Peter  Bradstreet  seemed  to 
feel  a  little  doubtful  about  it  and  Mr.  Brad- 
street  said  It  was  safe,  there  never  would  be 
Any  trouble  or  danger;  that  she  was  safely 
provided  for,  as  safe  as  could  be  at  all." 

By  the  Court: 

"Q.  How  much  did  you  say  was  agreed 
-upon  for  her?  A.  Four  dollars  a  week,  her 
regular  income  at  first 

"Q.  What  about  the  eighteen  dollars?  A. 
That  seemed  to  be  a  special  provision  made 
•for  her." 

Direct: 

"Q.  After  this,  did  you  have  any  talk  your- 
self with  Peter  about  William?  A.  No.  I 
also  never  had  any  talk  with  William  Brad 
street  about  it 

-*Q.  And  after  Peter's  death,  did  you  have 
any  communication  of  any  kind  with  the 
plaintiff,  Mr.  Grant  in  regard  to  the  matter? 
A.  No,  sir. 

"Q.  How  long  after  his  death,  before  you 


spoke  of  it  to  anybody?  A.  The  first  of  No- 
vember I  spoke  of  it  first 

"Q.  When  In  November?  A.  It  was  the  first 
week  in  November.  I  could  not  state  the  date. 
It  was  in  1889,  about  six  weeks  after  he  died. 

"Q.  Now,  do  you  know  what  the  relations 
were  existing  between  Peter  Bradstreet  and 
William  Grant  or  did  you  know,  during  the 
life  of  Peter  Bradstreet?  (Objected  to,  and 
admitted.)    A.  I  did,  in  a  measure,  know." 

To  Mr.  Baker:  "William  Grant  was  not  at 
the  house  at  any  time  when  I  was  there. 

"Q.  State  from  whom  your  information 
came  in  regard  to  their  relations?  A.  Mr. 
Peter  Grant"     (Peter  Bradstreet?) 

We  quote  also  from  the  cross-examination  of 
Miss  Fairbanks: 

"Q.  Then  what  did  you  hear  next?  I  heard 
him  move  a  stand  out  and  rattle  paper  on  the 
stand,  and  sit  down  and  get  up. 

"Q.  Where  was  this  stand  kept  that  you 
speak  of?  A.  Right  next  to  the  chair.  From 
the  hall  door  to  the  door  of  my  room  was  a 
commode  and  the  stand  and  a  chair. 

"Q.  That  would  be  along  the  north  wall  of 
the  sick  room?  A.  Yes,  sir.  I  heard  him 
move  the  stand  from  there  out  towards  the 
center  of  the  room. 

"Q.  You  could  distinguish  the  direction  in 
which  it  was  moved  by  your  mere  sense  of 
hearing?  A.  No,  I  could  not  tell  just  the  di- 
rection, but  it  was  moved  out 

"Q.  How  much  of  a  stand  was  that?  A. 
Two  feet  wide  and  three  feet  long.  It  was 
Just  a  light  stand. 

"Q.  Now,  after  you  heard  the  stand  moved 
out  as  you  say,  towards  the  center  of  the 
room,  you  heard  the  rattling  of  paper  did 
you?    A  Yes,  sir. 

"Q.  What  sort  of  sound  of  paper,  newspa- 
per or  writing  paper,  or  what?  A  It  was 
writing  paper  that  is  always  on  the  stand 
there. 

"Q.  Ordinary  note  paper  In  size,  or  what 
kind  of  paper?  A  I  could  not  say  what  kind 
of  paper.  I  don't  remember.  I  heard  the  pa- 
per being  rattled. 

"Q.  And  that  was  just  before  you  heard  the 
stand  moved  was  it?    A.  Yes,  sir. 

"Q.  Was  there  pen  and  ink  there  in  the 
room  to  do  this  writing  with  which  you  speak 
of?     A.  I  don't  think  there  was. 

"Q.  You  were  not  requested  to  bring  any, 
and  did  not  bring  any?  A.  No,  sir:  not  at 
that  time;  not  while  William  Bradstreet  was 
there. 

"Q.  Then  did  you  hear  the  sound  of  writing 
after  you  heard  the  paper  rattle  and  the  stand 
moved  out?  A.  I  did  after  a  while,  but  not 
directly  after. 

"Q.  How  loud  a  noise  was  this  sound  of 
writing  that  you  heard,  quite  distinct  and 
loud?  A.  No,  loud  enough  so  I  could  hear  it 
I  heard  it  during  his  interview  with  him. 

"Q.  Across  your  room  and  through  the  pas- 
sageway and  across  his  room  you  heard  readi- 
ly the  sound  of  writing?    A  Yes,  sir. 
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"Q.  Was  It  writing  with  a  pen  or  pencil 
tbit  yon  heard?  A.  I  don't  think  It  was  with 
a  pen  and  Ink. 

"Q.  Yon  could  distinguish  at  that  time,  and 
noted  It,  that  this  Bound  of  writing  you  beard 
was  pencil  writing?  A.  No,  it  was  not  from 
the  sound  that  I  Judge  from. 

"Q.  It  did  not  make  a  sound  as  of  pen  and 
ink  you  say?  A  I  did  not  judge  from  the 
sound  that  I  heard. 

"Q.  I  did  not  ask  you  that,  but  simply 
whether  It  did  make  the  sound  of  pen  and  ink 
writing?  A  I  don't  remember  about  that  I 
don't  remember  what  I  Judged  from. 

"Q.  But  yon  heard  the  sound  of  the  writing? 
A.  Yes,    sir. 

*Q.  And  that  was  distinct?    A.  Yes,  sir. 

"Q.  And  you  concluded  It  was  lead-pencil 
writing?  A  I  didn't  think  anything  about  it 
at  the  time,  whether  lead  pencil  or  what  it 
was. 

"Q.  If  you  didn't  think  anything  of  it  at  the 
time,  when  did  it  afterwards  become  impor- 
tant for  you  to  remember?  A  In  thinking  it 
over,  I  judged  it  was  lead  pencil,  because— 

"Q.  I  don't  ask  you  your  reasons,  but  sim- 
ply when  it  first  came  into  your  mind  to  dis- 
tinguish between  the  sound  of  pen  and  pencil 
in  writing  in  that  room.  How  long  after  was 
it?  A  I  don't  remember;  some  time  after. 
I  bad  occasion  to  think  of  it,  and  from  cer- 
tain reasons  I  judged  it  was  a  pencil. 

"Q.  How  long  a  time  did  you  hear  the  sound 
of  this  writing  of  pencil  across  those  two 
rooms  and  passageway?  A  At  different  times 
during  the  time  he  was  there. 

"Q.  And  was  this  sound  of  lead  pencil  writ- 
ing usually  followed  by  the  rattling  of  paper? 
A  Yes,  sir. 

"Q.  And  those  different  noises,  the  man  sit- 
ting down  and  writing  with  a  lead  pencil,  you 
distinguished  while  you  were  lying  on  the  bed 
across  the  two  rooms  and  passageway,  did 
you?     A  Yes,  sir.    •    •    ♦ 

"Q.  Did  you  hear  writing  done  during  the 
conversation  as  to  the  Grants,  or  either  of 
them?  A.  I  could  not  say  that  I  remember 
any  special  time  that  I  heard  It,  but  I  heard 
it  after  that  several  times. 

"Q.  Either  during  or  immediately  after  the 
conversation  that  you  thought  you  beard  with 
reference  to  William  Grant,  the  plaintiff  here, 
did  yon  hear  this  sound  of  writing  and  the 
rattling  of  paper?  A  I  presume  I  did.  I 
could  not  say  for  certain.  But  I  heard  It  di- 
rectly after  that  I  heard  the  writing  all  the 
time,  or  occasionally  during  the  interview. 

"Q.  So  that  the  sounds  of  writing  ran  right 
along  with  the  conversation?  A.  Oh,  no. 
The  writing  was  at  different  times  in  the 
conversation." 

It  certainly  gives  weight  to  her  testimony 
that  Miss  Fairbanks,  in  the  foregoing  sketch 
of  important  events,  shows  her  possession  of 
a  Rtr»n£  intelligence,  and  It  adds  still  more 
weight  to  her  statement  that  her  character  for 
integrity  cannot  reasonably  be  questioned, 
i  'iron  the  most  careful  scrutiny  of  all  the  evi- 


dence, no  motive  is  seen  that  would  be  likely 
to  induce  her  to  suppress  or  pervert  the  truth. 
She  stood  virtually  in  the  attitude  of  a  stran- 
ger to  all  the  parties  interested  in  her  testi- 
mony. The  most  that  can  fairly  be  urged 
against  the  literal  truthfulness  of  her  narra- 
tive is  that  in  her  description  of  the  move- 
ments in  the  sick  room  she  possibly  may  have 
been  unconsciously  led  Into  some  exaggeration 
of  certain  of  the  less  important  particulars. 
Influenced  as  she  naturally  would  be  by  her 
own  inferences  as  to  the  purposes  of  such  a 
meeting. 

And  still  we  should  be  averse  to  accepting 
her  testimony,  or  that  of  any  other  single 
witness,  upon  which  to  establish  such  an  im- 
portant result  as  the  complainant  claims,  un- 
less the  testimony  of  the  single  witness  be 
supported  by  a  considerable  amount  of  di- 
rect or  circumstantial  corroboration.  Snch  a 
heavy  structure  may  not  be  so  safely  sus- 
tained by  a  single  column,  however  sound  its 
material  may  be,  as  it  would  be  with  the  aid 
of  other,  even  much  less  substantial,  sup- 
ports. And  especially  should  this  caution  be 
adhered  to  in  the  present  case  In  view  of  the 
positive  denial  of  the  complainant's  contention 
by  the  principal  respondent  the  only  other 
living  witness  who  was  present  on  the  occa- 
sion described  by  Miss  Fairbanks.  Happily, 
however,  the  present  case  discloses  Impor- 
tant evidence  in  corroboration  of  the  story  of 
the  principal  witness  for  the  complainant. 

William  G.  Ellis,  a  second  cousin  of  the 
Bradstreet  brothers,  and  also  of  the  com- 
plainant testifies  that  Peter  Bradstreet,  just 
11  days  before  his  death,— and  that  would  be 
just  a  week  before  the  interview  testified  to 
by  Miss  Fairbanks,— told  him  at  his  bedside 
that  he  should  tell  his  brother  William  to 
look  out  for  William  Grant  Peter  Grant  and 
Eliza  Ferguson.  Ellis  further  testifies  that 
the  relations  between  Peter  Bradstreet  and 
William  Grant  (complainant)  were  very 
friendly,  and  that  he  had  written  during  the 
last  few  years  of  Peter's  lifetime  many  letters 
from  Peter  to  him.  That  Ellis  correctly  re- 
ports what  Peter  said  to  him  Is  not  question- 
ed, but  it  is  contended  by  the  defense  that 
the  evidence  is  not  admissible.  We  are  con- 
fident that  tbe  evidence  was  not  only  admis- 
sible, but  that  it  has  great  probative  force 
as  clearly  indicating  the  disposition  and  in- 
tention of  Peter.  It  prevents  the  defense 
from  setting  up  any  argument  of  improbabili- 
ty. It  would  ordinarily  take  much  less  evi- 
dence to  prove  that  an  act  has  been  done  by 
a  person  if  snch  person  has  previously  ex- 
pressed his  Intention  and  desire  to  do  the  act 
A  man  is  very  likely  to  do  any  reasonable 
thing  which  his  heart  strongly  inclines  him 
to  do,  and  especially  if  the  performance  of 
the  act  Imposes  no  unwilling  burden  or  re- 
sponsibility upon  himself.  These  proposi- 
tions are  very  strong  In  the  present  case,  be- 
cause the  circumstances  are  exceedingly  fa- 
vorable for  their  application.  There  seems 
to  be  an  unnaturalness  in  a  gift  from  Petor 
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Bradstreet  to  Peter  Grant  and  none  to  Wit 
11am  Grant,  the  one  being  as  needy  and  de- 
serving as  the  other,  and  William  being  with 
the  donor  evidently  his  favorite  of  the  two. 

Other  corroboration  of  the  testimony  of 
Miss  Fairbanks  will  be  noticed  when  we 
come  to  an  examination  of  certain  papers  in- 
troduced by  the  defendants  as  a  part  of  their 
case. 

The  complainant  invokes  In  his  behalf  the 
favorable  verdict  of  the  jury,  and,  Inasmuch 
as  the  question  submitted  to  that  tribunal 
was  not  in  its  nature  difficult  or  Involved, 
but  consisted  of  the  simple  proposition 
whether  the  witness  for  the  complainant 
heard,  as  she  said  she  did,  a  direction  from 
the  one  brother  to  the  other  to  make  the  al- 
leged pecuniary  provision  for  the  complain- 
ant, we  think  that  the  conclusion  arrived  at 
by  the  jury  on  that  question  should  have 
great  weight  at  our  hands.  And  of  still  more 
consequence  is  the  verdict  to  our  minds,  be- 
cause It  has  been  virtually  approved  by  a 
decree  in  affirmance  of  It  by  the  presiding 
judge. 

We  notice  on  the  record  that  the  counsel 
consented  that  the  decree  filed  by  the  court 
should  be  regarded  as  merely  formal,  a  pro- 
ceeding which,  if  full  effect  be  given  to  It, 
deprives  the  sitting  justice  of  any  opinion  at 
the  hearing  in  the  first  instance,  and,  by  stat- 
utory provision,  of  any  vote  at  the  appellate 
hearing.  Still  we  cannot  very  easily  free  our 
minds  of  the  conviction  that  the  learned  jus- 
tice, who  so  generously  allowed  the  case  to 
pass  by  him  without  more  than  a  formal  as- 
sent to  the  verdict  of  the  Jury,  never  would 
have  filed  such  a  decree  In  such  a  case  If  he 
thought  it  to  be  wrong  upon  the  law  and  evi- 
dence. 

William  W.  Bradstreet,  the  principal  re- 
spondent, testifies  that  he  used  no  light  stand 
In  his  Interview  with  Peter,  and  no  writing 
materials  beyond  two  bits  of  paper,  writing 
upon  them  with  a  pencil  there,  and  immediate- 
ly afterwards  partially  with  pen  and  ink; 
and  that  he  sat  at  the  time  by  Peter's  bed- 
side, making  just  as  little  conversation  with 
him  as  they  could  get  along  with.  And  he 
produces  from  his  possession,  in  confirmation 
of  his  statement,  two  small  papers,  which 
read  as  follows: 

Defendants'  Exhibit  2. 

"  Sept.  11-1889 

Peter  wants  Ben  M.  Bradttreet  to  hate  $6000.00 

right  out 

Eliza  to  have  an  income  of  $4  to  18  per  week  ae 

the  may  need  for  her  eupport  and  comfort 

commence  let  week  Deer. 

P.  Grant  tay  $6  to  10  per  week 

Wm  Peacock  $100.00  right  out 

W.  G.  Ellis  $10,000 

P.  Grant  600  per  year  &  If  necessary  op  to 
11000 

"W.  Lewis  has  $3,000  East  Side  R  R  bondB 
In  his  hands  belonging  to  P.  G.  B. 

•moo  Gardiner  N  Bk  stock  In  P  G  Bs  name 


belonging  to  the  daughter  of  Uncle  Chat 
Bradstreet  cannot  be  transferred  to  him  with- 
out the  consent  of  his  daughters 

"Bills  of  sale  of  vessels  from  Geo.  O.  Mor 
rell  to  P.  G.  B.  not  signed 

"Sept  13-1889 

"Peter  told  me  this  morning  that  whenever 
Jos  or  Fred  had  approached  him  In  regard  t< 
the  Roach  river  land  he  always  avoided  say 
ing  anything  that  might  affect  my  rights  £ 
also  said  that  he  bad  no  reason  to  change* 
his  opinion  which  he  had  namely  that  Fathei 
furnished  his  part  of  the  money  for  his  inter 
est  in  the  land  W.  W.  B." 

(Part  Italic  is  In  pencil,  other  in  ink.) 

Defendants'  Exhibit  8. 

"1100  Gardin  Bk  Stock  in  P  G.  B  name  be 
longs  to  uncle  Chas  daughters  cannot  tx 
transferred  to  uncle  Chas  with  the  consent  o: 
his  daughters 

P  Grant  500  per  year  more  up  to  1000 

1st  week  In  Deer. 

$5000.  East  side  R.  R.  bonds  in  W.  Lewli 
hands 

Eliza  4  up  to  18  per  week  1st  week  in  Dec 

W.  G.  Ellis    10 

X  oz  sub  Nitrate  of  Bismuth"  (a) 

(a)  All  in  pencil  except  last  Item. 

Defendants'  Exhibit  3  is  made  on  an  en 
velope  directed  to  "Mr.  W.  W.  Bradstreet 
Gardiner,  Maine." 

Printed  on  envelope:  "Return  to  Brewstei 
Cobb  &  Estabrook,  Boston,  Mass.,  if  not  de 
livered  within  5  days." 

Post  mark,  "Boston,  Mass.,  1889." 

One  of  these  papers,  as  before  Indicated,  Is  i 
letter  envelope  which  had  been  previously  usei 
as  such,  and  the  other,  of  about  the  same  size 
Is  evidently  a  leaf  from  a  small  pocket  mem 
orandum  book.  The  two  pieces  have  the  ap 
pearanee  of  having  been  used  together,  th 
items  commencing  upon  one  and  being  contin 
ued  on  the  other.  Mr.  Bradstreet's  memor; 
had  become  very  confused  and  unreliable  a 
the  time  of  the  trial,  an4  be  seemed  unwlllin; 
or  unable  to  state  any  details  or  particular 
without  being  guided  by  the  papers  abov 
transcribed.  Still  he  says  he  could  at  an; 
time  have  told  the  names  of  those  who  wer 
to  be  the  recipients  of  Peter's  bounty,  and  th 
amounts  they  were  to  have. 

Each  side  in  the  controversy  claims  favors 
ble  inferences  to  itself  from  these  pa  pen 
They  are  the  only  written  memoranda  pre 
duced,  and  even  these,  so  far  as  In  ink,  wer 
not  written  at  the  bedside  of  the  sick  mat 
but  at  some  other  place  soon  afterwards.  The 
Indicate  on  their  face  that  William  Bradstrrc 
had  not  a  methodical  memory,  and  that  he  dl 
no  confidently  rely  on  such  memory  as  be  bar 

Bearing  in  mind  that  Miss  Fairbanks  test 
fled  before  these  papers  were  produced,  and  a 
a  time  when  she  had  not  known  or  beard  c 
them,  It  will  be  noticed  bow  completely  hi  gom 
respects  and  partially  In  other  respects  her  ta 
tlmony  is  sustained  by  them;    the   principt 
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and  Important  difference  between  the  papers 
tnd  her  testimony  being  that  the  former  no- 
where thereon  contains  the  name  of  William 
Grant  She  understood  that  Peter  Grant  was 
to  have  $000  per  year,  while  Bradstreet  gets 
It  npon  the  papers  that  be  was  to  have  that 
tarn,  and  up  to  $  1,000  if  necessary.  She  says 
Eliza  was  to  hare  $4  per  week,  and  $18  per 
week  besides,  if  she  needed  it  He  gets  It  $4 
up  to  $18  a  week,  according  to  her  necessities; 
oot  a  strange  difference  of  understanding  that 
matter. 

In  other  particulars  her  statements  are  in 
closer  accord  with  the  items  appearing  on  the 
niannscripts,  and  sometimes  substantially,  if 
not  exactly,  coincident  with  them.  She  says 
Peter  was  anxious  that  there  should  be  no 
failure  in  the  provision  for  Eliza,  and  that  he 
several  times  repeated  his  wishes  in  regard 
to  it.  Does  not  William,  perhaps  unconscious- 
ly to  himself,  transcribe  the  same  idea  in  his 
own  words  when  he  adds  to  the  gift  to  Eliza, 
the  words,  "for  her  support  and  comfort"? 
Tiie  witness  says  there  was  considerable  talk 
over  the  question  of  creating  trusts  for  the 
tecurlty  of  the  gifts  to  be  made,  and,  while  the 
word  "trust"  does  not  appear  on  these  papers, 
it  Is  implied  by  them;  and  William  subse- 
quently created  trusts  of  the  kind  that  was 
talked  about.  She  says  Eliza  was  to  have  an 
income,  payable  quarterly,  commencing  first 
week  in  December,  and  the  papers  disclose  as 
moch  in  a  very  brief  way,  and  the  trusts  were 
created  by  William  accordingly.  She  says  that 
Ellis  was  to  be  Immediately  summoned  by  tel- 
egraph, and  It  appears  that  he  was  sent  for, 
and  that  he  came;  also  that  he  was  to  be  the 
recipient  of  $10,000  of  Peter's  bounty;  and 
these  papers  as  well  as  other  evidence  prove 
that  to  have  been  true. 

It  is  urged  against  the  consistency  of  Miss 
Fairbanks'  testimony  that,  while  these  mem- 
oranda do  show  that  other  subjects  besides 
thf«e  named  were  talked  over  in  the  interview 
between  the  brothers,  she  does  not  recollect  any 
or  them.  But  she  says  that  other  matters  were 
talked  about,  and  that  she  does  not  remember 
them,  for  the  reason  that  they  were  of  no  in- 
tere*  to  her.  She  did  not  then  personally  know 
William  Grant,  and  only  knew  of  him  through 
the  regard  manifested  by  Peter  Bradstreet  for 
him  In  the  frequent  conversations  with  her 
about  the  family.  There  Is  no  doubt  what- 
ever in  our  minds  that  she  heard  much  of  a 
conversation  or  of  conversations  between  Peter 
and  William  concerning  the  distribution  of 
Peter's  property.  She  told  the  story  of  It  to 
different  reputable  persons  soon  after  Peter's 
death,  when  she  had  neither  seen  the  com- 
plainant nor  received  any  communication  from 
him.  he  then,  as  now,  residing  in  a  distant 
nate. 

Toe  question  finally  for  our  determination 
"cm*  to  be  whether  Miss  Fairbanks  or  Wil- 
liam Bradstreet  makes  the  mistake  as  to  a  di- 
rection by  Peter  Bradstreet  for  the  payment 
of   an  annuity  to  the  complainant,  William 


S.  Grant  Hers  would  be  a  mistake  of  com- 
mission,—an  imaginary  recollection;  his,  one  of 
omission.  She  is  in  no  way  Interested  as  a 
witness.  He  is  deeply  Interested  as  a  witness 
and  party.  No  class  of  men  know  better  than 
Judges  how  much  Interest  may  unconsciously 
warp  an  honest  mind.  It  would  not  be  at  all 
surprising  if  the  respondent,  who  relied  so 
much  on  written  notes  to  guide  him,  and  who 
made  such  brief  ones  for  his  purposes  In  these 
matters,  through  forgetfulness  and  mistake 
honestly  omitted  to  take  down  the  name  of 
William  Grant  when  It  should  have  been  upon 
his  memorandum.  It  will  be  noticed  that  the 
name  of  "P.  Grant"  appears  three  times  on 
the  papers  produced  by  Mr.  Bradstreet  and 
twice  on  one  of  them.  May  It  not  be  that  the 
letter  "P"  was  at  least  once  written  when  the 
letter  "W"  was  Intended? 

We  are  not  unmindful  of  the  frequent  cau- 
tions which  have  been  expressed  by  courts  In 
relation  to  the  weight  to  be  given  to  the  evi- 
dence of  verbal  declarations.  But  In  the  pres- 
ent instance  we  do  not  see  that  the  caution  is 
applicable.  The  defense  does  not  take  the  po- 
sition that  the  conversation  was  heard,  but 
misunderstood,  but  that  such  a  conversation 
was  not  heard.  Had  the  respondents  taken 
the  position,  and  It  were  supported  by  evi- 
dence, that,  although  William  Grant's  necessi- 
ties were  discussed,  and  the  conclusion  was 
against  an  allowance  to  him,  or  that  at  first 
on  allowance  was  determined  upon  and  after- 
wards retracted,  or,  if  any  explanation  were 
given  why  he  was  named  by  Peter  as  an  ob- 
ject of  his  bounty  and  his  name  should  be  omit- 
ted from  the  final  list,  we  should  have  been 
strongly  Inclined  to  accept  any  such  explana- 
tion as  not  Inconsistent  with  the  account  of 
the  interview  given  by  Miss  Fairbanks.  But 
the  proposition  of  the  defense,  and  really  also 
the  substance  of  William  Bradstreet's  testimo- 
ny, was  to  the  effect  that  the  name  of  William 
Grant  was  not  even  mentioned  by  Peter  In 
the  presence  of  his  brother  William  in  any  in- 
terview shortly  prior  to  Peter's  death.  Upon 
that  Issue  we  teel  clear  that  the  contention  of 
the  defendants  cannot  be  sustained. 

Among  other  matters  In  evidence  for  the  de- 
fense, of  no  material  consequence  on  the  pres- 
ent issue,  is  the  testimony  of  Joseph  E.  Brad- 
street to  the  effect  that  In  a  conversation  with 
Miss  Fairbanks  she  said  she  may  have  got 
names  mixed,  and  she  would  not  swear  that 
she  heard  William  Grant's  name  mentioned  in 
the  interview  testified  to  by  her.  This  Im- 
presses us  as  a  reckless  and  unreliable  state- 
ment, designed  by  the  witness  for  purposes  of 
his  own.  Miss  Fairbanks  indignantly  denies 
it,  and  explains  what  she  did  say.  Mr.  Cor- 
nish, of  counsel  for  the  respondents,  heard  the 
conversation  testified  to,  and  could  have  given 
his  recollection  of  it,  but  saw  fit  not  to  do  so. 
It  does  not  appear  that  she  made  any  doubtful 
or  equivocal  statement  to  any  other  person, 
even  to  the  wife  of  Joseph  E.  Bradstreet,  to 
whom  she  first  told  her  story. 
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The  complainant  offered  himself  ae  a  wit- 
ness, and  upon  the  objection  of  the  defense, 
whether  correctly  or  not,  was  excluded  from 
testifying. 

Although  we  have  hesitated  for  some  time  to 
announce  our  conclusion  In  this  case,  for  fear 
of  some  possible  error  on  our  part,  and  be- 
cause of  the  high  degree  of  proof  required  in 
such  a  case,  still  our  constantly  Increasing  be- 
lief that  the  verdict  of  the  jury  was  a  Just 
one,  and  authorized  by  the  proof,  requires  us 
to  sustain  the  bill.  No  other  result  would  be 
satisfactory. 

Decree  below  affirmed,  with  costs. 


RING  et  al.  v.  WALKER  et  al. 


(Supreme  Judicial  Court  of  Maine. 
1895.) 


May  10, 


Dehd  — Easements  —  Exceptions  ind  Reserva- 
tions—Log Sluice— Trespass. 

1.  An  easement  that  is  strictly  appurte- 
nant to  other  land  of  the  grantor  is  incapable 
of  existence  separate  and  apart  from  the  par- 
ticular land  to  which  it  is  annexed,  there  being 
nothing  for  it  to  rest  upon. 

2.  But  an  easement  that  is  not  appurtenant 
to  other  land,  such  as  may  be  held  or  convey- 
ed independently  by  the  owner  of  it,  and  with- 
out reference  to  other  land  of  the  grantor,  may 
be  regarded  as  a  right  or  interest  capable  of 
being  transmitted  by  deed. 

3.  The  fact  that  the  language  of  an  excep- 
tion or  reservation  in  a  deed  contains  no  words 
of  inheritance,  such  as  "heirs,"  is  not  necessari- 
ly the  criterion  by  which  to  determine  whether 
the  rights  thus  excepted  or  reserved  are  for  tiie 
life  of  the  grantor  only. 

4.  The  distinction  between  an  "exception" 
and  a  "reservation"  is  frequently  obscure  and 
uncertain,  and  the  two  expressions  have  to  a 
great  extent  been  indiscriminately  employed. 

5.  Whether  a  particular  provision  is  intend- 
ed to  operate  as  an  exception  or  reservation  is 
to  be  determined  by  the  character  rather  than 
by  the  particular  words  used. 


6.  A  permanent  easement,  which  may  bi 
construed  as  an  "exception"  from  the  thinj 
granted,  needs  no  words  of  inheritance. 

7.  The  following  language  appeared  ii 
deeds  from  a  grantor  to  his  grantees,  viz. :  "Re 
serving,  however,  the  right  of  erecting  a  loj 
sluice  and  flume  between  my  mill  and  the  milli 
of  said  grantees,  and  of  planking  against  theii 
said  mill  to  form  one  side  of  said  log  sluice  and 
flume."  "Also  excepting  and  reserving  th< 
right  of  running  logs  through  the  premises  from 
the  river,  and  of  erecting  and  maintaining  l 
log  sluice  from  the  mill  pond,  parallel  and  con 
tiguous  to  the  said  granted  mill  and  the  said 
Treat's  Mill,  about  5  feet  in  width,  on  the  easl 
side  of  said  granted  mill."  Held,  that  this  Ian 
guage.  taken  in  connection  with  the  facts  and 
circumstances  surrounding  the  case,  constituted 
an  exception  rather  than  a  reservation;  thai 
it  was  not  a  mere  personal  right,  or  easement  ii 
gross,  but  an  interest  retained  in  the  grantor 
which  he  could  legally  convey,  and  which  wa< 
good  without  words  of  inheritance  being  men 
tioned  in  the  exception.  It  was  a  right  inherit 
able  and  transferable,  and  not  one  limited  tc 
a  lifetime. 

8.  The  same  rules  of  construction  apply  t< 
a  reservation  or  exception  in  a  deed  as  to  an  ex 
press  grant. 

9.  And  a  grant  of  a  principal  thing  carrier 
with  it  everything  necessary  for  the  beneficia 
enjoyment  of  that  which  was  granted. 

10.  In  the  case  at  bar,  the  right  reserved  wai 
to  erect  and  maintain  a  sluice  5  feet  wide,  and 
to  plank  onto  the  side  of  one  of  the  mills  t< 
form  one  side  of  the  sluice.  When  the  mill* 
were  burnt,  it  was  found  "necessary"  to  lay  t 
foundation  10  feet  wider  than  the  original  sliiict 
in  order  to  support  a  sluice  of  the  width  men 
tioned  in  the  exceptions  in  the  deeds.  Held,  thai 
in  doing  this  the  defendants  could  not  be  held 
in  trespass,  as  they  did  no  more  than  was  rea 
sonably  necessary  for  the  enjoyment  of  their 
rights. 

(Official.) 

Action  of  trespass  by  Andrew  O.  Ring  and 
another  against  James  P.  Walker  and  an 
other.  Heard  on  agreed  statement.  Judg- 
ment for  defendants. 

Following  is  the  plat  used  on  the  trial: 


Plaintiffs'  Mill 

Warren  Mill  (Emerson  &  Palmer) 

Log  Sluice 

Defendants'  Mill 

Bennoch  Dam 


/ 
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a  A.  Bailey,  for  plaintiffs.  F.  A.  Wilson 
tad  O.  F.  Woodnrd,  tor  defendants. 

FOSTKR,  J.  This  Is  an  action  of  trespass, 
brought  to  determine  the  legal  rights  of  the 
Dirties  in  relation  to  a  log  sluice  through  what 
is  called  the  "Bennoch  Dam,"  on  the  Still- 
water river  at  Orono,  and  the  sluicing  of  logs 
through  the  same. 

The  plaintiffs  are  the  owners  of  all  the 
mills  and  mill  privileges  on  that  dam  on  the 
west  side  of  the  river.  The  defendants  are 
the  owners  of  "Basin  Mills,"  so-called,  on  the 
Penobscot  river,  about  a  mile  below  the  junc- 
tion of  the  Stillwater  with  the  main  Penob- 
scot river. 

The  log  sluice  is  through  and  over  the  plain- 
tiffs' premises,  and  is  maintained  and  used 
by  the  defendants  to  get  their  logs,  coming 
d<wn  the  Stillwater  river,  through  the  plain- 
tiffs' premises,  and  on  towards  their  own  mills 
Mow,  about  one  mile  from  the  Bennoch  dam. 

The  plaintiffs  deny  the  right  of  defendants 
to  incumber  their  property  with  this  sluice, 
or  to  drive  logs  through  their  premises. 

The  defendants  claim  this  right,  not  by  rea- 
«on  of  any  public  right  or  use  of  the  stream. 
but  by  virtue  of  a  right  vested  in  them  un- 
der certain  deeds  of  conveyance  whereby  this 
right  has  been  reserved  to  them  and  those 
mder  whom  they  claim. 

In  order  to  obtain  a  proper  understanding 
at  the  case,  and  as  bearing  upon  the  legal 
rights  of  the  parties,  it  becomes  necessary  to 
tiate,  somewhat  at  length,  the  following  facts: 

In  1829,  William  Emerson  was  the  owner 
'<  two  null  sites  on  the  Bennoch  dam,  and 
ltoo  another  mill  site  or  privilege  a  little 
>->wer  down  the  Stillwater  river,  and  extend- 
ing to  its  junction  with  the  Penobscot  river. 
<  >n  October  20, 1829,  he  conveyed  to  Nathaniel 
Treat  and  others  one  of  these  mill  sites,  and 
a  bis  deed,  after  a  description  of  the  premises, 
*  the  following:  "Reserving,  however,  the 
right  of  erecting  a  log  sluice  and  flume  be- 
tween my  mill  and  the  mills  of  said  grantees, 
and  of  planking  against  their  said  mill  to 
form  one  side  of  said  log  sluice  and  flume." 

On  November  1,  1830,  he  conveyed  to  John 
Warren  and  another  the  other  mill  site  on 
this  dam,  and  in  his  deed  conveying  the  same 
was  toe  following:  "Also  excepting  and  re- 
serving the  right  of  running  logs  through  the 
premises  from  the  river,  and  of  erecting  and 
nauhtaining  a  log  sluice  from  the  mill  pond, 
parallel  and  contiguous  to  the  said  granted 
am  and  the  said  Treat's  Mill,  about  5  feet 
in  width  on  the  east  side  of  said  granted  mill." 

On  June  15,  1833,  the  said  Emerson  con- 
veyed to  E.  M.  N.  Smyth  the  mill  privilege 
Ijtag  lower  down  the  Stillwater,  and  in  his 
teed  conveying  this  privilege  appears  the  fol- 
lowing: "Also  hereby  quitclaiming  all  my 
right  of  running  logs  through  the  premises 
•T/frreyed  to  Warren  from  the  river  above, 
ud  of  erecting  and  maintaining  a  log  sluice 
from  the  mil]  pond  about  5  feet  In  width  on 
tbe  east  side  of   said  Warren's   Mills,   said 


sluice  to  be  parallel  with  and  contiguous  to 
raid  Warren's  Mills  and  Treat's  Mills." 

In  the  year  1834,  said  Smyth  built  a  log 
sluice  through  the  Bennoch  dam  between  the 
Warren  and  Treat  Mills,  according  to  the 
grant  of  the  right  in  Emerson's  deed  to  him. 
This  sluice  was  wholly  within  the  bounds  of 
the  premises  conveyed  by  Emerson  to  Warren 
and  another,  except  that  the  easterly  side  of 
it  was  formed  by  planking  against  the  Treat 
Mill.  This  sluice  was  used  by  the  defend- 
ants, and  those  under  whom  they  claim,  by 
putting  logs  through  It  and  running  them  to 
the  Basin  Mills  from  1854  to  the  present  time. 

While  the  two  mills  stood,  the  log  sluice 
was  between  them,  and  was  planked  up 
against  each,  the  space  being  about  6  feet 
in  width.  In  1887,  after  these  mills  were 
burned  and  could  no  longer  support  tbe  sluice, 
the  defendants,  against  the  protest  of  the 
plaintiffs,  put  in  a  log  foundation  about  15 
feet  wide,  and  extending  5  feet  each  side  be- 
yond the  original  sluice  onto  land  which  had 
heretofore  been  covered  by  the  mills,  and  this 
structure  has  been  continued  by  them  ever 
since  with  the  sluice  resting  upon  it  The 
interior  width  of  the  sluice  is  now  about  tbe 
same  as  when  the  mills  were  standing,  or 
about  5  feet  The  rest  of  the  16  feet  now 
occupied  by  tbe  sluice  is  necessary  for  the 
foundation  to  support  the  walls  of  the  sluice 
since  the  mills  or  their  foundation  were  de- 
stroyed. 

The  trespass  complained  of  Is  In  relation  to 
the  5  feet  upon  each  side  of  the  original  sluice, 
in  building  and  maintaining  the  foundation 
which  is  necessary  to  support  the  sluice. 

The  question  Involved  is  whether  or  not 
the  defendants  have  the  right  to  use  and  main- 
tain this  sluice. 

The  plaintiffs  have  the  same  comprehen- 
sive ownership  that  Emerson  had  before  he 
parted  with  any  of  his  mills  or  mill  privileges, 
excepting  such  rights  as  the  defendants  may 
have. 

The  Basin  Mills  were  never  owned  by  Emer- 
son. They  were  erected  by  said  Smyth  on  a 
lot  about  a  mile  below  the  Bennoch  dam. 
There  Is  nothing  in  the  case  to  show  in  what 
year  these  mills  were  erected,  although  it 
must  have  been  long  after  Smyth's  purchase 
from  Emerson  of  the  other  privilege,  and  long 
after  the  sluice  was  built 

In  1845,  Courtlandt  Palmer,  of  New  Tork. 
became  the  owner  of  the  Basin  Mills  property, 
and  he.  and  his  brother  after  him,  continued  to 
own  the  same,  with  Gideon  Mayo,  of  Orono, 
as  resident  agent,  until  sold  to  Samuel  Veazie, 
April  27,  1803. 

August  1, 1870,  the  heirs  of  Veazie  conveyed 
the  Bason  Mills  property  to  James  Walker,  the 
defendants'  ancestor,  under  whom  they  claim. 

On  January  22, 1862,  the  title  to  the  Warren 
Mill,  subject  to  the  exceptions  and  reserva- 
tions In  Emerson's  deed  of  November  1,  1830, 
came,  through  sundry  conveyances,  to  said 
Gideon  Mayo,  who  was  at  that  time  the  resi- 
dent agent  of  the  Basin  Mills  property  and  of 
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its  owners.  At  about  the  same  time  Mayo 
became  the  owner  of  the  other  mill  privilege 
and  water  rights  lying  Detween  Bennoch  dam 
and  the  Basin  Mills,  and  through  which  the 
sluice  extended  for  the  purpose  of  conveying 
logs  through  the  Bennoch  dam  to  Basin  Mills. 

On  May  1, 18(50,  Mayo  conveyed  the  Warren 
Mill  and  privilege  to  one  B.  B.  Farnsworth 
and  another,  closing  the  description  as  follows: 
"Being  the  same  premises  conveyed  by  Wil- 
liam Emerson  to  James  Huse  and  Nathaniel 
and  John  Warren,  November  1,  1830,  •  •  * 
together  with  all  the  other  privileges  and  appur- 
tenances of  said  mill  and  water  power  convey- 
ed by  said  Emerson's  deed,  and  subject  to  all 
the  reservations  and  conditions  thereof,"  but 
"reserving,  however,  the  rights  as  now  had  and 
enjoyed  of  sluicing  logs  through  the  pond  to 
the  Basin  Mills  to  said  Mayo  or  bis  assigns." 

On  June  9,  1862,  Mayo  conveyed  to  Palmer, 
who  then  owned  the  Basin  Mills,  the  following: 
"Rights  of  flowage  of  dam  on  Ayer's  Falls, 
near  the  mouth  of  Stillwater  river;  also  the  log 
sluice  and  all  rights,  privileges,  and  appur- 
tenances connected  with  and  belonging  to  the 
same,  commencing  at  the  'Bennoch  Dam,'  so 
-called,  and  running  thence  through  the  Union 
Mills'  pond  into  the  basin." 

In  Palmer's  deed  to  Yeazle  of  the  Basin 
Mills  property  those  same  rights  were  trans- 
ferred to  the  said  Veazie,  and  by  his  heirs 
to  Walker,  defendants'  ancestor,  in  which  deed 
appears  this  clause:  "Ninth.  Also  the  log  sluice 
commencing  at  the  'Bennoch  Dam,'  so  called, 
and  running  thence  through  the  Union  Mills' 
pond  into  the  basin,  with  all  the  rights  and 
privileges  thereof,  and  the.  right  to  maintain 
the  same." 

Now  the  contention  of  the  plaintiffs  Is  that 
the  reservations  or  exceptions  which  were  made 
in  and  by  the  deeds  of  William  Emerson  to 
Warren  and  another,  and  to  Nathaniel  Treat 
and  others,  In  and  of  themselves,  conferred  no 
right  upon  anybody  to  build  and  maintain  a 
sluice  at  the  place  designated,  for  the  purpose 
of  putting  logs  through  the  same  and  thence 
to  the  Basin  Mills;  that  the  rights  secured  by 
these  reservations  or  exceptions,  being  with- 
out words  of  inheritance,  should  be  held  as  an 
easement  In  gross,  limited  to  the  lifetime  of 
the  grantor,  or,  at  most,  as  an  easement  appur- 
tenant to  the  other  mill  privilege  owned  by 
Emerson  at  the  time  of  making  these  convey- 
ances, lower  down  on  the  Stillwater,  and  sub- 
sequently conveyed  by  him  to  said  Smyth. 

If  these  exceptions  and  reservations  are  to 
be  considered  as  strictly  appurtenant  to  the 
lower  mill  privilege,  they  would,  of  themselves, 
•confer  no  right  to  the  defendants  or  their  pred- 
ecessor in  title  to  put  logs  through  this  sluice 
to  the  Basin  Mills.  For  an  easement  that  Is 
appurtenant  Is  Incapable  of  existence,  separate 
and  apart  from  the  particular  messuage  or  land 
to  which  It  Is  annexed,  there  being  nothing 
for  it  to  rest  upon.  But  If  these  rights  and 
privileges  were  such  as  Emerson  could  convey 
Independently  of  bis  lower  mill-site  privilege 
thep  qwned  by  him,  then  It  follows  that  they 


were  conveyed  by  him  to  Smyth,  and  through 
Smyth,  as  well  as  Mayo,  and  have  come  to 
these  defendants. 

It  will  not  be  necessary  to  consider  whether 
these  rights,  under  other  and  different  circum- 
stances, might  or  might  not  be  held  to  be  ap- 
purtenant to  this  other  mill  site  or  privilege, 
inasmuch  as  we  think  they  were  such  as  Emer- 
son had  a  right  to  convey,  independently  of  such 
privilege,  either  as  an  exception  of  a  part  of 
the  thing  granted,  or  an  Interest  in  land  for 
profit,  commonly  termed  In  the  books,  "profit 
a,  prendre  in  alieno  solo,"  as  in  Engel  v.  A.yer, 
85  Me.  448,  27  Att.  352, 

The  fact  that  the  language  of  the  reserva- 
tions and  exceptions  contains  no  words  ox*  in- 
heritance, such  as  "heirs,"  is  not  necessarily 
the  criterion  by  which  to  determine  'whether 
these  rights  were  for  the  life  of  the  grantor 
only.  It  Is  a  well-settled  rule  of  the  common 
law,  It  Is  true,  that,  to  create  an  estate  of  in- 
heritance In  land  by  deed  to  an  Individual,  II 
is  necessary,  as  a  general  rule,  to  use  the  -word 
"heirs,"  and  that  no  other  words  will  supply 
the  place  of  that  Curtis  v.  Gardner,  13  Mete, 
(Mass.)  459.  Bat  this  rale  is  not  applicable, 
and  has  never  been  properly  applied,  to  ax 
"exception,"  In  the  correct  sense  of  the  term, 
to  an  easement  appurtenant  to  other  land  ol 
the  grantor,  or  to  a  right  of  profit -in  land 
Engel  v.  Ayer,  supra,  and  cases  cited.  Th< 
distinction  between  an  "exception"  and  a  "res- 
ervation" is  frequently  obscure  and  uncertain, 
and  has  not  always  been  observed,  and  the 
two  expressions  have  to  a  great  extent  been 
Indiscriminately  employed.  Moreover,  a  res 
ervatlon  Is  often  construed  as  an  exception,  ir 
order  that  the  obvious  Intention  of  the  parties 
may  be  subserved.  Wlnthrop  v.  Fairbanks 
41  Me.  307;  Smith  v.  Iadd,  Id.  310;  Bowei 
v.  Conner,  6  Gush.  132.  Whether  a  partlculai 
provision  Is  Intended  to  operate  as  an  exceptioi 
or  reservation  Is  to  be-  determined  by  the  char 
acter,  rather  than  by  the  particular  words  used 
Perkins  v.  Stockweli,  131  Mass.  529,  630. 

As  the  technical  words  of  Inheritance  -wen 
not  used  in  the  reservations  and  exception 
mentioned  In  the  deeds  from  Emerson  to  Wat 
ren  and  Mayo,  it  by  no  means  follows)  that  thi 
Interest  or  easement  created  thereby  did  no 
extend  beyond  the  lifetime  of  the  grantors 
If,  in  construing  the  reservations  In  question 
we  lay  out  of  view  the  technical  rule,  and  taki 
into  consideration  the  intention  of  the  parties 
as  disclosed  from  the  facts  and  circumstance 
attending  the  transactions,  as  well  as  the  olj 
Jects  to  be  accomplished,  the  language  disclose 
a  clear  and  unmistakable  intention  to  except  i 
perpetual  right,  inheritable  and  transferable 
and  not  an  easement  in  gross,  or  one  limited  t 
a  lifetime. 

The  right  to  continue  the  use  of  the  sluici 
was  an  almost  absolute  necessity,  not  only  t 
the  grantors,  but  to  all  subsequent  owners  n 
the  premises.  These  rights  were  a  part  of  th 
grantor's  full  dominion  over  the  premises  con 
veyed,  and  not,  in  effect,  to  be  conferred  oi 
them  by  the  grantees,  as  in  Ashcroft  ▼.  Kail 
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road  Co.,  126  Mass.  196.  They  were  some- 
thing which  these  reservations  In  effect  except- 
ed from  the  operation  of  the  grant.  In  such 
cases,  the  rule  Is  well  settled  that  a  permanent 
easement  may  be  made  without  words  of  In- 
heritance    Engel  t.  Ayer,  supra. 

In  Kennedy  v.  Scovil,  12  Conn.  326,  the  deed 
contained  these  words,  "Always  provided  that 
this  deed  is  given  on  condition  that  the  gran- 
tors are  to  have  and  retain  the  privilege  of 
conveying  water  from  said  dam  similar  to  the 
one  now  In  use,"  etc.,  without  words  of  in- 
heritance or  limitation.  The  court  said: 
"What  did  tile  parties  intend  by  the  reserva- 
tion in  question?  And  for  the  purpose  of  as- 
certaining the  intention,  It  is  proper  to  take  in- 
to consideration  the  condition  of  the  property, 
and  the  circumstances  of  the  parties  in  rela- 
tion thereto.  •  *  •  The  objection  Is  that  the 
toe  is  reserved  to  them  without  naming  heirs 
and  assigns.  *  *  *  It  is  true  that  the  right 
is  reserved  to  them  without  words  of  Inherit- 
ance, and  without  naming  their  assigns.  But 
it  becomes  material  to  inquire  for  what  pur- 
pose the  reservation  was  made." 

The  rule  that  the  intention  shall  prevail 
over  mere  words  is  sustained  by  authority 
and  good  sense.  In  adopting  and  applying 
this  rule,  courts  have  frequently,  in  effect, 
treated  such  "reservations"  as  If  they  had 
been  "exceptions,"  In  the  proper  sense  of  the 
word.  As  before  stated,  the  words  "reserve" 
and  "reserving,"  and  "except"  and  "except- 
ing," in  deeds,  are  often  used  Interchangeably, 
and  It  is  oftentimes  difficult  to  determine 
which  was  intended,  except  by  a  reference  to 
the  subject-matter  and  the  surrounding  cir- 
cumstances. Barnes  v.  Burt,  38  Conn.  542. 
And  this  depends  more  upon  the  nature  and 
effect  of  the  provision  itself  than  upon  the 
words  employed.  Gale  v.  Coburn,  18  Pick. 
397, 400.  A  way,  or  a  right  of  way,  reserved, 
has  often  been  treated  as  if  it  had  been  "ex- 
cepted" out  of  the  grant,  and  on  principle  we 
see  no  reason  why  this  should  not  be  done  in 
the  present  case,  to  effectuate  the  plainly 
manifested  Intent  of  the  parties.  Winthrop 
v.  Fairbanks,  supra;  Smith  v.  Ladd,  supra. 
In  Bowen  v.  Conner,  6  Cush.  132,  Shaw,  C.  X, 
says:  "Upon  principle,  it  appears  to  us  that 
this  right,  plainly  Intended  to  be  secured  to 
the  plaintiffs,  can  be  legally  secured  In  the 
manner  adopted  in  this  deed,  treating  the 
right  secured  as  an  'exception.' " 

In  Winthrop  v.  Fairbanks,  supra,  it  was 
said  "that,  In  giving  constructions  to  instru- 
ments In  writing,  the  Intention  of  the  parties 
la  to  be  effectuated,  and  If  a  deed  cannot  ef- 
fect the  design  of  them  in  one  mode  known  to 
the  law,  their  purpose  may  be  accomplished 
in  another,  provided  no  rule  of  law  Is  violated. 
Hence,  the  distinction  between  an  exception 
and  a  reservation  Is  so  obscure  In  many  cases 
that  It  has  not  been  observed;  but  that  which 
In  terms  is  a  reservation  in  a  deed  Is  often 
construed  to  be  a  good  exception,  in  order  that 
the  object  designed  to  be  secured  may  not  be 
v.88A.no£--12 


lost"  Wood  v.  Boyd,  145  Mass.  176,  178,  13 
N.  B.  476;  Stockwell  v.  Ooulllard,  129  Mass. 
231,  233. 

Can  there  be  any  doubt  that,  in  the  light 
of  the  facts  stated,  It  was  the  Intention  of 
Emerson,  and  so  understood  by  his  grantees, 
to  retain  a  permanent  easement  or  interest  in 
the  premises  granted,  as  distinguished  from 
a  mere  easement  in  gross,  temporary  and  per- 
sonal? His  subsequent  conveyance  of  this 
easement  to  Smyth  is  Indicative  of  the  inten- 
tion with  which  it  was  created.  Moreover,  in 
his  deed  to  Warren  and  another,  the  language 
used  is,  not  only  "excepting  and  reserving" 
the  right,  but  of  "erecting  and  maintaining" 
the  amice. 

Whatever  may  be  said  as  to  the  Intention 
of  Emerson  in  reference  to  excepting  these 
rights  from  bis  grant,  with  still  greater  force 
may  it  be  applied  to  the  conveyance  from 
Mayo,  wherein  he  conveys  to  Fornsworth 
"subject  to  all  the  reservations  and  condi- 
tions" named  in  Emerson's  deed,  and  "reserv- 
ing, however,  the  right,  as  now  had  and  en- 
joyed, of  sluicing  logs  through  the  pond  to 
the  Basin  Mills  to  said  Mayo  or  his  assigns." 

The  right  as  then  had  and  enjoyed  is  the 
same  which  tbe  defendants  and  their  prede- 
cessors have  exercised.  This  right  was  not 
only  to  Mayo,  but  to  his  assigns.  And  here, 
in  ascertaining  the  Intention  of  the  parties, 
the  circumstances  of  the  case  are  to  be  taken 
Into  consideration,  the  use  made  of  the  prop- 
erty, the  condition  as  well  as  the  situation  of 
the  Basin  Mills  property,  and  Its  dependence 
upon  this  right  to  obtain  a  stock  of  logs. 

With  all  these  facts  and  circumstances  con- 
sidered, the  "reservation"  should  be  consider- 
ed in  the  nature  of  an  exception,  retaining  in 
the  grantor  something  out  of  the  thing  grant- 
ed which  remained  in  him,  a  right  inheritable 
and  transferable,  not  a  personal  easement  lim- 
ited to  a  lifetime,  nor  one  strictly  appurte- 
nant to  other  property  of  the  grantor,  and  ex- 
isting only  In  relation  to  it,— a  right  which 
was  subsequently  conveyed  by  him  to  the 
owners  of  the  Basin  Mills  property  by  his  deed 
to  Palmer  of  June  9,  1862,  wherein  he  convey- 
ed the  log  sluice,  and  all  rights,  privileges, 
and  appurtenances  connected  with  and  be- 
longing to  the  same,  commencing  at  the  B&n- 
noch  dam  and  thence  running  through  the 
Union  Mills  pond  into  the  basin. 

As  a  reservation,  in  the  strict  sense  of  the 
term,  it  would  have  died  with  the  grantor; 
but  the  necessities  of  the  Basin  Mills  proper- 
ty would  still  continue,  notwithstanding  his 
death.  What  reason,  therefore,  in  view  of 
that  necessity,  Bhould  the  parties  have  had  in 
making  the  existence  of  this  easement  de- 
pendent upon  his  life,  and  not  upon  the  con- 
tinuance of  the  necessity  so  long  as  that  might 
last,  and  whoever  might  become  the  owner  of 
the  Basin  Mills? 

It  might  afford  some  light  upon  the  inten- 
tion of  the  parties  were  we  to  consider  the 
use  made  of  this  sluice,  not  only  by  the  prede- 
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cessors  lii  title  of  the  defendants,  but  of  all 
parties  affected  by  such  use,  and  owning  the 
property  through  which  It  ran. 

From  1854  down  to  1887,  when  the  Warren 
and  Treat  Mills  were  destroyed  by  fire,  this 
sluice  was  used  in  the  same  manner  as  It  had 
been  by  the  defendants'  predecessors,  without 
any  question  on  the  part  of  anybody. 

As  was  remarked  In  Smith  v.  Ladd,  supra, 
"the  Intention  of  the  parties  to  the  deeds  con- 
taining the  reservations  mentioned  Is  too  man- 
ifest to  be  misunderstood."  Moulton  v.  Traf- 
ton,  64  Me.  218. 

The  case  finds  that  the  mills  which  existed 
when  the  log  sluice  was  built,  and  which  sup- 
ported it  on  each  side,  were  destroyed  by  fire 
in  1887,  and  that  the  defendants  have  neces- 
sarily had  to  build  a  foundation  about  10  feet 
wider  than  the  original  sluice,  overlapping 
the  space  reserved  for  the  old  sluice  5  feet  on 
either  side,  and  this  is  the  trespass  complain- 
ed of. 

The  justification  which  they  present  is  that, 
in  the  original  reservation  or  exceptions  of 
Emerson,  the  right  retained  by  him  was  to 
erect  and  maintain  a  sluice,  and  that  It  has 
become  necessary,  as  the  case  shows,  to  take 
this  amount  of  space,  since  the  destruction  of 
'he  mills,  to  "maintain"  the  sluice. 

It  is  undoubtedly  familiar  law  that  the  same 
iMes  of  construction  apply  to  a  reservation  or 
et  teption  in  a  deed  as  to  an  express  grant. 
Blake  v.  Madlgan,  65  Me.  522,  529;  Ashcroft 
v.  Railroad  Co.,  126  Mass.  196,  199. 

Moreover,  it  Is  an  established  rule  of  con- 
struction that  the  grant  of  a  principal  thing 
shall  carry  with  it  everything  necessary  for 
the  beneficial  enjoyment  of  that  which  is 
granted.  Hammond  v.  Woodman,  41  Me.  177; 
Gray  v.  Power  Co.,  85  Me.  526,  530,  27  Atl. 
455;  Butler  v.  Huse,  63  Me.  447,  453:  Thus, 
the  grant  of  a  "mill  site"  conveys,  by  Implica- 
tion, the  water  power,  and  the  right  to  main- 
tain a  dam  for  the  beneficial  appropriation  of 
the  water.  Stackpole  v.  Curtis,  32  Me.  383. 
So,  where  the  use  of  a  thing  is  granted,  every- 
thing essential  to  that  use  is  granted  also,  and 
there  Is  an  implied  authority  to  do  all  that 
is  necessary  to  secure  the  enjoyment  of  such 
easement  Pomfret  v.  Ricroft,  Wms.  Saund. 
323,  note  6;  Prescott  v.  Williams,  5  Mete 
(Mass.)  429;  Prescott  v.  White,  21  Pick.  341; 
Warren  v.  Blake,  54  Me.  276,  286. 

The  case  of  Prescott  v.  White,  supra,  was 
•where  the  owner  of  a  mill  to  which  there 
had  been  attached  a  raceway  or  artificial 
canal  for  conducting  off  the  water,  and  with- 
out the  free  and  unobstructed  current  of 
which  the  mill  could  not  be  worked,  and  such 
canal  passed  through  the  land  of  another,  it 
was  held  that  the  owner  of  the  mill  had  the 
right  to  enter  upon  the  land  through  which 
the  raceway  passed,  and  to  clear  out  the  same, 
doing  no  unnecessary  damage.  The  language 
of  Shaw,  0.  J.,  in  delivering  the  opinion  of 
the  court,  Is  this:  'When  the  use  of  a  thing 
is  granted,  everything  is  granted  by  which  it 
may  be  enjoyed.     It  follows,  as  a  necessary 


consequence,  that  the  nonappearlng  grant  ca 
rled  with  it  to  the  grantee  the  right  to  do  t 
necessary  and  proper  acts  to  keep  the  rac 
way  in  a  condition  fit  for  the  purposes  fj 
which  it  was  intended.  If  it  passes  throw 
the  grantor's  land,  It  carries  an  Implied  a 
thorlty  and  license  to  enter  upon  the  land  i 
examine  and  clear  the  canal,  in  a  reasonah 
and  proper  manner,  and  of  what  is  reasonab! 
the  usual  and  customary  mode  Is  good  ex 
dence."  As  bearing  upon  this  question,  tl 
following  authorities  may  be  cited:  Richarl 
son  v.  Blgelow,  15  Gray,  154,  157;  Baker  < 
Bessey,  73  Me.  472,  478;  Prescott  v.  William 
5  Mete.  (Mass.)  429;  Hammond  v.  WoodmaJ 
41  Me.  177,  203. 

It  is  a  rule  of  law  that  the  one  who  enjoj 
the  benefit  of  an  easement  in  the  premises  ] 
another  must  be  at  the  expense  of  maintaii 
lng  It.  Easements  impose  no  obligation,  as 
general  rule,  upon  those  whose  lands  are  thij 
placed  in  servitude,  to  do  anything.  Tayk 
v.  Whitehead,  2  Doug.  745;  Richardson  1 
Blgelow,  15  Gray,  154. 

In  the  present  case,  the  destruction  of  tl 
mills  which  formed  one  of  the  chief  support 
of  the  sluice  was  in  no  way  attributable  to  tl 
defendants  or  their  predecessors  in  title.  Nc 
is  there  any  intimation,  from  the  facts  dii 
closed,  that,  in  building  the  present  found! 
tion,  anything  more  was  done  than  was  re* 
sonably  necessary  to  support  the  sluice,  whld 
Is  of  the  same  Interior  dimensions  as  flia 
mentioned  in  the  deeds  to  which  we  have  n 
ferred,  or  that  it  was  done  in  an  unreasonab! 
manner  (Richardson  v.  Blgelow,  15  Gray,  15i 
157);  but,  on  the  contrary,  the  case  show 
that  the  extra  five  feet  in  width  upon  eac 
side  were  "necessary  for  the  foundation  t 
support  the  walls  of  the  sluice  since  the  mill 
or  their  foundations  were  destroyed."  No  il 
legal  invasion  upon  the  property  of  the  plafi 
tiffs  Is  shown. 

Judgment  for  the  defendants. 


STATE  v.  BECKER. 

(Court  of  Oyer  and  Terminer  of  Delaware. 
Dec.  2,  1885.) 

Homicide— Malice — Manslaughter— Defknsb  o 
Property — Accidental  Killing. 

1.  A  killing  Is  malicious  if  defendant's  ac 
wag  reckless,  wicked,  or  depraved,  althougl 
there  may  have  been  no  previous  hatred,  ski 
depravity  may  not  have  been  defendant's  gen 
eral  characteristic. 

2.  Provocation,  to  reduce  a  killing  to  man 
slaughter,  must  bear  a  reasonable  proportion 
to  the  act  of  killing,  and  there  must  not  havi 
been  sufficient  time  after  the  provocation  ti 
allow  the  passion  to  cool  and  reason  to  resomi 
her  sway. 

3.  To  justify  a  killing  in  defense  of  the  poa 
Bession  of  land,  the  trespass  or  intrusion  mus 
be  into  a  dwelling  honae,  and  not  a  mere  entri 
noon  land,  and  every  other  means  must  h«TI 
failed  to  expel  the  intruder. 

4.  To  justify  an  acquittal  of  one  charge* 
with  murder  on  the  ground  of  death  by  *«< 
dent,  the  act  resulting  in  death  must  have  beel 
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iwful  in  itself,  and  done  with  reasonable  care 
nd  due  regard  for  the  lives  and  persons  of 
there. 

o.  A  killing  with  a  deadly  weapon  raises 
he  legal  presumption  of  malice,  and  casts  upon 
lie  accused  the  burden  of  showing  that  it  was 
ccidental  or  excusable. 

Indictment  against  one  Becker  for  murder, 
'erdict  of  manslaughter. 

John  Biggs,  Atty.  Gen.,  for  the  State.  Levi 
!.  Bird  and  Andrew  E.  Sanborn,  for  defend- 
at 

COMKGYS,  0.  J.  (charging  jury).  The  In- 
lictnient  in  this  case  charges  the  prisoner, 
tecker,  with  the  crime  of  murder  of  the  first 
legree.  As  there  are  in  law  other  kinds  of 
lomlcide,  It  is  proper  that  I  should  Inform 
rou  what  they  are,  and  also  that,  though  you 
ibould  not  be  able  from  the  testimony  to  con- 
rlct  the  prisoner  of  murder  of  the  first, 
ret,  should  the  evidence  be  sufficient  to 
xravict  him  of  murder  of  the  second,  degree, 
ruu  may  find  him  guilty  of  such  degree;  and 
f  it  be  not  sufficient  for  that,  then,  if  the 
tilling  was  wrongful,  being  neither  excus- 
ible,  justifiable,  nor  accidental,  you  may  find 
iiim  guilty  of  manslaughter  simply.  But  it  is 
Uso  my  duty  to  say  to  yon,  and  I  do  It  now 
in  the  outset,  that  it  is  not  your  province  to 
Jeride,  of  your  own  mere  pleasure,  whether 
jou  .will,  upon  an  Indictment  for  murder  of 
the  first  degree,  and  proof  of  a  felonious  hom- 
icide, convict  of  one  grade  of  that  crime  or 
mother,  but  it  is  your  duty,  upon  such  an  in- 
dictment, to  determine  the  grade  of  crime  by 
tbe  law  and  the  evidence  only.  Therefore, 
where  It  is  said  that  the  jury,  in  trying  an  in- 
dictment for  murder  of  the  first  degree,  may 
convict  of  murder  of  the  second  degree,  or  of 
manslaughter,  nothing  more  is  meant  than 
that  the  jury,  if  they  find  the  specific  charge 
nut  supported,  may  award  to  the  offense  com- 
mitted a  verdict  of  murder  of  the  second  de- 
cree, or  of  manslaughter,  respectively,  as  the 
evidence  shall  determine  the  grade.  The 
Jury's  right  should  not  be  exercised  capri- 
ciously, but  be  warranted  by  the  proof  sub- 
mitted to  them.  Of  course,  if  there  be  not 
■•vidence  before  the  Jury  justifying  any  ad- 
verse verdict,  they  may  and  should  acquit  al- 
together. There  is  a  very  erroneous  idea  pre- 
vailing that  Jurors  can  do  as  they  please  In  a 
capital  case.  They  have  the  mere  power  of 
course  to  do  so,  and  so  far  the  notion  is  cor- 
rect; but  they  have  no  right  to  do  so,  for  that 
would  be  to  make  the  oath  they  take  to  ren- 
der a  true  verdict  according  to  the  evidence 
a  mere  form,  which  it  by  no  means  is,  but  a 
very  solemn  obligation,  binding  In  law,  a 
breach  of  which  the  conscience  can  never  con- 
done. However  unpleasant  the  duty  devolv- 
ing upon  a  Jury  by  the  qualification  adminis- 
tered to  them  by  the  court's  order,  it  may  not 
be  avoided  or  evaded;  and  where  the  honest 
rendition  of  it  involves  the  loss  of  his  life  by 
">ne  accused  of  a  capital  crime,  those  who 
give  It  have  but  said,  after  all,  by  their  ver- 


dict of  guilty,  that  the  charge  has  been  prov- 
en. The  community  where  the  law  exists  has 
provided  the  punishment  for  crimes;  no  jury 
fixes  it 

Murder  Is,  In  brief,  the  killing  of  one  per- 
son by  another,  with  malice  aforethought,  or 
preconceived.  The  term  "malice"  does  not 
mean  simply  revengef ulness,  or  hatred,  but  a 
depraved  state  of  the  heart;  wickedness. 
This  depravity  may  not  be  a  characteristic  of 
the  slayer,  who  may,  in  fact,  be  in  general  a 
man  of  good,  and  not  bad,  heart;  but  if  act 
or  conduct  of  his,  to  the  injury  of  another,  is 
a  wicked  act,  or  act  denoting  depravity  at  the 
time,  it  Is  a  malicious  act  in  law.  If  a  man 
should  Recklessly  fire  off  a  gun  in  a  crowded 
place,  and  some  one,  though  a  perfect  stran- 
ger to  him,  should  be  killed  thereby,  the  act 
would  be  a  wicked  act  in  fact  and  in  law, 
and  therefore  malicious.  Where  the  person 
who  slays  another  does  it  deliberately,— that 
Is,  with  a  design  to  kill  him,  and  without  the 
existence  of  any  circumstances  which  In  law 
are  a  justification  or  excuse,— he  is  guilty  of 
murder  of  the  first  degree.  He  is  said  to 
have  acted  with  express  malice.  Where  one 
lies  in  wait  for  another,  and  kills  him;  where 
there  Is  a  grudge  on  his  part  towards  his  vic- 
tim; where  he  deliberately  prepares  poison 
for  him  which  kills  him;  or  where,  in  at- 
tacking him,  he  deliberately  selects  a  deadly 
weapon,— all  these  things  are  the  evidence  of 
malice,  and  are  said  to  be  express,  though 
not  a  word  may  ever  have  been  uttered  by 
the  prisoner  against  him  whom  he  slew. 
Every  grade  of  homicide  which  does  not  de- 
scend to  that  of  manslaughter  Is  murder. 
That  which  has  characteristics  such  as  some 
I  have  pointed  out,  is  murder  of  the  first  de- 
gree. But  there  are  many  malicious  homi- 
cides which  are. not  murder  of  the  first  de- 
gree. Such  are  murder  of  the  second  de- 
gree. This  offense  differs  from  the  other  in 
two  respects:  First,  it  Is  now  punished  dif- 
ferently; and,  second,  there  Is  no  express 
malice,  but  malice  Is  implied  in  law.  One  of 
the  Instances  of  this  crime  is  where  a  man 
recklessly  shoots  into  a  crowd,  or  rides  or 
drives  furiously  into  It,  so  that  some  person 
la  killed;  another  is  where  a  person  is  guilty 
of  a  deliberate  cruel  act  likely  to  produce 
death,  but  without  actual  design  to  take  life, 
and  death  follows;  another  is  where  one  is  en- 
gaged in  committing  or  attempting  to  commit 
any  felonious  act  whatever,  and  some  one  is 
killed  by  it  An  example  of  the  latter  is 
where  one  shooting  at  poultry  with  intent  to 
steal  it  misses  his  aim,  and  kills  a  human  be- 
ing. Here  he  Is  guilty  of  murder  of  the  sec- 
ond degree,  because  the  larceny  of  the  poul- 
try would  be  a  felony.  Manslaughter  is 
where,  according  to  the  general  acceptance  of 
the  term,  one  kills  another  upon  sudden  prov- 
ocation, in  the  heat  of  blood.  This  is  not 
called  a  "malicious"  homicide,  because  of  the 
heat  of  blood  which  negatives  the  idea  of 
premeditation,  or  general  depravity  of  heart; 
but  it  Is  by  law  felonious,  because  neithei 
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justifiable  nor  excusable.  A  familiar  exam- 
ple of  this  offense  Is  where  two  men  sudden- 
ly fall  out  and  fight,  and  one  In  a  transport 
of  passion  kills  the  other.  The  law,  having 
regard  to  the  infirmities  of  men's  tempers, 
adjudges  the  crime  to  be  manslaughter  only. 
So,  where  provocation  of  a  grievous  kind  is 
given,  by  one  man  to  another,  calculated  to 
arouse  him,  and  which  does  then  excite  him 
to  madness,  dethroning  for  the  moment  his 
reason,  so  that  he  is  incapable  of  controlling 
his  passions  or  governing  himself,  killing  by 
the  person  offended,  tinder  such  circum- 
stances, is  manslaughter.  But  it  is  not  every 
provocation  that  will  reduce  homicide  from 
murder  to  manslaughter.  It  must  bear  some 
reasonable  proportion  to  the  act  of  killing. 
It  is  a  serious  provocation,  unquestionably, 
to  be  publicly  abused  by  false  and  offensive 
epithets  or  charges,  or  be  stigmatized  as  hav- 
ing been  guilty  of  a  degrading  crime;  but  the 
law  will  not  allow  the  abused  to  strike  the 
other  for  that,  with  his  fist  even,  for  no  mere 
words  whatever  will  Justify  an  assault;  nor 
will  a  threat,  unless  accompanied  by  evi- 
dence of  a  present  purpose  to  carry  it  into 
execution.  And,  however  great  or  enormous 
the  provocation  may  be,  If  there  be  time  for 
the  passion  to  cool,  and  reason  to  resume  her 
sway,  the  act  of  killing  will  be  murder,  and 
of  the  first  degree,  because  done  under  the 
influence  of  a  spirit  of  revenge,  which  Is 
always  express  malice. 

A  common  example  of  Justifiable  homicide 
is  where  the  law  requires  of  a  man  that  he 
take  the  life  of  another,— as  of  a  sheriff  that 
he  hang-  a  condemned  prisoner.  Excusable 
homicide  is  either  In  defense  of  one's  own 
person,  or  that  of  some  member  of  his  family, 
or  In  defense  of  his  possession  of  real  estate. 
Where  it  is  in  defense  of  one's  own  self  it 
must  appear  that  the  slayer  had  no  other 
means  of  protecting  his  own  life.  The  law 
is  very  tender  of  human  life,  and  will  not  al- 
low a  person  assailed  to  slay  his  adversary, 
until  he  shall  have  resorted  to  all  other 
means  at  hand  to  protect  himself.  And  the 
protection  must  be  to  his  life,  or  against 
some  enormous  bodily  harm  then  threaten- 
ing him;  something  impending,  which,  if  not 
averted,  will  either  kill  him,  or  wound  him 
grievously.  Unless  this  state  of  things  ex- 
ist, the  killing  would  be  murder.  The  slayer 
must  be  in  actual  present  danger  of  life  or 
limb.  It  is  not  sufficient  that  he  Insist  upon 
bis  trial  that  he  was  so  according  to  his  be- 
lief. He  must  have  been  so  in  fact,  in  the 
Judgment  of  the  Jury,  upon  considering  the 
proof  of  the  surrounding  facts.  The  doctrine 
that  every  man  Is  to  form  bis  own  judgment 
of  when  his  life  Is  in  danger  is  not  a  sound 
one,  as  It  would  substitute  the  slayer's  judg- 
ment in  every  case  for  that  of  the  jury;  but 
the  true  doctrine  is  that  he  shall  submit  his 
conduct  to  the  test  applied  to  that  of  all  oth- 


er reasonable  men  placed  under  similar  cir- 
cumstances. The  facts  must  exist  which 
show  that  the  slayer  had  no  other  way  to 
protect  his  life  than  by  taking  that  of  anoth- 
er, or  he  must  be  held  guilty  of  crime. 

With  regard  to  homicide  claimed  to  be  ex- 
cused on  the  ground  of  protection  to  one's 
possession  of  real  estate,  I  have  to  say  to  you 
that  the  law  is  very  much  like  that  of  de- 
fense of  the  person.  Life  is  not  to  be  taken 
until  other  means  of  expulsion  have  failed  to 
rid  the  possessor  of  the  intruder  upon  bis  pos- 
session. And  It  must  be  a  trespass  Into  one's 
dwelling  house  that  will  excuse  homicide  if 
the  Intruder  cannot  be  otherwise  expelled. 
A  simple  entry  upon  land  is  not  to  be  treat- 
ed as  like  that  into  a  dwelling  house,  so  as 
to  justify  the  taking  of  life.  A  mere  trespass 
on  property  will  not  Justify  a  homicide. 

Death  by  accident  Is  where  one  is  engaged 
In  doing  a  lawful  act,  and  unfortunately  kills 
another.  A  familiar  example  is  where  a  per- 
son Is  using  a  hatchet  In  a  lawful  manner, 
and  It  flies  off  the  handle  and  kills  another. 
This  Is  pure  accident,  and  not  punishable. 
To  Justify  a  verdict  of  not  guilty  on  the 
ground  of  accident,  It  must  appear  to  the 
Jury,  from  the  proof  before  them,  that  the 
act  done  was  the  unfortunate  result  of  a  per- 
fectly lawful  act  in  itself,  done  with  reason- 
able care,  and  regard  for  the  lives  and  per- 
sons of  others.  If  there  be  any  negligence  or 
want  of  proper  care,  the  loss  of  life  or  injuiy 
to  the  person  cannot  be  said  to  be  purely  ac- 
cidental, but  partly  the  consequence  of  the 
default  of  the  individual  killing  the  other, 
and  therefore  subjecting  him  to  Indictment 
for  the  casualty. 

Another  word.  In  case  of  Indictment  for 
murder  the  ingredient  of  malice  (as  I  have 
defined  it  to  you)  is  a  necessary  element  of 
the  crime,  to  be  alleged  in  the  indictment  and 
shown  to  the  Jury;  but  whenever  a  homicide 
is  committed  with  a  deadly  weapon,  or  in- 
strument likely  to  produce  death,  the  law  ad- 
judges that  the  act  was  a  malicious,  and 
therefore  murderous,  one,  unless  the  accused 
can  show  that  It  was  purely  accidental,  or 
excusable  on  the  ground  of  self-defense  or  de- 
fense of  one's  habitation,  or  done  In  the  heat 
and  excitement  of  uncontrollable  passion,  not 
out  of  proportion  to  the  provocation  given, 
and  which  the  slayer  was  powerless  to  resist. 

Though  not  asked  to  do  so,  I  say  to  the 
Jury  that  no  party  charged  with  crime  Is  to 
be  convicted  unless  the  Jury  are  satisfied  be- 
yond a  reasonable  doubt  that  he  is  guilty. 
But  the  doubt  must  not  be  a  vain  or  frivolous 
one,  but  such  as  grows  out  of  the  testimony 
in  the  case,  and  one  that  a  reasonable  mind, 
acting  In  the  discharge  of  a  high,  legal,  and 
conscientious  duty,  is  constrained  by  the  evi- 
dence to  entertain. 

Verdict,  manslaughter. 
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STATE  t.  TABLET. 

(Conrt  of  Oyer  and  Terminer  of  Delaware. 
Feb.  18,  1886.) 

Homicide— Self-Defense— Ddtt  to  Retreat. 

L  One  attacked  by  an  armed  assailant  can- 
not kill  his  adversary  in  self-defense  without 
attempting  to  escape,  unless  the  assault  is  of 
such  a  nature  that  It  could  not  be  escaped  from 
without  imminent  peril  of  life  or  great  bodily 
harm. 

2.  Where  deceased  was  entitled  to  pass 
over  defendant's  lands  because  of  an  obstruc- 
tion in  the  highway,  and  defendant  armed  him- 
self to  resist  such  passage,  he  cannot  justify 
killing  deceased  in  the  difficulty  that  ensued, 
on  the  ground  of  self-defense. 

Isaac  S.  Talley  was  indicted  for  murder. 
Acquitted. 

John  H.  Paynter,  Atty.  Gen.,  and  John 
Biggs,  Dep.  Atty.  Gen.,  for  the  State.  George 
Gray  and  Levi  C.  Bird,  for  defendant 

COMEGYS,  0.  J.  (charging  Jury).  Where 
there  Is  a  deliberate  Intention  to  do,  unlaw- 
fully, any  bodily  harm  to  another,  this  is  mal- 
ice in  fact,— express  malice.  "The  evidence 
of  such  malice  must  arise  from  external  cir- 
cumstances discovering  the  Inward  Intention; 
such  as  lying  In  wait  antecedent  threats, 
former  grudges,  deliberate  contrivances,  and 
the  like,  which  are  various,  according  to  va- 
riety of  circumstances."  Where  such  malice 
prompts  the  act  of  violence  which  results  In 
the  death  of  another,  the  slayer  is  said  to 
hare  acted  with  express  malice  aforethought 
and  to  be  guilty  of  murder  of  the  first  degree. 
Every  homicide,  or  killing  by  one  man  of  an- 
other, which  Is  done  with  a  deadly  weapon, 
or  one  likely  to  do  great  bodily  harm,  is  In 
law  presumed  to  be  a  malicious  homicide, 
and  is  murder  of  the  first  or  second  degree, 
unless  done  under  the  Influence  of  sudden 
and  immediate  passion,  or  heat  of  blood,  or  in 
the  lawful  defense  by  the  slayer  of  himself, 
his  family,  or  bis  habitation.  There  are 
homicides  Justified  by  law,  as  the  hanging 
of  a  prisoner  by  a  sheriff  in  the  course  of 
his  duty,  etc,  but  it  is  not  necessary  to 
speak  further  of  such.  Wherever  homicide 
with  a  deadly  weapon  cannot  be  excused  on 
the  ground  of  self-defense,  or  Justified  by  the 
defense  of  family  or  habitation,  or  shown  to 
have  been  committed  in  heat  of  blood  arising 
In  a  sudden  and  unexpected  affray  or  from 
sur-h  provocation  as  an  ordinary  person  is  In- 
capable of  enduring,  it  Is  a  malicious  homi- 
cide, and  murder  of  one  or  the  other  of  the 
degrees  thereof. 

I  have  already  stated  to  you  what  the  law 
♦•alls  malice.  It  is  a  state  or  condition  of 
the  mind  and  heart  most  commonly  Bhown  by 
acts  of  revenge  or  of  cruelty.  This  condition 
Is  innate  wickedness.  A  man  who  has  It  is 
said  to  be  bad-hearted,  dangerous,  revenge- 
ful A  good-hearted  man  Is  one  without  this 
state  of  the  heart.  You  say  of  such  a  one  as 
toe  latter,  be  doesn't  bear  malice.     There's 


the  distinction  between  the  two,— the  one  Is 
malicious,  In  the  sense  of  being  revengeful  or 
cruel;  the  other  Is  not  This  kind  of  malice 
is  that  which  prompts  him  who  has  It  to  lie 
in  wait  for  one  who  Is  the  subject  of  bis 
vindlctlveness,  to  assail  him  with  a  deadly 
weapon;  to  prepare  and  lay  poison  for  one, 
or  give  It  to  him  in  his  food,  etc.  It  Is  ex- 
press malice  aforethought— a  preconceived, 
predetermined  purpose  to  kill  another,  or  to 
do  him  some  enormous  bodily  harm.  Where 
the  circumstances  of  the  death  disclose  such 
purpose,  then  the  conclusion  cannot  be  resist- 
ed that  the  crime  is  murder  of  the  first  de- 
gree. 

Murder  of  the  second  degree  is  where  there 
is  no  actual  intention  to  kill  the  party  slain, 
and  yet  the  act  that  did  It  was  a  deliberate, 
cruel  one,  or  performed  while  the  accused 
was  committing  or  attempting  to  commit  a 
felony  in  law.  In  these  cases  the  homicide 
Is  a  malicious  one,  for  it  shows  that  depravi- 
ty of  the  heart  which  Is  malicousness;  but  In 
the  absence  of  evidence  of  preconceived  de- 
sign to  take  the  life  destroyed,  it  is  not  by 
law  murder  of  the  first  degree,  but  Is  murder 
of  the  second  degree. 

I  have  given  you,  along  with  the  definition 
of  murder,  sufllclent  I  think,  to  enable  you 
to  distinguish  between  the  different  degrees 
of  that  crime,  and  also  to  understand  that 
malice  is  wickedness,— the  kind  of  wicked- 
ness that  can  compass  or  intend  the  death  of 
another,  and  adopt  the  means  to  bring  It 
about,  which  Is  express  malice;  or  do  some 
cruel  or  felonious  act  from  which  death 
ensues,  which  is  implied  malice. 

I  will  now  speak  of  manslaughter,  and  the 
law  of  self-defense.  Manslaughter  Is  the  un- 
lawful killing  of  another  without  any  malice 
whatever.  The  common  description  of  the 
offense,  or  rather  example  of  it,  is  where  two 
men  fight  upon  a  sudden  affray,  and  one  kills 
the  other  with  a  deadly  weapon,  In  the  heat 
of  blood,  occasioned  by  the  encounter.  In 
such  case,  the  law,  taking  account  of  the  in- 
firmity of  human  nature,  treats  the  offense 
as  of  less  grade  than  either  of  the  degrees  of 
murder.  But  it  in  no  sense  excuses  the  of- 
fender; he  is  still  amenable  to  severe  punish- 
ment by  fine  and  Imprisonment.  But  if 
there  be  anything  In  the  conduct  of  the  slay- 
er which  shows  that  the  killing  was  not  from 
the  passion  excited  by  the  conflict  but  that 
such  conflict  was  made  the  occasion  or  was 
sought  for  the  purpose  of  enabling  him  to 
be  revenged  upon  his  opponent  on  account  of 
some  prior  difficulty,  then  the  offense  would 
not  be  manslaughter,  but  murder,  and  that 
of  the  first  degree.  If  there  be  a  long-stand- 
ing quarrel  or  grudge  between  two  men,  and 
they  accidentally  meet,  and  have  a  fresh 
quarrel,  with  which  the  old  one  has  no  con- 
nection, and  one  slay  the  other  in  the  heat  of 
the  strife,  It  is  but  manslaughter;  but,  if  the 
old  grudge  had  anything  to  do  with  the  quar- 
rel, the  homicide  would  be  murder,  and  of 
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th«  first  degree,  because  the  old  grudge  was 
malice,  which  found  expression  In  the  slaugh- 
ter. The  stroke  or  shot  connected  Itself  with 
the  grudge,  and  was  malicious.  It  was  part, 
at  least,  of  the  passion  of  rancor  that  caused 
the  death,  and  that  is  enough.  Again,  where, 
by  arrangement,  two  men  meet  to  fight  each 
other,  and  one  Is  killed,  the  other  is  guilty 
of  murder  of  the  first  degree,  because  the 
fight  was  premeditated;  and,  as  both  had 
gone  to  It  prepared  to  use  deadly  weapons, 
it  makes  no  difference  who  struck  the  first 
blow.    Duels  are  of  this  class. 

All  homicides  are  by  law  presumed  to  be 
malicious  where  done  with  a  deadly  weapon; 
therefore,  in  case  of  a  homicide,  where  the 
prisoner  is  shown  to  have  used  such  a  weap- 
on in  producing  the  death  of  the  victim, 
his  guilt  of  the  crime  of  murder  Is  complete 
unless  he  can  show— and  the  duty  to  do  It 
Is  at  once  cast  upon  him— that  the  killing  was 
in  the  heat  of  blood  In  a  mutual  combat  be- 
tween his  adversary  and  himself,  or  that 
he  was  obliged  to  slay  him  to  protect  himself 
from  being  slain  or  receiving  great  bodily 
harm,  or  to  render  the  same  kind  of  protec- 
tion to  some  member  of  his  family,  or  defend 
his  habitation  against  violent  and  felonious 
invasion  by  the  deceased.  This  he  must  do, 
although  no  evidence  has  been  given  of  any 
express  malice,  such  as  hatred,  grudge,  or 
revenge.  Where,  however,  there  is  such  evi- 
dence of  a  previous  quarrel  between  the  par- 
ties, producing  standing  111  feeling,— a  condi- 
tion of  hostility,— if  there  be  proof  of  facts 
or  circumstances  to  show  that  such  ill  feeling 
or  hostility  was  an  element  of  the  contest, 
or  was  Influential  in  promoting  the  slaying, 
the  offense  would  be  murder.  The  question 
in  such  case  would  seem  to  be,  would  the 
prisoner  have  killed  his  enemy  if  there  had 
been  no  previous  hostility  between  them?  If 
the  answer  should  be  "No,"  then  It  was  not 
heat  of  blood  produced  by  the  fight  that 
caused  the  death,  but  the  old  grudge.  The 
fight  was  made  the  occasion  of  gratifying 
previous  ill  will  or  hatred. 

The  law  of  defense  Is  shown  by  a  common 
example  or  Illustration,  thus:  If  one  be  sud- 
denly attacked  by  another  with  a  deadly 
weapon  or  other  instrument  likely  to  cause 
death  or  some  great  bodily  harm,  or  be  Is  so 
situated  that  he  has  no  other  means  of  escap- 
ing the  fury  of  his  adversary  than  by  taking 
his  life,  he  may  take  such  life;  In  other  words, 
he  may  save  his  own  life  or  limb  at  the  ex- 
pense of  the  life  of  his  assailant.  This  is  the 
law  of  necessity,— the  supreme  right  which  all 
men  have  of  self-protection,  and  which  over- 
rides all  the  law  against  taking  life. 

It  has,  doubtless,  been  seen  that,  before  this 
paramount  right  can  be  lawfully  exercised,  It 
must  be  made  appear  that  there  were  no 
other  means  of  security.  If  there  were,  then 
the  slayer  would  be  guilty  of  crime.  If  he 
can  retreat  from  his  adversary,  he  is  bound 
to  do  It,  and  be  may  not  turn  upon  and  kill 


blm  until  retreat  will  no  longer  be  availing. 
A  man  is  not  to  be  allowed  to  kill  another 
because  that  other  Is  endeavoring  to  kill  him, 
unless  his  life  cannot  be  protected  otherwise. 
He  must  endeavor,  In  the  best  manner  the 
circumstances  allow,  to  escape  him  before  he 
can  kill  him.  When  one  has  retreated  as  far 
as  he  can,  and  effort  to  do  more  would  en- 
danger his  life,  he  may  then  become  the  as- 
sailant In  his  turn,  and  may  slay  his  enemy. 
If  one  endeavor  to  assail  another  with  a  club, 
or  other  like  weapon,  dangerous  or  deadly, 
the  party  attacked,  if  there  be  space  about 
him  to  do  so  in,  should  get  out  of  the  way. 
This  is  very  hard  for  a  spirited  man  to  do,  but 
the  law  requires  of  him,  before  taking  life. 
that  he  shall  do  so  If  he  can;  it  taking  no 
account  of  the  difference  between  men  in 
point  of  spirit  or  bravery  or  their  sensitiveness 
to  insult,  but  requiring  of  all  alike  that  they 
shall  not  kill  unless  life  Is  Incapable  of  be- 
ing protected  or  the  body  secured  against 
great  bodily  harm  In  any  other  way.  The  law 
Is  very  tender  of  human  life,  and  will  not  al- 
low that  of  an  assailant  even  to  be  taken,  ex- 
cept under  such  necessity  as  has  been  de- 
scribed. This  law  of  self-defense  supposes 
that  the  attack  was  unexpected  by  the  slayer; 
for  if,  In  case  of  combat,  the  slayer  went  into 
It  voluntarily,  expected  to  meet  his  opponent, 
and  prepared  himself  beforehand  with  the 
means  to  contend  with  him,  the  conflict  can- 
not be  distinguished  from  that  of  a  duel, 
where,  If  one  party  be  killed,  the  other  is 
guilty  of  murder.  So  much  for  the  law  of 
self-defense.  If  the  law  were  otherwise,  then 
revenge  or  resentment  would  take  the  place 
of  self-defense,  and  homicidal  crimes  would 
be  common;  so  strong  are  the  passions  of 
men  when  avenging  the  insult  of  attack.  The 
penalties  for  homicides  are  the  best  protection 
yet  discovered  for  the  security  of  society.  Not 
all  the  Influence  of  moral  training— nay,  of  re- 
ligion itself— would  be  found  so  adequate  and 
sufficient  for  that  purpose  as  the  terrors  of  the 
law;  so  deeply  rooted  in  the  hearts  of  men 
Is  the  spirit  of  revenge,  which,  at  some  ttrne 
or  other,  has  been  aroused  in  most  of  them. 
Though  crimes  of  extreme  violence,  such  as 
homicide,  are  apparently  on  the  increase  at 
this  particular  time,  yet  there  are  fewer  by 
far  In  proportion  to  population  than  there 
were  in  times  past  The  strict  administra- 
tion of  the  law  by  courts  and  Juries  Btlll  con- 
tinues; and,  while  such  remains  the  rule,  we 
may  reasonably  look  forward  to  the  time 
when  human  life  can  be  said  to  be  safe  in 
Delaware  from  personal  violence.  A  strict 
enforcement  of  the  law  is  the  best  security  to 
the  people  of  the  state. 

The  law  with  respect  to  defense  of  proper  ty 
is  this:  When  a  man  Is  in  his  own  habitation 
or  dwelling  place,  and  is  there  violently  at- 
tacked by  one  who  Intends  to  kill  him  or  do 
him  some  grievous  bodily  harm,  he  need  not 
take  any  steps  to  get  out  of  his  way.  As  ev- 
ery man's  dwelling  bouse  is  also  his   cast!*? 
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of  defense,  In  the  eye  of  the  law,  be  need 
not  retreat  at  all  (be  being,  in  contemplation 
of  law,  in  the  same  situation  as  one  attacked 
elsewhere  than  In  his  own  house  who  has  re- 
treated until  be  can  do  so  no  further,  by  rea- 
son of  a  wall  or  other  obstruction  that  pre- 
renal him),  but  may  slay  his  adversary  thus 
attacking  him.  But  where  the  trespass  of 
the  wrongdoer  Is  not  to  the  habitation  or 
dwelling,  but  upon  or  to  the  land  only,  there 
the  law  Is  different  Before  he  can  use  any 
violence  to  the  trespasser,— much  less  resort 
to  a  deadly  weapon,— be  must.  If  be  wishes  to 
get  rid  of  him,  endeavor  to  do  so  by  the  use 
"f  gentle  means,  such  as  persuasion  or  mode- 
rate application  of  force.  Should  resistance 
be  offered,  he  has  the  right  to  oppose  that 
resistance  and  use  sufficient  force  to  over- 
come it,  but  never  resort  to  the  use  of  a  dead- 
ly or  dangerous  weapon  until  it  Is  absolutely 
necessary  to  defend  himself  against  such  In 
the  hands  of  the  wrongdoer. 

An  attempt  at  a  forcible  entry  for  a  feloni- 
ous purpose  Into  a  dwelling  house  may  be 
resisted  at  once  by  killing  the  offender  If  that 
t>e  necessary  to  the  defense  of  it;  but  a 
forcible  entry  Into  a  tract  of  land,  by  opening 
a  closed  gate  or  pulling  down  fence  bars  or 
cutting  through  a  hedge  or  breaking  a  wall, 
as  It  does  not  denote  of  Itself  an  Intention  to 
do  any  act  of  personal  violence,  does  not  war- 
rant the  possessor  In  resorting  to  any  violence 
to  expel  the  Intruder  Incommensurate  with  or 
»ut  of  Just  proportion  to  that  used  or  threat- 
ened. The  law  furnishes  an  adequate  remedy 
(or  this  offense,  In  punishing  such  a  tres- 
issaser,  not  only  with  the  actual  damages  the 
plaintiff  has  suffered  by  his  wrongful  act, 
imt  will  also  authorize  a  Jury  to  give  exem- 
plary damages,  or  damages  by  way  of  pun- 
ishment for  his  violent  entry,  where  it  has 
lieen  attended  by  circumstances  indicating  a 
purpose  on  the  part  of  the  aggressor  to  create 
(error  in  the  mind  of  the  occupier  by  show 
of  arms,  etc  The  law  requiring  one  to  avoid 
< -i  intact  with  an  Infuriated  assailant  by  re- 
treating from  him,  If  he  can,  before  taking 
his  life,  or  keeping  out  of  the  way  of  one 
who  intends  to  attack  feloniously,  applies  also 
to  the  occupier  of  land,  be  he  owner  or  ten- 
ant, upon  which  a  trespass  is  made,  with  this 
qualification:  that  in  the  case  of  an  occupier 
of  land  there  would  be  a  direct  insult  given 
by  the  act  of  one  entering  with  arms,  which, 
if  resisted  by  the  use  of  a  deadly  weapon, 
would  be  placed  upon  a  different  footing  from 
that  of  the  other  cases  supposed.  Much  is 
allowed  to  the  weakness  of  human  nature,  as 
I  have  before  pointed  out,  In  giving  way  to 
cross  provocation  or  insult  This  Is  the  law 
with  respect  to  unauthorized  entry  upon  an- 
other's land,  and  entry  attended  by  circum- 
stances of  great  aggravation,  as  a  display  of 
arms,  etc  In  case  of  a  mere  trespass,— that 
la.  where  no  violence  by  the  intruder  Is  done 
or  offered,  and  there  is  no  reason  to  apprehend 
any,— killing  the  intruder  would  be  murder, 


and  of  the  first  degree,  if  facts  could  be  shown 
that  the  slayer  armed  himself  to  repel  the  tres- 
passer, and  used  his  arms  without  any  serious 
resistance  on  the  trespasser's  part  The  fact 
of  arming  would  show  expectation  of  a  dead- 
ly combat;  and  where  one  has  reason  to  ex- 
pect a  dangerous  attack,  and  takes  no  steps 
to  avoid  it  but  prepares  himself  for  It  and 
especially  if  he  put  himself  in  the  way  of  it 
and  then  kills  his  adversary  who  attacks  him, 
he  is  not  only  not  Justified  or  excused  In  so  do- 
ing, but  is  punishable  for  willful  murder. 

But  there  are  circumstances  under  which, 
when  they  exist,  a  man  has  the  right  to  go  up- 
on another's  land.  Suppose  one  traveling  along 
a  highway  or  a  street  (which  is  a  highway)  Is 
suddenly  attacked  by  a  ferocious  animal,  and 
can  only  protect  himself  by  entering  upon  an- 
other's land,  or  into  his  dwelling  house  through 
an  open  door,  or  should  so  enter  to  avoid  the 
danger  of  a  runaway  horse  or  team  upon  the 
highway;  the  law  would  protect  him  In  so 
doing,  upon  the  ground  of  the  existing  neces- 
sity. Suppose,  also,  by  some  natural  occur- 
rence, a  public  highway  should  be  obstructed, 
—as,  for  example,  by  trees  blown  across  It  by 
a  tempest  by  a  great  flood  which  has  sub- 
merged or  drowned  it,  or  by  a  heavy  fall  of 
snow  which  has  filled  or  blockaded  it;  in  such 
cases  travelers  along  such  highways  have  now, 
and  always  have  had,  the  right  to  enter  upon 
and  travel  across  the  adjoining  lands,  whether 
Inclosed  or  not,  in  the  pursuit  of  their  lawful 
business,  on  occasions.  This  right  is  called  a 
"way  of  necessity,"  to  which  the  private  right 
of  exclusive  possession  must  yield  the  whole 
of  the  adjoining  land,  so  long  as  the  necessity 
exists.  During  the  continuance  of  such  neces- 
sity,—that  is,  so  long  as  the  highway  shall  re- 
main obstructed,— the  right  of  travel,  or  way 
of  necessity,  exists,  and  may  be  used  by  way- 
farers without  molestation  from  the  occupier. 
But  this  right  must  be  exercised  so  as  not  to 
do  any  wanton  or  unnecessary  damage  to  him 
or  his  crops,  though  it  is  not  for  him  to  say 
what  the  route  of  the  public  travel  across  his 
land  shall  be.  Highways  "are  for  the  public 
service,"  as  was  said  by  a  great  Judge,  "and, 
If  the  track  be  impassable,  it  is  for  the  general 
good  that  people  should  be  entitled  to  pass 
in  another  line."  It  Is  upon  that  consideration 
that  the  trespass  Is  Justifiable.  But  suppose 
the  owner  or  occupier  of  the  land  should  for- 
bid the  public  from  using  his  land  as  a  way  of 
necessity  in  case  of  obstruction  of  the  regular 
highway;  are  the  public  bound  to  heed  him? 
Certainly  not;  no  more  than  they  would  be  to 
obey  his  order  that,  to  traveling  along  the  pub- 
lic highway  bounding  bis  land,  they  should 
travel  on  the  other  side  of  the  middle  line  of 
it  and  not  on  his  side,  where  his  right  of  soil 
la  Such  right  extends  to  the  middle  of  the 
highway,  subject  to  the  public  easement  or 
right  of  travel,  with  which  he  has  no  authority 
to  Interfere.  The  way  of  necessity,  then,  as 
I  have  described  it,  across  or  over  a  private 
owner's  land,  being  the  same  for  the  public 
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as  that  they  enjoy  upon  or  over  the  public 
roads  or  highways,  it  is  evident  that  the  right 
to  forbid  the  use  by  the  public  or  some  mem- 
ber of  it  no  more  exists  in  the  one  case  than 
in  the  other. 

It  follows,  then,  that  If  such  owner  should, 
though  upon  his  own  land  at  the  time,  under- 
take to  prevent  any  one  who  had  occasion  to 
travel  the  obstructed  highway  from  entering 
upon  and  using  his  land  to  avoid  the  obstruc- 
tion, be  would  be  willfully  endeavoring  to  hin- 
der or  Impede  such  a  one  from  exercising  and 
enjoying  a  common  right,  to  which,  as  a  part 
of  the  public,  he  was  entitled.  During  the  con- 
tinuance of  the  obstruction  to  the  public  road, 
the  owner's  land,  or  such  part  of  It  as  Is  nec- 
essary to  be  used  in  lien  of  such  road,  becomes 
a  public  highway,  like  the  other.  When,  there- 
fore, he  attempts  to  impede  any  one  In  using 
It,  he  is  a  wrongdoer;  and,  if  such  attempt  is 
manifested  by  personal  acts, — for  example,  lay- 
ing his  hands  upon  him  to  prevent  his  going 
upon  the  land,  or  stopping  him  while  being 
there  in  course  of  travel,  or  resisting  the  oth- 
er's effort  to  open  a  gate  across  or  at  the  en- 
trance of  the  way  thus  made  necessary,  or  to 
let  down  the  bars  at  an  outlet,— he  Is  the  ag- 
gressor, and  must  take  the  consequences  of 
anything  that  befalls  by  reason  of  his  unau- 
thorized act.  I  do  not  mean  to  be  understood 
to  say,  of  course,  that  the  party  resisted  (that 
is,  the  traveler)  would  have  the  right  to  kill 
him  instantly,  or  do  Mm  great  bodily  harm 
with  a  deadly  weapon.  But  I  do  mean  to  say 
that  the  party  resisted  would  have  the  right  to 
oppose  any  force  used  towards  him  by  his  op- 
ponent, and  to  use  all  necessary  means  to  over- 
come it;  and,  If  bis  life  were  attempted  In 
the  conflict,  he  would  have  the  right,  in  his  own 
defense,  to  take  that  of  the  aggressor;  and  If 
such  aggressor  had  gone  into  the  conflict  un- 
armed, and  the  supposed  trespasser,  having 
arms,  sought  to  slay  him,  be  might  slay  the 
other  if  he  could,  and  protect  himself  under  the 
plea  of  self-defense.  But  if  he  had  prepared 
himself  beforehand  with  arms,  and  had  gone 
to  the  place  where  the  traveler  would  enter  to 
enjoy  the  way  of  necessity,  for  the  purpose,  if 
necessary,  of  using  such  arms  In  any  conflict 
that  might  arise  between  them  over  the  right, 
and  such  conflict  had  arisen,  and  he  had  used 
them  to  the  destruction  of  the  traveler,  the 
slaying  would  neither  be  justifiable  nor  excusa- 
ble, nor  would  it  be  manslaughter,  because  of 
the  wrongful  act  of  the  owner  oroccupler  In  re- 
sisting another  In  his  right,  and  the  use  of  the 
deadly  weapon  In  the  conflict  which  he  appre- 
hended. There  Is  no  law  that  shields  a  man 
from  legal  punishment  -who  is  the  aggressor 
in  a  combat,  and  is  armed  for  It,  and  who 
kills  his  contestant  in  the  course  of  It  Though 
his  adversary  is  also  armed,  he  has  provoked 
the  contest  by  his  own  unlawful  act.  But  for 
such  provocation,  there  would  have  been  no 
bloodshed.  He,  himself,  brought  it  on  by  his 
inexcusable  conduct,— the  very  condition  of 
things  which  led  to  his  killing  that  adversary 


The  law  of  self-defense  does  not  apply  to  any- 
such  case. 

The  propositions  on  which  Senator  Gray,  for 
the  defense,  requested  the  court  to  charge  the 
Jury,  were  then  taken  up,  as  follows: 

"First  If,  upon  a  calm  review  of  all  the  tes- 
timony, and  regarding  It  alone,  the  Jury  have- 
In  their  minds  a  reasonable  doubt,  such  as 
honest  and  Intelligent  men  may  entertain  in 
this  case  of  the  guilt  of  the  prisoner,— that  is, 
as  to  whether  be  fired,  the  fatal  shot  under  a 
necessity  to  save  bis  life,  or  to  prevent  the  in- 
fliction of  enormous  bodily  harm,— he  is  enti- 
tled to  the  benefit  of  that  doubt  and  should 
be  acquitted." 

To  this  the  court  said:  "That  It  is  a  correct 
statement  of  the  law.  Apply  It  to  the  present 
case  by  adding:  'That  if  the  Jury,  after  a 
calm  review  of  all  the  testimony,  and  regard- 
ing it  alone,  have  in  their  minds  a  reason- 
able doubt  such  as  honest  and  intelligent  men 
may  entertain  In  this  case  of  the  guilt  of  the 
prisoner,— that  Is,  as  to  whether  he  flred  the 
fatal  shot  under  a  necessity  to  save  his  own 
life,  or  to  prevent  the  infliction  of  enormous 
bodily  harm,— he  Is  entitled  to  the  benefit  of 
that  doubt  and  should  be  acquitted.'  While 
this  answer  to  the  instructions  prayed  for  is 
given,  the  jury  must  not  forget  what  I  have 
before  said  about  the  duty  upon  a  party  as- 
sailed feloniously  to  escape  from  bis  adver- 
sary, if  he  can,  before  be  takes  his  life. 

"Second.  That  retreating  to  the  wall  Is  not 
demanded  by  the  law,  in  order  to  enable  the 
defendant  to  avail  himself  of  the  plea  of  self- 
defense  when  his  assailant  is  armed  witb  a 
deadly  weapon,  or  when  the  attack  upon  him 
Is  manifestly  with  deadly  purpose." 

The  answer  to  this  was  that  it  is  not  the 
law  of  this  state  that  a  man  can  take  the 
life  of  an  armed  assailant  In  self-defense  If 
he  can  in  any  other  way— as,  for  Instance, 
by  retreating  from  him— escape  the  danger  of 
the  assault;  but  if  the  assault  is  of  such  a 
nature  that  it  could  not  be  escaped  from  with- 
out Imminent  peril  of  life  or  great  Injury  to 
the  person,  no  attempt  at  escape  need  be 
made,  bnt  the  assailant  may  be  instantly- 
killed. 

"Third.  That  if  the  deceased  had  the  tech- 
nical legal  right  to  drive  his  wagon  through 
that  field,  and  the  prisoner  was  mistaken  In 
supposing  that  he  had  a  right  to  say  by  which 
road  deceased  should  cross  his  land,  still,  If 
the  deceased  attempted  In  the  first  instance 
to  enforce  his  supposed  right  by  violence  and 
a  deadly  weapon,  and  thus  put  the  prisoner's 
life  in  danger,  or  threatened  him  with  enor- 
mous bodily  barm,  then  the  prisoner  had  a> 
right  to  slay  the  deceased  to  save  his  own 
life  from  apparent  and  imminent  danger  or 
avert  the  infliction  of  enormous  bodily  harm." 
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"This  proposition  is  answered  by  that  por- 
tion of  the  charge  I  hare  already  given  yon. 
But  I  wfD  say,  farther,  that  the  deceased  had 
no  right  to  exercise  his  authority,  in  common 
with  others  of  the  public,  in  a  violent  manner, 
as  by  snow  of  arms  and  threat  to  use  them  if 
resisted.  But,  supposing  he  had  such  right, 
the  prisoner  had  none  to  interfere  with  him  in 
any  way;  and  If  he  voluntarily  went  in  his 
way  and  opposed  him,  being  armed  himself, 
he  cannot  justify  taking  the  other's  life  on  the 
ground  of  self-defense,  because  of  his  un- 
lawful preparation  for  a  contemplated  con- 
flict of  his  interference." 

"Fourth.  That  if  the  Jury  shall  believe  that 
the  prisoner  was  first  attacked  by  the  de- 
ceased with  a  deadly  weapon,  whether  club 
or  gun,  whereby  his  life  was  placed  in  immi- 
nent danger  or  enormous  bodily  harm  threat- 
ened to  his  person,  he  was  justified  in  kill- 
ing the  deceased,  if  such  killing  wsb  reason- 
ably necessary  to  save  his  life  or  avert  an 
enormous  bodily  harm." 

TUs  was  answered:  'If  the  jury  believe 
that  the  deceased  was  the  assailant,  and  had 
no  right  to  enter  upon  the  prisoner's  land  as 
a  wayfarer,  and  yet  Intended  to  force  his  way 
through  It  with  his  team,  and  opposed,  to 
the  reasonable  resistance  of  the  prisoner,  the 
use  of  a  deadly  weapon  from  the  effect  of  the 
use  of  which  the  prisoner  would  have  had 
.  no  means  of  escape,  he  had  the  right  to  kill 
him  to  protect  his  own  life  or  his  body  from 
grievous  harm." 

"Fifth.  That  the  right  of  the  deceased  to 
pass  over  the  land  at  all  depended  upon  the 
lmpassability  of  the  highway,  and  that  the 
right  to  such  passage  -began  at  the  place 
where  such  lmpassability  existed." 

This  proposition  was  assented  to,  with  the 
qualification  that  the  adjoining  land  should 
be  accessible  from  such  place;  if  not,  the 
obstruction  may  be  considered  up  to  the 
point  where  the  adjoining  land  could  be  en- 
tered upon. 

"Sixth.  That  the  deceased  had  no  absolute 
right  to  pass  over  any  part  of  the  prisoner's 
land  that  he  chose  when  the  prisoner  had 
ojwned  a.  way  that  was  reasonably  passable, 
and  he  had  indicated  and  invited  both  the 
deceased  and  others  to  use  it" 

The  court  assented  to  this  proposition. 

"Seventh.  That  the  right  in  case  of  an  ob- 
struction to  a  highway,  in  the  public,  to  pass 
over  adjoining  land,  is  qualified  by  the  obli- 
gation to  do  the  owner  of  such  adjoining 
land  the  least  possible  harm." 

This  was  also  assented  to  by  the  court 

The  charge  was  concluded  by  the  Chief 
Justice  instructing  the  jury  that,  if  they  found 


the  prisoner  guilty  of  any  crime  whatever, 
it  could  not  be  for  murder  of  either  the  first 
or  second  degree. 

Verdict:    "Not  guilty.'* 


CARET  v.  ALLHMANIA  FIRE  INS.  CO.  OF- 
PITTSBURG. 

(Supreme  Court  of  Pennsylvania.     Oct  7, 
1886.) 

IN8DSAHOS— FSOOF  OF  LOSS  —  WAIVBB  —  CONDI- 
TION as  to  Ownership. 

1.  A  condition  in  a  policy  that  proof  of  loss 
be  furnished  the  insurer  within  a  certain  time 
is  waived  where,  within  that  time,  the  com- 
pany's agent  and  adjuster  requested  and  ob- 
tained from  insured  a  written  statement  under 
oath  in  relation  to  the  fire,  etc.,  and  a  list  of 
the  articles  destroyed,  with  an  estimate  of  the 
value  of  each,  and  then  said  there  was  nothing- 
more  for  insured  to  do. 

2.  A  policy  providing  that  insured  shall  be 
the  sole  and  unconditional  owner  of  the  prop- 
erty is  not  void  though  insured  had  not  paid, 
all  the  purchase  money,  and  had  bought  it  un- 
der a  contract  providing  that  failure  to  make  ■ 
payment  when  due  should  be  a  forfeiture  of 
the  contract. 

3.  Where  a  policy  requires  proof  of  loss  to- 
be  furnished  within  60  days  after  the  fire,  and 
it  is  not  furnished  till  96  days  thereafter,  a  den 
lay  of  over  a  month  to  object  that  it  was  fur- 
nished too  late  does  not  warrant  a  conclusion 
that  the  60-days  limit  was  waived. 

Appeal  from  court  of  common  pleas,  Lu- 
zerne county. 

Action  by  Bryan  Carey  against  the  Alle- 
mania  Fire  Insurance  Company  of  Pittsburgh 
Judgment  for  plaintiff.  Defendant  appeals. 
Reversed. 

The  part  of  the  charge  of  the  court  below 
referring  to  the  question  of  ownership  of  the- 
lnsured  property  was  as  follows:  "It  is  also- 
claimed  as  a  defense  by  the  company  that 
because  the  policy  provides  that  the  insured 
shall  be  the  sole  and  unconditional  owner  of 
the  property,  and  that  at  the  time  the  insur- 
ance was  effected  Mr.  Carey  was  not  the 
sole  and  unconditional  owner  in  fee,  he  is 
not  entitled  to  recover.  It  seems  that  Mr. 
Carey,  by  agreement  entered  into  between 
him  and  John  Cavenaugh,  purchased  this 
property  on  the  1st  of  December,  1887,  for 
the  sum  of  $650.  By  the  terms  of  the  agree- 
ment $150  was  to  be  paid  down,  and  the  bal- 
ance $6  a  month,  with  interest.  The  con- 
tract contains  a  confession  of  judgment  by 
Bryan  Carey  for  the  sum  of  $650,  waiving  in- 
quisition upon  real  estate  and  the  benefits- 
of  all  exemption  laws,  as  collateral  security 
for  the  payment  of  the  purchase  money.  The- 
agreement  refers  to  an  amicable  action  of 
ejectment  in  case  the  purchase  money  was- 
not  paid,  but  that  agreement  has  not  been 
signed  by  the  defendant  It  also  provldes- 
that:  'It  is  hereby  expressly  understood  and 
agreed  that  the  payment  of  the  said  install- 
ments as  the  same  severally  fall  due  is  made- 
material,  and  that  failure  to  pay  any  one- 
of  them  on  the  day  when  the  same  falls  due- 
shall  be  an  absolute  forfeiture  of  the  con- 
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tract;  and  the  said  party  of  the  first  part,  his 
heirs,  executors,  administrators,  and  assigns, 
shall  thereupon  have  the  right  to  re-enter 
and  repossess  the  said  lot  of  land  with  the 
appurtenances:  Time,  therefore,  In  reference 
to  each  and  every  one  of  the  payments,  as 
above  stated,  being  hereby  expressly  ma- 
terial, failure  to  pay  in  accordance  with  the 
dates  as  fixed  and  agreed  upon  above  shall 
work  an  absolute  and  unconditional  for- 
feiture of  this  contract'  The  defendant 
■claims  that  by  reason  of  that  provision  in  the 
contract  Mr.  Carey  was  not  at  the  time  of 
•the  insurance  the  sole  and  unconditional  own- 
er of  the  property  in  fee,  and  therefore  the 
policy  was  void,  and  Mr.  Carey  cannot  re- 
cover In  this  action.  The  law  abhors  forfeit- 
ures, and  Justly  so.  It  believes  in  giving 
every  man  what  may  be  called  a  fair  deal  or 
fair  play.  John  Cavenaugh  was  the  vendor 
in  this  contract  He  sold  to  Carey.  It  Is 
.possible  (I  do  not  say  that  it  is  the  law)  that 
Cavenaugh  would  have  had  the  right,  after 
failure  of  some  of  the  payments,  to  have  pro- 
ceeded upon  this  contract,  and  forfeited  the 
title,  and  taken  possession  of  the  land;  but 
fae  did  not  do  it  Carey  paid  $160  down,  if 
.the  evidence  is  believed;  and  he  paid  con- 
siderable more,  amounting  In  all  to  $270.  He 
paid  at  different  times,  as  he  had  the  money. 
Cavenaugh,  for  whose  benefit  this  clause  was 
put  into  the  contract  accepted  the  money, 
and  did  not  forfeit  the  contract,  but  per- 
mitted Carey  to  pay  in  that  way,  and  to  keep 
the  premises  without  proceeding  against  him 
until  the  19th  of  August  1892,  at  which  time 
he  did  not  proceed  to  oust  Carey  from  the 
property,  but  he  did  have  judgment  entered 
in  this  court  upon  that  contract  as  collateral 
security  for  the  payment  of  the  balance  of 
the  money.  If  he  were  in  a  court  of  eauity 
•or  a  court  of  common  pleas  in  an  ejectment 
proceeding,  asking  to  have  this  contract  for- 
feited, and  to  take  possession  of  the  land,  the 
■court  would  probably  give  him  judgment;  on 
condition,  however,  that  If  Carey  paid  the 
balance  of  the  purchase  money,  he  should 
have  the  title.  The  insurance  company,  there- 
fore, stands  In  no  better  position  than  Cave- 
naugh,—I  am  of  the  opinion  In  not  near  so 
good  a  position,— but  at  least  In  no  better 
position  than  Cavenaugh  stood." 

W.  W.  Watson,  for  appellant  William  R. 
utbbons  and  William  8.  McLean,  for  appellee. 

McCOLLUM,  J.  The  Insurance  company 
rests  its  defense  to  this  action  on  two  grounds. 
The  first  ground  is  that  the  proofs  of  loss  were 
not  furnished  within  the  time  allowed  by  the 
policy,  and  the  second  ground  is  that  when  the 
policy  was  issued,  the  plaintiff  was  not  the 
sole  and  unconditional  owner  of  the  building 
Insured.  The  policy  required  that  the  proofs 
of  loss  be  furnished  to  the  Insurer  within  60 
days  after  the  fire,  while  the  fact  is  that  they 
were  not  furnished  until  96  days  after  that 
time.    Compliance  with  this  requirement    of 


the  policy  was  a  condition  precedent  to  suit 
upon  it,  and  the  failure  to  furnish  the  proofs 
within  the  stipulated  time  is,  standing  by  it- 
self, and  unexplained,  a  sufficient  answer  to 
the  plaintiff's  demand.  But  It  is  alleged  that 
the  company  waived  the  stipulation  In  regard 
to  the  proofs  in  what  was  said  and  done  by  its 
agent  and  adjusted  in  the  interviews  he  had 
with  Mr.  and  Mrs.  Carey  soon  after  the  fire. 
It  appears  that  on  the  12th  of  June,  1893,  be 
obtained  from  the  plaintiff  a  written  state- 
ment under  oath  in  relation  to  the  fire,  the 
size  of  the  house,  the  nature  of  the  business 
carried  on  In  it,  and  the  title  to  the  lot  on 
which  It  was  erected;  and  that  two  days  there- 
after he  procured  from  him  a  list  prepared  by 
his  wife,  of  the  articles  destroyed,  together 
with  an  estimate  of  the  value  of  each  of  them. 
The  statement  and  list  were  furnished  to  the 
adjuster  on  his  request  and,  after  they  were 
delivered  to  him,  be  said,  in  substance,  that 
there  was  nothing  more  for  the  Insured  to  do. 
Neither  the  plaintiff  nor  his  wife  saw  or  heard 
from  him  again  before  the  time  allowed  by  the 
policy  for  furnishing  the  proofs  expired.  The 
learned  court  below  Instructed  the  jury  that 
they  might  find  from  the  evidence  of  what 
was  said  and  done  by  the  agent  in  the  inter- 
views referred  to  that  the  company  waived, 
or  was  estopped  from  asserting,  its  rlgbt  to 
stand  upon  the  stipulation  in  the  policy  in  re- 
gard to  proofs  of  loss.  The  company  denies 
the  alleged  waiver  and  estoppel,  and  insists 
that  there  is  no  evidence  in  the  case  which 
warrants  an  Inference  of  either;  but  our  ex- 
amination of  the  evidence  has  failed  to  con- 
vince us  that  the  court  erred  in  submitting 
these  questions  to  the  jury. 

The  second  ground  of  defense  to  the  action 
is  not  tenable,  and  the  contention  based  upon 
it  Is  sufficiently  answered  in  the  charge  of  the 
learned  judge,  and  by  the  decision  of  this  court 
In  Insurance  Co.  v.  Dunham,  117  Pa.  St  460, 
12  Atl.  668.  Before  this  suit  was  brought,  the 
plaintiff  was  notified  that  the  company  denied 
its  liability  on  the  grounds  above  stated  and 
considered.  The  jury,  however,  were  instruct- 
ed that  if  the  company  received  formal  proof 
of  the  loss  on  the  24th  of  August,— 96  days 
after  the  fire,— and  did  not  object  until  Octo- 
ber that  it  was  furnished  too  late,  they  might 
conclude  that  the  60-days  limit  was  waived. 
The  instruction  was  broad  enough  to  allow  the 
Jury  to  find  a  waiver  from  the  single  circum- 
stance mentioned  in  It,  and  In  this  case  they 
may  have  based  their  verdict  upon  it  If  the 
plaintiff  lost  his  right  to  maintain  an  action 
on  the  policy  by  his  neglect  to  furnish  the 
proof  of  loss  within  the  time  stipulated  in  It 
something  more  was  required  to  reinvest  him 
with  that  right  than  the  delay  referred  to.  It 
is  sufficient  on  this  point  to  cite  Beatty  v.  In- 
surance Co.,  66  Pa.  St.  9.  We  discover  noth- 
ing else  in  the  case  which  calls  for  a  reversal 
or  requires  discussion.  We  therefore  sustain 
the  seventh  specification,  and  overrule  the  oth- 
ers. Judgment  reversed,  and  venire  facias  de 
novo  awarded. 
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CITY  OP  ALTOONA  T.  BOWMAN. 

(Supreme  Court  of  Pennsylvania.     Oct  7, 
1885.) 

Obdiharom  —  Pasbaos  —  Paviho—  Nature  o» 
Work— Question  fob  Jurt. 

1.  Art  May  28.  1888  (P.  L.  282),  referring 
to  city  councils,  and  providing  that  "no  bill 
shall  be  passed  finally  in  either  branch  upon  the 
same  day  on  which  it  was  introduced  or  re- 
ported," prevents  the  passage  by  one  branch  of 
an  ordinance  on  the  same  day  that  it  is  report- 
ed to  it  by  the  other  branch. 

2.  The  same  presumption  does  not  exist  as 
to  the  regularity  of  the  passage  of  an  ordinance 
as  in  the  case  of  an  act  of  the  legislature. 

3.  In  a  proceeding  to  enforce  a  municipal 
lien  for  paving,  there  being  testimony  justify- 
ing the  presentation  of  the  point  that  if  any 
work  was  done  on  a  certain  day  it  was  in  the 
alteration  or  repairing  of  work  recently  done, 
and  was  not  work  embraced  in  the  completion 
of  the  original  or  main  work,  it  was  error  to 
deny  it,  on  tie  ground  that  the  question  involv- 
ed was  for  the  court,  and  not  the  jury. 

Appeal  from  court  of  common  pleas,  Blair 
county;  Martin  Bell,  Judge. 

Scire  facias  by  the  city  of  Altoona  against 
James  B.  Bowman  to  enforce  a  lien  for 
paving,  filed  June  1,  1891;  the  work  having 
been  completed  December  1,  1800,  as  claimed 
by  plaintiff,  but  before  that,  as  claimed  by 
defendant  Judgment  for  plaintiff.  Defend- 
ant appeals.     Reversed. 

Aug.  S.  Landis  and  Greevy  &  Walters,  for 
appellant  Wm.  A.  Ambrose  and  Daniel  J. 
Neff,  for  appellee. 

STERRETT,  C.  J.  The  first  specification 
charges.  In  substance,  that  the  ordinance  un- 
der which  the  paving  was  done  is  illegal  and 
void,  in  that  it  was  acted  on  and  passed  by 
the  common  council  on  the  same  day  that 
it  was  sent  to  that  body  by  the  select  branch, 
in  violation  of  the  positive  mandate  of  sec- 
tion 3,  art  4,  of  the  act  of  May  23,  18S9 
<P.  L.  282),  which  declares,  Inter  alia,  that 
"no  bill  shall  be  passed  finally  in  either 
branch  upon  the  same  day  on  which  it  was 
Introduced  or  reported."  There  is  no  ques- 
tion as  to  the  facts  of  which  this  alleged 
Illegality  Is  predicated.  It  is  conceded  that 
the  bill  In  question  was  Introduced  in  select 
council  on  March  27,  1890.  On  that  day  it 
was  referred  to  the  committee  on  highways 
and  sewers,  composed  of  members  of  both 
branches  of  council,  and  ordered  to  be  print- 
ed. On  March  31st  following  It  was  favor- 
ably reported  back  to  select  council,  and  on 
same  day  It  was  considered  and  finally 
passed  by  that  body,  and  forthwith  messaged 
to  the  common  council,  which  on  same  day 
took  up  and  finally  passed  the  ordinance.  It 
thus  appears  that  the  bill,  originating  in  se- 
lect council,  was  properly  referred,  favor- 
ably reported,  etc.,  and  afterwards,  on  the 
fourth  day  after  Its  Introduction,  taken  up 
and  finally  passed  by  that  body.  In  this 
there  was  do  want  of  compliance  with  the 
letter  as  well  as  the  spirit  of  the  act;  but  as 
to  the  proceeding  in  common  council  it  was 


very  different  On  the  same  day  that  the  or- 
dinance was  messaged  or  reported  to  that 
body  it  was  taken  up,  considered,  and  finally 
passed.  This  was  done  In  manifest  disregard 
of  the  legislative  mandate  that  "no  bill  shall 
be  passed  finally  In  either  branch  upon  the 
same  day  on  which  it  was  Introduced  or  re- 
ported." This  mandate  applies  with  equal 
force  to  both  branches  of  council,— that  in 
which  a  bill  has  been  first  introduced  as  well 
as  the  other  branch  to  which  It  has  been 
messaged  or  reported  after  it  has  been  finally 
acted  on  by  the  former.  Any  other  construc- 
tion of  the  clause  would  Ignore  the  plain  In- 
tent thereof,  as  clearly  expressed  In  unam- 
biguous words,  and  defeat  the  manifest  pur- 
pose of  the  act,  which  was  to  prevent  hasty, 
Inconsiderate,  and  vicious  legislation.  In  em- 
ploying the  language  above  quoted  the  legis- 
lature evidently  intended  to  absolutely  pro- 
hibit the  final  passage  of  any  bill  or  ordi- 
nance by  either  branch  of  councils  on  the 
same  day  upon  which  it  was  Introduced  or 
reported  in  said  branch.  The  wisdom  of  the 
prohibition  or  limitation  on  the  authority 
of  councils  has  been  demonstrated  by  expe- 
rience, and  the  law  should  be  rigidly  en- 
forced, notwithstanding  the  alleged  fact  that 
councils,  In  this  case,  may  have  acted  on 
erroneous  advice  as  to  the  scope  of  their 
power  In  the  premises.  No  such  saving 
clause  can  be  found  in  the  act  and  its  inter- 
polation, by  strained  construction  or  other- 
wise, would  be  not  only  unauthorized,  but 
exceedingly  dangerous. 

We  cannot  assent  to  the  suggestion  that  the 
almost  conclusive  presumption  in  favor  of 
the  constitutional  regularity  of  proceedings 
of  the  legislative  department  of  the  govern- 
ment is  equally  applicable  to  the  regularity 
and  legality  of  municipal  corporation  pro- 
ceedings. The  cases  are  widely  different.  In 
the  consideration  of  acts  of  assembly,  etc., 
emanating  directly  from  the  lawmaking  de- 
partment, courts,  as  members  of  the  judicial 
department,  must  necessarily  presume  that 
every  constitutional  requirement  in  the  en- 
actment of  such  laws  has  been  observed.  A 
proper  degree  of  deference  Is  due  by  each 
department  to  each  of  the  others.  The  lim- 
ited power  and  authority  with  which  munic- 
ipal corporations,  as  agencies  of  the  state, 
are  invested,  must  be  exercised  strictly  with- 
in the  lines  and  limitations  prescribed  by  the 
lawmaking  power. 

In  defendant's  ninth  point  It  requested  the 
court  to  say:  "If  work  was  done  on  De- 
cember 1,  1890,  it  was  in  the  alteration  or 
repairing  of  work  done  recently,  namely, 
straightening  the  curb  which  had  been  pre- 
viously set,  but  had  settled  out  of  line,  and 
it  was  not  work  which  was  embraced  in  the 
completion  of  the  original  or  main  work; 
and  this  is  a  question  for  the  jury."  The 
testimony  was  sufficient  to  justify  the  pres- 
entation of  this  point,  and  It  should  have 
been  affirmed;  but  the  learned  Judge,  hold- 
ing that  the  question  Involved  "la  for  the 
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court,  and  not  for  the  jury,"  denied  the  re- 
guest  In  this  there  was  error.  It  la  un- 
necessary to  pursue  the  inquiry  further.  The 
ordinance  under  which  the  paving  was  done 
and  proceedings  had  Is  Illegal  and  void,  and 
that  leaves  nothing  on  which  to  rest  the 
plaintiff's  claim.    Judgment  reversed. 


COMMONWEALTH  v.  HICKEY  et  al. 

(Supreme  Court  of  Pennsylvania.    Nov.  4, 

1895.) 

Recoosizakce— Execution. 

A  recognizance,  though  signed  by  one  as 

surety,  is  not  binding  on  him,  he  not  having 

been  before  the  magistrate  who  signed  it  as 

having  been  taken  and  acknowledged   before 

him. 

Appeal  from  court  of  common  pleas,  Arm- 
strong county;  Calvin  Rayburn,  Judge. 

Action  by  the  commonwealth  against  James 
Hlckey  and  John  Boyle.  There  was  Judg- 
ment for  defendant  Boyle,  who  alone  was 
served  with  process,  and  plaintiff  appeals. 
Affirmed. 

H.  N.  Snyder,  Floy  C.  Jones,  and  W.  D. 
Patton,  for  the  Commonwealth.  Austin  Clark 
and  McCain  &  Christy,  for  appellee. 

GREEN,  J.  This  was  an  action  upon  a 
recognizance  for  the  appearance  of  Hlckey  to 
answer  a  criminal  charge  In  the  quarter  ses- 
sions. On  the  trial  the  plaintiff  made  various 
offers  of  proof  to  support  the  allegation  that 
Boyle,  the  responsible  defendant,  bad  actual- 
ly entered  Into  the  recognizance  upon  which 
the  action  was  founded.  The  affidavit  of  de- 
fense denied  in  the  most  absolute  and  positive 
terms  that  Boyle  had  ever,  at  any  time,  en- 
tered Into  any  recognizance  before  C.  A.  Scott, 
Esq.,  who,  It  was  alleged  in  the  plaintiff's 
claim,  bad  taken  the  recognizance,  for  the  ap- 
pearance of  James  Hlckey,  and  denied  also 
that  he  had  ever  authorized  any  one  to  sign 
his  name  to  any  such  recognizance.  The  af- 
fidavit further  averred  that  such  a  recog- 
nizance was  brought  to  his  residence,  and  he 
was  asked  to  sign  it,  but  that  he  positively 
refused  to  do  so,  and  did  not  authorize  any 
one  to  sign  It  for  him.  It  was  further  alleged 
in  the  affidavit  that  Boyle  was  never  before 
Justice  C.  A.  Scott  relative  to  the  case  of 
Commonwealth  v.  Hlckey.  The  plaintiff  was 
therefore  put  to  proof  of  the  fact  of  Boyle 
having  actually  entered  into  the  recognizance 
in  question.  To  support  the  plaintiff's  claim, 
a  recognizance  purporting  to  be  signed  by 
Hlckey  and  Boyle  was  offered  in  evidence, 
attested  as  being  taken  and  acknowledged 
October  7,  1883,  before  0.  A.  Scott,  Justice  of 
the  peace.  But  the  offer  was  simply  of  the 
paper,  without  any  proof  of  the  fact  of  the 
signing  or  the  acknowledgment  Objection 
being  made  on  that  ground,  the  offer  was 
properly  rejected.  An  offer  was  then  made 
to  prove  by  Hickey's  mother  that  she  was 
present  and  saw  Boyle  direct  his  son  to  sign 


the  name  of  John  Boyle  to  the  instruments 
To  this  It  was  objected  that  the  subscribing: 
magistrate  was  the  best  witness,  and  there- 
fore he  should  be  called,  and  also  that  the- 
offer  was  Incompetent  because  It  did  not  state-, 
that  the  magistrate  was  present  and  took  the- 
acknowledgment  It  was  then  proposed  to 
supplement  the  offer  by  proof  that  C.  A.  Scott- 
the  subscribing  magistrate,  was  not  present 
at  the  execution  of  the  Instrument  As  a  mat- 
ter of  course,  if  the  magistrate  was  not  pres- 
ent he  could  not  have  taken  the  recognizance, 
and  the  offer  was  properly  rejected.  A  final 
offer  was  made  to  prove  by  Mrs.  Hlckey  that 
she  and  the  defendant  Boyle  went  to  the  Jail;, 
that  Hlckey  there  signed  the  obligation,  ani 
that  Boyle  directed  his  son  to  sign  his  (de- 
fendant's) name  to  the  Instrument  and  that 
that  was  done;  that  afterwards  the  obligation 
was  taken  to  C.  A.  Scott,  a  justice  of  the 
peace,  who  signed  the  acknowledgment,  as 
follows:  "Taken  and  acknowledged  before- 
me,  this  7th  day  of  October,  A.  D.  1893,  C.  A. 
Scott  Justice  of  the  Peace,"— and  that,  after 
It  was  so  signed,  Hlckey  was  released,  and 
subsequently  escaped.  This  offer  was  also  ob- 
jected to  and  rejected.  As  the  release  and" 
escape  have  nothing  to  do  with  the  obliga- 
tion of  the  defendant  they  contribute  nothing 
to  the  admissibility  of  the  offer.  The  other 
portion  of  the  offer  is  a  proposal  to  prove  that 
the  magistiate  never  did  take  the  recog- 
nizance of  the  defendant,  but  signed  it  as  if' 
he  had  done  so.  This,  of  course,  Invalidated 
the  whole  transaction,  and  hence  the  proof 
could  not  be  received.  The  magistrate  could 
not  certify  that  he  had  done  an  act  which  he 
bad  not  done,  and,  as  that  act  was  essential 
to  any  obligation  of  the  defendant  there  was 
nothing  to  support  the  action.  The  docket  of 
the  justice  was  not  offered,  and  hence  there- 
was  nothing  to  show  any  actual  recognizance. 
Judgment  affirmed. 


SECOND  NAT.   BANK   OP  ALTOONA   v. 
GARDNER. 

(Supreme  Court  of  Pennsylvania.    Oct  7, 1895.> 

Bummoss— Service  bt  Leaving  at  Residence — 

Actioh  ton  Moxet  Takes  bt  Cashiers 

— Statement  or  Claim. 

1.  Where  defendant  had  gone  away,  leav- 
ing his  family  in  his  residence.  Bervice  of  sum- 
mons on  him  by  leaving  it  at  the  residence  can- 
not be  set  aside  on  the  ground  that  he  had  no 
intention  to  return;  the  only  negation  of  that 
intention  being  in  the  statement  of  his  wife 
(who  expressly  admitted  that  she  had  no  infor- 
mation from  him  on  the  subject)  that  he  had 
left  home  two  months  before,  and  that  from 
charges  which  she  had  heard  from  other  per- 
sons relative  to  his  connection  with  the  omc» 
of  cashier  of  plaintiff  bank,  Bhe  believed  that 
when  he  left  it  was  to  abandon  his  place  ot 
residence. 

2.  The  statement  of  claim  of  plaintiff  bank, 
alleging  that  defendant,  while  cashier  of  it. 
"took  for  his  own  use,  out  of  moneys  of  and 
belonging  to  the  said  bank,"  a  certain  sum, 
and  that  no  nart  of  it  "has  ever  been  paid  by 
the  defendant  to  the  plaintiff,  and  the  same  i* 
owing,  unpaid,  and  due  from  the  defendant  to 
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the  plaintiff,"  states  a  prima  fade  canae  of  ac- 
tion, plaintiff  not  being  obliged  to  negative  poa- 
sible  defenses. 

3.  Snch  statement  of  claim  la  not  bad  be- 
anie it  alleges  that  defendant  deposited  tickets 
and  memoranda  (copies  of  which  are  annexed 
to,  and  made  part  of,  the  statement)  showing, 
and  charging  himself  with,  the  amounts  taken 
from  time  to  time,  though  the  tickets  do  not  of 
themselves  import  any  liability  on  the  part  of 
defendant  the  copies  being  merely  matter  of 
evidence. 
Sterrett,  G.  J.,  dissenting. 

Appeal  from  court  of  common  pleas,  Blair 
county;  Martin  Bell,  Judge. 

Action  by  the  Second  National  Bank  of 
Altoona  against  Harry  A.  Gardner.  The  rule 
to  set  aside  service  of  the  summons  was  dis- 
charged, and  there  was  Judgment  for  want 
of  a  sufficient  affidavit  of  defense.  Defend- 
ant appeals.    Affirmed. 

To  the  summons  the  sheriff  made  return  as 
follows:  "Served  *  •  *  by  leaving  a  copy 
thereof  at  the  dwelling  house  of  defendant, 
with  the  wife  of  the  defendant,  Mrs.  Julia  O. 
Gardner,  an  adult  member  of  the  defendant's 
family;  and  that  the  defendant  could  not 
be  conveniently  found." 

The  affidavit  of  defendant's  wife  to  set 
aside  the  service  was  as  follows:  "Personally 
appeared  before  me,  A  B  Over,  a  notary 
public  in  and  for  said  county,  Mrs.  Julia  O. 
Gardner,  who,  being  duly  sworn  according  to 
law,  says:  She  Is  the  wife  of  Harry  A. 
Gatdner,  the  defendant  in  this  suit,  and  she 
is  the  person  with  whom  the  sheriff  of  the 
county  left  a  paper  purporting  to  be  a  writ 
of  summons  against  her  husband  In  the 
above-entitled  suit.  That  at  the  time  the  said 
writ  was  left  with  her,  to  wit,  15th  October, 
1S04,  Harry  A.  Gardner  was  not  a  resident 
of  the  county,  and  was  not  an  occupant  nor 
Inmate  of  her  dwelling  house.  That  he  had 
left  his  home  and  said  dwelling  house  on  the 
♦>th  August,  1801,  or  thereabout,  and  has  not 
since  returned.  That  when  he  left  he  did 
not  Inform  her  where  he  was  going,  but  at 
the  time  of  his  leaving  he  had,  for  a  number 
of  years,  been  the  cashier  of  the  plaintiff 
bank;  and  from  what  she  has  since  learned, 
from  statements  and  charges  made  against 
him  in  connection  with  his  office,  by  those 
connected  with  the  bank,  she  believes,  when 
he  left,  It  was  to  abandon  his  then  place  of 
residence,  and  that  It  was  not  his  purpose  to 
return  to  it  That  at  present,  and  on  the 
said  15th  October,  1894,  he  was  no  longer 
a  resident  of  the  county,  and  be  could  not 
have  been  found'  at  all,  •conveniently'  or 
otherwise,  by  the  officer  who  came  with  the 
writ;  nor  could  she,  for  him,  make  answer 
to  the  complaint  in  this  writ,  as  she  has  no 
knowledge  touching  the  law." 

The  following  is  the  statement  of  claim: 
"The  plaintiff,  the  Second  National  Bank,  of 
■Altoona,  Pa.,  a  corporation  chartered  under 
the  laws  of  the  United  States,  doing  business 
in  the  city  of  Altoona,  in  said  county,  claims 
of  the  defendant,  Harry  A.  Gardner,  the  sum 
of  two  thousand  and  ninety-eight  and  18-100 


dollars,  -with  interest  thereon  from  the  6th 
day  of  August,  A.  D.  1894,  which  Is  Justly 
due  and  payable  to  the  said  plaintiff  by  the 
said  defendant  upon  the  cause  of  action, 
whereof  the  following  is  a  statement:  The 
defendant  was  elected  cashier  in  the  said 
plaintiff  bank  in  the  month  of  August,  1882, 
and  then  and  there  entered  upon,  and  as- 
sumed and  discharged,  the  duties  of  cashier 
of  the  said  bank,  from  that  time  until  the  6th 
day  of  August,  1894,  continuously.  That 
from  the  1st  day  of  'January,  1889,  to  the 
6th  day  of  August,  1804,  the  said  Harry  A. 
Gardner,  as  cashier  of  said  bank,  took  for  his 
own  use,  out  of  the  moneys  of  and  belonging 
to  the  said  bank,  the  said  sum  of  two 
thousand  and  ninety-eight  and  18-100  dollars, 
and,  In  lieu  of  the  said  sum  of  money,  de- 
posited in  the  cash  item  account,  which  he, 
as  cashier  of  said  bank,  kept,  tickets  and 
memoranda  (copies  of  which  are  annexed  to 
this  statement  of  claim,  and  made  a  part  of 
it)  showing,  and  charging  himself  with,  the 
amount  and  amounts  taken  from  time  to 
time  as  aforesaid.  That  the  sum  or  amount 
of  these  tickets  and  memoranda  deposited 
by  the  said  defendant  In  the  said  cash  item 
account  kept  by  himself  as  aforesaid,  as 
cashier  of  the  said  bank,  is  two  thousand  and 
ninety-eight  and  18-100  dollars,  on  which  in- 
terest is  owing  from  the  6th  day  of  August, 
A.  D.  1804.  That  no  part  of  the  said  prin- 
cipal sum  has  ever  been  paid  by  the  defend- 
ant to  the  plaintiff,  and  that  the  same  is 
owing,  unpaid,  and  due  from  the  defendant 
to  the  plaintiff.  And  that  the  whole  amount 
of  said  Indebtedness  was  contracted  by  the 
said  defendant  with  the  said  plaintiff  since 
the  1st  day  of  January,  1889,  and  prior  to  the 
6th  day  of  August,  1804." 

The  affidavit  of  defense  was  as  follows: 
"Personally  appeared  before  me  Mrs.  Julia 
O.  Gardner,  wife  of  defendant,  who,  being 
duly  sworn  according  to  law,  says  she  makes 
defense  for  her  husband  In  above  action  as 
follows:  She  Is  informed  by  counsel  there 
can  be  no  recovery  upon  the  plaintiff's  state- 
ment filed,  for  the  following  reasons:  (1) 
Whilst  It  is  alleged  in  plaintiff's  statement, 
during  the  time  from  1st  January,  1889,  to 
6th  August,  1804  (more  than  6%  years),  that 
defendant  took,  for  his  own  use,  at  different 
times,  sums  equal,  in  the  aggregate,  to  12,098.- 
18,  it  Is  not  alleged  that  he  wrongfully  or  im- 
properly took  the  same,  nor  that  the  same  was 
not  accountable  on,  or  due  for,  his  salary  and 
compensation  which,  during  that  period,  he 
had  earned,  and  which  would  amount  to  a 
sum  very  much  more  than  $2,008.18,  nor  that 
he  was  not  authorised  in  some  way  to  take 
and  use  the  said  Bum,  as  he  was  the  cashier, 
and  in  the  legal  control  of  the  funds  and  as- 
sets, of  the  bank.  This,  the  sole  averment  of 
the  plaintiff's  statement,  she  is  informed,  does 
not  of  itself  form  the  foundation  of  an  action. 
(2)  This  averment  of  the  plaintiff  Is  not  help- 
ed by  the  production  of  so  called  memoranda, 
copies  of  which  are  annexed  to  the  statement 
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The  memoranda  are  merely  blank  pieces  of 
paper  (unused  checks),  with  no  words  of  writ- 
ing, and  which  Indicate  nothing.  They  bear 
no  date.  They  do  not  say  he,  nor  any  one, 
promises  to  pay  the  same,  nor  any  of  them. 
They  do  not  say  he  was  to  pay  them  to  the 
bank,  nor  to  any  one  else.  Nor  is  there  on 
them  the  slightest  evidence  of  any  undertak- 
ing or  promise  on  the  part  of  him,  or  any  one, 
either  for  his  own  benefit,  or  against  him,  as 
to  any  matter.  They  are  not  such  evidence 
of  debt  by  him  to  the  bank,  as  she  Is  Inform- 
ed, upon  which  an  action  can  rest,  and  cer- 
tainly not  such  prima  facie  evidence  of  debt 
upon  which  plaintiff  would  be  entitled  to  a 
judgment,  under  the  rules,  without  the  addi- 
tion of  more." 

Aug.  S.  Landls  and  Thos.  H.  Greevy,  for  ap- 
pellant William  S.  Hammond  and  Daniel  J. 
Neff,  for  appellee. 

MITCHELL,  J.  The  sheriff's  return  was 
In  the  form  prescribed  by  the  statute,  and 
therefore,  by  Its  terms,  showed  a  good  serv- 
ice. But,  if  it  were  traversable,  it  was  good, 
on  the  facts,  so  far  as  they  appear.  The  de- 
fendant had  gone  away,  leaving  his  family  in 
his  residence,  and  there  was  no  evidence  of 
his  Intention  to  acquire  a  new  domicile;  cer- 
tainly, none  that  he  had  acquired  one.  The 
only  negation  of  Intention  to  return  is  by  an 
inference  from  the  circumstances,  drawn  by 
bis  wife,  who  expressly  admits  that  she  had 
no  Information  from  him  on  the  subject. 

On  the  other  branch  of  the  case,  the  plain- 
tiff's statement  contained  the  averment  that 
the  defendant  "took  for  his  own  use,  out  of 
moneys  of  and  belonging  to  the  said  bank," 
the  sum,  etc.,  and  that  no  part  of  the  said 
sum  "has  ever  been  paid  by  the  defendant  to 
the  plaintiff,  and  that  the  same  Is  owing,  un- 
paid, and  due  from  the  defendant  to  the  plain- 
tiff." This  states  a  good  prima  facie  cause 
of  action.  The  plaintiff  was  not  bound  to 
go  further,  and  negative  possible  defenses. 

The  averments  In  the  statement  as  to  the 
tickets  or  memoranda  deposited  by  the  de- 
fendant in  the  place  of  the  money  he  took, 
and  the  copies  of  such  tickets,  attached  to  the 
statement,  are  In  compliance  with  the  act  of 
1887.  The  tickets  do  not  of  themselves  im- 
port any  liability  on  the  part  of  the  defend- 
ant, and  would  certainly  not  comply  with  the 
rule  under  the  old  affidavit  of  defense  law, 
that  required  the  Instrument  sued  on  to  be 
such  as  could  go  to  the  jury  to  establish,  un- 
aided by  other  evidence,  the  liability  of  the 
defendant  But  this  rule,  and  the  canes  of 
Harbison  v.  Hawkins,  81  Pa.  St  142,  and 
Wall  v.  Dovey,  60  Pa.  St  212,  cited  by  ap- 
pellant, were  under  the  former  statutes,  by 
which  the  affidavit  was  made  to  the  Instru- 
ment sued  on.  All  the  cause  of  action  that 
the  court  had  before  It  on  thf>  rule  for  judg- 
ment was  the  copy  filed.  Under  the  practice 
act  of  1887,  however,  the  affidavit  Is  to  a 
defense  against  the  statement,  and  the  copy 


of  the  instrument  attached  to  the  latter  1» 
merely  a  matter  of  evidence,  In  aid  of  that 
precision  In  setting  forth  the  cause  of  action, 
which  It  was  probably  perceived,  would  be 
likely  to  be  wanting  in  the  rambling  story 
which  the  act  Invited  plaintiffs  to  substitute 
for  a  declaration  In  the  scientific  and  approv- 
ed forms. 

The  circumstances  are  such  that  there  may- 
be hardship  In  the  case,  and  if  defendant,  or 
his  counsel,  can  produce  any  evidence  to  cast 
a  doubt  on  the  amount,  or  on  the  merits.  Is 
any  way,  he  will  have  a  good  standing  to  have 
the  judgment  opened;  but,  on  this  record,  we 
find  no  error  in  entering  it  Judgment  af- 
firmed. 

STERRETT,  O.  J.,  dissenting. 


LOUX  et  al.  v.  FOX  et  al. 

(Supreme  Court  of  Pennsylvania. 
1865.) 


Oct    7, 


Casb'Stated —  Payment  bt   Check  —  Diligence 
in  Presenting  Check  for  Patmknt. 

1.  Under  a  case  stated,  it  cannot  be  held, 
that  defendant's  acceptance  of  plaintiff's  check 
was  absolute  payment  or  satisfaction  of  rent  due. 
nnd  therefore  a  waiver  of  right  to  distrain  there- 
for; there  being  no  averment  of  fact  or  admission 
to  that  effect  but  it  being  merely  alleged  that 
the  "check  was  accepted  by  him  [defendant], 
and  a  receipt  in  regular  formi  given  therefor." 

2.  Where  a  check  was  received  after  bank- 
ine  hours,  and  on  the  following  day  the  payee, 
in  the  usual  course  of  business,  deposited  it  in 
the  bank  in  which  he  kept  his  account  and  on 
the  next  day  it  was  presented  for  payment  to- 
the  drawee  bank,  at  its  place  of  business,  during 
banking  hours,  but  after  11:30  a.  m.,  at  which 
time  the  drawee  failed,  the  payee  is  not  charge- 
able with  lack  of  diligence  in  presenting  it  for 
payment 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 

Replevin  by  &.  A.  Loux  and  another,  trad 
Ing  as  S.  Loux  &  Son,  against  Samuel  T.  Fox., 
landlord,  and  William  Jones,  constable.    Judg- 
ment for  plaintiffs.     Defendants  appeal     Re- 
versed. 

Charles  Francis  Gummey,  Jr.,  and  H.  Hamp- 
ton Todd,  for  appellants.  John  D.  Carlile,  for 
appellees. 

STERRETT,  O.  J.  The  facts  upon  which 
judgment  of  the  court  below  was  asked  ap- 
pear hi  the  case  stated,  and  need  not  be  re- 
peated at  length.  In  substance,  It  appears  that 
the  plaintiffs,  being  Indebted  to  their  landlord 
(one  of  the  defendants)  for  a  month's  rent,  due 
in  advance,  sent  him  a  check  on  the  Penn 
Safe-Deposit  &  Trust  Company  for  the  amount 
thereof,  on  May  6,  1891,  after  3  o'clock  p.  m.. 
which  was  after  banking  hours  of  the  com- 
pany on  which  the  check  was  drawn.  The 
"check  was  accepted  by  him,  and  a  receipt  in 
regular  form  given  therefor."  On  the  follow- 
ing day,  "In  the  usual  course  of  business,"  be 
deposited  the  check  in  the  Penn  National  Bank, 
where  he  kept  his  banking  account;   and  on 
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the  next  day,  May  8,  1891,  It  was  presented 
for  payment  to  the  drawee  bank,  at  its  place 
of  business  in  Philadelphia,  during  banking 
boors,  bat  after  11  SO  o'clock,  at  which  hour 
the  drawee  failed  and  ceased  to  do  business. 
When  defendant  received  the  check,  and  there- 
after, until  the  drawee  failed,  the  plaintiffs 
had  on  deposit  with  it,  to  their  credit,  more 
than  sufficient  funds  to  pay  the  dishonored 
check.  Plaintiffs  having  refused  to  make  good 
their  check,  the  defendant  landlord  distrained 
(or  the  month's  rent,  and  thereupon  the  goods . 
were  replevied,  etc.  After  reciting  the  facts 
agreed  upon,  of  which  the  foregoing  1b  merely 
an  outline,  the  case  stated  provides:  "If  the 
court  be  of  opinion  that  the  said  check  was  a 
payment  of  the  rent  so  dne  as  aforesaid, 
•  •  •  then  Judgment  for  the  plaintiffs;  oth- 
erwise, Judgment  for  the  defendants,"  etc. 

It  is  claimed  by  plaintiffs  that,  upon  the  facta 
presented  In  the  case  stated,  the  acceptance  of 
the  check  by  defendant  was  absolute  payment 
or  satisfaction  in  full  of  the  rent,  and  there- 
fore a  waiver  of  the  right  to  distrain  therefor; 
bat.  If  this  position  Is  not  sustained,  they  fur- 
ther claim  that  due  diligence  was  not  exer- 
cised in  presenting  the  check  for  payment. 

As  to  the  first  proposition,  It  Is  sufficient  to 
say  that  the  case  stated  contains  no  averment 
of  fact  or  admission  to  the  effect  that  the  de- 
fendant landlord  accepted  the  check  as  uncon- 
ditional payment,  and  In  satisfaction  of  the 
rent,  or  In  any  manner  waived  his  right  of  dis- 
tress. A  case  stated  is  in  the  nature  of  a  spe- 
cial verdict,  and  is  subject  to  the  same  rules. 
It  Is  well  settled  that  a  special  verdict  must 
set  forth  facts,  and  not  the  evidence  from 
which  facta  may  be  Inferred.  Kinsley  v. 
Ooyle,  58  Pa.  St  461.  All  the  facts  must  be 
distinctly  and  unequivocally  set  forth,  and 
nothing  left  to  Inference.  Whatever  la  not  ex- 
pressly and  distinctly  agreed  upon,  and  set 
forth  as  admitted,  must  not  be  taken  to  ex- 
ist Diehl  v.  Ihrie,  3  Whart.  143;  Seiple  v. 
Seiple,  133  Pa.  St  471,  19  Atl.  406;  Railroad 
Co.  v.  Waterman,  64  Pa.  St  337;  Berks  Co. 
t.  Pile,  18  Pa.  St  493;  Mutchler  v.  Easton, 
148  Pa.  St  441,  23  Atl.  1109.  It  therefore  fol- 
lows that  the  only  question  properly  presented 
by  the  case  stated  is  whether  due  diligence 
was  exercised  In  presenting  the  check  for  pay- 
ment If  It  was  not  presented  and  payment 
demanded  in  due  time,  the  plaintiffs  should 
not  be  visited  with  the  loss  resulting  from 
failure  of  the  bank  on  which  it  was  drawn. 

Where  the  facts  are  admitted  the  question  of 
reasonable  time  Is  one  of  law,  for  the  court 
Morse,  Banks,  389;  3  Kent,  Comm.  91;  Ros- 
enthal v.  Ehrlicher,  154  Pa.  St  399,  26  Atl. 
435.  It  is  admitted  that  the  check  In  question 
was  received  by  defendant  on  May  6,  1891,  aft- 
er banking  hours  of  the  drawee  bank.  If  the 
<  ustomary  boors  of  banking  may  be  considered 
in  passing  on  the  question  of  due  diligence,— 
and  there  appears  to  be  no  reason  why  they 
should  not,— it  Is  very  evident  that  nothing 
could  have  been  done  with  the  check  on  the 
day  It  was  received.    The  banking  day  of  the 


6th  had  already  ended,  and,  for  an  practical1 
purposes,  it  was  the  same  as  If  the  check  had 
been  received  before  banking  hours  on  the 
7th,  instead  of  after  banking  hours  on  the  6th, 
because  no  effective  step  towards  presentation 
for  payment  could  have  been  taken  earlier  than 
commencement  of  banking  hours  on  the  7th;. 
and  it  Is  conceded  that,  if  the  check  had  been 
received  on  that  day,  it  was  presented  within 
a  reasonable  time.  In  sending  their  check  aft- 
er close  of  banking  hours  on  the  6th,  the  plain- 
tiffs certainly  knew  that  it  could  not  be  pre- 
sented before  banking  hours  on  the  next  day. 
Considering  the  hour  of  the  day  when  the  check 
was  delivered  to  defendant  it  Is  practically 
the  same  as  If ,  in  express  terms,  it  had  been 
made  payable  on  the  following  day.  There  Is 
therefore  no  good  reason  why  It  should  not  be- 
treated  as  received  on  the  7th,  instead  of  the 
6th,  of  May,  1891.  Plaintiffs  mainly  rely  on 
the  authority  of  Bank  v.  Weil,  141  Pa.  St.  457, 
21  Atl.  661,  in  which  this  court  (adopting  the- 
opinlon  of  the  learned  trial  judge)  held  that  "a 
check  on  a  bank,  where  all  the  parties  are  res- 
idents of  the  same  city,  must  be  presented  on 
the  day  upon  which  it  bears  date,  or  on  the 
next  day,  and,  if  not  so  presented,  the  risk  of 
Insolvency  of  the  drawee  is  upon  the  payee." 
In  that  case  the  learned  judge,  referring  to 
the  check  then  In  controversy,  said:  "Nor  Is 
any  reason  suggested  why  it  could  not  have- 
been  presented  at  once,  or  anything  connected 
with  the  transaction  to  indicate  to  the  drawer 
that  it  would  not  be  presented  at  once.  If 
presented  on  the  day  of  Its  receipt,  It  would 
have  been  paid.  If  deposited  by  him  In  a 
city  bank  on,  the  day  of  Its  receipt,  it  would 
have  been  presented  on  the  next  day,  and' 
paid."  And  he  accordingly  applied  the  rule- 
above  stated,  because,  as  he  says,  there  was 
"no  circumstance"  to  exempt  the  case  "from 
Its  operation."  That  case  proceeds  upon  the- 
assumption  of  what  was  doubtless  a  fact  In 
the  case,  viz.  that  the  check  was  received  long 
enough  before  the  close  of  banking  hours  of  the 
day  of  Its  date  to  have  enabled  the  payee  to- 
present  it  for  payment  or  deposit  It  for  col- 
lection, on  the  same  day.  In  that  respect  It 
differs  materially  from  the  case  at  bar,  and' 
that  difference  is,  In  our  opinion,  a  circum- 
stance which  justifies  us  in  holding  that  there 
was  no  unreasonable  delay  In  depositing  the 
check  for  collection  on  the  day  after  It  was 
received,  and  presenting  it  for  payment  on 
the  next  day  thereafter.  As  we  have  seen,  It 
was  simply  Impossible  either  to  present  the- 
check  in  question  for  payment  or  to  deposit 
It  for  collection,  on  the  day  it  was  received. 
In  every  large  commercial  metropolis  like 
Philadelphia,  in  which  clearing  houses  are  es- 
tablished, the  customary  mode  of  collecting 
checks  drawn  on  banking  institutions  therein 
is  by  depositing  them  In  bank  for  collection, 
etc  According  to  the  ordinary  course  of  busi- 
ness, checks  thus  deposited  are  presented  for 
payment  on  the  next  ensuing  business  day. 
That  appears  to  have  been  the  course  pursued' 
by  the  defendant  in  this  case;  and  unless  the- 
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rule  above  quoted  from  Bank  v.  Well,  supra, 
is  restricted  In  Its  operation  to  checks  received 
■during  banking  hours,  and  a  sufficient  time  be- 
fore the  close  thereof  to  enable  the  payees  ei- 
ther to  present  them  for  payment,  or  to  deposit 
them  for  collection,  on  the  day  they  are  re- 
ceived, the  usual  course  of  business  will  be 
most  seriously  disturbed.  Such  limitation  is 
fully  warranted  by  the  facts  of  that  case,  as 
we  understand  them. 

We  are  of  opinion  that,  upon  the  facts  as  pre- 
■sented  In  the  case  stated,  there  was  error  In 
■entering  Judgment  for  the  plaintiffs.  Judg- 
ment reversed,  and  judgment  Is  now  entered  in 
-favor  of  the  defendants,  and  against  the  plain- 
tiffs, for  540,  with  Interest  from  May  1,  1801, 
i'nd  costs,  including  the  costs  of  this  appeal 


ARMSTRONG  COUNTY  v.  McKBB  et  aL 

(Supreme  Court  of  Pennsylvania.     Nov.  4, 
1895.) 

-Codhtt  Auditors— Filiso  Reports— Timb  fob 
AfPBUU 
Under  Act  1834,  requiring  county  auditors 
to  adjust  the  accounts  of  various  county  officers, 
and  providing  that  the  auditor's  report  shall  be 
filed  among  the  records  of  the  court  of  common 
pleas,  and  from  the  time  of  being  so  filed  shall 
have  the  effect  of  a  judgment  against  the  real 
estate  of  an  officer  thereby  appearing  to  be  in- 
debted to  the  county,  the  report  having  been 
given  by  the  auditor  to  the  prothonotary,  and  by 
him  marked,  "Filed,"  and  entered  in  the  court, 
the  filing  is  complete,  and  the  time  for  appeal  be- 
gins to  run  without  any  action  by  the  court;  and 
the  running  of  such  time  is  not  affected1  by  an 
individual  thereafter  procuring  an  order  of  the 
■court  for  the  filing  of  the  report. 

Appeal  from  court  of  common  pleas,  Arm- 
strong county;  Calvin  Ray  burn,  Judge. 

Issue  between  the  county  of  Armstrong,  as 
plaintiff,  and  T.  V.  McKee  and  others,  on 
appeal  by  plaintiff  from  report  of  county 
.auditor  on  the  accounts  of  defendants  as 
■county  commissioners.  Judgment  for  plain- 
tiff.    Defendants  appeal.     Reversed. 

J.  B.  Neale  and  M.  F.  Leason,  for  appel- 
lants. D.  L.  Nulton,  J.  M.  Galbreatb,  and 
JT.  W.  King,  for  appellee. 

WILLIAMS,  J.  The  duties  of  county  an- 
-dltors  are  defined  by  the  act  of  1834  and  Its 
supplements.  They  are  required  to  audit,  set- 
tle, and  adjust  the  accounts  of  the  county 
-commissioners,  the  county  treasurer,  the  sher- 
iff, and  the  coroner,  and  make  report  thereof 
to  the  court  of  common  pleas  of  such  county. 
The  fifty-fifth  section  of  the  act  of  1834  di- 
rects the  manner  in  which  the  report  must 
And  its  way  Into  the  records  of  the  court  by 
the  provision  that  "the  report  of  the  auditors 
-shall  be  filed  among  the  records  of  the  court 
of  common  pleas  of  the  respective  county  and 
from  the  time  of  being  so  filed  shall  have  the 
effect  of  a  Judgment  against  the  real  estate 
•of  the  officer  who  shall  thereby  appear  to 
t»e  Indebted  either  to  the  commonwealth  or 
-to  the  county."  All  parties  interested  must 
-take  notice  of  the  time  when  the  report  is 


filed,  and  the  time  allowed  for  an  appeal 
runs  from  that  date.     The  court,  as  such, 
has  no  function  to  perform,  so  far  as  the  ac- 
count Is  concerned,  unless  an  appeal  be  tak- 
en from  the  settlement  made  by  the  auditors, 
and  shown  by  their  account    But  to  make 
the  balances  shown  by  the  report  against  any 
of  the  accounting  officers  a  lien  against  tbe 
real  estate  of  such  officer,  such  balance  must 
be  indexed  In  the  judgment  docket    Appeal 
of  Snyder  Co.,  3  Grant,  Cas.  38.    If  the  au- 
ditors do  not  file  their  report  with  the  pro- 
thonotary, their  performance  of  their  official 
duty   may  be   quickened  and   compelled    by 
a  writ  of  mandamus;  but  until  it  Is  filed  by 
them  It  remains  in  their  own  hands,  or  under 
their  own  control,  and  no  other  person  who 
may  obtain  possession  of  it  has  any  right  to 
represent  them,  or  to  act  for  them,  in  regard 
to  It    If  an  attorney  or  any  other  person  ob- 
tains possession   of  the  report  without   the 
consent  of  the  auditors,  this  fact  clothes  him 
with  no  power  to  act  for  them,  or  to  bind 
them  In  any  manner.     He  would  have    no 
right  to  file  it  or  to  ask  the  court  to  order 
It  filed;  and,  if  such  an  order  should  be  made 
without  first  giving  notice  to  the  auditors, 
and  affording  them  an  opportunity  to  come 
in  and  take  charge  of  their  own  report   it 
would  be  ex  parte,  and  would  conclude  nei- 
ther the  auditors  nor  the  officers  whose  ac- 
counts appeared  upon  the  report     The  au- 
ditors are  responsible  for  the  discharge   of 
all  the  duties  the  law  places  on  them,  Includ- 
ing not  only  an  examination  of  the  accounts 
of  the  county  officers,  but  the  tabulation  of 
their  work  In  a  report  made  for  the  informa- 
tion of  taxpayers,  and  the  placing  of  that 
report  "among  the  records  of  the  court   of 
common  pleas  of  the  respective  county,"  so 
that  all  who  desire  to  do  so  may  examine 
It    The  facts  presented  In  this  case  are  pe- 
culiar.   The  auditors  examined  the  accounts 
of  the  several  officers,  prepared  their  report, 
and  then  actually  lodged  It  In  the  hands  of 
the  proper  officer,  the  prothonotary  of   the 
court  of  common  pleas  of  Armstrong  county, 
on  the  13th  day  of  February,  1891.    The  sanie 
person  was  also  clerk  of  the  court  of  quarter 
sessions,  and  he  seems  to  have  entered  the  re- 
port first  in  the  sessions  and  afterwards   In 
the  common  pleas;  but  the  report  was  mark- 
ed "Filed"  by  him  on  the  day  on  which  he 
received  it,  and  it  remained  In  his  custody 
down  to  the  June  term  following.     At  that 
term  an  attorney  obtained  it  from  the   pro- 
thonotary, took  it  into  court,  and  moved  the 
court  for  an  order  directing  It  to  be   filed. 
This  order  was  made,  and,  so  far  as  the  rec- 
ord indicates,  without  any  rule  to  show  cause 
or  notice  to  the  auditors  or  the  officers  to  be 
affected.    On  the  8th  of  August  this  appeal 
was  taken  on  behalf  of  several  taxpayers. 
Was  this  appeal  in  time?    That  depends  on 
whether  the  time  is  to  be  computed   from 
the  day  when  the  auditors  filed  their  report 
and  procured  the  date  of  filing  to  be  noted 
thereon  by   the  prothonotary,   or   from    the 
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day  when  It  was  placed  for  the  second  time 
is  tie  hands  of  the  prothonotary  under  the 
a  parte  order  of  the  court.    We  are  of  opin- 
ion that  the  computation  must  begin  with 
tie  13th  day  of  February,  the  day  on  which 
the  auditors  took  their  report  to  the  proper 
officer,  and  caused  the  date  to  be  Indorsed 
thereon  by  him.    They  had  then  discharged 
their  duty.   If  the  docket  entries  of  the  officer 
were  incorrect,  the  court  could  have  directed 
i    their  amendment    If  he  had  given  a  wrong 
number  to  bis  entries  In  the  records  of  the 
common  pleas,  or  made  any  other  mistake, 
the  court  could  have  corrected  It;    but  the 
fact  that  the  auditors  had  filed  their  report 
with  the  proper  officer  was  beyond  doubt 
If  the  appellants  had  alleged  that  by  reason 
of  the  neglect  of  the  officer  to  make  the  prop- 
er docket  entries  they  had  been  misled,  and 
their  search  after  the  report  had  been  in- 
rtectual,  so  that  they  were  nnable  to  appeal 
within  the  time  fixed  by  law,  counting  from 
the  date  of  filing,  they  might  have  applied  to 
the  court  for  such  relief  as  it  was  possible  to 
i   me  npon  the  facts  so  stated;    but  the  ex- 
pedient resorted  to  was  novel,  and,  if  success- 
ful, would  have  made  It  possible  for  the  ap- 
i  peHants  to  have  secured  their  appeal  as  readi- 
i  tj  at  the  end  of  three  years  as  of  three 
|  Broths.  The  time  for  taking  an  appeal  had 
|  «pired  when  the  order  of  the  court  below 
*u  made.    The  report  was  no  doubt  taken 
:  torn  Its  resting  place  "among  the  records  of 
■  <««  court  of  common  pleas"  Into  the  court 
'■■  iwn,  and  a  motion  made  for  an  order  direct- 
ing that  It  be  filed,  In  order  to  secure  a  new 
I  &te  from  which  to  count    The  motion  could 
1  tore  had  no  other  purpose.    The  court  below 
wai  of  opinion  that  a  new  date  from  which 
to  compote  the  time  for  an  appeal  was  thus 
'/coined.    We  do  not  think  so.    The  order, 
If  not  an  absolute  nullity,  was,  to  say  the 
1  *ut  a  piece  of  supererogation.     The  report 
was  filed  with  the  proper  officer  by  the  au- 
fitors  themselves,  and  the  right  to  an  ap- 
Wl  most  be  computed  from  the  day  on 
which  this  was  done.    This  disposes  of  the 
o*e,  and  renders  an  examination  of  the  sev- 
*!*1  items  of  surcharge  unnecessary.     It  Is 
pwible,  if  the  appeal  had  been  in  time,  that 
"Be  portions  of  the  last  four  Items  of  sur- 
tbarge  might  have  been  sustained;  but  It  Is 
Wleai  now  to  Inquire.    As  to  the  larger 
part  of  the  sum  surcharged,  we  should  have 
l«ea  unable  to  concur  with  the  court  below. 
He  Judgment   la  reversed,   and   the  appeal 
kw  the  report  of  the  auditors  Is  now  dis- 


COLLIER  v.  COLLIER. 

(Court  of  Chancer;  of  New  Jersey.     Nov.  8, 
1885.) 
Box  for  Equitable  Rsuef— Dismissal. 
Where   a    complainant   presents    matters 
7*H)  ire  purely   equitable,   and   others   purely 
f™-  ud  prays  for  relief  against  an  action  at 
»«.  ud  fails  in  those  matter*  which  axe  equita- 
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ble,  his  bill  will  not  be  retained  as  to  those  which 
are  legal. 

(Syllabus  by  the  Court) 

Bill  by  Andrew  M.  Collier  against  John  J. 
Collier  for  injunction  and  to  correct  deed. 
Dismissed. 

Samuel  O.  H.  Wright,  for  complainant 
Abel  L  Smith  and  Mr.  Mabon,  for  defendant. 

BIRD,  V.  C.  The  defendant  In  this  case 
having  Instituted  an  action  in  ejectment  to 
recover  possession  of  certain  lands,  and  the 
complainant  coming  into  this  court  alleging  a 
mistake  in  one  of  the  deeds  of  conveyance 
under  which  the,  defendant  claims  title,  and 
that  the  deed  which  conveyed  the  title  direct- 
ly to  him  was  procured  by  fraud,  and  that 
the  certificate  of  acknowledgment  thereto  was 
illegal,  and  praying  that  the  former  deed 
might  be  corrected,  and  that  the  latter  might 
be  declared  null  and  void  because  of  the  fraud 
and  of  the  illegal  acknowledgment,  and  that 
the  defendant  might  be  enjoined  from  prose- 
cuting his  said  action  at  law;  and,  falling  to 
establish  either  the  mistake  or  the  fraud,  the 
complainant  insists  that  since  the  court  had 
jurisdiction  of  the  questions  of  mistake  and 
fraud,  it  has  also  jurisdiction  of  the  question 
raised  respecting  the  legality  of  the  acknowl- 
edgment, and  should  therefore  proceed  to  de- 
termine that  question,  notwithstanding  the 
question  of  the  pendency  of  the  action  at  law. 
The  legal  title  of  the  land  in  question  was  at 
one  time  in  the  name  of  the  complainant  He 
conveyed  It  to  his  mother.  By  his  bill  of  com- 
plaint he  alleges  that  there  was  a  mistake  in 
this  deed,  in  that  the  words  "heirs  and  as- 
signs" were  inserted,  thereby  conveying  an 
estate  in  fee  simple  absolute,  when  it  was  the 
intention  of  the  parties  that  only  a  life  estate 
should  be  conveyed  to  the'  grantee.  In  this 
respect  he  prays  that  this  deed  may  be  reform- 
ed. He  also  alleges  that  his  mother  became 
weak  and  feeble  in  mind,  and  that  by  fraud 
and  undue  influence  she  was  prevailed  upon 
to  execute  a  deed  of  conveyance  for  the  same 
premises  to  the  defendant,— another  of  her 
sons.  For  this  reason  the  complainant  asks 
that  the  last-named  deed  may  be  declared 
void.  It  Is  also  alleged  that  when  the  com- 
missioner of  deeds  who  took  the  acknowledg- 
ment examined  the  grantor  he  did  not  take 
her  examination  separate  and  apart  from  her 
husband,  and  that  consequently,  the  acknowl- 
edgment is  Ineffectual,  and  that  the  deed  is 
likewise  void  for  this  reason. 

The  effort  to  establish  the  mistake  or  the 
fraud  because  of  the  weakness  of  the  mother, 
or  of  undue,  influence  in  procuring  the  con- 
veyance toAhe  defendant  has  not  been  suc- 
cessful. t/Tailure  in  these  Important  particu- 
lars, I  think,  terminates  the  right  of  this  court 
to  proceed.  In  other  words,  when  an  action 
at  law  is  sought  to  be  restrained  by  suit  in 
equity,  and  part  of  the  grounds  upon  which 
the  bill  rests  are  purely  of  equitable  cogni- 
zance, and  part  when  considered  separate- 
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ly,  are  strictly  of  legal  cognizance,  and  the 
proofs  do  not  establish  the  allegations  which 
are  of  purely  equitable  cognizance,  a  court 
of  equity  has  not  Jurisdiction  to  further  re- 
strain the  action  at  law,  and  proceed  to 
determine  the  legal  rights  of  the  parties. 
There  Is,  doubtless,  abundant  authority  for 
the  proposition  that,  whenever  a  court  of 
equity  properly  acquires  jurisdiction  of  mat- 
ters which  may  be  settled  by  equitable  rules, 
and  grants  any  relief  respecting  such  matters, 
it  may  then  proceed  to  determine  the  whole 
controversy,  even  though  one  or  more  of  the 
issues,  when  Independently  considered,  may  be 
of  purely  legal  character.  Pom.  Eq.  Jur.  88 
223-225,  227,  231;  Brown  v.  Edsall,  9  N.  J.  Eq. 
256.  But  the  rule  is  not  so  broad  in  case  the 
complainant  who  seeks  to  change  the  forum 
by  filing  a  bill  in  equity  falls  in  obtaining  any  j 
relief  with  respect  to  those  matters  that  are 
of  purely  equitable  cognizajice.  Brown  v. 
Edsall,  9  N.  J.  Eq.  256.  /In  this  case  the 
chancellor  said:  "The  bill  must  show  a  case 
of  manifest  propriety  in  this  court's  retaining 
the  cause  where  a  suit  has  been  commenced 
at  law,  and  the  party  seeks  to  change  the 
forum  of  litigation,  and  prays  for  relief  as 
well  as  discovery."  The  learned  chancellor 
also  said:  "The  court  of  chancery  In  tnis 
state  has  never  adopted  the  principle  that,  be- 
cause Its  Jurisdiction  has  once  rightfully  at- 
tached, It  will  retain  the  cause  as  a  matter 
of  right,  for  the  purposes  of  complete  relief." 
See,  also,  Little  v.  Cooper,  10  N.  J.  Eq.  273; 
Chase's  Ex'r  v.  Chase,  50  N.  J.  Eq.  143,  24 
Atl.  914;  Jewett  v.  Dringer,  29  N.  J.  Eq.  174; 
Red  Jacket  Tribe  v.  Hoff,  33  N.  J.  Eq.  441. 
In  this  case  the  court  held  that  it  had  Juris- 
diction to  reform  the  bond  by  adding  the 
seals  to  the  signatures  of  the  obligors,  but  de- 
nied the  prayer  for  relief  as  to  the  amount 
due  thereon,  upon  the  ground  that  the  remedy 
in  a  court  of  law  was  adequate  for  that  pur- 
pose. Iszard  v.  Water-Power  Co.,  31  N.  J. 
Eq.  511,  'to  the  same  effect,  in  which  case  a 
bill  was  filed  for  the  specific  performance  of 
a  contract,  with  a  prayer  for  relief  as  to  dam- 
ages. It  was  held  that,  even  though  the  relief 
was  obtained  upon  the  first  Issue  In  this  court, 
it  was  denied  as  to  the  latter,  because  that 
was  relievable  at  law.  To  the  same  effect 
are  Berry  v.  Van  Winkle,  2  N.  J.  Eq.  269; 
Trotter  v.  Heckseher,  40  N.  J.  Eq.  612,  4  Atl. 
83.*  A  moment's  reflection  will  satisfy  every 
one  that  nothing  could  be  more  mischievous 
than  the  adoption  of  the  principle  contended 
for  by  the  complainant.  In  such  case  It  would 
only  be  necessary  for  the  defendant  in  an  ac- 
tion at  law  to  make  some  pretense  of  claim 
against  the  plaintiff  in  such  action  of  fraud, 
mistake,  accident,  or  right  to  an  account,  in 
order  to  change  the  forum  of  litigation,  and  to 
compel  the  determination  of  questions  purely 
legal  in  a  court  of  equity.  It  may  be  said 
that  In  this  case  the  only  remaining  Issue  Is 
the  legality  of  the  acknowledgment,  and  that 
a  court  of  equity  can  determine  that  as  well 
as  a  court  of  law.    If  such  were  to  be  admit- 


ted, it  does  not  in  any  way  change  the  funda- 
mental principle  which  lies  at  the  very  foun- 
dation of  the  discussion,  and  which  indicates 
the  different  planes  In  which  the  two  systems 
move.  I  will  advise  tM&t  the  bill  be  dismiss- 
ed, with  costs. 


OARR  et  al.  v.  HERTZ  et  al. 
(Court  of  Chancery  of  New.  Jersey.     Oct  24, 

1895.) 
Powrr  of  Partner— Mortgages— Exsoutobs. 

1.  The  implied  power  of  one  partner  to  mort- 
gage firm  property  is  revoked  by  a  dissent  of  his 
copartners,  known  to  the  mortgagee  when  he 
takes  his  mortgage. 

2.  One  of  two  executors  to  whom  property  is 
left  in  trust  to  carry  on  a  partnership  business 
cannot,  without  the  assent  of  his  coexecutor,  ex- 
ecute a  series  of  mortgages  upon  all  the  trust 
property  for  the  purpose  of  finally  distributing 
the  same  among  certain  firm  creditors. 

3.  It  seems  that  one  partner  of  a  firm,  not 
engaged  in  the  business  of  dealing  in  real  estate, 
cannot  execute  a  mortgage  upon  the  firm  real 
estate,  unless  such  power  is  expressly  conferred 
upon  him,  or  the  title  is  vested  in  him. 

(Syllabus  by  the  Court) 

Bill  by  Martha  Carr  and  another,  execu- 
trices,  against  Isaac  Hertz  and  others,  to  an- 
nul a  series  of  mortgages.  Decree  for  com- 
plainants. 

The  bill  is  filed  by  two  partners  to  annul  a 
series  of-  mortgages  made  by  a  third  person, 
as  partner,  upon  all  the  firm  property,  to  cer- 
tain of  the  firm  creditors.  All  these  partners 
were  executors  or  executrices  of  deceased  per- 
sons who  had  by  will  left  that  part  of  their 
estate  theretofore  Invested  in  the  business  still 
In  the  business,  with  power  to  their  personal 
representatives  to  continue  the  said  business. 
To  understand  the  questions  raised,  it  is  es- 
sential that  the  evolution  of  the  partnership 
which  existed  at  the  date  of  the  execution  ol 
these  mortgages  should  be  exhibited  in  detail 
as  well  as  the  transactions  which  preceded  an«] 
attended  the  making  of  these  Instruments.  Ii 
1883,  there  was  a  firm  In  the  city  of  Newart 
carrying  on  the  business  of  tanners  and  deal 
ers  in  leather.  The  firm  was  composed  of  Jo 
seph  W.  Carr,  John  W.  Carr,  and  Louis  M 
Smith.  Joseph  W.  Carr  died  in  1884.  Bi 
his  will  he  gave  to  his  wife  the  use  of  all  bii 
estate  during  her  widowhood,  with  remalnde 
over  to  her  children.  The  will  contained  thi 
following  provision:  "My  desire  is  that  tin 
interest  which  I  now  have  as  partner  in  th 
leather  business  conducted  In  the  said  city  t> 
the  firm  of  Smith  &  Carr  shall  remain  undis 
turbed,  and  that  my  widow  shall,  at  the  ea 
pense  of  my  estate,  employ  some  person  wta 
shall  be  acceptable  to  the  surviving  membei 
of  the  said  firm  to  represent  her."  Marti] 
Carr,  the  widow,  was  appointed  sole  executrfc 
She,  having  drawn  as  much  of  her  husband1 
Interest  as  was  in  excess  of  that  of  the  otli< 
partners,  left  the  balance  of  the  estate  whic 
had  been  Invested  in  the  business  still  In  tl 
business.  The  business  was  thereafter  coi 
ducted  by  her  and  the"  surviving  partners  -um 
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February  19,  1886.     At  that  time  the  Interest 
of  Louis  M.  Smith  was  bought  out  by  John  W. 
Carr  and  the  executrix.     Thereafter  the  busi- 
ness was  continued  In  the  firm  name  of  "John 
W.  Carr  &  Co.,"  or,  as  indicated  on  some  of 
the  bill  heads,  "John  W.  Carr  &  M.  Carr." 
John  W.  Carr  was  the  managing  member  of 
the  partnership.     One  Charles  Wenael  was  in 
his  employ;  and  upon  John  W.  Carr's  absence 
In  California,  by  reason  of  his  sickness,  Wen- 
k1  was  given  a  power  of  attorney  to  transact 
the  business  and  sign  the  Arm  name.     John 
W.  Carr  died,  leaving  a  will  dated  December 
5, 1887,  in  which  will  he  gave  his  wife  a  cer- 
tain portion  of  his  property,  and  then  gave 
the  residue  of  his  estate,  real  and  personal,  to 
bis  executors  and  the  survivors  of  them,  in 
trust  for  the  following  purposes:  "To  continue 
the  business  of  the  firm  during  the  lifetime  of 
his  wife  if  It  should  be  found  profitable  and 
his  executors  should  deem  it  best  to  do  so." 
He  authorized  his  executors  to  enter  into  any 
arrangement  or  agreement,  as  they  saw  fit,  to 
continue  and  carry  on  the  said  business,  with 
or  without  the  present  partner,  and  to  use  the 
residue  of  the  estate  as  they  may  see  fit,  and  to 
manage  and  conduct  the  business  for  his  said 
interest  therein,  in  all  respects  according  to 
their  judgment,  until  the  death  of  his  wife, 
or  until  such  time  in  her  lifetime  as  the  said 
executors  should  see  fit  to  discontinue  the 
same.    He  empowered  bis  executors  to  sell, 
in  their  discretion,  any  part  of  his  real  estate 
which  was  not  embarked  in  the  said  business, 
and  also  the  proceeds  of  such  business  upon 
the  discontinuance  thereof.     In  this  will,  the 
testator's  wife,  Caroline,  and  Charles  Wenzel, 
were  appointed    executors.     No   arrangement 
was  entered  into  by  the  said  executors  with 
the  partner  Martha  Carr  in  respect  to  the  con- 
tinuation of  the  business,  nor  was  any  agree- 
ment or  understanding  entered  into  between 
Caroline   A.  Carr  and  Charles  Wenzel  in  re- 
spect to  the  carrying  on  of  the  firm  business. 
The   business,    however,    went   on  as   usual. 
The  two  ladies  were  entirely  unfamiliar  with 
the  practical  operation  of  the  business,  and  the 
business  was  continued  on  the  same  line  and 
racier  the  same  management  as  it  had  been 
•onrtucted  prior  to  John  W.  Carr's  death,  with 
rhe  exception  that  checks  and  notes  and  evi- 
dences of  indebtedness  were  required  to  be 
signed  by  Martha  W.  Carr;  and,  although  the 
ank  seems  to  have  recognized  some  signatures 
>f  the  firm  name  made  by  Charles  Wenzel,  the 
iCTeement    of   the   copartners   was   that   the 
inn  name  should  be  signed  only  by  Martha 
IT.  Carr.     After  the  probate  of  the  will,  Wen- 
el  was  urged  to  have  an  inventory  of  the  es- 
ate  of  his  testator  made,  which  would  have 
tecesaitated  an  Investigation  into  the  affairs 
f  the  partnership.     This  he,  on  one  excuse 
<r  another,  postponed  from  time  to  time,  and 
t  was  in  fact  never  made.     On  various  occa- 
lons  and  to  different  persons,  he  repeatedly 
emarked  that  be  was  not  Interested  In  the 
i>ii<vrn  individually.     According  to  Mr.  Wen- 
el's  testimony,  the  firm  had  met  with  a  loss 


previous  to  the  death  of  John  W.  Carr;  and 
some  time  in  October,  1891,  the  attention  of 
the  two  ladies  was  called  to  the  fact  that  the 
estate  was  in  an  embarrassed  condition.  The 
two  executrices  called  a  meeting  of  the  cred- 
itors of  the  firm  on  November  23,  1891.  At 
this  meeting  the  authority  of  the  executrices 
was  practically  turned  over  to  the  creditors. 
They  were  empowered  to  Inspect  and  protect 
the  firm  property.  The  creditors  appointed  a 
committee,  which  committee  went  to  the  fac- 
tory, and  were  refused  admittance  by  Mr. 
Wenzel.  Subsequently,  the  committee  gained 
access  to  the  factory,  made  an  Inventory  and 
appraisement  of  the  personal  property,  and  put 
a  keeper  in  charge,  and  continued  the  work  of 
tanning.  On  November  30th,  another  meeting 
of  creditors  was  held,  at  which  the  executrices, 
through  their  counsel,  offered  to  turn  over  all 
the  assets  of  the  firm  to  two  trustees  for  the 
creditors,  and  hold  the  proceeds  until  all  the 
creditors  signed  a  certain  paper  which  allowed 
the  widows  to  retain  their  homes.  On  the 
same  day,  the  executrices  executed  an  assign- 
ment of  all  the  firm  property  to  two  trustees 
to  carry  out  this  purpose,  but  said  assignment 
did  not  become  effective,  because  some  of- the 
creditors  refused  to  accede  to  the  condition. 
Charles  Wenzel  refused  to  take  any  part  In 
the  proposed  action  of  the  executrices,  but,  be- 
ginning on  December  1st,  he,  between  that 
date  and  December  13th,  inclusive,  made  a 
series  of  mortgages,  which  practically  ex- 
hausted the  entire  firm  property.  He  made 
two  mortgages  on  December  1st  to  Isaac 
Hertz, — one  upon  the  hides  in  process  of  manu- 
facture, to  secure  $775.49;  the  other  upon  all 
tools,  fixtures,  accounts  receivable,  two  horses, 
carriages,  wagons,  and  harness,  to  secure  the 
sum  of  $850.15.  On  December  2d,  he  made  a 
mortgage  upon  all  the  property  covered  by 
the  second  Hertz  mortgage,  as  well  as  upon 
the  628  hides,  to  the  Newark  Bark  Company, 
to  secure  the  sum  of  $2,320.  On  December 
3d,  he  made  three  concurrent  mortgages  upon 
the  hides,  accounts  receivable,  tools,  fixtures, 
all  their  business  assets,— one  to  Cornelius 
Fitzpatrlck  and  John  Doolan,  to  secure  $1,118.- 
70;  another  to  Charles  Smyithe,  to  secure  $3,- 
337.63;  and  still  another  to  secure  Levi  R. 
Barnard  the  sum  of  $1,277.15.  On  December 
13th  he  made  three  real-estate  mortgages,  cov- 
ering all  the  interest  of  the  firm  In  certain  des- 
ignated property.  One  of  these  mortgages  was 
made  to  Cornelius  Fitzpatrlck  and  John  Doo- 
lan, to  secure  $1,118.70;  another,  to  Charles 
Smythe,  to  secure  the  sum  of  $3,337.63;  and 
one  to  Levi  R.  Barnard,  to  secure  $1,277.15. 
These  mortgages  were  concurrent. 

James  E.  Howell,  for  complainants.  Chand- 
ler W.  Riker,  for  defendants. 

REED,  V.  C.  (after  stating  the  facts).  As 
already  stated,  this  bill  is  filed  by  Caroline  A. 
Carr,  executrix  of  John  W.  Carr,  and  Martha 
Carr,  executrix  of  Joseph  W.  Carr,  attacking 
several  mortgages  made  by  Charles  Wenzel. 
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The  authority  of  Mr.  Wenzel  to  execute  those 
mortgages,  If  It  existed  at  all,  must  rest  up- 
on an  Implied  authority  residing  In  him  as  a 
partner.  It  is  clear  he  did  not  become  a  part- 
ner in  the  business  by  any  conventional  ar- 
rangement between  Caroline  A.  Carr  and 
himself.  His  right  to  rank  as  a  partner  re- 
sulted entirely  as  an  Inference  of  law,  from 
the  fact  that  he  had  carried  on,  with  the  prop- 
erty of  his  testator,  the  business  as  a  firm  busi- 
ness. But  Inasmuch  as  his  coexecutor,  while 
having  no  voice  in  the  active  transaction  of 
the  business,  seems  to  have  acquiesced  In  its 
continuance,  the  law  would  seem  clearly  to 
clothe  Wenzel  with  the  authority  of  a  part- 
ner In  the  business.  Assuming,  therefore, 
that  he  possessed  the  power  and  authority 
of  a  partner,  the  question  supervenes:  Did 
the  Implied  authority  with  which  a  partner 
is  Invested  authorize  him  to  execute,  under 
the  circumstances  of  this  case,  the  series  of 
mortgages  now  attacked?  It  Is  entirely  set- 
tled that  a  partner  has  the  Implied  authority 
to  sell  any  portion  of  the  firm  property.  He 
possesses  that  power  although  the  sale  may 
be  made  to  pay  an  antecedent  debt,  and  al- 
though the  sale  Itself  may  lead  to  the  in- 
solvency of  the  firm.  So  may  he  pledge  or 
mortgage  a  part  or  all  of  the  firm  property 
for  the  purpose  of  raising  funds  to  carry 
on  the  partnership  business,  or  to  pay  some 
one  or  more  of  the  outstanding  debts  of  the 
firm.  All  this  power  Is  conceded  to  a  part- 
ner so  long  as  his  acts  are  bona  fide.  But, 
In  gauging  the  power  of  the  partner,  it  is 
uniformly  held  that  it  Is  limited  to  such 
transactions  as  come  within  the  scope  of  the 
partnership  business.  The  moment  an  act 
of  his,  In  dealing  with  partnership  property, 
is  to  be  ranged  outside  of  the  legitimate 
business  of  the  partnership,  his  authority  to 
bind  the  other  partners  of  the  firm  ceases. 
So  it  Is  held  In  numerous  and  weighty  au- 
thorities that  the  disposition  by  one  partner, 
without  the  consent  of  his  copartner,  of  all 
the  property  of  the  firm  in  the  way  of  a  gen- 
eral assignment  for  the  benefit  of  creditors, 
is  beyond  the  ability  of  any  person  as  part- 
ner. The  reason  assigned  for  this  limitation 
upon  his  power  Is  that  such  an  assignment 
is  not  an  act  done  in  the  transaction  of  the 
business  of  the  firm,  but  it  is  an  act  direct- 
ly dissolving  the  partnership,  closing  its  ex- 
istence, and  finally  distributing  its  property. 
If  the 'evidence  was  more  convincing  that 
this  series  of  mortgages  made  by  Mr.  Wenzel 
was  part  of  one  scheme,  by  which  these 
mortgagees  and  Wenzel  concerted  to  transfer 
In  this  method  practically  all  the  property  of 
the  firm  to  prefer  the  mortgagees  as  cred- 
itors, I  should  regard  the  question  as  direct- 
ly involved  whether  a  general  assignment  for 
the  benefit  of  creditors  Is  within  the  power 
of  one  partner  without  the  assent  of  his  co- 
partners; for  It  cannot  be  doubted  that  such 
a  scheme  is,  in  respect  to  this  question  of 
power,  exactly  equivalent  to  a  general  as- 
signment   But  I  am  not  clear  that  at  the 


time  the  first  mortgage  was  made  to  Mr. 
Hertz,  or  at  any  other  particular  period  be- 
tween December  1st  and  December  13th, 
there  was  a  general  scheme  in  the  minds  of 
the  parties  to  transfer  all  the  property  by 
way  of  preference  to  the  creditors  named. 
Therefore,  I  am  not  willing  to  regard  these 
mortgages  as  standing  upon  the  same  foot- 
ing as  would  a  general  assignment  for  the 
benefit  of  creditors. 

But  It  seems  to  me  that  the  case  presents 
another  question,  which  is  whether  the  pow- 
er of  Wenzel,  If  it  would  otherwise  have  ex- 
isted, was  not  in  this  Instance  limited  by 
the  known  dissent  of  the  other  partners  to 
his  act    It   is   entirely   settled   that,  while 
third  persons  dealing  with  the  firm  will  not 
be  affected  by  any  limitation  upon  the  au- 
thority of  partners  contained  In  the  articles 
of  copartnership,  yet  if  a  person  dealing  with 
one  partner  has  notice  of  this  limitation,  be 
cannot  hold  the  firm  if  the  partner's  act  Is 
violative  of  the  limitation.    1  Llndl.  Partn. 
p.  170.    And  knowledge  of  restrictions  upon 
the  power  of  a  partner  may  be  established 
by  circumstantial  evidence,  as  well  as  by  di- 
rect proof  of  notice.    17  Am.  &  Eng.  Enc. 
Law,  p.  996.    It  is  equally  well  settled  that 
In  respect  to  those  implied  powers  with  which 
a  partner  is  invested,  If  a  party  dealing  with 
such  partner  receives  notice  of  the  dissent  of 
his  copartners  from  any  act  of  such  partner, 
the  third  party  cannot  hold  the  firm  by  rea- 
son of  such  act    The  apparent  Implied  au- 
thority is  revoked  by  dissent  coupled  with 
the  notice  of  dissent.    Id.  p.  997;    Gallway 
v.  Mathew,  10  East,  264;  Willis  v.  Dyson,  1 
Starkle,  164;   Monroe  v.  Conner,  15  Me.  ITS; 
Matthews   v.   Dare,   20   Md.   248;    Knox    v. 
Bufllngton,  50  Iowa,  320;  Wilcox  v.  Jackson, 
7  Colo.  521,  4  Pac.  966.    In  most  cases  where 
the  occasion  for  the  application  of  this  rule 
has  arisen,  either  a  direct  notice  of  the  ills 
sent  was  given  to  the  person  dealing  with  tlw 
partner,  or  a  general  notice  of  which  he  has 
knowledge.    The  question,  however,   Is   nol 
In  respect  to  the  form   of  the  notice,    but 
whether  there  was  notice,  and  circumstance! 
may  speak  as  forcibly  as  words.    Wilcox  v 
Jackson,  supra.    Now,  in  view  of  these  well 
settled  rules,  how  do  these  mortgagees  stand 
It  Is  In  evidence  that  the  two  executrlces,  oi 
November  23, 1891,  called  a  meeting  of  the  flrn 
creditors,  at  which  meeting  their   lntentioi 
was  manifested  to  devote  the  property  to  th< 
payment  of  all  the  firm  creditors.    This  pui 
pose  still  more  clearly  appeared  by  the  trans 
actions  which  occurred  at  and  which   fol 
lowed  the  meeting  of  November  30th.     A 
this  meeting  it  was  proposed  to  turn    th 
property  over  to  trustees,  who  were  to  tak 
charge  and  sell  the 'same,  and  pay  the  crer 
itors  pro  rata.    There  was,  Indeed,  a  cond; 
tlon  annexed  that  the  homes  of  the  execi* 
trices  should  be  left  Intact;  but  that  the  it 
tentlon,  and  sole  intention,  of  these  exeot 
trices,  was  an  equal  distribution  of  the  fin 
property  among  the  creditors,  is  unniistal 
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able.  Now,  at  this  meeting  of  creditors  all 
the  mortgagees  were  present.  They  all  knew 
that,  so  far  as  the  two  executrices  were  con- 
cerned, they  Intended  this  disposition  of  the 
property,  and  that  they  intended  no  other. 
Wenzel  himself,  of  course,  knew  the  intention 
of  the  executrices.  He  knew  that  they  had 
refused  to  make  mortgages  to  other  firm  cred- 
itors. He  himself  asserts  that,  Inasmuch  as 
they  chose  to  adopt  their  method,  he  conclud- 
ed that  he  would  adopt  his.  He  knew  that 
the  trustees  representing  the  creditors  were 
in  possession  of  the  factory,  and  I  have  no 
doubt  that  the  mortgagees  knew  the  same. 
Now,  on  the  heels  of  the  meeting  of  Novem- 
ber 30th  and  the  action  of  the  trustees  tak- 
ing possession  of  the  factory,  these  mort- 
gagees hastened  to  Wenzel,  and,  on  the  1st, 
2d,  and  3d  of  December,  induced  him  to  make 
the  chattel  mortgages.  They  knew— no  rea- 
sonable person  could  have  failed  to  know- 
that  the  two  executrices  were  opposed  to  any 
action  upon  Wenzel's  part,  and  certainly  of 
his  execution  of  any  mortgages.  Now,  if  it 
be  true  that  these  mortgagees,  as  well  as 
Wenzel,  had  notice  of  the  antagonism  of  the 
two  executrices  to  the  execution  of  any  mort- 
gage to  any  of  the  creditors,  the  rule  applies 
that  the  implied  power  which  he  may  have 
had  to  dispose  of  the  property  by  way  of 
mortgage  was  revoked  by  the  circumstances 
just  mentioned. 

Again,  it  seems  to  me  that  there  Is  another 
feature  In  this  case  which  leads  to  the  same 
result.  It  will  be  recalled  that  Mr.  Wenzel 
was  one  of  the  two  personal  representatives 
of  a  deceased  partner.  These  two  represent- 
ed a  single  interest  in  the  firm,  the  other  in- 
terest being  represented  by  Caroline  A.  Carr, 
the  other  executrix.  Now,  while  one  of  two 
executors  or  administrators  has  the  power  to 
sell,  in  the  course  of  administration,  any  of 
the  property  belonging  to  the  estate,  yet  the 
property  that  these  personal  representatives 
held  at  the  time  of  these  mortgages  was  trust 
property.  Ihe  will  cf  John  W.  Carr  im- 
pressed all  the  property  that  had  been  invest- 
ed in  this  business  with  an  express  trust  It 
seems  entirely  clear  that,  in  executing  the  dis- 
cretionary power  with  which  they  were  in- 
vested by  the  will  in  dealing  with  this  prop- 
erty, they  could  only  act  jointly.  Thus,  the 
power  to  continue  the  property  in  the  partner- 
ship business,  if  they  should  deem  best  to  do 
so;  the  power  to  enter  into  some  arrangement 
to  carry  on  the  business  either  with  or  with- 
out Caroline,  the  surviving  partner;  the  pow- 
er to  sell  the  real  estate  upon  the  discontinu- 
ance of  the  business,— all  these  powers  were 
confided  to  joint  trustees,  and  required  joint 
execution.  So  far  as  respected  the  conduct 
of  the  business,  Mr.  Wenzel  was  probably, 
by  virtue  of  his  legal  character  as  partner,— 
certainly  by  the  authority  which  was  confer- 
red upon  him  by  the  permission  of  the  other 
I<irtners.— entitled  to  buy  and  Bell  and  conduct 
all  the  current  business  of  the  partnership  as 
any  other  partner;  but  when  be  attempted  to 


dispose  of  all  the  property  of  the  firm,  and 
therefore  all  of  his  trust  property,  not  as  an 
act  done  In  transacting  the  current  business  of 
the  partnership,  but  after  admitted  insolvency, 
as  a  final  disposition  of  all  the  property,  it 
seems  to  me  that  the  trust  restriction  upon  his 
separate  power  comes  into  play.  Now,  that 
he  was  nc  partner,  save  by  virtue  of  his  posi- 
tion as  executor,  wrs  well  known  to  all  the 
creditors  of  the  firm.  They  knew  that,  on  the 
winding  up  of  the  business,  anything  that 
might  remain  belonged  to  the  two  trust  es- 
tates; that  this  trust  estate  was  represented 
by  two  trustees;  and  yet,  by  the  act  of  one 
against  the  dissent  of  another,  they  accepted 
these  mortgages,  which  admittedly  extinguish- 
ed the  trust  property  entirely.  For  the  rea- 
sons stated,  I  think  that  the  whole  series  of 
mortgages  should  be  declared  void. 

In  respect  to  the  real-estate  mortgages,  they 
seem  to  be  inefficacious  to  bind  the  firm  prop- 
erty upon  another  ground.  As  a  general  rule, 
one  partner,  without  the  assent  of  his  co- 
partners, cannot  bind  them  by  any  act  which 
requires  a  seal.  Ellis  v.  Ellis,  47  N.  J.  Law, 
70.  And  as  a  mortgage  requires  a  seal,  or 
what  in  this  state  stands  for  a  seal,  its  ex- 
ecution by  one  partner  is  within  this  restric- 
tion. For  this  reason,  and  because  each  part- 
ner is  a  tenant  in  common,  the  general  rule 
seems  to  be  that  real  estate  belonging  to  a 
firm,  not  engaged  in  the  sale  of  real  estate, 
cannot  be  conveyed  or  incumbered  by  a  mort- 
gage made  by  one  partner,  unless  such  power 
is  expressly  conferred  upon  him  or  the  title  is 
vested  in  him.  1  Llndl.  Partn.  p.  137;  T. 
Pars.  Partn.  337;  Chief  Justice  Shaw,  in  Tap- 
ley  v.  Butterfleld,  1  Mete.  (Mass.)  518. 

There  should  be  a  decree  for  the  complain- 
ants. 


STATE  (BALDWIN,  Prosecutor)  v.  BOARD 
OF  FREEHOLDERS  OF  MIDDLE- 
SEX COUNTY. 

(Supreme  Court  of  New  Jersey.     Nov.  7,  1895.) 

Counties — Investigation  of  Finances — Compen- 
sation. 
In  an  investigation  ordered  to  be  made 
into  the  financial  affairs  of  a  county  under  and  in 
pursuance  of  the  act  in  the  Supplement  to  the  Re- 
vision, p.  723,  the  expenses  of  the  investigation 
must  be  paid  under  the  order  of  the  chief  jus- 
tice.    The  board  of  chosen   freeholders   has   no 
power  to  order  money  to  be  paid  by  the  county 
collector  to  associate  counsel  who  appeared  for 
them. 
(Syllabus  by  the  Court.) 

Certiorari  by  the  state  on  the  relation  of 
Henry  R.  Baldwin,  prosecutor,  against  the 
board  of  freeholders  of  Middlesex  county,  to 
set  aside  a  resolution  adopted  by  them. 
Resolution  set  aside. 

Argued  June  term,  1885,  before  VAN 
SYCKEL  and  LIPPINCOTT,  JJ. 

Roderick  Bylngton,  for  plaintiff.  W.  H. 
Vredenburgh,  for  defendant 


Digitized  by  CjOOQlC 


198 


ATLANTIC  REPORTER,  Vol.  33. 


(N.  J. 


VAN  SYCKEL,  J.  The  prosecutor  seeks 
to  set  aside  a  resolution  of  the  board  of  free- 
holders directing  the  payment  by  the  coun- 
ty collector  to  W.  T.  Hoffman,  Esq.,  of  $400 
on  account  of  services  rendered  by  him  as 
associate  counsel  to  the  board  In  the  Investiga- 
tion ordered  by  the  chief  justice  under  and 
in  pursuance  of  the  act  In  the  Supplement 
to  the  Revision,  p.  723. 

1.  There  Is  no  authority  given  the  board 
to  employ  associate  counsel  in  this  summary 
Investigation.  So  far  as  It  was  an  investi- 
gation into  the  conduct  of  the  members  of 
the  board  as  individuals,  they  clearly  had 
no  right  to  defend  themselves  at  the  public 
expense.  So  far  as  It  was  Intended  to  ex- 
pose the  unlawful  acts  of  others,  the  act 
under  which  the  proceeding  was  taken  Im- 
posed upon  the  chief  justice  the  duty  of  pro- 
viding at  the  public  expense  the  necessary 
aid  to  Investigation. 

2.  The  act  expressly  provides  that  the  costs 
of  the  investigation  -  shall  be  taxed  by  the 
chief  Justice,  and  paid  under  his  order.  The 
proceedings  were  to  be  conducted  under  his 
general  supervision  and  control,  and  the  ex- 
penses attending  the  examination  were  to 
be  kept  within  such  reasonable  limit  as  he, 
in  his  discretion,  should  approve.  The  word 
"costs"  In  the  statute  manifestly  means  "ex- 
penses," as  there  Is  no  fee  bill  which  will 
apply  to  such  a  case.  The  chief  Justice,  by 
the  terms  of  the  act,  must  tax  all  the  ex- 
penses; not  part  of  them  only;  there  Is  no 
exception.  He  baa  made  no  order,  either 
for  employment  or  payment  of  the  associate 
counsel,  to  the  board  of  freeholders,  and 
therefore  the  payment  to  him  under  the  or- 
der certified  will  be  without  authority.  It 
was  not  Intended  that  persons  Investigated 
should  be  at  liberty  to  Impose  a  burden,  at 
their  own  discretion,  upon  the  taxpayers  of 
the  county.  If  they  could  do  It  in  this  case, 
they  would  have  like  power  where  It  was 
shown  that  they  had  participated  In  defraud- 
ing the  public.  The  provision  In  the  act 
that  the  chief  justice  shall  tax  the  costs- Is 
a  wise  safeguard.  The  board  of  freeholders 
acted  without  authority  In  making  the  order 
certified,  and  It  should  therefore  be  set  aside. 


CAMDEN  &  A.  R.  CO.  v.  CITY  OF 
ATLANTIC  CITY. 

(Supreme  Court  of  New  Jersey.     Nov.  8,  1895.) 

Taxation  or  Railroad  Pbopbrtt. 

The  Camden  &  Atlantic  Railroad  Com- 
pany operates  a  steam  railroad  between  the  cities 
of  Camden  nnd  Atlantic  City.  Its  railroad  tracks 
are  upon  certain  highways  of  Atlantic  City,  and 
are  still  used  occasionally  for  railroad  purposes. 
The  railroad  company  also  owns  a  power  house, 
dynamos,  poles,  cars,  and  other  equipment  of  an 
electric  railway,  which  it  operates  over  the  same 
tracks.     Held: 

(1)  That  the  tracks  and  franchises  of  the  rail- 
road were  lawfully  assessed  by  the  state  board 
of  assessors.  ' 


(2)  That  the  corporeal  property  that  constituted 
the  equipment  of  the  line  of  electric  cars  was 
lawfully  assessed  by  Atlantic  City,  as  property 
not  used  for  railroad  purposes. 

(Syllabus  by  the  Court.) 

Motion  by  the  Camden  &  Atlantic  Railroad 
Company  against  the  city  of  Atlantic  City  to 
determine  the  character  of  property  assessed 
for  taxes. 

Argued  June  term,  1885,  before  VAN 
SYCKEL,  LIPPINCOTT,  and  GARRISON, 
JJ. 

The  Attorney  General,  for  state  board  of  as- 
sessors. S.  H.  Grey,  for  Camden  &  A.  R.  Co. 
A.  B.  Endlcott,  for  Atlantic  City. 

GARRISON,  J.  Under  the  138th  section  of 
the  statute  concerning  taxes  (Supp.  Revision, 
p.  1010),  this  court  is  required  to  determine 
whether  certain  property  of  the  Camden  & 
Atlantic  Railroad  Company  is  used  for  rail- 
road purposes.  The  property  upon  the  char- 
acter and  use  of  which  judgment  Is  to  be 
passed  consists  of  certain  railroad  tracks  in 
the  highways  of  Atlantic  City,  and  a  lot  of 
land  and  other  property,  including  dynamos, 
electric  wires,  poles,  occupancy  of  streets, 
cars,  etc.  The  jurisdiction  of  this  court  arises 
from  the  fact  that  the  property  In  question 
has  been  assessed  by  the  state  board  of  assess- 
ors as  property  used  for  railroad  purposes,  and 
that  the  electric  system  has  been  also  assessed 
by  Atlantic  City  as  property  not  used  for  rail- 
road purposes. 

Regarded  historically,  the  tracks  and  occu- 
pancy of  the  roadbed  by  the  Camden  &  At- 
lantic Railroad,  Including  the  franchise  to  op- 
erate Its  railroad  thereon,  must  be  deemed 
railroad  uses,  which  the  testimony  shows  are 
still  maintained  by  occasional  freight  trains 
and  steam  engines.  The  electric  system,  how- 
ever, has  no  such  history,  and  must  be  judged 
In  the  light  of  its  admitted  character,  Irre- 
spective of  its  ownership.  The  power  house 
and  lot  of  land,  the  dynamos,  poles,  wires,  and 
cars  of  this  trolley  line,  possess  no  feature 
that  can  distinguish  them  from  any  other  elec- 
tric system  of  street  railways.  The  fact  that 
they  are  the  property  of  a  railroad  company, 
and  that  they  are  run  over  the  tracks  of  such 
company,  while  suggestive  of  certain  legal 
questions,  cannot  obscure  the  patent  fact  that 
it  is  a  street  railway,  pure  and  simple,  with 
which  we  have  to  deal,  whose  passengers  are 
such  by  independent  contract,  and  whose  me- 
chanical operation  is  that  of  all  of  it*  ilass. 
The  application  of  any  practical  test  discloses 
the  Independent  character  of  this  class  of 
property.  Thus,  supposing  the  steam-railroad 
company  should  sell  the  disputed  property  to 
a  Btreet-rallway  company,  what  railroad  pur- 
pose would  thereupon  cease  to  be  subserved? 

Passengers  who  now  take  the  surface  lines 
to  reach  the  railroad  are  obliged  to  pay  or- 
dinary car  fare.  The  surface  line  Is  not  op- 
erated In  connection  with  one  railroad  more 
than  another,  nor  with  a  carrying  company- 
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more  than  with  places  of  amusement  or  other 
potato  of  destination. 

On  the  other  hand,  supposing  the  present 
owner  should  cease  to  operate  Its  railroad  to 
Atlantic  City,  -what  change  would  be  effected 
In  the  purposes  to  which  Its  electric  railway 
would  be  put? 

It  would  carry  passengers  throughout  the 
city  for  profit,  as  it  now  does,  the  only  con- 
ceivable difference  being  a  change  in  the  des- 
tination of  a  certain  number  of  its  patrons. 

No  other  conclusion  seems  possible  than 
that  the  tangible  property  In  question  was 
properly  taxed  by  Atlantic  City  as  property 
not  used  for  railroad  purposes. 

Upon  one  point  there  is  obscurity  In  the  tes- 
timony that  should  not  lead  to  misunder- 
standing. I  refer  to  the  "occupancy"  of  the 
streets  referred  to  In  the  city  assessment 

If  that  be  an  attempt  to  assess  a  franchise 
to  operate  a  street  railway,  it  is  Improperly  in- 
cluded, inasmuch  as  there  is  no  proof  of  any 
such  franchise. 

License  fees  and  special  charges  for  munic- 
ipal privileges  are  one  thing,  but  city  ordinan- 
ces cannot  create  property  that  shall  be  capa- 
ble of  general  taxation. 

Our  conclusion  is  that  the  tracks,  ties,  and 
the  franchises  enjoyed  under  Its  charter  were 
lawfully  assessed  to  the  railroad  company  by 
the  state  board,  and  that  the  power  house  and 
lot  and  other  corporeal  property  that  enters 
into  the  operation  of  the  line  of  electric  cars 
were  lawfully  assessed  by  the  city. 


STATE  (MOWBRAY,  Prosecutor)  v.  ALLEN 

et  aL 

(Supreme  Court  of  New  Jersey.     Nov.  8,  1895.) 

Location  of  Hiouwat. 

Where  the  courses  and  distances  of  the 


return  of  the  surveyors  lay  a  public  road  through 

's   hopelessly 
defective,  notwithstanding  the  map  of  the  snr- 


dwelling    houses,    the    proceeding    is    hopelessly 


veyors  shows  the  road  to  be  to  one  side  of  the 
dwellings. 
(Syllabus  by  the  Court) 

Certiorari  by  the  state,  at  the  prosecution 
of  Annie  M.  Mowbray,  against  Amos  O.  Al- 
len and  others,  to  set  aside  a  return  of  a  pub- 
lic road.    Return  set  aside. 

Argued  June  term,  1895,  before  VAN 
SYCKEL,  LIPPINCOTT,  and  GARRISON, 
JJ. 

A.  E.  Johnston,  for  prosecutor.  I.  W.  Car- 
micnael,  for  defendants. 

GARRISON,  J.  This  writ  Is  prosecuted  to 
set  aside  the  return  of  a  public  road. 

One  of  the  reasons  relied  upon  Is  that  the 
road,  by  said  return,  Is  laid  through  several 
dwelling  houses.  This  Is  the  admitted  effect 
of  following  the  courses  and  distances  of  the 
return. 

The  answer  Is  that  there  is  a  mistake  of 
09  feet  in  one  course,  which  makes  the  next 
course  run  through  a  row  of  houses;    and 


the  suggestion  is  that  this  error  be  corrected 
by  the  map,  which  shows  a  line  running  to 
one  side  of,  instead  of  through,  the  dwellings. 

A  map  may  be  corrected  by  the  return. 
State  v.  Miller,  23  N.  J.  Law,  383. 

Or  the  return  may  receive  support  by  ref- 
erence to  the  map.  Carpenter  v.  Brown,  53 
N.  J.  Law,  181,  20  Atl.  738 

Where,  however,  a  prosecutor  Is  Injured  by 
an  unlawful  return,  it  is  no  answer  to  say 
that  the  map  does  him  no  injury.  This  pro- 
ceeding brings  up,  primarily,  the  return,  and  if 
it  on  its  face,  discloses  illegality,  such  that 
the  road  should  not  be  left  to  depend  upon 
It,  the  proceeding  is  hopelessly  defective. 

Let  the  return  be  set  aside,  with  costs. 


BELLINGHAM  v.  PALMER  et  al. 
(Court  of  Chancery  of  New  Jersey.     Oct  24, 
1895.) 
Equitt— Jurisdiction— Accounting. 
Improved  methods  of  procedure  in  courts 
of  law  will  not  strip  a  court  of  equity  of  its 
jurisdiction   in   matters  of  account;    but  where 
there  is  no  trust  relationship  involved,  and  juris- 
diction rests  solely  upon  the  ground  of  compli- 
cated accounts,  the  present  method  of  procedure 
in  the  law  courts  will  be  regarded,  in  deciding 
whether  the  accounts  are  so  complex  that  such 
courts  cannot  try  them. 
(Syllabus  by  the  Court) 

Bill  by  Henry  Bellingham  against  T.  J.  Pal- 
mer and  Ebenezer  A  Smith  for  an  account- 
ing.   Dismissed. 

This  bill  is  filed  to  compel  the  defendants 
to  account  Bellingham  engaged  with  the  de- 
fendants to  make  sole  and  heel  tops  for  the 
latter,  and  he  was  to  receive  a  certain  price 
per  100,  each.  He  worked  with  his  own  serv- 
ants, in  his  own  buildings,  with  his  own  ma- 
chinery. He  commenced  In  September,  1889, 
and  continued  four  years  and  four  months. 
His  business  habit  was  to  take  an  account  of 
the  week's  work  on  each  Saturday,  and  deliver 
it  to  the  defendants.  He  has  a  complete  ac- 
count of  the  amount  of  his  own  work  for  the 
whole  period.  He  was  not  paid  In  full  each 
Saturday.  By  an  arrangement  between  him- 
self, the  defendants,  and  the  lessor  of  the 
building  occupied  by  the  complainant,  the  de- 
fendants paid  the  rent,  and  charged  it  up  to 
the  complainant  By  an  understanding  be- 
tween the  parties,  also,  all  bills  incurred  by 
the  complainant  for  repairing  his  machinery 
were  paid  by  the  defendants,  and  charged  up 
to  the  complainant  There  were  charged 
against  Bellingham,  therefore,  the  sums  he  re- 
ceived in  cash,  and  the  amount  paid  by  the 
defendants,  on  Bellingham's  account,  for  rent, 
and  for  repairs  upon  his  machinery.  In  addi- 
tion to  this  charge  against  Bellingham,  there 
was  one  for  loss  on  account  of  damages 
claimed  by  customers,  to  whom  two  boxes 
of  goods  manufactured  by  Bellingham  had 
been  shipped.  One  of  these  boxes  was  re- 
turned, and  the  other  not.  The  claim  was  on 
account  of  defective  goods.    There  was  also 
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a  charge  for  twine  furnished  to  Belllngbara. 
The  right  to  charge  the  two  Items  last  men- 
tioned, viz.  for  defects  In  goods,  and  for 
twine,  was  in  dispute.  I  find  that  there  was 
no  undertaking  by  the  defendants,  as  charged 
In  the  bill,  that  the  defendants  should  keep 
the  accounts  of  the  dealings  between  the  par- 
ties. The  defendants  kept  such  accounts,  in 
the  ordinary  course  of  their  business,  but 
they  made  no  promises  that  they  should  be  re- 
garded as  the  accounts  of  both  parties.  I  find 
that,  during  the  four  years  and  four  months 
during  which  this  business  relation  continued 
between  Belllngham  and  the  defendants,  the 
former,  once  or  twice  a  year,  inquired  how 
his  account  stood,  and  the  balance  was  stated 
to  him.  He  never  asked  for  a  detailed  ac- 
count until  after  the  dissolution  of  the  part- 
nership theretofore  existing  between  the  de- 
fendants, and  after  this  dissolution  he  de- 
manded a  detailed  statement  His  lawyer, 
also,  in  an  Interview  with  Mr.  Smith,  one  of 
the  former  partners,  requested  such  a  state- 
ment Mr.  Smith  says  that  he  offered  to  ac- 
cord to  the  complainant  the  privilege  of  ex- 
amining the  books  and  the  vouchers  in  a  room 
In  defendants'  place  of  business.  This  offer 
was  refused,  and  a  statement  of  the  account 
was  demanded.  This  statement  of  Mr.  Smith 
is  not  denied,  and,  I  think,  Is  substantially 
true.  After  this  interview  the  bill  In  this 
case  was  filed. 

Charles  Borcherling,  for  complainant. 
Thomas  Anderson,  for  defendants. 

REED,  V.  O.  (after  stating  the  facts).  The 
question  is  whether  the  facts  are  such  as  to 
warrant  this  court  In  assuming  Jurisdiction 
in  this  contest,  and  directing  the  defendants 
to  account  In  a  court  of  chancery.  The  equi- 
table jurisdiction  to  compel  an  account  rests 
upon  three  grounds:  First,  the  existence  of 
a  fiduciary  or  trust  relation;  second,  the  com- 
plicated character  of  the  accounts;  and,  third, 
the  need  of  discovery.  No  fiduciary  or  trust 
relation  is  exhibited  In  this  cause.  Therefore 
the  right  to  an  account  cannot  be  rested  upon 
that  ground.  Nor  is  the  bill  one  purely  for 
discovery.  The  discovery  asked  is  only  inci- 
dental to  the  main  relief  sought  namely,  an 
account  The  bill,  therefore,  cannot  be  sup- 
ported as  one  for  discovery,  and  must  rest 
upon  the  right  to  an  account;  for  the  rule  is 
entirely  settled  that  where  discovery  is  sought 
as  a  mere  Incident  to  some  other  main  relief, 
and  If  the  principal  relief  Is  denied,  the  suit 
must  be  dismissed.  Railroad  Co.  v.  Hoppock, 
28  N.  3.  Eq.  261;  Jewett  v.  Bowman,  29  N. 
J.  Eq.  174;  Foley  v.  Hill,  2  H.  L.  Cas.  28-37, 
42.  Jurisdiction,  therefore,  if  it  exists  at  all, 
must  rest  upon  the  complicated  character  of 
the  accounts,  and  the  intricate  character  of 
the  accounts  must  be  such  that,  if  the  case 
is  tried  at  nisi  prlus,  It  cannot  be  tried  with 
any  certainty  that  an  accurate  result  would 
be  reached.  Bliss  v.  Smith,  34  Beav.  508; 
Railway  Co.  v.  Nixon,  1  H.  L.  Cas.  Ill;   Fo- 


ley v.  Hill,  2  H.  L.  Cas.  28;  Crane  v.  Ely,  37 
N.  J.  Eq.  564.  What  will  constitute  this  com- 
plexity of  accounts  is  a  matter  on  which 
little  light  can  be  obtained  from  an  exami- 
nation of  the  English  reports.  Every  case 
seems  to  rest  upon  its  own  special  features. 
It  is  Impossible,  said  Lord  Collingham  In  Rail- 
way Co.  v.  Martin,  2  PhlL  Ch.  758,  with  pre- 
cision, to  lay  down  rules  or  establish  defini- 
tions as  to  the  cases  in  which  it  may  be  prop- 
er to  exercise  Jurisdiction.  The  criterion  is 
whether  the  degree  of  intricacy  is  such  as  to 
deprive  a  court  of  law,  by  reason  of  its 
method  of  procedure,  of  the  ability  to  prop- 
erly investigate  and  decide.  In  applying  this 
test,  I  think,  regard  should  be  had  to  the  al- 
teration in  the  method  of  trial  In  a  court  of 
law.  When  equity  first  assumed  Jurisdiction 
of  complicated  accounts,  there  was  in  a  court 
of  law  no  power  to  examine  a  party,  to  ob- 
tain discovery  before  trial,  or  to  have  an  ac- 
count stated  by  a  referee.  Now,  it  Is  true 
that  In  those  Instances  where  a  court  of 
equity  has  acquired  Jurisdiction  over  a  class 
of  cases,  by  reason  of  the  absence  of  a  legal 
remedy,  it  will  not  be  deprived  of  such  ju- 
risdiction, either  by  the  operation  of  a  stat- 
ute confeMng  similar  jurisdiction  upon  the 
common-law  courts,  or  by  the  adoption  by  the 
common-law  courts  of  the  principles  and 
practice  of  the  courts  of  equity.  Frey  v.  Dem- 
arest,  16  N.  J.  Eq.  236.  Therefore,  in  cases  of 
account  between  persons  holding  a  fiduciary 
relation,  the  right  to  an  account  In  equity  ex- 
ists unchanged,  although  a  court  of  law  has 
now  improved  methods  of  procedure,  by  which 
some  of  those  matters  can  now  be  tried,  and 
would  exist  unchanged,  although  the  Jurisdic- 
tion of  courts  of  law  should  become  complete 
in  its  procedure,  and  suitable  for  the  trial  in 
such  cases.  But  In  cases  of  account,  other 
than  those  Just  mentioned,  the  Jurisdiction  of 
the  court  of  chancery  is  a  discretionary  Ju- 
risdiction. The  superior  right  of  a  court  of 
law  Is  admitted,  so  long  as  that  court  can 
properly  deal  with  the  matters  litigated. 

Now,  in  determining  whether  a  court  of  law 
can  adequately  deal  with  an  account,  I  do  not 
perceive  why  the  present,  and  not  the  past, 
method  of  legal  procedure  should  not  be  re- 
garded. This  is  the  rule  In  regard  to  bills 
for  new  trials  exhibited  In  the  court  of  equity. 
The  propriety  of  such  bills  Is  not  tested  by  the 
restricted  power  of  courts  of  common  law  to 
grant  new  trials  at  the  time  when  such  bills 
were  first  entertained,  but  is  tried  by  the  pres- 
ent liberal  practice  of  the  court  In  this  re- 
spect As  was  observed  in  Executors  of  Pow- 
ers v.  Administrator  of  Butler,  4  N.  J.  Eq. 
465,  "upon  examination  of  the  numerous  au- 
thorities, it  will  be  seen  that  as  the  courts  of 
law  have  extended  their  Jurisdiction  over  those 
subjects  the  courts  of  equity  have  withdrawn 
their  jurisdiction  from  them."  This  remark  was 
reiterated  in  the  case  of  Hannon  v.  Maxwell, 
31  N.  J.  Eq.  318-329,  decided  by  the  court  of 
appeals.  So  It  seems  to  me  that  the  question 
is  whether  a  court  of  law  can  now  adequately 
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deal  with  the  account.     The  question  is  sim- 
ply adequacy  of  the  remedy,  and  that  should 
be  decided  by  the  present  processes  of  legal  In- 
vestigation.   As  already  remarked,  these  pro- 
cesses   have    become    radically    changed;  so 
changed.  In  fact,  that  the  remarks  of  Judge 
Finch,  In  his  opinion  in  the  case  of  Marvin  v. 
Brooks,  94  N.  Y.  71-80,  are  almost  as  perti- 
nent here  as  in  the  state  of  New  York.    Speak- 
ing of  the  jurisdiction  of  a  court  of  equity  in 
matters  of  account  resting  upon  their  com- 
plexity, and  also  for  discovery,  he  observed 
"that  the  necessity  for  a  resort  to  equity  Is  now 
very  slight,  if  it  can  be  said  to  exist  at  all, 
since  a  court  of  law  can  send  to  a  referee  a 
long  account,  too  complicated  for  the  handling 
of  a  Jury,  and  furnishes,  by  the  examination 
of  the  adverse  witnesses  before  trial,  and  the 
production  and  deposit  of  books  and  papers, 
almost  as  complete  a  means  of  discovery  as 
can  be  furnished  by  a  court  of  law."     The 
power  to  refer,  the  power  to  previously  exam- 
ine witnesses,  and  the  power  to  obtain  an  in- 
spection and  copies  of  books  and  papers  in  ac- 
tions at  law,  must  be  taken  into  account,  when 
the  question  of  equity  jurisdiction  rests  upon 
the  single  ground  of  the  inadequacy  of  a  court 
of  law  to  reach  satisfactory  results  In  the  trial 
of  a  legal  cause  of  action.    These  Improved 
methods  of  procedure  do  not  strip  this  court  of 
Jurisdiction  in  instances  of  complicated  acr 
counts;    but,  when  the  degree  of  complexity 
which  will  put  the  case  beyond  the  capacity  of 
the  law  court  to  try  is  to  be  ascertained,  then 
the  present  mode  of  trial  is  certainly  a  factor 
of  importance.    There  are  still  many  cases  in 
which  a  court  of  equity  and  a  master  can  af- 
ford a  fuller  measure  of  relief  than  can  a  court 
of  law  dealing  with  the  report  of  a  referee;  but 
there  are  also  cases,  of  which  courts  of  equity 
would  once  have  assumed  jurisdiction,  which 
I  think  should  now  be  remitted  to  the  legal 
tribunals.     In  my  judgment,  the  present  ac- 
count Is  not  one  for  equitable  cognizance.    As 
already  observed,  the  quantity  of  manufac- 
tured goods  that  was  furnished  by  the  com- 
plainant is  entered  In  complainant's  own  books. 
The  cash  paid  to  him  each  week  was  within 
his  own  cognizance,  and  could  have  been,  but 
was   not,  entered  on  his  books.     So  Of  the 
rents,  the  amount  of  which  he  knew.     So  of 
the  repairs  which  he  had  had  made.    These  are 
entered  upon  defendants'  books,  and,  so  far  as 
appears,  are  all  entered.    So  far,  the  account 
apltears  to  be  one  of  great  simplicity,  involving 
the  simple  addition  of  the  sums  charged.   The 
only  contested  items  Involve  purely  legal  ques- 
tions— First,  whether,  under  the  contract  be- 
tween the  parties,  the  complainant  was  to  pay 
for  the  twine  used  by  him;    second,  whether 
there   was  an  assent  by  complainant  to  the 
charge  for  damages  for  defective  goods,  or 
a  right  to  make  such  deduction,  arising  from 
the  contract  between  the  parties.     I  see  no 
difficulty  in  trying  the  case  at  law.     Indeed,  if 
sitting  at  circuit,  I  would  not,  as  matters  now 
appear,  order  a  reference.     If  the  complainant 
can  compel  these  defendants  to  account,  I  see 


no  reason  why  each  one  of  600  employes  to 
whom  wages  have  been  paid  on  account  can- 
not compel  the  employer  to  do  the  same,  or 
why  any  person,  after  a  few  weeks'  dealing 
with  a  grocer  on  credit,  has  not  the  same  privi- 
lege. There  Is  characteristic  force  in  the  re- 
marks of  Chief  Justice  Marshall  in  his  opinion 
in  Fowle  v.  Lawrason's  Ex'r,  5  Pet  495,  that 
"it  cannot  be  admitted  that  a  court  of  equity 
may  take  cognizance  of  every  action  for  goods, 
wares,  merchandise  sold  and  delivered,  or  of 
money  advanced,  where  part  payments  had 
been  made,  or  of  every  contract,  express  or 
Implied,  consisting  of  various  items,  for  which 
different  sums  of  money  have  become  due,  and 
different  payments  have  been  made.  Although 
the  line  may  not  be  drawn  with  absolute  pre- 
cision, yet  it  may  be  safely  affirmed  that  a 
court  of  chancery  cannot  draw  to  itself  every 
transaction  between  individuals  in  which  an 
account  between  parties  is  to  be  adjusted.  In 
all  cases  in  which  an  action  of  account  would 
be  the  proper  remedy  at  law,  and  in  all  cases 
where  a  trustee  Is  a  party,  the  jurisdiction  of 
a  court  of  equity  is  undoubted.  But,  in  trans- 
actions not  of  this  peculiar  character,  great 
complexity  should  exist  in  the  account,  or 
some  difficulty  at  law  should  interpose,  some 
discovery  should  be  required,  in  order  to  in- 
duce a  court  of  chancery  to  exercise  jurisdic- 
tion." I  am  constrained  to  hold  that  there 
should  be  a  decree  denying  the  accounting. 


STATE    (BERRY,    Prosecutor)   v.    CRAMER 
et  al. 

(Supreme  Court  of  New  Jersey.     Nov.  7,  1895.) 

Constitutional  Law  —  Intoxicating  Liquors  — 
License  Fee. 

1.  The  fourth  section  of  the  act  of  March 
20,  1889  (Pamph.  Laws,  p.  77),  is  unconstitu- 
tional. 

2.  Under  that  section,  if  valid,  a  license  fee 
cannot  be  fixed  by  popular  vote  at  so  great  an 
amount  as  to  be,  beyond  question,  prohibitory 
of  license. 

(Syllabus  by  the  Court.) 

Certiorari  by  the  state,  at  the  prosecution 
of  Abel  J.  Berry,  against  Isaac  Cramer  and 
others.    Proceedings  set  aside. 

Argued  June  term,  1895,  before  VAN 
SYCKEL,  MAGIE,  and  LIPPINCOTT,  JJ. 

Wm.  E.  Potter,  for  relator. 

VAN  SYCKEL,  J.  This  writ  is  prosecuted 
to  test  the  legality  of  the  proceedings  taken 
by  the  voters  of  the  township  of  Stafford  in 
the  county  of  Ocean  under  the  fourth  section 
of  the  act  to  regulate  the  sale  of  spirituous, 
vinous,  malt,  and  brewed  liquors,  passed 
March  20,  1889  (Pamph.  Laws  1889,  p.  77). 
This  act  fixes  a  minimum  license  fee  In  re- 
spect to  population.  It  gives  a  discretion  to 
courts  and  other  bodies  empowered  to  grant 
licenses  to  fix  a  greater  fee;  and  the  fourth 
section  provides  "that  upon  application  by  a 
petition  signed  by  at  least  one-fifth  of  the 
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legal  voters  voting  at  the  last  previous  guber- 
natorial election  for  governor,  of  any  town- 
ship, town,  borough  or  city  wherein  licenses 
are  required  to  be  granted  by  the  court  of 
common  pleas  of  the  county,  being  made  to 
the  law  judge  or  circuit  judge  in  and  for  the 
■county  wherein  said  township,  town,  borough 
or  city  may  be  located,  setting  forth  the  de- 
sire of  such  petitioners  that  not  less  than  a 
certain  sum  of  money,  to  be  named  and  speci- 
fied in  such  petition,  be  charged  and  paid  for 
licenses  thereafter  to  be  granted  to  sell  the 
liquors  aforesaid  or  any  of  them,  by  less 
measure  than  one  quart,  within  such  town- 
ship, town,  borough,  or  city,"  it  shall  be  the 
duty  of  such  judge  to  order  an  election  at 
which  the  legal  voters  shall  determine  by  bal- 
lot whether  any  license  shall  be  granted  for 
any  sum  less  than  that  specified  In  such  peti- 
tion. 

The  first  objection  to  the  validity  of  the 
proceeding  is  the  radical  one  that  this  section 
of  the  act  is  special  and  local,  and  therefore 
unconstitutional.  The  provisions  stated  all 
-come  within  the  title  of  the  act,  because  all 
tend  to  regulate  the  traffic.  By  the  fourth 
section,  elections  can  be  held  only  in  town- 
ships, towns,  boroughs,  and  cities  wherein 
licenses  are  required  to  be  granted  by  the 
court  of  common  pleas.  The  act,  therefore,  does 
not  apply  where  licenses  proceed  from  other 
authorities.  This  limitation  of  the  exercise 
of  the  right  to  voters  in  those  localities  wherein 
licenses  are  to  be  granted  by  the  court,  in  our 
judgment,  localizes  and  specializes  this  pro- 
vision; for  in  this  respect  it  Is  impossible  to 
discover  in  the  characteristic  differentiating 
them  from  other  localities— viz.  license  by  the 
court— any  distinction  which  will  make  this 
legislation  germane  to  them  and  inappropriate 
to  others.  Even  If  we  could  take  a  different 
view  of  this  question,  a  very  recent  decision 
of  this  court  constrains  us  to  pronounce  the 
act  In  this  respect  to  be  in  contravention  of 
that  provision  of  the  state  constitution  that 
"the  legislature  shall  not  pass  private,  local 
or  special  laws  regulating  the  internal  affairs 
of  towns  and  counties."  The  case  referred  to 
Is  Loucks  v.  Bradshaw,  56  N.  J.  Law,  1,  27 
Atl.  939,  In  which  the  validity  of  the  act 
entitled  "An  act  to  create  county  boards  of 
license  commissioners,  and  to  define  their 
powers  and  duties,"  was  challenged.  That 
act  provides  for  the  appointment  of  boards  of 
license  commissioners  by  the  governor  of  the 
state,  whose  powers  are  thus  defined:  "They 
shall  have  general  supervision  and  control 
of  the  wholesale  and  retail  sale  of  spirituous, 
vinous  and  malt  liquors,  except  where  11- 
•cense  for  the  sale  thereof  has  been  or  may 
hereafter  be  granted  by  a  court  in  their 
respective  counties."  The  chief  justice,  who 
delivered  the  opinion  of  the  court,  holding 
that  act  to  be  unconstitutional  and  void, 
says:  "It  is  now  contended  that,  by  this  ex- 
ceptive clause,  the  operation  of  the  act  Is  con- 
fined to  certain  localities,  and  is  therefore  un- 
constitutional;  and  this  court  is  of  opinion 


that  this  position  is  well  taken.  It  is  obvious 
that  there  Is  nothing  In  the  subject-matter 
of  this  legislation  that,  from  its  inherent  na- 
ture, would  make  it  apposite  to  some  coun- 
ties, and  not  to  others.  The 'fact  that  In 
some  counties  licenses  of  the  kind  in  question 
are  granted  by  a  court,  and  in  others  proceed 
from  other  authorities,  Is  a  purely  arbitrary 
distinction,  and,  as  such,  cannot  be  laid  as 
the  basis  of  a  classification  for  the  purposes 
of  legislation  regulating  the  internal  affairs 
of  our  counties.  This  principle  has  been  so 
often  and  fully  expounded  In  the  decisions  of 
this  court  that  all  discussion  on  the  subject 
would  be  superfluous."  This  case  is  directly 
In  point,  and  must  rule  this  controversy.  A 
further  act,  passed  in  1889,  provides  that  the 
other  provisions  of  the  act  of  March  20,  1889, 
shall  not  be  tainted  by  the  infirmity  in  the 
section  Involved  In  this  case.  Pamph.  Laws 
1889,  p.  360. 

A  further  reason  relied  upon  to  vacate  the 
certified  proceedings  Is  that  they  are  not  au- 
thorized by  the  fourth  section  of  the  act  of 
1889,  under  which  they  purport  to  have  been 
taken.  The  grant  to  the  voters  of  the  town- 
ship is  not  of  power  to  make  a  law,  but 
simply  to  exercise  a  discretion  as  to  the 
amount  of  the  license  fee.  The  population  of 
Stafford  township  is  1,089.  The  minimum 
license  fee  fixed  by  the  voters  Is  $2,000.  The 
case  shows  beyond  controversy  that  such  a 
license  fee  practically  prohibits  license,  and 
there  can  be  no  doubt  that  those  who  voted 
for  it  Intended  to  make  it  prohibitory.  The 
act  of  1888  (page  142)  was  a  local  option 
law,  expressly  authorizing  license  to  be  pro- 
hibited at  the  option  of  the  voters.  The  act 
of  1889  was  passed  to  repeal  that  feature  of 
the  act  of  1888  which  enabled  the  people  to 
secure  the  prohibition  of  license  by  a  ma- 
jority vote,  and  to  substitute  high  license  as 
a  regulation  of  the  liquor  traffic.  The  act  of 
1889  does  not  contemplate  prohibition.  It  is 
a  license  law,  and  not  a  prohibitory  enact- 
ment The  fourth  section  expressly  provides 
that  a  minimum  fee  may  be  fixed,  which  shall 
thereafter  be  charged  and  paid  for  licenses. 
There  Is  nothing  in  the  language  of  the  act 
Itself,  or  in  the  course  of  legislation  on  this 
subject,  which  indicates  an  Intention  to  sub- 
mit to  the  popular  vote  the  question  of  prohi- 
bition. 

The  courts,  in  their  discretion,  in  granting 
licenses,  may  exact  a  fee  greater  than  the 
minimum  fixed  by  the  law;  but  the  court 
that  required  a  fee  so  large  that,  by  common 
consent,  the  sale  would  be  conceded  to  be 
prohibited,  would  exercise  an  arbitrary  power 
not  conferred  upon  it,  and  not  a  legal  dis- 
cretion, within  the  contemplation  of  the  law. 
No  wider  range  can  be  claimed  for  the  dis- 
cretion confided  to  the  voters  of  the  township. 
They  did  not  exercise  a  discretion  in  respect 
to  license  In  voting  for  a  license  fee  of  $2,000, 
for  that  plainly  prohibited  any  license.  The 
maximum  amount  which  may  be  voted  in  any 
given  case  cannot  be  determined  by  any  abso- 
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lute  standard.  That  Is  a  difficulty  which 
arises  In  many  cases  where  discretion  Is  to 
be  exercised.  Cases  of  doubt  would  proper- 
ly be  solved  in  favor  of  the  popular  will;  but 
in  an  Instance  like  this,  where  the  line  is 
so  clearly  overstepped,  the  proceeding  can, 
without  hesitation,  be  pronounced  to  be  un- 
authorized. In  1888  the  legislature  declared 
that  the  sale  of  ardent  spirits  might  be  pro- 
hibited by  the  popular  vote.  In  1889  that  law 
was  repealed,  and  In  its  stead  was  substi- 
tuted a  law  providing  that,  by  the  popular 
vote,  a  minimum  license  fee  might  be  estab- 
lished, thereby  manifestly  withdrawing  the 
right  to  prohibit.  The  distinction  between 
license  and  prohibition  is  too  wide  and  too 
well  understood  to  be  the  subject  of  doubt  or 
discussion.  The  power  exercised  In  this  case 
cannot  be  upheld  without  subverting  the 
well-settled  rules  of  statutory  Interpretation. 
It  is  not  the  province  of  a  court  to  declare 
what.  In  accordance  with  a  wise  public  policy, 
the  law  should  be.  Its  simple  duty  Is  to  ex- 
pound the  law  as  it  has  been  promulgated, 
sod  to  determine  the  extent  of  the  power 
which  the  legislature  has  committed  to  the 
political  subdivisions  of  the  state.  In  this 
case  that  power  has  been  clearly  exceeded, 
and  the  proceedings  certified  are  therefore 
without  a  legal  basis  to  support  them.  The 
case  of  Mlddleton  v.  Bobbins,  54  N.  J.  Law, 
566,  25  Ati.  471,  was  disposed  of  on  technical 
grounds,  without  adverting  to  the  questions 
Involved  in  this  case.  Loucks  v.  Bradshaw 
is  a  later  case,  and  must  be  accepted  as  the 
law  of  this  court.  In  our  opinion,  the  pro- 
ceedings under  review  must  be  set  aside,  but 
without  costs. 


LA.  FOUCHEBIE  v.  KNUTZEN  et  al. 

(Supreme  Court  of  New  Jersey.     Nov.  7,  1885.) 

Mechanics'  Liins— Filing  or  Contract  and 
Specifications. 

1.  When  it  appears  by  the  contract  that  the 
builder  is  to  do  all  the  work  and  furnish  all  the 
materials  necessary  for  the  construction  of  a 
building,  it  is  not  necessary  to  file  the  specifica- 
tions with  the  contract  in  order  to  protect  such 
building  from  the  liens  of  mechanics  and  materi- 
al men  under  the  provisions  of  the  second  sec- 
tion of  the  mechanics'  lien  law. 

2.  The  amendment  to  the  second  section  of 
the  mechanics'  lien  law,  passed  March  29,  1892, 
makes  it  necessary  for  the  owner  of  a  building 
to  file  his  contract  for  its  erection  at  or  before 
the  time  when  such  building  is  begun,  In  order  to 
hare  it  exempted  from  the  liens  of  mechanics  and 
materia]  men. 

(Syllabus  by  the  Court.) 

Case  certified  from  circuit  court,  Essex 
county;   Chllds,  Judge. 

Action  by  John  C.  La  Foucherie  against 
George  Knutzen  and  Rudolph  W.  Shelter 
and  others  to  enforce  a  mechanic's  lien. 
Heard  on  case  certified.  Judgment  for  plain- 
tiff. 

On  October  5, 1892,  Knutzen,  one  of  the  de- 
fendants, entered  into  a  contract  with  Shef- 
ier,  the  other  defendant,  to  erect  for  him 


a  dwelling  house  at  Nutley,  In  Passaic  coun- 
ty. The  contract  was  not  filed  in  the  clerk's 
office  until  November  14,  1892,  and  no  speci- 
fications were  filed,  either  with  the  contract 
or  at  any  other  time.  Subsequent  to  the 
making  of  the  contract,  but  before  it  was 
filed,  the  plaintiff,  La  Foucherie,  entered  in- 
to a  subcontract  with  the  defendant  Knut- 
zen to  do  the  mason  work  on  said  building 
for  $555,  payable  as  follows:  $200  when  the 
building  was  raised,  $50  when  the  chimneys 
were  up,  $200  when  the  scratch  coat  was  on, 
and  the  remainder  when  the  work  was 
completed.  The  plaintiff  commenced  work 
under  his  subcontract  about  October  20, 1892, 
and  on  the  26th  of  November  following  was 
paid  in  full  for  all  work  done  and  materials 
furnished  by  him  up  to  that  time.  Before 
the  building  was  completed,  however,  Knut- 
zen, the  builder,  abandoned  his  contract,  and 
on  April  24,  1893,  Shefier,  the  owner,  gave 
him  notice  that  he  would,  pursuant  to  the 
contract,  cause  the  building  to  be  completed 
at  his  cost  and  expense,  and  deduct  such  ex- 
penses from  any  moneys  which  might  be 
due  or  unpaid  on  the  contract  The  work 
was  so  completed,  and  the  whole  balance  of 
the  contract  money  not  paid  to  Knutzen  be- 
fore his  abandonment  of  the  work  was  ex- 
hausted in  such  completion.  There  remain- 
ing due  and  unpaid  to  the  plaintiff  on  his 
subcontract  the  sum  of  $225,  he,  on  Novem- 
ber 10, 1893,  and  within  the  statutory  period, 
filed  a  lien  claim  for  the  amount. 

Under  -  this  state  of  facts  two  questions 
have  been  certified  to  this  court  for  Its  advi- 
sory opinion:  First,  whether  the  plaintiff  is 
entitled  to  file  and  enforce  a  mechanic's  lien 
against  the  building  and  curtilage  of  the  de- 
fendant Shefier  for  work  done  and  materials 
furnished  by  him  upon  such  building  sub- 
sequent to  the  filing  of  the  contract  between 
the  defendants  Knutzen  and  Shefier,  by  rea- 
son of  the  fact  that  the  said  defendants  fail- 
ed to  file  with  their  contract  the  specifica- 
tions for  the  building  referred  to  therein; 
and,  second,  whether  the  plaintiff  Is  entitled 
to  file  and  enforce  such  lien  because  such 
contract  was  not  filed  until  after  the  plain- 
tiff had  begun  work  upon  said  building  in 
execution  of  the  subcontract  made  between 
him  and  the  defendant  Knutzen. 

Argued  June  term,  1895,  before  BEASLEY, 
C  J.,  and  DIXON  and  GUMMERE,  JJ. 

John  R.  Hardin,  for  plaintiff.  A.  Q.  Gar- 
retson,  for  defendants. 

GUMMERE,  J.  (after  stating  the  facts). 
The  second  section  of  the  mechanics'  lien 
law,  as  amended  by  the  supplement  of  March 
29,  1892  (Pamph.  Laws  1892,  p.  358),  pro- 
vides that,  when  any  building  shall  be  erect- 
ed In  whole  or  in  part  by  contract  In  writ- 
ing, such  building,  and  the  land  whereon  It 
stands,  shall  be  liable  to  the  contractor  alone 
for  work  done  or  materials  furnished  In  pur- 
suance of  such  contract,  provided  such  con 
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tract,  or  a  duplicate  thereof,  be  filed,  etc. 
The  answer  to  the  first  question  certified  to 
us  therefore  depends  upon  whether  the  fil- 
ing of  the  contract  without  the  specifica- 
tions Is  a  filing  of  the  contract,  within  the 
meaning  of  the  statute.  The  exemption  from 
lien  given  by  this  section  extends  to  work 
done  and  materials  furnished  "in  pursuance 
of  such  contract,"  and  the  principal  object 
to  be  accomplished  by  requiring  the  contract 
to  be  filed  vndoubtedly  was  to  Inform  labor- 
ers and  material  men  to  what  extent  the 
building  was  exempt  from  liens,  and  how  far 
they  must  look  to  the  contractor  alone  for 
their  pay.  For  this  reason  It  has  frequent- 
ly been  held  in  this  state  that  the  necessity 
of  filing  the  specifications  with  the  contract 
in  order  to  gain  the  benefit  of  the  statute  de- 
pends upon  whether  or  not  it  is  necessary 
to  resort  to  such  specifications  In  order  to 
ascertain  how  much  of  the  building  the  con- 
tract covers;  and  that,  when  all  the  work  Is 
to  be  done  and  all  the  materials  are  to  be 
furnished  by  the  contractor,  then  the  filing 
of  the  contract  alone  is  sufficient  to  protect 
the  building  from  Hens;  but  that,  where  the 
contract  is  limited  to  a  part  of  the  work  up- 
on the  building,  which  part  can  only  be  as- 
certained by  an  inspection  of  the  specifica- 
tions, then  the  specifications  as  well  as  the 
contract  must  be  filed.  Ayres  v.  Revere,  25 
N.  J.  Law,  474;  Babbitt  v.  Condon,  27  N. 
J.  Law,  162;  Budd  v.  Lucky,  28  N.  J.  Law, 
484;  Plmlott  v.  Hall,  55  N.  J.  Law,  192,  26 
Atl.  94;  Freedman  v.  Sandknop  (N\  J.  Ch.) 
31  Atl.  232.  By  the  terms  of  the  contract  in 
the  present  case,  Knutzen,  the  builder,  was 
required  "to  provide  and  furnish  all  the  sup- 
plies and  materials,  and  to  do  or  cause  to  be 
done  all  the  work  and  labor,  of  every  sort 
and  description  whatever,  necessary  to  erect 
and  finish  complete"  the  building  upon 
which  the  lien  Is  claimed.  A  reference  to 
the  specifications,  therefore,  would  afford  no 
information  as  to  what  work  the  builder  was 
to  do  which  could  not  be  obtained  from  an 
examination  of  the  contract  Itself.  It  was, 
consequently,  not  necessary,  under  the  law 
as  laid  down  in  the  cases  above  referred  to, 
for  the  defendants  to  file  the  specifications 
with  their  contract,  In  order  to  protect  the 
building  from  liens  for  work  done  and  mate- 
rials furnished;  and  we  advise  the  circuit 
court  that  the  plaintiff  did  not  acquire  a 
light  to  a  lien  under  the  mechanics'  lien  law 
by  reason  of  the  failure  to  file  such  specifica- 
tions. 

The  answer  to  the  second  question  certified 
depends  upon  the  construction  to  be  given  to 
the  amendment  to  the  second  section  of  the 
mechanics'  Hen  law,  approved  March  29, 
1892,  and  how  far  it  has  altered  the  law  as 
it  stood  before  that  amendment  went  Into 
effect.  The  second  section  of  the  mechanics' 
Hen  law,'  before  it  was  amended,  provided 
that  the  building  and  curtilage  should  be  lia- 
ble to  the  contractor  alone  for  work  done  or 
materials  furnished,  in  case  the  contract  was 


filed  before  such  work  was  done  or  mate-  • 
rials  were   furnished.     The  amendment   of 
1892  also  exempts  the  building  and  curtilage 
from  liability  to  any  one  except  the  contract- 
or for  work  done  or  materials  furnished,   in 
case  the  contract  is  filed,  but  falls  to  state 
when  Buch  filing  shall  take  place  In  order  to 
exempt  the  property  from  Hens    by  mechan- 
ics and  material  men.    By  this  section   of 
the  act,  as  it  originally  stood,  mechanics  and 
material  men  were  required  to  ascertain,  be- 
fore each  day's  work  was  commenced,    or 
each  load  of  material  was  delivered,  wheth- 
er a  contract  had  yet  been  filed.    Loan  Ass'n 
v.  Albertson,  23  N.  J.  Eq.  318-321.     And  the 
omission   by   the   legislature,   In   the  supple- 
ment of  1892,  of  any  mention  of  the  time 
within    which   the  contract  should   be    filed, 
seems,  therefore,  to  lead  to  one  of  two  con- 
clusions,—either  that  It  was  the  legislative 
Intent  that  the  owner  should  have  the  right 
to  file  his  contract  at  any  time  he  should  see 
fit,  without  regard  to  whether  or  not  work 
had  been  done  or  materials  furnished  upon 
bis  building,  or  else  that  it  was  intended 
that  the  owner  should  file  his  contract  at  or 
before  the  time  when  the  erection  of  the 
building  was  begun,  if  he  desired  to  relieve 
it  from  liability  to  the  mechanics  and  mate- 
rial men.    Taking  Into  consideration  the  ob- 
ject for  which  the  mechanics'  Hen  law  was 
passed,  as  expressed  In  Its  title,  namely,  "to 
secure  to  mechanics  and  others  payment  for 
their  labor  and  materials  in  erecting  any 
building,"  it  seems  clear  that  the  construc- 
tion first  suggested  should  not  be  given  to 
this  supplement,  for  to  do  so  would  enable 
the  owner  of  the  building,  by  keeping   his 
contract  off  the  file  until  the  time  for  making 
the  last  payment  thereunder  had  arrived,  or 
until  the  building  was  completed,  and  then 
filing  it,  to  deprive  mechanics  and  material 
men  of  aU  the  benefits  which  the  act   was 
designed  to  confer  upon  them.    We  are  of 
opinion  that,  in  order  to  give  force  to  this 
section  of  the  mechanics'  lien  law  as  amend- 
ed by  the  act  of  1892,  it  must  be  construed 
as  making  It  obligatory  upon  the  owner,   in 
order  to  have  his  building  exempted   from 
the  Hens  of  mechanics   and  material    men, 
to  file  his  contract  at  or  before  the  time 
when  such  building  is  began;  and  the  cir- 
cuit court  Is  so  advised. 


PROVOST  v.  ROBINSON'S  EX'R. 

(Supreme  Court  of  New  Jersey.     Nov.  7,  1805.) 

comfktbnct  of  wltsbss— transactions  with 
Decedents. 

1.  The  provision  in  the  act  concerning  wit* 

nesses  disqualifying  a  party  from  giving  testunouy 
as  to  any  transaction  with  or  statements  by  any 
testator  or  intestate  represented  in  said  action 
has  no  effect  but  to  exclude  personal  transactions 
with  the  testator  or  intestate. 

2.  A  plaintiff,  having  proved  a  contract  with 
the  deceased,  was  then  admitted  as  a  witness  to 
show  what  he  had  expended  and  what  work   he 
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had  done  out  of  the  presence  of  the  deceased. 
held,  such  testimony  was  legal. 
(Syllabus  by  the  Court.) 

Case  certified  from  circuit  court,  Somerset 
county,  for  advisory  opinion;  before  Justice 
Magee. 

Action  by  one  Provost  against  Robinson's 
executor.  Heard  on  cause  certified  for  an  ad- 
visory opinion. 

Argued  June  term,  1805,  before  BBASLBJY, 
C.  J.,  and  DIXON  and  GUMMERE,  JJ. 


GUhooly,  for  plaintiff, 
defendant. 


Alvah  A.  Clark,  for 


BEASI/EY,  C  J.  This  was  a  suit  brought 
by  the  plaintiff  against  the  defendant,  as  ex- 
ecutor, for  certain  work  and  labor  performed 
and  moneys  expended  for  the  deceased  during 
his  lifetime  as  architect  and  agent  in  the 
building  of  a  house.  The  contract  by  virtue 
of  which  such  services  were  rendered  was 
fully  proved  by  sundry  witnesses,  whose  tes- 
timony was  not  questioned.  At  this  stage  of 
the  trial,  the  plaintiff  was  called  to  the  stand, 
and  was,  In  the  face  of  objection,  permitted 
to  prove  his  work  and  expenditures  in  pur- 
suance of  the  authority  thus  given.  The  com- 
petency of  this  latter  testimony  Is  now  drawn 
In  question.  It  Is  Insisted  that  the  matters 
to  which  the  testimony  related  were  "trans- 
actions with"  the  testator,  and  that  conse- 
quently their  admission  was  prohibited  by  the 
express  terms  of  our  statute.  The  act  thus 
Involved  is  the  supplement  to  the  statute 
"concerning  evidence,"  passed  In  1880  (Supp. 
Revision,  p.  287),  and  is  in  these  words,  viz.: 
"That  in  all  civil  actions,"  etc.,  "any  party 
thereto  may  be  sworn  and  examined  as  a 
witness,  notwithstanding  any  party  thereto 
may  sue  or  be  sued,  in  a  representative  ca- 
pacity: provided,  nevertheless,  that  this  sup- 
plement shall  not  extend  so  as  to  permit  testi- 
mony to  be  given  as  to  any  transaction  with 
or  statement  by  any  testator  or  intestate  rep- 
resented In  said  action."  In  its  connection 
with  the  present  case,  the  Inquiry  arises  with 
respect  to  the  scope  of  the  meaning  of  the 
phrase  "any  transaction  with  the  testator," 
etc.  Manifestly,  the  work  and  expenditures 
in  question  were  transactions  for  the  testator, 
but  in  what  way  were  they  transactions  with 
him?  He  was  not  present  when  such  acts 
were  performed,  nor  did  he  by  deed,  will,  or 
presence  participate  In  their  doing.  Such 
matters  the  deceased  was  interested  In,  but 
they  plainly  were  not  transactions  with  him. 
The  statute  qualifies  the  party  to  be  a  wit- 
ness in  some  respects,  but,  If  he  Is  to  be  ex- 
cluded from  testifying  with  respect  to  the 
subjects  here  in  question,  it  Is  difficult  to  see 
how  his  testimony  could  be  In  any  case  avail- 
able. It  would  seem  that  he  could  testify 
only  to  transactions  Irrelevant  to  the  issues. 
The  statutory  expression  is  Indistinct,  and 
must  therefore  be  Interpreted  so  as  to  ef- 
fectuate the  legislative  purpose  as  indicated 
In  the  context,  and  that  purpose  was  to  in- 


capacitate the  living  witness  with  respect  to 
personal  intercourse  and  conversation  with 
the  deceased.  But  It  is  not  necessary  to  pur- 
sue the  subject  further  if  the  interpretation 
thus  signified  was,  in  substance,  the  exposi- 
tion of  the  clause  recently  adopted  by  the 
court  of  errors  In  the  case  of  Woolverton  v. 
Van  Syckel,  81  AtL  003.  Let  the  circuit  court 
be  advised  that,  in  the  opinion  of  this  court, 
the  testimony  in  question  was  not  erroneously 
admitted,  and  that  there  should  not  be  a  new 
trial  on  account  of  its  admission. 


MALLORY  v.  KIRKPATRICK. 

(Court  of  Chancery  of  New  Jersey.     Oct  16, 

1896.) 

Insolvent  Corporation— Preferring  Creditors 

— Rights  or  Officers— Creditors'  Bill. 

1.  A  corporation  organised  under  the  laws 
of  this  state,  which  is  in  an  insolvent  condition, 
cannot  prefer,  as  a  creditor,  one  of  its  officers. 

2.  The  president  of  a  corporation  in  an  in- 
solvent condition,  who  is  also  its  creditor  to  a 
large  amount  for  cash  advanced,  brought  suit 
against  it  on  one  day,  resigned  as  president  and 
director  the  next  day,  and  on  the  third  day  the 
directors  accepted  his  resignation,  and  author- 
ized an  attorney  to  give  a  cognovit,  upon  which 
judgment  was  at  once  entered.  Held,  that  the 
creditor  could  not  have  a  preference  by  virtue  of 
such  a  judgment 

3.  Other  judgments  had  been  recovered  by 
outside  creditors  against  the  corporation  in  due 
course  shortly  before  the  judgment  by  cognovit, 
and  under  those  all  the  property  of  the  corpora- 
tion was  sold,  leaving  a  surplus,  which  was  paid 
by  the  sheriff  to  the  ex-president  under  his  judg- 
ment by  cognovit  Subsequently  another  credit- 
or brought  suit  and  recovered  judgment  and  filed 
his  bill  against  the  ex-president,  praying  that 
he  be  decreed  liable  to  pay  his  judgment  out  of 
the  surplus  in  his  hands.  Held:  (1)  That  the 
ex-president  held  the  money  so  received  in  trust 
for  all  the  creditors;  (2)  that  they  could  not  be 
reached  by  the  later  judgment  creditor  for  his 
own  benefit,  under  the  eighty-eighth  and  subse- 
quent sections  of  the  chancery  act;  (3)  that  they 
could  be  reached  by  a  receiver  appointed  for  the 
benefit  of  all  the  creditors. 

4.  Corporations  are  not  liable  to  be  proceeded 
against  under  the  eighty-eighth  and  subsequent 
sections  of  the  chancery  act 

(Syllabus  by  the  Court) 

Bill  by  Philander  J.  Mallory  against  An- 
drew Klrkpatrlck  to  declare  a  judgment  fraud- 
ulent as  against  complainant.  Conditional  de- 
cree for  complainant 

This  Is  a  contest  between  two  judgment 
creditors  of  the  Newark  Bark  Company,  a 
private  corporation,  organized  under  the  gen- 
eral act.  The  Judgment  of  the  defendant  was 
entered  on  the  13th  day  of  June,  1894,  for  up- 
ward of  $15,000.  Upon  it  execution  was 
promptly  Issued,  and  all  the  property  of  the 
defendant  corporation  levied  upon,  sold,  and 
purchased  by  the  defendant  The  sale  was 
made  not  only  under  the  defendant's  Judg- 
ment but  also  under  two  other  judgments 
previously  recovered  against  the  corporation, 
and  the  property  produced  a  sufficient  amount 
to  pay  the  previous  judgments  and  several 
hundred  dollars  on  that  of  the  defendant 
About  the  time  that  the  sale  took  place,  o 
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plat  nan  t  brought  an  action  upon  his  claim 
against  the  corporation,  and  obtained  Judg- 
ment by  default  on  the  3d  of  October,  1894, 
for  $605.85.  The  prayer  of  the  bill  Is  that 
the  judgment  recovered  by  the  defendant  may 
be  declared  to  be  fraudulent  and  void  as 
against  the  complainant,  and  that  the  prop- 
erty, real  and  personal,  sold  under  it  to  the 
defendant,  may  be  decreed  to  be  subject  to 
the  lien  of  the  complainant's  execution,  and 
the  sale  under  the  previous  Judgment  set 
aside,  or,  in  the  alternative,  that  the  defendant 
pay  the  complainant's  Judgment  out  of  the 
proceeds  of  the  sale,  which  would  otherwise 
go  to  satisfy  his  own  Judgment.  The  de- 
fendant was  from  the  organization  of  the  cor- 
poration, and  up  to  the  12th  of  June,  1884, 
one  of  its  directors  and  its  president  On  the 
day  last  named,  It  was  indebted  to  him  in 
about  the  sum  of  $'(,500  for  money  advanced 
to  it,  and  he  was  an  indorser  on  its  notes  for 
about  $7,500  more.  The  company  was  hope- 
lessly insolvent,  and  two  Judgments,  amount- 
ing to  about  $3,000,  had  already  been  recover- 
ed against  It.  On  the  11th  of  June,  he  com- 
menced suit  against  the  company,  and  on  the 
12th  he  resigned  as  president  and  director. 
At  a  meeting  of  the  remaining  directors  held 
on  the  13th,  his  resignation  was  accepted, 
and  his  son,  Andrew-  Kirkpatrick,  Jr.,  was 
elected  a  director  in  his  place;  and  then,  by 
a  resolution  of  the  board,  an  attorney  of  the 
supreme  court,  who  was  present,  was  author- 
ized and  directed  to  consent  to  a  judgment  in 
favor  of  the  defendant  in  his  suit  just  com- 
menced. Immediately  after  receiving  this  au- 
thority, the  attorney  signed  a  cognovit  action- 
em, and  judgment  was  at  once  entered  In  the 
defendant's  favor  against  the  company  for 
$15,000  and  upward.  There  is  no  dispute  but 
that  the  whole  amount  was  due. 

T.  N.  McCarter,  Jr.,  for  complainant.  P. 
Woodruff,  for  defendant 

PITNEY,  V.  O.  The  complainant  attacks 
the  defendant's  judgment  on  two  grounds: 

First  be  alleges  and  proves  that  bis  claim 
was  due  and  should  have  been  paid  in  the 
fall  of  1893,  and  that  It  was  placed  by  him  in 
the  hands  of  an  attorney  for  collection,  who 
called  upon  the  defendant  and  upon  one  of 
the  directors,  who  appeared  to  be  active  In 
managing  the  financial  affairs  of  the  company, 
and  demanded  payment;  that  they  both  told 
him  that  the  company  was  in  financial  diffi- 
culties, and  that  it  was  trying  to  pay  its  debts, 
and  they  thought  it  would  be  able  to  do  so 
if  the  creditors  gave  them  time.  The  defend- 
ant also  stated  to  complainant's  attorney  that 
the  corporation  was  largely  Indebted  to  him, 
and,  If  the  creditors  attempted  to  force  pay- 
ment, he  should  attempt  to  secure  himself. 
On  the  strength  of  this  statement,  complain- 
ant's attorney  accepted  part  payments  on  the 
amount  due,  and  took  notes  of  the  company 
for  the  balance.  This  was  done  on  one  or  two 
occasions  before  the  final  collapse,  part  of  the 


amount  due  being  paid  in  each  Instance.  The 
precise  point  made  by  the  complainant  is  thai 
there  was  what  amounted  to  a  contract  be- 
tween him  and  the  defendant,  as  president  of 
the  company,  that  so  long  as  the  complainant 
granted  renewals  in  part  payment  of  his  debt 
the  defendant  would  not  take  measures  to 
secure  himself.  I  think  the  evidence  entirely 
falls  to  sustain  the  point  What  the  defend- 
ant promised  was  that,  if  all  the  creditors 
forebore  to  sue,  the  company  would  try  to 
pay  them  all.  This  condition  was  not  ful- 
filled. Two  of  them  did  sue,  and  obtained 
judgment  and  execution. 

The  second  point  relied  upon  by  the  com- 
plainant requires  more  careful  consideration. 
It  is  that  the  corporation,  being  Insolvent,  bad 
no  right  to  prefer  the  defendant,  who  was  its 
president,  as  Its  creditor;  and  he  relies  upon 
the  very  recent  case  of  Montgomery  v.  Phil- 
lips, decided  by  the  court  of  errors  and  ap- 
peals on  the  20th  of  March,  1895,  reported  in 
31  Atl.  622,  and  upon  Manufacturing  Co.  v. 
Hutchinson,  11  O.  C.  A.  320,  63  Fed.  496. 
Against  tnl8»  complainant  relies  upon  Wilkin- 
son v.  Bauerle,  41  N.  J.  Eq.  635,  7  Atl.  514. 
and  takes  the  additional  ground  that  com- 
plainant has  no  standing  In  court  to  attack 
the  Judgment  of  defendant  for  his  own  ben- 
efit alone,  but  that  it  can  only  be  done  either 
by  a  receiver  in  Insolvency,  as  In  Montgomery 
v.  Phillips,  or  by  a  bill  in  which  complainant 
asks  relief  for  himself  and  all  other  creditors 
who  may  come  in  and  ask  a  benefit  under  the 
decree. 

Before  considering  this  question,  It  Is  proper 
to  notice  a  further  technical  objection  made  by 
the  defendant,  viz.  that  the  corporation  should 
have  been  made  a  party.  It  seems  to  me  that 
the  point  Is  well  taken,  and  that  without  the 
corporation  in  court,  the  complainant's  pro- 
ceedings are  defective.  «But  as  that  is  a  mat- 
ter which  may  be  remedied  by  amendment,  I 
will  proceed  to  consider  the  merits. 

I  am  unable  to  reconcile  the  case  of  Wilkin- 
son -v.  Bauerle  with  that  of  Montgomery  v. 
Phillips.  The  former  case  distinctly  avows 
the  doctrine  (41  N.  J.  Eq.  643, 644, 7  Atl.  514> 
that  an  insolvent  incorporated  company  .may 
prefer  its  creditors  generally,  not  excluding  its- 
president  or  other  officers;  and  in  that  case 
one  of  the  creditors  preferred  was  the  presi- 
dent of  the  company.  In  Montgomery  v.  Phil- 
lips, as  I  read  it,  the  contrary  doctrine  Is  es- 
tablished; and  It  was  distinctly  held,  upon  re- 
view of  all  the  authorities,  that  a  corporation 
In  an  insolvent  condition  could  not  prefer  one 
of  its  creditors  who  was  an  ofHcer  of  the  com- 
pany, and  a  chattel  mortgage  given  for  that 
purpose  was  set  aside  at  the  suit  of  a  receiver 
appointed  by  this  court  At  the  same  time 
an  assignment  of  choses  in  action  to  a  cred- 
itor at  large,  not  an  officer  or  stockholder,  was 
sustained,  though  made  when  the  company 
was  insolvent.  The  bill  In  Wilkinson  v. 
Bauerle  was  exhibited  by  a  creditor  who  sued 
for  himself  and  all  others  who  mtght  come  in 
(41  N.  J.  Eq.  638,  near  bottom,  7  Atl.  514); 
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that  In  Montgomery  v.  Phillips  was  exhibited 
by  a  receiver  appointed  by  this  court.  This 
difference  Is  not  material,  because  the  object 
of  the  bill  in  both  cases  was  precisely  the 
same,  via  to  bring  about  an  equal  distribution 
of  the  assets  of  the  corporation  among  its 
creditors. 

In  addition  to  the  direct  bearing  upon  this 
case  of  the  decision  of  the  court  of  errors  and 
appeals  in  Montgomery  v.  Phillips,  there  is 
the  eightieth  section  of  the  corporation  act, 
which  declares  that  the  funds  of  a  corporation 
"shall  be  distributed  among  the  creditors  pro- 
portionally to  the  amount  of  their  respective 
debts,  excepting  mortgage  and  judgment  cred- 
itors when  the  judgment  has  not  been  by  con- 
fession for  the  purpose  of  preferring  cred- 
itors." A  judgment  by  confession  for  the  pur- 
pose of  preferring  a  creditor  la  expressly  ex- 
cepted by  Justice  Magle  in  his  opinion  In  Wil- 
kinson v.  Bauerle. 

It  is  urged  by  the  counsel  for  the  defendant 
that  his  is  not  a  judgment  by  confession,  but  I 
cannot  adopt  that  view.  The  suit  was  com- 
menced by  a  summons  and  declaration  on  the 
11th  of  June.  The  defendant's  resignation  was 
dated  on  the  12th.  '  The  directors  met  on  the 
13th,  and  accepted  the  resignation,  and  elected 
bis  son  a  director  In  his  place,  and  then  au- 
thorized an  attorney  to  consent  to  a  judgment 
against  the  corporation,  which  the  attorney  did 
by  an  ordinary  plea  called  a  "cognovit,"  in 
which  It  acknowledges  that  the  defendant  did 
undertake  and  promise  as  the  plaintiff  in  Its 
declaration  has  alleged,  and  that  it  cannot  de- 
ny that  it  owes  and  unjustly  detains  from  the 
plaintiff  the  sum  claimed  by  him  in  his  decla- 
ration, and  consents  that  judgment  be  entered 
against  it  for  the  sum  of  $15,324.05.  Now,  If 
that  Is  not  a  judgment  by  confession,  I  am  un- 
able to  understand  what  a  judgment  by  con- 
fession Is.  It  is  the  ordinary  form  found  In 
the  books  of  precedents  of  a  cognovit,  and  a 
cognovit  is  a  confession.  Its  effect  In  hasten- 
ing the  judgment  was  precisely  the  same  as  If 
the  corporation  had  executed  a  bond  with  a 
warrant  of  attorney  to  confess  judgment.  The 
defendant's  contention  that  the  language  in  the 
eightieth  section  of  the  corporation  act— "when 
the  judgment  has  not  been  by  confession  for 
the  purpose  of  preferring  creditors"— applies 
only  to  judgments  by  bond  and  warrant  of  at- 
torney, cannot  be  maintained.  The  common- 
law  practice  of  entering  judgment  upon  cog- 
novit actionem  is  old  and  well  established,  and 
a  judgment  so  entered  has  always  been  known 
as  a  judgment  by  confession.  Stewart  v.  Wal- 
ters, 38  N.  J.  Law,  274,  and  cases  there  cited. 

But  the  defendant's  counsel  further  contends 
that  this  judgment  was  not  confessed  for  the 
purpose  of  preferring  his  client.  If  it  was 
not  for  that  purpose,  then  I  am  unable  to 
imagine  for  what  purpose  it  could  have  been 
done.  Two  judgments  were  entered  against 
the  company,  aggregating  over  $3,000,  on  the 
4th  of  Jane.  The  sheriff  might,  and  undoubt- 
edly would,  proceed  Immediately  to  sell  un- 
der tbcm.    If  the  property  brought  more  than 


the  amount  of  these  judgments,  the  surplus 
would,  in  the  then  condition  of  affairs,  be  paid 
to  the  company.  The  entry  of  these  prior 
judgments  made  It  possible  and  easy  for  any 
creditor,  or  any  one  of  the  stockholders  of  the 
company,  to  apply  at  once  to  the  chancellor 
for  a  receiver  and  an  injunction  against  any 
other  suits.  The  result  of  that  proceeding 
would  have  been  to  prevent  any  preference  be- 
ing made  to  the  defendant.  Hence  it  1b  pal- 
pable that  the  object  of  hastening  his  judg- 
ment was  to  give  him  a  preference,  and  that  is 
in  accordance  with  his  avowed  declarations 
made  to  the  attorney  of  the  complainant  a 
month  before,  and  he  frankly  states  in  his 
evidence  that  he  gave  Instructions  to  the  at- 
torney to  proceed  and  secure  his  debt  And 
see  Stratton  v.  Allen,  16  N.  J.  Eq.  229. 

Again,  It  Is  urged  that  the  defendant,  at 
the  time  the  judgment  was  confessed,  was  not 
an  officer  of  the  company,  and  therefore  he  is 
not  within  the  letter  and  spirit  of  the  decision 
in  Montgomery  v.  Phillips.  If  his  judgment 
be  by  confession  for  the  purpose  of  giving 
him  preference  over  other  creditors,  it  is  Im- 
material whether  he  be  an  officer  or  not,  since 
that  mode  of  obtaining  preference  is  forbid- 
den to  all  creditors;  and  the  language  of  Vice 
Chancellor  Van  Fleet  in  Bissell  v.  Besson,  47 
N.  J.  Eq.  580,  22  Atl.  1077,  applies.  But  I 
am  unable  to  accede  to  the  view  that  defend- 
ant is  not  for  present  purposes  to  be  treated  as 
an  officer  of  the  company.  I  cannot  admit 
that  the  resignation  as  president  and  director, 
and  acceptance  thereof,  and  the  confession  of 
judgment,  all  in  one  day,  were  efficient  to  al- 
ter his  relations  to  the  company.  I  am  forced, 
therefore,  to  the  conclusion  that  the  defendant 
Is  entitled  to  no  preference  under  his  judgment 
against  the  other  general  creditors  of  the  cor- 
poration. 

That  brings  us  to  another  point  taken  by 
the  defendant,  which  Is  that  the  complain- 
ant's bill  is  defective,  in  that  it  does  not  de- 
clare that  it  Is  filed  on  behalf  of  himself  and 
all  other  creditors  of  the  corporation;  and 
this  Is  really  the  troublesome  point  in  the 
case.  The  term  "creditors*  bill"  was  origi- 
nally applied  to  those  bills  which  were  filed 
by  creditors  of  the  estate  of  a  decedent 
against  his  personal  representatives  for  the 
marshaling  of  the  assets,  and  for  the  pay- 
ment of  the  creditors  according  to  their  pri- 
ority, and  without  any  preference  among 
those  of  equal  degree.  They  were,  strict- 
ly speaking,  bills  to  administer  the  estate  of 
the  decedent.  At  the  same  time,  all  bills 
brought  by  creditors  for  the  purpose  of  se- 
curing their  debts  are,  In  one  sense,  credit- 
ors' bills.  Thus,  a  bill  to  set  aside  a  fraudu- 
lent conveyance  of  land  by  a  debtor  to  a 
third  party,  or  to  subject  to  the  lien  of  a 
judgment  land  the  title  to  which  has  been 
purchased  with  the  funds  of  the  judgment 
debtor,  and  the  title  placed  in  a  third  party 
for  his  benefit,  is,  in  one  sense,  a  creditors' 
bill.  But  the  term  "creditors'  bill,"  as  usr "  *" 
in  the  standard  treatises,  was  originally  i 
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plied  to  bills  for  the  administering  of  assets  of 
the  character  just  indicated.  Such,  in  effect, 
were  the  bills  In  Jones'  Ex'rs  v.  Fayerweather, 
46  N.  J.  Eq.  237  (see  page  248),  19  Atl.  729, 
though  those  bills  had  the  additional  element 
of  seeking  to  establish  the  fraudulent  char- 
acter of  the  transfer  of  the  property  by  the 
deceased  in  his  lifetime  to  the  defendant,  his 
executor.  See  Mitf.  Eg.  PL  166;  Story,  Eq. 
PL  f  99  et  seq.  Nevertheless,  It  Is  true  that 
In  that  class  of  cases  one  creditor  might 
bring  a  bill  for  bis  own  individual  benefit, 
without  stating  that  it  was  for  the  benefit 
of  all  creditors;  and,  If  the  personal  repre- 
sentative admitted  sufficient  assets  to  pay 
all  the  debts,  a  decree  would  go  at  once  In 
favor  of  the  complainant  alone.  1  Daniell, 
Ch.  Prac.  »235,  *236.  But  if,  on  the  con- 
trary, the  personal  representative  denied  suf- 
ficient assets,  the  result  was  a  decree  sim- 
ply for  an  ascertainment  of  the  value  of  the 
assets  and  amount  of  the  debts,  and  an  equal 
distribution  among  all;  so  that  no  priority 
by  one  creditor  over  another  could  be  obtain- 
ed by  such  a  suit.  For  such  bills  no  pre- 
liminary judgment  was  necessary;  precisely 
as  no  judgment  is  necessary  here  In  order 
to  entitle  a  creditor  to  institute  proceedings 
In  insolvency  against  a  corporation  under 
the  seventieth  section  of  the  corporation  act. 
In  creditors'  bills  based  on  the  eighty-eighth 
find  subsequent  sections  of  the  chancery  act, 
which  provide  a  mode  of  reaching  choses  in 
action,  a  creditor  is  not  obliged,  directly  or 
Indirectly,  to  sue  for  the  benefit  of  all  the 
creditors,  although  he  may  do  so;  and,  how- 
ever he  frames  his  bill,  he  obtains  a  prefer- 
ence and  priority  of  lien  by  filing  his  bill 
and  getting  his  order.  Whitney  v.  Robbing, 
17  N.  J.  Eq.  360,  363.  Such  1b  the  rule  In 
New  York  under  a  statute  from  which  our 
first  statute  was  copied.  Corning  v.  White, 
2  Paige,  567;  Parmelee  v.  Egan,  7  Paige, 
610.  Notwithstanding  what  was  said  by 
Justice  Dalrymple  In  his  judgment  in  Tan- 
tum  v.  Green,  21  N.  J.  Eq.  364, 1  must  take  It 
that  the  rule  Is  as  stated  by  Chancellor  Za- 
briskle,  sitting  as  master,  in  Whitney  v.  Rob- 
bins,— that,  in  the  absence  of  fraud,  this  court 
would  not,  before  the  legislation  just  refer- 
red to,  aid  a  judgment  creditor  to  obtain 
payment  out  of  any  particular  asset  of  a 
chattel  nature  not  subject  to  levy.  See  Will 
Eq.  Jur.  pp.  237,  238;  Donovan  v.  Finn,  1 
Hopk.  Ch.  59.  The  property  sought  to  be 
reached  in  this  case  is  not  land  or  leviable 
chattels,  for,  before  suit  brought  by  com- 
plainant, the  property  of  the  defendant  cor- 
poration had  been  sold  under  valid  judg- 
ments and  executions  other  than  that  of  the 
defendant,  and  the  only  effect  of  the  de- 
fendant's judgment  was  to  give  him  the  pro- 
ceeds of  the  sale  of  the  company's  property 
over  and  above  enough  to  pay  those  prior 
Judgments.  This  surplus  came  into  the 
hands  of  the  defendant  lawfully.  His  judg- 
ment was  a  lawful  and  valid  judgment  He 
had  a  right  to  sue  the  company,  and  to  ob- 


tain judgment  as  soon  as  he  could;  but  lie 
had  no  right  to  make  use  of  that  judgment, 
when  obtained  by  confession,  to  gain  a  pref- 
erence over  other  creditors.  As  to  creditors, 
be  holds  what  he  so  obtained  in  trust  for 
their  equal  benefit  The  defendant  then.  Is 
lawfully  in  possession  of  the  assets  of  the 
corporation  as  a  trustee  for  all  its  creditors, 
and  I  am  unable  to  see  how  the  complainant 
is  able  to  reach  the  funds  In  his  hands  under 
the  provisions  of  the  eighty-eighth  and  fol- 
lowing sections  of  the  chancery  act  That  act 
clearly  applies  only  to  natural  persons  as  de- 
fendants who  may  be  called  upon  to  be  ex- 
amined under  oath,  and  has  no  application 
to  a  corporation.  As  a  bill  to  appropriate 
to  himself  exclusively  an  asset  of  the  de- 
fendant corporation,  I  think  the  complain- 
ant's bill  fails. 

The  question  remains  whether  or  not  It  can 
be  made  available  for  any  purpose.  The  clear 
policy  of  our  corporation  act  Is  that  the  as- 
sets of  an  insolvent  corporation  should  be 
equally  divided  among  its  creditors.  Its  as- 
sets are  to  be  administered  in  that  regard 
like  those  of  a  decedent  and  I  am  of  the 
opinion  that  the  only  ground  upon  which  the 
complainant's  bill  can  be  maintained  Is  that 
it  is  a  bill  in  the  nature  of  a  creditors*  bill 
against  the  estate  of  a  decedent  to  adminis- 
ter the  estate  of  an  Insolvent  corporation. 
Such  a  bill  was  maintained  in  Wilkinson  v. 
Bauerle. 

If,  then,  the  complainant  Is  willing  to 
amend  by  making  the  corporation  a  party, 
and  framing  his  bill  for  the  benefit  of  all 
the  creditors,  I  think  he  may  be  entitled  to  a 
decree  declaring  that  the  surplus  brought  by 
the  property  over  and  above  a  sufficient 
amount  to  pay  the  prior  judgments  shall  be 
held  by  the  defendant  in  trust  for  the  bene- 
fit of  all  the  creditors.  But,  in  order  to  have 
the  benefit  of  such  a  declaration,  it  seems 
to  me  that  it  Is  proper,  if  not  necessary, 
that  a  receiver  should  be  appointed.  "Wheth- 
er the  defendant  should  account  for  any 
profit  be  may  have  made  upon  his  purchase 
of  the  company's  property  can  be  considered 
after  such  appointment 


MARLEY  et  al.  v.  STATE. 

(Supreme  Court  of  New  Jersey.     Nov.  7,  1895.) 

Criminal  Prosecutions— Instructions — Attempt 
to  Incur  Excessive  Municipal  Debt. 

1.  When  a  trial  judge  charges  a  jury  that  on 
the  proofs  before  them  they  cannot  convict  of 
the  crime  charged  in  the  indictment,  but  that 
they,  if  the  facts  warrant  it,  may  convict  of  an 
attempt  to  commit  the  crime  charged,  at  the  same 
time  he  should  instruct  them  to  acquit  of  the 
crime  charged  in  conformity  with  the  Btatnte, 
and  an  omission  so  to  charge  will  be  error. 

2.  Where  a  charge  is  made  in  the  indictment 
of  a  certain  crime,  but  the  facts  stated  show 
that  the  charge  is  nugatory,  a  defendant  cannot 
be  convicted  of  such  charge. 

3.  When  the  thing  done  is  a  nullity,  and 
therefore  is  not  adapted  to  do  the  thing  Lntend- 
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ed.  there  can  be  no  conviction  of  an  attempt  to 
do  the  thing  intended. 
(Syllabus  by  the  Court) 

Error  to  court  of  oyer  and  terminer,  Pas- 
saic county;  Hopper,  Inglis,  and  Van  Hogen- 
burg,  Judges. 

Francis  J.  Marley  and  others,  as  members 
of  the  board  of  freeholders,  convicted  of  in- 
curring obligations  on  behalf  of  the  county  in 
1'xeens  of  the  limit  of  expenditures  provided 
liy  law,  bring  error.     Reversed. 

Argued  February  term,  1885,  before  BEAS- 
LEY,  C.  J.,  and  DEPUE,  REED,  GUM- 
MERE,  VAN  SYCKEL,  MAGEE,  LIPPIN- 
COTT,  DIXON,  and  LUDLOW,  JJ. 

John  W.  Griggs,  for  plaintiffs  In  error.  Wil- 
liam B.  Gourley,  for  the  State. 

BEASLEY,  O.  J.  The  plaintiffs  In  error 
were  members  of  the  board  of  freeholders  of 
the  county  of  Passaic,  and  are  charged  in  the 
indictment  before  the  court  with  incurring  ob- 
ligations on  behalf  of  the  county  in  excess  of 
the  appropriation  and  limit  of  expenditure  pro- 
vided by  law,  contrary  to  the  provisions  of 
the  act  of  February  7,  1876,  entitled  "A  sup- 
plement to  an  act  entitled  'An  act  for  the  pun- 
ishment of  crimes.'  "  At  the  trial,  after  the  tes- 
timony was  closed,  the  justice  who  presided 
charged  the  jury  that  under  the  evidence  the 
defendants  could  not  be  convicted  of  having 
incurred  the  obligations  stated  in  the  indict- 
ment. The  charge  then  proceeded  to  instruct 
the  jury  that  the  Inquiry  they  were  to  make 
was  "whether  any  of  these  defendants  be 
proved  by  the  evidence  to  be  guilty  of  an  at- 
tempt to  incur  this  obligation."  We  think  this 
instruction  was  radically  defective,  and  that 
it  has  resulted  in  an  erroneous  judgment.  As 
the  indictment  is  framed,  the  defendants  could 
not,  at  the  common  law,  have  been  found 
guilty  of  an  attempt  to  commit  the  misde- 
meanor in  question.  As  has  been  stated,  the 
charge  In  the  indictment  is  that  the  crime  had 
been  completed,  and  there  is  no  charge  of  an 
attempt  to  commit  it;  consequently  it  is  only 
by  force  of  the  statute  of  the  state  that  a  con- 
viction of  the  uncompleted  crime  would  be 
proper.  The  pertinent  provision  Is  to  be  found 
in  section  52  of  the  "Criminal  Procedure  Act," 
which  is  in  these  words,  viz.:  "And  whereas 
offenders  often  escape  conviction  by  reason 
that  such  persons  ought  to  have  been  charged 
with  attempting  to  commit  offences,  and  not 
with  the  actual  commission  thereof;  for  rem- 
edy whereof  be  it  enacted  that  If,  on  the  trial 
of  any  person  charged  with  any  felony  or  mis- 
demeanor it  shall  appear  to  the  jury  upon  the 
evidence  that  the  defendant  did  not  complete 
the  offence  charged,  but  that  he  was  guilty 
only  of  an  attempt  to  commit  the  same,  such 
peraot*  shall  not,  by  reason  thereof,  be  enti- 
tled to  be  acquitted,  but  the  Jury  shall  be  at 
litierty  to  return  as  their  verdict  that  the  de- 
fendant Is  not  guilty  of  the  felony  or  mis- 
demeanor charged,  but  is  guilty  of  on  attempt 
to  commit  the  same,  and  thereupon  such  per- 
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son  shall  be  liable  to  be  punished  In  the  same 
manner,"  etc.;  "and  no  person  so  tried  as 
herein  lastly  mentioned  shall  be  liable  to  be 
afterwards  prosecuted  for  an  attempt  to  com- 
mit the  felony  or  misdemeanor  for  which  he 
was  so  tried."  The  course  to  be  taken  In  such 
a  juncture  as  was  presented  at  the  trial  of  the 
present  case  Is  plainly  marked  out  In  the  stat- 
utory section  just  recited.  The  jury  could  not 
convict  of  an  attempt  without  acquitting  the 
defendant  of  the  misdemeanor  charged,  and 
consequently  the  judicial  Instruction  should 
have  manifested  lo  them  that  their  power  In 
this  particular  was  thus  conditioned.  The  re- 
sult has  been  that  the  jury  has  rendered  a 
verdict  that  "the  defendants,  and  each  of 
them,  are  guilty  of  the  premises  in  the  within 
Indictment  named  and  specified,  in  manner 
and  form  as  by  the  said  indictment  is  char- 
ged against  them."  This  conclusion  was 
manifestly  the  effect  of  the  Incomplete  judicial 
instruction.  The  jury,  by  force  of  the  statu- 
tory regulation,  could  not  legally  convict  of  ah 
attempt  without  finding  the  defendants  were 
not  guilty  of  the  crime  laid  against  them  In 
the  indictment,  and  consequently  they  should 
have  been  so  Informed  by  the  court  This 
was  not  done,  and  the  omission  constitutes  a 
legal  error  in  the  proceedings.  On  this  ac- 
count the  judgment  cannot  stand. 

And  we  think  there  is  another  flaw  in  this 
trial  which  is  fundamental  and  fatal  to  the 
prosecution  of  this  case.  It  has  already  been 
stated  that  the  defendants  were  indicted  for 
incurring  an  obligation  on  behalf  of  the  coun- 
ty in  excess  of  the  legal  limit  The  indictment 
sets  out  in  detail  the  several  acts  done  by  them 
to  that  end,  and  the  proofs  corresponded  with 
such  allegations.  The  case,  therefore,  that 
was  made  by  the  Indictment  was  In  all  re- 
spects proved.  In  this  situation  the  trial  court 
concluded  that  the  series  of  acts  so  done  by 
the  defendants  were  as  a  matter  of  law  wholly 
nugatory;  that  such  acts  did  not  and  could 
not  Impose  any  legal  obligation  on  the  county. 
This  construction  of  the  legal  question  thus 
involved  having  been  adopted  at  the  trial,  the 
Jury  were  then  Instructed,  as  we  have  seen, 
that  although  they  would  not  be  warranted  to 
find  the  defendants  guilty  of  the  crime  thus 
charged,  they  still  had  the  right  if  the  evi- 
dence established  the  fact,  to  find  that  they 
had  attempted  to  commit  it  This  theory  of 
the  case  we  think  is  fallacious.  It  is  demon- 
strably erroneous  from  two  considerations. 
The  first  of  these  Is  that  the  decision  of  the 
trial  judge  that  the  facts  proved  did  not  show 
the  imposition  of  an  obligation  on  the  county 
was  tantamount  to  a  decision  that  the  Indict- 
ment itself  did  not  charge  any  offense,  for  the 
facts  charged  and  the  facts  proved  were  Iden- 
tical. It  would  seem  to  me  self-evident  that. 
If  the  case  made  by  the  state  was  wholly  es- 
tablished by  the  evidence,  and  the  latter,  from 
a  legal  point  of  view,  was  nugatory,  it  neces- 
sarily follows  that  the  case  as  presented  on 
this  record  was  equally  nugatory.  Therefore, 
accepting  the  view  of  the  judge  at  the  trial 
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(and  from  which  we  do  not  dissent),  it  Is  an 
unavoidable  corollary  that  the  defendants 
could  not  be  convicted  of  an  attempt  to  com- 
mit a  crime  that  was  not  charged.  The  statu- 
tory regulation  in  question  is  by  its  very  terms 
applicable  to  this  situation  when  the  Indict- 
ment exhibits  on  its  face  a  criminal  offense. 
In  the  present  instance  this  essential  is  lack- 
ing, according  to  the  view  of  the  law  taken  at 
the  trial.  On  this  ground  also  the  judgment 
is  invalid. 

The  same  result  must  obtain  from  another 
aspect  of  the  case.  It  has  been  entirely  set- 
tled by  judicial  decisions  that  the  act  which 
it  Is  declared  that  these  defendants  attempted 
to  do  cannot  be  done  by  the  method  stated  in 
the  indictment  As  the  law  has  been  ex- 
pounded, the  board  of  freeholders,  to  which  de- 
fendants belonged,  under  the  existent  circum- 
stances could  not  impose  upon  the  county  the 
obligation  in  question.  State  v.  Chosen  Free- 
holders of  Hudson  Co.,  39  N.  J.  Law,  632. 
And  so  far  was  this  doctrine  extended  that  'n 
the  circuit  court  of  the  United  States,  in  the 
case  of  Crampton  v.  Zabriskie,  101  U.  S.  601, 
it  was  held  that  where,  when  county  bonds 
had  been  given  for  lands  conveyed  to  the  coun- 
ty, such  bonds  were  in  excess  of  the  funds 
appropriated,  such  transaction  in  all  its  parts 
was  and  is  utterly  void,  and  a  decree  was  ac- 
cordingly made  requiring  the  vendor  of  the 
property  to  accept  a  reconveyance,  and  to  re- 
turn the  bonds  so  given  In  payment  of  the 
purchase  money.  This  decree  was  affirmed  in 
the  supreme  court  of  the  United  States  on  the 
ground  that  the  board  of  freeholders  could  not, 
in  the  mode  adopted,  incur  any  obligation  for 
the  county  beyond  Its  income  previously  pro- 
vided by  taxation.  And  this,  as  has  been 
shown,  was  the  doctrine  in  accordance  with 
which  the  present  case  was  tried.  Looking, 
then,  to  this  datum,  it  is  obvious  that  the  de- 
fendants have  been  convicted  of  an  attempt  to 
commit  a  misdemeanor  which  was  a  legal  im- 
possibility, and  which  they  knew  to  be  such. 
Such  a  procedure  would  appear  to  be  incon- 
sistent with  the  fundamental  principles  of  law 
applicable  to  the  subject  An  Intent  to  com- 
mit a  crime  Is  not  equivalent  to  an  attempt  to 
commit  it,  for  the  purpose  must  be  accompa- 
nied with  some  substantive  act  or  series  of 
acts  tending  towards  Its  accomplishment.  Mr. 
Bishop,  with  his  usual  explicitness  and  clear- 
ness, says,  "Another  principle  concerning  at- 
tempt is  that,  whatever  a  man's  Intent  may  be, 
be  is  not  indictable  unless  there  is  some  adap- 
tation, real  or  apparent,  in  the  thing  done  to 
accomplish  the  thing  intended."  1  Bish.  Or. 
Law,  |  510.  So,  speaking  of  the  intent:  "Ev- 
ery one  being  conclusively  presumed  to  under- 
stand the  law,  no  man  can  legally  Intend  what 
Is  legally  impossible."  Id.  §  518.  In  the  light 
of  such  a  theory  it  becomes  plain  that  these 
defendants,  even  if  the  intent  to  commit  the 
offense  charged  can  be  imputed  to  them,  did. 
In  legal  contemplation,  no  act  towards  the  ac- 
complishment of  such  purpose,  for  every  act 
they  did  was  In  the  eye  of  the  law  an  absolute 


nullity.  Not  one  of  them,  therefore,  could 
tend  to  carry  into  effect  any  criminal  project 
It  should  be  noticed  that  the  principle  here  in- 
troduced is  to  be  distinguished  from  the  rule 
that  is  applicable  to  the  case  of  a  person  de- 
signing to  perpetrate  a  crime  when  he  cannot 
effect  it  by  reason  of  the  existence  of  some 
fact  unknown  to  him  at  the  time.  The  cases 
are  collected  as  to  the  principle  elucidated  In  the 
recent  cases  of  Feople  v.  Gardner  (N.  Y.)  38  N. 
E.  1003;   State  v.  Wilson,  30  Conn.  500. 

As  it  may  suggest  Itself  to  a  person  looking 
into  the  subject  thus  considered  that  the  rule 
adopted  by  the  trial  judge  in  its  application 
to  the  primary  question  before  him  is  not  con- 
sistent with  the  decision  in  State  v.  Hoisted. 
30  N.  J.  Law,  402,  and  41  N.  J.  Law,  552,  it 
is  proper  to  say. that  subject  was  not  discussed 
by  counsel,  nor  was  It  considered  or  decided 
by  the  court.  The  proposition  that  the  free- 
holders have  not  the  power  to  create  an  obliga- 
tion binding  on  the  county  by  the  method  now 
in  question  has  been  established  by  more  re- 
cent decisions.   Let  the  judgment  be  reversed. 


CUMBERLAND  GLASS  MANUF'G  CO. 

et  al.  v.  STATE. 

(Supreme  Court  of  New  Jersey.     Nov.  7,  1805.) 

Master  and  Servant— Patmbstin  Merchandise. 

1.  If  a  workman  agree  with  his  employer  to 
take  pay  for  his  work  in  part  in  merchandise,  the 
merchandise  so  furnished  does  not  constitute  a 
ground  of  set-off;  it  is  a  payment,  and  goes  in 
diminution  of  the  claim  for  work. 

2.  Such  a  bargain  is  in  violation  of  the  first 
section  of  the  act  to  secure  to  workmen  the  pay- 
ment of  wages  in  lawful  money  (Supp.  Revision, 
p.  771),  and  has  no  relation  to  the  exceptive 
clause  in  the  fourth  section  relative  to  set-offs. 

(Syllabus  by  the  Court) 

Error  to  court  of  quarter  sessions,  Cumber- 
land county;  Hoagland,  Ludlum,  and  Hendee, 
Judges. 

The  Cumberland  Glass  Manufacturing  Com- 
pany and  John  F.  Perry  were  convicted  of 
unlawful  payments  to  employes,  and  bring  er- 
ror.   Retained  for  future  consideration. 

Argued  June  term,  1895,  before  BEASLEY, 
C.  J.,  and  DIXON  and  GUMMERE,  JJ. 

Wm.  E.  Potter,  for  plaintiffs  in  error.  Wm. 
A.  Logue,  for  the  State. 

BEASLEY,  C.  J.  The  defendants  were  con- 
victed before  the  Cumberland  quarter  sessions 
upon  an  indictment  charging  them  with  being 
engaged  in  the  manufacture  of  glass,  and 
with  unlawfully  paying  to  one  John  M.  Quigg, 
a  workman  in  the  employ  of  the  corporate  de- 
fendant, the  sum  of  $81.71  in  store  goods  and 
merchandise,  as  and  for  the  wages  earned  by 
him  while  in  the  employ  of  said  corporation. 
At  the  trial  it  was  shown  that  the  workman 
above  named,  at  the  time  of  his  engagement, 
entered  Into  the  following  agreement,  to  wit: 
"Bridgeton,  N.  J.,  July  28,  1890.  In  consider- 
ation of  the  Cumberland  Glass  Manufacturing 
Company  furnishing  me  with  groceries,  mer-| 
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chandise,  and  money,  I  hereby  agree  to  work 
for  tbem  at  glass  blowing  for  the  blast  of 
1890  and  1891;  and,  should  I  fail  to  do  so,  I 
hereby  waive  any  plea  in  defense  of  my  ob- 
taining goods  and  money  under  false  pre- 
tenses." The  work  In  question  was  done  and 
the  goods  furnished  under  that  contract. 

The  act  alleged  to  have  been  violated  was 
the  statute  entitled  "An  act  to  secure  to  work- 
men the  payment  of  wages  in  lawful  money," 
passed  in  1880  (Supp.  Revision,  p.  771).     The 
first  section  of  this  law  makes  It  unlawful 
"for   any  glass   manufacturer,   Iron   master, 
foundry  man,  collier,  factory  man,  employer, 
cranberry  grower,  or  his  agent  or  company, 
their  agents  or  clerks,  to  pay  the  wages  of 
workmen  or  employees  by  them  employed  In 
either  store  goods,  merchandise,  printed,  writ- 
ten, verbal  orders,  or  due  bills  of  any  kind." 
By  the  fourth  section  it  is  provided  as  fol- 
lows,   via.:     "That  any   glass   manufacturer, 
iron  master,  foundry  man,  collier,  factory  man, 
employer  or  company  offending  against  the 
provisions  of  this  act,  the  same   shall  be  a 
misdemeanor,  and  punishable  by  a  fine  of  not 
less  than  ten  dollars,  or  more  than  one  hun- 
dred for  each  and  every  offense,  or  imprison- 
ment not  to  exceed  the  term  of  thirty  days,  at 
the  discretion  of  the  court;   but  nothing  In 
this  act  shall  apply  to  or  affect  any  private  in- 
dividual giving  orders  as  aforesaid  on  a  store 
in  the  business  or  profits  whereof  he  has  no 
interest,  tLrectly  or  indirectly,  or  to  the  offset  of 
any  debt  due  from  such  workman  to  any  glass 
manufacturers,  Iron  master,  foundry  man,  col- 
lier, factory  man,  employer  or  company  where 
the  said  debt  is  voluntarily  contracted  by  the 
employee,  or  to  the  payment  of  any  debt  due 
from  such  workman  to  any  glass  manufacturer, 
iron  master,  foundry  man,  collier,  factory  man, 
employer  or  company."     By  an  act  approved 
March  13,  1888  (P.  L.  p.  174),  the  fourth  sec- 
tion of  the  original   was  amended  so  as  to 
eliminate  from  It  the  proviso  or  restrictive 
clause  just  recited;  and  it  was  the  validity  of 
this  supplement  that  forms  the  topic  of  the 
discussion  in  the  briefs  of  counsel.     This  argu- 
ment proceeded  on  the  assumption  that  the 
primary  act  conferred  upon  the  defendants  the 
right  to  set  off  merchandise  that  it  had  fur- 
nished to  the  employe,  and  that,  if  that  provi- 
sion was  in  force,  the  defendants  were  guilt- 
less.    But  the  court  is  of  the  opinion  that  this 
discussion  is  Irrelevant  to  the  case  before  us. 
As  has  appeared,  the  exceptive  clause  in  sec- 
tion 4  of  the  original  act  relates  to  set-offs  or 
debts  due  from  the  employe  to  the  employer. 
In  the  present  instance  the  merchandise  fur- 
nished did  not  constltue  offsets  or  debts.     By 
force  of  the  contract  between  the  parties,  they 
were  payments,  pure  and  simple.     The  legal 
doctrine  on  this  subject  is  entirely  clear.    A 
ret-off  is  a  counter  demand  growing  out  of  an 
independent  transaction  for  which  an  action 
might  be  maintained  by  the  defendant  against 
the  plaintiff.     For  a  full  collection  of  the  deci- 
sion* on  the  subject,  see  22  Am.  &  Eng.  Enc. 
Law,    tit  "Set-Off,"  p.   211.    As,   therefore, 


the  defense  in  this  case  could  not  be  success- 
fully rested  on  the  last  clause  of  section  4  of 
the  original  act,  it  becomes  of  no  importance 
for  present  purposes  whether  that  clause  has 
been  repealed  or  not  It  would  be  a  pure 
waste  of  time  for  the  court  to  supererogate  on 
that  subject 

Before  closing  this  branch  of  the  case,  it  is 
proper  to  say  that  we  have  found  no  ground 
on  which  the  conviction  of  the  defendant  Per- 
ry can  be  rested.  This  man's  only  connection 
with  the  transaction  is  that  he  was  the  book- 
keeper and  a  stockholder  of  the  glass  com- 
pany. On  account  of  such  relationship  he  is 
not  responsible  for  the  violation  of  the  act  in 
question  by  the  company.  It  is  section  4  that 
denounces  the  punishment,  and,  by  its  express 
terms,  It  is  the  act  of  the  employer  himself, 
and  not  the  act  of  his  agent  that  is  made 
the  punishable  misdemeanor.  With  respect 
to  this  party  the  Judgment  must  be  reversed. 

These  results  dispose  of  the  case  so  far  as 
it  is  exhibited  in  the  briefs  of  counsel;  but 
there  is  another  problem  that  must  be  resolv- 
ed before  the  court  can  finally  decide  upon 
the  alleged  criminality  of  the  defendant  That 
question  is  whether  the  legislature,  In  enact- 
ing the  law  of  1888,  did  not  exceed  Its  authori- 
ty. It  is  obvious  that  the  general  effect  of 
this  statute  is  to  prevent  a  workman  who  is 
entirely  sui  juris  from  stipulating  as  to  the 
character  of  the  compensation  to  be  given  to 
him  for  his  work.  The  Inquiry  thus  arising  Is 
one  of  great  importance,  touching,  as  it  does, 
one  of  the  essential  rights  of  the  citizen  and 
the  extent  of  legislative  authority,  and  there- 
fore should  not  be  settled  except  upon  the 
fullest  consideration.  The  result  is  that  the 
case  will  be  retained,  so  that  counsel  can  send 
In  briefs  on  the  point  thus  reserved. 


BELL  v.  ATLANTIC  CITY  R.  CO. 
(Supreme  Court  of  New  Jersey.     Nov.  7,  1895.) 
Malicious  Prosecution  —  Probable  Cause— Ex- 
cessive Damages. 

1.  In  suits  for  malicious  prosecution,  the 
question  of  the  existence  of  reasonable  cause — 
the  facts  not  being  in  dispute — must  be  decided 
by  the  court  Error  in  that  respect  entitles  the 
defendant  to  a  new  trial. 

2.  The  verdict  was  plainly  against  the  proofs, 
and  the  assessment  of  damages  grossly  excessive. 
On  either  ground  it  would  be  set  aside. 

.  (Syllabus  by  the  Court) 

Action  by  Samuel  H.  Bell  against  the  At- 
lantic City  Railroad  Company.  On  motion 
for  new  trial.     Granted. 

Argued  June  term,  1896,  before  BEASLBY, 
0.  J.,  and  DIXON  and  GUMMERE,  JJ. 

Willard  Morgan,  for  the  motion.  Mr.  West- 
cott,  opposed. 

BEASLEY,  0.  J.  This  suit  Is  for  a  mali- 
cious prosecution,  In  causing  the  plaintiff's  ar- 
rest for  an  imputed  crime.  The  conclusion 
of  the  court  Is  that  the  rule  to  show  cause 
why  a  new  trial  should  not  be  granted  must 
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be  made  absolute.  This  opinion  rests  upon 
various  grounds,  which  will  be  briefly  indi- 
cated, so  as  to  guide  the  cause  in  its  future 
progress. 

First,  we  think  that  the  question  of  the  ex- 
istence of  reasonable  cause  for  the  prosecu- 
tion In  question  should  have  been  decided  by 
the  court,  and  should  not  have  been  left,  as 
tt  was,  to  the  jury.  The  facts  on  which 
that  question  turned  were  not,  as  it  seems  to 
ns,  in  any  dispute,  and  when  that  Is  the  con- 
dition of  affairs  the  legal  rule  Is  that  it  Is  the 
function  of  the  court  to  pass  upon  their  ef- 
fect in  law.  To  omit  such  duty  was  to  de- 
prive the  defendant  of  the  important  right 
of  testing,  in  a  definite  form,  by  a  bill  of  ex- 
ceptions and  writ  of  error,  the  legal  value  of 
the  plaintiff's  case,  in  its  most  important 
feature.  In  the  presence  of  such  a  mistake 
as  that,  It  is  not  possible  to  permit  the  verdict 
to  stand. 

In  the  next  place,  we  have  altogether  failed 
to  find  anything  In  the  case,  from  which  the 
jury  could  rightfully  conclude  that  the  action 
of  the  defendant  In  that  affair  was  the  creature 
of  malice.  We  have  looked  in  vain  for  a  sin- 
gle circumstance  that  would  seem  to  show 
any  purpose  for  this  prosecution,  other  than 
a  desire  to  vindicate  the  public  law.  There 
seems  to  be  not  the  least  trace  of  any  other 
motive.  The  same  criticism  applies  to  the 
repudiation  by  the  jury-  of  the  defense  that 
the  proceeding  complained  of  was  set  on  foot 
upon  the  advice  of  counsel.  As  the  testi- 
mony is  understood  by  us,  it  plainly  shows 
that  all  the  facts  in  the  possession  of  the  de- 
fendant were  laid  before  counsel,  and  that  his 
advice  was  that  It  was  its  duty  to  prosecute. 
In  this  respect  we  see  no  reason  to  doubt 
that  a  complete  bar  to  the  action  was  estab- 
lished. The  rejection  by  the  jury  of  so  plain 
a  defense  as  this  can  only  be  accounted  for 
by  the  presence  of  that  prejudice  so  strikingly 
exhibited  In  their  assessment  of  damages. 
This  case  has  been  twice  tried  on  substantial- 
ly the  same  evidence;  the  former  Jury  esti- 
mating the  damages  at  $4,000,  while  the 
present  one  has  multiplied  that  sum  by  5. 
In  view  of  so  absurd  an  estimate,  the  verdict 
loses  all  force  with  respect  to  the  other  par- 
ticulars of  the  case;  nor  does  the  suggestion 
of  the  counsel  of  the  plaintiff  that  the  large 
amount  they  awarded  was  intended  as  a  "de- 
terrent" help  the  legality  of  the  matter,  fox 
it  places  the  action  of  the  jury,  in  this  re- 
spect, in  hostility  to  the  Instruction  of  the 
court,  which  excluded  everything  in  the  na- 
ture of  punitive  damages.  A  new  trial  is  or- 
dered. 


FATJGHNAN  v.  CITY  OF  ELIZABETH. 
(Supreme  Court  of  New  Jersey.     Nov.  7,  1895.) 

Judgment — Vacation  or  Satisfaction  —  Attob- 
net  and  Client— Authority  or  Attoknet. 
1.  A  satisfaction  of  judgment  entered  by  the 
clerk  by  virtue  of  a  warrant  from  the  attorney 


of  record  of  the  plaintiff  will  be  vacated  if  the  a 
torney  was  without  authority  to  satisfy  the  jud 
ment.  and  the  defendant  was  not  misled  and  ot 
er  parties  are  not  affected  by  the  vacation. 

2.  An  attorney  of  record   has  no  power 
satisfy  a  judgment  upon  receiving  less  than  tl 
amount  due  thereon,  without  the  consent  of  b 
client 

3.  An  attorney  of  this  court  who  removes  1 
residence  from  the  state  cannot  enter  appearan 
and  become  attorney  of  record  in  any  actii 
thereafter,  but  he  does  not  cease  to  represent  b 
client  in  actions  previously  commenced,  until  I; 
client  has  substituted  another  attorney  in  1 
place. 

4.  When  an  attorney  of  record  receives  fr<> 
the  defendant  a  sum  less  than  the  amount  due  < 
a  judgment  against  the  latter,  and  satisfies  t 
judgment  without  the  consent  of  his  client  t 
satisfaction  will  only  be  vacated  upon  the  ten 
that  the  plaintiff  release  and  discharge  the  c 
fendant  from  the  judgment  to  the  extent  of  t 
payment  made  to  the  attorney. 

(Syllabus  by  the  Court.) 

Action  by  Thomas  Faugh  nan  against  the  ci 
of  Elizabeth.  Heard  on  rule  to  show  cau 
why  satisfaction  of  a  judgment  for  plaint 
should  not  be  vacated.  Rule  sustained  com 
tionally. 

The  Judgment  was  recovered  by  Thom 
Faughnau  against  the  city  of  Elizabeth,  Jan 
ary  8,  1882.  On  December  21,  1891,  Tboi 
dike  D.  Hodges,  the  attorney  of  record 
Faughnau,  executed  a  warrant  of  attorney 
the  clerk  requiring  him  to  enter  satisfaction 
the  judgment,  which  the  clerk  did  on  Janua 
IS,  1892,  pursuant  to  section  24  of  the  act  « 
ceralng  judgments  (Revision,  p.  520).  It  i 
pears  by  affidavits  taken  under  the  rule  tb 
Hodges  delivered  the  warrant  of  attorney 
satisfy  the  judgment  to  the  comptroller  of  t 
city,  who  paid  him  a  sum  of  money  equalii 
85  per  cent  of  the  principal  and  interest  tb 
due  on  the  judgment,  and  that  Hodges  has  i 
accounted  with  his  client  for  any  part  of  t 
money  so  received. 

Argued  June  term,  1895,  before  VAN  SYC 
EL,  LIPPINCOTT,  and  MAGIE,  JJ. 


J.  A.  Beechcr,  for  plaintiff, 
for  defendant 


J.  C.  Connor 


MAOIE,  J.  A  satisfaction  of  a  Judgmt 
obtained  by  fraud  or  given  by  mistake  will 
vacated.  Keogh  v.  Delany,  40  N.  J.  Law,  S 
Ackerman  v.  Ackerman,  44  N.  J.  Law.  11 
Harrison  v.  Maxwell,  Id.  316.  The  contt 
tion  in  this  case  Is  that  the  satisfaction  shot 
be  vacated,  because  the  attorney  had  no  pen 
to  execute  the  warrant  by  virtue  of  which  t 
satisfaction  was  entered.  When  a  defendj 
has  not  been  misled  by  the  attorney's  appart 
power,  and  no  rights  of  third  parties  are  auV 
ed,  I  see  no  reason  why  a  satisfaction  sbm 
not  be  vacated  if  wrong  has  been  done  by 
entry,  even  though  it  was  not  obtained 
fraud. 

It  is  not  claimed  that  the  attorney  of  reo 
may  not  receive  the  money  due  on  the  jus 
ment,  and  satisfy  It.  His  power  to  do  so  w 
early  settled  in  this  state,  and  the  legislatv 
has  prescribed  the  mode  in  which  he  may  « 
ter  satisfaction  upon  the  record  either  pers 
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ally  or  by  his  sealed  warrant  directed  to  the 
clerk,  and  authorizing  aim  to  eater  it.  Wyck- 
off  v.  Bergen,  1  N.  J.  Law,  248;  Revision,  pp. 
523,  524,  ii  22,  24.  But  the  claim  la  that, 
when  Hodges  gave  the  warrant  la  this  case, 
he  had  lost  the  power  to  give  it,  because  he 
bad  then  removed  his  residence  from  this  state. 
This  claim  is  put  upon  the  provisions  of  the 
tenth  role  of  this  court,  which  provides  that 
"no  attorney  of  this  court  not  actually  residing 
Id  this  state  shall  appear  to  act  as  attorney  on 
record  in  any  case  in  any  of  the  courts  of  this 
state."  It  is  plain  that  this  rule  prohibits  a 
uonresident  attorney  of  this  court  from  com- 
mencing any  action  or  appearing  to  defend  any 
action  as  attorney  of  record  in  this  court.  But 
if,  while  resident,  an  attorney  of  this  court  has 
appeared  as  attorney  of  record  in  an  action, 
will  his  subsequent  change  of  residence  ipso 
facto  revoke  and  annul  his  power  to  act  for 
Ills  client?  I  do  not  think  the  rule  in  ques- 
tion was  intended  to  produce  such  a  result 
Its  terms,  properly  construed,  refer  to  the  orig- 
inal appearance  of  the  attorney  by  which  he 
becomes  attorney  of  record,  and  not  to  every 
subsequent  act  as  such  attorney.  Removal  of 
residence,  therefore,  does  not  deprive  the  at- 
torney of  the  powers  conferred  by  his  original 
warrant  of  attorney  until  his  client,  of  his  own 
motion,  or  upon  warning  from  his  opponent 
under  the  provisions  of  section  6  of  the  prac- 
tice act,  substitutes  another  in  his  place  as  at- 
torney. But,  if  I  had  taken  a  different  view 
of  the  rule,  I  should  still  be  ot  opinion  that 
the  plaintiff  has  not  sustained  his  claim  In  this 
respect.  He  has  made  it  appear  that  Hodges 
was  a  resident  of  this  state  when  the  action 
was  commenced  and  judgment  was  obtained, 
and  for  a  long  time  after.  While  his  affidavits 
show  that  Hodges  left  the  house  la  this  state 
in  which  he  had  been  residing  before  he  exe- 
cuted the  warrant  to  satisfy  the  Judgment,  yet 
they  fall  to  show  that  he  took  up  or  acquired 
a  residence  elsewhere;  and,  until  he  did  so, 
his  residence  in  New  Jersey  remained.  The 
result  is  that  Hodges  had  authority  to  eoliect 
the  judgment,  and  to  satisfy  It. 

The  question  remains  whether  he  had  au- 
thority to  satisfy  the  judgment  upon  the  re- 
<-eipt  of  only  a  part  of  the  amount  due  thereon. 
It'  Faushnan  had  received  the  85  per  cent  of 
the  principal  and  Interest  due  on  December 
-1,  lUM..  and  had  himself  executed  a  warrant 
directing  the  clerk  <o  satisfy  the  judgment,  It 
may  tie  that  his  act  would  have  operated  to 
discharge  the  whole  debt  upon  the  payment 
of  part  thereof.  Beers  v.  Hendrickson,  45  N. 
Y.  665;  Ackermao  y.  Ackerman,  ubi  supra. 
But  the  question  before  us  is  as  to  the  power 
•>f  an  attorney  of  record  acting  under  the  au- 
thority given  by  his  employment  In  Wyckoff 
r.  Bergen,  ubi  supra.  Chief  Justice  Klnsey  ex- 
pressed the  opinion  that  the  authority  of  such 
an  attorney  was  so  extensive  as  to  permit  him 
to  acknowledge  satisfaction  of  a  judgment 
even  though  he  had  received  nothing  thereon. 
But  It  would  seem  that  the  case  did  not  de- 
pend upon  that  point,  but  rather  upon  an  im- 


plied consent  of  the  party  to  the  satisfaction 
given  by  his  attorney.  A  different  view  was 
taken  in  the  courts  of  New  York.  Jackson  v. 
Bartlett,  8  Johns.  281;  Kellogg  v.  Gilbert,  10 
Johns.  220  (per  Kent,  C.  J.).  This  court  has 
since  held  that  an  attorney  of  record  cannot 
waive  a  substantial  legal  right  of  his  client 
without  the  latter's  consent  Howe  v.  Law- 
rence, 22  N.  J.  Law,  99.  And  the  court  of 
chancery  has  held  that  a  solicitor  cannot  ac- 
cept part  of  the  sum  due  on  a  decree  in  pay- 
ment of  the  whole  without  express  authority 
from  his  client  Watts  v.  Frenche,  19  N.  J. 
Eq.  407.  It  was  also  held  in  that  court  that 
an  attorney  cannot  give  up  his  client's  security 
unless  he  receives  actual  payment  therefor. 
Terhune  v.  Cotton,  10  N.  J.  Eq.  21. 

The  true  view,  In  my  opinion,  is  that  after 
judgment  the  attorney  of  record  has  no  au- 
thority under  his  original  retainer  to  satisfy 
the  judgment  upon  receiving  less  than  the 
amount  due  thereon,  without  the  plaintiff's  con- 
sent. When  the  plaintiff  knows  of  and  acqui- 
esces in  such  an  a#t  of  his  attorney,  and  so  in- 
duces the  defendant  to  infer  that  the  act  Is 
done  with  his  consent  a  different  question 
would  be  presented.  But  there  Is  nothing  to 
show  that  the  defendant  in  this  case  was  thus 
misled.  It  is  plain  that  the  city  officials  as- 
sumed that  the  attorney  possessed  authority 
under  his  retainer  to  satisfy  the  judgment  Al- 
though this  assumption  was  erroneous  in  point 
of  law,  their  acting  upon  it  was  not  fraudulent, 
nor  should  it  deprive  the  city  of  the  benefit  of 
the  payment  then  made  to  an  attorney  whom 
the  plaintiff  permitted  to  continue  to  represent 
him.  No  rights  of  third  parties  will  be  affect- 
ed by  the  vacation  of  this  satisfaction.  Under 
all  the  circumstances,  I  think  the  satisfaction 
should  be  vacated;  but,  as  the  city  has  paid  a 
large  amouut  upon  this  judgment,  Faughnan 
must  execute  and  deliver  to  the  city  a  suffi- 
cient release  and  discharge  for  the  amount  thus 
paid  as  of  the  date  of  payment.  Upon  deliv- 
ering a  release  which  will  be  satisfactory  to 
the  city  attorney,  he  may  enter  a  rule  vacating 
the  satisfaction,  and  may  enforce  the  Judgment 
for  the  amount  not  released.  If  the  release 
tendered  is  not  satisfactory  to  the  city  attor- 
ney, plaintiff  may  apply  upou  notice  for  leave 
to  enter  such  a  rule. 


STATE  (TIMS,  Prosecutor)  v.  SFRAGG. 
(Supreme  Court  of  New  Jersey.  Nov.  7,  1895.) 
District  Cookt— Jurisdiction. 
L  The  district  court  of  Newark  has  jurisdic- 
tion to  maintain  a  suit  to  the  extent  of  $300,  un- 
der the  twenty-seventh  section  of  the  act  concern- 
ing landlord  and  tenant  (Revision,  p.  575). 

2.  It  is  a  private  suit  for  a  private  wrong, 
and  can  be  maintained  only  by  the  party  injured, 
which  distinguishes  it  from  Koch  v.  Vanderhoof. 
9  Atl.  771.  49  N.  J.  Law,  619. 
(Syllabus  by  the  Court.) 

Certiorari  to  Newark  district  court;   Trues- 
dell,  Judge. 
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Certiorari  by  the  state,  at  the  prosecution 
of  John  Tims,  against  Henry  Spragg.  Writ 
dismissed. 

Argued  June  term,  1896,  before  VAN 
SYCKEL  and  LIPPINCOTT,  JJ. 

John  R.  Hardin,  for  plaintiff.  James  N. 
Trimble,  for  defendant 

VAN  SYCKEL,  J.  The  subject  of  review  Is 
the  judgment  of  the  First  district  court  of  the 
city  of  Newark  in  an  action  of  debt  brought 
by  Spragg  against  Tims  to  recover  double 
rent  for  willfully  holding  over  after  the  end  of 
his  term,  under  the  provisions  of  the  twenty- 
seventh  section  of  the  landlord  and  tenant 
act  (Revision,  p.  575).  The  section  provides 
that  the  person  so  holding  over  shall,  for  and 
during  the  time  he  <so  holds  over,  pay  to  the 
person  unlawfully  kept  out  of  possession,  "at 
the  rate  of  double  the  yearly  value  of  the 
lands,  for  so  long  a  time  as  the  same  are  de- 
tained; to  be  recovered  in  any  court  of  record 
in  this  state,  by  action  of  debt,  whereunto  the 
defendant  or  defendants  shall  be  obliged  to 
give  special  bail,  and  against  the  recovering 
of  which  said  penalty  there  shall  be  no  relief 
In  equity."  The  only  question  to  be  decided 
is  whether  the  district  court  had  jurisdiction 
of  the  case.  Several  grounds  are  relied  upon 
to  show  a  want  of  jurisdiction. 

1.  It  Is  Insisted  that  the  district  court  had 
no  power  to  try  an  action  for  a  penalty  In  ex- 
cess of  $100.  The  act  creating  the  Newark 
district  court  invested  It  with  the  civil  juris- 
diction of  justices  of  the  peace  under  the  small 
cause  act,  under  the  supplement  of  1847  to 
the  landlord  and  tenant  act,  under  the  attach- 
ment act,  and  under  the  forcible  entry  and 
detainer  act.  Pampb.  Laws  1873,  p.  245.  At 
the  time  this  act  was  passed,  the  jurisdiction 
of  justices  of  the  peace  in  the  court  of  small 
causes  was  limited  to  $100,  and  the  prose- 
cutor argues  that,  notwithstanding  the  leg- 
islation of  1878  and  1882,  the  jurisdiction  of 
the  district  court  in  suits  for  penalties  has 
not  been  amplified,  and  that  it  was  not  com- 
petent to  entertain  this  controversy.  The  act 
of  1878  (Supp.  Revision,  p.  265)  extends  juris- 
diction of  the  district  court  to  "every  suit  of  a 
civil  nature  at  law  In  which  the  debt  or  other 
matter  in  dispute  does  not  exceed  two  hun- 
dred dollars."  The  act  of  1882  (Supp.  Revision, 
p.  261)  enlarges  it  to  $300.  In  Koch  v.  Van- 
derhoof,  49  N.  J.  Law,  619,  9  Atl.  771,  the 
Judgment  of  this  court  was  that  in  actions 
for  penalties  the  jurisdiction  of  the  district 
court  was  not  extended  by  those  acts  be- 
yond Its  original  limit  of  $100.  Mr.  Justice 
Dixon,  in  delivering  tfce  opinion  of  the  court, 
said  that,  while  tht  term  "every  suit  of  a 
civil  natare"  may  be  applied  to  the  form  of 
litigation  in  contradistinction  to  that  which  is 
criminal,  and  thus  embrace  an  action  for  pen- 
alties, it  may  also  with  propriety  be  applied 
to  the  nature  of  the  Utlgntion.  as  growing  out 
of  the  relations  of  citizens  Inter  sese,  rather 
than   their   relations   to  the   state.     From   a 


review  of  various  statutes  in  which  the  words 
"suits  of  a  civil  nature"  had  been  previously 
employed,  he  concluded  that  In  the  acts  of 
1878  and  1882  the  legislature  had  In  mind 
three  classes  of  suits:  (1)  Private  suits  for 
private  wrongs;  (2)  private  suits  for  public 
wrongs;  (3)  public  suits  for  public  wrongs; 
and  that  "by  suits  of  a  civil  nature"  those 
acts  were  Intended  to  include  only  those  of 
the  first  class.  Koch  v.  Vanderhoof  was 
brought  to  recover  a  penalty  of  $200,  given 
by  the  oleomargarine  act  of  1885  to  "any  per- 
son who  sued  for  the  same."  Under  the  test 
applied  by  Justice  Dixon,  he  necessarily  con- 
cluded that  a  penalty  in  excess  of  $100  was 
not  recoverable  In  such  a  case  in  the  dis- 
trict court.  It  could  not  be  classified  with 
private  suits  for  private  wrongs,  but  was 
clearly  in  the  second  class,  of  private  suits 
for  public  wrongs.  The  injury  denounced  by 
the  act  of  1885  was  an  Injury  to  the  public, 
and  not  an  injury  to  the  individual.  It  was 
to  be  redressed  by  the  imposition  of  a  penalty 
of  $200,  to  be  recovered  by  any  person  who 
sued  for  It  The  statute  was  designed  to  sup- 
press the  fraud  upon  the  public.  Reparation  to 
the  Injured  party  was  not  within  the  purview. 
In  the  case  before  us  the  act  provides  that  the 
tenant  unlawfully  holding  over  shall  pay  to 
the  landlord,  "at  the  rate  of  double  the  yearly 
value  of  lands,  for  so  long  a  time  as  they  are 
detained."  The  right  to  maintain  the  suit  is 
In  the  landlord  alone.  It  Is  a  private  suit 
for  a  private  wrong.  Its  exclusive  purpose  Is 
to  redress  the  civil  injury  done  by  the  tenant 
to  the  landlord,  the  measure  of  damages  being 
fixed  by  the  statute.  Under  the  rule  for  In- 
terpretation established  by  Koch  v.  Vander- 
hoof,- this  case  being  within  the  first  class 
specified  by  Justice  Dixon,  "a  private  suit  for 
a  private  wrong,"  the  acts  of  1878  and  1882 
are  operative  to  bring  It  within  the  jurisdic- 
tion of  the  district  court. 

2.  The  statute  provides  that  the  damages  for 
the  injury  shall  be  recovered  In  any  court  of 
record  In  this  state  by  action  of  debt,  where- 
unto the  defendant  shall  be  obliged  to  give 
special  bail.  Jurisdiction,  it  is  contended,  ex- 
ists only  In  such  courts  as  may  hold  the  de- 
fendant to  special  ball,  and  it  is  denied  that 
such  power  is  vested  In  the  district  court. 
This  is  clearly  an  erroneous  view  of  the  law. 
The  Justice's  court  act  gives  to  that  tribunal 
power  to  hold  to  ball  both  in  actions  of  con- 
tract and  actions  of  tort.  Revision,  p.  540.  § 
13.  That  power  was  transferred  to  the  dis- 
trict court  by  the  act  of  1873,  and  the  act  un- 
der which  this  suit  was  instituted  expressly 
provides  that  the  defendant  shall  be  obliged 
to  give  special  ball.  The  court  below  had 
jurisdiction  to  the  extent  of  $300,  and  it  had 
power  to  take  special  ball.  It  was  therefore 
a  competent  forum  in  the  case. 

The  other  reasons  relied  upon  by  the  pros- 
ecutor are:  (1)  That  the  suit  was  commenced 
by  summons.  The  defendant  appeared  with- 
out objection  in  the  court  below,  and  tried  the 
cause.     If,  therefore,  It  could  be  maintained 
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that  tbe  suit  must  be  commenced  by  warrant, 
it  is  too  late  to  take  advantage  of  an  error  In 
that  respect.  The  object  of  process  was  ac- 
complished by  the  appearance  of  tbe  defend- 
ant, and  bis  submission  to  the  jurisdiction  of 
tbe  court  without  objection,  so  far  as  the 
mode  of  bringing  him  before  the  court  was 
concerned.  (2)  The  plaintiff  recovered  judg- 
ment for  double  the  yearly  value  of  tbe  prem- 
ises for  12  months.  At  tbe  time  suit  was 
brought  the  tenant  had  held  over  for  a  few 
days  less  than  12  months,  and  tbe  judgment 
is  therefore  in  excess  of  what  it  should  have 
been.  This,  however,  Is  not  jurisdictional,  and 
it  is  an  error  which  cannot  be  redressed  on 
certiorari.  Tbe  writ  should  be  dismissed,  and 
the  judgment  below  affirmed,  with  costs. 


STATE  (RIVERTON  &  P.  WATER  CO., 

Prosecutor)  v.  HAIG,  Tax  Collector. 

(Supreme  Court  of  New  Jersey.     Nov.  7,  1896.) 

Taxation— Property   Subject  to— Certiorari— 
Special  Legislation  Cheating  Township. 

1.  The  power  of  the  legislature  to  pass  a 
special  law  creating  a  township  will  not  be  con- 
sidered upon  a  claim  of  a  borough  of  a  right  to 
tax  lands  which  were  formerly  within  such  bor- 
ough, but  were  included  within  the  boundaries  of 
the  township  as  defined  by  such  law. 

2.  A  water  company  formed  under  the  act 
of  April  21,  1876  (Revision,  p.  1363),  and  its  sup- 
plements, has  laid  pipes  under  the  public  streets 
of  the  borough  of  Riverton,  and  erected  fire  plugs 
connected  with  the  pipes.  The  pipes  are  used  to 
convey  water  from  its  waterworks,  which  are 
erected  and  maintained  in  adjoining  townships. 
Held,  that  such  pipes  and  fire  plugs,  whether  they 
are  real  or  personal  property,  are  properly  taxable 
in  the  borough,  for,  if  they  are  persona)  property, 
they  are  visible  personal  property  found  there, 
within  the  meaning  of  section  6  of  the  act  of 
March  19, 1891  (Laws  1891,  p.  189),  and,  if  they 
are  real  property,  they  are  found  within  that 
taxing  district.  The  plant  of  which  they  are 
part  does  not  fall  within  the  provisions  of  that 
section  of  the  act  of  1891  providing  for  the  taxa- 
tion of  farms  or  lots  lying  within  different  taxing 
districts. 

(Syllabus  by  the  Court.) 

Certiorari  In  the  name  of  tbe  state  at  the 
suit  of  the  Riverton  &  Palmyra  Water  Com- 
pany against  Charles  R.  Haig,  collector  of 
taxes,  to  review  assessments  of  taxes  imposed 
on  the  prosecutor  for  the  year  of  1894  by  the 
borough  of  Riverton.  Judgment  for  prose- 
cutor. 

The  Riverton  &  Palmyra  Water  Company 
was  Incorporated  July  20,  1888,  under  the 
"Act  for  the  construction,  maintenance  and 
operation  of  water  works  for  the  purpose  of 
supplying  cities,  towns  and  villages  of  this 
orate  with  water,"  approved  April  21,  1876 
<  Revision,  p.  1365),  and  its  supplements.  In 
1S89  the  company  erected  waterworks  upon 
one  tract,  and  a  tank  and  tower  upon  another 
tract,  of  land  belonging  to  it  In  tbe  township 
of  Cinnaminson,  and  laid  water  pipes  there- 
from into  tbe  villages  of  Riverton  and  Pal- 
myra, In  that  township,  and  placed  fire  plugs 
along  tbe  same  In  1893  the  borough  of  Rlv- 
ertuu    was  incorporated,  and  the  land  where- 


on tbe  company's  waterworks  stood  was  In- 
cluded In  that  borough.  By  the  "Act  to  es- 
tablish a  new  township  in  the  county  of  Bur- 
lington and  state  of  New  Jersey,  to  be  known 
as  the  township  of  Palmyra,"'  approved 
April  19,  1894  (Laws  1894,  p.  687),  and  tak- 
ing effect  immediately,  the  legislature  under- 
took to  create  the  township  of  Palmyra  out 
of  the  township  of  Cinnaminson  and  the  bor- 
ough of  Riverton.  The  tract  on  which  the 
company's  waterworks  are  erected  falls  with- 
in the  boundaries  of  the  township  of  Palmy- 
ra. The  tract  on  which  the  company's  tower 
and  tank  are  erected  is  still  within  the  town- 
ship of  Cinnaminson.  At  the  time  for  Impos- 
ing taxes  in  1894  the  only  property  of  tbe 
company  within  the  borough  of  Riverton  was 
the  water  pipes  under  the  streets  and  the  fire 
plugs  connected  therewith.  The  assessor  of 
that  borough  assessed  upon  tbe  company  in 
that  year  the  sum  of  $50,000  as  "paid-in  capi- 
tal," and  Imposed  thereon  a  tax  of  $1,004.20. 
Tbe  company  appealed  to  the  commissioners 
of  appeal,  claiming  that  it  was  not  thus  as- 
sessable. They  did  not  set  aside  the  assess- 
ment, but  reduced  It  to  $30,000.  Proceed- 
ings have  been  taken  to  enforce  the  tax. 

Argued    June    term,    1895,    before    VAN 
SYCKEL,  LIPPINCOTT,  and  MAGIB,  JJ. 

Mark  R.  Sooy,  for  prosecutor.    Mr.  Atkin- 
son, for  defendant 

MAGIB,  J.  (after  stating  the  facts).  Tbe 
Riverton  &  Palmyra  Water  Company,  the 
prosecutor,  complains  of  a  tax  Imposed  upon 
It  by  the  authorities  of  the  borough  of  River- 
ton for  its  paid-in  capital  stock.  This  impo- 
sition is  clearly  erroneous.  It  is  settled  that 
such  a  corporation  la  to  be  taxed,  not  upon 
its  capital  stock,  but  upon  its  real  and  per- 
sonal estate,  as  any  individual  person  would 
be.  Supp.  Revision,  p.  170,  S  93;  New  Jersey 
Gaslight  Co.  v.  Mayor,  etc.,  of  Jersey  City,  46 
N.  J.  Law,  194;  Hedge  Co.  v.  Craig,  51  N.  J. 
Law,  437,  17  Atl.  941;  Merchants'  Ins.  Co. 
v.  City  of  Newark,  54  N.  J.  Law,  138,  23  AU.  ■ 
305;  Id.,  55  N.  J.  Law,  145,  20  Atl.  137; 
Society  for  Promotion  of  Learning,  etc.,  v. 
City  of  New  Brunswick,  55  N.  J.  Law,  05, 
26  Atl.  683.  The  result  Is  that  the  assess- 
ment upon  prosecutor  must  be  vacated  and 
set  aside  so  far  as  it  exceeds  the  amount  for 
which  prosecutor  might  have  lawfully  been 
assessed;  for  by  tbe  act  of  March  23,  1881 
(Supp.  Revision,  p.  002),  this  court  Is  re- 
quired to  make  an  assessment  upon  prose- 
cutor for  the  taxes  of  1894,  If  It  was  then  lia- 
ble to  be  assessed  In  tbe  borough  of  River- 
ton. Prosecutor  was  then  liable  to  be  thus 
assessed  for  taxation.  Its  real  estate  was  to 
be  assessed  where  found,  subject  only  to  the 
provision  that  an  occupied  farm  or  lot  lying 
within  two  taxing  districts  is  to  be  taxed  in 
that  district  In  which  the  owner's  residence 
is.  A  corporation  Is  thus  taxable  and  its 
residence  for  taxing  purposes  is  In  the  taxing 
district  In  which  its  principal  office  is.  Re- 
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vision,  p.  1163,  5  66;  Laws  1891,  p.  188,  | 
6;  Manufacturing  Co.  v.  Warford,  37  N.  J. 
Law,  397;  Manufacturing  Go.  v.  Dalrymple 
(N.  J.  Sup.)  28  Atl.  671.  Its  visible  personal 
estate  was  to  be  assessed  where  found;  Its 
other  personal  estate  at  its  residence.  Laws 
1891,  p.  189,  i  6. 

The  statement  preceding  this  opinion  as- 
serts that  prosecutor  had  no  property  In  the 
borough  of  Riverton  In  1894  except  its  water 
pipes  under  the  streets  and  the  fire  plugs 
connected  therewith.  It  is  contended  that 
this  is  an  Incorrect  deduction  from  the  stipu- 
lation of  counsel.  This  contention  is  put  up- 
on the  ground  that  the  act  of  the  legislature 
creating  the  township  of  Palmyra,  and  includ- 
ing therein  a  part  of  the  borough  of  River- 
ton,  in  which  prosecutor's  waterworks  stand, 
was  within  the  prohibitions  of  the  constitu- 
tion, and  therefore  not  within  the  power  of 
the  legislature  to  pass.  The  claim  is  that  the 
borough  of  Riverton  retained  the  right  to  tax 
all  property  within  its  original  bounds  not- 
withstanding the  act.  But  it  Is  obvious  that 
the  legal  existence  of  the  township  of  Pal- 
myra cannot  be  thus  collaterally  attacked. 
From  the  stipulation  of  counsel  it  appears 
that  that  township  exists  de  facto,  for  it  has 
imposed  a  tax  upon  prosecutor  In  respect  to 
Its  land.  It  would  be  extraordinary,  indeed, 
if,  under  a  claim  of  a  right  to  impose  taxes 
on  private  property,  one  municipality  could 
question  the  legal  existence  of  another  mu- 
nicipality having  at  least  a  de  facto  existence, 
and  that  in  a  proceeding  to  which  the  latter 
is  not  a  party.  It  results  that  we  must  re-' 
strict  ourselves  to  the  consideration  of  the 
water  pipes  and  fire  plugs  In  the  borough  of 
Riverton,  and  Inquire  whether  prosecutor  was 
taxable  therefor  In  that  borough  in  1894. 
Counsel  have  fully  discussed  the  question 
whether  such  property  is  real  or  personal  es- 
tate. Pipes  laid  by  a  corporation  under  the 
soil,  in  which  an  interest  had  been  acquired 
from  the  owner  by  grant,  are  held  in  this 
state  to  be  taxable  as  real  estate.  Pipe-Line 
Co.  v.  Berry,  62  N.  J.  Law,  308,  19  Att  665; 
Id.,  63  N.  J.  Law,  212,21  Atl.  490.  The  status 
of  pipes  laid  for  the  purpose  of  carrying  gas 
or  water  under  the  public  streets  seems  not 
to  have  been  considered  here.  In  other  states 
it  has  been  much  debated,  and  with  variant 
results.  In  my  Judgment,  It  is  quite  unneces- 
sary to  the  decision  of  the  question  before  us 
to  settle  whether  such  pipes  under  public 
streets  have  the  quality  of  real  or  personal 
estate,  for  In  either  case  they  were  taxable 
In  the  borough  of  Riverton  In  1894.  If  they 
are  personal  estate,  they  were  then  taxable 
as  visible  personal  estate  found  In  that  bor- 
ough, within  the  meaning  of  the  act  of  March 
19,  1891  (Laws  1891,  p.  189,  5  6).  By  that 
section  a  distinction  is  made  for  purposes  of 
taxation  between  personal  property  which, 
like  credits  or  choses  in  action,  cannot  be 
seen,  but  are 'only  evidenced  by  acknowledg- 
ments, promises,  or  undertakings,  express  or 
implied,  and  personal  property  which  can  be 


seen.  The  former  Is  to  be  taxed  at  the  resi- 
dence of  the  owner;  the  latter  Is  to  be  taxed 
where  it  is  found.  Personal  property,  to  be 
Included  in  the  latter  class,  need  not  be  ac- 
tually seen  by  the  assessor,  but  may  be  taxed 
by  him  if  actually  in  his  taxing  district,  and 
capable  of  being  seen  If  obstacles  are  re- 
moved. If  they  are  real  estate,  they  were 
equally  taxable  there.  It  Is  true  that  they 
are  connected  with  the  waterworks,  and  form 
part  of  prosecutor's  plant,  essential  to  Its  busi- 
ness. They  are  not  easements  or  appurte- 
nances, but,  if  real  estate,  a  part  of  the  plant 
severed  from  It  for  the  purposes  of  taxation 
by  the  fact  that  they  are  found  in  another 
taxing  district  The  reason  which  Induced 
the  legislature  to  enact  that  a  farm  or  lot 
thus  severed  shall  be  assessed  as  a  whol« 
in  the  taxing  district  In  which  the  owner  re- 
sides may  apply  to  this  case.  But  the  lan- 
guage of  that  enactment  is  Incapable  of  being 
extended  to  It.  The  plant  of  a  water  com- 
pany is  neither  a  farm  nor  a  lot.  If  policy 
requires  the  extension  of  this  mode  of  taxa- 
tion to  such  plants,  it  is  to  be  extended  by 
the  legislature.  From  the  provisions  of  a 
"general  act  concerning  taxes,"  approved 
March  28,  1895,  it  seems  that  the  legislature 
deems  such  mode  of  taxation  not  to  be  good 
policy,  for  It  is  thereby  enacted  that  all  real 
estate  Is  to  be  assessed  for  taxation  In  the 
taxing  district  in  which  it  is  found.  Laws 
1896,  p.  748.  The  result  is  that  the  pipes  and 
fire  plugs  belonging  to  prosecutor  and  found 
In  the  borough  of  Riverton  in  1894  were  there 
assessable  for  taxation,  and  this  court  must 
impose  an  assessment  on  prosecutor  therefor 
according  to  their  value.  If  counsel  cannot 
agree  on  their  taxable  valuation,  there  will  be 
a  reference  to  a  commissioner  to  determine  It 
When  determined  either  by  stipulation  or  by 
reference  and  confirmation,  this  court  will 
Impose  a  tax  thereon  at  the  rate  appearing  in 
the  case.  The  excess  of  the  Imposition  upon 
prosecutor  brought  up  by  this  writ  will  be 
set  aside,  and,  as  prosecutor  sought  every  oth- 
er mode  of  relief  without  success,  the  vaca- 
tion will  be  with  costs. 


STATE   (FOWLER,   Prosecutor)  v.  LARRA- 
BEE  et  al. 

(Supreme  Court  of  New  Jersey.     Nov.  8,  1805.) 
Cbrtiobari— Explanation  or  Rrrmur. 
Upon  certiorari  to  review  the  proceedings- 
had  in  a  court  of  common  pleas  under  the  road 
act,  the  official  return  to  the  writ  may  be  ex- 
plained, modified,  or  contradicted  by  testimony  di- 
rected to  be  taken  for  that  purpose  by  a  rule  of 
this  court,  and  not  otherwise. 
(Syllabus  by  the  Court.) 

Certiorari  by  the  state,  at  the  prosecution  or 
Robert  Fowler,  against  Albert  S.  Larrabee 
and  others,  to  review  appointment  of  survey- 
ors of  a  highway.    Proceedings  affirmed. 

Argued  June  term,  1895,  before  VAN  SYCK- 
EL,  LIPPINCOTT,  and  GARRISON,  JJ. 
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A.  E.  Johnston,  for  prosecutor. 
mlchael,  for  defendants. 


L  W.  Car- 


GARRISON,  J.  This  certiorari  brings  up 
the  appointment  of  surveyors  of  the  highways 
for  the  alteration  of  a  public  road.  The  writ 
U  addressed  to  the  Judges  of  the  pleas  of 
Ocean  county,  who  have,  in  response  thereto, 
duly  certified  their  proceedings  to  this  court. 
This  official  return  is  laid  before  us,  accom- 
panied by  voluminous  depositions  taken  upon 
notice,  but  without  the  special  authority  nec- 
essary to  validate  testimony  by  which  it  is 
■ought  to  explain,  modify,  or  contradict  the 
judicial  certificate.  Such  affidavits  are  with- 
out probative  force,  and  will  not  be  consid- 
ered in  disposing  of  the  reasons  by  which  the 
proceedings  of  record  In  the  court  below  are 
here  challenged.  Gonover  v.  Bird,  56  N.  J. 
Law,  228,  28  AtL  428,  and  cases  there  cited. 

The  remaining  reasons  divide  themselves  In- 
to two  classes,  vis.  those  that  question  the 
merits  of  the  controversy  submitted  to  the  sur- 
veyors, and  those  that  are  based  upon  the  al- 
leged existence  of  certain  facts  dehors  the 
record. 

The  questions  raised  by  the  first  class  of  rea- 
sons are  reviewable  only  by  the  statutory  ap- 
peal, by  caveat  and  application  for  the  appoint- 
ment of  freeholders. 

The  reasons  based  on  allegations  of  fact  are 
that  the  road  altered  by  the  surveyors  was  a 
public  street  of  a  village,  and  that  it  crossed 
the  tracks  of  a  railroad  company  within  BOO 
feet  of  another  public  road  that  crossed  said 
tracks. 

Neither  of  these  allegations  is  sustained  by 
the  proofs. 

The  proceedings  under  review  are  affirmed, 
with  costs. 


STATE  (JOHNSON.  Prosecutor)  v.  HOOVER 
et  aJL 

•Supreme  Court  of  New  Jersey.     Nov.  11, 1895.) 

CONBTITOTIOSiLL  IjAW—  SPECIAL  AOTB— LlQUOR 

Ltcensm. 

1.  The  act  entitled  "An  act  concerning  li- 
censes to  keep  inns  and  taverns  and  to  sell  ale, 
•trong  beer,  lager  beer,  porter,  wine  and  other 
malt  liquors  in  the  boroughs  of  this  state,"  ap- 
proved February  8,  1802  (P.  L.  1892.  p.  16),  is 
•pedal,  and  contrary  to  the  prohibition  of  the 
constitution  against  private,  special,  or  local  laws 
for  the  regulation  of  the  internal  affairs  of  towns 
and  counties. 

2.  The  classification  of  boroughs  into  those 
where  the  power  to  grant  licenses  to  keep  inns 
and  taverns,  and  to  sell  spirituous  or  malt  liq- 
uors, is  conferred  solely  upon  the  governing  bod- 
ies of  the  boroughs,  and  those  where  such  power 
it  not  so  conferred,  is  not  snch  a  classification  aa 
hears  such  a  natural  relation  to  the  subject-mat- 
ter of  the  grant  of  such  licenses  as  wui  sustain 
exclusive  legislation  in  behalf  of  either. 

(Syllabus  by  the  Court) 

Certiorari  to  court  ot  common  pleas,  War- 
ren county;  Morrow,  Dawes,  and  White, 
Judges. 

Certiorari  by  the  state,  on  the  prosecution 


of  Henry  Johnson  against  Ellphalet  Hoover 
and  others,  to  'review  the  granting  of  a  li- 
quor license.     License  set  aside. 

Argued  June  term,  1895,  before  VAN  SYOK- 
EL,  MAGIE,  and  LIPPINCOTT,  JJ. 

Oscar  Jeffery  and  S.  C.  Smith,  for  prose- 
cutor.   William  A.  Stryker,  for  defendants. 

LIPPINOOTT,  J.  At  the  April  term,  1895, 
of  that  court  the  common  pleas  of  the  coun- 
ty of  Warren  granted  a  license  to  Ellphalet 
Hoover  to  keep  an  Inn  and  tavern  in  the  bor- 
ough of  Washington,  in  that  county.  The 
prosecutor,  with  others,  citizens  and  taxpay- 
ers in  the  borough,  remonstrated  against 
granting  the  license,  and  It  is  now  sought 
by  the  prosecutor  by  this  writ  of  certiorari 
to  review  and  set  aside  the  action  of  the 
court  of  common  pleas,  and  the  license  there- 
by granted.  The  prosecutor  has  a  standing 
in  this  court  for  this  purpose.  Dufford  v. 
Staats,  54  N.  J.  Law,  286,  23  Atl.  667.  The 
borough  of  Washington  was  incorporated  by 
virtue  of  the  provisions  of  an  act  of  the  leg- 
islature entitled  "An  act  to  incorporate 
Washington  in  the  county  of  Warren  into 
a  borough  or  town  corporate,"  approved  Feb- 
ruary 20,  1868  (P.  L.  1868,  p.  76).  By  sec- 
tion 25  of  this  act  the  common  council  of  the 
borough,  or  a  majority  of  them,  were  vested 
with  the  sole  and  exclusive  right  and  power 
of  licensing  and  assessing  every  inn  keeper, 
tavern  keeper,  and  retailer  of  spirituous, 
malt,  or  vinous  liquors  within  said  borough, 
subject  to  the  same  provisions  and  in  like 
manner  as  the  same  Is  or  may  be  lawfully 
done  by  the  courts  of  common  pleas  in  this 
state.  By  this  act  the  sole  power  to  license 
inns  and  taverns  in  the  borough  was  vested 
in  the  common  council  thereof.  The  defend- 
ants justify  the  action  of  the  court  of  common 
pleas  In  granting  this  license  upon  the  pro- 
visions of  an  act  entitled  "An  act  concern- 
ing licenses  to  keep  inns  and  taverns  and  to 
sell  ale,  strong  beer,  lager  beer,  porter,  wine 
and  other  malt  liquors  In  the  boroughs  of  this 
state,"  approved  February  8,  1892  (P.  L^  1892, 
p.  16).  The  first  section  of  this  act  pro- 
vides that  "hereafter  in  addition  to  the  pow- 
er or  authority  to  grant  licenses  to  keep  inns 
and  taverns,  or  to  sell  ale,  strong  beer,  lager 
beer,  porter,  wine  and  other  malt  liquors, 
that  Is  or  may  be  vested  in  the  governing 
body  of  the  boroughs  of  this  state  or  any  of 
them,  the  power  to  grant  such  licenses  with- 
in and  for  such  boroughs  shall  also  be  vested 
in  the  Inferior  court  of  common  pleas  of  the 
county  within  which  such  boroughs  is  or 
are  situate,  such  power  to  be  exercised  in 
accordance  with  the  act  of  the  legislature  of 
this  state  entitled  'An  act  concerning  inns 
and  taverns,'  approved  April  seventeenth,1846, 
and  the  act  entitled,  'An  act  to  regulate  the 
sale  of  ale,  strong  beer,  etc.,  in  the  state 
of  New  Jersey,'  approved  April  fourth,  A.  D. 
1872,  seventy  two,  and  the  several  supple- 
ments to  said  act  respectively."    There  are 
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boroughs  In  this  state  in  which  the  govern- 
ing body  does  not  possess  the  power  or  au- 
thority to  grant  licenses  of  the  character  de- 
nominated in  this  act  of  1892.  To  the  bor- 
ough of  Washington,  created  by  special  stat- 
ute, this  power  was  given.  An  examination 
of  the  special  statute  passed  previous  to  the 
year  1875  will  show  that  In  some  boroughs 
created  before  that  date  the  governing  body 
■did  not  possess  this  power,  and  that  uniform- 
ity, In  this  respect,  did  not  exist  among 
these  municipalities.  No  such  power  was 
conferred  upon  the  governing  body,  which 
was  the  mayor  and  council,  of  the  borough 
created  and  incorporated  in  accordance  with 
the  provisions  of  an  act  entitled  "An  act  for 
the  formation  of  borough  government,"  ap- 
proved April  5,  1878  (Supp.  Revision,  p.  44). 
Under  this  act  many  boroughs  were  consti- 
tuted and  incorporated  in  this  state.  By 
an  act  approved  March  23,  1883,  boroughs 
were  divided  Into  boroughs  of  the  first,  sec- 
ond, and  third  classes,  according  to  the  popula- 
tion thereof.  P.  L.  1883,  p.  157.  A  supple- 
ment to  the  act  concerning  Inns  and  taverns 
was  also  passed  March  23,  1883  (P.  L.  1883, 
p.  221).  This  supplement  provided  that  In 
all  boroughs  of  the  third  class  each  and  ev- 
ery license  to  keep  inns  and  taverns,  ale  and 
beer  saloons,  should  be  granted  by  the  in- 
ferior court  of  common  pleas  of  the  county 
wherein  the  borough  was  situated.  The 
classification  of  boroughs  upon  which  this 
supplement  of  March  23,  1883,  relating  to  li- 
censing inns  and  taverns,  ale  and  beer  sa- 
loons, was  based,  was  by  this  court  adjudg- 
ed illusory,  and  the  statute  wa,s  declared  to 
be  unconstitutional.  Borough  of  Hlghtstown 
v.  Glenn,  47  N.  J.  Law,  107.  The  borough 
of  Hlghtstown  was  one  In  which  the  council 
had  the  exclusive  right  to  grant  licenses 
prior  to  the  passage  of  the  supplement  of 
March  23,  1883.  By  an  act  entitled  "An  act 
concerning  licenses  in  boroughs  of  the  sec- 
ond class,"  approved  March  9,  1891  (P.  L. 
1891,  p.  118),  it  was  by  the  first  section  there- 
of provided  that  "hereafter  In  addition  to 
the  power  or  authority  to  grant  licenses  to 
keep  an  inn  and  tavern  or  to  sell  ale,  strong 
beer,  lager  beer,  porter,  wine  and  other  malt 
liquors  within  the  limits  of  the  boroughs  of 
the  second  class  of  this  state,  the  power  to 
grant  the  same  shall  also  exist  in  the  in- 
ferior court  of  common  pleas  of  the  several 
counties  wherein  such  boroughs  may  be  sit- 
uate, such  power  to  be  exercised,"  etc.  Then 
follows  substantially  the  language  of  the 
act  of  1892  in  question  in  this  case.  This 
act  has  been  under  review  In  this  court,  and 
was  decided  to  be  a  special  law,  In  violation 
of  the  constitutional  prohibition  against  pri- 
vate, special,  or  local  laws  for  the  regulation 
of  the  internal  affairs  of  towns  and  counties, 
and  that  it  was  not  distinguishable,  with  re- 
gard to  the  point  of  objection,  from  the  sup- 
plement of  March  23,  1883.  By  the  twenty- 
sixth  section  of  the  act  entitled  "An  act  for 
the  formation  and  government  of  boroughs," 


approved  March  12,  1890  (P.  L.  1890.  p.  K 
It  was  provided  that  It  should  not  "be  lawf 
for  any  person  or  persons  to  sell  within  U 
corporate  limits  of  any  borough  incorporatt 
under  this  act  any  spirituous  or  malt  liquet 
In  quantities  less  than  five  gallons  withot 
having  first  obtained  a  license  therefor  fro: 
the  mayor  and  council  of  such  borough  or 
majority  thereof  in  council  convened,  1 
whom  shall  by  this  act  be  vested  the  e. 
elusive  right  and  power  of  granting  tt 
same,  and  imposing  such  restrictions  an 
penalties  as  they  deem  necessary  In  relatic 
thereto;  provided,  however  that  nothing  I 
this  section  contained  shall  enable  the  bo 
ough  councils  of  boroughs  situate  in  com 
ties  of  the  first  and  second  class  to  grant  1 
censes  for  the  sale  of  liquor."  See,  ala 
supplement  to  the  act  of  1878  (P.  L.  188 
p.  94).  Neither  of  these  statutes  refer  sp 
clflcally  to  the  license  to  keep  Inns  and  ta' 
ems,  and  they  are  only  cited  to  exhibit  tl 
want  of  uniformity  which  is  revealed  by  tt 
legislation  on  this  subject  of  the  power  at 
authority  to  grant  licenses  of  this  charactt 
in  the  boroughs  of  this  state.  Under  the  tu 
entitled  "An  act  for  the  formation  and  got 
ernment  of  boroughs,"  approved  April  : 
1891  (P.  L.  1891,  p.  280),  the  boroughs  crea 
ed  are  without  power  in  their  governin 
bodies  to  grant  licenses  of  the  character  i 
question  *n  this  case.  Neither  Is  any  sue 
authority  vested  in  the  commissioners  as  ti 
governing  bodies  in  boroughs  formed  nnde 
the  act  entitled  "An  act  for  the  formation  c 
borough  commissioners,"  and  the  suppli 
ment  thereto  (P.  L.  1882,  p.  48;  Supp.  Rev 
slon,  p.  56). 

It  will  thus  be  seen  that  there  are  tw 
classes  of  boroughs  In  this  state  In  this  r 
gard.  In  one  class  the  power  or  author 
ty  to  grant  these  licenses  Is  vested  exch 
sively  In  the  council  or  other  governin 
body,  and  in  the  other  class  the  authority  i 
this  matter  Is  vested  in  the  courts  of  con: 
mon  pleas  or  in  some  other  tribunal.  Tni 
statute  of  1892  now  upon  review  deals  wit 
this  classification  of  boroughs  as  an  apprc 
priate  one  for  the  purposes  of  legislation 
but,  instead  of  establishing  uniformity  in  re 
spect  to  the  object  of  the  legislation,  it  I: 
a  marked  degree  increases  the  dlstinctioi 
between  the  two  classes  of  boroughs.  Ii 
the  one  class  of  boroughs  the  applicant  fo 
a  license  is  still  restricted  to  the  governlm 
body  of  the  borough;  In  the  other  class  h 
can  exercise  his  choice  of  whether  he  wil 
make  application  to  the  governing  body  o 
resort  to  the  court  of  common  pleas.  N< 
appropriate  or  natural  reason  whatever  ap 
pears  for  this  classification  upon  which  tni 
statute  is  based.  The  boroughs  may  be  sun 
Uar  in  every  respect,  with  this  one  exception 
This  concurrent  authority  conferred  by  thl 
act  can  only  be  operative  when  this  special 
artificial  quality  of  exclusive  power  of  tin 
governing  body  exists,  and  this  distinction 
which  is  the  essential  feature  of  this  statute 
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can  be  considered  only  as  a  purely  arbitrary 
one.  There  are  no  substantial  differences 
so  marked  as  to  call  for  or  render  necessary 
separate  legislation.  They  are  not  distin- 
guished by  qualities  and  attributes  which  ne- 
cessitate this  legislation.  The  statute,  in 
order  to  be  valid,  must  embrace  all,  and  ex- 
clude none,  whose  condition  and  wants  ren- 
der such  legislation  equally  necessary  or  ap- 
propriate as  a  class.  Randolph  v.  Wood,  49 
X.  J.  Law,  85,  7  Atl.  286.  In  the  case  of 
Loucks  v.  Bradshaw,  56  N.  J.  Law,  1,  27 
Ad.  939,  the  chief  Justice  says:  "The  fact 
that  in  some  counties  licenses  of  this  kind  in 
question  are  granted  by  a  court,  and  in  oth- 
ers proceed  from  other  authorities,  Is  a  pure- 
ly arbitrary  distinction,  and  as  such  cannot 
be  laid  as  a  classification  for  the  purpose  of 
legislation  regulating  the  internal  affairs  of 
counties."  The  classification  of  townships 
into  those  "governed  under  or  by  a  special 
charter"  and  those  not  so  governed  Is  not 
of  such  a  nature  as  to  require  or  sustain 
exclusive  legislation  for  each  class.  Gold- 
berg v.  Dorland,  56  N.  J.  Law,  365,  28 
Atl.  599.  The  mere  fact  that  certain  bor- 
oughs in  this  state  have  at  some  time  in  the 
past  and  by  certain  statutes  obtained  great- 
er power  and  authority  than  other  boroughs 
are  possessed  of  is  not  the  acquisition  of 
such  a  substantial  difference  or  character- 
istic as  will  serve  as  a  basis  of  classification 
as  requires  or  will  sustain  exclusive  legisla- 
tion in  behalf  of  either  class.  The  conten- 
tion of  the  prosecutor  that  this  statute  is  un- 
constitutional must  prevail,  and  the  proceed- 
ings of  the  court  of  common  pleas  in  grant- 
in?  this  license,  and  the  license,  must  be  set 
aside,  with  costs. 


BYNO  v.  STATE. 
(Supreme  Cosrt  of  New  Jersey.     Nov.  7,  1895.) 

CONSTITUTIONAL  LAW— TlTLB  OF  AOT. 

The  objec*  of  a  statute  being  to  prevent 
the  sale  of  intoxicating  liquors  within  a  distance 
r.f  a  mile  from  Wesley  Lake  bridge,  at  Ocean 
<irove  and  Asbury  Park,  and  the  title  of  such 
act  being  "An  act  to  prevent  the  sale  of  Intoxi- 
cating liquors  within  one  mile  of  Ocean  Grove 
ind  Asbury  Park,"  held,  that  such  act  was  void, 
iM^nnse  its  object  was  not  expressed  in  its  title. 
(Syllabus  by  the  Court.) 

Error  to  court  of  quarter  sessions,  Mon- 
mouth county;  Conover,  Hlggins,  and  Mor- 
ris, Judges. 

John  E.  Ryno  was  convicted  of  a  violation 
of  the  liquor  law,  and  brings  error.  Re- 
versed. 

Argued  June  term,  1895,  before  BEAS- 
LBY,  C.  J,  and  DIXON  and  GUMMERB, 
JJ. 

K.  T.  &  W.  B.  Stout,  tor  plaintiff  In  error, 
-diaries  EL  Ivins,  for  the  State. 

GUMMERB,  J.  This  writ  brings  up  the 
record  of  the  plaintiff  in  error  upon  an  Indict- 


ment framed  under  an  act  of  the  legisla- 
ture approved  February  26,  1874,  and  en- 
titled "An  act  to  prevent  the  sale  of  intoxi- 
cating liquors  within  one  mile  of  Ocean 
Grove  and  Asbury  Park,  in  Monmouth  coun- 
ty, New  Jersey."  Pamph.  Laws  1874,  p.  199. 
The  principal  ground  assigned  by  the  plain 
tiff  in  error  for  setting  aside  this  conviction 
Is  that  this  statute  is  unconstitutional,  be- 
cause its  object  is  not  expressed  in  Its  title, 
in  accordance  with  the  requirement  of  para- 
graph* 4,  S  7,  art  4,  of  the  constitution, 
which  declares  that  "every  law  shall  em- 
brace but  one  object,  and  that  shall  be  ex- 
pressed in  the  title."  It  has  frequently  been 
decided  that  the  purpose  of  this  constitu- 
tional provision  Is  to  require  the  title  of  an 
act  to  be  such  as  will  Inform  members  of 
the  legislature  and  the  public  of  the  object 
of  the  enactment;  and  that,  although  it  is 
not  necessary  for  it  to  indicate  the  methods 
by  which  this  object  is  to  be  attained,  yet, 
if  the  title  does  not  fairly  express  such  ob- 
ject, or  Is  deceptive  in  its  expression,  the 
legislation  Is  repugnant  to  the  constitutional 
requirement.  Rader  v.  Township  of  Union, 
39  N.  J.  Law,  509;  Daubman  v.  Smith,  47 
N.  J.  Law,  200;  Mayor,  etc.,  of  Jersey  City 
v.  BImendorf,  47  N.  J.  Law,  283;  Lane  v. 
State,  49  N.  J.  Law,  673,  10  Atl.  360.  Apply- 
ing this  rule  to  the  present  case,  it  is  clear 
that  this  statute  does  not  comply  with  the 
constitutional  provision  which  has  been  in- 
voked; for,  while  the  title  of  the  act  ex- 
presses Its  object  to  be  the  prevention  of 
the  sale  of  intoxicating  liquors  "within  one 
mile  of  Ocean  Grove  and  Asbury  Park,"  the 
body  of  the  act  makes  it  a  misdemeanor  for 
any  one  to  sell  such  liquors  "within  a  dis- 
tance of  one  mile  from  Wesley  Lake  bridge, 
at  Ocean  Grove  and  Asbury  Park."  The 
district  embraced  In  the  title  of  the  act  dif- 
fers materially  from  that  described  in  its 
body.  The  title  takes  in  an  area  extending 
a  mile  from  the  boundaries  of  Ocean  Grove 
and  Asbury  Park,  while  the  body  of  the 
act  takes  in  a  much  smaller  territory,  and 
includes  only  an  area  of  a  mile  from  a  point 
in  the  dividing  line  which  separates  one  of 
these  places  from  the  other.  The  title  to 
this  act  not  only  falls  to  express  its  object, 
but  it  actually  misstates  It,  and  Is  therefore 
unconstitutional  and  void.  The  conclusion 
reached  apon  this  branch  of  the  case  makes 
it  unnecessary  to  consider  the  other  assign- 
ments of  error.  The  Judgment  of  the  trial 
court  must  be  reversed. 


NATIONAL  DOCKS  &  N.  3.  3.  0.  RT.  00.  v. 
PENNSYLVANIA  R.  CO.  et  al. 

(Court  of  Chancery  of  New  Jersey.     Oct  22, 
1895J 

EqoiTT— Retaining  Jcbisdiction— Questions  Da 

TKRMINBD— IXJUNCTIOX— FlNAL  JtrDOMENT. 

1.  Where  the  aid  of  the  court  of  chancery  is 
Invoked  to  effect  the  crossing  of  one  railroad  by 
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another,  and  it  appears  that  the  right  to  cross 
has  been  duly  condemned,  and  that  the  damages 
in  condemnation  have  been  based  upon  a  manner 
of  constructing  the  crossing  proposed  by  the  jun- 
ior road,  which  Is  claimed  to  be  unlawful,  or  at 
least  unfair,  this  court  will,  incidentally  to  the 
exercise  of  its  jurisdiction  in  the  premises,  de- 
termine the  legality  of  the  proposed  manner  of 
crossing. 

2.  A  preliminary  injunction  will  not  issue 
where  the  ripht  of  the  complainant  is  in  doubt. 

3.  An  order  which  finally  disposes  of  all  mat- 
ters involved  in  the  cause  will  ordinarily  not  be 
made  until  final  hearing.  m 

(Syllabus  by  the  Court) 

Bill  by  the  National  Docks  &  New  Jersey 
Junction  Connecting  Railway  Company  against 
the  Pennsylvania  Railroad  Company  and  the 
United  New  Jersey  Railroad  Company  &  Ca- 
nal Company.  On  order  to  show  cause  why 
Injunction  should  not  Issue.  Heard  on  bill, 
affidavits,  and  schedules  thereto.*  Injunction 
granted. 

Gilbert  Collins,  Charles  L.  Corbin,  and 
Charles  D.  Thompson,  for  the  motion.  James 
B.  Vredenburgh  and  R.  V.  Llndabury,  opposed. 

McGILL,  Ch.  The  complainant  insists  that 
it  acquired  a  right  of  railroad  crossing  under 
car  yard  of  the  defendants  by  means  of  an 
arched  passageway  of  masonry,  which  cannot 
be  constructed  without  temporarily  cutting 
the  railway  tracks  in  the  yard;  and  the  ob- 
ject of  the  present  application  is  to  secure  an 
Injunction  which  will  require  the  defendants 
to,  from  time  to  time,  as  the  work  of  build- 
ing the  passage  progresses,  remove  cars  they 
may  store  upon  their  tracks  in  the  line  of 
crossing,  and  keep  them  removed,  while  the 
construction  at  each  point  of  removal  con- 
tinues in  accordance  with  a  manner  of  con- 
struction declared  by  the  complainant  In  Its 
condemnation  proceedings.  The  complainant 
Is  a  railroad  corporation  organized  under  the 
general  railway  law  (Revision,  p.  925)  and  its 
supplements.  As  its  name  indicates,  It  will 
serve  as  a  connection  between  the  National 
Docks  and  New  Jersey  Junction  Railways, 
which  will  be  about  half  a  mile  in  length,  en- 
tirely within  the  limits  of  the  city  of  Jersey 
City.  Commencing  at  the  southerly  end  of 
its  route,  and  running  northerly,  the  road 
starts  at  a  point  in  the  line  of  the  National 
Docks  Railway,  and,  crossing  meadow  lands 
and  public  streets  for  come  1,500  feet,  reaches 
the  car  yard  of  the  defendants,  which  has  its 
southerly  boundaty  upon  the  northerly  side  of 
a  public  street  of  Jersey  City,  called  "Rail- 
road Avenue,"  and  is  constructed  upon  an 
elevated  plateau  some  23  feet  above  the  grade 
of  the  street.  This  yard  is  about  500  feet 
wide.  North  of  it,  the  land  is  again  low  un- 
til the  line  of  the  New  Jersey  Junction  Rail- 
way is  reached.  The  complainant  proposes  to 
cross  this  car  yard  by  the  passageway  already 
indicated,  the  construction  of  which  will  ne- 
cessitate the  temporary  opening  of  the  surface 
of  the  yard,  a  portion  at  a  time,  for  its  entire 
width,  and  thereby  the  disturbance  at  differ- 
ent times,  but  in  all,  of  21  railroad  tracks  of 


the  defendants,  located  and  used  over  the  line 
of  the  passageway. 

Upon  the  trial  of  the  appeal  from  the  report 
of  commissioners  in  the  proceedings  for  the 
condemnation  of  the  right  to  cross,  the  meth- 
od of  crossing  the  yard  was,  by  an  amend- 
ment to  the  petition,  defined  to  be  by  the 
arched  masonry  passageway  through  a  strip 
of  land  55  feet  wide,  over  which  passageway, 
as  the  same  Bhould  be  completed,  the  car 
yard  might  be  maintained  and  operated.  The 
proposed  manner  of  constructing  that  passage- 
way was  also  defined  at  that  trial.  It  was 
declared,  by  a  writing  filed  with  the  clerk  of 
the  court  to  which  the  appeal  was  taken,  that 
the  complainant  would  commence  work  at  the 
southerly  side  of  the  car  yard,  and  progress 
In  building  northerly  by  sections,  proceeding. 
as  the  language  of  the  declaration  states,  as 
follows:  "Second.  The  connecting  company 
will  remove  from  their  right  of  way  the  three 
southerly  yard  tracks  ol  said  owners,  Deing 
tracks  one,  two,  and  three,  upon  the  com- 
mencement of  their  worn,  and  thereafter  wilt 
keep  open,  during  the  progress  of  their  work 
across  said  yard  tracks,  three  of  the  yard 
tracks  of' the  said  owners  crossing  the  route 
of  Connecting  Company,  which  tracks  sliall 
be  adjacent  to  each  other;  and  the  Connecting 
Company  will  complete  their  arch  in  sections, 
so  that,  when  yard  tracks  of  the  owners  in 
excess  of  three  in  numier  shall  be  removed 
from  the  route  in  the  course  of  construction, 
an  opportunity  shall  be  afforded  concurrently 
therewith  to  the  owners  to  relay  and  restore 
therewith  to  use  a  like  number  of  those  pre- 
viously removed  across  the. complete  section 
of  the  arch,  so  that  said  owners,  during  the 
construction  of  said  arch,  may  at  all  time? 
have  the  opportunity  to  maintain  and  use  all 
their  yard  tracks  except  three.  Third.  The 
Connecting  Company  will  support  the  Bides- 
and  the  north  end  of  each  section  of  their 
excavation,  and,  for  the  further  protection  of 
the  yard  track  next  north  of  and  adjacent 
to  each  section  excavated,  will,  upon  begin- 
ning excavation  in  such  section,  place  string- 
ers under  such  track  across  the  route  of  the 
Connecting  Company,  commencing  with  yard 
track  four  (4),  and,  when  that  track  is  taken 
up,  will  shift  the  stringers  to  the  track  cross- 
ing the  route  next  north  of  the  second  section 
excavated,  and  so  on  across  the  yard;  sucb 
stringers  to  be  placed  in  the  manner  usual  In 
such  construction,  and  so  that  trains  may 
be  run  over  the  track  until  such  track  shall 
be  removed  by  the  Connecting  Company  as 
above  set  forth,  which  stringers  will  be  placed 
under  each  track  in  such  manner  as  to  leave 
it  substantially  at  the  elevation  at  which  it 
may  be  found  at  the  time  the  stringers  are 
put  in  place.  Fourth.  The  Connecting  Com- 
pany will  locate  the  northerly  line  of  the  most 
northerly  section  but  one  of  their  excavation 
at  least  sixteen  feet  southwesterly  from  the 
nearest  point  of  the  southwesterly  rail  of  the 
west-bound  engine  track,  so  that  the  east- 
bound  engine  back  may  be  operated  over  said 
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space  left  between  the  excavation  and  the 
west-bound  engine  track;  the  center  line  of 
the  east-bound  engine  track  to  be  located  not 
more  than  fourteen  feet  distant  from  the  cen- 
ter line  of  the  west-bound  engine  track  across 
the  route  of  the  Connecting  Company  during 
the  progress  of  the  excavation  in  said  section; 
and  the  Connecting  Company  will  not  remove 
said  east-bound  engine  track  over  said  loca- 
tion until  the  arch  shall  be  constructed  so  far 
northerly  that  the  east-bound  engine  track 
can  be  shifted  and  used  by  the  owners  across 
the  completed  part  of  the  arch,  If  they  desire 
so  to  do." 

During  the  trial  in  the  circuit  court,  the  de- 
fendants insisted  that  the  proposed  manner 
of  constructing  the  crossing  by  cutting  their 
tracks  would  unnecessarily  and  unreasonably 
interfere  with  the  use  of  their  car  yard 
while  the  work  progressed,  and  they  sug- 
gested a  manner  of  construction  which  would 
involve  the  support  of  the  tracks  at  all  times, 
and  urged  that  their  plan  is  feasible,  and, 
though  perhaps  more  expensive  to  the  com- 
plainant, will  be  attended  with  less  damage 
and  Inconvenience  to  them.  Their  insist- 
ment  was  that  the  complainant  must  adopt 
that  manner  of  construction  which,  being 
reasonable  under  all  circumstances,  will 
cause  the  least  interference  with  the  contin- 
ued operation  of  the  car  yard.  They  offered 
to  prove  the  utility  of  the  manner  of  con- 
struction thus  suggested,  but  the  court  over- 
ruled the  offer,  upon  Its  conclusion  that  the 
complainant  has  the  right  to  declare  the  man- 
ner of  constructing  the  crossing  for  the  pur- 
poses of  the  condemnation,  and  that  the 
question  whether  that  manner  of  crossing 
would  be  enforced  would  properly  arise  in 
this  court  if  its  aid  should  be  Invoked  by 
either  party.  The  trial  then  proceeded  up- 
on the  complainant's  plan  of  crossing,  and 
prescribed  manner  of  execution,  and  the 
damages  were  accordingly  assessed  by  the 
jury.  The  amount  found  by  the  verdict  of 
the  Jury  has  been  tendered  to  the  defend- 
ants, and  they  have  refused  to  accept  it,  and 
it  has  been  duly  paid  into  court.  The  com- 
plainant has  entered  into  possession  and  ex- 
ecuted part  of  the  work  of  construction  of 
its  crossing,  and,  upon  coming  to  the  first  of 
the  defendants'  tracks,  has  been  stopped  by 
cars  stored  there  and  by  other  obstructions. 

The  Jurisdiction  of  this  court  in  the  prem- 
ises rests  In  the  existence  of  mutual  rights 
in  the  complainant  and  defendants  In  the 
use  or  easement  of  the  strip  of  land  in  which 
the  crossing  is  to  be  constructed,  the  appro- 
priate enjoyment  of  which  rights  equity  will 
control  and  regulate,  upon  being  satisfied 
that  the  parties  cannot  agree  with  respect  to 
the  same.  National  Docks,  etc.,  R.  Co.  v. 
United  Companies,  53  N.  J.  Law,  217,  21  AtL 
570. 

The  complainant  Insists  that  the  easement 
they  have  acquired  is  a  crossing  which  has 
been  defined  In  the  condemnation  proceed- 
ings, not  only  as  to  the  character  and  loca- 


tion of  its  structure,  but  also  as  to  the  man- 
ner in  which  it  is  to  be  constructed,  and  that 
both  the  character  of  the  crossing  and  the 
manner  of  its  construction  are  wholly  within 
Its  discretion  and  beyond  question  by  the 
defendants.  I  do  not  agree  with  this  propo- 
sition. In  National  Docks,  etc,  B  Co.  v. 
United  Companies,  supra,  the  court  of  errors 
and  appeals  held  that  a  railway  company 
condemning  a  crossing  over  another  railroad 
might  determine,  by  specification  in  its  peti- 
tion, where  it  would  cross,  and,  "within  law- 
ful bounds,"  how  it  would  cross,  the  senior 
road,  the  legality  of  the  proposed  crossing 
being  by  such  specification  made  reviewable 
by  certiorari  prior  to  the  conclusion  of  the 
condemnation;  and  the  court  took  the  pre- 
caution to  add  that  if,  when  the  easement  of 
crossing  should  be  acquired,  conflict  should 
arise  as  to  its  use,  the  intervention  of  this 
court  could  be  Invoked.  That  case  recog- 
nizes the  law  to  be  in  accord  with  the  pub- 
lic benefit;  that  railroads,  as  quasi  public 
institutions,  designed  to  develop  the  country 
through  facility  in  transportation,  may  be 
multiplied  and  maintained,  to  accomplish 
which  result  a  new  or  Junior  railroad  is  per- 
mitted to  cross  its  established  senior,  pro- 
vided the  crossing  shall  not  destroy  the  abil- 
ity of  the  senior  to  fully,  fairly,  and  freely 
exercise  Its  franchises;  that  by  this  is  meant, 
not  an  ability  of  the  senior  to  continue  with 
the  same  appliances  exactly  located  as 
theretofore,  but  an  ability  In  It  to  freely 
and  fairly  exercise  its  franchises,  substan- 
tially as  theretofore,  yielding  to  such  rea- 
sonable changes  and  such  reasonable  tem- 
porary disturbance  and  consequent  incon- 
venience as  the  necessities  of  the  crossing 
and  the  work  of  its  construction  may  occa- 
sion. The  question  what  is  a  reasonable 
temporary  disturbance  and  inconvenience 
arises  upon  the  suggestion  of  the  manner  in 
which  the  work  of  building  the  crossing  may 
be  accomplished.  If  It  is  not  raised  by  the 
petition  In  the  condemnation  proceedings,  so 
that  its  legality  may  be  considered  upon  cer- 
tiorari, this  court  will  determine  it  when  it 
Is  appealed  to  by  either  party  to  regulate 
the  use  of  the  mutual  easement,  as  a  mat- 
ter Incident  to  the  exercise  of  Its  Jurisdic- 
tion in  the  premises. 

The  complainant  now  seeks  the  aid  of  this 
court  to  enforce  its  proposed  manner  of 
crossing.  That  manner  will  deprive  the  de- 
fendants of  the  use  of  three  or  more  of  their 
tracks  at  one  time,  for  an  indefinite  period. 
Is  such  deprivation  reasonably  necessary? 
Will  its  enforcement  amount  to  destruction  or 
unlawful  impairment  of  the  ability  of  the 
defendants  to  fairly  enjoy  and  exercise  their 
franchises  ?  These  questions  challenge  the  le- 
gality of  the  proposed  manner  of  construc- 
tion. National  Docks,  etc.,  B  Co.  v.  United 
Companies,  supra.  The  defendants  offer  affi- 
davits to  show  that  the  proposed  manner  of 
construction  will  be  so  far  destructive  of  the 
reasonable,  fair  enjoyment  of  their  car  yard 
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as  to  be  unlawful,  or,  though  It  be  within  le- 
gal bounds,  It  Is  yet  so  unreasonable  and  un- 
fair that  equity  will  not  lend  Its  aid  to  the 
enforcement  of  it;  and  they  insist  that  the 
court  will  not  require  the  defendants  to  sub- 
mit to  it  until,  after  final  hearing  upon  proofs 
regularly  taken,  It  shall,  with  full  delibera- 
tion, have  passed  upon  those  questions.  It  is 
apparent,  if  I  now  grant  the  injunction  de- 
sired, that  the  complainant  will  proceed  to 
complete  its  crossing  pending  final  hearing, 
and  do  the  very  injury  which  the  defendants 
deny  its  right  to  do.  In  such  a  situation  a 
preliminary  injunction  should  not  Issue.  Cit- 
izens' Coach  Co.  t.  Camden  Horse  R.  Co.,  29 
N.  X  Eq.  304;  Hagerty  v.  Lee,  45  N.  J.  Eq. 
256,  17  Atl.  826.  In  the  former  application 
for  injunction  in  this  matter,  upon  a  prelim- 
inary hearing,  after  argument  upon  facts  pre- 
sented by  ex  parte  affidavits,  following  the 
precedent  in  Jersey  City,  N.  &  W.  Ry.  Co. 
t.  Central  R.  Co.,  48  N.  J.  Eq.  379,  22  AtL 
728,  I  granted  an  injunction  which,  in  effect, 
prescribed  a  method  for  the  construction  of 
this  very  crossing,  no  method  having  been  de- 
clared in  the  condemnation  proceedings,  and 
my  action  was  reversed  by  the  court  of  er- 
rors and  appeals,  upon  the  point  being  made 
In  that  court  that  I  had  anticipated  that 
which  should  not  have  been  determined  until 
after  final  hearing.  Mr.  Justice  Gummere, 
who  wrote  the  opinion  of  the  court  of  errors 
and  appeals  in  that  matter,  said  upon  this 
point:  "Moreover,  the  order  appealed  from, 
although  it  purports  to  be  a  mere  preliminary 
order,  made  in  the  Inception  of  the  case,  and 
upon  ex  parte  affidavits,  is,  in  reality,  nothing 
more  nor  less  than  a  final  decree;  for  it  dis- 
poses absolutely  and  finally  of  every  matter 
which  is  involved  in  this  suit.  An  order  or 
decree  of  this  character  can  only  be  made  up- 
on final  hearing  had  upon  pleadings  and 
proofs  taken  upon  due  notice,  and  in  accord- 
ance with  the  rules  and  practice  of  the 
court."  32  Atl.  220.  While  I  doubt  not  that 
the  court  of  errors  and  appeals  intended  to 
decide  that  the  order  considered  in  the  case 
before  it  wrongly  anticipated  that  which 
should  have  been  held  undetermined  until 
final  decree,  I  am  persuaded  that  it  could  not 
have  meant  to  broadly  hold,  as  the  language 
of  the  opinion  appears  to  imply,  that  cases 
may  not  arise  In  which  a  preliminary  injunc- 
tion may  be  allowed  which,  in  effect,  will  de- 
cide all  questions  involved  in  the  suit.  An 
instance  of  the  kind  is  suggested  by  Mr.  Jus- 
tice Magie  in  the  opinion  of  the  court  of  er- 
rors and  appeals  in  Delaware,  L.  &  W.  R.  Co. 
v.  Central  Stock- Yard  Co.,  43  N.  J.  Eq.  605, 
612,  12  Atl.  374,  and  13  Atl.  615,  in  this  lan- 
guage: "Circumstances  may  be  presented  of 
so  extraordinary  a  character  as  to  justify  the 
issue  of  a  mandatory  injunction  in  limine. 
If  the  whole  case  be  before  the  court,  and 
the  right  to  the  injunction  clear,  and  if  no 
injury  is  done  to  the  party  enjoined  by  its 
issue,  but,  by  its  refusal,  irreparable  injury  is 
done  to  the  applicant,  then  it  would  not  savor 


of  equity  to  deny  the  Injunction."  My  under- 
standing is  that  our  courts  have  always  rec- 
ognized the  right  of  a  court  of  equity,  in  a 
proper  case,  to  grant  a  mandatory  injunction 
after  preliminary  hearing,  even  though  that 
be  the  whole  relief  sought  in  the  case.  Rog- 
ers Locomotive,  etc.,  Works  v.  Erie  Ry.  Co., 
20  N.  J.  Eq.  379;  Thropp  v.  Field,  26  N.  J. 
Eq.  83;  Railroad  Co.  v.  Baker,  27  N.  J.  Eq. 
166;  Shivers  v.  Shivers,  32  N.  J.  Eq.  578; 
Wakeman  v.  Railroad  Co.,  35  N.  J.  Eq.  496; 
Whitecar  v.  Michenor,  37  N.  J.  Eq.  6;  Lord 
v.  Manufacturing  Co.,  38  N.  J.  Eq.  452;  Dela- 
ware, L.  &  W.  R.  Co.  v.  Central  Stock-Yard 
Co.,  43  N.  J.  Eq.  75,  10  Atl.  490;  Id.,  on  ap- 
peal, 43  N.  J.  Eq.  605,  12  Atl.  374,  and  13 
Atl.  615;  Hodge  v.  Olese,  43  N.  J.  Eq.  342, 
350,  11  Atl.  484;  Bailey  v.  Schnitzius,  45  N. 
J.  Eq.  178,  16  Atl.  680.  I  apprehend,  then, 
that  the  court  of  errors  and  appeals  meant  to 
decide  that  the  case  considered,  which  in  ef- 
fect was  designed  to  permit  the  removal  of 
an  obstruction  to  the  enjoyment  of  an  ease- 
ment, did  not  present  such  features,  including 
clear  right  and  great  hardship,  as  would  jus- 
tify the  anticipation  of  final  decree.  So  un- 
derstood, I  think  It  rules  the  present  case. 

I  will  deny  the  injunction  so  far  as  it  is 
desired  to  put  in  force  the  complainant's  de- 
clared manner  of  crossing  the  tracks  of  the 
defendant,  but  will  grant  it  so  far  as  it  is 
necessary  to  protect  the  complainant's  pos- 
session of  the  place  of  crossing  up  to  the  first 
track  in  the  defendant's  car  yard,  restricting 
such  possession  in  use  bo  that  it  will  not  dis- 
turb that  first  track. 


GAMMELL  v.  ERNST  et  al. 

(Supremo  Court  of  Rhode  Island.     Nov.  4, 
1895.) 

Wiix— Construction— Issus. 
Where  a  will  in  one  clause  provided  that 
on  the  death  of  the  last  of  three  daughters  leav- 
ing issue  "said  issue  to  take  the  distributive  share 
•  •  •  of  the  trust  capital  belonging  to  his,  her. 
or  their  mother,  and  the  residue  of  said  capital 
fund,  if  any,  to  be  divided  equally  among  the 
children  of  my  said  three  daughters;  •  *  • 
that  is,  my  grandchildren  to  inherit  in  the  right 
of  their  respective  mothers,"  and  a  subsequent 
clause  provided  "that,  should  the  last  survivor  of 
my  said  three  daughters  die  without  issue,  then 
the  capital  of  the  trust  fund  shall  be  divided 
among  the  children  and  issue  of  said  three  daugh- 
ters in  the  manner  before  stated,"  only  the  is- 
sue of  said  three  daughters  were  entitled  to  in- 
herit upon  the  death  of  their  mother,  or  upon  the 
death  of  the  last  survivor,  and  the  Issue  of  said 
issue  were  not  so  entitled. 

Bill  by  Robert  I.  Gammell,  trustee,  against 
O.  Herbert  Ernst  and  others  for  the  construc- 
tion of  a  will. 

Thomas  C.  Greene,  for  complainant  Rob- 
ert W.  Burbank  and  Samuel  S.  Durfee,  for  re- 
spondents. 

MATTESON,  O.  J.  This  Is  a  bill  for  In- 
structions. The  questions  arise  under  the 
third  clause  of  the  will  of  Elizabeth  Amory, 
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deceased,  the  material  portions  of  which  are 
as  follows:  "Third.  I  give,  devise,  and  be- 
queath all  and  singular  the  rest,  residue,  and 
remainder  of  my  estate,  both  real  and  per- 
sonal, to  my  said  son-in-law,  Robert  Hale 
Ives,  before  named,  my  executor,  and  to  his 
heirs  and  assigns,  in  special  trust  for  him  to 
manage  and  Improve,  and  to  collect  and  pay 
oyer  the  rents,  Income,  and  profits  thereof, 
equally  to  be  divided  to  and  among  my  follow- 
ing named  children,  to  wit,  Louise  Morris 
Amory,  one-third  part  thereof;  Anna  McLean 
Amory,  one-third  part  thereof;  and  Helen 
Maria  Lee,  one-third  part  thereof.  *  *  • 
(a)  On  the  decease  of  either  of  my,  said  three 
daughters  leaving  issue,  her  distributive  share 
or  portion  of  the  whole  property  composing 
the  trust  fund  shall  be  paid  over  to  the  Issue 
of  such  deceased  daughter,  to  be  and  remain 
to  such  issue  and  his,  her,  or  their  heirs  and 
assigns  forever,  (b)  And  on  the  death  of 
either  of  my  said  three  daughters  without 
leaving  issue,  her  share  or  portion  of  the  prof- 
its and  Income  of  the  trust  fund,  as  It  may 
then  be,  shall  go  to  and  be  paid  to  the  surviv- 
ing sister  or  sisters  before  named,  for  her  or 
their  sole  use  and  benefit,  (c)  The  trust  cre- 
ated by  this  item  of  my  will  to  continue  and 
remain  in  full  force  during  the  joint  and  sev- 
eral lives  of  my  said  three  daughters,  (d) 
On  the  death  of  the  last  of  my  said  three 
daughters,  if  she  leaves  Issue,  Bald  Issue  to 
take  the  distributive  share  and  portion  of  the 
trust  capital  belonging  to  his,  her,  or  their 
mother,  and  the  residue  of  said  capital  fund 
(If  any)  to  be  divided  equally  among  the  chil- 
dren of  my  said  three  daughters  before  nam- 
ed In  this  item  of  my  will;  •  •  •  that  is, 
my  said  grandchildren  to  Inherit  in  the  right 
of  their  respective  mothers.  *  *  *  (e)  And 
should  the  last  survivor  of  my  said  three 
daughters,  to  wit,  Louise  MorriB  Amory,  Anna 
McLean  Amory,  and  Helen  Maria  Lee,  die 
without  leaving  Issue,  then  the  capital  of  the 
trust  fund  then  In  the  hands  of  said  trustee 
or  his  successor,  however  and  wherever  the 
same  may  be  invested,  shall  be  divided  to  and 
among  the  children  and  Issue  of  my  said  three 
daughters  •  •  •  In  the  manner  before  stat- 
ed. •   •   •» 

Louise  M.  Amory  died,  on  or  about  April 
10,  1806,  without  Issue.  Helen  M.  Lee  died, 
on  or  about  April  15,  1893,  leaving  a  daugh- 
ter, the  respondent  Elizabeth  A.  Ernst,  wife 
of  the  respondent  O.  Herbert  Ernst,  and  a 
son,  the  respondent  Robert  I.  Lee.  The  re- 
spondents Helen  A.  Ernst  and  Elizabeth  Lee 
Ernst  are  the  only  children  of  the  said  O.  Her- 
bert Ernst  and  Elizabeth  A.  Ernst  The  In- 
fant respondents  Helen  A.  Lee,  Thomas  A. 
Lee,  and  Anna  Louise  Lee'  are  the  only  chil- 
dren of  the  said  Robert  I.  Lee.  Elizabeth  A. 
Ernst  and  her  two  children,  before  named, 
and  Robert  L  Lee,  and  his  three  children,  be- 
fore named,  are  the  only  descendants  now  liv- 
ing of  said  Helen  M.  Lee.  Anna  McLean 
Ainory  died,  without  issue,  on  or  about  Feb- 
ruary 2,  1804. 


The  questions  concerning  which  instruction 
is  asked  are:  (1)  Whether,  upon  the  decease 
of  said  Helen  M.  Lee,  her  daughter,  Elizabeth 
A.  Ernst,  and  her  son,  Robert  I.  Lee,  be- 
came exclusively  entitled  to  one-third  of  the 
trust  estate,  or  whether  the  children  of  said 
Elizabeth,  to  wit,  Helen  A.  Ernst  and  Eliza- 
beth Lee  Ernst,  and  the  children  of  said  Rob- 
ert I.  Lee,  to  wit,  Helen  A.  Lee,  Thomas  A. 
Lee,  and  Anna  Louise  Lee,  also  became  en- 
titled to  an  interest  and  share  In  said  one- 
third  of  the  trust  estate;  and,  if  so,  in  what 
proportions.  (2)  Whether  or  not,  apon  tlie 
decease  of  said  Anna  McLean  Amory,  the  said 
Elizabeth  A.  Ernst  and  the  said  Robert  I. 
Lee  became  exclusively  entitled,  in  equal  pro- 
portions, to  the  two-third  parts  of  said  trust 
estate,  or  whether  the  children  of  said  Eliza- 
beth and  the  children  of  said  Robert  became 
entitled  to  share  and  participate  therein;  and, 
If  so,  In  what  proportions. 

The  testatrix  describes  the  beneficiaries  who 
are  to  take  the  trust  estate  on  the  decease  of 
the  last  survivor  of  her  three  daughters  by 
the  words  "children  and  Issue."  In  Pearce  v. 
Rickard,  Index  LL,  130,  26  Atl.  38,  after  a 
full  examination  of  authorities,  we  held  that 
the  word  "Issue,"  unrestricted  by  any  Indi- 
cation of  a  contrary  Intention,  is  to  be  con- 
strued to  include  all  descendants,  and  hence 
that  It  Is  necessary,  in  order  to  limit  its  mean- 
ing to  children  only,  that  the  Intention  of  the 
testator  to  do  so  should  appear  In  the  will. 
The  question,  therefore,  whether,  on  the  ter- 
mination of  the  trust,  the  children  of  Mrs. 
Lee,  to  wit,  Elizabeth  A.  Ernst  and  Robert  I. 
Lee,  became  exclusively  entitled  to  the  trust 
estate,  or  whether  their  children,  the  grand- 
children of  the  testatrix,  also  became  entitled 
to  share  with  them  In  the  trust  estate,  de- 
pends on  the  construction  to  be  given  to  the 
word  "Issue,"  as  used  by  the  testatrix,  and 
this  In  turn  depends  on  whether  It  was  the 
Intention  of  the  testatrix  to  limit  the  meaning 
of  the  word  "issue"  to  children  in  the  first 
Instance.  For  convenience  of  reference,  we 
have  designated  the  separate  paragraphs  of 
the  will  which  we  have  quoted  as  (a),  (b),  (c), 
(d),  and  (e).  We  are  of  the  opinion  that  the 
intention  of  the  testatrix  to  make  the  children 
of  the  three  daughters  beneficiaries  to  the  ex- 
clublon  of  their  children,  In  the  event  that  the 
daughters  should  leave  children  surviving  at 
their  decease,  sufficiently  appears.  Dexter  v. 
Inches,  147  Mass.  324,  17  N.  E.  551.  For, 
though  In  paragraph  (a)  the  gift  is  to  the  is- 
sue generally  of  a  daughter,  on  her  decease, 
of  her  distributive  share,  In  paragraph  (d), 
after  having  directed  in  paragraph  (c)  that 
the  trust  should  continue  during  the  Joint  and 
several  lives  of  the  three  daughters,  the  testa- 
trix provides  that,  on  the  death  of  the  last  of 
the  three  daughters,  leaving  issue,  the  issue 
shall  take  the  distributive  share  "belonging 
to  his,  her,  or  their  mother,"  thus  clearly  in- 
dicating that  the  word  "Issue,"  as  here  used, 
is  to  be  restricted  to  the  children  of  the  daugh- 
ter.    The    same    Intention    also   clearly    ap- 
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pears  by  the  gift  of  the  residue  of  the  capital 
of  the  trust  fund,  if  any,  to  be  divided  equal- 
ly among  the  children  of  the  three  daughters, 
and  by  the  explanatory  phrase  thrown  in  by 
the  testatrix,  "that  Is,  my  said  grandchildren 
to  inherit  in  the  right  of  their  respective  moth- 
ers." Buckle  v.  Pawcett,  4  Hare,  636,  544; 
Taylor  v.  Taylor,  63  Pa.  St  481,  484;  11  Am. 
&  Eng.  Enc.  Law,  875,  and  cases  cited  In 
note.  In  paragraph  (e),  though  the  direction 
is  that,  In  the  event  that  the  last  surviving 
daughter  die  without  leaving  Issue,  the  capi- 
tal of  the  trust  fund  shall  be  divided  among 
the  children  and  issue  of  the  three  daugh- 
ters, yet  that  division  is  to  be  "in  the  manner 
before  stated";  that  is,  as  stated  in  paragraph 
(c),  equally  among  the  children  of  the  three 
daughters  In  the  right  of  their  respective 
mothers;  the  more  remote  issue,  if  any,  taking 
only  by  way  of  representation  of  a  deceased 
parent.  We  therefore  answer,  to  the  ques- 
tions submitted,  that  the  children  of  Mrs.  Lee, 
to  wit,  Elizabeth  A  Ernst  and  Robert  L  Lee, 
are  alone  entitled  to  the  trust  estate  remain- 
ing in  the  hands  of  the  trustee. 


WHALEN  v.  BATES,  City  Treasurer. 
(Supreme  Court  of  Rhode  Island.    Nov.  7, 1895.) 
Citibs — Notice  or  Claim— Condemnation  Pbo- 

CEF.niNGS. 

1.  Notice  of  a  claim  addressed  specifically  to 
the  mayor  and  one  branch  of  the  council  of  a 
city  is  not  a  presentation  of  the  claim,  within 
Pub.  St.  c.  34,  {  12,  making  presentation  of  a 
claim  to  the  council  of  a  city  a  condition  pre- 
cedent to  a  suit  on  it. 

2.  A  tenant  whose  name  does  not  appear  in 
the  commissioner's  report  of  condemnation  pro- 
ceedings against  the  land,  because  he  failed  to 
make  known  his  interest  to  them,  is  not  entitled 
to  the  personal  notice  provided  in  Pub.  St.  c.  64, 
8  35,  requiring  a  city  council  in  such  proceed- 
ings to  cause  notice  of  the  filing  of  such  report 
to  be  served  on  persons  named  In  the  report 

Action  by  Michael  E.  Whalen  against  Frank 
M.  Bates,  city  treasurer,  on  claim  for  dam- 
ages sustained  by  taking  of  land  for  public 
use.  On  petition  by  defendant  for  a  new 
trial.    Granted. 

Peter  J.  Qulnn,  for  plaintiff.  Thomas  P. 
Barnefleld,  for  defendant 

MATTESON,  C.  J.  Pub.  St  R.  I.  c.  34,  { 
12,  requires  every  person  who  shall  have  any 
claim  against  a  town  to  present  to  the  town 
council,  or,  if  it  be  a  claim  against  a  city, 
to  the  city  council,  of  the  city,  a  particular  ac- 
count of  his  claim,  and  provides  that,  in  case 
Just  and  due  satisfaction  is  not  made  within 
40  days  after  the  presentment  of  the  claim,  he 
may  commence  his  action  for  its  recovery. 
The  presentation  of  the  claim  to  the  city  coun- 
cil, In  case  of  a  claim  against  a  city,  is  thus 
made  a  condition  precedent  to  the  mainte- 
nance of  an  action  against  a  city.  In  the  case 
at  bar,  the  plaintiff's  claim  was  never  pre- 
sented to  the  city  council  of  Pawtucket,  but 
a  statement  of  it  addressed,  not  to  the  city 
council,  but  to  the  mayor  and  board  of  alder- 


men (who  constitute  only  one  branch  of  the 
city  council),  was  presented  to  the  board  ol 
aldermen.  We .  do  hot  think  that  the  pres- 
entation of  the  statement  of  the  plaintiff's 
claim,  restricted,  by  the  terms  In  which  It  wai 
addressed,  to  the  consideration  of  the  mayoi 
and  the  board  of  aldermen,  or  one  branch  ol 
the  city  council,  can  be  regarded  as  a  compli 
ance  with  the  statute. 

We  think  that  the  common  pleas  divisioi 
erred  in  its  Instruction  to  the  jury  that  th< 
plaintiff  was  not  required  to  make  known  aaj 
claim  that  he  had  to  the  commissioners,  no: 
to  make  known  to  them  his  relation  to  th< 
property  taken  for  the  improvement  till  b 
had  received  a  notice  specifically  directed  ti 
him,  and  personally  served  on  him  by  somi 
proper  officer,  and  that  If  be  was  not  so  not! 
fled  and  served  with  notice  of  the  proceed 
ings,  he  was  entitled  to  recover.  The  pre 
ceedlngs  for  the  widening  of  the  street  ii 
question  were  taken  under  Pub.  St  R.  L  < 
64,  {§  32-46.  The  only,  section  of  the  statut 
which  provides  for  personal  notice  is  sectioi 
35.  This  requires  that  the  town  council  c 
board  of  aldermen,  as  the  case  may  be,  shal 
within  14  days  after  the  making  of  their  n 
port  by  the  commissioners,  cause  personal  n< 
tice  to  be  served  on  all  persons  named  in  tb 
report,  residing  in  the  state.  As  the  plalntil 
did  not  appear  before  the  commissioners  c 
make  known  to  them  his  interest  in  the  lam 
damages  for  the  taking  of  which  he  sues,  hi 
name  is  not  included  in  the  report  and  hen< 
there  was  no  occasion  for  the  service  of  pe 
sonal  notice  on  him  of  the  filing  of  the  repot 
of  the  commissioners,  directed  by  section  31 
Sections  32,  33,  and  34,  which  regulate  tt 
proceedings  preliminary  to  the  report  of  tl 
commissioners,  provide  merely  for  notice  1 
parties  interested  In  the  land.  Section  43  d 
rects  that  notice  under  these  sections  shall  I 
given  by  publication  each  week  for  two  su 
ceedlng  weeks  in  at  least  two  newspaper 
such  as  the  town  council  or  board  of  alderm* 
may  order,  and  by  posting  three  or  mo: 
copies  of  the  notice  in  conspicuous  publ 
places  on  or  near  the  place  of  the  propose 
Improvement.  As  the  interest  of  a  tenai 
from  month  to  month  or  from  year  to  yei 
in  the  land  is  created  usually  by  an  oral  U 
ting,  and  consequently  does  not  appear  in  tl 
land  records,  it  would  scarcely  be  practical] 
for  a  town  council  or  board  of  aldermen,  i 
the  case  may  be,  or  for  the  commissioners 
estimate  and  assessment  to  ascertain  the  hoi 
er  of  such  an  interest,  and  to  give  him  p« 
sonal  notice  of  the  proceedings.  The  statui 
therefore,  wisely  provides  merely  for  nott 
of  the  proceedings  by  publication  and  tl 
posting  of  copies  of  the  notice.  Having  gl 
en  the  notice  prescribed  by  section  43,  t 
commissioners  were  authorized  to  hear  as 
determine  the  claims  of  all  persons  interest 
in  the  land  sought  to  be  appropriated,  and  c 
portunity  was  afforded  for  all  such  persons 
appear  and  be  heard.  By  the  publication 
the  notice  In  the  newspapers  and  the  posti: 
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of  copies  of  it,  as  directed  by  the  statute,  the 
plaintiff  bad  constructive,  if  not  actual,  notice 
of  the  meeting  of  the  commissioners.  It  -was 
his  duty  to  have  attended  that  meeting,  and 
to  hare  presented  his  claim.  If  be  had  done 
this,  and  the  commissioners  had  disallowed  his 
claim,  and  bad  reported  its  disallowance,  he 
would  have  been  entitled  to  personal  notice  of 
the  filing  of  their  report,  provided  for  In  section 
35.  and  could  have  filed  his  notice  of  Intention 
to  claim  a  Jury  trial  and  his 'claim  for  such 
trial,  and  thus  had  his  claim  for  damages 
passed  on  by  a  Jury;  or,  if  the  commissioners 
had  ignored  his  claim,  and  omitted  It  from 
their  report,  he  would  have  been  In  a  position, 
having  first  presented  his  claim  to  the  city 
council,  as  required  by  the  statute,  to  main- 
tain an  action  of  trespass  on  the  taking  of  the 
land.  Pettis  v.  Olty  of  Providence,  11  R.  I. 
372.  Bat,  having  failed  to  appear  before  the 
commissioners  In  response  to  the  notice,  he 
cannot  now  be  permitted  to  urge  that  the  pro- 
ceedings were  unauthorized,  and  to  assert  a 
claim  for  damages,  for  the  taking  of  the  land. 
Brown  v.  County  Com'rs,  12  Mete.  (Mass.)  208. 
Defendant's  petition  for  a  new  trial  granted, 
and  case  remitted  to  the  common  pleas  divi- 
sion, with  direction  to  render  Judgment  for  the 
defendant  for  costs. 


McCLOSKEY  v.  MOIES,  Town  Treasurer. 

(Supreme  Court  of  Rhode  Island.    Nov.  8,  1895.) 

Dsrscnvs  Hiobwats— Notice  to  Town— Qubs- 

tiojt  »o»  Jurt. 

1.  Under  Pub.  St  c.  66,  {  1,  requiring  towns 
to  keep  their  highways   so  that  they   will  be 

safe  and  convenient"  at  all  seasons  of  the  year, 
*  town  is  liable  for  injuries  from  a  fall  caused  by 
(iipping  on  ice  due  to  rain  collecting  during  an  un- 
usually cold  season  in  a  defective  depression  in 
a  sidewalk  of  a  bridge,  from  which  it  could  not 
escape,  and  freezing,  when  the  accident  would  not 
nave  occurred  had  the  defect  not  existed. 

2.  A  formation  of  ice  resulting  from  water 
"iBerting  in  a  depression  in  a  sidewalk  of  a 
bridge  is  not  an  obstruction  caused  solely  by  ice 
or  snow,  as  contemplated  by  Pub.  St  c.  65,  g 
!•>.  exempting  towns  from  liability  for  injuries 
rwulting  therefrom,  unless  proper  notice  of  the 
<**truction  has  been  given  to  the  surveyor  of 
aichways. 

3.  The  question  whether  or  not  a  highway  is 
nofective,  so  as  to  render  a  town  liable,  is  for  the 
jury. 

Action  by  Nicholas  McCloskey  against 
Charles  P.  Moles,  town  treasurer,  for  personal 
injury  caused  by  a  defective  sidewalk.  There 
was  Judgment  of  nonsuit,  and  plaintiff  peti- 
tions for  a  new  trial.    Granted. 

Hugh  J.  Carroll,  for  plaintiff.  B.  M.  Bos- 
Forth,  for  defendant 

TILLINGHAST,  J.  This  is  an  action  of  the 
ase  for  negligence.  The  declaration  sets  out 
that  the  plaintiff,  while  crossing  that  part  of 
the  bridge  at  Valley  Falls,  on  Broad  street, 
which  is  situated  In  the  town  of  Lincoln,  being 
'a  the  exercise  of  due  care,  slipped  and  fell  on 
»>me  ice  which  had  formed  on  the  sidewalk  of 
sild  bridge,  and  was  Injured.    It  also  alleges 
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that  said  bridge  was  out  of  repair,  In  that  It 
had  sagged  at  the  place  where  the  accident 
happened,  causing  a  depression  or  hollow  In  the 
sidewalk  thereof,  by  reason  of  which  the  wa- 
ter had  collected  there,  and,  becoming  frozen, 
rendered  said  sidewalk  slippery  and  danger- 
ous to  travelers,  and  that  it  had  been  in  said 
defective  condition  and  out  of  repair  for  a  long 
time.  At  the  trial  of  the  case  in  the  common 
pleas  division,  after  the  plaintiff  had  submitted 
his  evidence,  the  court,  on  motion  of  the  de- 
fendant's attorney,  nonsuited  him,  on  the 
ground  that  he  had  not  first  given  the  notice 
required  by  Pub.  St  R.  I.  c.  65,  $  15,  and  that 
be  had  not  shown  that  the  accident  would 
have  occurred  If  the  ice  had  not  been  there; 
whereupon  the  plaintiff  duly  excepted,  and  the 
case  is  now  before  us  on  his  petition  for  a 
new  trial,  on  the  ground  of  alleged  error  on  the 
part  of  the  court  In  entering  the  nonsuit 

The  evidence  offered  shows  that  on  the  17th 
of  December,  1891,  at  about  6  o'clock  in  the 
evening,  the  plaintiff,  while  crossing  said 
bridge  on  his  way  home  from  his  work,  slip- 
ped on  some  ice  which  had  formed  in  a  de- 
pression or  hollow  on  the  sidewalk,  caused 
by  the  sagging  of  the  bridge,  and  was  se- 
riously Injured;  that  it  was  dark  at  the  time; 
and  that  the  plaintiff  had  no  knowledge  of  the 
existence  of  the  ice  until  he  slipped  and  fell 
thereon.  It  also  shows  that  the  floor  of  the 
sidewalk  where  the  accident  happened  was 
water-tight,  and  that  the  water  which  col- 
lected there  could  not  flow  off  at  the  side  of 
the  bridge  because  of  a  plank  which  was  nail- 
ed onto  It,  and  which  was  two  Inches  above 
the  center  of  the  depression  or  sag;  that  the 
Ice  covered  a  space  variously  estimated  by  the 
witnesses  at  from  a  yard  square  to  a  strip  nine 
feet  in  length  and  fifteen  inches  In  width,  and 
from  half  an  inch  to  an  inch  and  a  half  in 
thickness;  and  that  the  water  had  collected 
from  a  recent  fall  of  rain,  and  could  not  es- 
cape until  It  rose  to  a  sufficient  height  to  flow 
over  the  board  or  plank  at  the  side. 

In  this  state  of  proof,  the  plaintiff's  coun- 
sel contends  that  the  case  should'  have  been 
submitted  to  the  jury  upon  the  question  as  to 
whether  said  bridge  was  defective  and  out  of 
repair  by  reason  of  said  depression  or  sag,  and 
also  whether  the  same  was  not  one  of  the 
proximate  causes  of  the  accident;  and  in  this 
connection  he  argues  that  the  action  of  the 
elements  In  the  formation  of  the  Ice  was  a 
natural  and  probable  result  of  the  condition  In 
which  the  bridge  was  allowed  to  remain  by  the 
town,  and  that  the  injury  to  the  plaintiff  would 
not  have  resulted  but  for  said  defect  Tbe  de- 
fendant's counsel,  on  the  other  hand,  contends 
that,  under  the  statute  above  cited,  the  liabil- 
ity of  towns  for  injury  to  persons  caused  by 
ice  obstructing  a  highway  attaches  only  after 
notice  of  the  particular  obstruction  has  been 
given  to  the  surveyor  of  highways  in  writing, 
and  24  hours  have  elapsed  between  the  time  of 
giving  such  notice  and  the  time  of  the  injury. 

Pub.  St.  R.  I.  c.  65,  g  1,  imposes  upon  towns 
the  duty  of  keeping  their  highways  in  repair 
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and  mended,  so  that  the  same  may  be  safe  and 
convenient  for  travelers  at  all  seasons  of  the 
year.  By  the  term  "safe  and  convenient"  Is 
not  meant,  however,  that  they  shall  be  ab- 
solutely safe  or  free  from  defects,  but  reason- 
ably so;  that  Is  to  say,  when  the  traveled 
way  Is  without  obstruction  or  structural  defects 
which  endanger  the  safety  of  travelers,  and  is 
sufficiently  level  and  smooth  to  enable  per- 
sons, by  the  exercise  of  ordinary  care,  to  travel 
with  safety  and  convenience,  it  is  "safe  and 
convenient,"  within  the  meaning  of  said  stat- 
ute, and  the  town  has  discharged  Its  full  duty 
in  the  premises.  See  Dill.  Mun.  Corp.  (4th 
Ed.)  8  1003.  The  mere  fact  that  a  highway  is 
slippery  from  the  presence  of  Ice  or  snow  there- 
on, so  that  a  person  may  be  liable  to  slip  and 
fall  upon  it  whUe  in  the  exercise  of  ordinary 
care,  does  not  constitute  a  defect  under  the 
statute,  so  as  to  render  the  town  liable  for  an 
injury  sustained,  unless  notice  shall  have  been 
given  as  aforesaid.  But,  ordinarily,  whether 
or  not  a  given  highway  is  defective,  so  as  to 
enable  a  party  injured  thereon  to  maintain  an 
action  against  the  town,  is  a  question  of  fact 
for  the  Jury.  See  cases  cited  in  2  Dill.  Mun. 
Corp.  p.  1225,  note  2.  And,  In  determining 
this  question,  the  location  and  use  of  the  high- 
way, the  season  of  the  year,  the  place  of  the 
accident,  the  time  of  day  or  night,  the  manner 
and  nature  of  the  accident,  and  all  the  other 
circumstances  which  throw  light  upon  the  hap- 
pening thereof,  should  be  taken  into  consid- 
eration. 

We  do  not  think  the  statute  above  referred 
to,  relating  to  notice  of  an  obstruction  caused 
by  snow  or  Ice,  is  applicable  to  the  case  at 
bar,  that  statute  evidently  having  reference  to 
obstructions  In  the  highway  caused  solely  by 
the  presence  of  snow  and  Ice.  Here  it  is  al- 
leged—and there  Is  evidence  tending  to  show- 
that  the  highway  itself  was  defective;  that  the 
defect  was  one  of  the  proximate  causes  of  the 
accident;  and  that  the  accident  would  not 
have  happened  but  for  the  existence  of  such 
defect.  The  case,  therefore,  falls  within  the 
decision  of  this  court  in  Hampson  v.  Taylor, 
15  R.  1. 83,  8  Atl.  331,  and  23  Atl.  732,  In  which 
it  was  held  that  where  the  injury  results  from 
a  combination  of  two  causes,  both  in  their 
nature  proximate,— one  a  defect  in  the  high- 
way, and  the  other  a  natural  cause  or  a  pure 
accident,  for  which  neither  party  Is  responsi- 
ble,—the  town  Is  liable,  provided  the  injury 
would  not  have  been  sustained  but  for  the 
defect  in  the  highway.  We  are  therefore  of  the 
opinion  that  the  court  erred  In  granting  the 
nonsuit,  and  that  the  plaintiff  Is  entitled  to  a 
new  trial.    Petition  for  new  trial  granted. 


STA'i'E  v.  GOODLEY. 
(Court  of  General  Sessions  of  the  Peace  and  Jail 

Delivery  of  Delaware.     Peb.  19,  1889.) 

Manslaughter— Pointing  Pistol— Evidbncb  or 

Intent. 

On  an  indictment  for  manslaughter' under 

Act  April  8,  1881,  {  3,  prohibiting  the  intentional 


pointing  of  firearms  at  any  person,  and  providing 
that  if  death  results  from  the  discharge  of  such 
weapon,  the  person  pointing  the  same  shall  be 
guilty  of  manslaughter,  the  state  must  prove  af- 
firmatively that  the  pointing  was  intentional. 

Taylor  E.  Goodley  was  Indicted  for  man- 
slaughter.    Acquitted. 

Goodley,  Turner,  and  several  others  were  en- 
gaged In  shooting  at  a  target  with  a  pistol. 
Goodley  jestingly,  and  not  knowing  that  the 
pistol  was  loaded,  pointed  it  at  Turner,  say- 
ing that  he  would  shoot  him.  The  pistol  was 
fired,  and  Turner  dropped,  mortally  wounded. 
He  died  on  the  evening  of  the  same  day. 
Before  his  death  Turner  made  a  statement, 
saying  that  the  shooting  was  accidental. 
Goodley  was  held  by  the  coroner,  and  after- 
wards indicted  for  manslaughter. 

John  Biggs,  Atty.  Gen.,  and  Thomas  Davis, 
Dep.  Atty.  Gen.,  for  the  State.  Benjamin 
Nields,  for  defendant 

COMEGYS,  C.  J.  (charging  Jury).  This 
is  an  indictment,  the  third  count  of  which  is 
upon  the  third  section  of  a  statute  passed  at 
the  January  session,  1881,  of  the  general  as- 
sembly, entitled  "An  act  providing  for  the 
punishment  of  persons  carrying  concealed 
deadly  weapons."  That  section  provides  as 
follows:  "That  It  shall  be  unlawful  for  any 
person,  either  In  jest  or  otherwise,  Intention- 
ally to  point  a  gun,  pistol  or  other  firearm  at 
or  towards  any  other  person  at  any  time  or 
place.  Any  person  violating  any  provision  of 
this  section  shall,  upon  conviction  thereof,  pay 
a  flne^  of  not  less  than  ten  dollars  nor  more 
than  "one  hundred  dollars  and  the  cost  of 
prosecution,  and  should  death  result  to  auy 
person  by  the  discharge  of  such  gun,  pistol 
or  other  firearm  while  so  pointed,  the  person 
pointing  the  same  shall  be  guilty  of  man- 
slaughter when  such  killing  shall  not  amount 
to  murder,  and  shall  be  punished  according- 
ly." The  Indictment  contains  three  counts 
or  charges  against  the  prisoner.  The  first  ia 
the  usual  common-law  count  The  second  ia 
one  composed  as  the  other,  except  that  it 
embodies  also  the  circumstances  of  this  case 
and  expressions  of  said  section.  The  third  it 
upon  said  third  section  entirely,  Introducing 
some  language  which  has  been  objected  u 
by  the  prisoner's  counsel  In  your  presence 
but  which  the  court  decided  was  properlj 
used  therein.  The  Intent  of  the  legislature 
In  passing  the  said  third  section  of  the  aci 
(the  one  I  have  quoted),  was  to  provide  < 
statutory  punishment  for  those  who,  by  uslnj 
firearms,  in  sport  or  jest  even,  cause  tin 
death  of  others,  although  It  also  Includes  ev 
ery  Illegal  use  thereof.  If  no  consequence 
result  from  the  mere  act  of  pointing  firearm; 
at  or  towards  the  person  of  another,  and  1 
be  done  jestingly  or  in  mere  sport  or  play 
It  still  is  an  offense  by  the  said  third  section 
called  a  "misdemeanor,"  which,  without  th' 
section,  it  would  not  be,  because  of  the  at 
sence  of  intent  to  do  a  wrong.  The  mer 
pointing  the  weapon  at  or  towards  the  perso 
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of  another  Intentionally,  though  without  any 
design  to  do  more,  Is  therefore  a  misde- 
meanor. If  death  ensue  from  such  act  of 
pointing,  It  is  manslaughter  at  the  least,  and 
murder  If  there  be  any  facts  or  circumstan- 
ces, established  by  proof,  which  indicate  that 
the  shooting  was  attended  by  those  signs  or 
Indicia  which,  In  law,  show  malice,— that  is, 
(or  example,  Intent  to  take  life,  or  reckless 
disregard  of  the  lives  of  others  amounting  to 
felonious  purpose. 

This  indictment  has  been  tried  upon  the  be- 
fore-mentioned third  count,  and  the  defense 
has  been  made  to  it  The  third  section  of  the 
statute  makes  it  unlawful*  for  any  person,  in 
lest  or  otherwise,  intentionally  to  point  a  gun, 
pistol,  or  other  firearms,  at  or  towards  any 
other  person,  etc.  There  is  no  dispute  about 
these  facts:  That  the  prisoner,  at  the  time 
:harged  in  the  indictment,  had  in  his  hands 
ind  possession  a  loaded  pistol,  which  he  dis- 
charged, and  that  Harvey  Turner  was  struck, 
by  the  ball  shot  forth,  In  the  abdomen,  and 
that  he  died  of  the  wound  soon  afterwards. 
But  the  learned  counsel  for  the  prisoner,  re- 
ferring to  the  statute,  claims  that  the  state 
iiost  show  affirmatively  that  the  act  of  point- 
Jig  the  pistol  by  the  prisoner  was  an  inten- 
:lonal  act  on  bis  part,  and  that  this  has  not 
*en  done.  This  contention  Is  a  proper  one 
o  be  made  in  any  case  where  Intent  is  the  es- 
■ence  of  the  offense  charged,  which  It  Is  here. 
rhe  question  then  (and  it  Is  for  you,  and  not 
be  court,  to  decide  It)  Is,  did  the  prisoner  at 
he  bar  point  the  pistol,  which  on  that  occasion 
ie  held  In  bis  hand,  Intentionally  at  or  to- 
wards the  person  of  Harvey  Turner,  the  de- 
ceased? That  is,  did  the  prisoner  purposely 
xiint  the  weapon  at  or  towards  (that  Is,  in  the 
Urection  of)  Harvey  Turner?  The  question 
«■  not  whether  the  prisoner,  by  the  act  of 
Minting,  intended  to  discharge  it  against  the 
leceased,  but  did  he  mean  or  Intend  to  point 
t  at  the  deceased?  If  you  find,  from  the  evl- 
knee  before  you,  that  the  prisoner's  act  of 
aiming  was  an  Intentional  act  on  his  part, 
hen  it  makes  no  sort  of  difference,  under  the 
jw  I  have  read  to  you,  whether  such  act  were 
otirely  Innocent  in  Itself,  or  free  from  pur- 
use  of  mischief  to  the  deceased.  The  law  has 
ecn  violated,  and  the  prisoner  is  guilty  under 
ae  indictment  How  la  the  intention  of  a 
arty  to  do  an  act  to  be  shown?  By  the  ex- 
resslon  of  purpose  to  do  that  act  and  also  by 
i-tsi  and  conduct  which,  of  themselves,  are 
■consistent  with  any  other  theory  than  that 
e  meant  to  do  it  Now,  it  is  for  you  to  say 
whether  the  prisoner,  having  in  his  hand  and 
rider  his  control  the  pistol  In  proof  before  you, 
od  which  was  discharged,  while  so  In  his 
and,  against  the  person  of  Harvey  Turner, 
Kant  to  point  It  at  or  towards  him.  Bald  Tur- 
er.  The  simple  question,  I  repeat  Is  not 
nether  the  prisoner  Intended  the  consequen- 
*  which  resulted  from  the  pointing,  but  did 
p  intend  to  point  the  pistol  at  or  towards 
urucr's  person,  when  he  did  so  point  It?    If 


you  are  satisfied,  beyond  a  reasonable  doubt 
that  the  pointing  was  Intended  by  the  prisoner, 
then  he  Is  guilty,  and  your  verdict  should  be 
accordingly.  But  if  there  has  been  anything 
proved  before  you  that  raises  In  your  minds  a 
reasonable  doubt  of  the  intent  to  point  then 
the  prisoner  is  entitled  to  the  benefit  of  that 
doubt  and  should  be  acquitted.  But  this 
doubt  must  be  supported  always,  and  In  all 
eases  of  criminal  "charge,  by  actual  proof  of 
facts  or  circumstances  from  which  a  doubt 
may  arise,  and  not  made  to  depend  in  any 
way  on  mere  belief,  Imagination,  or  conjecture. 
In  compliance  with  the  request  made  by  the 
attorney  general,  we  charge  you  that,  if  you 
should  be  satisfied  by  the  proof  in  this  case 
that  the  prisoner  Is  not  guilty  of  manslaugh- 
ter, as  charged,  you  may  convict  him  of  as- 
sault merely,  if  you  choose  so  to  da 

Verdict,  guilty  of  assault 


STATE  v.  WALKER. 

(Court  of  Oyer  and  Terminer  of  Delaware. 
Sept.  21,  1887.) 

Murder  ob  Manslaughter  —  Presumption   of 
Malice— Evidence. 

1.  Mere  words  or  gestures,  however  offensive 
or  Insulting,  will  not  reduce  homicide  from  mur- 
der to  manslaughter. 

2.  Where  the  killing  is  admitted,  if  a  dead- 
ly weapon  be  used,  malice  aforethought  is  pre- 
sumed, unless  rebutted  by  defendant 

3.  Proof  of  malice,  expressed  or  implied,  is 
necessary  to  a  conviction  for  murder. 

4.  Killing  in  self-defense  is  justifiable  only 
where  every  means  of  escape  has  been  exhausted. 

Jackson  Walker  was  Indicted  for  murder, 
and  convicted  of  murder  In  the  second  degree. 

John  Biggs,  Atty.  Gen.,  and  Thomas  Davis, 
Dep.  Atty.  Gen.,  for  the  State.  Austin  Har- 
rington, for  defendant 

COMEGYS,  0.  J.  (charging  jury).  All  homi- 
cides, by  the  law  of  this  state,  are  either  justi- 
fiable, excusable,  or  felonious.  Justifiable 
homicides  are  such  as  are  authorized  by  law. 
familiar  examples  of  which  are  the  execution 
of  a  prisoner  by  a  sheriff  under  legal  sen- 
tence, the  suppression  by  peace  officers  of  a 
riot  when  It  cannot  be  put  down  otherwise, 
etc.  Excusable  homicides  are  those,  not  prop- 
erly justifiable,  but  allowable  under  certain 
circumstances,— for  example,  defense  of  one's 
own  person  or  that  of  some  member  of  his 
household,  as  wife,  children,  servant  Felo- 
nious homicides,  in  their  turn,  are  divided  Into 
such  as  are  designated  as  malicious  and  not 
malicious.  Homicides  that  are  not  malicious 
are  manslaughters;  those  malicious,  are  mur- 
ders. I  will  take  these  up  In  the  order  in  which 
I  have  referred  to  them,  and  endeavor  to  give 
to  you,  In  plain  language,  their  several  dis- 
tinctions from  each  other,  except  that  I  shall 
not  go  further  Into  the  subject  of  justifiable 
homicides,  as  this  Is  not  one  of  them.   It  Is  clalm- 
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ed  by  the  prisoner's  counsel  to  come  strictly  and 
folly  within  the  class  called  "homicides  In  self- 
defense."  The  placing  the  prisoner's  case 
upon  this  ground  makes  it  necessary  that  I 
should  go  Into  the  law  of  murder  and  man- 
slaughter, not  only  to  distinguish  one  from 
the  other,  and  from  the  present  defense,  but 
also  to  enable  you  to  understand  the  conten- 
tion of  the  attorney  general  that  the  case  is 
one  of  murder  of  the  first  degree,  as  charged 
in  the  indictment  I  shall  also  Instruct  you 
sufficiently,  I  trust,  in  the  law  of  self-defense, 
to  enable  you  to  determine  whether  this  Is 
a  case  of  that  kind. 

Murder  Is  the  unlawful  killing  by  one  man 
of  another  with  malice  aforethought.  Wher- 
ever one  kills  another,  with  a  wicked  purpose 
of  taking  his  life  or  doing  him  some  great 
bodily  harm,  it  is  murder,  and  murder  of  the 
first  degree.  Where,  also,  one,  in  endeavoring 
to  perpetrate  some  crime  punishable  with 
death,  kills  another,  he  is  guilty,  by  our  stat- 
ute, of  murder  of  the  first  degree.  Where 
one,  in  endeavoring  to  commit  some  felonious 
crime,  kills  a  human  being,  or  kills  one  in  do- 
ing some  deliberate,  cruel  act,  he  is  also  guilty 
of  murder,  but  not  murder  of  the  first  degree 
as  our  statute  describes  it,  but  is  guilty  of 
the  crime  of  murder  of  the  second  degree  un- 
der the  statute.  These  are  cases  of  malicious 
homicide,  and  without  the  ingredient  of  mal- 
ice, there  can  be  no  murder.  Now,  what  is 
malice,  to  make  a  homicide  murder?  Malice 
is  a  state  and  condition  of  the  mind  or  heart, 
which  is  best  understood  as  wickedness.  Its 
existence  in  the  case  of  a  homicide  is  shown 
by  the  character  of  the  act  done.  If  there  be 
preconceived  purpose  to  take  life,  as  shown 
by  threats,  lying  In  wait,  the  selection  of  a 
deadly  instrument  or  weapon,  likely  to  pro- 
duce death,  and  use  of  it  in  pursuance  of  the 
threats,  etc.,  it  is  called  "express  malice  afore- 
thought," and  "murder  of  the  first  degree." 
Where  such  or  the  like  circumstances  do  not 
exist,  and  yet  the  wantonness  of  the  act  done, 
as  shooting  or  driving  into  a  crowd,  or  Its 
wickedness,  in  the  deliberateness  and  cruelty 
with  which  It  is  perpetrated,  evinces  a  de- 
praved and  vicious  disposition,  or,  as  it  is 
sometimes  expressed,  a  heart  regardless  of 
social  duty  and  fatally  bent  on  mischief,  then 
there  is  malice  implied  in  law,  and  murder 
of  the  second  degree.  These  degrees  were 
unknown  to  our  law  before  1852.  Every  ma- 
licious homicide  was  punishable  with  death 
down  to  that  time.  Now  those  of  the  second 
degree  are  punished  by  imprisonment  for  life. 

Manslaughter  is  committed,  generally,  where 
two  men  fight  upon  a  sudden  affray,  and,  In 
the  heat  of  blood,  one  kills  the  other.  If  the 
fight  were  originated  between  them  with  the 
purpose  of  taking  life,  and  one  were  slain, 
It  would  be  murder  of  the  first  degree.  The 
mutual  agreement  to  fight  to  the  death  if  ncc- 
es-iary  would  not  remove  such  a  homicide 
from  the  scope  of  murder  of  the  first  degree. 
Killing  a  man  iu  a  duel  is  murder  of  such 


degree.    The  contest,  to  avoid  a  higher  crime 
than  manslaughter,   must  have  been  unpre- 
meditated and  sudden,  and  the  slaying  must    : 
have  been  under  the  influence  of  such  a  de- 
gree of  heat  or  transport  of  passion  as  virtual- 
ly  to  deprive  the  slayer  of  control  over  him-    i 
self.    If  the  jury  do  not  find  this  to  be  the 
case,  then  they  would  be  Justified  In  believ- 
ing that  the  slayer  acted  under  the  influence 
of  preconceived  malice  or  design,  and  availed 
himself  of  the  occasion   to  exercise  it,   and 
therefore  should  find  him  guilty  of  murder  of  : 
the  first  degree. 

Self-defense,  or  killing  another  In  defense  i 
of  one's  own  person*,  is,  mostly,  where  one  is 
suddenly  assailed  by  another  without   any 
fault  on  his  part,  and  under  such  circumstan- 
ces as  to  give  him  just  and  reasonable  ground 
to  believe  that  he  is  in  danger  of  losing  his 
life  or  suffering  some  great  bodily  harm,  or. 
as  oftentimes  expressed,  to  Indicate  the  de- 
gree of  such  harm,  enormous  bodily  harui. 
In  such  case  the  assailed  need  not  wait  for  i 
the  apprehended  injury  by  his  adversary,  but 
may  take  his  life  If  necessary  to  protect  his 
own  person.     But,  before  he  may  do  this,  he 
must  do  all  in  the  power  of  a  reasonable  man, 
similarly  circumstanced,  to  avoid  the  assault 
of  his  adversary,    if  it  be  so  suddenly  made, 
and  with  such  a  weapon  as  is  likely  to  pro- 
duce death,  or  such  enormous  bodily  harm  as 
to  imperil  life,  and  the  assailed  cannot  escape 
the  fury  of  his  adversary,  he  may  slay  his 
enemy.     But,  with  whatever  weapon  the  at- 
tack is  made  or  attempted,  If  there  are  means 
of  escape  open  to  the  assailed,  he  may  not 
take  the  other's  life  until  they  have   been 
tried,  and  failed  to  protect.     In  other  words, 
he  must  retreat  from  his  assailant  or   pur- 
suer as  far  as  he  can,  and  never,  until    he 
has  done  this  unavaillngly,  can.  he  meet  his 
opponent  and  slay  him.     This  Is  Illustrated. 
by  the  familiar  instance  given  of  two  men 
In  a  room,  and  one  assailing  another,  to  take 
his  life  or  Inflict  upon  him  some  great  harm. 
as  mentioned.     In  such  case,   the  assailed 
must  retreat  as  far  as  he  can,— be  driven  to 
the  wall,  as  we  often  say,  figuratively,  with 
respect  to  other  pressure  In  life,— before  he 
takes  upon  himself  the  final  remedy  for  pro- 
tection.    If  life  or  person  can  be  protected  in 
any  other  way  than  by  taking  life,  It  must  be 
done,  or  the  homicidal  act  will  be  treated   in 
law  as  a  malicious  or  murderous  one.       The 
law  is  so  tender  of  human  life  that  no  man 
must  take  that  of  another  man,  even  in   the 
exercise  of  what  is  oratorically  called     th« 
"sacred  right  of  self-defense,"  unless  he.  has 
no  power  reasonably  within  his  reach,  t>y  re^ 
treat  or  otherwise,  to  save  his  own  life,  -with 
out  doing  so,  or  protecting  his  own  peraot 
from  great  and  dangerous  harm. 

Having  now  given  you,  I  hope,  all  neees 
sary  Instruction  about  the  law  of  homicide 
I  will  turn  my  attention  to  the  prayers  o 
respective  counsel  in  this  trial.  And  x  <w-ii 
take  those  of  the  attorney  general  first.       i<< 
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the  first  I  answer  In  the  affirmative;  that  is, 
that  Barr's  quarrel  with  the  prisoner  has,  of 
itaelf,  nothing  to  do  with  the  case.  Bnt 
I  think  It  proper  to  add  that  If,  from  the 
drcumstances  deposed  to  by  the  witnesses  for 
the  defense,  If  yon  believe  their  testimony 
with  respect  to  them,  and  discredit  that  of 
the  state's  -witnesses  with  respect  to  the  mat- 
ter, yon  think  a  reasonable  man  would  have 
been  Justified  in  believing  that  Mnlvey  was 
advancing  upon  him  as  an  accomplice  or  con- 
federate of  Barr,  then  the  case  is  the  same 
as  if  Barr  bad  acted  alone,  and  been  where 
Mnlvey  was  at  the  time  of  the  fatal  blow. 
Under  such  drcnmstances,  whatever  he  could 
have  done  to  Barr  could  have  been  done  to 
Mnlvey.  I  have  already  gone  into  the  law 
far  enough  to  point  out  to  you  that  life  can- 
not be  taken,  if  adequate  protection  by  re- 
treat or  otherwise  can  be  secured  otherwise. 
To  the  second  I  answer  that  no  mere  words 
or  gestures  will  reduce  homicide  from  murder 
to  manslaughter,  no  matter  how  offensive  or 
insulting  they  may  be.  If  such  excuse  only 
exist  for  the  use  of  a  deadly  weapon,  the  law 
affixes  the  term  "malicious"  to  the  act,  and  it 
■  murder.  To  the  third  I  answer  that  it  is 
troe  that  the  natural  and  probable  conse- 
quences of  an  act— that  Is,  those  that  are 
likely  to  flow  from  It— are  presumed,  in  law, 
to  be  intended  by  the  actor,  and  the  burden 
of  showing  the  contrary  is  on  him;  and,  fur- 
ther, that,  where  killing  is  admitted,  It  Is  pre- 
sumed to  be  done  with  malice  aforethought,  if 
a  deadly  weapon  be  used. 

With  regard  to  the  prayers  of  the  pris- 
oner's counsel,  I  answer:  As  to  the  first  I 
answer  that,  to  Justify  taking  life  by  a  per- 
son assailed,  it  must  be  to  protect  his  own,  or 
his  person,  from  great  bodily  harm,  and  there 
amst  be  no  other  way  open  to  him,  as  a  rea- 
sonable man,  by  retreat  or  otherwise,  to  do 
•a  In  such  a  dilemma  any  weapon  of  de- 
fense may  be  used.  As  to  the  second  the 
lav  does  not  Imply  malice  In  any  case  where 
death  ensues  from  the  use  of  a  weapon  nei- 
ther deadly  nor  dangerous  in  Itself;  bnt, 
whether  it  be  dangerous  or  deadly  is  a  ques- 
tion for  the  Jury,  upon  satisfactory  proof  of 
what  tt  was,  or.  If  such  cannot  be  made,  of 
the  effect  It  produced.  Of  course,  no  one  can 
be  convicted  of  murder  without  proof,  ex- 
press or  Implied,  of  malice.  As  to  the  third 
I  repeat  the  substance  of  the  charge  in  the 
TaHey  Case,  33  AtL  181,  upon  this  point  of 
reasonable  doubt,-4hat  if  you,  gentlemen, 
after  a  calm  review  of  all  the  testimony  in 
this  case,  and  regarding  it  alone,  have  in  your 
minds  a  reasonable  doubt  of  the  guilt  of  the 
prisoner,  a  doubt  growing  out  of  the  testi- 
nony  before  you,  the  prisoner  is  entitled  to 
the  benefit  of  that  doubt,  and  ought  to  be  ac- 
quitted In  manner  and  form  as  he  stands  in- 
dieted,  which  is  for  murder  of  the  first  de- 
cree. But,  if  you  so  doubt,  and  yet  believe, 
from  the  testimony  before  you,  that  he  is 
enflty  either  of  murder  of  the  second  degree 
or  of  manslaughter,  as  I  have  denned  them, 


respectively,  to  you,  you  may  convict  him,  In 
your  discretion,  of  that  one  of  them  which, 
in  your  judgment,  the  facts  will  support  you 
In  determining. 

Verdict  of  murder  in  the  second  degree. 


EICHMAN  v.  HERSKER.     (No.  301.) 

(Supreme  Court  of  Pennsylvania.     Oct  7, 
1895.) 

Appeal  —  Review  op  Findings  of  Referee  — 
Mutual  Insurance  Companies  — Liability  of 
Members— Premium  Notb  —  Limitation  of  Ac- 
tions— Accrual  of  Cause— Decree  —  Collat- 
eral Attack — Parties  —  Estoppel  to  Plead 
Fraud 

1.  The  supreme  court  cannot  go  behind  the 
findings  of  fact  by  a  referee  appointed  under 
Act  1874,  except  where  the  assignment  of  er- 
ror is  such  as  could  be  heard  if  the  trial  had 
been  according  to  common  law  before  a  Jury. 

2.  Where  a  mutual  insurance  company  bor- 
rowed money  from  banks  to  pay  losses,  and  aft- 
erwards borrowed  money  from  another  to  pay 
the  banks,  and  confessed  judgment  in  favor  of 
the  second  lender,  the  members  were  liable  for 
the  debt  represented  by  the  judgment  as  for 
an  original  loss,  though  the  directors  also  con- 
fessed judgment  to  the  second  lender  as  addi- 
tional security. 

3.  The  statute  of  limitations  does  not  com- 
mence to  run  against  a  cause  of  action  on  a  pre- 
mium note  given  by  a  member  of  a  mutual  in- 
surance company,  providing  for  payment  in 
such  sums  as  the  company  may,  for  the  pur- 
pose of  paying  losses,  require,  until  an  assess- 
ment is  levied. 

4.  The  fact  that  the  company  was  dila- 
tory in  levying  the  assessment  did  not  start  the 
running  of  the  statute. 

5.  A  decree  authorizing  the  receiver  of  an 
insolvent  mutual  insurance  company  to  levy  an 
assessment  on  the  members  to  pay  the  com- 
pany's debts  could  not  be  attacked  by  a  mem- 
ber in  an  action  against  him  for  the  assessment 
on  his  premium  note. 

6.  A  member  of  an  insolvent  mutual  insur- 
ance company  is  not  a  necessary  party  to  a  bill 
by  another  member,  who  sustained  a  loss  and 
obtained  judgment  thereon,  against  the  com- 
pany for  the  appointment  of  a  receiver. 

7.  One  induced  to  become  a  member  of  a 
mutual  insurance  company  through  false  rep- 
resentations of  a.i  agent  as  to  the  number  of 
members  could  not,  in  an  action  against  him  on 
his  premium  note  to  recover  an  assessment  by 
a  subsequently  appointed  receiver  of  the  com- 
pany, set  up  fraud  in  defense,  where,  after  he 
discovered  the  fraud,  he  paid  assessments,  and 
other  parties  thereafter  became  members  of  the 
company. 

Appeal  from  court  of  common  pleas, 
Schuylkill  county. 

Action  by  John  Elchman,  receiver  of  the 
North  Schuylkill  Mutual  Fire  Insurance  Com- 
pany, against  John  Hersker,  on  a  premium 
note  to  recover  an  assessment.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

A.  W.  Schalck  and  James  Ryon,  for  appel- 
lant.   Geo.  J.  Wadlinger,  for  appellee. 


DEAN,  J.  On  June  8, 1874,  John  Elchman, 
now  the  plaintiff,  receiver,  and  10  other  citi- 
zens of  Schuylkill  county,  secured  a  charter 
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tor  the  North  Schuylkill  Mutual  Fire  Insur- 
ance Company  of  Mahanoy  City.  They  at 
once  organized  the  company,  and  commenced 
to  solicit  insurance,  appointing  Carl  Scheuer- 
man  general  agent.  He,  on  15th  of  July, 
1874,  called  on  the  defendant,  John  Hersker, 
and  urged  him  to  take  out  a  policy,  repre- 
senting that  the  company  was  doing  a  pros- 
perous business,  and  had  then  issued  about 
525  policies.  Hersker  made  application  for 
a  $2,000  policy.  The  application  is  as  fol- 
lows: "For  value  received,  and  In  considera- 
tion of  a  policy  of  insurance  to  be  issued  by 
the  North  Schuylkill  Mutual  Fire  Insurance 
Company,  of  Pennsylvania,  upon  the  approv- 
al of  my  application  of  insurance  in  said 
company  of  this  date,  I  promise  to  pay  the 
said  company  such  sum  or  sums  of  money, 
and  at  such  time  or  times,  as  the  board  of  di- 
rectors of  said  company  may,  for  the  purpose 
of  paying  losses  by  fire,  and  the  necessary 
expense  of  said  company,  require;  payable 
within  thirty  days  after  notice  and  demand. 
Carl  Scheuerman,  Agent  John  Hersker,  Ap- 
plicant." The  policy  contains  this  stipula- 
tion:   "In  consideration  of  dollars   In 

hand  paid,  and  hereby  acknowledged,  and  an 
obligation  to  pay  all  such  sum  or  sums  of 
money,  and  at  such  time  or  times,  as  the 
board  of  directors  may,  for  the  purpose  of 
paying  losses  by  fire,  and  the  necessary  ex- 
penses of  said  company,  require,  do  Insure," 
etc.  Hersker  also  delivered  to  the  company 
his  premium  note.  It  appeared  that  Scheu- 
erman, the  agent,  had  falsely  represented  the 
number  of  policies  then  in  force,  to  Hersker. 
Instead  of  about  525,  Hersker's  made  the 
twenty-flfth;  the  first  policy  having  been  No. 
501,  Instead  of  No.  1.  Later,  on  December  8, 
1874,  Scheuerman  solicited  and  obtained  an 
application  from  Hersker  for  a  second  policy 
in  the  sum  of  $  2,200;  the  application  and  pol- 
icy being  the  same  in  form  as  the  first  Two 
assessments  were  made  on  these  notes, — No. 
1,  October  6,  1875,  of  1%  per  cent.;  No.  2, 
May  10,  1876,  for  a  like  percentage,— and 
both  assessments  were  paid  by  Hersker.  On 
May  17,  1876,  a  very  destructive  fire  occurred 
In  Mahanoy  City,  by  which  the  company  was 
a  very  heavy  loser;  but,  notwithstanding 
this,  a  number  of  policies  were  taken  out 
after  that  date,  the  last  being  No.  718.  Near- 
ly all  the  losses  by  fire  occurred  prior  to  the 
issuing  of  the  second  policy,  No.  628;  and  a 
few  before  the  issue  of  the  first,  No.  523. 
The  losses,  however,  were  so  severe  that 
property  owners  were  greatly  deterred  from 
becoming  members.  As  a  result,  the  man- 
agers were  discouraged;  and  on  6th  of 
April,  1877,  they  resolved  to  issue  no  more 
policies,  and,  further,  that  all  policies  issued 
should  terminate  the  10th  of  May,  1877.  At 
the  same  time  they  further  resolved  to  sur- 
render to  the  policy  holders  all  premium  notes 
on  payment  of  all  unpaid  dues  and  assess- 
ments. So  far  as  the  record  shows,  none  of 
the  policy  holders  accepted  this  methed  of 
ending  their  relations  with  the  company.    On 


December  21st,  of  same  year,  the  company 
made  an  assignment  to  I.  Y.  Sollenberger, 
Esq.,  for  the  benefit  of  creditors.  He  accept- 
ed the  trust  and  performed  his  duties  until 
1st  of  September,  1884,  when  he  filed  his  ac- 
count and  resigned.  Before  the  assignment, 
the  board  of  directors  had  laid  two  more  as- 
sessments, each  of  1%  per  cent,— the  first. 
No.  3,  January  11,  1877;  and  the  second,  No. 
4,  May  8, 1877.  These  Hersker  also  paid.  But 
a  small  part  of  the  last  assessment  was  col- 
lected when  the  assignee  assumed  his  duties. 
The  aggregate  of  the  four  assessments  was 
$13,806.33,  of  which,  owing  to  insolvency  of 
members,  only  about  $6,000  was  collected. 
By  the  account  of  Assignee  Sollenberger,  con- 
firmed absolutely,  there  was  a  balance  in  his 
hands  when  he  resigned  of  only  $781.18. 
William  Krause,  the  holder  of  policy  No. 
533,  issued  24th  of  July,  1874,  for  $1,200,  sus- 
tained a  loss  by  fire  of  all  the  property  In- 
sured under  it  on  the  10th  of  October,  1875. 
Being  Indebted  to  Solomon  Lowenstein,  he 
assigned  his  policy  and  claim  to  him.  Low- 
enstein brought  suit  against  the  company,  ob- 
tained judgment  for  $1,008.50,  and  issued  ex- 
ecution, which  was  returned  "No  goods,"  the 
company  having  made  assignment  before 
writ  came  to  sheriff's  hands.  The  company, 
having  borrowed  money  in  bank,  and  being; 
unable  to  take  up  its  notes  when  due  or  when 
payment  was  Insisted  on,  made  a  loan  from 
John  Phillips  to  take  up  this  paper,  and  then 
confessed  a  judgment  to  him  against  the 
company  for  the  amount  of  the  loan,  $2,- 
852.16.  The  company,  besides  the  Lowen- 
stein and  Phillips  claims,  owed  some  smaller 
ones  at  the  date  of  Assignee  Sollenberger's 
resignation.  The  entire  indebtedness  then 
was  $4,660.22,  to  pay  which  it  had  in  cash 
the  balance  due  from  the  assignee,  $781.18. 
Lowenstein,  as  a  judgment  creditor,  filed  a 
bill  for  an  injunction  to  restrain  the  officers 
from  further  management  of  the  affairs  of 
the  company,  and  for  the  appointment  of  a 
receiver.  The  company,  in  answer  filed,  con- 
curred in  the  prayer  for  a  receiver;  when  the 
court,  accordingly,  on  December  1,  1884,  ap- 
pointed John  Elchman,  this  plaintiff. 

On  January  19,  1885,  the  receiver  presented 
his  petition  to  the  court,  setting  out  the  finan- 
cial condition  of  the  company,  as  already  no- 
ticed, and,  further,  stating  that  there  re- 
mained only  $500  of  the  four  assessments  al- 
ready made  collectible,  which  added  to  the 
$781.18  received  from  Assignee  Sollenberger, 
made  only  $1,281.18  available  for  payment  of 
$4,6C0.22  of  debts,  and  leaving  unprovided 
for  $3,379.04;  that  the  amount  of  insurance 
held  by  solvent  policy  holders  subject  to  fur- 
ther assessment  was  $35,000,  and  that  an  as- 
sessment of  11  per  cent  would  realize  suffi- 
cient to  pay  all  debts  as  well  as  expense  of 
collection.  He  therefore  prayed  the  court 
to  authorize  an  assessment  of  11  per  cent  On 
19th  of  January,  1885,  the  court  made  a  de- 
cree as  prayed  for;  and  afterwards,  on  ap- 
plication of  the  receiver,  modified  the  order 
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»o  that  the  assessment  would  operate  equi- 
tably on  each  policy  according  to  the  rate  of 
insurance.  At  the  instance  of  Jacob  West, 
i  policy  bolder,  on  the  17th  of  May,  1886,  a 
rule  was  awarded  on  the  receiver  to  show 
cause  wby  the  order  for  assessment  should  not 
be  rescinded.  On  March  28,  1887,  this  rule 
was  discharged.  West,  again,  on  December 
3, 1888,  petitioned  the  court  to  vacate  Its  former 
decree  and  rescind  the  order  for  the  assessment, 
and  the  prayer  was  refused.  Thereupon 
West  appealed  to  this  court,  and  his  appeal 
was  quashed.  Bee  Lowensteln  v.  Insurance 
Co,  132  Pa.  St  410,  20  AtL  688.  The  court 
filed  no  reasons  for  quashing;  but  one— that 
the  appeal  was  not  taken  In  time— was  so 
obvious  and  conclusive  that  the  decree  to 
quash  was  made  at  bar.  The  receiver  levied 
the  assessment  of  11  per  cent  In  accordance 
with  the  order,  and  Hersker  having  refused 
payment  on  the  1st  of  March,  1886,  he  brought 
suit  in  the  common  pleas.  The  defendant 
pleaded  non  assumpsit  payment  etc.,  with 
right  to  add  special  pleas.  The  case  came  on 
for  trial,  and  was  submitted  both  as  to  facts 
and  law  to  the  court,  Judge  Pershing  sitting 
as  trial  Judge.  He  found  for  plaintiff,  and  de- 
fendant appeals,  assigning  for  error  16  find- 
ings of  fact  and  18  conclusions  of  law. 

As  to  the  findings  of  fact  there  was  evi- 
dence to  support  each  of  them.  True,  some 
of  them  were  found  on  the  testimony  of  In- 
terested witnesses.  As  to  nearly  all,  there 
was  contradictory  testimony  or  testimony 
which  warranted  inferences  more  or  less  an- 
tagonistic, the  truth  depending  in  some  meas- 
ure on  the  character  and  appearance  of  the 
witness.  An  examination  of  the  printed  tes- 
timony, Independent  of  the  opinion  of  the 
learned  Judge  of  the  court  below,  leads  us  to 
no  certain  conclusion.  The  argument  of  coun- 
sel on  both  sides  Is  so  clouded  by  accusation, 
Irrelevant  matter,  and  acerbity  that  it  af- 
fords us  but  little  aid  In  a  review  of  the  tes- 
timony bearing  on  the  findings.  As  to  some 
of  them,  taking  the  printed  testimony  before 
us,  we  would  not,  perhaps,  have  reached  the 
same  result;  but  we  have  decided,  In  effect, 
more  than  once  that  we  will  not  set  aside 
findings  of  fact  merely  because  of  doubts  on 
our  part  as  to  their  correctness.  As  Is  said 
In  Bradlee  v.  Whitney,  108  Pa.  St.  362,  and 
repeated  by  the  present  chief  JuBtice  In  Rail- 
road Co.  v.  Moyer,  125  Pa.  St.  506,  17  AtL 
461:  "The  court  cannot  go  behind  the  find- 
ings of  fact  by  a  referee,  except  where  the 
assignment  of  error  Is  such  as  could  be  beard 
and  determined  If  the  trial  bad  been  accord- 
ing to  the  course  of  the  common  law,  before 
a  Jury.  If  the  evidence  Is  relevant  and  proper, 
and  the  findings  of  fact  are  reasonably  In- 
ferred therefrom,  we  must  In  the  absence  of 
fraud,  accept  the  report  as  correct  and  true. 
We  cannot  consider  the  weight  or  the  conflict 
of  evidence,  or  the  veracity  of  the  witnesses." 
And  the  rule  as  to  the  findings  of  the  court 
or  referee  under  the  act  of  1874  la  the  same. 


As  to  the  legal  conclusions  of  the  court  from 
the  facts  found,  while  not  passing  upon  them 
In  the  order  In  which  the  errors  are  assigned, 
we  will  notice  them  briefly  in  the  order  in 
which  they  stand,  in  our  Judgment  in  rela- 
tion to  the  Issue. 

1.  As  to  the  nature  of  the  Indebtedness 
which  the  receiver  sought  to  pay  by  the  as- 
sessment: A  large  part  of  It  the  directors  of 
the  company  were  personally  responsible  for. 
The  company  had  borrowed  money  from 
banks,  which  It  could  not  pay.  A  loan  was 
made  from  Phillips  to  pay  the  banks.  Judg- 
ment was  confessed  by  the  company  to  Phil- 
lips, and  the  directors,  also,  as  Individuals, 
confessed  Judgment  to  him  as  additional  se- 
curity. Appellant  seeks  to  draw  a  distinction 
between  this  debt  and  one  owing  directly  by 
the  company  to  policy  holders.  We  can  see 
none.  The  debt  to  the  bank  was  created  by 
borrowing  to  pay  actual  losses  by  fire  in  an- 
ticipation of  payments  on  assessments.  In 
making  themselves  individually  liable,  they 
are  in  equity  substituted  as  creditors  of  the 
company  in  place  of  those  who  had  suffered 
losses.  No  fraud  Is  Intimated.  It  Is  no- 
where averred  that  the  money  was  not  bor- 
rowed to  pay  what  the  company  actually 
owed,  or  that  every  cent  of  It  was  not  used 
for  that  purpose.  The  debt  is  a  valid  one, 
and  the  company  is  as  much  bound  In  morals 
and  law  to  pay  It  as  If  It  represented  a  policy 
on  a  burned  barn.  As  Is  ruled  In  Orr  v.  In- 
surance Co.,  114  Pa.  St  887,  6  Aa  696:  "The 
losses  were  paid  to  the  persons  entitled,  soon 
after  they  became  due,  with  money  borrowed 
for  the  purpose.  •  •  •  The  company  still 
owes  the  money,  and  the  defendant  has  not 
paid  his  proportion.  Did  the  borrowing  of 
money  and  paying  the  losses  Immediately  dis- 
charge the  members  of  the  company  from  lia- 
bility to  pay  assessments  according  to  their 
contract?"    It  is  decided  in  the  negative. 

2.  As  to  the  statute  of  limitations:  The 
assessment  was  not  made  within  six  years 
from  the  date  of  the  policies  and  the  pre- 
mium note,  nor  within  six  years  from  the 
date  of  the  losses,  the  payment  of  which  had 
created  the  debt  now  sought  to  be  satisfied 
by  assessment.  As  already  Indicated,  this 
debt  must  be  treated  as  if  it  were  the  orig- 
inal loss.  No  assessment  was  ever  laid 
which  paid  it  The  defendant's  contract  is: 
"I  promise  to  pay  the  said  company  such 
sum  or  sums  of  money,  and  at  such  time  or 
times,  as  the  board  of  directors  of  said  com- 
pany may,  for  the  purpose  of  paying  losses 
by  fire  and  the  necessary  expense  of  said 
company,  require."  The  point  Is  directly 
ruled  by  Smith  v.  Bell,  107  Pa.  St  852,  and 
the  many  cases  therein  cited.  It  is  said  In 
that  case:  "A  sufficient  answer  to  the  plea 
of  the  statute  of  limitations  is  that  the  note 
was  not  payable  at  once  or  on  demand,  but 
is  payable  by  installments,  upon  the  hap- 
pening of  a  loss  and  assessments  therefor; 
and  so,  until  an  assessment  is  made,  the  stat- 


Digitized  by  VjOOQlC 


232 


ATLANTIC  REPORTER,  VoL  33. 


(Pa. 


ute  does  not  begin  to  ran."  Counsel  for  ap- 
pellant attempt  to  draw  a  distinction  be- 
tween Smith  ▼..Bell  and  the  case  on  hand, 
in  the  facts,  which  renders  the  rule  inap- 
plicable. It  is  argued,  that  the  company  in 
that  case  was  organized  under  the  act  of 
1856,  which  makes  all  members  liable  for 
all  losses  and  expenses;  that  the  policy  hold- 
er in  that  case  gave  no  premium  note,  but 
only  contracted  to  comply  with  the  charter 
and  by-laws.  But  we  cannot  see  that  the 
form  of  the  obligation  affects  the  application 
of  the  principle.  The  contract  is  the  same, 
whether  it  be  specified  in  and  evidenced  by 
a  premium  note  or  resort  must  be  had  to 
the  charter  and  by-laws  to  ascertain  It  Nor 
is  it  any  answer  to  say  that  the  company 
was  dilatory  in  levying  the  assessment. 
Mere  indulgence  in  levying  the  assessment 
will  not  bar  the  right;  delay  in  enforcing 
collection  after  levy  and  demand  would. 
As  the  suit  was  brought  within  six  years 
from  the  date  of  the  assessment  to  pay  loss- 
es, the  plea  of  the  statute  will  not  avail 
defendant. 

3.  It  is  urged  that  the  decree  authorizing 
the  assessment  did  not  conclude  defendant; 
that  he  still  had  a  right  to  go  behind  it, 
and  make  defense  on  the  merits,  by  showing 
that  the  financial  condition  of  the  company 
did  not  warrant  it  As  to  this,  these  facts 
are  undisputed.  Lowensteln,  in  his  bill, 
averred  that  the  company  was  Insolvent. 
The  company,  in  its  answer,  admitted  It 
The  court,  by  the  appointment  of  the  re 
celver,  adjudicated  it  There  was  no  appeal 
from  this  final  judgment  of  a  court  of  full 
jurisdiction.  Then,  in  less  than  60  days,  on 
petition  of  the  receiver  setting  out  the  debts 
and  assets,  and  praying  for  authority  to  make 
an  assessment  of  11  per  cent,  the  court 
made  the  decree  as  prayed  for.  Admit  that 
a  full  exhibit  in  detail  of  the  condition  of 
the  company,  giving  each  policy  holder  by 
name,  specifying  the  losses  and  every  dol- 
lar that  had  ever  been  collected  to  pay  them, 
should  have  been  made  as  preliminary  to  a 
decree;  the  failure  to  do  it  could  only  have 
been  taken  advantage  of  on  appeal  from  the 
final  decree  of  the  court,  adjudging  the  com- 
pany bankrupt  and  authorizing  the  assess- 
ment The  evidence  shows  that  afterwards, 
on  the  application  of  West  the  court,  in  a 
prolonged  hearing,  heard  evidence  fully  on 
the  whole  subject  and  refused  to  rescind 
its  decree;  but  even  if  this  had  not  been  so, 
it  would  be  intolerable  to  hold  that  the  de- 
cree could  be  questioned  In  a  collateral  pro- 
ceeding by  every  policy  holder,  when  de- 
mand is  made  upon  him  for  contribution  to- 
wards losses;  and  such  has  been  the  law, 
In  an  unbroken  line  of  decisions  from  the 
Duchess  of  Kingston's  Case  to  one  like  un- 
to' this  in  its  facts,— Insurance  Co.  v.  Lang- 
ley,  12  Md.  Law  R.  123.  Nor  does  it  af- 
fect the  finality  of  the  decree  that  the  de- 
fendant was  not  made  by  name  a  party  to 


Lowensteln's  bill  in  equity,  and  was  not 
notified  of  the  application  for  authority  to 
lay  the  assessment  The  court  below  prop- 
erly decided  that  making  the  company  a 
party  was  sufficient  Service  on  the  proper 
officers  of  the  corporation  made  every  poli- 
cy holder  a  party,  and  the  answer  of  the 
company,  not  before  decree  dissented  from, 
will  now,  after  decree  unappealed  from,  be 
deemed  as  concurred  in  by  the  policy  holder. 
4.  It  la  maintained  by  defendant  that  the 
contract  cannot  be  enforced,  because  it  was 
Induced  by  the  false  representations  of  the 
company.  Hersker  testifies  that  when 
Scheuerman,  the  general  agent,  solicited  the 
application,  he  stated  to  him  that  the  com- 
pany was  doing  a  prosperous  business,  and 
about  525  policies  had  been  issued,  when, 
In  fact  the  one  then  being  solicited  made 
only  the  twenty-fifth.  Scheuerman  being 
dead,  and  there  being  no  other  witness  to 
what  was  said  when  the  contract  was  made, 
the  court  found  as  a  fact  on  Hersker's  testi- 
mony, that  such  false  statement  was  made; 
but  the  court  also  found  the  fact  that  after 
knowledge  of  this  false  statement  Hersker 
paid  assessments,  and  did  not  repudiate  the 
contract  and  therefore  he  is  estopped  from 
now  repudiating  it  as  the  rights  of  third  par- 
ties have  Intervened.  Hersker's  policies 
were  issued  in  1874.  Other  policies  contin- 
ued to  be  issued  down  tn  May  10,  1877. 
When  he  paid  assessments  levied  after 
knowledge  of  the  alleged  fraud  upon  him, 
he  held  himself  out  to  all  who  afterwards 
became  his  comembers  of  the  company  as 
one  bound  with  them  to  share  In  the  bur- 
dens of  the  company.  They  have  a  right 
now,  and  the  receiver,  as  representing  them, 
has  a  right,  to  insist  he  shall  join  with  them 
in  contributions.  The  case  of  Dettra  v. 
Kestner,  147  Pa.  St  566,  23  Atl.  889,  on  the 
facts  here,  rule  the  point  against  the  ap- 
pellant The  opinion  of  Judge  Endllch  in 
that  case  is  so  full  and  conclusive  as  to  the 
law  that  we  can  add  nothing  by  way  of 
reason  or  authority.  This  court,  in  affirm- 
ing the  decree,  said:  "The  facts  constitut- 
ing the  alleged  fraud  were  substantially 
found  by  the  court;  but  it  was  also  found 
that  the  rights  of  innocent  third  parties  aft- 
erwards intervened,  and,  for  that  reason,  the 
learned  judge,  In  his  second  conclusion  of 
law,  held  that  the  fraud  practiced  on  the 
defendant  could  not  avail  him  in  this  suit 
*  *  *  The  application  of  that  principle  to 
the  facts  found  by  the  court  practically  dis- 
posed of  the  case."  And  the  judgment  was 
affirmed.  It  Is  argued  that  Dettra  v.  Kest- 
ner is  not  in  point  because  the  "Innocent 
third  parties"  are  wanting  here;  but  the 
facts  as  stated  In  the  twentieth  finding 
place  the  innocent  third  parties  before  us. 
It  Is  further  said  that  such  finding  was  out- 
side the  legitimate  functions  of  the  judge, 
under  the  act  of  1874.  We  think  the  func- 
tions of  the  judge  were  to  find  the  facts 
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on  which  he  most  base  his  decree.  Having 
found  that  a  fraud  was  perpetrated  on  Hers- 
ker at  the  Inception  of  the  contract,  be  had 
staring  Mm  in  the  face  the  further  facts 
that,  after  knowledge  of  the  fraud,  Heraker 
kept  up  hie  membership,  and  continued  pay- 
ing assessments,  and  that,  after  all  this, 
others  became  members.  He  could  do  noth- 
ing: else  than  draw  the  legal  conclusion  in 
Dettra  t.  Kestner.  Nor  was  he  bound  to 
preface  his  finding  of  facts  with  all  the  evi- 
dence in  detail  on  which  the  finding  was 
baaed.  Oar  examination  of  the  evidence 
convinces  us  that  there  was  sufficient  to 
warrant  the  findings.  Whether,  from  all 
this  mass  of  contradictory  evidence,  they 
were  certainly  the  truth,  Is  for  the  con- 
science of  the  court  below. 

5.  There  Is  nothing  to  convince  us  that  the 
ill  -nil  ill  was  arbitrary  or  excessive.  The 
unproductiveness  of  the  preceding  four  as- 
sessments and  the  attitude  of  policy  hold- 
ers, as  apparent  from  this  litigation,  Indi- 
cate with  reasonable  certainty  that  this  one 
vUl  not  more  than  discharge  the  existing 
Indebtedness. 

We  have  endeavored  to  pass  upon  what  we 
censider  the  material  questions  of  law  and 
of  fact  in  this  Issue.  Those  relating  to  the 
illness  of  the  Judge,  and  his  physical  inabili- 
ty to  sufficiently  weigh  and  consider  the  abun- 
dant evidence,  both  oral  and  documentary, 
are  not  important,  and  are  not  home  out 
by  the  opinion  and  Judgment  before  us.  He 
dearly  gxasped  the  whole  case,  in  all  its 
Tuitions  details;  eliminated  therefrom.  In 
his  aiMHnga,  all  Irrelevant  matter;  and  has 
presented  to  us  a  concise  statement  of  the 
facts  and  law  which  prompted  his  decree. 
It  is  not  improbable  that  after  hearing  the 
witnesses,  wading  through  the  papers  pre- 
sented, and  hearing  arguments  of  counsel, 
tinctured  with  so  much  acrimony  as  Is  pres- 
ent on  these  paper  books,  he  was  physically 
and  mentally  weary.  If  so,  the  opinion  be 
filed  shows  a  speedy  recovery.  The  judg- 
ment la  affirmed,  and  the  appeal  Is  dismiss- 
ed, at  coats  at  appellant 


EICHMAN  r.  HKRSKER.     (No.  802.) 

(Supreme  Court  of  Pennsylvania.     Oct  7, 
1896.) 

Appeal  frum  court  of  common  pleas,  Schuyl- 
kill county. 

Action  by  John  Eichman,  receiver  of  the 
Xorth  Schnylkill  Mutual  Fire  Insurance  Com- 
pany, against  John  Hersker,  on  a  premium  note 
to  recover  an  assessment.  From  a  Judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

A.  W.  Schalck  and  James  Ryon,  for  appel- 
lant    Geo.  J.  Wadlinger,  for  appellee. 

DEAN.  J.  This  case  la  In  no  essential  par- 
ticular different  from  No.  801,  January  term, 
1895.  in  which  opinion  is  filed  herewith  (Eich- 
man v.  Hersker,  33  AtL  229).  Therefore,  the 
»ne  decree,  "Judgment  affirmed,  and  appeal 
dismissed,  at  costs  of  appellant"  is  herewith 
catered.  . 


McCartney  v.  kipp. 

(Supreme  Court  of  Pennsylvania.     Nov.  4r 
1895.) 

Witness— Compbtbkct— Trahsaotionb  witb  Dn- 

obdbnt— Novation— National  Banks— 

Exckssivb  Loans. 

1.  In  a  contest  for  priority  between  two* 
Judgments,  the  judgment  debtor,  having  no  inter- 
est in  the  result,  is  competent  to  testify  to  mat- 
ters occurring  in  the  lifetime  of  one  of  the  judg- 
ment creditors,  since  deceased. 

2.  A  novation  and  consequent  extingmsh- 
nient  of  a  judgment  is  not  shown  by  the  mere 
fact  that  the  judgment  creditor  took  other  securi- 
ties from  the  judgment  debtor. 

3.  The  loaning  by  a  national  bank  to  an  in- 
dividual of  more  than  the  national  banking  law 
allows  cannot  be  taken  advantage  of  either  by 
the  debtor  or  another  creditor  of  his. 

Appeal  from  court  of  common  pleas,  West- 
moreland county. 

Property  of  the  Judgment  debtor  having: 
been  sold  under  the  judgment  of  J.  S.  McCart- 
ney, In  trust  now  to  use  of  Charles  Lockhart- 
against  A.  V.  Kipp,  claim  to  the  proceeds  was- 
made  by  the  administrator  of  Charles  C.  Me- 
Laln,  another  judgment  creditor  of  Kipp. 
There  was  a  decree  in  favor  of  the  McCartney 
judgment  and  McLain's  administrator  ap- 
peals.    Affirmed. 

The  opinion  of  the  court  below  (Doty,  P.  J.> 
was  as  follows: 

"An  auditor  was  appointed  on  January  5V 
1888,  to  hear  the  parties  and  their  proofs, 
and  report  the  facts,  with  his  opinion.'  The 
auditor  made  report,  which  was  referred  back. 
December  28,  1888,  to  find  the  facts.'  The- 
report  finding  the  facta  was  not  filed  In  court 
until  January  2,  1884,  or  abont  eight  years 
after  the  appointment.  There  has  been  no- 
undue  haste  about  this  case  thus  far.  About 
twenty  exceptions  have  been  filed  to  the  re- 
port It  will  not  be  necessary,  however,  to- 
consider  all  these  exceptions,  as  the  matter 
seems  to  be  controlled  by  one  or  two  well- 
settled  principles.  The  following  facts  are- 
pertinent:  (1)  The  Judgment  of  J.  S.  Mc- 
Cartney, In  trust  for  the  Tarentum  Bank,  vs. 
A.  Y.  Kipp,  was  entered  6  August,  1875,  in 
the  common  pleas  of  this  county.  (2)  This- 
judgment  was  assigned  to  Charles  Lockhart 
on  May  21, 1879.  The  Judgment  was  revived 
at  No.  87,  August  term,  1880,  and  to  No.  821, 
May  term,  1885.  (3)  The  Judgment  of  Charles 
C.  McLain  vs.  A.  V.  Kipp  et  al.,  was  entered 
In  this  court  June  3,  1876.  On  November  16, 
1885,  the  administrator  of  plaintiff  was  sub- 
stituted on  the  record.  (4)  Fi.  fa.  was  Issued 
September  21,  1885,  on  the  McCartney  judg- 
ment and  by  virtue  thereof  certain  real  es- 
tate of  defendant  was  taken  in  execution  and 
sold  by  the  sheriff,  November  14,  1885.  (5> 
The  purchaser  was  Charles  Lockhart  the  use- 
plaintiff  in  said  Judgment  The  price  was 
$6,450.  The  sheriff  made  special  return  that: 
'It  appearing  from  the  record  that  the  said 
Charles  Lockhart,  as  a  lien  creditor,  is  entitled 
to  receive  the  sum  of  $5,954.45,  I  have  taken 
his  receipt  for  that  amount,  and  the  balance- 
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of  said  purchase  money  I  have  ready  as  com- 
manded.' (6)  The  attorneys  for  the  McLaln 
judgment  filed  exceptions  to  the  special  re- 
turn. The  allegation  was  that  the  sheriff 
erred  In  taking  the  receipt  of  the  purchaser 
tor  $5,954.45,  for  the  reason  that  said  judg- 
ment, according  to  the  Information  and  belief 
of  exceptants,  has  been  fully  paid.'  (7)  The 
auditor  awarded  the  fund  to  the  McLaln  judg- 
ment 

"The  contest  Is,  therefore,  between  two 
judgment  creditors  of  A.  V.  KIpp.  The  fund 
is  insufficient  to  pay  both.  There  is  no  alle- 
gation of  collusion  on  either  side.  The  de- 
fendant was  undoubtedly  Indebted  on  both 
obligations.  The  judgments  were  given  for 
full  and  valuable  considerations.  The  Mc- 
Cartney judgment  is  the  first  lien.  It  was 
entered  August  6,  1875,  while  the  other  judg- 
ment did  not  become  a  lien  until  June  3,  1876. 
As  the  record  stands,  the  money  was  properly 
appropriated  to  the  McCartney  judgment. 
The  exception  alleges,  however,  that  the  judg- 
ment was  fully  paid.  Thus  a  distinct  issue 
Is  raised.  The  burden  is  clearly  upon  the 
•exceptant.  He  affirms  that  the  judgment  is 
paid.  Whether  this  Is  the  fact  is  to  be  de- 
termined only  from  the  evidence  which  has 
been  introduced.  Before  examining  the  evl- 
-dence,  it  is  necessary  to  pass  upon  the  compe- 
tency of  some  of  the  witnesses.  The  learned 
auditor  excluded  the  testimony  of  A  V.  Klpp 
and  Charles  Lockhart,  so  far  as  they  testi- 
fied to  matters  occurring  In  the  lifetime  of  C 
O.  McLaln.  If  we  get  the  facts  clearly  In 
mind,  it  will  not  be  so  difficult  to  apply  the 
principles  of  law.  The  contest  Is  for  the  fund 
arising  from  the  sale  of  the  real  estate  of  A 
V.  Klpp.  The  contest  Is  between  two  judg- 
ment creditors  of  the  defendant  The  one 
creditor,  C.  C.  McLaln,  Is  dead.  His  adminis- 
trator was  substituted  of  record  before  the 
exceptions  were  filed  to  the  special  return. 
The  other  creditor,  Charles  Lockhart,  Is  the 
assignee  of  the  McCartney  judgment  The 
real  contest,  therefore,  is  between  the  admin- 
istrator of  C.  C.  McLaln,  the  plaintiff,  in  one 
judgment  and  Charles  Lockhart  the  use 
plaintiff,  in  the  other  judgment  We  think 
the  auditor  erred  in  excluding  the  testimony 
■of  Klpp.  He  had  no  Interest  in  the  result  of 
the  proceeding.  The  whole  question  was  be- 
tween the  two  judgment  creditors.  Even  be- 
fore the  act  of  1868,  the  defendant  In  an  exe- 
cution was  a  competent  witness  In  a  contest 
between  judgment  creditors  over  a  distribu- 
tion of  the  proceeds  of  a  sheriff's  sale  of  his 
property.  Smith  v.  Wagenseller,  21  Pa.  St. 
491.  The  act  of  1869,  as  held  In  numerous 
•cases,  disqualified  no  one  who  was  competent 
as  a  witness  before  Its  passage.  The  aver- 
ment is  that  the  first  lien  judgment  was  fully 
paid.  How  Is  this  fact  In  the  light  of  the 
•evidence?  After  a  careful  examination  of 
the  evidence,  we  fail  to  find  any  statement 
that  will  lead  to  the  conclusion  that  the  judg- 
ment was  in  fact  paid.  There  is  no  evidence 
tending  to  show  that  it  was  paid  by  the  de- 


fendant Klpp.  For  the  exceptant  three  wit- 
nesses are  called,  *te,  Dr.  J.  S.  McCartney, 
Robert  Mitchell,  and  John  F.  Homes.  Dr. 
McCartney  testifies:  'Lockhart  paid  me  the 
first  money  on  account  of  this  judgment  Feb- 
ruary 8, 1876.  Paid  by  note  for  $5,000.  •  •  ■» 
He  paid  balance  22d  May,  1879.  I  at  tnat 
time  assigned  balance  of  judgment  to  him  by 
power  of  attorney.  •  •  •  Mr.  Klpp,  not  to 
my  knowledge,  ever  paid  our  bank  any  part 
of  the  $7,737  judgment'  It  is  true,  this  wit- 
ness makes  inconsistent  if  not  contradictory, 
statements.  His  testimony  Is  thus  weakened, 
if  not  destroyed.  He  is  a  witness  called  by 
exceptant  and  It  will  not  do  to  simply  cull 
out  the  statements  of  the  witness  which  are 
favorable  to  the  party  calling  him,  and  exclude 
the  other  parts  of  his  testimony.  On  the 
question  of  payment  there  is  little  testimony 
besides.  The  witness  Mitchell  testifies  sim- 
ply to  a  declaration  of  one  Ellis,  *who  was  a 
director  in  the  First  National.'  McCartney 
testifies  that  Ellis  was  not  a  director,  but  tak- 
ing the  declaration  for  what  It  is  worth,  and 
as  coming  from  one  in  authority  to  speak,  11 
does  not  show  payment  nor,  as  we  view  It 
tend  to  show  payment.  The  declarations  were 
that  the  'bank  had  gotten  Its  money,'  and  an 
alleged  declaration  of  McCartney,  'that  the 
bank  had  gotten  all  their  money  from  Kipp, 
and  had  not  lost  a  dollar  by  him.'  No  state- 
ment was  made  as  to  how  the  bank  had  got- 
ten the  money.  Such  statement  is  not  Incon- 
sistent with  the  contention  of  Lockhart  and 
It  falls  to  show  payment  The  third  witness 
Humes,  'knew  nothing  about  the  Indebtedness 
except  as  he  [I]  learned  It  from  the  president 
of  the  bank.'  Without  regard  to  the  test! 
mony  of  Kipp,  the  exceptant  upon  whom  Is 
the  burden,  has  failed  to  show  that  the  judg> 
ment  is  fully  paid;  nor  does  the  auditor  fine 
as  a  fact  that  the  judgment  was  paid.  Th< 
weight  of  the  evidence  clearly  shows  that  li 
was  not  paid  by  the  defendant,  Kipp.  Th< 
exceptant,  therefore,  clearly  falls  to  establist 
the  fact  of  payment 

"Nor  Is  there  any  allegation  of  collusior 
between  Klpp  and  the  plaintiff  In  the  Me 
Cartney  judgment  At  least  no  such  aver 
ment  was  made  in  the  exceptions,  nor  anj 
such  ground  urged  at  any  stage  of  the  pro- 
ceedings. It  is  alleged,  however,  that  th< 
debt  covered  by  the  first  judgment  was  ex 
tinguished  by  novation.  This  Is  not  th< 
ground  originally  laid  In  the  exceptions  t< 
the  special  return,  but  how  Is  the  fact?  No 
vatlon  Is  a  substitution  of  a  new  debt  foi 
an  old  one,  or  of  a  new  debtor  Instead  of  i 
former  one.  It  is  recognized  in  the  law  a; 
a  mode  for  the  extinguishment  of  a  debt 
It  must  clearly  appear,  however,  that  a  sub 
stirution  was  In  fact  Intended;  and  that 
where  another  person  becomes  a  debtor,  in 
stead  of  a  former  debtor,  he  was  so  accepts 
by  the  creditor,  who  thereupon  discharge* 
the  first  debtor.  In  other  words,  It  must  b< 
shown  that  the  parties  in  interest  assent  ei 
to  the  extinguishment  of  the  old  debt     Th 
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Allegation  Is  that  the  debt  was  extinguished 
by  novation.  The  particular  facts  averred 
to  establish  a  novation  we  shall  refer  to  pres- 
ently. Novation  Is  not  to  be  presumed.  It 
most  be  established  by  evidence.  The  bur- 
den, too,  Is  upon  the  exceptant  to  establish 
what  he  alleges  in  this  regard.  In  the  ab- 
sence of  proof  of  a  special  agreement,  the 
mere  acceptance  of  the  security  of  a  third 
person  is  deemed  a  conditional  payment, 
or  the  receipt  of  collateral  security.  Hunter 
v.  Motu,  98  Pa  St.  13;  League  v.  Waring, 
85  Pa  St  244.  The  acceptance  of  a  new 
security  for  an  existing  debt  does  not  oper- 
ate as  a  payment  unless  so  Intended  by  the 
parties.  Appeal  of  Kemmer,  102  Pa.  St  558. 
To  the  same  effect  is  Weakly  v.  Bell,  9 
Watts,  280,  in  which  case  the  authorities  are 
reviewed.  In  what  does  the  alleged  nova- 
tion consist?  Klpp  was  indebted  to  the  Na- 
tional Bank  of  Tarentum  in  the  sum  of  $  17,- 
737.  This  indebtedness  was  secured  by  a 
mortgage  of  $10,000  on  land  In  Armstrong 
county,  and  by  the  McCartney  Judgment  in 
this  county,  in  the  suu  of  $7,737.  The  cap- 
ital of  the  bank  was  only  $50,000,  and  under 
the  national  banking  act  it  was  not  permit- 
ted to  loan  so  much  to  one  individual.  After 
notice  from  the  bank  examiner,  the  follow- 
ing securities  were  received  by  the  bank, 
viz.:  Note  of  John  Munhall  &  Co.,  dated 
February  8, 1876,  at  four  months,  for  $5,000; 
note,  May  1,  1876,  at  sixty  days,  for  $5,000; 
note,  May  1,  1876,  at  sixty  days,  for  $4,000; 
note,  May  1,  1876,  at  sixty  days,  for  $3,737; 
or  a  total  of  $17,737.  On  all  these  notes 
Klpp  was  either  maker  or  lndorser.  In  this 
connection  the  learned  auditor  says:  'On 
May  1,  1876,  the  change  in  security  is  con- 
summated. Klpp,  the  defendant  in  said 
judgment,  on  February  8  and  on  May  1, 1876, 
presumptively  at  the  request  of  the  bank, 
presented  commercial  paper,  of  which  he 
was  the  owner,  and  negotiated,  or,  in  other 
words,  sold,  the  same  to  the  bank,  the  con- 
sideration therefor  being  the  indebtedness 
secured  by  the  Armstrong  county  mortgage, 
and  the  above  Judgment  in  this  county;  and 
the  discounting  of  the  said  paper  in  the  reg- 
ular way,  and  accepting  of  same  by  the  bank 
was,  so  far  as  the  bank  was  concerned,  an 
extinguishment  of  the  old  debt,— a  clear  no- 
vation. The  old  security  was  in  violation  of 
law,  and  it  was  supplied  by  another.'  But 
it  does  not  follow  that  the  acceptance  of  the 
new  paper  was  an  extinguishment  of  the  old 
debt.  The  authorities  already  cited  bold 
the  very  reverse.  New  paper  of  the  debtor, 
and  paper  of  third  persons  accepted  for  a 
pre-existing  debt  In  the  absence  of  a  special 
agreement  are  regarded  simply  as  condi- 
tional payment  or  collateral  security.  There 
can  be  no  novation  unless  it  was  the  inten- 
tion of  the  parties  to  substitute  the  new  se- 
curity for  the  old  and  thereby  extinguish  the 
old  debt. 

"The  evidence,  direct  as  well  as  circum- 
stantial, goes  to  show  that  there  was  no 


agreement  for  the  extinguishment  of  the 
judgment  In  Westmoreland  county.  Klpp 
never  paid  any  part  of  the  judgment  His 
own  testimony  is  to  this  effect,  and  it  is  un- 
contradicted. Lockhart,  the  use  plaintiff, 
paid  $2,500  on  June  7,  1876,  and  the  like 
sum  of  $2,500  September  11,  1876.  The 
judgment  was  never  satisfied,  but  on  the 
other  hand,  was  twice  revived  by  amicable 
confession  of  Judgment  From  the  time  of 
the  acceptance  of  the  securities  until  the 
sale  by  the  sheriff  there  was  nothing  done 
by  either  the  plaintiff  or  the  defendant  in 
the  judgment  to  indicate  an  intention  on 
their  part  to  extinguish  the  old  debt  Nor 
do  we  discover  evidence  of  any  special  agree- 
ment looking  in  that  direction.  No  party  to 
the  arrangement  testifies  that  any  such  con- 
tract was  made.  The  books  of  the  bank 
and  the  testimony  of  Humes,  the  cashier, 
show  the  acceptance  of  the  securities,  but 
fail  to  show  that  the  judgment  was  to  be 
satisfied,  and  the  old  debt  extinguished. 
Nor  is  there  any  other  testimony  which 
tends  to  show  an  intention  of  the  parties  to 
surrender  and  extinguish  the  old  debt  at  the 
time  of  the  acceptance  of  the  new  securities. 
On  the  other  hand,  there  is  evidence  to 
show  the  purchase  of  the  judgment  by  Lock- 
hart  The  indebtedness  of  Kipp  was  orig- 
inally to  the  Tarentum  Bank,  which  was 
converted  Into  the  First  National  Bank  of 
Tarentum,  and  by  such  conversion  the  as- 
sets and  business  of  the  old  bank  passed  to 
the  new  institution.  We  have  already  no- 
ticed the  fact  that  the  indebtedness  of  Klpp 
exceeded  the  credit  which  the  national  bank 
was  permitted  to  extend  to  any  one  individ- 
ual. Klpp,  however,  was  not  In  a  position 
to  complain  of  this.  The  securities  which 
he  had  given  were  not,  therefore,  Invalid. 
In  Wlnton  v.  Little,  94  Pa.  St  64,  the  doc- 
trine was  laid  down  'that  real  estate  securi- 
ty taken  by  a  national  bank  for  present  or 
future  advances  is  valid.'  In  Stephens  v. 
Bank,  88  Pa.  St.  165,  it  is  pointed  out  that 
any  violation  of  section  5200  of  the  Revised 
Statutes  can  only  be  determined  by  suit 
brought  by  the  comptroller  of  the  currency 
in  the  proper  court  of  the  United  States. 
"It  is  Important  to  keep  In  mind  that  this 
1b  a  contest  between  two  judgment  credit- 
ors, and  to  remember  that  judgment  credit- 
ors have  no  higher  equity  than  the  debtor 
himself.  They  are  bound  by  the  act  of  the 
debtor.  As  was  said  by  Gibson,  C.  J.,  In 
Cover  v.  Black,  1  Pa.  St.  493,  a  judgment 
creditor  'stands  on  the  foot  of  his  debtor.' 
It  is  plain  that  the  debtor  has  no  equity 
here;  nor  does  he  claim  any.  The  debt  was 
not  extinguished  as  to  him  until  he  paid  the 
debt,  and  there  is  no  evidence  to  show  that 
he  paid  any  part  of  the  debt  embraced  in 
the  Westmoreland  Judgment  The  learned 
auditor  relied  on  the  case  of  Moorehead  v. 
Duncan,  82  Pa.  St  488.  But  in  Shrewsbury 
Savings  Institution's  Appeal,  04  Pa.  St  312, 
It  is  made  plain  that  that  and  similar  cases 
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have  no  application.  There  Is  nothing  to 
show  that  the  subsequent  Judgment  creditor 
has  any  equity  other  than  the  debtor  would 
have.  He  was  not  misled,  so  far  as  the  evi- 
dence goes,  In  any  way,  before  the  Indebted- 
ness was  incurred.  Mitchell  v.  Coombs,  96 
Pa.  St  430,  Anderson  v.  Keff,  11  Serg.  &  R. 
208,  and  Peirce  v.  Black,  105  Pa.  St  342,  are 
also  cited  to  sustain  the  auditor.  These 
cases  undoubtedly  establish  that  a  mortgage 
or  judgment  once  paid  cannot  be  kept  alive 
as  against  subsequent  lien  creditors.  But 
the  cases  do  not  apply  to  the  facts  of  this 
case.  The  McCartney  Judgment  which  was 
the  first  lien,  was  never  paid  by  the  defend- 
ant Nor  was  It  extinguished  by  novation, 
for  the  reasons  already  pointed  out.  The 
learned  auditor  erred  In  his  deductions  from 
the  evidence.  There  la  no  conflict  In  the 
testimony  as  to  the  fact  of  payment  or  as  to 
the  question  of  novation. 

"Exception  was  also  filed  to  the  special 
return  to  the  allowance  of  the  attorney's 
commission.  But,  according  to  the  view 
adopted,  the  exceptant  was  not  prejudiced 
by  such  allowance,  and  is  not  in  a  condition 
to  complain.  If  disallowed,  the  fund  would 
be  awarded  to  the  Judgment  which  Is  the 
first  lien.  And  now,  April  15,  1885,  for  the 
reasons  above  given,  the  exceptions  to  the 
special  return  are  dismissed,  at  the  cost  of 
the  exceptant  and  the  special  return  is  now 
confirmed  absolutely." 

James  S.  Moorhead  and  John  B.  Head,  for 
appellant  David  A  Miller  and  John  F. 
Wentling,  for  appellee. 

PER  CURIAM.  Our  examination  of  the 
record  has  disclosed  no  substantial  error  in 
the  decree  from  which  this  appeal  was  ta- 
ken. The  questions  presented  have  been  so 
fully  considered  and  so  satisfactorily  dis- 
posed of  by  the  learned  president  of  the 
common  pleas  that  further  discussion  of 
either,  of  them  is  unnecessary.  The  decree 
is  affirmed  on  his  opinion.  Decree  affirmed, 
and  appeal  dismissed,  with  costs  to  be  paid 
by  the  administrator  of  Charles  0.  McLain, 
appellant 


In  re  SCHOOL  DIRECTORS  OF  BOROUGH 
OF  ALIQUD7PA 

(Supreme  Court  of  Pennsylvania.     Nov.  4, 
1895.) 

School  Dibtbiots— Adjustment  or  Ihdebtbdnxsb 
— Appbal— Rbvibw. 
No  right  of  appeal  being  given  in  a  pro- 
ceeding for  adjustment  of  indebtedness  between 
school  districts,  one  of  which  has  been  formed 
out  of  part  of  the  other,  nothing  but  the  regular- 
ity of  the  proceedings  on  such  adjustment  can 
be  reviewed. 

Appeal  from  court  of  quarter  sessions, 
Beaver  county. 

Petition  of  the  school  directors  of  the  bor- 
ough of  Aliquippa  for  adjustment  of  indebt- 


edness, etc.,  between  the  school  district  or 
the  borough  of  Aliquippa  and  the  Logstownt. 
independent  school  district  out  of  a  part  or 
which  the  former  school  district  was  formed. 
From  the  decree,  petitioners  appeal.  Affirm- 
ed. 

John  M.  Buchanan  and  William  A  McCon- 
nel,  for  appellants.  Robert  Ritchie,  David- 
K.  Cooper,  and  L.  E.  Grim,  for  appellee. 

PER  CURIAM.  No  right  of  appeal  Is  giv- 
en In  cases  such  as  this,  and  hence  the  cer- 
tiorari brings  up  for  review  nothing  save 
the  regularity  of  the  proceedings  in  the  court 
below.  An  inspection  of  the  record  propeir 
discloses  no  error  that  requires  either  a  re- 
versal or  modification  of  the  decree.  There- 
Is  nothing  in  either  of  the  10  specifications 
of  error  that  requires  discussion.  Neither* 
of  them  Is  sustained.  Decree  affirmed,  with, 
costs  to  be  paid  by  the  school  district  of  the- 
borough  of  Aliquippa. 


CITY  OF  NEW  CASTLE  v.  STONB 
CHURCH  GRAVEYARD  et  al. 

(Supreme  Court  of  Pennsylvania.     Nov.  4, 
1896.) 

Gbavitards— Liability  fob  Stbbbt  Assessment.. 
The  exemption  from  taxation  of  grave- 
yards, authorized  by  .Const  1874,  art  9.  {  1,  doea- 
not  extend  to  a  municipal  assessment  for  paving, 
a  street  , 

Appeal  from  court  of  common  pleas,  Law- 
rence county. 

Proceeding  by  the  city  of  New  Castle 
against  the  Stone  Church  Graveyard  and 
Samuel  S.  Jackson,  trustee,  to  enforce  an  as- 
sessment for  paving  the  sidewalk  of  the- 
street  in  front  of  the  graveyard.  Judgment 
for  defendants.  Plaintiff  appeals.  Revers- 
ed. 

A  W.  Gardner,  for  appellant  D.  B.  &  I*. 
T.  Kurtz,  for  appellees. 

GREEN,  J.  In  the  case  of  Broad  Street 
(Church's  Appeal)  165  Pa.  St.  475,  30  Atl. 
1007,  we  held  that  the  exemption  from  taxa- 
tion of  places  of  public  worship  authorized 
by  article  9,  §  1,  of  the  constitution  of  1874 
does  not  extend  to  a  municipal  assessment 
against  a  church  for  paving  a  street  The 
present  chief  justice,  delivering  the  opinion, 
said:  "The  constitutional  exemption  relates- 
to  taxes  proper,  or  general  public  contribu- 
tions levied  and  collected  by  the  state,  or  by 
its  authorized  municipal  agencies,  for  general 
government  purposes,  as  distinguished  from 
peculiar  forms  of  taxation,  or  special  assess- 
ments imposed  upon  property,  within  limited 
areas,  for  the  payment  of  local  improve- 
ments therein,  by  which  the  property  as- 
sessed Is  specially  and  peculiarly  benefited 
and  enhanced  in  value  to  an  amount  at  least 
equal  to  the  assessment  There  is  such  an 
obvious  distinction  between  all  forms  of  gen- 
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eral  taxation  and  this  species  of  local  or  spe- 
cial taxation  that  we  cannot  think  the  latter 
was  intended  to  be  within  the  constitutional 
exemption."  It  is  not  necessary  to  repeat 
the  reasoning  of  the  opinion,  as  it  is  of  such 
recent  date.  As  graveyards  are  in  the  same 
category  with  churches,  in  the  exempting 
clause  of  the  constitution,  the  same  reason- 
ing applies  to  both.  We  consider  that  the 
case  cited,  and  the  other  cases  quoted  In  the 
opinion  above  referred  to,  control  the  pres- 
ent case,  and  we  are  therefore  obliged  to  re- 
verse the  Judgment  rendered  by  the  court 
below.  The  Judgment  of  the  court  below  is 
reversed,  and  Judgment  is  now  entered,  on 
the  case  stated.  In  favor  of  the  plaintiff  and 
against  the  defendant,  for  $217.60,  with  in- 
terest from  March  7,  1880,  and  costs  of  suit 


DTJRKIN  v.  KINGSTON  COAL,  CO.  et  aL 

(Supreme  Court  of  Pennsylvania.     Oct   7, 
18850 

Mis isa — Nkgliqknck  of  Hike  Foreman — Liabili- 
ty or  Owheb— Constitutionality  or  Statctb. 

1.  Act  1881  (P.  I*  p.  176),  requiring  coal- 
mine owners  to  employ  a  mine  foreman  who  shall 
be  certified  by  the  secretary  of  internal  affairs  to 
be  competent,  who  shall,  every  alternate  day,  ex- 
amine every  working  place  in  the  mine,  and  di- 
rect it  to  be  properly  secured,  and  permit  no  one 
to  work  in  an  unsafe  place,  except  to  make  it 
secure,  is  unconstitutional,  as  in  violation  of  the 
bill  of  rights,  in  so  far  as  it' makes  the  owner  lia- 
ble for  injuries  to  other  employes,  from  failure 
of  such  foreman,  a  fellow  servant  of  the  other 
workmen,  to  do  properly  what  the  statute  re- 
quires him. 

2.  Act  1881  (P.  L.  p.  176),  providing  for  em- 
ployment in  coal  mines  of  foremen  whose  com- 
petency is  certified  to  by  a  certain  officer,  is  not 
local,  because  not  made  applicable  to  operations 
of  farmers  for  their  own  use. 

3.  A  coal-mine  foreman,  licensed  under  Act 
1891  (P.  L.  p.  176),  is  liable,  independently  of,  as 
well  as  under,  the  statute,  for  injury  to  an  em- 
ploye, due  to  hia  want  of  attention  to  his  proper 
duties,  in  failing  to  render  secure  what  he  must 
have  known  to  be  an  unsafe  place  for  work. 

Appeal  from  court  of  common  pleas,  Lu- 
zerne county. 

Action  by  Thomas  Durkln  against  the 
Kingston  Coal  Company  and  William  Jones 
for  injnriea  received  by  plaintiff  while  an  em- 
ploye In  the  coal  mine  of  which  defendant 
company  was  owner,  and  defendant  Jones 
foreman.  Judgment  for  plaintiff.  Defend- 
ants appeal  Reversed  as  to  defendant  com- 
pany. 

Wm.  C  Price  and  H.  W.  Palmer,  for  appel- 
lants. Edward  A.  Lynch  and  John  T.  Lena- 
ban,  for  appellee, 

WILLIAMS,  J.  The  first  article  of  the 
constitution  of  this  state,  known  as  the  "Bill 
of  Rights,"  declares  that  all  men  are  pos- 
sessed of  certain  inherent  and  inalienable 
rights.  One  of  these  la  the  right  to  acquire, 
possess,  and  protect  property.  The  preserva- 
tion of  this  right  requires,  both  that  every 
man  should  be  answerable  for  his  own  acts 


and  engagements,  and  that  no  man  should  be 
required  to  answer  for  the  acts  and  engage- 
ments of  strangers  over  whom  he  has  no  con- 
trol. A  statute  that  should  Impose  such  a 
liability,  or  that  should  take  the  property  of 
one  person  and  give  It  to  another  or  to  the 
public,  without  making  just  compensation 
therefor,  would  violate  the  bill  of  rights,  and 
would  be,  for  that  reason,  unconstitutional 
and  void.  Harvey  v.  Thomas,  10  Watts,  66; 
Ervlne's  Appeal,  16  Pa.  St  266;  Kneass'  Ap- 
peal, 31  Pa.  St  87;  Wolford  v.  Moigenthal, 
91  Pa.  St.  30;  Godcharlea  v.  Wlgeman,  113 
Pa.  St  431,  6  Atl.  854.  It  is  In  furtherance 
of  the  right  to  acquire,  possess,  and  protect 
property  that  section  17  of  the  bill  of  rights 
prohibits  the  enactment  of  laws  that  shall 
interfere  with  or  Impair  the  obligation  of 
contracts.  The  tendency  towards  class  legis- 
lation for  the  protection  of  particular  sorts  of 
labor  has  been  so  strong,  however,  that  sev- 
eral statutes  have  recently  been  passed  that 
could  not  be  sustained  under  the  provisions 
of  the  bill  of  rights.  Such  was  the  case  in 
Godcharlea  v.  Wlgeman,  supra;  such  was  the 
case  with  some  recent  provisions  relating  to 
mechanics'  liens;  and  such  is  alleged  by  the 
appellants  to  be  the  case  with  some  of  the 
provisions  of  the  act  of  1881  (P.  L  p.  176), 
under  which  this  action  was  brought  The 
title  of  the  act  of  1801  is,  "An  act  to  provide 
for  the  health  and  safety  of  persons  em- 
ployed In  and  about  the  anthracite  coal  mines 
of  Pennsylvania  and  for  the  protection  and 
preservation  of  property  connected  there- 
with." It  divides  the  anthracite  region  into 
eight  districts,  and  provides  for  the  appoint- 
ment by  the  governor  of  a  competent  mlue 
inspector  in  each  district,  who  shall  have  a 
general  oversight  of  mining  operations  with- 
in his  district  It  creates  an  examining 
board  for  each  district,  with  power  to  ex- 
amine candidates,  and  recommend  such  as 
they  shall  deem  qualified  for  the  position  of 
mine  foreman  to  the  secretary  of  Internal  af- 
fairs. It  Is  made  the  duty  of  this  officer  to 
issue  certificates  to  those  who  apply  there- 
for and  have  been  recommended  by  the  board 
of  examiners.  Article  8,  I  1,  declares  that 
no  person  "shall  be  permitted  to  act  as  mine 
foreman  or  assistant  mine  foreman  of  any 
coal  mines  or  colliery"  who  has  not  been  ex- 
amined by  the  board  of  examiners,  recom- 
mended to  the  secretary  of  internal  affairs, 
and  provided  by  that  officer  with  a  certificate. 
The  employment  of  a  certified  mine  foreman 
is  made  obligatory  upon  all  mine  owners  and 
operators,  and  a  failure  to  do  so  Is  punished 
by  a  fine  of  $20  per  day,  which  may  be  col- 
lected from  the  owner,  the  operator,  or  the 
superintendent  in  charge  of  the  .mine.  The 
duties  of  the  mine  foreman  are  prescribed  by 
the  act,  and  the  owner  or  operator  of  the 
mine  cannot  interfere  with  them.  He  is 
especially  to  "visit  and  examine  every  work- 
ing place  In  the  mine  at  least  once  every  al- 
ternate day  while  the  men  of  such  place  are 
or  should  be  at  work,  and  direct  that  each 
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and  every  working  place  is  properly  secured 
by  props  or  timber,  and  that  safety  In  all  re- 
spects Is  assured  by  directing  that  all  loose 
coal  or  rock  shall  be  pulled  down  or  secured 
and  that  no  person  shall  be  permitted  to  work 
In  an  unsafe  place  unless  It  be  for  the  pur- 
pose of  making  it  secure."  Article  12,  rule 
12.  The  mine  foreman  Is  also  required  to  ex- 
amine, at  least  once  every  day,  "all  slopes, 
shafts,  main  roads,  ways,  signal  apparatus, 
pulleys,  and  timbering,  and  see  that  they  are 
in  safe  and  efficient  working  condition." 
Rule  13.  After  having  thus  most  effectually 
taken  the  management  of  his  mining  opera- 
tions out  of  bis  hands,  and  committed  it  to 
officers  of  Its  own  creation,  whose  employ- 
ment is  made  compulsory  upon  him,  the  stat- 
ute, in  section  8  of  article  17,  imposes  upon 
the  mine  owner  a  liability  for  the  neglect  or 
incompetency  of  the  men  whom  he  Is  com- 
pelled to  employ,  in  these  words:  "That  for 
any  Injury  to  person  or  property  occasioned 
by  any  violation  of  this  act  or  any  failure  to 
comply  with  Its  provisions  by  any  mine  fore- 
man, a  right  of  action  shall  accrue  to  the 
party  injured  against  said  owner  or  operator 
for  any  direct  damages  he  may  have  sustain- 
ed thereby;  and  in  case  of  loss  of  life  by  rea- 
son of  such  neglect  or  failure  aforesaid  a 
right  of  action  shall  accrue  to  the  widow  and 
lineal  heirs  of  the  person  whose  life  shall  be 
lost  for  like  recovery  of  damages  for  the  in- 
Jury  they  shall  have  sustained."  This  stat- 
ute, regarded  as  a  whole,  Is  an  extraordinary 
piece  of  legislation.  Through  it  the  law- 
makers say  to  the  mine  owner:  "You  can- 
not be  trusted  to  manage  your  own  business. 
Left  to  yourself,  you  will  not  properly  care  for 
your  own  employes.  We  will  determine  what 
you  shall  do.  In  order  to  make  it  certain  that 
our  directions  are  obeyed,  we  will  set  a  mine 
foreman  over  your  mines,  with  authority  to 
direct  tbe  manner  In  which  your  operations 
shall  be  conducted,  and  what  precautions 
shall  be  taken  for  the  safety  of  your  em- 
ployes. You  shall  take  for  this  position  a 
man  whom  we  certify  to  as  competent.  You 
shall  pay  him  his  salary.  What  he  orders 
done  In  your  mines  you  shall  pay  for.  If, 
notwithstanding  our  certificate,  he  turns  out 
to  be  incompetent  or  untrustworthy,  yon  shall 
be  responsible  for  his  ignorance  or  negli- 
gence." Under  the  operation  of  this  .statute 
the  mine  foreman  ■  represents  the  common- 
wealth. The  state  insists  on  his  employment 
by  the  mine  owner,  and,  in  the  name  of  the 
police  power,  turns  over  to  him  the  deter- 
mination of  all  questions  relating  to  the  com- 
fort and  the  security  of  the  miners,  and  in- 
vests him  with  the  power  to  compel  compli- 
ance with  his  directions.  Incredible  as  it 
may  seem,  obedience  on  the  part  of  the  mine 
owner  does  not  protect  him;  but,  if  the  mine 
foreman  fails  to  do  properly  what  the  statute 
directs  him  to  do,  tbe  mine  owner  is  declared 
to  be  responsible  for  all  the  consequences  of 
the  incompetency  of  the  representative  of  the 
state.    This  is  a  strong  case  of  binding  the 


consequences  of  the  fault  or  folly  of  one  mai> 
upon  the  shoulders  of  another.  This  is  worse 
than  taxation  without  representation.  It  is 
civil  responsibility  without  blame,  and  for  tbe> 
fault  of  another.  The  same  conclusion  may 
be  reached  by  another  road. 

It  has  been  long  settled  that  a  mining  boss 
or  foreman  is  a  fellow  servant  with  the  other 
employes  of  the  same  master,  engaged  in  a 
common  business,  and  that  the  master  is  not 
liable  for  an  Injury  caused  by  the  negligence 
of  such  mining  boss.  Coal  Co.  v.  Jones,  86  Pa. 
St.  432;  Canal  Co,  v.  Carroll,  89  Pa.  St.  374; 
WaddeU  v.  Simoson,  112  Pa.  St  667,  4  Atl: 
725.  The  duty  of  the  mine  owner  Is  to  em- 
ploy competent  bosses  or  foremen  to  direct  bis 
operations.  When  he  does  this  he  discharges  the 
full  measure  of  his  duty  to  his  employes,  and 
he  is  not  liable  for  an  injury  arising  from  tbe 
negligence  of  tbe  foreman.  Waddell  v.  Simo- 
son, supra.  A  vice  principal  Is  one  to  whom 
an  employer  delegates  the  performance  of  du- 
ties which  the  law  imposes  on  him,  and  the 
employer  is  responsible  because  the  duty  Is  his 
own.  As  to  the  acts  of  the  workmen,  and  the 
manner  in  which  they  do  their  work,  the  duty 
of  the  employer  is  to  employ  persons  who  are 
reasonably  competent  to  do  the  work  assigned 
them,  and,  If  be  finds  himself  mistaken  In  re- 
gard to  their  competency,  to  discharge  them, 
when  the  mistake  Is  discovered.  But  he  is  not 
responsible  for  the  consequences  of  their  negli- 
gence as  these  may  affect  each  other.  Ross  v. 
Walker,  139  Pa.  St.  42,  21  Atl.  1S7, 169.  Now,. 
the  act  of  1691  undertakes  to  reverse  the  set- 
tled law  upon  this  subject  and*  declare  that 
the  employer  shall  be  responsible  for  an  in- 
jury to  an  employ^  resulting  from  the  negli- 
gence of  a  fellow  workman.  Prior  to  the  act 
of  1891,  the  man  whose  negligence  caused  the 
injury  was  alone  liable  to  respond  In  damages. 
He  might  not  always  have  property  out  of 
which  a  Judgment  could  be  collected,  but  the 
plaintiff  must,  In  any  case,  take  his  chances 
of  tbe  solvency  of  the  defendant  against  whom 
his  cause  of  action  lies.  The  act  of  1891  un- 
dertakes to  furnish  a  responsible  defendant  for 
tbe  Injured  -person  to  pursue.  Passing  over 
tbe  head  of  the  fellow  servant  at  whose  hands- 
the  injury  was  received,  It  fastens  on  the  own- 
er of  tbe  property  on  which  the  accident  hap- 
pened, and  declares  him  to  be  the  guilty  person 
on  whose  head  the  consequences  of  the  acci- 
dent shall  falL  To  see  the  true  character  of 
this  legislation  we  must  keep  both  lines  of  ob- 
jection In  mind.  We  must  remember  that  the 
injury  complained  of  Is  due  to  the  negligence 
of  a  fellow  workman,  for  which  the  master  la 
responsible  neither  in  law  nor  morals.  We 
must  also  remember  that  this  fellow  workman 
has  been  designated  by  the  state,  his  duties 
defined  and  his  powers  conferred  by  statute, 
and  his  employment  made  compulsory,  under 
heavy  penalties,  by  tbe  same  statute.  Finally, 
we  must  remember  that  It  Is  the  negligence  of 
this  fellow  servant,  whose  competency  the 
state  has  certified,  and  whose  employment  the 
state  has  compelled,  for  which  tbe  employer  is 
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made  liable.  The  state  says:  "He  Is  compe- 
tent Yon  must  employ  him.  You  shall  sur- 
render to  his  control  the  arrangements  for  the 
security  of  your  employes."  It  then  says,  in 
effect:  "If  we  Impose  upon  you  by  certifying 
to  the  competency  of  an  Incompetent  man,  or 
If  the  man  to  whom  we  commit  the  conduct  of 
your  mines  neglects  his  duty,  you  shall  pay  for 
our  mistake  and  for  his  negligence."  We  have 
no  doubt  that  so  much,  at  least,  of  section  8 
of  article  17  of  the  act  of  1891  as  imposes  lia- 
bility on  the  mine  owner  for  the  failure  of 
the  foreman  to  comply  with  the  provisions  of 
the  act  which  compels  his  employment  and  de- 
fines his  duties,  Is  unconstitutional  and  void. 
This  disposes  of  this  appeal  so  far  as  the 
Kingston  Coal  Company  la  concerned. 

But  why  should  the  certified  mine  foreman 
be  relieved  from  the  consequences  of  his  negli- 
gence? The  Jury  have  found  that  the  injury 
was  due  to  his  want  of  attention  to  his  proper 
duties,  and  his  liability  Is  clear,  without  regard 
to  our  mining  laws-.  But  the  statute  required 
him  to  examine  the  roads  and  ways  In  use  in 
the  mine  each  day.  He  knew  the  film  of  rock 
separating  the  upper  from  the  lower  working 
was  but  eight  feet  thick,  at  best.  He  knew 
that  the  supports  for  this'  film  were  not  in  line 
with  each  other  in  the  upper  and  lower  work- 
ings. He  knew  that  layers  of  the  rock  were 
falling  off,  that  the  thickness  of  the  floor  was 
reduced  under  the  way  on  which  the  accident 
occurred  to  about  fire  feet,  and  that,  not  far 
away,  it  bad  fallen  down  Into  the  lower  work- 
ing; yet,  with  all  this  knowledge,  be  did  noth- 
ing, so  far  aa,we  can  learn,  to  increase  the 
security  of  the  way.  Whether  his  conduct  be 
considered  with  reference  to  the  statute,  or  re- 
gardless of  it,  his  failure  to  do  what  be  must 
have  known  to  be  necessary,  was  a  neglect  of 
duty  such  as  should  render  him  liable  to  his 
fellow  servant  who  has  suffered  from  It  Some 
difficulty  has  been  suggested,  growing  out  of 
the  pleadings,  but  the  declaration  is  not  before 
us.  We  cannot  determine,  therefore,  whether 
an  amendment  is  necessary  in  order  to  sustain 
toe  Judgment  against  him. 

We  are  not  prepared  to  hold  the  act  of  1801 
to  be  unconstitutional  as  a  whole.  It  relates 
to  all  anthracite  coal  mines,  and  defines  what 
shall  be  regarded  as  such  mines.  Coal  may  be 
taken  out  of  the  ground  by  farm  owners  for 
their  own  use,  or  it  may  be  taken  in  such 
small  quantities  and  for  such  local  purposes  as 
to  make  the  application  of  the  mining  laws  to 
the  operations  so  conducted,  not  only  unneces- 
sary, but  burdensome  to  the  extent  of  absolute 
prohibition.  Such  limited  or  Incipient  opera- 
tions are  not  within  the  mischief  to  remedy 
which  the  mining  laws  were  devised.  They 
are  ordinarily  conducted  for  purposes  of  explo- 
ration, or  for  family  supply,  and  ought  not  to 
1«  classed  with  operations  conducted  for  the 
supply  of  the  public.  The  business  of  coal 
mining,  like  that  of  insurance  or  banking,  may 
lie  -leaned  by  the  legislature.  The  definition 
found  In  the  act  of  1891  seems  to  us  reason- 
able, to  be  within  the  fair  limits  of  a  legisla- 


tive definition,  and  to  exclude  only  such  opera- 
tions as  are  too  small  to  make  the  general  reg- 
ulations provided  by  the  act  applicable  to  them. 
The  ground  on  which  we  place  our  Judgment 
Is  not,  therefore,  that  the  act  is  local,  but  that 
the  provisions  of  It  which  we  have  considered 
are  in  violation  of  the  bill  of  rights. 

The  Judgment  against  the  Kingston  Coal 
Company  is  reversed,  for  reasons  that  are  fatal 
to  a  recovery  against  it.  The  Judgment  against 
William  Jones  is  affirmed. 


BALD  EAGLE  VAL.  B.  CO.  et  aL  v. 
NITTANY  VAL.  B.  CO.  et  al. 

(Supreme  Court  of  Pennsylvania.     Oct  7, 
1895J 

Travpio  Contracts— Validity— Consideration — 
covbnants— efvbct  on  successor  in  interest. 

1.  Where  plaintiff  railroad  company  contrib- 
uted money  for  the  development  of  ore  land,  and 
construction  of  a  furnace  and  railroad,  and  those 
having  the  legal  title  to  the  property  and  equity 
of  redemption,  in  consideration  thereof,  covenant- 
ed, in  the  nature  of  a  covenant  to  run  with  the- 
land,  to  give  all  traffic  to  and  from  the  land  and 
furnace  to  plaintiffs'  lines,  one  obtaining  title  to- 
the  property  through  foreclosure  of  mortgage 
antedating  the  agreement,  and  having  accepted 
ail  the  benefits  derivable  from  the  contract,  as 
shipper,and  affirmed  it,  will  be  bound  thereby. 

2.  The  purchase  by  plaintiff  railroad  of  bonds 
secured  by  mortgage  to  enable  die  mortgagor  to- 
develop  his  ore  lands,  and  construct  a  furnace, 
and  a  railroad  to  plaintiff's  line,  is  sufficient  con- 
sideration for  the  covenant  of  the  landowner  to 
give  all  traffic  to  and  from  the  land  and  furnace 
to  plaintiff's  line. 

8.  Const  art  17,  |  3,  declaring  that  all  in- 
dividuals shall  have  equal  rights  to  transporta- 
tion, without  discrimination,  does  not  give  one 
the  right  after  making  a  contract  for  carriage 
with  one  road,  to  break  it 

4.  A  contract  by  a  railroad  company  with  an 
iron  company  by  which  the  former  furnishes 
funds  to  develop  the  latter,  and  give  it  facilities 
for  transportation,  in  consideration  of  which  the 
iron  company  contracts  to  give  it  all  its  traffic,  is 
not  in  restraint  of  trade,  against  public  policy,  or 
ultra  vires. 

6.  While  an  agreement  of  an  iron  company, 
in  consideration  of  aid  in  its  development  to  give 
all  its  traffic  to  a  certain  railroad,  will  be  en- 
forced, its  further  agreement  to  give  no  aid  to- 
the  construction  of  competitive  lines  will  not 
be,  being  against  public  policy. 

Appeal  from  court  of  common  pleas,  Center 
county;  A.  O.  Purst,  Judge. 

Suit  by  the  Bald  Eagle  Valley  Ballroad 
Company  and  the  Pennsylvania  Railroad 
Company,  lessee  of  the  Bald  Eagle  Valley 
Railroad,  against  the  Nittany  Valley  Railroad 
Company  and  the  Valentine  Iron  Company, 
for  injunction.  Decree  for  defendants.  Plain- 
tiffs appeal.     Reversed. 

John  Blancnard  and  David  W.  Sellers,  for 
appellants.  Ellis  L.  Orvis,  Calvin  M.  Bower, 
and  C.  M.  Clement,  for  appellees. 

DEAN,  J.  On  the  22d  of  March,  1887,  the 
Valentine  Ore  Land  Association  (unincorpo- 
rated), and  William  Stewart  and  Evan  M. 
Blanchard,  trustees  of  the  Valentine  Iron  Com- 
pany, had  the  legal  title  to  and  possession  of  a 
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large  body  of  iron  ore  lands,  mining  rights, 
and  other  property  in  Center  county, -on  which 
was  a  large  lron-smeltlng  furnace,  partly 
huilt  The  Valentine  Iron  Company  proposed 
to  lease  this  furnace,  and  manufacture  pig 
Iron;  then,  in  conjunction  with  the  Nittany 
Valley  Railroad  Company,  the  latter,  as  yet, 
-only  projected,  to  construct,  equip,  and  operate 
a  railroad  on  the  lands  from  the  ore  mines  to 
the  furnace,  and  also  from  the  furnace  to  a 
-connection  with  the  Lemont  Railroad,  near 
the  furnace.  For  the  purpose  of  raising 
money,  the  Valentine  Iron  Company  and  the 
Valentine  Land  Association  had  executed  a 
mortgage,  dated  August  2,  1886,  upon  all  the 
lands,  to  the  Fidelity  Insurance,  Trust  &  Safe- 
Deposit  Company  of  Philadelphia,  as  trustee, 
to  secure  the  payment  of  $600,000  of  first 
mortgage  bonds;  the  bonds  to  be  sold,  and  the 
proceeds  used  to  promote  the  project  The 
Lemont  Railroad  Company,  in  aid  of  the  en- 
terprise, agreed  to  purchase  at  par  $75,000  of 
the  bonds.  In  consideration  of  this  aid,  the 
land  association,  the  iron  company,  and  the 
jNittany  Valley  Railroad  Company  agreed  to 
igive  to  the  Lemont  Railroad  Company  and  the 
Bald  Eagle  Valley  Railroad  Company,  con- 
necting short  lines  of  the  Pennsylvania  Rail- 
road Company,  and  to  the  last-named  com- 
pany, the  traffic  to  and  from  the  ore  lands, 
furnace,  and  railroad.  The  covenant  in  tills 
^particular  was  that  the  covenantors  "agree, 
for  themselves,  their  successors,  lessees,  and 
.assigns,  in  the  nature  of  a  covenant  to  run 
with  the  title  of  the  lands  held  by  them,  that 
they  will  give  all  the  traffic  coming  to  or  go- 
ing from  the  property,  mines,  and  furnaces 
owned  and  controlled  and  to  be  built  and  op- 
erated •  •  •  by  them"  to  the  three  railroad 
-companies,  so  far  as  these  lines  were  avail- 
able for  the  covenantors'  traffic,  and  so  long 
mb  the  railroad  companies  observed  the  agree- 
ment on  thefr  part  The  land,  iron,  and  rail- 
road companies  further  covenanted  that,  in 
.making  any  grants  of  lands,  they  would  pro- 
vide in  the  grants  that  the  grantees  should 
take  subject  to  the  covenants,  and  that  they 
would  not  aid  or  encourage  in  any  manner  In 
the  construction  of  competitive  lines  of  rail- 
road in  the  territory.  The  three  railroad  com- 
panies covenanted  that  they  would  transport 
4he  traffic  thus  received  at  fair  and  reasonable 
rates,  as  compared  with  charges  on  like  traffic 
under  like  circumstances  on  other  parts  of 
their  lines.  It  was  further  provided  that,  if 
-any  dispute  arose  under  the  agreement,  It 
should  be  referred  to  two  disinterested  persons 
■as  arbitrators,  one  to  be  chosen  by  each  party 
to  the  agreement,  and  these  thus  chosen  to  se- 
lect an  umpire  if  they  could  not  agree.  The 
$75,000  was  paid  over  for  the  bonds  agreed 
-to  be  taken  by  the  Lemont  Company.  Other 
■of  the  bonds,  sufficient  to  put  the  furnace  and 
ore  mines  In  operation,  were  disposed  of;  and 
all  parties,  in  observance  of  the  agreement, 
conducted  their  business  until  October,  1800, 
when,  default  having  been  made  on  the  inter- 
est on  the  .bands,  the  mortgage  was  foreclosed 


by  the  trustee;  and  on  the  29th  of  January, 
1891,  the  sheriff  sold  the  property  to  the  trus- 
tee, which  purchased  on  behalf  of  the  bond- 
holders, for  $195,000,  accepting  the  truster's 
receipt  as  a  lien  creditor,  for  the  purchase 
money.  Deed  was  accordingly  acknowledged 
to  the- trustee.  On  the  26th  of  February,  1891. 
by  consent  of  the  bondholders  Interested,  the 
trustee,  by  deed,  conveyed  the  property  to  the 
Valentine  Iron  Company,  a  corporation  organ- 
ised the  6th  of  February,  1891.  Instead  of  the 
bonds,  the  former  holders  of  them  accepted 
proportionate  amounts  of  $634,350  in  stock  of 
the  new  company,  issued  In  shares  of  the  par 
value  of  $50.  By  this  change,  the  railroad 
companies  (plaintiffs)  became  stockholders  in 
the  amount  proportionate  to  their  $75,000  pur- 
chase of  bonds.  The  new  company  continued 
the  same  relations  with  the  railroad  companies 
from  the  date  of  Its  organization  down  to  the 
winter  of  1892-93.  On  the  11th  of  May,  1889. 
the  Central  Pennsylvania  Railroad  Company 
was  Incorporated,  to  construct  a  railroad  from 
Mill  Hall,  In  Clinton  county,  to  Unlonvllle,  in 
Center  county,  a  distance  of  about  25  miles. 
located  with  a  view  to  form  a  connection  with 
the  Nittany  Valley  Railroad  near  Belief onte, 
and  the  Beech  Creek  Railroad  near  Mill  Hall. 
The  last-named  railroad  is,  in  its  terminals  and 
connections,  a  competitor  of  the  plaintiff  rail- 
road companies.  The  plaintiffs  averred  that 
the  Valentine  Iron  Company,  since  the  begin- 
ning of  the  year  1893,  has  encouraged  the  con- 
struction of  the  Central  Pennsylvania  Rail- 
road financially  and  otherwise;  J.  W.  Gephart. 
the  president  of  the  iron  company,  being  also 
the  president  of  the.  railroad  company,  is  also 
acting  as  superintendent  of  the  work  of  con- 
struction of  the  competing  road,  and  is  the 
chief  representative  of  the  undertaking;  that 
the  Nittany  Valley  Railroad,  In  1891,  wis 
leased  to  the  Valentine  Iron  Company,  and  is 
operated  by  the  iron  company;  that  the  Val- 
entine Iron  Company  threatens  to  give  the 
traffic  coming  and  going  to  the  mines  and  fur- 
nace for  transportation  over  the  Central  Penn- 
sylvania, and  thence,  by  Its  connections,  over 
the  lines  of  competing  roads.  The  plaintifls 
aver  that  the  acts  of  defendants  are  in  viola- 
tion of  their  covenants  In  the  agreement  of 
March  22,  1887,  and  pray  that  they  be  re- 
strained by  Injunction. 

The  defendants  demurred  to  the  bill:  (1) 
Because,  by  the  sale  on  the  mortgage,  they 
took  the  property  free  and  discharged  from  all 
the  covenants  of  the  agreement  the  agree- 
ment having  been  executed  subsequent  to  the 
mortgage.  (2j  The  purchaser  at  the  mort- 
gage sale  took  the  land  discharged  of  the 
covenants;  therefore,  every  other  party  to 
the  agreement  was  released.  (3)  That  the 
agreement  was  without  consideration,  and  is 
therefore  void.  (4)  'The  agreement  was  against 
public  policy.  {S)r-lt  was  in  violation  of  ar- 
ticle 17  of  the  constitution,  and  is  not  en- 
forceable in  law  or  equity.  (6)  That  the 
Nittany  Valley  Railroad  did  not  covenant  not 
to  aid  In  the  construction  of  competitive  line* 
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of  railroad.  (7)  That  the  restraint  of  the  con- 
struction of  competitive  lines,  whether  bjr, 
moral  support  or  otherwise,  is  illegal  (8) 
That  to  enjoin  defendants  from  giving  traffic 
to  a  common  carrier,  under  the  laws  of  the 
commonwealth,  is  in  restraint  of  trade.  (9) 
There  is  an  adequate  remedy  at  law.  The 
court  below,  after  argument,  sustained  the 
1st,  2d.  4th,  5th,  and  8th  grounds  of  demurrer, 
and  entered  a,  decree  dismissing  the  bill,  and 
from  that  decree  plaintiffs  appeal,  assigning 
16  errors  to  the  decree  and  opinion  of  the 
court  The  bill  sets  out  the  facts,  in  sub- 
stance, as  we  have  stated  them,  and  it  fol- 
lows from  the  demurrer  that  defendants  ad- 
mit them  as  averred. 

The  opinion  of  the  learned  Judge  of  the 
court  below  is  in  good  part  devoted  to  demon- 
strating that  the  covenant  to  transport  the 
traffic  to  and  from  the  ore  lands  and  furnace 
over  plaintiffs'  lines,  and  not  to  aid  and  en- 
courage the  construction  of  other  or  rival 
roads  to  the  source  of  the  traffic,  Is  not  a 
covenant  real,  which  runs  with  the  land, 
binding  upon  the  heir,  successor,  or  assignee, 
but  is  a  mere  personal  covenant,  binding  only 
upon  the  parties  to  it.  Spencer's  Case,  1 
Smith,  Le&<£-Cas.  (9th  Am.  Ed.)  p.  174,  the 
leading  case,  with  many  of  the  cases  cited  in 
the  notes  to  the  leading  case,  and  others 
which  do  not  there  appear,  are  relied  on  as 
authority  for  this  holding.  Spencer's  Case  is 
taken  from  5  Coke,  16,  as  reported  by 'Coke, 
who  says  that,  among  other  questions,  it  was 
decided  "where  the  assignee  shall  be  bound 
without  naming  him,  and  where  not;  and 
where  he  shall  not  be  bound,  although  he  be 
expressly  named,  and  where  not."  It  then 
appears  from  the  case  that  the  second,  of  the 
seven  resolutions  adopted  by  the  •court  la: 
''If  the  lessee  had  covenanted  for  hin>  and  his 
assigns  that  they  would  make  a  new  wall 
upon  some  part  of  the  thing  demised,  that 
forasmuch  as  it  is  to  be  done  upon  the  land 
demised,  that  it  should  bind  the  assignee;  for, 
although  the  covenant  doth  extend  to  a  thing 
to  be  newly  made,  yet  it  is  to  be  made  upon 
the  thing  demised,  and  the  assignee  is  to  take 
the  benefit  of  it,  and  therefore,  shall  bind  the 
s-ssignee  by  express  words.  •  •  •  But,  al- 
though the  covenant  be  for  him  and  bis  as- 
shms.  yet  if  the  thing  to  be  done  be.  merely 
collateral  to  the  land,  and  doth  not  touch  or 
i-om-crn  the  thing  demised  in  any.  sort,  there 
the  assignee  shall  not  be  charged."  This  case, 
li'.tided  300  years  ago,  as  with  many  of  the 
cases  ot  that  time,  bases  its  conclusions,  in 
the  main,  on  the  results  arrived  at  by  the 
ratiocination  of  the  Judges.  They  assumed 
certain  premises,  and  if,  from  these,  a  certain 
conclusion  was  reached,  then  the  Judgment 
was  for  plaintiff  or  defendant;  as,  for  in- 
stance, in  the  first  resolution:  "When  the 
wvenant  extends  to  a  thing  in  esse,  parcel  of 
the  demise,  the  thing  to  be  done  by  force  of 
the  covenant  is  quodammodo  annexed  and 
ippurtenant  to  the  thing  demised,  and  shall  go 
rith  the  land,  and  shall  bind  the  assignee,  al- 
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though  he  be  not  bound  by  express  words." 
Here  the  assignee  is  bound,  although  the  cove- 
nantor hath  not  so  said.  Then  the  same  reso- 
lution goeston:  "But,  when  the  covenant  ex- 
tends to  a  thing  not  in  being  at  the  time  of 
the  demise  made,  it  cannot  be  appurtenant  or 
annexed  to  the  thing  which  hath  no  being." 
Here,  the  covenant  does  not  bind  the  assignee, 
although  the  covenantor  hath  so 'said.  Resort 
was  had  to  the  instrument  to  ascertain  the 
subject  of  the  contract,  and  when  that  was 
settled  on,  a  contract  was  made  by  the  Judges, 
for  the  parties,  without  much  regard  to  what 
the  parties  said.  They  looked  not  for  the  ex- 
pressed Intention,  with  a  view  to  giving  it  ef- 
fect in  the  judgment,  but  adopted  a  conclu- 
sion based  often  on  an  artificial  or  arbitrary 
rule  of  construction,  and  this  conclusion  mold- 
ed the  judgment.  The  intention  was  subordi- 
nate to  the  rule.  ATsfiown  by  the  large  num- 
ber of  cases,  both  In  England  and  this  coun- 
try, cited  by  the  able  editors  of  the  notes  to 
Spencer's  Case,  there  has  been  more  or  less 
of  a  Btruggle  by  the  courts,  In  the  three  cen- 
turies which  have  elapsed  since  that  decision 
was  announced,  to  escape  from  its  applica- 
tion; and  very  often,  if  the  rule  defeated  the 
manifest  intent  of  the  parties,  some  distinc- 
tion was  found  or  assumed  which  warranted 
a  disregard  of  it;  and  in  some  cases,  where 
the  rule,  if  invoked,  would  plainly  shut  the 
door  against  equity,  the  door  was  closed 
against  the  rule.  Like  the  arbitrary  ancient 
rules  In  Shelley's  Case,  in  Twyne's  Case,  and 
others,  it  has  been  given  such  flexibility  by 
so  many  later  decisions  that,  without  overrul- 
ing well-decided  cases,  it  is  impossible  to  rig- 
Idly  apply  it  at  this  day,  even  in  common-law 
actions.  Whether,  under  our  system  of  ad- 
ministering equity,  if  this  were  an  action  at 
law,  Spencer's  Case  would  rule  It  on  the  facts, 
it  Is. not  Important  to  decide.  This  is  not  an 
action  at  law,  but  a  bill  in  equity,  and  the 
controlling  element  is  the  Intention  of  the 
parties  to  the  covenant;  and  so  it  is  laid  down 
by  many  of  both  the  English  and  American 
decisions,  some  of  them  cited  in  the  notes  to 
Spencer's  Case.  In  the  note  on  page  198 
(English  notes),  it  is  said:  "In  Tulk  v.  Mox- 
hay,  2  Phlla.  774,  it  was  laid  down  by  Lord 
Cottenham  that  a  covenant  made  by  the  pur- 
chaser of  land  that  he  and  his  assigns  would 
use  or  abstain  from  using  the  land  in  a  par- 
ticular way  may  be  enforced  In  equity  against 
all  purchasers,  without  reference  to  the  ques- 
tion whether  the  covenant  ran  with  the  Iuud." 
And  it  Is  remarked  by  the  editor  that  Keppell 
v.  Bailey,  2  Mylne  &  K.  517,  in  the  court  of 
chancer}',  a  case  cited  and  relied  on  by  the 
court  below  and  appellees  in  this  case,  is  over- 
ruled by  Tulk  v.  Moxhay,  and  the  latter  case 
has  been  since  followed  and  extended. 

Take  the  facts  as  they  are  averred  in  the 
bill  In  equity,  and  as  they  are  here  admitted 
by  the  demurrer:  (1)  The  complainants  con- 
tributed $75,000  for  the  development  of  the 
ore  land,  and  the  construction  of  a  furnace 
and  railroad.     (2)  The  furnace  and  railroad 
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were  constructed;  were  put  In  operation;  and 
ore  mines,  from  which  was  obtained  ore  to 
run  the  furnace,  opened.  (3)  The  property 
was  sold  on  a  mortgage  antedating  the  agree- 
ment and  ?75,000  contribution  about  seven 
months.  (4)  Those  who  had  the  legal  title 
and  equity  of  redemption  made  the  contract 
by  which  they  secured  plaintiffs'  money,  and, 
in  consideration  thereof,  covenanted  for  them- 
selves, successors  and  assigns,  in  the  nature 
of  a  covenant  to  run  with  the  lands,  to  give 
all  traffic  coming  to  or  going  from  the  ore 
lands  and  furnace  to  plaintiffs'  lines.  (5) 
The  Valentine  Iron  Company,  the  present  as- 
signee of  the  property  from  the  sheriff's  ven- 
dee, from  January,  1891,  for  nearly  two 
years,  accepted  all  the  benefits  derivable 
fr»m  this  contract,  as  shippers,  and  affirmed 
it  (6)  Defendants  refuse  absolutely  to  per-. 
form  the  covenants  entered  into  by  their 
predecessors  In  title,  although  the  very  exist- 
ence of  the  property  occupied  and  enjoyed  by 
them  was  created,  in  part,  by  the  large  con- 
tribution of  plaintiffs.  (7)  There  is  no  ade- 
quate remedy  at  law  for  a  persistent  viola- 
tion of  such  a  covenant  Should  the  facts, 
as  they  thus  appear,  move  the  conscience  of 
a  chancellor  to  afford  relief  to  the  Injured 
party?  We  do  not  consider  It  Important  that 
by  the  judicial  sale  and  reorganization  of 
those  Interested,  under  a  new  charter,  the 
nominal  identity  of  the  actual  parties  to  the 
covenant,  and  those  now  in  possession,  has 
been  changed.  The  averment  of  affirmance 
of  the  contract  by  the  present  defendants  is 
admitted  by  the  pleadings.  That  the  affirm- 
ance of  a  traffic  contract  touching  land  rests 
in  parol  will  not  prevent  the  Interposition  of 
equitable  principles,  even  where  the  contract 
postdated  a  lien  through  which  the  defend- 
ant claimed  title.  In  Campbell  v.  Hand,  49 
Pa.  St  234,  adjoining  owners  of  land  on  op- 
posite banks  of  a  stream  agreed  to  build  and 
keep  in  repair  a  dam  for  the  use  of  both.  On 
a  judgment  against  one  of  them,  antedating 
the  agreement  his  interest  was  sold  at  sher- 
iffs sale.  The  sheriff's  vendee  used  the  dam, 
as  did  the  debtor  in  the  judgment.  The  court 
below  held  the  sheriff's  vendee  bound  to  con- 
tribute to  the  repairs,  because  he  had,  by  the 
use  of  the  dam,  affirmed  the  agreement. 
This  court  (Thompson,  J.>  says:  "I  will  not 
undertake  to  say  that  the  contract  created 
covenants  running  with  the  land,  because 
the  covenantor  could  not  impose  an  incum- 
brance or  duty  that  might  not  be  divested 
by  a  sale  of  the  premises  so  incumbered  by 
a  prior  judgment,  a  sale  on  which  would  car- 
ry back  the  title  to  a  period  coeval  with  the 
date  of  the  Hen.  •  *  *  Now,  why  should 
not  the  assent  of  the  sheriff's  vendee,  and 
that  of  the  remaining  cotenant,  be  sufficient 
to  continue  the  original  covenants  In  their 
original  efficiency?  I  do  not  think  It  is  a 
sufficient  negative  of  the  Inquiry  to  say  that 
the  remedy  on  the  covenants  is  not  pursued." 
What  would  have  been  the  effect  of  a  denial 
of  any   affirmance  of  this  contract  by   the 


sheriff's  vendee  or  these  defendants  we  are 
not  called  upon  to  say.  We  decide  the  point 
on  their  admission  of  the  affirmance  of  It 

Nor  Is  the  contract  as  contended  by  appel- 
lees, and  as  held  by  the  court  below,  without 
consideration.  The  preliminary  statements 
to  the  stipulations  show  the  value  of  the 
consideration.  The  land  association  and  iron 
company,  with  the  Nittany  Valley  Railroad 
Company,  are  about  to  construct  the  railroad 
from  the  furnace  to  the  mines  on  the  land, 
and  from  the  furnace  to  a  connection  with 
plaintiffs'  lines.  They  are  about  to  completu 
a  furnace  or  furnaces,  partly  built  For  the 
purpose  of  securing  funds,  they  have  placed 
a  mortgage  to  secure  $600,000.  They  cannol 
carry  out  this  project  with  a  paper  mortgage. 
They  want  the  money  which  it  is  to  secure, 
Plaintiff's  give  them  175,000,  and  agree  tc 
carry  their  products  at  reasonable  rates.  II 
any  dispute  arises  about  what  is  reasonable, 
they  agree  to  the  establishment  of  a  tribunal 
to  determine  the  dispute  without  resort  tc 
the  courts.  In  consideration  of  this  aid  in 
the  development  of  their  property,  defend- 
ants agree  to  give  them  their  traffic.  With' 
out  such  development  the  railroad  to  carrj 
the  ore  from  the  mines  to  the  furnace  head, 
and  from  the  casting  house  to  market,  theii 
property,  for  present  enjoyment  1b  useless 
by  the  stipulated  aid,  it  is  valuable.  This  ii 
an  ample  consideration. 

It  is  held  by  the  court  below  that  the  con 
tract  is  in  violation  of  sections  1,  3,  and  j 
of  article  17  of  the  constitution.  The  firs 
section  provides  that  all  railroads,  as  com 
mon  carriers,  shall  carry  each  other's  traflii 
without  discrimination.  There  Is  nothing  fa 
the  agreement  which  contravenes  this  pro 
vision.  The  railroad  company  must  carrj 
such  freight  as  a  shipper  offers  it.  If  freigta 
by  the  public  be  routed  over  its  road  to  des 
tination  by  way  of  the  Central  Pennsylvania 
Railroad,  It  must  so  forward  it  It  is  no 
averred  In  the  bill  that  the  contract  la  to  tbi 
contrary.  Section  3  of  the  same  article  pru 
vides  that  all  individuals  shall  have  equa 
rights  to  transportation,  without  discrimina 
tlon.  The  bill  does  not  seek  to  deprive  th 
iron  company  of  the  right  here  guarantied 
The  right  of  every  shipper  is  to  make  a  con 
tract  with  such  common  carrier  as  he  chooses 
to  carry  his  goods  to  destination'.  If  ta 
makes  none  expressly,  the  law  Implies  on 
with  the  carrier  who  accepts  his  goods.  Bu 
he  cannot  make  contracts  with  two  or  mor 
carriers  to  carry  the  same  goods.  If  be  de 
as  but  one  can  carry,  the  others  can  lnvok 
the  law  as  a  remedy  for  his  violation  of  cot 
tract  If  he  contract  with  a  railroad  to  la 
its  rails  to  his  manufactory  or  furnace,  an 
furnish  him  money  to  aid  him  In  bringing  th 
raw  material  to  the  furnace,  and  be,  In  cot 
stderation,  promises  to  give  the  railroad  th 
transportation  of  such  manufactured  prodw 
to  market  at  reasonable  rates,  bow  is  tli 
shipper  deprived  of  any  right?  He  but  exci 
cises  the  right  guarantied  by  the  constitntioi 
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Be  contracts  for  the  carrying  of  his  own 
product  for  shipment  to  market,  from  his 
>wn  manufactory,  with  whom  he  pleases. 
The  constitution  does  not  go  further,  and 
guaranty  him  a  right  to  violate  his  contract 
rhen  he  pleases.  How  this  contract  offends 
igainst  section  4,  which  prohibits  the  consoli- 
lation  of  parallel  and  competing  roads,  we 
lo  not  understand,  although  this  is  one  of  the 
easons  given  for  declaring  the  contract 
old.  The  Nlttany  Valley  Railroad,  whose 
raffle  is  sought  by  plaintiffs,  Is  not  a  parallel 
oad,  but  a  connecting  road,  prolonging  the 
ilalntiffs'  reach  Into  new  territory.  The  Cen- 
tal Pennsylvania  is  parallel  to  plaintiffs'  line, 
t  has  no  contract,  either  for  traffic  or  con- 
olidatlon,  with  plaintiffs.  The  right  of  one 
oad  to  lease,  make  traffic  contracts  with, 
r  consolidate  with,  connecting  roads,  not 
arallel  or  competing,  has  not  for  34  years 
een  doubted,  that  we  know  of.  The  act  of 
ipril  23,  18G1,  expressly  confers  such  right; 
nd  the  constitution  does  not  affect  it,  ex- 
q>t  to  prohibit  the  consolidation  and  leasing 
f  parallel  and  competing  lines.  The  rights 
".  connecting  roads  under  that  act  have  been 
•cognized  many  times  since  the  adoption  of 
ie  constitution  of  1874;  and  that  contracts 
>r  through  business,  both  freight  and  pas- 
enger,  between  connecting  railroads  and 
upper,  are  not  only  not  ultra  vires,  but, 
a  the  contrary,  have  for  their  basis  sound 
usiness  principles,  and  special  contracts  may 
e  made  with  a  special  class  of  shippers 
>  secure  business,  see  Railroad  Co.  v.  Gage, 
I  Gray,  399;  Hersh  v.  Railway  Co.,  74  Pa. 
r.  181;  Munhall  v.  Railroad  Co.,  92  Pa.  St 
50;  Hoover  v.  Railroad  Co.,  156  Pa.  St  220, 
i  Atl.  282.  In  this  last  case  the  contract  was 
ith  a  manufacturing  company  for  a  special 
ite  on  coal  used  for  manufacturing  purposes, 
he  contract  was  made  eight  years  before 
ie  suit  with  a  view  to  the  building  up  and 
ivelopment  of  the  plant  This  court  in  a 
ost  exhaustive  opinion  by  our  Brother 
reen,  in  which  nearly  all  the  authorities  on 
<e  subject  are  noticed,  held  that  special  con- 
acts  for  a  special  rate  with  a  manufactory 
r  the  transportation  of  fuel  was  not  undue 
wrimination;  that  blast  furnaces,  iron 
Ills,  and  rail  factories  are  encouraged  and 
lilt  up  In  sparsely  settled  regions  by  the 
d  of  such  contracts.  While  the  question  of 
MTimination  does  not  arise  in  this  case,  the 
me  principle  Is  involved.  Is  a  contract  by 
railroad  company  with  an  iron  company, 
which  the  former  contributes  a  large  sum 
money  to  the  latter  for  development,  and 
res  to  It  facilities  for  transportation,  in 
nsideration  of  which  the  iron  company  con- 
icts  to  give  it  all  Its  traffic,  ultra  vires?  It 
not  In  restraint  of  trade,  for  its  express 
rpose  and  necessary  effect  are  to  increase 
rh  trade  and  population.  Not  a  single 
iveler  or  shipper  outside  the  contracting 
rty  is  affected  In  his  selection  of  a  route, 
ie  contract  binds  none  of  them.  It  is  not 
Idotn  that  those  who  have  reaped  benefits 


from  a  contract  such  as  this  seek  to  escape 
its  obligations  by  taking  refuge  in  that  as- 
sumed turpitude  which,  on  grounds  of  public 
policy,  avoids  the  contract;  but  here— and  it 
is  a  gratification  to  us  to  say  It— the  parties  to 
this  contract  violated  no  law,  restrained  not 
others  from  engaging  in  business,  did  nothing 
of  evil  example  or  detrimental  to  public 
morals;  therefore,  there  is  no  public  policy 
which,  in  the  absence  of  express  legislative 
enactment  makes  void  this  contract  As 
there,  clearly,  is  no  adequate  remedy  at  law 
for  repeated  or  continued  violations  of  the 
defendants'  covenants,  they  ought  to  be  en- 
forced in  equity,  to  the  extent  equity  will 
take  cognizance  of  their  violation. 

While  the  covenant  to  ship  over  plaintiffs' 
lines,  on  the  faith  of  which  plaintiffs  enlarged 
■their  facilities  for  shipment  and  paid  their 
money,  will  be  enforced,  our  decree  will  go  no 
further.  The  Central  Pennsylvania  Railroad 
is  a  corporation,  under  the  laws  of  the  com- 
monwealth, authorized  to  construct  a  line  of 
railroad  between  certain  terminals.  Its  mani- 
fest duty  Is  to  construct  Its  road  for  the  bene- 
fit of  the  general  public.  No  citizen  can  be  re- 
strained from  giving  its  construction  moral 
and  material  aid.  Public  policy  demands  that 
it  shall  fulfill  the  objects  of  its  being.  Admit 
that  the  officers  of  defendant  company  are 
giving  it  moral  aid  and  encouragement,  be- 
cause Its  construction  will  make  it  possible  for 
defendants  to  violate  their  contract  for  ship- 
ment; this,  at  most,  shows  disregard  of  a 
moral  obligation,  without  an  infraction  of  the 
legal  one,— the  actual  shipment.  The  latter, 
equity  can  control;  the  former,  It  will  not, 
both  on  grounds  of  public  policy,  and  because 
its  process  would  to  a  great  extent  be  inef- 
fectual. We  cannot  prevent  men  wanting  to 
violate  their  contracts,  while  we  can  prevent 
the  overt  acts  which  constitute  the  breach. 
Equity  can  enforce  a  tangible,  substantial 
right  of  property  under  a  contract  but  It  can- 
not make  men  good,  and  It  is  a  very  rare  case 
In  which  It  even  tries  to.  With  these  defend- 
ants, however,  who  have  pleaded,  the  case  is 
different.  We  can  restrain  them  from  a  fla- 
grant violation  of  an  essential  covenant  of 
their  contract  The  Nittany  Valley  Railroad 
Company  and  the  Valentine  Iron  Company  af- 
firmed the  original  contract  which,  in  fact, 
gave  them  a  business  existence.  They  are 
bound  to  give  their  traffic  to  plaintiffs.  This 
much  of  the  contract  is  within  the  grasp  of 
equity.  Therefore,  the  decree  of  the  court  be- 
low sustaining  the  demurrer  Is  reversed  and 
set  aside,  at  costs  of  appellees;  and  it  is  ad- 
judged and  decreed  that  an  injunction  issue 
directed  to  the  Nittany  Valley  Railroad  Com- 
pany and  the  Valentine  Iron  Company,  their 
and  each  of  their  officers,  agents,  and  em- 
ployes, including  the  said  J.  W.  Gephart,  pres- 
ident of  the  Valentine  Iron  Company,  restrain- 
ing them  from  giving  any  traffic  coming  from 
or  going  to  points  upon  the  railroad  of  the 
said  Nittany  Valley  Railroad,  or  coming  to  or 
going  from  the  mines  and  furnaces  of  the  said 
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Valentine  Iron  Company,  that  may  be  owned 
or  controlled  by  the  said  company,  and  orig- 
inating upon  said  lands  mentioned  and  de- 
scribed In  agreement  of  22d  of  March,  1887, 
to  the  said  Central  Pennsylvania  Railroad 
Company,  or  to  any  company  or  persons  other 
than  to  the  said  plaintiffs.  It  is  further  or- 
dered that  the  said  contract  be  specifically  per- 
formed In  this  respect:  They,  the  said  Nit- 
tany  Valley  Railroad  Company  and  the  said 
Valentine  Iron  Company,  axe  hereby  ordered 
and  directed  to  give  all  traffic  coming  or  go- 
ing to  points  upon  said  railroad,  or  coming  to 
or  going  from  the  property,  mines,  and  fur- 
naces of  the  said  iron  company,  in  so  far  as 
said  traffic  originates  with  or  Is  controlled  by 
them,  the  said  companies,  to  them,  the  sold 
plaintiffs,  their  successors  or  assigns.  It  is 
further  ordered  that  this  record  and  decree  be 
remitted  to  the  court  below,  that  our  order  and 
decree  may  be  carried  Into  effect  ■ 

PER  CURIAM.  And  now,  October  24. 1895, 
petition  for  modification  of  the  decree  hereto- 
fore entered  Is  dismissed. 


SMITn  v.  YORK  MANUF'G  CO.,  Limited. 

(Supreme  Court  of  New  Jersey.     Nov.  11, 1895.) 

Sals  of  Personalty — Bkeach — Rescission. 

1.  A  contract  by  which  a  boiler  maker  agrees 
to  deliver  and  set  up  boilers  of  a  specified  capaci- 
ty to  be  determined  by  a  test  made  after  the 
boilers  are  set  up,  is  executory,  and  may  be  re- 
scinded by  the  purchaser  if  the  test  fails  to  show 
compliance  with  the  contract. 

2.  Plaintiff  contracted  to  deliver  and  set  tip 
for  defendants  two  boilers  of  a  specified  capacity 
and  evaporative  efficiency,  to  be  determined  by  a 
test  made  alter  the  boilers  were  set  up.  The  re- 
port of  the  engineer  selected  to  mate  the  test 
showed  that  the  boilers  were  not  of  the  capacity 
stipulated  for.  and  thereafter  plaintiff  wrote  de- 
fendants, inclosing  the  report,  and  saying  that, 
if  time  had  not  been  lost  in  starting  the  fire,  the 
test  would  have  shown  a  capacity  greater  than 
that  specified,  "but  it  can't  be  helped  now." 
Four  days  later,  defendants  wrote,  rescinding  the 
contract,  and  demanding  the  removal  of  the  boil- 
ers, because  not  up  to  the  required  power,  to 
which  plaintiff  replied,  refusing  to  remove  the 
boilers  unless  defendants  could  show  that  their 
evaporative  efficiency  was  below  that  guarantied, 
thereby  ignoring  the  real  complaint  as  to  their 
capacity.  Plaintiff  wrote  again,  agreeing  to  sub- 
mit to  another  test,  bnt  defendants  had  mean- 
while removed  the  boilers,  and  substituted  oth- 
ers. Held,  that  defendants  were  warranted  in 
treating  the  contract  as  rescinded. 

3.  The  right  of  one  who  has  purchased  boil- 
ers to  rescind  the  contract,  after  they  have  been 
delivered  and  set  up,  because  they  are  not  of  the 
capacity  guarantied,  extends  to  an  iron  smoke- 
stack furnished  under  the  same  contract,  and 
which  is  a  part  of  the  boiler  plant,  adapted  es- 
pecially for  boilers  of  that  manufacture. 

Certified  from  circuit  court,  Monmouth  coun- 
ty;  Conover,  Judge. 

Action  by  John  N.  Smith  against  the  York 
Manufacturing  Company,  Limited,  to  recover 
the  contract  price  of  two  boilers  and  a  smoke- 
stack sold  defendants.  The  court  found  in 
favor  of  defendants,  and  a  rule  to  show  cause 
why  the  finding  should  not  be  set  aside  aud  a 


new  trial  granted  was  subsequently  allowed, 
and  certified  to  the  supreme  court  for  an  ad- 
visory opinion.     Rule  discharged. 

This  was  an  issue  tried  in  the  Monmouth 
circuit.  A  jury  was  impaneled,  but  after- 
wards discharged,  and  by  consent  the  issue 
was  tried  before  the  court  The  finding  o( 
the  court  was  In  favor  of  the  defendauts.  A 
rule  to  show  cause  why  the  said  finding 
should  not  be  set  aside  and  a  new  trial  grant 
ed  was  subsequently  granted,  aud  certified  t< 
this  court  for  an  advisory  opinion  thereon 
The  plaintiff's  suit  Is  for  the  contract  price  oi 
two  Klngsley  boilers,  of  100  horse  power,  ant 
of  an  iron  smokestack,  furnished  to  the  de 
fendants. 

Argued  at  June  term,  1894,  before  BE  AS 
LEY,  C.  J.,  and  DEPUE,  VAN  8YCKEL 
and  LIPPINCOTT,  JJ. 

Charles  M.  Stafford 'and  Blair  &  Crouse,  fa 
plaintiff.  Flavel  McGee  and  David  Harvey 
Jr.,  for  defendants. 

DEPUE,  J.  The  plaintiff  Is  a  manufac 
turer  of  boilers  known  as  the  "Klngsley  Droj 
Tube  Steam  Boilers."  The  defendants  hm 
contracted  with  the  Carroll  Manufacturini 
Company  to  set  up  for  that  company  a  plau 
for  manufacturing  Ice.  For  the  purpose  < 
fulfilling  the  contract  with  the  Carroll  Con 
pany,  the  defendants  contracted  with  tlr 
plaintiff  to  furnish  and  place  in  position  tw 
of  the  Klngsley  boilers,  with  the  fittings  a 
described,  set  up  complete  for  use,  and  read 
for  the  attachment  of  steam,  feed,  water,  au 
blow-off  pipes.  The  boilers  were  delivers 
and  set  up  on  the  3d  of  June,  1891.  The  bol 
ers  were  furnished  under  a  contract  in  wri 
Ing.  The  negotiations  were  conducted  by  co 
respondence.  The  defendants,  In  letters  d:i 
ed  January  26th  and  January  31st  asked  thi 
the  result  of  the  negotiations  should  be  pi 
in  proper  form  of  contract,  specifying  war: 
pressure,  duty,  material,  and  price,  to  whi< 
letters  the  plaintiff  replied,  under  date  of  Fe 
ruary  2,  1891:  "We  will  send  you  contrai 
by  mail  to-morrow  or  the  day  following."  u 
der  date  of  February  3,  1893,  the  plaint! 
sent  the  following  proposition,  viz.:  "Y01 
Man'f'g  Co.,  York,  Pa.:  Referring  to  your  fi 
vor  of  20th  and  31st  ult,  and  my  letters 
you  of  20th  ult.  and  second  Inst,  I  here! 
propose  to  deliver  two  (2)  Klngsley  drop-tu 
steam  boilers  to  you  on  the  premises  of  t 
Carroll  Manufacturing  Co.,  In  the  city  of  B; 
tlmore,  Md.,  on  March  15th  prox.,  of  a  t 
pacity  of  100  horse  power  each.  [Here  folloi 
a  specification  of  dimensions,  materials,  et 
The  capacity  of  said  boilers  Is  guarantied  to 
as  proposed  on  the  basis  of  the  evaporation 
30  pounds  water  from  and  at  212  degrc 
Fahrenheit  per  hour,  per  horse  power,  on 
fair  and  impartial  test  of  not  less  than  1 
hours'  duration,  to  which  I  or  my  represen 
tlve  shall  be  present.  Payment  for  said  b< 
era  to  be  made  by  you  as  follows,  viz.:  TJ 
on  the  completion  of  the  setting  up  of  pj 
boilers  as  before  set  forth,  you  shall  pay- 
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mo  the  sum  of  twenty-seven  hundred  dollars 
<*i7iw.00);  and  upon  tUe  completion  by  me 
of  a  test  snowing  the  evaporative  efficiency  of 
said  boilers  to  be  15  per  cent  In  excess  of  the 
evaporative  efficiency  of  the  average  return 
tubular  boiler,  which  said  Is  eight  pounds  of 
water,  from  and  at  212  degrees  Fahrenheit,  to 
a  pound  of  good  coal,  then  the  balance  of  the 
price  of  said  boilers,  which  is  forty-one  hun- 
dred and  seventy  ($4,170)  dollars,  less  a  spe- 
cial discount  of  10  per  cent.,  or  ten  hundred 
and  fifty-three  (1,053)  dollars,  shall  be  paid. 
If  this  Is  satisfactory  to  you,  kindly  send  ac- 
ceptance of  this  proposal  by  early  mall,  and 
oblige  yours,  very  truly,  John  N.  Smith."  To 
this  proposition  the  defendants  responded,  on 
February  6th:  "Replying  to  yours  of  the  3d 
lust,  we  would  state  that  we  accept  your 
proposition  of  that  date,  with  the  exception 
that  we  reserve  the  privilege  of  attempting  to 
show  a  greater  evaporative  power  than  8  lbs. 
i>n  return  tubular  boilers.  We  do  not  know 
that  this  will  be  forced  upon  us,  but,  in  case 
it  xhould,  wish  to  stand  in  a  correct  position. 
TV  proposition  simply  assumes  8  lbs.,  and 
ne  accept  the  assumption  with  the  foregoing 
.iK-iTation."  Under  the  date  of  February  9th, 
:be  plaintiff  answered:  "Your  favor  of  6th 
est.  was  duly  received,  and,  In  reply,  have  to 
<py  that  your  reservation  In  relation  to  the  8- 
1).  limit  of  a  return  tubular  boiler  is  satis- 
factory to  us,  provided  you  are  able  to  show 
is  a  test  of  one  that  will  do  better  than  that, 
vlien  the  setting  of  our  boilers  Is  completed, 
is  we  do  not  desire  to  be  held  up  on  our  final 
est  to  show  the  evaporative  efficiency  of  our 
toilers."  The  plaintiff's  proposal  of  Febru- 
10'  3d.  the  letters  of  February  6th  and  Febru- 
iry  !rth  of  the  parties  respectively,  constituted 
he  contract  in  writing.  The  terms  of  the 
"Miact  were  these:  (1)  That  the  capacity  of 
lie  boilers  should  be  100  horse  power  each, 
n  the  basis  of  the  evaporation  of  thirty 
"iinds  of  water,  from  and  at  212  degrees 
'iiiirenheit  per  hour,  per  horse  power;  (2) 
hat  the  boilers  should  show  an  evaporative 
Hi'  iency  15  per  cent.  In  excess  of  the  evapo- 
ative  efficiency  of  the  average  return  tubular 
oiler,  which  was  estimated  at  eight  pounds  of 
inter,  from  and  at  212  degrees  Fahrenheit,  to 
I"w>d  of  good  coal;  (3)  that  the  capacity 
ii  1  evaporative  efficiency  of  the  boilers  should 
••  determined  by  a  test  to  be  made  as  speci- 
al in  the  contract;  and  (4)  a  reservation  by 
■>•  defendants  of  the  privilege  of  showing  a 
water  evaporative  power  than  eight  pounds 
a  return  tubular  boilers.  By  the  letters  of 
!■■*  'Uh  and  9th  of  February,  the  parties  also 
Kvluded  a  contract  whereby  the  chimney 
'act  for  the  boilers  should  be  erected  by  the 
bintiff. 

The  quality  of  tbe  boilers,  with  respect  to 
»l>a<'ity  and  evaporative  efficiency,  was  ex- 
n-ssly  stipulated  for,  and  became  an  In- 
deral and  substantive  part  of  the  contract, 
ftd  the  method  provided  for  determining 
".pllanee  with  the  contract  was  by  means 
f  a  test  to  be  conducted  as  designated  In 


the  contract.  The  defendants'  agreement  to 
purchase  and  pay  was  upon  these  conditions; 
and  if,  upon  such  a  test,  the  boilers  did  not 
comply  with  the  terms  of  the  contract,  they 
had  a  right  to  rescind  and  annul  the  con- 
tract. Bannerman  v.  White,  10  C.  B.  (N.  S.) 
844;  Bebu  v.  Burness,  3  Best  &  8.  751; 
Wolcott  v.  Mount,  36  N.  J.  Law,  262. 

The  boilers  were  Bet  up  and  fire  put  under 
them  June  3d.  Within  two  weeks,  Mr.  St 
Glair  made  the  objection  that  they  could  not 
get  200  horse  power  out  of  them.  Changes 
were  then  made  in  the  stack,  which  were 
completed  on  Saturday,  July  11th.  On  Mon- 
day following,  the  work  was  inspected  by 
the  representatives  of  the  defendants  and 
the  officers  of  the  Carroll  Manufacturing 
Company;  and  Mr.  St.  Clair,  the  defendants' 
general  manager,  demanded  a  test  of  tbe 
boilers,  and  the  following  Wednesday,  July 
15th,  was  earned  as  the  time  for  making  the 
test.  Mr.  William  T.  Howard,  an  engineer, 
was  agreed  upon  to  make  the  test  He  was 
selected  by  Mr.  Purington,  the  plaintiff's 
representative,  and  approved  by  Mr.  St 
Clair.  On  the  Wednesday  named,  the  test 
was  made  by  Howard,  in  the  presence  of 
Purington,  St.  Clair,  and  the  plaintiff.  The 
test  was  finished  July  16th,  Howard  made 
his  report  in  writing,  dated  July  18th,  and 
sent  it  in  duplicate  to  the  plaintiff,  who,  on 
the  21st,  transmitted  a  copy  to  the  defend- 
ants, with  a  note  as  follows:  "With  this  we 
inclose  copy  of  the  boiler  test,  the  receipt  of 
which  please  acknowledge.  If  we  had  not 
lost  half  an  hour  at  starting  the  first  fire, 
we  could  have  given  you  about  210  horse 
power,  but  it  can't  be  helped  now."  How- 
ard's report  showed  that  in  evaporative  ef- 
ficiency the  boilers  fulfilled  the  contract,  but 
he  certified  their  capacity  In  these  words: 
"Horse-power  basis  of  30  pounds  of  water 
evaporated  per  hour,  at  212  degrees,  to  steam 
at  70  pounds  pressure,  198.5,"— which  was 
less  than  the  horse  power  contracted  for. 
The  criterion  agreed  upon  by  the  parties  for 
determining  whether  the  contract  was  ful- 
filled could  not  be  applied  until  the  boilers 
were  set  up  and  In  condition  to  be  subject- 
ed to  the  test;  and,  until  the  test  was  made, 
the  contract  was  executory,  and  subject  to 
be  rescinded  by  the  defendants  if  the  test 
failed  to  show  compliance  with  the  terms  of 
the  contract.  St.  Clair  testified  that,  when 
Howard's  report  was  received,  he  examined 
It,  and  went  over  some  of  the  calculations, 
to  satisfy  himself  that  the  calculations  were 
correct;  and  finding  that  Howard's  report 
showed  that  the  horse  power  was  short  in 
its  capacity,  on  July  25th,  be  wrote  to  the 
plaintiff  as  follows:  "Replying  to  your  fa- 
vor, and  acknowledging  the  receipt  of  the 
papers  of  test  made  of  boilers,  we  respect- 
fully state  that  inasmuch  that  you  have  fail- 
ed to  fill  contract,  notwithstanding  the  ex 
traordinary  means  used  and  the  long  time 
occupied  by  you  in  your  various  experiments 
to  that  end,  we  would  demand  the  Immedi- 
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ate  removal  of  said  boilers,  that  we  may 
replace  same  with  others  at  once.  We  also 
notify  you  that  we  hold  yon  responsible  for 
all  damage  that  we  may  have  or  will  sus- 
tain from  this  failure  on  your  part  to  fill 
contract,  until  we  can  substitute  boiler  plant 
with  others."  This  letter  was  a  rescission 
of  the  contract,  made  within  a  reasonable 
time.  The  correspondence— the  plaintiff's 
letter  of  the  21st,  and  the  defendants'  reply 
of  the  25th— is  Important  as  showing  that 
the  plaintiff  adopted  Howard's  report,  and 
that  upon  that  report  the  defendants  made 
rescission.  Howard's  report  of  the  amount 
of  horse  power  justified  rescission;  and  in 
a  short  time,  within  three  or  four  weeks, 
the  defendants  removed  the  boilers  and 
stack,  replacing  the  boilers  with  tubular 
boilers.  Unless  Howard's  report  can  be  set 
aside,  or  Its  adoption  by  the  plaintiff  avoid- 
ed, the  defendants  were  Justified  in  re- 
scinding and  annulling  the  contract,  and  the 
defense  is  complete.  The  test  was  continued 
for  10  hours,  and  the  manner  in  which  It 
was  conducted  was  at  the  time  satisfactory 
to  both  parties.  Howard's  report  states  the 
quantity  of  coal  used,  the  pounds  of  water 
evaporated  per  hour,  the  mean  temperature 
of  the  feed  water,  and  the  mean  pressure  of 
steam.  The  mean  pressure  of  steam  actual- 
ly applied  was  105.95  pounds  to  the  square 
Inch,  and  the  mean  temperature  of  the  feed 
was  230  degrees.  The  figures  exhibited  by 
the  test  as  made  were  taken  down  by  Pur- 
Ington  and  St.  Clair,  and,  as  reported  by 
Howard,  are  practically  undisputed.  The 
capacity  of  the  boilers  In  horse  power  re- 
mained to  be  computed  on  the  basis  of  the 
figures  obtained  by  the  tests.  Howard  re- 
ported the  horse  power  at  198.5  on  the  basis 
of  30  pounds  of  water  evaporated  per  hour, 
at  212  degrees,  to  steam,  at  70  pounds  pres- 
sure; and  it  Is  conceded  that,  on  the  basis 
of  his  calculation,  70  pounds  pressure,  his  re- 
sult In  horse  power  was  correct 

The  contract  fixes  the  mode  in  which  the 
capacity  of  the  boilers  was  to  be  ascertain- 
ed by  a  test.  The  results  disclosed  at  the 
test,  quantity  of  coal  used,  amount  of  water 
evaporated,  etc.,  are  conclusive  upon  the  par- 
ties if  the  test  was  properly  conducted.  If 
either  party  was  dissatisfied  with  the  con- 
duct of  the  test,  the  remedy  was  by  re- 
quiring another  test,  until  a  fair  and  impar- 
tial test  was  obtained.  But  Howard,  al- 
though selected  by  the  parties  to  make  the 
test,  was  not  by  the  contract  constituted  an 
umpire  to  pass  judgment  and  decide  upon 
the  capacity  of  the  boilers;  and  his  compu- 
tation of  the  horse  power  would  not  be  con- 
clusive unless  conclusiveness  was  given  to 
It  by  the  agreement  or  conduct  and  acts  of 
the  plaintiff.  To  overcome  the  effect  of 
Howard's  report  of  the  horse  power,  the 
plaintiff  produced  the  testimony  of  experts, 
who  testified  that  the  scientific  and  proper 
mode  of  calculating  horse  power  where  the 
contract  specifies  an  evaporation   "at  and 


from  212  degrees,"  as  this  contract  does,  Ii 
to  make  the  computation  at  212  degrees,  a 
atmospheric  pressure  of  15  pounds,  and  tba 
upon  the  figures  given  by  Howard,  and  i 
computation  upon  that  basis,  the  capacity 
of  the  boilers  would  appear  to  be  205  horsi 
power.  The  difference  between  a  computa 
tion  of  horse  power  under  a  pressure  of  7< 
pounds  and  the  same  computation  at  at 
mospheric  pressure  is  that,  to  obtain  a  givei 
horse  power  at  70  pounds  pressure,  mon 
heat,  and  consequently  more  coal,  would  b« 
required  than  at  atmospheric  pressure.  Ii 
other  words,  on  the  standard  of  an  evap 
oration  of  30  pounds  of  water  at  212  de 
grees,  a  computation  of  horse  power  upor 
a  given  amount  of  coal,  and  an  ascertained 
quantity  of  water  evaporated,  would  giv« 
less  horse  power  If  computed  at  70  pound) 
pressure  that  it  would  on  a  computatioi 
simply  at  atmospheric  pressure.  The  plain 
tiffs  experts  admit  that  Howard's  computatioi 
of  horse  .power  is  correct  upon  the  rule  h« 
adopted.  They  dispute  his  right  to  apply  thai 
rule  In  the  computation. 

The  computation  of  horse  power  on  tut 
basis  of  atmospheric  pressure  Is  in  accord' 
ance  with  a  formula  approved  by  the  Frank- 
lin Institute.  It  seems  to  be  the  method 
usually  adopted.  But  It  appears  by  the  tes- 
timony of  Prof.  Jacobus  that  there  Is  more 
than  one  standard  used  by  scientists;  thai 
there 'Is  no  standard  of  boiler  horse  powei 
universally  accepted  by  engineers;  and  that, 
in  computing  horse  power,  some  standard 
must  be  taken  which  is  agreed  upon  by  the 
parties.  The  professor's  condemnation  o( 
the  standard  applied  by  Howard  is  based 
upon  a  construction  of  the  original  contract. 
Prof.  Jacobus  also  testified  that  another  so- 
ciety, the  American  Society  of  Mechanical 
Engineers,  comprising  a  membership  of  1,800 
practical  engineers,  in  1885  recommended  the 
use  of  the  standard  based  upon  70  pounds 
pressure,  but  that  212  degrees  feed  water 
was  not  the  figure  this  society  mentioned. 
He  adds  that,  in  consequence  of  the  recom- 
mendation of  the  American  Society,  he  puts 
in  two  units  of  horse  power  in  all  boiler 
tests  he  makes.  The  contract  is  silent  as  to 
the  rule  by  which  the  horse  power  is  to  be 
computed,  and  It  appears  that  such  a  compu- 
tation is  capable  of  being  made  on  the  basts 
of  212  degrees  at  a  pressure  of  70  pounds 
as  well  as  at  atmospheric  pressure.  How- 
ard's computation  was  made  on  that  basis. 
Prof.  Jacobus  testified  that  Howard  comput- 
ed the  horse  power  on  the  assumption  of 
feed  water  at  212  degrees  and  evaporation 
into  steam  under  70  pounds  pressure. 

It  appears  that  the  standard  recommended 
by  the  American  Society  may  be  applied  in 
the  computation  of  boiler  power,  and  that  It 
should  be  applied  if  such  be  the  agreement 
of  parties.  St.  Clair  testified  that,  when  the 
test  was  applied  for  and  conceded,  Mr.  Glad- 
felter  (the  president  of  the  defendant  com- 
pany) asked  how  the  test  was  to  be  cou- 
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ducted,  and  said  that  he  was  ignorant  of 
such  matters,  and  would  like  to  know;  that 
Mr.  Purington  stated  that  it  would  be  made 
upon  the  basis  of  30  pounds  of  water  evapo- 
rated per  hour  from  212  degrees  at  70 
pounds  steam  pressure.  Mr.  Gladfelter  ask- 
ed why  he  selected  70  pounds  steam  pres- 
sure. Mr.  Purington  stated  that  it  was  an 
established  rule  of  the  American  Society  of 
Mechanical  Engineers,  and  that  he  (the  wit- 
ness) and  Mr.  Gladfelter  maintained  that  it 
slmuld  be  the  working  pressure  of  the  boil- 
ers, and  that  that  terminated  the  conversa- 
tion. This  contention  of  Purington  with  re- 
spect to  the  basis  on  which  the  test  should 
be  conducted  agrees  in  substance  with  How- 
ard's report,— feed  water,  212  degrees,  and 
70  pounds  pressure.  The  witness  further 
testified  that  the  next  evening,  Just  previous 
to  the  commencement  of  the  test,  the  sub- 
ject was  resumed  in  the  presence  of  the 
plaintiff,  Howard,  the  two  engineers,  and 
the  fireman.  He  testified  that  some  conver- 
sation as  to  the  temperature  of  the  feed  wa- 
ter, in  which  230  degrees,  as  reported  by 
Howard,  was  agreed  upon,  brought  about  a 
discussion  as  to  the  pressure  under  which 
the  boilers  were  to  be  run.  Mr.  Purington 
had  requested  that  the  safety  valve  be  set 
at  70  pounds  pressure.  That  the  witness  re- 
quested that  they  be  set  at  a  higher  pressure, 
that  the  machines  might  be  operated  during 
the  test.  That  they  agreed  to  that,  Mr.  How- 
ard saying  that  he  would  make  an  allowance 
for  the  difference  in  the  mean  to  the  70 
pounds.  That  the  witness  asked  why  they 
were  not  entitled  to  the  mean  working  pres- 
sure, and  Mr.  Purington  repeated  his  previous 
statement  that  it  was  the  rule  of  the  Ameri- 
can Society;  and,  Mr.  Howard  corroborat- 
ing that  statement,  he  (St  Clair)  submitted 
to  the  70  pounds  pressure.  Mr.  Purington 
testified  that  it  was  not  agreed  that  the  test 
should  be  conducted  on  the  basis  of  70 
pounds  pressure.  Seltz,  the  fireman,  con- 
firmed St.  Clair's  testimony,  which  Is 
strengthened  notably  by  the  fact  that  How- 
ard reported  the  horse  power  as  computed 
under  the  pressure  of  70  pounds.  Howard 
was  not  called  as  a  witness  to  explain  why 
lie  inserted  the  statement  in  his  report  that 
his  computation  was  on  that  basis.  St 
('lair's  testimony  on  this  head  Is  confirmed 
still  more  notably  by  the  fact  that  How- 
ard's report  was  received  by  the  plaintiff, 
and  sent  to  the  defendants  for  action  there- 
on without  demur.  St  Clair  testified  that 
the  first  knowledge  he  had  of  the  plaintiff's 
purpose  to  repudiate  Howard's  report  in  any 
respect  was  when  testimony  to  that  effect 
was  Introduced  at  the  trial,  and  he  is  not 
contradicted  on  that  subject  by  any  one. 

The  clear  weight  of  the  evidence  is  that 
there  was  an  arrangement  between  the  par- 
ties that  the  test  was  to  be  made  of  horse 
power  rated  at  the  pressure  of  70  pounds. 
Purington  was  more  than  an  agent  with 
limited  powers;    he  was  secretary  of  the 


Kingsley  Boiler  Company,  the  owners  of 
the  patent  The  plaintiff  was  manufactur- 
ing the  boilers  in  connection  with  the  own- 
ers of  the  patent  and  in  these  transactions 
Purington  represented  the  owners  of  the 
patent  and  the  plaintiff.  The  entire  corre- 
spondence with  the  defendants  was  con- 
ducted by  him,  and  the  conduct  of  the  test 
in  every  particular  was  Intrusted  to  him. 
His  acts  and  conduct  in  the  premises  are 
binding  upon  the  persons  whom  he  repre- 
sented. Writing  in  the  name  of  the  plain- 
tiff, under  date  of  August  12th,  Purington 
says:  "That  having  fulfilled  our  contract  with 
you  to  furnish  2  100  H.  P.  boilers,  capable  of 
evaporating  15  per  cent,  more  water  to  1  lb. 
coal  than  the  average  return  tubular  boiler, 
and  as  you  have  furnished  no  evidence  that 
the  test  made  at  the  Carroll  ManTg  Co. 
works  July  16  ult  was  not  a  sufficient  proof, 
we  do  absolutely  and  positively  refuse  to  re- 
move the  boilers,  or  to  have  anything  fur- 
ther to  do  with  them,  unless  you  can  give 
evidence  that  their  economy  is  below  our 
guaranty;  then  we  will  give  another  test 
based  upon  economy  alone,  which  will  show 
that  evaporative  efficiency."  This  letter  is 
an  evasion  of  the  real  matter  in  controversy. 
Purington  knew  from  correspondence  and 
conversations  before  and  after  the  tests  that 
the  defendants'  complaint  was  that  the  boil- 
ers did  not  show  200  horse  power.  He  knew 
that  the  economy  test  on  the  basis  of  evap- 
oration, as  compared  with  the  assumed 
evaporative  efficiency  of  tubular  boilers,  was 
reserved  to  the  defendants,  to  be  resorted  to 
in  the  event  of  the  test  that  was  had  show- 
ing that  the  plaintiff  had  complied  with  the 
conditions  expressed  in  the  plaintiffs  pro- 
posal. He  also  knew  the  exigency  for 
speedy  action  arising  from  the  defendants' 
contract  with  the  Carroll  Company.  In  re- 
sponse to  the  plaintiff's  letter  of  August 
12th,  the  defendants,  In  a  letter  of  the  date 
of  August  15th,  reiterated  the  demand  for 
the  immediate  removal  of  the  boilers,  for 
that  they  were  not  up  to  contract  in  the 
horse  power  required;  and  it  was  not  until 
August  20th  that  the  plaintiff  signified  his 
willingness  to  submit  the  boilers  to  another 
test.  The  plaintiff's  letter  of  August  12th 
was  an  emphatic  and  positive  refusal  to  con- 
sider the  real  matter  in  dispute,  and  war- 
ranted the  defendants  in  treating  the  re- 
scission as  completely  accomplished.  The 
boilers  and  stack  were  then  taken  down  and 
removed.  The  plaintiff's  communication  of 
August  20th,  offering  another  test,  came  too 
late.  When  this  letter  was  received  by  the 
defendants,  the  boilers  were  being  removed, 
and  other  boilers  to  take  their  places  were 
ordered.  Howard's  report,  containing  a 
computation  of  the  horse  power,  having  been 
accepted  and  adopted  by  the  plaintiff,  and 
sent  by  him  to  the  defendants,  and  having 
been  acted  upon  by  the  defendants,  we  think 
that,  after  the  refusal  of  the  plaintiff  to  con- 
sider  the  defendants'   protest   against   the 
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boilers  as  not  conforming  In  horse  power  to 
the  requirement  of  the  contract,  the  defend- 
ants, if  the  first  test  was  not  satisfactory  for 
the  plaintiff,  were  not  required  to  delay 
longer,  when  delay  would  Beriously  interfere 
with  the  completion  of  their  contract  with 
the  Carroll  Company. 

The  contract  between  the  parties,  consist- 
ing of  the  plaintiff's  proposition  of  Febru- 
ary 3d,  and  the  letters  of  the  parties,  re- 
spectively, of  February  6th,  and  February 
9th,  was  one  entire  contract  for  furnishing 
the  boilers  and  the  chimney  stack.  The 
stack  was  part  of  the  boiler  plant,  placed  on 
the  same  foundation  and  brick  work,  and 
was  adapted  especially  for  that  kind  of  boil- 
ers, and  not  for  other  boilers,  on  account  of 
the  peculiar  construction  of  the  flues.  It 
was  of  iron,  and  was  taken  down  and  laid 
aside  when  the  boilers  were  removed. 
Where  there  is  a  right  of  rescission  with  re- 
spect to  the  principal  subject  of  an  entire 
contract,  the  power  to  rescind  extends  to  the 
appendages  attached  to  the  principal. 

The  finding  of  the  trial  court  Is  sustained 
by  the  evidence,  and  the  rule  to  show  cause 
should  be  discharged. 


CASE  v.  BENNETT  et  ux. 

(Court  of  Chancery  of  New  Jersey.     Not.  6, 
1895.) 

Beit  on  Bond  and  Mortgage— Usury— Plsabiko 
— Uniformity  of  Taxation— Consti- 
tutional Law. 

1.  An  answer  setting  up  usury  in  a  salt  on 
a  bond,  failing  to  allege  that  the  bond  was  made 
in  pursuance  of  any_  contract  for  the  loan  of 
money,  with  corrupt  intent  to  evade  the  statutes 
against  usury,  is  fatally  defective,  even  though 
usury  appears  on  the  face  of  the  bond. 

2.  Where  a  bond  provided  for  the  payment 
by  the  obligor  of  all  taxes  assessed  on  the  loan 
secured  thereby,  it  may  be  shown,  to  avoid  the 
imputation  of  usury,  that  the  form  of  the  bond, 
including  such  ptovision,  was  used  by  the  obli- 
gee's attorney  without  the  obligee's  knowledge 
or  consent,  and  that  such  provision  was  no  part 
of  the  original  agreement. 

3.  The  act  of  April  17,  1876  (Revision,  p. 
1174,  §  153),  providing  that  the  owners  of  lands 
within  certain  counties  and  cities  may  agree  not 
to  apply  for  any  deduction,  by  reason  of  any 
mortgage,  from  the  taxable  valuation  of  such 
lands  embraced  in  the  mortgage,  and  that  upon 
claiming  a  deduction  in  violation  of  the  agree- 
ment the  mortgage  shall  immediately  become  due, 
does  not  conflict  with  Const,  art  4,  }  7.  par.  12, 
declaring  that  property  shall  be  assessed  for  tax- 
es under  general  laws  and  by  uniform  rules,  be- 
cause Revision,  p.  1163,  S  109  et  seq.,  providing 
that  debts  secured  by  mortgage  shall  not  be  as- 
sessed for  taxation  unless  the  owner  of  the  land 
applies  for  a  deduction,  is  a  general  law,  and  said 
section  153  merely  authorized  the  insertion  in  a 
mortgage  of  a  particular  kind  of  contract  in  cer- 
tain counties,  and,  as  tile  legal  rate  of  interest  is 
not  required  to  be  uniform,  does  not  change  the 
law  regulating  the  assessments  for  taxation. 

4.  An  answer  which,  after  setting  out  the 
conditions  of  a  bond  in  a  suit  on  a  bond  and  mort- 
gage, alleges  that  said  bond  and  mortgage  are 
usurious,  is  not  sufficient  to  sustain  the  defense 
of  usury,  in  so  far  as  the  provisions  of  the  mort- 
gage differ  from  those  of  the  bond. 


Bill  by  John  H.  Case  against  Ernest  H. 
Bennett  and  wife  to  foreclose  a  mortgage. 
Decree  for  complainant. 

Frederic  Adams,  for  complainant.  R.  EL. 
McCarter,  for  defendants. 

EMERY,  V.  C.  The  bill  in  this  case  is 
filed  to  foreclose  a  mortgage  given  by  tbe 
defendants  to  the  complainant  on  lands  ly- 
ing in  the  township  of  East  Orange,  Essex 
county,  and  the  defense  set  up  at  the  bear- 
ing is  usury.  It  is  Insisted  that  the  usurious 
nature  of  the  transaction  arises  out  of  the 
terms  and  conditions  of  the  bond  and  mort- 
gage, and  the  provisions  therein  relating  to 
taxes.  The  condition  of  the  bond,  after  the 
provision  for  payment  of  certain  sums  of 
money,  and  interest  thereon  at  the  rate  of 
6  per  cent,  adds:  "Together  with  all  na- 
tional, state,  county,  and  municipal  taxes 
which  may  be  assessed  upon  tbe  money  now- 
loaned  and  hereby  secured,  or  upon  this 
obligation,  or  tbe  Indenture  of  mortgage 
given  to  secure  the  payment  of  the  same, 
and  bearing  even  date  herewith."  The 
mortgage  Is  conditioned  for  the  payment  of 
the  sums  of  money  mentioned  in  the  condi- 
tion of  the  bond,  with  lawful  interest  at  the 
rate  of  6  per  cent.,  according  to  tbe  condi- 
tion of  the  bond,  "without  any  deduction  or 
defalcation  for  taxes,  assessments,  or  any 
other  imposition  whatever,"  and  contains  a 
covenant  by  the  mortgagor  that  he  "shall 
not  nor  will  apply  for  or  claim  any  deduc- 
tion by  reason  of  this  mortgage  from  the 
taxable  value  of  the  lands  and  tenements." 
No  evidence  other  than  that  of  the  securities 
themselves  is  adduced  or  relied  on  by  the 
defendants  as  bearing  on  the  question  of 
usury,  and  on  the  hearing  before  the  late 
Vice  Chancellor  Van  Fleet  the  defendants 
objected  to  the  introduction  of  evidence  of- 
fered by  the  complainant  for  the  purpose 
of  allowing  that  the  clause  in  the  bond  re- 
lating to  taxes  was  inserted  therein  without 
the  complainant's  knowledge  or  direction, 
and  was  not  in  accordance  with  the  bargain 
between  the  parties  to  the  bond  and  mort- 
gage, and  that  the  loan  was  In  fact  effected 
at  legal  Interest  only.  The  objection  was 
based  upon  tbe  lnsistment  that  the  bond  and 
mortgage  themselves  were  the  only  and  con- 
clusive evidence  of  the  terms  of  the  loan 
on  this  hearing,  and  the  evidence  was  ad- 
mitted subject  to  the  objection.  The  evi- 
dence of  both  the  complainant  and  the  de- 
fendant, taken  under  this  objection,  shows 
that  previous  to  the  execution  of  the  papers 
the  bargain  between  them  was  for  a  loan 
of  $9,000  at  the  legal  rate  of  Interest,  and 
that  there  was  no  reference  to  the  taxes  in 
the  bargain  for  the  loan.  The  defendant 
says  that  the  exact  words  used  by  the  com- 
plainant were,  "Yon  may  consider  the  mon- 
ey yours  at  the  present  time  as  soon  as  you 
like,  at  regular  Interest"  It  further  appear- 
ed that  on  concluding  the  bargain  for  the 
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loan  the  complainant  directed  his  attorney, 
Mr.  Adams,  to  make  out  the  bond  and  mort- 
age, that  lie  gave  no  direction  to  Insert  this 
provision  as  to  taxes  in  the  bond,  and  that 
Us  attention  -was  not  called  to  the  fact  that 
there  was  such  provision,  until  a  year  and 
a  half  after  the  execution  of  the  bond  and 
mortgage.  Mr.  Adams  states  that  the  bond 
and  mortgage  were  drawn  pursuant  to  his 
directions,  as  Mr.  Case's  attorney,  and  that 
the  provision  aa  to  taxes  In  the  bond  was 
dictated  by  Mm  from  a  printed  form  of 
mortgage  bond,  which  has  been  in  very  com- 
mon—though  not  universal— use  In  the  coun- 
ty of  Essex  since  he  came  to  the  bar,  and 
that  the  mortgage  was  on  the  usual  blank. 
Upon  this  evidence  as  to  the  actual  bargain 
between  the  parties,  and  their  intent  In  mak- 
ing the  loan,  the  complainant,  at  the  hearing, 
which  was  continued  before  me,  applied  to 
amend  the  bill  by  adding  the  allegation  that 
this  clause  relating  to  the  payment  of  taxes 
was  inserted  in  the  bond  by  the  scrivener 
without  complainant's  knowledge  or  direction, 
and  was  not  in  accordance  with  the  bargain 
between  the  parties,  and  that  the  loan  was 
In  fact  effected  at  legal  interest  only,  and 
also  to  add  a  prayer  for  reformation  of  the 
bond  by  striking  out  this  clause.  The  ap- 
plication, to  amend  was  opposed  by  the  de- 
fendants, and  affidavits  were  filed  on  their 
behalf  In  opposition  to  the  motion.  Decision 
upon  the  application  to  amend  was  reserved, 
and  argument  was  heard  upon  the  whole 
case,  including  the  application  to  amend. 

The  preliminary  question  to  be  decided  is 
one  of  pleading,  and  is  whether  usury  is 
efficiently  set  up  in  the  answer  to  sustain 
rhe  defense.  It  Is  settled,  under  our  practice, 
'bat,  where  an  answer  attempting  to  set  up 
Beury  is  radically  defective,  that  defense  can- 
not be  presented  to  the  court,  under  it  at 
final  bearing.  Crane  v.  Insurance  Co.  (Err. 
k  App.;  1875)  27  N.  J.  Eq.  484,  and  cases 
cited.  The  defect  in  this  case  was  a  failure 
to  set  out  the  particulars  of  the  alleged  usurl- 
••-<b  contract,  but  the  principle  of  the  case 
reaches  to  any  other  substantial  defect.  The 
«ate  of  the  pleadings  In  the  cause  in  refer- 
ence to  the  question  now  at  issue  Is  as  fol- 
lows: The  bill  alleges  the  indebtedness  of 
the  defendant  Ernest  H.  Bennett  to  the  com- 
rtainant  in  the  sum  of  $9,000  (not  stating, 
£/,wever.  the  origin  or  source  of  this  Indebted- 
neat. — whether  a  loan  or  pre-existing  debt), 
and  that,  being  so  indebted,  Ernest  H.  Ben- 
nett made,  executed,  and  delivered  his  bond 
In  the  penal  sum  of  $18,000,  with  the  condi- 
tion above  set  out;  and  the  bill  sets  out  in  full 
the  clause  of  the  bond  relating  to  taxes.  It 
then  alleges  that  the  mortgage  in  question 
was  given  by  Bennett  and  wife  to  secure  this 
bond,  with  the  proviso  or  condition  above  set 
oct,  which  is  also  recited  in  full.  No  alle- 
gation is  made  of  any  default  by  defendants 
in  the  agreement,  in  the  bond  or  mortgage, 
in  reference  to  taxes,  nor  Is  any  relief  prayed 
as  based  thereon.    The  answer  of  the  defend- 


ants admits  the  execution  of  the  bond  for 
the  sum  and  the  conditions  set  out  in  the  bill, 
and  also  the  execution  of  the  mortgage  upon 
the  conditions  stated  in  the  bill.  It  then  pro- 
ceeds as  follows:  "And  these  defendants 
further  answering  say  that  by  the  terms  and 
conditions  of  the  said  bond,  for  which  said 
mortgage  here  Bought  to  be  foreclosed  was 
given  to  secure  as  hereinabove  set  out,  it  is 
provided,  and.  the  said  complainant  did  re- 
quire this  defendant,  Ernest  H.  Bennett,  to 
obligate  and  bind  himself  that  he  'shall  and 
will  truly  pay  $9,000  lawful  money  afore- 
said, to  wit,  $600  in  one  year  from  date, 
$500  in  two  years  from  date,  $500  in  three 
years- from  date,  $600  in  four  years  from  date. 
$7,000  hi  five  years  from  date,  with  interest  I 
at  six  per  cent,  payable  semiannually  on  the 
principal  sum  remaining  unpaid,  together 
with  all  national,  state,  county,  and  municipal 
taxes  which  may  be  assessed  upon  the  money- 
no  w  loaned  and  hereby  secured  to  be  paid: 
provided,  If  the  said  Bennett  shall  omit  to  pay- 
any  installment  of  either  principal  or  interest 
at  the  time  herein  specified  for  the  payment 
thereof,  and  said  installment  shall  remain 
unpaid  thirty  days,  and  if  said  Bennett  shall 
omit  to  pay  the  annual  tax  due  in  any  year, 
and  the  same  shall  remain  unpaid  and  In  ar- 
rear  for  the  space  of  three  months  after  it 
shall  be  legally  payable,  then  the  principal 
and  Interest  remaining  due,  at  the  option  of 
the  said  John  Case,  shall  become  and  be  im- 
mediately due  and  payable,  anything  to  the 
contrary  notwithstanding.'  And  these  de- 
fendants are  advised  and  allege  that  the  said 
complainant  in  and  by  the  said  bond  arid  obli- 
gation of  this  defendant,  Ernest  H.  Bennett, 
did  charge  and  exact  and  require  this  defend- 
ant, Ernest  H.  Bennett,  to  agree  to  pay  upon 
the  loan  or  forbearance  of  one  hundred  dol- 
lars a  higher  rate  than  the  value  of  six  dol- 
lars; and  these  defendants  insist  and  claim- 
that  the  said  bond  and  mortgage  given  to  se- 
cure the  same  are  usurious,  and  that  in  them 
a  higher  rate  of  Interest  Is  reserved  than  was 
or  is  allowed  by  the  laws  of  the  state  of  New 
Jersey,  wherein  the  said  contract  was  .made 
and  executed,  and  that  the  said  complainant 
is  not  entitled  to  recover  any  Interest  upon 
said  mortgage,  and  that  no  Interest  thereon 
•can  therefore  be  said  to  have  become  forfeit- 
ed or  due  and  unpaid,  and  that  the  said  com- 
plainant has  no  right,  therefore,  to  anticipate 
the  payment  of  the  principal  sum  so  bor- 
rowed and  agreed  to  be  repaid  on  said  bond 
and  mortgage,  prior  to  the  time  when  the 
same  became  and  is  due  and  payable;  and 
these  defendants  deny  that  any  part  of  said 
sum  of  $7,000  is  now  due  or  payable  upon 
said  bond  until  five  years  from  the  date  of 
said  mortgage,  and  being  the  2d  day  of  Febru- 
ary, 1892." 

It  will  be  observed  that  the  answer  falls  to- 
set  up  either  that  the  bond  was  made  upon 
a  contract  for  the  loan  of  money,  or  that  the 
contract  for  the  loan  of  money  was  made  be- 
tween the  parties  with  the  Intent  to  violate 
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or  evade  the  statute  against  usury,  or  that 
the  bond  and  mortgage  in  question  were  given 
in  pursuance  of  this  corrupt  Intention.  At 
common  law,  in  a  plea  of  usury  to  a  debt  on 
a  bond,  all  three  of  these  elements  are  con- 
sidered essential.  1  Wms.  Saund.  (5th  Ed.) 
295,  note  1;  Id.  note  b;  3  Chit.  PI.  966,  and 
cases  cited  in  notes.  And  in  addition  the  par- 
ticulars of  the  usurious  contract  must  be  set 
out.  Id.  A  specialty  cannot  be  avoided  by 
usury  appearing  merely  on  the  face  of  the 
condition,  but  the  fact  must  be  pleaded  spe- 
cially, and  the  defendant  cannot  demur.  1 
Chit.  PI.  484.  As  to  the  defense  of  usury, 
the  answer  in  equity  must,  in  substantial  mat- 
ters, be  as  certain  and  definite  as  the  plea  at 
«  law.  Taylor  v.  Morris  (Err.  &  App.;  1872)  22 
N.  J.  Eq.  606,  611,  etc.;  Tanning  Co.  v.  Turn- 
er, 14  N.  J.  Eq.  326,  329;  Banking  Co.  v. 
Dudley,  8  Paige,  452,  458.  And  In  equity  the 
rule  of  pleading,  as  to  this  defense,  may  be 
somewhat  stricter  than  at  law,  for  while  at 
law  a  general  plea  of  usury,  without  particu- 
lars, may  be  bad  only  on  special  demurrer, 
and  may  be  cured  by  the  plaintiff's  plead- 
ing over,  our  rule  In  equity  Is  settled  that 
the  failure  to  particularize  In  the  answer 
will  be  fatal,  even  on  final  hearing.  Crane 
v.  Insurance  Co.,  supra.  The  answer  in 
this  case,  which  merely  Bets  out  the  condi- 
tion of  the  bond,  and  alleges  that  it  is  usuri- 
ous, seems  to  be  based  upon  the  theory  that 
If,  on  the  face  of  the  bond,  the  Interest  reserv- 
ed is  greater  than  the  legal  rate,  the  bond  is 
ipso  facto  usurious,  and  a  plea  or  answer 
need  only  set  up  that  it  is  usurious  on  its 
face,  without  further  allegations  showing  that 
the  contract  comes  within  the  reach  of  the 
statute.  But  this  is  not  the  rule  of  pleading 
either  at  law  or  In  equity.  If  it  were,  then  a 
demurrer  to  the  declaration  or  bill  would  be 
well  taken  if  any  bond,  on  the  face  of  it,  re- 
served more  than  legal  Interest  But  the  law 
is  settled  that  as  to  usury  the  terms  of  the 
security  are  not  conclusive  as  to  the  terms  of 
the  loan,  and  that  the  lender  may  show  that, 
although  usurious  upon  its  face,  there  was  no 
usurious  Intent,  and  the  contract  of  loan  was 
not  in  fact  usurious.  The  bond  itself  on  this 
issue  Is  only  prima  facie  evidence  of  the  cor- 
rupt agreement  which  is  the  foundation  of 
usury.  Archibald  v.  Thomas,  3  Cow.  284; 
Griffin  v.  OH  Co.,  11  N.  J.  Eq.  49;  Varick  v. 
Crane,  4  N.  J.  Eq.  128,  134.  And  unless  It 
appear  on  the  face  of  the  bond  that  it  was 
given  to  secure  a  loan  or  forbearance  of 
money,  it  would  not,  as  it  seems  to  me,  be 
even  prima  facie  evidence  of  usury;  for,  as  a 
bond  for  the  payment  of  money  Is  valid  with- 
out consideration,  if  so  Intended  by  the  par- 
ties (Aller  v.  Alter,  40  N.  J.  Law,  446),  it  Is 
manifest,  I  think,  that  an  agreement  thereon 
to  pay  more  than  legal  interest  on  any  sum  of 
money  is  not  even  prima  facie  evidence  of  il- 
legality, unless  the  bond  itself  also  show  that 
the  agreement  for  interest  was  made  upon  a 
contract  for  the  loan  or  forbearance  of  money. 
The  replication  to  a  plea  of  usury  at  law  is 


sufficient  if  It  simply  deny  the  corrupt  Intent 
(Blyd.  Usury,  112;  3  Chit  PL  1172;  Water- 
man v.  Haskln,  7  Johns.  283),  showing  that 
the  material  issue  on  the  plea  of  usury  must 
be  the  corrupt  intent  of  the  parties.  This  cor- 
rupt intent  being  then  the  real  question  at  is- 
sue, if  a  plea  or  answer  setting  up  usury  is  to 
be  good  at  all,  It  certainly  must  allege  this 
corrupt  intention  as  a  fact  upon  which  evi- 
dence may  be  taken.  The  defendants  in  tills 
case  object  to  any  evidence  upon  the  question 
of  intent  in  making  the  bond,  and  it  is  obvi- 
ous, I  think,  that  if  this  evidence  as  to  inten- 
tion is  not  admissible  under  the  pleadings,  it 
must  be  because  usury  is  not  properly  plead- 
ed. If  it  were  properly  pleaded,  evidence  as 
to  the  intention  would  be  admissible  under  the 
replication  to  the  answer,  without  any  amend- 
ment of  the  bill. 

In  my  opinion,  the  defense  of  usury  In  this 
case  cannot  be  heard  upon  the  answer  filed, 
for  the  reason  that  the  answer  upon  this  point 
Is  radically  defective,  In  not  setting  out  that 
the  bond  and  mortgage  In  question  were  made 
In  pursuance  of  any  contract  for  the  loan  of 
money  with  the  corrupt  intent  to  evade  the 
statute  against  usury. 

In  the  second  place,  I  am  of  opinion  that, 
taking  the  answer  to  be  sufficient  the  proofs 
show  that  the  contract  of  loan  was,  in  its  in- 
ception, a  legal  contract  between  the  parties, 
and  that  It  was  no  part  of  the  contract  for  the 
loan  of  the  money  that  the  defendant  should 
pay  the  taxes,  or  that  the  bond  should  so 
provide.  Taking  the  answers  to  be  sufficient, 
the  evidence  in  relation  to  the  intention  of  the 
parties  is  admissible  without  any  amendment 
of  the  bill.  The  use  by  complainant's  attorney, 
without  complainant's  direction  or  knowledge, 
of  a  form  of  bond  which  Included  such  provi- 
sion, could  not  In  my  Judgment  Invalidate  or 
defeat  the  original  lawful  agreement  for  the 
loan  which  both  the  parties  intended  to  have 
executed.  In  this  respect  I  think  the  case  is 
similar  to  those  where  by  mistake  of  the 
scrivener,  or  other  mistake,  a  security  ap- 
parently unlawful  has  been  taken  on  a  lawful 
contract  of  loan.  Griffin  v.  Oil  Co.,  supra; 
Gillette  v.  Ballard  (Err.  &  App.;  1875)  27  N.  J. 
Eq.  489;  Archibald  v.  Thomas,  3  Cow.  284, 
289.  The  form  of  bond  taken  in  this  case 
probably  originated  under  the  act  of  March  15, 
1806,— a  supplement  to  the  charter  of  Newark 
(P.  L.  1866,  p.  451);  and  It  has  been  In  com- 
mon use  in  Essex  county  since  shortly  after 
that  time.  At  the  time  of  passage  of  this 
law  the  general  tax  laws  in  force  provided 
that  the  debt  secured  by  the  bond  Bhould  be 
assessed  directly  upon  the  lender.  With  the 
changes  in  the  method  of  taxation  made  by 
the  general  law  of  1870  (Revision,  p.  1163}, 
providing  that  no  mortgage  or  debt  secured 
thereby  should  be  assessed  for  taxation  un- 
less a  deduction  was  claimed,  and  In  view  of 
the  supplement  to  the  mortgage  act  (Revision. 
p.  1174)  allowing  mortgagors  of  lands  In  Essex 
and  certain  other  counties  to  agree  not  to  ap- 
ply for  deduction,  the  old  form  of  bond,  as 
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to  taxes,  lias  become  Inapplicable  to  the  tax 
laws  as  they  now  exist,  and  the  retention  of 
tbe  form  In  common  use  Is  probably  based 
upon  the  Idea  that,  having  no  practical  appli- 
cation to  existing  laws,  the  retention  of  it 
cannot  invalidate  the  bond.  Whether  the 
lvnd  providing  for  the  payment  of  taxes  would 
be  Invalid,  If  an  agreement  to  pay  taxes  was 
one  of  the  terms  upon  which  the  loan  was  act- 
ually made,  and  the  bond  was  made  in  pursu- 
ance of  such  agreement,  I  do  not  decide;  but 
I  do  hold  that  where  it  Is  exp.essly  proved 
that  this  agreement  as  to  taxes  was  no  part  of 
the  contract  of  loan,  and  that  It  was  Inserted 
without  the  knowledge  of  the  lender,  the  de- 
fense of  usury,  based  merely  upon  the  lnser- 
<i'n of  the  clause  in  the  bond.  Is  not  maintain- 
ed. So  far  as  the  mortgage  Is  concerned,  it 
will  be  noticed  that  ,ln  the  answer  the  special 
terms  or  conditions  of  the  mortgage,  to  which 
objection  is  made  or  attention  Is  called,  are 
not  at  all  set  out,  but  the  answer,  after  set- 
ting out  the  terms  of  the  bond,  and  that  by  the 
loud  the  complainant  charged  and  exacted 
(mm  defendant  unlawful  Interest,  then  says: 
"And  these  defendants  Insist  that  the  said 
bond  and  mortgage  given  to  secure  the  same 
are  usurious,  and  that  on  them  a  higher  rate 
of  interest  Is  reserved  than  was  allowed  by 
tbe  law."  So  far  as  the  terms  of  the  mort- 
gage differ  from  those  of  the  bond,  this  bare 
Allegation  that  the  mortgage  is  usurious,  with- 
out further  specification,  Is  not  sufficient  to 
sustain  the  defense  of  usury  as  to  the  mort- 
age, in  so  far  as  relates  to  any  provisions  in 
the  mortgage  which  differ  from  those  of  the 
bond.  Taylor  v.  Morris  (Err.  &  App.;  1872) 
£  N.  J.  Eq.  600,  612.  The  special  objection 
to  tbe  provisions  of  the  mortgage  Is  that  the 
clause  in  the  mortgage,  agreeing  not  to  apply 
for  deduction  of  the  debt  from  the  taxable 
value  of  the  lands,  renders  the  mortgage  usu- 
rious, although  It  does  not,  like  the  bond,  con- 
tain an  express  agreement  for  the  payment 
of  the  taxes  assessed  upon  the  bond  or  debt 
It  Is  admitted  that  this  agreement  is  made 
under  the  express  authority  of  the  supplement 
to  tbe  act  concerning  mortgages,  approved 
April  17.  1876  (Revision,  p.  1174);  but  It  Is 
contended  that  this  act  is  unconstitutional, 
and  therefore  does  not  relieve  tbe  mortgage 
from  the  taint  of  usury  which  Inheres  in  it  by 
virtue  of  the  agreement.  The  constitutional 
defect  charged  Is  that  this  act  of  1876  applies 
only  to  five  counties  of  the  state  (including 
Kasex).  and  that  In  effect  it  establishes,  as  to 
these  counties,  a  special  method  of  taxation, 
and  is  therefore  invalid,  as  conflicting  with  the 
constitutional  provision  (article  4,  i  7,  par.  12) 
that  "property  shall  be  assessed  for  taxes  un- 
der general  laws  and  by  uniform  rules."  The 
evidence  which  was  taken  in  relation  to  the 
insertion  in  the  bond  of  the  clause  relating  to 
taxes,  by  mistake,  does  not  apply  to  this 
clause  of  the  mortgage,  and  the  case,  upon 
tbis  point,  was  argued  by  both  counsel  upon 
tbe  validity  of  the  clause  as  It  stood,  and  up- 
on the  basis  that  It  was,  by  the  agreement  of 


the  parties,  to  be  Inserted  hi  the  mortgage. 
For  the  reasons  above  stated,  1  do  not  consider 
the  defense  of  usury  in  the  mortgage  suffi- 
ciently pleaded;  but,  should  I  be  In  error  on 
this  point,  I  reach  the  conclusion  also  that 
the  objections  to  the  validity  of  the  law 
which  Is  attacked  are  not  well  founded,  and 
that  tbe  mortgage  Is  not  usurious  by  reason 
of  tbe  agreement  included  In  It  under  the  au- 
thority of  this  law.  My  reasons,  briefly  stat- 
ed, are: 

1.  That,  so  far  as  relates  to  the  assessment 
for  taxation  of  debts  secured  by  mortgages 
on  lands,  the  act  of  April  17,  1876  (Revision, 
p.  1163),  a  supplement  to  the  tax  act,  provides 
a  general  law  for  such  method  of  assess- 
ments, applicable  to  all  debts  secured  by 
mortgage  on  any  land  situated  anywhere 
within  the  state.  This  general  law  relating 
to  the  assessment  of  debts  secured  by  mort- 
gage provides  that  the  debt  so  secured  shall 
not  be  assessed  for  taxation,  except  upon 
the  condition  that  tbe  owner  of  land  applies 
for  tbe  deduction.  It  is  within  the  leg- 
islative authority  to  make  the  assessment 
of  such  debts  depend  upon  such  condition, 
and,  tbe  condition  being  universally  applica- 
ble, the  assessment  of  tbis  class  of  property 
Is  made  under  a  general  law,  and  by  a  uni- 
form rule,  within  the  meaning  of  the  con- 
stitution. In  Insurance  Co.  v.  City  of  New- 
ark, 64  N.  J.  Law,  138,  143,  23  Atl.  305,  the 
constitutionality  of  this  law  of  1876  was  af- 
firmed, and  on  writ  of  error  tbe  law  was 
construed  and  applied  as  constitutional.  Id., 
55  N.  J.  Law,  145,  28  Atl.  137. 

2.  The  supplement  to  the  "act  concerning 
mortgages,"  approved  April  17,  1876  (Revi- 
sion, p.  1174),  providing  that  the  owners  of 
lands  within  certain  counties  and  cities 
might  agree  not  to  apply  for  any  deduction, 
by  reason  of  any  mortgage,  from  the  tax- 
able valuation  of  such  lands  embraced  In 
the  mortgage,  and  that  upon  claiming  a  de- 
duction In  violation  of  such  agreement  tbe 
mortgage  should  become  Immediately  due 
and  payable,  together  with  tbe  tax  paid  by 
the  mortgagee,  did  not  in  any  respect  change 
the  law  regulating  the  assessment  for  taxa- 
tion. Its  effect  was  to  authorize,  in  the 
counties  and  cities  named,  a  particular  kind 
of  contract  to  be  Inserted,  by  owners  of 
lands  therein,  In  their  mortgages  on  such 
lands,  given  to  secure  debts  for  which  a  de- 
duction might  be  claimed  by  tbe  debtor,  and 
to  provide  that  the  violation  of  such  con- 
tract should  be  attended  with  certain  conse- 
quences upon  the  contract  itself.  If  tbe  re- 
sult and  practical  effect  of  such  special  au- 
thority as  to  mortgages,  within  these  cities 
and  counties,  might  be  that  in  them  the 
rate  of  Interest  is  different  from  that  which 
applies  to  other  parts  of  the  state,  this  does 
not  Invalidate  the  law;  for,  as  to  the  rate 
of  Interest,  there  is  no  constitutional  pro- 
vision which  requires  that  it  shall  be  uni- 
form throughout  the  state.  Laws  providing 
for  special  rates  of    Interest  for  different 
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counties  (e.  g.  Act  March  10,  1875;  Revision, 
p.  520,  as  to  Monmouth),  and  as  to  certain 
classes  of  corporations  (railroads,  etc.,— Re- 
vision, p.  931,  §  20),  are  undoubtedly  within 
the  legislative  power.  Nor  does  the  fact 
that  the  tax  on  the  mortgage  debt,  if  deduct- 
ed by  the  owner  of  the  lands,  and  paid  by 
the  mortgagee,  Is  to  be  added  to  the  amount 
of  the  mortgage  debt,  and  recovered  on  fore- 
closure, bring  the  mortgage  law  within  the 
reach  of  the  constitutional  inhibition  now 
invoked.  The  main  object  of  this  provision 
was  the  public  one  of  securing  uniformity 
and  generality  of  rules  on  assessments  for 
taxation  of  all  property  which  was  selected 
for  taxation.  It  did  not  interfere  with  a 
proper  legislative  control  of  the  designation 
of  the  person  who  should  ultimately  pay  the 
assessment  for  taxation  so  made;  and  where, 
as  In  the  law  now  in  question,  the  only  ob- 
jection to  the  legislative  control  authorized 
la  that  It  has  resulted  in  producing  a  con- 
tract which  violates  the  laws  against  usury, 
I  think  it  is  apparent  that  the  validity  of  the 
law  must  ultimately  depend  upon  the  power 
of  the  legislature  over  the  question  of  usury 
and  the  rate  of  Interest.  And,  as  this  is  not 
restricted  by  the  constitution,  my  opinion 
is  that  the  law  is  valid.  The  evidence 
shows,  and  it  Is  not  disputed,  that  the  mort- 
gagee has  defaulted  In  the  payments  of  In- 
terest as  specified  In  the  bond,  and  that  by 
reason  of  the  default  the  complainant  has 
exercised  the  opinion  reserved  in  the  bond, 
of  requiring  the  whole  principal  to  be  im- 
mediately due  and  payable.  There  will 
therefore  be  a  decree  for  the  complainant 
for  the  whole  amount  of  the  principal  mon- 
ey, with  Interest  and  costs,  and  upon  the 
bill  as  It  stands,  without  amendment.  The 
application  to  amend  Is  denied,  without 
costs. 


STATE  (KOUNTZE.  Prosecutor)  t.  PROPRI- 
ETORS OF  MORRIS  AQUEDUCT  et  al. 

(Supreme  Court  of  New  Jersey.     Nov.  7,  1895.) 

Eminent  Domain— Powers   or   Aqueduct   Com- 
pany—Application— Necessity— Ratifi- 
cation OF  PHOCBEDING9. 

1.  The  Proprietors  of  the  Morris  Aqueduct 
have  power  to  condemn  lands  and  rights  in  lands, 
not  only  to  enable  them  to  furnish  a  supply  of 
water  to  Morristown  and  vicinity,  ample  for  all 
reasonable  contingencies,  but  also  to  collect  and 
preserve  the  water  in  a  state  of  purity. 

2.  An  application  for  condemnation  of  lands 
made  by  that  corporation,  which  is  authorized  to 
condemn  lands  necessary  for  its  purposes,  need 
not  show  how  the  corporation  made  or  expressed 
its  determination  of  the  necessity  to  take  the 
lands  sought  to  be  condemned. 

3.  Where  the  directors  discussed  and  argued 
on  a  plan  for  making  use  of  certain  waters,  which 
plan  required  the  acquisition  of  certain  lands  and 
rights,  and  have  purchased  and  paid  lor  some  of 
such  lands,  they  have  sufficiently  determined 
that  it  is  necessary  to  acquire  the  other  lands 
essential  to  the  plan,  although  they  have  passed 
no  resolution  to  that  effect. 

4.  Where  afterwards  the  president  made  un- 
successful efforts  to  purchase  some  of  said  lands, 


and  had  reported  his  failure  to  the  directors,  it* 
seems  that  he  acquired  implied  authority  from 
the  directors  to  institute  proceedings  to  condemn ; 
but,  if  not,  the  subsequent  approval  and  adoptioa 
by  the  directors  of  such  proceedings  instituted  by 
him  will  sustain  an  order  made  thereon. 
(Syllabus  by  the  Court) 

Certiorari  to  supreme  court. 

Certiorari  by  the  state,  at  the  prosecution  or 
Luther  Kountze,  against  the  Proprietors  of 
the  Morris  Aqueduct  and  others,  to  review  an 
order  of  a  justice  appointing  commissioners  to- 
assess  damages  which  the  prosecutor  will  sus- 
tain by  the  taking  by  said  proprietors  of  cer- 
tain lands,  and  of  certain  rights,  easements, 
and  privileges  In  other  lands.    Order  affirmed. 

Argued  June  term,  1895,  before  VAN 
STCKEL,  LIPPINCOTT,  and  MAGIE,  JJ. 

Alfred  Mills,  for  prosecutor.  Henry  C.  Pit- 
ney, Jr.,  for  defendant 

MAGIE,  J.  The  right  of  the  corporation 
known  as  the  "Proprietors  of  the  Morris  Aque- 
duct" to  exercise  the  eminent  domain  for  thc- 
purposes  for  which  it  was  created  has  been 
established  by  the  concurring  judgment  of  this 
court  and  the  court  of  errors.  Olmsted  v.  Pro- 
prietors, 46  N.  J.  Law,  495,  47  N.  J.  Law,  311. 
But  prosecutor  contends  that  the  corporation 
has  no  right  to  condemn  the  easements,  priv- 
ileges, and  lands  which  It  seeks  to  acquire  by 
the  proceedings  before  us,  and  that  the  order 
appointing  commissioners  ought  to  be  vacated. 
This  contention  Is  mainly  put  upon  the  ground 
that  the  easements,  privileges,  and  lands 
sought  to  be  condemned  are  not  necessary  for 
the  purposes  for  which  the  condemning  corpo- 
ration was  created.  The  corporation  was  cre- 
ated by  an  act  passed  November  16,  1799,  for 
the  purpose  of  supplying  Morristown  with  wa- 
ter. By  supplements  to  Its  charter,  and  by 
general  laws,  which  are  collected  In  the  opin- 
ions above  cited,  It  acquired  the  right  to  sup- 
ply water  beyond  the  limits  of  Morristown, 
and  also  the  right  to  acquire,  by  condemnation, 
lands,  springs,  and  streams  of  water  neces- 
sary for  those  purposes.  The  application  in 
this  case  asserts  that  the  corporation  deems  it 
necessary  to  take,  by  condemnation,  the  ease- 
ments and  privileges  in  lands  of  prosecutor 
therein  described,  and  also  other  lauds  of  his 
therein  described;  and  it  is  verified  by  the 
oath  of  its  president  This  was  sufficient  to 
confer  jurisdiction  upon  the  justice  applied  to, 
to  make  the  order  complained  of.  But  it  is 
settled  in  our  courts  that  a  landowner  whose 
land  is  thus  sought  to  be  condemned  may  dis- 
pute the  fact  of  necessity,  and,  by  a  writ  of 
certiorari,  require  this  court  to  determine  on 
affidavits  whether  the  asserted  necessity  la 
fact  exists.  The  burden  Is  on  the  corporation 
to  show  its  right  to  condemn  by  establishing 
the  condition  precedent  upon  which  the  right 
was  granted.  Olmsted  v.  Proprietors,  40  N. 
J.  Law,  495.  In  this  case  the  condemning 
corporation  must  make  it  appear  that  the 
rights  it  seeks  to  acquire  are  necessary  for  the 
purposes  of  its  incorporation,  viz.  to  supply 
Morristown  and  its  vicinity  with  water.     In 
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the  Olmsted  Case  the  court  of  errors  held 
that  the  word  "necessary,"  with  application  to 
the  powers  conferred  on  this  corporation,  was 
to  be  construed  as  justifying  the  taking  of  a 
supply  of  water  so  ample  so  as  to  remove  any 
reasonable  apprehension  that  it  will  not  be 
sufficient  for  those  purposes. 

It  appears  in  the  case  that  the  rights  and 
lands  of  prosecutor  sought  to  be  condemned 
are  intended  to  be  used  in  the  transmission 
and  storage  of  water  flowing  from  streams 
nnd  springs  in  Cat  swamp  already  acquired 
by  the  corporation.  The  contention  of  prose- 
cutor is  that  the  corporation  had  previously 
acquired  from  other  sources,  and  then  possess- 
ed, a  supply  of  water  so  ample  that  it  could 
not  be  doubted  that  It  was  sufficient;  and, 
therefore,  that  the  necessity  contemplated  by 
the  grant  of  power  to  condemn,  as  construed 
by  the  court  of  errors,  did  not  exist  Much 
testimony  has  been  taken  as  to  the  present 
and  proprietors'  needs  for  water  of  Morris- 
town  and  its  vicinity,  and  the  supply  other- 
wise acquired  by  the  corporation.  Some  ex- 
pert testimony  was  taken  on  both  sides  as  to 
the  wisdom  of  the  plans  adopted  by  the  cor- 
poration to  utilize  some  of  the  water  it  has 
acquired.  But  it  is  not  deemed  necessary  to 
analyze  the  evidence.  It  is  sufficient  to  say 
that  we  think  that  the  corporation,  In  acquir- 
ing the  waters  in  question,  kept  strictly  with- 
in the  lines  laid  down  by  the  court  of  errors. 
The  needs  to  be  considered  are  those  of  a 
growing  population  and  an  increasing  use,  and 
the  supply  must  be  reasonably  ample  for  sea- 
sons of  drought,  and  to  guard  against  acci- 
dents which  may  deprive  the'  corporation  of 
water  from  some  of  its  sources.  It  Is  made 
to  appear  that  water  acquired  by  the  corpora- 
tion has  at  times  become  unlit  for  use,  by  rea- 
son of  the  growth  of  algee;  and  it  Is  clearly 
a  matter  of  question  whether  the  means  tried 
to  assure  its  fitness  at  all  times  may  prove 
successful  Under  such  circumstances,  we 
think  the  acquisition  of  the  waters  in  question 
'was  within  the  power  of  the  corporation,  be- 
cause it  assured,  or  tended  to  assure,  a  sup- 
ply ample  for  a  not  unlikely  contingency. 

The  easements  and  privileges  sought  to 
be  acquired  In  lands  of  prosecutor  are  de- 
olgned  to  enable  the  corporation  to  carry  wa- 
ters already  acquired  by  It,  and  which  now 
cross  prosecutor's  land  In  an  open  brook, 
by  an  underground  pipe,  protected  by  side 
drains  from  surface  water.  The  purpose  is 
to  prevent  riparian  abstraction  and  evapo- 
ration, and  to  exclude  Impurity.  The  grant 
■of  power  to  collect  water,  and  to  supply  it  to 
an  Inhabited  place,  and  for  that  purpose  to 
exercise  the  eminent  domain,  must  Include 
the  right  to  collect  and  preserve  such  water 
In  a  state  fit  for  use,  and  to  acquire  by  con- 
demnation such  rights  in  land  as  are  adapted 
to  assure  its  purity.  The  lands  sought  to  be 
acquired  by  this  condemnation  are  intended 
to  be  used,  with  other  lands  now  owned  by 
the  corporation,  for  a  reservoir  for  the  stor- 
age of  water.    It  is  contended  that,  aa  the 


evidence  shows  that  the  corporation  has  no 
present  intention  to  build  that  reservoir,  the 
necessity  for  taking  lands  for  its  building 
does  not  exist.  But  It  also  appears  that  the 
reservoir  in  question  is  part  of  a  general  plan 
for  making  use  of  the  waters  of  Cat  swamp 
for  the  purposes  of  the  corporation.  If  that 
plan  has  been  properly  determined  upon  by 
the  corporation,  in  my  Judgment,  it  may 
proceed  to  condemn  lands  necessary  to  its 
execution,  although  the  whole  plan  may  not 
be,  and  may  not  be  intended  to  be,  executed 
at  once. 

Prosecutor  further  contends  that  the  order 
before  us  hhould  be  vacated,  because  the  ap- 
plication on  which  it  was  made  does  not 
show  that  any  corporate  action,  by  resolu- 
tion or  otherwise,  was  taken  by  the  con- 
demning corporation  passing  upon  the  neces- 
sity to  take  prosecutor's  land,  or  declaring 
its  belief  in  such  necessity.  The  application 
is  made  by  the  Proprietors  of  the  Morris 
Aqueduct,  as  petitioners,  and  states  that 
they  deem  it  necessary  and  proper  to  add  to 
and  enlarge  their  present  works,  and  to  In- 
crease- their  facilities  for  furnishing  water 
to  the  town  of  Morristown  and  its  vicinity, 
and  preserving  the  same  from  contamination, 
and  for  that  purpose  require  the  portion  of 
lands  of  prosecutor,  and  the  rights,  ease- 
ments, and  privileges  in  other  lands  of  prose- 
cutor, therein  described.  This  asserts  a  de- 
termination of  the  necessity  to  take,  and, 
coupled  with  the  prayer  for  the  appointment 
of  commissioners,  it  equally  shows  a  deter- 
mination to  take.  True,  it  does  not  show 
how  the  determination  was  reached  or  ex- 
pressed. But  I  can  perceive  no  reason  why 
it  should.  So  far  as  my  observation  extends, 
applications  of  this  character  are  in  the 
form  of  the  application  before  us.  Corblns, 
Forms,  I486. 

But  prosecutor  further  contends  that,  in 
fact,  there  was  no  corporate  action  otf  the 
part  of  the  Proprietors  of  the  Morris  Aque- 
duct either  upon  the  necessity  of  taking 
prosecutor's  lands  or  giving  authority  to 
make  application  to  appoint  commissioners. 
It  appears  that  the  condemning  corporation 
has  a  president  and  a  board  of  directors.  It 
also  appears  that,  prior  to  the  presentation 
of  the  application  for  the  appointment  of 
commissioners,  the  directors  bad  never  pass- 
ed any  resolution  on  the  subject  of  acquir- 
ing or  condemning  prosecutor's  lands,  or 
authorizing  their  president  to  make  applica- 
tion for  condemnation  in  the  name  of  the 
corporation.  On  May  8,  1895,  after  the  re- 
turn of  this  certiorari,  the  directors  passed 
and  entered  on  the  minutes  a  resolution 
approving  the  institution  of  the  proceedings 
to  condemn  prosecutor's  lands  taken  by  their 
president,  and  directing  him  to  continue  the 
prosecution  thereof.  I  think  it  must  be  con- 
ceded that,  before  a  corporation  authorized 
to  condemn  lands  necessary  for  its  purpose 
can  proceed  to  acquire  such  lands  by  con- 
demnation, it  should  determine  that  the  ne- 
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cesslty  exists.  How  such  determination 
should  be  expressed  cannot  be  a  matter  of 
Importance  to  the  landowner,  who  may  al- 
ways raise  the  question  of  the  actual  exist- 
ence of  the  required  necessity.  Now,  it  fur- 
ther appears  that  a  general  plan  for  making 
use  of  the  waters  arising  In  Cat  swamp  for 
the  purposes  of  this  corporation  had  been 
considered  and  discussed  in  meetings  of  the 
directors,  and  agreed  upon  by  them,  al- 
though not  by  a  formal  resolution;  that  the 
plan  embraced  the  acquisition  of  lands  and 
rights  including  those  now  sought  to  be  con- 
demned from  prosecutor;  that  other  of  such 
lands  had  been  purchased  by  the  president, 
and  title  thereto  had  been  acquired  by  the 
corporation;  that  payment  for  the  lands  so 
purchased  had  been  made  by  the  treasurer, 
and  such  payment  had  been  approved  by  the 
directors;  that  the  president  had  endeavored 
to  come  to  an  agreement  with  prosecutor  for 
the  purchase  of  the  rights  and  lands  now 
sought  to  be  condemned,  but  without  suc- 
cess; and  that  the  efforts  to  purchase  and 
their  failure  had  been  reported  to  the  direct- 
ors. Upon  these  facts,  I  reach  the  con- 
clusion, with  some  hesitation,  that  the  direct- 
ors, representing  this  corporation  by  pay- 
ing for  and  acquiring  title  to  some  of  the 
lands  essential  to  this  general  plan,  deter- 
mined upon  the  necessity  of  acquiring,  by 
purchase  or  condemnation,  all  the  lands  es- 
sential to  the  plan,  and  gave  implied  author- 
ity to  take  proceedings  to  condemn  upon  fail- 
ure of  the  efforts  to  purchase. 

But  if  I  were  of  another  mind  in  respect 
to  the  authority  to  institute  these  proceed- 
ings, implied  from  the  acts  of  the  directors, 
I  should  still  think  that  this  order  should 
not  be  vacated,  for  the  act  of  the  president 
In  that  regard  has  been  since  approved  and 
adopted  by  the  directors.  The  lack  of  au- 
thority, If  such  lack  there  was,  has  done  no 
injury  to  prosecutor,  who  has  had  an  oppor- 
tunity to  raise,  and  has  raised,  the  real  ques- 
tion in  the  case,  viz.  whether  there  was  a 
necessity  to  take  the  lands  for  the  purposes 
of  this  corporation. 

For  these  reasons,  I  think  the  order 
brought  before  us  by  this  writ  should  be  af- 
firmed. 


NATIONAL  RUBBER  CO.  et  al.  v.  RHODE 
ISLAND  HOSPITAL  TRUST  CO.  et  al. 

(Supreme  Court  of  Rhode  Island.     Oct  31, 
1895.) 

Mortgage  —  Balk  under  Power  —  Injunction- 
Claim  OP  MOKTGAOOR. 

A  gale  under  a  power  in  a  mortgage  given 
to  secure  bonds  of  the  mortgagor  will  not  be  en- 
joined till  the  mortgagor  can  obtain  adjudica- 
tion on  unliquidated  and  disputed  claims  against 
the  bondholder,  his  title  te  the  bonds  being  ab- 
solute. 

Suit  by  the  National  Rubber  Company  and 
others  against  the  Rhode  Island  Hospital 
Trust  Company  and  others. 


Jame*,  William  R.  &  Theodore  P.  Tllllng- 
hast,  for  complainants.  Arnold  Green  and 
Edwards  &  Angell,  for  respondents. 

TILLINGHAST,  J.  The  complainants  seek 
by  this  bill  to  enjoin  the  sale  by  the  mort- 
gagee, the  Rhode  Island  Hospital  Trust  Com- 
pany, of  the  property  heretofore  belonging 
to  the  National  Rubber  Company,  which 
property  was  mortgaged  in  1884  to  secure 
the  payment  of  its  bonds.  Louis  Schaefer,  one 
of  the  respondents,  Is  the  holder,  and  claims 
to  be  the  absolute  owner,  of  42  of  said  bonds, 
amounting  in  the  aggregate  to  $24,000,  to- 
gether with  Interest  due  thereon,  which  bonds 
having  matured  he  is  seeking  to  enforce  pay- 
ment thereof  in  accordance  with  their  terms. 
The  ground  upon  which  the  complainants 
rely  in  asking  for  said  injunction  is  that  sairt 
Schaefer  holds  said  bonds  either  nominally, 
and  without  any  consideration  paid  by  hln> 
therefor,  and  In  trust  for  the  respondents 
William  R.  Grace  &  Co.,  or  otherwise  in  such 
way,  and  with  such  notice  of  the  purpose  for 
which  they  were  issued  to  said  William  K. 
Grace  &  Co.,  as.  to  subject  them  in  his  hands 
to  all  the  equities  existing  between  the  com- 
plainants and  said  William  R.  Grace  &  Co., 
and  that,  as  against  them,  the  complainants 
have  claims  in  set-off  to  an  amount  greater 
than  the  amount  due  on  said  bonds;  and  that 
they  have  commenced  a  suit  In  New  York 
against  said  William  R.  Grace  &  Co.  for  the 
recovery  of  the  amount  due  to  them.  The 
bill  sets  out  that  31  of  said  bonds,  numbered 
28  to  58,  inclusive,  of  the  aggregate  amount 
of  $15,500,  W*re  originally  issued  to  sairt 
William  R.  Grace  &  Co.  as  collateral  seeurity 
for  an  account  which  said  Grace  &  Co.  then 
bald  against  said  National  Rubber  Company, 
and  for  no  other  value  or  consideration  what- 
ever; and  that  the  same,  as  between  the  com- 
plainants and  said  Grace  &  Co.,  have  always 
been,  and  still  are,  held  as  collateral  security, 
and  in  no  other  manner.  It  also  Bets  out  that,, 
as  against  all  of  said  42  bonds,  the  complain- 
ants have  large  claims  and  demands  In  set- 
off and  recoupment  against  said  Grace  &  Co., 
upon  which  they  are  Indebted  to  the  com- 
plainants in  a  sum  much  exceeding  the  total 
amount  due  upon  all  of  said  bonds  for  money 
had  and  received  by  said  Grace  &  Co.  for  the 
use  of  the  complainants.  The  prayer  of  the 
bill  Is  for  an  accounting  between  the  National 
Rubber  Company  and  said  William  R.  Grace 
&  Co.,  and  for  an  Injunction  against  the  sale 
of  said  mortgaged  property  pending  the  tak- 
ing thereof.  All  of  the  bonds  of  said  National 
Rubber  Company  secured  by  said  mortgage-, 
excepting  those  held  by  said  Schaefer,  have- 
now  been  taken  up  and  paid.  An  ex  pane 
Injunction  having  been  heretofore  granted  in 
the  case  upon  the  faith  of  the  sworn  alle- 
gations of  the  bill,  the  respondents  now,  upon 
the  coming  in  of  their  answer,  and  upon  the 
testimony  submitted,  move  that  said  injunc- 
tion be  dissolved. 

Upon  the  evidence  submitted,  which  Is  very 

Digitized  by  VjOOQlC 


K.  1.)    NATIONAL  RUBBER  CO.  v.  RHODE  ISLAND  HOSPITAL  TRUST  CO. 


255 


voluminous,  I  am  clearly  of  the  opinion  that, 
bo  far  as  the  Bald  bonds,  other  than  those 
numbered  28  to  58,  inclusive,  are  concerned, 
the  complainants  make  no  case  which  en- 
titles them  to  an  injunction.  The  books  of 
toe  National  Rubber  Company,  as  explained 
by  Mr.  Emerson,  who  is  the  custodian  there- 
of, show  that  bonds  numbered  376,  377,  400, 
408,  414,  and  417,  for  $1,000  each,  were  never 
issued  to  William  It.  Grace  &  Co.  as  collat- 
eral security,  and  that  bonds  numbered  9,  10, 
11,  74,  and  75,  for  $500  each,  which  were 
included  in  the  original  pledge  to  William  R. 
Grace  &  Co.,  were  subsequently  returned, 
and  were  never  reissued  to  said  Grace  &  Co. 
as  collateral  security.  The  bonds  originally 
pledged  to  William  R.  Grace  &  Co.  Included 
those  numbered  1  to  78,  both  inclusive, 
amounting  in  value  to  $39,000.  Deducting 
therefrom  the  amounts  which  Emerson  says 
were  returned,  there  are  left  the  identical  31 
bonds  numbered  28  to  58,  inclusive,  aggregat- 
ing $15,500,  which  bonds  were  afterwards 
transferred  in  pledge  to  the  Sears  Commercial 
Company,  and  which  are  a  part  of  tuose 
which  Schaefer  now  holds.  The  account, 
made  up  from  Emerson's  evidence,  stands 
thus: 

Bonds  numbered  1  to  78,  $500  each,  la- 
med to  William  R.  Grace  &  Co.  as 

collateral,  July  26,  1884 $39,000 

Returned  as  follows: 
1884. 
Sept  29th.    Nos.  59  to  78. . . .  $10,000 

Dec  9th.    Nos.  1  to  8 4,000 

18S5. 
April  14th.    Nos.  9.  10,  11...       1,500 
June  10th.    Nos.   12,    13,    14, 
15  ..........       2  000 

Jnne  12th."  No!  'i<j.' '. '. '. '.'.'.'.'.'.  500 

July  8th.    Nos.  17  to  22 3.000 

Sept  14th.    Nos.  23  to  27. ...       2,500 

$23,500 

Leaving  outstanding  and  pledged  with 
William  R.  Grace  &  Co.  Nos.  28  to 
58,  amounting  to $15,500 

The  same  witness  says  that  there  were  no 
further  pledges  of  bonds  to  William  R.  Grace 
&  Co.  And  It  therefore  follows  that  Schaefer 
now  holds  the  11  bonds  numbered  9,  10,  11, 
74,  75,  376,  377,  400,  408,  414,  and  417,  ag- 
gregating $8,500,  free  from  any  defense  that 
could  be  urged  against  them  on  the  ground 
that  they  had  been  transferred  to  him  by 
parties  who  held  them  only  in  pledge  from 
said  National  Rubber  Company.  Even  as- 
xuming,  therefore,  that  the  allegations  set 
up  in  the  complainants'  bill  shall  be  estab- 
lished, still  they  would  have  no  force  or  ef- 
fect as  against  these  bonds.  For,  even  if 
Raid  Schaefer  and  the  Sears  Commercial  Com- 
pany and  William  R.  Grace  &  Co.  are,  as 
contended  by  complainants'  counsel,  practi- 
cally one  and  the  same  person,  so  that  said 
bonds  are  virtually  held  by  said  Grace  & 
Co.,  yet  the  bill  does  not  allege  that  they  were 
received  as  collateral  security  for  the  debt 
of  the  said  rubber  company  to  them,  and  the 
evidence  shows  that  they  were  not  In  short, 
there  to  no  allegation  in  the  bill,  and  no 


evidence  In  the  case,  which  connects  these 
bonds  with  the  transactions  out  of  which  the 
counterclaims  arlsevX^The  position  of  the 
National  Rubber  Company,  then,  as  to  these 
bonds,  is  that  of  a  mortgagor  who  asks  that 
a  sale  for  default,  under  a  power  In  the  mort- 
gage, may  be  enjoined  until  he  can  obtain 
an  adjudication  upon  certain  unliquidated  and 
disputed  claims  which  he  lias  against  the 
mortgagee.  And  this  court  has  repeatedly 
held  that  It  would  not  enjoin  a  foreclosure 
sale  in  such  circumstances.  Frieze  v.  Cbapin, 
2  R.  I.  429;  McCulla  v.  Beadleston,  17  R.  I. 
23,  20  Atl.  lly^As  to  the  ownership  of  Bald 
bonds  numbered  28  to  58,  inclusive,  the  proof 
is  conflicting,  and  raises  a  number  of  im- 
portant legal  questions,  which  ought  not,  in 
my  Judgment,  to  be  determined  by  a  single 
Justice.  On  the  part  of  the  complainants,  a 
large,  amount  of  evidence  has  been  offered 
tending  to  show  that  said  William  R.  Grace 
&  Co.  never  have  parted  with  their  title  to 
said  bonds,  or,  If  they  have  parted  with  their 
legal  title  thereto,  that  the  purchaser  holds 
them  in  trust  for  the  original  pledgee  there- 
of, or,  In  any  event,  that  the  purchaser  took 
them  with  notice  of  the  manner  and  of  the 
purpose  for  which  they  were  held  by  said 
Grace  &  Co.,  and  hence  that  they  are  subject 
In  his  hands  to  all  the  equities  existing  be- 
tween the  original  parties  to  the  transaction. 
The  complainants  have  also  offered  a  largo 
amount  of  evidence  for  the  purpose  of  show- 
ing, or  attempting  to  show,  that  said  William 
R.  Grace  &  Co.  and  the  Sears  Commercial 
Company,  from  the  latter  of  whom  said 
Schaefer  purchased  the  bonds,  are,  to  all  in- 
tents and  purposes,  In  so  far  as  the  transac- 
tions In  question  are  concerned,  one  and  the 
same  person;  and  in  this  connection  they 
even  go  so  far  as  to  claim  and  insist  that  said 
Sears  Commercial  Company  has  no  existence 
in  fact  as  a  distinct  legal  entity.  This  lat- 
ter position,  however,  Is  clearly  untenable, 
upon  the  evidence  submitted.  The  evidence 
as  to  Schaefer's  title  to  the  bonds  In  question 
shows  that  he  was  in  the  employ  of  said  Grace 
&  Co.  at  the  time  he  purchased  the  bonds, 
that  he  paid  but  a  very  small  proportion  of 
the  purchase  price  thereof,  and  that  he  gave 
his  note  for  the  balance,  which  note,  though 
still  remaining  unpaid,  has  been  canceled,  and 
Is  In  his  possession,  although  he  does  not  pro- 
duce the  same.  On  the  part  of  the  respond- 
ents, on  the  other  hand,  much  evidence  has 
been  offered  tending  to  show  that  said  Wil- 
liam R  Grace  &  Co.  are  not  the  owners  of 
said  bonds;  that  the  same  are  not  held  in 
trust  for  them  by  said  Louis  Schaefer,  but 
that  they  were  purchased  by  him  from  the 
Sears  Commercial  Company  in  good  faith, 
for  a  valuable  consideration,  and  without  any 
notice  of  the  equities  aforesaid.  They  have 
also  offered  evidence  which  shows  that  said 
Sears  Commercial  Company  is  a  corporation 
created  under  and  existing  by  virtue  of  the 
laws  of  the  state  of  New  York,  and  that  it 
is  not  and  was  not  identical  with  said  arm 
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of  WlUIam  R.  Grace  &  Co.  The  proof,  as  a 
whole,  however,  shows  that  the  relations  be- 
tween William  R.  Grace  &  Co.,  the  Sears 
Commercial  Company,  and  Louis  Schaefer,  as 
to  their  dealings  with  the  bonds  m  question, 
were  such  as  to  render  It  quite  Improbable, 
At  any  rate,  that  said  Schaefer  should  hare 
purchased  the  bonds  without  full  knowledge 
of  the  manner  in  which  they  were  held  by 
the  Sears  Commercial  Company.  And  al- 
though it  is  true,  as  contended  by  the  coun- 
sel for  the  respondents,  that  a  preponderance 
of  the  evidence  supports  the  claim  that  the 
terms  of  the  note  held  by  the  Sears  Comrner- 
•elal  Company,  for  which  these  bonds  were 
pledged  as  collateral  (which  note  has  not 
been  produced  in  evidence),  authorized  the 
sale  of  said  bonds,  yet  I  do  not  see  that 
this  makes  any  material  difference  if  the 
purchaser  had  knowledge  of  all  the  facts  re- 
lating to  the  transactions  in  question.  After 
considerable  study  of  the  case,  and  some 
hesitation,  I  have  come  to  the  conclusion  that 
the  matter  ought  to  remain  in  statu  quo,  as 
to  the  31  bonds  aforesaid,  until  further  order 
of  the  court,  provided  the  remainder  of  said 
bonds  are  promptly  paid.  A  decree  may 
therefore  be  entered  dissolving  the  Injunction 
unless  said  bonds  numbered  9,  10,  11,  74,  75, 
370,  377,  400,  408,  414,  and  417,  aggregat- 
ing 58,500,  together  with  the  Interest  due 
thereon,  shall  be  forthwith  paid  and  dischar- 
ged. 


GROSS  t.  CITY  OF  PORTSMOUTH  et  al. 
■(Suureme  Court  of  New  Hampshire.     Rocking- 
ham.    July  26,  1895.) 

Municipal  Corporations— Defective   Streets— 
Judicial  Notice. 

1.  Where  the  construction  and  maintenance 
of  waterworks  of  a  city  are  by  statute  vested  in 
an  independent  commission,  the  city  will  not  be 
liable  for  injuries  from  defects  in  the  street  due 
to  negligence  of  its  own,  or  the  servants  em- 
ployed by  the  commission,  in  laying  the  pipes. 

2.  On  suit  against  a  municipal  corporation 
for  injuries  sustained  by  defective  laying  of  wa- 
terworks, judicial  notice  will  be  taken  of  a  stat- 
ute resting  the  entire  control  of  the  construction 
and  management  of  the  waterworks  in  a  com- 
mission independent  of  the  corporation. 

Action  by  Fanny  A.  Gross  against  the 
■city  of  Portsmouth  and  others  for  personal 
Injuries.  On  demurrer  to  the  declaration. 
Sustained. 

Plaintiffs  declaration  alleges  that  the  de- 
fendants, a  municipal  corporation,  are  the 
owners  of  a  system  of  waterworks,  and,  by 
pipes  laid  in  the  ground,  conduct  water  to 
the  dwellings  of  residents  in  the  city,  for 
which  they  receive  compensation;  that,  in 
laying  the  pipes  In  1894  on  Market  street, 
their  servants  so  carelessly  and  negligently 
filled  the  trenches  in  which  the  pipes  were 
laid  as  to  form  a  ridge  In  the  street,  making 
the  highway  defective  and  dangerous;  and 
that  the  plaintiff  while  driving  on  the  street, 
by  reason  of  the  ridge,  was  thrown  from 
her  carriage,  and  injured. 


S.  W.  Emery,  for  plaintiff.  T.  E.  O.  Mar 
vln,  E.  L  Guptill,  and  Calvin  Page,  for  de 
fendnnts. 

CARPENTER,  J.  Unless  the  defendant! 
are  liable  at  common  law,  the  demurrei 
must  be  sustained.  Laws  1893,  c.  59.  Ju 
dlclal  notice  may  be  taken  of  the  act  (Lawi 
1891,  c.  209)  authorizing  the  defendants  "t< 
Issue  water  bonds,  and  to  manage  and  con 
trol  its  water  supply."  Hall  v.  Brown,  5i 
N.  H.  93,  95,  98.  By  Its  provisions,  the  "Im 
mediate  management  and  direction  of  thi 
waterworks"  are  vested  in  a  board  of  watoi 
commissioners,  consisting  of  four  persons 
of  whom  the  mayor  for  the  time  being  h 
ex  officio  one.  The  three  other  members  o; 
the  board— one  of  them  to  hold  the  office 
three  years,  one  four  years,  and  the  othei 
five  years,  from  February  1,  1891— are  name* 
in  the  act  In  January,  1894,  and  each  yeai 
thereafter,  the  mayor  and  aldermen  are  re 
quired  to  appoint  a  member  of  the  board  t< 
hold  the  office  three  years  from  the  1st  dai 
of  the  following  February.  They  may  "ap 
point  a  superintendent  of  the  works,  anc 
such  other  agents  and  servants  as  they  nuaj 
deem  necessary,  and  may  fix  their  compen 
sation.  They  may  make  such  rules  and  reg 
ulatlons  for  their  own  government,  and  ii 
relation  to  all  officers  and  agents  appointee 
by  them,  as  they  may  deem  proper.  TTiej 
shall  have  the  control  and  management  o! 
the  construction  and  enlargement  of  sai< 
works,  and  may  make  all  such  contracts  am 
agreements  for  and  on  behalf  of  the  city  li 
relation  thereto  as  they  may  deem  propel 
and  advisable,  and  shall  have  full  charge 
and  control  over  the  said  works  when  en 
larged  and  constructed.  They  shall  estab 
Ush  rates  and  tolls  and  prescribe  rules  anc 
regulations  for  the  use  of  water,  and  rnai 
sell  and  dispose  of  such  articles  of  persona 
property  connected  with  said  works  as  thej 
shall  deem  expedient,  and  may  purchase 
such  property  as  may  be  In  their  judgment 
necessary  for  said  works  and  the  purpose! 
contemplated  by  this  act"  Laws  1891,  c 
209,  §f  4-6,  8.  The  water  commissioners  an 
not  the  city's  agents,  but  an  lndependen 
board.  The  city  cannot  direct  or  coutru 
them  in  the  discharge  of  their  duties.  Th«M 
have  exclusive  authority  to  determine  where 
and  in  what  manner  water  pipes  shall  b< 
laid,  and  to  do  all  other  things  touching  th< 
construction,  maintenance,  and  management 
of  the  waterworks.  For  their  misfeasance 
or  that  of  their  employes,  the  defendants 
are  not  liable,  because  they  are  not  the  de 
fendant8'  servants.  Ball  v.  Winchester,  35 
N.  H.  435;  Edgerly  v.  Concord,  62  N.  H.  820 
Walcot  v.  Swampscott,  1  Allen,  101;  Mor 
rison  v.  Lawrence,  98  Mass.  219,  221;  Ban 
v.  Mayor,  70  N.  Y.  459. 

The  defendants  have  no  authority,  and  car 
confer  none  upon  their  officers  and  agents, 
to  do  any  act  relating  to  the  construction  oi 
management  of  the  works.   Their  ordinance 
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authorizing  or  directing  their  servants  to 
lay  water  pipes  in  Market  street  or  else- 
where, or  prescribing  the  manner  of  laying 
them,  would  be  illegal  and  void.  At  com- 
mon law,  a  municipal  corporation  Is  not  re- 
sponsible for  the  acta  of  Its  agents  or  serv- 
ants, or  for  their  negligence  in  the  perform- 
ance of  acts  that  It  has  no  power  to  au- 
thorize. Edgerly  v.  Concord,  62  N.  H.  819; 
Anthony  v.  Adams,  1  Mete.  (Mass.)  284; 
Lemon  v.  Newton,  134  Mass.  476;  McCarthy 
t.  Boston,  135  Mass.  197,  200,  201;  Smith  v. 
Rochester,  76  N.  Y.  506;  2  Dill.  Mun.  Corp. 
(  766;  Cooley,  Torts,  I  119.  Whether  the 
acts  of  which  the  plaintiff  complains  were 
done  by  the  water  commissioners  or  the  de- 
fendants' servants,  the  declaration  discloses 
no  cause  of  action,  and  the  demurrer  must 
be  sustained.  The  question  whether  the  de- 
murrer might  be  sustained,  upon  another 
ground  urged  by  the  defendants  (Laws  1893, 
c.  59,  f  1)  Is  not  considered.  Demurrer  sus- 
tained.  All  concur. 


STATE  v    PEO. 

(Court  of  Oyer  and  Terminer  of  Delaware. 

Sept,  1888.) 

ICdkdkb — Pbbsumptioh  of  Mauoi — Silt- 
Dbfbnsb. 

1.  A  homicide  committed  with  a  deadly  weap- 
on provided  beforehand  to  be  used  in  the  en- 
counter constitutes  murder. 

2.  The  burden  is  on  defendant  to  rebut  the 
presumption  of  malice  arising  from  the  use  of  a 
deadly  weapon. 

3.  Where  one  endeavors  to  withdraw  from  a 
fizht  but  cannot  do  so  by  reason  of  the  hostile 
opposition  of  his  adversary,  and  to  continue  the 
attempt  would  result  in  death  or  great  bodily 
harm,  he  may  kill  his  adversary  in  self-defense. 

One  Peo  was  Indicted  for  murder.  Acquit- 
ted. 

John  Biggs,  for  the  State.  Austin  Harring- 
ton, for  defendant 

COMEGY8,  C.  J.  (charging  Jury).  The  In- 
strnctlons  prayed  for  by  the  attorney  general 
and  the  prisoner's  counsel  make  it  necessary 
that  the  court  should  deliver  to  you  a  more 
formal  charge  than  would  otherwise  be  made, 
although  the  testimony  laid  before  you  on 
ea;h  side  discloses  a  case  differing  in  its 
facts  from  any  hitherto  tried  In  this  state. 
As  I  do  not  purpose  going  over  the  testimony 
in  detail,  it  will  be  sufficient,  I  think,  to  say, 
with  respect  to  It,  that  it  shows  a  fight  be- 
tween the  prisoner  and  the  deceased  at  or 
about  the  corner  of  Front  and  Market  streets 
In  this  city,  which  had  its  origin  either  In 
words  or  personal  violence  or  both,  upon  the 
sidewalk  in  front  of  the  prisoner's  store  and 
peanut  stand  at  the  northeast  corner  where 
those  streets  Intersect  each  other,  or  in  the 
store  Itself.  The  one  thing  certain,  as  I  think 
I  may  say,  Is  that  for  some  reason  or  other, 
which  you  may  gather  from  the  testimony 
on  both  sides,  a  fight  took  place  between  the 
deceased  and  the  prisoner,  which  was  begun 
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by  one  or  the  other  of  the  combatants;  the 
state's  witnesses,  or  those  who  spoke  to  that 
point,  supporting  the  theory  that  the  first  as- 
sault was  by  the  prisoner;  while  those  for 
the  defense,  who  speak  of  the  beginning  of 
the  affray,  say  It  commenced  by  the*  act  of 
the  deceased  in  violently  seizing  the  prisoner 
by  the  throat  in  his  store,  after  using  a  very 
opprobrious  epithet  about  him.  However  the 
fight  began,  it  became  a  mutual  combat,  both 
of  them  participating  in  it;  the  state  con- 
tending that  the  deceased  was  In  no  sense  the 
aggressor,  but  that  the  prisoner  was;  while, 
on  the  other  side,  It  is  claimed  that  the  first 
assailant  was  the  deceased,  and  that  through- 
out the  prisoner  was  strictly  on  the  defensive, 
endeavoring  to  avoid  collision  with  his  oppo- 
nent, or  to  escape  it  after  It  ensued.  The 
conflict  of  testimony  on  this  point,  as  upon 
all  others  in  this  trial,  I  submit  to  you  to 
decide  upon,  as  it  is  not  within  the  province 
of  this  court  to  do  so,  or  more  than  to  In- 
struct bow  you  shall  decide  a  conflict  where- 
ever  it  occurs.  Where  there  is  opposing  tes- 
timony upon  a  material  point  In  a  cause,  the 
Jury  must  examine  the  proof  carefully,  and 
give  credit  to  that  which,  under  all  the  cir- 
cumstances, seems  to  them  entitled  to  the 
most  weight  In  doing  this  they  take  Into 
consideration  the  number  and  character  of  the 
witnesses  on  both  sides,  their  Intelligence,  ap- 
parent freedom  from  bias  or  prejudice,  their 
means  of  observation,  and  concurrence  in 
statement;  and  where  there  seems  to  be  bet- 
ter reason  to  rely  upon  those  of  one  side 
than  the  other,  then  there  exists  greater 
Weight  of  testimony  on  the  part  of  the  for- 
mer,—preponderance  of  proof,  as  It  is  called, 
—and  the  jury  should  yield  Its  credence  to 
the  testimony  of  that  side.  But  It  should 
always  be  kept  in  mind  that  this  rule  does 
not  apply  to  all  the  aggregate  of  the  testi- 
mony on  both  sides;  for,  if  it  did,  a  person 
accused  and  on  trial  might  be  convicted  upon 
the  weight  of  testimony  alone,  whereas  this 
is  never  to  be  done;  nothing  being  suffi- 
cient to  warrant  a  conviction  of  a  prisoner 
but  entire  satisfaction  on  the  part  of  the 
jury,  beyond  a  reasonable  doubt,  that  he  is 
guilty.  It  must  not  be  only  that  the  weight 
of  the  proof  is  against  the  prisoner,  but  that 
it  also  so  preponderates  over,  or  outweighs 
that  on  his  part,  as  to  leave  no  reasonable 
doubt  of  his  guilt  of  the  crime  imputed  to 
him.  After  this  contest  bad  commenced,  the 
deceased  and  the  prisoner  got  out  into  the 
street  In  the  strife  between  them,  and  soon 
afterwards  the  deceased  overcame  the  pris- 
oner, and  threw  him  on  the  pavement  of  the 
street,  and  on  an  iron  gutter  cover  in  it 
with  great  violence,  according  to  the  prison- 
er's witnesses,  or  some  of  them,  and  held 
him  down  so  hrmly  that,  according  to  one 
of  them,  It  took  three  or  four  men  to  take 
him  away  from  the  deceased.  After  they 
were  separated,  it  was  found  that  the  de- 
ceased had  received  a  mortal  stab  from  the 
pick  which  the  prisoner  used  at  his  store  I' 
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his  sale  of  dates,  and  which  he  had  in  his 
hand  at  the  time  the  deceased  was  taken 
from  off  him.  There  seems  no  room  for 
doubt  that  during  the  whole  time  of  the  affray 
outside  the  prisoner's  store  he'  had  the  pick 
in  his  hands,  for  he  never  got  back  into  the 
store  from  the  time  the  contest  began  until 
it  ended  where  the  parties  fell,  with  the  de- 
ceased on  top  of  him.  By  the  testimony  of 
the  prisoner's  witnesses  it  is  stated  that  the 
deceased  was  a  large,  powerful  man,  much  the 
physical  superior  of  the  prisoner.  By  the 
testimony  of  the  state's  witnesses  speaking 
to  the  point  it  would  seem  that  the  deceased 
from  the  first  was  rather  in  the  character  of 
a  defender  of  his  person  from  the  attempts 
of  the  prisoner  to  stab  him  with  the  pick,  and 
that  for  such  purpose  he  kept  backing  away 
from  him;  but  the  prisoner's  witnesses  state 
the  contrary  of  this,  and  say  that  the  de- 
ceased was  the  assailant  in  the  whole  contest, 
and  that  the  pick  was  used  by  the  prisoner 
by  pushing  the  deceased  back  with  the  butt 
of  the  handle,  except,  as  Mr.  Scott  testifies, 
after  the  deceased  had  repeatedly  kicked  the 
prisoner  when  he  seemed  to  be  endeavoring 
to  avoid  further  contest  by  returning  to  his 
store,  and  only  then  he  turned  around  and 
struck  him  with  the  pick  on  the  head. 

With  this  concise,  and  I  hope  sufficient,  ref- 
erence to  the  facts  testified  to  before  you, — 
for  they  are  all  fresh  In  your  mind,  and  need 
no  rehearsal  by  me,— I  shall  proceed  to  point 
out  to  you  the  law  in  cases  of  homicide,  and 
leave  you  to  apply  such  of  it  as  has  rele- 
vancy to  the  facts  which  you  may  deem  suffi- 
ciently proved,  and  thus  make  up  your  verdict 
I  shall  treat  of  that  law  in  the  inverse  order 
of  the  instructions  prayed  for  by  the  attorney 
general,  because  I  think  it  is  capable  of  great- 
er simplicity  of  exposition  in  this  case  in  that 
way.  Every  killing  by  one  man  of  another 
Is  homicide.  It  Is  criminal  or  not,  according 
to  circumstances.  There  are  some  homicides 
which  are  Justifiable,  others  excusable,  and 
others  which  are  neither,  but  are  felonious, 
and  punishable  according  to  their  quality. 
With  the  Justifiable  homicides  we  have  noth- 
ing to  do  in  this  case,  and  therefore  I  shall 
say  nothing  about  them.  I  shall  deal  with 
felonious  homicides  and  with  those  excusable 
on  the  ground  of  self-defense.  Felonious 
homicides  are  murder  and  manslaughter. 
They  again  are  divided  into  such  as  are  mali- 
cious and  those  which  are  not  Malice  is  of 
the  very  essence  of  murder,  and  therefore  no 
homicide  is  murder  unless  It  is  committed 
maliciously;  but  manslaughters  are  not  mali- 
cious crimes,  and  that  only  is  what  distin- 
guishes them  from  murders.  Originally  only 
one  class  of  murders  was  known  to  our  law. 
But  the  legislature  by  the  Code  of  1852.  di- 
vided the  crime  of  murder  into  two  classes, 
describing  one  of  them  and  calling  it  murder 
of  the  first  degree,  and  classing  all  others  as 
murder  of  the  second  degree.  Murder  Itself 
(which  includes  both  degrees)  is  the  unlawful 
and  felonious  killing  by  one  man  of  another 


with  malice  aforethought  which  means  mal- 
ice preconceived.  That  is  engendered  before 
the  act  done.  If  that  malice  be  express,  then 
the  offense  is  murder  of  the  first  degree;  if 
it  be  not  express,  but  is  Implied  by  law  from 
the  nature  of  the  act  done,  it  is  murder  of 
the  second  degree.  Express  malice  exists 
where  one,  with  sedate  and  deliberate  mind 
and  formed  design,  kills  another.  This  state 
of  mind  and  purpose  are  usually  shown  by 
the  deliberate  selection  and  use  of  a  deadly 
weapon  knowing  it  to  be  such;  a  preconcert- 
ed hostile  meeting,  whether  in  a  regular  duel 
or  street  fight,  mutually  agreed  upon,  or  noti- 
fied and  threatened  by  the  prisoner,  privily  ly- 
ing in  wait,  a  previous  quarrel  or  grudge,  the 
preparation  of  poison,  or  other  means  of  do- 
ing great  bodily  harm,  or  the  like.  Malice 
Implied  in  law  is  an  inference  or  conclusion 
of  law  upon  the  facts  found  by  the  Jury,  and 
among  these  the  actual  intention  of  the  pris- 
oner becomes  an  important  fact;  for,  though 
he  may  not  have  intended  to  take  away  life, 
or  to  do  any  personal  harm,  yet  he  may  have 
been  engaged  in  some  other  felonious  or  un- 
lawful act  from  which  the  law  raises  the  pre- 
sumption of  malice,— as  if  one  attempts  to  kill 
or  malm  A.,  and  in  the  attempt  by  accident 
kills  B.,  a  dear  friend,  or  child;  or  if  in  a  riot 
or  street  fight  one  of  the  parties  accidentally 
kills  a  third  person,  who  Interfered  to  part 
the  combatants  and  preserve  the  peace, — the 
law  Implies  malice,  and  the  Blayer  is  guilty  of 
murder.  Other  examples  are  given  in  the 
books,  but  It  is  sufficient  to  say  that  all  mali- 
cious homicides  other  than  those  committed 
with  express  malice  aforethought  are  murders 
of  the  second  degree.  The  legal  definition  of 
malice  Is  that  it  is  a  general  malignity  and 
recklessness  of  the  lives  and  persons  of  indi- 
viduals which  proceed  from  a  heart  void  of  a 
Just  sense  of  social  duty,  and  fatally  bent  ou 
mischief.  And  wherever  the  fatal  act  is  com- 
mitted deliberately,  or  without  adequate  prov- 
ocation, the  law  presumes  that  it  was  done  In 
malice;  and  It  behooves  the  prisoner  to  show 
from  evidence,  or  by  inference  from  the  cir- 
cumstances of  the  case,  that  the  offense  Is  of 
a  mitigated  character,  and  does  not  amount  to 
murder.  I  have  already  shown  to  you  how 
express  malice  is  shown,  and  have  stated  that 
implied  malice  appears  otherwise. 

Manslaughter,  as  I  have  said,  is  not  a  mali- 
cious crime.  It  usually  grows  out  of  a  sud- 
den contest  or  affray  between  parties  mutual- 
ly contending,  and  where  one  in  the  heat  of 
blood  slays  his  adversary.  If  the  fatal  stroke 
be  with  a  deadly  weapon,  the  homicide  will 
be  murder,  if  it  appear  that  the  slayer  pro- 
vided himself  with  It  beforehand,  to  be  used 
in  the  encounter.  All  homicides  with  a  dead- 
ly weapon,  or  an  Instrument  likely  to  produce 
death,  are  presumed  in  law  to  be  malicious. 
To  save  them  from  that  Inference,  the  pris- 
oner must  make  it  appear  to  the  satisfaction 
of  the  Jury  that  his  possession  of  such  weap- 
on or  instrument  was  not  a  preparatory  one 
for  the  conflict 
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The  law  of  self-defense  Is  this:  That  when 
one  is  suddenly  assailed  by  another  In  such 
a  manner  as  to  endanger  bis  life,  or  to  do 
him  some  great  bodily  harm,  and  he  cannot 
escape  the  fury  of  his  assailant  otherwise 
than  by  taking  his  life,  he  may  kill  him.  But 
before  he  can  do  this  he  must  do  all  he  can 
to  escape  from  the  fury  of  his  assailant,  and 
may  never  take  his  life  except  in  the  last  ex- 
tremity, and  where  no  other  means  for  bis 
safety  are  available  to  him.  And  the  same 
is  true  -where  two  persons  are  engaged  In  a 
fight  and  one  of  them  endeavors  to  withdraw 
from  It,  and  does  what  be  can  for  that  purpose, 
and  yet  he  cannot  do  so  by  reason  of  the  hos- 
tile opposition  of  his  adversary,  and  to  con- 
tinue It  •would  result  in  death  or  great  bodily 
harm  to  him,  he  may  take  the  life  of  such 
adversary  to  preserve  his  own,  or  protect  his 
person  from  such  harm. 

I  have  now  given  yon,  gentlemen,  all  the 
law  that  we  think  will  aid  you  in  deciding 
this  case,  and  In  doing  so  have  answered  af- 
firmatively the  main  points  or  prayers  of  the 
attorney  general.  In  fact,  there  is  in  this 
ease  no  controversy  as  to  the  law.  With  re- 
spect to  the  defense  suggested  by  the  learned 
counsel  for  the  prisoner,  that  there  is  ground 
for  the  theory  that  the  deceased  accidentally 
fell  upon  the  prisoner's  weapon,  and  was  not 
'track  by  him  with  it,  we  think  it  only  neces- 
sary to  say  that  we  have  heard  no  fact  proved 
that  points  to  such  conclusion.  But,  if  such 
was  proved,  It  cannot  avail  the  prisoner,  un- 
less he  was  at  the  time  using  it  lawfully  in 
self-defense.  If  used  otherwise,  it  would  be 
an  unlawful  use,  and  subject  him  to  the  penal 
consequences  of  manslaughter  at  least  The 
case  is  now  submitted  to  you,  gentlemen,  up- 
on the  law  as  we  have  delivered  it  to  you  and 
the  facts  related  by  the  witnesses,  and  we 
have  confidence  you  will  well  consider  It  and 
that  your  verdict  win  be  entirely  satisfactory 
v>  your  consciences.  It  remains  but  to  add 
the  instructions  asked  for  by  the  prisoner's 
'-otmsel, — that  the  prisoner  cannot  be  convict- 
ed of  any  crime  unless  you  are  satisfied  by 
the  proof  in  the  case,  beyond  a  reasonable 
doubt,  that  he  is  guilty  of  it  A  word  more: 
In  all  indictments  for  murder  of  the  first  de- 
■aee,  as  that  in  this  case  is,  the  jury  may  con- 
rkt  of  that  crime,  or  of  murder  in  the  sec- 
•ad  degree,  or  of  manslaughter,  as  the  evi- 
dence may  warrant  a  conviction  of  a  particu- 
lar offense.  If  it  do  not  so  warrant  they  are 
Vmnd  to  acquit  entirely. 

Verdict,  "Not  guilty." 


STATE  v.  OOLTON. 

'Court  of  General  Sessions  of  the  Peace  and  Jail 

Defivery  of  Delaware.     Feb.,  1891.) 

/coos  or  Election— Refusal  to  Accept  Votb— 

Cbimixal  Prosecution — Defenses — 

Mistake  as  to  Law. 

1,  On  the  prosecution  of  a  judge  of  election 

for  refusal  to  accept  a  legal  vote,  tlie  state  must 

orcire  that  the  voter  actually  offered  his  ballot 


2.  A  judge  of  election  cannot  defend  a  pros- 
ecution for  willfully  refusing  to  accept  a  ballot 
on  the  ground  that  he  did  not  consider  the  natu- 
ralization papers  of  the  voter,  which  were  prop- 
erly certified  and  sealed,  sufficient. 

3.  Where  an  officer  has  the  opportunity  to 
ascertain  what  will  be  his  duty  under  circum- 
stances expected  to  arise,  and  fails  to  do  so,  he 
assumes  the  risk  of  acting  on  his  own  responsi- 
bility, and  must  be  held  to  intend  the  conse- 
quences of  such  action. 

Franklin  B.  Colton  was  indicted  for  refusing 
to  accept  a  legal  vote. 

John  Biggs,  for  the  State.  Benjamin  Nields, 
for  defendant 

GOMEGYS,  C.  J.  (charging  jury).  The  state, 
In  prosecutions  under  the  ninth  section  of  chap- 
ter 16  of  the  Revised  Code,  must  prove  to  the 
satisfaction  of  the  jury:  (1)  The  right  to  vote 
of  the  alleged  voter,— in  this  case,  that  Ste- 
panes  had  been  duly  naturalized,  bis  residence 
as  required  by  the  constitution,  and  bis  pay- 
ment of  a  county  tax  assessed  at  least  six 
months  before  the  election  held  as  aforesaid. 
(2)  That  being  thus  qualified,  he  offered  to- 
vote  at  said  election,  and  that  his  vote  was 
refused  by  the  defendant 

With  respect  to  the  first  requirement,  It  may 
be  said  to  be  without  dispute  that  De  Stepanes 
had  a  valid  right  to  vote  at  that  election  of 
the  4th  of  November  last  That  Is  not  dis- 
puted. 

In  regard  to  the  second,  the  proof  produced 
by  the  state,  through  its  witnesses  examined 
upon  that  point,  is  that  Stepanes  did  offer  to 
vote  by  handing  in  at  the  window,  as  other 
voters  do  on  similar  occasions,  his  ballot;  that 
at  the  same  time  he  handed  In  his  tax  receipt; 
and  that  the  certificate  of  his  naturalization, 
by  which  he  was  clothed  with  citizenship  In 
the  United  States  and  this  state,  was  presented 
to  the  election  officers  at  the  same  time.  On 
the  other  hand,  some  of  those  present  like  the 
other  witnesses,  either  as  officers  or  clerks  of 
the  officers,  testified,  one  of  them,  that  no  offer 
to  vote  was  in  fact  made  by  Stepanes,  and 
the  others,  tliat  they  did  not  hear  or  see  any 
such  offer  made.  This  creates  a  conflict  of 
testimony  upon  that  point,  and  it  must  be 
clear  to  the  jury  that  such  offer  was  in  fact 
made;  otherwise,  the  state  has  not  supported 
the  charge  in  the  Indictment  of  the  refusal  by 
the  defendant  of  the  vote  of  Stepanes.  It  Is 
difficult  to  understand  why  the  election  offi- 
cers should  have  considered  the  right  of  Ste- 
panes, unless  he  had  attempted  to  assert  it,  by 
offer  of  bis  ballot  But  the  question  whether 
he  did  offer  to  vote  or  not  is  for  the  jury  alone, 
and  not  one  for  the  court  to  pass  upon. 

Supposing  you  believe  from  the  testimony 
that  upon  the  occasion  alleged  in  the  indict- 
ment Stepanes  did  offer  to  vote,  and  that  the 
defendant  refused  to  receive  his  ballot  and 
upon  the  alleged  ground  that  the  certificate  of 
his  naturalization  which  he  produced  to  the 
officers,  as  part  of  the  evidence  of  his  right  to 
vote,  was  invalid,  because  it  was  different  in 
Its  language  from  a  blank  form  which  the  de- 
fendant had  shown  at  any  earlier  stage  of  the 
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election,  and  then  exhibited  as  having  been  de- 
livered to  him  as  a  guide  In  determining  upon 
the  legality  of  naturalization  papers;  you  are 
then  to  determine  whether,  notwithstanding 
such  alleged  excuse  on  his  part  for  rejecting 
the  vote,  he  is  answerable  for  willfully  and 
knowingly  refusing  the  vote  of  Stepanes.  In 
order  that  yon  may  reach  a  satisfactory  con- 
clusion on  this  point  (and  the  case  turns  upon 
the  motive  of  the  defendant),  It  is  proper  that 
we  should  say  to  you  what  the  law  generally 
is  in  cases  of  public  officers  whose  duties'  re- 
quire the  exercise  of  judgment,  and  not  sun- 
pie  action  without  discretion  or  option. 

It  Is  a  general  rule  of  law  that  Judicial  offi- 
cers (which  may  be  taken  to  include  all  who 
have  power  to  Judge  and  decide  before  final 
action)  are  not  responsible  for  what  are  called 
"errors  of  Judgment  alone";  that  Is,  they  are 
not  held  to  infallible  Judgment  When  they 
act  honestly,  and  yet  erroneously  or  by  mis- 
take, they  are  answerable  to  no  punishment, 
nor  to  damages  in  a  civil  action  by  a  party  ag- 
grieved. Whether,  however,  their  action  is 
from  mistake  or  error  of  judgment  or  is  a 
willful  act,— that  is,  an  act  which  they  know  to 
be  wrong,— then  they  are  liable,  and  must  an- 
swer the  consequences  of  their  misconduct. 
What  is,  then,  the  proof  to  be  that  the  de- 
fendant, in  a  prosecution  for  such  misconduct, 
knew  he  was  acting  wrong?  That  question 
was  answered  by  this  court  in  the  case  of 
State  v.  Porter,  4  Har.  (Del.)  557  (cited  here 
by  the  defendant's  counsel),  tried  in  this  coun- 
ty in  1845,  In  which  the  Jury  put  to  the  court 
a  question  which  called  for  an  expression  up- 
on this  very  point.  The  court  said:  "What 
we  understand  the  jury  to  mean  by  positive 
proof  of  corruption  is  not  possible  in  a  direct 
sense,  for  the  motives  of  a  man's  conduct  and 
the  impulses  of  his  heart  cannot  be  the  subject 
of  direct,  positive  proof;  but  there  must  be 
proof  so  clear  or  positive  as  to  produce  convic- 
tion of  acts  or  declarations  or  circumstances 
from  which  the  party  can,  and,  Indeed,  has 
to,  draw  the  inference  of  corruption.  It  is 
difficult  to  define  corruption,  but  we  may  say 
that  it  is  the  willfully  and  corruptly  doing  an 
act  or  omitting  a  duty  which  a  person,  acting 
in  a  public  capacity,  knows  it  to  be  his  duty 
to  do  or  omit,  in  disregard  of  his  official  duty, 
and  the  obligations  of  his  oath.  As  to  the 
connection  of  other  persons  In  such  violations 
of  duty,  where  the  corruption  is  proved,  their 
participation  can  be  no  shelter  or  excuse  for 
the  defendant;  but  their  consent  to  the  act 
may  be  regarded  in  considering  the  probability 
of  the  defendant's  corruption." 

Additionally,  we  may  state  to  yon  that  if, 
before  a  defendant  charged  with  willful  and 
deliberate  violation  of  duty,  has  acted,  he  has 
bad  produced  before  him  the  legal  documen- 
tary proof  by  which  he  Is  required  to  act  in 
making  his  decision,  and  yet  he  disregard  that 
proof  and  act  against  the  necessity  it  imposes 
upon  him,  bis  course  will  be  entirely  without 
justification  or  excuse,  and  must  therefore  be 
taken  to  be  willful,  and  with  knowledge.    Any 


other  estimate  of  his  behavior,  If  sanctioned 
by  courts  and  juries,  would  place  It  absolutely 
in  the  power  of  election  offleera  to  disfran- 
chise, for  the  time  being,  voters  of  different 
political  views  from  their  own.  In  this  case 
the  defendant  had  before  him  the  legal  proof 
of  the  naturalization  of  Stepanes  in  the  form 
used  by  the  district  court  of  this  district  in 
cases  of  naturalization  of  foreigners,  with  the 
hand  of  the  clerk  of  the  court  signed  to  it,  and 
the  seal  of  the  court  affixed.  This  was  the 
legal  documentary  evidence  that  Stepanes  had 
a  right  to  vote,  if  he  possessed  the  qualifica- 
tions, required  by  ©or  constitution  and  laws,  in 
the  case  of  natural-born  citizens.  There  was 
no  controversy  about  his  possessing  them; 
therefore,  the  rejection  of  his  vote  must,  in- 
dependent of  the  proof,  be  put  upon  the 
ground  alone  that  such  certificate  of  naturali- 
zation was  Invalid.  Now,  as  It  has  not  been 
claimed  during  the  trial  that  It  is  in  any  respect 
invalid,  the  question  comes  down  to  this:  Had 
the  defendant  any  right  to  question  the  suffi- 
ciency of  such  naturalization  paper,  thus  au- 
thenticated according  to  the  usage  of  all  courts, 
whose  acts  are  authenticated  by  certificate  un- 
der their  seals  and  the  hands  of  their  clerks? 
There  can  be  bnt  one  answer  to  this,— that  be 
had  not.  If  not,  then  there  is  no  ground  for 
the  plea  of  error  of  Judgment,  for  there  can 
be  no  error  of  Judgment  where  there  is  no 
right  to  Judge.  I  do  not  mean  that  in  no  case 
may  question  be  made  whether  naturalization 
papers  entitle  a  party  producing  them  to  vote 
(because  election  officers  may  certainly  Inquire 
into  the  Identity  of  the  party  having  them  with 
him  with  the  person  naturalized);  but  where 
they  are,  as  those  in  this  case  were,  properly 
authenticated  by  the  seal  of  the  district  court 
of  the  United  States,  duly  affixed  by  the  clerk, 
and  certified  to  under  his  hand,  their  validity 
cannot  be  impeached  outside  of  that  court,  and 
no  man  or  tribunal  can  be  allowed  any  judg- 
ment to  the  contrary  of  their  legality.  Such 
being  the  law,  how  can  It  be  argued  before  you 
that  the  defendant  erred  in  judgment  of  the 
validity  of  Stepanes'  papers?  It  would  seem 
as  If  the  only  ground  upon  which  a  Jury  could! 
reach  the  conclusion  of  want  of  knowledge  of 
duty  in  such  case,  or  of  disregard  of  it,  would 
be  gross  ignorance  In  the  officer,  or  such  stupid- 
ity of  mind  as  would  disqualify  him  from  com- 
prehending such  duty.  i 
But  the  plea  Is  made  for  the  defendant  thai 
he  was  misled  by  the  blank  which  was  deliv* 
ered  to  him  by  one  of  those  officious  persona, 
who  obtained  It 'from  the  office  of  the  district 
court,  and  who  were  themselves,  it  is  mosf 
likely,  quite  sharp  enough  to  know  it  only  an 
plied  to  one  class  of  cases  of  naturalization 
The  slightest  comparison  of  that  form  wltil 
the  certificate  of  Stepanes  would  have  made  I 
manifest  that  they  were  dissimilar,  and  thaj 
the  paper  in  possession  of  the  defendant  wai 
not,  in  any  respect,  authenticated.  Now,  be 
fore  he  adopted  the  latter  as  his  guide  of  valla 
ity,  his  obvious  duty  was  to  ascertain  that  I 
was  genuine,  and  was  a,  safe  guide  to  m 
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by.  This  he  did  not  do.  Now,  where  an 
officer,  Judicial  or  otherwise,  has  the  oppor- 
tunity to  ascertain  what,  under  circumstan- 
ces arising  or  which  are  expected  to  arise, 
is  his  duty,  and  yet  neglects  to  avail  him- 
self of  it,  and  chooses  to  act  without  such 
knowledge,  he  takes  the  risk  of  acting  on 
his  own  responsibility,  and  must  be  held  to 
Intend,  upon  a  well-known  legal  principle, 
the  consequence  of  such  action,  as  the  re- 
salt  of  his  own  determination  to  go  by  his 
own  will.  No  other  conclusion  is  a  rational 
one,  unless  want  of  knowledge  of  right  and 
wrong  be  shown  to  the  jury  in  some  way. 
While  it  is  not  exactly  true  to  say  that  every 
man  is  bound  to  know  what  the  law  is,  yet 
it  is  true  that  ignorance  of  the  law  will  ex- 
case  no  man  as  a  plea;  and  it  Is  also  true, 
as  before  said,  that  in  the  case  of  one  per- 
forming a  public  function  or  duty,  where  the 
rights  of  others  depend  upon  the  legality  of 
his  acts,  he  is  bound  (if  Ignorant  of  his 
duty)  to  ascertain,  before  he"  acts,  what  it  is, 
where  it  is  in  his  power  to  do  so,  or  abide 
the  risk  of  a  verdict  against  him  and  its  con- 
sequences for  neglect  of  this  duty,  for  will- 
ful neglect  of  a  duty  is  equivalent  to  willful 
misconduct,  and  ground  for  inference  of  un- 
lawful purpose. 

Having  thus  given  you  the  law  in  this 
case,  it  only  remains  to  say  that,  unless  you 
are  satisfied  beyond  a  reasonable  doubt 
from  the  defendant's  conduct  and  the  other 
circumstances  shown  in  the  proof  (of  the 
credibility  of  which  you  are  the  sole  Judges) 
that  the  defendant  willfully  and  knowingly 
refused  to  receive  the  vote  of  Stepanes,  you 
should  acquit  him;  otherwise,  you  should 
find  him  guilty.  The  weight  to  be  given  to 
the  testimony  of  the  witnesses  is  for  you 
alone;  and  the  case  is  delivered  to  you  to 
be  dealt  with  according  to  your  conscien- 
tious convictions,  after  having  weighed  and 
duly  considered  all  the  proof;  and  the  law 
as  now  given  to  yon. 

Jury  disagreed. 


GORE)  t.  CONDON  et  al 
(Court  of  Appealb  of  Maryland.     Nov.  15, 1895.) 

UoKTOAOE — NoTlTXS  IN  MORTGAOOH — GOOD  FAITH 
Or   MottTOAOBR. 

A  mortgage  on  land  previously  purchased 
by  plaintiff  from  her  father,  but  standing  in  the 
father's  name,  executed  by  the  father,  without 
claintifTs  knowledge,  to  defendant,  who  knew 
at  the  time  that  the  land  had  been  sold  to  plain- 
tiff, that  part  of  the  price  had  been  paid,  and 
that  possession  had  been  taken  under  claim  of 
title,  is  void  as  against  plaintiff. 

Appeal  from  circuit  court  of  Baltimore 
city. 

BUI  by  Martha  E.  Gore,  by  next  friend, 
against  Levi  Z.  Condon  and  another,  to  an- 
nul a  mortgage,  and  enjoin  the  sale  thereun- 
der. From  a  decree  dismissing  the  bill, 
complainant  appeals.     Reversed. 


Argued  before  ROBINSON,  C.  J.,  and  BRY- 
AN, BOYD,  and  McSHERRt,  JJ. 

Hanson  P.  Jordan  and  Rufus  E.  Jordan, 
for  appellant  Julian  I.  Alexander,  for  ap- 
pellees. 

McSHERRY,  J.  The  relief  sought  In  this 
case  under  the  bill  filed  In  the  circuit  court 
of  Baltimore  city  by  the  appellant  against 
the  appellees  is  a  decree  to  vacate  and  an- 
nul a  certain  mortgage,  and  to  enjoin  a 
threatened  sale  of  the  property  upon  which 
that  mortgage  purports  to  be  a  lien.  Aa 
there  Is  one  phase  of  the  case  that  is,  in  our 
opinion,  decisive  of  the  whole  controversy, 
we  need  do  no  more  than  state  enough  of 
the  circumstances  to  present  that  phase  in- 
telligently. It  appears  beyond  cavil  or  dis- 
pute that  in  1886  the  appellant,  Martha  E. 
Gore,  purchased  from  her  father,  Daniel 
Frazier,  certain  premises  lying  In  the  city 
of  Baltimore  at  and  for  the  sum  of  $1,400, 
and  that  she  forthwith  entered  into  posses- 
sion of  and  occupied  those  premises  under 
the  contract  The  agreement  relating  to  and 
evidencing  this  sale  was  duly  reduced  to 
writing,  and  signed  by  the  vendor  and  pur- 
chaser. At  the  time  of  the  execution  of  the 
agreement  Frazier  owed  his  daughter  $400, 
which  sum  it  was  then  distinctly  under- 
stood should  be  treated  as  a  part  payment 
of  the  purchase  money.  Subsequently,  Mrs. 
Gore  paid  other  sums  in  reduction  of  the 
principal  indebtedness,  and  smaller  amounts 
in  discharge  of  the  interest  In  September,  ' 
1887,  Frazier,  without  the  knowledge  of 
Mrs.  Gore,  mortgaged  this  same  property  to 
one  CoIIlson,  for  $000,  and  this  mortgage, 
after  the  death  of  Frazier,  Mrs.  Gore  agreed 
to  assume  the  payment  of,  as  a  part  pay- 
ment of  the  remaining  purchase  money  then 
due  to  her  father's  estate.  In  May,  1889, 
Frazier,  without  the  knowledge  and  with- 
out the  authority  of  Mrs.  Gore,  placed  a  sec- 
ond mortgage  on  this  same  property.  This 
second  mortgage  was  given  to  Levi  Z.  Con- 
don, one  of  the  appellees,  and  secured  the 
payment  of  $600  alleged  to  be  due  by  Fra- 
zier to  Condon,  and  by  the  terms  of  the 
mortgage  made  payable  in  12  months.  To 
this  mortgage  there  was  appended  the  usual 
affidavit  made  by  the  mortgagee,  Condon,  to 
the  effect  that  the  consideration  stated  in 
the  body  of  the  mortgage  was  true  and  bona 
fide  as  therein  set  forth.  Mrs.  Gore  did  not 
become  aware  of  the  existence  of  this  mort- 
gage until  some  months  after  her  father's 
death.  After  her  father's  death,  his  execu- 
tor filed  a  bill  against  her  to  secure  the 
specific  performance  of  the  contract  of  pur- 
chase, and  a  decree  was  ultimately  passed 
requiring  her  to  pay  over  the  residue  of  the 
purchase  money  ascertained  by  the  auditor's 
report  to  be  due  to  her  father's  estate.  Up- 
on a  statement  by  the  auditor  of  an  account 
wherein  Mrs.  Gore  was  credited  as  hav'-- 
assumed  the  payment  of  the  Colllson 
gage  as  a  part  payment  of  the  residue  c 
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purchase  money,  and  wherein  the  balance 
due  by  her  to  her  father's  estate  for  the 
property  purchased  by  her  was  ascertained, 
she  paid  to  the  executor  of  her  father's  es- 
tate the  balance  appearing  by  the  auditor's 
report  to  be  still  unsettled,  and  she  received 
a  conveyance  for  the  property  from  the  ex- 
ecutor. Condon  filed  a  petition  In  the  circuit 
court  of  Baltimore  city,  and  obtained  a  de- 
cree under  the  consent  clause  In  the  $600 
mortgage  from  Frazler  to  him;  and  it  is 
this  threatened  sale  that  the  pending  pro- 
ceeding was  Inaugurated  by  Mrs.  Gore  to 
restrain.  In  her  bill  of  complaint,  it  is  un- 
equivocally alleged  that  Frazler  was  not  in- 
debted to  Condon  in  the  sum  of  $600,  or  in 
any  other  sum,  when  the  mortgage  for  that 
amount  was  given;  and  It  Is  further  assert- 
ed that,  when  Condon  took  that  mortgage, 
he  had  actual  knowledge  that  Mrs.  Gore 
claimed  to  be  the  owner  of  and  to  have  pur- 
chased the  very  property  which  he  has  caus- 
ed to  be  advertised  for  sale  to  satisfy  his 
mortgage  thereon.  The  evidence  in  the  rec- 
ord leaves  no  room  to  doubt  that,  in  point  of 
fact,  there  was  not  due  by  Frazler  to  Con- 
don the  sum  of  $600  when  the  latter  pro- 
cured from  the  former  the  mortgage  for  that 
amount,  in  1889.  Without  stating  in  detail 
the  evidence  on  this  branch  of  the  case,  it 
Is  only  necessary  to  say  that,  prior  to  the 
date  of  this  mortgage,  there  was  pending 
between  different  parties  a  controversy  re- 
specting the  ratification  of  a  mortgage  sale 
in  the  circuit  court  for  Carroll  county,  In 
which  contest  Frazler  bad  become  interest- 
ed, and  that,  upon  the  decision  of  the  ob- 
jections to  that  sale  adversely  to  the  wishes 
or  interest  of  Frazler,  he  Induced  the  de- 
feated party  to  appeal  to  this  court,  and 
procured  William  B.  Thomas  to  become  a 
surety  on  the  appeal  bond,  upon  the  condi- 
tion that  he  (Frazler)  would  Indemnify  Mr. 
Thomas  from  all  loss  by  reason  of  such  sure- 
tyship; that  Thomas  did  sign  the  appeal 
bond,  and  thereupon  Condon  gave  him  a 
bond  of  indemnity  against  loss  by  reason  of 
the  costs  that  might  accrue  on  such  appeal; 
and,  to  Indemnify  Condon  against  loss  on 
that  bond  of  Indemnity  to  Thomas,  Frazler 
gave  to  Condon  the  $600  mortgage  on  the 
property  which  he  (Frazler)  had  sold  to  Mrs. 
Gore  more  than  three  years  before.  It  fur- 
ther appears  to  the  entire  satisfaction  of 
this  court,  by  the  decided  weight  and  pre- 
ponderance of  the  evidence  found  in  the  rec- 
ord, that  before  Condon  entered  Into  these 
arrangements  with  Frazler  respecting  the 
indemnification  of  Thomas,  and  considerably 
before  he  took  from  Frazler  the  mortgage 
now  in  dispute,  he  (Condon)  had  the  most 
ample,  full,  and  complete  notice  and  knowl- 
edge that  the  property  upon  which  the  mort- 
gage be  now  seeks  to  foreclose  was  attempt- 


ed to  be  fastened  as  a  lien  belonged  to  and 
bad  been  purchased  by  Mrs.  Gore  from  her 
father,  had  been  partially  paid  for  by  her, 
had  been  improved  at  her  own  expense,  and 
was  then  In  her  possession,  under  a  claim 
of  ownership.  With  these  facts  before  us, 
established,  as  they  are,  by  an  overwhelm- 
ing weight  of  evidence,  is  Condon  entitled 
to  enforce  his  mortgage,  to  the  prejudice 
and  injury  of  Mrs.  Gore?  This  is  the  only 
question  we  need  consider  or  discuss. 

That  Frazler  was  not  indebted  to  Condon 
In  the  sum  of  $600,  as  stated  In  the  mort- 
gage, admits  of  no  doubt  whatever.  The 
mortgage  was,  at  best,  merely  one  of  Indem- 
nity against  any  loss  that  Thomas  might  in- 
cur by  being  compelled  to  pay  the  costs 
which  might  accrue  upon  an  appeal  to  this 
court  in  another  case.  But  we  need  not 
pause  to  enter  Into  an  Inquiry  as  to  the  ex- 
tent of  that  liability,  because  the  other  and 
controlling  question  with  respect  to  the  good 
faith  of  Condon  in  taking  a  mortgage  on 
property  which  he  knew  did  not  in  fact  be- 
long to  the  mortgagor,  though  the  title  stood 
in  the  latter's  name,  is  decisive  of  the  con- 
troversy. A  person  who  acquires  a  legal 
title  or  an  equitable  title  or  Interest  in  a 
given  subject-matter,  even  for  a  valuable 
consideration,  but  with  notice  that  the  sub- 
ject-matter is  already  affected  by  an  equity 
or  equitable  claim  In  favor  of  another,  takes 
it  subject  to  that  equity  or  equitable  claim. 
This  general  doctrine  was  formulated  by 
Lord  Hardwlcke  in  Le  Neve  v.  Le  Neve,  2 
Amb.  436,  in  the  following  terms:  "The 
ground  of  it  is  plainly  this:  That  the  taking 
of  a  legal  estate,  after  notice  of  a  prior 
right,  makes  a  person  a  mala  fide  purchaser. 
This  Is  a  species  of  fraud,  and  dolus  nialus 
Itself;  for  he  knew  the  first  purchaser  had 
the  clear  right  of  the  estate,  and,  after 
knowing  that,  he  takes  away  the  right  of 
another  person  by  getting  the  legal  estate." 
In  re  Lelman's  Estate,  32  Md.  226;  Weaver 
v.  Leiman,  52  Md.  711;  Price  v.  McDonald, 
1  Md.  403;  Johns  v.  Scott,  5  Md.  81.  In  tak- 
ing the  mortgage  when  he  knew  that  Mrs. 
Gore  had  purchased  the  property,  and  bad 
partially  paid  for  It,  Condon  was  guilty  of 
bad  faith;  and  he  acquired  no  right,  legal 
or  equitable,  which  he  can  enforce  against 
her  or  against  the  property  described  in  the 
mortgage.  The  bare  statement  of  this  prop- 
osition Is  all  the  discussion  that  is  neces- 
sary. It  follows  from  this  view  of  the  case 
that  the  decree  below  which  dismissed  the 
bill  must  be  reversed,  and  the  cause  must 
be  remanded,  to  the  end  that  a  decree  may 
be  passed  perpetually  enjoining  the  threat- 
ened sale  under  the  Condon  mortgage,  and 
also  annulling  that  mortgage  as  fraudulent 
as  to  her.  Decree  reversed,  with  costs  above 
and  below,  and  cause  remanded. 
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HEISKELL  t.  ROLLINS. 

(Court  of  Appeals  of  Maryland.     Nov.  15,  1885.) 

Ofbs  Account— Proof  of  Entribs— Secondary 
Evidence. 
On  proof  that  the  person  who  made  the 
entries  in  an  open  account  was  outside  the  state, 
luoof  of  bis  handwriting  was  admissible  as  prima 
facie  evidence  of  the  truth  of  the  entries. 

Appeal  from  circuit  court,  Prince  George's 
county. 

Action  by  Peter  H.  Helskell,  Jr.,  against 
Hester  J.  Rollins  on  promissory  notes  and 
an  open  account.  Plaintiff  had  judgment 
on  one  only  of  the  notes,  and  appeals.  Re- 
versed. 

Argued  before  BRYAN,  BRISCOE,  ROB- 
ERTS, FOWLER,  and  McSHERRY,  JJ. 

Win.  J.  Hill,  for  appellant  George  O.  Mer- 
rick, for  appellee, 

McSHERRY,  J.  During  the  last  April 
term  of  this  court  an  appeal  in  this  case  was 
dismissed  because  it  had  been  prematurely 
taken.  The  record  is  again  before  ua  upon 
a  subsequent  appeal,  entered  in  due  season, 
and  the  questions  that  it  brings  up,  or  pur- 
ports to  bring  up,  are  contained  in  two  bills 
of  exception.  Tbe  suit  below  was  insti- 
tuted by  the  appellant  against  the  appellee 
upon  two  promissory  notes  and  an  open  ac- 
count. Several  pleas  were  filed,  and  upon 
these  issues  appear  to  have  been  joined. 
The  verdict  of  the  jury  and  the  judgment 
thereon  were  in  favor  of  the  appellant  for 
the  amount  of  but  one  of  the  promissory 
notes.  During  the  progress  of  the  trial,  the 
appellant,  to  establish  the  items  of  the 
open  account,  produced  a  witness  to  prove 
the  handwriting  of  the  clerk  who  had  made 
the  entries  on  the  plaintiff's  day  book.  This 
witness  testified  that  he  had  been  informed 
the  clerk  was  in  England;  that  an  effort 
bad  been  made  to  produce  him  as  a  witness, 
and  that  when  last  in  this  country  he  was 
beyond  the  jurisdiction  of  the  court  Tbe 
defendant  objected  to  any  proof  of  the 
clerk's  handwriting.  The  court  sustained 
that  objection,  and  the  plaintiff  excepted. 
This  is  the  ruling  complained  of  In  the  first 
bill  of  exception.  We  think  there  was  er- 
ror In  this  ruling.  The  proffered  evidence 
falls  within  one  of  the  well-recognized  ex- 
ceptions to  the  general  rule  excluding  hear- 
say evidence.  It  has  been  long  held  that 
entries  made  by  a  clerk  in  the  regular  course 
of  business,  he  having  no  Interest  at  the 
time  in  stating  an  untruth,  should  be  re- 
ceived in  evidence  after  the  clerk's  death  on 
proof  of  his  handwriting.  1  Smith,  Lead. 
Cas.  142.  The  rule  has  been  extended  to 
cases  of  insanity  (Holbrook  v.  Gay,  6  Cush. 
216),  and  several  of  the  cases  referred  to 
in  the  note  in  1  Smith,  Lead.  Cas.  have 
held  such  entries  equally  admissible  where 
tbe  witness  is  absent  from  tbe  state.  This 
court  adopted  that  doctrine  in  Reynolds  v. 
Manning,  15  Md.  623,  which  was  approved 


in  Morris  v.  Dry  Dock  Co.,  70  Md.  357,  25 
Atl.  417.  It  is  obvious  that  precisely  the 
same  reasons  that  justify,  after  the  decease 
of  the  clerk,  the  admission  in  evidence  of 
the  entries  made  by  him  in  the  regular  and 
accustomed  course  of  his  employment,  war- 
rant the  admission  of  similar  entries  if  his 
attendance  as  a  witness  cannot  be  procured 
by  AaBon  of  his  being  beyond  tbe  seas,  or 
out  of  the  jurisdiction  of  the  court,  where 
the  cause  in  which  his  evidence  is  required 
may  be  pending.  The  inability  to  produce 
the  witness  If  he  be  dead  permits  proof  of 
his  handwriting  to  be  given  as  sufficient  to 
establish  prima  facie  the  truth  of  the  en- 
tries he  has  made;  and  a  like  inability  aris- 
ing from  his  absence  from  the  state,  and 
from  his  being,  therefore,  beyond  the  reach 
of  the  process  of  the  court,  and  not  accessi- 
ble to  a  commission,  is  equally  a  good 
ground  for  admitting  proof  of  his  handwrit- 
ing. The  proffered  evidence  was,  conse- 
quently, competent  and  should  nave  been 
admitted. 

The  second  exception  is  so  obscurely  and 
vaguely  stated  that  we  are  unable  to  deter- 
mine what  precise  question  was  ruled  on,  or 
how  it  related  to  the  controverted  issues. 
We  are,  consequently,  prevented  from  ex- 
pressing any  opinion  on  the  question  argued 
in  the  briefs,  but  not  set  forth  with  sufficient 
clearness  in  the  exception.  Because  of  the 
error  Indicated  In  the  first  exception,  the 
judgment  must  be  reversed,  and  a  new  trial 
will  be  awarded.  Judgment  reversed,  with 
costs  above  and  below,  and  new  trial  award- 
ed. 


LEPPER  v.  MOOYER  et  al. 
(Court  of  Appeals  of  Maryland.    Nov.  15, 1895.) 

Sales  under  Deed  or  Trust— Description  or 
Land. 
A  sale  of  a  truck  garden  under  a  mort- 
gage will  not  be  set  aside  for  failure  of  the  ad- 
vertisement to  specifically  mention  vegetables 
valued  at  $300  or  $400  growing  on  the  land, 
where  the  purchaser  was  not  a  party  to  the 
mortgage,  and  did  not  in  any  way  interfere  with 
the  sale,  and  it  is  not  shown  that  the  price  was 
so  inadequate  as  to  offend  the  conscience  of  the 
chancellor. 

Appeal  from  circuit  court,  Baltimore  coun- 
ty, in  equity. 

Proceeding  by  Amelia  Lepper  against 
George  Mooyer  and  another  to  set  aside  a 
sale  of  land  under  a  power  In  a  mortgage. 
From  an  order  refusing  to  set  aside  the 
sale,  petitioner  appeals.    Affirmed. 

Argued  before  BRYAN,  McSHERRY, 
BRISCOE,  ROBERTS,  PAGE,  and  BOYD, 
JJ. 

R.  R.  Boarman  and  F.  E.  Pegram,  for  ap- 
pellant   John  S.  Blddlson,  for  appellees. 

BOYD,  J.  The  property  Involved  In  this 
controversy  was  sold  at  public  auction,  un- 
der a  power  of  sale  In  a  mortgage,  by  an 
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attorney  therein  authorized  to  sell  In  case 
of  default  The  principal  exception  to  the 
ratification  of  the  sale  urged  In  this  court 
was  that  the  property  was  not  properly  ad- 
vertised, and  therefore  sold  for  a  grossly 
Inadequate  price.  There  were  included  In 
the  mortgage  12  acres  of  land,  which  were 
used  as  a  truck  farm,  and  one  of  the  ex- 
ceptions relied  on  In  this  court  wastthat, 
at  the  time  of  the  sale,  there  were  vegeta- 
bles growing  in  the  ground,  amounting  In 
value  to  from  six  to  twelve  hundred  dollars, 
which  were  not  mentioned  In  the  advertise- 
ment It  does  accurately  describe  the  loca- 
tion of  the  property,  give  the  dates,  places 
of  record,  and  names  of  parties  to  the  mort- 
gage under  which  the  sale  was  made,  and 
of  the  parties  to  two  deeds  conveying  the 
property;  the  last  one  being  a  reference  to 
the  conveyance  to  Amelia  Hofstetter,  the  ap- 
pellant In  this  case.  It  speaks  of  the  im- 
provements as  consisting  "of  a  frame  dwell- 
ing house,  stable,  and  other  outbuildings," 
and,  after  referring  to  the  location  of  the 
property,  says:  "It  is  convenient  to  schools, 
churches,  post  offices,  etc.,  and  is  in  a  good 
state  of  cultivation,  and  a  very  desirable 
truck  farm."  The  testimony  not  only  fails 
to  show  that  anyone  was  misled  by  the  ad- 
vertisement as  to  what  property  was  In- 
tended, but  it  Is  shown  affirmatively  that 
anyone  could  readily  identify  the  place  from 
it  Mrs.  Lepper  (formerly  Mrs.  Hofstetter) 
was  at  the  sale  with  a  friend,  who  was 
ready  to  aid  her  In  purchasing  the  prop- 
erty, and  there  were  at  least  20  persons 
present  The  auctioneer  testified  that  bids 
were  made  by  4  different  persons. 

Although  It  cannot  be  successfully  con- 
tended that  the  property  was  so  advertised 
as  to  mislead  anyone  as  to  what  property 
was  intended  to  be  sold,  yet  it  Is  claimed 
that  the  failure  to  specifically  mention  the 
vegetables  materially  affected  the  price  re- 
alized. Now,  without  stopping  to  discuss 
whether  or  not  the  reference  to  this  property 
as  being  "in  a  good  state  of  cultivation, 
and  a  very  desirable  truck  farm,"  was  suffi- 
cient to  inform  those  likely  to  bid  for  such 
property  that  the  vegetables  then  growing 
would  pass  to  the  purchaser,  a  careful  anal- 
ysis of  the  testimony  will  show  that  the 
value  of  such  vegetables  was  certainly 
small,  and  wholly  a  matter  of  conjecture. 
Mrs.  Lepper,  her  brother-in-law,  John  Hofs- 
tetter, and  her  two  sons  fixed  such  value  on 
the  day  of  sale  at  $600,  or  more.  Joseph 
Kahler  testified  that  he,  Fred  Walker,  and 
Charles  Christ  made  an  estimate  of  their 
value  for  Mrs.  Lepper  on  March  9,  1895, 
and  said,  in  answer  to  the  question  what 
the  crops  were  worth  when  they  appraised 
them,  "I  guess  between  three  and  four  hun- 
dred dollars."  Mr.  Christ  testified  that  it 
would  be  impossible  to  say  whether  they 
would  be  worth  that  much  when  put  into 
market  as  they  might  be  affected  by  the 
weather.    Andrew    Buck,   another    witness 


produced  by  appellant,  thought  them  wcrtb 
about  $300,  taking  into  consideration  weather 
and  prices.  George  A.  Langenfeller,  produced 
on  behalf  of  the  appellees,  did  not  think 
they  were  worth  $200,  and  Michael  Seheeler 
agreed  with  him.  An  average  of  the  testi- 
mony on  this  point  shows  that  the  vegeta- 
bles were  probably  worth  three  or  four  hun- 
dred dollars,  but  of  course  that  was  de- 
pendent upon  the  weather,  prices,  and  other 
things  the  parties  could  not  control.  It  is 
perfectly  manifest  that  at  the  time  of  the 
sale  they  were  not  of  such  great  value  as 
would  have  Justified  the  court  in  setting 
the  sale  aside  merely  because  they  were  not 
specifically  mentioned  in  the  advertisement. 
Nor  do  we  think  that  the  appellant  has  sus- 
tained the  charge  made  by  her,  that  she  had 
been  Informed  by  Mr.  Gontrum  that  he 
would  not  sell  the  crops.  He  denies  it,  and 
says  he  told  her  she  would  have  to  take  her 
chances  with  the  purchaser.  She  admits 
that  nothing  was  said  about  excepting  the 
crops  when  the  property  was  offered  for 
sale. 

But  let  us  Inquire  into  the  value  of  the 
whole  property,  as  disclosed  by  the  testi- 
mony, for  the  purpose  of  determining  wheth- 
er the  appellant  Is  entitled  to  the  Interposi- 
tion of  a  court  of  equity  by  reason  of  the 
alleged  inadequate  price.  Under  the  many 
decisions  in  this  state  it  Is  well  settled  that 
Inadequacy  of  price,  of  itself,  Is  not  suffi- 
cient to  vacate  a  sale,  unless  It  be  so  gross 
as  to  indicate  some  mistake  or  unfairness  in 
the  sale,  or  misconduct  or  fraud  in  the  party 
selling,  although,  when  there  Is  any  other 
good  reason  to  question  the  propriety  of 
ratifying  the  sale,  It  1b  proper  to  take  the 
price  realized  into  consideration  in  connec- 
tion with  It  The  evidence  on  behalf  of 
the  exceptant  was  to  the  effect  that  the 
property  was  worth  from  four  to  five  thou- 
sand dollars,  In  the  opinion  of  the  witnesses 
produced  by  her,  while  10  witnesses  called 
by  the  appellees  thought  it  brought  a  good 
price  at  the  sale.  Some  of  them  said  It 
brought  more  than  they  supposed  It  would, 
while  others  spoke  of  It  as  "a  top  price," 
"extraordinary  good  price,"  etc.  The  whole 
property  was  only  assessed  at  $2,775,  In- 
cluding improvements,  and  several  of  the 
witnesses  testified  that  Mrs.  Lepper  said. 
after  the  sale,  she  was  satisfied  with  the 
price,  but  objected  to  the  purchaser.  It  Is 
true  she  denied  that  statement  but  she  Is 
contradicted  by  at  least  three  witnesses,  and 
the  attorney  making  the  sale  testified  that 
she  told  him  before  the  sale  that  she  want- 
ed it  to  bring  $3,500,  and,  if  It  did  not  she 
would  buy  it  In  herself;  "that  she  had  a  man 
with  her  who  would  back  her  up."  Although 
It  Is  not  necessary  to  determine  whether  all 
the  witnesses  were  competent  to  express 
opinions  as  to  the  value  of  real  estate,  an 
examination  of  the  testimony  satisfies  us 
that  some  of  those  produced  by  the  appel- 
lees have  shown  themselves  to  be  much  more 
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familiar  with  such  transactions  than  others 
offered  by  the  exceptant 

Taking  all  the  evidence  Into  consideration, 
we  are  of  the  opinion  that  the  property 
brought  a  fair  price.  While  we  remember 
that  in  passing  on  sales  of  this  character  it 
Is  proper  for  the  courts  to  carefully  scruti- 
nize the  conduct  of  those  making  them,  yet 
In  this  case  the  purchaser  Is  not  a  party  to 
the  mortgage,  has  not  been  shown  to  have 
to  any  way  Interfered  with  the  sale,  and  is 
entitled  to  have  his  purchase  ratified  by  the 
court,  unless  there  be  something  that  would 
offend  the  conscience  of  a  chancellor,  or  at 
least  lead  him  to  a  conclusion  that  Injustice 
has  been,  or  probably  wrb,  done  some  one  by 
reason  of  the  default,  misconduct,  or  other 
act  of  the  party  having  charge  of  the  sale. 
We  find  nothing  In  the  conduct  of  this  sale 
to  justify  any  inference  that  It  was  not  fair- 
ly and  Judiciously  made,  and  the  evidence 
as  to  the  value  of  the  property  is,  to  say 
the  least,  too  conflicting  to  permit  us  to  hold 
that  It  has  been  sacrificed,  or  brought  a 
price  so  Inadequate  as  to  authorize  us  to 
disturb  the  order  of  the  court  below. 

Order  affirmed,  with  costs  to  the  appellees. 


CENTRAL  RY.  CO.  OF  BALTIMORE  v. 

STATE,  to  Use  of  BUCK  et  al. 

(Court  of  Appeals  of  Maryland.     Nov.  15, 1895.) 

Hokse  asd  Street  Railroads — Liability  for 
Negmobnoe — Maintenance  or  Tracks— What 
Constitutes  Contributory  Negligence — Cow- 

STKCCTIOK. 

1.  Where,  in  an  action  against  a  street-rail- 
way  company  to  recover  for  injuries  suffered  by 
being  thrown  out  of  a  carriage  as  resulting  from 
the  improper  construction  of  a  switch  in  the 
street,  the  evidence  for  defendant  tends  to  sim- 
ply show  that  the  switch  had  been  skillfully  con- 
structed under  the  supervision  of  a  competent  en- 
gineer, and  had  been  frequently  inspected,  and 
kept  in  repair,  while  the  evidence  for  the  plain- 
tiff tends  to  show  that  the  rails  were  so  far  el- 
evated above  the  surface  of  the  street  as  to  be 
obviously  dangerous,  the  jury  might  well  conclude 
that  the  company  must  have  been  aware  of  such 
a  condition  of  the  tracks. 

2.  Whether  or  not  the  accident  in  which 
plaintiffs  intestate  was  injured  was  due  to  de- 
fendant's negligence  in  the  maintenance  of  its 
tracks  at  an  improper  elevation  over  the  level 
of  the  street,  is  a  question  for  the  jury. 

3.  Where  one  was  driving  with  his  family 
in  a  top  surrey,  behind  a  gentle  horse  going  at  a 
'•risk  trot,  and  was  thrown  from  his  convey- 
since  by  the  catching  of  one  of  the  two  front 
wheels  in  elevated  diagonal  switch  tracks  main- 
tained by  defendant,  his  action  in  holding  to  the 
reins  and  polling  back  on  the  horse,  so  that  his 
chest  was  trodden  on,  does  not  constitute  con- 
tributory negligence  as  a  matter  of  law. 

Appeal  from  superior  court  of  Baltimore 
city. 

Action  in  the  name  of  the  state,  for  the  use 
of  Virginia  J.  Buck  and  others  as  the  widow 
and  children  of  Joseph  W.  Buck,  deceased, 
against  the  Central  Railway  Company  of 
Baltimore,  to  recover  for  his  death.  There 
wa#  Judgment  for  plaintiffs,  from  which  de- 
fendant appeals.    Affirmed. 


Argued  before  BRYAN,  BRISCOE,  ROB- 
ERTS, FOWLER,  and  McSHERRY,  JJ. 

T.  W.  Blaklstone  and  George  Blakistone, 
for  appellant.  George  R.  Willis,  Joseph  W. 
Hazell,  and  Ferdinand  0.  Dugan,  for  appel- 


McSHERRY,  J.  There  are  two  questions: 
presented  by  the  record  now  before  us,  and! 
they  both  arise  on  the  prayers  for  Instruc- 
tions to  the  Jury.  The  facts  of  the  case, 
briefly  stated,  are  these:  The  appellant  Is 
a  street-railway  company,  whose  tracks  are 
laid  upon  certain  thoroughfares  of  the-  city 
of  Baltimore.  It  was  not  disputed  that  on 
Fulton  avenue,  between  Pennsylvania  ave- 
nue and  Clifton  street,  there  was  a  switch 
used  as  a  cross-over  or  connection  between 
the  two  tracks  of  the  company.  According 
to  the  testimony  of  the  plaintiff's  witnesses, 
the  rails  of  this  cross-over  projected  some 
four  inches  above  the  surface  of  the  street, 
and  were  not  guarded  on  the  outer  sides  by 
planks  or  paving.  It  was  further  shown 
that,  as  thus  situated,  the  switch  was  dan- 
gerous, because  in  driving  a  vehicle  straight 
down  Fulton  avenue  the  wheels  would  strike 
these  elevated  diagonal  switch  rails  at  an 
acute  angle,  which  would  cause  the  wheels 
to  "slew  around,"  and  this  would  probably 
throw  the  occupant  of  the  vehicle  out. 
There  was  other  evidence  offered  tending  to- 
show  that  the  president  of  the  company 
had  stated  that  the  switch  as  located  was  a 
nuisance,  though  he,  in  his  own  testimony, 
explained  that  his  remark  had  reference  not 
to  the  switch,  but  to  the  shifting  of  cars  on 
the  street  It  further  appeared  that  the 
only  way  in  which  these  switch  rails  could 
be  safely  crossed  was  by  diverging  from  a 
straight  course  upon  approaching  them,  and 
then  striking  them  at  right  angles  with  both 
front  wheels.  In  the  darkness  these  elevat- 
ed rails  were  not  visible,  and  were  consid- 
erably more  dangerous  than  In  the  daylight 
There  was  evidence  adduced  by  the  defend- 
ant which  conflicted  with  that  offered  by 
the  plaintiff  as  to  the  elevation  of  the  switch 
tracks,  their  dangerous  condition,  and  the 
difficulty  of  crossing  them.  The  circum- 
stances attending  the  accident  which  give 
rise  to  this  suit-  are  not  Involved  in  any  con- 
tradiction, and  they  are  these:  At  about 
8:45  p.  m.  on  July  20, 1898,  Joseph  W.  Buck, 
the  husband  and  father  of  the  equitable 
plaintiffs,  a  man  72  years  of  age,  agile,  ac- 
tive, and  In  good  health,  and  a  careful  driv- 
er, was  driving  down  Fulton  avenue  In  a 
top  surrey,  in  company  with  his  son,  his 
son's  wife,  and  a  two  year  old  child  of  the 
latter.  Joseph  W.  Buck  and  his  son  occu- 
pied the  front  seat,  and  the  former  was 
driving.  The  horse  was  gentle,  and  was 
going  In  a  brisk  trot  One  of  the  front 
wheels  of  the  conveyance  struck  the  elevat- 
ed diagonal  switch  tracks,  and  the  sudden 
Jar  threw  the  senior  Mr.  Buck  out  between 
the  front  and  hind  wheels  of  the  vehicle. 
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■fie  held  to  the  reins,  and  that  pulled  the 
hone  back  on  him,  and  his  breast  and  stom- 
ach were  trodden  on.  In  three  days  he  died 
from  the  injuries  thus  received.  This  suit 
-was  then  brought  In  the  name  of  the  state  for 
the  use  of  the  widow  and  adult  children  of 
the  deceased.  At  the  close  of  the  evidence 
-the  court  granted  the  plaintiff's  prayer,  and 
rejected  the  first  and  third  prayers  of  the 
-defendant  From  the  judgment  in  favor  of 
-the  plaintiff  the  defendant  has  appealed. 
We  are  asked  to  reverse  that  judgment- 
First,  because  the  appellee's  prayer  was 
granted;  and,  secondly,  because  the  first  and 
•third  prayers  of  the  appellant  were  rejected. 

A  special  exception  was  Interposed  to  the 
granting  of  the  appellee's  instruction.  It 
claims  that  there  was  no  evidence  in  the 
case  to  show  that  the  appellant  had  any 
notice  or  knowledge  that  the  switch  tracks 
were  in  a  dangerous  or  unsafe  condition. 
We  think  there  was  ample  evidence  to  go 
to  the  jury  on  this  subject.  It  was  for 
the  jury  to  decide  between  the  conflicting 
evidence.  While  that  adduced  by  the  appel- 
lant tended  to  show  that  the  switch  had 
been  skillfully  constructed  under  the  super- 
vision of  a  competent  engineer,  and  had 
been  frequently  inspected,  and  kept  in  re- 
pair, the  conflicting  testimony  of  several 
witnesses  produced  by  the  plaintiff  tended 
to  show  that  the  rails  were  so  far  elevated 
above  the  surface  of  the  street  as  to  be  ob- 
viously dangerous.  If  this  evidence  was 
credited  by  the  jury,  it  showed  such  a  con- 
dition of  the  tracks  that  the  jury  might  well 
have  concluded  the  superintendent  or  other 
officers  of  the  company  must  have  been 
aware  of  it  Besides  this,  the  jury  were  the 
-only  ones  who  could  pass  upon  and  decide 
between  the  conflicting  evidence  of  the  wit- 
ness who  had  testified  that  the  president  of 
the  company  admitted  before  the  accident 
happened  that  the  tracks  were  a  nuisance, 
«nd  the  president's  explanation  of  that  in- 
terview. The  instruction  properly  defined 
the  law  of  the  case,  and,  there  being  evi- 
dence to  support  its  hypothesis,  the  court 
committed  no  error  in  granting  it 

The  defendant's  first  prayer  asked  the 
court  to  say  that  there  was  no  legally  suffi- 
cient evidence  to  prove  that- the  injury  com- 
plained of  was  caused  solely  by  the  negli- 
gence of  the  defendant  in  maintaining  Its 
track  in  a  proper  condition,  and  the  third 
Asked  the  court  to  rule  that  the  deceased, 
by  his  own  want  of  care,  directly  contrib- 
uted to  the  happening  of  the  accident  Both 
of  these  prayers  were  rightly  rejected,— the 
first  because  there  was  some  evidence  which, 
If  believed  by  the  jury,  was  sufficient  to 
show  that  the  accident  was  caused  solely  by 
the  company's  negligence;  and  the  third 
-because  there  was  no  such  want  of  care  on 
the  part  of  the  deceased  as  to  make  his  con- 
duct in  law  contributory  negligence.  These 
-questions  of  negligence  and  contributory 
negligence  have  been  so  often  considered  by 


this  court  that  we  do  not  deem  It  necessary 
to  go  into  any  further  or  more  elaborate  dis- 
cussion of  them.  The  judgment  appealed 
from  will  be  affirmed.  Judgment  affirmed, 
with  costs  above  and  below. 


FELLOWS  et  at.  v.  LOOMIS  et  al. 
(Supreme  Court  of  Pennsylvania.  Oct  7, 
1895.) 
Judicial  Sale — Pdhchabb  Subject  to  Tbust — 
Notice. 
The  owner  of  land  subject  to  a  privilege, 
in  favor  of  the  owner  of  the  underlying  coal,  to 
pile  culm  thereon,  the  mortgagee  of  the  land,  and 
the  owner  of  the  coal  agreed  that  part  of  the 
land  should  be  conveyed  to  the  owner  of  the  coal, 
and  the  remainder  should  be  freed  from  the  servi- 
tude and  alone  be  subject  to  the  mortgage.  In 
order  to  carry  out  this  agreement  the  wife  of 
the  landowner  ha~ing  refused  to  join  in  its  ex- 
ecution, it  was  agreed  that  the  land  should  be 
brought  to  sale  on  the  mortgage,  and  that  the 
mortgagee  should  bid  it  off,  carry  out  the  agree- 
ment with  the  owner  of  the  coal,  and  reconvey 
the  balance  of  the  land  to  the  owner,  thus  re- 
leased from  the  servitude,  subject  to  the  amount 
of  the  mortgage.  The  mortgage  not  being  due, 
the  owner  of  the  land  executed  a  note  for  accrued 
interest,  judgment  thereon  was  entered,  writ 
issued,  levy  made,  and  the  land  sold  thereunder, 
subject  to  the  servitude.  Held,  that  the  attorney 
of  the  mortgagee,  who  advised  him  that  sole 
could  not  be  made  under  the  mortgage,  as  it  was 
not  due;  who,  to  obviate  the  difficulty,  drew  the 
note  for  interest,  entered  the  judgment,  etc.;  who 
had  in  his  possession  the  mortgage  and  the  title 
papers  of  the  landowner,  knew  of  the  servitude, 
and  that  there  was  an  agreement  to  release  part 
of  the  land  therefrom;  who,  on  the  night  before 
the  sale,  took  an  assignment  of  the  judgment  and 
mortgage,  and  at  the  sale  purchased  the  land, 
and  thereafter,  in  accordance  with  the  previous 
agreement  exchanged  a  deed  for  part  of  it  for  a 
release  of  the  servitude  on  the  remainder, — had 
constructive  notice  of  the  trust  existing  between 
the  mortgagee  and  landowner,  and  took  subject 
to  it 

Appeal  from  court  of  common  pleas,  Lack- 
awanna county. 

Ejectment  by  Joseph  Fellows  and  another 
against  F.  R  Loomis  and  another.  Judg- 
ment for  defendants.  Plaintiffs  appeaL  lie- 
versed. 

G.  Smith,  for  appellants.  H.  W.  Palmer, 
H.  M.  Hannah,  and  S.  B.  Price,  for  appellees. 

WILLIAMS,  J.  This  case  was  before  us 
In  1803,  and  may  be  found  reported  In  156 
Pa.  St  74,  27  Atl.  24.  The  complaint  then 
was  that  the  learned  trial  judge  had  with- 
drawn the  case  from  the  Jury,  and  directed  a 
verdict  In  favor  of  the  defendants.  The  evi- 
dence showed  that  Joseph  Fellow's  was  the 
owner  of  a  tract  of  land  in  the  city  of  Scran- 
ton  underlaid  with  coal.  The  coal  had  beer 
sold  to  the  Delaware,  Lackawanna  &  West- 
ern Railroad  Company  by  a  previous  owner 
together  with  the  privilege  of  using  the  sur 
face  for  piling  the  culm  and  other  refuse 
brought  to  the  surface  In  the  process  of  mln 
Ing  the  underlying  coal.  Only  a  part  of  th< 
tract  had  been  used  for  the  deposit  of  culm 
but  the  servitude  to  which  It  was  subject 

Digitized  by  VjOOQlC 


Til.) 


FELLOWS  c.  LOOMIS. 


267 


and  the  uncertainty  aa  to  when  and  where 
it  would  be  Insisted  on  by  the  owners  of  the 
mineral  estate,  rendered  the  unused  part  of 
the  surface  of  little  value.  To  relieve  a  part 
of  the  tract  from  this  servitude,  and  ren- 
der It  salable  for  building  purposes,  Fellows 
entered  Into  negotiations  with  the  railroad 
company,  and,  after  some  delay,  arranged 
to  convey  a  portion  of  the  tract  to  the  com- 
pany in  fee  simple,  in  consideration  of  a  re- 
lease of  Its  rights  in  the  remainder  of  the 
tract.  The  result  of  such  an  arrangement 
would  be  to  place  Fellows  In  a  position  to 
make  a  good  title  to  the  surface  of  land,  the 
value  of  which  was  estimated  by  some  of 
the  witnesses  at  $50,000  or  more,  while  the 
whole  tract,  subject  to  the  servitude,  was 
of  comparatively  little  value.  His  first  plan 
was  to  convey  by  himself  and  wife  to  the 
company,  and  to  have  the  lien  of  the  only  in- 
cumbrance, which  was  a  mortgage  held  by 
Brown  for  about  $2,800,  formally  released 
from  the  part  so  conveyed.  Brown  seems  to 
have  been  ready  and  willing  to  co-operate 
with  Fellows  In  making  the  title  to  the  com- 
pany, but  Mrs.  Fellows,  who  was  living 
apart  from  her  husband,  refused  to  join  in 
the  deed.  It  became  necessary  to  resort  to 
some  other  method  for  making  the  title  to 
the  company,  and  that  finally  settled  upon 
was  to  make  use  of  the  mortgage  of  Mr. 
Brown  to  bring  about  a  judicial  sale  of  the 
land,  and  so  divest  Mrs.  Fellows'  right  of 
dower.  For  this  purpose,  Brown  was  to 
bring  the  land  to  sale  on  his  mortgage,  bid 
it  off,  and  carry  out  the  arrangement  nego- 
tiated by  Fellows  with  the  railroad  company, 
and  reconvey  to  Fellows  the  part  of  the  tract 
thus  relieved  from  the  servitude,  subject  only 
to  the  payment  of  the  balance  due  him  upon 
his  mortgage.  All  parties  interested  were 
benefited  by  the  proposed  arrangement  The 
railroad  company  obtained  the  fee  simple  to 
so  much  of  the  tract  as  it  really  needed. 
Fellows  secured  an  unincumbered  title  to 
the  balance,  subject  only  to  the  mortgage 
debt  he  already  owed,  while  both  Brown's 
security  and  Mrs.  Fellows'  dower  Interest 
were  largely  Increased  in  value  by  the  trans- 
action. The  court  below  held,  however,  that, 
is  Mrs.  Fellows  did  not  assent  to  the  ar- 
rangement, it  was  a  fraud  upon  her,  notwith- 
standing her  prospective  estate  in  dower 
was  increased  in  value  more  than  tenfold, 
ud  that  one  who  had  taken  title  to  the  land 
it  sheriff's  sale,  under  this  arrangement, 
could,  because  of  this  alleged  fraud,  hold  It 
absolutely  against  Fellows  and,  as  a  neces- 
sary result,  defeat  both  his  title  and  his 
wife's  dower  Interest  therein.  We  reversed 
the  judgment  rendered  by  the  court  below, 
and  sent  the  case  back  for  a  new  trial,  say- 
ing, plainly,  that  the  alleged  arrangement 
was  not  such  a  fraud  upon  the  wife  as  could 
affect  the  right  of  Fellows  to  proceed  against 
an  unfaithful  trustee,  but  that  it  created  a 
relation  of  trust  and  confidence  between  Fel- 
tews  and  Brown  which  the  law  would  en- 


force against  Brown  and  any  one  holding 
under  him  who  was  in  any  manner  affected 
with  notice.  A  second  trial  has  now  been 
had,  and  has  resulted  in  a  verdict  in  favor 
of  the  defendant 

The  appellants  complain  that  this  Is  due  to 
an  erroneous  instruction  by  the  learned  judge 
of  the  court  below  on  the  subject  of  notice, 
and  on  the  legal  effect  of  the  position  of  Loom- 
is  towards  the  parties  and  the  transaction.  It 
Is  Important  to  see,  therefore,  just  how  the 
case  stood  upon  the  evidence  when  the  instruc- 
tions complained  of  were  given.  First  The 
general  arrangement  between  Fellows  and  the 
railroad  company,  and  the  refusal  of  Mrs. 
Fellows  to  join  in  the  deed,  were  establish- 
ed. Second.  The  agreement  between  Fellows 
and  Brown,  to  overcome  the  difficulty  aris- 
ing from  Mrs.  Fellows'  conduct,  by  the  use  of 
Brown's  mortgage  as  an  Instrument  for  divest- 
ing the  right  of  dower  of  Mrs.  Fellows,  was 
not  denied.  Third.  The  execution  of  a  note 
for  accrued  interest  on  the  mortgage,  the  en- 
try of  judgment  upon  it,  the  issuing  of  a  writ 
of  fl.  fa.  on  the  judgment,  the  levy  and  sale 
of  the  tract  of  land  by  virtue  of  the  writ,  were 
shown  to  be  the  successive  steps  taken  to  car- 
ry out  the  agreement  between  Brown  and  Fel- 
lows. Fourth.  Loomls,  the  defendant  was  an 
attorney  at  law,  in  practice  In  Scranton. 
Both  parties  came  to  him  to  have  him  draw 
the  note,  enter  the  judgment,  issue  the  writ 
and  bring  the  property  of  Fellows  to  sale  by 
the  sheriff.  He  knew  for  what  the  note  was 
given.  He  had  the  mortgage  of  Brown  and 
the  title  papers  of  Fellows  In  his  possession 
at  the  time,  and  knew,  in  a  general  way,  of 
the  purpose  the  parties  had  in  view  in  resort- 
ing to  legal  proceedings.  Fifth.  Loomls  caus- 
ed judgment  to  be  entered  on  the  note  on 
the  8th  day  of  March,  1886,  issued  the  writ 
thereon,  caused  a  levy  to  be  made  on  the  tract 
of  land,  and  brought  it  to  sale,  subject  to 
the  servitude  In  favor  of  the  owners  of  the 
coal,  on  the  10th  day  of  April,  1886.  On  the 
day  before  the  sale,  Loomls  obtained  an  as- 
signment of  the  judgment  from  Brown,  and  at 
the  sale  became  purchaser  for  a  price  amply 
sufficient  to  cover  the  actual  costs  of  the  pro- 
ceeding. After  the  sale,  he  carried  out  the 
arrangenment  made  by  Fellows  with  the  rail- 
road company,  conveying  to  it  the  land  which 
it  had  been  agreed  should  be  conveyed  In  fee, 
and  taking  to  himself  the  release  from  the 
company  of  Its  claim  upon  the  remainder  of 
the  tract  Sixth.  But  when  Fellows  called  on 
Loomls  for  a  reconveyance,  subject  to  the 
payment  of  the  Brown  mortgage,  he  flatly 
refused,  and  denied  all  right  or  interest  of 
Fellows  In  the  land  or  its  proceeds.  Now,  it 
Is  clear,  too  clear  for  serious  contention,  that, 
If  Brown  had  become  the  purchaser,  he  could 
not  afterwards  hold  the  land,  and  repudiate 
the  general  arrangement  under  which  he  ac- 
quired the  title.  The  court  below  so  held  on 
both  the  first  and  second  trials,  telling  the 
jury  that  the  arrangement  between  Brown 
and  Fellows  for  the  use  of  Brown's  mortgage 
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created,  as  between  themselves,  snob  a  relation 
of  trust  and  confidence  as  obliged  Brown  to  the 
exercise  of  fair  play  and  entire  honesty  in  its 
execution.  The  only  open  question  was,  there- 
fore, whether  Loomis,  upon  the  established 
facts  just  enumerated,  stood  on  any  better  or 
higher  ground  than  Brown,  his  assignor.  In 
considering  this  question  it  is  important  to 
remember  (a)  that  Loomis  was  the  attorney 
of  Brown,  who  is  conceded  to  have  occupied 
a  relation  of  trust  and  confidence  towards  Jo- 
seph Fellows;  (b)  that,  as  such  attorney,  he 
held  in  his  possession  Fellows'  deed  for  the 
land,  Brown's  mortgage  upon  it,  and  the  ac- 
companying bond,  and  that,  after  advising 
Brown  that  be  could  not  proceed  to  sell  the 
land  on  the  mortgage  because  it  was  not  due, 
drew  the  note,  as  he  testifies,  to  obviate  that 
difficulty,  and  enable  the  parties  to  make  a  ju- 
dicial sale  of  the  land  in  the  speediest  man- 
ner practicable;  (c)  that,  as  such  attorney,  he 
directed  the  proceedings  down  to  the  night 
before  the  sale,  when  he  took  an  assignment 
of  Brown's  claim,  and  became  the  owner  of 
the  mortgage  and  the  judgment.  Upon  these 
facts,  we  are  of  opinion  that  he  should  be  held 
to  have  constructive  notice  of  all  that  Inquiry 
of  his  client  or  the  defendant  would  have  en- 
abled him  to  learn  in  regard  to  the  object  of 
the  legal  proceedings  and  the  duty  of  his 
client  towards  the  defendant  in  the  judgment 
This  would  have  been  the  rule  if  the  profes- 
sional relation  had  not  existed.  Wheeler  v. 
Hughes,  1  Ball.  23;  Keagy  v.  Com.,  43  Pa. 
St.  70;  Horstman  v.  Gerker,  40  Pa.  St.  282; 
Earnest  v.  Hoskins,  100  Pa.  St.  551.  A  multo 
fortiori  ought  this  to  be  so  where  the  assignee 
Is  the  attorney  of  the  assignor  in  the  prepara- 
tion and  enforcement  of  the  instrument  as- 
signed. The  relations  between  attorney  and 
client  are  confidential  and  fiduciary,  and  the 
attorney  cannot,  by  a  transfer  to  himself,  es- 
cape the  obligations  that  rest  on  his  client. 
Thompson  v.  Christie,  138  Pa.  St.  230,  20  AtL 
034.  He  succeeds  to  bis  client's  rights,  and  to 
his  responsibilities  as  well,  when  he  takes  an 
assignment  from  him.  But,  leaving  wholly 
out  of  view  his  professional  relation  to  the 
parties,  and  the  proceedings  in  aid  of  which 
the  judgment  was  confessed,  he  was  cog- 
nizant of  facts  from  which  notice  may  be 
fairly  Implied.  He  knew  of  the  servitude  on 
the  land.  It  is  fair  to  say,  from  his  own  tes- 
timony, and  from  his  conduct,  that  he  had 
knowledge  of  the  arrangement  between  Fel- 
lows and  the  railroad  company  for  the  release 
of  the  larger  part  of  the  land  from  the  servi- 
tude. He  showed  great  anxiety  to  secure  a 
sheriff's  deed  for  the  land,  and  had  exacted, 
as  the  plaintiff  offered  to  prove,  the  sum  of 
$300  from  his  client  for  declining  to  carry  out 
a  previous  promise  to  assign  the  Judgment 
and  mortgage  to  him.  After  the  sheriff's  sale 
he  at  once  carried  out  the  arrangement  Fel- 
lows had  made  with  the  railroad  company  by 
conveying  to  it  the  part  of  the  tract  it  was  to 
receive  in  consideration  of  its  release  of  the 
remainder.    This  was  done,  as  Mr  Storrs,  who 


represented  the  company,  testifies,  upon  tha 
basis  of  the  agreement  made  with  Fellows, 
and  exactly  In  accordance  therewith.  From 
all  these  circumstances,  it  is  fair  to  infer  that 
be  knew  that  to  which  they  so  clearly  pointed, 
—that  the  note  for  interest  already  secured 
by  the  mortgage,  the  judgment  entered  there- 
on, the  writ,  the  levy,  and  the  sale  subject  to 
the  servitude,  were  Instruments  for  divest- 
ing the  dower  of  Mrs.  Fellows,  and  enabling 
her  husband  to  carry  out  his  arrangement 
with  the  railroad  company  for  the  division  of 
the  tract,  and  for  securing  to  himself  a  mar- 
ketable title  to  the  larger  portion  of  it 

If  we  treat  Loomis  simply  as  a  purchaser 
of  Brown's  judgment  and  mortgage,  and 
leave  wholly  out  of  view  his  professional  re- 
lation to  his  vendor  and  to  the  proceedings 
leading  up  to  the  sheriff's  sale,  he  ought.  Id 
the  light  of  circumstances  just  referred  to, 
to  be  treated  as  a  purchaser  with  notice  of 
the  trust  existing  between  Brown  and  Fel- 
lows, and  as  taking  title  subject  to  it  Smith 
v.  Gibson,  1  Yeates,  291;  Brightly,  Eq.  Jur. 
115,  116;  Dean  v.  Connelly,  6  Pa.  St  239; 
Jaques  v.  Weeks,  7  Watts,  267.  He  was 
bound  to  inquire.  If  he  did  not  .do  so,  he 
has  constructive  notice  of  all  that  Inquiry- 
would  have  brought  to  his  knowledge.  In- 
quiry would  have  brought  full  information 
of  the  consideration  and  object  of  the  judg- 
ment and  the  arrangement  under  which  it 
was  confessed.  He  bought,  therefore,  with 
notice  of  the  consideration  and  object  of  the 
Judgment,  and  of  the  arrangement  under 
which  it  was  confessed.  He  took  title  at  the 
sherlff's  sale,  as  his  vendor  would  have  done, 
for  the  benefit  of  Fellows,  the  owner  of  the 
land,  in  accordance  with  the  agreement  In 
pursuance  of  which  the  judgment  was  ob- 
tained and  the  sale  made.  The  subsequent 
attempt  to  repudiate  the  trust  and  claim  for 
himself  all  the  benefit  to  be  derived  from  the 
arrangement  with  the  railroad  company,  was- 
a  fraud  upon  Fellows,  which  a  court  of  equity 
cannot  tolerate.  He  can  no  more  be  permit- 
ted to  sweep  the  estate  of  Fellows  Into  his 
own  hands,  by  means  of  the  sheriff's  sale  on 
the  judgment  in  favor  of  Brown,  than  Brown 
could  have  been;  and  that  Brown  could  not 
have  been  allowed  to  hold  the  tract  discharged 
from  the  trust,  if  he  had  become  the  pur- 
chaser, has  been  held  on  both  trials  in  the 
court  below,  and  with  abundant  reason. 

The  assignments  of  error  appearing  on  this 
record  are  67  in  number.  It  is  not  necessary, 
nor  is  it  desirable,  to  consider  them  separate- 
ly. This  appeal  is  controlled  by  the  considera- 
tions to  which  we  have  now  adverted.  The 
case  presented,  when  here  before,  the  ques- 
tion whether  the  arrangement  out  of  which 
the  trust  grew  was  such  a  fraud  on  Mrs. 
Fellows  as  closed  the  doors  of  a  court  of  equi- 
ty against  Fellows  when  the  trustee  repudi- 
ated his  trust  and  sought  to  appropriate  the 
trust  estate  to  his  own  use.  The  question 
now  presented  is  whether  the  trustee  may  as- 
sign to  his  own  attorney,  in  actual  charge  of 
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he  proceedings  entered  upon  under  the  trust 
irningement,  and  make  him  an  Innocent  pur- 
•ha9er,  without  notice,  of  the  entire  trust  es- 
ate.  This  question  was  submitted  by  the 
earned  Judge  to  the  Jury.  We  think,  upon 
he  facts  presented,  it  was  a  question  of  law 
'or  the  court,  and  that  the  Jury  should  have 
jeen  directed  to  find  upon  this  question  In 
'avor  of  the  plaintiffs,  In  accordance  with  the 
erms  of  the  trust  This  would  have  required 
i  conditional  verdict,  which  would  have  saved 
be  land  to  the  owner,  and  the  mortgage*tand 
merest,  and  all  necessary  costs  and  expenses 
acurred,  to  the  holder.  The  result  so  reach- 
■d  would  have  Inflicted  loss  on  no  one,  but 
would  have  done  exact  Justice  to  all.  The 
•esult  that  was  reached  in  the  court  below 
strips  the  beneficiary  of  his  property,  to  en- 
icb  a  faithless  trustee  or  his  assignee,  and 
:hat  assignee  the  attorney  under  whose  di- 
rection every  step  in  execution  of  the  trust 
tas  been  taken.  This  action  is  an  equitable 
me.  The  Judge  sits  as  a  chancellor.  The 
Hipstlon  presented  to  him  is,  shall  the  trust 
arrangement,  entered  into  by  Brown  and  car- 
ried out  to  the  letter  down  to  the  last  thing 
provided  for,  viz.  the  reconveyance  to  Fellows 
i-f  the  part  of  the  tract  made  marketable  by 
the  release  of  the  railroad  company,  be  specif  - 
billy  executed  as  to  thiB,  the  sole  object  of 
the  trust?  It  does  not  now  matter  that  Fel- 
lows did  not  fully  understand  his  rights,  or 
that  he  may  have  supposed  that  be  had  been 
successfully  robbed  by  what  had  been  ar- 
ranged between  himself  and  his  friend  to  en- 
able him  to  realize  a  large  sum  out  of  his 
otherwise  unsalable  land.  He  comes  within 
a  time,  and  with  a  case,  which  entitle  him  to 
be  heard.  He  has  done  and  said  idle  and 
useless  things,  but  nothing  has  been  shown 
that  ought  to  estop  him,  In  a  court  of  equity, 
from  alleging  the  truth,  or  from  asking  a 
chancellor  to  decree  a  conveyance  of  that 
'which  belonged  to  him  before  the  trust  ar- 
rangement was  made,  and  which,  under  that 
arrangement,  belongs  to  him  still. 

This  case  must  be  reversed,  and  go  to  a 
Jnrjr,  to  settle  the  terms  of  the  conditional 
verdict  which  must  be  rendered  In  lieu  of  a 
formal  decree  of  specific  execution.  What- 
ever expenses  have  been  incurred  by  Loomls, 
the  trustee,  in  addition  to  the  debt  due  him 
m  the  assignee  of  Brown,  that  a  trustee,  act- 
ing for  the  best  Interests  of  his  -cestui  que 
trust,  might  lawfully  incur,  should  be  allowed 
Win.  These  might  include  the  laying  out  of 
the  land  into  lots,  expenses  actually  incurred 
in  the  sale  of  lots,  the  care  of  the  land,  the 
payment  of  taxes  and  municipal  charges,  and 
*U  other  legitimate  expenses.  Subject  to  the 
amount  due  upon  the  mortgage  debt  and  for 
expenses  of  its  management,  and  care,  the 
plaintiff  is  entitled  to  recover  against  Loomls, 
*•  be  would  have  been  entitled  to  recover 
against  Brown.  The  attorney  of  a  trustee 
who,  without  Inquiry,  becomes  his  vendee  or 
assignee,  stands  on  no  higher  ground  than  his 
client,  the  trustee.    He  takes  and  holds,  under 


such  circumstances,  subject  to  the  equities 
subsisting  between  his  assignor  and  the  ces- 
tui que  trust  A  verdict  is  not  conclusive 
upon  a  chancellor.  Its  office  is  to  Inform  his 
conscience,  not  to  control  it  A  verdict  find- 
ing that  the  defendant  is  a  purchaser  without 
notice,  when  the  law  Imputes  notice  on  the 
uncontested  facts  before  the  Jury,  is  entitled 
to  no  weight.  The  court  below  should  have 
set  aside  the  verdict  and  directed  a  new 
trial,  for  the  purpose  of  settling  the  amount 
due  to  the  trustee.  When  this  is  done  by  an- 
other Jury,  the  trust  will  be  executed,  and 
even-handed  Justice  done  to  every  party  In- 
terested. The  trustee  will  receive  his  Invest- 
ment, expenses,  and  Interest  The  cestui 
que  trust  will  receire  his  land  and  its  pro- 
ceeds. Mrs.  Fellows,  tt  her  position  towards 
the  property  has  not  been  changed  by  death 
or  divorce,  will  have  a  much  more  valuable 
dower  interest  than  before  her  refusal  to  Join 
her  husband  in  a  deed  made  the  trust  ar- 
rangement with  Brown  necessary. 

For  the  reasons  now  given,  the  Judgment 
is  reversed,  and  a  venire  facias  de  novo  award- 
ed, to  order  that  a  verdict  may  be  rendered 
recognizing  and  executing  the  trust  In  ac- 
cordance with  the  principles  enunciated  in  this 
opinion. 


CITY  OF  WILKES  BARRB  v.  ROCKA- 
FELLOW el  aL 

(Supreme  Court  of  Pennsylvania,     Oct  7, 
1885). 

City  Tbbascbbr— Official  Boss  —  Liability  or 
Bcbeties — Effect  or  Accounts. 

1.  The  sureties  on  the  bond  of  a  city  treas- 
urer, conditioned  for  the  discharge  of  the  duties  of 
the  office  and  the  delivery  to  his  successor  of 
property  which  he  should  hold  as  such  officer,  are 
not  liable  for  moneys  of  the  sinking  fund,  of 
which  he  is  custodian,  subject  to  the  order  of  the 
sinking-fund  commissioners,  where,  without  the 
knowledge  of  the  sureties,  the  commissioners,  un- 
der their  power  to  invest  it  subject  to  the  approv- 
al of  the  council,  loan  it  to  him  as  a  banker;  and 
it  is  immaterial  that  the  steps  taken  by  the  com- 
missioners and  council  before  making  the  loan 
were  not  strictly  formal. 

2.  The  sureties  are,  however,  liable  for  the 
interest  on  the  sinking  fund  paid  by  the  treas- 
urer, as  borrowed,  to  himself  as  treasurer. 

3.  A  city  treasurer  does  not  become  a  bor- 
rower of  the  general  funds  of  the  city,  so  as  to 
relieve  the  sureties  on  his  official  bond  from  lia- 
bility therefor,  because  of  a  promise,  made  on 
his  behalf,  before  election,  to  the  city  council, 
which  elected  the  treasurer,  that  if  elected,  he 
would  do  what  another  candidate  had  promised, 
in  case  of  election,  to  do,  namely,  pay  3  per  cent, 
interest  on  balances  in  favor  of  the  city. 

4.  Such  promise  to  pay  interest  is,  however. 
Invalid,  and  the  sureties  on  the  treasurer's  bond 
cannot  be  held  liable  for  the  interest  on  account 
of  it.     Mitchell,  J.,  dissenting. 

5.  Accounts  of  a  city  treasurer,  which  he  is 
required  to  keep,  do  not  conclude  the  sureties  on 
his  bond. 

Appeal  from  court  of  common  pleas,  Lu- 
zerne county. 

Action  by  the  city  of  Wilkes  Barre  against 
F.  V.  Rockafellow  and  others.  Judgment  for 
plaintiff,  and  defendants  appeal    Reversed. 
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F.  W.  Wheaton,  S.  J.  Strauss,  G.  R.  Bed- 
ford, and  H.  W.  Palmer,  for  appellants.  John 
McGahren,  William  S.  McLean,  and  Alexan- 
der Farnham,  for  appellee. 

WILLIAMS,  J.  This  is  an  action'  upon  an 
official  bond.  The  principal  obligor  allowed 
Judgment  to  go  by  default  The  sureties  made 
defense,  and  raised  on  the  trial  some  questions 
that,  so  far  as  we  hare  been  able  to  discover, 
bare  not  been  passed  upon  in  the  form  in 
which  they  now  appear.  It  seems  that  F.  V. 
Rockafellow  was  elected  treasurer  of  the  city 
of  Wilkes  Barre  for  ?1  years,  consecutively. 
His  last  election  took  place  in  April,  1892,  and 
he  gave  the  bond  now  sued  on  soon  after. 
During  all  this  time  he  was  a  banker,  in  good 
financial  standing,  doing  business  in  Wilkes 
Barre.  In  February,  1893,  his  bank  sudden- 
ly closed  Its  doors.  Its  liabilities  proved  to  be 
large,  and  its  assets  practically  nothing.  He 
made  a  general  assignment  for  the  benefit  of 
his  creditors,  but  his  assigned  estate  realized 
less  than  7  per  cent,  on  his  liabilities.  His  in- 
debtedness to  the  city,  as  treasurer,  was  as- 
certained to  be  $51,743.01.  It  was  made  up  of 
four  items,  viz.  the  sinking  fund  of  the  city, 
and  between  $4,000  and  $5,000  of  Interest 
thereon,  the  ordinary  or  current  funds  of  the 
city,  and  a  considerable  sum  allowed  as  Inter- 
est on  the  balance  due  upon  this  account. 

The  position  of  the  sureties  is  that  their  un- 
dertaking Is  to  be  responsible  for  their  princi- 
pal as  an  officer,  and  not  as  a  banker  or  bor- 
rower; the  condition  of  the  official  bond  being 
that  their  principal,  "treasurer  of  said  city  of 
Wilkes  Barre,  shall  faithfully  discharge  the 
duties  of  his  said  office,  and  pay  over  and  safe- 
ly deliver  into  the  hands  of  his  successor  all 
moneys,  books,  accounts,  papers,  and  other 
things"  belonging  to  the  city,  which  he  shall 
hold  as  such  officer.  They  allege  that  he  held 
no  part  of  th'e  $51,743.01  found  due  from  him, 
when  his  bank  closed  its  doors,  as  city  treas- 
urer, but  as  a  borrower,  and  that  the  city  has, 
for  that  reason,  no  claim  upon  them  for  any 
part  of  its  loss.  The  position  of  the  city,  on 
the  other  hand,  is  that  the  entire  amount  de- 
manded belonged  to  the  city,  and  was  in  the 
hands  of  the  city  treasurer  as  its  lawful  cus- 
todian. The  assignments  of  error  all  relate  to 
some  phase  of  this  general  controversy,  and 
will  be  sufficiently  considered  by  determining 
the  relation  of  F.  V.  Rockafellow  to  the  four 
items  Into  which  the  plaintiff's  demand  is  di- 
visible. The  general  rule  is  that  the  liability 
of  both  principal  and  sureties  in  an  official 
bond  must  be  measured  by  the  terms  of  the 
Instrument  The  terms  must  receive  a  rea- 
sonable construction,  and,  if  there  has  been  no 
violation  of  official  duty,  there  has  been  no 
breach  of  the  condition  for  which  the  sureties 
can  be  required  to  account.  It  follows,  neces- 
sarily, that  for  an  extraofflclal  act  or  under- 
taking of  the  principal  the  sureties  cannot  be 
held  responsible.  2  Am.  &  Eng.  Enc.  Law, 
467b.  And  If  the  ordinary  course  of  official 
action  is  departed  from,  for  the  benefit  and  at 


the  instance  of  the  party  to  whom  the  bond  is- 
given,  and  loss  results,  the  sureties  are  not.  in 
law  or  morals,  responsible  for  such  loss,  un- 
less they  assented  to  the  departure  from  the 
ordinary  course  of  official  action  which  made 
the  loss  possible.  Rogers  v.  The  Marshal,  1 
WalL  044;  Skinner  v.  Wilson,  61  Miss.  90. 
What  was  the  official  duty  of  the  city  treasur- 
er? Simply  to  act  as  custodian  of  the  funds- 
belonging  to  the  city.  As  to  the  sinking  fund, 
it  is  clear  that  he  had  no  power  to  Invest  it  or 
use  R  in  any  manner,  except  under  the  direc- 
tion of  the  sinking-fund  commissioners.  They 
had  power,  under  the  ordinance,  to  invest  the 
funds  under  their  control,  subject  to  the  ap- 
proval of  the  council,  and  it  was  made  their 
duty  to  report  annually  the  condition  of  the 
sinking  fund  and  Its  securities  to  the  council. 
The  eleventh  section  of  the  same,  ordinance- 
provides  that  "the  treasurer  of  the  city  shall 
be  the  custodian  of  the  money  and  securities 
of  the  sinking  fund,  subject  to  the  inspection) 
and  order  of  said  commissioners."  As  the 
commissioners  had  power  to  Invest  the  sink- 
ing fund  In  such  securities  as  the  council 
should  approve,  they  had,  of  course,  power  to- 
lend  it  to  the  person  who  had  the  custody  of  it 
as  an  officer.  When  they  did  this,  the  money- 
was  no  longer  in  the  treasury,  but  the  se- 
curity taken  for  Its  return  stood  in  its  place. 
The  treasurer,  as  such,  held  the  security.  The' 
individual  borrower  held  the  money,  not  as  an 
officer,  but  as  a  debtor  to  the  city.  The  sure- 
ties would,  in  that  case,  be  liable  for  the  care 
of  the  security  held  by  their  principal,  or  city 
treasurer.  They  would  not  be  liable  for  the 
payment  of  the  money  borrowed  by  him  from 
the  sinking-fund  commissioners,  because  that 
was  a  personal  debt,  for  the  collection  of 
which  the  creditors  would  be  compelled  to- 
look,  as  in  the  case  of  any  other  loan,  to  the 
solvency  of  the  borrower,  and  the  securities 
given  at  the  time  the  loan  was  made.  When 
asked  to  pay  the  personal  debts  of  their  princi- 
pal, the  sureties  may  well  reply:  "It  was  the 
official  conduct  not  the  personal  solvency, 
of  the  treasurer  for  which  we  engaged  to  be 
responsible.  If  he  has  been  guilty  of  a  breach 
of  official  duty,  for  that  we  are  liable,  as  sure- 
ties upon  his  official  bond;  but  we  have  no 
concern  with  his  personal  debts."  Now,  the  de- 
fendants offered  to  prove,  at  the  trial,  that 
Rockafellow  borrowed  the  money  In  the  sink- 
ing fund  from  the  sinking-fund  commissioners 
at  4  per  cent  per  annum;  that  he  held  it  un- 
der this  arrangement  for  eight  years  before 
the  bond  sued  on  was  given,  and  paid  the  in- 
terest regularly  at  the  rate  agreed  upon.  They 
also  offered  to  prove,  in  connection  with  this 
offer,  that,  each  year,  the  commissioners  re- 
ported the  receipt  of  the  Interest  from  him  to 
the  city  council,  and  their  reports  were  ap- 
proved. The  learned '  judge  rejected  this  of- 
fer, for  the  reason  that  it  did  not  undertake  to 
set  forth  "what  action  was  taken,  either  by 
the  council  or  the  sinking-fund  commissioners, 
before  the  loaning  of  the  money."  But  if  thef  act 
was,  as  alleged,  that  without  the  knowledge 
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jf  the  sureties,  their  principal  had  been  turned 
from  a  mere  custodian  of  public  moneys  into 
i  borrower  of  them,  by  the  action  of  the  mu- 
nicipal officers,  and  the  money  subjected  to  all 
the  risks  of  loss  Incident  to  its  being  mingled 
with  the  funds  of  the  borrower,  and  used  in 
tils  private  business,  the  sureties  had  a  right 
to  show  it;  and  If  they  did  show  it,  then  on 
the  commonest  principles  of  Justice  they  had  a 
right  to  defend  as  to  so  much  of  the  plaintiff's 
Halm.  What  difference  could  It  make  to  the 
sureties  whether  the  proceedings  were  strictly 
Formal,  bo  long  as  they  resulted  in  the  loss  of 
the  money,  and  were  taken  by  those  who  had 
i  right  to  Invest  it?  Suppose  the  loan  had  been 
made  to  some  other  person,  upon  whose  failure 
It  was  lost,  and  that  In  the  treasury  there  was 
Found  the  borrower's  note,  taken  by  the  com- 
missioners. Would  the  sureties,  If  sued,  be 
compelled  to  show  that  every  step  taken  by 
±e  sinking-fund  commissioners  had  been  reg- 
ularly entered  on  their  records,  and  had  been 
in  exact  compliance  with  the  law,  before  they 
xrald  set  up  the  fact  that  the  money  had  been 
taken  out  of  the  treasury  by  those  who  had 
the  right  to  invest  it?  Unless  there  was 
some  breach  of  official  duty  on  the  part  of  the 
'.reasurer  In  parting  with  the  money,  neither 
be  nor  his  sureties  could  be  held  for  its  loss 
because  the  commissioners  had  made  a  bad 
nan.  If  they  had  the  power  to  make  the  loan, 
lnd  did  make  it,  they  took  the  money  out  of 
.he  treasury  for  Investment,  and  the  treasurer 
w  longer  held  it  as  the  custodian.  This  offer 
should  have  been  received.  Whether  the  evl- 
lenee  would  have  supported  it  we  cannot  de- 
termine, but  the  defendants  had  a  right  to 
make  the  showing  offered  if  it  was  In  their 
»wer.  It  was,  in  effect,  an  offer  to  show  that 
±e  sinking  fund  had  been  invested,  and  bad 
lot  been  in  the  treasury,  for  more  than  eight 
rears.  The  sinking-fund  commissioners  might 
*  liable  to  the  city  for  a  loss  resulting  from 
heir  neglect  of  duty,  but  the  defendants  are 
lot  their  sureties,  and  have  no  concern  with 
hat  question. 

The  interest  on  the  sinking  fund  stands  on 
luite  different  ground.  If  Rocka fellow,  as  a 
anker,  had  borrowed  of  the  sinking-fund  com- 
ntasioners  the  money  which  Rockafellow,  as 
"ity  treasurer,  had  In  his  custody,  and  had  paid 
Merest  on  it  regularly,  as  alleged,  for  eight 
"ears,  the  interest,  having  been  paid  by  him 
w  borrower  to  himself  as  city  treasurer,  was, 
is  to  himself  and  his  sureties,  In  the  treasury, 
"or  this  he  was  liable  to  account.  His  failure 
o  pay  it  over  to  his  successor  was  a  breach  of 
lis  official  duty,  and  for  such  breach  of  official 
iuty  his  sureties  were  liable  on  their  bond. 
n>oy  were  liable,  not  because  it  was  interest 
lue  from  him  to  the  city,  but  because  it  was 
merest  received  by  him  as  city  treasurer  from 
i  borrower  from  the  sinking-fund  commission- 
ers. It  was  income  derived  by  the  commis- 
sioners from  an  investment  of  the  sinking-fund 
noney,  paid  to  the  treasurer  as  the  proper  re- 
aving officer  and  custodian  of  all  uninvested 
noney  belonging  to  the  city.    If  the  money 


was  not,  in  fact,  lent  to  Rockafellow,  then  he- 
was  not  liable  to  interest;  for,  as  city  treas- 
urer, his  duty  was  to  hold  the  money  subject 
to  the  orders  of  the  proper  officers,  and  he  ha* 
no  right  to  use  it.  His  duty  was  simply  to- 
pay  over,  when  legally  required  so  to  do,  what 
he  had  received  by  virtue  of  his  office;  and< 
for  the  discharge  of  this  official  duty  his  sure- 
ties were  liable.  When  this  duty  was  dis- 
charged their  liability  was  at  an  end.  Either 
he  held  the  sinking  fund  as  treasurer,  or  he- 
had  borrowed  It  as  a  banker.  The  rejected  ev- 
idence, if  It  had  sustained  the  offer,  would 
have  settled  this  question,  and  the  extent  of 
the  liability  of  the  defendants  as  to  this  part  of 
the  plaintiff's  claim. 

The  remaining  question  relates  to  the  gen- 
eral funds  of  the  city,  and  the  effect  of  the 
agreement  by  Rockafellow  to  pay  interest  at 
the  rate  of  3  per  cent  on  balances  in  favor  of 
the  city.  It  does  not  appear  that  there  was, 
as  to  this  money,  any  agreement  entered  'nto. 
Some  member  of  the  city  council,  In  naming- 
another  candidate,  stated  that  the  person  nam- 
ed by  him  would,  if  elected  city  treasurer,  pay 
interest  at  the  rate  of  8  per  cent,  on  the  bal- 
ance in  favor  of  the  city.  Another  member 
said,  if  Mr.  Rockafellow  was  re-elected,  he 
would  do  as  well  by  the  city  as  any  one  else. 
The  election  then  took  place,  and  resulted  in 
the  choice  of  Mr.  Rockafellow  by  a  decided 
majority.  The  relation  of  borrower  and  lender 
was  not  created  by  these  statements.  It  does 
not  seem  to  have  been  contemplated.  The  bal- 
ance would  be  constantly  shifting  In  amount. 
Tbe  treasurer  was  to  be  prepared  at  all  times 
to  honor  the  warrants  of  the  proper  officers, 
and,  upon  the  surplus  of  receipts  over  disburse- 
ments, as  balances  were  struck  from  time  to 
time,  Interest  was  to  be  allowed.  This  agree- 
ment, If  made,  did  not  amount  to  a  loan  of 
any  particular  sum  of  money  by  the  city  coun- 
cil to  the  treasurer,  but  was  In  the  nature  of  a 
premium  demanded  from  him  as  the  price  of 
the  office.  It  was  a  premium  for  which  he 
was  not  liable,  which  he  could  not  be  com- 
pelled to  pay  if  he  had  taken  defense  to  it,  and 
for  which  the  sureties  are  not  liable.  The 
agreement,  if  made,  was  against  public  pol- 
icy, and  is  incapable  of  enforcement.  If,  as 
we  incline  to  think,  he  was  not  a  borrower  of 
the  money  of  the  city,  but  was  to  hold  the 
money  subject,  at  all  times,  to  the  call  of  the 
proper  municipal  officers,  his  duty,  and  his 
sureties'  undertaking  on  his  behalf,  are  dis- 
charged by  the  payment  of  the  amount  of 
money  that  came  Into  his  hands  as  treasurer, 
regardless  of  any  promise  to  pay  interest,  or  a 
premium  in  any  other  form,  for  the  privilege 
Of  holding  The  office.  The  promise  to  pay  In- 
terest as  the  price  of  an  election  to  the  office 
of  treasurer  has  no  valid  consideration  to  sup- 
port it  It  Is  a  promise  that  we  cannot  recog- 
nize as  binding  on  him  who  made  it  A  for- 
tiori is  it  without  binding  effect  on  the  sureties 
upon  an  official  bond. 

It  is  contended  that,  as  the  law  requires  the 
city  treasurer  to  keep  accounts  of  his  receipts 


Digitized  by 


Google 


272 


ATLANTIC  REPORTER,  Vol.  33. 


(Pa. 


and  dlBburaements  of  the  revenues  of  the  city, 
and  to  make  at  stated  intervals  transcripts  of 
these  accounts  for  the  Information  of  the  mu- 
nicipal government,  the  transcripts  so  made 
should  be  held  to  be  conclusive,  upon  him  and 
his  sureties,  as  to  the  amount  of  public  mon- 
eys received  by  him.  This  is  putting  the  ef- 
fect of  the  entries  by  the  treasurer  upon  his 
books  too  strongly.  They  should  be  held  to 
make  a  case,  prima  facie,  against  him  and 
,  those  who  are  in  privity  with  him.  They  can- 
not, however,  preclude  the  defendants  from 
showing  that  the  Items,  or  some  of  them,  have 
been  erroneously  entered,— that  their  principal 
was  mistaken  in  his  view  of  his  own  liability, 
or  was  disposed,  unfairly,  to  make  them  re- 
sponsible for  sums  of  money  for  which  no  re- 
covery could  otherwise  be  had  against  them. 
Their  liability  Is  limited,  as  we  have  seen,  by 
the  terms  of  the  bond,  to  a  breach  of  official 
duty.  If  it  was  not  the  duty  of  the  treasurer 
to  pay,  as  such,  the  price  demanded  from  him 
as  the  consideration  of  his  appointment,  his 
failure  to  pay  It  was  not  a  breach  of  official 
duty,  and  therefore  not  a  breach  of  his  official 
bond.  By  the  simple  device  of  charging  him- 
self with  that  for  which  he  was  not  liable,  he 
could  not  shut  the  mouths  of  his  sureties,  or 
estop  them  from  alleging  the  truth  In  their 
own  behalf.  The  interest,  whether  It  be  treat- 
ed as  an  exaction  the  law  does  not  authorise, 
or  a  price  demanded  for  the  office,  must  be 
struck  out,  so  far  as  it  relates  to  the  general 
funds  of  the  city.  So  far  as  the  facts  now  ap- 
pear, we  see  no  reason  why  the  sureties  should 
cot  be  held  liable  for  the  general  funds  of  the 
city.  This  disposes  of  the  questions  raised  on 
this  record.  The  assignments  of  error  are  sus- 
tained, so  far  as  they  relate  to  the  questions 
now  considered,  the  Judgment  Is  reversed,  and 
a  writ  of  venire  facias  de  novo  awarded. 

MITCHELL,  X,  dissents  from  bo  much  of 
this  opinion  as  holds  that  plaintiff  cannot  re- 
cover Interest  on  balances  of  general  account 


SILBERMAN  et  al.  t.  SHUKLANSKY  et  al. 

(Supreme  Court  of  Pennsylvania.     Nov.  4, 
1895.) 

Opsxnro  Jcdombht— Pbaotioc. 

A  rule  to  show  cause  why  judgment 
against  defendant  should  not  be  opened,  and  he 
be  let  in  to  defend,  being  discharged,  defendant, 
without  appealing,  petitioned  that  the  decree  dis- 
charging the  rale  be  set  aside;  that  he  be  per- 
mitted to  take  further  testimony  in  support  of 
the  rule;  and  that,  on  a  rehearing,  judgment  be 
opened.  A  rule  on  plaintiff  was  granted  to  show 
cause  why  theprayers  of  the  petition  should  not 
be  granted.  The  same  was  made  absolute,  and 
judgment  opened,  and  defendant  let  in  to  defend. 
Meld,  that  there  was  no  error  in  the  practice. 

Appeal  from  court  of  common  pleas,  Law- 
rence county;   Aaron  L.  Hazen,  Judge. 

Action  by  H.  Silberman  &  Co.  against  J. 
J,    Shuklansky    and    Solomon    Rosenblum. 


From  a  decree  opening  the  Judgment,  wbicb 
was  for  plaintiffs,  as  to  defendant  Rosenblum, 
plaintiffs  appeal.    Affirmed. 

The  specifications  of  error  were  as  follows: 
"First  The  court  erred  in  setting  aside  the 
decree  or  order  dismissing  the  former  rule 
to  show  cause,  and  granting  a  rehearing  on 
the  same,  upon  the  ex  parte  affidavit  of  Solo- 
mon Rosenblum,  and  without  giving  the 
plaintiffs  a  day  In  court  Second.  That  the 
court  erred  In  granting  a  second  rule  to  show 
cause  why  the  judgment  upon  the  warrant 
of  attorney  should  not  be  opened,  while,  by 
the  order  of  court  made  in  said  case  on  Sep- 
tember 3,  1894,  the  former  rule  would  still 
be  pending  and  undisposed  of.  Third.  That 
the  petition  and  order  Is  illegal,  irregular, 
and  anomalous,  and  should  not  have  been 
entertained  by  the  court  Fourth.  That  the 
matter  complained  of  in  the  petition  was  res 
adjudlcata,  and  could  not  on  September  3, 

1894,  be  opened  up  to  allow  the  defendants 
a  rehearing.  Fifth.  That  the  court  had  no 
Jurisdiction  in  granting  a  rehearing,  nor  to 
direct  plaintiffs  to  answer  the  rule  to  show 
cause,  on  account  of  the  term  having  passed 
at  which  the  final  judgment  of  the  court  had 
been  entered.  Sixth.  That  the  judgment  en- 
tered by  the  court  on  July  7,  1894,  being  a 
final  adversary  judgment  after  a  full  bear- 
ing of  all  the  parties  Interested,  became  a 
judgment  of  the  court  of  common  pleas  of 
Lawrence  county,  with  all  the  solemnity  at- 
tached to  an  adverse  judgment;  and  no  ap- 
peal having  been  taken  to  said  Judgment, 
nor  no  proceedings  having  been  had  looking 
towards  the  setting  aside  or  opening  up  ol 
said  judgment  until  after  the  end  of  the 
term,  the  same  became  a  vested  right  and 
could  not  be  set  aside  or  attacked  unless  f  oi 
fraud  or  irregularity  appearing  on  Its  face 
Seventh.  The  court  should  not  on  March  4 

1895,  have  made  the  rule  absolute,  nor  have 
awarded  an  Issue  in  said  case." 

W.  H.  Falls,  B.  M.  Underwood,  and  Winter 
nits  &  McConahy,  for  appellants.  C.  XI 
Akens,  M.  McConnell,  and  Thos.  Tanner,  foj 
appellee. 

PER  CURIAM.  On  July  7,  1894,  the  rul< 
theretofore  granted  on  the  plaintiffs  to  show 
cause  why  the  judgment,  as  to  the  defend 
ant  Rosenblum,  should  not  be  opened,  an* 
he  let  into  a  defense,  etc.,  was  discharged 
Nearly  two  months  thereafter,  Rosenblun 
presented  his  petition,  praying,  for  reason: 
set  forth  therein,  that  the  said  decree  dis 
charging  the  rule  to  show  cause  be  set  aside 
that  he  be  permitted  to  take  further  testi 
mony  in  support  of  the  original  rule;  an. 
that,  upon  a  rehearing,  the  judgment  1> 
opened,  etc.  Thereupon,  September  3,  is;*-; 
a  rule  on  the  plaintiffs  was  granted  to  sho\ 
cause  why  the  prayers  of  the  petltlone 
should  not  be  granted;  and  the  matter  -\va 
so  proceeded  In  that  on  March  4,  1895,  th 
same    was    made    absolute,    the    Judgmeu 
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opened  as  to  the  defendant  Rosenblum,  and 
be  was  let  into  a  defense.  From  that  de- 
cree this  appeal  was  taken  by  the  plaintiffs. 
A  careful  consideration  of  the  assignments 
of  error,  in  connection  with  the  testimony  on 
which  the  court  appears  to  have  acted,  has 
led  us  to  the  conclusion  that  there  was  no 
error  in  making  the  decree  complained  of. 
On  the  contrary,  it  was  warranted  by  the 
evidence.  There  Is  nothing  In  either  of  the 
specifications  of  error  that  requires  special 
comment  The  case  appears  to  have  been 
one  calling  for  equitable  relief,  and  no  rule 
of  practice  stood  In  the  way  of  the  court 
below  to  prevent  appropriate  action.  Decree 
affirmed,  and  appeal  dismissed,  with  costs, 
to  be  paid  by  the  appellants. 


DARRAGH  at  al.  v.  BIGGER  et  al. 
(Supreme  Court  of  Pennsylvania.     Nov.  4, 

Opcxnrs  JunemxT  bi  Confession. 

Judgment  by  confession  on  a  note  contain- 
ing a  warrant  of  attorney  to  confess  judgment, 
and  revived,  aa  against  one  of  the  persona  whose 
names  were  signed  to  tile  note,  on  returns  of  nihil 
habet,  is  properly  opened,  as  to  him,  and  case 
sent  to  Jury,  where  there  is  evidence  in  support  of 
the  claim  that  his  aignature  was  forged. 

Appeal  from  court  of  common  pleas,  Beaver 
county;  John  J.  Wlckham,  Judge. 

Petition  of  Elizabeth  Stevenson  and  Charles 
L  Stevenson,  administrators  of  P.  H.  Steven- 
son, to  open  a  judgment  in  favor  of  M.  Dar- 
ragh  &  Co.  against  John  Bigger  and  P.  H. 
Stevenson,  confessed  on  a  note  bearing  the 
signatures  of  said  Bigger  and  P.  H.  Stevenson, 
and  containing  a  warrant  of  attorney  to  con- 
fess judgment,  which  judgment  had  been  re- 
vived on  returns,  as  against  Stevenson,  of 
nihil  habet.  The  petition,  based  on  the 
claim  that  the  signature  to  the  note  of  the 
name  of  Stevenson  was  a  forgery,  was  grant- 
ed, and  plaintiffs,  Darragh  &  Co.,  appeal. 
Affirmed. 

J.  F.  Reed,  for  appellants.  Buchanan  & 
UcConnel  and  Edward  B.  Daugherty,  for  ap- 
pellees. 

PER  CURIAM.  The  sole  complaint  Is 
'that  the  court  erred  in  opening  the  judg- 
ment as  to  P.  H.  Stevenson,  deceased,  and 
permitting  his  personal  representatives  to 
nake  defense  to  the  judgment."  An  exam- 
ination of  the  testimony  that  was  introduced 
n  rapport  of  the  petition  to  open  the  judg- 
nent.  etc.,  has  satisfied  us  that  It  was  quite 
sufficient  to  justify  the  action  complained  of. 
Discussion  of  the  testimony,  as  the  case  now 
lands,  is  neither  necessary  nor  desirable.  It 
Is  enough  to  say  that  it  Is  quite  sufficient  to 
ustify  the  court  in  opening  the  Judgment, 
ind  aendlng  the  case  to  a  jury.  Decree  af- 
Irmed  and  appeal  dismissed,  with  costs  to  be 
Mid  by  appellants. 
V.83A.D0.4— 18 


In  re  RALSTON'S  ESTATE. 

(Supreme  Couit  of  Pennsylvania.     Nov.  4, 
1805.) 

COKTBAOT— VAL1MTT— PARTUS. 

1.  Where  testator  left  property  to  his  wife 
for  life,  with  remainder  to  his  children  who  sur- 
vived his  wife,  a  contract  between  them,  during 
her  life,  that  the  shares  of  the  children  should  be 
regarded  as  vesting  at  the  death  of  testator,  and 
the  survivorship  clause  be  disregarded,  is  valid. 

2.  Persons  who  would  take  under  the  intes- 
tate laws  in  case  none  of  the  children  survived 
testator's  wife  are  not  necessary  parties  to  such 
agreement. 

Appeal  from  orphans'  court,  Washington 
county;  J.  A.  Mcllvaine,  Judge. 

In  the.  matter  of  the  estate  of  George  Ral- 
ston, deceased.  From  a  decree  affirming  the 
distribution  by  the  auditor  of  the  balance  In 
the  hands  of  the  administrator  on  settling  his 
accounts,  George  M.  M.  Ralston  and  John  C. 
Ralston,  Jr.,  appeal     Affirmed. 

The  opinion  of  the  court  below  was  as 
follows: 

"Facts  Found  and  Admitted. 

"(a)  George  Ralston,  Sr.,  late  of  this  county, 
died  November,  1842,  testate.  In  his  last  will 
and  testament,  which  was  duly  probated  on 
the  25th  day  of  November,  1842,  he  gave  the 
full  use  and  benefit  of  his  "plantation'  to  his 
wife,  Isabella,  for  her  natural  life  (or  widow- 
hood), for  her  support  and  maintenance  as  well 
as  for  the  support  of  her  children  and  mother. 
He  further  provided  that  on  the  marriage  or 
decease  of  his  wife'  (If  after  the  death  of  his 
mother),  bis  plantation  should  be  put  to  sale 
for  the  highest  and  best  price  that  could  be 
obtained  for  It  the  proceeds  to  be  equally  di- 
vided among  all  my  children  then  living,  share 
and  share  alike,  except  Ralph,  my  eldest  son. 
I  allow  to  get  $100  more  than  his  equal  share;' 

"(b)  The  testator  left  to  survive  him,  his 
wife,  Isabella  Ralston,  and  five  sons  and  three* 
daughters.  His  wife  never  remarried.  She 
died  on  the  20th  day  of  June,  1893,  almost 
fifty-one  years  after  the  date  of  the  death  of 
her  husband.  A  few  days  after  the  death  of 
the  widow,  letters  of  administration  d.  b.  n. 
c.  t.  a.  were  Issued  to  D.  M.  Campsey,  who 
sold  the  plantation  mentioned  in  the  will;  and 
the  balance  found  to  be  in  his  hands,  after  he 
had  settled  his  account,  was  distributed  by  the 
auditor,  to  whose  report  the  exceptions  now 
under  consideration  were  filed. 

"(c)  The  only  children  of  George  Ralston, 
Sr.,  who  were  living  at  the  date  of  their  moth- 
er's death,  were  Martha  Ralston,  Intermarried 
with  Jas.  H.  Meloy,  Elizabeth  Ralston,  widow 
of  T.  H.  George,  deceased,  and  John  C.  Ral- 
ston, Sr. 

"(d)  Prior  to  the  1st  day  of  January,  1868, 
one  daughter  and  two  sons  had  died;  and  be- 
tween that  date  and  the  date  of  the  death  of  • 
the  widow,  two  sons,  George  Ralston,  Jr.,  and 
Ralph  Ralston,  died. 

"(e)  On  the  1st  day  of  January,  1868,  the 
five  children  then  surviving  and  the  widow 
entered  Into  an  agreement  as  follows:  'Article 
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of  agreement,  made  this  first  day  of  January, 
In  the  year  of  our  Lord  one  thousand  eight 
hundred  and  sixty-eight,  between  the  heirs  of 
the  estate  of  George  Ralston,  dec'd,  witness- 
ed:  That  since  the  will  of  the  said  George 
Ralston,  dec'd,  provided  that  the  real  estate 
should  be  sold  at  the  death  of  his  widow,  and 
the  proceeds  arising  from  the  sale  to  be  di- 
vided equally  among  his  children  then  living; 
and  since  by  such  provision,  should  any  one  of 
the  heirs  die  before  the  death  of  the  widow 
or  the  sale  of  the  property,  his  share  would 
fall  back  to  the  other  heirs,  while  his  chil- 
dren would  be  excluded  from  any  part  of  his 
share:  It  is  mutually  agreed  that  the  shares 
of  said  children  shall  be  regarded  as  vesting 
at  the  date  of  the  death  of  said  George  Ral- 
ston for  and  divested  of  the  survivorship 
clause  set  forth  in  said  will;  and  that  each  of 
the  children  at  the  testator's  death  shall  be 
regarded  as  fully  seised  and  possessed  of  one 
share  of  the  estate  in  fee  simple.  And  it  is 
further  agreed  that  any  further  or  other  as- 
surance to  fix  the  date  of  the  vesting  of  the 
estate  as  of  the  date  of  the  testator's  death 
will  be  executed  at  any  time  by  each  or  all 
of  us.  In  witness  whereof,  the  parties  have 
hereunto  affixed  their  signatures.  Isabella 
Ralston.  [Seal.]  John  Ralston.  [Seal.] 
George  Ralston.  [Seal.]  Lizzie  Ralston. 
[Seal.]  James  H.  Meloy.  [Seal.]  Martha  Me- 
Ioy.  [Seal.]  Witness:  John  Jamison.  W.  R. 
Jamison.' 

"(f)  On  the  5th  day  of  February,  1894  .(aft- 
er the  death  of  the  widow).  Jas.  H.  Meloy  and 
Martha  Ralston  Meloy,  Elizabeth  Ralston 
George,  and  John  G.  Ralston,  Sr.,  by  a  writing 
In  due  form  of  law,  sold  and  conveyed  the  in- 
terests of  Martha  Ralston  Meloy,  Elizabeth 
Ralston  George,  and  John  G.  Ralston,  Sr.  (the 
three  surviving  children  of  George  Ralston, 
Sr.),  in  the  plantation  and  in  the  proceeds  of 
the  sale  of  the  plantation  mentioned  in  the 
testator's  will,  to  George  Ralston,  the  3d,  and 
John  C.  Ralston,  Jr.;  and  they  now  except  to 
the  auditor's  report  because  the  auditor  did 
not  award  to  them  the  entire  fund  realized 
from  the  sale  of  said  farm.  George  Ralston, 
the  3d,  and  John  C.  Ralston,  Jr.,  are  sons 
of  Ralph  Ralston,  dec'd. 

"(g)  George  Ralston,  Jr.,  one  of  the  children 
of  George  Ralston,  Sr.,  who  signed  the  family 
agreement  of  January  1,  1868,  on  October  10, 
1873,  sold  and  conveyed  his  interest  in  this 
plantation,  and  the  proceeds  of  the  sale  there- 
of, to  John  Grimes  and  John  Jamison. 

"Conclusion. 

"On  these  facts,  are  the  exceptants,  George 
Ralston,  the  3d,  and  John  C.  Ralston,  Jr., 
sons  of  Ralph  Ralston,  deceased  (one  of  the 
sons  who  executed  the  family  agreement),  en- 
titled to  the  whole  of  the  fund  for  distribu- 
tion? This  is  the  question  for  determination, 
for  no  other  person  Is  complaining  of  the  dis- 
tribution made  by  the  auditor.  If  the  family 
agreement  of  date  January  1,  1868,  Is  invalid, 
then  the  exceptants,  as  the  assignees  or  gran- 


tees of  the  three  children  of  George  Ralston, 
Sr.,  who  survived  their  mother,  would,  in  our 
opinion,  be  entitled  to  the  whole  of  the  fund 
for  distribution.  But  Is  it  void?  At  the  date 
when  this  agreement  was  entered  into,  there 
were  but  six  persons  (under  the  terms  of  the 
testator's  will)  interested  in  the  plantation 
which  was  to  be  sold,  or  in  the  proceeds  of  the 
sale  thereof,— the  widow  and  the  five  chil- 
dren then  surviving.  Those  of  George  Ral- 
ston's  children  who  were  to  take  under  his 
will  were  those  only  who  survived  his  widow. 
The  five  children  then  still  living  had  an  equi- 
table contingent  interest  in  the  proceeds  of 
the  sale  of  the  land;  the  three  that  were  dead 
left  no  Interest  therein  which  descended  to 
their  heirs  at  law.  Their  death  took  them 
out  of  the  class  that  were  to  be  benefited  by 
this  clause  of  the  testator's  will.  Each  of  the 
five  children  who  were  still  living  had  an 
equal  Interest  in  the  others,  which  could  only 
be  defeated  by  death.  But  would  they  all 
live  longer  than  their  mother,  and,  if  not, 
who  alio  old  die  before  her,  and  who  should 
survive  her,  were  questions  they  could  not  an- 
swer. With  each  one  the  question  was:  Shall 
my  interest  be  increased  by  the  death  of  one 
or  more  of  the  others  before  my  mother  die, 
or  shall  I  die  before  her,  and  the  others  sur- 
vive, and  my  children  be  left  without  an  in- 
heritance? I  give  my  chance  of  having  my 
share  increased  by  tie  death  of  one  of  the 
others  for  the  assured  fact' that  my  children 
will  get  my  one-fifth  If  I  die  before  my  moth- 
er. This  evidently  was  the  thought  of  each, 
and  led  to  mutual  family  agreement  of  Janu- 
ary 1,  1868,  and  was  a  sufficient  consideration 
to  support  such  an  agreement.  The  agree- 
ment has  all  the  requisites  of  a  valid  family 
agreement.  It  tended  to  promote  peace  and 
harmony  among  the  five  children  and  their  Is- 
sue. It  was  made  with  a  full  understanding 
of  all  the  facts,  and  by  all  the  parties  equi- 
tably interested,  and  upon  a  sufficient  consid- 
eration. It  settled  the  question  of  the  distri- 
bution of  the  proceeds  of  the  sale  of  the  real 
estate  after  the  death  of  the  widow,  which  at 
the  date  of  the  agreement  was  in  doubt,  be- 
cause it  could  not  be  foretold  whether  all  five 
of  the  children  would  survive  the  widow  or 
not,  and,  if  not,  who  would  and  who  would 
not  But  it  Is  said  that  all  the  children  of 
George  Ralston,  Sr.,  who  died  before  the  date 
of  the  agreement,  to  wit,  January  1,  186.H, 
did  not  die  intestate,  unmarried,  and  without 
issue.  A  son  and  daughter,  it  Is  admitted, 
did  so  die;  but  James  left  a  widow  and  one 
son,  who  both  died  intestate  and  without  issue 
before  the  widow,  but  who  were  living  at  the 
date  of  the  agreement  From  this  It  Is  argued 
that  the  agreement  is  invalid  for  want  of  the 
necessary  parties.  It  Is  said  that  at  that  time 
this  widow  and  son  of  James  had  an  interest 
in  the  estate  under  the  Intestate  laws,  ami 
that  If  all  five  of  the  children  of  George  Ral- 
ston, Sr.,  then  alive  should  have  died  be- 
fore the  widow,  that  the  proceeds  of  this  farm 
would  have  been  distributed  under  the  bates- 


Digitized  by  VjOOQlC 


p*i 


WILSON  v.  MARVIN. 


275 


late  laws.  Granting  this  to  be  true,  the  agree- 
ment entered  Into  by  the  children  then  liv- 
ing in  no  -way  deprived  the  widow  and  child 
3f  the  deceased  son  of  the  testator  of  their 
rights;  for,  'without  an  agreement  by  and  be- 
tween the  five  children,  this  widow  and  child 
were  entitled  to  nothing  out  of  the  proceeds  of 
the  plantation  if  any  one  of  the  five  survived. 
The  effect  of  the  agreement  was  simply  to 
strike  out  of  the  will  the  clause  of  survtvor- 
shlp,  and  the  widow  and  child  of  the  deceased 
son  of  the  testator  surely  had  no  interests  that 
would  be  subserved  by  allowing  that  clause  In 
the  will  to  remain.  The  two  words  in  the 
testator's  will,  to  wit,  'then  living,'  which  the 
agreement  sought  to  strike  out  of  it,  were 
the  very  words  that  deprived  the  widow  and 
child  of  the  deceased  son  of  any  Interest  In 
the  proceeds  now  for  distribution;  and  how 
the  exceptants,  either  as  sons  of  Ralph  Ral- 
ston, deceased,  or  as  the  owners  by  purchase 
of  the  Interests  of  Mrs.  Meloy,  Mrs.  George, 
and  John  G.  Ralston,  Sr.,  can  complain  of  the 
auditor's  finding  that  this  was  a  valid  family 
agreement,  I  cannot  see. 

"On  the  whole  case,  as  presented  to  us  at 
the  argument,  we  are  of  opinion:  (1)  That 
the  order  of  the  testator  that  his  plantation 
should  be  sold  at  the  death  of  his  widow,  and 
the  proceeds  distributed  among  his  children 
then  living,  worked  an  equitable  conversion, 
and  that  the  question  before  us  Is  simply  one 
of  distribution.  (2)  That  the  words  then  liv- 
ing* refer  to  the  death  of  the  widow,  anil 
not  to  the  death  of  the  testator,  and  that 
the  eight  children  living  at  the  death  of  the 
testator  had  not  a  vested  but  only  an  equitable 
contingent  interest  In  the  proceeds  that  would 
be  for  distribution  at  the  death  of  the  widow. 
<3)  That  on  January  1.  1368,  three  of  the 
children  of  the  testator  having  died,  the  five 
surviving  children  at  that  date  were  all  the 
persons  who  bad  any  Interest  In  the  question 
of  distribution  after  the  death  of  the  widow; 
and  that  the  widow  and  child  of  the  deceased 
son  James  Ralston  had  no  such  Interest  in 
the  subject-matter  of  the  agreement  of  that 
date  as  to  make  them  necessary  parties  there- 
's. (4)  That  the  agreement  of  January  1, 
18G8,  fa  a  valid  family  arrangement,  that  in 
equity  should  be  enforced  in  the  distribution 
of  the  funds  now  being  made;  and  that  the 
exceptants  were  awarded  by  the  auditor  all 
rhey  are  entitled  to  wider  said  agreement;  and 
that  they  have  no  standing  to  object  to  the 
distribution  made  except  so  far  as  it  affects 
their  own  Interest.  One  son  and  one  daughter 
nf  George  Ralston,  Sr.,  bad  died  before  the 
date  of  the  agreement,  unmarried  and  with- 
out issue;  and,  of  course,  the  agreement  could 
sot  in  any  way  be  construed  as  relating  to 
them.  James,  another  son,  was  also  dead  at 
that  time,  but  left  to  survive  him  a  son;  and 
mating,  as  contended  by  exceptants,  that  the 
agreement  of  the  five  surviving  children  con- 
templated a  participation  of  that  child  in  the 
'liatrlbution  of  the  fund  at  the  death  of  the 
widow  with  the  children  of  any  of  the  Ave 


that  might  die,  still  we  do  not  see  how  the 
exceptants  can  complain  that  this  child's  heirs. 
If  it  had  any,  were  not  recognized  by  the  au- 
ditor, when  they  received  all  they  were  en- 
titled to. 

"It  appears  that  three  of  the  children  of 
George  Ralston,  Sr.,  died  before  January  1, 
1868k  and  that  the  widow  and  son  of  one  of 
them  died  before  the  widow,  Isabella  Ralston; 
and  It  must  be  presumed,  in  the  absence  of  tes- 
timony to  the  contrary,  that  any  interest  that 
would  have  vested  in  them  under  the  terms  of 
the  agreement  or  otherwise  was  at  the  date  of 
the  distribution  lapsed,  or  was  Included  in  the 
five  Interests  that  the  auditor  recognised  in 
the  distribution. 

"And  now  January  25,  189(3,  exceptions  to 
auditor's  report  overruled,  and  the  report  con- 
firmed absolutely." 

T.  P.  Birch,  for  appellants.  R.  W.  Irwin, 
for  appellees. 

PER  CURIAM.  All  that  need  be  said  in  re- 
lation to  the  questions  involved  in  this  appeal 
will  be  found  in  the  clear,  concise,  and  convin- 
cing opinion  of  the  learned  judge  of  the  court 
below;  and  on  It  we  think  the  decree  should 
be  affirmed.  Decree  affirmed,  and  appeal  dis- 
missed, with  costs  to  be  paid  by  the  appel- 
lants. 


WILSON  et  al.  v.  MARVIN  et  at 

(Supreme  Court  of  Pennsylvania.     Nov.  4, 
1895.) 

Tax  Titlk— Boundary— Question  foe  Jcht. 

1.  The  effect  of  a  tax  sale  on  the  title  of  the 
owner  of  the  land  is  not  changed  by  the  fact  that 
his  refusal  to  pay  the  taxes  assessed  on  it  'as  part 
of  a  certain  warrant  was  based  on  an  honest, 
though  erroneous,  belief  that  it  was  within  anoth- 
er warrant  on  which  he  paid  the  taxes. 

2.  Where  defendant  claimed  that  the  south- 
ern boundary  of  plaintiff's  survey  was  the  north- 
ern boundary  of  a  certain  other  survey  and  its 
protraction,  and  there  was  no  question  as  to  this 
for  a  certain  distance,  and  there  was  evidence 
that  an  original  mark  had  been  found  on  such 
protracted  line  corresponding  with  the  date  of 
plaintiff's  survey,  and  that  the  owners  of  such 
survey  had  for  many  years  known  and  recognized 
the  line  set  up  by  defendant  as  the  true  boundary 
of  the  survey,  the  court,  instead  of  giving  a  bind- 
ing instruction  for  plaintiff,  should  nave  left  the 
location  of  such  boundary  to  the  jury. 

Appeal  from  court  of  common  pleas,  Jef- 
ferson county;  C.  A.  Mayer,  Judge. 

Ejectment  by  S.  W.  Wilson  and  another 
against  Robert  N.  Marvin  and  others.  Judg- 
ment for  plaintiffs.  Defendants  appeal.  Re- 
versed. 

Alexander  C.  White,  Carl  I.  Heydrlck,  and 
C.  Heydrlck,  for  appellants.  Means  &  Clark, 
Geo.  A.  Jenks,  F.  J.  Maffett,  and  B.  J.  Reid, 
for  appellees. 

WILLIAMS,  J.  The  plaintiffs'  title  to  the 
land  In  controversy  depends  upon  a  treasur- 
er's sale,  iiade  in  1874,  of  a  lot  of  unseated 
land,  part  of  warrant  No.  3,540.     This  lot 
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was  owned,  at  the  time  of  sale,  by  Howe, 
Blake  &  Co.,  and  was  part  of  a  large  body  of 
contiguous  lands  owned  by  them.  When 
they  came  to  pay  their  taxes  for  1872  and 
1873  the  question  presented  Itself  to  their 
minds  whether  this  lot  was  in  No.  8,540  or 
In  No.  3,400.  They  Investigated  it,  procur- 
ed a  map  of  their  lands  to  be  made,  and 
with  such  light  as  was  thrown  upon  the 
question  by  the  county  map  of  Jefferson 
county,  and  by  the  result  of  their  own  In- 
quiries, they  decided  that  the  lot  was  in 
No.  8,400.  They  paid  the  taxes  on  that  war- 
rant, which  was  owned  by  them,  and  refus- 
ed to  pay  the  taxes  assessed  upon  the  lot 
as  part  of  No.  3,540.  It  Is  now  evident  that 
they  reached  a  wrong  conclusion.  The  hon- 
esty of  their  purpose  to  pay  all  the  taxes 
Justly  chargeable  to  them,  and  the  con- 
scientious character  of  their  effort  to  settle 
the  question  of  the  true  location  of  the  lot, 
cannot  relieve  them  from  the  legal  conse- 
quences of  their  mistake.  They  allowed  the 
lot  to  be  sold  as  part  of  No.  3,540,  and  it  now 
turns  out  that  it  was  located  In  that  war- 
rant The  taxes  were  a  charge  upon  the 
land,  they  were  unpaid,  and  the  treasurer's 
sale  vested  the  title  in  the  purchaser.  The 
first,  second,  and  third  assignments  of  er- 
ror must  therefore  be  overruled. 

The  only  other  question  presented  upon 
this  record  is  whether  the  location  of  the 
south  line  of  tract  No.  3,540  is,  upon  the 
evidence  that  was  before  the  court  and  jury, 
a  question  of  fact  for  the  jury,  or  of  law  for 
the  court  The  lot  In  question  lay  at  the 
eastern  end  of  No.  3,540,  and  in  the  county 
of  Jefferson.  The  remainder  of  the  tract 
was  in  Clarion  county.  The  north  line  of 
the  tract  may  be  treated  as  settled  in  ac- 
cordance with  the  claim  of  the  plaintiffs. 
The  east  line  was  not  disputed.  In  the  lan- 
guage of  the  learned  trial  judge,  "there  Is 
not  much  controversy  between  the  plaintiffs 
and  defendants  in  regard  to  the  location  of 
that  portion  of  tract  No.  3,540  which  lies  in 
Jefferson  county,  except  as  to  the  southern 
line."  This  was  in  controversy.  The  de- 
fendants located  it  on  the  north  line  of  the 
Smith  survey,  which  was  several  years  old- 
er than  3,540,  and  was  directly  south  of  It 
For  a  distance  of  432  rods  westerly  from  the 
county  line  it  was  the  southern  boundary  of 
3,540,  and  a  protraction  of  this  line  easterly 
to  the  end  of  the  tract  would  leave  a  consid- 
erable portion  of  the  land  claimed  by  the 
plaintiffs  to  fall  Into  tract  No.  3,400,  which 
the  defendants  owned.  It  was  claimed  that 
an  original  mark  had  been  found  on  this  line 
corresponding  with  the  date  of  the  survey, 
and  that  the  owners  of  3,540,  or  several  of 
them,  had  for  many  years  known  and  recog- 
nized the  line  set  up  by  the  defendants  as 
th.e  true  south  line  of  the  survey.  This  evi- 
dence was  for  the  Jury.  The  defendants' 
third  point  presented  the  question  very  clear- 
ly. It  asked  an  Instruction  that,  "if  the  Ju- 
ry find  that  the  south  line  of  No.  3,540  is  co- 


incident with  the  south  line  of  the  McNaugh- 
ton  farm,  and  also  with  the  Dr.  William 
Smith  survey,  then  in  no  event  can  the  plain- 
tiffs recover  any  land  south  of  the  McNaugh- 
ton  line  extended  eastward."  This  point 
should  have  been  affirmed,  and  the  question 
of  fact  assumed  should  have  been  submitted 
to  the  jury  with  suitable  instructions.  It 
may  be  that  the  learned  judge  reached  a 
correct  conclusion  upon  the  question  of  fact, 
and  one  that  would  have  been  reached  by 
the  Jury  if  the  question  had  been  submitted 
to  them.  On  the  other  hand,  the  jury  may 
have  found  in  accordance  with  the  conten- 
tion of  the  defendants.  There  was  evidence 
bearing  upon  the  question  which  it  was  their 
province  to  weigh,  and  the  conclusion  from 
which  it  was  their  appropriate  function  to 
draw,  and  the  evidence  should  have  gone 
to  them.  This  case  was  otherwise  well  tried, 
but  the  learned  Judge  erred  in  giving  a  bind- 
ing instruction  to  the  jury  to  find  in  favor 
of  the  plaintiffs  as  to  that  part  of  the  tract 
involved  !n  the  controversy  over  the  loca- 
tion of  the  south  line.  For  so  much  of  the 
land  as  was  north  of  an  extension  of  the 
north  line  of  the  Smith  survey  or  the  Me- 
Naughton  line,  a  binding  instruction  was  en- 
tirely' proper;  but  for  so  much  as  was  south 
of  that  line  the  right  of  the  plaintiffs  depend- 
ed upon  what  the  jury  might  find  the  fact 
to  be  as  to  the  character  of  that  line.  The 
judgment  is  reversed,  and  a  venire  facias 
de  novo  awarded. 


BORDEN  v.  ATLANTIC  HIGHLANDS.  R. 

B.  &  L.  B.  ELECTRIC  RY.  CO. 

(Court  of  Chancery  of  New  Jersey.    June  22, 

1885.) 

Eminknt  Domain— Additional  Servitude — Pre 
liminaky  Injunction— Electkio  Rail- 
road on  Highway. 

1.  A  person  whose  land  is  subject  to  the 
servitude  of  a  public  highway  is  not  entitled  to 
a  preliminary  injunction  to  restrain  the  construe 
tion  of  an  electric  railroad  on  such  way.  merely 
because  defendant  is  proceeding  without  legal 
authority,  but  must  show,  either  that  the  propose*] 
railroad  will  impose  an  additional  servitude  on 
his  land,  or  that  he  will  suffer  some  special  in- 
jury. 

2.  General  allegations  "that  the  building  and 
conducting  of  said  railroad  upon  the  roadbed  oi 
■aid  public  highway  will  work  irreparable  in- 
jury" to  complainant  and  his  property,  "and  that 
the  necessary  grading  and  excavations  *  •  » 
and  the  setting  of  noles  in  the  sidewalks,  etc. 
will  work  irreparable  injury,"  are  insufficient  u 
support  an  application  for  preliminary  injunction, 

3.  Whether  the  building  and  operation  of  ar 
electric  railroad  on  a  country  highway  impose  ac 
additional  servitude  on  land  already  subject  ti 
such  highway  having  never  been  determined  ii 
New  Jersey,  a  preliminary  injunction  will  noi 
issue  on  that  ground  alone,  at  the  instance  ol 
the  landowner. 

Application  by  William  L.  Borden  for  s 
preliminary  Injunction  restraining  the  At- 
lantic Highlands,  Red  Bank  &  Long  Brand] 
Electric  Railway  Company  from  construct- 
ing  a  railroad  over  a  public  highway.     De 
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Henry  M.  Nevius,  for  the  motion.  Daniel  H. 
Applegate,  opposed. 

McGILL,  Cb.  The  biU  was  originally  filed 
by  several  complainants,  but  at  the  argu- 
ment of  the  present  motion  was  amended  by 
striking  out  all  complainants  except  William 
L.  Borden,  who  is  now  the  sole  complain- 
ant He  Is  the  owner  of  property  abutting 
npon  a  public  highway  between  Red  Bank 
and  Eatontown,  which,  prior  to  1865,  was  a 
public  country  road.  In  1865  it  became  the 
Red  Bank  &  Eatontown  Turnpike,  and  was 
maintained  as  such  under  statutes  Incor- 
porating the  company  by  which  it  was  oper- 
ated. P.  L.  1865,  p.  7;  P.  L.  1866,  p.  293. 
The  turnpike  company  acquired  nothing 
more  than  the  right  of  way  for  the  turn- 
pike (P.  L.  1865,  p.  10,  §  11),  and  the  right  to 
charge  tolls  in  specified  cases,  excluding 
passage  oyer  the  turnpike  on  business  by  the 
owners  of  farms  which  abutted  upon  it  In 
1S90,  or  thereabouts,  the  turnpike  company 
abandoned  the  collection  of  tolls  and  the 
maintenance  of  its  road,  and  the  township 
authorities  took  charge  of  the  highway  as 
one  of  the  public  roads  within  their  charge. 
In  1893  the  legislature  repealed  the  char- 
ter of  the  turnpike  company.  P.  L.  p.  574. 
This  repealing  statute,  after  the  words,  "be 
and  they  are  hereby  repealed,"  which  refer 
to  the  acts  above  mentioned,  contains  this 
addition:  "Provided  always,  that  nothing 
lereln  contained  shall  in  any  way  affect  any 
mthority,  permission  or  franchise  to  con- 
struct and  operate  a  street  railway,  on, 
lions  or  upon  the  road-bed  of  said  turnpike 
which  may  have  been  by  said  company, 
ranted,  sold  or  conveyed  prior  to  the  pas- 
age  of  this  act;  but  such  authority,  permis- 
sion or  franchise  shall  be  as  valid  as  if  this 
let  had  not  been  passed."  Prior  to  this  re- 
pealing act,  under  the  act  of  1887  (P.  L.  p. 
HO)  relating  to  street  railways  within  In- 
corporated towns  and  boroughs  In  this  state, 
he  turnpike  company,  by  its  deed,  essayed 
o  convey  to  the  defendant,  which  appears 
o  have  been  duly  incorporated  as  a  street- 
■allway  company,  Its  rights  in  such  turn- 
>ike.  The  defendant  has  obtained  the  per- 
nission  of  the  township  authorities  to  build 
md  operate  an  electric  railway  over  the 
wad  in  question,  but  has  not  obtained  the 
•onsent  in  writing  thereto  of  at  least  one- 
lalf  of  the  owners  of  property,  In  lineal  feet 
'rootage,  on  the  road.  The  complainant  con- 
ends  that  such  consent  by  property  owners 
s  a  condition  precedent  to  lawful  authority 
o  construct  a  railway  In  the  road  in  ques- 
lon  under  chapter  250  of  the  Laws  of  1894 
page  374),  and  that  without  such  consent 
he  defendant  is  without  authority  of  law  to 
■oustruct  and  operate  Its  proposed  railway. 
)n  the  other  hand,  the  defendant  contends 
hat  such  consent  Is  not  required  In  the  case 
>f  its  road.  It  claims  support  In  this  con- 
ention  In  chapter  192  of  the  Laws  of  1893 
page  342}. 


The  complainant  is  the  owner  of  property 
abutting  on  the  road.  The  proposed  rail- 
way will  pass  over  his  land  which  lies  In 
that  road.  That  land  is  subject  to  the  servi- 
tude of  the  public  road,  and  the  complainant 
cannot  object  to  any  use  of  the  highway 
which  1b  within  the  limits  of  that  servitude. 
If  the  railway  be  an  additional  servitude,  no 
act  of  the  legislature  can  impose  it  upon  his 
land  against  his  will  without  providing  for 
his  compensation.  If  a  law  gives  the  de- 
fendant the  right  to  build  and  operate  such 
an  additional  servitude,  it  cannot  avail  it- 
self of  the  right  until  It  shall  first  make  just 
compensation  to  the  owner  of  the  land, 
either  by  agreement  or  through  condemna- 
tion authorized  by  statute,  and  equity  will 
restrain  It  from  entering  upon  the  land 
until  that  compensation  be  made.  If  such 
a  railway  be  not  an  additional  servitude, 
and  the  railway  company  attempt  to  build 
it,  opening  the  highway  for  that  pur- 
pose, without  first  obtaining  lawful  authori- 
ty to  do  so,  It  creates  a  public  nuisance  by 
rendering  the  highway  wholly  or  partially 
impassable.  Such  a  nuisance  does  not  take 
property  by  imposing  an  additional  burden 
upon  It  It  inconveniences  and  annoys  the 
public.  An  individual  cannot  ask  redress 
against  such  a  nuisance  by  injunction,  -un- 
less he  suffers  therefrom  some  private,  di- 
rect, and  material  damage,  distinct  from 
that  which  is  suffered  by  the  public  at  large. 
The  mere  fact  that  he  uses  the  road  more 
frequently  than  others  of  the  general  public, 
and  therefore  suffers  more  from  the  nui- 
sance than  others,  does  not  present  a  dls* 
tlnct  injury.  Such  injury  is,  in  character, 
the  same  that  others  of  the  public  suffer. 
The  difference  between  the  individual  re- 
ferred to  and  the  others  of  the  public  is  on- 
ly in  degree  of  suffering.  Redress  against 
such  a  nuisance  Is  had  by  indictment  by 
action  Instituted  by  the  township  authorities 
having  charge  of  the  road,  or  by  proceedings 
at  the  instance  of  the  attorney  general.  In 
absence  of  proof  of  special  material  dam- 
age, distinct  in  character  from  that  which 
the  public  suffers,  irreparable  in  character, 
the  complainant  cannot  have  the  assistance 
of  equity  by  injunction  to  restrain  the  cre- 
ation or  maintenance  of  such  nuisance. 

Thus  understanding  the  law,  I  am  of  opin- 
ion that  the  complainant  has  no  standing  in 
the  present  application  for  preliminary  in- 
junction, on  the  ground,  merely,  that  the  de- 
fendant proceeds  with  the  disturbance  of 
the  highway  without  due  authority  of  law. 
His  case  must  rest  upon  a  finding  (a)  that 
the  defendant  Is  about  to  permanently  im- 
pose an  additional  servitude  upon  his  land, 
and  thus  take  an  interest  in  it  without  first 
making  just  compensation  in  virtue  of  legis- 
lative authority;  or  (b)  that  he  Is  about  to 
suffer  some  direct  material  Injury,  distinct 
in  character  from  that  suffered  by  the  pub- 
lic, which  is  to  be  deemed  Irreparable  by 
the  remedies  which  the  law  makes  avail- 
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able.  Under  the  first  of  these  propositions 
the  complainant  claims  that  the  construc- 
tion of  a  railway  upon  a  country  road  Is  the 
Imposition  of  additional  servitude  upon  that 
highway,  insisting,  with  much  reason,  that 
there  Is  a  marked  distinction  between  the 
servitude  of  land  for  country  roads  and  the 
servitude  of  land  for  city  streets.  The  ques- 
tion presented  by  this  claim  has  never  been 
settled  In  this  state.  The  decision  of  the 
supreme  court  of  Pennsylvania,  in  Pennsyl- 
vania R.  Co.  v.  Montgomery  Co.  Pass.  Ry. 
Co.,  31  Atl.  468,  to  which  I  have  been  re- 
ferred, rests  upon  the  character  of  the  servi- 
tude imposed  in  the  acquisition  of  lands  for 
country  roads  under  statutes  of  Pennsyl- 
vania. We  have  no  similar  decision  in  this 
state  regarding  the  servitude  Imposed  under 
our  road  laws.  The  question,  therefore,  as 
I  have  stated,  Is  an  unsettled  one.  Whether 
or  not,  then,  the  servitude  exists,  is  unset- 
tled, and  therefore  in  doubt,  and  it  follows 
It  Is  doubtful  whether  the  complainant  has 
such  a  property  right  as  he  seeks  to  have 
protected  by  the  preliminary  Injunction  he 
asks  for.  It  has  been  reiterated  in  the  de- 
cisions of  our  courts  that  in  such  a  case  a 
preliminary  Injunction  will  not  Issue.  Re- 
lief, If  granted,  is  to  be  had  at  final  hearing. 
Under  the  second  proposition  the  complain- 
ant does  not  allege  facts  which  show  that  he 
is  about  to  suffer  some  direct,  material  in- 
jury, distinct  In  character  from  that  which 
Is  suffered  by  the  public  generally.  The  al- 
legations of  the  bill  relate  to  injury  and  In- 
convenience in  the  use  of  the  road,  caused 
by  the  obstruction  which  the  work  of  con- 
struction of  the  railway  and  the  existence  of 
Its  rails  after  construction  will  cause.  Such 
Injury  will  be  common  to  the  entire  public, 
including  the  complainant  It  Is  not  a  dis- 
tinct, special  Injury  to  him.  It  is  true,  the 
bill  contains  the  general  allegations  "that 
the  building  and  conducting  of  said  railroad 
upon  the  roadbed  of  said  public  highway 
will  work  Irreparable  Injury"  to  the  com- 
plainant and  his  property,  and  that  neces- 
sary grading  and  excavations  will  work  "ir- 
reparable Injury"  to  him,  and  "that  the  set- 
ting of  poles  in  the  sidewalks  on  the  side 
of  the  road,  which  Is  owned  and  which  be- 
longs to  the  property  owners  abutting  said 
road,  will  work  "Irreparable  injury"  to  him; 
but  such  allegations  lack  the  specific  defl- 
niteness  necessary  to  induce  the  action  of 
the  court.  The  precise  Injury  which  is  spe- 
cial, distinct,  and  irreparable  in  character 
must  be  sharply  pointed  out  upon  such  an 
application  as  this,  and  be  duly  supported 
by  the  proofs.    I  will  deny  the  motion. 


TRUAX  t,  PENNSYLVANIA  R.  CO. 

(Supreme  Court  of  New  Jersey.     Nov.  7,  1895.) 
Pumsing— Answer— Malicious  Prosecution. 
1.  Where  there  are  two  counts  in  the  decla- 
ration, one  in  case,  and  the  other  in  trespass  vi 


et  armls,  it  is  •irregular  to  put  in  one  plea  of  the 
general  issue  to  both. 

2.  It  is  not  a  good  plea  to  a  malicious  p<«os*»- 
cution  that  the  defendant  submitted  affidavits    to 
a  supreme  court  commissioner,  who,  being   sat- 
isfied, made  an  order  for  ball. 
(Syllabus  by  the  Court) 

Action  by  William  0.  Truax  against  the 
Pennsylvania  Railroad  Company.  Demurrer 
to  plea  sustained. 

Argued  February  term,  1895,  before  BEAS- 
LEY,  C.  J.,  and  DEPUE,  REED,  and  GUM- 
MERE,  JJ. 

William  H.  Carson,  for  plaintiff.  Samuel 
H.  Grey,  for  defendant 

BEASLBY,  O.  J.   This  case  Is  before  tbe 

court  on  demurrer.  The  action  Is  In  tort. 
the  first  count  laying  a  malicious  prosecu- 
tion, and  the  second  a  false  imprisonment. 
These  two  causes  of  action  with  respect  to 
form  are  diverse,  tbe  first  being  in  case. 
the  second  In  trespass  vi  et  armls.  There 
is  a  Joint  plea  of  the  general  Issue,  embra- 
cing  both  counts,  which,  of  course,  is  irreg- 
ular. It  is  framed  In  case,  and  therefore  is 
applicable  only  to  the  first  count.  I  am 
inclined  to  think  such  a  plea  Is  bad,  as  it 
is  pleaded  to  both  counts,  and,  In  strictness, 
it  applies  only  to  one.  This  defect  seems  to 
have  escaped  attention,  and  It  is  the  second 
plea  above  to  which  exception  has  been  tak- 
en. This  plea  is  special,  and  is  put  in  as 
an  answer  to  both  these  causes  of-  action 
just  attended  to.  For  the  sake  of  perspicu- 
ity, It  should  be  stated  that  the  first  count 
alleges  that  the  defendant  not  then  having 
any  reasonable  or  probable  cause  of  action. 
etc.,  falsely  and  maliciously  caused  and  pro- 
cured to  be  sued  and  prosecuted  out  of  the 
supreme  court  of  the  state  of  New  Jersey 
"a  certain  writ  of  capias  ad  respondendum."' 
It  is  then  shown  that  the  plaintiff  was  ar- 
rested and  Imprisoned  by  virtue  of  that  pro- 
cess. To  this  ground  of  action  the  defend- 
ant pleaded  (In  the  language  of  the  brief 
of  counsel)  "that  before  the  time  of  the  said 
arrest  defendant  had  applied  to  one  James 
M.  Cassedy,  a  supreme  court  commissioner  of 
New  Jersey,  having  the  lawful  power  to  hold 
to  bail  when,  in  his  judgment,  good  cause  was 
shown,"  etc.,  "and  submitted  to  said  commis- 
sioner certain  affidavits  of  witnesses  to  the  ef- 
fect that  said  plaintiff,  while  In  the  employ  of 
defendant,  and  as  defendant's  agent,  had  mis- 
appropriated large  sums  of  money  belong- 
ing to  defendant;  and  that  thereupon  said 
commissioner  did  adjudicate  and  determine 
that  said  plaintiff  had  fraudulently  contract- 
ed a  debt  to  said  defendant,  and  said  com- 
missioner did  thereupon  order,  by  writing 
under  his  hand,  that  said  plaintiff  should  be 
held  to  ball,"  etc.  That  this  plea  Is  not  a 
defense  tc  the  charge  of  a  malicious  pros- 
ecution appears  to  me  to  be  entirely  plain. 
Its  palpable  defect  Is  that  it  does  not  neg- 
ative directly  or  Indirectly  either  the  malice 
charged,  or  the  want  of  probable  cause.  The 
fact  that  the  defendant  presented  an  afflda 
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rit  showing  certain  facts  tending  to  prove 
the  criminal  guilt  of  the  plaintiff  in  the  mat- 
ter in  question  is  not  In  negation  of  either 
one  or  the  other  of  these  essential  elements 
of  the  present  action.  The  defendant  may 
have  presented  intentionally  to  the  commis- 
sioner an  Imperfect  or  garbled  account  of 
the  transaction,  and  may  at  the  time  have 
been  fully  convinced  of  the  plaintiff's  in- 
nocence. No  court  has  ever  held  that  the 
decision  of  a  person  acting  In  a  judicial  or 
quasi  judicial  capacity  on  a  sworn  state- 
ment which  may  contain  only  a  part  of  the 
essential  facts  known  to  the  person  apply- 
ing for  a  capias  will  have  the  effect  of  bar- 
ring a  suit  of  this  character.  By  force  of 
the  admission  of  this  pleading,  the  arrest 
in  question  must  be  regarded  as  having  been 
made  by  this  defendant  without  probable 
cause,  and,  in  the  presence  of  that  admission, 
the  legal  conclusion  must  be  that  these  affi- 
davits upon  which  the  capias  was  awarded 
did  not  present  all  the  facts  known  to  the 
defendant  The  result  is  that,  the  plea  be- 
ing addressed  to  both  counts  and  exhibiting, 
no  defense  to  one  of  them  is  bad  as  to  both. 
Let  the  plaintiff  take  Judgment  on  this  Is- 
sue, with  leave  to  the  defendant  to  plead  de 
novo. 


8TATE  (BIDDLB  et  al.,  Prosecutors)  v. 

MAYOR,  ETC.,  OF  BOROUGH 

OF  RIVERTON. 

(Supreme  Court  of  New  Jersey.     Nov.  7,  1885.) 

Poweb  or  Boroughs  to  Issus  Bonos — Validity 
or  Ordinance — Certiorari. 

1.  Boroughs  formed  under  the  act  of  April 
2.  1891  (Laws  1891,  p.  280).  are  not  empowered 
by  the  act  of  March  28,  1892  (Laws  1892,  p. 
322),  to  issue  bonds,  the  proceeds  of  which  are 
to  be  used  for  the  purchase  or  erection  of  an  elec- 
tric plant  for  lighting  either  the  houses,  stores, 
etc..  of  the  citizens,  or  the  streets  and  alleys  of 
such  boroughs. 

2.  The  act  of  March  28,  1892,  gives  author- 
ity to  any  borough  to  issue  bonds,  the  proceeds 
of  which  are  to  be  used  for  certain  specified  pur- 
poses. It  requires  the  borough  council,  before 
issuing  such  bonds,  to  submit  by  ordinance  to  the 
vote  of  the  electors  of  the  borough  the  question 
whether  or  not  such  bonds  should  be  issued. 
One  of  the  conditions  precedent  to  the  passage 
of  such  an  ordinance  is  the  presentation  to  coun- 
cil of  a  petition  or  consent  signed  by  the  owners 
of  property  in  the  borough  amounting  to  more 
than  one-half  the  taxable  value  of  all  the  property 
therein  as  shown  by  the  assessor's  duplicate  ol 
the  preceding  year.  Held:  (1)  That  when  such 
a  borough  has  been  formed  since  the  last  pre- 
ceding assessment  for  taxes,  the  duplicate  of  the 
nwpssor  of  the  township  out  of  which  such  bor- 
ough has  been  formed  is  the  duplicate  intended 
by  the  act;  and  (2)  that  if  council,  at  the  pas- 
sage of  such  an  ordinance,  had  before  it  a  peti- 
<inn  and  consent  signed  by  the  owners  of  the  req- 
uisite amount  of  taxable  property,  and  communi- 
cations from  four  of  the  signers,  retracting  such 
•■onsent  and  desiring  their  names  to  be  removed 
from  the  petition,  no  power  existed  to  pass  the 
ordinance  If  the  taxable  value  of  the  retracting 
•iftners,  when  deducted  from  the  taxable  value 
of  the  property  shown  by  the  petition,  reduced 
the  latter  below  the  amount  required  by  the  act. 


8.  A  taxpayer  in  such  a  borough  is  entitled 
to  a  certiorari  to  review  such  an  ordinance  and 
the  proceedings  touching  the  same. 
(Syllabus  by  the  Court) 

Certiorari  in  the  name  of  the  state  at  the 
suit  of  Charles  M.  Biddle  and  others  against 
the  mayor  and  common  council  of  the  bor- 
ough of  Rlverton  to  review  an  ordinance  by 
defendant  borough  directing  an  election  to  be 
held  In  that  borough  to  determine  for  or  against 
the  issuance  of  Improvement  bonds  for  electric- 
al lighting  of  the  borough  and  the  proceedings 
concerning  the  same.  The  return  shows  that 
an  election  was  held  under  the  ordinance, 
resulting  in  a  majority  in  favor  of  issuing 
such,  bonds.    Judgment  for  prosecutors. 

Argued  June  term,  1895,  betfore  VAN  SYOK- 
EL,  LIPPINCOTT,  and  MAGIB,  JJ. 

Mark  R.  Sooy,  for  prosecutors.  Clarence 
T.  Atkinson,  for  the  borough. 

MAGIE,  J.  Counsel  for  the  borough  first 
contend  that  the  certiorari  In  this  case  was 
lmprovidently  allowed.  The  borough  was 
incorporated  under  the  "Act  for  the  forma- 
tion and  government  of  boroughs,"  approved 
April  2,  1891  (Laws  1891,  p.  280).  The  pro- 
ceedings before  us  were  taken  under  the 
provisions  of  the  "Act  concerning  bor- 
oughs," approved  March  28,  1892  (Laws 
1892,  p.  322).  The  latter  act  authorizes  the 
issue  by  any  borough  of  improvement  bonds, 
the  proceeds  of  which  are  directed  to  be  ap- 
propriated by  its  council  to  the  payment  and 
cancellation  of  Indebtedness  incurred  or  to 
be  incurred  for  certain  specified  purposes. 
It  provides  for  an  election  at  which  the  vot- 
ers of  the  borough  may  vote  in  favor  of  or 
against  the  issue  of  such  bonds,  and  that,  if 
a  majority  vote  against  such  issue,  it  shall 
not  be  made.  The  ordinance  shows  the  pur- 
pose of  the  issue  of  the  proposed  bonds  to 
be  "the  purchase  and  erection  of  an  electric 
light  plant  for  lighting  said  borough." 

It  Is  thereupon  contended:  First  That 
prosecutors  have  no  standing  to  sue  out  this 
writ.  But  it  is  now  settled  that  after  the 
allowance  of  a  certiorari  the  right  of  prose- 
cutors to  the  writ  will  be  assumed,  in  the 
absence  of  proof  to  the  contrary.  State  v. 
Mayor,  etc.,  of  Borough  of  Neptune  City 
(Sup.)  30  Atl.  529;  Id.  (Err.  &  App.)  32  AtJ. 
220.  There  is  no  such  proof.  On  the  con- 
trary, it  appears  that  prosecutrix  is  the  own- 
er of  taxable  property  in  the  borough.  As 
such  she  may  prosecute  a  certiorari  to  re- 
view this  proceeding,  which  tends  to  burden 
the  taxing  district  with  debt  Middleton  v. 
Robbing,  54  N.  J.  Law,  566,  25  Atl.  471.  If 
the  other  prosecutor,  who  is  her  husband,  is 
Improperly  Joined,  or  if  the  writ  should  be 
Indorsed  in  the  name  of  the  state,  the  error 
is  amendable.  Long  Branch  v.  Sloane,  49 
N.  J.  Law,  356,  8  Atl.  101,  and  cases. 

It  is  next  contended  that  although  the 
election  resulted  In  favor  of  the  issue  of 
bonds,  yet  that  the  council  Is  not  bound  to 
Issue  them  because  It  still  has  a  discretion 
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whether  or  not  to  purchase  and  erect  the 
electric  plant  proposed;  that  the  discretion 
may  be  exercised  against  such  purchase  or 
erection,  In  'which  event  no  bonds  could  be 
issued,  and  that  prosecutrix,  although  a  tax- 
payer, Is  not  now  Injured,  and  perhaps  nev- 
er may  be  Injured,  by  these  proceedings.  It 
may  be  questioned  whether  this  construc- 
tion of  the  act  of  1892  Is  admissible,  and 
whether  council  could  not  be  compelled  by 
mandamus  to  proceed  with  the  scheme  to 
which  a  majority  of  the  voters  have  given 
their  adhesion.  But  the  contention  cannot 
prevail.  It  has  been  settled  in  the  court  of 
errors  that  when  a  proceeding  of  such  a 
character  Is  put  in  motion,  which,  In  its  out- 
come, is  calculated  to  specially  touch  a  per- 
son adversely,  he  may  prosecute  a  certiorari 
for  Its  review  before  final  action,  although 
there  Is  no  certainty  that  such  final  action 
will  be  taken.  An  order  for  an  election  un- 
der the  Werts  law  to  determine  whether  the 
minimum  fee  for  license  In  a  township 
should  not  be  $5,000  was  allowed  to  be  ques- 
tioned by  certiorari  although  no  election  had 
been  held,  and  there  was  nothing  to  show 
that,  If  held,  it  would  have  resulted  in  fixing 
that  minimum.  Mlddleton  v.  Robbins,  nbl 
supra.  The  case  before  us  Is  stronger,  for 
the  election  has  been  held,  and  the  bonds 
may,  and  perhaps  must  be,  issued. 

We  must  therefore  examine  prosecutors' 
objections  to  the  ordinance  and  proceedings. 
It  is  first  contended  In  their  behalf  that  the 
borough  is  not  empowered  to  "purchase  or 
erect  an  electric  light  plant  for  lighting  the 
borough"  to  meet  the  expenses  of  which 
these  bonds  are  proposed  to  be  issued.  If 
this  be  so,  the  ordinance  is  ultra  vires. 
Among  the  powers  conferred  upon  boroughs 
formed  under  the  act  of  1891  is  included 
that  of  passing  ordinances  "for  lighting  the 
streets  and  alleys"  in  the  borough.  Laws 
1891,  p.  281,  8  17.  Counsel  of  the  borough 
concedes  in  his  brief  that  the  true  Intent  of 
the  ordinance  Is  to  provide  means  for  pro- 
curing an  electric  plant,  not  only  to  light  its 
streets  and  alleys,  but  also  to  supply  Its  citi- 
zens with  electric  lighting  in  houses,  stores, 
etc.,  and  contends  that  this  is  within  the 
power  of  the  borough.  If  this  be  the  scheme, 
the  contention  cannot  be  maintained.  The 
grant  of  power  extends  no  further  than  to 
the  lighting  of  streets  and  alleys,  and  the 
grant  thus  expressed  excludes  any  Implica- 
tion that  It  extends  to  any  other  purpose. 
Every  act  In  excess  of  the  exercise  of  the 
power  as  granted  is  obviously  ultra  vires. 
But  It  is  not  clear  that  this  admission  of 
counsel  should  be  accepted  as  determining 
the  purpose  of  this  proceeding.  The  ordi- 
nance declares  that  the  plant  to  be  pur- 
chased or  erected  is  to  be  for  "lighting  said 
borough."  This  may  be  construed— not  un- 
reasonably—to intend  such  lighting  only  as 
there  was  power  to  do.  If  the  secret  pur- 
pose of  council  extended  to  unauthorized 
acta,  it  could  doubtless  be  restrained  within 


the  limits  of  Its  actual  authority.  The  ques- 
tion, then,  is  whether  the  borough  has  been 
endowed  with  power  to  purchase  or  erect  an 
electric  plant  for  the  purpose  of  lighting  its 
streets  and  alleys.  The  borough  act  of  1891 
not  only  gave  power  to  any  borough  formed 
thereunder  to  light  its  streets  and  alleys,  but 
also  to  lay  pipes  through  streets  for  the  con- 
veyance of  gas,  and  to  provide  for  the  erec- 
tion and  maintenance  of  gas  works.  It  is 
argued  from  this  that  the  power  to  light 
streets  and  alleys  Is  restricted,  and  that  gas 
only  can  be  used  for  that  purpose.  But  this 
is  too  narrow  a  view  of  these  provisions  of 
the  act.  The  express  power  to  light  streets 
and  alleys  doubtless  includes  by  implication 
what  Is  reasonably  appropriate  for  that  pur- 
pose, if  not  prohibited  or  negatived  In  other 
parts  of  the  act.  So,  doubtless,  the  borough 
could  erect  posts,  and  supply  lamps  to  burn 
oil,  to  light  streets  and  alleys.  Perhaps  It 
could  use  electric  power  supplied  by  private 
persons  or  corporations  for  that  purpose. 
But  lighting  by  gas  requires  a  manufactur- 
ing plant  with  the  means  of  transmitting 
the  gas  by  pipes.  So,  lighting  by  electricity 
requires  a  plant  furnishing  power  and  means 
of  transmission  by  wires,  etc.  The  express 
grant  of  power  to  procure  the  plant  and 
means  of  transmission  In  case  of  the  use  of 
gas  in  my  judgment  excludes  the  notion  of 
an  Implied  grant  in  the  other  case.  The  leg- 
islature has  failed  to  confer  on  such  bor- 
oughs the  power  to  purchase  or  erect  an 
electric  lighting  plant.  The  act  of  1892,  un- 
der which  this  proceeding  was  taken,  gives 
no  greater  power.  The  sole  purpose  of  that 
act  is  to  grant  to  all  boroughs  the  power  of 
issuing  bonds  to  meet  expenses  incurred  un- 
der the  powers  conferred  or  to  be  conferred 
upon  them.  The  supplement  to  the  borough 
act  of  1891,  which  was  approved  February 
28,  1893,  does  not  extend  the  power  of  these 
boroughs  in  respect  to  the  matter  Involved 
in  this  contest  Laws  1893,  p.  65.  The  re- 
sult is  that  the  ordinance  and  the  proceed- 
ings dependent  thereon  cannot  be  sustained. 
While  the  case  Is  thus  disposed  of,  it  will 
not  be  amiss  to  discuss  another  objection  by 
prosecutors,  which  Involves  an  important 
matter  of  practice  In  these  proceedings.  The 
power  of  the  borough  council  to  direct  an 
election  under  the  act  of  1892  depends  upon 
two  precedent  conditions.  It  must  first  have 
passed  a  resolution  fixing  the  amount  of 
bonds  It  deems  necessary  to  issue.  Next  it 
must  have  received  and  filed  a  petition  and 
consent  In  writing,  signed  by  the  owners  of 
more  than  one-half  in  value  of  the  taxable 
property  in  the  borough  as  shown  by  the  as- 
sessor's duplicate  for  the  preceding  year. 
This  borough  had  been  formed  since  the  last 
preceding  assessment  for  taxes.  There  was 
no  assessor's  duplicate  for  the  preceding 
year,  except  that  of  the  assessor  of  the 
township  out  of  which  the  borough  had  been 
formed.  The  contention  Is  that  such  dupli- 
cate is  not  that  intended  by  the  act  of  1892. 
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and  therefore  that  the  second  condition  pre- 
cedent to  the  passage  of  this  ordinance  did 
not  and  could  not  exist  Bnt  this  contention 
i-annot  prevail.  The  act  will  be  satisfied  by 
any  duplicate  which  shows  the  taxable  val- 
ue of  property  In  the  borough  In  the  preceding 
year,  by  whomsoever  made.  The  township 
duplicate  filled  the  requirements  of  the  act. 
It  appears  that  on  December  31,  1894,— the 
day  when  the  ordinance  in  question  passed, 
—a  paper  signed  by  owners  of  taxable  prop- 
erty in  Blverton  was  presented  and  filed.  It 
purported  to  give  consent  to  the  issue  of 
bonds  proposed  by  the  ordinance.  Taking 
the  taxable  value  of  the  property  In  the  bor- 
ough to  be  the  amount  counsel  for  the  bor- 
ough claims  to  be  shown  by  the  township 
duplicate  of  the  preceding  year,  the  paper 
presented  to  council  footed  to  over  one-half 
thereof.  But  that  paper  had  been  signed  be- 
fore December  20,  1894.  Council  met  on 
that  day,  and,  although  the  paper  was  not 
then  presented,  the  members  knew  of  It 
Four  of  the  persons  who  had  signed  It,  by 
communications  in  writing  presented  to  the 
council  on  that  day,  gave  notice  that  they 
withdrew  their  consent  and  request,  and  de- 
sired their  names  to  be  removed' from  the 
paper.  Without  their  names,  paper  would 
not  be  signed  by  the  owners  of  the  required 
amount  of  taxable  property.  On  December 
31,  1894,  council,  having  before  It  this  paper, 
and  also  the  communications  of  four  of  Its 
signers,  withdrawing  their  consent  and  re- 
quest Indicated  by  their  signatures,  passed 
the  ordinance  In  question.  In  my  judgment 
it  exceeded  Its  powers  in  so  doing,  for  It  did 
not  have  before  it  the  petition  and  consent 
of  the  required  number  of  owners  of  tax- 
able property.  The  consent  appearing  from 
the  petition  was  negatived  by  the  other 
communications.  For  this  reason,  also,  the 
ordinances  and  proceedings  must  be  set 
aside. 


THIEL  v.  BULLS  FEBBY  LAND  CO. 

'Supreme  Court  of  New  Jersey.     Nov.  7,  1895.) 

Eviction  of  Tbxast— Trespass— Damages. 

1.  If  a  tenant  holding  over  after  the  expira- 
tion of  his  term  be  evicted  by  force  by  bis  land- 
lord, an  action  of  trespass  is  one  of  his  legal  rem- 
edies. 

2.  The  statute  of  this  state  vests  in  the  per- 
son in  peaceable  possession  of  land  a  right  to 
bold  the  property  against  a  forcible  entry,  and 
for  an  invasion  of  such  right  snit  can  be  brought 

3.  In  such  cases  the  tenant  can  recover 
only  nominal  damages  for  the  deprivation  of  the 
possession. 

(Syllabus  by  the  Court) 

Rule  to  show  cause  to  the  circuit  court 
Hudson  county;  before  Justice  Lippincott 

Action  by  August  Thlel  against  the  Bulls 
Ferry  Land  Company.  Judgment  for  plain- 
tiff. Bole  to  show  cause  why  new  trial 
should  not  be  granted.    Granted. 

Argued  June  term,  1896,  before  BBAS- 
LEY,  a  J,  and  DIXON  and  GUMMEBB,  JJ. 


Collins  &  Oorbln,  ttr  plaintiff.  George  L. 
Becord,  for  defendant 

BEASLEY,  C.  J.  This  suit  Is  founded  on 
an  alleged  eviction  by  a  landlord  of  his  ten- 
ant The  plaintiff,  Thlel,  held  the  premises 
under  a  written  demise  made  by  the  defend- 
ant for  a  term  of  years,  such  Instrument 
containing  a  provision  that  In  case  of  a 
breach  by  the  lessee  of  any  of  his  covenants 
the  lessor  might  re-enter.  On  the  allega- 
tion of  certain  breaches  the  company  evicted 
the  plaintiff,  using  violence  to  his  person, 
though  to  the  extent  only  that  was  neces- 
sary to  effect  his  dispossession.  The  dam- 
ages claimed  are  those  proceeding  from  two 
sources,  to  wit  by  reason  of  the  assault  up- 
on bis  person;  and,  second,  his  loss  by  rea- 
son of  having  been  deprived  of  the  use  of 
the  premises.  It  will  elucidate  the  view  to 
be  expressed  on  the  question  of  law  that  Is 
argued  in  the  briefs  of  counsel  for  me  to 
state  that  the  court  has  concluded  that  on 
the  uncontested  facts  it  is  clear  that  the 
plaintiff,  at  the  time  of  his  expulsion,  was 
unlawfully  withholding  the  possession  of 
the  property  from  the  defendant  He  had 
In  the  plainest  manner  forfeited  his  lease, 
by  the  violation  of  his  covenant  with  respect 
to  the  number  of  men  to  be  continually  em- 
ployed in  the  mines.  So  manifest  Is  this 
omission  that  it  is  hot  deemed  necessary  to 
exhibit  the  facts  which  led  the  court  to  this 
conclusion.  Starting  then  from  this  prem- 
ise, we  approach  the  legal  aspect  of  the  case. 

It  is  insisted  on  the  part  of  the  defense 
that  by  the  clear  weight  of  authority  in  this 
country  and  In  England  a  landlord  on  the 
determination  of  a  lease  Is  entitled  to  re- 
move his  tenant  using  no  unnecessary  force. 
That  the  defendant  was  guilty  of  a  forcible 
entry  and  detainer  Is  not  denied,  but  It  Is 
Insisted  that  this  being  granted,  the  pres- 
ent action  of  trespass  will  not  lie.  This 
view  of  the  defense  is  founded  on  the  theory 
that  as  at  common  law,  when  a  man  had  a 
right  of  entry  he  was  permitted  to  enter 
with  force  and  arms,  the  only  remedy  for 
such  an  eviction  Is  that  provided  in  the  stat- 
ute concerning  forcible  entries  and  detain- 
ers. At  common  law,  while  such  disposses- 
sion was  indictable,  no  civil  remedy  exist- 
ed against  a  person  who,  having  the  right 
took  possession  of  his  own  land  by  force; 
and  the  consequence  has  been  that  it  has 
long  been  held  by  the  English  courts  that 
since  the  act  of  parliament  on  the  subject 
the  only  redress  possessed  by  the  person 
thus  evicted  is  that  prescribed  In  the  act  it- 
self, and  which  is  to  cause  himself  to  be 
restored  to  the  possession  In  the  method 
therein  defined.  Similar  statutes  in  this 
country  have  received  a  similar  construc- 
tion. The  view  forming  the  ratio  decidendi 
In  these  cases  is  that  such  statutes  were  not 
Intended  to  confer  any  civil  right  upon  the 
tenant  who  was  holding  the  land  against 
the  rightful  owner.    The  decisions  on  the 
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subject  will  be  found  fully  collected  In  3 
Walt,  Act  &  Def.  tit.  "Forcible  Entry  and 
Detainer,"  and  tinder  same  title  in  8  Am.  & 
Eng.  Enc.  Law,  104.  There  are  some  of  the 
American  courts  that  bare  maintained  the 
opposite  doctrine  from  that  above  expressed. 
But 'It  does  not  seem  to  me  that  It  would 
serve  any  useful  purpose  to  collate  and 
criticise  this  line  of  cases,  for  they  consist 
of  the  construing  of  statutes  that  are  not,  ex- 
cept in  a  general  way,  similar  to  our  own. 
It  is  the  statute  of  this  state  that  is  to  be 
enforced,  and  which  consequently  needs 
alone  to  be  expounded.  The  single  question 
Is,  does  such  statute  confer  a  right  on  a 
person  in  the  actual  and  peaceable  posses- 
sion of  land  to  hold  such  possession  against 
the  owner,  haying  in  the  law  the  right  to 
possession?  This  interrogatory  must,  I 
think,  be  answered  in  the  affirmative.  That 
the  use  of  force  on  the  part  of  the  owner  is 
made  a  wrong  done  to  the  person  in  posses- 
sion seems  to  be  a  doctrine  plainly  written 
on  the  face  of  our  act.  The  first  section  con- 
tains an  express  prohibition  against  any  per- 
son's entering  upon  lands  except  in  a  peace- 
able manner.  This  is  a  provision  conferring 
a  benefit  on  the  possessor.  It  secures  him 
against  all  danger  of  a  dispossession  by  vio- 
lence. The  statute  then  provides  for  a  vio- 
lation of  this  prohibition  by  prescribing  a 
summary  proceeding,  in  which,  if  the  pos- 
sessor shall  prove  his  peaceable  possession 
and  a  forcible  ouster,  he  shall  recover  treble 
costs,  and  by  force  of  a  writ  of  restitution 
he  shall  become  "reseised  and  repossessed" 
of  the  premises.  This  return  of  the  prop- 
erty to  him  is  a  strong  Indication  that  as 
between  the  peaceable  occupier  of  the  land 
and  the  owner,  in  the  attitude  of  a  law- 
breaker, the  right  of  possession  for  the  time 
being  is  in  the  former;  and  such  indication 
Is  forcibly  accentuated  by  the  additional  di- 
rection that  if  the  owner  shall  appeal  the 
Judgment  he  shall  give  bond,  with  sureties, 
conditioned  that  he  shall  prosecute  the  said 
certiorari  in  the  supreme  court,  and  if  de- 
feated shall  pay  the  yearly  value  of  the 
premises  in  dispute  from  the  time  of  grant- 
ing the  said  certiorari,  etc.  And  as  the 
complement  of  these  adjustments  we  find 
in  the  statute,  given  to  the  owner,  the  same 
summary  remedy  when  he  is  unlawfully 
kept  by  force  out  of  the  possession  of  the 
land.  In  view  of  these  statutory  arrange- 
ments it  is  claimed  to  be  manifest  that  a 
person  in  the  peaceable  occupation  of  realty 
has  an  exemption  against  a  forcible  evic- 
tion vested  in  him  by  the  law,  and  that  an 
Invasion  of  such  right  constitutes  a  wrong 
remediable  by  the  ordinary  action  of  tres- 
pass. He  is  not  confined  to  the  special  re- 
dress defined  in  the  statute. 

The  result  is  that  the  court  is  of  the  opin- 
ion that  there  was  no  error  in  the  charge  of 
the  Judge  at  the  trial  to  the  effect  that  the 
defendant  was  liable  under  the  evidence, 
whether  the  lease  under  which  the  plaintiff 


was  possessed  was  terminated  or  not,  or 
whether  the  defense  of  force  used  was  nec- 
essary or  not.  This  is  in  harmony  with 
the  view  of  the  court  already  expressed. 
But  touching  the  instruction  to  the  Jury  on 
the  subject  of  the  damages  to  be  awarded 
for  the  loss  by  the  plaintiff  of  the  possession 
of  the  premises  we  are  unable  to  agree.  It 
has  been  already  stated  that  in  the  opinion 
of  the  court  it  was  conclusively  proved  that 
the  plaintiff  was  holding  over  without  right, 
and  it  was  therefore  Incumbent  on  the  Judge 
to  Instruct  the  Jury  that  only  nominal  dam- 
ages would  be  awarded  for  having  been  de- 
prived of  the  possession  of  land  to  which  he 
had  no  right.  On  this  account  the  Judgment 
must  be  reversed,  and  a  venire  de  novo  must 
issue. 


STATE  (PROSSER,  Treasurer,  Prosecutor)    v. 

BEHRENS,  Collector. 
(Supreme  Court  of  New  Jersey.  Nov.  7,  1885.) 
School  Mosbts— Patmbht  to  Town  Trkasorkk. 
School  moneys  collected  by  the  collector 
of  the  town  of  Gnttenberg  must  be  paid  over  by 
him  to  th$  town  treasurer. 
(Syllabus  by  the  Court) 

Application  by  the  state,  on  the  prosecu- 
tion of  Frederick  Prosser,  treasurer  of  (Jut- 
tenberg,  for  mandamus  against  Frederick 
Behrens,  collector  of  Guttenberg.     Granted. 

Argued  November  term,  1895,  before  VAN 
SXCKEL,  MAGIE,  and  LIPPINCOTT,  JJ. 

Randolph,  Condict  &  Black,  for  plaintiff. 
Collins  &  Oorbin,  for  defendant. 

VAN  SYCKBL,  J.  The  question  Is  wheth- 
er the  collector  of  the  town  of  Guttenberg 
shall  be  required  to  pay  over  to  the  treas- 
urer of  the  town  ail  school  moneys  collected 
by  him  for  the  several  school  districts  there- 
in. The  town  charter,  section  4  (P.  L.  18T.9. 
p.  199),  provides  for  the  appointment  of  a 
town  treasurer.  Section  7  requires  the  col- 
lector to  pay  over  to  the  town  treasurer  all 
taxes  collected  by  him.  Section  14  of  the 
act  of  1875  (P.  L.  1875,  p.  612)  provides  "that 
the  treasurer  shall  receive  all  moneys  col- 
lected by  said  corporation  from  the  persons 
who  shall  collect  the  same."  Section  15  re- 
quires the  moneys  collected  by  any  officer 
of  the  town  to  be  paid  over  to  the  treasurer 
within  10  days  after  he  receives  the  same. 
By  the  act  of  1891  (page  506),  relating  to  a 
system  of  public  instruction,  it  is  provided, 
in  section  10,  that  the  collector  shall  receive 
and  hold  in  trust  all  school  moneys,  except 
as  provided  in  section  23  of  the  said  act. 
Section  23  provides  "that  this  act  shall  apply 
to  all  districts  in  this  state,  receiving  any 
portion  of  the  state  school  money,  provided 
that  in  any  district  acting  under  a  special 
charter  or  under  the  provisions  contained 
in  the  charter  of  any  city,  town,  borough  or 
other  municipality,  this  act  shall  apply  only 
so  far  as  is  consistent  with  the  provisions 
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of  such  charter,  and  that  all  such  charters 
ishall  remain  and  be  in  full  force  and  effect, 
the  same  as  if  this  act  had  not  been  passed." 
Section  10  of  the  act  of  1894  provides  that 
the  collector  snail  pay  oat  the  school  mon- 
eys collected  by  him,  and  settle  with  the 
township  committee.  There  is  no  town  com- 
mittee in  the  town  of  Guttenberg  with 
which  a  settlement  can  be  made  by  the  col- 
lector, and  therefore  it  is  Inconsistent  with 
the  provisions  of  the  town  charter  to  apply 
the  act  of  1891  to  this  subject  so  far  as  Gut- 
tenberg  Is  concerned.  The  provisions  of  the 
town  charter  requiring  the  money  to  be  paid 
over  to  the  town  treasurer  is  the  law  of  the 
case,  and  a  mandamus  should  issue  as  ap- 
plied for,  but  without  costs. 


CHAMBERS  v.  NIAGARA  PIRB  INS.  CO. 

(Supreme  Court  of  New  Jersey.     Nov.  7,  1895.) 

Release  and  Discha hob— What  Constitutes. 

The  payment  of  a  less  sum  in  satisfaction 
of  a  lancer  one  is  no  satisfaction. 
(Syllabus  by  the  Court) 

Case  certified  from  circuit  court,  Camden 
county;  Miller,  Judge. 

Action  by  Frank  Chambers  against  the  Ni- 
agara Fire  Insurance  Company.  Judgment 
for  defendant,  and  case  certified.  New  trial 
ordered. 

Argued  June  term,  1895,  before  BEASLEY, 
a  J.,  and  DIXON  and  GUMMERE,  JJ. 

John  J.  Crandall,  for  plaintiff.  John  W. 
Westcott,  for  defendant 

BEASLEY,  C.  J.  The  declaration  contains 
but  a  single  count,  which  avers  that  plain- 
tiff's property  was  insured  against  Are  by 
defendant  and  that  a  flre  having  occurred, 
the  loss  thereby  sustained  was  liquidated  by 
the  plaintiff  and  defendant  at  the  sum  of 
$116.  The  suit  was  for  the  amount  thus  as- 
certained. 

The  pleas  were,  first,  the  general  Issue; 
second,  a  release  of  all  claims  and  demands. 
This  latter  plea  is  obviously  bad  upon  its 
face.  It  professes  to  be  a  release  of  all  de- 
mands, but  shows  no  consideration  for  such 
a  discharge,  and  it  does  not  appear  to  be  un- 
der seal.  Besides  this,  when  the  facts  were 
developed  at  the  trial,  both  it  and  the  plea 
of  the  general  issue  were  plainly  Inapplicable, 
for  both  of  them  related,  as  the  defenses  so 
net  up  were  pleaded,  to  the  time  of  the  com- 
mencement of  this  action,  while  at  the  trial 
It  was  shown  that  defense  relied  on  had  oc- 
curred after  the  test  of  the  writ.  The  fact 
so  relied  on  was  that,  during  the  pendency 
of  the  suit  the  defendant  had  settled  with 
the  plaintiff,  paying  him  $75  in  satisfaction 
of  bis  claim,  and  costs.  Although  such  de- 
fense was  not  admissible  by  force  of  the 
pleadings,  nevertheless,  as  it  was  received 
by  the  court  and  counsel  without  noticing  its 
Irrelevancy  to  the  Issues  apparent  upon  the 


record,  It  becomes  now  necessary  to  consider 
the  disposition  that  was  made  of  it  at  the 
trial. 

The  facts  to  be  regulated  were  these:  The 
plaintiff  proved  the  statement  in  his  declara- 
tion that  his  loss  was  $116,  as  agreed  upon  by 
himself  and  defendant  I  do  not  understand 
that  there  was  any  dispute  on  this  head. 
By  way  of  defense,  the  company  showed  that, 
after  suit  brought  the  defendant  had  agreed 
to  take  for  this  claim  the  sum  of  $75,  which 
they  paid  to  him.  In  behalf  of  the  plaintiff. 
It  was  contended  that  this  settlement  had 
been  obtained  from'  him  by  false  and  fraud- 
ulent representations,  and,  the  evidence  being 
conflicting  upon  the  subject  that  contro- 
versy was  properly  submitted  to  the  jury. 
But  with  respect  to  the  other  question  in  the 
case,  as  to  the  effect  of  such  settlement,  the 
charge  of  the  court  was  plainly  erroneous. 
The  Instruction  was  that  if  the  $75  was  paid 
by  the  defendant,  and  was  accepted  in  full 
satisfaction  on  the  plaintiff's  demand  of  $116, 
then  they  were  to  find  for  the  defendant. 
The  contradictory  of  this  proposition  has  al- 
ways been  held  in  this  state.  Our  decisions 
have  followed  the  ruling  in  this  respect  es- 
tablished tn  the  leading  case  of  Cumber  v. 
Wane,  1  Strange,  426.  It  was  there  decided 
that  the  payment  of  a  less  sum  in  satisfaction 
of  a  larger  one,  as  of  £5  for  £15,  was  no  sat- 
isfaction. If,  therefore,  in  this  case  the  plain- 
tiff's demand  was  for  a  sum  entirely  liqui- 
dated, and  the  payment  was  of  a  sum  less 
than  the  amount  so  due,  the  release  in  ques- 
tion was  nugatory,  being  devoid  of  all  consid- 
eration. The  circuit  court  should  be  advised 
that  there  should  be  a  new  trial. 


ROGERS  v.  STATE. 
(Supreme  Court  of  New  Jersey.     Nov.  7,  1895.) 
Intoxicatino   Liquors— Sale  Without  License. 

1.  An  indictment  charging  the  Bale  of  liquor 
without  license  to  various  persons,  without  show- 
ing either  the  place  of  sales  or  that  they  were 
habitual,  does  not  disclose  an  offense  within  the 
scope  of  the  supplement  to  the  crimes  act  (P.  L. 
1893.  p.  193). 

2.  It  must  be  shown  that  the  sales  were  such 
that  thereby  the  seller  would,  at  common  law, 
have  been  deemed  the  keeper  of  a  disorderly 
house. 

(Syllabus  by  the  Court.) 

Error  to  court  of  quarter  sessions,  Mon- 
mouth county;  Conover,  Higgins,  and  Morris, 
Judges. 

Edward  Rogers  was  convicted  of  selling  liq- 
uor without  a  license,  and  brings  error.  Re- 
versed. 

Argued  June  term,  1895,  before  BEASLEY, 
O.  J.,  and  DIXON  and  GUMMERE,  JJ. 

Charles  E.  Cook  and  R.  T.  &  W.  B.  Stout. 
for  plaintiff  in  error.  Charles  H.  Ivins,  for 
the  State. 

BEASLEY,  0.  J.  The  indictment  in  thlr 
case  charges  that  the  defendant  sold  liquor  t 
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various  persons  without  having  obtained  a 
license.  It  does  not  assert  that  such  sales 
were  made  In  any  house  or  particular  place  In 
the  township.  By  force  of  this  charge  the 
defendant  has  been  convicted,  and  has  been 
sentenced  to  pay  a  fine  of  $300,  and  to  stand 
imprisoned  In  the  county  Jail  for  the  period 
of  three  months.  This  Judgment  is  sought  to 
be  Justified  on  the  theory  that  the  proofs  mak- 
ing a  case  against  the  defendant  brings  his  of- 
fense within  the  operation  of  the  supplement 
to  the  crimes  act,  approved  March  10,  1893  (P. 
L.  1893,  p.  193).  While  this  is  true  as  to  the 
facts  established,  the  legal  difficulty  Is  not 
thereby  relieved,  inasmuch  as  there  is  no 
charge  In  the  indictment  corresponding  to 
these  proofs.  According  to  the  testimony,  the 
defendant's  offense  consisted  in  habitually 
selling  liquor  unlawfully  In  a  certain  building 
In  his  possession,  and  this  transgression 
would,  at  common  law,  have  rendered  the  de- 
fendant guilty  of  keeping  a  disorderly  house. 
This  effect  is  frustrated  by  the  supplement  to 
the  crimes  act,  above  cited,  for  it  expressly 
declares  that,  "where  the  offense  sought  to 
be  punished  consists  wholly  in  the  unlawful 
sale  of  spirituous,  vinous,  malt  or  brewed 
liquors,"  then  in  that  case  the  person  so  sell- 
ing shall  not  be  indicted  for  the  offense  tf 
maintaining  a  common-law  nuisance  or  keep- 
ing a  disorderly  house;  and  provides  that  in 
all  such  cases  the  indictment  shall  be  in  form 
for  the  sale  of  Intoxicating  liquors  contrary  to 
law.  After  this  follows  a  provision  that  in 
case  of  conviction  of  such  unlawful  sale  of 
any  of  such  liquors  the  person  or  persons  so 
convicted  shall  be  punished  as  In  and  by  said 
section  192  of  the  said  act  for  the  punishment 
of  crimes  is  provided.  This  supplement  has 
this  effect:  that  when  liquor  has  been  habit- 
ually sold  in  a  certain  house,  contrary  to  law, 
In  such  cases  the  indictment,  instead  of  char- 
ging the  defendant  with  keeping  a  disorder- 
ly bouse,  shall  simply  allege  that  such  sales 
—that  Is,  habitual  sales  at  the  designated 
place— were  contrary  to  law.  The  indictment 
In  the  case  before  the  court  does  not  contain 
any  such  description  of  the  offense  as  will 
thus  subject  the  transaction  to  the  operation 
of  the  supplement  In  question;  the  conse- 
quence being  that  the  judgment  must  be  re- 
versed. 


CLARK  MILE-END  SPOOL  CO.  t. 

SHAFFERY. 

(Supreme  Court  of  New  Jersey.     Nov.  7,  1895.) 
Trial— Exceptions— Injurt  to  Minor— Damages. 

1.  Every  exception  taken  at  the  trial  should 
contain  a  specification  of  the  ground,  and  the 
judge  called  in  to  sign  the  bill  should  state  there- 
upon all  exceptions  not  so  explained. 

2.  The  plaintiff  was  a  minor  complaining  of 
bodily  injuries.  The  trial  judge  by  oversight  in- 
cluded the  damages  sustained  and  the  loss  of 
earning  power  during  her  minority.  The  judg- 
ment was  reversed  on  this  ground. 

(Syllabus  by  the  Court) 


Error  to  circuit  court,  Essex  county;  Chllds, 
Judge. 

Action  by  Katie  Shaffery  against  the  Clark 
Mile-End  Spool  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

Argued  June  term,  1895,  before  BBA3LEY, 
O.  J.,  and  DIXON  and  OUMMERE,  JJ. 


Colle  &  Swayze,  for  plaintiff  in  error, 
ner  Kalisch,  for  defendant  in  error. 


Ab- 


BEASLEY,  C.  J.  This  suit  was  for  the 
damages  sustained  by  the  plaintiff  in  operat- 
ing a  machine  for  the  defendant  in  Its  manu- 
facture of  spool  cotton,  the  ground  of  action 
being  that  she  was  not  notified  of  a  latent  dan- 
ger. The  plaintiff  was  an  unemancipated  mi- 
nor, and  the  trial  Judge,  in  charging  the  Jury 
on  the  subject  of  damages,  gave  them,  among 
other  directions,  this  Instruction:  "And  you 
are  also  to  consider  the  loss  of  wages  in  the 
past,  if  there  has  been  any  proof  of  such 
loss."  There  can  be  no  doubt  that  the  legal 
exposition  was  erroneous,  inasmuch  as  the 
right  to  such  damages  in  the  past  did  not  re- 
side in  the  minor.  That  this  was  a  mere 
slip  Is  obvious,  for  the  exception  to  the  in- 
struction was  general  and  unspecific,  so  that 
the  attention  of  the  judge  was  not  called  to 
the  subject  As  was  said  in  the  case  of  Crat- 
er v.  BInninger,  33  N.  J.  Law,  520,  "such  a 
bill  ought  not  to  be  allowed,  for,  as  has  been 
repeatedly  said  by  this  court,  exceptions,  t* 
be  legal,  must  be  specific.  But  as  the  bill  ir 
this  case  comes  before  us  In  the  general  form 
this  court  has  no  power  to  limit  the  range  of 
objections."  See,  also,  Packard  v.  Railroad 
Co.,  54  N.  J.  Law,  229,  23  AtL  722.  These 
wages  are  an  unknown  quantity,  and  must 
have  been  Included  in  the  verdict  The  error 
is  incurable  and  the  judgment  therefore  must 
be  reversed.  We  have  found  no  flaw  In  any 
other  part  of  the  trial. 


THATCHER  v.  ALLEN. 
(Supreme  Court  of  New  Jersey.     Nov.  7,  1895.) 

Sale  of  Firm  Business— Contract  with    Out- 
going Partner. 
When  a  partnership  business,  after  it  has 
been  sold,  continues  to  be  carried  on  in  the  firm 
name,  a  contract  within  the  scope  of  the  firm 
business,  made  by  a  member  of  the  firm  with  a 
person  who  has  no  knowledge  of  the  change  in 
the  ownership  of  the  business,   is  binding  upon 
the  person  to  whom  the  business  has  been  sold. 
(Syllabus  by  the  Court) 

Error  to  circuit  court,  Hunterdon  county; 
Abbett,  Judge. 

Action  by  Mary  B.  Allen  against  Belle 
Thatcher.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.     Reversed. 

Argued  June  term,  1895,  before  BEAS- 
LEY,  C.  J.,  and  DIXON  and  OUMMERE,  JJ. 

George  H.  Large,  for  plaintiff  In  error. 
Richard  S.  Kuhl,  for  defendant  In  error. 

OUMMERE,  J.     This  writ  brings  up  for 
review  a  Judgment  of  the  circuit  court  en- 
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tered  upon  a  verdict  for  the  plaintiff,  which 
was  directed  by  the  trial  Judge  at  the  close 
of  the  testimony.  The  error  alleged  is  the 
action  of  the  court  In  taking  the  case  from 
the  Jury.  The  pertinent  facts  developed  at 
the  trial  were  these:  The  plaintiff,  in  1879, 
purchased  from  her  father-in-law,  Robert 
Thatcher,  and  her  husband,  Amos  Thatcher, 
a  milk  business,  which  they  bad  carried  on 
up  to  that  time  under  the  name  of  B. 
Thatcher  ft  Son.  The  plaintiff,  after  pur- 
chasing the  business,  continued  to  carry  it 
on  under  the  same  name,  and  neither  the 
defendant  nor  the  public  generally,  so  far  as 
the  case  shows,  was  ever  notified  of  the 
change  of  ownership,  but  believed  It  to  be 
still  carried  on  by  Robert  and  Amos  Thatch- 
er.  From  1880  to  1893  the  plaintiff  supplied 
milk  to  the  defendant,  and  this  action  was 
brought  to  recover  the  moneys  which  she 
claims  are  due  to  her  on  that  account.  The 
defendant  does  not  deny  that  the  milk  was 
furnished  her  at  the  times  and  in  the  quan- 
tities stated  by  the  plaintiff,  but  sets  up  as 
a  defense  that  her  husband  (who  died  In 
1878)  recovered  a  Judgment  against  Robert 
Thatcher  and  others  in  his  lifetime,  and 
that  the  bill  sued  upon  was  Incurred  by  her 
under  an  agreement  made  with  the  firm  of 
R.  Thatcher  &  Son  that  the  moneys  to  grow 
due  upon  the  sale  of  the  milk  in  question 
should  be  applied  as  part  payment  on  that 
Judgment;  and  she  insists  that,  notwith- 
standing the  change  in  the  ownership  of  the 
business,  she  Is  entitled  to  the  benefit  of  this 
agreement  Some  evidence  was  offered  by 
the  defendant  tending  to  show  that  such  an 
agreement  had  been  made,  but  the  trial 
Judge  overruled  the  defense,  and  directed  a 
verdict,  on  the  ground  that  there  was  noth- 
ing In  the  case  to  show  that  the  defendant 
had  any  interest  In  the  Judgment.  In  this 
there  was  error.  The  case  should  have  been 
submitted  to  the  jury,  under  proper  instruc- 
tions from  the  trial  Judge.  This  milk  Dusti- 
ness having  been  originally  carried  on  by 
the  firm  of  R.  Thatcher  &  Son,  and  there  be- 
ing no  change  in  the  name  under  which 
that  business  was  conducted  after  its  trans- 
fer to  the  plaintiff,  and  no  notice  having 
been  given  to  the  defendant,  or  to  those 
who  made  this  contract  for  her  benefit,  of 
the  transfer  of  the  business  to  the  plaintiff, 
this  contract  was  as  valid  against  her  as  It 
would  have  been  against  the  firm  of  R. 
Thatcher  ft  Son,  if  the  business  had  still 
belonged  to  them.  1  Lindl.  Parts,  p.  221, 
and  cases  cited.  Nor  does  the  fact  that 
there  was  no  evidence  to  show  that  the  de- 
fendant had  any  Interest  in  the  judgment 
which  was  the  subject-matter  of  the  con- 
tract invalidate  that  contract,  for  it  was  en- 
tirely immaterial  to  the  firm  of  R.  Thatcher 
&  Son  who  owned  or  controlled  that  Judg- 
ment, so  long  as  the  moneys  due  for  the 
milk  furnished  were  applied  to  its  payment. 
The  judgment  below  should  be  reversed, 
and  a  new  trial  ordered. 


STATE  (ORENSTINE,  Prosecutor)  v. 

SCHAFFER 

(Supreme  Court  of  New  Jersey.     Nov.  11, 1896.) 

Attachment  from  Justice's  Coukt—  By  Whom 

SERVED. 

1.  A  writ  of  attachment  issued  out  of  the 
court  for  the  trial  of  small  causes  under  the 
sixty-second  section  of  the  attachment  act  (Revi- 
sion, p.  53),  must  be  directed  to  one  of  the  con- 
stables of  the  co'tnty,  and  he  must  execute  and 
return  the  writ  in  order  to  confer  jurisdiction 
upon  the  justice  to  proceed  to  judgment  in  the 
action. 

2.  A  justice  of  the  peace  who  issues  .an  at- 
tachment in  the  court  for  the  trial  of  small  causes 
has  no  authority  to  deputize  a  private  citizen  to 
execute  and  return  the  same.  The  return  made 
by  such  deputized  person  is  a  nullity,  and  by  it 
the  justice  acquires  no  right  to  proceed  any  fur- 
ther upon  the  writ. 
(Syllabus  by  the  Court) 

Certiorari  at  the  suit  of  Mollle  Orenstlne 
against  Joseph  Schaffer  to  review  attachment 
proceedings  before  a  justice  of  the  peace. 
Judgment  for  prosecutor. 

Argued  at  June  term,  1896,  before  VAN 
SYCKEL,  MAG1E,  and  LIPPINCOTT,  JJ. 

George  M.  Bacon,  for  prosecutor. 

LIPPINCOTT,  J.  This  certiorari  brings  up 
for  review  the  proceedings  and  Judgment  in 
attachment  in  the  court  for  the  trial  of  small 
causes  before  Philip  Schnitz,  one  of  the  jus- 
tices of  the  peace  of  the  county  of  Camden, 
wherein  Joseph  Schaffer  was  plaintiff  and 
Mollle  Orenstlne  was  defendant  The  affida- 
vit upon  which  the  writ  was  issued  was  in  due 
form.  The  writ  is  directed  to  "any  constable 
of  the  county  of  Camden."  After  the  writ 
was  issued  by  the  Justice  of  the  peace,  he 
deputized  one  George  R.  Thompson,  a  private 
citizen,  to  execute  the  same,  and  the  writ  was 
by  him  executed  and  returned,  and  the  Jus- 
tice continued  the  proceedings  is  attachment, 
and  rendered  judgment  in  favor  of  the  plain- 
tiff and  against  the  defendant  Section  62  of 
the  act  for  the  relief  of  creditors  against  ab- 
sconding and  absent  debtors  (Revision,  p.  53) 
provides  that  the  writ  of  attachment  issued 
by  a  Justice  of  the  peace  holding  the  court  for 
the  trial  of  small  causes  shall  be  directed  to  a 
constable,  who  shall  execute  the  same  on  the 
effects,  rights,  and  credits  of  the  defendant, 
according  to  the  statutes,  and  then,  upon  the 
return  thereof,  the  justice  can,  in  accordance 
with  this  section,  proceed  to  Judgment  and 
execution.  It  is  clear  that  a  constable  Is  the 
only  person  qualified  or  authorized  to  execute 
this  writ  and  make  return  thereto.  The  stat- 
ute so  clearly  directs  the  manner  of  the  exe- 
cution and  return  that  there  can  remain  no 
doubt  of  the  correctness  of  this  proposition. 
The  constable  Is  the  official  appointed  by  the 
statute,  and  the  only  one  Qualified  to  perform 
these  duties,  and  no  authority  exists  in  the 
Justice  of  the  peace  to  appoint  a  private  citi- 
zen to  execute  the  writ  and  make  a  return. 
In  courts  for  the  trial  of  small  causes  the  con- 
stables are  made,  by  the  statute,  the  officials 
to  execute  the   process   within   the   count  v. 
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Robins  v.  Martin,  44  N.  J.  Law,  368.  The 
execution  of  the  writ  and  the  return  thereto 
could  only  be  made  by  a  constable,  and  with- 
out such  execution  and  return  the  Justice  of 
the  peace  holding  the  court  for  the  trial  of 
small  causes  had  no  authority  to  proceed  to 
judgment.  The  Judgment  must  be  rerersed, 
with  costs. 


BEACH  et  al  t.  STERLING  IRON  &  ZINC 
CO. 

(Court  of  Chancery  of  New  Jersey.     Not.  8, 
1895.) 

Nuisance— Pollution  or  Strsam— Isjusctioh. 

1.  To  a  bill  by  a  riparian  proprietor  to  re- 
strain defendant  from  polluting,  by  discoloration, 
the  stream,  it  is  no  defense  or  equitable  excuse 
that  the  discoloration  is  the  natural  and  neces- 
sary result  of  mining  operations  prosecuted  in 
the  ordinary  way.  The  doctrine  finally  adopted 
in  Pennsylvania  in  the  case  of  Coal  Co.  v.  San- 
derson. 6  Atl.  453,  113  Pa.  St  120,  is  not  the 
law  of  this  state. 

2.  Nor  can  the  defendant  set  np  that  other 
independent  causes  are  already  operating  to  pol- 
lute. 

3.  The  maintenance  of  a  nuisance  to  real  es- 
tate amounts  to  a  taking  of  property,  and  can- 
not be  legalized  by  the  legislature  for  private 
purposes,  even  upon  terms  of  making  compensa- 
tion. Hence,  where  the  right  of  the  complain- 
ant is  clear,  and  the  facts  undisputed,  a  court 
of  equity  is  bound  to  give  preventive  relief.  To 
refuse  it  is  to  allow  the  defendant  to  take  com- 
plainant's property  upon  terms  of  paying  such 
compensation,  from  time  to  time,  as  a  jury  may 


4.  In  this  case  the  discoloration  of  the  water 
coming  from  the  mine  shaft  was  caused  by  a  fine 
clay  found  in  a  rent  or  fissure  in  the  rock  in- 
tersected by  the  shaft,  and,  after  continuing  sev- 
eral months,  began  to  abate,  so  that  defendant 
was  able,  by  the  UBe  of  a  settling  basin,  to  de- 
liver it  to  the  stream  in  a  clear  condition;  and 
such  was  the  situation  of  affairs  at  the  final 
hearing,  which  commenced  about  six  months  aft- 
er the  bill  was  filed.  Held  that,  considering  that 
defendant,  by  its  answer,  denied  complainants' 
case  throughout,  and  set  up  a  right  to  throw  the 
discolored  water  into  the  river,  and  that  the 
nroofs  show  that  there  is  some  danger  of  the  oc- 
currence of  discoloration  in  the  future,  the  decree 
establishing  the  complainants'  rights  should  in- 
clude a  provision  for  a  perpetual  injunction. 

(Syllabus  by  the  Court) 

Bill  by  Alfred  E.  Beach  and  others  against 
the  Sterling  Iron  &  Zinc  Company  to  restrain 
the  pollution  of  a  natural  water  course. 
Heard  on  pleadings  and  proofs.  Decree  for 
complainants. 

The  object  of  this  bill  la  to  permanently  re- 
strain what  is  alleged  to  be  a  nuisance,  name- 
ly, the  pollution  of  a  natural  water  course. 
The  complainant  Beach  is  the  owner,  and  the 
complainant  manufacturing  company  la  lessee 
in  possession,  of  a  paper  mill  intended  for 
making  white  tissue  paper,  situate  on  the 
Wallkill  river,  at  Hamburg,  In  Sussex  county, 
and  driven  by  the  waters  of  that  river,  drawn 
out  of  an  old  artificial  pond  called  the  "Fur- 
nace Pond."  The  defendant  Is  the  owner  of 
a  mining  property  situate  near  the  river,  at  a 
ulace  called  "Greenspot,"  about  a  mile  and  a 


half  upstream,  and  southward  from  the  paper 
mill.  The  complaint  Is  that  the  defendant, 
in  its  mining  operations,  pumped  out  of  its 
mine,  and  discharged  into  the  river,  upstream 
from  the  complainants'  mill,  large  Quantities 
of  turbid  and  discolored  water,  wblcb  af- 
fected the  whole  stream,  and  rendered  it  unfit 
for  use  for  making  white  tissue  paper  when 
it  reached  their  mill.  The  answer  puts  the 
complainants  on  proof  of  the  allegations  of 
their  bill;  alleges  that  the  water  of  the  river 
as  It  flowed  previous  to  its  mining  operations 
was  unfit  for  use  for  making  white  paper; 
that  its  unfitness  was  not  materially  in- 
creased by  the  contributions  from  its  mine; 
and  that  it  had  a  right  to  continue  its  min- 
ing operations,  although  the  effect  was  to  In- 
crease the  discoloration  of  the  water  of  the 
river. 

The  bill  was  filed  on  the  21st  of  April  18!M. 
On  that  day  an  order  to  show  cause  why  an 
injunction  should  not  Issue,  with  an  order  for 
interim  restraint  "against  corrupting  or  dis- 
coloring the  water  in  the  Wallkill  creek,  so 
as  to  prevent  the  complainant  the  Sparks 
Manufacturing  Company  from  carrying  on  its 
business  of  manufacturing  white  tissue  paper 
in  its  accustomed  manner,"  was  made,  return- 
able the  1st  of  May  then  next.  On  the  25th 
of  April,  upon  ex  parte  application,  and  affi- 
davits to  the  effect  that  the  flow  from  the 
mine  was  discolored  only  for  a  short  time  at 
Intervals,  an  order  was  made,  modifying  the 
Interim  restraint  embodied  In  the  order  of 
April  21st,  as  follows:  "That  if  in  the  course 
of  pumping  from  jts  mine  the  defendant  shall 
pump  discolored  water,  and  shall  Immediately 
notify  the  persons  In  charge  of  the  complain- 
ants' factory  of  such  discoloration  before  the 
discolored  water  shall  reach  the  factory,  in 
such  case  the  restraining  order  shall  be  of  no 
effect"  On  the  1st  of  May  the  hearing  of 
the  original  order  to  show  cause  was  post- 
poned until  the  15th  of  May,  upon  terms  that 
the  defendant  give  bond  to  secure  the  com- 
plainant against  damages,  and  on  the  15th  of 
May  it  was  further  postponed,  and  from  time 
to  time  thereafter  until  the  28th  of  June, 
when  an  order  was  made  that  an  Injunction 
do  issue  restraining  the  defendant  from  cor- 
rupting or  discoloring  the  water  of  the  creek 
above  the  paper  mill  of  complainant,  so  as  to 
damage  complainant  in  its  business  of  manu- 
facturing white  tissue  paper  in  its  customary 
manner,  but  that  the  operation  of  the  injunc- 
tion be  suspended  until  the  17th  of  July  next, 
In  order  to  give  the  defendant  an  opportunity 
to  provide  for  the  disposition  of  its  foul  wa- 
ter, or  otherwise  avoid  tbe  injury  to  the  com- 
plainant complained  of.  On  the  17th  of  July 
a  motion  was  made  to  further  extend  the  op- 
eration of  the  Injunction,  which  was  denied, 
and  an  injunction  was  issued,  according  to 
the  order  of  June  28th.  The  cause  was  duly 
referred,  and  was  heard  by  evidence  on  the 
2d  and  3d  of  November,  the  27th  and  28th  of 
December,  1893,  the  loth  and  11th  of  April, 
1894,  and  on  the  2d  of  October,  1895. 
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Theodore  E.  Dennis,  R.  L.  Lawrence,  and 
T.  N.  McCarter,  St.,  for  complainants.  Charles 
D.  Thompson  and  Gilbert  Collins,  for  defend- 
ant. 

PITNEY,  V.  O.  (after  stating  the  facts). 
The  material  facts  of  the  case  are  undisput- 
ed. The  only  dispute  is  as  to  the  degree  of 
discoloration  caused  by  the  defendant's  op- 
erations, and  the  length  of  time  over  which 
such  discoloration  extended. 

The  facts  clearly  established  are  as  fol- 
lows: The  Wallkill  river  rises  in  the  south- 
ern part  of  Sussex  county,  and  flows  upon  a 
course  of  nearly  north,  passing  through  the 
villages  of  Franklin  and  Hamburg.  At  the 
latter  place  is  situated  an  artificial  pond, 
called  the  "Furnace  Pond,"  caused  by  an  old 
dam,  upon  which  for  several  years  has  been 
a  paper  mill,  driven  by  the  waters  of  the 
river  from  that  pond.  The  complainant 
Beach  purchased  this  water  power,  and 
lands  connected  with  it,  in  the  summer  of 
1801,  for  the  purpose  of  erecting  a  plant  for 
the  manufacture  of  what  Is  known  as 
"white  tissue  paper."  Associated  with  him 
were  two  gentlemen  by  the  name  o* 
"Sparks,"  who  had  previously  been  engaged 
in  the  business  of  waxing  white  tissue  paper 
according  to  a  process  which  they  controlled, 
and  the  project  was  to  both  manufacture 
and  wax  for  market  white  tissue  paper. 
For  that  purpose  the  corporation  was  form- 
ed, of  which  Mr.  Beach  and  the  Messrs. 
Sparks  were  stockholders,  and  the  latter 
were  the  active  managers.  A  large  amount 
of  money  was  spent  in  erecting  a  plant  be- 
tween the  date  of  the  purchase  and  the  1st 
of  February,  1892,  when  they  commenced 
the  manufacture  of  white  tissue  paper,  and 
carried  It  on  with  success  for  about  a  year. 
The  manufacture  of  such  paper  requires  a 
perfectly  clear,  pure  water,  and,  before  pur- 
chasing the  Hamburg  water  power,  the  com- 
plainants Inspected  the  stream,  and  Inquired 
tiB  to  Its  character  for  clearness,  and  satis- 
fied themselves  that  they  would  be  able  to 
use  It  for  making  white  tissue  paper  with* 
out  Incurring  the  expense  of  filtration,  and 
their  experience  for  a  year  proved  that  their 
expectations  were  Just.  In  the  month  of 
February,  1893,  complaints  .began  to  come 
In  from  the  purchasers  of  their  paper  that  it 
was  deteriorating  in  the  matter  of  white- 
ness, and  they  investigated  the  cause.  The 
pond  was  frozen  over,  but  they  knew  by  rep- 
utation that  mining  operations  were  being 
•carried  on  at  Greenspot  by  the  defendants, 
and  they  went  there  March  1st,  and  found  a 
stream  of  highly-colored  water  flowing  from 
the  defendant's  mine  shaft  into  the  river, 
traced  its  effect  In  discoloration  to  their 
pond,  and,  by  subsequent  observations  by 
themselves  and  others  In  the  neighborhood, 
traced  Its  effect,  not  only  in  and  through  the 
Furnace  pond,  but  for  miles  down  the  river, 
to  the  north  of  Hambtirg.  In  fact,  several 
respectable  and  credible  witnesses  called  by 


the  complainants  testified  to  the  discolors 
tlon  of  the  water  In  the  Furnace  pond  and 
beyond,  and  the  complainants  were  stopped 
by  the  court  from  producing  further  evi- 
dence on  that  subject  in  the  opening  of  their 
case.  Several  witnesses  called  by  defend- 
ant, among  them  its  superintendent,  corrobo- 
rated this  evidence,  and  there  was  no  at- 
tempt to  meet  it  The  color  was  a  peculiar 
reddish  yellow  tint,  which  was  in  marked 
contrast  with  the  discoloration  due  to  the 
ordinary  road  and  field  wash  after  a  heavy 
storm  or  spring  thaw.  This  peculiar  discol- 
oration continued  throughout  the  month  of 
March,  and,  with  some  intermissions  and 
variations  in  degree  of  discoloration,  through 
the  month  of  April.  Complainants,  early  in 
March,  were  obliged  to  stop  the  making  of 
white  tissue  paper.  Negotiations  between 
the  parties  for  some  arrangement  of  the 
matter  failing,  the  bill  was  filed  on  the  21st 
of  April,  1893.  The  Immediate  origin  of  the 
discoloration  was  as  follows:  The  defendant 
corporation  was  organized  by  two  gentlemen 
by  the  name  of  "Heckscher"  and  two  by  the 
name  of  "Wetherill,"  for  the  purpose  of 
reaching  and  working  a  bed  of  frankllnlte 
ore,  which  had  been  located  by  boring  ex- 
plorations at  a  depth  of  about  1,000  feet  be- 
low the  surface  near  this  point  called 
"Greenspot."  It  was  the  continuation  of  a 
seam  of  ore  for  many  years  worked  to  the 
southwest  of  Greenspot  by  two  companies, 
one  of  which,  viz.  the  Lehigh  Zinc  &  Iron 
Company,  was  owned  and  controlled  by  the 
Heckschers  and  Wetherllls.  In  the  spring 
or  early  summer  of  1891  the  defendant  com- 
menced to  sink  a  perpendicular  shaft,  known 
as  the  "Parker  Shaft,"  10  by  20  feet  in  di- 
ameter, and,  after  passing  through  a  small 
amount  of  superincumbent  earth,  struck  sol- 
Id  limestone  rock.  IX  continued  the  work- 
ing without  cessation  until  August  11,  1892, 
when,  having  attained  a  depth  of  500  feet 
(many  feet  lower  than  the  bed  of  the  Wall- 
kill),  the  workmen  struck  a  water-bearing 
fissure  or  rent  in  the  rock,  which  Instantly 
flooded  the  mine,  and  drove  them  out.  Pre- 
vious to  that  time  they  had  encountered 
small  seams  or  fissures  from  time  to  time, 
producing  a  little  water,  and  sometimes  a 
little  mud,  which  they  pumped  up,  of  course, 
carried  through  a  trough  or  trunk  several 
hundred  feet  westerly  toward  the  Wallkill 
till  it  reached  a  small  spring  run,  where  It 
was  discharged,  and  from  thence  It  ran  Into 
the  Wallkill.  The  amount  of  water  up  to 
August  was  small,  and  its  discoloration  was 
slight,  so  that  It  was  not  felt  or  observed 
by  complainants.  The  Influx  in  August, 
1802,  was  discolored  by  a  fine  clay,  amount- 
ing almost  to  a  pigment,  having  a  high  red- 
dish yellow  tint,  and  intermixed  with  a 
small  quantity  of  very  fine  sand.  This  wa- 
ter rose  to  within  40  feet  of  the  surface,  and 
resisted  all  attempts  to  lower  It  by  the 
pumps  then  In  use,  and  until  very  large  and 
heavy  pumps  were  introduced.    This  wat 
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done  In  September.  After  the  shaft  filled 
with  water,  there  was  no  further  movement, 
It  became  perfectly  quiet,  and  the  clay  and 
sand  began  to  settle,  so  that  the  water  In  the 
upper  reach  of  the  shaft  became  compara- 
tively clear.  The  first  water  that  was  dis- 
charged after  heavy  pumping  commenced 
came  from  near  the  top,  and  was  but  slight- 
ly discolored,  such  discoloration  being  due 
to  the  disturbance  of  the  clay  and  sand 
which  had  settled  on  the  timbering  of  the 
shaft.  The  quantity  of  water  struck  in  the 
fissure  was  so  great  that  with  these  power- 
ful  pumps  very  slow  advance  was  made,  the 
pumps  being  lowered  from  time  to  time,  and 
the  greater  the  depth  attained,  the  less  rapid 
the  advance  and  the  greater  the  discolora- 
tion. On  about  the  1st  of  January,  1893,  the 
water  was  reduced  to  a  depth  of  420  feet 
from  the  surface,  and  a  delay  there  occurred 
of  about  three  weeks,  caused  by  the  neces- 
sity of  establishing  a  pumping  station  at 
that  point  When  the  rapid  pumping  com- 
menced again,  at  or  near  the  1st  of  Febru- 
ary, the  discharge  was  much  discolored,  and 
continued  growing  worse  and  worse,  until 
the  bottom  was  reached,  and  there,  without 
detailing  the  circumstances,  the  greatest  dis- 
coloration was  reached,  and  continued  dur- 
ing the  month  of  March.  The  discoloring 
clay  is  so  very  fine  in  its  texture  that  a  very 
slight  movement  of  particles  of  water  with 
which  it  comes  in  contact  will  thoroughly 
mix  It,  and  it  will  only  subside  in  perfectly 
still  water.  This  accounts  for  the  fact  that 
It  did  not  fully  subside  in  passing  through 
complainants'  pond,  which  is  quite  narrow, 
so  that  it  is  probable  that  the  volume  of  the 
water  of  the  Wallktll  causes  continued  mo- 
tion throughout  its  length.  After  the  shaft 
had  been  entirely  pumped  out,  and  the  vol- 
ume of  water  stored  in  the  fissure  had  been 
entirely  exhausted,  and  the  flow  reduced  to 
the  natural  supply  of  the  fissure,  and  the 
various  water  channels  which  had  been  cre- 
ated throughout  it  by  the  sudden  drawing 
off  of  the  water  had  arrived  at  what  the  ex- 
perts call  an  "angle  of  repose,"  so  that  no 
further  scouring  resulted  from  the  flow  of 
the  ordinary  quantity  of  water,  there  was  no 
discoloration,  and  the  water  ran  clear.  This 
condition  was,  as  claimed  by  the  defendant, 
reached  some  time  in  the  summer  of  1803, 
and  the  case  shows  that,  from  about  the 
middle  of  April  or  the  1st  of  May  till  about 
the  middle  of  July,  the  discoloratlons  were 
temporary,  and  increasingly  infrequent,  and 
usually  the  result  of  clearing  out  the  differ- 
ent settling  basins,  called  "sinks,"  which  had 
been  established  in  the  rock  at  different 
points  in  the  shaft  Since  that  time  the 
shaft  has  been  sunk  over  200  feet  without 
finding  any  more  water  or  fissures.  The 
proof  Is  clear  that  the  result  of  the  contribu- 
tion of  this  discolored  water  to  the  waters 
of  the  river  was  to  render  the  mixture,  when 
it  reached  complainants'  mill,  unfit,  without 
filtration,  for  use  in  making  white  paper. 


An  ingenious  experiment  was  made  by  an  \ 
expert,  as  follows:  He  ascertained,  by  a 
rough  measurement,  that  the  flow  of  the 
river  was  about  40  times  that  of  the  output 
from  the  mine,  and  he  took  a  Jar  of  perfect- 
ly clear  water,  and  mixed  with  it  one-for- 
tieth its  quantity  of  the  dirty  water  that 
came  from  the  mine,  and  exhibited  the  sam- 
ple, to  show  to  what  a  slight  extent  it  was 
discolored.  The  dirty  water  which  he  used 
had  been  confined  In  a  Jar  for  several 
months,  with  the  result  that  the  fine  parti- 
cles of  clay  had  partially  coagulated,  and 
gathered  into  little  flakes,  and  when  shaken 
up  did  not  produce  the  same  degree  of  dis- 
coloration as  exhibited  when  freshly  taken 
from  the  running  stream.  But  even  that 
experiment  showed  that  the  result  of  so 
slight  a  mixture  made  the  whole  mass  pal- 
pably roily.  In  point  of  fact,  as  shown  by 
the  evidence  of  the  expert  paper-makers,  a 
very  small  admixture  of  mud  or  clay  will 
render  the  water  Improper,  without  filtration, 
for  making  white  tissue  paper;  and  the  ef- 
fect of  that  evidence  Is  that  the  river,  In  its 
ordinary  clear  state.  Is  no  clearer  than  is 
necessary  for  that  purpose.  A  very  small 
admixture  of  coloring  or  dirty  matter  ren- 
ders It  unfit  for  use. 

Several  matters  are  urged  in  defense  to 
this  case:  First  but  faintly,  that  the  doc- 
trine finally  established  by  a  bare  majority 
of  a  divided  court  In  Pennsylvania  in  San- 
derson v.  Coal  Co.,  86  Pa.  St  406,  04  Pa.  St- 
303,  and  102  Pa.  St.  370,  and  Coal  Co.  v. 
Sanderson.  113  Pa.  St  126,  6  Atl.  453,  should 
be  adopted  here.  The  history  of  that  case  in 
its  various  phases  is  given  by  a  writer  la 
1  Am.  Law  Reg.  &  Rev.  (N.  S.)  p.  1  (1894). 
It  was  an  action,  as  here,  by  a  riparian  pro- 
prietor against  a  mining  company  for  pol- 
luting a  natural  stream  with  water  pumped 
from  its  mine.  After  three  decisions  by  the 
supreme  court  of  Pennsylvania  In  favor  of 
the  plaintiff's  right  that  court  finally  held 
the  contrary,  and  affirmed  the  right  of  the 
coal  company  to  discharge  its  acid  mine 
water  Into  the  creek,  without  regard  to  its 
effect  upon  lands  below,  upon  the  broad 
ground  that  the  necessities  of  the  mining 
Interests  of  the  commonwealth  required  It. 
This  result  was  attributed  by  the  author  of 
the  article  in  the  American  Law  Register  ,t 
Review  (pages  5,  18),  in  part,  to  a  lack  <>f 
care  on  the  part  of  the  learned  Judge  who 
prepared  the  first  prevailing  opinion  (86  Pa. 
St  406).  The  doctrine  of  that  case  is  shown 
by  that  writer  to  be  inharmonious  with  a 
long  line  of  previous  decisions  in  Pennsyl- 
vania, and  has  not  been,  so  far  as  I  can 
learn,  followed  in  any  other  state,— certainly 
not  in  this  state.  It  was  repudiated  In  Ohio, 
whose  mining  Interests  are  quite  large.  In 
the  recent  and  well-considered  case  of  Iron 
Co.  v.  Tucker,  48  Ohio  St  41,  26  N.  E3.  630. 
I  refer  particularly  to  the  lucid  expressions 
of  the  learned  Judge  found  on  pages  58-62, 
48  Ohio  St,  and  page  630,  26  N.  IS. 
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It  was  not  suggested  on  the  argument 
that  the  doctrine  ever  had  the  least  foot- 
hold in  this  state.  No  case  of  a  stream 
fouled  by  mining  operations  has,  Indeed, 
ever,  so  far  as  I  know,  been  presented  to  our 
courts;  but  the  right  of  a  riparian  proprietor 
to  have  the  waters  of  the  stream  come  to 
him  unchanged  In  quality,  as  well  as  undi- 
minished In  quantity,  has  been  determined 
in  the  clearest  and  most  positive  manner. 
In  fact,  the  doctrine  stated  so  tersely  by 
Chancellor  Kent  In  Gardner  v.  Village  of  New- 
burgh,  2  Johns.  Ch.  162,  at  page  166:  "A 
right  to  a  stream  of  water  Is  as  sacred  as  a 
right  to  the  3011  over  which  it  flows;  it  Is  a 
part  of  the  freehold,"— has  always  been  ad- 
hered to  by  our  courts.  I  need  refer  only 
to  Holsman  v.  Bleaching  Co.,  14  N.  J.  Eq. 
335,  and  Water  Co.  v.  Watson,  29  N.  J.  Eq. 
366.  In  the  last  case  the  right  was  stated  by 
the  learned  master  In  an  extremely  clear  and 
comprehensive  manner,  and  the  decree  ad- 
vised by  him  was  unanimously  affirmed  on 
appeal  for  the  reasons  by  him  given.  The 
facts  of  that  case  are,  In  a  manner,  analo- 
gous to  those  here  under  consideration. 
Watson  owned  and  operated  a  bleachery, 
which  required  for  use  clear  and  pure  wa- 
ter, which  he  obtained  from  a  small  stream 
running  through  his  land.  The  water  com- 
pany, desiring  to  supply  the  city  of  Passaic 
with  potable  water,  proposed  to  take  this 
small  stream  above  the  bleachery,  and  sub- 
stitute for  it  an  equal  or  greater  quantity 
of  Passaic  river  water  drawn  from  the  Dun- 
dee canal,  and  used  to  drive  its  pumps. 
This  the  court  restrained,  on  the  ground  that 
the  substituted  water  was  not  of  equal  puri- 
ty with  that  abstracted. 

There  is  a  line  of  cases  of  pollution  by 
mine  water  in  England  which  sustains  the 
general  doctrine.  Bodgklnson  v.  Ennor,  4 
Best  &  8.  229,  was  the  case,  as  here,  of  a 
paper-maker  against  a  miner,  who  had  per- 
mitted dirty  washings  of  lead  ores  to  run 
through  rents,  called  "swallets,"  in  limestone 
rock,  into  a  subterraneous  stream,  rendering 
the  water,  which,  in  its  course,  came  to 
plaintiff's  paper  mill,  unfit  for  use  In  the 
manufacture  of  paper;  and  the  action  was 
Kostained  by  Chief  Justice  Cockburn  and 
Judges  Blackburn  and  Mellor.  Magor  v. 
Chadwick,  11  Adol.  &  E.  571,  was  a  suit  by 
a  brewer  against  a  miner.  Pennington  v. 
Coal  Co.  (1877)  S  Ch.  Div.  p.  769,  was  a 
salt  by  a  manufacturer  against  a  coal  min- 
er, where  the  only  allegation  of  injury  was 
that  the  acid  contributed  to  the  water  from 
the  mine  rendered  it  less  fit  for  use  in  the 
engine  boilers  driving  the  machinery  of  the 
plaintiffs  mill.  An  injunction  was  allowed. 
Defendant  relied,  without  success,  upon  the 
ground  taken  In  Sanderson  v.  Coal  Co., 
supra,  that  the  add  could  not  be  removed 
from  the  water,  that  there  was  no  means  of 
remedying  the  evil,  and  an  injunction  would 
absolutely  stop  Its  work.  The  learned  Judge 
<  Fry)  refused  even  to  exercise  the  right  glv- 
v.33A.no.4— 19 


en  by  the  English  statute  to  give  damages, 
Instead  of  an  injunction;  relying  on  Clowes 
v.  Water  Works  Co.  (1872)  8  Ch.  App.  125, 
and  he  declared  that  he  would  have  granted 
the  injunction,  although  the  present  damage 
was  only  nominal,  because  of  the  injury  to 
the  riparian  rights  of  the  plaintiff.  And 
such  is  the  doctrine  of  the  case  relied  on, 
which  was  a  suit  by  a  silk  dyeing  and  wash- 
ing establishment  against  a  waterworks  com- 
pany for  rendering  the  water  coming  to  their 
works  less  clear  and  pure. 

The  English  cases  dealing  with  pollution 
by  mine  water  culminated  in  the  case  of 
Young  v.  Distillery  Co.  [1893]  App.  Cas.  691, 
In  the  house  of  lords,  on  appeal  from  Scot- 
land. The  case  was  argued,  elaborately,  of 
course,  before  six  law  lords,  whose  unani- 
mous judgments  were  delivered  after  con- 
sideration. The  riparian  proprietor  (Bon- 
kier),  the  plaintiff  there,  was  a  distiller,  and 
used  the  water  of  the  stream  in  his  distilling 
process,  presumably  for  making  mash,  for 
which  it  was  peculiarly  flit  by  reason  of  its 
softness.  The  added  mine  water  did  not 
render  it  unfit  for  ordinary  purposes,  there 
called  "primary  purposes,"  but,  by  reason  of 
its  hardness,  rendered  it  less  fit  for  distilling 
purposes.  Sanderson  v.  Coal  Co.  was  cited, 
but  the  court  repudiated  its  doctrine,  and 
was  unanimous  in  judgment  in  favor  of  the 
respondent,  who  was  the  plaintiff,  and  had 
Judgment  below.  Lord  Macnaghten  (at  page 
699)  says:  "Then  the  appellant  urged  [pre- 
cisely as  does  the  defendant  here]  that  work- 
ing coal  was  the  natural  and  proper  use  of 
their  mineral  property.  They  said  they 
could  not  continue  to  work  unless  they  were 
permitted  to  discharge  the  water  which  ac- 
cumulates In  their  mine;  and  they  added 
that  this  water  course  is  the  natural  and 
proper  channel  to  carry  off  the  surplus  water 
of  the  district  All  that  may  be  very  true, 
but  In  this  country,  at  any  rate,  it  is  not 
permissible  in  such  a  case  for  a  man  to  use 
his  own  property  so  as  to  Injure  the  prop- 
erty of  his  neighbor." 

There  are  numerous  English  cases  upon 
the  general  right  of  a  riparian  proprietor  to 
have  the  water  of  his  Htream  come  to  him 
in  its  natural  condition  of  which  I  cite  Cross- 
ley  v.  Lightowler,  L.  R.  3  Eq.  279,  Id.  (1867) 

2  Gh.  App.  478;  Attorney  General  v.  Colney 
Hatch  Lunatic  Asylum  (1868)  4  Ch.  App.  146. 
Numerous  other  cases  will  be  found  cited 
in  Gould,  Waters,  g  219,  and  in  Higglns, 
Water  Courses,  p.  132  et  seq. 

The  argument  was  advanced  by  the  de- 
fendant that  the  use  of  the  defendant's 
property  for  mining  purposes  is  what  was 
termed,  unfortunately,  I  think,  by  Lord 
Cairns  in  Rylands  v.  Fletcher  (1808)  L.  R. 

3  H.  L.  330,  at  pages  338,  339,  a  "natural 
user,"  and  similar  in  that  respect  to  plowing 
a  field;  and  that,  if  it  be  unlawful  for  de- 
fendant here  to  cast  into  the  stream  the 
muddy  waters  from  its  mine,  it  Is  also  un- 
lawful for  the  farmer  to  plow  his  land,  an< 
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allow  the  muddy  water  which  runs  from  It 
after  a  heavy  rain  to  reach  the  river.  But 
the  very  statement  of  the  two  cases  shows 
the  absence  of  analogy  between  them.  In 
the  first  place,  the  water  from  the  plowed 
field  comes  thereon  by  natural  causes  be- 
yond the  farmer's  control,  and  runs  by  grav- 
ity to  the  stream,  while  in  the  case  of  the 
mine  the  water  is,  as  here,  found  and  raised 
by  artificial  means  from  a  level  far  below 
that  of  the  river,  and  would  never  reach  it 
but  for  the  act  of  the  miner;  and,  in  the 
second  place,  by  the  common  law  of  the 
land,  every  owner  may  cultivate  his  land 
without  regard  to  its  effects  upon  his  neigh- 
bor, while  such  is  not  the  law  as  to  mining. 
The  supreme  court  of  Ohio,  in  Iron  Co.  v. 
Tucker,  48  Ohio  St  41,  at  page  58,  20  N.  B. 
630,  repudiates  the  notion  that  mining  was 
a  natural  use  of  land  In  the  sense  that  farm- 
ing is.  The  ground  of  a  reasonable  natural 
user  seems  to  be  at  the  bottom  of  what  was 
said  in  Merrififcld  v.  Worcester,  110  Mass. 
216,  upon  this  topic.  So  far  as  the  expres- 
sions there  need  favor  the  notion  that  a 
city  or  town  may  collect  and  discharge  sew- 
age matter  into  a  fresh-water  stream,  to 
the  injury  of  a  riparian  owner,  withotit  lia- 
bility to  action,  they  are  contrary  to  the 
law  as  held  in  England  for  centuries.  Hig- 
gins,  Water  Courses,  p.  127  et  seq..  where 
several  cases  besides  those  above  cited  are 
collected. 

Equally  untenable  is  another  position  ad- 
vanced by  the  defendant,  viz.  that  the  river 
was  always  more  or  less  polluted  by  contri- 
butions from  other  mines,  and  from  the 
washing  of  plowed  fields,  public  roads,  and 
railroad  embankments.  Such  inslstments 
have  been  frequently  made,  and  always  over- 
ruled. The  question  In  such  cases  seems  to 
be  whether  the  stream  has  already  become 
so  far  polluted  by  contributors  who  have  ac- 
quired a  right  so  to  do,  by  adverse  use  or 
otherwise,  as  that  the  pollution  presently  op- 
posed will  not  sensibly  alter  its  condition; 
and  even  in  such  a  case  the  courts  have  held 
that  the  party  has  the  right  to  deal  with  each 
contributor  in  detail,  and  to  buy  off  such  con- 
tributors as  have  acquired  a  right,  and  is 
not  obliged  to  submit  to  fresh  contributions. 
I  cite  the  following  authorities:  Ross  v.  But- 
ler, 10  N.  J.  Eq.  294,  at  page  306,  and  Attor- 
ney General  v.  Steward,  20  N.  J.  Eq.  415,  at 
page  419,  where  the  learned  chancellor  says: 
"The  defendants  have  no  right  to  pollute  or 
corrupt  the  waters  of  the  creek,  or,  if  they 
are  already  partially  polluted,  to  render  them 
more  so;"  and  to  Cleveland  v.  Gas  Light 
Co.,  20  N.  J.  Eq.  201,  at  page  208,  and  Meigs 
v.  Lister,  23  N.  J.  Eq.  199,  at  page  205, 
where  the  learned  chancellor  says:  "The  po- 
sition taken  by  counsel  that  the  complain- 
ants were  entitled  to  no  relief  from  this  nui- 
sance, because  the  locality  was  surrounded 
by  other  nuisances,  and  dedicated  to  such 
purposes,  has  no  foundation  in  law  or  in 
fact    If  there  were  several  nuisances  of  the 


like   nature   surrounding   them,   they   must 
seek  relief  from  each  separately;  they  cannot 
be  Joined  in  one  suit,  nor  need  the  suits  pro- 
ceed   pari    passu."     Crossley    v.  Llghtowler 
(1867)  2  Ch.  App.  478,  at  page  481,  where  Lord 
Chelmsford  says:    "But  the  defendants  con- 
tend that  the  plaintiffs  have  no  right  to  com- 
plain of  any  pollution  of  the  Hebble  occa- 
sioned by  them,  because  there  are  many  other 
manufacturers  who  pour  polluting  matter  in- 
to the  stream  above  the  plaintiffs'  works,  so 
that  they  never  cotJd  have  the  water  in  a  fit 
state  for  use,  even  if  the  defendants  alto- 
gether ceased  to  foul  It    The  case  of  Smelt- 
ing Co.  v.  Tipping,  11  H.  L.  Cas.  642,  11  Jnr. 
(N.  S.)  785,  is,  however,  an  answer  to  this  de- 
fense.    Where  there  are  many  existing  nui- 
sances, either  to  the  air  or  to  water,  it  may 
be  very  difficult  to  trace  to  its  source  the  in- 
Jury  occasioned  by  any  one  of  them;  but  if  the 
defendants  add  to  the  former  foul  state  of 
the  water,  and  yet  are  not  to  be  responsible 
on  account   of   Its   previous  condition,    this 
consequence  would  follow:  that  If  the  plain- 
tiffs were  to  make  terms  with  the  other  pol- 
luters of  the  stream,  so  as  to  have  water  free 
from  impurities  produced  by  their  works,  the 
defendants   might  say:    'We  began    to    foul 
the  stream  at  a  time  when,  as  against  you,  it 
was  lawful  for  us  to  do  so,  Inasmuch  as  It 
was  unfit  for  your  use,  and  you  cannot  now, 
by  getting  rid  of  the  existing  pollutions  from 
other  sources,  prevent  our  continuing-  to  do 
what  at  the  time  when  we  began,  you  had 
no  right  to  object  to.'  "    Attorney  General  v. 
Colney  Hatch  Lunatic  Asylum,  4  Ch.   App. 
146,  at  page  150  (report  of  the  expert)  and 
page  155;   Attorney  General  v.  Leeds  Corp. 
(1870)  5  Ch.  App.  583,  at  page  595,  where  the 
lord  chancellor  says:   "I  think  the  argument 
deduced  from  the  foul  state  of  the  water  be- 
fore it  gets  to  Leeds  is  not  deserving'  of  any 
weight  for  two  reasons:    First,  and  it  Is  hard- 
ly disputed,  the   evil    did    become   seriously 
aggravated  when  the  new  sewer  was  opened, 
—that  Is  to  say,  sixteen  or  seventeen  years 
ago;  and,  secondly,  the  nuisance  might  ter- 
minate, and  no  one  can  say  it  was  right   that 
when  one  nuisance  terminates,  there  should 
be   another  brought  into  existence."       Th« 
sensible  and  material  increase  in  the  dlscol 
oration  of  the  water  in  this  case,  resulting 
from  the  contribution  of  the  defendant's  mine 
is    clearly    proved.     The    complainants     wen 
able  to  make  white  paper  successfully  ant 
satisfactorily  from  February  1, 1892,  for  near 
ly  a  year,  and  until  the  serious  discharge  o 
discolored  water  from  the  defendant's  shaf 
In  January,  1893;    and  they  were  also  a.bli 
to  make  such  paper  after  the  discolored  wate 
ceased  to  run  in  June  or  July,  1893.     Durixij 
the  intermediate  period,  while  the  discolors 
tlon  of  the  water  being  discharged  from   cl« 
fendant's  mine  was  the  greatest,  complain 
ants  could  not  make  white  paper  satis  fa  et< 
rily. 

In  whatever  point  of  view  the  compia.ii 
ants'  case  is  considered,  it  seems   entire! 
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deer  and  free  from  doubt  I  cannot  think 
the  least  doubt  is  cast  upon  the  law  by  the 
last  decision  in  the  Sanderson  Case,  in  Penn- 
sylvania, and  the  facts  of  the  case  are  sub- 
stantially undisputed.  .  The  complainants'  ti- 
tle and  possession  of  the  ripa,  though  put  In 
Issue  by  the  answer,  are  established  by  the 
proofs,  and  were  finally  admitted  at  the  hear- 
ing. Their  right  to  .have  the  water  come  to 
them  in  its  natural  condition  follows  inev- 
itably. Holsman  v.  Bleaching  Co.,  14  N.  J.  Eq. 
333,  at  page  343,  bottom,  and  cases  there  cit- 
ed. The  learned  chancellor  there  says: 
"Where  the  complainant  seeks  protection  in 
the  enjoyment  of  a  natural  water  course  up- 
on his  land,  the  right  will  ordinarily  be  re- 
garded as  clear;  and  the  mere  fact  that  the 
defendant  denies  the  right  by  his  answer,  or 
sets  up  title  In  himself  by  adverse  user,  will 
not  entitle  him  to  an  issue  before  the  allow- 
ance of  an  injunction." 

There  can  be  no  doubt  that,  upon  the  facts 
presented,  it  would  be  the  duty  of  a  Judge  to 
direct  a  verdict,  and  the  rule  adopted  by  the 
court  of  errors  and  appeals  in  Higgins  v.  Wa- 
ter Co.,  36  N.  J.  Eq.  538,  applies.  I  refer  to 
the  language  of  the  chief  Justice  on  page  544 
et  seq.  The  Jurisdiction  of  this  court  to  adopt, 
on  final  hearing,  the  extreme  remedy  of  an  in- 
junction in  this  class  of  cases,  when  the  right 
Is  clear,  is  well  established,  not  only  by  the 
case  Just  cited,  but  by  Water  Co.  v.  Watson, 
supra,  which  was  decided  by  the  court  of  er- 
rors and  appeals,  and  by  Holsman  v.  Bleach- 
ing Co.,  supra,  decided  by  Chancellor  Green, 
and  by  Shields  v.  Arndt,  4  N.  J.  Eq.  234,  and 
by  Carlisle  v.  Cooper,  21  N.  J.  Eq.  576. 

It  was  suggested  that  in  this  case  no  injunc- 
tion should  be  ordered,  but  that  the  complain- 
ants should  be  left  to  their  action  at  law  for 
damages.  I  am  unable  to  adopt  that  rlew. 
It  must  now  be  considered  as  settled  law  In 
this  state  that  the  maintenance  of  a  nuisance 
of  the  kind  here  in  question  is.  in  effect,  a 
taking  of  property.  Railroad  Co.  v.  Angel,  41 
X.  J.  Eq.  316,  at  page  329,  7  Atl.  432,  where 
Judge  Dixon,  speaking  for  the  court  of  errors 
and  appeals,  says:  "This  principle  rests  upon 
the  express  terms  of  the  constitution.  In  de- 
claring that  private  property  shall  not  be 
taken  without  recompense,  that  Instrument  se- 
cures to  owners,  not  only  the  possession  of 
property,  but  also  those  rights  which  render 
possession  valuable.  Whether  you  flood  the 
fanner's  fields,  so  that  they  cannot  be  culti- 
vated, or  pollute  the  bleacher's  stream,  so  that 
bis  fabrics  are  stained,  or  fill  one's  dwelling 
with  smells  and  noise,  so  that  It  cannot  be  oc- 
cupied In  comfort,  you  equally  take  away  the 
owner's  property.  In  neither  instance  has  the 
owner  any  less  of  material  things  than  he  bad 
before,  but  in  each  case  the  utility  of  his 
property  has  been  impaired  by  a  direct  inva- 
sion of  the  bounds  of  his  private  dominion. 
Tills  is  the  taking  of  his  property  in  a  con- 
stitutional sense.  Of  course,  mere  statutory 
authority  will  not  avail  for  such  an  interfer- 
ence with  private  property.    This  doctrine  has 


been  frequently  enforced  in  our  courts;"  and 
he  proceeds  to  cite  previous  authorities  in  the 
same  court.  If  this  be  so,  then  the  legislature 
has  no  power  to  authorize  the  maintenance  of 
a  nuisance  for  the  promotion  of  private  ob- 
jects, even  upon  terms  of  making  compensa- 
tion; for  no  authority  is  necessary  for  the  po- 
sition that  the  legislature  is  powerless  to  en- 
act a  law  declaring  that  defendant  may  have 
complainants'  mill  and  water  power,  upon 
terms  of  paying  them  what  a  court  may  as- 
certain they  are  worth,  and  I  am  unable  to  dis- 
tinguish such  action  and  that  of  leaving  com- 
plainants to  the  remedy  of  repeated  actions 
at  law  to  recover  damages  as  often  as  they 
are  suffered.  In  this  respect  our  system  of 
laws  varies  from  that  of  England,  where  par- 
liament Is  omnipotent,  and  is  not  confined  to 
the  mere  making  of  laws,— the  true  function 
of  a  legislature,— but  may  take  private  prop- 
erty for  private  purposes,  with  or  without 
making  compensation,  the  only  restraint  upon 
Its  power  being  Its  own  innate  sense  of  Jus- 
tice. Hence  the  English  courts  are  authoriz- 
ed, in  cases  of  certain  nuisances,  to  give  dam- 
ages once  for  all,  Instead  of  an  injunction. 

The  result  of  my  consideration  of  the  sub- 
ject Is  that  there  Is  no  principle  which  will 
sustain  a  court  of  equity  in  refusing  an  in- 
junction against  the  maintenance  of  an  estab- 
lished continuing  nuisance,  and  leaving  the 
injured  party  to  his  remedy  at  law.  To  do 
so  is,  in  effect,  to  permit  a  party  to  take  his 
neighbor's  land  for  his  own  use,  upon  terms 
of  making  such  compensation  as  a  jury  shall 
assess.  This  is  Inadmissible.  The  object  and 
office  of  a  verdict  and  Judgment  at  law  is  to 
establish  the  right,  and  give  compensation  for 
past  injuries.  The  right  being  once  made 
clear,  whether  by  judgment  at  law  or  upon 
incontrovertible  rules  of  law  and  well-estab- 
lished facts,  the  remedy  in  equity  by  injunc- 
tion to  prevent  future  injury  is  a  matter  of 
right,  and  the  relief  cannot  be  refused. 

The  ground,  however,  mainly  relied  upon  by 
defendant  is  that  the  proofs  show  that  the 
nuisance  has  entirely  abated,  and  that  there 
Is  no  danger  of  its  recurrence,  and  hence  an 
Injunction  is  unnecessary  and  improper.  At 
about  the  time  the  injunction  was  Issued,  July 
17,  1893,  defendant  purchased  a  small  tract  of 
land  skirting  the  railroad,  between  the  shaft 
and  the  river,  and  established  on  it  a  settling 
basin,  into  which  the  mine  water  was  turned, 
and  given  opportunity  for  subsidence  before 
reaching  the  river.  The  result  was  that  It 
was  substantially  clear,  and  no  further  injury 
has  been  since  felt  at  the  paper  mill.  It  is 
also  in  proof  that  from  that  time  up  to  July, 
1894,  the  water  was  usually  clear  when  it 
came  from  the  mine.  At  the  sessions  of  De- 
cember 27  and  December  28,  1893,  Professor 
Nason,  a  competent  geologist  and  mining  ex- 
pert, testified  that  In  his  opinion  no  further 
clay  and  water-bearing  Reams  or  rents  would 
be  met  In  the  coarse  of  defendant's  mining  op- 
erations, and  that  the  rent  which  had  given 
so  much  trouble  had,  by  natural  causes,  be- 
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come  harmless.  It  was  not  suggested  tbatall  or 
any  large  proportion  of  the  discolored  clay  de- 
posit had  been  removed,  but  the  theory  was  ad- 
vanced that  the  descending  water  had  worn 
channels  in  the  clay,  resulting  in  little  rivulets, 
centering  at  the  section  by  the  shaft,  and  that 
the  scouring  power  of  the  water— that  is,  its 
power  to  bring  down  clay— had  ceased  by  rea- 
son of  the  clay  banks  and  beds  of  the-  little  riv- 
ulets having  arrived  at  an  "angle  of  repose." 
The  stability  of  this  state  of  affairs  depends, 
of  course,  upon  the  uniformity  of  the  flow  of 
water  both  as  to  quantity  and  source  of  in- 
flow, and  Professor  Nason,  on  cross-examina- 
tion, admitted  some  uncertainty  in  this  re- 
spect After  his  examination,  and  the  close 
of  the  evidence  on  both  sides,  and  before  the 
argument,  vie  about  July  16,  1894,  an  unex- 
pected Influx  of  muddy  water  occurred,  due 
to  an  overflow  from  a  flume  carrying  water 
from  the  neighboring  mine  of  the  Lehigh  Zinc 
&  Iron  Company,  which  found  Its  way  into 
the  seam  or  rent  at  a  point  where  it  came  to 
the  surface,  about  1,800  feet  from  the  Parker 
(defendant's)  shaft  This  opening  was  a  sur- 
face Assure  or  swallet  in  the  rock,  quite  com- 
mon where  limestone  rocks  come  to  the  sur- 
face. .In  this  case,  as  I  understand  Professor 
Nason,  he  did  not  suppose  or  Infer,  from  the 
trend  of  the  fissure,  that  It  reached  the  surface 
in  that  neighborhood,  but  such  was  the  fact 
It  was  promptly  stopped  by  defendant  and 
tilled  up,  so  as  to  prevent  any  more  water  get- 
ting in  at  that  point.  Now  It  seems  to  me  that 
this  occurrence  shows  the  impossibility  of  af- 
firming that  there  will  be  no  further  incur- 
sions of  muddy  water.  It  is  true  that,  with 
the  continued  use  of  the  settling  ground,  no 
injury  will  probably  result  to  complainants 
from  such  an  irruption.  I  say  "probably,"  be- 
cause, In  case  of  a  sudden  irruption  of  discol- 
ored water,  the  quantity  might  be  so  great  as 
to  overwork  the  present  settling  basin.  But 
without  a  decree  and  Injunction,  the  defendant 
will  be  at  liberty  to  discontinue  its  use,  and 
permit  any  muddy  water  that  may  appear  to 
flow  into  the  Furnace  pond  as  of  old.  At  the 
time  the  complainants  filed  their  bill,  the  In- 
jury was  serious  and  continuous.  The  de- 
fendant positively  declined  to  stop  it  but 
claimed  the  right  to  continue  it.  To  complain- 
ants' bill  was  Interposed  a  general  denial,  and 
setting  up  a  right  to  persist  in  the  injury  as 
long  as  Its  necessities  required.  On  all  these 
Issues  the  defendant  is  beaten.  The  complain- 
ants have  established  their  case,  and  it  would 
seem  to  be  a  most  lame  and  impotent  conclu- 
sion to  refuse  to  give  them  the  very  relief 
prayed  for,  viz.  a  perpetual  injunction.  I 
am  unable  to  imagine  any  other  decree  In 
their  favor  which  would  adequately  meet  the 
ease,  and  give  them  the  Just  fruits  of  their 
suit;  and  surely,  If  there  is  no  danger  of  fur- 
ther discoloration,  the  injunction  will  do  the 
defendant  no  harm,  but  will  be  of  value  as  a 
muniment  of  title  to  the  complainants'  prop- 
erty. The  language  of  Lord  Justice  Turner 
in  Goldsmid  v.  Commissioners,  1  Ch.  App.  349, 


at  page  353,  applies:  "In  this  particular 
I  think  that  regard  must  be  had,  not  mere 
the  comfort  or  convenience  of  the  occupii 
the  estate,  which  may  only  be  interfered 
temporarily,  and  In  a  partial  degree,  but 
regard  must  also  be  bad  to  the  effect  ot 
nuisance  upon  the  value  ot  the  estate, 
upon  the  prospect  of  dealing  with  it  to  ad 
tage;  and  I  cannot  but  think  that  the  vali 
this  estate,  and  the  prospect  of  advantage* 
dealing  with  it  are  and  will  be  affected  bj 
continuance  of  this  nuisance." 

But  the  defendant  further  urges  that 
complainants  have  manifested  a  dispositi* 
make  an  unreasonably  harsh  and  oppre 
use  of  their  rights  In  the  premises,  and 
thereby  weakened  their  standing  In  eq 
and  disentitled  themselves  to  the  extreme 
cree  asked  for.  In  the  month  of  March,  : 
while  the  outflow  from  the  mine  was  a 
worst  negotiations  took  place  between 
parties  for  some  sort  of  settlement  and  ; 
ter  was  mentioned.  The  complainants  of 
to  be  satisfied  If  defendant  would  furnish 
with  a  filter  of  proper  size,  which  they  s 
and  about  which  there  is  no  dispute— w 
cost  $5,000.  The  defendant  offered  to 
one-half  of  the  expense  of  the  Alter,  the  t 
to  be  In  full  compensation  for  all  damage 
to  the  time  It  was  furnished,  which  offei 
complainants  refused  to  accept  I  can 
nothing  harsh  or  oppressive  in  that  ref 
Next,  and  after  bill  filed,  as  I  now  reco 
defendant  made  an  arrangement  with  tlw 
ant  of  a  gristmill,  located  upon  a  little  st; 
which  empties  Into  the  Furnace  pond.  ( 
right  to  divert  water  from  the  mill,  and  ( 
it  by  a  flume  several  hundred  feet  don 
the  complainants'  works,  and  furnish  i 
with  clear  water  from  that  stream.  Comi 
ants  employed  an  expert  to  examine 
stream,  and  see  whether  it  would  supply 
cient  water  for  their  paper  engines,  witt 
result  that  they  were  Informed  and  beli 
that  it  was  not  sufficient,  and  declined  t 
cept  it  as  a  substitute  for  the  river  w 
The  defendant  nevertheless,  In  the  fat 
complainants'  refusal,  built  the  flume— a 
wooden  trough  set  upon  benches  and  tresi 
along  the  surface  of  the  ground,  down  t 
mill  yard  of  the  complainants.  The  comi 
ants  refused  to  allow  it  to  be  put  across 
mill  yard,  because  It  would  prevent  them 
having  access  to  their  works,  and  from 
passage  with  carts  and  wagons  from  one 
to  the  other,  and  said  that  anything  of 
kind  must  be  put  underground.  In  iron  i 
But  the  radical  difficulty  with  that  move 
on  the  part  of  the  defendant  was  that 
right  to  the  use  of  the  water  was  merel; 
talned  temporarily  from  a  mere  tenant  o 
mill  property,  and  did  not  give  the  comi 
ants  any  permanent  right  to  the  flow  o; 
stream,  even  If  it  had  been  large  enoug! 
their  purposes.  I  can  see  nothing  harsh  c 
pressive  in  complainants'  action  in  refi 
this  offer  of  substitution.  They  not  onlj 
the  strict  right  in  law  to  refuse  to  a> 
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them,  but  their  conduct  In  so  doing,  in  my 
Judgment,  was  not  Inequitable. 

I  shall  advise  a  decree  establishing  the  com- 
plainants' right  to  the  flow  of  the  stream  in 
Its  natural  condition,  and  an  injunction,  with 
costs. 


STEVENS  t.  BOSCH  et  al. 

(Court  of  Chancery  of  New  Jersey.    Not.  8, 
1895.) 

Tkists— Enforcement   in   Equity—  Pleading — 
Pautibs— Costs. 

1.  A  bill  by  the  successor  of  a  deceased  trus- 
tee against  the  assignee  of  deceased's  executrix 
is  not  multifarious  because  it  both  seeks  to  ascer- 
tain the  amount  of  the  trust  fund  in  the  hands 
of  the  executrix  of  the  deceased  trustee,  who 
was  also  his  sole  devisee,  and  declares  the  same 
a  lien  upon  certain  lands  belonging  to  deceased's 
estate. 

-.  Where  a  bill  by  one  appointed  by  the 
court  as  successor  to  a  deceased  trustee  under  a 
will,  fded  to  ascertain  the  amount  of  the  trust 
estate  in  the  hands  of  the  deceased  at  his  death, 
•hows  that  the  will  annotating  deceased  devised 
in  estate  to  him  in  trust  to  pay  the  income  there- 
from to  the  testator's  daughter  during  her  life, 
and  at  her  death  to  divide  it  among  her  children 
and  grandchildren,  and  that  the  daughter  is  still 
living,  complainant's  cestuis  que  trustent  are  not 
uecessary  parties,  the  object  of  the  suit  being 
•imply  to  recover  the  trust  estate  from  the  for- 
mer trustee's  estate. 

3.  A  trustee  devised  his  entire  estate  to  his 
wife,  who  was  also  named  as  executrix^  and  she 
assigned  the  whole  of  the  property  passing  under 
the  will  to  a  third  person,  for  the  benefit  of  the 
•  reditors  of  a  partnership  of  which  her  husband 
had  been  a  member,  and  of  a  corporation  in  which 
he  had  held  stock.  A  bill  was  tiled  by  a  succes- 
sor appointed  by  the  court  in  the  trusteeship 
left  vacant  by  the  husband's  death,  to  ascertain 
die  amount  of  the  trust  estate  in  the  deceased's 
hands  at  his  death,  and  to  recover  the  same. 
Held,  that  the  cestuis  que  trustent  of  the  assignee 
of  the  executrix  were  not  necessary  parties  de- 
fendant 

4.  A.  was  appointed  trustee  under  a  will  to 
hold  testator's  property  in  trust  for  the  payment 
of  the  income  therefrom  to  his  daughter  during 
her  life,  and  then  to  divide  the  entire  property 
between  her  children  and  grandchildren.  A. 
died,  devising  his  entire  estate  to  his  wife  as 
executrix,  and  she  assigned  it  to  a  third  person, 
in  trust  to  pay  the  debts  of  a  partnership  of 
which  her  husband  had  been  a  member,  and  of 
s  corporation  in  which  he  had  held  stock.  B.  was 
appointed  to  succeed  A.  in  his  trust,  snd  filed 
a  bill  against  the  executrix  and  her  assignee  to 
ascertain  the  amount  of  the  trust  estate,  and  to 
recover  possession  of  it  In  it  he  alleged  that 
the  trust  fund  amounted  to  a  certain  sum,  and 
that  the  former  trustee  had  executed  his  bond 
fur  that  sum  to  a  third  person,  and  secured  it  by 
a  mortgage  on  ceitain  of  his  own  property;  that 
mhseouentlv  he  procured  an  assignment  there- 
of to  himself  as  trustee,  and  held  it  as  such  st 
the  time  of  his  death;  that  the  bond  and  mort- 
gage were  still  in  existence  and  in  the  possession 
of  complainant  but  that  the  property  covered  by 
it  is  insufficient  as  security.  He  prayed  a  fore- 
closure of  this  bond  and  mortgage,  and  the  for- 
mer partner  of  the  deceased  trustee  was  made  a 
party  defendant  Upon  his  demurring  to  the  bill 
on  the  ground  of  "nultifariousness,  complainant 
moved  to  amend  by  striking  out  the  clause  pray- 
tae  f or  a  foreclosure.  Held,  that  the  granting  of 
ttiH  motion  to  amend  would  not  be  made  contin- 
gent upon  payment  of  costs  as  against  the  de- 
ceased trustee's  former  partner. 


Bill  by  Frank  Stevens,  as  trustee  under  the 
will  of  Clark  Hammond,  deceased,  against 
Joanna  C.  Bosch,  James  B.  Howell,  and 
others,  to  ascertain  the  amount  of  a  cer- 
tain trust  fund,  of  which  Alfred  Lister,  de- 
ceased, a  former  husband  of  defendant 
Bosch,  was  trustee,  and  over  which  com- 
plainant was  appointed  as  his  successor. 
The  cause  appears  on  demurrers  to  the  bill. 
Overruled. 

Charles  H.  Hartshorn,  for  complainant. 
F.  W.  Ward  and  George  M.  Keasbey,  for 
defendants. 

PITNEY,  V.  C.  The  complainant  was  ap- 
pointed by  the  orphans'  court  ol  the  county 
of  Essex  trustee  to  execute  the  trust  created 
by  the  will  of  one  Clark  Hammond,  In  place 
of  Alfred  Lister,  deceased,  who  was  the 
trustee  named  In  the  will.  The  object  of  the 
bill  Is— First,  to  ascertain  the  amount  of  the 
trust  estate  which  was  received  by  Lister  In 
his  lifetime;  and,  second,  to  recover  the 
same  from  the  estate  of  which  he  died 
seised  Lister,  by  his  will,  after  directing 
the  payment  of  his  debts,  gave  the  whole 
of  his  estate,  which  consisted  entirely  of 
land,  to  his  widow,  Joanna  C.  Lister  (who 
has  since  intermarried  with  one  Bosch),  and 
appointed  her  executrix  thereof.  There  was 
no  personal  estate.  Mrs.  Lister  conveyed  all 
the  lands  (with  a  trifling  exception)  of  which 
her  husband  died  seised  to  the  defendant 
Howell,  in  trust  for  the  payment  of  certain 
debts  of  a  corporation  In  which  Lister  was 
interested,  and  of  a  certain  partnership  of 
H.  S.  Miller  &  Co.,  of  which  he  was  a  mem- 
ber. The  allegation  of  the  bill  is  that  Lister 
received  at  least  $6,000  of  the  estate  of  Ham- 
mond which  he  failed  to  properly  invest,  so 
that  his  estate  Is  liable  to  pay  that  sum,  at 
least,  with  arrears  of  Interest,  to  the  com- 
plainant; and  the  equity  relied  upon  is  that 
the  debt  due  the  estate  of  Hammond  was 
the  individual  debt  of  Lister,  and  should 
be  paid  out  of  his  estate  before  the  partner- 
ship debts  of  H.  S.  Miller  &  Co.,  and  before 
any  of  the  debts  of  the  corporation  of  which 
he  was  a  member. 

The  demurrer  states  two  grounds:  First. 
Misjoinder  of  causes  of  action,  viz.:  (a)  A 
suit  to  ascertain  the  amount  of  the  trust 
fund  in  the  hands  of  the  executrix  of  Lister, 
and  (b)  to  declare  the  same  a  lien  upon  cer- 
tain lands.  Second.  Lack  of  parties,  both 
complainant  and  defendant 

There  Is  no  misjoinder  of  causes  of  action. 
The  suit  has  a  single  object,  namely,  to  recov- 
er from  the  estate  of  Alfred  Lister,  In  whose- 
soever hands  It  is  found,  the  amount  due  from 
him  to  the  estate  of  Hammond.  The  ascertain- 
ing of  the  precise  amount  due  is  a  mere  In- 
cident. The  main  object  of  it  Is  to  follow 
the  assets  of  the  estate  Into  the  bands  of  the 
assignee  of  the  devisee,  and  to  enforce  a 
lien  thereon  given  both  by  the  statute  and 
by  the  will  of  the  decedent    The  author* 
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ties  cited  for  the  contrary  position,  when 
carefully  examined,  do  not  sustain  It.  Sal- 
vldge  v.  Hyde,  5  Madd.  138,  Jac.  151,  was  a 
creditors'  bill  against  an  executor  to  settle 
the  estate  of  the  testator,  and  also  to  set 
aside  a  sale  made  by  the  executor  to  a  pur- 
chaser who  was  made  a  party.  The  vice 
chancellor,  as  reported  in  5  Madd.,  held  the 
bill  not  to  be  multifarious,  and  I  think  his 
reasoning  Is  sound.  He  was  reversed  by 
Lord  Eldon,  on  appeal,  for  reasons  which 
Lord  Cottenham  explained  in  Attorney  Gen- 
eral v.  Cradock,  3  Mylne  &  C.  85,  at  page  90. 
And  see  Campbell  v.  Mackay,  1  Mylne  &  C. 
(K)3.  The  object  of  the  present  bill  is  not,  as 
in  Salvldge  ,v.  Hyde,  to  have  a  general  set- 
tlement of  the  estate  of  Lister,  but  to  ascer- 
tain simply  the  amount  due  from  him.  All 
'  the  parties  to  the  bill  are  interested  in  both 
the  questions,  and  the  two  are  lndlssolubly 
connected. 

It  was  suggested  that  the  complainant 
should  first  establish  the  amount  due  from 
the  estate  of  Lister,  and  then  file  his  bill 
against  the  grantee  to  establish  his  lien  up- 
on the  lands.  But  the  complete  answer  to 
that  suggestion  is  that  the  grantee,  as  trus- 
tee, is  engaged  in  selling  the  lands  and  dis- 
tributing the  proceeds  among  the  creditors 
of  Lister,  and,  by  the  time  the  first  suit 
would  come  to  a  conclusion,  the  estate 
would  probably  have  been  disused  of  and 
distributed  among  divers  creditors  in  differ- 
ent parts  of  the  country. 

Upon  the  question  of  multifariousness  or 
misjoinder,  the  judges  all  agree  that  it  is 
impossible  to  lay  down  any  rule  applicable 
universally,  or  to  say  what  constitutes  or 
not  multifariousness  as  an  abstract  proposi- 
tion, but  that  each  case  must  be  determined 
upon  its  own  particular  facts,  and  in  the 
exercise'  of  a  sound  discretion  by  the  court 
as  to  what  will  best  tend  to  the  promotion 
of  justice  in  a  particular  case.  Vice  Chan- 
cellor Van  Fleet,  in  Ferry  v.  Laible,  27  N. 
J.  Eq.  146,  at  page  150,  says:  "The  question 
is  not  one  of  principle,  but  of  convenience, 
addressed  to  the  sound  discretion  of  the 
court."  And  Justice  Depue,  in  Railroad  Co. 
v.  McFarlan,  31  N.  J.  Eq.  758,  says:  "The 
rule  with  regard  to  multifariousness,  wheth- 
er arising  from  the  misjoinder  of  causes  of 
action,  or  of  defendants  therein,  is  not  an 
inflexible  rule  of  practice  or  procedure,  but 
is  a  rule  founded  in  general  convenience, 
which  rests  upon  the  consideration  of  what 
will  best  promote  the  administration  of  jus- 
tice, without  multiplying  unnecessary  liti- 
gation on  the  one  hand,  or  drawing  suitors 
Into  needless  and  unnecessary  expenses  on 
the  other."  The  present  case  resembles  that 
of  the  foreclosure  of  a  mortgage  against  an 
assignee  by  deed  with  warranty  of  the  mort- 
gaged premises,  who  has  not  assumed  the 
mortgage,  and  where  the  amount  due  upon 
the  mortgage  is  open  to  dispute.  Clearly,  in 
such  a  case  the  original  mortgagor  and 
bondsman   should  be   brought  in,   and   the 


amount  due  upon  the  mortgage  established 
as  against  him,  as  a  part  of  the  foreclosure 
proceeding. 

Next,  as  to  want  of  parties:  It  is  alleged 
that  the  cestuls  que  trustent  under  the  will  of 
Hammond  should  be  made  parties  complain- 
ant, and  that  the  cestuls  que  trustent  of  the 
defendant  Howell  should  have  been  made  par 
ties  defendant 

With  regard  to  the  first  allegation,  the  bill 
shows  that  the  estate  was  devised  to  the  trus 
tee  in  trust  to  pay  the  Income  to  the  testator's 
daughter  during  her  life,  and  at  her  death  to 
divide  It  among  his  children  and  grandchil- 
dren.   The  daughter  la  still  living,  and  hence 
the  trustee  is  not  a  mere  naked  formal  trustee 
holding   the   legal  title,    without  any   active 
duties  to  perform  except  to  pay  it  as  soon  as 
received  to  his  cestui  que  trust,  but  he  is  en- 
titled to  hold  the  fund  upon  a  continuing  trust, 
with   active  duties;  and  the  object  of    the 
present  suit  is  simply  to  recover  the  estate 
from  the  hands  of  the  holders  of  the  estate  of 
the  former  trustee.    In  such  case  the  general 
rule  laid  down  In  the  books  that  cestuls  Que 
trustent  are   necessary   parties  complainant 
does  not  apply.    Story,  Eq.  PL  (  215a.    The 
cases  cited  by  counsel,  to  wit:   Tyson  v.   Ap- 
plegate,  40  N.  3.  Eq.  305;   Brokaw  v.  Brokaw. 
41  N.  J.  Eq.  223,  7  Atl.  414;   Cool's  Kxrs   v. 
Hlggins,  25  N.  J.  Eq.  116;   Allen's  Exrs    v. 
Roll,  Id.  163,— are  all  distinguishable  on   the 
ground  that  in  those  cases  either  the  com- 
plainant was  a  bare  trustee,  and  was  not  en- 
titled to  hold  possession  of  the  fund  when   re- 
covered, or  the  interests  of  the  cestuls    quo 
trustent  were  adverse  to  those  of  the  com- 
plainant.   The  distinction  above  pointed    out 
is  treated  of  by  Mr.  Calvert  in  his  book  on 
Parties  (2d  Ed.,  1847,  pp.  277,  278),  and  sev- 
eral cases  are  there  cited  illustrating  the  dis- 
tinction, to  which  I  add  the  case  of  Ret-ve  -v. 
Richer,  1  De  Gex  &  S.  624,  17  Law  J.  Ch.   so. 
This  is  not  a  suit  to  administer  a  trust,  or  in 
which  the  construction  of  it  or  the  rights   h*?- 
tween  trustee  and  cestuls  que  trustent  are   at 
all  Involved.    The  trustee  here  represents   his 
cestuls  que  trustent,  and  the  case  is  clearlj 
within  one  of  the  exceptions  mentioned    t»^ 
Justice   Dixon   in   his   opinion   in    Smith     v 
Gaines,  39  N.  J.  Eq.,  at  pages  549,  651). 

The  next  specification  of  want  of  parties  t« 
that  the  cestuls  que  trustent  of  the  deferulan, 
Howell  should  have  been  made  parties.  I  an. 
of  opinion  that  this  objection,  as  wen  as  th« 
others,  cannot  prevail  So  far  as  the  i>ii 
shows,  the  names  of  the  persons  for  whon 
Howell  holds  the  estate  In  trust  are  wholly  Urj 
known  to  the  complainant,  and  the  allegation 
is  that  they  are  not  only  unknown  to  the  coin 
plalnant,  but.  If  known,  are  so  numerous  a 
to  make  it  inconvenient  and  improper  to  t>rln 
them  all  in.  The  defendant  Howell  represent 
them,  and  they  are  clearly  within  a  fatuiiia 
exception  to  the  rule  that  all  the  cestuls  cm 
trustent  must  be  made  defendants.  The  *i, 
fendant  Howell  will  have  no  difficulty  in  pi-< 
tectlng  himself  by  giving  to  each  of  his  cestu 
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que  trastent  notice  of  the  suit  and  Ms  objects; 
and,  if  he  is  embarrassed  by  any  lack  of 
harmony  among  them,  he  may  take  such 
means  to  protect  himself  as  be  shall  be  ad- 
vised. At  present  I  can  only  be  governed  by 
the  allegations  of  the  bill,  which  show  a  clear 
case  for  omitting  Howell's  cestuls  que  trust- 
ent 

The  bill  had  another  aspect  which  requires 
consideration.  The  allegation  is  that  the  trust 
fund  amounted  to  at  least  $6,000;  and,  as 
evidence  of  this,  it  is  stated  that  the  former 
trustee.  Lister,  made  bis  bond  for  $6,000  to  a 
third  person,  and  secured  it  by  a  mortgage  of 
certain  of  his  own  real  estate;  and  that  sub- 
sequently he  procured  an  assignment  of  his 
own  bond  and  mortgage  to  himself  as  trustee 
of  Hammond,  and  held  it  as  such  at  the  time 
of  his  death;  and  that  the  bond  and  mort- 
gage are  still  In  existence,  and  at  the  moment 
of  the  argument  were  In  the  possession  of  the 
complainant  The  allegation  with  regard  to 
this  bond  and  mortgage  is  that  the  property 
covered  by  it  is  entirely  insufficient  to  secure 
it,  and  that,  if  it  was  Intended  as  an  Invest- 
ment of  so  much  of  the  fund,  it  was  a  breach 
of  trust.  The  bill  prays  a  foreclosure  of  this 
bond  and  mortgage,  and  certain  Judgment 
creditors  of  Mrs.  Bosch,  the  devisee  of  the  de- 
ceased trustee,  were  made  parties,  and  brought 
In  as  subsequent  lienors  upon  the  mortgaged 
premises.  Among  these  is  Henry  S.  Miller, 
the  former  partner  of  Lister,  the  trustee,  and 
he  demurs  to  the  bill  on  the  ground  of  mul- 
tifariousness, alleging,  among  other  things, 
that  so  much  of  the  bill  as  prays  foreclosure 
has  no  connection  with  the  other  part  of  the 
bill,  and  renders  it  multifarious.  Before  the 
argument  came  on,  complainant  moved  to 
amend  his  own  bill  by  striking  out  the  clauses 
praying  foreclosure,  and  making  the  Judg- 
ment creditors  of  Mrs.  Bosch  parties  as  lien- 
ors. The  motion  was  granted,  the  only  ques- 
tion being  as  to  whether  it  should  be  granted 
upon  payment  of  costs  as  against  Miller.  The 
object  of  adding  the  prayer  for  foreclosure 
was  evidently  to  .save  the  costs  of  a  separate 
*nit  for  foreclosure.  If  the  complainant  suc- 
ceeds In  enforcing  a  lien  upon  the  lands  con- 
veyed to  Howell  as  trustee,  and  those  lands 
"bould  be  insufficient,  after  paying  complain- 
ant, for  the  purpose  of  the  trust  vested  in 
Howell,  then  he  will  be  entitled  to  have  the 
bond  and  mortgage  in  question  assigned  to 
him,  and  to  foreclose  it;  or  it  may  be  that  the 
court  would,  upon  his  application,  stay  the  ex- 
ecution of  the  decree  against  him  until  the 
amount  which  might  be  realized  out  of  the 
mortgaged  premises  should  first  be  ascertain- 
ed by  an  actual  foreclosure  and  sale;  and  I 
am  not  at  all  sure  that,  if  the  complainant  had 
not  moved  to  amend,  I  should  have  finally 
held  that  the  bill  was  rendered  multifarious 
by  the  part  stricken  out  The  complainant 
is  acting  in  perfect  good  faith  as  an  officer 
appointed  by  the  court  to  execute  a  trust,  and, 
u  Miller  Is  Interested  in  the  execution  of  the 


trust  given  to  Howell,  I  do  not  see  how  he 
is  injured  by  the  introduction  of  a  foreclosure 
Into  this  bill,  and  therefore  decline  to  give 
costs. 

I  will  advise  that  the  demurrers  be  over- 
ruled. 


DOUGHERTY  v.   GREENWICH   INS.   CO. 
OF  THE  CITY  OP  NEW  YORK. 
(Court  of  Chancery  of  New  Jersey.    Nov.  12, 
1895.) 
Reforming  Executed   Contract— Mutual  Mis- 
take— Sufficiency  of  Evidence. 

1.  Equity  will  not  reform  an  executed  con- 
tract on  the  ground  of  mistake,  unless  the  mis- 
take is  shows  to  have  been  mutual. 

2.  After  tbe  issuance  of  a  policy  of  insur- 
ance on  household  goods  "while  contained  in  the 
two-story,  frame  •  •  •  extension,  occupied 
as  store  and  dwelling,  situate  No.  212  D.  street," 
the  insured  moved  the  goods,  together  with  his 
grocery  stock,  to  No.  211,  also  a  two-story,  frame 
building,  and  thereafter  an  indorsement  was 
made  on  the  policy:  "This  insurance  is  trans- 
ferred to  cover  similar  property  in  the  frame 
dwelling  house  No.  211  D.  street."  After  ;■  loss 
of  the  property  insured,  by  fire,  and  the  refusal 
of  the  company  to  pay,  the  insured  sought  to 
have  the  policy  reformed  by  inserting  the  words 
"store  and"  after  the  word  "frame  In  the  in- 
dorsement of  transfer,  alleging  that  its  omission 
was  due  to  the  mistake  of  defendant's  agent, 
which  complainant  did  not  notice  until  after  the 
loss.  It  did  not  appear  that,  when  complainant 
wrote  defendant  of  the  transfer,  he  informed  it 
that  tbe  new  building  was  also  used  as  a  grocery, 
or  that  defendant  did  in  fact  have  knowledge 
thereof;  and  the  latter  denied  that  there  was 
any  mistake  in  writing  the  indorsement,  but  al- 
leged that  it  relied  on  complainant's  statement 
that  No.  211  was  a  frame  dwelling  house.  Held, 
that  no  mutual  mistake  was  shown  entitling  com- 
plainant to  a  reformation  of  the  policy. 

Bill  by  Charles  Dougherty  against  the 
Greenwich  Insurance  Company  of  the  City 
of  New  York  to  reform  a  policy  of  fire  In- 
surance.   Dismissed. 

P.  H.  Gilhooly,  for  complainant.  A.  J. 
Branson  and  R.  V.  LIndabury,  for  defend- 
ant. 

EMERY,  V.  C.  The  primary  object  of 
the  bill  In  this  case  Is  to  reform  a  fire  In- 
surance policy.  The  policy  was  Issued  by 
the  defendant  to  complainant  on  February 
10,  1891,  to  insure  household  furniture  and 
like  articles  of  tbe  defendant,  for  the  term 
of  three  years.  By  the  terms  of  the  policy, 
as  originally  issued,  tbe  property  was  In- 
sured "while  contained  In  the  two-story  and 
attic,  frame,  shlngle-roof  building,  and  two- 
story,  frame,  tin-roof  extension,  occupied  as 
store  and  dwelling,  situate  No.  212  Dela- 
ware street,  Elizabeth,  N.  J."  The  complain- 
ant, at  the  time  of  Issuing  the  policy,  lived 
on  these  premises,  and  also  carried  on  a 
grocery  store  therein.  Tbe  stock  in  the 
store  was  not  covered  by  the  policy.  A  few 
days  before  April  23,  1892,  the  complainant 
moved  the  property  insured  from  No.  212 
Delaware  street  to  No.  211,  on  the  same 


Digitized  by  CjOOQIC 


296 


ATLANTIC  REPORTER,  Vol.  3a 


(N.J. 


street,  across  from  No.  212;  and,  after  the 
transfer,  the  following  indorsement  was 
made  on  the  policy:  "The  Greenwich  Ins. 
Co.  April  23,  1892.  This  insurance  is  trans- 
ferred to  cover  similar  property  in  the  frame 
dwelling  bouse  No.  211  Delaware  St.,  Eliza- 
beth, N.  J.  [Signed]  Wm.  Adams,  Asst 
Secy."  No.  211  was  also  a  two-story  and  at- 
tic, frame  building,  owned  by  complainant; 
and,  at  the  time  of  the  transfer,  he  lived 
there,  and  also  carried  on  a  grocery  store  In 
the  building,  but  In  the  transfer  of  April  23, 
1892,  no  special  statement  is  made  as  to  the 
manner  In  which  the  dwelling  house  is  oc- 
cupied. On  December  1,  1892,  the  property 
Insured  was  destroyed  by  fire,  and,  the  com- 
pany refusing  to  pay  for  the  loss,  suit  to  re- 
cover upon  the  policy  was  brought  by  com- 
plainant against  defendant,  In  the  Union  cir- 
cuit court  The  policy  contains  a  provision 
that  the  entire  policy,  unless  otherwise  pro- 
vided by  agreement  Indorsed  thereon  or 
added  thereto,  shall  be  void  "if  the  hazard 
be  Increased  by  any  means  within  the  con- 
trol or  knowledge  of  the  assured,"  but  con- 
tains no  express  provision  as  to  the  effect 
of  the  use  or  occupation  of  the  premises  as 
a  grocery  store  or  for  other  purposes.  The 
defendant,  among  other  pleas  in  the  suit, 
set  up  the  following:  "Second.  That,  be- 
fore the  said  fire  occurred,  the  hazard  of 
said  insurance  had  been,  and  then  was,  In- 
creased by  means  within  the  knowledge  and 
control  of  the  plaintiff,  and  without  the  per- 
mission of  the  defendant  Third.  That,  at 
the  time  said  fire  occurred,  a  portion  of  the 
premises  In  which  the  Insured  property  was 
contained  was  used  and  occupied  by  plain- 
tiff as  a  grocery  store,  contrary  to  the  terms 
of  said  policy."  The  complainant  then  filed 
this  bill  for  the  reformation  of  the  policy, 
by  inserting  In  the  Indorsement  of  transfer 
the  words  "store  and,"  so  that  the  property 
will  be  described  "as  contained  in  the  frame 
store  and  dwelling  house.  No.  211  Delaware 
St.,  Elizabeth,  N.  J.,"  and  praying  that 
the  defendant  may  be  enjoined  from  claim- 
ing or  offering  proof,  In"  the  action  at  law, 
that  the  policy  of  insurance  covered  the 
goods  therein  mentioned  while  contained  In 
a  dwelling  house  only,  or  from  presenting 
any  proof  or  defense  to  said  action  that 
the  risk  or  hazard  on  said  policy  was  In- 
creased or  changed  by  reason  of  complain- 
ant's carrying  on  the  grocery  business  in 
the  premises  described. 

The  complainant's  right  to  an  Injunction 
from  this  court  controlling  the  proofs  or  de- 
fenses In  the  court  of  law  depends  solely  on 
his  right  to  a  reformation  of  the  contract. 
The  basis  for  this  reformation,  as  stated  in  the 
bill,  is  mistake.  The  bill  alleges  that  after 
complainant  had  removed  his  grocery  business 
and  store  from  212  to  211  Delaware  street,  and 
shortly  prior  to  April  23,  1892,  he  Inclosed  his 
policy  to  the  company.  Informing  them  that  he 
had  removed  to  No.  211  Delaware  street,  and 


requesting  the  company  to  make  the  proper 
changes  upon  the  policy;  that  the  policy,  with 
the  indorsement  as  made,  was  returned  in  due 
time,  but  that  he  did  not  notice  or  know  that 
the   risk  had  been  -  changed   from  store  and 
dwelling  to  dwelling  only,  until  after  his  at- 
tention was  called  to  it  after  the  fire;  that  he 
was  conducting  his  grocery  business  In   No. 
211,  at  the  time  of  the  Indorsement  of  transfer; 
that  no  Instructions  were  sent  to  the  com- 
pany, and  that  If  a  survey  had  been  made  by 
the  company  or  Its  agents  of  No.  211,  the  fact 
that  it  was  built  and  used  for  a  store  and 
dwelling  would  have  been  apparent     The  bill 
then  charges  that,  In  the  indorsement  of  trans- 
fer, the  agent  or  clerk  who  wrote  the  same  In- 
advertently omitted  to  follow-  the  language  of 
the  original  contract  and  that  the  change  as 
made  therein  was  occasioned  by  mistake  or  ac- 
cident   No  fraud  is  charged.    The  defendant. 
In  its  answer,  as  to  the  circumstances  of  the 
transfer,  admits  that  the  complainant  sent  his 
policy  to  the  company  about  April  23,  1892, 
and  says  that  he  gave  It  notice  that  he  had 
removed    the   Insured  property  to  the  frame 
dwelling  house  211  Delaware  street  and   re- 
quested a  transfer  of  the  insurance  to  cover 
the  property  contained  in  said  dwelling  house; 
and  that  defendant,  acting  In  its  general  knowl- 
edge of  the  locality,  and  without  a  survey,  and 
trusting  entirely  to  the  complainant's  repre- 
sentation that  the  property  No.  211  was   a 
frame  dwelling  house,   made  the  transfer  by 
the  Indorsement   referred  to.     The  defendant 
denies  that  the  omission  to  follow  the  language 
of  the  original  description  was  due  to  the  In- 
advertence of  the  clerk  who  made  the  Indorse- 
ment or  that  there  was  any  mistake  or  acci- 
dent on  its  part  In  making  the  Indorsement  in 
the  form  in  which  it  was  made;   and  the  de- 
fendant denies  that  It  knew  of  the  removal 
of  the  store,  or  that  the  complainant  was  car- 
rying on  the  grocery  business  at  No.  211   at 
the  time  of  the  transfer,  or  until  after  the  fire. 
The  proofs  show  that  the  only  communication 
between  the  complainant  and  the  company  in 
reference  to  the  transfer  before  It  was  made 
was  by  a  letter  or  note  Bent  by  complainant 
to  the  company  at  Its  New  York  office,  Inclos- 
ing the  policy  for  transfer.    The  letter  or  note 
has  not  been  produced,  having  been  probably 
destroyed  shortly  after   making  the  Indorse- 
ment, In  accordance  with  the  usual  practice 
of  the  company  at  that  time.     The  complain- 
ant's recollection  of  the  contents  of  the  letter, 
stated  at  the  trial  from  memory  only,  is  that 
it  read  as  follows:  "Please  transfer  this  policy 
from  No.  212  Delaware  street  to  No.  211  Dela- 
ware street,  Elizabeth,  N.  J.,  and  oblige,  yours 
respectfully,   Charles  Dougherty."     According 
to  this  statement,   there  was  no   description 
whatever  of  the  character  of  the  building  at 
No.  211;  and  In  view  of  the  fact  that  the  com- 
pany had,  at  its  office  at  that  time,  no  other 
sources  of  information  as  to  the  character  of 
the  building  than  the  complainant's  letter,  it  is 
difficult  to  believe  that  the  witness'  recollec- 
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tion  of  the  latter  to  complete.  The  Insurance 
map  or  atlas  covering  this  district,  which  the 
company  then  used,  did  not  show  any  building 
at  all  at  No.  211,  and  this  building  was  erected 
by  complainant  in  1890  or  1891.  Mr.  Adams, 
the  secretary,  who  made  the  Indorsement,  was 
not  called  by  the  defendant,  being  absent  In 
Florida  on  account  of  111  health;  but  consid- 
ering the  course  of  business  in  the  office  of 
the  defendant  In  relation  to  transfers  and  the 
other  evidence  In  the  case,  so  far  as  It  could 
throw  any  light  on  the  question,  my  conclu- 
sion upon  the  whole  proof  Is  that  the  complain- 
ant has  failed  to  establish  that  the  words  which 
he  claims  should  be  Inserted  in  the  policy  were 
omitted  by  any  mistake  or  Inadvertence  on  the 
part  of  the  defendant  or  Its  agents. 

In  deciding  the  case,  I  can  place  myself  upon 
no  proofs  which  would  Justify  me  In  finding 
that  the  defendant  Intended,  In  making  the 
contract  of  transfer,  to  insert  the  description 
of  the  original  contract,  or  that  the  change 
was  made  by  Its  Inadvertence  or  mistake. 
From  the  proofs,  I  conjecture— for  there  Is 
no  basis  In  the  evidence  for  anything  but 
conjecture— that  the  change  occurred  by  rea- 
son of  complainant's  describing  the  property 
No.  211  as  a  frame  dwelling  house,  it  then 
not  occurring  to  the  complainant  that  a  ref- 
erence to  the  occupation  of  any  part  of  it  as 
a  store  was  necessary,  or  would  make  any 
practical  difference.  That  is,  as  he  now 
swears,  his  present  view,  and  I  am  not  pre- 
pared to  say  that  he  Is  not  correct.  This, 
however,  is  a  question  for  the  court  of  law, 
on  the  construction  of  the  contract,  The 
fact  clearly  established  by  the  evidence,  on 
which  the  complainant  relies  for  relief,  viz. 
that  by  the  transfer  there  was  no  Increase, 
bnt  rather  a  lessening,  of  the  hazard,  cannot 
affect  the  decision  of  the  only  question  on 
which  I  have  the  right  to  pass,  which  is 
whether  the  contract  relating  to  the  transfer 
should  now  be  corrected  or  changed,  as  claim- 
ed by  complainant,  because  It  was  made  in 
its  present  form  through  mistake.  The  law 
relating  to  the  reformation  of  executed  con- 
tracts is  well  settled,  and  it  Is  only  a  ques- 
tion of  the  application  of  the  law  in  each 
cafe.  The  rule  In  such  cases  is  that  proof 
must  be  made  that  there  was  a  mutual  mis- 
take, In  that  the  contract  was  not  drawn  as 
tioth  parties  Intended  It  should  be.  Mistake 
on  one  side  may  be  ground  to  rescind  a  con- 
tract; but  an  executed  contract,  such  as  a 
<leed  or  policy  of  insurance,  cannot  be  recti- 
fied, so  as  to  be  changed  by  a  court  of  equity 
to  another  contract  than  that  which  the  i 
iMtrties  have  signed,  on  the  ground  of  mis-  j 
take,  unless  it  Is  shown  to  have  been  a  mis-  j 
rake  of  both  parties.  Doniol  v.  Insurance  i 
Co.  (1881;  Kunyon,  Ch.)  34  N.  J.  Eq.  30;  j 
Mortimer  v.  Shortall  (1842;  Lord  Sugden)  2 
Dru.  Sc  War.  343;  Hearne  v.  Insurance  Co., 
20  Wall.  488.  Applying  this  rule  to  the  facts 
of  the  present  case,  the  reformation  of  the 
policy  must  be  refused,  and  bill  must  be  dis- 
missed. 


COUSE  et  at.  v.  COLUMBIA  POWDER 

MANUF'G  CO.  et  al. 

(Court  of  Chancery  of  New  Jersey.    Nov.  11, 

189S.) 

Fraudulent  Cosvetances— Action  to  Set  Asms 

— PLEADING — DEMURRER — MULTIFARIOUSNESS. 

1.  A  bill  by  an  attaching  creditor  alleging 
that  the  attachment  defendant,  prior  to  the  is- 
suance of  the  writ,  had  conveyed  all  its  property 
to  defendant,  another  company,  in  consideration 
of  the  assumption  by  the  latter  of  the  former's 
debts  and  the  issuance  to  members  of  the  for- 
mer company  of  stock  in  the  latter  equal  to  the 
amount  of  stock  held  by  them  in  the  former  com- 
pany, and  that  the  conveyances  were  made  either 
in  trust  for  the  payment  of  all  debts  of  the  gran- 
tor, including  complainant's  debt,  or  with  in- 
tent to  defraud  creditors,  and  praying  that  the 
property  be  impressed  with  such  trust  in  the 
hands  of  the  grantee,  or  that  the  conveyances  be 
declared  fraudulent,  and  asking  the  appointment 
of  a  receiver,  is  good  on  general  demurrer,  for 
want  of  equity,  filed  by  a  defendant  who  was  a 
judgment  creditor  of  the  grantee  prior  to  the  is- 
suance of  complainant's  attachment,  but  who 
was  charged  in  the  bill  with  full  knowledge  of  the 
transfer  prior  to  the  entry  of  his  judgment. 

2.  A  transfer  by  a  corporation  of  all  its 
property  to  another  corporation  in  consideration 
of  the  assumption  by  the  latter  of  the  former's 
debts,  and  the  issuance  of  stock  of  the  grantee 
to  the  grantor,  which  is  carried  out  by  the  de- 
livery of  such  stock  to  individual  stockholders 
of  the  grantor,  so  that  they  could,  if  they  saw 
fit,  divide  it  among  themselves,  instead  of  apply- 
ing it  to  payment  of  debts,  is  prima  facie  fraudu- 
lent as  to  creditors  of  the  grantor. 

8.  A  judgment  creditor  of  a  fraudulent  gran- 
tee is  not  a  purchaser,  within  the  statute  of 
frauds  (Revision,  p.  447,  §  15),  excepting  bona 
fide  purchasers  of  property  fraudulently  conveyed 
from  the  operation  of  the  statute. 

4.  A  bill  in  aid  of  an  attachment,  alleging  a 
transfer  by  the  attachment  defendant  of  all  its 
property,  prior  to  the  issuance  of  the  writ,  to 
other  defendants,  and  praying  that  the  grantees 
be  declared  trustees  of  the  property,  or  that  the 
transfer  be  declared  fraudulent,  and  that  the 
grantor  be  declared  insolvent  and  a  receiver  ap- 
pointed, is  not  multifarious,  all  relief  asked  be- 
ing against  such  transfer  or  incidental  thereto. 

5.  A  defendant  cannot  object  to  multifarious- 
ness which  exists  only  as  to  other  defendants. 

Bill  by  Emily  Couse  and  another  against 
the  Columbia  Powder  Manufacturing  Com- 
pany and  others  to  set  aside  fraudulent  con- 
veyances, and  for  a  receiver.  Heard  on  de- 
murrer to  bill.    Overruled. 

Aaron  E.  Johnston,  for  complainants. 
Warren  Dixon,  for  defendant  Smith. 


EMERY,  V.  O.  The  bill  in  this  case  Is 
filed  by  the  complainants  in  their  right  as 
attaching  creditors  of  the  Columbia  Powder 
Manufacturing  Company,  a  nonresident  cor- 
poration, in  aid  of  their  lien  under  the  attach- 
ment upon  the  real  and  personal  property 
of  that  company.  The  bill  alleges  that  the 
property  attached  as  the  property  of  the  Co- 
lumbia Company  under  the  writ  had  been 
conveyed  by  that  company  to  another  non- 
resident corporation,  called  the  Maxim  Pow- 
der Manufacturing  Company,  previous  to  the 
Issuance  and  execution  of  the  writ.  On  the 
23d  day  of  December,  1893,  the  stockholders 
and  incorporators  of  the  Columbia  Compan, 
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passed  a  resolution  directing  the  sale  of  all 
the  property,  real  and  personal,  of  the  Co- 
lumbia Company  to  the  Maxim  Powder 
Company,  upon  the  terms  that  the  Maxim 
Company  should  assume  and  pay  all  debts 
and  liabilities  of  the  Columbia  Company, 
guarantying  in*  writing  to  save  the  latter 
harmless  from  all  liability  by  reason  there- 
of, and  as  further  payment  or  consideration' 
for  the  transfer  should  Issue  and  deliver  to 
the  stockholders  and  certificate  holders  of 
the  Columbia  Company  one  share' of  stock 
in  the  Maxim  Company  for  each  share  of 
stock  in  the  Columbia  Company.  The  offi- 
cers of  the  company  were  directed  to  make 
the  transfer,  and  Nathan  Kellogg  and  John 
Claffy  were  appointed,  as  trustees  for  the 
stockholders  of  the  Columbia  Company,  to 
exchange  the  stock  on  the  deposit  of  all  the 
shares  of  stock  and  the  execution  of  the 
agreements  of  sale.  The  bill  further  shows 
that  on  the  same  day  and  at  the  same  place 
the  Maxim  Company,  which  is  alleged  to  be 
composed  in  the  main  part  of  the  same  offi- 
cers, stockholders, .  and  incorporators  as  the 
Columbia  Company,  passed  resolutions  on 
Its  part  for  the  purpose  of  carrying  out  the 
sale.  The  resolutions  of  the  Maxim  Com- 
pany, set  out  In  full  in  the  bill,  substantially 
provide  as  follows:  After  reciting  that  the 
Columbia  Company  is  willing  to  sell  all  its 
property  and  assets,  including  patent  rights, 
to  the  Maxim  Company,  and  to  receive  in 
full  consideration  therefor  $230,000  of  the 
capital  stock  of  the  Maxim  Company,  pro- 
vided the  Maxim  Company  guaranties  and 
saves  harmless  the  Columbia  Company  from 
all  Indebtedness  of  every  kind,  and  further 
reciting  that  the  value  of  the  property  so 
purchased,  In  actual  cash  value,  after  de- 
ducting the  said  indebtedness,  largely  ex- 
ceeds the  sum  of  $250,000,  then  directs  the 
issue  of  $2.~>0,000  full-paid  capital  stock  of 
the  Maxim  Company  to  Nathan  Kellogg  and 
John  Claffy,  who  are  appointed  trustees  for 
the  purpose,  "to  be  delivered  to  the  Colum- 
bia Company,  or  such  certificate  holders  or 
stockholders  as  they  may  direct.  In  ex- 
change for  the  stock  of  the  Columbia  Com- 
pany to  the  amount  of  $250,000,  to  be  can- 
celed, and  upon  the  delivery  -to  this  [the 
Maxim]  company  of  proper  transfers  of  all 
the  assets,  property,  and  patent  rights  of  the 
Columbia  Company."  The  resolution  au- 
thorized the  proper  officers  to  execute  the 
necessary  papers,  particularly  the  written 
guaranty.  The  bill  then  further  alleges  that 
on  or  about  the  23d  day  of  December  the 
Columbia  Company,  by  deeds  of  that  date, 
transferred  its  lands  and  personal  property 
(being  the  property  afterwards  attached)  to 
the  Maxim  Company,  and  that  on  that  day 
the  Maxim  Company  executed  an  agreement 
(set  out  in  the  bill)  by  which  the  Maxim 
Company  "hereby  agrees  to  assume,  and 
does  hereby  assume  and  agree  to  pay,  any 
and  all  debts  or  liabilities  lawfully  existing 
against  the  said  the  Columbia  Company,  and 


hereby  agrees  to  indemnify  and  save  harm- 
less the  said  Columbia  Company  of  and 
from  all  costs  and  liability  therefor  or  there- 
under." On  or  about  the  23d  day  of  Decem- 
ber, as  appears  by  the  bill,  the  Columbia 
Company  also  conveyed  to  the  Maxim  Com- 
pany certain  patent  rights  and  interests  to 
which  the  Columbia  Company  were  entitled 
under  an  agreement  with  one  Hudson  Max- 
im, dated  January  14,  1892,  and  which  agree- 
ment is  set  out  in  full  in  the  bill.  On  De- 
cember 27,  1893,  Maxim  confirmed  these 
rights  so  assigned  to  the  Maxim  Company, 
and  gave  additional  rights  by  an  agreement 
of  that  date  also  set  out  in  the  bill.  The 
bill  further  charges  as  matter  of  fact  that 
no  consideration  was  paid  for  these  convey- 
ances and  transfers  by  the  Columbia  Com- 
pany, except  the  issuing  of  stock  to  the 
stockholders  of  the  Columbia  Company  un- 
der the  agreement,  and  also  charges  that  by 
reason  of  these  conveyances  it  is  unable  to 
obtain  the  benefit  of  the  attachment,  or  en- 
force it  against  the  property  attached.  As 
to  the  intent  with  which  the  conveyances 
were  -made,  the  bill  alleges  that  they  were 
made  "either  for  the  purpose  of  conveying 
said  lands  and  transferring  said  personal 
property  in  trust  for  the  payment  of  the 
debts  of  the  said  Columbia,"  etc.,  "Company, 
and  in  particular  for  the  payment  of  said 
debts  of  your  orators,  or  for  the  purpose  of 
defrauding  their  creditors  and  your  orators 
in  particular,  and  delaying  them  in  collect- 
ins  their  debts,"  etc.  Having  stated  these 
substantial  facts  as  to  the  transfer,  the  com- 
plainants make  their  statement  of  their 
legal  effect,  and  in  this  statement  of  the 
legal  effect  they  present  them  in  an  alterna. 
tive  aspect,  and  base  their  right  to  relief 
either  upon  one  ground  or  the  other.  The 
transfer  to  the  Maxim  Company,  say  com- 
plainants In  the  first  place,  was  upon  the 
trust  to  pay  the  debts  of  the  Columbia  Com- 
pany, Including  complainants'  debts,  and  the 
Maxim  Company  should  be  decreed  to  hold 
the  property  in  trust  for  that  purpose,  and, 
if  not  held  on  that  trust,  then  the  convey- 
ances are  alleged  to  be  fraudulent  against 
the  creditors  of  the  Columbia  Company. 
Discovery  is  asked  as  to  the  terms  of  the 
transfer,  the  debts  are  prayed  to  be  charged 
on  the  property,  and,  on  allegations  of  insol- 
vency of  the  Columbia  Company,  and  the 
perilous  condition  of  the  property,  a  receiv- 
er Is  prayed  for  the  property  conveyed  by 
the  Columbia  to  the  Maxim  Company. 

By  reason  of  this  double— or,  as  he  claims, 
triple— aspect  of  the  bill,  the  defendant  Ar- 
thur H.  Smith  demurs  specially  for  multifa- 
riousness, as  well  as  generally  for  want  of 
equity.  Smith's  status  on  the  record  }s  as 
follows:  Previous  to  August  27,  1894  (the 
date  of  the  attachment  upon  which  the 
complainant's  liens  are  based),  and  on  Au- 
gust 7,  1894  (wrongly  stated  In  the  bill  as 
1893,  by  a  clerical  error),  the  defendant  Ar- 
thur H.  Smith  recovered  a  Judgment  against 
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the  Maxim  Company,  the  alleged  fraudu- 
lent grantee,  upon  which  execution  has  been 
issued  and  levied  on  the  lands  afterwards 
attached  as  the  property  of  the  Columbia 
Company.  The  bill  alleges  that  Smith 
"knew  of  the.  said  transfer  and  conveyance 
of  said  lands  and  premises  and  personal 
property  by  the  said  Columbia,"  etc.,  "Com- 
pany to  the  said  Maxim,"  etc.,  "Company, 
as  above  set  forth,  at  the  time  thereof;  also, 
knew  of  the  said  resolution,  propositions,  and 
agreements  of  the  respective  companies 
above  set  forth,  at  the  time  of  making  the 
same,  and  knew  at  that  time  of  the  terms 
and  conditions  of  said  transfers  and  convey- 
ances." Upon  the  facts  above  stated  and 
appearing  by  the  bill,  my  conclusion  is  that 
the  demurrer  must  be  overruled.  So  far  as 
relates  to  the  general  demurrer  for  want  of 
equity,  my  opinion  is  that  the  facts  stated 
•how  a  basis  for  equitable  relief  against  the 
defendant  Smith.  As  against  creditors  of 
the  Columbia  Company  who  were  such  at 
the  time  of  the  conveyance,  the  transfer  to 
the  Maxim  Company,  under  the  circum- 
Ktances  stated,  was,  prima  facie  at  least, 
fraudulent.  The  whole  consideration  of  the 
conveyance  (outside  of  the  guaranty  of 
debts),  which  was  declared  to  be  fully  $250,- 
000  in  cash  value,  was  by  the  arrangement 
between  the  companies  and  their  stockhold- 
ers delivered,  not  to  the  vendor,  the  Colum- 
bia Company,  as  its  assets  for  the  payment 
of  its  debts,  but  to  the  individual  stock- 
holders of  the  Columbia  Company,  and  was 
practically  a  division  among  the  stockhold- 
ers of  that  company  of  all  of  its  assets,  with- 
out paying  a  dollar  of  its  debts.  By  arran- 
ging with  the  vendor  company  to  pay  the 
consideration  for  the  transfer  in  such  form 
that  the  whole  assets  of  the  -company  were 
placed  beyond  the  reach  of  its  creditors,  the 
Maxim  Company  Is  not  a  purchaser  in  good 
faith,  so  far  as  the  creditors  of  the  Colum- 
bia Company  then  existing  were  concerned, 
bnt  must,  as  to  them,  be  considered  a  fraud- 
ulent grantee.  The  case  in  this  respect 
stands  much  worse  for  the  purchaser  than 
the  case  of  Owen  v.  Arvis,  26  N.  J.  Law,  22, 
where  the  fact  that  the  consideration  was 
left  subject  to  some  extent  to  the  control  of 
the  vendor  against  his  creditors  was  held 
to  make  the  transfer  fraudulent.  The  agree- 
ment, under  the  circumstances  here  alleged, 
to  assume  all  the  liabilities  of  the  vendor, 
made  by  a  purchaser  on  securing  a  transfer 
of  all  his  property,  manifestly  cannot,  of 
Itself,  constitute  a  purchase  for  good  con- 
sideration, and  bona  fide,  under  the  fifteenth 
station  of  the  statute  of  frauds.  Revision, 
1>.  447.  Prima  facie,  this  agreement,  under 
the  cirenmstances  here  stated,  shows  a  trans- 
fer of  ail  the  property  of  the  company  with- 
out paying  or  securing  any  part  of  the  con- 
sideration, In'  such  manner  that  it  was  avail- 
able to  the  existing  creditors  of  the  vendor 
company;  and,  if  any  circumstances  can 
make  such  an  agreement  valid  against  cred- 


itors, they  must  be  shown  by  the  vendee  by 
its  answer  or  otherwise. 

The  conveyances  being  fraudulent  as  be- 
tween the  grantor  and  grantee,  as  against 
the  grantor's  creditors,  the  next  question  is 
whether  Smith,  a  judgment  creditor  of  the 
fraudulent  grantee  subsequent  to  the  con- 
veyance, is  within  the  protection  of  the  fif- 
teenth section,  as  a  purchaser  for  good  con- 
sideration and  bona  fide.  The  bill  shows 
that  he  Is  not.  His  knowledge  of  the  facts 
constituting  the  alleged  fraud  is  alleged,  and, 
besides,  the  doctrine,  as  settled  under  simi- 
lar statutes  in  other  courts,  is  that  a  judg- 
ment creditor  of  a  fraudulent  grantee  is  not 
a  purchaser  at  all,  within  the  saving  of  this 
section.  2  Bigelow,  Frauds,  p.  485,  i  12;- 
De  Voe  v.  Brandt,  53  N.  Y.  402;  Beavan  v. 
Oxford,  2  Jur.  (N.  S.)  121,  25  Law  J.  Ch.  299. 
This  I  think  Is  the  status  of  the  complain- 
ants, as  lien  creditors  of  the  Columbia  Com- 
pany, against  Smith,  upon  the  facts  relating 
to  the  transfer  set  out  in  the  bill,  and  im- 
puting to  the  parties  the  intention  as  to  cred- 
itors which  the  law  would  imply,  at  least 
prima  facie,  from  the  facts  stated.  And  so 
far  as  the  defendant  Smith  is  concerned  the 
question  whether  the  intent  of  the  transfer 
was  to  defraud  the  creditors  of  the  Colum- 
bia Company,  or  to  convey  the  property  in 
trust  to  pay  Its  debts,  can  make  no  differ- 
ence upon  the  present  record,  for  the  state- 
ment in  the  bill,  admitted  by  the  demurrer, 
that  the  transfers  were  made  either  with 
one  Intent  or  the  other,  furnishes,  as  against 
Smith,  sufficient  equitable  basis  for  a  decree 
that  the  lands  should  be  charged  with  the 
payment  of  the  complainants'  debts.  That 
would  be  the  ultimate  decree  to  be  made  on 
the  facts  stated,  If  either  one  intent  or  the 
other  existed,  and  the  bill  therefore-  shows  a 
right  to  relief,  and  is  good  upon  a  general 
demurrer  for  want  of  any  equity.  A  defect 
observable  In  the  bill  Is  the  omission  of  an 
allegation  that  the  debts  of  the  complainants 
were  created  before  the  transfers  In  ques- 
tion. The  demurrant,  however,  did  not  raise 
this  objection  at  the  hearing,  and  under  rule 
225.  requiring  the  particular  grounds  of  de- 
murrer to  be  stated,  It  is  doubtful  whether 
It  could  be  alleged  unless  specified.  Van 
Houten  v.  Van  Winkle,  46  N.  J.  Eq.  380,  20 
Atl.  34;  Essex  Paper  Co.  v.  Greacen,  45  N. 
X  Eq.  504,  19  Atl.  466.  And,  Inasmuch  as  it 
appears  by  the  affidavits  for  Injunction  an- 
nexed to  the  bill  that  these  debts  did  In  fact 
exist  at  the  time  of  the  transfer,  the  com- 
plainants may  amend  the  bill  In  this  respect 
either  before  or  after  order  overruling  de- 
murrer. 

The  second  ground  of  demurrer  Is  multi- 
fariousness, and  rests  upon  the  contention 
that  the  complainants  seek  three  different 
and  Inconsistent  remedies:  First,  the  declara- 
tion that  property  conveyed  is  held  upon  a 
trust  to  pay  complainants'  debts;  second,  to 
set  aside  the  conveyance  as  a  fraud  upon 
complainants;    and,  third,  to  have  the  cor- 
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poratlon  declared  insolvent  and  a  receiver  ap- 
pointed. If  the  trust  attempted  to  be  as- 
serted were  a  trust  imposed  on  the  property 
by  express  contract  of  the  Maxim  Company 
to  that  effect,  the  complainants  perhaps  might 
be  required  to  elect  whether  they  accepted 
or  renounced  the  benefit  of  the  trust,  and  the 
bill  would  probably  be  defective  in  not  show- 
ing the  election  made;  but  In  this  case  the 
conveyance  of  the  property  did  not  in  terms 
impress  the  property  with  a  trust  for  the 
payment  of  debts,  and  for  this  payment  of 
its  debts  the  Columbia  Company  held  only 
the  personal  agreement  of  the  Maxim  Com- 
pany. Equity  may,  under  the  facts  stated 
in  the  bill,  impress  the  property  with  a  trust, 
but,  as  it  seems  to  me,  the  trust,  if  held  to 
arise  on  the  facts  stated  in  the  bill,  will 
arise  by  reason  of  the  fraudulent  character 
of  the  transaction  as  to  the  vendor  company, 
and  as  arising  out  of  it.  The  trust,  then,  if 
construed  so  to  arise,  is  not  Inconsistent  with 
a  declaration  that  the  transfer  was  fraudu- 
lent, but  would  be  the  equitable  method  by 
which  the  remedy  of  the  creditor  against  the 
fraud  is  worked  out  In  Belford  v.  Crane, 
10  N.  J.  Eq.  265,  the  equity  of  a  creditor  was 
thus  worked  out,  and,  where  lands  conveyed 
to  a  wife  had  been  purchased  with  the  hus- 
band's property  under  circumstances  render- 
ing the  transaction  void  as  against  his  cred- 
itors, the  wife  was  treated  as  a  trustee  for 
the  creditors,  and  the  property  sold  for  their 
benefit.  And  in  other  tribunals  it  is  held 
that  a  court  of  equity  will  follow  the  assets 
under  such  circumstances  into  the  hands  of 
the  vendee  company,  which  cannot  be  con- 
sidered a  bona  fide  purchaser.  1  Thomp. 
Corp.  §S  375,  378,  and  cases  cited.  The  com- 
plainants in  this  case  are  entitled  to  relief 
on  the  facts  stated.  Nor  can  the  bill  be  con- 
sidered defective,  as  multifarious,  because  it 
states  two  separate  legal  theories  of  relief  up- 
on the  facts,  each  resulting  in  the  same  de- 
cree, viz.  charging  the  debts  upon  the  prop- 
erty conveyed.  In  Emails  v.  Emans,  14  N. 
J.  Eq.  114,  relied  on  by  counsel,  the  bill  was 
held  multifarious  because  it  Involved  totally 
distinct  questions,  requiring  different  evidence 
and  leading  to  different  decrees. 

As  to  the  objection  that  the  bill  is  also  a 
proceeding  in  insolvency  against  the  Colum- 
bia Company,  and  asks  a  receiver,  and  Is 
therefore  multifarious,  the  situation  is,  as  I 
read  the  bill,  that  the  appointment  of  a  re- 
ceiver is  asked  as  incidental  to  the  relief 
prayed  by  the  bill,  and  for  the  preservation 
of  the  property  pendente  lite.  This  is  also 
in  the  line  of  the  principal  relief  sought,  and 
If,  for  this  purpose,  facts  are  stated  in  the 
bill  upon  which  a  decree  in  insolvency  is 
sought  to  be  made,  the  bill  cannot  be  consid- 
ered as  a  bill  in  insolvency,  nor  held  multi- 
furious,  and  that  for  that  reason  this  relief 
may  not  be  granted.  Besides,  this  objection, 
even  if  valid  for  the  company,  is  of  no  avail 
to  the  demurrant,  Smith,  for  his  Judgment  un- 
der the  facts  stated  is  invalid  against  a  re- 


ceiver as  well  as  against  the  complainants, 
and  the  complainants,  therefore,  would  be  en- 
titled to  have  the  sale  threatened  under  his 
judgment  restrained  pending  the  adjudica- 
tion of  Insolvency,  and  the  appointment  of  a 
receiver,  in  the  interest  of  all  the.  creditors.  De- 
fendant Smith  cannot  object  to  multifarious- 
ness which  exists  only  as  to  other  defendants. 
2  Danleil,  Ch.  Prac.  (6th  Ed.)  337,  note  3; 
Olds  v.  Regan  (N.  J.  Ch.;  Aug.  24,  1896)  32 
Atl.  827.  The  demurrer  is  therefore  over- 
ruled, with  costs. 


SAYRB  v.  COYNE  et  aL 

(Court  of  Chancery  of  New  Jersey.    Nov.  12. 

1895.) 

Suit  to  Enforce  Judgment— Propertt  Subject 

TO  Partnership— Mortgage  Lien — Priorities. 

1.  In  a  suit  to  subject  land  claimed  by  a 
wife  to  a  judgment  against  the  husband,  it  ap- 
peared that  when  complainant's  debt  was  created 
the  husband  and  his  oldest  son  were  partners; 
and  the  answers  averred  that  thereafter  the  busi- 
ness failed,  and  the  firm  was  composed  of  the 
wife,  and  the  son,  and  that  the  father  worked 
for  wages,  and  that  the  land  in  suit  was  bought 
partly  with  the  profits  of  the  business  of  such  new 
firm.  It  was  shown,  however,  that  the  firm  name 
remained  the  same,  and  that  the  father  remained 
the  controlling  member;  that  written  contract* 
for  work  were  signed  in  the  firm  name,  and  re- 
cited that  the  firm  was  composed  of  father  and 
son;  and  no  written  evidence  was  offered  to 
show  the  wife's  interest  Held,  that  the  firm 
was  composed  of  father  and  son  throughout,  and 
that  the  father  had  a  one-half  interest  in  the 
profits  forming  part  of  the  price  of  the  land. 

2.  In  an  action  to  subject  to  payment  of  a 
judgment  against  a  husband  land  standing  in  the 
name  of  the  wife,  and  on  which  a  defendant  had 
a  subsequent  mortgage,  it  appeared  that  the  land 
was  bought  with  the  profits  of  a  firm  in  which 
the  husband  had  a  one-half  interest,  and  that  the 
mortgagee  was  a  brother  of  the  wife  of  the  judg- 
ment defendantrand  the  evidence  failed  to  show 
that  the  wife  bad  any  interest  in  the  firm.  The 
consideration  of  the  mortgage  was  alleged  to  be 
various  loans  made  to  his  sister,  but  no  memo- 
randum was  kept  of  such  loans,  and  their  exact 
amount  was  uncertain.  It  was  shown  that  the 
mortgagee  prior  to  the  execution  of  the  mortgage 
knew  that  creditors  of  such  judgment  defendant 
were  beginning  to  oress  their  claims.  Held,  that 
the  lien  of  the  judgment  was  entitled  to  pri- 
ority over  the  mortgage  lien. 

Bill  by  Marcus  Sayre  against  Patrick 
Coyne  and  others.  Heard  on  pleadings  and 
proof.    Decree  for  complainant. 

P.  T.  Johnson  and  Robert  H.  McCarter. 
for  complainant  Frank  J.  Swayze,  for  de- 
fendants. 


PITNEY,  V.  C.  The  object  of  the  bill  is 
to  subject  to  the  lien  of  a  judgment  held 
by  complainant  against  Patrick  Coyne  cer- 
tain lands,  the  title  to  which  is  vested  in 
Mary  Coyne,  his  wife.  The  foundation  of 
the  equity  Is  that  the  property,  as  is  al- 
leged, was  purchased  and  conveyed  to  Mary 
Coyne,  and  buildings  erected  thereon,  with 
the  money  of  Patrick  Coyne.  Judgment 
was  recovered  in  October,  1876.  An  execu- 
tion was  issued  and  a  levy  made,  which  was 
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fruitless  by  reason  of  a  sale  of  the  premises 
levied  on  by  virtue  of  a  prior  mortgage,  which 
did  not  produce  a  surplus  to  be  applied  to 
the  complainant's  Judgment.  The  allega- 
tion of  the  bill  Is  that  the  real  estate  now 
in  question,  consisting  of  two  lots,  one  front- 
ing on  Day  street  and  the  other  on  Gar- 
field street,  In  the  city  of  Orange,  was  pur- 
chased after  the  recovery  of  the  judgment, 
and  paid  for  out  of  the  proceeds  of  the  busi- 
ness which  the  judgment  debtor  was  car- 
rying on  under  the  name  of  P.  Coyne  &  Co., 
viz.  the  business  of  a  master  mason  taking 
contracts  to  build.  It  is  not  disputed  by  the 
answer  that  a  portion  at  least  of  the  cost  of 
the  lots  and  buildings  afterwards  erected 
thereon  came  out  of  the  profits  of  the  busi- 
ness of  P.  Coyne  &  Co.,  but  the  allegation 
is  that  the  firm  of  P.  Coyne  &  Co.  after 
some  time  In  1881  or  1882— the  exact  date 
is  not  given— was  composed  of  the  defendant 
Mary  Coyne  and  her  son  Charles  F.  Coyne, 
and  .the  profits  of  the  business  were  equally 
divided  between  Charles  and  Mary,  and  that 
the  father  and  husband,  the  judgment  debt- 
or, had  no  Interest  In  the  business  what- 
ever, but  that  he  worked  for  the  firm  of 
P.  Coyne  &  Co.  as  a  journeyman  mason  and 
foreman  employed  by  his  son  and  wife,  and 
was  paid  stated  wages.  And  this  is  the 
first  issue  raised.  It  Is  further  alleged  by 
the  defendant  that  part  of  the  purchase 
money  for  the  lot  on  Garfield  street,  and  a 
portion  of  the  lot  on  Day  street,  was  com- 
posed of  the  proceeds,  amounting  to  $1,300, 
resulting  from  the  sale  In  1890  of  a  house 
and  lot  owned  by  Mary  on  Lakeside  avenue. 
The  Lakeside  avenue  lot.  was  purchased  (by 
deed  dated  February,  1878)  of  one  Condict 
for  $500.  It  is  admitted  that  this  $600  was 
paid  by  mason  work  done  on  other  build- 
ings for  Mr.  Condict,  and  that  the  house 
was  erected  in  the  same  way.  The  mason 
work  was  done  by  the  husband  and  sons, 
and  the  carpenter  work  was  done  by  a  mas- 
ter carpenter  who  accepted  pay  in  mason 
work  done  on  other  jobs.  A  faint  attempt 
was  made  to  show  by  the  proofs  that  all 
this  mason  work,  as  well  that  done  upon 
the  house  as  that  done  for  Condict  In  pay- 
ment for  the  lot,  and  that  done  for  the  car- 
penter in  exchange  for  work  done  on  the 
bouse,  was  done  by  Charles  and  his  youn- 
ger brother  without  the  aid  of  the  father,  but 
I  think  the  attempt  falls,  and  the  failure 
rebounds  and  throws  distrust  upon  the  de- 
fendants' witnesses.  Patrick  Coyne  was  be- 
fore his  failure  a  thriving  and  competent 
mason  and  builder  in  Orange,  doing  con- 
siderable work  by  contract,  and  his  failure 
was  due  to  the  shrinkage  in  values  of  the 
years  1875  and  1876.  The  theory  of  the  de- 
fendants is  that  he  thereupon  became  des- 
pondent and  unable  to  make  a  living  for  the 
family,  and  that  be  was  supported  by  the 
efforts  of  his  wife  and  bis  two  oldest  sons. 
Now,  the  proofs  show  that  In  1877,  shortly 
nfter  his  failure,  and  prior  to  the  purchase 


of  this  Lakeside  avenue  lot,  he  was  doing 
business  under  the  firm  name  of  Patrick 
Coyne  &  Co.  At  one  time,  shortly  after  his 
failure,  he  had  a  partner  by  the  name  of 
Beck  (but  for  how  long  a  time  does  not  ap- 
pear), and  afterwards,  as  distinctly  stated 
In  the  answer,  his  son  Charles  was  his  part- 
ner, and  he  was  taking  large  contracts  for 
mason  work,  several  of  which  were  offered 
in  evidence,— one  dated  August  13,  1877;  an- 
other October  17,  1877;  another  In  March, 
1879;  another  In  March,  1881.  On  the  other 
hand,  his  oldest  son,  Charles,  was  born 
about  January  1,  1860,  and  In  February, 
1878,  was  just  turned  18  years  old,  and  the 
next  son  was  about  14  years  old.  These 
boys  undoubtedly  worked  for  their  father  as 
soon  as  they  were  old  enough  to  work,  but 
the  proofs  show  that  the  father  must  have 
been  at  that  time  the  manager,  brains,  and 
energy  of  the  concern,  and  the  only  one  of 
the  party  who  was  competent  to  do  this 
kind  of  business.  Besides,  It  is  absurd  to 
suppose  that  either  Mr.  Condict,  the  seller 
of  the  lot,  or  the  carpenter  who  did  the  car- 
penter work,  would  accept  the  work  of  such 
mere  boys  in  exchange  for  their  property 
and  work.  Without  going  Into  the  details 
of  the  evidence  on  this  point,  which  was 
elaborately  argued  on  both  sides,  it  Is 
enough  to  say  that  there  were  serlons  con- 
tradictions in  that  of  the  defendants,  and  I 
am  entirely  satisfied  from  all  the  circum- 
stances that  the  Lakeside  avenue  property 
was  paid  for  with  the  profits  of  Patrick 
Coyne's  business.  In  January,  1881,  Charles 
attained  his  majority,  and  shortly  after- 
wards—but just  how  long  does  not  appear, 
nor  whether  in  1881  or  1882— married,  and 
brought  his  wife  home  to  the  Lakeside 
avenue  house;  and  the  question  is  whether 
he  then  entered  Into  a  new  partnership  with 
his  stepmother,  Mary,  or  merely  continued 
the  old  one  with  his  father.  No  written  ar- 
ticles are  produced  by  the  defendant,— not 
a  scratch  of  a  pen  to  show  that  the  wife 
had  any  interest  in  the  business.  She  bad 
no  business  capacity,  was  quite  illiterate, 
and  absorbed  with  her  household  duties. 
The  business  was  continued  after  Charles' 
marriage  precisely  as  it  was  before,  under 
the  management  of  Patrick  and  Charles,  and 
all  contracts  were  made  in  the  name  of  P. 
Coyne  &  Co.,  and  the  business  carried  on 
under  that  name  up  to  1893.  All  this  time 
the  desk  containing  the  partnership  pa- 
pers was  kept  in  the  kitchen  of  Patrick 
Coyne's  house,  and  all  business  requiring 
clerkly  labors  was  conducted  there,  in  all 
of  which  Mrs.  Coyne  took  no  part  and  knew 
nothing  of. 

Several  building  contracts  were  produced, 
which  had  been  filed  in  the  office  of  the  clerk 
of  Essex  county  during  this  period,  in  which 
Patrick  Coyne  is  especially  named  as  tin- 
partner.  They  are:  A  contract  dated  the  1st 
of  July,  1882,  between  Cooper  and  wife  and 
Patrick  Coyne  and  Charles  F.   Coyne,  part- 
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ners  under  the  name  and  firm  of  P.  Coyne  & 
Co.  The  words  "Patrick  Coyne  find  Charles 
F.  Coyne,  partners  under  the  name  and  firm 
of,"  were  Interlined  before  the  words  "P. 
Coyne  &  Co.,"  and  in  different  ink.  It  is 
plain  that  this  was  done  upon  the  requisition 
of  some  one  interested  on  the  part  of  the 
builder,  who  felt  that  the  Individual  names 
of  the  contractors  should  be  declared.  Be- 
fore that  amendment  was  made  it  had  been 
signed  "P.  Coyne  &  Co.,"  in  the  handwriting 
of  Patrick  Coyne.  An  attempt  was  made  to 
deny  this,  but  a  comparison  with  other  un- 
doubted standards  in  the  case  satisfies  me 
that  the  words  "P.  Coyne  &  Co."  were  writ- 
ten by  Patrick  Coyne.  Then  the  "&  Co."  after 
the  words  "P.  Coyne"  is  erased,  and  "Charles 
F.  Coyne"  is  written  In  Charles'  handwriting, 
In  the  same  ink  In  which  the  interlineation 
was  made,  and  that  was  undoubtedly  done 
by  Mr.  Kingsbury,  the  subscribing  witness. 
Next  Is  a  contract  dated  January  30,  1883, 
made  between  T.  Boup  and  "P.  Coyne  and  C. 
Coyne,  known  as  the  firm  of  P.  Coyne  &  Com- 
pany, masons."  This  is  signed  "P.  Coyne  & 
Co.,"  in  the  handwriting  of  Charles  Coyne. 
Next  is  a  contract  with  Mr.  Ash,  dated  the 
17th  of  September,  1883,  and  is  declared  to 
be  with  "P.  Coyne  &  Co.,  Patrick  Coyne  and 
Charles  Coyne."  This  is  signed  by  Charles, 
using  the  name  of  P.  Coyne  &  Co.  The  next 
is  a  contract  dated  the  23d  of  October,  1883, 
with  one  Westcott,  in  which  Coyne  &  Co.  are 
described  as  composed  of  Patrick  Coyne  and 
Charles  Coyne.  This  is  signed  by  Charles. 
A  similar  contract  was  entered  into  with  Mr. 
Ball  on  the  3d  of  September,  1885;  another 
one,  dated  the  30th  of  April,  1890,  between 
the  Glen  Ridge  Building  Association  and 
Patrick  Coyne  and  Charles  F.  Coyne,  compos- 
ing the  firm  of  P.  Coyne  &  Co.  Objection  to 
this  documentary  evidence  was  made  on  the 
ground  that  it  could  not  bind  the  defendant 
Mary  Coyne.  But  it  is  clearly  competent  to 
contradict  Charles  and  Patrick,  and  I  think 
it  is  also  competent  as  the  contemporaneous 
acts  of  the  parties,  especially  In  the  absence 
of  any  documentary  evidence  of  partnership 
with  her,  and  in  face  of  the  admitted  fact 
that  Patrick  and  Charles  composed  the  firm 
of  P.  Coyne  &  Co.  before  1881  or  1882,  and 
that  Mary  admitted  that  she  knew  the  busi- 
ness was  being  carried  on  all  the  time  in  the 
name  of  P.  Coyne  &  Co.  It  Is  impossible  to 
Ignore  the  fact  of  the  relationship  between 
the  parties,  and  the  absence  of  any  diversity 
of  interest  among  them,  or  of  any  motive  in 
dealing  in  their  business  with  third  parties 
In  stating  Patrick  to  be  the  partner,  Instead 
of  Mary.  Thus  the  actual  conduct  of  the 
parties  during  the  period  in  question,  and  be- 
fore suit  stirred,  becomes  of  the  utmost  im- 
portance and  significance.  The  case  discloses 
no  reason  why  Patrick,  after  having  done 
business  openly  and  successfully  in  his  own 
name  from  1876  to  1881  or  1882,  should  sud- 
denly retire  and  work  as  a  journeyman  for 
his  son,  a  youth  just  turned  21;   nor  why,  if 


he  did  retire,  his  name  should  have  been  re- 
tained In  the  new  firm's  name. 

The  defendant  swears  that  Patrick  worked 
for  the  firm  as  foreman,  at  a  weekly  wage, 
in  prosperous  times,  of  about  $24  per  week, 
which  he  Immediately  gave  to  his  wife  for 
family  support,  the  average  amount  of  such 
contribution  being  at  least  $18  per  week. 
But  why  should  Patrick  give  all  his  wages  to 
his  wife  for  the  family  support  when  she  was 
engaged  in  a  profitable  business,— for  the 
proofs  show  clearly  that  it  was  profitable,— 
and  where  was  the  written  evidence  of  such 
payment  to  him  of  wages?  None  of  the 
partnership  books,  bank  vouchers,  bank  ac- 
counts, or  other  writings  relating  to  the  busi- 
ness are  produced.  The  defendants'  case 
rests  upon  the  unsupported  evidence  of  the 
defendants  Patrick,  Mary,  and  their  son 
Charles,  and  Patrick  and  Charles  are  hope- 
lessly contradicted  by  the  contracts  which 
they  have  signed.  But  the  defendants  allege 
that  In  1881  or  1882,  when  this  new  partner- 
ship started,  the  wife  put  $1,600  In  money 
into  the  business,  as  capital,  which  she  ob- 
tained from  her  brother  James  Fallan,  the 
other  defendant  herein.  An  examination  as 
to  the  truth  of  this  allegation  renders  it  nec- 
essary to  refer  for  a  moment  at  this  point. 
In  part,  to  Fallan's  connection  with  the  case. 
He  is  a  plumber  residing  and  doing  business 
in  Brooklyn,  and  may  be  a  thrifty  man,  and  is 
made  defendant  because  he  holds  two  sev- 
eral mortgages  on  the  two  pieces  of  real  es- 
tate in  question,  both  dated  and  executed  De- 
cember 5,  1803.  On  October  2,  1883,  com- 
plainant issued  an  alias  execution  on  his 
judgment,  returnable  the  first  Tuesday  of  No- 
vember then  next.  Under  a  return  of  nulla 
bona  he  took  proceedings,  by  a  judge's  order, 
for  the  examination  of  Patrick  and  others 
before  a  commissioner,  and  that  examination 
was  had  on  December  11  and  17,  1893.  Pat- 
rick, Mary,  and  Charles  were  all  examined 
under  oath.  Just  when  the  judge's  order  was 
made  and  served  upon  the  defendant  In  ex- 
ecution does  not  appear,  but  it  Is  clear  that 
the  defendants  herein  knew  of  it  before  De- 
cember 5,  1893,  for  on  that  day  Patrick  ami 
his  wife  went  to  Brooklyn  and  executed  the 
two  mortgages,  one  for  $3,000  and  the  other 
for  $4,000,  which  sums  they  say  were  in  part 
made  up  of  moneys  previously  loaned  by  Fal- 
lan to  Mary,  and  among  those  sums  of  $1,500 
alleged  to  have  been  loaned  In  1881  or  1882 
when  the  new  partnership  was  formed.  Fal- 
lan swears  that  before  these  mortgages  were 
executed  he  heard  at  Patrick's  house  in 
Orange  that  some  old  creditors  were  stirring 
against  Patrick.  It  is  clear,  therefore,  that 
the  parties  went  upon  the  stand  upon  the 
examination  under  supplemental  proceedings, 
a  few  days  later,  with  their  minds  refreshed 
as  to  all  moneyed  transactions  between  Mary 
and  her  brother  Fallan.  Upon  that  occasion 
Patrick  swore  that  the  working  capital  of  thr 
firm  of  P.  Coyne  &  Co.  was  the  result  of 
the  savings  of  the   whole  family,— himself 
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*fe,  wd  son, — and     that   his  wife  received 
pwento  from    her     brother  which  were  also 
Wi   But  his     evidence   does  not  indicate, 
«  TOnnt  the     conclusion,  that  any  large 
nm  TO8  furnished    hy    his  wife,  or  that  the 
wbole  amount   oT    moneyed  capital  amounted 
touyrach  anm  as  *  1,500.    Mary  swore  that 
4e  received  from  heir  brother  $1,000  or  $1,500 
or  $2,000,— being    quite    uncertain  as  to  the 
imonat;  that    it    wag   paid  to  her  in  small 
Mounts,  or  $lOO  or  $2O0,  from  time  to  time, 
u  it  was   needed;      and  her  evidence  there 
given  does   not   Indicate  any  large  payments 
at  one  time,  and    she   expressly  declares  that 
they  were  mere    gifts  by  her  brother,  and 
not  loans,  and   she   denied  that  her  husband 
ever  contributed  a.  cent    Upon  her  examina- 
tion as  a  -witness   in  her  own  behalf  In  this 
cause,  she  swears  that  her  brother  advanced 
her  at  one  tune,  or  substantially  at  one  time, 
$1,500  to  put  In   as  working  capital  in  the 
business    of    P.    Coyne   &   Co.,  at   its   start 
Charles  Coyne,  in  his  examination  In  supple- 
mental proceedings,  and  as  a  witness  for  the 
defense  in  this  cause,  says  that  his  mother 
did  contribute  to  the  capital  of  the  firm.    But 
he  did  not  mention  any  particular  sum,  nor 
did  his  language  indicate  that  It  was  of  any 
considerable  amount    And  he  further  swears 
that  the  firm  kept  a  bank  account,  and  that 
whatever  his  mother  contributed  was  deposit- 
ed in  the  bank,  to  the  firm's  credit;   and  yet 
the  bank  account  is  not  produced  to  show  any 
such  credits,  nor  any  reason  given  why  it  was 
not  produced.    The  brother,  Saltan,  swears 
that  be  advanced  to  Mrs.  Coyne,  about  that 
tune,  $1,500,  in  two  sums  of  $500  and  $1,000, 
xbr  which  be  took  no  receipt  or  acknowledg- 
ment, and  of  which  he  made  no  memorandum 
whatever.     Not  a  scrap  of  writing  is  shown 
hi  support  of  this  item.    No  attempt  is  made 
to  show  that  the  firm  needed  any  such  large 
sum  as  $1,500,  and  Charles  Intimates  that  it 
did  not.     It  bad  been  carried  on  for  several 
years   successfully  upon  the  savings  of  the 
family,  and  the  question  arises,  why  make 
such  a  large  addition  suddenly  at  that  time? 
The  proofs  fail  to  satisfy  me  that  this  or 
any  considerable  sum  was  put  In  the  business 
as  capital  by  Mary. 

Upon  a  view  of  this  part  of  the  case  as  a 
whole,  the  fact  that  Patrick  did  conduct  the 
mason  business  as  a  master  mason  and  con- 
tractor, under  the  name  of  P.  Coyne  &  Co., 
successfully,  from  the  date  of  his  failure  up 
to  the  date  of  the  commencement  of  the  al- 
leged partnership;  that  his  son  Charles  was 
towards  the  last  of  this  period  his  partner 
therein;  that  there  was  no  external  change 
%■»  the  partnership  name  or  mode  of  conduct- 
ing the  business  at  the  time  of  the  alleged 
change;    that  Patrick  continued  to  take  an 
active  part  In  it;  that  written  contracts  con- 
tinued to  be  entered  into  by  P.  Coyne  &  Co., 
declared  therein  to  be  composed  of  Patrick 
Coyne  and  Charles  Coyne;   that  no  writing 
is  produced  Indicating  that  the  wife  had  any 
Interest  In  It;    that  she  took  no  part  in  the 


business  whatever;  that  no  written  proof  is 
produced  that  she  furnished  any  capital,—! 
conclude  that  the  written  contracts  speak 
the  truth,  and  that  Patrick  Coyne  and 
Charles  Coyne,  in  name  and  In  fact,  com- 
posed the  firm,  and  were  entitled  to  its  earn- 
ings, and  that  the  idea  of  making  Mary  the 
partner,  instead  of  her  husband,  was  an  aft- 
erthought This  conclusion  renders  it  un- 
necessary to  consider  the  forcible  argument 
made  by  counsel  of  the  complainant  In  sup- 
port of  the  position  that,  even  if  Mary  was 
the  nominal  partner,  yet  as  she  contributed 
nothing  to  the  capital  or  to  the  management, 
while  the  business  was  really  carried  on  by 
her  husband,  she  cannot  claim  the  proceeds 
of  his  management  under  the  law  as  de- 
clared in  the  line  of  cases  cited  and  culmi- 
nating in  Manufacturing  Co.  v.  Hnmmell,  25 
N.  J.  Eq.  45,  modified  by  the  fourth  section 
(enacted  1874)  of  the  married  woman's  act 
(Revision,  p.  637). 

The  next  question  Is,  how  much  of  the 
earnings  of  P.  Coyne  &  Co.  went  into  the 
property  and  the  Improvements  upon  It? 
And  here,  again,  we  are  not  aided  by  any 
documentary  proof  produced  by  the  defend- 
ants. It  is  admitted  that  the  two  proper- 
ties—both land  and  buildings— were  partly 
paid  for  by  the  firm's  money  and  means,  and 
all  by  the  firm's  checks,  except  so  far  as  the 
firm  did  work  directly  upon  them.  But  no 
checks  are  produced.  It  Is  asserted  that 
Mary  received  loans  from  her  brother,  which 
went  Into  it,  but  not  a  scratch  of  a  pen  is 
produced  In  support  of  It;  and  she  swears 
that  all  the  money  she  received  she  handed 
to  her  son  Charles,  and  he  swears  that  it  all 
went  into  the  bank  account  And  certainly, 
if  that  be  true,  the  bank  account  would 
show  traces  of  It,  and  yet  no  bank  account 
is  produced,  nor  any  excuse  given  for  its  non- 
production.  The  first  purchase  of  property 
herein  directly  Involved  was  made  on  the 
19th  of  March,  1887,  by  conveyance  from 
Dykman  and  wife  to  Mary  Ann  Coyne  of  30 
feet  front  on  Day  street,  in  Orange,  the  con- 
sideration being  $1,050.  At  the  same  time 
conveyance  was  made  of  30  feet  immediate- 
ly adjoining  it  to  Mrs.  Catharine  Coyne,  wife 
of  Charles,  at  the  same  price;  total,  $2,100. 
A  consideration  mortgage  for  $500  was  given 
back  by  Mary,  which  was  afterwards  as- 
signed to  Dr.  William  Pierson.  The  cash 
payment  for  this  property  came  out  of  the 
bank  account  of  the  firm  of  P.  Coyne  &  Co. 
A  year  and  a  half  later— September  10,  1888 
—Mary  and  her  husband  and  Charles'  wife 
and  her  husband  joined  in  a  mortgage  to  Dr. 
Pierson  for  $2,000  on  the  60-feet  front  com- 
posed of  the  two  lots  owned  by  Mary  and 
Charles'  wife.  These  mortgages  were  both 
paid  on  the  31st  of  May,  1895.  and  canceled 
of  record  on  the  2d  of  June,  1893.  The  build- 
ing comprises  two  houses  under  one  roof, 
built  together,  half  on  Catharine  Coyne's  lot, 
and  the  other  on  Mary  Coyne's  lot.  and  all 
paid  for  at  the  same  time,  and  out  of  the 
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bank  account  of  the  firm  of  P.  Coyne  &  Co. 
It  was  alleged  and  sworn  to  by  Charles  that, 
although  It  was  all  paid  for  by  checks  of  P. 
Coyne  &  Co.,  yet  that  the  account  of  P. 
Coyne  &  Co.  was  kept  good  by  contributions 
made  by  his  mother  of  moneys  which  she 
alleged  she  got  from  her  brother  Fallan. 
But  the  bank  account  Is  not  produced  to 
show  a  single  dollar  coming  from  Mary 
Coyne,  and  as  Charles  was  entitled  to  only 
one-half  the  profits,  and  there  was  no  pre- 
tense that  he  had  not  been  drawing  money 
for  his  own  living  from  the  firm  all  the  time, 
or  that  bis  profits  had  accumulated  more 
rapidly  than  his  mother's,  there  was  no  rea- 
son why  her  profits  should  not  have  been 
sufficient  to  pay  her  her  one-half  of  the  prop- 
erty as  well  as  his  profits  for  bis  one-half. 
So  I  conclude  that  the  house  and  lot  in  ques- 
tion on  Day  street,  so  far  as  they  were  paid 
for  prior  to  1883,  were  wholly  paid  for  out 
of  the  share  of  Patrick  Coyne  in  the  profits 
of  the  firm  of  P.  Coyne  &  Co. 

In  1891  an  additional  10-feet  front  on  Day 
street  was  purchased  of  one  Cadmus,  and  add- 
ed to  Mary's  part  of  the  Day  street  property, 
at  a  cost  of  $450.  It  was  alleged  that  this 
was  paid  for  out  of  the  proceeds  of  the  sale 
of  the  Lakeside  avenue  property.  About  the 
same  time— 1891— a  lot  of  30  feet  front  was 
purchased  on  Garfield  street,  the  rear  of  which 
adjoined  the  rear  of  the  Day  street  property, 
at  a  cost  of  (625.  The  defendants  swear  .that 
this  lot  was  paid  for  by  the  proceeds  of  the 
sale  of  the  Lakeside  avenue  property,  which 
amounted  to  $1,300.  On  his  examination  in 
supplemental  proceedings  Charles  Coyne  swore 
that  It  was  paid  for  with  the  money  of  P. 
Coyne  &  Co.,  and  this  is  probably  true,  because 
the  conveyance  to  Mary  Coyne  of  the  30  feet 
included  a  conveyance  of  60  feet  front  at  a 
price  of  $1,250,  and  she  immediately  convey- 
ed half  of  it  to  Charles'  wife.  So  that  It 
would  appear  that  Charles  was  able  oat  of 
bis  share  of  the  firm's  profits  at  that  time  to 
pay  one-half  of  the,  whole  purchase;  and  the 
same  remark  made  with  regard  to  the  Day 
street  purchase  applies  here.  If  he  could  buy 
and  pay  for  one-half  of  the  Garfield  street 
purchase,  why  could  not  Mary?  Here,  again, 
we  are  not  aided  by  the  production  of  any 
bank  accounts  or  bank  vouchers.  But  .the 
proceeds  of  the  sale  of  the  Lakeside  avenue 
property  were  undoubtedly  received  about  that 
time,  and  the  fair  inference  from  all  the  evi- 
dence is  that  they  were  used  as  a  common 
fund  to  pay  for  the  whole  purchase,  10  feet 
on  Day  street,  and  the  60  feet  in  all  on  Gar- 
field street,— amounting  in  the  aggregate  to 
$1,600  or  $1,700.  A  year  or  two  later  a  house 
was  built  on  Mary's  Garfield  street  lot  at  an 
expense  of  about  $3,000.  Whether  one  was 
built  on  Charles'  part  does  not  appear.  In  the 
examination  under  supplemental  proceedings, 
Mary— and  I  think  Charles,  also— swore  that 
$2,000  of  the  firm's  money  went  into  the  build- 
ing of  this  house.  An  attempt  was  made  to 
vary  this  evidence  on  the  hearing  in  this  case. 


But  I  think  the  probabilities  are  all  in  favor 
of  the  truth  of  the  former  evidence.  It  was 
given  at  a  time  when  the  effect  of  its  trutb 
was  not  so  clearly  apparent  as  it  became  at  a 
later  date.  So  that  I  conclude  that  the  proofs 
show  satisfactorily  enough  that  both  of  these 
properties,  so  far  as  they  were  paid  for,  were 
paid  for  with  the  earnings  of  the  firm  of  P. 
Coyne  &  Co.,  of  which  one-half  belonged  to 
Patrick  Coyne.  The  two  mortgages  held  upon 
the  Day  street  property  by  Dr.  William  Pier- 
son  were  paid  and  discharged,  as  before  re- 
marked, •  about  the  1st  of  June,  1893.  The 
share  of  Mary's  house  in  those  was  $1,000. 
She  says  that  she  borrowed  the  money  of  her 
brother  Fallan  to  pay  those  mortgages,  but 
no  assignment  of  them  was  made  to  Fallan, 
nor  any  memorandum  given  to  him  for  the 
money  loaned,  nor  any  entry  made  by  him  of 
the  amount  In  any  book,  nor  even  upon  a 
loose  piece  of  paper. 

This  brings  us  to  the  Fallan  mortgages, 
which  are  attacked  by  the  bill  on  two  grounds: 
First,  that  they  were  taken  with  notice  of  com- 
plainant's equity;  and,  second,  that  they  were 
made  for  the  express  purpose  of  defeating  it. 

As  to  the  notice  of  complainant's  equity: 
The  proofs  show  that  Fallan  was,  during  all 
the  years  since  the  recovery  of  complainant's 
judgment,  on  Intimate  terms  with  bis  sister; 
fully  cognizant  of  the  business  affairs  of  her 
husband  and  herself  and  their  son  Charles. 
His  evidence  indicates  in  the  clearest  manner 
that  before  taking  these  mortgages  he  knew 
that  some  old  creditor  of  Patrick  was  pressing 
him,  and  was  likely  to  make  claim  to  the 
premises  here  in  question,  and  he  took  the 
mortgages  with  a  view  to  securing  himself  in 
advance  of  this  old  creditor.  Now,  the  old 
creditor  could  have  no  possible  ground  of  re- 
lief against  these  properties,  except  that  they 
were  in  equity  the  properties  of  Patrick  Coyne. 
If  they  belonged  in  good  faith  to  the  wife, 
then  they  were  clearly  beyond  the  reach  of 
any  creditor  of  Patrick.  As  he  got  the  in- 
formation from  Patrick  and  Mary  by  visit- 
ing them  at  their  house  in  Orange  shortly  be- 
fore December  5,  1893,  he  must  have  learned 
who  the  creditor  was,  and  that  he  held  a 
Judgment  and  was  trying  to  collect  it  In  fact 
he  admits  that  the  affair  was  talked  over,  and 
that  "there  was  a  possibility  of  old  claims 
coming  against  the  property."  And  this  raises 
the  question  whether,  admitting  Fallan's  mort- 
gages to  have  been  given  in  good  faith  for  a 
proper  consideration,  and  simply  for  the  pur- 
pose of  securing  him  an  honest  debt,  they  can 
be  awarded  in  equity  priority  over  the  com- 
plainant's Judgment. 

But  the  complainant  alleges  that  the  mort- 
gages are  fraudulent  and  void  against  him  for 
the  additional  reason  that  they  were  given 
for  a  larger  sum  of  money  than  was  actually 
due,  if  anything  was  due,  and  so  purposely 
inflated,  and  that  their  object,  as  far  as  re- 
lates to  any  money  presently  advanced,  was  to 
assist  Patrick  Coyne  in  preventing  complain- 
ant f  loin  realizing  on  his  judgment,  thus  bring- 
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tog  them  within  the  reach  of  the  principle  act- 
ed upon  in  Holt  v.  Creamer,  S4  N.  J.  Eq.  181. 
The  two  mortgages  aggregate  $7,000.  The  an- 
swer of  Mary  Coyne  states  the  consideration 
as  follows:  June  28,  1877,  $300;  April  23, 
1881,  $1,500;  February  26,  1887,  $1,000;  May 
10, 1893,  $1,000;  and  December  5,  1893,  when 
the  mortgages  were  executed,  $2,007;  in  all, 
the  sum  of  $6,097  besides  interest.  Pallan's 
answer,  prepared  by  the  same  solicitor,  gives 
the  same  items,  and  adds  $550  loaned  to  pur- 
chase the  Day  street  lot,  making  his  sums 
total  $6,647.  On  the  hearing  Mary  swore  that 
on  the  occasion  of  the  execution  and  delivery 
of  the  bonds  and  mortgages  her  brother  paid 
her  $2,500  in  cash,  and  subsequently  paid  her 
$500,  making  altogether  $3,000.  Her  brother 
produces  not  a  check  or  scrap  of  writing  to 
prove  either  of  these  payments.  He  swears 
that  be  never  received  any  note,  duebill,  re- 
ceipt, or  other  memorandum  from  his  sister, 
and  never  made  an  entry  anywhere  of  any  of 
the  moneys  he  advanced  to  her;  that  he  on 
one  occasion  made  from  memory  a  memoran- 
dum, upon  a  loose  sheet  of  paper,  of  moneys 
which  he  advanced  to  her,  which  he  put  on 
a  file  among  other  papers  and  vouchers,  and 
which  has  been  lost;  that  on  the  day  of  the 
execution  of  the  mortgages  he  paid  her  $2,097 
in  money;  and  falls  to  state  that  he  ever 
paid  her  any  afterward.  With  regard  to  the 
payment  on  the  day  of  the  delivery  of  the 
mortgages,  his  story  does  not  agree  with 
Mary's.  With  regard  to  the  cash  down  at  the 
delivery  of  the  mortgages,  Mary  does  not 
state  why  she  borrowed  so  much,  except  that 
she  needed  a  small  portion  to  finish  the  build- 
ing on  the  premises,  and  the  remainder  she 
proposed  to  keep  to  live  upon.  She  does  not 
show  what  disposition  she  made  of  any  of  it. 
Now,  the  proof  of  the  advance  of  these  large 
payments  might,  since  the  year  1887  at  least, 
easily  have  been  supported  by  the  production 
of  the  checks  with  which  the  money  was 
drawn  from  the  bank.  No  attempt  of  that 
kind  was  made,  nor  any  reason  assigned  why 
it  should  not  have  been  made.  The  parties 
seem  to  have  relied  upon  the  value  of  their 
own  oaths,  unsupported  by  any  other  evidence. 
I  have  weighed  this  evidence  carefully,  and  I 
feel  constrained  to  say  that  it  does  not  con- 
vince me  that  these  large  sums  were  ever  ad- 
vanced; and,  if  the  $2,097  payment  was 
actually  made  to  Mary  at  the  date  of  the 
mortgages,  its  object  was  so  palpably  to  put 
the  property  within  her  reach,  so  that  Pat- 
rick's creditors  could  not  get  it,  that  it  brings 
It  directly  within  the  familiar  principle  that 
even  if  full  value  be  given  for  property,  and 
the  object,  known  to  the  grantee,  Is  to  enable 
the  grantor  to  set  his  creditors  at  defiance, 
the  conveyance  is  void.  Of  this  the  case  of 
Green  v.  Tanrum,  19  N.  J.  Eq.  105,  21  N. 
J.  Eq.  384,  Is  an  illustration. 

The  judgment,  principal  and  interest,  in  this 

case,  will  amount  to  less  than  $1,500,  and  the 

property  is  of  ample  value  to  pay  that  sum, 

and  also  afl  that  I  am  able  to  believe  can  be 
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honestly  due  James  Fallan  on  his  mortgages. 
I  therefore  feel  no  hesitation  in  advising  that 
complainant's  judgment  be  declared  to  be  a 
lien  prior  to  Pallan's  mortgages. 


LIPPINCOTT  et  al.  v.  WIKOPP  et  al. 

(Court  of  Chancery  of  New  Jersey.    Nov.  7, 

1895.) 

Wills— Competency  of  Sobscbibinq  Witness— 

Appointment  as  Executor— Sale  op  Land 

bt  execctor—  specific  performance. 

L  Under  Revision,  p.  878,  §  5,  making  the 

hnsband  or  wife  of  any  party  interested  in  a  suit 

a  competent   witness,   and  compelling   them   to 

give  evidence  on  behalf  of  any  party  to  the  suit, 

a  husband  may  subscribe  as  witness  a  will  under 

which  his  wife  takes  as  devisee. 

2.  An  appointment  of  the  husband  of  a  dev- 
isee as  executor  does  not  disqualify  him  to  at- 
test the  will  as  subscribing  witness,  under  Re- 
vision, p.  1244,  §  4,  disqualifying  as  a  subscribing 
witness  a  devisee,  or  one  beneficially  interested 
under  the  will. 

3.  On  the  disqualification  of  one  of  several 
executors,  on  whom,  in  their  official  capacity, 
and  not  as  individuals,  is  conferred  a  joint  power 
of  sale,  those  remaining  may  execute  the  power. 

4.  The  appointment  of  a  wife  as  executrix 
does  not  ipso  facto  make  her  husband  a  coexec- 
ntor,  so  that  his  disqualification  to  act  as  such 
will  disqualify  her  to  act  alone. 

5.  where  a  husband  and  wife  are  appointed 
joint  executors  with  power  of  sole  of  realty, 
and  the  husband  is  disqualified  from  acting  by 
being  a  subscribing  witness  to  the  will  appoint- 
ing them,  the  wife  may  execute  the  power  of  sale 
alone  by  deed  in  which  her  husband  joins. 

6.  In  an  action  for  specific  performance  of  a 
contract  for  the  purchase  of  land  from  the  exec- 
utors, the  defense  of  unmerchantableness  of  title 
in  that,  under  the  statute,  the  will  was  void,  and 
no  power  of  sale  conferred  on  the  executors,  can- 
not prevail  where  the  statute  is  so  clear  as  to 
leave  no  doubt  of  its  construction  in  favor  of 
the  validity  of  the  will  and  of  the  power. 

Bill  by  Carrie  Lippincott  and  husband,  ex- 
ecutors, and  others,  against  Edward  H. 
Wlkoff  and  others,  for  specific  performance 
of  a  contract  of  sale  of  land.  Decree  for 
plaintiffs. 

George  Berdlne,  for  complainants.  John 
S.  Voorhees,  for  defendant  Wlkoff. 

EMERY,  V.  C.  This  is  a  bill  for  the  specific 
performance  of  a  contract  for  the  sale  of  real 
estate,  and  the  question  to  be  solved  is 
whether  the  title  of  the  vendors,  tendered  un- 
der the  contract,  Is  such  a  title  as  the  court 
will  compel  the  purchaser  to  accept.  The 
bill  is  filed  by  the  vendors,  Frank  P.  Lippin- 
cott, as  executor,  and  Carrie  Lippincott,  his 
wife,  as  executrix,  or  Margaret  Runyon,  and 
they  have,  as  such  executors,  made  a  contract 
in  writing  with  the  defendant  Wlkoff  for  the 
sale  of  lands  of  which  the  testatrix  died 
seised,  acting  under  a  power  of  sale  con- 
ferred, or  supposed  to  be  conferred,  upon 
them  by  the  will. 

The  purchaser  raises  questions  as  to  the 
legal  execution  of  the  will,  and  also  as  to  the 
existence  in  the  complainants,  as  executors, 
of  any  power  of  sale  under  the  will;  and  in- 
sists that,  as  to  one  or  both  of  these  qt 
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tlons,  such  doubt  exists  that  the  title  Is  not 
such  a  good  and  merchantable  title  as  should 
be  forced  upon  him. 

The  questions  as  to  the  validity  of  the  will 
must  be  first  considered,  and  they  arise  as 
follows:  The  complainant  Carrie  Llppincott, 
who  is  one  of  the  two  children  and  heirs  at 
law  of  the  testatrix,  besides  being  appointed 
executrix,  is  one  of  the  devisees  and  legatees 
under  the  will,  and  her  husband,  Frank  P. 
Llppincott,  the  other  executor,  is  one  of  the 
two  witnesses  to  the  will.  He  alone  proved 
the  will  before  the  surrogate,  and  on  this 
probate  letters  testamentary  were  issued  to 
him  and  his  wife.  The  defendant  contends 
that  Frank  P.  Llppincott  was  an  incompetent 
witness  to  the  execution  of  the  will,  and 
that,  there  not  being  two  competent  witness- 
es, the  Instrument  was  invalid  as  conveying 
any  title  to  the  real  estate  of  the  testatrix. 
The  objection  to  his  competency  as  a  witness 
is  that  he  is  the  husband  of  Carrie  Llppin- 
cott who  is  one  of  the  devisees  and  legatees 
under  the  will.  At  the  common  law,  and  in 
the  absence  of  express  statute,  he  could  not 
be  a  competent  witness  to  a  will  In  which  bis 
wife  was  so  interested,  and  the  question  is 
whether,  by  section  5  of  the  act  concerning 
evidence  (Revision,  p.  378),  this  objection  is  re- 
moved. The  section  relating  to  evidence 
reads:  "In  any  trial  or  inquiry  in  any  suit, 
action  or  proceeding  in  any  court  or  before 
any  person  having  by  law  or  consent  of  par- 
ties authority  to  examine  witnesses  or  hear 
evidence,  the  husband  or  wife  of  any  person 
interested  therein  as  a  party  or  otherwise 
shall  be  competent  and  compellable  to  give 
evidence  the  same  as  other  witnesses,  on  be- 
half of  any  party  to  such  suit,  action  or 
proceeding,"  etc.;  with  certain  exceptions  re- 
lating to  criminal  actions  and  proceedings  for 
divorce  and  confidential  communications. 
This  broad  and  comprehensive  statute  was 
passed  March  17,  1870,  after  the  decisions  of 
our  courts,  under  previous  statutes,  refusing 
to  extend  the  competency  of  husband  and 
wife  beyond  the  express  letter  of  those  stat- 
utes. Bird  v.  Davis,  14  N.  J.  Eq.  467;  Hand- 
long  v.  Barnes,  30  N.  J.  Law,  60;  and  Cross 
v.  Cross,  17  N.  J.  Eq.  288,  holding  that  the 
act  of  relieving  the  incompetency  of  parties 
did  not  n  jly;  and  Van  Houten's  Ex'rs  v. 
Post,  21  X.  J.  Eq.  355,  under  the  act  of  1868, 
providing  for  competency  in  a  suit  against 
her,  did  not  apply  to  a  suit  by  her.  The 
present  act  of  1870  was  then  passed,  and  in 
its  broad  and  comprehensive  form  this  sec- 
tion seems  to  me  clearly  to  reach  a  proceed- 
ing In  the  orphans'  court,  or  before  the  sur- 
rogate, for  the  probate  of  this  will,  and  to 
make  the  husband  a  competent  witness  in 
any  proceeding  in  any  court  to  prove  this 
will,  notwithstanding  the  fact  that  his  wife 
Is'  interested  as  a  devisee  or  legatee  under  the 
will;  and,  so  far  as  this  objection  goes,  my 
opinion  is  in  favor  of  the  title. 

The  next  question  is  whether,  if  the  will 
be  a  valid  will,  the  executors  have  a  power 


,  of  sole  thereunder.    The  purchaser's  conten- 
|  tlon  on  this  point  is,  first,  that,  by  the  express 
I  provision  of  section  4  of  the  wills  act,  the 
|  appointment  as  executor  is  made  null  and 
)  void  by  his  becoming  a  witness;  and,  second, 
;  that,  where  a  married  woman  is  appointed 
I  executrix,  the  husband  becomes,  ipso  facto, 
:  an  executor  with  her,  and,  if  his  appointment 
!  as  executor  Is  expressly  made  void  by  stat- 
I  ute,  the  wife's  appointment  as  executrix  must 
also  fall  with  that  of  the  husband,  and  nei- 
ther of  them  can  be  executors  of  the  will,  or 
execute  the  power  of  sate. 

First,  as  to  the  effect  of  the  fourth  section 
of  the  statute  relating  to  wills  (Revision,  p. 
1244).  This  section  provides:  "That  if  any 
beneficial  devise,  legacy,  estate,  interest,  gift 
or  appointment  of  or  affecting  any  real  or 
personal  estate,  other  than  charges  on  lands 
for  the  payment  of  debts  is  given  by  the 
will,  the  devise,  legacy,  estate,  Interest,  gift 
or  appointment  shall  be  void,  so  far  only  as 
concerns  the  subscribing  witness,  but  the  per- 
son to  whom  the  devise  or  appointment  is 
made  shall  be  admissible  as  a  witness."  As  to 
whether  the  appointment  as  executor  comes 
within  the  terms  of  the  section  which  relates 
to  "a  beneficial  devise,  legacy,  estate,  inter- 
est, gift  or  appointment  of  or  affecting  any 
real  or  personal  estate,"  I  think  that  it  does 
not.  My  reasons  are  that  the  "appointment" 
contemplated  by  this  section  seems  to  be  an 
appointment  which  is  expressly  made  by  the 
will  to  affect  some  real  or  personal  estate 
which  the  testator  devises  or  bequeaths,  or 
over  which  he  has  a  power  of  appointment, 
which  he  purposes  to  exercise  by  will.  It  must 
be  considered  that  this  section  4  was  a  part 
of  the  wills  act  of  November  16,  1705  (Pat. 
Laws,  189;  Rev.  Laws,  223),  by  the  twelfth 
section  of  which  it  was  provided  that  personal 
estate  might  be  disposed  of  by  last  will  in 
writing  in  the  same  manner  as  before  the 
passage  of  the  act.  Now,  at  the  time  of  tbe 
passage  of  this  act,  only  wills  of  real  estate, 
by  the  statute  then  in  force  (Act  March  17, 
1713-14),  were  required  to  be  attested  by  wit- 
nesses, and  wills  of  personal  estate  were  val- 
id, as  at  common  law,  without  witnesses,  it 
was  not  until  the  act  of  March  12, 1851  (Revi- 
sion, p.  1247),  that  witnesses  were  required 
to  wills  of  personal,  as  well  as  of  real,  estate. 
In  view  of  this  subsequent  section  of  the  act 
of  1795.  and  of  tbe  state  of  the  law  then  ex- 
isting. It  seems  highly  improbable  that  by  the 
appointment  referred  to  in  the  fourth  section 
should  be  Intended  an  appointment  as  execu- 
tor, who,  as  such,  administered  solely  on  tbe 
personal  estate.  At  common  law  an  executor, 
who  was  not  residuary  legatee,  and  had  no 
beneficial  interest  in  the  estate,  might  be  a 
witness  to  prove  the  execution  of  the  will  and 
the  sanity  of  the  testator,  being  considered  a 
mere  trustee  and  nominal  party,  having:  no 
real  Interest  In  the  contest  (Sears  v.  Dilling- 
ham, 12  Mass.  358),  and  this  was  the  common 
law  as  declared  In  Snedekers  v.  Allen,  2  N.  J. 
Law,  33.     Pennington,  J.,  says  that  an  exevu- 
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tor  may  be  a  witness  to  establish  a  will,  unless 
lie  takes  an  interest  under  It,  and  that  the  prac- 
tice in  this  state  of  allowing  a  reasonable  com- 
pensation for  services  did  not  alter  the  case. 

These  considerations  lead  me  to  the  con- 
clusion that  this  appointment  as  executor  was 
not  the  beneficial  appointment  of,  or  affect- 
ing, any  real  or  personal  estate  Intended  by 
this  statute  to  be  made  void.  But,  even  ad- 
mitting that  there  is  a  doubt  upon  this  point, 
and  conceding  that  the  appointment  of  the 
husband  as  executor  comes  within  this  sec- 
tion, and  was  Invalid,  the  effect  of  this  was 
to  leave  the  wife  the  sole  executrix.  I  am 
satisfied,  from  an  examination  of  the  author- 
ities, that  the  effect  of  her  appointment  as 
sole  legal  executrix  was  not,  as  defendants' 
counsel  contend,  to  make  the  husband  ipso 
facto  executor  with  her  of  the  estate.  If  this 
were  the  result,  then  the  wife's  appointment, 
it  seems  to  me,  would  also  be  invalid,  as,  oth- 
erwise, the  statute  expressly  declaring  the 
invalidity  of  the  husband's  appointment,  and 
which  Is  applicable  to  all  cases,  would  be  cir- 
cumvented and  nullified  as  to  this  case.  As 
to  the  precise  status  of  the  husband  of  a 
woman  who  is  appointed  executrix,  the  au- 
thorities show  that  a  married  woman  may  be 
appointed  executrix,  but  cannot  accept  the 
office  against  the  consent  of  the  husband,  for 
the  reason  that  the  wife,  at  common  law,  can 
do  no  act  which  may  prejudice  the  husband 
without  his  consent  (1  Williams,  Ex'rs,  233); 
and,  as  the  husband  of  the  executrix,  the  law 
also  gave  him  the  power  of  disposition  over 
the  personal  estate,  and  required  him  to  Join 
with  her  In  the  bringing  of  suits  (2  Williams, 
Ex'rs,  666,  967).  But  his  power  and  rights 
throughout  were  those  of  a  husband,  and  not 
those  of  an  executor  in  his  own  right,  and,  on 
his  decease,  the  wife's  power  as  executrix 
continued.  As  to  his  liabilities  as  husband, 
Sir  John  Bomilly,  in  Smith  v.  Smith,  21  Beav. 
•>5,  387,  says:  "It  is  settled  that  a  husband 
is  liable  for  all  the  assets  received  or  devasta- 
vit committed,  either  by  himself  or  his  wife, 
during  the  coverture,  in  respect  of  an  estate 
of  which  his  wife  was  personal  legal  represent- 
ative." And  Lord  Turner,  in  Soady  v.  Turn- 
bull.  L.  R.  1  Ch.  App.  405,  498.  adopting  the 
language  of  Sir  E.  Vaughan  Williams,  says: 
"That  the  wife  having  become  executrix  was 
her  own  act,  that  the  legal  consequence  of 
that  act  was  to  confer  authority  upon  her 
husband  to  deal  with  all  the  assets  of  the 
testator,  and  that  it  follows  that  all  his  acts 
under  them  must  be  regarded  as  done  under 
her  authority,  and  that  she  Is  consequently 
responsible  for  them  as  executrix."  It  is  evi- 
dent from  these  authorities  that  the  wife  still 
continues  in  law  as  the  sole  executrix,  and 
that  the  husband's  dealings  with  the  estate 
are  considered  not  those  of  an  executor  in  his 
own  right,  but  as  the  acts  of  the  executrix. 
The  expressions  to  the  effect  that  by  the 
marriage  the  husband  becomes  Ipso  facto  ex- 
ecutor in  his  own  right,  made  In  the  cases  re- 
lied on  by  counsel,  were  made  on  cases  In 


which  only  the  questions  of  the  husband's 
liability  for  the  acts  of  himself  or  his  wife 
were  involved.  As  to  this  liability,  there  was 
no  doubt  but  the  question  as  to  whether  the 
liability  arose  as  executor,  or  as  husband  of 
an  executrix,  was  not  involved  or  considered 
In  either  of  the  cases;  and  considering,  also, 
that  the  right  of  the  husband  of  the  executrix, 
as  husband,  to  deal  with  the  assets  extended 
only  to  the  personal  estate,  I  think  It  Is  clear 
that  a  power  to  sell  real  estate,  given  to  a 
married  woman  as  executrix,  cannot  be  con- 
sidered as  ipso  facto  conferring  a  power  of 
sale  on  him  as  coexecutor  with  her.  It  may 
be  necessary  for  him  to  Join  in  the  execution 
of  the  deed  executing  her  power,  as  well  as 
in  the  agreement  of  sale,  under  our  statute 
relating  to  conveyances  by  married  women 
(Revision,  p.  154,  §  9);  but,  independent  of 
statute,  the  concurrence  of  the  husband  was 
not  necessary  for  the  execution  of  a  power  by 
a  married  woman  (1  Sugd.  Powers,  p.  182). 

The  further  objection  is  made  that  the 
power  of  sale  was  given  jointly  to  the  ex- 
ecutors, and  that  it  cannot  be  exercised  by 
the  wife  as  sole  executrix,  but  must  be  ex- 
ercised by  both  together,  as  executors.  The 
clause  directing  the  sale  and  appointing 
the  executors  Is  as  follows:  "Third.  Aft- 
er the  above  directions  are  carried  out,  I 
request  that  my  executors,  whenever  they 
may  deem  proper,  to  sell  my  real  and  per- 
sonal property,  and  divide  the  same  be- 
tween my  son,  George  J.  Runyon,  and  my 
dauRhter,  Carrie  Lippincott  I  direct  that  If 
there  remains  anything,  that  it  shall  be 
glveu  to  Lewis  Lippincott.  It  being  my  de- 
sire, however,  that  the  executors  shall  have 
full  power  to  determine  when  the  real  es- 
tate shall  be  sold.  Fourth.  I  hereby  appoint 
Frank  P.  Lippincott  executor,  and  Carrie 
Lippincott  executrix,  of  this  my  last  will." 
The  power  of  sale  having  been  given  to  the 
executors  in  their  official  capacity,  and  not 
by  name,  as  Individuals,  the  invalidity  of  the 
subsequent  appointment  of  one  of  the  execu- 
tors named  brings  the  case  within  the  rule 
laid  down  In  Weimar  v.  Path,  43  N.  J.  Law,  1, 
approved  In  Denton  v.  Clark  (Err.  &  App.; 
1883)  3C  N.  J.  Eq.  534.  These  cases  decide 
that,  on  the  removal  of  one  of  two  or  more 
joint  executors,  the  power  can  be  executed 
by  the  remaining  executor.  It  Is  true  that 
In  both  these  cases  the  provisions  of  the 
orphans'  court  act  (section  129)  relate  to  the 
powers  of  the  successor  of  an  executor  who 
has  been  removed;  but  the  law,  independent 
of  .these  statutes,  was  collated  and  exam- 
ined at  length  by  Chief  Justice  Beasley  in 
Weimar  v.  Fath,  supra,  and  the  principle  de- 
duced from  all  of  the  authorities  that  where 
the  power  is  given  to  executors  in  their  offi- 
cial capacity,  and  not  as  individuals,  by 
name,  it  may  be  executed  by  the  remaining 
executors,  in  case  of  the  death,  removal,  or 
refusal  to  act  of  the  other.  If,  therefore, 
the  husband's  appointment  as  executor  be 
void  under  the  fourth  section  of  the  statute 
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of  wills,  the  effect  of  this,  I  conclude,  would 
be  to  leave  the  wife  the  sole  executrix,  who 
could  execute  the  power  by  a  deed,  In  which 
her  husband  Joined,  as  required  by  our  stat- 
ute of  conveyances;  and,  if  the  husband's 
appointment  be  not  void  under  the  act,  then 
both  husband  and  wife  together  may  execute 
the  power.  There  can  be  no  objection,  I 
think,  to  the  execution  of  the  deed  by  both 
husband  and  wife  for  this  purpose,  and  upon 
this  question,  also,  my  opinion  is  In  favor  of 
the  title. 

The  Important  question  remains,  whether, 
notwithstanding  my  opinion  Is  In  favor  of 
the  title  on  both  the  points,  there  has  been 
such  doubt  raised  as  will  make  It  inequitable 
to  require  the  purchaser  to  take  the  title. 
The  general  rule  relating  to  the  subject  Is 
expressed  In  the  terms  that  the  title  which  a 
court  of  equity  will  compel  a  purchaser  to 
take  must  be  a  merchantable  title.  Doubts 
as  to  a  title  evidently  may  arise  under  differ- 
ent circumstances,  and  Involve  different 
classes  of  questions.  The  doubt  may  arise 
by  reason  of  the  existence  or  nonexistence 
of  facts  Involved  In  the  title,  or  may  in- 
volve, as  here,  a  question  of  general  law,  or 
the  construction  of  a  statute,  or  of  the  terms 
of  a  will  or  other  instrument;  and  I  think 
an  examination  of  the  decisions  In  our  own 
courts  and  elsewhere  will  show  that  there 
Is  no  Invariable  rule  which  can  be  applied 
to  all  classes  of  cases.  In  cases  where  the 
doubt  in  relation  to  title  Is  one  of  fact, 
which  the  court  is  called  on  to  consider,  the 
general  rule  has  been  declared  to  be  that  the 
court  will  never  compel  a  purchaser  to  take 
a  title  where  the  point  on  which  it  depends 
is  too  doubtful  to  be  settled  without  litiga- 
tion, or  where  the  purchase  would  expose 
him  to  the  hazard  of  such  proceedings. 
Dobbs  v.  Norcross  (1874)  24  N.  J.  Eq.  327 
(Runyon,  Ch.);  Tillotson  v.  Gesner  (Err.  & 
App.;  18«0)  33  N.  J.  Eq.  313,  327;  and  Cor- 
nell v.  Andrews  (1882)  35  N.  J.  Eq.  7  (Run- 
yon, Ch.),— were  cases  In  which  the  validity 
of  the  title  depended  on  whether  certain 
facts  existed,  and  the  court  held  that  there 
was  sufficient  doubt  to  put  the  purchaser  In 
hazard  of  litigation,  and  he  would  not  be 
compelled  to  take  the  title.  On  the  other 
hand,  where  the  doubt  raised  Involves  a 
question  of  general  law,  as  to  which  the 
courts  of  equity  often  or  specially  have  di- 
rect jurisdiction,  e.  g.  the  power  of  executors 
or  trustees  to  sell,  our  courts  of  equity,  both 
below  and  on  appeal,  have  in  some  cases 
adopted  the  practice  of  settling  in  the  "suit 
for  specific  performance  the  question  of  the 
power,  and  of  directing  the  title  to  be  taken 
If  the  decision  be  in  favor  of  the  power.  In 
Clark  v.  Denton,  36  N.  J.  Eq.  419,  affirmed 
on  appeal.  Id.  534,  the  questions  of  the  exist- 
ence of  the  power  and  of  the  validity  of  its 
execution  were  both  Involved,  and  were  de- 
cided, and  specific  performance  was  decreed, 
without  discussion  of  the  question  as  to 
whether  any  doubt  existed  sufficient  to  pre- 


vent this  relief.  In  Oruikshank  v.  Parker 
(1893)  51  N.  J.  Eq.  21,  26  Att  925,  on  a  bill 
for  specific  performance,  which  involved  the 
question  of  the  power  of  a  trustee  to  sell. 
Chancellor  McGIll  decided  against  the  valid- 
ity of  the  power,  and,  on  this  question  of 
doubt  as  to  the  title,  said  that  the  objection 
was  a  serious  one,  which  rose  above  mere 
speculation,  theory,  and  possibility,  and 
hence  fairly  stood  In  the  way  of  free  aliena- 
tion of  the  land  in  question,  and  the  title, 
therefore,  should  not  be  forced  on  the  de- 
fendant, especially  In  the  absence  of  parties 
to  be  bound  by  the  decree.  On  appeal,  how- 
ever, the  court  of  errors  and  appeals  took  a 
different  view  as  to  the  existence  of  the 
power  in  the  trustee,  declaring  that  the  pow- 
er to  sell  was  clear,  and  compelling  the  pur- 
chaser to  take  the  title.  (1894)  62  N.  3.  Eq. 
310,  29  Atl.  682.  Nor  did  the  court  of  ap- 
peals discuss  at  all  the  question  as  to  Im- 
posing a  doubtful  title  on  the  purchaser. 
Where,  therefore,  a  question  of  the  power  of 
executors  or  trustees  to  sell  under  a  will  is 
Involved,  the  cases  as  decided  by  the  court 
of  errors  and  appeals  establish  the  rule  that, 
where  the  power  to  sell  seems  clear,  the 
court  should  decide  the  question  of  power, 
and  should  direct  the  title  to  be  taken  over 
this  objection.  A  distinction  In  reference  to 
this  class  of  cases  may  arise  from  the  fact 
that  the  construction  of  wills  In  reference  to 
the  powers  of  executors  or  trustees  Is  a  set- 
tled branch  of  equity  Jurisdiction,  and,  al- 
though such  construction  Is  usually  made  on 
bill  filed  for  that  special  purpose,  bringing 
all  parties  interested  before  the  court  yet 
the  question  of  the  power  may  often  be  as 
well  and  thoroughly  examined  and  settled  in 
a  snlt  Involving  directly,  as  here,  the  inter- 
ests in  favor  of  and  against  the  exercise  of 
the  power.  In  Chambers  v.  Tulane  (18r>2) 
9  N.  J.  Eq.  146,  the  opinion  of  Chancellor 
Williamson  was  against  the  existence  of  the 
power,  and  specific  performance  was  denied. 

My  opinion  as  to  the  validity  of  the  power 
of  sale  under  the  will  being  clear,  for  th« 
reasons  above  stated,  I  should,  on  the  author- 
ity of  the  above  cases,  and  so  far  as  this  ob- 
jection is  concerned,  feel  Justified  In  requir- 
ing the  purchaser  to  take  the  title. 

When  the  doubt  as  to  the  title  Is  claimed 
to  arise  by  reason  of  the  questions  raised  as 
to  the  validity  of  the  will  itself,  as  an  instru- 
ment divesting  the  title  of  heirs,  the  ques- 
tion must  be  solved  without  the  aid  of  di- 
rect authority  of  our  own  courts.  The  two 
heirs  at  law  are  both  made  parties  to  this 
suit,  one  of  them  being  the  complainant  Car- 
rie Llppincott,  and  the  other  her  brother. 
George  J.  Runyon;  but  the  latter  has  been 
brought  In  as  an  absent  defendnnt,  and.  in- 
asmuch as  the  right  to  compel  him  to  settle 
his  title  as  heir  at  law  in  this  suit  for  the 
specific  performance  of  a  contract  to  which 
he  was  not  a  party  is  very  doubtful,  I  Bhould 
feel  obliged  to  consider  the  question  as  if  he 
were  not  made  a  party  to  the  suit   The  ques- 
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tion  as  to  the  kind  of  doubt,  upon  a  question 
of  general  law,  which  will  make  a  title  un- 
merchantable,   has    been    of   late   much    dis- 
cussed in  English  cases,  ana  a  statement  of 
these  will  throw  much  light  upon  the  ques- 
tion.  The  leading  case  is  that  of  Pyrke  v. 
Waddingham,   10  Hare,   1,   in    which   Vice 
Chancellor  Turner,  stating  that  it  has  been 
for  a  long  time  the  settled  rule  of  the  courts 
of  equity  not  to  compel  a  purchaser  to  ac- 
cept a  doubtful  title,  examined  the  question 
as  to  what  titles  are  to  be  considered  as 
doubtful  within  the  rule,  and  whether  the 
rule  applies   only   in   cases   in    which   the 
court  itself  entertains  doubts  upon  the  title, 
or  whether  it  extends  to   cases   In   which, 
although  the  court  itself  may  entertain  an 
opinion  In  favor  of  the  title,  It  is  satisfied 
that  that  opinion  may  fairly  and  reasonably 
be  questioned  by  other  competent  persons. 
He  concludes  that  the  cases  show  that  It  is 
the  duty  of  the  court  not  to  have  regard  to 
Its  own  opinion  only,  but  to  take  into  ac- 
count what  the  opinion  of  other  competent 
persons  may  be.    As  to  the  scale  by  which 
the  courts   are  to  be  guided  in  measuring 
their  doubts  under  this  rule,  he  says  also 
(page  8)   that  the   cases  throw   some   light 
upon  this  question;   that,  if  the  doubts  were 
upon  a  question  connected  with  the  general 
law,  the  court  is  to  Judge  whether  the  gen- 
eral law  upon  the  point  is  or  is  not  settled, 
enforcing   specific  performance   in   the   one 
case,  and  refusing  to  enforce  it  in  the  other. 
If  the  doubts  arise  upon  the  construction  of 
particular  instruments,  and  the  court  is  It- 
self doubtful  upon  the  points,  specific  per- 
formance must  be  refused;  and,  even  though 
the  court  may  lean  in  favor  of  the  title,  its 
duty  is  either  to  consider  whether  it  would 
trust  its  own  money  upon  the  title,  or,  at 
least,  to  weigh  whether  the  doubt  is  so  rea- 
sonable and  fair  that  the  property  would  be 
left  in  the  purchaser's  hands  not  marketable. 
If  the  doubts  which  arise  may  be  affected  by 
extrinsic   circumstances,    which    neither   the 
purchaser  nor  the  court  has  the  means  of 
satisfactorily  investigating,   specific  perform- 
ance is  to  be  refused.    He  also  says  (page 
10,  etc.)  that,  although  the  court's  opinion 
Is  in  favor  of  the  title,  a  purchaser  is  not 
necessarily  to  be  compelled  to  accept  it,  and 
tuat  he  thought  each  case  must  depend  en 
the  nature  of  the  objection,  and  the  weigiit 
which  the  court  might  be  disposed  to  attach 
to  it;    that  it  must  be  borne  in  mind  that 
the  exercise  of  the  Jurisdiction  by  specific 
performance  is  discretionary,  and  that  the 
court  has  no  means  of  binding  the  question 
as  against  adverse  claimants,  or  of  indemni- 
fying the  purchaser,  if  its  own  opinion  should 
ultimately  turn  out  not  to  be  well  founded. 
Applying  these  principles  to   the   case   in 
band,  in  which  the  question  of  title  depended 
upon   the  construction  of  a  particular  will, 
and  not  upon  any  general  principle  of  law, 
he  declared  his  own  opinion  to  be  in  favor 
of  the  title;   but,  being  unable  to  base  that 


opinion  upon  any  general  rule  of  law,  or  up- 
on any  reasoning  so  conclusive  as  to  fully 
satisfy  his  mind  that  other  competent  per- 
sons might  not  entertain  a  different  opinion, 
or  that  the  purchaser,  if  compelled  to  take 
the  title,  might  not  be  exposed  to  substantial, 
and  not  merely  idle,  litigation,  or  even  that 
he  would  be  free  from  all  possible  hazard, 
he  declined  to  order  a  specific  performance. 
So  far  as  relates  to  doubtful  questions  of 
general  law,  the  doctrine  of  this  case  has,  I 
think,  been  undoubtedly  qualified  by  the  later 
case  of  Alexander  v.  Mills  (1870)  6  Cb.  App. 
124,  in  which  Sir  William  James,  L.  J.,  de- 
livering the  opinion  of  the  court  of  appeals 
upon  a  disputed  title,  involving  a  question  of 
general  law,  said  (page  131):  "That,  as  a 
general  and  almost  universal  rule,  the  court 
is  bound,  as  much  between  vendor  and  pur- 
chaser as  in  every  other  case,  to  ascertain 
and  determine  as  it  best  may  what  the  law 
is,  and  to  take  that  to  be  the  law  which  it 
has  so  ascertained  and  determined;  and  that 
the  exceptions  to  this  rule  will  probably  be 
I  found  to  consist,  not  in  pure  questions  of 
|  legal  principle,  but  in  cases  where  the  dif- 
j  Acuity  and  the  doubt  arise  in  ascertaining 
|  the  true  construction  and  legal  operation  of 
I  some  ill-expressed  and  inartificial  instrument." 
I  The  court  considered  the  question  of  law  In- 
|  volved,  and  reached  a  conclusion  different 
I  from  that  of  the  master  of  the  rolls,  and  di- 
I  rected  the  title  to  be  taken.  As  to  this  de- 
!  cislon  In  Alexander  v.  Mills,  and  Its  effect 
I  upon  the  previous  decision  of  Pyrke  v.  Wad- 
i  dlngham,  Lord  Selborne,  in  Palmer  v.  Locke 
;  (Ct.  App.;  1881)  18-  Ch.  Div.  881,  says,  page 
388,  that  there  are  many  cases  in  which  it 
Is  necessary  and  proper  to  say  positively  and 
finally,  in  a  suit  for  specific  performance, 
that  the  law  is  one  way  or  the  other  on  the 
point  argued;  but  when  you  have  a  ques- 
tion raised  upon  the  construction  of  a  gen- 
eral statute,  if  there  is  any  reasonable  ground 
for  saying  that  that  question  Is  not  de- 
termined by  previous  authorities,  or  that  the 
previous  authorities  are  conflicting,  then,  In 
the  terms  of  Lord  Justice  Turner's  Judgment, 
in  Pyrke  v.  Waddingham,  that  cannot  be 
treated  as  a  question  of  general  law  so  settled 
as  to  exclude  that  kind  of  question  which 
the  court  has  paid  regard  to,  when  it  sees 
there  is  a  doubtful  question  of  title,  which 
cannot  be  forced  uiwn  a  purchaser.  He  further 
said:  "It  is  not  at  all  necessary  to  inquire 
whether  the  case  of  Alexander  v.  Mills  did 
or  did  not  overrule  some  previous  decisions 
which  might  have  intended  to  draw  a  line  as 
to  what  was  or  was  not  a  title  to  be  forced 
upon  a  purchaser  more  strictly  than  It  was 
drawn  in  Alexander  v.  Mills,"- -but  that  he 
did  not  understand  that  the  general  doctrine, 
as  laid  down  by  a  long  series  of  decisions  of 
Judges  of  the  greatest  eminence,  and  deter- 
mined before  Pyrke  v.  Waddingham,  and 
which  was  explained  in  that  case,  has  been 
displaced  by  subsequent  authorities.  "When 
the  court  finds,"  he  added,  "according  to  **" 
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principles  explained  in  that  case,  that  there 
1b  a  question  open  to  doubts  of  the  kind  there 
mentioned,  and  that  a  title  ought  not  to  be 
forced  upon  the  purchaser,  it  is  neither  neces- 
sary, nor  generally  convenient  or  desirable, 
that  the  court,  whatever  may  be  the  opinion 
it  has  formed  upon  the  question,  and  on  the 
materials  presented  on  a  suit  for  specific  per- 
formance, should  think  that  that  should  con- 
clude all  questions,  as  against  persons  who 
are  not  before  It"  The  case  then  in  hand 
involved  at  least  one  doubtful  question  of 
fact,  viz.  whether  a  certain  notice  had  been 
received,  and  the  court  of  appeals  held  that 
the  doubt  was  so  serious  that  they  would 
not  compel  the  purchaser  to  take  title. 

In  Re  Thackwray  and  Young's  Contract 
(1888)  40  Ch.  Div.  34,  the  latest  case  I  have 
found,  the  question  was  whether  a  certain 
transaction  between  a  landowner  and  a  rail- 
way company  was  an  absolute  sale  and  dis- 
position of  the  lands,  within  the  meaning  of 
the  Lauds  Clauses  Consolidation  act.  After 
stating  this  to  be  the  question,  Mr.  Justice 
Chitty  says:  "I  take  it  as  a  general  prin- 
ciple of  law,  with  regard  to  specific  perform- 
ance, that  the  court  does  decide,  in  general, 
matters  of  law  about  which  there  cannot  be 
fairly  said  to  be  any  judicial  doubt.  In  re- 
gard to  this  question,  which  of  late  has  un- 
dergone a  good  deal  of  consideration,  as  to 
titles  which  the  court  will  or  will  not  force 
upon  a  purchaser,  it  has  been  laid  down  by 
James,  L.  J.,  in  Alexander  v.  Mills,  that  with 
regard  to  general  matters  of  law,  including 
the  construction  of  a  general  act  of  parlia- 
ment, the  right  course  for  the  court  is  to  de- 
cide the  question.  But  then  I  think  it  must 
appear  to  the  judge  who  decides  It  that  there 
was  no  decision  or  dicta  of  weight  which 
show  that  another  judge  or  another  court, 
having  the  question  before  it,  might  come  to 
a  different  conclusion.  The  court,  I  take  it, 
must  feel  such  confidence  in  its  own  opinion 
as  to  be  satisfied  that  another  court  would 
not  adopt  another  conclusion."  In  this  case, 
Mr.  Justice  Cbitty  held  that  the  question  of 
the  construction  of  the  statute  was,  by  rea- 
son of  the  dicta  of  Sir  George  Jessel  and  Sir 
James  Hannen,  in  the  decision  of  previous 
•cases,  left  In  such  a  state  of  doubt  that,  al- 
though it  was  the  question  of  the  construc- 
tion of  a  general  act  of  parliament,  he  could 
not  say,  with  the  certainty  which  was  re- 
quired of  him  to  say,  that  no  other  court 
would  come  to  a  different  conclusion. 

These  decisions  of  Lord  Selborne  and  Mr. 
Justice  Chitty  qualify,  to  some  extent,  the 
broad  doctrine  laid  down  in  Alexander  v. 
Mills,  that,  with  regard  to  general  principles 
of  law,  including  the  construction  of  a  gen- 
eral statute,  it  is  the  duty  of  the  court  to  de- 
cide it  on  a  suit  for  specific  performance; 
and  the  doctrine,  as  thus  qualified,  is  that 
specific  performance  should  not  be  decreed  if 
there  is  reasonable  ground  for  saying  that 
the  question  is  not  settled  by  previous  au- 
thorities, or  If  there  are  decisions  or  dicta  of 


weight  which  show  that  another  judge  or 
another  court,  having  the  question  before  it, 
might  come  to  a  different  conclusion.  This 
rule  is,  as  it  seems  to  me,  sufficiently  favor- 
able for  the  protection  of  the  purchaser,  and 
it  is  equitable  to  apply  it  in  the  present  case. 
In  this  case,  the  question  of  the  validity  of 
the  will  must  be  fairly  considered  as  so  set- 
tled a  question  as  to  Justify  the  court  in  di- 
recting the  title  to  be  taken.  There  is  no  de- 
cision, it  is  true,  settling  the  construction  of 
the  statute,  but  Its  language  is  so  clear  that 
I  do  not  consider  that  a  doubt  has  been 
thrown  upon  Its  application.  It  is  a  question 
purely  of  statutory  construction,  and  the  de- 
cisions of  other  courts,  cited  by  counsel  in 
his  brief,  are  based  either  on  the  common- 
law  status  of  husband  and  wife,  or  on  stat- 
utes which  expressly  exclude  the  husband 
from  attesting  a  will  in  which  his  wife  is 
Interested.  The  doubt  as  to  the  title  must,  as 
was  said  by  Vice  Chancellor  Dodd,  in  Vree- 
land  v.  Blauvelt,  28  N.  J.  Eq.  483,  be  put  up- 
on some  debatable  grounds.  They  do  not 
seem  to  exist  in  reference  to  the  construction 
of  this  statute,  and  I  therefore  advise  that 
specific  performance  be  decreed. 


STATE  v.  CLARK  et  al. 

(Court  of  General  Sessions  of  the  Peace  and  Jail 

Delivery  of  Delaware.     Dec.  18,  1891.) 

Conspiracy— Evidknos— Declarations— Hus- 
band and  Wife. 

1.  A  conspiracy  is  an  unlawful  combination 
by  two  or  more  persons  for  the  doing  of  an  un- 
lawful act.  or  for  the  doing  of  a  lawful  act  by 
unlawful  meau. 

2.  The  existence  of  a  conspiracy  may  be 
proven  by  circumstantial  evidence. 

3.  Where  the  existence  of  a  conspiracy  is 
proven,  the  admissions  of  any  of  the  parties  con- 
cerned therein  are  admissible  against  others  ab- 
sent when  the  admissions  were  made. 

4.  A  conspiracy  may  be  proven  without  proof 
of  attempts  towards  its  execution. 

5.  Where  a  husband  and  wife  are  indicted 
jointly  with  others  for  conspiracy,  the  wife  may 
be  convicted  without  proof  that  she  was  not  act- 
ing under  the  influence  of  her  husband. 

6.  A  husband  and  wife,  being  one  in  law, 
cannot  aloue  be  guilty  of  conspiracy. 

7.  A  person  joining  a  conspiracy  after  its 
formation  is  as  guilty  as  if  he  had  joined  it  in  the 
beginning. 

8.  Evidence  failing  to  satisfy  a  reasonable 
mind  as  to  defendant's  guilt  leaves  a  reasonable 
doubt. 

Prosecution  of  Edward  Clark  and  others 
for  conspiracy. 

John  Biggs,  Atty.  Gen.,  and  Thomas  Da- 
vis, Dep.  Atty.  Gen.,  for  the  State.  Austin 
Harrington  and  William  S.  HiUes,  for  de- 
fendants. 

CULLEN,  J.  (charging  Jury).  The  case 
you  are  impaneled  to  try  is  a  very  important 
one,  and  a  grave  responsibility  rests  upon 
you  in  order  that  the  public  Interests  may 
be  protected.  The  indictment  here  Is  one 
for  what  is  called  "conspiracy."    A  conspir- 
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acy  is  an  unlawful  combination,  entered  Into 
by  two  or  more  persons  for  the  purpose  of 
doing  an  act  which  Is  unlawful,  or  the  doing 
of  a  lawful  act  by  unlawful  means.  In  or- 
der to  sustain  this  indictment,  it  Is  neces- 
sary, in  the  first  place,  to  show  that  there 
was  an  unlawful  combination  by  and  on  the 
part  of  two  or  more  persons  to  do  an  act 
which  Is  wrongful.  The  matter  which  is 
presented  here,  and  which  Is  charged  in  the 
Indictment,  is  that  the  defendants  In  this 
case,  Edward  Clark,  Mary  Clark,  Joseph 
Clark  and  William  J.  Gibbons,  unlawfully 
conspired  and  combined  together  (which  is 
the  gist  of  this  action)  to  burn  a  barn  be- 
longing to  the  Messrs.  Du  Pont  Now,  It  Is 
necessary  for  the  state  to  clearly  prove  those 
facts  to  you  beyond  a  reasonable  doubt.  As 
far  as  the  testimony  in  this  case  is  concern- 
ed, I  may  say  that  it  does  not  appear  to  be 
conflicting,  but  it  is  more  a  matter  of  a  con- 
tinued series  of  testimony  without  contra- 
diction as  to  certain  facts.  Those  facts, 
therefore,  and  that  evidence,  must  go  before 
you  for  your  decision  in  relation  thereto. 

According  to  the  evidence  here,  is  a  con- 
spiracy disclosed?  For  the  fact  of  a  conspir- 
acy must  first  be  proven,  and  in  order  to  es- 
tablish the  same  it  is  necessary  to  show  it 
as  any  other  fact.  It  may  be  shown  direct- 
ly,—that  is,  by  positive  evidence;  or  it  may. 
be  shown  by  the  declarations  of  the  parties 
themselves,  or  by  the  declarations  or  evi- 
dence of  an  accomplice,  or  one  who  was  a 
party  to  the  conspiracy.  But,  as  a  general 
thing,  offenses  of  this  nature  are  necessarily 
secret,  and  It  is  not  often  that  positive  testi- 
mony can  be  produced  in  order  to  establish 
the  fact  of  a  conspiracy;  and  the  law  there- 
fore admits  what  Is  called  "circumstantial 
evidence,"— that  is,  facts  and  circumstances 
from  which  you  can  infer  certain  things; 
and  if  the  facts  that  are  brought  out  as  con- 
nected with  the  circumstances  established 
the  fact  that  a  conspiracy  does  exist,  then 
the  offense  becomes  complete  when  you  are 
shown  the  connection  of  the  parties  with  it 
who  are  charged  as  being  implicated.  The 
testimony  of  the  different  parties  as  to  this 
matter  prior  to  the  formation  of  the  conspir- 
acy is  admissible  In  evidence,  not  as  char- 
ging the  whole  conspirators,  until  the  fact 
has  been  proven;  but  when  the  fact  is 
proven  that  a  conspiracy  existed,  then  the 
declarations  of  all  the  parties  who  were  con- 
cerned in  that  conspiracy  is  evidence  against 
the  whole,  though  they  were  not  present. 
But  otherwise  the  declarations  and  admis- 
sions of  the  one  are  not  at  all  to  implicate  or 
in  any  way  join  the  other  co-conspirators. 
In  the  decision  of  this  case  you  must  take 
into  consideration  the  whole  testimony  that 
is  offered  here  going  to  show  that  there  was 
a  conspiracy  to  burn  this  barn.  There  Is 
presented  to  you  a  letter,  which  speaks  for 
itself.  The  Inferences  that  are  naturally 
and  reasonably  to  be  drawn  from  that  letter 
you  must  draw.     Do  they  establish  the  fact 


that  there  was  a  conspiracy— an  unlawful 
combination  or  agreement— on  the  part  of 
the  prisoners  at  the  bar  in  this  case  to  do  an 
unlawful  act,  namely,  the  burning  of  this 
barn?  Has  that  testimony  been  followed 
up  by  the  testimony  on  the  part  of  the  state 
as  to  the  declarations  as  to  what  is  termed 
overt  acts  on  their  part,  which  is  nothing 
more  or  less  than  certain  things  which  they 
did  or  said  going  to  carry  out  and  complete 
this  conspiracy;  not  in  the  execution  of  the 
conspiracy,  but  acts  and  sayings  which  go  to 
complete  It,  and  to  make  perfect  that  con- 
spiracy? Are  the  declarations  of  these  par- 
ties offered  in  evidence  here  sufficient,  In 
your  minds,  to  establish  the  fact  that  a  con- 
spiracy really  existed? 

It  is  the  province  of  the  court,  gentlemen, 
If  the  fact  of  a  conspiracy  is  not  proven,  to 
stop  the  case;  for  you  cannot,  of  course, 
convict  parties  of  being  Implicated  or  con- 
cerned in  an  unlawful  combination  when 
such  is  not  proved.  But  where  the  unlawful 
combination  is  proved,  then  the  fact  comes 
up  as  to  whether  or  not  the  parties  charged 
are  really  guilty  of  the  offense.  You  have 
other  testimony  in  relation  to  this  matter,— 
as  to  this  conspiracy;  and  it  Is  for  you  to 
say  whether  or  not  those  facts  are  sufficient, 
in  your  minds,  to  satisfy  you  that  there  was 
a  conspiracy.  The  court  think  that  the  facts 
are  sufficient  to  allow  this  case  to  go  to  the 
Jury  to  determine  as  to  the  guilt  or  inno- 
cence of  the  defendants.  You  have  the  tes- 
timony before  you  relative  to  the  matter. 
If  that  testimony  is  sufficient  to  satisfy  you 
of  their  guilt,— In  other  words,  that  they  did 
combine  to  do  this  unlawful  act,— then  you 
should  undoubtedly  render  against  them  a 
verdict  of  guilty.  I  would  say  to  you,  gen- 
tlemen, in  relation  to  the  testimony  as  to  the 
admissions  and  declarations  on  the  part  of 
these  defendants,  none  of  these  are  proper 
to  go  in  evidence  bo  as  to  charge  the  co-con- 
spirators who  were  not  present  at  the  time 
of  these  declarations,  and  had  nothing  to 
do  with  them,  unless  you  are  satisfied  that 
they  were  all  together  concerned  in  it  Have 
you  testimony  sufficient  to  warrant  you  in 
believing  that  there  waa  a  combination  of 
this  character,  or  is  there  testimony  suffi- 
cient to  warrant  you  in  coming  to  any  other 
conclusion  in  relation  to  this  matter? 

We  have  been  asked  to  charge  you  here 
that  inasmuch  as  a  husband  and  wife  are 
indicted  together  for  a'  conspiracy,  the  wife 
cannot  be  convicted,  because  she  is  pre- 
sumed to  be  under  the  influence  of  the  hus- 
band. We  know  of  no  principle  of  law  that 
would  Justify  such  a  doctrine.  There  are 
cases  in  which  the  wife  is  presumed  to  be 
under  the  Influence  of  her  husband.  There 
have  been  no  authorities  presented  to  us  to 
show  the  ground  upon  which  the  matter  has 
been  referred  to  the  court,  but  I  will  cite  you 
to  Wright,  Cr.  Consp.  p.  127  [from  which  he 
read].  That  is  sustained  by  several  very 
ancient  authorities,  which,  so  far  as  I  know, 
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have  never  been  overruled.  5  Esp.  107.  It 
must  be  ao.  The  Idea  that,  where  a  man 
and  his  wife  are  Indicted  jointly  for  an  of- 
fense, the  latter  cannot  be  convicted,  with 
no  proof  on  the  other  side  to  show  there 
was  an  influence  exerted  by  and  on  the  part 
of  the  husband  as  compelling  the  wife  to  en- 
ter into  this  matter,  is  a  strange  one.  You 
must  have  the  proof.  If  there  was  an  in- 
fluence exerted  over  the  wife,  that  should 
have  been  brought  oat;  but  there  is  no  de- 
fense on  that.  A  husband  and  wife  may  to- 
gether commit  a  crime  as  well  as  either  one 
alone.  They  may  combine  together,  and 
commit  a  murder.  If  they  were  both  en- 
gaged in  this  transaction,  though  the  law  re- 
gards them  as  one,  they  are  alike  guilty.  It 
is  true  that,  If  those  two  alone  were  concern- 
ed in  the  commission  of  an  offense  of  this 
kind,  then  you  could  not  convict,  because  it 
takes  two  to  make  a  conspiracy,— they  being 
one  in  law;  but  it  would  be  sufficient  if 
there  were  other  persons  joined  in  it,  though 
they  were  not  known.  Then  they  might  be 
convicted. 

We  have  been  asked  to  say  in  relation  to 
the  charge  against  one  of  these  parties— Wil- 
liam J.  Gibbons— that  there  is  not  sufficient 
proof  to  connect  him  with  these  conspira- 
tors; that  there  has  been  no  proof  adduced 
here  to  show  that  he  was  a  party  who  was 
in  the  organization  of  this  conspiracy.  That 
is  a  matter  for  you  to  consider,  as  to  wheth- 
er or  not  there  is  testimony  going  to  show 
you  that  this  party  was  implicated  in  this 
conspiracy.  A  conspiracy  may  be  formed, 
and  a  party  not  be  in  it  at  the  time  of  its 
formation,  but  afterwards  may  come  in  and 
become  connected  with  the  conspiracy. 
Then,  in  that  case,  he  is  guilty,  as  he  would 
also  be  if  he  were  In  the  incipient  stage  of 
the  same.  Does  the  testimony  disclose  here 
that  Mr.  Gibbons  was  in  the  original  forma- 
tion of  this  conspiracy;  that  he  was  connect- 
ed with  the  Clarks  at  the  time;  or,  if  not 
that,  does  it  disclose  the  fact  that  it  was  a 
matter  which  was  brought  to  his  knowledge, 
and  that  he  acted  and  co-operated  with  these 
persons?  We  cannot  close  our  eyes  to  the 
fact  that  there  was  a  conspiracy,  and  that 
some  unlawful  acts  had  been  done,  and  that 
a  wrong  had  been  committed  against  the 
public  interests.  The  fact  as  to  whether  or 
not  he  came  into  this  conspiracy  after  its  in- 
ception or  at  the  time,  and  was,  therefore,  a 
part  of  the  conspiracy,  is  to  be  inferred  by 
you;  but  your  Inference  must  rest  upon 
proper  grounds.  You  must  be  satisfied  be- 
yond a  reasonable  doubt.  If  the  declara- 
tions made  by  the  witnesses  implicating  Mr. 
Gibbons  are  not  sufficient  to  satisfy  you  that 
he  was  privy  to  this  combination,  and  that 
he  was  interested  in  the  same,  then,  under 
those  circumstances,  you  should  acquit  him. 
You  may  convict  all  of  these  parties,  or 
you  may  convict  a  part  and  find  guilty  the 
others.  That  Is  a  matter  depending  entirely 
upon  the  proof,  which  you  are  to  decide.    . 


There  is  no  dispute  in  relation  to  the  law 
applicable  to  this  case.  If  you  are  satisfied 
from  the  evidence  that  these  defendants 
were  guilty  of  entering  into  an  unlawful 
combination  to  burn  this  barn,  your  verdict 
should  be  a  verdict  of  guilty.  If,  however, 
there  is  a  reasonable  doubt,  such  as  not  to 
satisfy  a  reasonable  mind  as  to  their  guilt, 
then  you  should  give  them  the  benefit  of  that 
doubt,  and  acquit  them.  So  with  any  one 
of  them,  If  you  find  that  the  evidence  is  not 
sufficient  to  satisfy  you  beyond  a  reasonable 
doubt  as  to  the  guilt  of  one  or  more  of  them, 
then  you  should  find  a  verdict  of  not  guilty 
as  to  that  one  or  two,  whoever  they  are. 

Verdict,  "Guilty,"  as  to  all  the  defendants. 


STATE  v.  LODGE. 

(Court  of  Oyer  and  Terminer  of  Delaware.    Jan. 
29.  1892.) 

Homicide— Abortion— Dying  Declarations — 
Contradiction— Impeachmsnt. 

1.  Dying  declaration!  may  be  contradicted 
by  proof  of  previous  contradictory  statements 
made  by  deceased.     Cullen,  J.,  dissenting. 

2.  Evidence  of  the  past  character  of  one  char- 
ged with  murder  is  inadmissible  where  he  has 
not  put  his  character  in  issue. 

3.  An  abortion  or  attempt  to  produce  a  mis- 
carriage, resulting  in  the  death  of  the  woman 
operated  upon,  and  which  was  not  necessary  to 
preserve  her  life,  constitutes  murder  in  the  sec- 
ond degree,  whether  she  consented  to  the  opera- 
tion or  not 

Indictment  against  John  K.  Lodge  for 
murder  in  the  second  degree,  committed  in 
an  attempt  to  produce  abortion.  Verdict  of 
guilty. 

During  the  trial,  the  defendant  called  Pa- 
tience Johnson  to  the  stand,  and  asked  witness 
the  following  question:  "When  Mrs.  Evans 
got  Into  the  carriage  after  she  returned  from 
behind  the  house  on  that  Saturday  with  Mr. 
Lodge,  and  you  had  both  left,  did  she  say 
to  you  that  all  Mr.  Lodge  did  was  to  give  her 
a  box  of  pills?"   The  state  objected. 

CULLEN,  J.  Suppose  a  witness  is  called 
to  the  stand  here,  and  swears  to  a  certain 
state  of  facts;  could  you  contradict  that 
witness  by  proving  that  that  witness  had 
made  declarations  to  the  contrary,  unless 
the  attention  of  the  witness  were  called  to 
it? 

Mr.  Robinson  (for  the  defendant).  Very 
clearly  not 

CULLEN,  J.  I  call  your  attention  to  this> 
because  this  is  a  very  Important  matter.  In 
this  case  the  dying  declarations  under  the 
law  are  presumed  to  be  under  the  sanctity 
of  an  oath;  it  is  equivalent  to  that.  If  you 
can  admit  statements  prior  to  those,  without 
an  opportunity  of  the  party's  attention  be- 
ing called  to  them,  it  seems  to  me  that  it 
makes  a  direct  innovation  of  our  practice. 

GKUBB,  J.  I  want  to  get  the  exact  bear- 
ings of  the  question.  I  am  not  expressing 
an  opinion.   Dying  declarations  are  admlt- 
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ted  in  homicide  cases,  because  the  parties 
are  apprehensive  of  impending  death,  and 
there  is  the  prospect  of  almost  immediate 
dissolution,  on  the  ground  that,  as  they  are 
about  to  enter  the  presence  of  their  Maker, 
it  is  supposed  that  they  will  not  dare  to  de- 
ceive any  more  than  when  they  invoke  the 
attention  of  their  Creator  to  the  oath  when 
made,  so  that  the  fact  of  their  coming  disso- 
lution Is  considered  to  be  quite  as  binding 
as  the  taking  of  an  oath  in  its  obligation  up- 
on them.  The  objection  made  always  is  that 
the  accused  la  deprived  of  the  opportunity 
of  calling  the  attention  of  the  person  who 
supposed  himself  to  be  about  to  die  to  cer- 
tain facts,  which,  If  brought  to  his  attention, 
he  might  modify  his  statement  or  make  none 
at  all;  that  there  is  no  opportunity  to  test 
his  judgment,  the  strength  of  his  recollec- 
tion, or  his  bias.  But  the  law  says  that  it 
Insures  justice  in  the  greater  number  of 
cases,  and  that  it  is  necessary  to  let  it  in, 
although  it  does  deprive  the  defendant  ol* 
resting  the  memory  of  the  witness  and  his 
truthfulness  by  cross-examination.  Then  it 
is  as  though  it  says:  "Very  well,  if  you  are 
deprived  of  that  opportunity  of  ascertaining 
if  that  witness  was  wrong,  and  of  bringing 
any  witness  to  contradict  him,  when  we  let 
in  the  dying  declarations,  without  an  oath, 
sou  ought  to  have  the  right  to  put  in  testi- 
mony of  previous  declarations,  without  lay- 
ing the  ground."  In  other  words,  the  party 
on  one  hand  says:  "If  you  let  in  the  dying 
declarations,  I  ought  to  have  the  right  to 
contradict  them  (aside  from  the  rule  that  I 
am  bound  to  lay  the  ground  for  a  contradic- 
tion) by  proof  of  a  previous  conversation." 
And  so  the  two,  according  to  Judge  Field 
and  these  other  authorities,  seem  to  bal- 
inee  each  other;  and,  where  there  is  a  bal- 
ance, the  law  leans  in  favor  of  human  life 
»r  personal  liberty.  That  Is  just  the  situa- 
tion. Now  the  question  is,  where  there  is  a 
loss  of  cross-examination  on  the  side  of  the 
iefense  and  also  by  the  state,  in  that  you 
aare  not  laid  the  ground,  whether  the  favor 
at  the  law  should  not  be  on  the  side  of  lib- 
erty and  life,  and  should  let  in  the  previous 
statements  that  are  contradictory  of  the 
statements  made  by  the  person  who  sup- 
posed she  was  dying.  Therefore,  as  dying 
leclarations  are  admitted  on  the  ground  of 
necessity,  onght  not  proof  of  contradictory 
>r  inconsistent  statements  by  the  deceased 
to  be  also  admitted  on  the  same  ground? 

HOUSTON,  J.  In  order  to  get  on  with 
the  trial  of  this  case,  let  us  dispose  of  the 
]uestion  now  before  us.  Although  it  is  fair 
to  say  (that  counsel  and  the  jury  may 
know)  that  the  court  have  some  doubt  on 
this  question,  yet  the  inclination  of  the  mind 
it  the  majority  of  the  court  is  that  the  tes- 
timony may  be  contradicted  in  the  mode 
proposed,  and  that,  therefore,  the  question 
is  admissible. 

Thereupon  the  testimony  offered  was  ad- 
mitted in  evidence. 


CULLEN,  J.,  dissented. 

John  Manning  having  been  produced  and 
sworn  on  the  part  of  the  state,  the  attorney 
general  interrogated  him  as  follows:  "Did 
you  ever  have  any  conversation  with  him 
about  an  operation  that  he  performed  on 
any  one  to- produce  a  miscarriage  7"  Defend- 
ant objected. 

GRUBB,  J.  We  are  of  the  unanimous 
opinion  that  this  testimony  is  not  admissi- 
ble. This  subject  came  up  in  that  profes- 
sional thief  case,— State  v.  Carter,  Houst. 
Or.  Cas.  406.  There  such  testimony  was 
held  to  be  inadmissible,  unless  the  prisoner's 
character  was  put  in.  We  therefore  rule  it 
out. 

CULLEN,  J.  This  man  is  Indicted  for  one 
offense.  I  don't  care  what  his  past  char- 
acter is,  whether  a  murderer  or  not  The 
matters  in  evidence  here  must  be  germane 
to  the  issue.  You  propose  to  prove  past 
character  or  his  reputation.  That  has  noth- 
ing to  do  with  the  guilt  or  innocence  of  the 
person.  As  I  view  this  matter,  the  question 
here  is,  is  this  man  guilty,  under  the  act 
of  assembly,  of  the  commission  of  this  of- 
fense with  which  he  is  charged? 

HOUSTON,  J.  He  has  not  himself  put  his 
character  in  issue,  nor  has  testimony  been 
adduced  on  the  other  side  to  show  anything 
by  which  we  could  infer  that  his  intention 
is  to  put  bis  character  in  issue,  and  therefore 
I  do  not  think  this  evidence  is  admissible. 

John  Biggs,  Atty.  Gen.,  and  Thomas  Davis, 
Dep.  Atty.  Gen.,  for  the  State.  Alfred  P. 
Robinson  and  Robert  0.  White,  for  defend- 
ant. 

GRUBB,  J.  (charging  Jury).  I  will  pref- 
ace the  charge  of  the  court  to  you  by  saying 
that  we  realize  the  great  service  which  you 
are  rendering  to  this  community  in  being 
here,  as  you  have  been,  for  the  past  three 
days,  with  several  of  the  members  of  your 
body  suffering  from  great  illness;  and  we 
therefore  congratulate  you  that  you  have 
reached,  as  we  hope,  very  near  the  conclu- 
sion of  your  arduous  and  valuable  labors. 
The  case  which  you  are  called  upon  to  try 
in  this  instance  Is  no  ordinary  one;  In  fact, 
It  Is  a  most  serious  case,  in  its  own  circum- 
stances, as  well  as  in  Its  Importance  to  the 
community.  This  case,  gentlemen,  seems  to 
be  unprecedented  in  the  annals  of  the  crimi- 
nal jurisprudence  of  this  state,  so  far  as 
I  know,  and  so  far  as  I  have  been  able  to 
learn  from  my  associates;  for  even  our 
venerable  brother,  Judge  Houston  (who  has 
been  upon  the  bench  for  more  than  thirty- 
five  years,  and  who  has  lived  beyond  his 
three-score  years  and  ten),  does  not  remem- 
ber any  instance  in  this  state  in  which  any 
man  has  been  charged,  as  this  man  is,  with 
murder  of  the  second  degree  (or  perhaps 
with  any  other  crime)  for  the  commission 
of  the  act  for  which  he  stands  accused;  so 
that  this  is  to  all  intents  and  purposes  a 
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new  question,  and  therefore  a  question  of 
great  Importance  to  this  community;  and 
It  is  of  the  greatest  Importance  that  you 
should  give  it  your  most  serious,  intelligent, 
And  conscientious  consideration,  before  you 
decide  it 

Gentlemen,  you  will  remember  that  you 
Are  sworn  to  try  this  case  and  to  render  a 
verdict  according  to  the  evidence;  and  that 
this  means,  not  what  you  may  have  heard 
outside  this  Jury  box,  not  what  may  be  the 
sentiments  of  the  communities  from  which 
you  come,  respectively,  but  it  means  the 
legal  evidence  that  this  court  has  decided 
is  admissible  in  this  case  from  the  mouths 
of  the  witnesses  (and  from  them  only)  who 
have  been  before  yon,  and  that  you  must 
-exclude  all  other  considerations,  all  other 
impressions,  and  be  governed  entirely  by  the 
•evidence  which  has  been  submitted  to  you 
from  that  witness  stand  with  the  consent  of 
the  court,  after  opportunity  has  been  afford- 
•ed  counsel  to  object  to  any  that  was  inad- 
missible. 

John  K.  Lodge,  the  prisoner  at  the  bar, 
stands  charged  in  this  indictment  with  mur- 
der of  the  second  degree,  for  the  felonious  kill- 
ing of  Martha  I.  Evans  in  the  month  of  July, 
1891,  at  Indian  River  Hundred,  within  this 
-county.  As  the  prisoner  stands  charged  with 
murder  of  the  second  degree,  it  becomes  nec- 
essary for  the  Jury  to  be  sufficiently  inform- 
ed as  to  the  distinctions  between  murder 
and  the  inferior  grades  of  homicide  (or  man- 
slaying,  and  also  woman-slaying),  and  par- 
ticularly as  to  the  definition  and  nature  of 
murder  of  the  second  degree. 

Homicide  is  the  killing  of  any  human  crea- 
ture, and  is  of  three  kinds:  Justifiable,  ex- 
-cusable,  and  felonious.  The  taking  of  hu- 
man life  is  held  to  be  Justifiable  when  done 
in  the  execution  of  public  Justice,  as  where 
the  proper  public  officer  duly  executes  a 
-criminal  under  lawful  sentence  of  death,  or 
in  the  advancement  of  public  Justice,  when 
a  public  officer  of  necessity,  in  the  due  exe- 
cution of  his  office,  kills  a  person  who  as- 
saults and  resists  him,  or  for  the  prevention 
of  any  atrocious  crime  attempted  to  be  com- 
mitted with  force,  such  as  murder,  robbery, 
housebreaking  In  the  nighttime,  rape,  may- 
hem, or  any  other  act  of  felony  against  the 
person.  Excusable  homicide  is  that  which  is 
committed  either  by  misadventure  or  in  self- 
defense.  Homicide  by  misadventure  is  the 
Accidental  killing  of  another  where  the  slay- 
er is  doing  a  lawful  act,  unaccompanied  by 
Any  criminally  careless  or  reckless  conduct. 
In  this  case  the  act  was  unlawful,  unless 
done  to  preserve  the  life  of  the  mother;  for, 
unless  this  act  to  produce  a  miscarriage  was 
necessary  to  preserve  the  life  of  Mrs.  Evans, 
it  was  an  unlawful  act  Dr.  McCabe,  from 
that  witness  stand,  said  to  you  that  the  mls- 
-carriage  in  this  instance  was  not  necessary 
to  preserve  her  life.  If  you  believe  him, 
then  this  was  an  unlawful  act;  and  there- 
fore, it  being  an  unlawful  act,  Lodge's  per- 


forming it  was  no  excuse  for  him  in  law, 
and  therefore  this  is  not  a  case  of  excusable 
homicide.  Homicide  In  self-defense  is  an- 
other form  of  excusable  homicide.  It  is  not 
pretended  that  Lodge  committed  this  act  in 
self-defense;  therefore  it  is  unnecessary  for 
me  to  say  anything  further  in  regard  to 
what  Is  homicide  in  self-defense,  because  the 
facts  in  this  case  will  not  warrant  you  In 
finding  that  it  was  either  Justifiable  or  ex- 
cusable homicide. 

The  question  then  is,  was  it  felonious  hom- 
icide?   Now,  felonious  homicide  at  common 
law  Is  of  two  kinds,  viz.  manslaughter  and 
murder,  the  difference  between  which  con- 
sists principally  in  this:  that  in  murder  there 
is  the  ingredient  of  malice,  while  in  man- 
slaughter there  is  none;  for  manslaughter, 
when  voluntary,  arises  from  sudden  heat  of 
the  passions,  but  murder  from  the  wicked- 
ness and  malignity  of  the  heart.     Therefore 
manslaughter  is  defined  to  be  the  unlawful 
killing  of  another  without  malice,  either  ex- 
press or  implied,  and,  of  course,  without 
premeditation.    Manslaughter  Is  either  vol- 
untary   or    involuntary.     Voluntary     man- 
slaughter is  where  a  man  kills  another  In 
the  heat  of  blood,  and  this  usually  arises 
from  fighting  or  from  provocation,   but    it 
must  be  shown  that  such  fighting  was  not 
preconcerted;    for  in  the  case  of  a  deliber- 
ate fight,  such  as  a  duel,  the  slayers  and  his 
seconds  are  guilty  of  murder.     You  will  see 
at    once  that  this  is  not  voluntary   man- 
slaughter, because  this  act  was  not  commit- 
ted in  the  heat  of  blood  at  the  time  by  tbe 
prisoner,  nor  was  it  from  provocation.    The 
question  then  arises,  was  it  Involuntary  man- 
slaughter?   (I  refer  to  the  subject  of  man- 
slaughter because  the  counsel  for  the    de- 
fendant, Mr.  Robinson,  referred  to  that  sub- 
ject in  the  course  of  his  argument)     Invol- 
untary manslaughter  is  where  one  in  doing 
an  unlawful  act,  not  felonious,  nor  tending 
to  great  bodily  harm,  or  in  doing  a  lawful 
act  without  proper  caution  or  requisite  skill, 
undesignedly   kills    another.     Thus,    if    one 
shooting  at  another's  poultry,  without  Intent 
to  steal  it.  accidentally  kills  a  man,  It  is  but 
manslaughter;  but  if  the  shooting  be  with 
intent  to  steal,  then,  such  act  being  feloni- 
ous, the  homicide  occasioned  thereby  is  mur- 
der.   To  reduce  a  charge  of  murder  to  man- 
slaughter of  this  kind,  the  evidence  would 
be  directed  to  show  either  that  the  act  com- 
mitted or  attempted  to  be  done  was  not  felo- 
nious, nor  tending  to  great  bodily  harm,   or 
that  it  was  not  only  lawful,  but  was  done 
with  due  care  and  caution,  or,  in  cases  of 
science,  with  requisite  skill.    I  have  explain- 
ed to  you  what  Involuntary  manslaughter  is. 
and  that  it  may  be  committed  in  dolns  an 
unlawful  act  which  Is  not  felonious.     Hut. 
of  course,  if  this  act  hy  virtue  of  what  we 
call  "common  law,"  or  by  any  statute    of 
this  state,  should  be  declared  felonious,  and 
you  should  find  the  prisoner  guilty  of  it  and 
that  it  caused  her  death,  then,  being  a  t elo- 


Digitized  by  CjOOQlC 


r>ci.) 


STATE  o.  LODGE. 


315 


nious  act,  it  would  be  murder  of  the  second 
degree,  at  least 

Having  defined  what  involuntary  man- 
slaughter is,  we  come  to  murder.  Murder, 
which  1b  one  of  the  two  kinds  of  felonious 
homicide  (manslaughter  being  the  other),  Is 
when  a  person  of  sound  memory  and  discre- 
tion unlawfully  kills  any  reasonable  creature 
in  being,  under  the  peace  of  the  state,  with 
malice  aforethought,  either  express  or  im- 
plied. The  chief  characteristic  of  this  crime, 
distinguishing  it  from  manslaughter  and  ev- 
ery other  kind  of  homicide,  and  therefore  in- 
dispensably necessary  to  be  proved,  is  mal- 
ice prepense  or  aforethought  This  term 
"malice"  is  not  restricted  to  spite  or  malev- 
olence towards  the  deceased  In  particular, 
but,  in  Its  legal  sense,  Is  understood  to  mean 
that  general  malignity  and  recklessness  of 
the  lives  and  personal  safety  of  others  which 
proceed  from  a  heart  void  of  a  Just  sense  of 
social  duty,  and  fatally  bent  on  mischief. 
Malice  is  implied  by  law  from  every  delib- 
erate cruel  act  committed  by  one  person 
igainst  another,  no  matter  how  sudden  such 
ict  may  be;  for  tbe  law  considers  that  he 
who  does  a  cruel  act  voluntarily  does  it  ma- 
liciously. And  whenever  the  fatal  act  from 
which  death  ensues  Is  committed  deliberate- 
ly, or  without  adequate  provocation,  tbe  law 
^resumes  It  was  done  In  malice;  and  it  Is  in- 
cumbent upon  the  prisoner  to  show  from  evi- 
dence, or  by  Inference  from  tbe  circumstan- 
ces of  the  case,  that  the  offense  Is  of  a  initi- 
ated character,  and  does  not  amount  to  mur- 
ler.  Under  tbe  statute  law  of  this  state, 
there  are  two  degrees  of  murder,  namely, 
nurder  of  the  first  and  murder  of  the  second 
legree.  Tbe  first  Is  where  tbe  crime  is  com- 
nitted  with  express  malice  aforethought  or 
n  perpetrating  or  attempting  to  perpetrate 
my  crime  punishable  with  death;  and  the 
second  degree  is  where  the  crime  of  murder 
s  committed  otherwise,  and  with  malice 
^forethought  Implied  by  law.  Express  mal- 
ce  Is  proved  by  evidence  of  a  deliberately 
'ormed  design  to  kill  another;  and  such  de- 
lijrn  may  be  shown  from  tbe  circumstances 
ittending  tbe  act  such  as  the  deliberate  se- 
ectlon  and  use  of  a  deadly  weapon,  know- 
ng  it  to  be  such;  a  preconcerted  hostile 
neeting,  mutually  agreed  on,  or  notified  and 
hreatened  by  the  prisoner;  privily  lying  in 
rait;  a  previous  quarrel  or  grudge;  anteced- 
ent menaces;  tbe  preparation  of  poison  or 
ither  means  of  doing  bodily  harm  to  the  de~ 
■eased;  or  the  like. 

Implied  malice  (which  is  alleged  under  this 
ndlctment),  or  constructive  malice,  is  an  ln- 
erence  or  conclusion  of  law  from  tbe  facts 
ound  by  the  Jury;  and  among  these  the  ac- 
ual  Intention  of  tbe  prisoner  becomes  an 
mportant  and  material  fact,  for,  though  he 
iiay  not  have  intended  to  take  away  life  or 
o  do  any  personal  harm,  yet  he  may  have 
teen  engaged  In  the  perpetration  of  some 
>ther  felonious  or  unlawful  act  from  which 
he  law  raises  the  presumption  of  malice.    It 


is  the  difference  between  express  and  implied 
(or  constructive)  malice  aforethought  which 
distinguishes  murder  of  the  first  from  mur- 
der of  the  second  degree,  except  however, 
that  under  our  general  statute,  murder  of 
the  first  degree  may  be  committed  where  the 
malicious  killing  is  done  in  perpetrating  or 
attempting  to  perpetrate  any  crime  punish- 
able with  death,  as  rape  or  arson  is  In  this 
state,  although  from  such  a  felonious  act 
malice  Is  merely  implied  or  presumed  by  law. 
Therefore  murder  of  the  second  degree  is 
held  to  be  proved  where  it  is  not  satisfac- 
torily shown  by  the  evidence  submitted  to 
tbe  jury  that  the  killing  was  done  with  a 
deliberately  formed  design  to  take  life,  or  in 
perpetrating  or  attempting  to  perpetrate  any 
crime  punishable  with  death,  but  is  so  shown 
that  it  was  done  suddenly,  without  Justifica- 
tion or  excuse,  and  without  any  provocation, 
or  without  provocation  sufficient  to  reduce 
the  homicide  to  the  grade  of  manslaughter, 
or  was  done  in  perpetrating  or  attempting  to 
perpetrate  a  felony  (not  capitally  punishable) 
or  any  unlawful  act  of  violence  from  which 
the  law  raises  the  presumption  of  malice. 

In  the  present  instance,  the  prisoner  is  in- 
dicted, not  for  murder  of  the  first  degree,  but 
of  the  second  degree  only.  The  charge  of 
murder  of  the  second  degree  in  this  indict- 
ment is  founded  upon  the  allegation  that  the 
killing  was  done  by  the  prisoner  while  he 
was  engaged  in  committing  or  attempting  to 
commit  an  act— namely,  to  procure  a  miscar- 
riage—which is  declared  to  be  a  felony  by 
chapter  226  of  volume  17  of  the  Laws  of  Del- 
aware. Section  2  of  said  chapter  226  pro- 
vides that  every  person  who,  with  intent  to 
procure  the  miscarriage  of  any  pregnant  wo- 
man, supposed  by  such  person  to  be  preg- 
nant, unless  the  same  be  necessary  to  pre- 
serve her  life,  shall,  among  other  things,  use 
any  instrument  or  other  means  whatsoever, 
whether  said  miscarriage  shall  be  accom- 
plished or  not  shall  be  guilty  of  a  felony, 
and,  upon  conviction  thereof,  shall  be  fined 
and  Imprisoned  as  provided  in  said  section. 
This  indictment  charged  that  on  July  25, 
1891,  the  prisoner,  Lodge,  violated  said  statu- 
tory provision,  and  so  became  guilty  of  a  fel- 
ony, by  using  an  Instrument  with  the  intent 
to  procure  the  miscarriage  of  Martha  I.  Ev- 
ans, as  alleged  In  the  indictment  and  there- 
by caused  the  death  of  Mrs.  Evans,  with 
malice  aforethought  implied  by  law,  and  Is 
therefore  guilty  of  murder  of  the  second  de- 
gree. 

It  becomes  necessary  for  you  to  deter- 
mine—First, whether  the  prisoner  has  violat- 
ed said  statutory  provision  as  charged;  and, 
second,  whether,  In  so  doing,  he  caused  the 
death  of  Mrs.  Evans  In  the  manner  as  al- 
leged in  this  indictment.  Inasmuch  as  ev- 
ery accused  person  is  presumed  to  be  inno- 
cent until  he  Is  proven  guilty,  the  burden  is 
upon  the  prosecution  to  prove  by  competent 
and  satisfactory  evidence  every  essential  in- 
gredient of  the  crime  charged  in  this  lndlct- 
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ment,  and  that  the  prisoner  is  guilty  thereof 
beyond  a  reasonable  doubt.  Therefore,  be- 
fore yon  can  find  the  prisoner  guilty  in  man- 
ner and  form  as  he  stands  Indicted,  the  fol- 
lowing essential  inquiries  must  be  affirma- 
tively determined  beyond  a  reasonable  doubt: 
First.  Did  the  prisoner,  Lodge,  use  an  instru- 
ment in  the  manner  described  in  the  indict- 
ment? Second.  Did  he  so  use  it  with  the  in- 
tent to  procure  the  miscarriage  of  Mrs.  Ev- 
ans, he  supposing  her  to  be  then  and  there 
pregnant,  and  when  the  same  was  not  nec- 
essary to  preserve  her  life?  Third.  Did  she 
die  on  or  about  July  30,  1891,  and  was  her 
death  caused  by  a  miscarriage  or  other  In- 
juries to  her  thereby  produced  by  Lodge. 
And,  fourth,  If  so.  Is  he  guilty  of  murder  of 
the  second  degree?  For,  if  you  shall  find 
from  the  evidence  that  Ix>dge  did  so  use  the 
Instrument,  and  with  the  said  Intent  to  pro- 
cure the  miscarriage  of  Mrs.  Evans,  he  sup- 
posing her  to  be  then  pregnant,  and  when 
the  same  was  not  necessary  to  preserve  her 
life,  then  he  Is  guilty  of  the  felony  denned 
by  the  statute  we  have  referred  to,  whether 
he  did  or  not  thereby  produce  her  miscar- 
riage or  cause  her  death;  for  the  legislative 
power  of  this  state,  having  deemed  it  neces- 
sary for  the  protection  of  human  life,  and  for 
the  preservation  of  the  public  safety  and 
welfare,  as  we  must  presume,  has  set  the 
seal  of  public  condemnation  and  prohibition 
upon  such  an  act,  and  has  declared  It  to  be  a 
felony  when  committed.  And  If  you  shall 
further  find  that  Mrs.  Evans  came  to  her 
death  on  or  about  July  30,  1891,  and  that  her 
death  was  caused  by  a  miscarriage  or  other 
Injuries  produced  by  the  prisoner's  said  felo- 
nious act,  as  alleged  In  this  Indictment,  then 
he  will,  In  contemplation  of  law,  be  guilty 
of  murder  of  the  second  degree,  and  it  will 
be  your  imperative  duty,  In  accordance  with 
the  law  which  we  have  stated  for  your  guid- 
ance, so  to  find  by  your  verdict.  For  we 
have  already  explained  to  you  that,  accord- 
ing to  the  law  as  it  has  been  declared  by  the 
courts  of  this  state,  If  one  person,  while  he 
is  engaged  In  committing  another  felony  (not 
capitally  punishable  here),  shall  kill  another 
person,  he  is  guilty  of  murder  of  the  second 
degree,  whether  he  Intended  to  take  life  or 
not;  for  the  law  presumes  malice  in  such  a 
case,  and  therefore  he  is  guilty  of  murder 
of  the  second  degree.  And  where  such  kill- 
ing ensues  from  the  felonious  act  of  perform- 
ing an  operation  with  Intent  to  procure  mis- 
carriage, as  provided  by  our  statute,  the  as- 
sent of  the  pregnant  woman  whose  death 
was  caused  thereby  to  such  operation  Is  no 
defense,  in  law,  to  an  Indictment  against  the 
person  performing  the  operation. 

That  Mrs.  Evans  actually  died  on  July  30, 
1891,  is  proven  by  both  her  physicians  and 
other  witnesses  who  have  appeared  before 
you.  That  her  death  was  caused  by  blood 
poisoning,  resulting  from  a  miscarriage  or 
other  Injuries  caused  by  an  operation  per- 
formed upon  her  for  that  purpose  by  some 


one,  1b  also  testified  to  by  the  several  physi- 
cians who  were  upon  the  witness  stand. 
Some  of  these  physicians  also  testify  that 
they  are  positive  an  Instrument  was  nsed 
for  the  purpose  of  procuring  a  miscarriage, 
and  that  they  found  two  or  three  wounds 
within  Mrs.  Evans'  womb  which  were  pro- 
duced by  a  blunt  instrument;  but  these  wit- 
nesses do  not  undertake  to  say  that  the  pris- 
oner, Lodge,  Is  the  person  who  used  the 
Instrument,  or  who  produced  the  miscar- 
riage and  the  injuries  and  the  resulting 
blood  poisoning,  which  caused  her  death. 
Therefore,  although  you  should  believe  upon 
the  testimony  of  said  witnesses  that  Mr«. 
Evans  actually  died  on  July  30,  1891,  ai»1 
that  her  death  was  caused  by  a  miscarriage 
and  Injuries  resulting  in  said  blood  poison- 
ing produced  by  an  operation  performed  up- 
on her  for  that  purpose  by  some  person,  yet 
you  will  still  have  to  be  satisfied  beyond  a 
reasonable  doubt,  from  all  theevldenceon  both 
sides  before  you,  whether  or  not  the  prisoner 
Is  the  person  who  performed  that  operation 
and  caused  the  miscarriage  and  injuries  and 
resulting  blood  poisoning,  which  occasioned 
her  death.  The  prosecution  charges  that 
the  prisoner,  Lodge,  is  that  person;  while 
the  prisoner  denies  it,  and  contends  that 
the  miscarriage  and  injuries  which  resulted 
In  her  death  were  caused  by  Mrs.  Evans 
herself,  by  the  use  of  medicines  or  a  knit- 
ting needle  or  other  means  for  the  purpose 
of  procuring  her  own  miscarriage. 

The  two  prominent  questions  In  this  case, 
then,  are:  First.  Is  the  prisoner  the  person 
who  caused  said  miscarriage  and  injuries  by 
his  use  of  an  Instrument,  as  alleged  In  the 
Indictment?  And,  second,  did  he  use  said  in- 
strument with  the  intent  to  procure  the  mis- 
carriage of  Mrs.  Evans,  contrary  to  the  pro- 
visions of  the  statute  of  1883,  heretofore  re- 
ferred to?  In  order  to  prove  to  your  satis- 
faction that  the  prisoner  at  the  bar  is  the 
person  who  caused  said  miscarriage  and  in- 
juries, and  thereby  produced  her  death,  the 
state  has  offered  witnesses  to  prove  facts 
and  circumstances  from  which  you  may  in- 
fer and  conclude  that  he  Is  such  person,  as 
well  as  the  dying  declarations  of  Mrs.  Evans 
herself,  stating  what  Fannie  Morris,  in  part, 
and  Eliza  J.  Jones,  in  part,  have  testified  to 
you  as  to  those  declarations.  You  will  recall 
all  these  facts,  and  also  the  statements 
made  as  dying  declarations,  and  consider 
them  in  connection  with  all  the  evidence  on 
both  sides  in  the  case,  and  determine  wheth- 
er they  satisfy  you  beyond  a  reasonable 
doubt  that  the  prisoner  Is  the  person  who 
actually  caused  the  miscarriage  and  Injuries 
which,  as  the  said  physicians  say,  produced 
blood  poisoning,  which  caused  her  death, 
If  you  shall  be  so  satisfied  that  the  prlsonei 
is  that  person,  then  you  are  to  further  de- 
termine whether  said  facts  and  dying  dec- 
larations, viewed  in  connection  with  all  the 
other  evidence  in  the  case,  satisfy  you  be 
yond  a  reasonable  doubt  whether  the  prison. 

Digitized  by  CjOOQlC 


rid.) 


JACKSON  e.  JACKbON. 


317 


r  used  the  Instrument  In  the  operation 
rhich  caused  the  miscarriage  and  Injuries 
nd  death  of  Mrs.  Evans  (if  you  shall  find 
hat  it  was  so  caused)  with  intent  to  procure 
ler  miscarriage,  and  contrary  to  the  pro- 
Isions  of  said  statute.  Now,  gentlemen  of 
he  jury,  as  you  cannot  look  into  the  mind 
nd  heart  of  a  man,  and  see  his  secret  inten- 
lons  and  motives,  you  must  look  to  his  ac- 
tons, expressions,  and  all  the  other  ctrcum- 
tances  attending  his  particular  act,  in  order 
o  ascertain  what  was  his  actual  intent  or 
mrpose  at  the  moment  of  its  commission, 
n  order  to  show  that  the  prisoner  commlt- 
ed  the  act  in  question  upon  Mvs.  Evans,  the 
tate  has  sought  to  show  by  witnesses  who 
ave  testified  before  you,  as  well  as  by  her 
wn  dying  declarations,  that  the  prisoner 
ad  reason  to  know  that  she  was  then  preg- 
ant,  and  that  he  performed  the  operation 
rith  the  intent  to  procure  her  miscarriage, 
ontrary  to  the  said  statute,  and  therefore 
eloniously,  within  Its  meaning  and  purpose. 
'o  prove  this  intent,  as  well  as  other  requi- 
res of  this  charge,  the  state  has  sought  to 
how  by  said  witnesses  and  dying  declara- 
tor (to  which  witnesses  and  dying  declara- 
lons  you  will  give  such  credit  and  weight 
s.  in  view  of  all  the  evidence  before  you, 
ou  shall  deem  proper),— the  state  has 
ought  to  show  thereby,  I  say,  the  following 
Ircumstances  (if  you  find  we  correctly  state 
hem  to  you>:  That  Mrs.  Evans  had  de- 
erniined  to  destroy,  by  miscarriage,  her  un- 
orn  embryo  child;  that  she  had  said  to  one 
f  the  witnesses,  at  least,  on  Thursday,  July 
3d.  that  she  had  tried  medicines  for  that 
urpose,  and  also  a  knitting  needle,  but  that 
bese  had  failed;  that  she  sought  and  had 
n  Interview  with  the  prisoner  in  Lewes  on 
hat  Thursday;  that  on  the  following  Satur- 
ay,  July  25th,  she  met  Lodge  near  Truitt's 
Id  mill;  that  Lodge  asked  Mrs.  Evans  to 
et  out  of  ber  carriage,  which  she  did;  that, 
fter  a  brief  private  conversation  with  her, 
e  told  her  companion,  Patience  Johnson,  to 
rive  down  the  road  a  certain  distance,  and 
eturn  again  to  Mrs.  Evans,  which  Patience 
id  not  do,  but  remained,  and  saw  Lodge 
»ke  Mrs.  Evans  behind  an  unoccupied 
ouse,  and  out  of  her  sight;  that,  in  about 
re  or  ten  minutes,  Mrs.  Evans  and  Lodge 
enppeared,  and  Mrs.  Evans  came  to  her 
arriage,  where  she  picked  up  her  purse,  and 
hen  took  some  money  out  of  it,  and  re- 
amed to  where  Lodge  was  standing;  that 
Irs.  Evans  then  drove  Patience  Johnson  to 
er  bouse,  and,  upon  leaving  her  there, 
rove  on  towards  her  own  home;  that,  on 
he  next  night  (Sunday),  Mrs.  Evans  had  a 
lisoarriage,  and  on  Monday  was  found  with 
be  certain  evidence  of  her  recent  miscar- 
laee  apparent  to  Patience  Johnson,  who 
aw  her  that  morning  about  7  o'clock,  and 
•y  her  physician  Dr.  Frame,  who  saw  her 
be  same  day,  July  27th,  about  half-past  2 
n  the  afternoon;  that  she  was  on  that  Mon- 
ay  afternoon  suffering  from  symptoms  of 


blood  poisoning;  that,  according  to  Dr. 
Frame  and  Dr.  Layton,  who  were  her  phy- 
sicians, she  continued  to  grow  worse,  and 
died  on  Thursday,  July  80th  (five  days  after 
leaving  Lodge),  from  septic  fever  caused  by 
blood  poisoning,  resulting  from  her  miscar- 
riage and  the  injuries  attending  It. 

Now,  gentlemen,  It  is  from  these  circum- 
stances, and  such  others  as  you  may  recall, 
that  the  prosecution  asks  you  to  Infer  and 
conclude  that  the  prisoner  both  performed 
said  operation  with  an  instrument,  as  al- 
leged in  the  indictment,  and  also  did  It  with 
Intent  to  procure  the  miscarriage  of  Mrs. 
Evans,  in  violation  of  the  statute,  and  that 
thereby  he  caused  the  death  of  Mrs.  Evans, 
and  is  therefore  guilty,— not  only  of  the  fel- 
ony, as  provided  in  the  statute,  but  also  of 
murder  of  the  second  degree,  under  the  law 
of  this  state.  Whether  this  conclusion  Is 
warranted*  by  the  evidence  Is  for  you,  and 
not  this  court,  to  decide,  after  you  have  care- 
fully and  conscientiously  considered  all  the 
evidence  on  both  sides.  If  you  shall  be  sat- 
isfied beyond  a  reasonable  doubt  that  it  was 
so  warranted,  then  It  will  be  your  duty  to 
find  the  prisoner  guilty  in  manner  and  form 
as  he  stands  indicted;  that  is,  of  murder  of  the 
second  degree.  But,  in  case  you  should  not  find 
him  guilty  in  manner  and  form  as  he  stands 
Indicted,  you  may  find  him  guilty  of  man- 
slaughter, if  you  find  that  the  evidence,  under 
the  Instructions  as  to  the  law  which  we  have 
given  you,  shall  warrant  you  in  finding  such 
a  verdict.  But,  if  you  find  that  he  Is  guilty 
of  neither  murder  of  the  second  degree  nor 
manslaughter,  you  cannot  find  him,  under 
this  indictment,  guilty  of  any  other  offense, 
but  you  must  find  him  not  guilty,  and  ren- 
der a  verdict,  accordingly,  of  not  guilty. 
But,  as  we  have  already  Informed  you,  if 
you  find  that  the  said  statute  against  pro- 
curing miscarriages  was  clearly  violated  by 
the  prisoner,  and  that  in  violating  it,  as  al- 
leged In  the  Indictment,  he  caused  Mrs. 
Evans'  death,  then  he  cannot  be  found  guilty 
of  manslaughter  in  this  instance,  but  must 
be  found  guilty  of  murder  of  the  second  de- 
gree, by  your  verdict. 

This,  gentlemen  of  the  Jury,  so  far  as  we 
comprehend  the  case,  comprises  all  that  is 
necessary  for  us  to  say  to  you.  We  there- 
fore leave  this  case  In  your  hands,  to  render 
such  verdict  as,  according  to  your  oaths,  you 
shall  find  warranted  by  the  evidence. 

Verdict:    "Guilty." 


J 


JACKSON  et  at.  v.  JACKSON. 

(Court  of  Appeals  of  Maryland.     Nov.  15,  1885.) 

Foreign  Marriage— Validity— Proof— Foreign 
Law — Evidence — Reputation— Instructions. 

1.  A  marriage  in  a  foreign  state,  proved  only 
by  general  reputation,  if  valid  there,  Is  valid  in 
Maryland,  in  tb«  •baamcp  of  a  law  positively  pro- 
hibiting K. 
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2.  It  is  proper  to  refuse  prayers  for  instruc- 
tions, where  the  case  was  fully  covered  in  the 
court's  charge. 

8.  It  is  proper  to  refuse  a  prayer  not  appli- 
cable to  the  evidence. 

4.  A  lawyer  of  a  foreign  state  is  competent 
to  testify  as  to  the  laws  of  that  state. 

5.  Error  will  uot  be  presumed  for  refusing 
to  permit  competent  questions  to  be  answered, 
unless  it  is  shown  what  such  answers  would  be. 

6.  Evidence  of  a  woman's  reputation,  after 
she  left  her  husband,  for  chastity  during  the  time 
she  lived  with  him,  is  not  competent  to  disprove 
marriage. 

7.  The  value  of  evidence  is  for  the  jury. 

8.  A  witness  cannot  testify  that  parties  al- 
leged to  be  married  had  a  divided  reputation  on 
the  subject. 

Appeal  from  circuit  court,  Wicomico  coun- 
ty. 

Action  by  Sallie  Jackson  against  Elihu  E. 
Jackson  and  others.  Plaintiff  had  judgment, 
and  defendants  appeal.    Affirmed. 

Argued  before  BRYAN,  BRISCOE,  ROB- 
ERTS, BOYD,  and  McSHERRY,  JJ. 

James  E.  Ellegood  and  John  R.  Pattlson, 
for  appellants.  E.  Stanley  Toadvin  and 
George  W.  Bell,  for  appellee. 

McSHERRY,  J.  This  case  is  now  before  us 
for  the  second  time.  The  first  appeal  is  re- 
ported in  80  Md.  176,  30  Atl.  752.  The  legal 
principles  applicable  to  the  controversy  were 
then  laid  down,  and,  upon  a  reversal  of  the 
judgment,  the  cause  was  remanded  for  a  new 
trial.  A  new  trial  was  had,  resulting  in  the 
same  verdict  and  judgment  that  were  record- 
ed on  the  first  trial,  and  the  same  parties 
have  again  appealed  who  were  the  appellants 
on  the  former  occasion.  There  was  but  a 
single  issue  involved,  and  that  was  whether 
the  appellee  is  the  legitimate  daughter  of 
Richard  Watson  Jackson,  who  died  intestate 
some  years  ago.  In  passing  on  this  issue, 
two  juries  in  different  counties  have  found 
by  their  verdicts  that  she  is.  The  record 
now  before  us  contains  12  bills  of  exception, 
but  it  will  not  be  necessary  to  review  them 
separately,  because  they  form  several  distinct 
groups,  presenting  but  few  questions  which 
require  any  discussion. 

The  alleged  marriage  of  the  appellee's 
mother  and  father.  If  it  took  place,  as  has  been 
twice  found  by  separate  juries,  took  place  in 
the  state  of  Pennsylvania.  The  evidence  re- 
lied on  to  establish  this  marriage  was  general 
reputation,  cohabitation,  and  acknowledg- 
ment. The  admissibility  and  sufficiency  of 
such  evidence  to  prove  a  marriage  was  fully 
considered  on  the  former  appeal,  and  we  need 
not  repeat  here  what  was  so  recently  decided 
there.  There  was  no  effort  to  prove  as  a 
distinct  fact  that  the  marriage  had  been  per- 
formed with  any  religious  ceremony.  It  is 
true  that  one  of  the  witnesses,  in  giving  the 
declarations  of  the  parties,  stated  that  they 
(the  mother  and  father  of  the  appellee)  upon 
one  occasion  said  they  had  been  married  by 
a  minister  of  the  gospel;  but  it  must  be 
borne  in  mind  that  the  appellee,  who  was 
seeking  to  prove  her  legitimacy,  did  not  set 


up  a  marriage  of  her  parents  at  a  particular 
place,  by  a  particular  form  or  ceremony. 
Had  she  done  this,  and  failed,  she  would  nol 
have  been  at  liberty  to  rely  on  general  repute 
to  establish  the  alleged  marriage.  Barnuui 
v.  Barnum,  42  Md.  251.  Assuming  there  was 
no  religious  ceremony  proved,  or  attempted 
to  be  proved,  as  there  was  not,  it  has  been 
insisted  with  great  zeal  and  earnestness  that 
even  If  the  marriage  found  by  the  verdict  ol 
the  jury  to  have  been  contracted  and  consum- 
mated in  Pennsylvania  were  valid  by  the 
laws  of  that  state,  yet  the  legitimacy  of  the 
appellee,  who  was  born  in  Pennsylvania 
where  her  parents  then  lived,  must  be  deter 
mined,  not  by  the  laws  of  that  state,  but  b.\ 
the  laws  of  Maryland;  and  that  If,  therefore 
the  marriage  were,  by  reason  of  the  failure 
to  show  there  had  been  some  religious  cere- 
mony, one  that  would  not,  on  that  account 
have  been  valid  under  the  statutes  of  Mary 
land,  the  issue  of  such  a  marriage  would  in 
Maryland  be  illegitimate,  even  though  the 
marriage  of  which  that  issue  was  the  fruit 
were  conceded  to  be  perfectly  valid  In  the 
state  where  it  was  contracted  and  consum- 
mated,  and  the  case  of  Doe  v.  Vardill,  3 
Barn.  &  O.  438,  was  much  pressed  upon  us 
to  support  that  view.  But  that  case,  and 
others  founded  on  the  same  settled  principle, 
are  clearly  distinguishable  from  the  case  at 
bar.  It  Is  a  maxim  as  old  as  the  common 
law  that  "hams  legillmus  est  quern  nuptla 
demonstrant."  A  marriage,  if  valid  where  sol- 
emnized, is,  In  general,  valid  everywhere 
and,  of  necessity,  the  offspring  of  that  mar- 
riage would  be  treated  as  legitimate,  wher 
ever  the  marriage  itself  would  be  regarded 
as  valid.  But  a  local  statute  which  make* 
an  Illegitimate  child,  or  a  child  born  out  ol 
wedlock,  legitimate  upon  certain  prescrlbec 
conditions,  such  as  the  subsequent  marriage 
of  the  parents,  and  the  recognition  of  the 
child  as  theirs,  can  have  no  extraterrltoria' 
operation,  and  therefore  cannot  give  to  sucli 
child  In  another  jurisdiction  an  Inheritable 
status  not  accorded  to  it  by  the  law  of  the 
latter  Jurisdiction.  By  the  law  of  England, 
a  child  born  out  of  wedlock  was  a  bastard 
By  the  law  of  Scotland,  the  subsequent  mar 
riage  of  the  father  and  the  mother,  and  theii 
recognition  of  the  child  as  theirs,  legitimated 
the  child.  But  that  statute  could  not  operate 
npon  real  estate  in  England,  where  the  law 
gave  to  such  a  marriage  no  effect  as  legiti 
mating  prior-born  children.  The  same  prin 
ciple  was  decided  in  Barnum  v.  Barnum.  4: 
Md.  251,  and  Smith  v.  Derr,  34  Pa.  St  12(J 
We  have  said  that  in  general  a  marriage  val- 
id where  performed  1b  valid  everywhere.  Te 
this  broad  rule  there  are,  however,  exceptions 
"These  exceptions  or  modifications  of  the  gen- 
eral rule  may  be  classified  as  follows— First, 
marriages  which  are  deemed  contrary  to  th< 
law  of  nature,  as  generally  recognized  If 
Christian  countries;  second,  marriages  whicl 
the  local  law -maRing  power  has  declared  shal 
not  be  allowed  any  validity.    •    •    •    To  the 


Digitized  by  VjOOQlC 


lid.) 


JACKSON  e.  JACKSON. 


819 


Irst  class  belong  those  which  Involve  polyg- 
uiy  and  Incest;  and  in  the  sense  In  which 
be  term  'incest*  is  used  are  embraced  only 
«ch  marriages  as  are  incestuous  according  to 
be  generally  accepted  opinion  of  Christen- 
lom,  which  relates  only  to  persons  in  direct 
ine  of  consanguinity,  and  brothers  and  sla- 
ws. The  second  class,  i.  e.  those  prohibited 
o  terms  by  the  statute,  presents  difficulties 
hat  are  not  always  easy  of  solution,  and 
lave  led  to  conflicting  decisions.  This  class 
iiay  be  subdivided  into  two  classes— First, 
vhere  the  statutory  prohibition  relates  to 
orai,  ceremony,  and  qualification,  it  is  held 
bat  compliance  with  the  law  of  the  place  of 
aarriage  is  sufficient,  and  its  validity  will 
«  recognized,  not  only  in  other  states  gen- 
rally,  but  in  the  state  of  the  domicile  of  the 
•arties,  even  where  they  have  left  their  own 
tate  to  marry  elsewhere,  for  the  purpose  of 
voiding  the  laws  of  their  domicile.  Instead 
f  being  called  a  subdivision  of  the  second 
lass  of  exceptions,  it  would  be  more  accu- 
ate  to  say  that  it  is  an  exception  to  the  ex- 
eption,  and  falls  within  the  operation  of  the 
leneral  rule  first  announced,  of  *valid  where 
lerformed,  valid  everywhere.'  To  the  sec- 
nd  subdivision  of  the  second  class  of  excep- 
ions  belong  cases  which,  prohibited  by  stat- 
ite,  may  or  may  not  embody  distinctive  state 
ollcy,  as  affecting  the  morals  or  good  order 
t  society."  Pennegar  v.  State,  87  Tenn.  244, 
0  S.  W.  805;  s.  c,  with  copious  notes,  2  Lawy. 
tep.  Ann.  703;  State  v.  Tutty,  41  Ped.  753; 
Jrook  v.  Brook,  9  H.  I*  Cas.  193;  Com.  v. 
iraham  (Mass.)  31  N.  E.  706.  It  is  obvious, 
hen,  as  there  is  no  statute  in  Maryland  de- 
lating that  a  marriage  of  whose  existence 
here  is  no  other  proof  than  general  reputa- 
ion  shall  be  void,  and  as,  at  most,  the  stat- 
itory  provisions  relative  to  the  methods  of 
olemnlzing  marriages  in  Maryland  relate  to 
orm  and  ceremony  only,  the  courts  of  this 
tate  will  recognize  the  Pennsylvania  mar- 
iage  as  valid,  if  that  marriage  is  valid  by 
ml  under  the  laws  of  the  latter  common- 
wealth, and  does  not  contravene  the  declared 
olicy  of  our  own  positive  law.  We  are  not 
j  be  understood  as  speaking  of  marriages 
derated  elsewhere,  but  denounced  by  our 
wn  positive  state  policy  as  affecting  the 
lorals  or  good  order  of  society.  Such  mar- 
iages,  however  regarded  elsewhere,  would 
ot  be  treated  as  valid  here.  For  Instance, 
lie  statutes  of  Maryland  peremptorily  forbid 
he  marriage  of  a  white  person  and  a  negro, 
nd  declare  all  such  marriages  forever  void, 
t  is  therefore  the  declared  policy  of  this 
tate  to  prohibit  such  marriages.  Though 
bene  marriages  may  be  valid  elsewhere,  they 
rill  be  absolutely  void  here,  so  long  as  the 
tatutory  inhibition  remains  unchanged.  But 
be  question  before  as  does  not  belong  to 
tK-h  a  category.  At  most,  all  that  Is  assert- 
d  against  the  validity  of  the  alleged  mar- 
lage  of  the  appellee's  parents  has  reference 
;>  form  or  ceremony,  and  these,  as  we  have 
een,  do  not  cause  a  marriage  to  fall  within 


any  of  the  exceptions  to  the  general  rule  that 
a  marriage  valid  where  performed  is  valid 
everywhere.  These  views,  merely  supple- 
menting what  we  said  in  80  Md.  and  30  Atl., 
sufficiently  answer  the  objections  to,  and  the 
criticisms  upon,  the  instructions  granted  by 
the  court  below  at  the  instance  of  the  appel- 
lee; and,  without  going  Into  a  further  exam- 
ination of  these  instructions,  we  content  our- 
selves with  saying  there  was  no  error  com- 
mitted In  giving  them. 

The  rejected  prayers  of  the  appellants 
were  properly  refused.  The  whole  law  of 
the  case  was  fully,  fairly,  and  clearly  put 
before  the  jury  in  the  instructions  given  at 
the  Instance  of  both  parties.  The  hypoth- 
esis assumed  in  the  appellants'  second  pray- 
er, that  the  Intercourse  between  the  appel- 
lee's mother  and  father  was  illicit  in  the 
beginning,  was  not  supported  by  a  particle 
of  evidence,  and  it  would  have  been  error 
to  allow  vague  conjectures  to  be  Indulged 
in  by  the  jury  on  that  subject  The  third 
prayer  was  faulty  in  submitting  to  the  Jury 
to  find  that  the  appellee  undertook  to  prove 
that  a  marriage  took  place  between  her  fa- 
ther and  mother  at  Chester,  Pa.  The  record 
does  not  show  that  she  set  up  any  such  mar- 
riage. As  already  mentioned,  there  was 
some  allusion  by  a  witness  to  a  statement 
made  by  the  parents  of  the  appellee  as  to 
the  place  where  they  were  married;  but  the 
appellee  never  attempted  to  assert  that  a 
marriage  was  actually  solemnized  at  Ches- 
ter. These  observations  dispose  of  all  the 
questions  raised  by  the  twelfth  exception. 

This  brings  us  to  the  11  exceptions  in- 
volving the  rulings  of  the  court  on  questions 
of  evidence.  The  first  exception  was  taken 
to  the  ruling  of  the  court  allowing  a  wit- 
ness to  prove  the  law  of  Pennsylvania  as  to 
the  requisites  of  a  valid  marriage  in  that 
state  In  the  years  1872  and  1873.  The  wit- 
ness was  a  lawyer  of  that  state,  and  had 
deposed  that  he  was  familiar  with  the  law 
there.  We  think,  under  repeated  adjudica- 
tions, he  was  competent  to  give  evidence. 
Jackson  v.  Jackson,  80  Md.  176,  30  Atl.  752. 
With  reference  to  the  second,  third,  and 
sixth*  exceptions  it  is  only  necessary  to  say 
that  the  answers  of  the  witnesses  are  not 
set  forth  In  the  record,  and  we  are  there- 
fore unable  to  decide  whether,  even  if  the 
questions  were  conceded  to  be  admissible, 
any  Injury  was  done  to  the  appellants. 
Where  the  answers  are  not  given,  it  cannot 
be  assumed  that  they  were  prejudicial  to  the 
appellant.  If  not  prejudicial,  they  could 
cause  no  Injury,  and,  unless  injury  and  er- 
ror both  appear,  there  is  no  ground  for  re- 
versal. The  question  objected  to  in  the 
fourth  exception  was  not  competent.  It  ap- 
peared that,  after  the  father  and  mother  of 
the  appellee  had  lived  together  several  years, 
and  after  the  birth  of  the  appellee,  they 
separated.  In  the  fourth  exception  a  wit- 
ness was  asked  whether  he  knew  the  gen- 
eral reputation  of  the  appellee's  mother,  aft- 
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er  the  separation,  for  chastity  while  she 
and  Jackson  were  living  together.  While 
evidence  of  her  general  reputation  for  chas- 
tity before  the  alleged  marriage,  and  during 
the  period  she  lived  with  Jackson  as  his 
reputed  wife,  was  admissible  to  rebut  the 
presumption  of  marriage  (Jackson  v.  Jack- 
son, supra),  it  was  manifestly  Irrelevant  to 
adduce  evidence  of  such  a  reputation  after 
the  parties  had  separated,  and  had  ceased 
to  live  together.  As  offered,  it  would  have 
been  allowing  evidence  of  a  reputation  that 
she  had  had  a  reputation  for  the  want  of 
chastity  at  some  antecedent  time.  It  was 
not  evidence  of  a  general  reputation  for  un- 
chasteness,  but  evidence  of  a  reputation  that 
she  had  had  such  a  reputation.  It  was  con- 
sequently not  evidence  of  a  reputation  at  all. 
For  the  same  reason,  there  was  no  error  In 
the  ruling  complained  of  in  the  eighth  ex- 
ception. The  fifth  exception  was  abandon- 
ed. The  objection  urged  to  the  evidence  set 
forth  In  the  seventh  and  ninth  exceptions 
goes  to  the  value,  and  not  to  the  admissibili- 
ty, of  the  evidence.  If  admissible,  as  it  was, 
its  value  was  for  the  jury.  The  tenth  and 
eleventh  exceptions  present  the  only  ques- 
tion remaining  to  be  considered.  In  the 
tenth  a  witness  was  asked:  "Do  you  know 
of  any  reputation  In  the  community  of  Sal- 
isbury on  the  subject  of  that  marriage  at 
the  time  they  were  living  together?  If  yea, 
was  that  a  general  reputation,  or  a  divided 
reputation  ?"  In  the  eleventh  the  question  ob- 
jected to  was:  "Was  there  or  not  a  divided 
reputation  In  the  community  of  Salisbury  as 
to  the  subject  of  their  being  married,  while 
they  lived  together  as  man  and  wife?"  Both 
of  these  questions  were  excluded.  T\  repu- 
tation, to  be  a  provable  reputation  at  all, 
must  be  a  general  reputation.  It  may  be 
either  one  of  two  opposltes;  for  Instance, 
either  good  or  bad.  It  cannot  be  intermedi- 
ate,—that  is,  partly  one,  and  partly  the  oth- 
er; for  that  would  not  be  general,  and  there 
would  then  be  no  general  reputation  either 
way.  If  it  Is  generally  good  or  generally  bad, 
or,  as  applicable  to  the  case  at  bar,  If  a  man 
and  woman  are  generally  reputed  to  be  mar- 
ried, or  If  the  converse  is  generally  asserted, 
a  general  reputation,  one  way  or  the  other, 
exists;  and  of  a  general  reputation,  and 
none  other,  the  law  allows  evidence  to  be 
given.  But,  If  it  be  not  general,  then,  obvi- 
ously, It  does  not  exist  as  a  fact,  and  evi- 
dence cannot  be  received  to  show  a  partial, 
limited,  or  qualified  repute.  When  the  courts 
employ  the  term  "divided  reputation,"  it  is 
not  meant  that  an  individual  can  have  such 
a  thing  as  two  opposite  general  reputations 
at  the  same  time.  A  condition  of  that  sort 
is  an  Impossibility.  A  reputation  cannot  be 
general  if  It  is  not  general,  and  no  reputa- 
tion of  a  marriage  but  a  general  reputation 
is  competent  evidence  to  establish  marriage. 
General  reputation,  whether  affirmative  or 
negative,  is  a  fact  to  be  proved,  like  any 
other  fact   within   the  knowledge   of   wit- 


nesses, by  the  witnesses  who  know  It.  II 
It  exists  at  all,  it  exists  as  a  fact.  Thai 
which  goes  to  make  it  up  Is  hearsay,  but 
that  which  the  hearsay  does  make  up  li 
a  fact.  Now,  when  parties  are  generally 
reputed  to  be  man  and  wife,  the  genera 
reputation  thus  asserted  is  a  fact  If  th« 
witness  called  to  establish  that  fact  doei 
not  know  that  such  a  general  reputation  pre 
vails  in  the  community,  he  does  not  know 
the  party's  general  reputation  on  that  sub 
Ject,  and  of  course  he  can  give  no  evidence 
of  ItA  Necessarily,  the  method  to  disprove 
snetTan  asserted  fact  must  be  by  wltnesset 
equally  competent  to  speak;  and  hence,  un 
less  the  witness  knows,  or  can  say,  that  the 
particular  person  has  no  general  reputatloi 
on  that  particular  subject,  he  cannot  testl 
fy  that  no  general  reputation  exists.  A  di 
vlded  reputation,  which  is  but  the  result  01 
conflicting  evidence  as  to  a  general  reputa 
tion,  is  not  a  distinct,  substantive,  provable 
fact,  for  it  is  a  mere  deduction  from  prove* 
facts.  The  existence  of  a  diversity  of  opin 
ion  is  one  of  the  means  by  which  a  witnesi 
may  know  there  is  a  general  reputation,  bu 
this  means'  of  knowledge,  apart  from  the 
fact  that  there  Is  or  is  not  a  general  repu 
tatlon,  and  as  a  totally  Independent  clrcum 
stance,  is  not  the  thing  to  be  proved.  Hence 
to  ask  the  witness  whether  there  is  a  dlvld 
ed  reputation  Is  to  ask  him,  not  whether  h< 
knows  a  provable  fact,— a  general  reputa 
tlon,  one  way  or  the  other,— but  merely  what 
is  one  source  of  knowledge,  without  refer 
ence  to  whether  he  possesses  the  knowledge 
itself.  He  may  testify,  If  he  can,  that  tb< 
parties  were  generally  reputed  not  to  be 
married,  or,  having  equal  means  of  knowing 
that  they  had  a  general  reputation  as  othei 
witnesses  who  have  testified  that  the  par 
ties  did  have  such  a  general  reputation,  h< 
has  never  heard  It  discussed  or  spoken  of 
In  the  one  instance,  he  would  testify  to  c 
fact,  just  as  the  witnesses  who  depose  li 
the  opposite  way;  in  the  other  Instance,  he 
would  depose  to  facts  which,  If  believed  bj 
the  Jury,  would  tend  to  discredit  the  evi 
dence  to  establish  a  general  reputation;  bui 
in  neither  instance  could  he  be  permitted  tc 
say  that  there  was  a  divided  reputation,  foi 
that  Is  nothing  more  than  the  result  of  the 
witness'  conclusion  from  his  own  compart 
son  of  conflicting  opinions.  There  was  there- 
fore no  error  committed  by  the  rulings  in 
these  exceptions.  Finding  no  error  In  anj 
of  the  rulings  excepted  to,  we  shall  affirm 
the  Judgment.  Judgment  affirmed,  with 
costs  above  and  below. 


REGISTER  et  al.  v.  WOODWARD  IRON  CO. 
(Court  of  Appeals  of  Maryland.  Nov.  15,  1895.1 
Attachment— Notice— Strikixq  opt  Judgment 
— Ex  Parte  Affidavit. 
1.  Where  defendant's  property  is  attached 
while  in  the  possession  of  one  who  is  not  sum- 
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moned  and  retained  as  garnishee,  the  failure  of 
the  latter,  even  when  he  is  the  plaintiff  in  the 
attachment  suit,  to  give  defendant  notice  of  the 
attachment,  will  not  invalidate  the  proceeding. 

2.  It  is  error  to  strike  out  a  final  judgment 
merely  on  an  ex  parte  affidavit  of  fraud. 

Appeal  from  circuit  court,  Baltimore  coun- 
ty. 

Motion  by  the  Woodward  Iron  Company 
to  strike  out  a  final  judgment  against  It  In 
attachment  proceedings  In  favor  of  J.  Regis- 
ter &  Sons.  From  an  order  granting  the 
motion,  the  Judgment  creditors  appeal.  Re- 
versed. 

Argued  before  BBTAN,  BRISCOE,  ROB- 
ERTS, BOYD,  and  McSHERIiY,  JJ. 

S.  8.  Field  and  Samuel  Register,  for  appel- 
lants.   W.  Plnkney  Whyte,  for  appellee. 

McSHBRRT,  J.  This  case  is,  in  our  6pin- 
ion,  free  from  difficulty.  The  appellants 
sued  out  a  foreign  attachment  against  the 
appellee,  and  the  writ  was  levied  upon  cer- 
tain pig  iron  belonging  to  the  appellee,  and 
alleged  to  be  stored  on  the  premises  of  the 
appellants.  After  the  sheriff  had  made  re- 
turn of  the  writ,  and  no  appearance  had 
been  entered  for  the  defendant,  a  judgment 
of  condemnation  nisi  was  rendered,  and  this, 
upon  the  expiration  of  the  term,  became 
final.  Thereafter  a  writ  of  fi.  fa.  was  issued, 
and  the  iron  was  sold  thereunder,  and  was 
purchased  by  the  appellants,  who  were  the 
judgment  creditors.  After  these  proceed- 
ings had  been  had,  and  after  the  lapse  of 
the  term  at  which  the  judgment  of  condem- 
nation became  final,  the  defendant  in  the  at- 
tachment case,  the  appellee  here,  filed  a  mo- 
tion to  strike  out  the  judgment  of  condem- 
nation, and  alleged  that  there  had  been 
fraud  and  surprise  in  its  obtention.  With 
and  in  support  of  this  motion  there  was  filed 
an  ex  parte  affidavit  made  by  the  agent  of 
the  defendant.  On  the  hearing  of  the  mo- 
tion no  testimony  or  evidence  was  taken  by 
either  side.  The  circuit  court  for  Baltimore 
county,  with  no  other  evidence  before  it  than 
the  ex  parte  affidavit  alluded  to,  struck  out 
the  judgment  previously  entered,  and  from 
that  order  this  appeal  was  taken. 

There  are  two  reasons  suggested  wby  the 
order  appealed  from  should  be  affirmed.  One 
is  purely  technical,  while  the  other  involves 
an  Inquiry  as  to  whether  there  was  fraud 
practiced,  as  alleged,  in  procuring  the  judg- 
ment The  first  reason  is  neither  jurisdic- 
tional nor  meritorious.  The  second  is  not 
sustained  by  that  quality  and  character  of 
proof  which  this  court  has  uniformly  held 
necessary,  in  cases  of  this  description,  to 
justify  an  interference  with  the  formal  judi- 
cial records  of  the  courts.  It  has  been  in- 
sisted that  the  Judgment  was  rightly  stricken 
out,  because  the  sheriff,  when  he  attached 
the  iron,  which  was  in  the  possession  of  the 
appellants,  did  not  return  the  appellants  as 
garnishees,  and  because  the  appellants,  the 
attaching  creditors,  did  not  notify  the  ap- 
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pellee  of  the  pendency  of  the  attachment 
But  the  attachment  was  levied  on  the  iron 
specifically,  and  there  was  no  necessity  for 
summoning*  the  appellants  as  garnishees; 
for,  while  it  is  always  proper,  when  a  party 
is  found  in  possession  of  lands  and  chattels 
which  are  attached,  that  he  should  be  return- 
ed as  garnishee,  this  is  required  only  In  re- 
spect to  the  party's  apparent  relation  to  the 
property,  and  in  order  to  give  a  day  in  court 
to  assert  and  vindicate  any  right  that  he  may 
have  Inconsistent  with  the  right  of  condem- 
nation. Corner  v.  Mackintosh,  48  Md.  387. 
While  it  Is  proper  that  a  garnishee  In  whose 
possession  property  attached  may  happen  to 
be  should  notify  the  defendant  who  owns 
the  property  that  an  attachment  has  been 
levied  thereon  (Lawrence  Bank  v.  Raney  & 
B.  Iron  Co.,  77  Md.  321,  26  AtL  119;  Hodge 
&  M.  Attachm.  §  83),  yet  where  such  person 
Is  not  in  fact  summoned  and  returned  as 
garnishee,  he  is  under  no  absolute  and  im- 
perative obligation  to  give  the  defendant  no- 
tice, and  his  failure  to  do  so,  even  when  he 
is  the  plaintiff  in  the  case,  will  not  of  Itself, 
render  the  attachment  proceeding  Irregular 
or  void.  If  there  is  no  obligation  on  a  per- 
son who  Is  not  in  fact  a  garnishee  to  give 
notice  to  the  defendant  it  is  obvious  that 
his  failure  to  do  that  which  he  is  not  requir- 
ed to  do  cannot  be  a  legal  cause  for  declar- 
ing the  whole  proceeding  void.  As  there  is 
no  statute  imposing  such  a  duty  upon  a 
plaintiff  in  an  attachment  proceeding,  we 
cannot  visit  upon  him,  for  a  failure  to  do 
what  he  is  not  required  to  do,  the  same  con- 
sequences that  would  follow  from  his  neglect 
or  omission  to  comply  with  some  imperative 
Jurisdictional  requirement  upon  the  doing 
of  which  his  right  to  maintain  this  summary 
remedy  is  made  to  depend. 

It  has  been  frequently  said  by  this  court 
that  the  judgment  records  of  the  state  are 
the  highest  evidence  of  debt  known  to  the 
law.  They  are  presumed  to  be  made  up  aft- 
er the  most  careful  deliberation.  To  permit ' 
them  to  be  altered  or  amended  without  the 
most  solemn  forms  of  proceeding  would  be 
contrary  to  law  and  good  policy.  After  the 
lapse  ot  the  term  during  which  a  judgment 
has  been  entered,  something  more  than  a 
mere  ex  parte  affidavit  is  necessary  to  war- 
rant the  court  in  setting  aside  a  judgment 
even  upon  so  serious  an  allegation  as  fraud. 
It  Is  not  the  allegation,  but  the  proof,  of 
fraud  that  justifies  the  striking  out  of  a 
Judgment  and  in  no  instance  has  an  ex 
parte  affidavit  been  treated  as  sufficient  evi- 
dence for  this  purpose.  "Allowing  an  ex 
parte  affidavit  to  have  such  an  effect  would 
be  calculated  to  produce  dangerous  conse- 
quences." Foran  v.  Johnson,  68  Md.  144. 
It  would  serve  no  useful  purpose  to  elabo- 
rate these  views.  They  embody  the  settled 
law  of  Maryland,  and  we  do  not  see  any 
reason  for  questioning  or  disturbing  them. 
In  the  light  then,  of  the  principles  .thus  firm- 
ly established,  we  are  of  opinion  that  the 


Digitized  by  VjOOQlC 


322 


ATLANTIC  REPORTER,  VoL  88. 


(MO. 


learned  judge  of  the  court  below  erred  in 
giving  to  the  ex  parte  affidavit  the  effect  he 
did,  and  in  striking  out  the  final  Judgment 
of  condemnation,  rendered  more  than  three 
months  previously.  We  do  not  deem  It  nec- 
essary to  go  into  an  examination  of  the 
affidavit,  for,  even  If  it  were  conceded  that 
its  averments  were  sufficiently  'specific,  It 
could  not  be  accorded  any  probative  value, 
being  but  an  ex  parte  statement.  For  these 
reasons  the  order  striking  out  the  Judgment 
will  be  reversed,  and  the  cause  will  be  re- 
manded. Order  reversed,  with  costs  above 
and  below,  and  cause  remanded. 


JAY  et  al.  v.  MICHAEL. 

(Court  of  Appeals  cf  Maryland.     Nov.  15,  1885.) 

Dbbd— Description — Ejbctmbnt— Evidbnoe. 

1.  A  deed  described  the  land  conveyed  as  all 
of  a  certain  farm  composed  of  a  tract  called  the 
"M."  and  one  called  the  "P.,"  "the  interest  in- 
tended to  be  conveyed  thereby  being  the  entire 
interest  and  estate  received  by  will  from  S., 
"and  which  said  farm  *  *  *  is  particularly 
described  in  a  deed  from  P."  Bela,  that  the 
deed  did  not  convey  a  tract  received  by  will  from 
S.  which  was  not  included  in  the  deed  from  P., 
and  which  was  a  separate  tract  from  either  the 
M.  or  the  P. 

2.  Where,  in  ejectment,  both  parties  claim 
under  the  same  source  of  title,  plaintiff  need  not 
trace  title  further  back  than  the  common  grantor. 

Appeal  from  circuit  court,  Harford  county. 

Ejectment  by  Samuel  Jay  and  another 
against  John  M.  Michael.  There  was  a  judg- 
ment for  defendant,  and  plaintiffs  appeal. 
Reversed. 

Argued  before  BRYAN,  McSHERRY,  BRIS- 
COE, ROBERTS,  and  BOYD,  JJ. 

James  J.  Archer,  Hy.  W.  Archer,  Jr.,  and 
John  S.  Young,  for  appellants.  S.  A  Wil- 
liams and  George  L.  Van  Bibber,  for  appel- 
lee. 

BOYD,  J.  The  appellants  instituted  an  ac- 
tion of  ejectment  against  the  appellee  for  a 
tract  of  land  known  as  "Horner's  Fishery," 
which  was  alleged  in  the  declaration  to  be 
adjacent  to  a  tract  called  "Mould's  Success," 
and  is  described  by  courses  and  distances. 
The  plaintiffs  claim  under  the  wills  of  their 
aunts,  Frenetta  F.  Smith  and  Maria  M. 
Smith,  who  died  in  1860.  They  offered  evi- 
dence tending  to  prove  that  Samuel  O.  Smith, 
a  brother  of  the  Misses  Smith,  was  in  posses- 
sion of  Horner's  Fishery  at  the  time  of  his 
death,  in  1845,  and  that  the  Misses  Smith 
then  entered  and  took  possession  of  the  same 
as  his  only  heirs  at  law,  and  continued  in 
the  exclusive,  peaceful  possession  thereof  un- 
til they  died,  when  John  Jay,  the  father  of 
the  plaintiffs,  took  possession  of  it,  and  so 
continued  until  his  death,  in  1882.  The 
Misses  Smith  devised  to  John  Jay  for  life 
"all  that  farm  and  premises  lying  and  being 
on  or  near  Swan  creek,  in  the  said  [Harford] 
county,  composed  of  a  tract  called  'Mould's 
Success'  and  part  of  a  tract  called  'Palmer's 


Point,'  containing  in  the  whole  three  hundred 
and  thirty-five  acres,  more  or  less,"  etc.    By 
the  third  clause  of  their    respective   wills 
they  each  devised  to  said  Jay  for  life  all  the 
rest  and  residue  of  their  real  estate,  or  such 
part  thereof  as  they  died  seised  and  possessed 
of,  or  entitled  to.    They  then  devised  the  re- 
mainder in  all  their  real  estate  to  the  plain- 
tiffs.    The  plaintiffs  offered  the  wills,  and 
testimony  tending  to  show  that  Horner's  Fish- 
ery was  a  separate  and  distinct  tract  from 
Mould's  Success  and  Palmer's  Point     The 
defendant  Introduced  in  evidence  four  deeds, 
—one  from  James  B.  Baker  to  the  defendant, 
one  from  John  Jay  and  wife  to  Baker,  one 
from  Samuel  Smith  Jay,  and  another  from 
John  O.  Jay,  to  John  Jay.    The  last  two  are 
practically  alike.     It  is   contended  by  the 
defendant  that  these  deeds  conveyed  all  the 
Interest  of  the  plaintiffs  in  Horner's  Fish- 
ery to  their  father,  John  Jay,  who  conveyed 
it  to  Baker,  and  Baker  to  the  defendant,  and 
the  proper  construction  of  them  is  the  im- 
portant question  presented  to  us  by  this  rec- 
ord.    It   is  only  necessary  to  consider   the 
two  last-named  deeds,  as  we  are  only  called 
upon  to  determine  what  the  plaintiffs  have 
conveyed  away,  and  not  what  John  Jay  un- 
dertook to  convey.    Let  us  take,  for  example, 
the  deed  from  Samuel  Smith  Jay.    It  recites 
that  he  became  entitled  to  an  undivided  in- 
terest in  fee  simple  In  the  lands  and  premises 
therein  mentioned  and  described,  by  the  wills 
of  Maria  M.  and  Frenetta  F.  Smith,  and 
grants  the  following:    "All  my  Interest  and 
estate  in  and  to  all  that  farm  and  premises 
lying  and  being  on  or  near  Swan  creek,   in 
Harford  county,  aforesaid,  composed   of    & 
tract  of  land  called  'Mould's  Success'  and  part 
of  a  tract  of  land  called  'Palmer's  Point,' 
containing  in  the  whole  three  hundred  and 
thirty-five  acres  of  land,  more  or  less,  being 
the  same  lands  and  premises  mentioned  and 
described  in  the  hereinbefore  mentioned  wills 
of  the  said  Maria  M.  Smith  and  Frenetta  F. 
Smith,  and  by  the  said  Maria  M.  and  Frenet- 
ta F.  devised  to  my  father,  the  said  John 
Jay,  for  and  during  his  natural  life  only,  with 
the  remainder  in  fee  simple  to  me,  the  said 
Samuel  Smith  Jay,  and  my  brother,  John 
Goldsmith  Jay,  the  interest  intended  to    be 
hereby  conveyed   being   the  entire   interest 
which  I,  the  said  Samuel  Smith  Jay,  have 
taken  or  may  take  under  and  In  virtue  of  the 
aforesaid  wills  of  the  Bald  Maria  M.  Smith 
and  the  said  Frenetta  F.  Smith,  and  which 
said  farm  or  parcel  of  land  is  particularly  de- 
scribed in  a  deed  from  Prlscilla  Presbury, 
John  Moores,  and  others,"  etc.    It  is  contend- 
ed on  the  part  of  the  appellee  that  Samuel 
Smith  Jay  conveyed  by  this  deed  his  inter- 
est in  all  the  real  estate  devised  to  him  by 
said  wills,  and  that  through  this  and    the 
other  deeds  above  mentioned  the  defendant 
became  the  owner  of  the  tract  In  controversy. 
The  court   below  adopted   that  view',    and 
granted  a  prayer  that  under  the  pleadings^ 
there  was  no  legally  sufficient  evidence  to  en- 
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title  the  plaintiff  to  recover.  The  deed  from 
l'riscilla  Presbury  and  others  to  S.  G.  Smith 
and  others  conveyed  the  tract  called  "Mould's 
Success,"  containing  314  acres,  more  or  less, 
exclusive  of  elder  surveys  and  water,  and 
part  of  Palmer's  Point,  containing  21  acres, 
more  or  less;  but  is  there  anything  on  the 
face  of  the  deeds  to  John  Jay  from  his  two 
sons  which  would  necessarily  indicate  an 
intention  to  convey  Horner's  fishery,  if  that 
be  a  separate  and  distinct  tract  from  Mould's 
Success  and  Palmer's  Point?  They  describe 
the  property  as  "all  that  farm  and  premises 
lying  and  being  on  or  near  Swan  creek,"  and 
It  is  contended  that  Horner's  Fishery  Is  a 
part  of  that  farm,  although  the  deeds  add 
that  the  farm  is  "composed  of  a  tract  of 
land  called  'Mould's  Success'  and  part  of 
a  tract  called  'Palmer's  Point,'  containing 
in  the  Whole  three  hundred  and  thirty- 
five  acres  of  land,  more  or  less."  It  is  urged 
by  the  appellee,  however,  that  the  subse- 
quent clause  in  the  deed,  which  says,  "The 
interest  intended  to  be  hereby  conveyed  being 
the  entire  interest  and  estate  which  I,  the 
said  Samuel  Smith  Jay,  have  taken  or  may 
take  under  and  In  virtue  of  the  aforesaid 
wills,"  etc.,  clearly  shows  the  intention  of 
Samuel  Smith  Jay  (and  the  deed  from  J.  G. 
Jay  is  similar)  to  convey  all  the  real  estate 
he  acquired  by  these  wills.  But  this  clause 
Is  again  qualified  and  limited  by  adding,  "and 
which  said  farm  or  parcel  of  land  is  partic- 
ularly described  in  a  deed  from  Prlscilla 
Presbury"  and  others.  The  expression,  "the 
Interest  Intended  to  be  hereby  conveyed  be- 
ing the  entire  interest  and  estate,"  etc.,  may 
have  been  used  to  describe  the  quality  of  the 
estate  in  the  farm  intended  to  be  conveyed, 
not  necessarily  to  mean  the  entire  property 
devised  by  the  Misses  Smith,  if  they  had 
real  estate  other  than  the  two  tracts.  The 
deed  from  Jane  Shipley  and  others  to  Samuel 
G.  Smith  tends  to  show  that  Samuel  G.  Smith 
recognized  that  there  was  a  separate  tract 
called  "Horner's  Fishery,"  as  by  it  there 
was  conveyed  to  him  an  undivided  half  in- 
terest in  that  tract,  while  Prlscilla  Presbury 
and  others  had  previously  conveyed  to  him 
and  his  two  sisters  the  other  two  tracts;  and 
there  was  other  testimony  to  the  effect  that 
Horner's  Fishery  was  a  separate  and  dis- 
tinct tract  from  Mould's  Success  and  Palm- 
er's Point,  and  was  not  a  part  of  the  farm 
known  as  "Mould's  Success  Farm."  The  de- 
fendant claimed  bis  title  through  the  same 
source  that  the  plaintiffs  did,  or,  to  speak 
more  accurately,  claimed  it  through  the  plain- 
tiffs themselves.  It  was  not  necessary,  there- 
fore, for  the  plaintiffs  to  produce  evidence 
to  establish  the  title  beyond  the  Misses  Smith 
in  order  to  make  out  a  prima  facie  case,  for 
it  is  well  settled  that  when  the  plaintiff  and 
defendant  in  an  ejectment  suit  are  claim- 
ing title  through  the  same  party  it  is  "prima 
facie  sufficient  to  prove  derivation  of  title 
from  that  party,  without  producing  any  pat- 
ents or  deeds  to  prove  title  in  him."    Abern 


v.  White,  39  Md.  423;  Blwood  v.  Lannon, 
27  Md.  200.  The  plaintiffs  did,  however, 
produce  some  testimony  tending  to  show 
such  ndverse  possession  and  user  of  the  tract 
by  those  under  whom  they  claim  as  to  entitle 
them  to  recover  it,  unless  the  defendant's 
construction  of  these  deeds  be  correct 

We  do  not  think  that  the  intention  to  con- 
vey all  the  real  estate  devised  by  the  wills, 
or  this  particular  tract,  is  so  clear  and  mani- 
fest as  to  justify  the  court  in  determining 
from  the  face  of  the  deeds  that  Horner's 
Fishery  was  conveyed.  We  are  of  the  opin- 
ion, however,  that  it  was  intended  to  con- 
vey the  farm  of  the  Misses  Smith  on  Swan 
creek,  but  whether  the  land  sued  for  Is  em- 
braced in  that  form,  or  is  separate  and  dis- 
tinct from  it,  is  a  matter  of  proof.  If  the 
farm,  as  generally  understood,  Included  the 
land  sued  for,  the  plaintiffs  cannot  recover. 
But,  as  already  said,  the  plaintiffs  offered 
some  evidence  to  show  that  Horner's  Fishery 
was  separate  and  distinct  from  Mould's  Suc- 
cess, and  was  not  considered  a  part  of  the 
farm  known  as  "Mould's  Success  Farm." 
We  think,  therefore,  the  court  below  was  In 
error  in  granting  the  prayer  of  the  defend- 
ant. There  was  a  question  of  fact  to  be  de- 
termined by  the  Jury  under  proper  instruc- 
tions of  the  court  It  is  true,  it  is  the  duty 
of  the  court  to  construe  a  deed,  but  it  Is 
for  the  Jury  to  apply  Its  terms,  when  thus 
construed,  to  the  land  in  controversy,  to  as- 
certain whether  the  premises  in  question  are 
within  the  description.  3  Washb.  Real  Prop. 
409.  Parol  testimony  can  be  offered  to  ex- 
plain the  circumstances  under  which  the  deed 
was  executed,  Proof  of  these  circumstances 
is  Intended  to  place  the  court,  as  far  as  pos- 
sible, in  the  position  of  the  parties,  so  it  can 
intelligently  interpret  the  language  used. 
When  all  pertinent  and  admissible  facts  ore 
before  the  court,  It  can  then  better  determine 
what  was  meant,  although,  of  course,  parol 
testimony  must  be  admitted  with  great  cau- 
tion. In  the  case  of  Winter  v.  White,  70  Md. 
305,  17  Atl.  84,  the  plaintiff  claimed  title  un- 
der a  deed  which  conveyed  to  him  "oil  those 
tracts  or  parcels  of  land  situate  in  Howard 
county,  constituting  the  farm  of  which  the 
late  Theodore  R.  S.  Boyce  died  seised,"  fol- 
lowed by  a  reference  to  the  several  deeds 
under  which  Boyce  acquired  title,  and  also 
to  a  survey  of  said  tracts  of  land  In  which 
the  metes  and  bounds,  courses  and  dis- 
tances, were  given.  The  deed  and  the  survey 
did  not  embrace  a  strip  of  ground  which  was 
Included  in  the  farm,  but  the  court  held  that 
the  deed  passed  or  conveyed  all  the  farm  up- 
on which  Boyce  resided  at  the  time  of  his 
death,  and  of  which  he  was  then  seised, 
whether  the  particular  description  given  by 
the  surveyor  and  mentioned  in  the  deed  cov- 
ered it  or  not  So  we  think  that  the  true 
construction  of  these  deeds  is  that  they  in- 
tended to  convey  the  farm  of  the  Misses 
Smith  on  or  near  Swan  creek,  and  even  if 
there  be  any  part  of  the  farm  outside  of  tl 
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limits  of  the  original  tracts,  Mould's  Success 
and  Palmer's  Point,  It  was  conveyed  under 
the  general  description.  But  what  land  the 
farm  In  point  of  fact  Included  must  be  deter- 
mined by  evidence. 

The  court  was  clearly  right  In  refusing  to 
permit  the  plot,  with  accompanying  descrip- 
tion, to  be  put  in  evidence.  So  far  as  the 
record  discloses,  there  was  no  proffer  to  show 
that  the  defendant  or  John  Jay's  grantee  had 
any  knowledge  of  such  plot,  or  that  the  pur- 
chase was  made  with  reference  to  It.  We 
know  of  no  ground  upon  which  it  could  have 
been  admitted  at  the  instance  of  the  plain- 
tiffs, and  there  was  no  error  in  rejecting  it 
But  as  the  court  erred  in  granting  the  de- 
fendant's prayer  the  Judgment  must  be  re- 
versed. Judgment  reversed,  with  costs  to  the 
appellants,  and  new  trial  awarded. 


FULTON  et  al.    v.   COMMERCIAL   TRAV- 
•       ELERS'  MUX.  AGO.  ASS'N  OF 
AMERICA. 
(Supreme  Court  of  Pennsylvania.     Nov.  4, 1895.) 
Bbhvice  on  Aokst— Conclusiveness  or  Return. 
A  return  of  service    which  does  not  set 
forth  the  character  of  the  agent  served  is  pre- 
sumably good,  but  may  be  inquired  into,  and  dep- 
ositions may  be  taken,  on  a  motion  to  set  aside 
the  same,  and  it  will  be  set  aside  if  the  presump- 
tion of  a  good  service  is  conclusively  rebutted. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county;  Kennedy,  Judge. 

Action  by  Harriet  Fulton  and  another 
against  the  Commercial  Travelers'  Mutual 
Accident  Association  of  America.  From  a 
decree  setting  aside  the  service  of  sum- 
mons and  return  thereof,  plaintiffs  appeal. 
Affirmed. 

The  opinion  of  the  lower  court  was  as 
follows:  "The  return  of  service  of  summons 
In  this  case  is  in  the  following  words,  viz.: 
'Served  May  20th,  1803,  by  delivering  to  Dr. 
T.  J.  Patterson,  agent  for  the  Commercial 
Travelers'  Mutual  Accident  Association  of 
America,  a  true  and  attested  copy  of  this 
writ  and  by  making  known  to  him  the  con- 
tents thereof.'  The  testimony  taken  on  this 
rule  shows  conclusively  that  the  person  up- 
on whom  service  of  process  was  made  was 
in  no  sense  the  agent  of  the  defendant  com- 
pany to  receive  such  service.  He  was  sim- 
ply, as  his  name  in  the  return  indicates,  the 
physician  or  surgeon  of  the  company,  whose 
sole  duty  it  was  to  examine  members  of 
the  association  who  had  been  Injured,  when 
notified  so  to  do,  and  make  report  of  such 
examination  to  the  company  at  its  office  in 
Utlca,  New  York.  We  think  the  testimony 
also  shows  that  the  defendant  was  not  ac- 
tually doing  business  in  this  state.  All  ap- 
plications for  membership  were  sent  direct 
to  the  company  at  Utlca,  In  the  state  of  New 
York,  from  which  place  all  policies  were 
Issued  to  members,  no  person  here  being 
authorized  to  accept  such  applications  or  re- 


ceive or  collect  money  thereon,  or  on  any 
other  account,  for  the  company.  Plaintiffs' 
counsel,  however,  contends  that  the  return 
here  shows  a  service  in  conformity  with  the 
statutory  direction,  and  cannot  be  set  aside 
on  motion;  that  evidence  is  Inadmissible  to 
contradict  the  sheriff's  return;  that,  if  de- 
fendant is  injured  thereby,  his  remedy  is  by 
action  against  the  sheriff;  and  that,  if  the 
defendant  company  is  not  suable  in  this 
court,  the  question  can  only  be  raised  by  a 
plea  to  its  jurisdiction.  In  support  of  bis 
position,  and  as  controlling  this  case,  he 
cites  Iron  Works  v.  Hutchinson,  101  Pa.  St. 
359.  An  examination  of  that  case  shows 
material  differences  between  It  and  the  pres- 
ent one.  There  was  a  service  upon  a  proper 
officer  of  the  company,  and,  no  appearance 
having  been  entered  for  the  defendant,  judg- 
ment by  default  was  entered  against  it  for 
want  of  appearance  and  affidavit  of  defense. 
The  position  of  the  plaintiff  In  error  was 
that  It  was  a  foreign  corporation,  and  that 
the  court  had  no  jurisdiction  over  It  by  rea- 
son of  the  fact  that  its  officer  upon  whom 
service  was  made  was  found  within  the 
county  where  suit  was  brought  No  testi- 
mony was  taken,  and  there  was  nothing  to 
show  that  the  contract  or  matter  on  which 
the  action  was  founded  was  not  suable  In 
this  court,  and  hence  the  supreme  court  said 
that  a  plea  to  the  jurisdiction  was  the  prop- 
er remedy  in  that  case.  In  this  case  the 
service  was  upon  one  who  was  not  an  officer 
of  the  company,  or  in  any  sense  its  agent. 
The  testimony  clearly  shows  this,  and  it  also 
tends  to  show  that  the  matter  on  which  the 
action  was  founded  was  not  suable  in  this 
court,  the  business  not  being  transacted  in 
this  state.  The  question  raised  here  seems 
to  be  conclusively  decided  by  the  case  of 
Hagerman  v.  Slate  Co.,  97  Pa.  St  534,  where- 
in it  was  held  that  a  return  of  service  under 
the  act  of  assembly  of  March  21, 1849,  which 
omits  to  set  forth  the  character  of  the  agent 
served  is  only  prima  facie  evidence  of  a 
good  service,  and  may  be  rebutted  by  proof 
to  the  contrary.  The  return  of  service  In  ( 
that  case  was  in  almost  precisely  the  same  i 
words  as  In  this.  On  motion  of  the  defend-  j 
ant's  attorney,  a  rule  was  granted  to  show  i 
cause  why  the  return  should  not  be  set  aside. 
Depositions  were  taken  under  this  rule, 
which  showed  conclusively  that  the  person 
upon  whom  service  was  made  was  the  agent 
for  defendant  company,  and  for  this  reason 
the  service  was  sustained.  It  will  be  noted 
also  that  the  subject-matter  of  the  suit  was 
actionable  In  this  state,  it  being  a  scire 
facias  sur  mortgage  upon  property  therein 
situated.  That  case  establishes  the  princi- 
ple that  a  return  of  service  which,  as  in  the  I 
present  case,  does  not  set  forth  the  charac- 
ter of  the  agent  served,  is  presumably  good, 
but  may  be  Inquired  into,  and  that  deposi- 
tions may  be  taken  on  a  motion  to  set  aside 
the  same;  and,  if  the  presumption  of  a 
good  service  is  conclusively  rebutted,  It  will 
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be  set  aside.  That  principle  covers  the  whole 
question  involved  in  this  case.  We  see  no 
reason  for  declining  to  follow  the  direction 
glren  us  in  Hagerman  v.  Slate  Co.,  supra, 
in  order  to  entertain  this  suit,  and,  following 
that  direction,  this  rule  must  be  made  abso- 
lute, and  the  service  and  return  thereof  in 
this  case  set  aside.     It  is  bo  ordered." 

R.  A.  &  Jas.  Balph,  for  appellants.  Lev. 
McQuiston  and   S.  A.  Will,  for  appellee. 

PER  CURLAM.  All  that  need  be  said  in 
vindication  of  the  correctness  of  the  decree 
setting  aside  the  service  of  the  writ  in  this 
cage  will  be  found  In  the  clear  and  concise 
opinion  of  the  learned  president  of  the  com- 
mon pleas,  and  on  it  the  decree  is  affirmed 
and  appeal  dismissed,  with  costs  to  be  paid 
by  appellant*. 


KEAN  t.  KINNEAB,  Tax  Collector. 
(Supreme  Court  of  Pennsylvania.  Nov.  4,  1895.) 
Taxes  on  La  xd— Collection  from  Personaltt 
—Resort  to  Land— Thespass  bt  Collector. 
L  Resort  can  be  had  to  the  land  Itself  for 
the  payment  of  taxes  thereon  only  after  a  fail- 
ore  to  collec  the  taxes  from  the  personal  proper- 
ty on  the  premises,  or  by  demand  on  the  owner 
individually. 

2.  A  collector  who  proceeds  directly  against 
the  land  for  the  taxes,  except  nnder  the  pre- 
scribed conditions,  is  liable  as  a  trespasser. 

3.  In  an  action  against  a  collector  for  tres- 
pass in  resorting  to  land  for  the  collection  of 
taxes  thereon  without  first  proceeding  against  the 
personalty,  where  it  appears  that  he  returned 
that  "by  the  proper  effort  he  could  not  find  suffi- 
cient personal  property  by  a  legal  sale  of  which 
such  taxes  could  have  been  collected,"  and  plain- 
tiff gives  evidence  that  there  was  such  property 
on  the  premises,  there  is  a  prima  facie  case  of 
false  return  to  go  to  the  jury. 

4.  In  trespass  against  the  collector  for  re- 
sorting to  the  land  instead  of  collecting  the  taxes 
from  the  personalty  thereon,  which  belonged  to 
the  tenant  who  had  covenanted  to  pay  the  tax- 
es, plaintiff  is  entitled  to  recover  what  she  paid 
under  the  ccinpuision  of  the  wrongful  return  of 
her  land  for  sale. 

Appeal  from  court  of  common  pleas,  Venan- 
go county;   Charles  E.  Taylor,  Judge. 

Trespass  by  Mary  Jane  Kean  against  J.  B. 
Kinnear,  a  collector  of  taxes,  for  wrongfully 
resorting  to  plaintiff's  land  to  obtain  pay- 
ment of  taxes  thereon.  From  a  judgment  for 
defendant,  plaintiff  appeals.    Reversed. 

J.  H.  Osmer  &  Sons,  for  appellant.  J.  W. 
Lee,  for  appellee. 

MITCHELL,  J.  By  the  act  of  April  29, 
1844,  |  41  (P.  L.  501),  real  estate  on  which 
personal  property  cannot  be  found  sufficient 
to  pay  the  taxes  assessed  thereon,  and  where 
the  owner  refuses  or  neglects  to  pay,  shall 
be  returned  by  the  collector  to  the  county 
commissioners  for  the  purpose  of  sale.  But 
by  the  proviso  of  the  same  section  no  sale 
shall  be  had  until  the  owner  shall  have  re- 
fused or  neglected  to  pay  for  the  space  of 
two  years.  By  the  act  of  May  13,  1879,  1  2 
(P.  L.  55),  in  all  cases  where  land  has  been 


sold  or  returned  for  sale  for  taxes  the  owner 
may  show  that  there  was  on  it  sufficient 
personal  property  to  pay  all  the  taxes  as- 
sessed thereon,  which  might  have  been  seized 
by  the  collector  if  he  had  used  due  diligence, 
"and  in  such  case  the  title  of  the  original 
owner  shall  not  be  doubted."  To  the  same 
effect  is  the  act  of  June  3,  1885  (P.  L.  71), 
making  valid  sales  for  taxes,  irrespective  of 
the  fact  whether  seated  or  unseated,  but  pro- 
viding that  nothing  in  the  act  should  validate 
or  authorize  the  sale  of  any  land  in  fact 
seated  at  the  time  of  the  assessment,  if  there 
was  sufficient  personal  property  on  the  prem- 
ises to  pay  all  taxes  assessed  thereon,  liable 
to  have  been  seized  therefor.  And  by  the 
act  of  April  15,  1834,  {  46  (P.  L.  518),  the 
goods  and  chattels  of  any  person  occupying 
any  real  estate  shall  be  liable  to  distress  and 
sale  for  taxes  in  like  manner  as  if  they  were 
the  goods  of  the  owner  of  such  real  estate. 
From  these  statutory  provisions  It  is  clear 
that  the  law  has  established  the  order  of 
liability  for  taxes  to  be— First,  the  personal 
property  on  the  premises;  secondly,  demand 
on  the  owner  Individually;  and,  lastly,  the 
land  itself;  and  it  Is  only  on  the  failure  to 
collect  by  either  of  the  first  two  methods  that 
resort  can  be  had  to  the  third,  and  the  land 
be  legally  sold  or  returned  for  sale.  The  col- 
lector proceeding  directly  against  the  land,  ex- 
cept under  the  prescribed  conditions,  Is  with- 
out warrant  of  law  and  liable  as  a  trespasser. 
In  the  present  case  the  collector  returned  that 
"by  a  proper  effort  he  could  not  find  suffi- 
cient personal  property,  by  a  legal  sale  of 
which  such  taxes,  or  any  portion  thereof, 
could  have  been  collected."  The  plaintiff, 
having  given  evidence  that  there  was  such 
property  on  the  premises,  had  made  out  a 
prima  facie  case  of  false  return,  which  should 
hare  gone  to  the  jury.  It  is  said  in  appel- 
lee's paper  book  that  the  property  was  grain 
in  a  granary,  not  accessible  to  the  collector 
for  levy.  No  authority  Is  cited  to  show  that 
a  tax  collector  may  not  peaceably  break  open 
a  locked  barn  or  grain  bin,  but,  without  ref- 
erence to  whether  or  not  that  would  have 
been  a  sufficient  excuse,  the  facts  were  for 
the  determination  of  the  jury. 

There  remains  the  question  of  damages.  It 
is  no  answer  to  say  that  the  plaintiff  only 
paid  her  own  debt,  for  which  she  was  per- 
sonally liable,  and  therefore  has  suffered  no 
damages.  A  debtor  may  pay  his  debt  out  of 
whatever  fund  be  chooses,  and  when  the  law 
steps  in  to  make  the  payment  by  compulsion 
he  has  a  right  that  the  order  of  liability 
which  the  law  has  established  shall  be  strict- 
ly followed.  The  plaintiff  had  the  right  to 
have  these  taxes  collected  In  the  first  Instance 
out  of  the  goods  on  the  premises.  By  the  ac- 
tion of  the  collector  in  passing  by  these  goods 
and  returning  the  land,  the  plaintiff  was  put 
under  duress  to  pay  in  money.  Even  if  the 
goods  had  been  her  own,  she  would  have 
been  entitled  to  nominal  damages,  which 
would  hare  Included  the  costs  of  advertise- 
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ment,  etc.,  which  she  was  obliged  to  pay. 
But  it  appears  In  plaintiff's  evidence  that  the 
goods  on  the  premises  belonged  to  the  ten- 
ant, who  had  covenanted  to  pay  the  taxes  as 
part  of  his  rent  If,  therefore,  the  collector 
had  done  his  duty  by  collecting  the  taxes 
from  those  goods,  the  plaintiff  would  have 
been  relieved  from  the  payment  altogether. 
Whatever  she  did  pay,  therefore,  under  the 
compulsion  of  the  return  of  her  land  for  sale, 
was  a  loss  and  damage  to  her,  resulting  dl- 
Tectly  from  the  defendant's  illegal  act.  While 
it  is  no  part  of  a  collector's  office  to  enforce 
contracts  between  lessor  and  lessee,  yet  the 
fact  that  incidentally  he  may  be  doing  so  does 
not  relieve  him  from  the  duty  of  proceeding 
according  to  law,  and  if  he  departs  from  this 
obligation  he  makes  himself  liable  for  any 
-damages  which  may  result  to  other  parties. 
Judgment  reversed  and  procedendo  awarded. 


ALTOONA  COAL  &  COKE  CO.  v.  BURK 

et  al. 
(Supreme  Court  of  Pennsylvania.  Nov.  4, 18%.) 
Execution  of  Deed— Fraud  bt  Gbahtbe— Rb- 
siiltinq  Trust. 
On  an  issue  as  to  whether  a  deed  made 
to  C.  in  1881,  to  take  the  place  of  one  made  in 
1865.  in  which  the  grantee's  name  was  omitted, 
was  rightly  made  to  him,  it  appeared  that  C.  was 
in  1865  purchasing  coal  lands  for  K.  and  his  as- 
sociates, and  that  he  then  purchased  the  land 
covered  by  the  deed  in  question;  that  counsel 
for  K.  and  his  associates  prepared  a  deed  of  the 
land  in  1865  and  sent  it  to  C.  for  execution  by 
the  vendors,  after  which  it  was  returned  to  him 
by  C,  and  was  taken  by  the  agent  of  K.  and  his 
associates  to  the  recorder's  office,  from  which  it 
was  removed  after  recording  by  one  of  such  as- 
sociates, who  paid  the  recorder's  fees.  The  re- 
ceipt in  the  deed  for  the  purchase  money  was 
to  K.,  and,  in  a  suit  brought  by  C.  in  1869  to 
recover  compensation  for  the  land  purchases  ne- 
gotiated by  him,  he  named  the  tract  covered  by 
the  deed  as  bought  by  him  for  K.  and  his  asso- 
ciates, and  stated  that  he  procured  a  good  title 
for  them  by  deed  of  conveyance,  and  after  1865 
the  land  was  assessed  in  K-'s  name.  One  of  the 
vendors  stated  that  he  understood  that  C.  was 
buying  for  K.'s  company,  and  that  the  deed  of 
1881  was  to  be  in  place  of  that  of  1865.  which 
C.  said  had  been  lost,  and  no  new  consideration 
was  paid  for  the  later  deed.  Held,  that  the  land 
was  purchased  by  C.  for  K.  and  his  associates, 
and  paid  for  with  their  money,  and  that  their 
Assignee  was  entitled  to  a  conveyance  from  the 
grantees  of  C. 

Appeal  from  court  of  common  pleas,  Cam- 
fcria  county;  J.  H.  Longenecker,  Judge. 

Bill  by  the  Altoona  Coal  &  Coke  Company 
against  Francis  N.  Burk  and  others  to  have 
a  trust  in  certain  land  declared  in  its  favor 
and  a  conveyance  made  to  it.  From  a  de- 
cree for  plaintiff,  defendants  appeal.  Af- 
firmed. 

The  material  parts  of  the  report  of  the 
master  were  as  follows: 

"From  the  testimony  taken  and  filed  here- 
with the  master  finds  the  following  facts,  to 
wit:  That  Josiab  M.  Christy  In  July,  18G5, 
purchased  for  a  number  of  persons  in  Pitts- 
burgh a  number  of  tracts  of  land  in  this 


county,  and  among  others  a  tract  of  land 
from  George  and  Bernard  Delaney,  as  de- 
scribed in  the  bill,  containing  103  acres,  for 
the  sum  of  $1,300;  tt  being  agreed  by  the 
purchaser  that  the  deeds  should  be  made  to 
Samuel  M.  Kler,  one  of  their  number,  and. 
Intending  to  be  incorporated  as  the  Alle- 
gheny Mountain  Coal  &  Lumber  Company, 
then  have  the  tracts  conveyed  by  S.  M.  Kler 
to  the  corporation.  Gyrus  L.  Pershing,  Esq.. 
was  the  attorney  and  counsel  for  the  said 
company,  and  Josiah  M.  Christy  was  their 
agent  and  negotiated  the  purchase  of  the 
tract  in  question,  and  a  number  of  other 
tracts,  about  the  same  time.  From  May  12, 
1865,  till  June  10,  1865,  a  large  sum  of 
money  was  placed  in  the  hands  of  J.  M. 
Christy  for  the  purchase  of  said  lands,  and 
the  purchase  money  paid  to  George  and 
Bernard  Delaney  was  paid  by  J.  M.  Christy, 
in  the  opinion  of  the  master,  out  of  this 
money.  There  is  some  evidence  that  there 
was  some  money  in  the  hands  of  Christy  be- 
longing to  his  wife,  Rebecca  A.  Christy,  and 
it  is  urged  by  defendants  that  that  money 
was  used  for  the  purpose  of  buying  the  par- 
ticular tract  in  question,  but  in  the  opinion 
of  the  master  it  is  not  strong  enough  to  raise 
that  presumption,  and  he  is  of  the  opinion 
from  the  evidence  as  a  whole  that  the  pur- 
chase money  paid  by  J.  M.  Christy  to  the 
Delaneys  was  out  of  the  funds  in  his  hands 
belonging  to  the  Allegheny  Mountain  Coal  & 
Lumber  Company,  as  they  styled  them- 
selves. The  deeds  for  the  several  tracts  pur- 
chased by  J.  M.  Christy  for  the  company 
were  prepared  by  Mr.  Pershing,  Including 
the  one  in  question,  In  all  of  which  the  name 
of  Samuel  M.  Kler  was  inserted  as  the  gran- 
tee, excepting  the  deed  from  Bernard  and 
George  Delaney.  By  an  oversight  of  some 
one  preparing  the  deed  under  Mr.  Pershing, 
the  name  of  the  grantee  was  not  inserted. 
The  deed  without  the  name  of  a  grantee  was 
acknowledged  by  the  grantors,  George  and 
Bernard  Delaney,  and  delivered  to  the  agent 
of  Samuel  M.  Kler,  and  placed  on  record  by  him 
In  the  recorder's  office  of  Cambria  county  on 
November  8, 1866.  The  said  deed  was  dated 
26th  July,  1865,  and  contained,  as  recorded, 
the  following  receipts:  'Received  the  day 
of  the  date  of  the  above  indenture,  of  the 
above-named  Samuel  M.  Kler,  the  sum  of 
$2,500,  lawful  money  of  the  United  States, 
being  the  consideration  money  above  men- 
tioned in  full.  [Signed]  George  Delaney,  for 
Bernard  Delaney.  Witness:  Samuel  Craig.' 
The  said  company  paid  the  taxes  regularly 
on  the  tract  In  question  until  the  same  was 
sold  under  a  decree  In  equity  of  the  court  of 
common  pleas  of  Cambria,  and  since  that 
time  by  the  subsequent  holders  of  title,  the 
land  having  been  assessed  in  the  name  of 
Samuel  M.  Kler.  That,  Samuel  M.  Kier  hav- 
ing died,  a  suit  In  equity  was  instituted, 
wherein  J.  W.  F.  White  was  plaintiff  and 
I.  C.  Pershing  et  al.  were  defendants;  the 
said  defendants,  as  well  as  the  plaintiff,  bo- 
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lng  entitled  to  the  Interest  In  said  land  as 
beneficiaries  of  the  title  held  in  the  name 
of  Samuel  M.  Kier.  A  decree  was  made  in 
said  case  June  8th,  1881,  for  the  sale  of  said 
lands,  John  W.  White  being  appointed  by 
the  court  to  sell  the  same,  and  under  said 
order  a  sale  was  made  to  James  L.  Reed 
by  the  trustee,  which  was  confirmed,  and  a 
deed  was  duly  executed  to  him.  The  said  J. 
L.  Reed  aold  and  conveyed  the  said  lands  to 
8.  C.  Baker  by  deed  dated  November  23, 
1881,  and  the  said  S.  C.  Baker  sold  and  con- 
veyed the  same  to  the  Altoona  Coal  &  Lum- 
ber Company,  the  plaintiff  in  this  action,  by 
deed  dated  23d  November,  1881.  J.  M.  Chris- 
ty on  the  26th  day  of  March,  1881,  obtained 
from  Bernard  and  George  Delaney  a  deed 
for  the  land  in  question  without  any  further 
or  other  consideration  than  that  paid  for  the 
deed  intended  to  be  made  to  Samnel  M. 
Kler.  The  said  deed  was  obtained  from  the 
Deianeys  upon  the  representation  of  J.  M. 
Christy  that  the  former  deed  made  by  them 
was  lost  and  could  not  be  found,  stating  to 
them  that  the  land  was  his.  The  Deianeys 
first  objected  to  making  such  deed,  but, 
after  consulting  counsel,  concluded  to  do  so, 
but  accepting  no  consideration  for  the  sec- 
ond deed.  The  original  deed  made  by 
George  and  Bernard  Delaney  had  a  consid- 
eration of  $2,600,  in  writing,  but  the  testi- 
mony shows  that  but  $1,339  was  paid  for 
the  same.  F.  N.  Burk,  one  of  the  defend- 
ants to  this  action,  by  deed  dated  10th  Feb- 
ruary, 1882,  purchased  from  J.  M.  Christy 
an  undivided  half  interest  of  the  land  in 
question  after  the  death  of  Joslab  M.  Chris- 
ty. His  heirs  and  F.  N.  Burk,  the  defend- 
ants in  this  case,  brought  an  action  of  tres- 
pass quare  clausum  fregit  against  S.  0.  Ba- 
ker in  the  «common  pleas  of  this  county  on 
December  9, 1882,  to  recover  damages  for  an 
alleged  trespass  of  the  tract  of  land  In  ques- 
tion, and  in  which  the  question  of  whose 
money  went  into  the  land  In  question  was 
raised  on  a  defense  founded  on  a  deed  to- 
intended  to  be— 8.  M.  Kier,  and  the  jury 
found  in  favor  of  8.  C.  Baker,  and  a  Judg- 
ment entered  on  a  verdict  From  the  above 
facts  warranted  by  the  evidence,  and  the 
evidence  as  a  whole,  the  master  is  of  the 
opinion  that  the  prayer  of  the  complainant 
should  be  granted,  and  suggests  respectfully 
that  a  decree  be  made  by  your  honorable 
court  in  conformity  with  the  bill,  directing 
the  Deianeys  to  execute  a  deed  to  the  Al- 
toona Coal  &  Coke  Company,  and  that  F. 
X.  Burk  and  the  Christy  heirs  be  directed 
to  deliver  up  their  deed  from  the  Deianeys 
to  be  canceled.  All  of  which  is  respectfully 
submitted." 

The  exceptions  to  the  report  of  the  master 
were  as  follows: 

"The  said  report  is  not  sustained  by  the 
evidence.  The  said  report  is  not  governed 
by  the  law  in  the  case.  (1)  As  to  the  facts: 
Joslab  M.  Christy  was  purchasing  lands  In 
Gallitzin  township  and  vicinity,  In  said  coun- 


ty, for  the  purpose  of  selling  the  land  so 
purchased  to  any  person  or  persons  who  de- 
sired to  purchase  from  him,  particularly  8. 
M.  Kler  &  Co.,  as  they  appeared  to  be  the 
first  parties  offering  to  buy  coal  lands,  the 
kind  Joslah  M.  Christy  contracted  for.  (2) 
That  he  did  purchase  a  number  of  tracts; 
which  were  duly  conveyed  to  said  8.  M.  Kler; 
the  said  S.  M.  Kler  taking  the  titles  and  ad- 
vancing certain  amounts  of  money,  as  shown 
by  the  testimony.  Those  tracts  were  duly 
conveyed  by  deed  to  8.  M.  Kier.  (3)  The  mas- 
ter erred  in  finding  that  S.  M.  Kier  and  oth- 
ers Intended  to  be  Incorporated  as  the  Moun- 
tain Coal  &  Lumber  Company,  as  no  such  .in- 
corporation ever  existed,  nor  is  there  any  evi- 
dence a  charter  was  ever  applied  for  by  the 
parties  named  in  the  bill  of  complaint  in  this 
case.  (4)  The  master  erred  in  finding  as  a 
fact  that  J.  M.  Christy  was  the  agent  of  8.  M. 
Kler  et  al.,  while  in  fact  the  evidence  shows 
he  was  purchaser  on  options  to  sell  at  an  ad- 
vance. (5)  The  purchasers  did  not  agree  that 
the  deeds  for  said  lands,  not  Including  the  De- 
laney, should  be  made  to  S.  M.  Kler.  The 
evidence  shows  on  the  contrary  that  the  deeds 
were  made  without  naming  a  vendee,  and 
that  8.  M.  Kier's  name  was  subsequently  in- 
serted, arbitrarily  and  without  the  consent  of 
the  vendors,  who  had  contracted  with  J.  M. 
Christy,  nor  with  the  consent  of  said  Christy. 
The  deeds  so  made  were  therefore  void  and 
of  no  effect  whatsoever,  for  want  of  contract- 
ing parties.  (6)  The  evidence  shows  that, 
while  the  Kier  party  sent  J.  M.  Christy  mon- 
ey to  advance  on  lands,  it  Is  clear  and  not  dis- 
putable that  the  money,  not  only  of  J.  M. 
Christy,  but  of  his  wife,  now  Mrs.  Wm.  Glass, 
was  paid  on  the  land  of  George  Delaney  and 
Bernard  Delaney.  (7)  The  master  should 
have  found  further,  from  all  the  evidence  in 
the  case,  that  whatever  lands  J.  M.  Christy 
sold  them  were  to  be  at  $20  per  acre.  While 
he  was  purchasing  in  his  own  name,  in  his 
own  right,  and  the  shortest,  quickest;  and 
most  convenient  method  was  adopted  to  con- 
vey to  no  one,  and  this  under  the  advice  of  an 
eminent  legal  gentleman,  to  whom  Christy 
would  as  a  purely  business  matter,  defer.  (8) 
The  master  should  have  found  that  the  deed  in 
question  was  properly,  legally  vested  in  J.  M. 
Christy,  and  that  the  plaintiffs  in  this  case 
can  have  no  legal  right  to  the  property  in  dis- 
pute, and  consequently  no  decree  in  this  case 
can  be  effected  and  carried  into  effect,  made 
in  accordance  with  the  report  of  the  master. 
(9)  That  the  master  should  have  affirmed  para- 
graph 4  of  defendants'  answer  of  plaintiff's 
bill;  also  that  paragraph  9  of  defendants'  an- 
swer should  have  been  affirmed.  (10)  The  er- 
ror most  palpable  In  the  report  being  from 
page  2:  That  Joslah  M.  Christy  In  July,  1865, 
purchased  for  a  number  of  persons  In  Pitts- 
burgh a  number  of  tracts  of  land  In  the  coun- 
ty, and  among  others  a  tract  of  land  In  name 
of  Bernard  and  George  Delaney,  as  described 
in  the  bill,  containing  103  acres,  for  $1,300; 
It  being  agreed  that  the  deeds  should  be  made 
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to  S.  M.  Kler,  one  of  their  number,  and  in- 
tending to  be  incorporated  as  the  Allegheny 
Mountain  Coal  &  Lumber  Company,  and  then 
have  the  tracts  conveyed  from  S.  M.  Kier  to 
the  corporation.'  This  finding  is  not  borne 
out  by  the  evidence,  but  is  contradicted  by  it 
The  Delaneys  knew  no  one  in  the  transac- 
tion but  J.  M.  Christy,  and  his  own  check 
paid  the  money  for  the  land.  And  in  this  con- 
nection it  is  proper  to  object  to  the  recep- 
tion of  the  evidence  of  Hon.  C.  L.  Pershing 
In  this  case  without  his  personal  presence  be- 
fore the  master,  and  more  so  because  J.  M. 
Christy  was  dead  when  this  hearing  wag  held. 
The  master  again  erred  in  this  part  of  his  re- 
port In  finding  that  the  money  paid  for  the 
Delaney  land  was  furnished  by  the  Pitts- 
burgh parties.  (11)  The  failure  of  the  mas- 
ter to  take  up  the  paragraphs  of  the  plaintiff's 
bill  and  compare  them  with  the  defendants' 
answer  shows  that  his  preconceived  opinions 
of  the  case  were  formed  from  former  litigation 
in  this  case,  wherein  the  parties  were  equally 
successful.  (12)  The  master  erred  in  admit- 
ting litigation  of  said  title  of  J.  M.  Christy  of 
the  previous  trials  between  the  said  parties. 
(13)  The  assignments  and  records  are  not  such 
aa  to  place  the  legal  title  in  the  plaintiff,  and 
this  Is  denied  In  paragraph  4  of  defendants'  an- 
swer. (14)  That  the  defendants  do  deny  all 
the  averments  of  plaintiff's  bill,  from  para- 
graph first  to  the  end  of  said  bill,  and  do  fur- 
ther assert  that  said  assertions  were  fully  met 
by  the  answer  thereto,  and  that  the  allegations 
in  the  answer  have  been  fully  sustained  by 
the  evidence,  and  that  the  plaintiff  has  not 
sustained  his  claim.  (15)  The  contest  between 
the  parties  hereto,  being  nominal,  purchasers 
unnamed  in  the  original  papers,  no  decree  can 
be  made  to  set  aside  a  signed  and  sealed  In- 
strument (16)  The  deed  to  F.  N.  Burk  of  10th 
February,  1802,  from  J.  M.  Christy,  conveyed 
the  undivided  half  of  Bald  tract  to  F.  N.  Burk. 
The  master  did  not  find  on  the  question  of 
notice  to  Mr.  Burk  as  a  third  party;  does  not 
find  on  the  question  of  notlca  (17)  The  mas- 
ter should  have  affirmed  all  of  the  paragraphs 
In  defendants'  answer  from  1  to  10,  inclusive, 
and  to  have  reported  that  the  bill  should  be 
dismissed.  (18)  And  the  exceptants  add  there- 
to that  all  past  proceedings  between  the  par- 
ties hereto  are  not  evidence,  and  that  the 
evidence  offered  prior  to  the  Altoona  Coal  & 
Coke  Company,  plaintiff,  Is  Illegal;  that  they 
by  these  pleadings  admitted  the  possession  of 
the  lands  In  the  defendants.  (19)  And,  to  fol- 
low the  above  paragraph,  either  ejectment  or 
trespass  q.  c.  f.  was  the  proper  remedial  ef- 
fort on  part  of  the  present  plaintiff,  who  had 
his  full  remedy  therein.  (20)  That  under  all 
the  evidence  and  law  bearing  on  the  case  the 
bill  of  complaint  should  have  been  dismissed." 

The  opinion  of  the  court  below  was  as  fol- 
lows: 

"After  a  careful  reading  of  the  exceptions 
by  the  defendants  to  the  report  of  the  ex- 
aminer and  master,  and  all  the  evidence 
bearing  on  the  points  involved  therein,  we 


conclude  we  must  overrule  Nos.  1,  2,  8,  6,  8, 
9,  11,  12, 13, 14, 15,  17, 18,  19,  and  20,  because 
they  are  not  sustained  by  the  evidence  and 
law  of  the  case.  In  answer  to  the  remaining 
exceptions  it  may  be  advisable  to  state  more 
fully  the  grounds  for  our  action  thereon.  As 
to  the  third  it  may  be  said,  while  it  is  true 
no  such  corporation  as  the  Mountain  Coal  & 
Lumber  Company  was  ever  formed,  the  evi- 
dence clearly  shows  that  the  vendees  con- 
templated procuring  a  charter,  and  for  the 
time  being  employed  that  name,  and  Christy 
In  1869  sued  them  by  that  name.  As  to  the 
fifth  and  tenth  exceptions  we  say,  though 
there  is  some  contradiction  as  to  whether  It 
was  understood  and  Intended  when  the  deed 
from  the  Delaneys  was  taken  that  the  name 
of  the  vendees  should  not  be  then  inserted, 
but  remain  In  blank  until  after  the  purchas- 
ers had  decided  upon  a  trustee  or  had  form- 
ed themselves  Into  a  corporation  as  indicat- 
ed by  their  resolution  of  October  18,  1885, 
and  the  declaration  of  trust  attached  to  the 
deposition  of  Judge  Pershing  taken  Novem- 
ber 15,  1884,  yet  there  is  no  reason  to  doubt 
that  when  the  deed  was  taken  on  the  26th 
July,  1865,  by  Christy,  he  and  the  vendors 
fully  understood  the  sale  to  be  to  the  Pitts- 
burgh parties,  calling  themselves  the  Moun- 
tain Coal  &  Lumber  Company.  Nor  can 
there  be  any  doubt  that  their  money  paid  tor 
the  land.  There  is  no  evidence  to  sustain 
the  claim  of  the  defendants  that  it  was  paid 
with  funds  of  either  Christy  or  his  wife.  If 
it  had  been  his  wife's  money,  why  take  the 
deed  of  1881  to  himself?  If  all  the  partici- 
pants in  the  transaction  assented  to  making 
the  deed  with  the  vendee's  name  In  blank, 
upon  the  understanding  that  the  cornoratinn 
name  or  that  of  a  trustee  should  be  there- 
after inserted,  how  can  Christy,  she  agent  of 
the  purchasers,  take  advantage  of  the  ar- 
rangement to  secure  to  himself  the  title?  If, 
on  the  other  hand,  the  omission  occurred 
through  mere  accident  or  mistake,  as  stated 
by  Judge  Pershing,  Christy  was  in  no  better 
position  to  take  the  title  for  which  his  prin- 
cipals had  paid.  As  to  the  claim  that  he 
was  to  be  paid  at  the  rate  of  $20  per  acre  for 
the  sales  negotiated  by  him,  it  is  enough  to- 
ssy the  burden  of  making  out  such  claim  is 
on  the  defendants;  but  aa  the  controlling- 
question  In  this  case  Is  whether  he  bought 
the  103  acres  in  suit  for  the  Pittsburgh  par- 
ties as  their  agent  and  paid  therefor  with 
their  money,  it  is  a  matter  of  indifference 
what  bis  compensation  was  to  be.  In  an- 
swer to  the  sixteenth  exception  It  may  be 
stated,  if  the  deed  on  record,  showing  the 
payment  of  the  purchase  money  by  Kier,  was 
not  constructive  notice  to  Burk,  the  vendee 
of  Christy,  under  the  deed  of  February  10, 
1882,  the  evidence  shows  that  he  participated 
in  procuring  the  deed  of  March  26, 1881,  from 
the  Delaneys  to  Christy,  was  present  when 
it  was  executed,  and  knew  It  was  without 
consideration,  and  tliat  It  was  to  take  the 
place  of  that  of  1865.    We  think  the  conclu- 
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slons  of  the  examiner  and  master  in  this  case 
were  amply  justified  by  the  evidence.  Judge 
Pershing  says  he,  as  counsel  for  the  Pitts- 
burgh parties,  prepared  the  deed  of  July  26, 
18U5,  and  sent  it  to  Christy,  that  he  might 
have  it  executed  by  the  Delaneys;  that  after 
it  was  so  executed  by  them  it  was  returned 
to  him  by  Christy.  If  it  had  been  a  sale  to 
his  wife  or  himself,  as  is  claimed  by  the  de- 
fendants, would  he  not  have  kept  it?  It  was 
taken  by  Mr.  Barrett,  the  agent  of  the  Pitts- 
burgh parties,  with  other  deeds  belonging  to 
them,  to  the  recorder's  office,  and  placed  on 
record.  After  it  was  recorded  it  was  lifted 
by  Mr.  Martin,  one  of  the  Pittsburgh  par- 
ties, and  the  recorder's  fees  paid  by  him. 
The  receipt  in  the  deed,  for  the  purchase 
money,  is  to  Kier,  and  not  to  Christy  or  his 
wife.  In  1809  Christy  brought  suit  against 
the  'Allegheny  Mt  Coal  Co.,'  being  this  same 
Pittsburgh  party,  to  recover  compensation 
for  land  purchases  negotiated  by  him  for 
them,  and  in  his  declaration  enumerates  the 
tract  of  land  in  suit  as  one  of  those  bought 
for  them.  In  his  amended  declaration  he 
mentions  it  again  as  one  of  the  tracts  pur- 
chased by  him  for  the  defendants,  saying  he 
'procured  for  said  defendants  a  good  title 
therefor  by  the  deed  of  conveyance  of  the 
former  owners  of  the  same,  duly  delivered  to 
said  parties.'  After  the  sale  of  1865  the 
land  was  assessed  in  the  name  of  Kier.  Ber- 
nard Delaney,  one  of  the  vendors,  says  he 
understood  Christy  was  buying  for  the  'coal 
company,  and  that  the  deed  of  1881  was  to  be 
a  new  one,  in  place  of  that  of  1865,  which 
Christy  said  bad  been  lost.'  It  was  not  un- 
derstood as  a  new  purchase.  The  considera- 
tion mentioned  hi  each  deed  is  $1,338,  and 
not  a  cent  was  paid  in  1881  for  the  second 
conveyance.  The  theory  of  the  plaintiff 
seems,  therefore,  to  be  fully  sustained  by  the 
evidence,  and  the  report  of  the  examiner  and 
master  is  confirmed  and  the  exceptions  there- 
to overruled.  In  accordance  with  the  fore- 
going, we  make  the  following  decree,  viz.: 
And  now,  October  31, 1894,  this  cause  having 
come  on  for  hearing  on  the  exceptions  to  the 
report  of  the  examiner  and  master,  after  full 
argument  thereof  by  counsel,  it  is  ordered, 
adjudged,  and  decreed  that  the  defendants, 
Bernard  Delaney  and  George  Delaney,  shall, 
within  twenty  days  after  notice  of  this  de- 
cree, make,  execute,  and  deliver  to  the  Al- 
toona  Coal  &  Coke  Company,  plaintiff,  a  deed 
of  conveyance  for  the  103  acres  mentioned 
and  described  in  their  deed  of  July  26,  1865, 
recorded  in  Cnmbria  county,  In  Record  Book, 
*oL  25,  page  488,  etc.,  In  lieu  of  said  last-men- 
tioned deed.  It  is  further  ordered,  adjudged, 
and  decreed  that  the  other  defendants  shall, 
within  twenty  days  after  notice  of  this  de- 
cree, surrender  and  deliver  up  to  the  plain- 
tiff, or  to  the  court  of  common  pleas  of  Cam- 
bria county,  the  deed  from  the  said  Bernard 
Delaney  and  George  Delaney  to  J.  M.  Christy 
for  the  same  land,  dated  the  20th  day  of 
March,  1881,  and  recorded  in  said  county,  in 


Record  Book,  voL  44,  page  853,  etc.,  and  that 
the  same  be  thereupon  canceled,  and  that  the 
said  last-named  defendants  pay  the  costs  of 
this  proceeding." 

William  H.  Sechler,  for  appellants.  P.  J. 
Little,  for  appellee. 

PER  CURIAM.  The  decree  in  this  case  is 
affirmed  on  the  opinion  of  the  learned  court 
below. 


WILLIAMS  et  al.  v.  LADEW  et  aL 

(Supreme  Court  of  Pennsylvania.    Oct  7,  1895.> 

Tenants    at    Sufferance — Rbcovbrt    fob  TJsb 

Ann  Occupation— Mbasubs  of  Damages. 

1.  Tenants  holding  over  after  the  expiration. 
of  a  lease  for  a  fixed  term  of  years  are  strictly 
tenants  at  sufferance,  though  the  lessors  may 
treat  them  either  ss  trespassers  or  tenants  from 
year  to  year,  or,  by  permitting  the  holding  over 
to  run  on,  may  turn  the  tenancy  into  one  at  will. 

2.  A  tenant  at  sufferance  is  liable  in  as- 
sumpsit for  use  and  occupation  for  the  interval 
between  the  termination  of  the  lease  and  the  les- 
sor's election  to  treat  him  as  a  trespasser. 

S.  In  assumpsit  by  a  lessor  of  certain  water 
rights  for  the  use  and  occupation  thereof  for  the 
interval  between  the  termination  of  the  lease  and 
the  lessor's  election  to  treat  the  tenants  as  tres- 
passers, evidence  as  to  the  value  of  the  water  to- 
defendants  is  inadmissible,  the  question  being 
merely  what  plaintiffs  could  probably  have  got- 
ten for  the  use  of  ihe  water  from  other  parties 
had  defendants  given  up  possession  at  the  end  of 
their  lease. 

Appeal  from  court  of  common  pleas,  Bed- 
ford county;  J.  H.  Longenecker,  Judge. 

Action  by  Harvey  C.  Williams  and  others 
against  Edward  R.  Ladew  and  another,  trad- 
ing as  Fayerweather  &  Ladew,  to  recover  for 
the  use  and  occupation  by  defendants  of  cer- 
tain water  rights  from  the  termination  of  a 
lease  of  such  rights  made  by  plaintiffs'  an- 
cestor to  defendants'  assignor.  From  a  Judg- 
ment tor  plaintiffs,  defendants  appeal.  Re- 
versed, 

John  H.  Jordan  and  Alexander  King,  for  ap- 
pellants. Kerr  &  McNamara,  Frank  Fletch- 
er, George  F.  Sill,  and  Harvey  C.  Williams, 
for  appellees. 

MITCHELL,  J.  The  main  contention  of 
the  appellants,  that  during  the  time  of  occu- 
pation sued  for  they  were  tenants  from  year 
to  year,  cannot  be  sustained.  The  lease  was 
for  a  definite  term  of  15  years,  at  a  gross 
rental  for  the  entire  term.  Although  the 
amount— one  dollar— appears  to  be  merely 
nominal,  yet  It  is  for  the  whole  term,  and 
not  for  any  particular  year  or  years.  But, 
even  if  it  were  an  annual  rent,  It  would  uot 
help  appellants'  case,  for  the  lease  expired 
at  a  fixed  date,  and  no  notice  was  necessary 
to  terminate  the  tenants'  rights  under  it. 
When  they  held  over  after  its  expiration, 
they  were  strictly  tenants  at  sufferance, 
though  the  lessors  had  the  option  to  treat 
them  either  as  trespassers  or  tenants  from 
year  to  year  (Hemphill  v.  Flynn,  2  Pa.  St. 
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144);  or,  by  permitting  the  holding  over  to 
run  on  for  a  sufficient  length  of  time,  might 
turn  the  tenancy  into  one  at  will,  which 
would  require  notice  to  terminate  (Bedford  v. 
.McElherron,  2  Serg.  &  R.  49).  But  nothing 
of  this  kind  took  place  between  these  parties. 
There  were  dlckerlngs  for  a  renewal  of  the 
lease,  and  offers  on  the  one  side  and  the 
other,  but  nothing  which  could  be  considered 
as  an  agreement  for  a  new  lease,  or  a  waiver 
of  the  lessor's  rights  on  the  expiration  of  the 
old  one.  Falling  to  reach  an  agreement,  the 
appellants  remained  as  tenants  at  sufferance. 
At  common  law,  tenants  at  sufferance  ap- 
pear not  to  have  been  liable  for  rent,  and 
some  expressions  to  that  effect  are  to  be 
found  in  our  own  earlier  cases;  but  in  Bush 
v.  Refining  Co.,  5  Wkly.  Notes  Cas.  143,  it 
was  expressly  held  that  such  tenant  Is  liable 
In  assumpsit  for  use  and  occupation  for  tbe 
Interval  between  the  termination  of  the  lease 
■and  the  election  of  the  lessor  to  treat  him  as 
.a  trespasser.  The  plaintiffs,  therefore,  made 
.out  a  sufficient  cause  of  action,  but  there  were 
unfortunately  such  serious  errors  In  the  way 
it  was  submitted  to  the  Jury  that  we  are 
obliged  to  send  It  back  for  another  trial.  A 
very  large  part  of  the  evidence  admitted  was 
-wholly  irrelevant.  The  Jury  seem  to  have 
been  allowed  to  consider  what  the  water  was 
worth  to  the  defendants,  and  the  bulk  of  the 
•evidence  in  the  case,  covered  by  the  first  four 
assignments  of  error,  was  directed  to  this 
flriew.  The  same  idea  was  conveyed  In  the 
plaintiffs'  eighth  and  tenth  points,  which 
were  affirmed.  This  was  wholly  erroneous. 
What  the  water  was  worth  to  the  defendants, 
what  it  would  cost  them  to  get  a  supply  else- 
where, or  what  loss  they  would  suffer  if  they 
.failed  to  get  a  supply,  were  matters  with 
which  neither  the  plaintiffs  nor  the  Jury  had 
.anything  to  do.  What  the  plaintiffs  are  en- 
titled to  recover  is  compensation  to  them  for 
the  use  of  their  property,  and  whether  such 
use  was  profitable  or  otherwise  to  the  defend- 
ants Is  entirely  Immaterial.  The  question  Is, 
what  could  plaintiffs  reasonably  and  probably 
have  got  for  the  use  of  their  water  from  other 
parties  had  the  defendants  given  up  posses- 
sion at  the  end  of  their  lease.  All  the  as- 
signments of  error  based  on  this  branch  of 
the  case  must  be  sustained.  It  was  also  error 
to  submit  to  the  Jury  the  testimony  in  regard 
to  the  consideration  In  the  way  of  business 
to  the  original  lessor,  J.  B.  Williams,  for  the 
lease.  While  It  was  competent  for  plaintiffs 
to  show  that  the  money  named  in  tbe  lease 
was  not  the  whole  consideration,  yet  they 
were  bound  to  prove  it  by  clear  and  convin- 
cing evidence.  They  entirely  failed  to  do  so. 
The  testimony  at  the  utmost  establishes  noth- 
ing more  than  an  Incidental  advantage  to 
Williams  from  having  an  active  tannery  In 
operation  at  that  place,  and  the  direction  of 
custom  by  the  owners  to  his  store.  This  no 
doubt  was,  as  the  witnesses  say,  a  part  of 
the  inducement  moving  Williams  to  give  the 
lease  of  the  water  at  a  nominal  rent,  but 


there  is  nothing  in  the  testimony  to  Justify 
the  Inference  that  It  was  any  part  of  the 
consideration  agreed  between  the  parties,  or 
that  even  Williams,  much  less  Hoyt  &  Co., 
.so  regarded  It  The  offer  as  well  as  the  tes- 
timony fell  far  short  of  the  requirements,  and 
should  have  been  excluded.  Judgment  re- 
versed, and  venire  de  novo  awarded. 


REDDING  v.  RICE. 
(Supreme  Court  of  Pennsylvania.     Oct  7,  1895.) 

CON8TKCCTJON  OF  WlLl.— DEVISE  TO  WlDOW DU- 
RATION or  Estate. 
Testator  gave  his  property  to  his  widow 
"for  her  own  proper  use  and  behoof  as  long  as 
she  shall  remain  my  widow,  and,  if  she  should 
get  married,  then  she  shall  be  only  entitled  to 
the  one-third  in  said  property,  the  balance,  being 
two-thirds,  to  my  youngest  daughter,  K.,  and,  if 
the  said  K.  should  die,  then  I  will  and  bequeath 
the  two-thirds  to  my  son  W.,  and,  if  both  should 
die,  then  the  residue  remaining  shall  be  equally 
divided  among  my  remaining  children."  Held, 
that  the  whole  estate  was  given  to  the  widow  in 
fee,  subject  to  the  condition  that  she  should  not 
marry  again,  and  defeasible  as  to  two-thirds  upon 
the  breach  of  that  condition. 

Appeal  from  court  of  common  pleas,  Blair 
county;   A  V.  Barker,  Judge. 

Suit  in  ejectment  by  Mary  Redding;,  heir 
of  Thomas  Rice,  deceased,  to  recover  from 
William  Rice  a  one-sixth  Interest  in  a  lot 
of  ground  sold  to  William  In  1880  by  his 
mother,  Mary  Rice,  the  widow.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

The  clause  of  the  will  of  Thomas  Rice  on 
which  the  widow's  title  depended  was  as 
follows:  "Thirdly.  I  will  and  bequeath  all 
my  real  and  personal  property  to  my  be- 
loved wife,  Mary,  to  have  and  to  hold  the 
same  for  her  own  proper  use  and  behoof  as 
long  as  she  shall  remain  my  widow,  and,  if 
she  should  get  married,  then  she  shall  be 
only  entitled  to  the  one-third  in  said  proper- 
ty, the  balance,  being  two-thirds,  to  my 
youngest  daughter,  Kate,  and,  if  the  said 
Kate  should  die,  then  I  will  and  bequeath  the 
two-thirds  to  my  son,  William,  and,  if  both 
should  die,  then  the  residue  remaining  shall 
be  equally  divided  among  my  remaining 
children." 

Greevy  &  Walters,  for  appellant  O.  H. 
Hewit,  for  appellee. 

MITCHELL,  J.  It  Is  unquestionable  that 
Mary  Rice,  the  widow,  would  only  have  taken 
a  life  estate  at  common  law.  But,  under 
our  wills  act  of  1833,  the  whole  estate  passes 
by  a  devise  without  words  of  Inheritance, 
unless  the  intention  of  testator  appears  to 
have  been  to  devise  a  less  estate.  Tbe  tes- 
tator here  devised  to  his  widow  "for  her  own 
proper  use  and  behoof,  as  long  as  she  shall 
remain  my  widow,"  which  are  apt  words  to 
create  a  life  estate,  and  would  certainly 
have  done  so  had  the  will  stopped  here.  But 
it  did  not.     It  continued:  "and  if  she  should 
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«t  married,  then  she  shall  only  be  entitled 
to  the  one-third  In  said  property,  the  bal- 
ance, being    two-thirds,    to    my    youngest 
■laughter,  Kate,  and,  if  the  said  Kate  should 
ilie,  then  I  will  and  bequeath  the  two-thirds 
to  my  son  William,  and.  If  both  should  die, 
then  the  residue  remaining  shall  be  equally 
'lirided   among    my    remaining    children." 
These  words  develop  the  testator's  intention. 
If  the  widow  should  marry,  then  she  shall 
imlj  have  one-third,  and  the  balance,  two- 
thirds,  is  to  go  to  Kate,  and  In  fee  simple, 
fur  there  is  no  limitation  of  any  kind  ex- 
pressed, and  the  presumption  raised  by  the 
statute  must  prevail.     But,  "if  Kate  should 
■lie"  (meaning,  certainly,  die  before  the  hap- 
pening of  the  contingency  which  would  di- 
rest the  widow's  estate  In  the  whole),  then 
toe  two-thirds  which  would  have  gone  to 
Kate  if  she  had  been  living  would  go  to 
William,  and,  If   both  Kate  and   William 
should  die,  L  e.  before  the  widow's  marriage, 
in  that  case,  and  only  In  that  case,  would  the 
"residue  remaining,"  L  e.  the  two-thirds,  go 
to  the  other  children.     But  if  the  two-thirds 
that  were  to  go  alternately  to  Kate  or  to  Wil- 
liam were  to  be  In  fee,  then  the  other  third, 
which  was  to  remain  to  the  widow,  must  al- 
to be  in  fee.    The  testator  gives  both  In  the 
same  sentence,  and  in  the  same  distribution 
of  his  property,  with  no  distinction  as  to  the 
quantity  of  the  estate  in  either  case,  and  no 
suggestion  of  a  devise  over  of  his  widow's 
third  after  her  death.    Nor  is  there  any  hint 
of  a  devise  over  of  the  whole  estate  after 
(he  widow's  death,  If  she  does  not  remarry. 
On  her  remarriage,  then,  her  estate  is  to  be 
reduced  to  a  fee  In  one-third,  and  this  cer- 
tainly implies  that  the  prior  estate  In  the 
"bote,  which  Is  thus  reduced,  was  also  a 
to.  The    plaintiff's     construction     would 
make  the  testator  die  Intestate  as  to  the  fee, 
-*  construction  which  Is  never  to  be  favor- 
«1  in  cases  of  doubt,  and  .which  in  this  case 
'void  be  irreconcilable  with  the  unquestlon- 
<Mt  contingent  devise  In  fee  to  Kate  and 
William.    Moreover,  If  the  testator  intended 
to  die  intestate  in  regard  to  the  fee,  in  case 
bis  widow  did  not  marry  again,  then  the  fee 
wold  go  to  all  his  children  equally.    But,  if 
•he  did  marry,  then  he  has  clearly  provided 
that  the  fee  in  two-thirds  shall  go  to  Kate  or 
to  WUllam,  and  only  In  case  of  the  death  of 
both  of  them  does  any  part  of  the  two-thirds 
w  to  the  other  children.     Why  this  dlstlnc- 
<ta?  Why  should  the  share  of  Kate  or  Wll- 
bam  be   disproportionately  Increased,  and 
"Mt  of  the  other  children  reduced,  by  the 
•tonmstances  o*  the  widow's  remarriage, 
ojer  which  none  of  them  had  any  control? 
Xo  reasonable  explanation  suggests  Itself 
to  such  a  result.    But,  If  we  take  the  other 
instruction,  the  difficulty  disappears.    The 
'« is  in  the  widow  as  to  the  whole  estate 
'»*»  it  Is  to  be  noted  that  the  testator  blends 
"•liy  and  personalty  together),  subject  to 
*  redaction  to  one-third  on  her  remarriage, 
a  *blch  case  the  two-thirds  th?"  undisposed 


of  are  specifically  given  to  Kate  or  William 
in  succession.  Taking  the  entire  clause  of 
the  will  together,  It  shows  that  the  testator's 
Intent  was  to  give  his  whole  estate  to  his 
widow  in  fee,  subject  to  a  condition  that 
she  should  not  marry  again,  and  defeasible 
as  to  two-thirds  upon  the  breach  of  that  con- 
dition. 

The  learned  judge  below  thought  the  In- 
terpretation of  the  language  of  this  will 
was  governed  by  that  In  Cooper  v.  Pogue, 
92  Pa.  St.  264,  and  Long  v.  Paul,  127  Pa. 
St.  456,  17  Atl.  988.  In  so  far  as  the  de- 
vises were  to  the  testator's  widow  so  long 
as  she  remained  such,  and,  in  the  latter  case, 
with  a  reduction  upon  her  second  marriage, 
the  cases  are  closely  alike;  but  in  neither 
of  those  cited  was  there  the  additional  lan- 
guage to  be  found  in  the  will  of  Thomas 
Rice,  which,  as  already  said,  develops  his 
intention  as  to  the  quantity  of  estate  that  he 
intended  to  give,  and  enlarges  the  life  estate, 
to  which  the  first  gift  would  have  been  lim- 
ited had  it  stood  alone.  Precedents  are  of 
little  value  in  the  construction  of  wills,  be- 
cause, when  used  under  different  circum- 
stances, and  with  different  context,  the  same 
words  may  express  different  Intentions. 
When  the  intent  of  the  testator— and  by  that 
is  meant  his  actual  lntent-^-can  be  fairly 
gathered  from  his  words,  the  fact  that  an- 
other testator  has  used  the  same  words  with 
a  different  meaning  is  of  no  avail.  Neither 
precedents  nor  rules  of  construction  can 
override  the  testator's  expressed  Intent. 

The  question  of  estoppel  does  not  arise. 
As  the  widow  took  a  fee,  which,  though  de- 
feasible, was  never  defeated,  the  plaintiff 
never  had  any  title  at  all,  and  the  verdict 
should  have  been  directed  for  defendant 
Judgment  reversed. 


COLLINS  T.  BELLEFONTE  CENT.  R.  CO. 

(Supreme  Court  of  Pennsylvania.     Oct  7,  1895.) 

Contract  or  Bailment  —  Leasb  or  Rollins 
Stock— Replevin  bt  Bailob— Evidence— Es- 
toppel or  Defendant  —  Claim  of  Owner- 
ship. 

1.  The  director*  of  a  railroad  company  pass- 
ed a  resolution  authorizing  the  president  to  pur- 
chase the  rolling  stock  owjed  by  one  O,  and  then 
in  use  by  the  company,  the  roiling  stock  to  be 
held  by  C.  as  security  until  fully  paid  for;  and 
a  few  days  later  the  company,  by  its  president; 
entered  into  a  written  agreement  for  a  lease  of 
the  rolling  stock  to  the  company,  with  an  option 
to  the  company  to  purchase  before  the  expiration 
of  the  lease.  Held,  that  the  resolution  and  the 
lease,  when  read  together,  constituted  a  bail- 
ment 

2.  On  an  issue  as  to  whether  the  title  to  cer- 
tain rolling  stock  passed  to  purchasers  under  a 
foreclosure  sale  of  the  property  of  a  railroad  com- 
pany which  had  possession  thereof  as  bailee,  the 
bailor  may  introduce  evidence  that  his  claim  to 
the  property  was  made  known  to  all  bidders  at 
the  sale. 

3.  He  may  also  show  that  his  title  to  the 
rolling  stock  has  been  recognized  by  the  president 
of  the  company  claiming  it  under  the  sale,  and 
that  such  company,  in  its  sworn  report  to  the 
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secretary  of  the  interior,  stated  that  the  rolling 
■took  belonged  to  one  under  whom  the  bailor 
claimed. 

4.  In  replevin  by  a  bailor  of  personalty 
against  one  claiming  under  the  bailee,  who  has 
siren  bond  to  retain  the  property,  a  plea  setting 
up  a  claim  of. absolute  property  does  not  estop 
defendant  to  show,  in  mitigation  of  damages, 
that  the  special  interest  of  the  bailee  passed  to 
him,  and  that  he  has  made  certain  payments  un- 
der the  contract  of  bailment. 

5.  In  replevin  for  the  wrongful  detention  of 
property,  defendant  is  estopped,  by  an  assertion 
of  an  absolute  title  to  the  property,  made  to  plain- 
tiff before  suit,  to  allege  at  the  trial  that  suit 
was  brought  prematurely. 

Appeal  from  court  of  common  pleas,  Center 
county;   A.  O.  Fnrst,  Judge. 

Action  by  Philip  Collins  against  the  Belle- 
fonte  Central  Railroad  Company.  From  a 
judgment  tor  plaintiff,  defendant  appeals. 
Reversed. 

John  S.  Gerhard,  Orris,  Bower  &  Orris,  E. 
M.  &  J.  Blanchard,  and  John  G.  Johnson,  for 
appellant.  James  A.  Beaver,  John  M.  Dale, 
and  S.  R.  Peale,  for  appellee. 

DEAN,  J.  In  1885,  two  connecting  short 
railroads,  the  Bellefonte  &  Buffalo  Run  and 
the  Nlttany  Valley  &  Southwestern,  were 
consolidated  under  the  name  of  the  Buffalo 
Run,  Bellefonte  &  Bald  Eagle  Railroad  Com- 
pany. Under  the  original  grants,  the  new 
company  had  authority  to  construct  and  op- 
erate a  railroad  from  Beach  creek  to  Belle- 
fonte, and  from  thence,  by  way  of  Buffalo 
Run,  to  State  College,  In  Center  county.  Aft- 
er consolidation,  the  road  was  built  from 
Bellefonte  to  State  College,  by  a  contract 
with  Frank  McLaughlin.  To  raise  money  for 
the  construction,  the  new  company  executed 
a  mortgage  to  the  Fidelity  Insurance,  Trust 
St  Safe-Deposit  Company,  as  trustee,  to  secure 
the  payment  of  $600,000  in  bonds,  to  promote 
the  work  of  construction.  This  mortgage  was 
recorded  in  Center  county  13th  May,  1886, 
and,  by  Its  terms,  pledged  the  railroad  then 
under  construction,  and  all  the  rolling  stock 
and  equipment  to  be  acquired  for  operating 
the  road.  All  the  bonds  were  disposed  of 
when  the  road  was  completed.  Some  had 
been  sold  to  purchasers.  Others  had  been  de- 
livered to  McLaughlin  In  payment  for  con- 
struction. McLaughlin,  to  facilitate  the  com- 
pletion of  the  work,  first  borrowed  from  the 
Pennsylvania  Railroad  Company  some  rolling 
stock,  but  afterwards  replaced  this  by  a  new 
locomotive  and  some  construction  cars  pur- 
chased in  his  own  name,  and  used  these  In 
completing  his  contract  On  October  10,  18S8, 
McLaughlin  and  Philip  Collins,  the  plaintiff, 
entered  into  a  written  agreement,  wherein, 
for  certain  considerations,  McLaughlin  trans- 
ferred, among  other  things,  all  his  interest  in 
the  rolling  stock  to  Collins,  thus  describing  it: 
"Fourth.  All  the  right,  title,  and  interest  of 
said  Frank  McLaughlin  in  and  to  the  locomo- 
tives, passenger  cars,  freight  cars,  and  rolling 
stock,  of  every  description,  used  In  and  upon 
the  said  Buffalo  Run,  Bellefonte  &  Bald  Eagle 
railroad,  together  with  the  right  to  receive 


payment  and  make  settlement  for  any  such 
rolling  stock  which  may  have  already  been 
transferred  to  said  railroad  company  and 
still  remains  unsettled  for."  The  rolling 
stock  having  thus  passed  to  Collins,  It  re- 
mained In  use  by  the  railroad  company.  Col- 
lins was  interested  as  a  stockholder  In  the 
company,  and  was  one  of  the  directors. 
While  some  of  the  rolling  stock  was  marked 
with  one  or  other  names  of  the  original  com- 
panies, none  of  it  had  upon  it  the  corporate 
name  of  the  new  company.  On  December 
31,  1880,  as  appears  from  the  minutes  of  the 
company,  this  resolution  was  adopted  by  the 
board  of  directors:  "Resolved,  that  the  presi- 
dent be  authorised  to  purchase  the  rolling 
stock  owned  by  Philip  Collins,  and  now  in 
use  on  the  railroad,  at  Its  cost,  less  any  pay- 
ments made  thereon,  the  said  rolling  stock  to 
be  held  as  security  by  Collins  until  fully  paid 
for;  and  that  the  funds  available  from  the 
earnings  for  the  year  be  applied  to  the  pay- 
ments to  Philip  Collins,  on  account  of  the 
rolling  stock  owned  by  him,  and  used  in  op- 
erating the  railroad."  Five  days  afterwards, 
on  January  6, 1891,  the  company  by  Its  presi- 
dent, and  Collins,  entered  Into  a  written. 
agreement  for  a  lease  of  the  rolling  stock  to 
the  company,  at  an  annual  rental,  with  an 
option  to  purchase  before  the  expiration  of 
the  lease.  The  paper  starts  out  thus: 
"Whereas,  the  said  Philip  Collins  purchased 
at  his  own  proper  cost,  amounting,  with  in- 
terest and  repairs,  to  $17,185.67,  In  the  years 
1886  and  18S7,  and  let  the  same  to  the  said 
party  of  the  second  part  [the  railroad  com- 
pany], the  following  described  rolling  stock 
and  equipments."  Then  follows  a  detailed  de- 
scription of  cars  and  locomotives  correspond- 
ing to  those  in  dispute,  and  then  Is  this  dec- 
laration: "And  whereas,  the  party  of  the  sec- 
ond part  [the  railroad  company]  has  had  the 
use  and  benefit  of  said  described  rolling  stock 
and  equipments,  without  any  definite  annual 
rental  therefor  having  been  fixed  and  agreed 
upon."  Then  follows  the  stipulation  that,  for 
the  consideration  thereinafter  named,  Collins 
agrees  to  lease  all  of  the  rolling  stock  to  the 
railroad  company,  its  successors  and  assigns, , 
for  eight  years,  from  January  1, 1887,  to  Jan- 
uary 1,  1895.  And  then  follows  this  stipula- 
tion on  part  of  the  company:  'The  said 
party  of  the  second  part  [the  railroad  com- 
pany], Its  successors  and  assigns,  agree  to 
pay  the  said  party  of  the  first  part  [Collins], 
bis  executors,  administrators,  and  assigns,  an 
annual  rental  therefor  of  $2,500,  payable 
quarterly  at  the  end  of  each  and  every  quar- 
ter from  January  1,  1887."  It  is  then  further 
stipulated  that  the  company  has  the  privilege 
of  purchasing  the  rolling  stock  at  any  time 
during  the  term,  at  the  price  of  $17,185.67. 
with  interest;  and,  should  the  purchase  be 
made,  credit  is  to  be  given  for  amount  of  rent 
paid,  as  purchase  money.  The  company  paid 
Collins  rents  at  different  dates  between  Feb- 
ruary 21,  1891,  and  December  19,  1891. 
amounting  to  $10,542.67,  for  which  he  gave 
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eeeipts,  stating  In  them  that  the  money 
ecelved  was  "on  account  of  lease  for  pur- 
hase  of  engine  and  cars  dated  January  5, 
891."  The  lease  was  not  acknowledged  or 
ecorded.  Default  having  been  made  on  in- 
erest  on  the  bonds,  the  mortgage  was  fore- 
losed  by  bill  in  equity  against  the  railroad 
ompany,  filed  in  the  circuit  court  of  the 
nlted  States  for  the  Western  district,  and  a 
ecree  of  sale  of  the  mortgaged  property 
lade,  Including  engines,  cars,  and  all  equip- 
lent  The  sale  was  advertised  for  Decem- 
er  1, 1801,  at  Philadelphia.  A  committee  of 
he  bondholders,  Henry  Wbelen,  R.  Dale 
lenson,  and  Francis  M.  Milne,  waa  formed  to 
id  on  the  property.  It  was  knocked  down 
9  them,  and,  by  order  of  the  court,  the  trus- 
ee  In  the  mortgage  conveyed  to  them,  and 
bey  conveyed  it  to  the  Bellefonte  Central 
tailroad  Company,  this  defendant,  which, 
boat  January  1,  1892,  took  possession  of  the 
ailroad  and  all  the  equipment.  Before  the 
ale  to  the  committee,  Collins  read  aloud  a 
iotlce  to  bidders  of  his  claim  to  the  rolling 
tock  transferred  to  him  by  McLaughlin,  and 
hen  leased  by  him  to  the  railroad  company, 
'here  was  also  some  evidence,  by  corre- 
pondence  and  otherwise,  of  the  recognition 
f  his  claim  by  Mr.  Fraser,  the  president  of 
he  new  company;  but  afterwards  the  corn- 
any  repudiated  his  claim  and  asserted  title 
»  the  property.  Thereupon  Collins  Issued  a 
rrlt  of  replevin,  and  the  company  gave  a 
taim  property  bond,  and  retained  possession, 
lie  plea  of  "non  cepit  and  property"  was 
forwards  put  In,  and  on  January  17,  1894, 
be  rase  was  called  for  trial. 
The  facta  proven  were  in  substance  as  we 
are  stated,  except  there  was  no  evidence 
f  payment  of  rental  to  Collins  admitted;  the 
tfer  of  the  defendant  In  that  particular  hav- 
ag  been  overruled.  But  two  questions  were 
nbmitted  to  the  Jury:  (1)  Was  the  contract 
fctween  Collins  and  the  company,  for  leasing 
he  property,  made  In  good  faith?  (2)  If  so, 
rhat  was  the  value  of  the  property,  as  that 
res  the  measure  of  damages?  There  was  a 
erdlct  for  plaintiff  for  $12,890.41.  After- 
ntrds  there  was  a  motion  for  a  new  trial, 
rhich  the  court,  In  an  opinion  filed,  over- 
nled,  and  entered  Judgment  on  the  verdict 
>efendant  appeals,  preferring  22  assignments 
■f  error, — 4  of  them  to  rulings  on  admission 
r  rejection  of  evidence,  and  the  remainder 
o  auswerg  to  points  and  charge  of  the  court 
There  was  abundant  proof  in  the  case  that 
Soiling  was  the  actual  owner  of  the  property 
laimed  by  him  on  his  writ  There  really  was 
lothing  even  tending  to  contradict  this  proof. 
Ve  speak  now  of  the  facts;  not  of  the  legal 
oncluslon  sought  to  be  drawn  from  the  de- 
cription  In  the  mortgage,  and  the  neglect 
mder  the  act  of  July  5,  1883,  to  record  the 
ease.  It  is  uncontradicted  that  McLaughlin, 
he  contractor,  bought  the  whole  of  it  and 
Mid  for  it  for  his  own  purposes,  before  the 
ompletlon  of  his  contract,  and  then  trans- 
erred  It  to  Collins.    It  never  was  property 


"acquired"  by  the  railroad  company,  under 
the  description  in  the  mortgage,  unless  ac- 
quired by  the  lease  from  Collins;  and  the 
company,  up  until  after  the  sale  on  the  mort- 
gage, never  pretended  to  assert  possession 
in  hostility  to  Collins'  title.  Nor,  If  notice 
to  the  purchaser  at  that  sale  was  given  by 
Collins,  as  is  uncontradicted,  would  the  act  of 
1883  operate  to  divest  his  title  The  resolution 
of  the  directors  and  the  written  lease,  when 
read  together,  constituted  a  bailment,  and  such 
they  were  correctly  interpreted  to  be  by  the 
learned  judge  of  the  court  below.  The  al- 
leged errors,  in  the  first  two  and  the  fourth 
assignments,  to  the  admissions  of  evidence 
on  part  of  plaintiff,  cannot  be  sustained.  The 
evidence  offered  tended  to  prove  full  notice 
to  bidders  of  Collins'  claim,  and  that  his  right 
after  this  defendant  company  was  formed, 
had  been  recognized  by  Its  president;  and, 
further,  that  in  the  sworn  report  by  the  com- 
pany to  the  secretary  of  internal  affairs  was 
an  implied  disclaimer  of  title  to  this  proper- 
ty. Not  one,  except  the  third,  of  the  many 
errors  alleged,  Is  well  founded.  The  rulings 
of  the  court  are  correct,  and  the  reasons 
therefor  sound,  and  there  is  nothing  of  merit 
in  the  assignments  which  calls  for  further 
notice.  Therefore  all  except  the  third  are 
overruled. 

As  to  the  third  assignment  It  will  be  noti- 
ced that  the  plaintiff  claimed  damages  for 
the  taking  and  detention  of  the  property  In 
an  amount  equal  to  its  value,  $17,185.67,  with 
interest.  The  defendant  offered  In  evidence 
rental  receipts  attached  to  a  duplicate  copy 
of  the  lease  of  January  S,  1891,  In  Its  posses- 
sion. These  receipts  amounted  to  $10,542.67. 
The  form  of  these  receipts  was  the  same  in 
substance.  This  is  a  copy  of  the  first  in  date: 
"Received  February  21,  1891,  from  the  Buf- 
falo Run,  Bellefonte  &  Bald  Eagle  Railroad 
Company,  the  sum  of  five  thousand  five  hun- 
dred and  forty-five  dollars  and  nine  cents  on 
account  of  lease  for  purchase  of  engine  and 
cars.  [Signed]  Philip  Collins."  The  offer 
of  defendant  was  of  the  lease,  with  receipts 
attached,  signed  by  Philip  Collins,  being  stat- 
ed "on  account  of  lease  for  purchase  of  en- 
gine and  cars."  Then  follows  the  purpose  of 
the  offer,  in  these  words:  "The  purpose  of 
the  offer  is  to  present  upon  the  record  to 
the  court  and  jury  what  the  defendants  con- 
ceive to  be  the  principal  data  upon  which  to 
estimate  and  determine  the  damages  due 
from  the  defendant  in  this  action  to  the  plain- 
tiff, in  case  the  court  is  of  the  opinion  that 
the  plaintiff,  as  against  this  defendant  has 
any  right  to  recover  at  all."  To  this  offer 
plaintiff  objected,  for  the  reasons:  (1)  Be- 
cause defendant  denies  plaintiff's  title  under 
the  lease.  (2)  Defendant  never  declared  the 
option  to  purchase  under  the  lease.  (3)  The 
plea  of  non  ceplt  and  property  is  a  denial  of 
any  payments  under  the  agreement  The 
court  then  put  this  question  to  defendant's 
counsel:  "Do  you  offer  this  paper  as  binding 
upon  you?"  to  which  counsel  answered:  "We 
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offer  It  as  showing  what  the  contract  was  be- 
tween the  original  parties  to  It,  so  that  when 
the  court  comes  to  consider  the  question  of 
damages,  In  case  the  court  should  differ  with 
us  as  to  the  question,  right  here  we  have 
the  evidence  from  which  the  true  measure 
of  damages  Is  to  be  determined  on  that  is- 
sue;" the  court  being  of  opinion  that,  as  de- 
fendant had  disaffirmed  the  lease,  and  claim- 
ed under  a  title  paramount  to  it,  the  mort- 
gage, had  not  acknowledged  it  in  any  way, 
or  offered  to  purchase  under  the  option,  the 
receipts  were  Inadmissible,  and  the  offer  was 
overruled.    Was  this  ruling  correct? 

The  suit  was  replevin.  The  property  had 
been  seized  by  the  sheriff,  and  defendant 
bad  given  a  bond,  and  then  pleaded  proper- 
ty. So  far  as  the  property  itself  was  con- 
cerned, the  plaintiff  could  not  recover  It 
Replevin  is  a  mixed  action,  in  rem  and  per- 
sonal. The  defendant  has  his  election  to  de- 
liver the  property  on  the  writ,  or  to  give  se- 
curity and  keep  it  If  the  property  be  de- 
livered to  plaintiff,  the  defendant  is  answer- 
able in  damages  only  for  the  taking  and  de- 
tention. If  It  be  retained,  he  is  answerable 
for  the  full  value.  As  Is  said  in  Fisher  v. 
Wollery,  25  Pa.  St  197:  "In  either  case  the 
action  thenceforth  proceeds  for  damages 
alone.  The  property  itself  can  In  no  event 
be  recovered  at  law  from  the  defendant;  nor 
can  he  tender  it  afterwards  In  discharge  of 
the  action,  or  even  In  satisfaction  pro  tanto 
of  the  damages  claimed.  Nothing  but  mon- 
ey can  be  recovered  in  an  action  on  the  de- 
fendant's property  bond."  So  that  the  pos- 
session of  the  property  Itself  was  no  longer 
an  element  In  the  case.  It  belonged  abso- 
lutely to  defendant  How  much  money,  If 
any,  ought  defendant  to  pay  plaintiff?  As 
the  defendant  had  the  property,  and  must 
keep  It  that  was  the  only  question  remain- 
ing. To  answer  this  Involved  the  determi- 
nation of  three  other  questions.  If  the  prop- 
erty passed  to  the  defendant  under  the  de- 
"scrlptlon  in  the  mortgage,  It  ought  to  pay 
nothing;  but  we  have  already  held,  with  the 
court  below,  that  this  position  la  not  sus- 
tainable. If  the  interest  of  the  Buffalo  Run, 
Bellefonte  &  Bald  Eagle  Railroad  Company 
In  the  property  leased  passed  by  the  mort- 
gage sale  to  defendant  then,  when  the  writ 
of  replevin  Issued,  the  latter  bad  a  qualified 
Interest  in  the  property,  and  such  Interest 
as  it  did  not  have  Collins  had,  and  ought  to 
be  paid  for.  If  no  interest  passed  under  the 
lease  to  defendant,  it  ought  to  pay  damages 
measured  by  the  value  of  the  property.  It 
is  very  clear  to  our  minds  that  whatever 
right  Its  predecessor  had  by  virtue  of  the 
lease  passed  to  this  defendant  Assume 
that  it  wholly  repudiated  the  claim  of  Col- 
lins, as  one  branch  of  its  defense;  -why 
should  that  estop  it  from  setting  up  the 
other?  If  a  landlord  distrain  for  rent  In 
arrears,  and  the  tenant  replevy  the  goods, 
the  latter  may  not,  at  the  trial,  allege  title 
paramount  and  also  set  up  payment  of  the 


rent  From  motives  of  public  policy,  tb 
law  will  not  tolerate  such  repugnant  d< 
fenses.  If  the  entry  was  under  plaintiff' 
title,  whether  good  or  bad,  that  created  tb 
relation  of  landlord  and  tenant  and  tb 
tenant  must  pay.  If  not  under  that  titl« 
he  owes  nothing,  for  he  is  not  tenant  to  tb 
holder  of  it  But,  In  both  ejectment  am 
proceedings  for  the  collection  of  rent  it  ba 
always  been  held  that  while  the  tenan 
may  not  defend  under  an  outstanding  o 
paramount  title,  he  may  show  that  durinj 
the  term  his  landlord's  title  had  ended  hi 
assignment  or  Judicial  sale.  Such  defensi 
is  not  repugnant  to  the  original  contract  re 
latlon  of  landlord  and  tenant.  So  here  tbi 
plaintiff  alleged  a  bailment  with  an  optioi 
to  purchase.  There  was  no  serious  denia 
of  it  by  defendant;  but  it  averred,  by  th< 
mortgage  of  after-acquired  equipment  aiu 
the  failure  to  record  the  bailment  contrad 
under  the  act  of  1883,  the  mortgage  clasped 
the  bailed  property,  and  It  passed  by  judi 
clal  sale  to  the  purchaser,  absolutely.  Bui 
■defendant  alleged  further,  even  if  it  di<] 
not  so  pass  absolutely,  the  special  or  quali- 
fied interest  of  the  bailee— an  Interest  meas- 
ured by  the  amount  of  rental  paid— at  least 
passed,  and  the  damages  of  plaintiff  should 
be  measured  by  the  amount  yet  unpaid. 
This  was  substantially  the  position  defend- 
ant took  when  it  offered  the  receipts.  In 
assuming  these  two  theories  of  defense, 
there  was  nothing  inconsistent  with  good 
morals  or  public  policy,  nor  was  there  any- 
thing inconsistent  with  the  Issue  framed. 
The  judicial  utterances  that  a  suitor  wUf 
not  be  permitted  to  "stultify  himself,"  wlL' 
not  be  permitted  to  "blow  hot  and  cold  lr 
the  same  breath,"  and  the  like,  have  no- 
application  to  the  facts  here. 

There  was  a  repugnant  defense  which  the- 
court  below  thought  defendant  might  take 
if  the  receipts  were  admitted,  and  which 
would  operate  with  hardship  on  plaintiff, 
and  defeat  a  trial  on  the  merits.  In  amount 
the  payments  made  were  all  that  were  un- 
der the  contract  up  to  date  of  suit,  and 
therefore,  if  the  suit  had  been  Instituted 
on  the  contract  It  was  prematurely  brought; 
but  in  replevin  for  wrongful  detention,  such 
claim  on  part  of  defendant  would  not  have 
been  tolerated  at  that  stage  of  the  proceed- 
ings. When  Collins  demanded  his  rights  un- 
der the  contract  defendant  asserted  abso- 
lute ownership  of  the  property,  under  the 
judicial  sale.  In  view  of  this  claim  before 
suit  brought  there  would  have  been,  at  trial, 
such  repugnancy  between  it  and  a  plea  of 
premature  suit  that  the  latter  would  not 
have  been  entertained.  Defendant  had  posi- 
tively and  peremptorily  denied  any  title  in 
Collins  to  the  property.  He  was  thereby 
lured  into  an  action  to  test  his  right  Equi- 
ty would,  In  view  of  defendant's  attitude, 
before  suit  brought  estop  it  from  alleging 
at  trial  that  suit  was  brought  prematurely. 
It  could  not  wholly  repudiate  his  title  before 
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suit  and  then,  at  trial,  defeat  his  action  by 
a  qualified  acknowledgment  of  It,  Defend- 
ant did  not  take  such  position  at  the  trial, 
and  our  remarks  are  prompted  solely  because 
the  court  below  indicates  this  view  as  partly 
the  ground  of  Its  rulings. 

Take  any  one  of  these  receipts  on  its  face, 
and  what  does  It  show?  If  the  court  had 
admitted  them  to  be  read  to  the  Jury,  as  was 
the  off ei .  it  would  have  been  bound  then  to 
say  to  the  Jury:  "This  written  receipt  de- 
clares that  the  money  paid  is  on  account  of 
lease  for  purchase  of  engine  and  cars,  dated 
January  5,  1891."  This  contract,  with  all 
these  receipts  attached,  being  produced  by 
defendant,  and  by  It  offered  in  evidence, 
most  be  taken  as  true.  Being  so,  it  is  a  dis- 
tinct, unequivocal  recognition  of  the  con- 
tract; and  before  suit  brought,  having. given 
distinct  notice  to  plaintiff  that  It  repudiated 
liability  under  the  contract,  would  neither 
pay  rental  nor  the  purchase  money,  he  (the 
plaintiff)  was  not  bound  to  wait  until  the 
period  for  declaring  the  option  had  expired, 
bat  could  bring  his  suit  at  once.  The  meas- 
ure of  plaintiff's  damages  is  the  value  of  the 
property,  as  stipulated  In  the  bailment  con- 
tract, mitigated  by  the  amount  already  paid 
him  by  defendant's  predecessors,  as  shown 
by  these  receipts.  This,  It  seems  clear  to 
us,  waa  the  ruling  that  should  have  been 
made  on  the  offer  of  the  receipts,  and  the 
interpretation  that  should  have  been  put  up- 
on them  by  the  court  It  was  not  impor- 
tant what  significance  was  attached  to  them 
by  counsel  when  the  offer  was  made.  The 
purpose,  clearly  stated,  was  to  mitigate  dam- 
ages. That  rendered  them  admissible.  Once 
in  evidence,  if  they  were  to  affect  the 
amount  of  damages,  their  purport  was  for 
the  court  Assume  that  the  offer  of  the  re- 
ceipts, and  their  admission  as  a  ground  of 
defense,  would  necessarily  have  been  the 
destruction  of  the  first  ground,  neither  was 
inconsistent  with  the  Issue,  for  both  tended 
to  show  property  in  defendant— the  first  by 
a  title  absolute,  under  a  sale  which,  it  was 
argued,  wholly  divested  plaintiff's  title;  the 
second,  by  a  special  or  qualified  title  In  sub- 
servance  to  that  of  plaintiff. 

The  judgment  Is  reversed,  and  a  v.  f.  d.  n. 
awarded. 


LANCASTER  COUNTY  NAT.  BANK  v. 
HENNING. 

Supreme  Court  of  Pennsylvania.     Oct  7, 1895.) 

Bna  of  Court — Affidavit   of  Defense  —  Exe- 
craosor  Instrument— Competency  of  Wit- 
ness— Bonviviso  Pabtt  to  Contract. 

1.  Under  a  rule  of  court  that  the  instrument 
hi  writing  on  which  plaintiff's  case  is  founded, 
if  stated  specially  in  the  pleadings  or  notice,  may 
W  Riven  in  evidence  without  proof  of  execution, 
unless  the  opposite  party  shall  file  an  affidavit 
■ienyinz  the  execution,  a  denial  in  the  affidavit 
tt  defense  is  sufficient  to  put  plaintiff  to  the 
proof  of  the  execution  of  the  instrument,  thus  in- 
tiadiiig  proof  of  authority  to  make  it 


2.  Act  1887,  §  5,  cl.  e,  providing  that  where 
any  party  to  the  thing  or  contract  in  action  is 
dead,  and  his  right  therein  has  passed  to  a  party 
on  the  record,  who  represents  his  interest,  a  sur- 
viving party  to  the  thine  or  contract,  whose  in- 
terest shall  be  adverse,  shall  not  be  competent  as 
a  witness,  does  not  disqualify  one  sued  as  surviv- 
ing partner  on  a  note  signed  in  the  firm  name 
from  testifying  thai  the  note  was  made  by  the 
deceased  partner,  without  authority,  for  his  own 
private  benefit,  and  that  the  partnership  received 
no  value  therefor. 

Appeal,  from  court  of  common  pleas,  Lan- 
caster county;  John  B.  Livingston,  Judge. 

Action  by  the  Lancaster  County  National 
Bank  against  William  Hennlng,  surviving 
partner  of  the  late  firm  of  Rhodes  &  Hen- 
ning,  on  a  note  for  $3,500,  dated  January 
13,  1890,  and  signed  by  Rhodes  &  Hennlng. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.    Reversed. 

William  Hennlng  filed  an  affidavit  of  de- 
fense, in  which  he  specifically  alleged  that 
he  never  made  the  note  in  suit  and  never 
authorized  any  one  to  do  so  for  him,  and 
that  he  was  not  a  partner  with  Charles  J. 
Rhodes,  and  did  not  do  business  with  him 
under  the  firm  name  of  Rhodes  &  Hennlng, 
at  the  time  the  note  was  made;  but  that  he 
and  Charles  J.  Rhodes  were  partners  under 
the  firm  name  of  Rhodes  Sc  Hennlng  in  the 
town  of  Lostant,  111.,  until  October,  1883, 
when  the  said  firm  was  dissolved,  and  that 
no  business  of  any  kind  was  transacted  aft- 
er said  dissolution,  and  that  the  said  firm 
was  not  then  indebted  to  C.  B.  Herr,  the 
payee,  nor  was  the  note  in  suit  a  renewal  or 
payment  of  any  firm  liability  existing  at  that 
time.  He  further  alleged  that  Charles  J. 
Rhodes  had  used  the  said  firm  name  of 
Rhodes  &  Hennlng  without  authority,  to  raise 
money  for  his  own  benefit,  and  had  received 
the  whole  proceeds  thereof,  and  had  appro- 
priated the  same  to  his  own  private  account. 
Upon  the  trial  of  the  cause  the  plaintiff  of- 
fered the  note  in  evidence  without  proof  of 
its  execution,  to  which  objection  was  made 
by  the  defendant  because  the  above-men- 
tioned affidavit  had  been  filed,  denying  that 
Hennlng  ever  signed  the  note,  or  was  liable 
on  the  same,  and  also  denying  the  partner- 
ship, and  the  existence  of  the  firm  of  Rhodes 
&  Hennlng,  at  the  time  the  note  was  made. 
The  rule  of  court  as  to  proof  of  Instruments 
in  writing  was  as  follows:  "Sec.  20.  In  all 
cases  where  the  plaintiff's  cause  of  action 
or  the  defendant's  set  off  is  founded  in 
whole  or  in  part  on  any  bond,  note  or  other 
Instrument  in  writing,  and  stated  specially 
in  the  pleadings  or  notice  in  writing  given 
fifteen  days  before  the  first  day  of  the  week 
for  which  the  cause  is  fixed  for  trial,  the 
same  may  be  given  in  evidence  without 
proof  of  its  execution,  or  of  the  handwriting 
of  any  party  thereto,  unless  the  opposite 
party  shall  at  least  eight  days  before  said 
week  file  an  affidavit  denying  such  execution 
or  handwriting;  provided  that  this  rule  shall 
not  apply  to  actions  by  or  against  executors, 
administrators  or  other  persons  acting  in  a 
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fiduciary  capacity."  And  as  to  proof  of  part- 
nerships the  rule  of  court  was:  "Sec.  21. 
In  all  actions  by  or  against  partners  It  shall 
not  be  necessary  on  the  trial  to  prove  the 
partnership,  but  the  same  shall  be  taken  to 
be  admitted  as  alleged  on  the  record  as 
prima  facie  proof  of  the  same,  unless  one  of 
the  defendants  shall  at  or  before  the  time  of 
filing  their  plea  make  and  file  an  affidavit 
-denying  the  existence  of  the  partnership  as 
alleged,  and  stating  to  the  best  of  his  knowl- 
edge and  belief  whether  there  is  any  part- 
nership in  relation  to  the  subject  matter  of 
the  action,  and  who  are  the  parties." 

William  Henning  was  called  In  his  own  be- 
nalf.  The  plaintiff  objected  to  his  compe- 
tency, except  as  to  matters  occurring  be- 
tween him  and  the  bank.  The  defendant 
proposed  to  prove  by  him:  (1)  That  the  part- 
nership of  Rhodes  &  Henning  existed  from 
1878  to  October,  1883,  when  Its  assets  were 
■all  sold  by  the  sheriff,  and  the  partnership 
■dissolved.  That  during  the  existence  of  the 
partnership  the  business  of  the  firm  was  car- 
ried on  entirely  at  Lostant,  La  Salle  county, 
I1L,  and  that  no  business  was  ever  done  be- 
tween the  partnership  and  the  Lancaster 
-County  Bank  or  C.  B.  Herr.  (2)  That  the 
note  In  suit  was  not  signed  by  the  defend- 
ant, nor  by  any  one  else,  during  the  exist- 
ence of  said  partnership;  nor  was  any  one 
authorised  to  sign  to  It  the  firm  name  of 
Rhodes  &  Henning;  and  that  defendant  had 
no  knowledge  of  the  said  note,  or  of  any 
-claim  against  Rhodes  &  Henning  held  by  the 
plaintiff,  until  after  the  death  of  Charles  J. 
Rhodes.  (3)  That  neither  the  partnership 
nor  the  defendant  ever  received  any  value 
for  said  note.  (4)  That  none  of  the  partners 
were  authorized  to  act  as  liquidating  partners 
•of  the  said  late  firm  of  Rhodes  &  Henning. 
And  also  that  no  moneys  were  ever  bor- 
rowed by  the  partnership  of  Rhodes  &  Hen- 
ning during  its  existence  from  C.  B.  Herr, 
and  that  no  firm  liability  of  any  kind  was 
due  to  him  by  the  firm;  also  that  Charles  J. 
Rhodes,  who  had  been  a  partner  In  the  firm 
-of  Rhodes  &  Henning,  after  the  dissolution 
-of  the  said  partnership,  borrowed  the  money 
for  which  this  note  was  given  for  his  own 
private  benefit,  and  signed  the  old  firm's 
name  fraudulently,  and  without  the  authori- 
ty of  the  defendant,  and  without  his  knowl- 
edge. The  offers  were  disallowed  by  the 
-court,  and  the  defendant  excepted.  The 
-court  then  directed  the  jury  to  find  a  verdict 
for  the  plaintiff  for  the  full  amount  claimed. 

A.  H.  Fritchey  and  Chas.  I.  Landis,  for  ap- 
pellant Win.  A.  Atlee  and  Geo.  Nauman, 
for  appellee. 

MITCHELL,  J.  The  cases  of  Hogg  v.  Or- 
gUl,  34  Pa  St.  344,  and  Relter  v.  Fruh,  ISO 
Pa  St  623,  24  Atl.  347,  appear  to  have  es- 
caped the  notice  of  counsel  as  well  as  of  the 
court  below.  In  the  former  It  was  expressly 
held  that  under  a  rule  of  court  substantially 


the  same  as  that  In  the  present  case,  a  <1< 
nlal  in  the  affidavit  of  defense  was  a.  sutt 
cient  affidavit  within  the  rule  to  put  plaii 
tiff  to  the  proof  of  execution  of  the  not* 
And  in  Reiter  v.  Fruh  the  same  effect  wa 
given  to  the  denial  of  partnership  in  the  aH 
davit  of  defense,  and  it  was  said,  ref  erriu 
also  to  Adams  v.  Kehoe,  1  Wkly.  Notes  Cai 
232,  that  Hogg  v.  Orgtll  had  settled  the  coi 
structlcn  of  the  rule,  and  the  practice  und< 
It  While  this  court  usually  accepts  the  coi 
struction  by  other  courts  of  their  own  rule 
yet  In  the  case  of  a  rule  like  the  one  und< 
discussion,  which  Is  of  quite  general  exis 
ence  throughout  the  state,  to  permit  a  dt 
ferent  construction  from  that  twice  expresi 
ly  given  to  it  in  this  court  would  do  gret 
Injustice  to  parties  who  might  rely  on  tl: 
settled  practice.  It  Is  true  that  in  Reese  < 
Reese,  90  Pa  St  89,  Mr.  Justice  Trunke 
uses  the  expression  that  "filing  an  affldav 
of  defense  Is  not  the  requisite  notice  to  pi 
a  party  to  proof  of  execution  of  the  writing. 
But  that  was  no  part  of  the  ground  of  d< 
clsion,  and  was  not  intended  to  be  so  takei 
or,  Indeed,  to  be  considered  as  of  any  inipoi 
tance,  as  appears  from  the  words  which  fo 
low  in  the  same  paragraph:  "It  would  U 
an  extreme  case  which  would  require  revei 
sal  because  of  error  In  admitting  a  writin, 
without  preliminary  proof  of  signature 
when,  in  a  subsequent  stage  of  the  trial,  pos 
Itlve  evidence  was  given  of  its  execution. 
He  then  proceeds  to  consider  the  substantia 
questions  in  the  case,  on  which  finally  th 
Judgment  was  reversed.  Hogg  v.  Orgili  wa 
not  cited  in  that  case,  and  we  may  certain! 
conclude  that,  If  it  had  been,  the  expressloi 
now  relied  on  by  appellee  would  not  hav< 
been  used.  It  was  error,  therefore,  to  adtui 
the  note  sued  on  In  evidence  without  dm 
proof  of  Its  execution,  and  this  would  in 
elude  proof  of  the  authority  to  make  it  at  th 
time  It  was  made.  Henning  was  a  couipe 
tent  witness.  He  was  not  within  the  ex 
ceptlons  in  clause  e  of  section  5  of  the  act  o 
1887:  "Nor  where  any  party  to  a  thing  o 
contract  In  action  is  dead  •  •  •  and  hi 
right  therein  has  passed  *  •  •  to  a  parti 
on  the  record  who  represents  his  interest 
*  •  •  shall  any  surviving  party  to  tin 
thing  or  contract  •  *  *  whose  interes 
shall  be  adverse  •  •  •  be  a  competen 
witness,"  etc.  The  rights  of  the  alienee 
partner,  deceased,  had  not  passed  to  tin 
plaintiff.  It  did  not  represent  his  Interest  ii 
the  note  In  suit  but  was  claiming  adversely 
against  his  interest  as  well  as  against  Ken 
ning.  Nor  was  Hennlng's  Interest  adverse  t< 
that  of  his  deceased  partner  in  this  suit 
The  note  was  sued  on  as  a  firm  note.  Ben 
ning  was  called  to  testify  that  it  was  noi 
made  by  the  firm,  and  therefore  his  testi 
mony  was  In  exoneration  of  both  partners,  sc 
far  as  the  present  action  was  concerned.  '  n 
the  Interest  of  the  deceased  partner  should 
be  Incidentally  affected  by  the  teBtlruonr 
not  as  a  partner,  but  by  virtue  of  an  tnd'i- 
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vidua!  act  In  another  capacity,  that  would 
not  render  Hennlng  Incompetent.  The  in- 
terest of  the  deceased  would  be  in  the  ques- 
tion, not  in  the  immediate  result  of  the  suit. 
His  representative  was  not  a  party  to  the  suit, 
and  the  judgment  could  not  operate  upon  his 
rights,  one  way  or  the  other.  Dickson  v. 
McGraw,  151  Pa,  St.  98,  24  Atl.  1043.  Judg- 
ment reversed,  and  venire  de  novo  awarded. 


BLIEM  et  al.  v.  SCHULTZ  et  al. 

(Supreme  Court  of  Pennsylvania.     Oct  7, 1895.) 

Church   Litigation — Imposition:   or  Costs — 

Right  to  Contributions. 

1.  Where  litigation  arises  as  to  the  owner- 
ship of  church  property,  each  faction  claiming  in 
good  faith  to  represent  the  constituted  authori- 
ties of  the  church,  the  imposition  of  costs  is  in 
the  sound  discretion  of  the  court 

2.  Where  a  large  part  of  a  congregation  re- 
fuse a  pastor  regularly  sent  them  by  the  duly- 
constituted  church  authorities,  and  adhere  to  an- 
other pastor,  and  retain  possession  of  the  church 
property,  it  is  improper  to  compel  them  thereafter 
to  deliver  to  the  duly-appointed  pastor  not  only 
contributions  and  collections  for  general  church 
purposes,  but  also  contributions  voluntarily  made 
by  them  for  the  specific  purpose  of  paying  the 
salary  of  the  pastor  to  whom  they  adhered. 

Appeal  from  court  of  common  pleas,  North- 
ampton county;  W.  W.  Schuyler,  Judge. 

Bill  by  Rev.  J.  C.  Bliem  and  others  against 
Rev.  Henry  D.  Schultz  and  others  for  an 
Injunction  to  restrain  the  defendants  from 
preventing  the  plaintiff  Bliem  from  occupy- 
ing the  church  and  parsonage  of  the  St 
John's  Evangelical  Church  at  Bethlehem,  Pa., 
and  from  exercising  the  functions  and  du- 
ties of  the  pastorate.  From  a  decree  for 
plaintiffs,  defendants  appeal.    Modified. 

F.  W.  Edgar,  for  appellants.  William  S. 
Kirkpatrick,  Edward  Harvey,  and  James  S. 
Blery,  for  appellees. 

DEAN,  J.  Krecker  v.  Shlrey,  163  Pa.  St 
534,  30  Atl.  440.  in  which  our  Brother  Wil- 
liams, in  an  exhaustive. opinion,  passed  final- 
ly on  every  material  question  raised  by  this 
unfortunate  litigation,  leaves  nothing  for  con- 
sideration here  on  the  main  question.  That 
opinion  practically  affirms  that  of  the  learn- 
ed judge  of  the  court  below  in  this  case,  both 
as  to  the  decree  and  the  reasons  therefor. 
But,  subsequently  to  the  first  decree  In 
Krecker  v.  Shlrey,  supra,  we,  on  further  re- 
flection, concluded  It  should  be  modified  so 
far  as  to  Impose  the  costs  of  the  suit  upon 
the  church  corporation.  This  case  Is  the 
same  as  Krecker  v.  Shlrey  '  The  master  here 
finds  as  a  fact  that  these  defendants,  the 
officers  of  St.  John's  Church,  and  a  majority 
of  the  congregation,  adhered  to  Mr.  Schultz 
as  pastor,  and  made  defense  to  the  suit  in 
good  faith.  This  being  the  fact,  the  costs 
are  in  the  sound  discretion  of  the  court,  and 
we  are  of  opinion  they  should  be  Imposed  on 
the  corporation.  We  therefore  modify  the 
seventh  clause  of  the  final  decree,  and  order 
v.88A.no.5— 22 


and  direct  that  St.  John's  German  Church  of 
the  Evangelical  Association  at  Bethlehem, 
Pa.,  pay  the  record  costs  of  this  appeal;  this 
not  to  include  witness  fees.  Further,  the 
fifth  clause  of  the  decree  enjoins  and  re- 
strains defendants  from  paying  any  collec- 
tions or  church  funds  to  Rev.  Schultz  as  pas- 
1  tor  or  preacher,  and  they  are  ordered  to  pay 
I  ali  such  moneys  which  are  payable  to  the 
pastor  to  Rev.  J.  O.  Bliem.  A  large  majority 
of  the  congregation— 200  out  of  255  members 
—adhered  to  the  defendant  pastor,  Mr.  Schultz. 
The  minority— nearly  50  in  number— with- 
drew, and  under  Mr.  Bliem  formed  a  sepa- 
;  rate  organization.  The  contributions  of  those 
I  who  adhered  to  Mr.  Schultz  in  payment  of 
|  his  salary  as  pastor  should  not,  It  seems  to 
;  us,  be  turned  over  to  plaintiffs.  Such  con- 
tributions were  voluntary,  and  for  a  spe- 
cific purpose,  to  which  they  have  been  al- 
ready, since  March,  1891,  appropriated.  This 
part  of  the  decree  is  therefore  modified  so 
as  not  to  affect  such  voluntary  payments 
made  by  defendants  to  Mr.  Schultz  as  pas- 
tor's salary  from  March,  1891;  but  as  to 
contributions  and  collections  for  general 
purposes  of  the  church  corporation,  such 
as  missionary,  educational  funds,  etc.,  no 
modification  is  made.  As  by  the  decision 
in  Krecker  v.  Shlrey,  supra,  the  St  John's 
German  Church  of  the  Evangelical  Associa- 
tion at  Bethlehem  is  composed  of  those  who 
adhered  to  the  general  conference  which  met 
at  Indianapolis  in  1891,  the  plaintiffs  are  the 
legal  church  organization.  They  alone  are 
entitled  to  moneys  contributed  for  general 
church  purposes.  The  decree  made  by  the 
learned  judge  of  the  court  below  was  framed 
and  suggested  by  correspondence  between 
him  and  counsel;  he  at  Lock  Haven,  they  at 
Easton.  Doubtless,  if  It  had  been  the  re- 
wilt  of  a  full  hearing  as  to  the  form  of  a 
decree.  It  would  have  taken  the  shape  we 
have  given  it.  Let  the  decree  be  affirmed 
as  modified  by  this  opinion. 


MACKRELL  et  al.  v.  WALKER. 

(Supreme  Court  of  Pennsylvania.    Nov.  8, 1893.) 

Construction  or  Will— Tirmi  nation  of  Trust. 

Testator  devised  his  real  estate  to  his 
wife,  in  trust  for  his  grandchildren,  the  trustee  to 
hold  the  properly  and  receive  the  rents  and  prof- 
its thereof,  and  to  mse  mem  in  her  discretion  for 
the  maintenance  and  education  and  benefit  of 
said  grandchildren,  and  for  the  improvement  of 
their  said  trust  estate,  with  power  to  aid  any  one 
or  all  of  them  by  paying  to  them  or  any  of  them 
such  sums  as  she  shall  think  proper  after  they 
shall  arrive  at  legal  age,  "or  the  said  trustee  may 
otherwise  use  or  apply  the  said  trust  estate  for 
their  benefit  in  case  she  shall  be  of  opinion  that 
the  same  will  be  sufe  and  proper."  He  then 
provided  that,  in  case  of  the  death  of  his  wife, 
the  trust  and  powers  thereunder  should  devolve 
upon  a  trustee  to  be  appointed  by  the  court. 
Held,  that  the  trust  was  to  continue  during  the 
minority  of  the  grandchildren,  and  might,  when 
they  arrived  at  legal  age,  be  terminated  by  the 
trustee  if  she  believed  this  to  be  safe  and  proper. 
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Appeal  from  court  of  common  pleas,  Alle- 
gheny county;   White,  Judge. 

Action  by  J.  C.  Mackrell  and  others  against 
E.  W.  Walker.  From  a  Judgment  for  plain- 
tin's,  defendant  appeals.    Affirmed. 

The  opinion  and  judgment  of  the  lower 
court  were  as  follows: 

"This  is  an  action  of  assumpsit  to  recover 
$3,650,  consideration  for  the  purchase  of  a 
lot  of  ground  In  Pittsburgh  sold  by  the 
plaintiffs  to  defendant  The  question  is,  can 
the  plaintiffs  convey  a  good  title?  The 
plaintiffs  are  the  grandchildren  of  James 
Mackrell,  who  died  in  1879,  leaving  a  will 
dated  February  26,  1877;  and  they  claim 
title  under  that  will,  and  a  deed  from  the 
trustee  In  the  will  executed  May  29,  1895. 
The  material  parts  of  the  will  touching  this 
controversy  are  as  follows:  'Fifth.  Subject 
to  the  said  devises  to  my  wife  and  to  my 
granddaughter  Nancy  Mackrell,  I  devise  all 
my  real  estate  to  my  said  wife,  Agnes,  and 
to  her  successor,  in  trust  for  the  use,  benefit, 
and  behoof  of  my  grandchildren  James  C, 
Elizabeth,  and  Anna  Cole  Mackrell,  children 
of  my  son,  Henry  C.  Mackrell,  and  the  sur- 
vivor or  survivors  of  them  and  their  lawful 
Issue,  but  subject  to  the  control  of  said  trus- 
tee, and  not  subject  to  the  control,  con- 
tracts, or  liabilities  of  said  James  C,  Eliza- 
beth, and  Anna  Cole  Mackrell,  or  any  of 
them;  the  said  trustee  to  hold  said  property, 
and  receive  and  bold  the  rents.  Issues,  and 
profits  thereof,  and  to  use  the  said  income 
and  profits  in  her  discretion  for  the  mainte- 
nance, education,  and  benefit  of  my  said 
three  grandchildren,  and  for  the  improve- 
ment of  their  said  trust  estates,  as  in  her 
judgment  and  discretion  shall  be  right  and 
proper,  with  power  to  aid  any  one  or  all  of 
them  by  paying  to  them,  or  any  of  them, 
such  sums  of  money  as  she  shall  think  prop1 
er  after  they  or  either  of  them  shall  arrive 
at  legal  age,  or  the  Bald  trustee  may  other- 
wise use  or  apply  the  said  trust  estate  for 
their  benefit  in  case  she  shall  be  of  opinion 
that  the  same  will  be  safe  and  proper;  but 
she,  the  said  trustee,  may  retain  control  of 
the  whole  income  for  the  time  being,  or 
whenever  in  her  Judgment  the  Interest  of 
such  devisees  would  be  promoted  by  so  do- 
ing. In  case  of  the  decease  of  my  wife,  or 
other  inability  to  act  as  such  trustee,  then 
the  trust  and  powers  herein  created  shall  de- 
volve upon  a  trustee  to  be  appointed  by  the 
court  of  common  pleas  No.  1  of  the  county 
of  Allegheny.'  The  widow  afterwards  mar- 
ried M.  P.  Schrenkle.  The  two  granddaugh- 
ters married  men  by  the  name  of  Horn- 
berger.  After  the  three  grandchildren  came 
of  age,  the  trustee,  Agnes  Schrenkle,  on 
May  29,  1895,  executed  a  deed  to  them  for 
the  trust  property,  each  to  have  the  one  un- 
divided third  part.  In  that  deed  she  recites 
the  will  and  trust,  and  describes  the  prop- 
erty, and  says:  'And  whereas  said  Agnes 
A.  Schrenkle,  trustee  as  aforesaid,  is  of  opin- 
ion that  it  is  safe  and  proper  to  use  and  ap- 


ply said  trust  estate  for  the  benefit  of  said 
cestuls  que  trustent  by  conveying  to  each  of 
them  the  one  undivided  third  of  said  land 
above  described,  and  that  no  reason  remains 
for  the  further  continuance  of  said  trust, 
and  it  is  for  the  Interest  and  advantage  of 
each  of  said  cestuls  que  trustent  that  the 
same  should  be  so  conveyed.'  In  pursuance 
thereof  the  deed  was  executed,  and  signed 
by  her  as  'trustee.'  The  deed  is  strictly  in 
conformity  to  the  words,  terms,  and  condi- 
tions of  the  trust,  as  to  the  discretionary 
powers  of  the  trustee,  contained  in  the  will. 
It  was  expressly  executed  in  pursuance  of 
the  trust 

"Had  she  power  to  execute  this  deed? 
The  duration  of  the  trust  is  not  expressly- 
declared  In  the  will.  If  It  was  intended  to  be 
perpetual,  it  would  be  against  the  policy  of 
the  law,  and  fail.  In  that  event  eacb  of  the 
grandchildren  would  have  taken  a  vested  fee 
simple  to  the  one  undivided  third,  the  same 
as  declared  in  the  deed.  But  I  do  not  think 
the  trust  was  to  be  perpetual.  From  the 
language  and  terms  used,  I  think  it  was  to 
continue  only  until  the  grandchildren  came 
of  lawful  age.  That  view  harmonizes  with 
all  the  expressions  used.  The  provision  for 
the  common  pleas  appointing  a  successor 
strongly  sustains  this  view.  'In  case  of  the 
decease  of  my  wife,  or  other  inability  to  act 
as  such  trustee,'  evidently  refers  to  the  mi- 
nority of  the  grandchildren. 

"One  clause  in  the  will  may  raise  some 
doubt  or  uncertainty.  The  trust  is  for  the 
use,  benefit  and  behoof  of  the  three  grand- 
children, 'and  the  survivor  or  survivors  of 
them  and  their  lawful  issue,'  but  subject  to 
the  control  of  the  said  trustee,  and  not  sub- 
ject to  the  control,  contracts,  or  liabilities 
of  the  said  grandchildren.  The  words  their 
lawful  issue'  do  not  refer  to  the  lawful  is- 
sue of  the  survivor,  but  the  lawful  issue  of 
one  that  might  die  before  coming  to  lawful 
age.  In  other  words,  the  trust  was  for  the 
use,  benefit,  and  behoof  of  the  three  grand- 
children, to  the  survivor  or  survivors  and 
the  lawful  issue  of  such  as  may  decease  be- 
fore coming  of  age.  If  one  or  two  died  be- 
fore coming  of  age,  not  having  lawful  Issue, 
the  trust  was  then  for  the  benefit  of  the  sur- 
vivors or  survivor  and  the  lawful  Issue  of 
the  deceased.  The  subsequent  clause  In  the 
trust  confirms  this  view.  The  trust  was  'for 
the  maintenance,  education,  and  benefit  of 
my  said  three  grandchildren,  and  for  the  im- 
provement of  their  said  trust  estates,  *  *  • 
with  power  to  aid  any  one  or  all  of  them  by 
paying  to  them,  or  any  one  of  them,  smb 
sums  of  money  as  she  shall  think  proper 
after  they  or  either  of  them  shall  arrive  at 
legal  age.'  Then  follows  the  other  clause, 
on  which  the  deed  was  made:  'Or  the  said 
trustee  may  otherwise  use  or  apply  the  said 
trust  estate  for  their  benefit  in  case  she 
shall  be  of  the  opinion  that  the  same  will 
be  safe  and  proper.'  All  these  expressions 
seem  to  contemplate  that  the  trust  shall  con- 
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tlnue  during  the  minority  of  the  grand- 
children, and  may,  when  they  arrive  at  legal 
Age,  be  terminated  by  the  trustee  If  she  be- 
lieve it  to  be  safe  and  proper  for  them. 

"We  believe,  for  the  reasons  given,  that 
the  law  is  with  the  plaintiffs,  on  the  case 
stated.  It  is  therefore  ordered  that  judg- 
ment be  entered  for  the  plaintiffs  against  the 
defendant  on  the  case  stated,  for  $3,650, 
with  interest  thereon  from  June  22,  1895, 
with  costs  of  suit" 

Frank  Thompson,  for  appellant.  John  D. 
Shafer,  for  appellees. 

PER  CURIAM.  The  questions  presented 
In  this  case  stated  were  fully  considered  and 
rightly  disposed  of  by  the  learned  judge  of 
the  court  below,  and  the  judgment  Is  affirm- 
ed on  his  opinion.    Judgment  affirmed. 


COLUMBUS  LAND  CO.  t.  McNALLY. 
(Suoreme  Court  of  Pennsylvania.  Nov.  8,  1895.) 
Actios  bt  Cobpobation — Subscription  to  Stock 
— Defenses. 
In  an  action  on  a  contract  of  subscription 
to  a  corporation,  an  affidavit  of  defense  admit- 
ting that  defendant  wrote  his  name  to  the  con- 
tract, bat  stating  that  he  did  not  fill  out  any 
number  of  shares  in  the  company  which  he  was 
willing  to  take,  and  not  denying  that  he  wrote 
opposite  his  name  the  figures  appearing  on  the 
contract  indicating  the  amount  of  the  stock  for 
which  he  subscribed,  is  Insufficient. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county. 

Action  by  the  Columbus  Land  Company 
against  James  A  McNally  on  a  contract  of 
subscription  to  the  stock  of  said  company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

The  affidavit  of  defense  was  as  follows: 

"Personally  before  me  came  James  A.  Mc- 
Nally, the  defendant  In  this  case,  and,  being 
by  me  duly  sworn,  says  that  he  has  a  just  and 
legal  defense  to  the  whole  of  plaintiff's  claim, 
the  nature  of  which,  among  other  things,  is 
as  follows:  'It  1s  not  true  that  I  agreed  to 
subscribe,  and  did  subscribe,  for  twenty  (20) 
snares  of  the  capital  stock  of  the  Columbus 
Land  Company,  of  the  par  value  of  fifty  dol- 
lars ($50.00)  a  share.  It  Is  true  that  I  wrote 
my  name  to  the  paper  dated  March  9,  1S93, 
of  which  a  copy,  I  believe,  is  annexed  to  the 
affidavit  of  claim;  but  I  did  not  fill  out  any 
numtier  of  shares  in  the  company  which  I  was 
willing  to  take.  I  signed  the  paper  without 
any  examination  of  its  contents,  and  with  the 
understanding  that  it  was  a  paper  to  be  used 
as  a  feeler  to  see  how  many  persons  were 
willing  to  go  together  and  raise  sufficient 
money  to  purchase,  as  I  understood,  a  lot  on 
Penn  avenue.  In  the  city  of  Pittsburgh,  for  use 
as  a  club  house  for  the  Columbus  Club.  After 
I  signed  the  paper,  it  seems  some  person, 
without  my  knowledge  or  consent,  has  filled 
out  the  twenty  (20)  shares  of  stock  for  me; 
•nd  subsequently,  without  my  knowledge  or 


consent,  and  some  six  (6)  months  after  I  bad 
signed  the  paper,  an  application  was  made  for 
a  charter  for  a  company,  having  for  its  pur- 
pose the  purchase  and  sale  of  real  estate,  and 
also  the  holding,  leasing,  and  selling  of  real 
estate.  I  was  not  consulted  about  the  forma- 
tion of  the  company,  nor  the  purpose  for  which 
it  was  to  be  organized;  and  I  gave  no  author- 
ity to  any  one  for  me  to  assent  to  the  organi- 
zation of  any  such  company  with  any  such 
powers.  I  deny  that  I  attended  any  of  the 
meetings  of  the  stockholders  of  the  Columbus 
Land  Company.  As  I  believe,  I  did  not  re- 
ceive any  notices  or  any  calls  for  payments  to 
stock  of  the  Columbus  Land  Company.  For 
several  years  prior  to  1893  there  had  been 
efforts  made  by  members  of  the  Columbus 
Club  in  reference  to  the  purchase  of  property 
for  a  club  house,  but,  as  I  always  understood, 
the  purchase  was  to  be  by  the  club  itself,  and 
was  to  be  the  property  which  I  thought  to  be 
peculiarly  fitted  for  such  a  purpose,  on  Penn 
avenue.  I  never  authorized  the  purchase  of 
the  present  property  on  Sixth  avenue,  and  I 
did  not  approve  of  the  same,  and  I  did  not 
subscribe  to  any  company  to  aid  in  the  pur- 
chase of  such  property,  and,  so  far  as  I  was 
concerned,  I  opposed  the  purchase  of  the  Sixth 
avenue  property.' " 

James  A.  Pierce  and  Watson  &  McCleave, 
for  appellant.  A  V.  D.  Watterson  and  A  B. 
Reld,  for  appellee. 

PER  CURIAM.  While  the  defendant  ad- 
mits that  he  "wrote"  his  name  to  the  paper,  a 
copy  of  which  is  annexed  to  the  affidavit  of 
claim,  he  says  he  did  not  fill  out  any  number 
of  shares  In  tbe  company  which  he  was  willing 
to  take;  but  he  does  not  deny  that  he  wrote, 
opposite  his  name  in  the  money  column, 
"1000,"  indicating  that  the  amount  or  par 
value  of  the  stock  for  which  he  subscribed  was 
$1,000.  The  affidavit  of  defense  is  evidently 
evasive,  and  the  court  below  was  clearly  right 
in  treating  It  as  Insufficient.  Judgment  af- 
firmed. 


FRAIM  v.  LANCASTER  COUNTY. 

(Supreme  Court  of  Pennsylvania.     Oct  7, 1895.) 

Local  Act— Repeal  bt  General  Act. 

1.  The  rule  that  a  general  affirmative  act. 
without  express  words  or  repeal,  will  not  repeal 
a  previous  special  or  local  act  on  the  same  sub- 
ject, even  though  the  two  be  inconsistent,  is  not 
a  rule  of  positive  law,  but  one  of  construction 
only. 

2.  Act  May  23,  1893,  recites  in  the  preamble 
that  "whereas  no  uniform  fee  bill  for  the  several 
counties  throughout  the  commonwealth  now  ex- 
ists relating  to  '  magistrates  and  constables,  and 
then  enacts  that  there  shall  be  uniformity 
throughout  the  commonwealth  in  such  charges, 
and  that  thtir  fees  shall  be  "as  follows."  Held 
that  in  view  of  such  preamble  and  enactment,  a 
subsequent  clause  repealing  all  acts  inconsistent 
with  these  provisions  extends  to  the  repeal  of  lo- 
cal and  special  as  well  as  of  general  acts. 

Appeal  from  court  of  common  pleas,  Lan- 
caster county;    Livingston,  Judge. 
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Action  by  H.  H.  Fralm  against  the  county 
of  Lancaster.  From  a  judgment  for  plaintiff 
for  a  part  of  his  claim,  he  appeals.    Reversed. 

The  act  of  April  2,  1868  (P.  L.  p.  3),  related 
In  part  to  the  fees  of  the  aldermen,  justices 
of  the  peace,  and  constables  elected  or  ap- 
pointed in  Lancaster  county.  The  act  was 
local  to  Lancaster  and  certain  other  enu- 
merated counties  of  the  state.  The  act  of 
May  23,  1803  (P.  L.  p.  117),  was  by  its  terms 
and  title  an  act  "to  regulate  and  establish 
the  fees  to  be  charged  by  Justices  of  the 
peace,  aldermen,  magistrates  and  constables 
In  this  commonwealth."  It  recited  that  no 
general  fee  bill  had  been  enacted  since  the 
act  Increasing  the  jurisdiction  of  justices, 
and  that  no  uniform  fee  bill  for  the  Justices 
of  the  peace,  magistrates,  aldermen,  and  con- 
stables existed  throughout  the  common- 
wealth; and  it  enacted  specific  fees  for  all 
the  services  of  all  these  officers,  to  the  end, 
as  was  expressly  stated,  "that  there  shall  be 
uniformity  throughout  the  commonwealth  in 
the  charges  of  justices  of  the  peace,  alder- 
men, magistrates  and  constables." 

Under  these  conditions,  it  was  contended 
by  the  plaintiff,  a  constable  of  the  county  of 
Lancaster,  that  his  fees  were  to  be  regulated 
by  the  new  and  general  act,  and  to  determine 
this  question  the  facts  were  set  forth  In  a 
case  stated  between  him  and  the  county. 
The  court  below,  in  an  opinion  filed  by  Liv- 
ingston, p.  j.,  held  tJ&at  the  general  act  of 
18U3  did  not  repeal  the  local  act  of  1863,  and 
entered  judgmeut  for  only  so  much  of  the 
claim  as  was  in  accordance  with  that  act, 
refusing  to  enter  Judgment  for  the  increased 
amount  which  would  have  been  due  had  the 
fees  been  prescribed  by  the  general  act  of 
1883. 

Brown  &  Hensel,  for  appellant.  George  A. 
Lane  and  Thos.  Whltson,  for  appellee. 

MITCHELL,  J.  The  question  of  the  re- 
peal of  a  statute  by  a  later  one  is  essentially 
a  question  of  legislative  Intent.  While,  there- 
fore, the  rule  undoubtedly  is,  as  the  learned 
court  below  held,  that  a  general  affirmative 
act,  without  express  words  of  repeal,  will 
not  repeal  a  previous  special  or  local  act  on 
the  same  subject,  even  though  the  provisions 
of  the  two  be  inconsistent,  yet  it  is  never  to 
be  lost  sight  of  that  it  is  not  a  rule  of  posi- 
tive law,  but  of  construction  only,  adopted, 
as  our  Brother  Williams  accurately  expresses 
it  in  Com.  v.  Macferron,  152  Pa.  244,  25  Atl. 
556,  "In  order  to  settle  judicially  the  legis- 
lative Intent,  in  the  absence  of  words  declar- 
ing such  intent"  In  accordance  with  this 
rule,  the  presumption  Is  that  the  act  of  May 
23,  1803  (P.  L.  p.  117),  being  a  general  act, 
does  not  repeal  the  act  of  April  2,  1868  (P. 
L.  p.  3),  which  is  clearly,  as  held  by  the 
learned  court  below,  a  local  or  special  stat- 
ute. But,  equally  in  accordance  with  the 
purpose  and  limitations  of  the  rule,  such  pre- 
sumption must  give  way  to  a  plain  manifes- 


tation of  a  different  legislative  intent.     Of 
such  intent  the  act  of  1893  leaves  no  room  for 
doubt.    The  preamble  is:    "Whereas,  no  gen- 
eral fee  bill  for  Justice  of  the  peace  has  been 
enacted  since  the  act  increasing  the  jurisdic- 
tion of  Justices;  and  whereas  no  uniform  fee 
bill  for  the  several  counties  throughout  the 
commonwealth  of  Pennsylvania  now  exists 
relating  to  justices  of  the  peace,  magistrates, 
aldermen  and  constables."    The  natural  of- 
fice of  a  preamble  being  to  set  out  the  mis- 
chief of  existing  law  which  is  Intended  to  be 
remedied,  nothing  could  be  clearer  than  the 
mischief  here  recited,— the  want  of  a  "uniform 
fee  bill  for  the  several  counties  throughout 
the  commonwealth";    1.  e.  the  existence    of 
local  and  special  fee  bills  in  the  different 
counties,   to  the  destruction    of    unformity. 
Then  follows  the  enactment,  which  Is  equal- 
ly clear:  "Therefore  be  It  enacted,"  etc.,  "that 
there  shall  be  uniformity  throughout  the  com- 
monwealth in  the  charges  of  justices  of  the 
peace,  aldermen,  magistrates  and  constables, 
and  that  their  fees  shall  be  as  follows,"  etc. 
Uniformity  throughout    the    commonwealth 
means  in  each  and  every  county  thereof,  ami 
the  legislative  intention  would  have  been  no 
more  clearly  manifested  to  that  effect  had 
that  form  of  expression  been  used.   Both  the 
preamble  and  the  enactment  Indicate  beyond 
doubt  that  when,  in  section  3,  all  acts  and 
parts  of  acts  inconsistent  with  these  provi- 
sions were  repealed,  the  repeal  was  meant 
to  Include  local  and  special  as  well  as  gen- 
eral acts.     To  hold  otherwise  would  be   to 
perpetuate  the  very  mischief  set  forth  in  the 
preamble,  and  to  nullify  the  force  of  the  en- 
actment which  was  meant  to  cure  it    Judg- 
ment reversed,  and  judgment  directed  to  he 
entered  on  the  case  stated  for  the  appellant, 
for  $23.95. 


DOUGHERTY  v.  PHILADELPHIA  &  It. 
R.  CO. 

(Supreme  Court  of  Pennsylvania.    Oct  7,  1893.) 

Actiok  against  Railroad  Compast— Neolioexcc 

— Carrying  or  Explosive — Rules  op 

Company— Admissibility. 

1.  Rules  issued  by  defendant  company  arc 
not  admissible  to  show  negligence  on  the  part 
of  its  employes  in  acting  in  disregard  thereof 
when  it  appears  that  they  were  not  placed  in  the 
hands  of  the  employes  until  after  the  accident,  al- 
though they  in  terms  provided  that  they  sboulj 
take  effect  on  a  date  previous  to  the  acts. 

2.  It  is  error  to  exclude  oral  evidence  that 
the  mips  were  not  distributed  at  the-  date  of  the 
accident,  on  the  ground  that  the  receipts  signed  bv 
the  employes  on  receiving  the  rules  are  the  best 
evidence  as  to  the  date  at  which  each  employe  re- 
ceived his  copy. 

Appeal  from  court  of  common  pleas,  Nor- 
thumberland county;    Jeremiah  Lyons,  Judge. 

Action  by  Miles  Dougherty  against  the  Phil- 
adelphia &  Heading  Railroad  Company.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
Reversed. 
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S.  P.  Wolverton  and  C.  M.  Clement,  for  ap- 
pellant P.  A.  Mahan  and  James  Scarlet,  for 
appellee. 

WILLIAMS,  J.  The  accident  from  which 
the  plaintiff  in  this  case  suffered  was,  to  say 
the  least,  an  extraordinary  one.  A  car  load- 
ed with  blasting  powder,  while  being  moved 
over  the  defendant's  railroad  as  part  of  one 
of  Its  freight  trains,  was  exploded.  The 
plaintiff's  house,  which  stood  68  feet  below 
the  track,  and  at  a  distance  of  400  feet  from 
It.  was  affected  by  the  explosion.  His  fur- 
niture was  damaged,  and  his  wife  quite  seri- 
ously hurt  This  action  was  brought  to  re- 
cover for  the  loss  sustained  by  him.  The  de- 
fense alleged  that  the  accident  was  unavoid- 
able, and,  if  unsuccessful  in  this  position,  that 
the  injury  complained  of  was  not  a  natural 
or  probable  result  of  the  accident,  which  It 
was  the  duty  of  the  company  to  foresee  and 
provide  against.  Both  questions  were,  upon 
the  evidence  in  this  case,  questions  of  fact 
for  the  jury;  and  the  sixth  assignment  of  er- 
ror, which  asked  a  binding  instruction  in  fa- 
vor of  the  defendant,  cannot  therefore  be  sus- 
tained. Whether  the  explosion  was  an  una- 
voidable accident,  or  was  due  to  the  defend- 
ant's negligence,  was  not  a  question  of  law; 
and  the  learned  judge  was  right  In  submit- 
ting it,  upon  the  evidence,  to  the  decision  of 
the  Jury.  Nor  do  we  think  that  Just  com- 
plaint can  be  made  at  the  manner  In  which 
the  question  was  presented  to  them. 

The  serious  questions  for  the  appellee  are 
presented  by  the  first  and  second  assignments 
of  error.  On  the  trial  the  plaintiff  undertook 
to  show  affirmatively  the  negligence  of  the 
defendant's  employes  by  showing  that,  In 
placing  the  car  containing  the  powder  in  the 
train,  they  disregarded  the  rules  the  company 
had  provided  for  their  guidance.  It  appear- 
ed that  one  set  of  rules  had  been  In  force  up 
to  some  time  in  May,  1888.  Another  set  had 
been  adopted  by  the  officers,  which  had  been 
intended  to  take  effect  on  the  1st  day  of 
May,  18S8,  but  which,  for  some  reason,  had 
not  been  promulgated  until  after  the  20th. 
The  accident  happened  on  the  evening  of  the 
5th  of  May,  1888.  The  plaintiff  offered  the 
latter  set  of  rules,  regulating  the  making  up 
of  trains,  the  signals  to  be  used,  and  the  pre- 
cautions to  be  taken  in  case  of  the  parting  of 
a  train  while  on  Its  Journey,  on  the  suppo- 
sition that  they  were  In  actual  use  on  the  5th 
of  May.  It  appeared,  however,  that  they 
were  not  distributed  or  placed  in  the  hands 
of  employes  until  near  the  close  of  the  month. 
For  this  reason  the  learned  judge  rightly  re- 
jected them.  They  were  again  offered,  with- 
out any  accompanying  testimony  as  to  the 
time  of  their  delivery,  and  were  admitted, 
notwithstanding  the  testimony  that  had  been 
previously  given  upon  this  subject,  tending 
to  show  that  the  actual  delivery  of  these 
roles  to  the  employes  did  not  take  place  till 
about  the  26th  of  the  month.  The  reason 
given  for  this  action  by  the  learned  judge 


was  that  the  book  of  rules  bore  on  its  first 
page  a  statement  that  the  rules  contained  in 
it  were  to  take  effect  May  1,  1888,  and  that 
it  was  to  supersede  the  book  of  rules  dated 
January  1, 1876.  This  he  held  to  be  evidence 
prima  facie  that  the  rules  offered  were  in  full 
force  on  the  1st  day  of  May,  1888.  But  the 
testimony  which  had  been  given  to  the  court 
In  support  of  the  offer  of  the  same  set  of 
rules  was  In  tne  case.  Upon  its  practically 
conclusive  showing  that  these  rules  were  not 
in  force  at  the  time  of  the  accident,  the  learn- 
ed judge  had  rejected  them,  and  sealed  a  bill 
of  exceptions  to  his  ruling,  at  the  request  of 
the  plaintiff.  Unless  testimony  fauiy  over- 
coming the  effect  of  that  on  which  his  rejec- 
I  tion  of  the  book  of  rules  bad  been  based  was 
;  presented  for  his  consideration,  or  he  had 
i  become  convinced  that  his  rejection  of  the 
j  book  was  an  error,  his  admission  of  it  was 
|  inconsistent  with  his  former  ruling,  and  it 
was  in  the  face  of  the  testimony  already  on 
the  record.  It  was  erroneous,  and  requires 
us  to  sustain  the  first  assignment  of  error. 
For  the  same  reason  the  second  assignment 
must  be  sustained.  The  defendant  company 
offered  the  first  book  of  rules,  alleging  that 
the  rules  contained  in  it  were  in  force  on  the 
5th  day  of  May,  1888,  and  that  this  appeared 
in  the  testimony  of  the  plaintiff.  The  de- 
fendant also  called  witnesses  to  show  that 
the  book  of  1888  was  not  issued  to  the  em- 
ployes until  after  the  accident,  but  that  the 
book  of  1876  was  that  which  was  in  force  at 
that  time,  and  by  which  the  employes  were 
governed. 

In  the  course  of  the  examination  of  one  or 
more  of  these  witnesses,  it  appeared  that 
they  had,  on  receiving  the  new  book  of  rules, 
been  required  to  sign  a  receipt  therefor  In 
the  office  of  the  company  at  Tamaqua.  The 
learned  judge  rejected  the  offer,  holding  that, 
because  the  written  receipts  would  show  the 
exact  date  on  which  each  employe  received 
his  copy  of  the  new  rules,  the  company  was 
bound  to  produce  the  receipts,  and,  not  hav- 
ing done  so,  could  not  show  the  fact  that  the 
new  rules  were  not  In  force  on  the  5th  of 
May,  1888,  in  any  other  manner.  He  char- 
acterized the  receipts  of  the  employes  as  "the 
best  evidence  of  the  time  when  these  rules 
went  into  effect,"  although  the  receipts  only 
stated  when  the  copy  came  into  the  hands  of 
the  employe  who  signed  It.  When  they 
should  take  effect  was  for  the  company  to 
determine,  and  to  announce  by  some  general 
order  or  circular  letter,  such  as  one  of  the 
witnesses  testified  accompanied  each  book  of 
rules.  But  the  fact  that  the  new  rules  were 
not  In  force  and  had  not  been  put  in  the 
hands  of  the  employes  until  after  the  acci- 
dent happened  was  susceptible  of  proof  by 
the  testimony  of  any  one  who  knew  it  On 
the  part  of  the  plaintiff  the  only  evidence  for 
the  Jury  upon  this  subject  was  the  recital  on 
the  first  page  of  the  new  book  of  rules  that 
they  were  framed  to  take  effect  on  the  1st 
day  of  May,  1888.     To  this  prima  facie  show- 
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lng,  It  was  perfectly  competent  to  reply  that 
the  book  was  not  In  fact  put  In  the  bauds  of 
the  employes  for  use  until  a  later  period,  and 
that  on  the  5th  day  of  May,  when  the  acci- 
dent happened,  It  was  not  In  the  hands  of 
the  trainmen  who  had  charge  of  the  train  In 
which  the  car  load  of  powder  was.  The  ex- 
act date  when  the  new  rules  went  into  oper- 
ation was  not  important  The  question  was, 
were  they  In  operation  on  the  5th  day  of 
May?  A  violation  of  the  rules  in  force  at 
the  time  would  be  evidence  upon  the  question 
of  negligence  on  the  part  of  the  employes 
which  the  court  could  not  withhold  from  the 
jury.  It  might  not  be  conclusive,  but  upon 
the  subject  of  its  competency  the  learned 
trial  judge  was  right  It  became  important, 
therefore,  to  inquire  what  rules  were  in  fbrce 
when  the  train  to  which  the  accident  hap- 
pened was  made  up,  and  were  the  rules  In 
force  at  the  time  substantially  followed  by 
the  persons  in  charge  of  the  train.  If  so, 
negligence  would  not  ordinarily  be  imputable 
to  them.  The  result  of  the  rulings  brought 
to  our  attention  by  the  first  and  second  as- 
signments of  error  was  that  the  jury  had 
necessarily  to  determine  this  question  of  the 
negligence  of  the  trainmen  in  the  manage- 
ment of  their  train  by  the  application  of  a 
set  of  rules  which  were  not  in  force  at  the 
time,  and  the  requirements  of  which  they  were 
not  bound  to  know  or  obey.  To  what  ex- 
tent this  mistake  controlled  the  verdict  it  is 
not  possible  now  to  determine,  but  that  It 
may  have  influenced  It  Is  a  sufficient  reason 
for  reversing  the  judgment  The  other  as- 
signments of  error  are  overruled.  The  judg- 
ment is  reversed,  and  a  venire  facias  de  novo 
awarded. 


COMMONWEALTH  v.  BOWMAN. 
(Supreme  Court  of  Pennsylvania.     Oct.  7,  1895.) 

Criminal  Law  —  Review  ox  Appeal, —  Harmless 
Error. 
An  error  by  the  court  in  saying  that  five 
witnesses  bad  testified  to  a  certain  fact  when  but 
two  had  done  so  is  not  ground  for  reversal  when 
there  would  have  been  no  necessary  conflict  in 
their  testimony  if  ail  such  witnesses  had  so  tes- 
tified, and  their  statements  would  have  corre- 
sponded exactly  with  that  of  the  appellant. 

Appeal  from  court  of  oyer  and  terminer,  Lu- 
zerne county;   John  Lynch,  Judge. 

William  P.  Bowman  was  convicted  of  mur- 
der in  the  first  degree,  and  appeals.    Affirmed. 

T.  R.  Martin,  Joseph  Moore,  and  J.  D.  Parn- 
ham,  for  appellant  D.  A.  Fell,  Jr.,  Dist 
Atty.,  and  John  M.  Garman,  for  the  Common- 
wealth. 

FELL,  J.  It  was  admitted  that  the  appel- 
lant was  present  when  the  murder  of  which 
he  was  convicted  was  committed.  The  fatal 
shot  was  fired  either  by  him  or  by  his  com- 
panion, Metzgar.  He  testified  that  Metzgar 
did  the  shooting,  that  there  was  no  prear- 
rangement  or  concert  of  action  between  them, 


that  he  had  no  previous  knowledge  of  Mete- 
gar's  intention,  and  that  he  ran  when  the 
first  shot  was  fired,  and  was  followed  by 
Metzgar,  who  overtook  and  passed  him.  Two 
witnesses  whose  attention  was  attracted  by 
the  noise  of  the  first  discharge  of  the  pistol 
saw  the  shots  afterwards  fired,  and  observed 
the  movements  of  the  parties  at  the  time. 
Two  who  did  not  witness  the  shooting  saw 
Bowman  and  Metzgar  as  they  ran  from  the 
scene  of  the  murder.  Another  heard  the 
shots,  but  saw  nothing  of  the  occurrence. 
Speaking  of  these  five  witnesses,  the  learned 
judge,  in  charging  the  jury,  said:  "Rother- 
mal,  Disque,  and  Turner  (the  two  last  you 
will  remember,  were  in  the  field,  cutting 
corn),  and  Sulslnger  and  Nagle,  who  were  In 
the  gondola  car,  state  that  when  they  saw  the 
two  men  running  from  the  scene  of  the  shoot- 
ing the  heavier  man  was  ahead,— was  before  * 
the  other  one;  and  it  is  testified  that  Metz- 
gar was  the  heavier  man."  This  statement 
was  Inaccurate,  as  only  two  of  the  witnesses, 
Sulslnger  and  Nagle,  bad  so  testified.  The 
others  had  witnessed  a  part  of  the  occur- 
rence, but  had  not  seen  Bowman  and  Metzgar 
running  from  the  scene.  This  Inaccuracy  Is 
the  subject  of  the  third  assignment  of  error, 
and  to  it  the  elaborate  and  able  argument  of 
the  appellant's  counsel  Is  mainly  directed. 
The  error  complained  of  was  not  in  misstat- 
ing the  testimony  as  to  an  alleged  occurrence, 
but  In  saying  that  five  witnesses  had  testified 
to  It  when  but  two  had  done  so.  The  fact 
was  not  in  dispute.  The  appellant  had  ad- 
mitted that  as  they  ran  from  the  scene  of  the 
murder  he  was  in  advance  of  Metzgar.  The 
effect  of  the  error,  then,  was  not  to  establish 
a  fact  prejudicial  to  the  defense,  and  it  was 
harmless,  unless  it  tended  to  weaken  the  de- 
fense by  raising  an  apparent  contradiction 
in  the  testimony  as  to  other  material  matters. 
Neither  Bowman  nor  Metzgar  was  identified 
by  any  of  the  witnesses  except  by  their  ap- 
parent size.  Bowman  was  the  smaller. 
Disque  had  testified  that  the  larger  man  had 
the  revolver,  and  did  the  shooting,  and  that 
the  smaller  man  ran  after  the  first  shot  To 
some  extent  this  testimony  was  confirmed  by 
Rotbermal,  and  the  testimony  of  these  two 
witnesses  harmonized  with  and  tended  to 
strengthen  Bowman's  statement  Under  all 
the  testimony,  it  was  probable  that  the  one  of 
these  two  men  who  remained  longer  commit- 
ted the  murder  and  robbery.  The  effort  of 
the  defense  was  to  show  that  Bowman  left 
the  scene  first  Its  weakness  was  In  the  fact, 
which  was  established  beyond  dispute,  that 
at  a  point  40  or  50  yards  from  the  place 
where  the  crime  was  committed,  and  when 
they  were  both  running  to  effect  their  escape. 
Bowman  was  behind  Metzgar.  His  explana- 
tion was  that  be  had  stopped  to  see  what 
Metzgar  was  doing,  and  had  been  overtaken 
by  him.  The  occurrences  of  which  the  wit- 
nesses spoke  were  distinct,  and  it  is  only  by 
blending  them  into  one  that  any  uncertainty 
or  doubt  arises.     Three  witnesses  testified  to 
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That  to*  place  at  the  time  the  shots  were 
fixed,  and  two  to  the  position  of  the  parties 
at  the  time  of  their  flight  It  was  of  the  lat- 
ter that  the  learned  Judge  spoke.  If  all  of 
these  witnesses  had  testified  as  they  were  er- 
roneously stated  to  hare  done,  the  defense 
would  not  have  been  weakened  thereby,  as 
there  would  have  been  no  necessary  conflict 
In  their  testimony,  and  their  statements  would 
hare  corresponded  exactly  with  that  of  the 
appellant  A  misstatement  in  the  charge  of 
material  evidence,  which  may  have  injured 
the  accused,  is  ground  for  reversal;  and  it 
need  not  appear  that  It  did  prejudice  the  de- 
fense; it  Is  sufficient  if  it  may  reasonably 
hare  had  such  an  effect.  But  there  Is  no 
ground  for  reversal  where  the  error  Is  harm- 
less, and  could  not  have  misled  the  jury.  It 
is  unnecessary  to  consider  the  remaining  as- 
signments in  detail.  We  find  no  adequate 
reason  for  sustaining  any  of  them.  The  trial 
was  carefully  conducted,  and  the  charge  con- 
tains a  full  and  fair  presentation  of  the  de- 
fense The  judgment  is  affirmed,  and  it  is 
directed  that  the  record  be  remitted,  in  order 
that  the  sentence  may  be  carried  Into  execu- 
tion according  to  law. 


BABNSDALL  v.  BARNSDALL. 

'Supreme  Court  of  Pennsylvania.  Nov.  4,  1886.) 
Ditokcs— Cruel  and  Barbarous  Tbbatmbnt. 

LAct  May  8,  1854,  authorizing  the  grant 
of  a  diyorce  on  the  application  of  the  husband 
fhere  the  wife  has  by  cruel  and  barbarous  treat- 
wnt  of  him  rendered  his  condition  intolerable,  or 
lite  burdensome,  does  not  require  that  the  acts 
"f  the  wife  shall  be  such  as  to  endanger  the  hus- 
band's life. 

2.  In  determining  whether  there  was  cruel 
ud  barbarous  treatment  within  the  meaning  of 
the  statute,  the  whole  conduct  of  the  wife  to- 
wards ber  husband  during  the  period  of  the  al- 
leged ill  treatment  should  be  considered,  and 
«Tidence  descriptive  of  it  is  admissible. 

Appeal  from  court  of  common  pleas,  Mc- 
Kean  county;  A.  6.  Olmsted,  Judge. 

Petition  by  Theodore  N.  Barnsdall  against 
touiaa  A  Barnsdall  for  a  divorce.  From  a 
decree  for  defendant,  libelant  appeals.  Re- 
used. 

Berry  &  Edgett,  M.  F.  Elliott,  and  MuUln 
4  Mullln,  for  appellant  R.  B.  Stone,  for  ap- 
pellee. 

McCOLLUM,  J.  The  learned  judge  of  the 
"'art  below  thought  the  libelant  was  not  en- 
titled to  a  divorce  from  his  wife  under  the 
*«  of  Hay  8,  1854  (P.  L.  644),  unless  he 
•bowed  that  her  treatment  of  him  endan- 
gered his  life.  'While  this  was  his  view  of 
'he  law  governing  the  case,  he  considered 
'hat  the  respondent  had  done  all  she  could 
to  render  the  condition  of  the  libelant  "miser- 
able and  wretched,"  and  that  It  would  be 
tater  tor  them  and  the  public  if  they  were 
dirorced.  In  short  the  learned  judge  would 
hire  gladly  submitted  the  case  to  the  jury 


If  he  had  believed  the  evidence  was  sufficient 
to  carry  It  there,  and  he  would  have  done  so 
in  the  hope  of  a  verdict  that  would  have  au- 
thorized a  severance  of  the  marital  relation 
between  the  parties.  These  conclusions  are 
drawn  from  the  charge,  in  which  the  rea- 
sons for  a  peremptory  Instruction  to  the  jury 
to  find  for  the  respondent  were  clearly  stated. 
While  we  do  not  question  the  soundness  of 
his  views  respecting  the  conduct  of  the  re- 
spondent we  cannot  concur  in  his  construc- 
tion of  the  statute  under  which  the  proceed- 
ing was  Instituted.  This  statute  expressly 
authorizes  the  court  of  common  pleas  of  the 
proper  county  to  grant  a  divorce  on  the  ap- 
plication of  the  husband,  where  his  wife  has, 
by  cruel  and  barbarous  treatment  of  him,  ren- 
dered his  condition  intolerable,  or  life  bur- 
densome. The  cruel  and  barbarous  treat- 
ment mentioned  in  the  statute  includes  acts 
which  endanger  life,  but  it  is  not  restricted 
to  them.  It  is  sufficient  that  the  wife's  treat- 
ment of  her  husband  renders  his  condition 
intolerable,  and  his  life  burdensome.  Jones 
v.  Jones,  66  Pa.  St  494,  and  Heilbron  v. 
Heilbron,  158  Pa.  St  297,  27  Atl.  907.  In 
the  case  before  us  the  libel,  as  amended,  con- 
forms to  the  provisions  of  the  statute  under 
which  the  proceeding  was  Instituted,  and  the 
material  averments  In  it  are  flatly  denied  by 
the  answer.  The  respondent  desiring  to  have 
the  issue  thus  formed  tried  by  a  jury,  it  was 
so  ordered  by  the  court,  and  a  trial  was  had, 
which  resulted  aa  above  stated.  We  do  not 
deem  it  necessary  to  consider  separately  each 
specification  which  calls  in  question  the  rul- 
ings upon  offers  of  evidence.  These  rulings 
appear  to  have  been  influenced  by  a  construc- 
tion which,  bb  we  have  already  seen,  was 
erroneous./'we  think  it  is  clear  that  In  cases 
of  this  character  whatever  directly  tends  to 
show  a  course  of  treatment  which  renders 
the  condition  of  the  libelant  intolerable,  and 
his  life  burdensome,  is  admissible.  We  think, 
too,  that  in  determining  whether  there  was 
cruel  and  barbarous  treatment  within  the 
meaning  of  the  statute  the  whole  conduct  of 
the  wife  towards  her  husband  during  the 
period  of  the  alleged  ill  treatment  should  be 
considered,  and  that  evidence  descriptive  of  it 
should  be  received.  Neither  the  court  nor 
the  jury  can  intelligently  and  justly  dispose 
of  the  case  without  the  assistance  which  such 
evidence  affords/  We  are  not  prepared  to  say 
that  any  errof^ras  committed  in  the  ruling 
complained  of  in  the  first  specification.  The 
rejected  offer  suggests  a  line  of  Inquiry  which 
might  create  distinctions  and  produce  results 
not  within  the  letter  or  spirit  of  the  statute. 
Besides,  we  agree  with  the  learned  trial  judge 
that  It  was  for  the  Jury,  and  not  for  the  libel- 
ant to  say  whether  his  condition  was  ren- 
dered intolerable,  and  his  life  burdensome, 
by  the  treatment  he  received  from  his  wife. 
To  the  extent  that  the  rulings  complained  of 
are  in  conflict  with  the  views  herein  ex- 
pressed regarding  the  construction  of  the  act 
of  1854  and  the  evidence  relevant  and  ma- 
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terlal  to  the  Issue,  the  specifications  are  sus- 
tained. Judgment  reversed,  and  venire  facias 
de  novo  awarded. 


HALLOWELL  v.  LIERZ. 
(Supreme  Court  of  Pennsylvania.    Nov.  4, 1895.) 

Contract  fob  Advertising — Parol  Evidence— 
Representations  of  Agent. 
In  an  action  under  a  written  contract  for 
the  cost  of  advertising  in  plaintiff's  theater  pro- 
gramme, defendant  contended  that  he  signed  the 
contract  on  the  statements  of  plaintiff  s  agent 
that  he  would  furnish  him  theater  tickets,  and 
would  change  his  advertisement  when  desired. 
This  statement  was  not  in  the  written  contract 
when  signed  by  defendant,  but  the  agent  stated 
to  defendant  that  he  had  entire  control  of  the  mat- 
ter. The  contract  contained  a  positive  notice 
that  the  proprietors  of  the  programme  were  not 
bound  by  any  agreement  other  than  that  express- 
ed upon  the  face  of  the  contract,  and  stated  that 
no  verbal  agreement  would  be  recognised,  and 
the  contracting  parties  were  plaintiff  and  defend- 
ant. Held,  that  the  defense  based  on  such  state- 
ments by  plaintiff  could  not  prevail,  as  it  would 
involve  the  alteration  of  a  written  instrument 
by  parol. 

Appeal  from  court  of  common  pleas,  Phil- 
adelphia county;  Thomas  K.  Flnletter, 
Judge. 

Action  by  C.  E.  Hallowell,  trading  as  Hal- 
lowell  &  Co.,  against  Henry  Lierz,  upon  a 
written  contract  for  advertising  In  the  Na- 
tional Theater  programme,  of  which  plain- 
tiff  was  the  owner  and  publisher.  From  a 
Judgment  for  defendant,  plaintiff  appeals. 
Reversed. 

J.  Martin  Rommel,  for  appellant.  J.  Camp- 
bell Lancaster  and  Wm.  Henry  Lex,  for  ap- 
pellee. 

GREEN,  J.  The  defendant  resists  pay- 
ment of  the  plaintiff's  claim  because  he  says 
the  plaintiff's  agent  promised  to  send  him 
two  theater  tickets  every  week,  and  said 
that  he  could  change  his  advertisement 
whenever  he  wanted  to.  This  was  not  con- 
tained in  the  written  contract,  and  the  de- 
fendant testified  that,  when  he  called  the 
attention  of  the  agent  to  the  omission,  the  lat- 
ter replied  that  he  was  the  "boss  of  the  pro- 
gramme," and  "I  am  the  man  who  Is  run- 
ning this  business."  It  is  apparent,  there- 
fore, that  the  omitted  part  of  the  contract 
was  not  left  out  of  the  Instrument  by  any 
mistake  or  by  any  fraud.  The  defendant  knew 
it  was  not  In  before  and  at  the  time  he 
signed  it,  and  he  accepted  the  agent's  asser- 
tion that  he  was  the  "boss"  as  a  sufficient 
provision  for  the  absence  of  the  omitted  term 
of  the  contract.  But  the  contract  contained 
on  its  face  In  plain  words  a  positive  notice 
that  "the  publishers  are  not  bound  by  any 
agreement  other  than  that  expressed  on  the 
face  of  this  contract";  also  the  words,  "No 
verbal  agreement  recognized."  And  the  con- 
tracting parties  were  "Hallowell  &  Co.,  Pub- 
lishers," and  "Henry  Lierz."  The  contract 
was  a  direction  to  Hallowell  &  Co.,  signed 


by  Lierz,  to  Insert  his  advertisement  In  the 
National  Theater  programme  for  40  weeks, 
at  $2  a  week.  The  defense  was  that  tbe 
agent  who  made  the  contract  said  he  was  the 
"boss  of  the  programme,"  and  that  he  agTeed 
to  send  the  defendant  two  theater  tickets 
weekly,  and  that  the  defendant  might  change 
his  advertisement  whenever  he  wished,  noth- 
ing of  which  appeared  in  the  contract,  and 
the  whole  of  which  was  supported  only  by 
the  oath  of  the  defendant,  and  flatly  contra- 
dicted by  the  other  party.  To  allow  such  a 
defense  to  prevail  against  such  a  contract, 
and  in  the  circumstances  stated  by  the  de- 
fendant, would  be  simply  to  revolutionize  the 
law  as  to  the  alteration  of  written  Instru- 
ments by  parol  as  it  has  been  settled  by  all 
our  modern  cases.  In  Thomas  v.  Loose,  114 
Pa.  St  36,  6  Atl.  326,  we  refused  to  permit 
just  such  a  defense  to  be  made  to  a  written 
contract,  which  contained  a  similar  notice  to 
the  one  appearing  on  this  Instrument.  In 
an  elaborate  opinion  by  our  late  Brother 
Trunkey,  the  whole  subject  was  reviewed 
carefully,  and  the  Judgment  was  reversed, 
because  the  court  below  had  permitted  the 
parol  testimony  to  go  to  the  Jury  in  circum- 
stances very  like  the  present  The  assign- 
ments of  error  are  all  sustained.  Judgment 
reversed,  and  new  venire  awarded. 


BLOOD  v.  CREW  LEVICK  CO.  (two  cases). 

(Supreme  Court  of  Pennsylvania.     Oct  7.  1895.) 

Bale  or  Land— Assumption  of  Mortgage — Lia- 
bility of  Vendee. 

1.  A  clause  in  a  deed  reading,  "It  ia  hereby 
agreed  between  the  parties"  that  the  party  "of 
the  second  part  accepts  the  title  to  the"  land  and 
oil  rights  described,  "subject  to  the  payment  of 
the  mortgages"  above  mentioned,  "but  does  not 
assume  the  payment  of  the  various  outstanding 
notes  given  for  the  debts  secured  by  said  mort- 
gages, is  in  effect  a  covenant  by  the  purchaser 
to  pay  the  amount  due  upon  the  mortgages  with- 
out the  duty  of  hunting  up  the  notes  and  paying 
the  same  to  the  holders,  so  that  the  payment  to 
the  holder  of  the  mortgage  should  discharge  their 
obligation. 

2.  An  action  may  be  brought  in  the  name  of 
the  covenantee,  upon  such  covenant,  to  the  use  of 
the  party  entitled  to  receive  the  money. 

3.  One  purchasing  "under  and  subject  to  the 
payment  of  a  mortgage  given  by  his  vendor  is 
a  purchaser,  as  between  himself  and  his  vendor, 
of  the  entire  estate,  and  is  liable  to  pay  the 
mortgage  as  part  of  the  purchase  money. 

4.  Where  the  deed  is  made  subject  to  the 
lien  of  a  mortgage  the  land  is  primarily  liable 
for  the  payment  of  the  mortgage  money,  and  its 
value  must  be  fairly  and  in  good  faith  applied 
to  that  purpose. 

5.  The  vendor  *of  land  "under  and  subject 
to  the  lien  of  h  mortgage  has  no  right  of  ac- 
tion against  the  purchaser  on' account  of  such 
stipulation  until  he  has  actually  paid  the  mort- 
gage debt,  or  until  the  land  has  been  withdrawn 
from  the  reach  of  the  holder  of  the  mortgage, 
and  the  fact  that  the  holder  of  the  mortgage  is 
indebted  to  the  vendor  in  an  amount  greater 
than  the  mortgage  debt  is  immaterial. 

Appeal  from  court  of  common  pleas,  War- 
ren county;  Charles  H.  Noyes,  Judge. 
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Action  by  Clara  S.  Blood,  executrix  of  A. 
R.  Blood,  deceased,  against  the  Crew  Levlck 
Company.  From  the  decree  rendered  both 
parties  appeal.     Affirmed. 

Toe  agreement  as  to  tacts  and  case  stated 
to  as  follows:  "And  now,  May  81,  1894, 
it  Is  hereby  agreed  by  and  between  the  par- 
ties to  the  above-entitled  case  that  the  fol- 
lowing case  be  stated  for  the  opinion  of  the 
court,  In  the  nature  of  a  special  verdict: 
That  prior  to  May  18,  1891,  A.  R.  Blood,  the 
plaintiff's  testator,  had  purchased  and  was 
in  possession  of  several  estates  of  freehold 
and  leasehold  in  certain  oil-producing  lands 
Is  Mead  township  in  said  county.  That  in 
the  purchase  of  some  of  said  freeholds  and 
leaseholds  he  had  given  his  negotiable  prom- 
issory notes  for  the  purchase  money,  which 
were  secured  by  mortgages  on  said  freehold 
and  leasehold  estates  respectively.  That  up- 
on a  certain  freehold  estate  thus  purchased 
by  said  A.  R.  Blood  from  P.  J.  Bayer  and 
W.  E.  Rice  there  remained  unpaid  by  him 
May  1, 1891,  $21,974.86  of  the  purchase  mon- 
ey, with  interest  from  September  1,  1890, 
payable  in  monthly  installments  of  $520.83 
each,  secured  by  mortgage  upon  the  proper- 
ty conveyed.  That  upon  a  leasehold  estate 
so  purchased  from  C.  W.  Scofleld  by  E.  J. 
lesser  for  said  A.  R.  Blood  there  was  on 
May  1, 1891,  an  unpaid  balance  of  purchase 
money  of  $38,750,  with  Interest  from  Octo- 
ber 3, 1889,  payable  in  monthly  installments 
of  $1,250  each,  for  which  payments  the  said 
Blood  was  personally  liable  by  reason  of  his 
indorsement  of  the  notes  given  to  Scofleld 
by  said  Lesser  to  the  order  of  said  Blood 
for  the  said  monthly  installments.  That  on 
the  19th  day  of  May,  1891,  said  A.  R.  Blood, 
by  two  deeds,  conveyed  the  said  freehold 
and  leasehold  estates  respectively,  along 
with  others,  to  the  defendant  company,  cop- 
ies of  which  deeds  are  hereto  attached, 
marked  Exhibits  A  and  B,  and  submitted  to 
tbe  court  as  part  of  this  case  stated.  That 
in  addition  to  the  consideration  of  one  dol- 
■ar.  as  stated  in  each  of  said  two  deeds,  the 
tefendant  gave  the  said  A.  R.  Blood,  as  a 
consideration,  a  certain  amount  of  Its  capital 
nock.  That  said  defendant  accepted  said 
'l««ds  and  entered  Into  and  took  possession 
of  said  lands,  and  from  time  to  time,  until 
abont  the  1st  of  February,  1892,  paid  the 
ITomissory  notes  secured  by  said  mortgages 
•'  they  fell  due,  but  since  said  last-men- 
tioned date  has  refused  to  make  further  pay- 
ments thereon.  That  there  remains  due  and 
unpaid  upon  the  mortgage  to  P.  J.  Bayer  and 
*■  E.  Rice  the  sum  of  $17,708.22,  with  inter- 
est from  September  1,  1890,  and  there  re- 
mains due  and  unpaid  upon  the  mortgage  to 
C  w.  Scofleld  the  sum  of  $6,650,  with  in- 
sert from  October  3,  1889.  That  at  the 
time  the  said  property  was  conveyed  by  the 
■M  P.  j.  Bayer  and  W.  E.  Rice  to  the  said 
A-  R.  Blood  the  said  A.  R.  Blood  executed 
upon  the  tame  a  mortgage  in  the  sum  of 


$25,000  to  secure  notes  of  that  amount  made 
by  said  A.  R.  Blood.  Under  proceedings  on 
the  said  mortgage  the  Bald  premises  were 
sold  at  sheriff's  sale,  subsequently  to  the 
conveyance,  to  the  defendant.  That  the 
plaintiff  on  the  1st  of  February,  1894,  settled 
the  said  claim  of  P.  J.  Bayer  and  W.  B.  Rice 
by  giving  them  in  payment  of  their  claim 
against  said  estate  fifty  shares  of  the  cap- 
ital stock  of  the  defendant,  of  the  par  value 
of  five  thousand  dollars,  and  the  notes  of  A. 
R.  Blood  to  them,  secured  by  said  mortgage, 
have  been  given  to  plaintiff.  That  the  plain- 
tiff has  not  yet  paid  or  settled  for  the  claim 
of  C.  W.  Scofleld  for  $6,650.  That  the  said 
A.  R.  Blood  died  December  1,  1891,  insol- 
vent, and  said  Scofleld  is  insolvent,  and  in- 
debted to  the  estate  of  the  said  A.  R.  Blood 
to  the  amount  exceeding  $6,650.  If  the  court 
should  be  of  the  opinion  upon  the  facts  sub- 
mitted that  the  plaintiff  Is  entitled  to  re- 
cover from  the  defendant  the  entire  balance 
remaining  due  and  unpaid  upon  the  mort- 
gage to  Bayer  and  Rice,  then  Judgment  to 
be  entered  In  favor  of  the  plaintiff  for  $17,- 
708.22,  with  Interest  from  September  1,  1890, 
and  if  the  plaintiff  is  only  entitled  to  recover 
amount  paid  by  her  to  Bayer  and  Rice,  in 
settlement  of  their  claim,  the  judgment  to  be 
entered  for  the  plaintiff  in  the  sum  of  $2,500, 
with  interest  from  February  1,  1894.  And, 
If  the  plaintiff  Is  entitled  to  recover  the 
amount  remaining  due  and  unpaid  upon  the 
mortgage  to  O.  W.  Scofleld,  then  Judgment 
to  be  entered  in  favor  of  the  plaintiff  for 
$0,650,  with  interest  from  October  3,  1889; 
but,  if  the  plaintiff  is  not  entitled  to  recover 
on  any  of  the  above-stated  grounds,  then 
Judgment  for  defendant,  costs  to  follow 
Judgment.  And  either  party  entitled  to  ap- 
peal to  the  supreme  court" 

Allen  &  Sons  and  Theodore  F.  Jenkins,  for 
appellant     Samuel  T^Nelll,  for  appellee. 

WILLIAMS,  J.  These  appeals  may  be 
most  readily  considered  together,  as  they  are 
from  the  same  judgment  The  action  was 
assumpsit  The  plaintiff's  right  to  recover  de- 
pended on  the  following  facts  and  circum- 
stances, which  appear  in  a  case  stated  filed 
in  the  court  below:  The  plaintiff  Is  the  wid- 
ow *and  executrix  of  A.  R.  Blood,  deceased. 
Prior  to  the  18th  day  of  May,  1891,  Blood 
was  the  owner  of  certain  oil  properties  situ- 
ated in  Mead  township,  Warren  county.  On 
that  day  he  sold  these  properties  in  two  blocks. 
Of  the  several  properties  Included  in  one  of 
these  blocks  he  was  the  freehold  owner.  Of 
those  included  in  the  other  block  he  was  a  les- 
see. In  the  purchase  of  the  several  pieces  that 
made  up  these  blocks  he  had  undertaken  to  pay 
the  purchase  money  In  installments  running 
over  considerable  time.  He  had  given  to  his 
vendors  his  promissory  notes  for  these  in- 
stallments, and  secured  each  batch  of  notes 
by  a  mortgage  on  the  property  purchased, 
conditioned  for  the  payment  of  the  notes  that 


Digitized  by  CjOOQlC 


346 


ATLANTIC  REPORTER,  Vol.  33. 


(Pa. 


represented  the  purchase  money.  The  free- 
hold estates,  or  some  of  them,  had  been  pur- 
chased from  Bayer  and'  Rice,  who  held  a 
mortgage  upon  the  lands  sold  by  them,  cov- 
ering and  securing  the  notes  given  to  them 
by  Blood  for  the  purchase  money.  The  lease- 
hold estates  were  bought  from  Scofleld,  who 
held  notes  secured  by  a  mortgage  for  the  un- 
paid purchase  money  due  to  him.  The  deed 
made  by  Blood  to  the  defendants  for  the 
property  held  by  him  In  fee  was  made  "un- 
der and  subject  to  the  lien"  of  the  mortgages 
for  the  unpaid  purchase  money  due  from 
Blood  to  his  vendors.  But  to  settle  all  ques- 
tion about  the  duty  of  the  purchasers  the  fol- 
lowing stipulation  was  also  Incorporated  into 
the  deed:  "It  is  hereby  agreed  between  the 
parties  to  this  instrument  that  the  said  party 
of  the  second  part  accepts  the  title  to  the 
foregoing  and  described  pieces  and  parcels  of 
land  and  oil  rights  subject  to  the  payment  of 
the  mortgages  herein  above  mentioned,  but 
■does  not  assume  the  payment  of  the  various 
outstanding  notes  given  for  the  debts  secured 
by  said  mortgages."  It  is  well  settled  that 
the  words  "It  is  hereby  agreed"  make  of  the 
words  that  follow  a  covenant.  This  stipula- 
tion is  therefore  a  covenant  to  pay  to  the 
mortgagees  the  amount  due  upon  the  mort- 
gages referred  to,  followed  by  a  provision  that 
the  covenant  shall  not  impose  upon  the  pur- 
chasers the  duty  of  hunting  up  the  notes  and 
paying  the  same  to  the  holders,  but  that  pay- 
ment to  the  holder  of  the  mortgage  should 
discharge  their  obligation.  We  have  then  both 
an  Implied  covenant  to  Indemnify,  arising 
from  the  "under  and  subject  to  the  payment 
of"  clause,  and  an  express  covenant  In  the 
stipulation,  beginning  with  the  words  "It  Is 
hereby  agreed,"  to  pay  the  mortgage  debt  to 
the  holder  of  the  mortgage.  We  can  see  no 
reason  why  an  action  In  the  name  of  the 
covenantee  might  not  have  been  brought  up- 
on it,  to  the  use  of  tne  party  entitled  to  re- 
ceive the  money.  Ardesco  Oil  Co.  v.  North 
American  Oil  Co.,  86  Pa.  St  376;  Taylor  v. 
Preston,  79  Pa.  St  436;  Merriam  v.  Moore, 
SO  Pa.  St.  78.  The  purchaser  did  not  keep 
his  covenant.  The  plaintiff  has  for  that  rea- 
son been  compelled  to  pay  money  upon  a 
mortgage  which  It  was  the  duty  of  the  pur- 
chasers to  pay  under  an  express  covenant 
-with  him.  To  the  extent  of  such  payment  it 
is  very  clear  that  the  plaintiff  Is  entitled  to 
recover  in  this  action.  The  general  rule  is 
that  one  purchasing  under  and  subject  to  the 
payment  of  a  mortgage  given  by  his  vendor 
is  a  purchaser,  as  between  himself  and  his 
vendor,  of  the  entire  estate,  and  is  liable  to 
pay  the  mortgage  as  part  of  the  purchase 
money  due  from  him.  Thereafter  the  rela- 
tion of  his  vendor  to  the  mortgage  is  not  that 
of  primary  debtor,  but  of  surety,  the  vendee 
becoming  primarily  liable  therefor.  The 
holder  of  the  mortgage  is  not  bound  by  an 
arrangement  to  which  he  is  not  a  party,  and 
he  may  therefore  pursue  the  mortgagor  if  he 


chooses;  but  in  that  event  the  mortgagor  is 
entitled  to  subrogation,  or  he  may  proceed 
on  the  covenant  of  indemnity  which  the  "un- 
der and  subject  to  the  payment  df"  clause 
implies.  We  must  therefore  overrule  the  as- 
signments of  error  filed  on  behalf  of  the  de- 
fendants below,  and  affirm  the  judgment,  so 
far  as  their  appeal  Is  concerned.  The  gen- 
eral principles  applicable  to  the  question  in- 
volved will  be  found  to  be  well  stated  in  sev- 
eral cases,  amdng  which  are  Kearney  v.  Tan- 
ner, 17  Serg.  &  R.  04;  Campbell  v.  Shrum, 
3  Watts,  60;  Burke  v.  Gummey,  49  Pa.  St 
518;  Metzgar's  Appeal,  71  Pa.  St  330. 

A  question  of  more  difficulty  is  presented  by 
the  appeal  of  the  plaintiff.  The  deed  for  the 
leasehold  estates  was  made  "subject  never- 
theless, to  all  the  terms  and  conditions  of  the 
said  leases,  *  *  *  and  under  and  subject 
nevertheless,  *  *  *  as  to  the  premises 
twelfth,  thirteenth,  and  fourteenth  above  de- 
scribed, to  the  Hen  of  a  mortgage  given  by  E. 
J.  Lesser  to  C.  W.  Scofleld,  dated  Oct.  3rd, 
1889,  *  *  •  upon  which  there  remains  un- 
paid at  this  date  the  sum  of  thirty-eight  thou- 
sand seven  hundred  and  fifty  dollars,  with  in- 
terest thereon  from  Oct  3,  1889."  This  was 
not  understood  by  the  parties  to  be  a  sale  of 
the  equity  of  redemption  alone,  but  of  the 
whole  estate,  the  purchaser  assuming  to  pay, 
as  part  of  the  purchase  money  due  to  his 
vendor,  the  entire  sum  stated  to  be  due  upon 
the  mortgage,  to  the  holder  thereof.  The  ven- 
dee was  to  take  the  property  cum  onere,  and 
to  perform  the  covenants  and  pay  the  Incum- 
brances made  and  suffered  by  his  vendor. 
This  the  law  would  require  from  him.  Sugd. 
Vend.  304.  It  Is  a  principle  of  equity  that 
one  who  obtains  possession  of  a  leasehold  and 
of  the  income  derived  therefrom,  by  means  of 
an  assignment  or  other  conveyance,  must  in- 
demnify his  vendor  against  the  payment  of 
rent,  at  least  so  long  as  he  continues  to  hold 
the  estate.  Walker  v.  Physlk,  5  Pa.  St  193: 
Academy  of  Music  v.  Smith,  54  Pa.  St  130. 
And  this  notwithstanding  that  the  convey- 
ance may  be  silent  on  the  subject.  Here, 
however,  the  vendees  take  the  estate  subject 
to  the  rents  and  to  the  lien  of  the  mortgage, 
by  a  stipulation  In  the  conveyance  under 
which  they  acquire  title.  The  effect  of  this 
stipulation  was  to  make  the  land  primarily 
liable  for  the  payment  of  the  mortgage  mon- 
ey, and  to  require  Its  value  to  be  fairly  ap- 
plied, without  objection  and  in  good  faith, 
to  that  purpose.  A  collusive  sale,  or  other 
trick  or  artifice  by  which  it  is  sought  to  take 
the  land  out  from  under  the  lien  of  the 
mortgage,  to  the  disadvantage  of  the  vendor, 
is  a  fraud  upon  him,  which  a  court  of  equity 
will  correct.  The  legal  import  of  the  "un- 
der and  subject  to  the  lien  or'  clause  is  that 
the  vendee  will  discharge  the  lien  of  the  In- 
cumbrance by  payment,  or  in  default  thereof 
that  the  land  shall  remain  liable  therefor,  and 
shall  be,  as  between  himself  and  his  vendor, 
primarily  liable  to  the  extent  of  its  actual 
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raloe.  If  the  mortgage  money  is  more  than 
tiie  value  of  the  land,  the  vendor  will  be  lia- 
ble to  his  creditor  for  such  surplus,  and  will 
tw  without  recourse  to  his  vendee  for  the 
amount  so  paid,   but  if  the  vendee  neglects 

•  r  refuses  to  pay,  and  the  holder  of  the  mort- 
pi?e  proceeds,  upon  the  bond  or  otherwise, 
against  the  mortgagor,  the  Implied  covenant 
t'j  indemnify  him  to  the  extent  of  the  value 
• '  the  land  Is  broken,  and  his  vendee  is  11a- 
Me  to  him  upon  it  As  between  themselves, 
as  we  have  already  stated,  the  land,  in  the 
bands  of  the  vendee,  is  primarily  liable,  and 
cp  to  the  amount  of  its  value  the  vendor  is 
in  the  position  of  a  surety,  and  is  entitled  to 
abrogation  to  the  rights  of  his  creditor,  in 
•<itt  to  enable  him  to  reach  the  mortgaged 
premises;  or  he  may  avail  himself  of  the  im- 
plied covenant  to  indemnify  him  that  grows 
cot  of  the  "under  and  subject  to  the  Uen  of" 

•  laose.  But  the  mere  fact  that  be  is  liable 
i=  surety  Is  not  enough  to  support  an  action 
apinst  his  vendee,  for  by  the  terms  of  his 

•  'jweyance  he  assumed  the  Inconveniences  to 
Thich  that  relation  may  subject  him.  He 
but,  however,  require  the  mortgagee  to  pro- 
ved upon  the  mortgage  in  the  same  manner 
'.hit  a  surety  may  do  in  other  cases,  and  col- 
lect the  debt  out  of  the  land  bound  by  it 
IT  the  notice  Is  disregarded,  and  the  debt  or 
lay  portion  of  it  collected  from  the  mort- 
a;or,  he  may  be  subrogated  to  the  rights  of 
the  creditor,  as  any  other  surety  might  be, 
fir  it  is  against  equity  that  the  vendee  should 
1*  permitted  to  retain  land  and  escape  the 
''irden  he  had  impliedly  assumed  at  the  time 
■•'.  the  purchase.  But  In  this  case,  as  we  un- 
<!-mand  the  facts,  the  mortgagor  has  not  as 
■•■i  paid  any  portion  of  the  mortgage.  The 
vase  stated  Informs  us  that  Scofleld  was  in- 
debted to  Blood  at  the  time  of  his  death  In 
az  amount  greater  than  the  mortgage  debt 
'Hie  inference  sought  to  be  drawn  from  this 
'■'.n  is  that,  when  the  plaintiff  attempts  to 
"llect  the  debt  due  from  Scofleld  to  her 
(.'stand's  estate,  he  will  seek  to  set  oft  the 
usount  of  the  mortgage  debt  upon  it  in- 
»>ad  of  proceeding  against  the  premises  in 
1e  hands  of  his  vendees.  But  this  has  not 
M  been  done.  It  is  by  no  means  certain 
:Ut  it  will  be.  The  land  has  not  been  with- 
drawn from  the  reach  of  the  holder  of  the 
«*wtgage,  so  far  as  the  case  stated  Informs 
w.  nor  has  the  vendor,  the  surety,  been  com- 
Hled  to  pay  any  portion  of  the  mortgage 
"kit  It  is  not  easy  to  see,  therefore,  how 
-"■  Is  entitled  to  proceed  against  his  vendee, 
-i;her  upon  the  Implied  covenant  or  upon 
^  rights  as  surety  for  the  mortgage  debt 

The  learned  judge  reached  a  correct  con- 
tusion as  to  the  right  of  the  plaintiff  to  re- 
">?er  for  this  part  of  his  claim,  although 
*e  cannot  concur  in  all  the  views  expressed 
'.'  aim.  Upon  the  whole  case  we  hold  as 
f-lkrws: 

1  That  the  express  covenant  In  the  deed  for 
«*  freehold  estates  is  not  identical  with  that 


which  is  Implied  from  the  "under  and  subject 
to  the  lien  or*  clause.  It  goes  much  further. 
It  is  an  express  covenant  to  pay. 

2.  The  plaintiffs  right  to  recover,  as  to  this 
part  of  his  claim,  may  safely  rest  on  the 
Implied  covenant  growing  out  of  the  "under 
and  subject  to  the  payment  of"  clause,  or  up- 
on the  express  covenant  introduced  by  the 
words,  "It  is  hereby  agreed  between  the  par- 
ties to  this  instrument" 

if.  As  to  the  amount  still  due  and  unpaid 
on  the  mortgages  on  the  freehold  estates,  the 
plaintiff  cannot  recover  to  her  own  use  until 
she  has  been  compelled  to  make  payment 
and  then  only  to  the  extent  of  the  payments 
actually  made.  An  action  might  be  main- 
tained by  the  holder  of  the  mortgage,  in  the 
name  of  the  covenantee,  for  his  use,  upon  the 
express  covenant  to  pay  contained  in  the 
deed;  and  I  see  no  reason  why  an  action 
might  not  be  brought  by  the  covenantee  to 
recover  damages  sustained  by  reason  of  the 
breach. 

4.  As  to  the  mortgage  on  the  leaseholds,  the 
vendor  took  no  express  covenant,  and  must 
depend  on  that  which  the  law  implies  from 
the  "under  and  subject  to  the  lien  of"  clause. 
The  effect  of  the  Implied  covenant  is  to  make 
the  land  primarily  liable  for  the  mortgage 
debt  the  vendor  becoming,  as  between  him- 
self and  his  vendee,  a  surety  for  the  suffi- 
ciency of  the  land  bound  to  provide  for  the 
payment  of  the  mortgage.  The  vendee  un- 
dertakes, on  the  other  hand,  that  the  land 
shall  remain  liable  to  seizure  and  sale  for  the 
payment  of  the  mortgage  debt,  and  that  he  . 
will  do  no  act  that  shall  tend  to  withdraw 
it  from  the  reach  of  the  creditor,  or  prevent 
the  fair  application  of  its  full  value  to  the 
debt,  If  that  should  be  necessary  to  Its  pay- 
ment 

5.  The  act  of  1878  plays  no  part  In  this 
case.  The  action  is  not  brought  by  the  holder 
of  the  mortgage  to  assert  a  personal  liability 
against  the  vendee,  and  for  that  reason  the 
act  does  not  apply.  Lennox  v.  Brower,  160 
Pa.  St  191,  28  Atl.  839.  But  so  far  as  the 
mortgage  on  the  freehold  estates  Is  con- 
cerned, It  is  an  action  by  the  vendor  against 
his  vendee  upon  an  express  covenant  So 
far  as  the  mortgage  on  the  leaseholds  is  con- 
cerned, it  is  upon  an  implied  covenant  The 
trouble  does  not  grow  out  of  the  act  of  1878. 
but  ont  of  the  fact  that  as  to  the  mortgage 
on  the  leaseholds  the  implied  covenant  does 
not  seem  to  have  been  broken. 

The  facts  contained  in  the  case  stated  are 
not  as  full  as  might  be  desired,  but  they  do 
not  show  that  the  plaintiff  has  been  com- 
pelled to  pay  the  leasehold  mortgage,  or  any 
part  of  it  either  in  money,  or  by  an  applica- 
tion of  It  to  the  extinguishment  of  any  de- 
mand due  to  the  estate  of  her  deceased  hus- 
band, nor  that  the  land  has  been  withdrawn 
from  the  reach  of  the  holder  of  the  mort- 
gage. For  these  reasons  the  Judgment  must 
be  affirmed. 
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(Supreme  Court  of  Pennsylvania.     Oct  7,  1895.) 
Sale  op  Land — Assumption  op  Mortgage — 
Remedy  in  Equity. 
A  bill  reciting  the  sale  to  defendant  by 
plaintiff's  testator  of  certain  property,  by  which 
sale  it  became  defendant's  duty  to  pay  certain 
mortgages  upon  such  property  and  to  save  harm- 
less the  estate  of  said  testator  therefrom,  and 
that  defendant  has  not  done  this,  but  that  the 
holders   of   said   mortgages  hare  threatened   to 

Sroeeed  against  the  said  estate  for  the  mortgage 
ebts.  does  not  state  a  cause  of  action  entitling 
plaintiff  to  relief  in  equity. 

Appeal  from  court  of  common  pleas,  Warren 
county;   Charles  H.  Noyes,  Judge. 

BUI  by  Clara  S.  Blood,  executrix  of  the  es- 
tate of  A.  B.  Blood,  deceased,  against  the  Crew 
Levick  Company.  From  a  decree  for  defend- 
ant, plaintiff  appeals.     Affirmed. 

R.  &  H.  E.  Brown  and  Samuel  T.  Nelll,  for 
appellant  Allen  &  Sons  and  Theodore  F. 
Jenkins,  for  appellee. 

WILLIAMS,  J.  The  relief  sought  in-  this 
case  Is  specific  execution.  The  bill  recites  the 
sale  by  A.  R.  Blood  to  the  defendant  of  the 
same  pieces  of  oil  property  that  were  con- 
veyed by  the  two  deeds  considered  in  an  action 
of  assumpsit  between  the  same  parties,  in 
which  an  opinion  has  just  been  filed.  33  Atl. 
344,  It  sets  forth  the  existence  of  the  mort- 
gages on  the  properties  conveyed  by  the  deed 
In  fee  simple,  as  also  those  resting  on  the  lease- 
holds which  were  conveyed  by  a  separate  deed. 
It  alleges  that  under  the  terms  of  these  deeds 
It  became  the  duty  of  the  defendant  to  pay  all 
the  mortgages  enumerated,  and  to  save  harm- 
less the  estate  of  the  said  A.  B.  Blood  there- 
from; that  this  has  not  been  done,  but  that 
the  holders  of  said  mortgages  have  threatened 
to  proceed  against  the  said  estate  for  the  collec- 
tion of  the  said  mortgage  debts.  Upon  these 
facts  It  asks  an  ascertainment  of  the  amount 
due  upon  the  unpaid  mortgages,  and  "that  it 
[the  defendant]  be  ordered  and  directed  to  pay 
the  said  balance  and  to  protect  the  estate"  of 
the  said  A.  R.  Blood  from  being  called  upon 
for  the  mortgage  money.  The  defendant  de- 
murred to  the  bill  as  setting  forth  no  cause  of 
action  cognizable  in  equity,  and  the  learned 
judge  of  the  court  below  entered  judgment  In 
favor  of  the  defendant  in  the  demurrer.  Our 
question  is  therefore  whether  the  bill  states  a 
case  that  entitles  the  plaintiff  to  relief  in  equi- 
ty. As  to  the  first  deed,  we  have  held  in  the 
case  just  referred  to  that  the  deed  contained  an 
express  covenant  to  pay  the  mortgages  enumer- 
ated therein,  upon  which  an  action  would  lie 
in  the  name  of  the  covenantee  for  the  use  of 
the  beneficiary,  if  proceedings  upon  the  mort- 
gages failed  to  realize  the  full  sum  due  upon 
them,  and  upon  which  the  plaintiff  could  sus- 
tain an  action  for  the  recovery  of  any  sum  or 
sums  which  she  had  been  compelled  to  pay  by 
reason  of  the  defendant's  default  So  far  as 
that  part  of  the  cause  of  action  is  concerned 
which  rests  on  what  has  been  called  the  "Free- 


hold Deed."  "the  remedy  is  at  law,  upon  thi 
facts  stated  in  the  bill,  and  not  in  equity."  S< 
far  as  that  part  of  the  cause  of  action  is  con 
cerned  that  rests  on  the  deed  for  the  leasehok 
estates,  there  is  no  remedy  In  equity  or  at  lav 
until  the  plaintiff  has  been  compelled  to  pay 
This  deed  contains  no  express  covenant,  bu 
conveys  "under  and  subject  to  the  Hen  or'  tin 
mortgages  enumerated.  The  effect  of  thi! 
clause  has  been  fully  considered  in  the  opln 
Ion  already  referred  to,  and  it  is  not  necessarj 
to  repeat  what  was  then  said.  The  learnw 
Judge  was  right  in  sustaining  the  demurre 
and  dismissing  the  bill,  and  the  decree  is  af 
firmed;  the  appellant  to  pay  the  costs  of  thli 
appeal. 


BLOOD  V.  CBEW  LEVICK  CO. 

(Supreme  Court  of  Pennsylvania.     Oct.  7, 1895. 

Salb  op  Land— Assumption  of  Mortgage— Cos 

stkuction  or  Deed. 

A  clause  in  a  deed  recited,  "it  is  hereb 
agreed  between  the  parties"  that  the  "party  o 
the  second  pait  accepts  the  title  to  the"'  land  am 
oil  rights  described,  "subject  to  the  payment  o 
the  mortgages"  above  mentioned,  "but  does  no 
assume  the  payment  of  the  various  outstandiu 
notes  given  for  the  debts  secured  by  said  morl 
gages.  Held,  that  this  was  a  covenant  by  tb 
purchaser  to  pay  the  amount  due  upon  the  mon 
gages,  on  which  the  vendor  could  sue  to  the  us 
of  the  party  entitled  to  receive  the  money. 

Appeal  from  court  of  common  pleas,  Wai 
ren  county;   Charles  H.  Noyes,  Judge. 

Action  by  Clara  S.  Blood,  executrix  of  A 
R.  Blood,  deceased,  In  part  for  the  use  o 
the  Brown  Oil  Company,  against  the  Crew  Ia 
vick  Company.  From  a  judgment  for  defend 
ant,  plaintiff  appeals.     Reversed. 

For  statement  of  facts,  see  Blood  v.  Crei 
Levick  Co.,  33  AtL  344. 

R.  &  H.  E.  Brown  and  Samuel  T.  Neill,  f« 
appellant.  Allen  &  Sons  and  Theodore  1 
Jenkins,  for  appellee. 

WILLIAMS,  J.  This  is  an  action  brougl 
upon  the  express  covenant  in  the  deed  coi 
veying  the  freehold  properties  sold  by  A.  I 
Blood  to  the  defendant  In  so  far  as  it  is  fc 
the  use  of  the  holder  of  either  of  the  mortgagi 
enumerated  in  said  deed,  it  is  properly  brough 
and  the  use  plaintiff  is  entitled  to  recover,  I 
far  as  this  record  enables  us  to  judge.  W 
have  no  doubt  that  the  defendant's  exprel 
covenant  to  pay,  the  effect  of  which  was  coi 
sidered  in  an  action  between  these  parties  I 
which  an  opinion  has  just  been  filed  (33  A1 
344),  may  be  enforced  by  action  resting  the* 
on  brought  in  the  name  of  the  covenantee  ft 
the  use  of  the  holder  of  any  one  of  the  sai 
mortgages.  Without  repeating  what  was  sal 
in  the  opinion  referred  to,  we  are  satisfied  tnl 
the  court  took  too  narrow  a  view  of  the  efts] 
of  the  covenant  in  the  deed  for  the  freehol 
properties.  The  judgment  is  therefore  rever 
ed  and  the  record  remitted,  so  that  judgtnsi 
may  be  entered  in  favor  of  the  use  plaintiff  fl 
the  amount  due  to  It  upon  the  mortgage  hei 
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by  it.  unless  other  legal  or  equitable  cause  be 
shown  to  the  court  why  such  judgment  should 
not  be  entered. 


CAPITAL  CITY  MUT.  PIKE  INS.  CO.  v. 
BOGUS. 

(Supreme  Court  of  Pennsylvania.     Nov.  4, 1865.) 

Stock  Assessment— Levy  bt  Receives— Uollat- 

ebai.  Attack— Affidavit  or  Defense. 

1.  An  order  of  court  authorizing  the  receiv- 
er to  make  an  assessment  equal  to  the  sum  of 
pror  assessments  does  not  authorise  him  to  in- 
clude a  penalty  for  the  nonpayment  of  a  previous 
asstssment  by  an  individual  member  of  the  com- 
pany. 

2.  An  order  authorizing  a  receiver  of  a  mu- 
taal  insurance  company  to  make  a  specific  assess- 
uent  on  a  policy,  if  within  the  jurisdiction  of  the 
mrrt.  cannot  be  questioned  in  a  collateral  or  an- 
ullarr  proceeding. 

3.  In  an  action  for  money  due  on  an  assess- 
ment levied  by  the  receiver  of  a  mutual  insur- 
aw*  company,  an  affidavit  of  defense  averring 
that  defendant  was  never  a  member  of  the  com- 
pany, because  his  acceptance  of  a  policy  was  in- 
duced by  fraud,  and  that  no  equities  in  other  par- 
tial have  intervened  which  require  him  to  be 
b*M  liable,  and  that  the  losses  for  the  payment 
of  which  the  assessment  is  levied  occurred  before 
his  policy  was  taken  out,  is  sufficient. 

Appeal  from  court  of  common  pleas,  But- 
ler county;  John  M.  Greer,  Judge. 

Action  by  John  A.  Kramer,  receiver  of  the 
Capital  City  Mutual  Fire  Insurance  Com- 
pany against  H.  C.  Boggs,  for  the  recovery 
of  three  several  assessments,  numbered  2,  3, 
and  4,  levied  by  such  receiver  upon  a  policy 
of  insurance  issued  to  said  Boggs  by  the 
company.  Prom  a  judgment  for  defendant, 
plaintiff  appeals.     Affirmed. 

Assessment  No.  2  was  levied  by  the  officers 
of  the  company  before  the  appointment  of 
the  receiver,  and  assessment  No.  3  was  lev- 
ied by  the  receiver  on  his  own  volition,  and, 
on  refusal  to  pay  these  assessments,  penal- 
ties amounting  to  $15  were  added  thereto, 
under  the  provisions  of  the  policy.  Assess- 
ment No.  4  was  levied  by  the  receiver,  pur- 
«rant  to  authority  granted  by  court  permit- 
ting the  receiver  to  levy  an  assessment  equal 
hi  amount  to  all  other  assessments  thereto- 
fore made. 

J.  C.  Durbln  and  Joseph  B.  Bredln,  for  ap- 
pellant. Lev.  McQuistion,  J.  C.  Vanderlln, 
and  McJunkin  &  Galbreath,  for  appellee. 

MITCHELL,  J.  Tbe  statement  does  not 
entitle  plaintiff  to  a  judgment,  because  it 
falls  to  show  a  complete  right  to  recover  the 
sum  claimed.  It  sets  out  the  order  of  the 
court  of  common  pleas  of  Dauphin  county, 
authorizing  the  receiver  to  levy  an  assess- 
ment "equal  in  amount  to  all  other  assess- 
ments heretofore  levied."  This,  of  course, 
maans  all  assessments  theretofore  legally 
and  properly  made.  The  statement  then 
♦numerates  three  prior  assessments,  two  of 
them  made  by  the  board  of  directors  in  ac- 
cordance with  tbe  by-laws,  the  third  by  the 
receiver,  and  then  a  fourth  by  the  receiver, 


under  the  order  of  court  referred  to.  No  au- 
thority In  the  receiver  to  make  the  third  as- 
sessment is  shown,  unless  It  is  to  be  inferred 
from  the  general  language  of  the  act  of  May 
1,  1876,  S  49  (P.  L.  67),  the  adequacy  of  which 
Is  doubtful.  But,  even  conceding  the  receiv- 
er's power  as  to  the  third  assessment,  the 
fourth  is  excessive.  It  is  for  $75,  being  equal 
in  amount  to  the  second  assessment  of  $30, 
the  third  of  $30,  and  $15  penalty  for  failure  to 
pay  said  assessments  within  30  days  after  no- 
tice. For  this  last  item  there  Is  no  warrant 
in  the  order  of  court,  which  authorizes  only 
an  amount  equal  to  the  prior  assessments, 
and  does  not  include  penalties  or  other  debts 
which  may  be  owing  by  individual  policy 
holders.  While  the  order  of  court  is  suffi- 
cient authority  for  what  it  covers,  it  must 
be  strictly  followed,  and  the  receiver  cannot 
go  beyond  its  terms.  On  the  face  of  the 
statement,  the  fourth  assessment  should  not 
have  exceeded  $60. 

Turning  now  to  the  affidavit  of  defense, 
tbe  objections  set  up  to  the  incorporation  and 
entry  into  business  of  the  company,  its  fail- 
ure to  comply  with  the  requirements  of  the 
insurance  department,  and  tbe  purposes  and 
necessity  of  the  last  or  fourth  assessment, 
are  not  maintainable  as  to  that  assessment. 
The  common  pleas  of  Dauphin  county,  on 
the  relation  of  the  attorney  general,  had  tak- 
en charge  of  the  affairs  of  this  company,  ap- 
pointed a  receiver,  and  authorized  him  to  make 
a  specified  assessment.  That  order  was  with- 
in the  jurisdiction  of  that  court,  and  was  con- 
clusive of  all  prior  matters  involved  in  it.  It 
cannot  be  questioned  in  any  collateral  or  an- 
cillary proceeding,  such  as  the  present.  As  to 
the  second  and  third  assessments,  the  rights 
of  the  receiver  are  no  greater  than  those  of 
the  company,  and  the  defendant  may  make 
all  defenses  that  he  might  have  made  If  the 
action  bad  been  brought  by  tbe  latter  to  its 
own  use;  but,  as  to  the  fourth  assessment, 
the  necessity  and  amount  are  concluded. 
But  even  as  to  the  last  assessment  the  rest 
of  the  affidavit  set  up  a  valid  defense.  Tbe 
order  of  the  Dauphin  county  court  is  conclu- 
sive upon  the  validity  and  the  amount  of 
the  assessment,  but  it  does  not  touch  the  lia- 
bility of  the  defendant  to  pay.  It  could  not 
do  so,  as  he  has  not  been  heard,  and  there- 
fore cannot  be  concluded  as  to  defenses 
which  are  personal  to  himself.  The  affidavit 
avers  that  defendant  was  never  a  member 
of  tbe  company,  because  his  application  for 
and  acceptance  of  a  policy  were  induced  by 
fraud  on  the  part  of  the  company's  agent; 
and  (to  meet  the  rule  in  Dettra  v.  Kestner, 
147  Pa.  St  566,  28  Atl.  880,  and  Howard  v. 
Turner,  155  Pa.  St.  848,  26  Atl.  753)  that  no 
equities  in  other  parties  have  Intervened 
which  require  him  to  be  held;  and,  further, 
that  the  losses  for  the  payment  of  which 
these  assessments  were  levied  occurred  be- 
fore defendant's  policy  was  taken  out.  In 
the  absence  of  any  special  agreement  or 
clause  of  the  by-laws,  such  as  existed  in  In- 
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surance  Co.  v.  Stauffer,  125  Pa.  St  416,  17 
Atl.  471,  defendant  would  not  be  liable  for 
such  losses.  These  defenses  are  upon  indi- 
vidual grounds,  which  were  not  concluded 
by  the  order  of  the  Dauphin  county  court, 
and  on  which,  therefore,  defendant  Is  enti- 
tled to  a  hearing.  Akers  v.  Hlte,  94  Pa.  St 
394;  Insurance  Co.  v.  Humble,  100  Pa.  St. 
495;  Hoffman  v.  Whelan,  160  Pa.  St  94,  28 
Atl.  498.     Judgment  affirmed. 


MILLER  r.  ROYAL  FLINT  GLASS 

WORKS  et  at. 

(Supreme  Court  of  Pennsylvania.     Nov.  4, 1895.) 

JUDGMENT  BT     CONFESSION— ENTRT  ON  WARRANT 

— Note  Signed  by  Partsbr— Effect  ox  Firm. 

1.  Act  Feb.  24,  1806,  requiring  the  pro- 
thonotary  to  enter  a  judgment  by  confession  on  a 
warrant  of  attorney  "against  the  person  or  per- 
sons who  executed  the  same,"  does  not  restrict 
him  to  the  names  appearing  in  full  on  the  face  of 
the  warrant,  but  he  may  inquire  who  are  the 
legal  makers  of  the  instrument  liable  thereon, 
though  they  did  not  put  their  own  hands  to  it 
and  their  names  do  not  appear  on  its  face. 

2.  If  one  partner  sign  and  seal  an  instru- 
ment in  the  firm  name  with  the  assent  of  the  oth- 
er, the  latter  is  as  much  bound  as  if  he  had  sign- 
ed and  sealed  it  himself. 

3.  A  promise  by  a  partner  to  pay  his  part  of 
a  note  signed  in  the  firm  name,  and  containing  a 
warrant  for  the  confession  of  judgment  is  evi- 
dence of  knowledge  by  him  of  the  existence  and 
nature  of  the  note,  and  of  assent  to  it  in  the  form 
in  which  it  stood. 

4.  Appellant  cannot  complain  that  in  an- 
swering a  request  by  the  jury  for  further  instruc- 
tions, the  court  directed  the  reading  of  only  a 
portion  of  certain  testimony,  unless  he  at  the  time 
asked  for  the  reading  of  snch  other  part  as  he 
thought  relevant  and  material. 

Appeal  from  court  of  common  pleas,  Beav- 
er county;  John  J.  Wickham,  Judge. 

Proceeding  by  William  Miller  against  the 
Royal  Flint  Glass  Works,  Henry  Wagner, 
and  others,  by  confession  of  judgment  by 
warrant  of  attorney  on  a  Judgment  note.  The 
judgment  was  afterwards  opened,  and  de- 
fendant Wagner  permitted  to  defend.  From 
a  judgment  against  him,  rendered  on  a  ver- 
dict he  appeals.    Affirmed. 

The  note  was  as  follows:  "$826.00.  West 
Brldgewater,  Pa.,  May  7th,  1883.  One  day 
after  date  we  promise  to  pay  to  the  order  of 
William  Miller  eight  hundred  and  twenty- 
six  dollars,  without  defalcation,  value  re- 
ceived. And  further,  we  do  hereby  empow- 
er any  attorney  of  any  court  of  record  with- 
in the  United  States  or  elsewhere  to  appear 
tor  us,  and,  after  one  or  more  declarations 
filed,  confess  judgment  against  us,  as  of  any 
term,  for  the  above  sum,  with  costs  of  suit 
and  attorney's  commission  of  —  per  cent, 
for  collection  and  release  of  all  errors,  and 
without  stay  of  execution;  and  Inquisition 
and  extension  upon  any  levy  on  real  estate 
is  hereby  waived,  and  condemnation  agreed 
to,  and  the  exemption  of  personal  property 
from  levy  and  sale  on  any  execution  hereon 
Is  also  hereby  expressly  waived,  and  no 
benefit  of  exemption  be  claimed  under  and 


by  virtue  of  any  exemption  law  now  in 
force,  or  which  may  be  hereafter  passed, 
Witness  our  hand  and  seal:  Royal  Flini 
Glass  Works.  [Seal.]  J.  Elsoffer,  Treasurer. 
[Seal.]     William  McKlbben.  President." 

John  M.  Buchanan  and  Wm.  A.  McConnel, 
for  appellant  Thomas  M.  Henry  and  Jen- 
nings &  Wasson,  for  appellee. 

MITCHELL,  J.  The  duty  of  the  protho 
notary  In  entering  a  judgment  by  confession 
on  a  warrant  of  attorney,  under  the  Act  ol 
February  24, 1806,  is  to  enter  it  "against  th« 
person  or  persons  who  executed  the  same.' 
but  this  does  not  restrict  him  to  the  name  oi 
names  appearing  in  full  on  the  face  of  th< 
warrant  If  It  did,  then  a  confession  by  s 
partnership  in  the  Arm  name  only  could  nev 
er  be  entered  up  so  as  to  be  a  valid  lieu 
against  subsequent  creditors.  York  Bank"! 
Appeal,  36  Pa.  St.  458.  In  Overton  v.  To 
zer,  7  Watts,  331,  the  warrant  was  signed 
"T.  C.  Smart,  Jr.,  &  Co.,"  and  was  executed 
solely  by  Marshall,  one  of  the  partners;  bul 
the  validity  of  the  judgment  was  held  to  de 
pend  on  the  authority  of  Marshall  to  sigi 
for  the  others.  The  prothonotary,  therefore 
In  entering  the  judgment  may  Inquire  wh< 
are  "the  persons  who  executed  the  war 
rant,"  In  the  sense  of  who  are  the  lega! 
makers  of  the  instrument  liable  thereon 
even  though  they  did  not  put  their  owi 
hands  to  it,  and  their  names  do  not  appeal 
on  its  face.  In  the  present  case  the  not* 
was  made  in  the  firm  name,  which  did  noi 
disclose  the  individual  names  of  the  part 
ners.  The  plaintiff's  attorney  filed  a  for 
mal  declaration  against  the  partnership  bj 
its  title,  and  naming  the  individual  mem 
bers,  and  the  judgment  was  confessed  bj 
him,  and  entered  by  the  prothonotary  in  thi< 
form.  There  was  nothing  irregular  on  th< 
face  of  It  and  the  court  below  was  no 
bound  to  strike  it  off.  The  appellant  having 
made  affidavit  that  the  note  was  made,  ant 
the  judgment  confessed,  without  his  author 
ity,  the  court  opened  it  to  let  in  this  de 
fense.  This  was  all  that  appellant  was  en 
titled  to  ask.  At  the  trial  the  issue  turne< 
entirely  on  a  question  of  fact  whether  Els 
offer  and  McKlbben  had  authority  from  thi 
appellant,  either  at  the  time,  or  by  aubsc 
quent  ratification,  to  make  the  note.  Tba 
appellant  was  a  member  of  the  firm,  am 
was  liable  for  the  original  debt  to  the  plain 
tiff,  was  not  disputed.  In  Fichthorn  v.  Boy 
er,  5  Watts,  159,  It  was  held  that  if  one  part 
ner  sign  and  seal  an  instrument  in  the  firn 
name,  with  the  assent  of  the  other,  the  lal 
ter  is  as  much  bound  as  if  he  had  signed  an< 
sealed  it  himself,  and  his  assent  can  1* 
proved  by  "any  of  the  usual  modes  of  evi 
dence."  And  this  rule  has  never  been  d« 
parted  from.  Kramer  v.  Dinsmore,  152  Pti 
St.  264,  25  Ati.  789. 

The  portions  of  the  charge  contained  ii 
the  third  and  fourth  assignments  of   erro 
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are  In  exact  accord  with  the  settled  rule 
above  referred  to.  The  learned  judge  told 
the  jury  explicitly  that  there  was  no  implied 
authority  In  his  partners  to  bind  appellant 
by  such  a  note,  but  that,  If  he  knew  and  as- 
sented to  It,  he  would  be  bound.  He  fur- 
ther instructed  the  Jury  that,  although  ap- 
pellant did  not  know  of  the  giving  of  the 
note  at  the  time,  yet,  If  he  subsequently  as- 
sented to  and  ratified  it,  he  would  be  equal- 
ly bound.  In  this  there  was  no  error.  There 
was  a  conflict  of  testimony  as  to  the  princi- 
pal act  of  ratification  alleged,  the  appellant 
claiming  that  he  had  only  agreed  to  pay  his 
pro  rata  share  of  the  debt,  while  the  plaintiff 
testified  that  the  agreement  was  to  pay  his 
share  of  the  note.  The  learned  Judge  called 
the  attention  of  the  Jury  specifically  and 
dearly  to  this  difference,  and  left  It  to  them 
to  say  which  was  the  truth.  He  could  not 
have  done  otherwise.  Appellant's  promise  to 
pay  his  part  of  the  note,  If  the  Jury  found 
that  such  was  his  promise,  was  certainly 
evidence  of  knowledge  of  its  existence  and 
its  nature,  and  of  assent  to  it  in  the  form  in 
which  it  stood.  Even  if  he  was  ignorant  of 
the  legal  effect  of  such  a  note,  in  making 
him  liable  with  the  others  for  the  whole 
debt  that  would  be  an  Ignorance  of  the  law, 
and  not  a  want  of  knowledge  of  the  facts 
which  would  deprive  his  act  of  its  force  as 
evidence  of  ratification. 

The  eighth  assignment  is  without  merit 
The  Jury  came  In  for  further  instructions. 
The  question  they  asked  does  not  appear  in 
the  record,  but  the  Judge,  after  having  di- 
rected the  reading  of  a  brief  portion  of  ap- 
pellant's testimony  by  the  stenographer, 
gave  some  farther  instructions  upon  it,  and 
then  asked  if  that  sufficiently  answered  their 
question,  to  which  the  Jury  assented.  There 
was  no  error  apparent  in  this.  If  the  ap- 
pellant thought  the  part  of  the  testimony 
read  was  an  inadequate  response  to  the 
jury's  request  he  should  hare  asked  for  the 
reading  of  such  other  part  as  be  thought 
relevant  and  material.     Judgment  affirmed. 


FBEDONIA  NAT.  BANK  ▼.  COLLINS. 

PERRIN  et  al.  v.  WATERHOUSE. 

'Snpreme  Court  of  Pennsylvania.     Nov.  4,  1895.) 

ItORTGAOBD  PbOFBBTT — PARTIAL  SALE — APPLICA- 
TION or  Proceeds— Rights  or  Pcrchaser. 
The  owner  of  land  subject  to  a  mortgage 
•old  timber  thereon,  with  the  knowledge  of  the 
mortgagee,  and  without  interference  from  him, 
>a<i  the  notes  given  for  the  price  were  deposited 
with  the  cashier  of  a  bank  for  collection,  and 
were  paid  by  the  purchaser  to  the  bank.  The 
!»od  was  then  being  operated  for  oil,  and  by  ar- 
rangement between  the  landowner  and  the  hold- 
ers of  the  mortgage  notes  the  proceeds  of  the  oil 
were  being  paid  to  the  cashier,  to  be  applied  on 
the  mortgages.  The  purchase  money  for  the 
timber  was  handed  by  the  cashier  to  the  land- 
owner. Held,  that  the  fact  that  the  latter  used 
-^••h  money  in  paying  the  costs  of  operating  the 
i-iad  for  oil  did  not  raise  an  equity  to  have  It 
treated  as  if  it  had  been  applied  directly  to  the 


payment  of  the  mortgage,  so  as  to  release  the 
timber  from  the  Hen  thereof,  the  landowner  hav- 
ing the  absolute  control  of  the  money  and  the 
right  to  use  it  as  he  wished. 

Appeal  from  court  of  common  pleas,  Forest 
county;   Charles  H.  Noyes,  Judge. 

Actions  by  the  Fredonla  National  Bank,  as- 
signee of  J.  A.  Waterhouse,  against  H.  P. 
Perrin  and  A.  Borden,  and  by  H.  P.  Per- 
rin,  A  Borden,  and  H.  J.  Pemberton  against 
J.  A.  Waterhouse  and  W.  B.  Hooker,  to  fore- 
close certain  mortgages,  in  which  Truman  D. 
Collins  was  permitted  to  appear  and  defend 
as  terre-tenant  From  judgments  for  plain- 
tiffs, said  Collins  appeals.    Affirmed. 

T.  F.  Bitchey  and  Samuel  T.  Neill,  for  ap- 
pellant M.  H.  Byles,  P.  M.  Clark,  and  D. 
I.  Ball,  for  appellees. 

MITCHELL,  J.  Though  the  transactions 
involved  in  these  cases  were  somewhat  com- 
plicated, the  really  essential  facts  may  be 
stated  In  brief  compass:  Waterhouse  was 
the  owner  of  the  premises  in  question,  sub- 
ject to  the  mortgages  now  in  suit  There 
appears  also  to  have  been  a  prior  mortgage 
to  Pratt  and  Phillips,  with  which  we  are  not 
now  concerned.  In  September,  1891,  Water- 
house  sold  the  timber  on  the  mortgaged  land 
to  Collins,  the  appellant  The  price  was  paid 
by  check  and  notes,  which  were  deposited 
by  Waterhouse  with  Green,  the  cashier  of 
the  Fredonla  National  Bank,  for  collection, 
and  were  subsequently  paid  by  appellant  to- 
that  bank.  At  that  time  the  land  was  being 
operated  for  oil,  and,  by  arrangement  between 
the  owner  of  the  land  and  the  holders  of  the 
notes  secured  by  the  mortgages,  the  proceeds 
of  the  oil  were  paid  to  Green,  to  be  applied 
to  the  reduction  of  the  mortgages.  The  pur- 
chase money  of  the  timber  was  handed  over 
by  Green  to  Waterhouse,  and  used  in  de- 
fraying the  expenses  of  operating  the  land 
for  oil.  The  appellant's  claim  is  that  as  his 
money,  paid  for  the  timber,  was  used  for 
the  expenses  of  operating,  and  thereby  in- 
creased the  profits  from  the  oil,  which  went 
to  the  reduction  of  the  mortgages,  It  should 
In  equity  be  treated  as  If  it  had  been  ap- 
plied directly  to  that  purpose,  and  the  timber 
thereby  released  from  the  lien  of  the  mort- 
gages, in  accordance  with  the  principle  here- 
tofore laid  down  in  this  case  in  158  Pa.  St. 
45,  27  All.  855,  and  166  Pa.  St.  177,  30  Atl. 
975,  976.  It  is  not  contended  by  the  appel- 
lant that  there  was  any  express  agreement 
by  Waterhouse  or  Green  or  the  bank  to  make 
such  application  -of  the  proceeds  of  the  tim- 
ber. The  duty  to  do  so  must  arise,  if  at  all. 
from  the  equity  of  the  circumstances;  and  at 
this  point  we  are  met  by  the  most  unsatis- 
factory portion  of  the  case,— the  character 
and  extent  of  the  trust  held  by  Green  in  re- 
gard to  the  operations  on  the  land  and  the 
application  of  the  proceeds.  All  that  the 
learned  judge  below  was  able  to  find  on  the 
subject  was  that  there  was  "some  arrange 
ment,"  and  he  expressly  says  in  his  supple 
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mental  finding  at  the  request  of  appellant 
that  "there  Is  no  evidence  of  the  agreement 
creating  [the  trust],  nor  who  were  the  par- 
ties to  it,  nor  what  were  Its  terms,  except 
the  statements  of  Green  as  to  his  understand- 
ing of  its  import  as  affecting  particular  mat- 
ters." The  absence  of  specific  evidence  on 
these  matters  is  the  appellant's  misfortune, 
for  the  burden  of  proving  his  case  rested 
on  him;  and  without  information  as  to  the 
parties,  or  the  terms  of  the  trust,  no  chan- 
cellor could  safely  say  that  the  knowledge  of 
Green  and  of  Borden,  one  of  the  mortgagees, 
and  their  consent  to  the  sale  of  the  timber., 
raised  any  duty  or  any  equity  that  the  pro- 
ceeds should  be  applied  to  the  mortgages. 
In  the  legal  aspect  of  the  case  the  crucial 
fact  is  that  the  money  belonged  to  Water- 
house,  and  unless  a  clear  equity  to  the  con- 
trary be  shown  his  right  to  the  control  and 
disposition  of  it  cannot  be  questioned.  He 
was  the  owner  of  the  land,  in  possession. 
He  sold  the  timber,  received  the  check  and 
notes  for  it,  and  put  them  in  the  bank  for 
collection  merely.  The  money,  therefore, 
was  his.  Appellant  made  no  stipulation  as  to 
the  application  of  it,  for  he  bought  without 
knowledge  and  without  inquiry  as  to  incum- 
brances. The  mortgagees,  if  they  knew  of 
the  sale  at  all,  did  not  interfere.  They  were 
not  bound,  though  they  would  have  bad  a 
right,  to  do  so,  if  they  thought  their  security 
was  being  Impaired.  As  already  said,  there 
is  no  evidence  of  any  such  trust  In  Green  as 
made  it  his  duty  to  interfere.  Waterhouse's 
control,  therefore,  was  absolute.  He  might 
have  used  It  to  pay  his  personal  debts,  or  he 
might  have  directed  it  to  be  applied  to  the 
mortgages,  but  he  did  not  do  so,  and  the  fact 
that  he  used  it  for  operating  expenses  on  the 
land,  standing,  as  it  does,  by  itself,  Is  not 
sufficient  to  raise  an  equity  which  we  can 
apply  in  relief  of  the  appellant.  It  Is  a  hard 
case  for  him,  but  it  is  the  case  of  every  pur- 
chaser of  a  title  subject  to  incumbrances 
.against  which  he  has  not  provided.  It  is 
hardly  necessary  to  say,  that  when  this  case 
was  here  before  (166  Pa.  St.  177,  30  Atl.  975, 
-976)  It  was  decided  on  the  facts  as  they  ap- 
peared in  the  affidavit  of  defense.  On  the 
trial  the  appellant  failed  to  establish  the  prin- 
cipal averment  that  the  proceeds  of  the  tim- 
ber were  paid  over  to  and  received  by  the 
■bank,  and  the  case  as  now  presented  falls  in 
its  most  important  point  Judgment  affirm- 
ed. 


JESSOP  v.  IVORY. 
(Supreme  Court  of  Pennsylvania.     Nov.  4, 1895.) 

Written  Contract  —  Modification  by  Parol  — 
Fraud  and  Mistakk. 
1.  In  an  action  on  a  parol  agreement  by  a 
seller  of  stock  to  take  back  the  stock,  and  re- 
fund the  price  paid,  if  the  purchaser  should  be- 
come dissatisfied,  where  defendant  avers  that 
the  only  agreement  was  contained  in  a  written 
receipt  given  to  the  purchaser,  and  gives  evidence 


of  such  a  receipt,  it  is  proper  to  charge  that  such 
a  receipt  would  stand  as  the  agreement  of  the 
parties,  unless  it  is  shown  that  any  part  of  the 
agreement  was  omitted  by  fraud,  accident,  or 
mistake. 

2.  A  receipt  signed  by  one  party  is  not  a 
written  agreement  incapable  of  modification  by 
parol  evidence. 

8.  The  refusal  of  a  change  of  venue  is  not 
reviewable,  except  for  abuse  of  discretion. 

Appeal  from  court  of  common  pleas,  Arm- 
strong county;    Calvin  Ray  burn,  Judge. 

Action  by  C.  J.  Jessop  against  R.  B.  Ivory. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
Afflrmed. 


Neale  &  Painter  and  J.  M.  Hunter,  for  ap- 
pellant   M.  F.  Leason,  for  appellee. 

MITCHELL,  J.  The  main  contention  of 
appellant  that  the  Jury  should  have  been  di- 
rected to  find  a  verdict  in  his  favor,  was  de- 
cided adversely  to  him  when  the  case  was 
here  before.  158  Pa.  St  71,  27  Atl.  810.  The 
plaintiff's  action  was  upon  a  parol  agreement 
to  take  back  the  stock,  and  refund  the  price 
paid,  if  the  purchaser  should  become  dis- 
satisfied, and  desire  to  rescind.  The  defense 
was  a  denial  of  the  contract  set  up,  and,  in 
corroboration  of  that  denial,  an  averment  that 
the  contract  was  in  writing,  and  contained 
the  only  condition  on  which  it  was  to  be  re- 
scinded. This  paper  was  not  produced,  but 
appellant  gave  evidence  of  its  contents.  The 
question  was,  therefore,  necessarily  for  the 
Jury  to  decide  whether  the  real  contract  was 
as  the  plaintiff  or  as  the  appellant  claimed. 
When  the  case  was  here  before,  we  were 
obliged  to  bold  that  the  court  below  had  not 
given  the  writing  its  proper  weight  in  put- 
ting it  before  the  Jury,  but  we  said  clearly 
that  It  was  a  matter  for  the  Jury,  with  in- 
structions that  the  writing  is  presumed  to 
contain  the  whole  contract  between  the  par- 
ties, and  they  must  so  find  unless  satisfied 
by  clear  and  convincing  evidence  that  another 
part  of  the  agreement  was  In  fact  made  at 
the  time,  but  omitted  from  the  writing  by 
fraud,  accident  or  mistake.  The  learned 
judge  gave  this  instruction  to  the  jury  by  the 
affirmance  of  defendant's  fourth  point  He 
could  not  have  gone  further,  and  directed  for 
the  defendant  because,  the  writing  not  be- 
ing in  evidence,  the  burden  of  proving  its  con- 
tents was  on  the  defendant,  and  his  testi- 
mony on  that  subject  was  inferentially,  if  not 
expressly,  denied  by  the  plaintiff.  In  this 
class  of  cases  it  is  common  experience  that 
the  lay  mind  takes  a  different  view  from  the 
legal  one.  Juries  nearly  always  give  more 
weight  to  the  words  of  the  living  witness  be- 
fore them  than  they  do  to  toe  writings  made 
even  by  the  same  witness  at  another  time. 
It  is  quite  probable  that  in  the  present  case 
the  verdict  was  against  the  weight  of  the  evi- 
dence, but  it  was  a  question  for  the  jury,  they 
were  rightly  instructed  as  to  the  law,  and 
the  correctness  of  their  verdict  was  for  the 
court  below,  not  for  us,  to  determine. 

On  the  present  argument  the  learned  couu- 
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sel  tor  the  appellee  called  our  attention  to  the 
fact  that  the  writing  In  question  was  not  an 
agreement  signed  by  the  parties,  but  merely 
a  receipt  by  the  defendant,  and  therefore  the 
rale  as  to  the  modification  of  written  agree- 
ments by  parol  evidence  should  not  apply. 
The  distinction  Is  well  founded,  and,  if  the 
verdict  had  gone  the  other  way,  we  should 
probably  be  obliged  to  hold,  in  favor  of  the 
appellee,  that  the  rule  was  laid  down  too 
strictly  against  him.  But  the  substance  of 
the  charge,  that  the  writing,  when  admitted 
or  proved,  is  presumed  to  contain  the  whole 
agreement  of  the  parties,  was  entirely  cor- 
rect, and.  If  the  requirements  of  the  evidence 
to  overcome  the  presumption  were  stated  too 
strongly,  it  was  an  error  in  appellant's  favor 
which  affords  him  no  just  ground  of  com- 
plaint 

The  other  branch  of  the  defense,  that,  even 
I  the  contract  was  as  plaintiff  claimed,  he 
tad  waived  his  rights  by  acts  of  ownership 
subsequent  to  the  alleged  breach,  was  fully 
liseussed  when  the  case  was  here  before,  and 
lie  learned  judge  appears  to  have  followed 
he  opinion  of  this  court  closely  in  his  charge 
ind  his  answers  to  the  points. 

The  refusal  of  a  change  of  venue  is  not  re- 
newable, except  for  abuse  of  discretion,  of 
rhich  there  is  not  the  slightest  hint  here, 
-elta  v.  Railroad  Co.,  160  Pa.  St  503,  28  AH. 
38,    Judgment  affirmed. 


BERWIND  v.  WILLIAMS. 
Supreme  Court  of  Pennsylvania.     Nov.  4, 1893.) 

ALB   OF     LaNTI— MERGER— FoSSKSSORT    PROCEED- 
INGS— Execution  of  Writ  —  Restitution  of 
Possession. 

1.  A  written  agreement  for  the  sale  of  land 
lerges  all  prior  equities  of  the  purchaser. 

2.  After  possessory  proceedinps  for  land  had 
■suited  in  a  judgment  against  defendant,  and 
tiring  the  pendency  of  the  execution  of  a  war- 
mt  for  the  delivery  of  possession,  the  plaintiff 
sreed  to  convey  the  land  to  defendant  if  the  lat- 
t  paid  him  ra  certain  gum  in  two  weeks,  defend- 
nt  to  deliver  possession  if  this  sum  was  not  paid 
i  that  time.  Held,  that  this  agreement  gave  de- 
ndant  merely  an  option  to  buy,  and  was  not  a 
irgain  and  sale  of  the  land. 

3.  After  the  sheriff  had  formally  delivered 
wsession  of  land  under  a  writ  therefor,  the 
aiotiff  in  the  writ  consented  that  the  defend- 
nt  should  put  his  goods  back  on  the  premises, 
id  continue  bis  actual  occupation  of  the  land. 
tld.  that  the  burden  of  proving  that  such  oc- 
■pation  was  the  resumption  of  defendant's  for- 
••r  possession,  and  a  reinstatement  of  his  equita- 
e  title,  divested  by  the  previous  proceedings, 
as  upon  him.  . 

Appeal  from  court  of  common  pleas,  Jef- 
•rson  county;  E.  Heath  Clark,  Judge. 
Ejectment  by  Edward  J.  Berwind,  sub- 
ituted  for  William  J.  Smith,  against  Wil- 
ira  C.  Williams  and  Joseph  Clawson. 
rom  a  judgment  for  plaintiff,  defendant 
illiams  appeals.  Affirmed. 
Tbe  evidence  established  the  following 
eta,  vis.:  William  C.  Williams  was  the 
vner  of  tbe  land  now  In  dispute  prior  to 
▼.33-A.no.5- 23 


the  year  1880,  and  J.  U.  Gillespie  held  several 
judgments  against  William  C.  Williams,  up- 
on which  writs  of  execution  were  issued, 
and  the  property  sold  by  the  sheriff  to  J. 
U.  Gillespie,  to  whom  a  deed  was  duly  exe- 
cuted, dated  the  11th  day  of  February,  1880. 
Williams  refusing  to  deliver  up  the  posses- 
sion, proceedings  to  dispossess  him  were 
commenced  by  Gillespie  on  the  14th  day  of 
July,  1880;  and  on  the  21st  day  of  July, 
1880,  Williams  confessed  judgment  therein, 
and  amicably  delivered  possession  of  the 
bind,  and  entered  into  a  written  lease  of  the 
same  for  a  period  of  three  months.  Wil- 
liams refused  to  remove  from  the  premises 
at  the  expiration  of  the  lease,  and  on  the  4th 
day  of  August,  1881,  proceedings  were  com- 
menced, under  the  landlord  and  tenant  act; 
and,  during  the  pendency  of  tbe  said  action, 
Williams  came  into  the  justice's  office,  by 
his  counsel,  and  alleged  that  Gillespie  had 
made  a  parol  agreement  with  him  to  take 
his  money  and  convey  Williams  the  land, 
and,  in  pursuance  of  such  agreement,  a  ten- 
der of  $500  in  money  was  made,  and  to  en- 
ter Into  a  written  agreement  of  purchase, 
agreeing  to  pay  the  sum  of  $3,000,— $500  In 
hand,  and  the  balance  in  payments  of  $500 
a  year,  with  interest,— which  was  accepted 
by  Gillespie.  To  make  tbe  tender  of  $500, 
Williams  borrowed  from  William  J.  Smith 
the  sum  of  $200  for  a  short  time,  and  was  to 
return  it  the  same  day.  Gillespie  accepting 
the  tender,  Williams  was  not  able  to  return 
the  money  borrowed  from  Smith,  and,  to  se- 
cure the  amount  so  loaned,  Smith  went  to 
Gillespie,  and  purchased  Gillespie's  title, 
paying  him  the  $3,600,  less  the  amount  al- 
ready paid.  On  the  26th  day  of  April,  1882, 
William  J.  Smith  entered  into  an  article  of 
agreement  with  William  C.  Williams  and 
Anna  M.  Williams,  his  wife,  to  sell  them  the 
land  upon  the  same  terms  and  conditions  as 
agreed  by  Gillespie,  thus  carrying  out  the 
alleged  agreement  between  Gillespie  and 
Williams,  and  a  credit  of  $500  was  entered 
upon  the  contract,  being  the  hand  money. 
On  the  11th  day  of  October,  1882,  a  judg- 
ment was  entered  by  confession  against  Wil- 
liam C.  Williams,  and  in  favor  of  M.  J.  Dins- 
more,  for  use  of  J.  M.  Hadden,  to  No.  122, 
of  May  term,  1882,  which  judgment  became 
a  lien  upon  the  equitable  interest  of  William 
C.  Williams,  the  appellant,  In  the  lands  in 
controversy.  On  the  said  judgment  a  writ 
of  fieri  facias  was  Issued  to  No.  80  of  De- 
cember term,  1885,  on  which  writ  the  equita- 
ble interest  of  William  C.  Williams,  the  ap- 
pellant, was  sold  by  the  sheriff  to  W.  N. 
Hadden,  who  received  a  deed  therefor,  dated 
the  21st  day  of  December,  1885,  thereby 
vesting  the  entire  Interest  of  the  appellant 
in  the  said  W.  N.  Hadden.  Hadden,  being 
desirous  of  having  the  possession  of  the  land 
so  purchased,  gave  notice,  pursuant  with  the 
act  of  assembly  of  June  16,  1836  (P.  L.  780), 
after  which  an  information  was  made  in  ac- 
cordance with  said  act  before  John  St  Clair, 
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n  justice  of  the  peace,  on  the  29th  day  of 
April,  188(1,  and  the  said  cause  was  pro- 
ceeded with  to  final  Judgment  In  favor  of 
W.  N.  Hadden;  and  on  May  XOth  a  warrant 
was  issued,  directed  to  the  sheriff  to  deliver 
possession.  Pending  the  execution  of  the 
warrent,  negotiations  were  commenced  be- 
tween W.  N.  Hadden  and  William  J.  Smith, 
the  holder  of  the  legal  title,  for  the  purchase 
of  Hadden'a.  equity,  which  resulted  in  a  sale 
by  deed,  dated  the  12th  day  of  June,  1886, 
from  W.  N.  Hadden  and  wife,  to  W.  J. 
Smith,  thereby  vesting  the  entire  title  in  W. 
J.  Smith.  The  first  warrant  was  returned  by 
direction  of  the  plaintiff,  and  the  case  re- 
mained until  the  8th  day  of  November,  1886. 
Williams  still  refusing  to  deliver  the  posses- 
sion, another  warrant  was  Issued,  directing 
the  sheriff  to  deliver  the  possession;  and, 
during  the  pendency  of  the  execution  of  the 
said  warrant,  William  C.  Williams,  desiring 
to  purchase  the  land,  made  the  writing  of 
January  7,  1887,  with  William  J.  Smith, 
wherein  it  was  stipulated  that,  If  Williams 
paid  Smith  the  sum  of  $6,000  in  two  weeks, 
he  (Smith)  would  convey  to  him  the  land; 
if  not  paid  in  that  time,  he  (Williams)  agreed 
to  deliver  up  and  remove  from  the  posses- 
sion of  the  land.  No  payment  or  offer  to 
pay  was  made  by  Williams. 

G.  A.  Jenks  and  Wlnslow  &  Calderwood, 
for  appellant.  H.  Clay  Campbell,  C.  Z.  Gor- 
don, W.  M.  Fairman,  and  A.  J.  Trultt,  for 
appellee. 

MITCHELL,  J.  All  prior  equities  of  the 
appellant  In  the  land,  whether  against  Gil- 
lespie or  Smith,  were  merged  in  the  agree- 
ment of  April  28,  1882,  and  thereupon  Smith 
held  the  legal  title,  and  Williams  an  equity, 
under  the  terms  of  that  agreement.  This 
equitable  title  of  appellant  became  vested  In 
Hadden  by  the  sale  under  execution  In  1885; 
and  In  June,  1886,  Hadden  conveyed  It  to 
Smith,  who  thereby  became  vested  with  both 
the  legal  and  equitable  titles,  discharged  of 
all  claims  by  appellant.  The  agreement  of 
January  7,  1887,  between  Smith  and  appel- 
lant, is  therefore  the  starting  point  of  any 
present  equity  that  appellant  may  have 
against  Smith  or  his  vendee,  the  plaintiff. 
Tills  is  virtually  conceded  by  the  appellant's 
fourth  prayer,  for  instruction  to  the  Jury 
that  they  should  render  a  verdict  for  the 
plaintiff  to  be  released  on  the  payment  of 
$6,000,  with  Interest  from  January  7,  1887. 
This  agreement  of  January,  1887,  is  an  agree- 
ment by  Smith  to  sell  on  stipulated  terms, 
but  there  is  no  agreement  by  Williams  to 
buy.  The  c.Uy  covenant  that  It  contains  on 
his  part  Is  that.  If  he  does  not  pay  the  price 
before  the  date  fixed,  he  will  move  out;  and 
to  that  end  he  authorizes  the  sheriff  to  de- 
liver possession  to  Smith.  To  explain  this 
last  provision,  it  is  only  necessary  to  recall 
the  situation  of  the  parties  at  that  time. 
Williams'  equitable  title  had,  as  already  uot- 


ed,  been  sold  by  the  sheriff  to  Hadden,  and 
conveyed  by  Hadden  to  Smith;  thereby 
merging  it  in  the  legal  title  previously  in 
Smith.  Possessory  proceedings  before  a  Jus- 
tice of  the  peace  had  resulted  in  a  Judgment 
against  Williams,  and  the  sheriff  was  pres- 
ent, with  a  writ  of  habere  facias  possession- 
em. Williams,  therefore,  had  no  interest  in 
the  land;  nothing  but  a  bare  possession, 
which  had  been  judicially  declared  at  an  end, 
and  which  the  sheriff  was  about  to  termi- 
nate in  fact.  In  this  situation  of  affairs,  the 
agreement  gave  him  an  option  to  buy;  noth- 
ing more,  for  there  was  no  obligation  on  his 
part  to  do  so.  It  was  not  a  bargain  and  sale 
of  the  land,  either  present  or  future,  but  a 
stay  of  proceedings  in  a  writ  of  possession, 
upon  conditions  named,  the  performance  of 
which  was  entirely  optional  on  the  part  of 
Williams.  To  take  advantage  of  the  option, 
he  was  bound  to  comply  with  Its  terms,  and 
this  it  is  conceded  he  never  did. 

Down  to  this  point  the  case  is  perfectly 
clear,  and  shows  that  the  appellant's  entire 
Interest  In  the  land  was  terminated  on  Janu- 
ary 21,  1887,  when  the  sheriff  executed  his 
habere  facias,  and  delivered  possession  to 
Smith.  It  appears,  however,  that  the  sher- 
iff's delivery  of  possession  was  formal  only; 
and,  after  Williams'  goods  were  set  out.  he 
was  allowed  by  Smith  to  put  them  back 
again,  and  continue  his  actual  occupation  of 
the  land.  He  now  claims  that  such  occupa 
tlon  was  a  resumption  of  his  former  posses 
sion,  and  a  reinstatement  of  his  equitabH 
title,  which  had  been  dtvested  by  the  previ 
ous  proceedings.  The  burden  of  proof  oi 
such  claim  was,  of  course,  upon  him;  and,  ii 
support  of  It,  besides  his  own  testimony  tha 
his  original  agreement  with  Smith  had  nevei 
been  regarded  by  either  party  as  abandoned 
he  produced  several  witnesses,  who  testifier 
to  declarations  by  Smith,  at  times  not  verj 
definitely  fixed,  but  apparently  subsequent  t< 
January,  1887,  that  all  he  (Smith)  wanted  oti 
of  the  land  was  his  money  and  Interest 
Against  this  is  the  testimony  of  Smith  that 
at  the  time  of  his  purchase  of  the  Haddei 
title,  he  gave  express  notice  that  he  was  buy 
ing  now  for  himself;  his  positive  denial  thai 
after  that  purchase,  he  ever  made  any  agree 
ment  with  Williams  for  the  sale  of  the  Ian 
except  that  of  January  7.  1887;  and  his  ea 
planation  of  allowing  Williams  to  continu 
his  actual  occupancy  of  the  land  after  th 
sheriff's  delivery  under  his  writ  of  possei 
sion,  on  the  ground  that.  It  being  winter,  an 
Williams  having  no  other  place  to  go.  he  wa 
allowed  to  remain  until  April,  on  the  expret 
agreement  to  go  out  then,  or  remain  as 
tenant,  at  a  rent  to  be  fixed  at  that  time.  I 
this  last  matter  Smith  is  corroborated  t 
Sheriff  Chamberlln.  On  this  evidence,  i 
chancellor,  even  without  reference  to  the  wd 
of  April  22,  1856  (P.  L.  533),  would  feel  j3 
titled  In  decreeing  an  equitable  title  in  \vj 
Hams. 

The  learned  judge  below,  having  given  ta1 
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proper  construction  to  the  agreement  of  Jan- 
uary, 1887,  and  there  being  no  sufficient  evi- 
dence before  him  to  show  any  new  equity  in 
appellant,  was  right  In  directing  a  verdict 
for  the  plaintiff.     Judgment  affirmed. 


SAGER  et  al.  y.  MEAD. 
(Supreme  Court  of  Pennsylvania.    Oct  7, 1895.) 
Bale  of  Decedent's  Land— Validiti—  Adequacy 
op  Price — Fraud. 

1.  If  the  sale  of  decedent's  land  for  the  pay- 
ment of  debts  is  necessary,  the  parties  interested 
in  the  estate  may  furnish  the  money  for  the  pay- 
ment of  the  debts  and  take  deeds  for  the  land  in 
severalty. 

2.  A  deed  made  and  delivered  in  pursuance 
of  an  order  of  sale  granted  by  the  orphans'  court, 
under  which  possession  has  been  taken,  the  pur- 
chase money  paid,  and  title  unquestioned  for  16 
years,  cannot  be  set  aside  merely  because  three 
witnesses  say  that  in  their  opinion  the  property 
was  worth  more  than  the  price  at  which  it  was 
*ol<l,  when  six  witnesses  say  that  it  brought  its 
full  value, 

3.  A  party  to  proceedings  for  the  sale  of 
land,  who  continues  to  keep  the  benefits  derived 
by  her  therefrom,  cannot  attack  the  sale  as 
fraudulent. 

Appeal  from  court  of  common  pleas,  War- 
ren county;   C.  J.  Mayer,  Judge. 

Ejectment  by  Elizabeth  Sager  and  others, 
trustees  of  the  estate  of  George  A.  Cobham, 
deceased,  against  George  Mead.  From  a 
Judgment  for  defendant,  plaintiffs  appeal. 
Affirmed. 

D.  I.  Ball  and  Allen  &  Sons,  for  appel- 
lants. M.  F.  Elliott  H.  McSweeney,  Wil- 
bur &  Sehnur,  and  Hinckley  &  Rice,  for  ap- 
pellee. 

GREEN,  J.  The  land  for  which  the  pres- 
ent action  of  ejectment  is  brought  was  part 
of  a  large  body  of  land,  containing  in  the 
whole  about  1,000  acres.  According  to  the 
testimony  of  all  the  witnesses  on  both  sides, 
the  great  bulk  of  It  was  wild  land,  quite 
Mlly.  steep  and  rocky  on  the  river  side, 
most  of  the  timber  cut  off  in  1872,  and  ac- 
cording to  the  testimony  of  the  plaintiffs 
utving  about  150  to  200  acres  of  cleared 
and,  but  according  to  the  testimony  of  the 
lefendant  having  at  the  time  only  about  100 
teres  of  cleared  land,  about  60  acres  of 
vbich  was  in  a  good  state  of  cultivation. 
There  was  a  large  frame  dwelling  house  up- 
>n  it  and  quite  a  large  barn.  Two  wit- 
lesses  for  the  plaintiffs,  Brassington  and 
thaler,  testified  that  they  thought  the  whole 
property,  improvements  and  all,  was  worth 
mm  $15  to  $20  per  acre  in  1872.  Another 
fitness,  Lauffenberger,  said  be  thought  the 
did  land  was  worth  $10  an  acre,  but  gave 
io  estimate  as  to  the  cleared  land  and  im- 
provements. The  only  remaining  witness 
or  the  plaintiffs.  Sweeting,  said  he  thought 
he  cleared  land,  including  the  Improve- 
tents,  would  be  worth  not  less  than  $7,000 
>>  $8,000.  and,  with  some  reluctance,  said  he 
bought  the  wild  land  was  worth  about  $20 


an  acre.  On  the  part  of  the  defendant,  one 
witness,  Irvine,  a  farmer  who  had  known 
the  property  for  over  50  years,  testified  that 
In  1872  it  contained  about  100  acres  of  clear- 
ed land,  of  which  about  50  acres  were  fit  for 
cultivation,  the  other  40  being  plowed  over 
and  grown  up  to  briers  and  sprouts.  He  said 
he  would  not  consider  the  whole  property 
worth  over  $3,500  to  $4,000,  and  gave  his 
reasons  for  It  Another  witness,  Wetmore, 
who  had  known  the  property  for  many 
years,  and  whose  business  was  farming  and 
lumbering,  said  the  cleared  land  was  in  a 
poor  state  of  cultivation;  that  the  wild  land 
was  very  hilly,  part  of  it  barren;  and  that 
the  value  of  the  entire  property  was  not 
over  $4  an  acre.  Another  witness,  Mowris, 
who  had  lived  In  the  township  since  18G5, 
and  had  known  the  property  from  about  15 
years  before  George  A.  Cobham's  death,  said 
about  100  acres  were  under  cultivation,— 
not  good  cultivation,  however;  that  the  wild 
land  was  rough  and  hilly  and  rocky;  and 
that  he  considered  the  entire  property  was 
not  worth  more  than  from  $4  to  $5  an  acre. 
Another  witness,  Walters,  who  had  known 
the  property  for  40  years,  said  all  the  choice 
timber  had  been  cut  off  before  Cobham's 
death;  that  not  more  than  100  acres  was 
cleared,  and  only  60  acres  of  that  was  so  it* 
could  be  plowed,  and  that  was  partly  stumps 
and  stones;  and  that  the  value  of  the  whole 
property  In  1872  was  not  more  than  $4  per 
acre.  Another  witness,  Eldred,  said  the ' 
cleared  land  was  much  grown  up  with  brush; 
that  the  most  of  the  wild  land  was  hill  land, 
and  that  he  did  not  consider  It  worth  any- 
thing in  1872,  with  the  timber  off;  and  that 
he  would  not  have  been  willing  to  give  $5 
an  acre  for  the  whole  property  at  that  time. 
Another  witness,  Smith,  testified  that  be 
had  purchased  and  removed  all  the  pine  tim- 
ber, about  400  acres,  before  Cobham's  death, 
and  that  another  man,  named  Ballard,  had 
purchased  and  cut  all  the  oak.  He  said  also 
that  practically  all  the  valuable  timber  had 
been  cut  off  before  Cobham's  death,  and  that 
the  small  and  inferior  timber  that  was  left 
was  of  very  trifling  value. 

This  being  the  condition  of  the  property,  a 
petition  was  presented  to  the  orphans'  court 
for  an  order  to  sell  it  for  the  payment  of 
debts  of  the  decedent  by  the  administrator 
de  bonis  non,  on  December  13,  1871.  The  or- 
der was  granted  the  same  day,  and  on  March 
6,  1872,  the  administrator  returned  to  the 
court  that  he  had  sold  the  land  to  George 
N.  Parmlee  for  the  aggregate  sum  of  $4,275, 
he  being  the  highest  and  best  bidder,  upon 
the  terms  set  forth  in  the  order.  The  peti- 
tion set  forth  "that  the  available  personal 
assets  of  the  decedent  that  have  come  to  the 
bands  and  knowledge  of  your  petitioner  are 
entirely  insufficient  to  pay  the  debts  owing 
by  Bald  estate,  as  appears  by  the  accounts 
and  claims  duly  authenticated  and  filed  with 
him";  that  the  whole  amount  of  personal 
property,    after    deducting    the    exemption 
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claimed  and  retained  by  the  children,  waB 
$021,  anil  the  debts  presented  and  filed  with 
the  petitioner  amounted  to  $5,124.64,  leaving 
a  balance  over  and  above  the  assets  of  $4,- 
203.64,  besides  Interest  and  costs  of  adminis- 
tration. When  this  case  was  here  before  we 
held  this  petition  and  proceeding  to  be  a  suf- 
ficient compliance  with  the  law.  164  Pa.  St. 
131,  30  Atl.  284.  An  agreement  had  been 
made  by  all  the  parties  then  interested  in 
the  estate  to  withdraw  from  the  register  the 
application  for  the  probate  of  the  will;  that 
William  M.  Llndsey  should  take  out  letters 
of  administration  on  the  estate  of  the  de- 
ceased, and  dispose  of  the  estate  for  the 
payment  of  debts;  that  George  N.  Parmlee 
should  purchase  the  property  at  the  sale, 
and  should  hold  it  for  redemption  and  dis- 
tribution to  and  among  the  parties  accord- 
ing to  their  original  rights  and  equities,  In 
the  same  way  as  if  the  deceased  had  died 
intestate.  For  the  purpose  of  settling  all 
disputes  and  differences,  the  whole  question 
of  distribution  was  referred  to  the  final  ar- 
bitrament of  three  selected  gentlemen  of 
reputation  and  integrity,  whose  action  should 
be  binding  and  conclusive  upon  all  the  par* 
ties,  and  that  they  should  furnish  the  mon- 
ey necessary  to  extinguish  the  indebtedness 
.  of  the  decedent  There  were  some  other  de- 
tails of  the  agreement,  not  important  to  men. 
tion.  As  a  matter  of  course,  this  agreement 
and  all  the  proceedings  were  prepared  and 
conducted  under  legal  advice,  the  gentleman 
who  acted  for  the  parties  In  the  premises  be- 
ing one  of  the  most  distinguished  and  hon- 
orable lawyers  of  the  commonwealth.  It 
will  be  perceived  at  once  that  the  foundation 
of  the  whole  adjustment  was  the  sale  for  the 
payment  of  debts.  If  that  was  legal  all  title 
under  the  will  would  be  divested.  The  fact 
being  that  the  personal  estate  was  insuffi- 
cient for  the  payment  of  debts,  there  was  no 
legal  difficulty  In  the  way  of  selling  the 
property  under  an  order  of  sale  out  of  the 
orphans'  court,  and  that  course  was  adopted 
manifestly  because  It  was  a  clearly  legiti- 
mate and  proper  way  in  which  to  divest  the 
title  of  claimants  under  the  will.  It  Is  sim- 
ply impossible  to  Bay  that  there  was  any 
frand  either  in  the  conception  or  execution 
of  such  a  plan  of  procedure.  If  a  sale  was 
necessary  for  the  payment  of  debts  the  es- 
tate could  not  be  settled  without  doing  that 
very  thing,  and  the  mere  doing  of  it  is  not 
the  slightest  evidence  of  fraud.  Hence  the 
chief  inquiry  In  the  case  is,  was  the  pro- 
ceeding In  the  orphans'  court  for  the  sale  of 
the  property  for  the  payment  of  the  debts  of 
the  decedent  a  valid  proceeding?  On  its 
face  it  most  assuredly  was.  The  necessary 
facts  to  give  the  court  Jurisdiction  to  grant 
the  order  appear  on  the  record,  and  the  pro- 
ceeding was  most  strictly  regular  and  cor- 
rect In  every  respect.  It  was  followed  by 
an  account  subsequently  filed  by  the  admin- 
istrator, which  shows  how  the  entire  estate 
was  disposed  of.    The  accountant  charged 


himself  with  the  whole  of  the  personal  es- 
tate as  contained  in  the  inventory,  and 
which  came  to  him  thereafter,  and  with  the 
whole  proceeds  of  the  real  estate  sold,  the 
total  amount  being  $5,922.11.  Taking  credit 
for  the  goods  and  chattels  retained  by  the 
heirs,  $1,070.70,  and  the  cash  paid  them, 
$738.43,  and  for  the  various  debts  and  ex- 
penses paid,  there  was  a  balance  due  the  ac- 
countant of  $21.05.  This  account  was  filed 
on  July  9,  1878.  So  far  as  any  testimony  in 
this  case  is  concerned,  no  exceptions  were 
ever  filed  to  it,  nor  was  any  question  ever 
raised  as  to  Its  correctness.  Under  the  law 
It  was  duly  confirmed  In  regular  course  dur- 
ing the  year  1878,  and  has  remained  unlm- 
peached  from  that  time  to  the  time  of  this 
trial,— a  period  of  about  16  years.  All  the 
parties  In  Interest,  Including  Elizabeth  Sn~ 
ger,  one  of  the  present  plaintiffs,  had  the 
opportunity  of  attacking  the  sale,  but  they 
never  did.  The  question  which  now  arises 
Is,  was  the  sale  of  that  real  estate  a  valid 
sale?     If  It  was.  the  plaintiffs  have  no  cast". 

A  very  weak  and  feeble  attempt  was  made 
on  the  trial  to  impeach  its  validity.  A  little 
evidence  was  given,  the  purpose  of  which  was 
to  show  that  there  was  some  personal  property 
more  than  appeared  In  the  inventory.  If  the 
testimony  rendered  that  fact  clear,  and  yet 
the  additional  property  was  not  sufficient  to 
yield  money  enough  to  pay  the  debts  with,  it 
could  not  invalidate  the  sale.  But  the  evi- 
dence did  not  establish  the  fact.  It  was  said 
there  was  some  hay  not  accounted  for,  but  the 
proof  did  not  support  the  assertion,  nor  did  it 
specify  the  quantity  of  the  hay,  nor  its  value, 
nor  whether  It  really  belonged  to  the  decedent. 
Mrs.  Sager's  husband  said  he  told  Mr.  Llnd- 
sey, the  administrator,  that  one  Curtis  had  100 
head  of  sheep  that  he  took  from  the  deceased 
on  shares,  that  the  sheep  mostly  all  died  and 
that  Mr.  Cobham  had  said  Curtis  should  pac- 
tum $400;  that  Llndsey  said  Curtis  had  paid 
him,  without  stating  any  amount.  Mr.  Lind- 
sey  testified  that  he  had  collected  $100  from 
Curtis,  and  It  was  charged  in  the  account. 
Sager  also  said  he  told  Llndsey  that  one  Lauf- 
fenberger  owed  money  to  the  estate.  Llndsey 
testified  that  he  had  settled  that  matter,  and 
It  was  charged  In  the  account  Sager  also 
said  he  told  Llndsey  there  was  $5,000  or  $6,000 
worth  of  personal  property,  and  Llndsey  says 
he  never  told  him  anything  of  the  kind,  or 
anything  else  about  the  amount  of  personal 
property  on  the  premises.  It  Is  upon  such 
flimsy  and  worthless  testimony  as  this  that 
It  Is  now  asked  to  Invalidate  an  orphans'  court 
sale  of  real  estate  10  years  after  it  was  finally 
confirmed,  when  the  very  witness  and  his  wife 
and  all  the  other  parties  acquiesced  in  it  dur- 
ing all  that  time,  and  never  sought  to  sur- 
charge the  administrator  when  his  account 
was  filed,  or  at  any  time  after.  Of  course,  the 
attempt  is  preposterous. 

Then  It  was  sought  to  prove  that  the  sale 
was  invalid  because  the  real  estate  was  worm 
much  more  than  the  price  at  which  it    was 
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sold.  Such  a  reason  would  be  of  no  account 
If  it  were  true,  If  the  sale  was  properly  con- 
ducted, although  the  effort  to  set  the  sale 
aside  had  been  made  immediately  after  the 
sale.  But  after  16  years  of  acquiescence,  and 
after  the  title  had  passed  under  the  sale  for 
that  length  of  time,  the  proposition  to  de- 
clare It  invalid  for  such  a  reason  is  ridiculous. 
There  is,  however,  a  still  more  conclusive  rea- 
sou  against  it,  and  that  is  that  the  proof  does 
act  establish  the  fact.  A  large  preponder- 
ance of  the  testimony  proves  that  the  proper- 
ty brought  all  It  was  worth,  and  it  is  no  an- 
swer to  say  that  the  Jury  should  have  deter- 
mined this.  The  question  is,  shall  a  deed  made 
and  delivered  under  and  in  pursuance  of  an 
order  of  sale  granted  by  an  orphans'  court,  un- 
der which  possession  has  been  taken,  pur- 
chase money  paid,  and  title  unquestioned  for 
1C  years,  be  set  aside  and  avoided  because 
three  selected  witnesses  say  that  in  their  opin- 
ion the  property  was  worth  more  than  the 
price  at  which  It  was  sold,  when  sis  witnesses 
say  it  brought  all  It  was  worth?  There  can 
be  but  one  answer  to  such  a  question.  No 
trial  judge  could  permit  a  verdict  setting 
aside  such  a  deed  upon  such  testimony  to 
stand.  It  would  be  his  duty,  sitting  as  a  chan- 
cellor, to  pronounce  the  evidence  insufficient 
for  such  a  purpose,  and  therefore,  as  a  trial 
iudge,  to  give  a  binding  instruction  to  the 
jury.  This  is  what  the  learned  judge  of  the 
Mnirnon  pleas  did,  with  eminent  propriety 
ind  correctness. 

As  to  the  general  charge  of  fraud  in  the  whole 
ransactlon,  there  was  absolutely  no  evidence 
:o  support  It  If  the  sale  of  the  property  for  the 
oyment  of  debts  was  necessary,  it  was  entire- 
y  competent  for  the  parties  Interested  in  the 
wtate  to  furnish  the  money  for  the  payment 
>f  the  debts,  and  to  take  deeds  for  It  In  sever- 
ity. The  necessity  for  the  sale  was  adjudged 
iy  the  court  which  granted  the  order,  and  if 
he  present  plaintiff,  Elizabeth  Sager,  or  any 
)f  the  other  persons  Interested,  desired  to 
luestlon  Its  validity,  then  was  the  time  to  do 
t.  If,  having  the  opportunity  to  do  so,  as 
lic.v  all  had,  they  acquiesced  in  the  sale,  and 
toud  by  and  permitted  title  to  be  taken,  a 
liTision  of  the  property  into  several  parcels 
o  be  made,  and  an  acceptance  of  title  by  each 
listributee  of  the  parcel  allotted,  and  posses- 
ion to  be  taken  and  maintained  for  16  years, 
"ch  persons  cannot  now  call  In  question  such 

title.  Another  reason  especially  applicable 
o  Elizabeth  Sager  is  that  she  was  herself,  tc- 
ether  with  her  husband,  a  party  to  the  or- 
dinal agreement,  and  has  accepted  an  al- 
«mcnt  of  the  land  according  to  its  terms, 
ml  is  at  this  time  enjoying  the  full  benefit  of 
ts  provisions.  It  would  be  a  scandal  upon  the 
dnilnistratlon  of  Justice  to  permit  a  person 
o  circumstanced  to  impugn  successfully  the 
alidlty  of  an  agreement  to  which  she  was  a 
arty,  to  the  performance  of  the  terms  of 
iliicb  by  the  other  parties  she  assented,  and 


under  which  she  claimed  and  received  and 
now  enjoys,  all  the  benefits  it  gives  to  her. 
It  Is  no  answer  to  say  that  she  is  only  acting 
as  a  trustee.  She  cannot  in  such  a  matter  do 
as  a  trustee  what  she  cannot  do  as  an  indi- 
vidual. And  as  to  her  and  both  the  other 
trustees,  It  is  enough  to  say  that  they  were 
not  appointed  for  any  such  purpose.  In  fact 
they  were  appointed  upon  her  petition,  pre- 
sumably for  the  furtherance  of  her  Interests. 
Her  petition  sets  forth  that  certain  moneys 
which  had  come  Into  the  hands  of  a  receiver 
appointed  by  the  court  of  chancery  In  Eng- 
land, belonging  to  the  estate  of  her  father, 
could  not  be  distributed  to  the  persons  en- 
titled In  this  country  unless  trustees  were  ap- 
pointed under  the  will  of  George  A.  Cobham, 
who  could  properly  receive  the  same  and  make 
distribution  of  them  under  the  will,  and  for 
that  purpose,  and  to  enable  her  to  get  her 
share  of  those  moneys,  these  trustees,  she  be- 
ing one  of  them,  were  appointed.  The  original 
trustees  were  parties  to  the  proceedings  un- 
der the  caveat  against  the  will,  and  they  as- 
sented to  the  withdrawal  of  the  will  from  pro- 
bate. Two  others  subsequently  died  and  two 
resigned,  but  neither  the  whole  of  them,  nor 
any  of  them,  ever  made  any  attempt  to  in- 
terfere with  the  family  settlement,  or  with 
the  orphans'  court  sale.  In  the  exercise  of 
their  official  functions  they  evidently  never 
considered  it  necessary  to  take  any  such  ac- 
tion. The  period  of  their  inaction,  therefore, 
must  be  counted  as  laches,  as  well  against 
their  successors  as  themselves.  A  period  of 
16  years  without  any  action  must  be  taken  as 
gross  laches,  which  cannot  be  condoned  by  a 
fresh  appointment  of  trustees.  Contemplated, 
therefore,  in  any  aspect,  the  case  of  these 
plaintiffs  Is  destitute  of  merit  There  was  no 
actual  fraud  in  the  original  agreement,  the  or- 
phans' court  sale  was  a  valid  and  effective 
proceeding  to  divest  all  title  under  the  will, 
and  no  present  allegations  against  It  are  suffi- 
cient to  avoid  it  or  affect  It  in  any  way,  and 
the  laches  in  the  institution  of  any  proceeding 
to  invalidate  the  title  acquired  by  the  or- 
phans' court  sale  is  such  that  It  cannot  now  be 
entertained.  As  Elizabeth  Sager  Is  the  one 
person  who  can  be  benefited  by  a  recovery  in 
this  case,  and  as  she  was  a  party  to  all  the 
proceedings  now.  sought  to  be  invalidated,  and 
as  she  still  continues  to  hold  and  keep  all  the 
benefits  which  came  to  her  out  of  those  pro- 
ceedings, she  Is  bound  by  them  if  they  were 
not  fraudulent  and  she  cannot  be  permitted  to 
attack  them  if  they  were,  either  directly  by 
herself  or  indirectly  by  trustees  appointed  at 
her  instance.  She  cannot  be  permitted  to  as- 
sert her  own  fraud  and  obtain  a  judicial  de- 
cree founded  thereon. 

These  considerations  make  it  unnecessary  to 
discuss  or  decide  the  question  of  jurisdiction 
as  to  the  appointment  of  the  trustees.  The 
assignments  of  error  are  all  dismissed.  Judg- 
ment affirmed. 
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KUHLMAN  v.  SMELTZ,  Mayor,  et  al. 

(Supreme  Court  of  Pennsylvania.     Oct  7,  1885.) 

Assessor  for  Cocntt  Porposes  —  Term  or  Of- 
fice. 

Act  May  9,  1888,  providing  that  the  qual- 
ified voters  of  each  ward  in  a  city  of  the  third 
class  shall  elect  "'a  properly  qualified  person,  ac- 
cording to  law,  to  act  as  county  assessor  under 
existing  laws,  who  shall  serve  for  three  years," 
does  not  establish  a  new  office  of  county  assessor, 
or  provide  for  the  election  of  a  new  officer  of 
that  name,  but  merely  lengthens  the  term  of  the 
official  charged  with  making  the  assessment  for 
county  purposes  to  three  yeare,  whatever  may 
be  his  legal  title.  * 

Appeal  from  court  of  common  pleas,  Lancas- 
ter county;   Brubaker,  Judge. 

Amicable  action  of  mandamus  by  Marcus 
Kuhlman  against  Edwin  S.  Smeltz,  mayor  of 
the  city  of  Lancaster,  and  another,  to  deter- 
mine the  right  of  plaintiff  to  make  the  assess- 
ment in  the  Seventh  ward  of  said  city  for  city 
tax  purposes.  From  a  judgment  adverse  to 
plaintiff  he  appeals.     Reversed. 

Section  28  of  the  act  of  April  5,  1867  (P.  L. 
784),  which  was  an-  amendment  to  the  charter 
of  the  city  of  Lancaster,  declared,  inter  alia, 
"The  office  of  city  assessor  is  hereby  dispensed 
with."  Lancaster  Is  a  city  of  the  third  class. 
The  act  of  May  8,  1889  (P.  L.  133),  authorizes 
the  triennial  election  of  ward  assessors  In  cit- 
ies of  the  third  class,  extending  the  term  of 
assessors  in  conformity  with  the  law  and 
usage  throughout  the  state  to  three  years. 
Prior  to  the  passage  of  that  act  there  was  but 
one  assessor  in  each  of  the  wards  of  the  city 
of  Lancaster,  elected  annually,  and,  by  the 
express  terms  of  the  act  of  1807,  having  the 
power  and  duty  of  making  the  assessment 
"for  state,  county,  and  city  purposes."  The 
office  of  county  and  city  assessor  had  been  con- 
solidated in  one  person  for  each  ward  as  as- 
sessor for  state,  county,  and  city  purposes.  It 
was  therefore  contended  by  the  appellant  and 
plaintiff  below  that  the  act  of  1889  simply 
extended  his  term  of  office  to  three  years, 
without  In  any  way  restricting  or  modifying 
his  rights,  powers,  or  duties.  The  court,  how- 
ever, held  that  the  act  of  18S9,  extending  the 
term  of  assessor  in  Lancaster  city  to  three 
years,  was  a  repeal  of  the  act  of  1867,  which 
dispensed  with  and  abolished  the  office  of  city 
assessor,  and  that  its  effect  was  to  revive  and 
re-establish  the  office  of  city  assessor,  and  to 
deprive  the  general  assessor  of  the  right  to 
make  the  city  assessment. 

Brown  &  Hensel,  for  appellant.  John  E. 
Snyder  and  J.  \V.  Brown,  City  Sol.,  for  ap- 
pellees. 

MITCHELL,  J.  An  officer  or  tribunal  to 
put  an  official  valuation  on  property  which 
Is  called  upon  to  contribute  to  the  public  rev- 
enue is  a  necessary  part  of  the  equipment 
of  every  municipal  body  having  the  power 
of  taxation,  and  such  officer  has  been  known 
in  Pennsylvania  from  the  earliest  times  as 


an  "assessor."    The  title  occurs  In  the  first 
act  of  the  laws  made  by  Gov.  Fletcher,  with 
the  advice  and  consent  of  the  council  and  rep- 
resentatives in  general  assembly  at  Philadel- 
phia in  1683  (Duke  of  York's  Laws,  pp.  221, 
222),  and  has  been  In  use  continuously  since 
that  time.    The  act  of  April  11,  1789  (Smith's 
Laws,  p.  393;  4  Dall.  Laws,  608),  directs  that 
the  "citizens  of  every  ward,  township  and 
district  within  the  city  of  Philadelphia,  and 
the  several  counties  of  the  state,  shall    an- 
nually   •    »    •    elect   one   citizen   to   be     an 
assessor  for  the  term  of  one  year,  and    in 
1801  and  every  third  year  following  two  other 
citizens   to    be   assistant   assessors   for    tbe 
term  of  one  year";  the  provision  for  the  lat- 
ter being  evidently  with  reference  to  the  in- 
creased labor  and  importance  of  the  trien- 
nial assessment  on  which  the  rate  for   tbe 
county  levy  was  to  be  fixed.    This  system  re- 
mains In  force,  as  to  its  chief  features,   to 
the  present  day.     The  act  of  April  15,  1834 
(P.  L.  611),  relating  to  county  and  township 
rates  and  levies,  directs  the  county  commis- 
sioners in  1834  and  every  third  year  there- 
after to  Issue  their  precepts  "to  the  assessors 
of  the  respective  townships,  wards,  and  dis- 
tricts," and  another  act  of  the  same   date 
(P.  L.   652),  expressly  includes  annual    as- 
sessors and  triennial  assistants  among  town- 
ship officers.     Assessors  and  assistants   for 
boroughs  are  recognized,  and  their  election 
provided  for  by  the  general  borough  act  of 
April  3,  1851  (P.  L.  325).    We  have  thus  gone 
somewhat  back  of  the  actual  inquiry  in  the 
present  case,  to  get  as  clear  a  view  as  prac- 
ticable of  the  state  of  the  law  when  the  act 
of  1867  was  passed.     Its   general   features 
are  as  above  noted,  and  the  only  special  pro- 
vision for  Lancaster  that  we  find  in  Mr.  Giles 
D.  Price's  very  useful  Index  to  Local  Legis- 
lation in  Pennsylvania  is  an  act  of  April  18. 
1853,  i  9  (P.  L.  631),  providing  that  the  vot- 
ers of  the  several  wards  shall  elect  an  as- 
sessor for  each  ward.    The  act  of  April  5. 
1867  (P.  L.  783),  Is  an  amended  charter   for 
the  city  of  Lancaster,  and  the  twenty-ninth 
section  provides  for  the  election  by  the  quali- 
fied voters  of  each  ward  of  "one  person  as 
assessor  for  state,  county,  and  city  purposes," 
declares  there  shall  be  no  assistant  assessors 
elected  in  said  city,  and  repeals  so  much   of 
any  act  as  authorizes  such  officers    so    far 
as  the  same  may  apply  to  Lancaster,    and 
closes  with  the  enactment  that  "the  office  of 
city  assessor  is  hereby  dispensed  with."     The 
first  observation  to  be  made  on  this  act    is 
the  specific  dispensing  with  the  office  of  city 
assessor.    I  have  not  been  able  to  And  anv 
previous  provision  in  regard  to  such  officer. 

The  most  diligent  search  of  the  digests ou 

which  we  must  rely  in  such  investigations 

fails  to  disclose  any  trace  of  his  existence 
by  statute,  and,  if  by  local  ordinance,  the 
paper  books  fall  to  give  us  any  reference  to 
it  This  point  will  be  taken  up  again  later 
The  general  intent  of  the  section  is  perfectly 
plain.    It  is  to  secure  to  the  taxpayers  of  the 
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city  a  uniform  basis  of  assessment  for  city 
and  county  purposes,  and  Incidentally  to 
avoid  the  duplication  of  officers  for  Identical 
duties.  The  section  expressly  provides  for 
the  presentation  of  the  assessment  to  the 
city  councils  for  purposes  of  city  taxation, 
and.  as  the  assessors  are  "to  do  and  perform 
within  their  respective  wards  all  the  duties 
that  by  the  usages  and  laws  of  this  common- 
wealth are  now  enjoined  upon  the  assessors 
and  assistant  assessors,"  they  would,  of 
course,  receive  the  precepts,  and  make  re- 
tarn  to  the  county  commissioners  for  county 
purposes,  under  the  act  of  1834  already  men- 
tioned. The  act  of  May  9,  1889  (P.  L.  139), 
is  entitled  "An  act  to  authorize  the  trien- 
nial election  of  county  assessors  in  cities  of 
the  third  class,"  and  provides  In  two  short 
sections  that  the  qualified  voters  of  each 
ward  shall  elect  a  "properly  qualified  per- 
son, according  to  law,  to  act  as  county  as- 
sessor in  each  of  said  wards  under  existing 
laws,"  and  vacancies  shall  be  filled  by  the 
county  commissioners.  The  real  question 
raised  by  this  act  is  whether  it  is  intended 
to  create  the  office  of  county  assessor  in  cit- 
ies of  the  third  class,-  or  only  to  regulate  the 
election  to  such  office  where  it  already  ex- 
isted. And  here  we  are  met  by  the  same 
difficulty  as  in  the  act  of  1867,— the  absence 
of  any  such  office  by  name  from  the  law.  So 
far  as  our  researches  have  informed  us,  there 
is  not,  and  never  has  been,  In  Pennsylvania, 
a  county  assessor  by  name.  The  policy  of 
the  law  has  always  been  to  keep  the  of- 
fice confined  to  small  localities,  with  the 
manifest  view  of  securing  an  officer  who 
could  bring  to  the  discharge  of  his  duties  a 
personal  acquaintance  with  all  the  proper- 
ties be  was  to  assess.  Accordingly,  the  act 
of  1799,  above  quoted,  prescribes  the  election 
of  assessors  in  wards,  townships,  and  dis- 
tricts, and,  so  far  as  appears,  this  system  has 
never  been  altered.  The  act  of  1889  does 
not  in  terms  provide  for  the  election  of  a 
county  assessor,  but  of  a  person  "to  act  as 
county  assessor";  in  this  respect  being  less 
embarrassing  than  the  act  of  1867,  which  in 
express  terms  dispenses  with  the  nonexistent 
office  of  city  assessor.  But  the  question  re- 
mains, did  the  act  create  a  new  officer  where 
none  existed  before,  or  did  it  merely  use  the 
popular  designation  of  the  officer,  not  with 
reference  to  the  legal  title  of  his  office,  but 
only  to  the  duties  to  be  performed,  and  was 
its  purpose  therefore  only  to  regulate  the 
election—  i.  e.  to  lengthen  the  term— of  the 
officer  performing  that  function,  whatever 
his  formal  title  might  be?  We  are  clearly 
of  opinion  that  the  latter  was  the  whole  pur- 
pose and  scope  of  the  act  The  objections 
to  the  first  view  are  plain  and  weighty.  As 
already  said,  the  election  is  not  to  be  of  a 
county  assessor,  but  of  a  person  "to  act  as" 
such,— an  indirect  method  of  creating  a  new 
office,  which  would  hardly  be  adopted  in 
view  of  the  fact  that  the  office  would  be  a 


departure  from  the  settled  policy  of  the  state 
for  a  century.  Then  there  is  no  direct  pre- 
scription of  his  duties  as  would  be  required 
in  the  creation  of  a  new  officer;  and,  further, 
he  is  "to  act  as  county  assessor  in  each  of 
said  wards,"  showing  that  his  duties,  what- 
ever his  title,  are  only  Intended  to  be  those 
of  a  ward  officer.  Turning  now  to  the  other 
view,  we  find  that  it  relieves  us  of  most  of 
the  difficulties  suggested.  In  the  first  place, 
it  explains  the  apparent  solecism  in  the  act 
of  1867,  and  puts  both  acts  in  a  clear  light, 
by  showing  that  they  used  the  terms  "city 
assessor"  and  "county  assessor"  not  as  legal 
titles,  but  as  the  popular  names  of  the  of- 
ficers who  performed  the  respective  functions 
of  making  assessments  for  city  and  county 
purposes.  Next,  It  relieves  us  of  the  neces- 
sity of  holding  that  the  legislature  has  made 
a  new  office,  in  departure  from  the  traditional 
policy  of  the  state,  by  indirection  only,  and 
without  prescribing  Its  duties.  The  clause, 
"elect  a  properly  qualified  person,  to  act  as 
county  assessor  under  existing  laws,  who 
shall  serve  for  three  years,"  while  indefinite, 
and  altogether  inadequate  as  prescribing  the 
duties  of  a  new  office,  is  sufficiently  precise 
and  comprehensive  if  only  meant  as  an  iden- 
tification, by  reference  to  his  duties,  of  an 
existing  officer,  whose  term  was  merely  to  be 
lengthened.  That  this  was  the  purpose  of 
the  act  Is  further  corroborated  by  the  cor- 
respondence In  the  form  of  expression  with 
that  used  in  several  acts  passed  in  the  same 
session,  the  object  of  which  was  clearly 
nothing  more  than  the  extension  of  the  term. 
Thus  the  act  of  February  14,  1889  (P.  L.  7), 
is  entitled  "An  act  to  authorize  the  election 
of  assessors  for  three  years  in  the  several 
boroughs  and  townships  of  this  common- 
wealth," and  directs  that  the  qualified  vot- 
ers of  every  borough  and  township,  and 
of  each  ward  and  district  when  they  have 
been  divided,  shall  elect  an  assessor,  who 
shall  serve  for  three  years.  As  these  officers 
already  existed  in  the  same  territorial  divi- 
sions, and  the  act  does  not  prescribe  any  new 
duties,  but  merely  directs  that  they  are  to 
"perform  all  the  duties  of  assessors  under 
the  laws,"  it  is  plain  that  the  only  effect  of 
the  new  act  was  to  lengthen  the  term  from 
one  to  three  years.  The  same  form  was  used, 
and  the  same  intent  is  manifest,  in  the  act  of 
February  14,  1889  (P.  L.  6),  in  reference  to 
constables.  We  are  therefore  of  opinion  that 
the  act  of  May,  1889,  did  not  establish  a  new 
office  of  county  assessor,  or  provide  for  the 
election  of  a  new  officer  of  that  name,  but 
left  the  duties  of  making  the  assessment  for 
county  purposes  in  the  same  hands  where 
they  were  before,  and  merely  lengthened  the 
term  of  the  officials,  whatevei  their  legal 
title,  to  three  years.  It  did  not,  therefore. 
Interfere  in  any  other  way  with  the  act  of 
1867.  Judgment  reversed,  and  mandamus 
directed  to  be  Issued  in  favor  of  appellant  as 
stipulated  in  the  case  stated. 
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BROADHEAD  et  al.  v.  CORNMAN. 
(Supreme  Court  of  Pennsylvania.  Oct  7,  1895.) 
Levy  of  Execution  —  Postponement  to  Junior 
Levi— Stay  of  Proceedings — Intervention 
of  Assignee  for  Creditors. 
The  fact  that  an  assignee  for  the  bene- 
fit of  creditors  intervenes,  and,  by  arrangement 
with  the  sheriff  and  a  first  execution  credit- 
or of  the  assignor,  takes  possession,  and  makes 
sale  of  the  goods  levied  on,  does  not  postpone  the 
levy  of  such  creditor  to  a  junior  levy,  provided 
the  intention  of  the  first  execution  creditor  is  not 
to  get  security,  or  hinder  other  creditors,  but 
merely  to  realize  the  full  value  of  the  goods  levied 
on,  by  means  of  sales  by  the  assignee,  for  the  sat- 
isfaction, firstly,  of  his  own  execution,  and,  sec- 
ondly, of  those  entitled  under  the  assignment 

Appeal  from  court  of  common  pleas,  Cum- 
berland county;  Edward  W.  Biddle,  Judge. 

Amicable  action  and  case  stated  for  the 
opinion  of  the  court  between  Leon  Kahn  and 
William  Broadhead  and  sons,  plaintiffs,  and 
Theodore  Cornman,  defendant,  to  determine 
the  respective  rights  of  the. parties,  as  Judg- 
ment creditors  of  one  S.  B.  Klssell,  to  the 
proceeds  of  the  sale  of  the  assets  of  said 
Kissell.  Judgment  for  plaintiffs,  and  defend- 
ant appeals.     Reversed. 

Theodore  Cornman  and  J.  M.  Weakley,  for 
appellant.     F.  H.  Hotter,  for  appellee. 

MITCHELL,  J.  The  ground  on  which  a 
senior  may  be  postponed  to  a  junior  levy  Is 
that  It  Is  not  being  used  in  good  faith  for  its 
legal  purpose,  but  in  fraud  of  the  rights  of 
other  creditors.  The  rule  Is  thus  Btated  in 
Corlles  v.  Stanbridge,  5  Rawle,  286:  "If  the 
plaintiff  delivers  an  execution  to  the  sheriff, 
with  direction  not  to  levy  at  all,  or  not  till 
further  orders,  It  creates  no  lien  on  the  de- 
fendant's personal  property  as  against  a 
creditor  issuing  and  proceeding  with  a  sub- 
sequent execution.  The  rule  is  the  same  if 
there  is  a  levy,  accompanied  with  Instructions 
to  stay  proceedings.  In  both  cases  the  plain- 
tiff's object  is  considered  to  be  to  obtain  se- 
curity, not  satisfaction  for  his  debt,  and  the 
employment  of  an  execution  for  this  purpose 
Is  a  perversion  of  its  design,  and  a  fraud 
against  third  persons."  This  rule  has  un- 
doubtedly been  euforced  with  strictness. 
The  presumptions  are  all  against  a  levy  un- 
der such  conditions.  And,  similarly,  where 
the  sheriff  has  by  the  plaintiff's  direction, 
or  with  his  concurrence,  permitted  the  de- 
fendant or  his  clerks  to  sell  at  private  sale, 
a  long  line  of  cases  might  be  cited  in  which 
the  levy  has  been  postponed.  Of  these  the 
severest,  probably,  Is  Parys's  Appeal,  41  Pa- 
st 273,  where  It  was  said  by  Thompson,  C. 
J.:  "Possession  and  control  remaining  after 
levy  as  before,  and  private  sales,  are  both  in 
contravention  of  the  law,  and,  when  they  re- 
sult from  arrangements  made  by  the  execu- 
tion creditor,  he  will  be  postponed  to  a  Jun- 
ior execution.  Such  arrangements  are  so 
evidently  for  the  benefit  of  the  debtor,  rath- 
er than  a  means  of  collecting  the  debt  ac- 
cording to  law  and  the  exigence  of  the  writ, 


and  they  present  such  strong  temptation  to 
do  wrong,  not  only  in  making  sales,  but  to 
carry  off  and  conceal  the  property,  that  the 
law  forbids  them  altogether,  not  alone  for 
fraud  in  fact,  but  as  being  a  fraud  in  law." 
But,  though  the  rule  has  been  strictly  en- 
forced, It  has  not  been  pushed  beyond   its 
reason,  nor  allowed  to  become  a  conclusive 
presumption  of  fraud,  juris  et  de  Jure,   re- 
gardless of  its  actual  character.     Thus  the 
mere  act  of  the  sheriff  in  not  taking  manual 
possession,  and  removing  the  goods  from  the 
custody  of  the  defendant,  is  not,  as  In  Eng- 
land, a  badge  of  fraud;   and  it  is  said  by 
Rogers,  J.,  in  Com.  v.  Stremback,  3  Rawle. 
341,  though  regretting  the  latitude  to  which 
the  practice  had  run:     "There  is  no  certain 
rule  how  long  the  goods  may  with  safety  to 
the  execution  creditor  be  permitted  to  remain 
in  the  possession  of  the  debtor.     The  cases 
have  varied  from  one  day  to  upwards  of  two 
years  [citing  them]."     In  general,  however, 
any  direction  by  plaintiff  to  stay  proceedings, 
etc.,  will  postpone  him.     But  even  this  rule 
will  not  always  be  enforced  where  the  ab- 
sence of  fraudulent  or  Illegal  intent  is  affirm- 
atively  shown.     Thus  in  Landis  v.   Evans. 
113  Pa.  St.  332,  6  Atl.  906,  where  the  plaintiff 
had  directed  the  sheriff  not  to  go  to  defend- 
ant's house  that  day,  and  the  next  day  told 
him  again,  that,  as  the  ladles  were  cleaning 
up,  he  had  better  not  go  till  afternoon,  and 
in  the  meantime  another  execution  had  come 
into  the  sheriff's  hands,  it  was  held  that  the 
plaintiff   was    not    postponed;    the   present 
chief  justice  saying  in  the  opinion:     "The 
facts  show  nothing  more  than  a  disposition 
on  the  part  of  the  plaintiff  to  treat  the  fami- 
ly of  defendant  in  the  execution  with  due 
consideration,  by  not  subjecting  them  to  un- 
necessary inconvenience  or  annoyance."    In 
the  same  line  of  view,  having  regard  to  the 
basis  of  the  rule,  and  the  real  intent  of  plain- 
tiff's action,  there  Is  a  class  of  cases  which 
stand  a  little  apart,  and  that  is  where  an  as- 
signee for  the  benefit  of  creditors  has  inter- 
vened, and,  by  arrangement  with  the  sheriff 
and  the  first  execution  creditor,  has  been 
permitted  to  take  possession,  and  make  sale 
of  the  goods.    To  such  cases  the  reasons  so 
forcibly  stated  by  Chief  Justice  Thompson, 
supra,  do  not  apply.    The  assignee  is  an  of- 
ficer of  the  law,  subject  to  the  supervision 
and  control  of  the  court,  and  having,  presum- 
ably, no  interest  but  to  get  the  most  out  of 
the  property,  for  the  benefit  of  those  entitled 
by  law.    Such  arrangements  have  according- 
ly been  sustained  in  Kent's  Appeal,  87  Pa. 
St  165,  In  re  Mathew's  Estate,  144  Pa.  St. 
139,  22  Atl.  903,  and  In  re  Leidich's  Estate, 
161  Pa.   St   451,   29  Atl.   90.     The  present 
case  belongs  to  this  class.    The  facts  do  not 
justify  any  suspicion  that  the  appellant's  de- 
sign was  merely  to  get  security,  or  hinder 
other  creditors,  but,  on  the  contrary,  to  real- 
ize, as  nearly  as  possible,  the  full  value  of 
the  goods  levied  on,  by  means  of  sales  by  the 
assignee,  for  the  satisfaction,  first,  of   bis 
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own  execution,  and  the  benefit,  secondly,  If 
there  should  be  any  surplus,  of  those  entitled 
under  the  assignment.  Under  such  arrange- 
ments, if  at  any  time  there  should  be  ground 
to  suspect  that  In  fact  there  was  a  fraudu- 
lent or  collusive  use  of  the  execution,  or  un- 
due delay  or  action  of  any  kind  by  the  as- 
signee, to  the  hindrance  or  Injury  of  other 
creditors,  there  is  always  ample  power  In  the 
court  having  control  of  the  execution  and  of 
the  assignee  to  apply  a  remedy;  but  it  would 
be  a  perversion  of  a  rule,  itself  founded  in 
equity,  to  apply  It  as  an  unyielding  formali- 
ty to  a  case  not  within  the  mischief  it  was 
intended  to  cure. 
Judgment  reversed,  and  judgment  directed 
to  be  entered  for  the  defendant,  in  the  case 
Rated,  with  costs. 


ROYER  t.   BOROUGH  OF  EPHRATA 

(Supreme  Court  of  Pennsylvania.     Oct.  7,  1895.) 

Actios   aoaihst  City  —  Public  Impkovement — 
Damages. 

1.  On  an  issue  as  to  damages  sustained  by  a 
plaintiff  through  the  widening  of  a  street  through 
his  property,  evidence  that  there  was  a  parol 
pft  of  the  land  to  him  from  his  father;  that  he 
took  possession  and  maintained  it  for  15  years; 
that  he  erected  a  house  and  improvements  there- 
in: and  that,  after  the  death  of  the  father,  the 
other  heirs  quitclaimed  the  land  to  him, — is  suffi- 
cent.  when  uncontradicted,  to  justify  the  court 
hi  telling  the  jury  that  plaintiff  is  the  owner  of 
the  land. 

2.  A  claimant  is  not  an  incompetent  witness 
merely  because  a  former  owner  or  the  thing  or 
contract  in  action  is  dead,  but  only  when  his 
Tight  thereto  has  passed  to  a  party  on  the  record 
*ho  represents  his  interest." 

3.  On  an  issue  as  to  damages  caused  by  wid- 
ening a  street,  the  judge  charged  the  jury  that 
"the  fair  test  is,  what  was  the  market  value  of 
thi-i  land — of  this  property — before  this  Btreet  was 
widened,  and  what  was  it  worth  after?  And, 
when  I  say  'before,'  I  don't  mean  just  a  day  or 
wo  before,  but  three  or  five  or  six  months  be- 
fore or  afterwards."  Held,  that  the  words  defin- 
ing the  meaning  of  "before"  were  not  ground  for 
reversal;  the  judge  having  given  the  proper  rule 
to  the  jury  in  a  previous  part  of  the  charge,  and 
these  words  being  apparently  intended  merely  to 
rrerent  a  consideration  by  the  jury  of  evidence 
Trongfnlly  introduced  as  to  an  offer  for  the  prop- 
erty several  years  before. 

Appeal  from  court  of  common  pleas,  Lan- 
caster county;   Brubaker,  Judge. 

Proceeding  by  Henry  S.  Royer  against  the 
t»  rough  of  Ephrata  to  determine  the  damages 
sustained  by  plaintiff  through  the  widening  of 
a  street  through  his  land.  From  a  judgment 
finding  damages  in  favor  of  plaintiff,  defend- 
ant appeals.    Affirmed. 

A.  B.  Hassler  and  B.  F.  Davis,  for  appel- 
lant.    Brown  &  Hensel,  for  appellee. 

MITCHELL,  J.  The  statement  declares 
that  the  plaintiff  is  the  owner  of  the  land  in 
fee,  and  in  possession,  but  we  are  not  furnished 
with  a  copy  of  the  plea,  so  that  there  is  noth- 
ing before  us  to  indicate  that  plaintiff's  title 
wax  in  contest  further  than  as  it  was  a  part  of 
'■<■*  case  to  be  proved  to  enable  him  to  recover. 


For  this  purpose  all  he  was  required  to  do 
was  to  show  a  prima  facie  title,  and  this  he 
did  by  showing  a  parol  gift  from  his  father, 
possession  taken  and  maintained  for  15  years, 
the  house  erected  and  improvements  made, 
death  of  the  father,  and  quitclaim  deed  from 
the  other  heirs  to  himself.  This  would  have 
been  enough  to  take  the  case  to  the  jury,  even 
in  a  direct  issue  on  bis  title,  and,  being  en- 
tirely uncontradicted,  fully  justified  the  learn- 
ed judge  below  in  telling  the  jury  that  plain- 
tiff was  the  owner  of  the  land.  The  case  of 
Railroad  Co.  v.  Knowles.  117  Pa.  St.  77,  11 
Atl.  250,  relied  on  by  appellant  as  showing  the 
strict  rule  as  to  the  grade  of  evidence  required 
to  establish  title  by  a  parol  gift  between  par- 
ent and  child,  was  very  different  from  the 
present.  In  that  case  the  railway  company 
had  a  deed  from  the  plaintiff's  mother,  and  the 
title  was  the  main  issue  in  the  contest.  Both 
parties  claimed  under  the  same  source  of  title, 
—one  by  deed,  and  the  other  by  prior  parol 
gift;  and,  of  course,  the  evidence  of  the  gift 
was  required  to  be  of  the  same  grade  as  if 
the  plaintiff  was  claiming  against  the  mother, 
the  alleged  donor,  herself.  In  the  present 
case  there  was  no  opposing  title,  and,  as  al- 
ready said,  plaintiff  was  only  bound  to  make 
out  a  prima  facie  case. 

Plaintiff  was  a  competent  witness  to  prove 
his  title.  He  was  not  claiming  adversely  to 
bis  deceased  father.  The  statute  does  not 
make  a  claimant  an  incompetent  witness  mere- 
ly because  a  former  owner  of  the  thing  or  con- 
tract in  action  is  dead,  but  only  when  "bis 
right  thereto  has  passed  to  a  party  on  the  rec- 
ord who  represents  his  interest"  The  right 
of  plaintiff's  father  did  not  pass  to  the  appel- 
lant borough,  and  the  latter  did  not  represent 
his  interest  in  any  way.  Such  Interest,  what- 
ever it  was,  would  be  totally  unaffected  by  . 
this  judgment. 

The  answer  of  the  witness  Musser,  contain- 
ed in  the  fourth  assignment,  was  irregular  and 
inadmissible,  but  it  was  not  brought  out  by 
any  improper  question  what  he  would  give 
for  the  property,  but  was  the  witness'  own 
form  of  expressing  his  opinion  of  what  the 
property  was  worth.  It  is  doubtful  if  he  meant 
anything  more  than  that.  It  would  have  been 
more  regular  to  have  struck  it  out,  but  the  rec- 
ord does  not  show  any  direct  request  to  the 
judge  to  do  so,  but  only  an  exception  to  the 
answer,  for  the  form  of  which  neither  the  ap- 
pellee nor  the  court  was  responsible.  It  was 
a  mere  irregularity,  and  we  are  not  convinced 
that  it  did  appellant  any  harm. 

The  learned  judge,  In  commenting  to  the 
Jury  on  a  part  of  the  evidence  relating  to  the 
measure  of  damages,  referred  to  the  time  of 
the  taking,  but  added:  "I  don't  mean  Just  a 
day  or  two  before,  but  three  or  five  or  six 
months  before  or  afterwards."  This  was  an 
Inaccurate,  and,  no  doubt,  an  Inadvertent,  ex- 
pression; but,  taking  it  in  connection  with  the 
context,  we  do  not  think  the  jury  could  have 
been  in  any  way  misled  by  it  The  proper 
rule  had  been  carefully  given  to  the  jury  In 


Digitized  by  CjOOQIC 


ATLANTIC  REPORTER,  Vol.  3a 


(Pa. 


the  early  part  of  the  charge.  But  the  plain- 
tiff, In  testifying.  b»d  mentioned  "accidental- 
ly," as  the  judge  described  it,  an  offer  for  the 
property  several  years  before.  This,  the  Jury 
were  told  explicitly,  was  not  evidence,  and  the 
judge  again  repeated  the  rule  as  to  the  value 
before  and  after  the  taking,  and  then  added 
the  words  excepted  to.  In  their  connection, 
we  think  they  were  merely  intended— and 
must  have  been  so  understood— to  prevent  the 
jury  from  considering  too  remote  a  time,  and 
to  confine  their  attention  to  a  period  at  or 
about  the  taking.    In  that  there  was  no  error. 

The  last  assignment  is  hypercritical.  The 
witness  expressed  his  judgment  as  to  the 
amount  of  plaintiff's  damages,  and  was  imme- 
diately cross-examined  as  to  his  estimate  of 
values  before  and  after  the  taking.  The  form 
of  the  question  was  somewhat  irregular,  but 
the  substance  of  the  testimony  was  compe- 
tent, and  the  error  did  no  barm. 

Judgment  affirmed. 


REINHOLD  v.  BOROUGH  OF  EPHRATA. 
(Supreme  Court  of  Pennsylvania.     Oct  7,  1805.) 

Action  against  Citt— Widening  Street— Dam- 
ages. 
On  an  issue  as  to  the  damage  caused  plain- 
tiff by  the  widening  of  a  street  through  his  land, 
the  submission  to  the  jury  of  his  testimony  that 
he  had  made  a  parol  sale  of  the  lot  for  $4,000 
before  the  taking  of  part  of  it  by  the  borough 
is  not  ground  for  reversal,  when  his  testimony 
as  to  the  amount  of  damage  is  similar  to  that  of 
eight  other  witnesses,  and  all  the  evidence  is  im- 
partially submitted  to  the  jury,  with  not  only 
an  express  statement  that  if  they  believe  his 
statement  as  to  the  sale  it  would  be  evidence  of 
the  selling  price  of  the  property  before  the  taking 
to  be  considered  in  connection  with  the  other  tes- 
timony, but  also  a  clear  statement  of  the  general 
rule  for  the  measure  of  damages  for  such  a  tak- 
ing. 

Appeal  from  court  of  common  pleas.  Lan- 
caster county;   Bru baker,  Judge. 

Action  by  Jacob  G.  Relnhold  against  the 
borough  of  Ephrata  to  determine  the  amount 
of  damages  sustained  by  the  widening  of  a 
street  through  plaintiff's  property.  Prom  a 
judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

B.  F.  Davis  and  A.  B.  Hassler,  for  appel- 
lant.   Brown  &  Hensel,  for  appellee. 

MITCHELL,  J.  The  three  assignments  of 
error  all  relate  to  the  same  matter,— the  sub- 
mission to  the  jury  of  plaintiff's  testimony 
that  he  had  made  a  parol  sale  of  the  lot  for 
$4,000  before  the  taking  of  part  of  It  by  the 
borough.  It  is  Important  to  keep  In  view 
the  precise  testimony,  and  the  way  In  which 
it  was  introduced.  Plaintiff,  being  on  the 
stand,  and  having  given  his  opinion  of  the 
value  of  the  whole  lot  before  the  taking, 
was  asked,  "How  do  you  know  that?"  and 
replied  that  he  knew  because  he  had  sold  it 
or  contracted  It  to  Mr.  Carpenter.  This,  it 
will  be  observed,  was  not  making  the  parol 


sale  the  basis  of  any  claim  for  the  loss  of 
the  bargain,  but  merely  mentioning  it  as  a 
circumstance  tending  to  sustain  bis  opinion 
of  the  value,  already  admitted  in  evidence. 
If  it  had  been  brought  out  in  cross-examina- 
tion, in  the  effort  to  test  the  grounds  and  the 
accuracy  of  the  witness'  opinion,  there  could 
be  no  question  of  its  entire  competency  for 
such  purpose;  and  although  it  belongs  to 
a  class  of  evidence  not  usually  admitted  In 
behalf  of  the  party  himself,  and  not  to  be 
encouraged  on  his  part,  yet  we  do  not  think 
it  was  so  entirely  erroneous,  as  matter  of 
law,  as  to  require  a  reversal  in  a  case  where 
it  is  nearly  certain  that  it  did  no  harm.  The 
plaintiff's  estimate  of  his  damages,  based,  as 
already  said,  on  the  contract  price  to  Car- 
penter and  the  actual  sale  after  the  taking, 
was  $775.  Of  his  witnesses  who  testified  on 
the  subject  of  damages,  five  estimated  them 
between  $700  and  $800,  two  at  $800,  and  one 
at  $1,000.  All  this,  with  the  opposing  evi- 
dence for  the  borough,  was  submitted  to  the 
jury  by  the  learned  Judge  below,  very  care- 
fully and  Impartially,  with  a  very  pointed 
reference  to  them  of  the  credibility  of  the 
alleged  sale,  and  the  direction  that,  if  they 
believed  it,  it  "would  be  evidence  of  the 
actual  selling  price  of  the  property  before 
the  change  was  made, — evidence  for  you  to 
consider  In  connection  with  all  the  other 
testimony."  This,  following  a  clear  and  ac- 
curate statement  of  the  general  rule  laid 
down  in  our  cases  for  the  measure  of  dam- 
ages for  such  taking,  gave  the  appellant  no 
ground  for  just  complaint  Judgment  af- 
firmed. 


POST  et  al.  v.  KINZUA  HEMLOCK  R.  CO. 
(Supreme  Court  of  Pennsylvania.  Nov.  4,  1895.) 
Negotiable  Instrument  —  What  Constitutes — 
Obligation  for  Kent. 
The  instrument  in  suit  read:  "On  the  first 
day  of  July,  1891.  without  grace,  there  will  be 
dne  to  the  A.  Company,  or  order,  $250,  for  rental 
of  rolling  stock  under  contract  of  lease  and  con- 
ditional sale,  of  even  date  herewith."  Held, 
that  since  the  sum  named  would  not  become 
due  unless  the  stock  was  delivered  to  the  lessee 
in  accordance  with  the  contract,  the  liability  of 
the  maker  was  contingent  and  qualified,  and 
hence  the  instrument  was  not  negotiable. 

Appeal  from  court  of  common  pleas,  Mc- 
Kean  county;  T.  A.  Morrison,  Judge. 

Action  by  Henry  A.  V.  Post  and  others, 
doing  business  as  Post,  Martin  &  Co.,  against 
the  Kinzua  Hemlock  Railroad  Company,  on 
the  following  note:  "$250.00.  Kane,  Pa., 
March  5th,  1891.  On  the  first  day  of  July, 
1891,  without  grace,  there  will  be  due  to  the 
American  Car  and  Equipment  Company,  or 
order,  two-hundred  fifty  and  00-100  dollars, 
for  rental  of  rolling  stock,  under  contract  of 
lease  and  conditional  sale  of  even  date  here- 
with, payable  at  the  office  of  the  American 
Car  and  Equipment  Company,  In  the  city 
of  New  York,  with  interest  at  6  per  cent, 
per  annum  added.     Kinzua  Hemlock  R.   R. 
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Co.,  by  Thomas  L.  Kane,  Prest  Series  B. 
87.  No.  1,  due  July  1st,  1881."  Indorsed: 
"The  American  Car  &  Equipment  Company." 
From  a  judgment  for  defendant,  plaintiffs 
appeal.    Affirmed. 

Rufus  B.  Stone,  for  appellants.  J.  N.  Ap- 
ple, D.  H.  Jack,  and  G.  L.  Roberts,  for  ap- 
pellee. 

McCOLLUM,  J.  The  single  question  In 
this  case  Is  whether  the  Instrument  declared 
upon  Is  a  negotiable  promissory  note.  If  It 
is,  the  plaintiffs  are  entitled  to  maintain  their 
suit  as  it  was  brought,  and  the  learned 
court  below  erred  in  the  ruling  complained 
of  in  the  first  specification.  If  It  is  not, 
both  specifications  must  be  overruled.  In 
passing  upon  the  question  of  the  negotiabili- 
ty of  the  paper,  it  will  be  observed  that  the 
sum  referred  to  in  it  represents  rent  to  ac- 
crue under  -a  contract  of  lease  and  condi- 
tional sale  of  rolling  stock,  and  that  the 
plaintiffs'  contention,  if  successful,  will  en- 
able them  to  avoid  a  defense  available 
against  the  payee.  In  other  words,  if  the 
plaintiffs  are  bona  fide  purchasers  of  the 
paper  before  maturity,  and  it  is  negotiable, 
they  may  recover  the  sum  named  In  It,  al- 
though the  maker  may  have  a  good  defense 
against  the  payee,  arising  from  the  latter's 
noncompliance  with  the  terms  of  the  con- 
tract But  for  the  protection  the  negotia- 
bility of  the  instrument  would  afford  them 
against  such  a  defense,  they  might  as  well 
have  brought  suit  upon  it,  on  the  contract, 
in  the  name  of  the  payee  to  their  use.  We 
allude  to  this,  not  as  a  matter  affecting  the 
question  before  us,  but  as  explanatory  of 
what  might  otherwise  seem  to  be  a  merely 
technical  and  unnecessary  contest. 

The  Instrument  in  suit,  and  the  contract 
to  which  it  refers,  were  executed  and  de- 
livered on  the  same  day,  and  the  former 
is  more  in  the  nature  of  a  statement  of  a  stip- 
ulation in  the  latter  than  of  an  independent 
undertaking  for  a  past  or  present  consider- 
ation to  pay  a  sum  certain  at  the  time  stat- 
ed in  it  It  says,  in  substance,  that  under  a 
contract  of  lease  and  conditional  sale,  "of 
even  date  herewith,"  there  will  be  due  to 
the  payee  or  order,  on  the  1st  of  July,  1891, 
for  rental  of  rolling  stock,  two  hundred  and 
fifty  dollars,  "with  Interest  at  6  per  cent 
per  annum  added,"  payable  at  the  office  of 
the  payee  in  New  York.  The  payee  in  the 
Instrument  on  which  the  action  is  based  was 
the  lessor  in  the  contract,  and  the  sum  to 
become  due  on  the  1st  of  July  was  rental 
for  the  rolling  stock  that  was  leased.  If  the 
lessor  refused  to  deliver  the  stock  to  the 
lessee  in  accordance  with  the  terms  of  the 
contract,  the  rent  reserved  for  the  use  of  it 
did  not  become  due  on  the  1st  of  July,  or  at 
any  time.  What  the  lessee  said  In  the  paper 
in  question  regarding  the  sum  to  become 
due  on  the  1st  of  July  for  rental  of  rolling 
stock  was  based   on  compliance  with   the 


lease,  and  is  not  applicable  to  a  repudiation 
of  it  We  cannot  therefore  regard  the  pa- 
per in  suit  as  creating  a  liability  Independent 
of  and  unaffected  by  the  contract  to  which 
it  refers.  We  think  it  embraces  a  contingen- 
cy which  renders  it  nonnegotiable,  and,  if 
the  maker  is  liable  upon  It  to  the  plaintiffs 
or  to  the  payee,  the  liability  Is  qualified  and 
measured  by  the  "contract  of  lease  and  con- 
ditional sale."  Nothing  is  better  settled  than 
the  rule  which  requires  that  an  instrument, 
to  be  negotiable,  shall  be  frfe  from  con- 
tingencies and  conditions.  Overton  v.  Ty- 
ler, 3  Pa.  St  340;  Sweeney  v.  Thickstun,  77 
Pa.  St  131;  Woods  v.  North,  84  Pa.  St.  407; 
and  Bank  v.  McCord,  139  Pa.  St  52,  21  Atl. 
143. 

The  specifications  of  error  are  overruled, 
and  the  judgment  Is  affirmed. 


In  re  LEFEVRBS  ESTATE. 

Appeal  of  WITHER. 

(Supreme  Court  of  Pennsylvania.     Oct.  7, 1805.) 

Constructcok  of  Wim,  —  Charge  os  Devise— 

Ascertainment  of  Beneficiaries. 

Testator  devised  to  his  nephew  P.,  in 
trust,  certain  store  property,  "subject  to  the  pay- 
ment to  my  estate  of  the  sum  of  $5,000  within 
six  months  from  the  time  of  my  decease";  such 
nephew,  after  paying  the  taxes  and  insurance  and 
the  interest  on  the  "aforesaid  mortgage  or 
charge,"  to  apply  the  balance  of  the  rents  to  the 
extinguishment  of  the  "said  charge  of  $5,000," 
after  which  the  net  income  was  to  accumulate, 
and  to  pass  to  the  children  of  said  F.  upon  the 
arrival  of  the  youngest  at  the  age  of  21.  The 
will  further  provided  that,,  should  all  F.'s  chil- 
dren die  duiing  minority  without  heirs,  the  said 
premises  and  the  entire  fund  which  may  have 
accumulated  should  pass  to  testator's  niece  M., 
subject  to  an  annuity  of  $500  to  be  paid  to  F. 
and  his  wife.  Then  followed  a  clause,  "All  the 
devises  of  this  item  of  said  premises  •  •  • 
are  hereby  made  subject  to  the  payment  of  the 
amount  of  said  charge,  and  of  any  balance  there- 
of at  any  time  remaining  unpaid,  in  annual  pay- 
ments or  $500  each,  one  half  thereof  to  my  neph- 
ew W.,"  and  "the  other  half  to  my  niece  M."; 
said  charge  to  bear  interest  at  the  rate  of  4  per 
cent  per  annum.  Held,  that  testator  gave  the 
$5,000  charge  on  the  store  property  to  W.  and 
M.  specifically,  payable  in  annual  installments  of 
$500,  and  that  the  executors  were  bound  to  so 
apply  it 

Appeal  from  orphans'  court,  Lancaster 
county. 

Petition  by  George  Witmer  against  Henry 
C.  Harner  and  others,  executors  of  Christian 
H.  Lefevre,  deceased,  to  determine  the  liabil- 
ity of  said  executors  to  pay  to  the  petitioner 
a  legacy  under  the  will  of  said  decedent 
From  a  decree  in  favor  of  the  executors,  pe- 
titioner appeals.     Reversed. 

The  twenty-second  item  of  the  will  was  as 
follows:  "Twenty-Secondly.  My  lot  of  ground 
situated  on  the  northeast  corner  of  North 
Queen  and  Orange  streets,  in  said  city  of 
Lancaster,  with  a  three-story  brick  building 
and  appurtenances,  occupied  as  two  stores,  a 
dwelling,  and  fruit  and  confectionery  stand, 
being  known  as  'Nos.  101  and  103  North 
Queen  Street,'  subject  to  the  payment  to  my 
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estate  of  the  sum  of  five  thousand  dollars 
within  six  months  from  the  time  of  my  de- 
cease, I  do  give  and  devise  my  said  store 
property  at  the  northeast  corner  of  North 
Queen  and  Orange  streets,  in  said  city  of 
Lancaster,  unto  my  nephew  Franklin  P.  Le- 
fevre,  and  to  his  successor  or  successors  in 
the  trust  hereinbelow  named,  such  successor 
or  successors  to  be  appointed,  In  case  of  a 
vacancy,  by  the  orphans'  court  of  Lancaster 
county,  Penna.,  In  trust,  however,  to  have  and 
to  hold  the  sa|d  premises,  and,  at  his  and  his 
family's  option,  he  and  his  family  to  occupy 
same  in  part;  and  to  manage  and  to  lease 
said  premises,  and  keep  them  well  insured 
and  In  good  repair,  and  out  of  the  rents  and 
profits  thereof  received  to  pay  the  taxes,  In- 
surance, repairs,  and  needful  expenses  of  ad- 
ministration, and  the  interest  on  the  afore- 
said mortgage  or  charge,  and  from  whatever 
is  left  to  retain  one  hundred  dollars  per  an- 
num for  his  services  In  connection  with  said 
trust,  and  the  balance  or  net  Income  to  ap- 
ply to  the  extinguishment  of  the  said  charge 
of  five  thousand  dollars  upon  said  premises 
until  the  same  be  fully  discharged  and  paid. 
After  which  the  said  net  Income,  as  it  may 
from  time  to  time  accrue,  shall  be  added  by 
the  said  trustee  or  trustees  to  the  corpus  of 
the  said  trust  estate,  to  be  held  and  kept 
safely  Invested  and  reinvested  by  the  said 
trustee  or  trustees,  to  the  best  advantage  of 
the  trust,  until  the  youngest  child  living  of 
the  said  Franklin  P.  Lefevre,  being  one 
of  his  heirs,  shall  have  arrived  at  the  age  of 
twenty-one  years.  When  the  youngest  child 
and  heir  living  of  the  said  Franklin  P.  Le- 
fevre shall  thus  have  arrived  at  the  age  of 
twenty-one  years,  I  give,  bequeath,  and  de- 
vise the  said  premises,  and  the  entire  fund 
which  may  have  been  accumulated  as  afore- 
said out  of  the  rents  and  profits  thereof,  and 
interest  on  the  same,  unto  the  children,  be- 
ing heirs  of  my  said  nephew  Franklin  P.  Le- 
fevre, then  living,  and  to  the  issue  of  such  as 
may  be  dead,  absolutely,  as  tenants  In  com- 
mon, In  fee  simple,  subject,  however,  to  an 
annuity  of  five  hundred  dollars  per  annum, 
to  be  paid  in  two  semiannual  payments  of 
two  hundred  and  fifty  dollars  each;  one  of 
said  semiannual  payments  to  be  made  to  my 
said  nephew  Franklin  P.  Lefevre,  and  the 
other  to  his  present  wife,  while  both  are  liv- 
ing, and  the  whole  to  the  survivor  after  the 
death  of  either;  the  heirs  of  such  aB  may  be 
dead,  however,  to  take  by  representation 
among  themselves,  without  limit,  such  share 
as  their  parents  would  have  taken  If  living. 
And  should  all  the  children,  being  heirs  of 
my  said  nephew,  have  died  during  their  mi- 
nority without  leaving  heirs,  then  I  do  give 
and  devise  and  bequeath  the  said  premises, 
and  the  entire  fund  which  may  have  accumu- 
lated, to  my  niece  Mrs.  Martha  Sbertz,  nee 
Lefevre,  wife  of  my  friend  Mr.  H.  Hartman 
Shertz,  for  and  during  her  life,  with  re- 
mainder to  her  children,  being  living  heirs, 
and  to  the  heirs  of  such  as  may  be  dead,  as 


tenants  In  common,  In  fee  simple,  subject, 
however,  to  the  payment  of  an  annuity-  of 
five  hundred  dollars  per  annum,  to  be  paid 
In  two  semiannual  payments  of  two  hundred 
and  fifty  dollars  each,  one  of  said  semian- 
nual payments  to  be  made  to  my  said  nephew 
Franklin  P.  Lefevre,  and  the  other  to  Ills 
present  wife,  while  both  are  living,  and  both 
said  payments  to  be  made  to  the  survivor 
of  them  after  the  death  of  either,  should  they 
or  either  of  them  outlive  their  children.  All 
the  devises  of  this  item,  of  said  premises  on 
the  northeast  corner  of  North  Queen  and  Or- 
ange streets,  are  hereby  made  subject  to  the 
payment  of  the  amount  of  said  charge,  and 
of  any  balance  thereof  at  any  time  remaining: 
unpaid  In  annual  payments  of  five  hundred 
dollars  each,  one  half  thereof  to  my  nephew 
George  Witmer,  hereinbefore  named,  and  the 
other  half  to  my  niece  Mrs.  Martha  Shertz, 
hereinbefore  named,  during  her  life,  and  aft- 
er ber  death  to  her  husband,  H.  Hartman 
Shertz,  in  trust  for  his  children,  being  heirs 
of  my  said  niece  Mrs.  Martha  Shertz,  and 
for  their  heirs.  And  after  the  death  of  my 
said  nephew  George  Witmer  one-half  of  said 
annual  payment  shall  be  made  to  his  son  Ja- 
cob Witmer,  in  trust  for  himself  and  his  sis- 
ters, and  in  case  of  his  death  then  to  Mrs. 
Root,  a  daughter  of  my  said  nephew  George 
Witmer,  in  trust  for  herself  and  her  sisters 
and  their  children  and  for  the  heirs  of  her 
brother  Jacob  Witmer.  Said  charge  upon 
said  premises  shall  bear  Interest  at  the  rate 
of  four  per  cent  per  annum,  said  interest  to 
commence  one  year  after  my  decease,  at 
which  time  the  first  payment  of  sold  charge 
is  to  be  made."  The  premises  described  in 
this  item  are  of  great  value.  The  income  re- 
ceived one  year  was  $3,841,  as  testified  to  by 
the  trustee,  who  received  It. 

John  M.  Groff  and  M.  Brosius,  for  appel- 
lant.   A.  O.  Newpher,  for  appellees. 

MITCHELL,  J.  As  remarked  by  the  learn- 
ed auditor,  the  twenty-second  item  of  the 
will  .was  written  with  so  great  an  effort  at 
precision  as  to  make  it  obscure.  We  may 
not  expect,  therefore,  to  get  it  entirely  con- 
sistent and  clear  of  difficulty,  but  must  take 
what  appears  to  be  the  main  intent  On  that 
there  Is  fortunately  no  room  for  serious 
doubt.  The  appellant  and  Mrs.  Shertz  were 
to  get  $5,000  out  of  the  North  Queen  and 
Orange  streets  property.  The  words  of  the 
will  are  to  that  extent  as  plain  as  language 
can  make  them,  and  the  process  by  which 
this  purpose  of  the  testator  is  reasoned  away 
will  not  bear  a  moment's  examination.  "All 
the  devises  of  this  item  of  said  premises,  on 
said  northeast  corner  of  North  Queen  and 
Orange  streets,  are  hereby  made  subject  to 
the  payment  of  the  amount  of  said  charge 
and  of  any  balance  thereof  at  any  time  re- 
maining unpaid,  In  annual  payments  of  five 
hundred  dollars  each,  one  half  thereof  to  my 
nephew  George  Witmer,  hereinbefore  named. 
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and  the  other  half  to  my  niece  Mrs.  Martha 
Shertz."  The  only  real  doubt  that  arises  on 
this  clause  Is  whether  the  $5,000  mentioned 
is  the  same  sum  to  the  payment  of  which 
the  devise  to  Franklin  P.  Lefevre  was  made 
subject  In  the  beginning  of  the  Item,  or  Is 
an  additional  charge.  The  latter  alternative 
was  not  considered  at  all  by  the  learned  audi- 
tor, and  he  was  of  opinion  that  it  could  not 
be  the  former,  because — First,  the  "payment" 
to  which  the  property  was  first  subjected 
was  to  be  made  "to  my  [testator's]  estate 
*  *  *  within  six  months  from  the  time 
of  my  decease";  and,  secondly,  because  it 
was  the  "devises"  in  the  item  that  were 
made  subject  to  the  $5,000  last  mentioned  in 
the  will,  and  the  first  charge  was  not  one  of 
the  devises.  The  testator's  language  Is,  sub- 
ject to  the  payment  of  "the  said  charge,  and 
of  any  balance  thereof  at  any  time  remain- 
ing unpaid."  These  words  of  themselves 
ought  to  be  conclusive.  They  are  not  appro- 
priate to  the  introduction  of  a  new  charge, 
not  previously  mentioned,  as  the  word  "said" 
implies,  and  if  meant  for  new  there  was  no 
occasion  for  reference  to  any  balance  remain- 
ing unpaid.  If  newly  created  by  this  clause, 
it  would  all  be  unpaid.  But  on  the  other 
hand  these  words  are  exactly  appropriate  to 
the  first  charge.  It  was  another  and  the  on- 
ly other  charge  of  that  amount  mentioned  in 
the  item,  and  therefore  appropriately  refer- 
red to  as  the  "said"  charge.  The  devisee, 
Franklin  Lefevre.  was  to  devote  the  net  In- 
come of  the  devised  property  "to  the  extin- 
guishment of  the  said  charge,"  showing  an 
intention  for  its  payment  by  installments, 
which  makes  the  reference  to  a  balance  re- 
maining at  any  time  unpaid  both  clear  and 
appropriate.  The  testator's  schemes  for  the 
payments  In  both  cases  are  the  same.  As 
to  the  first  charge,  the  devisee  is  to  pay  the 
interest,  and  out  of  the  net  income  of  the 
property  gradually  to  extinguish  the  princi- 
pal; as  to  the  second,  it  Is  to  bear  interest, 
and  the  principal  is  to  be  paid  in  annual  in- 
stallments of  $500.  Taking  these  incidents 
in  connection  with  the  Identity  of  the 
amounts,  the  failure  to  provide  for  any  other 
mode  of  raising  the  second  charge,  and  the 
omission  to  direct  any  other  application  of 
the  first,  and  the  specific  direction  in  items 
24  and  27  to  the  executors  to  raise  any  mon- 
ey that  may  be  required  for  the  general  fund 
of  the  estate  by  mortgage  on  the  Strasburg 
farm,  the  conclusion  would  seem  to  be  clear 
that  both  parts  of  the  Item  referred  to  the 
same  charge.  Against  this  conclusion  we 
have  only  the  difficulty  raised  by  the  two 
words  "payment"  and  "devises."  The  tes- 
tator does  call  the  first-mentioned  sum  a 
"payment  to  my  estate  *  *  *  within  six 
mouths  after  my  decease,"  but  a  few  lines 
further  on  In  the  same  sentence  he  refers  to 
it  as  "the  interest  on  the  aforesaid  mortgage 
or  charge,"  and  directs  the  application  of  the 
net  income  "to  the  extinguishment  of  the  said 


charge  of  five  thousand  dollars  upon  said 
premises  until  the  same  be  fully  discharged 
and  paid."  Literally,  these  expressions  are 
repugnant,  but  if  we  read  the  word  "pay- 
ment" as  meaning  what  it  is  afterwards  call- 
ed, a  mortgage  or  charge,  and  the  six  months 
as  applicable  to  the  time  when  it  is  to  be 
made  or  secured,  we  not  only  avoid  the  re- 
pugnancy, but  make  the  whole  consistent 
with  the  subsequent  direction  to  pay  the  an- 
nual installments  to  appellant  and  Mrs. 
Shertz,  without  disappointing  any  port  of  the 
testator's  purpose.  The  difficulty  in  the 
word  "devises"  is  not  serious.  The  testator 
had  in  that  Item  of  his  will  made  successive 
devises  to  Franklin  Lefevre  in  trust  till  his 
youngest  child  should  come  of  age,  then  to 
the  surviving  children  in  common,  and,  con- 
tingently on  there  being  no  survivors,  to  Mrs. 
Shertz.  Each  of  these  was  coupled  with  cer- 
tain conditions  and  stipulations,  and  when 
the  testator,  who  was  not  a  lawyer,  though 
he  seems  to  have  bad  -some  acquaintance 
with  law  terms,  came  to  express  his  inten- 
tion that  everything  given,  either  as  an  es- 
tate or  a  charge,  should  be  subject  to  the 
primary  charge  of  $5,000  in  favor  of  appel- 
lant and  Mrs.  Shertz,  he  used  the  word  "de- 
vises," not  in  its  technical  sense,  but  as  in- 
cluding everything  that  bad  gone  before,  and 
being  equivalent  to  "all  the  provisions  of  this 
item  are  hereby  made  subject,"  etc.  On  the 
whole  esse  we  are  quite  clear  that  the  tes- 
tator gave  the  $5,000  charged  on  the  proper- 
ty in  question  to  appellant  and  Mrs.  Shertz 
specifically,  payable  in  annual  installments 
of  $500,  and  it  was  the  duty  of  the  executors 
to  have  so  applied  it  Not  having  done  so, 
they  must  be  surcharged  in  favor  of  appel- 
lant. Decree  reversed;  account  to  be  restat- 
ed in  accordance  with  the  views  herein  ex- 
pressed. 


WILDASIN  v.  BARB. 

(Supreme  Court  of  Pennsylvania.     Oct  7,  1895.) 

Levy  on  Land  —  Sufficiency  of  Description — 
Wrono  Towxship— Parol  Evidence. 

1.  Defendant  in  a  writ  of  execution,  when 
asked  by  the  sheriff  for  a  description  of  bis  land, 
named  the  quantity  as  08  acres,  which  in  fact  in- 
cluded one  tract  of  85  acres  in  H.  township,  and 
another  of  13  in  P.  township,  which,  though  sep- 
arated by  a  strip  800  yards  wide,  not  owned  by 
the  defendant,  were  used  by  him  as  one  farm. 
He  also  gave  the.  sheriff  the  names  of  the  ad- 
joiners  of  both  tracts,  all  of  whom  did  not  ad- 
join either  one  of  the  tracts  alone,  but  he  did 
not  state  that  there  were  two  tracts.  The  levy 
was  in  terms  "on  all  the  following  described 
tract  of  land  situate  in  W.  township,"  contain- 
ing 08  acres,  "adjoining  lands  of,"  etc.  Held, 
that  the  levy  was  sufficient  as  describing  both 
tracts,  the  fact  that  the  wrong  township  was 
named  not  having  misled  the  purchaser  or  any 
bidder  at  the  sheriffs  sale. 

2.  Where  the  levy  describes  the  land  levied 
on  as  one  tract  of  98  acres,  adjoining  certain 
other  lands,  parol  evidence  is  admissible  to  show 
that  two  tracts,  one  of  85  acres  and  the  other 
of  13,  used  by  the  owner  as  one  tract,  are  intend- 
ed. 
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Appeal  from  court  of  common  pleas,  York 
county;  John  W.  Blttenger,  Judge. 

Action  by  Alfred  Wildasin  against  Samuel 
M.  Bare.  From  a  Judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

Perry  J.  M.  Helndel,  for  appellant.  E.  W. 
Spangler  and  W.  A.  Miller,  for  appellee. 

DEAN,  J.  This  suit  Is  an  ejectment  against 
defendant  for  the  possession  of  13  acres  of 
land  in  Penn  township,  York  county.  This, 
and  a  tract  of  85  acres,  described  as  In  West 
Manheim  township,  on  25th  of  September, 
1891,  belonged  to  Philip  Sterner.  On  a  judg- 
ment against  him  an  execution  went  Into  the 
bands  of  Sheriff  Flndley,  who,  by  virtue  of 
tbls  writ,  made  the  following  levy:  "On  all 
the  following  described  tract  of  land  situate 
in  West  Manheim  township,  York  county, 
Pennsylvania,  containing  ninety-eight  acres, 
more  or  less,  adjoining  lands  of  Henry  Due- 
man,  John  Brillhart,  Michael  Wildasin,  and 
others,  and  the  public  road  leading  from  Han- 
over to  Black  Rock,  with  the  Improvements 
thereon,"— having  thereon  a  dwelling  house, 
grist  mill,  orchard,  etc.  The  property  was 
regularly  condemned,  vend.  ex.  issued,  and  sold 
to  S.  M.  Bare,  this  defendant,  for  $2,755.  The 
sheriff  made  return  of  the  sale,  and  on  De- 
cember 16,  1891,  duly  acknowledged  his  deed 
to  the  purchaser  for  the  land  described  in  the 
levy.  It  appeared  from  the  evidence,  defend- 
ant, at  the  date  of  the  levy,  was  the  owner  of 
two  tracts,  which  were  separated  by  an  In- 
tervening strip  of  land,  three  to  four  hundred 
yards  wide,  of  which  last  he  was  not  the 
owner.  Both  tracts,  however,  were  farmed 
together  by  him  as  one  farm,  and,  although 
conveyed  to  him  by  two  deeds,  both  were  de- 
livered to  him  the  same  day.  Three  townships 
adjoin  very  near  to  that  location,  and  while, 
as  now  appears,  the  smaller  tract  is  in  Penn 
township,  the  levy  describes  the  98  acres  as 
in  West  Manheim.  Afterwards,  on  the  11th 
of  January,  1892,  the  plaintiff  in  the  first  writ, 
the  sale  thereon  not  having  paid  his  Judgment, 
issued  an  alias  fi.  fa.,  and  levied  on  the  13- 
acre  tract,  describing  it  by  adjoiners,  and  as 
In  Penn  township.  After  condemnation  it  was 
sold  on  a  vend.  ex.  by  the  sheriff  to  Alfred 
Wildasin,  the  plaintiff,  for  $230,  and  deed  to 
him  duly  acknowledged.  Bare,  the  purchaser 
at  sheriff's  sale,  having  in  the  meantime  gone 
into  possession  of  both  tracts,  Wildasin 
brought  this  ejectment  against  him  on  his 
sheriff's  deed  for  the  smaller  one. 

At  the  trial,  the  learned  judge  of  the  court 
below  was  of  opinion  that,  although  the  levy 
was  ambiguous,  yet,  if  it  was  actually  on  both 
tracts,  and  the  description  was  intended  to 
and  did  Include  them,  the  plaintiff  could  not 
recover;  and  whether  the  description  did  in- 
clude both  tracts  could  be  answered  by  evi- 
dence dehors  the  levy,  showing  adjoiners, 
boundaries,  and  quantity,  not  to  contradict, 
but  to  explain,  the  ambiguity.    He  therefore 


submitted  the  evidence  to  the  jury  to  find 
whether,  from  the  description  in  the  levy, 
both   tracts  had  been  seized  and  sold.    The 
verdict  was  for  defendant,  the  purchaser  at 
the  first  Bale,  and  plaintiff  now  appeals,  pre- 
ferring 11  assignments  of  error,  which  do  not 
call  for  separate  consideration.    It  may  be  ad- 
mitted that  neither  the  officer  nor  counsel  for 
plaintiff,  In  the  execution.  In  view  of  the  im- 
portance of  having  an   accurate   descriptive 
levy,  performed  properly  the  duties  devolving 
on  them.    The  description  of  defendant's  land 
was  in  his  deeds,  either  of  record  or  in  his 
possession,  which  should  have  been  resorted 
to  before  Indorsing  the  levy;  but  this  neglect, 
although  probably  the  cause  of  this  litigation, 
does  not  vitiate  the  sale,  If  the  description  in 
the  levy  can,  with  reasonable  certainty,  be 
fitted  to  the  land  sold.    The  sheriff  called  oil 
the  defendant  In  the  writ,  and  asked  him  for 
a  description  of  his  land.    He  named  the  quan- 
tity, 98  acres,  which  Included  both  tracts,  then 
gave  him   the  adjoiners.    The  adjoiners   an' 
those  of  both  tracts.    All  of  them  would  not 
adjoin  the  larger  tract.    "The  public  road  lead- 
ing from  Hanover  to  Black  Rock"  does  not 
adjoin  the  large    tract,    while    It    does    the 
small  one.    The  lands  of  Dusman  and  Aaron 
Wildasin  do  not  adjoin  the  96  acres,  but  only 
the  85  acres.     Those  of  Brillhart  and  Michael 
Wildasin  adjoin  both  tracts.    So  that  descrip- 
tion by  adjoiners  identifies,  with  reasonable 
certainty  the  two  tracts  taken  together,  but 
does  not  describe  either  separately.    In  ad- 
mitting  evidence    tending    to    Identify    both 
tracts  as  the  land  described  in  the  levy,  there 
was  no  contradiction  of  the  levy  as  returned 
and  made  part  of  the  record,  but  a  mere  ap- 
plication of  It  to  the  subject  of  it    That  this 
may  be  done  In  the  case  of  an  ambiguous  de- 
scription in  a  sheriff's  levy  of  real  estate  Is 
held  in  Spang  v.  Schneider,  10  Pa.   St.   193; 
Erb  v,  Scott,  14  Pa.  St  20;    Sheetz  v.  Fltz- 
water,  5  Pa.  St  126;  and  In  many  cases  both 
before  and  since  the  decisions  In  these.    The 
owner  of  the  two  tracts,  the  defendant  in  the 
writ,  testified  positively  that  he  used  both 
pieces  as  one  farm,  and  there  is  no  contra- 
diction of  his  testimony  In  this  particular.    In 
Buckholder  v.  Sigler,  7  Watts  &  S.  154,  where 
the  owner  of  a  larger  tract  subsequent  to  his 
first  deed,  purchased  from  other  parties  one 
acre,  and  the  sheriff  had  described  the  land 
in  his  levy  by  adjoiners,  with  no  reference  to 
the  one  acre,  this  court  held  that  "as  he  oc- 
cupied and  used  both  parcels  as  one  tract  only, 
and  never  otherwise,    •    •    •    it  was  unques- 
tionably sufficient  in  order  to  include   both, 
for  the  sheriff  to  describe  them  generally  as 
one  tract  of  land,  in  the  manner  he  has  done 
In  bis  levy."    That  these  two  tracts  did  not 
actually  adjoin  does  not  change  the  reason 
of  the  rule  for  so  holding,  which  is,  land  use<i 
as  one  farm,  or  for  one  purpose,  ought  to  be 
sold  as  a  whole,  unless  It  appear  that  it  woiuV 
sell  to  a  better  advantage  when  offered   In 
parcels.    Here,  taking  both  tracts  together. 
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was  a  small  farm  of  98  acres,  used  as  one 
farm  by  the  former  owner,  with  buildings  and 
improrements  adapted  to  tbe  farm.  Tbere  is 
nothing  in  the  evidence  to  show  they  ought  to 
have  been  levied  on  or  sold  separately.  Tbe 
plaintiff  In  tbe  writ,  if  the  description  was 
uncertain,  should  nave  moved  the  court  to  set 
aside  the  sale  before  deed  acknowledged;  but 
be  made  no  objection,  and  then  Issued  an 
alias  writ,  and  levied  on  tbe  smaller  tract 
This  second  sale  passed  no  title  if  the  tract 
was  included  In  the  first  levy,  and  the  jury, 
•id  competent  evidence,  have  found  it  was. 
Nor  do  we  think  the  fact  that  the  smaller 
tnct  was  not  in  the  same  township  as  tbe 
larger  affects  tbe  validity  of  the  sale,  it  ap- 
pears now  there  was  a  misdescription  in  tbe 
location  by  township  of  both  tracts.  Tbe 
whole  tract  of  98  acres  is  described  as  in 
West  Manbeim  township,  while  in  fact  tbe 
13*cre  tract  Is  In  i*enn,  and  the  85-acre  tract 
in  Heidelberg.  The  three  townships  corner 
at  about  that  point,  bence  the  mistake.  But 
the  mistake  in  the  name  of  the  township, 
it  is  not  alleged,  misled  tbe  purchaser  or  any 
bidder.  The  error  is  not  of  that  gravity 
which  would  of  itself  be  destructive  of  title. 
Xor  was  the  plaintiff,  the  purchaser  at  the 
second  sale,  misled.  Bare,  the  purchaser  at 
the  first  sale,  gave  distinct  notice  to  all  bid- 
ders at  the  second  that  tbe  smaller  tract  had 
"been  purchased,  and  was  claimed  by  him,  un- 
der the  first  levy.  So,  with  his  eyes  open,  he 
took  tbe  risk,  and  has  now  no  ground  of  com- 
plaint. We  are  of  opinion,  therefore,  the 
wort  below,  upon  the  special  facts  of  this 
case,  committed  no  error,  either  in  the  ad- 
mission of  evidence  tending  to  show  the  land 
levied  on  and  sold  to  Bare  Included  both 
tracts,  or  In  submitting  it  to  the  jury  to  find 
whether  the  levy  actually  did  Include  both. 
We  do  not  intend  to  disturb  the  general  rule 
that  a  levy  upon  land  should  be  fairly  de- 
scriptive. The  assignments  of  error  are  over- 
ruled, and  the  judgment  is  affirmed. 


METTFETT  v.   MOHN  (REILLY  et  al. 
Interveners). 

(Supreme  Court  of  Pennsylvania.     Oct  7,  1895.) 

>*  Claim  Cbrditors— Control  over  Execu- 
tion. 

The  act  of  jssembly  providing  that  wage 

s'  claims  shall  be  preferred  and  first  paid 

out  of  the  proceeds  of  Bale  gives  holders  of  such 
claims  no  right  to  object  to  the  staying  of  a  writ 
of  execution  issued  on  a  judgment  obtained  by 
another  person  against  their  debtor. 

Appeal  from  court  of  common  pleas,  Lan- 
caster county;  Brubaker,  Judge. 

Action  by  Frank  Mettfett  against  D.  0. 
Moan,  in  which  a  judgment  was  obtained 
against  defendant  nnder  which  an  execution 
issued,  which  was  stayed  by  plaintiff.  P.  J. 
Keilly  and  others  intervened,  and  petitioned 
f  «»r  a  rnie  to  strike  off  tbe  stay  of  tbe  writ 


which  rule  was  made  absolute  by  tbe  court, 
and  from  such  decree  plaintiff  appeals.  Re- 
versed. 

Brown  &  Hensel,  for  appellant  J.  W.  John- 
son, for  appellees. 

STERRBTT,  C.  J.  In  December,  1803, 
plaintiff  bad  a  judgment  in  tbe  above-entitled 
case  against  X>.  0.  Mohn,  on  which  he  then 
issued  an  execution.  Before  any  levy  was 
made,  an  arrangement  was  effected  between 
plaintiff  and  defendant,  whereby  it  became 
unnecessary  to  proceed  with  the  execution, 
and  the  writ  was  accordingly  ordered  stayed 
by  plaintiff's  attorneys.  In  January  following, 
the  appellees,  P.  J.  Reilly  and  others,  labor- 
claim  creditors  of  said  Mohn,  interposed,  and, 
claiming  tbe  right  to  control  plaintiff's  ex- 
ecution, obtained  a  rule  to  show  cause  why 
the  indorsement  on  the  execution  staying  the 
writ  should  not  be  stricken  off,  and  tbe  sher- 
iff ordered  to  proceed,  etc.,  for  the  purpose 
of  paying  said  laborers  their  respective 
claims.  In  May  following,  the  rule  to  show 
cause  was  made  absolute.  In  his  opinion, 
making  tbe  order,  tbe  learned  assistant  law 
judge  of  the  court  below  says:  "We  are  of 
opinion  that,  the  moment  the  levy  was  made, 
the  Hens  of  the  claimants  for  wages  attached, 
and  were  entitled  to  be  paid,  under  tbe  writ 
of  execution  in  this  case."  Tuis  is  a  mis- 
taken view  of  the  taw.  Tbe  plaintiff,  acting 
in  good  faith,  had  an  undoubted  right  to 
settle  and  adjust  his  claim  against  Mohn,  and 
order  his  writ  stayed  in  accordance  there- 
with, without  consulting  the  labor-claim  cred- 
itors. It  was  not  their  affair,  and,  in  the 
absence  of  any  authority,  statutory  or  other- 
wise, these  creditors  had  no  right  to  inter- 
fere with  the  execution.  The  act  of  assem- 
bly, under  which  they  claim  the  right  to  do 
so,  provides  that  wage  earners'  claims,  prop- 
erly within  the  scope  of  Its  provisions,  are 
simply  "to  be  preferred  and  first  paid  out 
of  tbe  proceeds  of  sale,"  etc.;  in  other  words, 
tbere  is  •  no  preference  until  the  sale,  either 
judicial  or  in  connection  with  the  winding  up 
of  their  debtor's  business.  This  appears  to 
have,  been  clearly  settled  in  Wilkinson  v. 
Patton,  162  Pa.  St  12,  29  Atl.  293,  in  which 
our  brother  Fell,  speaking  for  the  court,  said: 
"Tbe  method  provided  for  the  enforcement 
of  the  claim  for  wages  is  that  'it  shall  be 
preferred  and  first  paid  out  of  the  proceeds 
of  such  sale.'  This  evidently  refers  to  a 
sale  effected  by  legal  process,  where  a  fund 
is  raised  for  distribution."  It  was  never 
intended  that  there  should  be  a  specific  lien 
on  the  property  hi  the  hands  of  the  owner  or 
of  tbe  vendee. 

There  is  nothing  in  the  case  that  requires 
extended  discussion.  Tbe  contention  of  the 
labor-claim  creditors  in  this  case  was  wholly 
unwarranted,  and  hence  the  learned  judge 
erred  in  striking  off  the  order  staying  the 
execution.  Both  assignments  of  error  are 
sustained.    Decree  reversed,  and  order  stay- 
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tag  the  execution  reinstated;  costs  In  the 
court  below  and  here  to  be  paid  by  the  ap- 
pellees P.  J.  Keilly  and  others. 


COMMONWEALTH  v.  HENDERSON. 

(Supreme  Court  of  Pennsylvania.    Nov.  8,  1895.) 

Legislative  Act  —  Unity  of  Subject-Matteb — 
Conferring  or  Son's  Privileges. 

1.  Act  March  14,  1873  (P.  L.  290),  entitled 
"An  act  to  confer  upon  M.  H.  all  the  rights,  pow- 
ers and  privileges  of  a  son  of  B.  H.,  by  sec- 
tion 1  conferred  upon  M.  H.  "the  same  rights, 
powers  and  privileges  which  he  would  have"  if  he 
were  the  son  of  B.  H.,  and  by  section  2  provided 
that  the  estate  which  the  said  M.  H.  should 
receive  or  inherit  from  the  said  B.  H.  should  be 
subject  only  to  such  tax  as  would  be  payable  if 
the  Baid  M.  were  the  son  of  said  B.  H.  Held, 
that  the  grant  of  all  the  privileges  of  a  son  in  sec- 
tion 1  necessarily  included  the  privilege  of  ex- 
emption from  the  collateral  inheritance  tax  giv- 
en by  section  2,  and  hence  this  latter  section  was 
germane  to  the  subject  of  the  act  as  expressed 
in  the  title. 

2.  The  provision  of  the  act.  that  the  estate 
which  the  oaid  M.  H.  should  receive  or  inherit 
from  B.  H.  should  be  subject  only  to  such  tax  as 
would  be  payable  if  the  said  M.  H.  were  the  son 
of  B.  H,  necessarily  exempted  M.  H.  from  the 
payment  of  the  collateral  inheritance  tax  on 
property  devised  to  him  by  said  B.  H. 

Appeal  from  orphans'  court,  Mercer  county; 
S.  H.  Miller,  Judge. 

Proceeding  by  the  commonwealth  of  Penn- 
sylvania against  Matthias  H.  Henderson,  ex- 
ecutor of  Branton  H.  Henderson,  deceased,  to 
determine  the  liability  of  the  latter,  as  execu- 
tor and  devisee,  for  a  collateral  Inheritance 
tax  upon  the  property  devised  to  him  by  de- 
cedent. From  a  judgment  in  favor  of  the 
commonwealth,  said  Matthias  H  Henderson 
appeals.     Reversed. 

The  case  stated  was,  In  effect,  as  follows: 
"That  Branton  H.  Henderson,  late  of  the  bor- 
ough of  Sharon,  Mercer  county,  died  March  1, 
1894,  having  first  made  his  will,  which  has 
been  duly  probated,  and  is  recorded  in  Will 

Book ,  page  — ,  a  true  copy  of  which  is 

to  said  appeal  attached  and  made  a  part  there- 
of, wherein  and  whereby  he  devised  and  be- 
queathed all  of  his  estate,  real  and  personal, 
to  the  said  Matthias  H.  Henderson,  his  nephew; 
that  the  said  testator  devised  and  bequeathed 
to  said  Matthias  H.  Henderson  real  property 
appraised  at  $33,250,  and  personal  property, 
consisting  of  money,  bills,  stocks,  ground  rents, 
bonds,  horses,  cows,  vehicles,  etc.,  appraised  at 
$140,088.76,— In  all,  $173,338.76;  that  the  said 
Matthias. H.  Henderson  is  a  nephew  of  the 
said  testator,  born  November  23,  1845;  that 
on  the  14th  day  of  March,  1873,  the  general 
assembly  of  the  commonwealth  passed  the,fol- 
lowlng  act:  'An  act  to  confer  upon  Matthias 
H.  Henderson  all  the  rights,  powers  and  priv- 
ileges of  a  son  of  Branton  H.  Henderson. 
Whereas,  Branton  H.  Henderson,  of  Sharon,  in 
the  county  of  Mercer,  Pennsylvania,  is  desir- 
ous of  having  conferred  upon  his  nephew, 
Matthias  H.  Henderson,  of  the  same  place, 
who  is  aged  27  years,  all  such  rights,  powers 


and  privileges  as  the  said  Matthias  would  be 
entitled  to  If  he  were  the  son  of  the  said  Bran- 
ton H.  Henderson:  Section  1.  Be  it  enacted,' 
etc.,  'that  upon  Matthias  H.  Henderson,  of  Sha- 
ron, in  the  county  of  Mercer,  is  hereby  con- 
ferred the  same  rights,  powers  and  privileges 
which  he  would  have,  enjoy  and  possess  If  he 
were  the  son  of  Branton  H.  Henderson.  Sec. 
2.  All  the  estate  of  the  said  Branton  H.  Hen- 
derson which  he  may  bequeath  or  devise  to 
the  said  Matthias  H.  Henderson  or  which  the 
said  Matthias  shall  receive,  take  or  inherit 
from  the  said  Branton  H.  Henderson  shall  be 
subject  only  to  such  tax  as  would  be  payable 
if  the  said  Matthias  were  the  son  of  the  said 
Branton  H.  Henderson.  P.  L.  290.  Approved 
the  14th  day  of  March,  A  D.  1873.'  It  is  also 
agreed  that  the  enrollment  tax  due  on  the 
passage  of  the  above  act  was  paid  by  Hender- 
son on  March  15,  1873.  If  the  court  be  of  the 
opinion  that  the  estate  devised  or  bequeathed 
to  said  Matthias  H.  Henderson  is  subject,  un- 
der the  law,  to  the  payment  of  collateral  inher- 
itance tax,  then  judgment  to  be  entered  for 
the  plaintiff,  for  the  sum  of  $8,666.93,  but,  if 
not,  then  judgment  to  be  entered  for  the  de- 
fendant. Each  party  reserves  the  right  to  ap- 
peal from  the  judgment  entered  herein." 

Tanner  &  Whitla  and  D.  B.  Kurtz,  for  appel- 
lant. H.  H.  Zeigler  and  S.  R.  Mason,  for  ap- 
pellee. • 

STERRETT,  C.  J.  Analysis  of  the  act  of 
March  14,  1873  (P.  L.  290),  fails  to  show  any 
real  lack  of  unity  in  its  subject-matter.  The 
"one  subject"  which  It  contains  relates  to 
the  status  of  M.  H.  Henderson  as  a  son  of 
Branton  H.  Henderson.  "The  rights,  powers, 
and  privileges"  which  the  title  of  the  act  pro- 
poses, and  the  first  section  confers,  are  in- 
tended to  be  descriptive  of  the  attributes  of  a 
son  in  fact,— the  right  to  inherit,  and  the  pow- 
ers and  privileges  incidental  to  its  enjoyment. 
The  second  section  expresses  what  had  already 
been  implied.  In  our,  as  in  the  Roman,  juris- 
prudence, a  "privilege"  means  the  exemption 
of  a  person  or  class  of  persons  from  the  opera- 
tion of  any  law.  Cent.  Diet.  Thus  it  is  set- 
tled that  the  right  of  a  debtor  or  widow  to  ex- 
emption is  a  personal  privilege.  The  right  of 
a  son  in  fact  to  exemption  from  any  species  of 
taxation,  which  is  equally  a  privilege^  was  Im- 
plied in  the  title  and  first  section,  and  ex- 
pressed in  the  second  section,  of  this  act,  as 
being  the  "one  subject"  of  grant  The  grant 
of  all  the  privileges  of  a  son  necessarily  In- 
cluded this  privilege  of  exemption,  and  Its 
specification  In  the  second  section  of  the  act  Is 
therefore  germane  to  the  subject,  and  those 
who  read  the  title  to  the  act  must  be  presumed 
to  have  had  notice  of  the  purpose  to  confer  it. 
City  of  Philadelphia  v.  Ridge  Ave.  Ry.  Co.,  142 
Pa.  St  484,  21  Atl.  982.  The  act  was  clearly 
within  the  amendment  of  1864.  When  the  act 
of  1873  was  passed,  uniformity  of  taxation  was 
not  required  by  the  constitution,  and  hence 
the  legislature,  which  had  the  power  to  im- 
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pose,  could  exempt  individuals  from,  liability 
for  taxes  on  inheritance.  "The  right  of  inher- 
itance at  ail  Is,  so  far  as  the  administration  of 
justice  is  concerned,  purely  statutory,  and  one 
of  the  results  from  the  power  to  grant  this 
right  is  that  the  legislature  may  prescribe  the 
terms  of  taking."  Burroughs,  Tax'n,  {  81.  No 
intent  is  shown  In  the  act  of  1873  to  charge 
collateral  inheritance  tax  on  M.  H.  Hender- 
son. On  the  contrary,  he  was  not  only  given 
"all  the  rights,  powers,  and  privileges"  of  a 
class  which,  at  the  time  of  the  grant,  was  ex- 
empt from  its  payment,  but  it  was  expressly 
declared  that  such  estates  as  he  should  take 
by  virtue  of  the  act  should  be  subject  only  to 
such  tax  as  would  be  payable  by  that  class. 
The  purpose  to  exempt  Is  so  clearly  expressed 
as  to  leave  no  doubt.  This  feature  distin- 
guishes the  present  from  that  class  of  cases  in 
which  there  has  been  a  grant  of  the  right  to 
Inheritance  simply.  As  was  said  by  this  court 
in  Com.  v.  Nancrede,  32  Pa.  St.  380:  "Giving 
an  adopted  son  a  right  to  inherit  does  not 
make  him  a  son  in  fact,  and  he  is  so  regarded 
in  law,  only  to  give  the  right  to  Inherit,  and 
not  to  change  the  collateral  inheritance  tax 
law."  But  here  there  was  a  necessary  impli- 
cation of  exemption,  and  therefore  Matthias 
II.  Henderson  took  the  estate  which  he  re- 
ceived from  Branton  H.  Henderson  exempt 
from  the  payment  of  collateral  inheritance  tax. 
Judgment  reversed,  and  Judgment  is  now 
entered  for  the  defendant,  In  accordance  with 
the  terms  of  the  case  stated. 


In  re  SCHOOL  COMMITTEE  OF  TOWN  OF 

JOHNSTON. 

(Supreme  Court  of  Rhode  Island.     Nov.  15, 

1895.) 

Statutes— Consthcction  — Constitutional  Law 
— Taxation. 
Const.  Amend,  art.  7,  i  1,  authorizes  reg- 
istry voters  to  vote  at  town  meetings  on  all 
questions,  except  on  the  election  of  a  city  coun- 
cil, and  propositions  for  imposing  a  tax  or  ex- 
pending money.  P.  L.  c.  447,  provides  that 
school  districts  may  be  abolished  at  any  town 
meeting,"  and  that  thereupon  the  school  prop- 
erty of  the  several  districts  shall  vest  in  the 
town,  and  a  tax  be  levied  to  pay  each  district 
for  the  property  taken.  '  Held,  that  such  law 
was  not  unconstitutional  in  authorizing  regis- 
try voters  to  vote  on  a  proposition  imposing  a 
tax  or  expending  money. 

Petition  by  the  school  committee  of  the 
town  of  Johnston  to  enforce  the  abolishment 
of  school  districts  under  authority  of  a  town 
meeting.    Decree  for  petitioner. 

P.  W.  TiUinghast,  for  petitioner.  B.  M. 
Bosworth,  for  certain  tax-paying  voters. 

STINESS,  J.  At  a  town  meeting  of  the 
town  of  Johnston,  held  on  the  first  Monday 
of  June,  1895,  it  was  voted  to  abolish  school 
districts  in  said  town.  By  the  agreed  state- 
ment of  facts  it  appears  that  the  meeting  was 
regularly  and  legally  called,  and  that  notice 
of  the  subject  was  inserted  in  the  warrant 
for  said  meeting,  pursuant  to  the  provisions 
T.33A.no.6— 24 


of  P.  L.  c  447.  It  also  appears  that  both 
registry  and  tax-paying  voters  were  allowed 
to  vote  upon  the  subject,  and  that  a  majority 
of  the  tax-paying  voters  did  not  vote  in  fa- 
vor of  the  proposition.  A  tax-paying  voter 
of  the  town  objects  to  the  legality  of  the  ac- 
tion taken,  and  raises  the  following  ques- 
tions: "Does  a  registry  voter,  under  the  pro- 
visions of  chapter  447  of  the  Public  Laws,' 
have  a  right  to  vote  upon  the  question  of 
abolishing  school  districts?"  "If  said  chap- 
ter 447  confers  such  right,  is  said  chapter 
constitutional,  so  far  as  It  provides  for  the 
vesting  of  school  property  in  the  town,  for 
the  assessment  and  remission  of  taxes,  for 
the  payment  of  the  same,  and  for  the  adjust- 
ment of  differences  in  the  value  of  school 
property,  upon  a  vote  to  abolish?"  Under 
the  provisions  of  the  constitution,  registered 
voters  have  the  right  to  vote  on  all  questions 
in  ail  legally  organized  town  meetings,  ex- 
cepting the  election  of  the  city  council  of  any 
city,  or  upon  any  proposition  to  impose  a 
tax,  or  for  the  expenditure  of  money.  The 
proposition  to  abolish  school  districts  is  not 
a  proposition  to  Impose  a  tax  or  to  expend 
money.  It  Is  a  question  of  the  management 
of  schools  by  a  school  committee  or  i>y  trus- 
tees, in  which  registry  voters  are  liable  to 
be  as  much  interested  and  affected  as  tax- 
payers. But  It  is  said  that  this  Is  prac- 
tically a  vote  to  impose  a  tax,  because,  under 
the  law,  a  tax  equal  to  the  amount  of  the 
appraisal  of  the  school  property  Is  to  follow. 
While  this  Is  true,  it  is,  nevertheless,  quite 
different  from  an  ordinary  tax.  None  of  the 
amount  so  assessed  goes  to  the  town,  but 
it  is  all  remitted  to  the  taxpayers  of  the 
several  districts,  in  proportion  to  the  value 
of  the  district  property  taken  oj  the  town, 
for  the  purpose  of  equalizing  the  contribu- 
tions thus  made.  It  is  a  scheme  for  equaliza- 
tion, rather  than  a  tax.  In  re  Town  Council 
of  Cranston,  Index  NN,  44,  28  Atl.  608.  It 
does  not  follow  that  a  registry  voter  is  dis- 
qualified because  the  ultimate  result  of  ac- 
tion taken  may  affect  taxation.  For  ex- 
ample, dividing  a  school  district  would  affect 
the  expense  of  maintenance  and  the  area  of 
taxation.  In  1854  a  question  arose  whether 
registry  voters  could  vote  upon  this  question. 
The  commissioner,  Hon.  Eliaha  It.  Potter, 
afterwards  one  of  the  justices  of  this  court, 
held  that  they  could,  and  the  decision  was 
approved  by  Chief  Justice  Greene.  The 
whole  opinion  was  as  follows:  "If  the  ques- 
tion of  the  propriety  of  dividing  a  school 
district  be  proposed  in  district  meeting,  reg- 
istry voters  have  a  right  to  vote,  because  it 
merely  amounts  to  an  expression  of  opinion, 
and  the  whole  power  to  divide  rests  with  the 
school  committee,  to  whom  the  vote  of  the 

1  P.  L.  c.  447,  provides  that  school  districts 
may  be  abolished  at  any  town  meeting."  where- 
upon the  property  of  the  several  districts  shall 
vest  in  the  town,  and  a  tax  shall  be  levied  on 
the  whole  town  to  pay  each  district  for  the 
property  taken. 
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district  la  a  mere  recommendation,  to  be 
weighed  according  to  Its  deserts;  and  reg- 
istry voters  can  by  law  vote  upon  all  ques- 
tions, except  taxing  or  expending  money." 
R.  I.  Schooi  Manual,  1882,  p.  85,  decision  17. 
While  the  decision  rests  upon-  the  fact  that 
the  vote  was  merely  a  recommendation,  the 
concluding  sentence  assumes  the  right  to  vote 
upon  all  questions,  except  those  of  taxing  and 
expending  money.  We  think  that  this  is 
correct.  The  right  to  vote  should  not  be 
curtailed,  except  by  the  clear  provisions  of 
the  constitution;  and,  where  the  limitation 
is  not  clear,  the  constitution  should  be  liber- 
ally construed,  especially  in  matters  relating 
to  public  schools.  When,  in  the  opinion  of 
the  voters  of  a  town,  the  schools  can  be  bet- 
ter managed  by  the  school  committee  than 
by  districts,  the  law  vests  all  the  school  prop- 
erty in  the  town,  and  provides  for  the  equali- 
zation of  values  by  the  tax  referred  to.  Ed- 
ucation being  a  public  duty,  the  legislature 
has  the  power  to  do  this,  and  it  is  done  by 
force  of  the  law,  rather  than  by  the  action 
of  the  town.  The  vote  of  the  town  is  the 
thing  which  sets  in  motion  the  operation  of 
the  law.  Whitney  v.  Stow,  111  Mass.  368; 
Rawsson  v.  Spencer,  113  Mass.  40. 

Our  conclusion  is  that  P.  L.  c.  447,  was  In- 
tended to  give  the  right  to  vote  to  all  voters 
in  town  meeting  assembled;  that  the  ques- 
tion submitted  Is  not  included  in  the  proviso 
of  article  7,  §  1,  of  the  amendments  to  the 
constitution,*  and  hence  that  the  act,  and 
the  action  under  It,  is  not  In  conflict  with  the 
provisions  of  the  constitution  in  this  respect. 

The  remaining  question,  whether  the  act  Is 
In  other  respects  constitutional,  is,  so  far  as 
any  objections  have  been  called  to  our  atten- 
tion, sufficiently  answered  In  Re  Town  Coun- 
cil of  Cranston,  Index  NN,  44,  28  Atl.  608. 


COSGROVE  v.  MERZ  et  al 
.'Supreme  Court  of  Rhode  Island.     Nov.  12, 
1895.) 
Jurisdiction— Ejectment. 
Judiciary  Act  Aug.  22,  1893,  c.  8,  §  23, 
vists  in  the  district  courts  exclusive  original 
jurisdiction  over  all  actions  properly  brought 
within  their  districts  for  the  possession  of  ten- 
ements or  estates  held  at  will  or  by  sufferance. 
Held,  that  a  judgment  for  plaintiff,  in  an  action 
for  possession  of  land,  against  a  tenant  by  suf- 
ferance, brought  in  October,  1&93,  in  the  com- 
mon pleas  division  of  the  supreme  court  of  Prov- 
idence county,  was  void. 

Bill  by  Ellen  Cosgrove  against  John  C. 
Merz  and  others  to  set  aside  execution  sales. 
Case  submitted  on  the  question  of  the  suffi- 
ciency of  the  plea  of  respondent  Elizabeth 
Rohrich.     Plea  overruled. 

Herbert  Almy  and  James  M.  Gillraln,  for 
complainant.  Henry  J.  Dubois,  for  respond- 
ents. 

s  Const.  Amend,  art.  7,  §  1,  authorizes  registry 
voters  to  vote  at  town  meetings  on  all  questions 
except  the  election  of  city  councils  or  proposi- 
tions for  expending  money  or  imposing  a  tax. 


PER  CURIAM.  This  Is  a  bill  to  set  aside 
two  execution  sales,  on  the  ground  that  the 
judgments  on  which  the  executions  were  Is- 
sued and  the  sales  on  the  executions  were 
fraudulently  procured  by  the  respondents 
while  the  complainant  was  of  unsound  mind, 
for  the  purpose  of  getting  the  complainant's 
property  at  a  grossly  inadequate  price.  Since 
the  filing  of  the  bill  the  complainant  has 
died,  and  the  suit  is  now  prosecuted  by  ber 
heirs  at  law.  The  respondent  Elizabeth  Roh- 
rich, who  holds  the  record  title  to  the  land 
under  the  execution  sales,  has  filed  a  plea 
to  the  bill,  in  which  she  sets  forth  that  on 
October  4,  1893,  being  seised  In  her  demesne 
as  of  fee  in  the  land,  she  brought  an  action 
for  the  possession  of  the  land  against  the 
complainant,  in  the  common  pleas  division 
of  the  supreme  court  for  the  county  of  Provi- 
dence, at  its  September  session,  1893,  in 
which  action  judgment  was  rendered  in  her 
favor  on  November  18,  1893,  for  possession 
and  costs;  that  execution  was  Issued  on  the 
judgment,  and  she  was  put  Into  possession 
of  the  estate  on  December  20,  1893;  that  this 
judgment  has  not  been  annulled  or  reversed, 
but  now  remains  in  full  force;  and  that  she 
is  now,  and  has  since  been,  in  possession  of 
the  estate. 

The  case  has  been  submitted  on  the  ques- 
tion of  the  sufficiency  of  the  plea.  We  think, 
as  contended  by  the  complainant,  that  the 
plea  must  be  overruled,  since  the  common 
pleas  division  had  no  jurisdiction  to  render 
the  judgment  set  forth  in  the  plea.  By  the 
judiciary  act  (chapter  8,  §  23),  which  went 
Into  effect  August  22, 1893,  prior  to  the  bring- 
ing of  the  suit  of  the  respondent  Elizabeth 
Rohrich  in  the  common  pleas  division,  exclu- 
sive original  jurisdiction  over  all  actions  prop- 
erly brought  within  their  districts,  for  the 
possession  of  tenements  or  estates  held  at 
will  or  by  sufferance,  was  vested  In  the  dis- 
trict courts.  O'Conner  v.  O'Brien,  Index  Oo, 
31,  28  Atl.  765.  Assuming  that  the  judg- 
ments and  execution  sales,  under  which  the 
respondent  Rohrich  claims  title,  were  valid, 
the  complainant,  at  the  time  of  the  bringing 
of  the  suit  by  the  respondent  Rohrich  in  the 
common  pleas  division,  was  a  tenant  by  suf- 
ferance of  the  land  (Johnson  v.  Donaldson. 
17  R.  I.  107,  20  Atl.  242);  and  hence,  the 
land  being  situated  in  Providence,  suit  to  re- 
cover Its  possession  should  have  been  brought 
In  the  district  court  of  the  Sixth  judicial  dis- 
trict, which  embraces  the  city  of  Providence. 
Plea  overruled. 


CROSS  v.  BROWN  et  al. 

(Supreme  Court  of  Rhode  Island.     July  5, 

1890.) 

Pledge— Transfer  op  Note—  Retention  of  Se- 

CURITT. 

Where  collateral  was  deposited  to  secure 
the  payment  of  certain  notes,  "or  any  other 
liability"  of  the  maker,  the  depositary  had  the 
right  to  sell  the  notes  to  a  third  persou,  and  re- 
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tain  the  collateral  as  security  for  the  payment 
of  any  other  debt. 

Assumpsit  by  John  A.  Cross  against  Brown, 
Steese  &  Clark  on  two  promissory  notes.  A 
statement  of  the  facts  will  be  found  in  33 
Atl.  147.  There  was  a  Judgment  for  plain- 
tiff, and  defendants  petition  for  a  new  trial. 
Denied. 

James  Tilllnghast,  for  plaintiff.  Colwell 
&  Barney,  for  defendants. 

PER  CURIAM.  The  notes  that  were  de- 
posited by  the  defendants  with  the  Interna- 
tional Trust  Company  as  collateral  security 
for  the  notes  in  suit  were  so  deposited  by 
them  under  a  contract,  by  virtue  of  which 
they  were  to  be  collateral  security  for  the 
payment  of  the  notes  in  suit,  "or  any  other 
liability  or  liabilities  of  ours  to  said  trust 
company,  due  or  to  become  due,  or  that  may 
be  hereafter  contracted."  We  are  of  the 
opinion  that  under  this  contract  it  was  com- 
petent for  the  trust  company,  at  its  option,  to 
apply  the  proceeds  of  the  collateral  either 
to  the  payment  of  the  notes  in  suit,  or  to  the 
payment  of  any  other  liability  or  liabilities 
of  the  defendants  to  it,  and  that,  therefore, 
It  might  sell  and  transfer  the  notes  in  suit 
to  a  third  person,  and  retain  the  collaterals 
as  security  for  the  other  notes  or  liabilities 
of  the  defendants  which  it  held.  This  being 
so,  we  do  not  Bee  how  a  new  trial  would  be 
of  any  avail  to  the  defendants,  and  we  are 
therefore  of  the  opinion  that  it  should  be 
denied  and  the  petition  dismissed,  with 
costs. 


SMITH  et  al  v.  BOROUGH  OF  WILKINS- 
BURG. 
(Supreme  Court  of  Pennsylvania.     Nor.  4, 
1885.) 
Powers  or  Municipality— Submission  to  Arbi- 
tration— Claims  against  Borough. 

1.  Unless  restrained  by  positive  enactment, 
municipal  corporations  may  submit  disputed 
claims  to  the  arbitration  of  referees;  and  they 
are  as  much  bound  by  such  submissions,  and  the 
awards  thereon,  as  are  natural  persons. 

2.  After  a  sewer  on  a  street  was  paid  for  by 
assessments  on  the  abutting  property,  the  bor- 
ough adopted  a  general  sewerage  system,  which 
tvndered  the  former  sewer  useless,  whereupon 
the  property  owners  asked  that  what  they  had  paid 
fur  the  former  sewer  be  refunded,  as  they  would 
have  to  share  in  the  cost  of  the  new  system. 
The  council  referred  the  matter  to  a  committee 
tn  recommend  a  plan  whereby  "Any  persons 
i-quitably  entitled  to  compensation  for  taxes" 
>hould  "receive  such  equitable  compensation  from 
the  borough."  The  committee  recommended  that 
"said  claims"  be  submitted  to  arbitration,  and 
the  council  passed  a  resolution  reciting  the  pend- 
•>nry  of  the  claims  of  the  property  owners  for 
reimbursement  for  their  outlay  on  the  sewer,  and 
providing  that  the  "said  claims  in  dispute"  should 
>*  submitted  to  arbitration.  Held,  that  the 
"equitable"  claims  of  the  landowners  were  sub- 
mitted to  the  arbitrators,  and  the  latter  were  not 
restricted  in  their  inquiry  merely  to  the  "legality" 
of  the  claims. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county;  White,  Judge. 


Action  by  C.  W.  Smith  and  others  against 
the  borough  of  Wilklnsburg  on  an  award 
made  by  arbitrators.  Prom  a  Judgment  for 
plaintiffs,  defendant  appeals.     Affirmed. 

The  opinion  of  the  court  below  was  as  fol- 
lows: 

"The  plaintiffs  had  paid  the  expense  of 
constructing  a  sewer  in  the  street  on  which 
their  properties  abutted.  It  was  constructed 
by  the  borough  in  pursuance  of  the  petition  of 
the  property  holders,  and  paid  for  by  assess- 
ments under  the  borough  law.  Two  or  three 
years  afterwards  the  borough  adopted  a 
general  sewerage  system,  and  constructed 
another  sewer  on  that  street,  which  rendered 
the  first  sewer  useless.  The  plaintiffs  will 
have  to  pay  their  share  of  the  expense  >f 
the  new  sewer,  in  the  way  of  taxes,  as  the 
general  system  is  at  the  public  expense. 
The  plaintiffs  petitioned  the  borough  coun- 
cil to  have  refunded  to  them  the  whole  or  a 
part  of  what  they  had  paid  for  the  first  sew- 
er, alleging  It  was  unjust  and  inequitable  to 
do  away  with  that  sewer,  and  compel  them 
to  pay  for  another,  which  was  not  necessary 
and  of  no  advantage  to  them.  By  resolution 
of  council,  an  agreement  was  authorized  and 
signed  by  the  property  holders,  and  the  bur- 
gess, on  behalf  of  the  borough,  to  refer  the 
claims  to  three  arbitrators,  whose  award 
should  be  final  and  conclusive.  They  made 
an  award  in  favor  of  the  plaintiffs.  This 
suit  is  on  the  award.  All  the  parties  in 
whose  favor  the  award  was  made  join  in 
this  action.  No  objection  is  made  on  that 
ground.  It  is  conceded  that,  if  one  is  en- 
titled to  recover,  all  are;  and,  to  avoid  a 
number  of  suits,  the  case  Is  to  be  heard  and 
decided  as  if  the  plaintiffs  had  a  Joint  ac- 
tion. 

"The  grounds  of  demurrer  are:  (1)  The 
borough  had  no  power  to  agree  to  a  submis- 
sion of  the  case  to  arbitrators;  (2)  that  the 
arbitrators  found  there  was  no  legal  Hen  on 
the  part  of  the  borough;  (3)  that  the  award 
was  not  in  accordance  with  the  terms  of 
submission. 

"The  first  ground  cannot  be  sustained. 
That  a  municipality  may  submit  a  disputed 
claim  to  arbitration,  and  be  bound  by  the 
award,  is  sustained  by  numerous  decisions. 
Smith  v.  City  of  Philadelphia,  13  Phlla.  177; 
Canal  Co.  v.  Swann,  5  How.  83;  Kane  v. 
City  of  Fond  du  Lac,  40  Wis.  405;  City  of 
Shawneetown  v.  Baker,  85  111.  564;  Paret  v. 
Bayonne,  39  N.  J.  Law,  559;  1  Dill.  Mun. 
Corp.   U  4.   477. 

"The  second  and  third  grounds  may  be  con- 
sidered together.  The  arbitrators  do  not 
'find'  there  is  no  legal  liability  on  the  part 
of  the  borough.  They  express  an  opinion 
to  that  effect  But  they  expressly  find,  in 
pursuance  of  the  submission,  against  the 
borough,  a  certain  amount  due  each  of  the 
plaintiffs.  The  history  of  the  proceedings 
shows  that  the  arbitrators  were  not  limited 
to  the  question  of  the  strictly  legal  liability 
Of  the  borough,  but  were  to  consider  the 
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claims  of  the  plaintiffs  on  an  equitable  basis, 
and  on  that  basis  they  made  the  award. 
All  the  facts  contained  In  the  statement  of 
claim  are  admitted  by  the  demurrer.  The 
statement  sets  forth  that  the  sewer  con- 
structed in  1889,  which  was  paid  for  by  the 
plaintiffs,  was  In  successful  operation  until 
council  ordered  the  construction  of  the  new 
sewer,  In  1892,  under  the  general  system,  to 
be  paid  for  by  general  taxation;  that  the 
plaintiffs  requested  their  sewer  to  be  made 
a  part  of  the  general  system,  which  was  re- 
fused, and  the  new  sewer  was  laid  side  by 
side  with  the  first  one,  and  the  plaintiffs  re- 
quired to  disconnect  with  the  first,  and  con- 
nect with  the  second;  that  the  plaintiffs 
made  application  to  council  for  the  purpose 
of  reimbursing  them  whatever  might  be 
found  to  be  properly  due  to  them  by  reason 
of  the  double  payment  of  the  costs  of  con- 
struction and. connecting  with  the  new  sew- 
er. In  pursuance  of  that  application,  the 
council  by  resolution  of  June  30,  1893,  re- 
ferred the  matter  to  a  committee  to  formu- 
late and  recommend  to  council  a  plan  where- 
by any  persons  'equitably  entitled'  to  com- 
pensation for  taxes  paid  by  them  shall  re- 
ceive such  'equitable  compensation'  from  the 
borough.  The  committee  reported  to  council 
a  recommendation  that  a  contract  be  en- 
tered Into  by  the  borough  'with  all  claim- 
ants, submitting  said  claims  for  adjudication 
to  three  arbitrators,'  mutually  to  be  chosen, 
and  that  'the  award  of  said  arbitrators  be 
final  and  conclusive  on  the  parties.'  In  pur- 
suance of  that  recommendation,  the  council 
passed  a  resolution  to  that  effect  reading: 
'Whereas  there  are  certain  claims  pending 
against  the  borough  by  certain  of  her  citi- 
zens and  property  owners  for  reimbursement 
for  certain  money  paid  by  them  for  the  con- 
struction of  what  is  known  as  the  "South 
and  Wood  Street  Sewer,"  the  validity  and 
legality  of  which  claims  are  disputed  by  the 
borough';  and  'whereas  the  borough  au- 
thorities and  said  claimants  are  mutually 
desirous  of  having  said  dispute  settled  with- 
out tedious  and  expensive  litigation:  It  is 
hereby  agreed  •  •  •  that  the  said  claims 
in  dispute  shall  be  submitted  for  adjudica- 
tion to  three  arbitrators;  •  *  *  that  the 
award  of-  said  arbitrators  to  be  final  and 
conclusive  on  the  parties  hereto.'  The  first 
meeting  of  the  arbitrators  was  on  February 
1,  1894,  when  they  were  duly  qualified,  and 
entered  upon  their  duties.  The  second  meet- 
ing was  on  February  5th.  It  seems  there 
was  some  uncertainty  as  to  the  powers  of 
the  arbitrators, — whether  they  were  confined 
to  the  'legality*  of  the  claims.  Thereupon 
the  council,  on  February  8th,  passed  this 
resolution:  'Resolved,  that  it  is  the  sense  of 
the  council  of  the  borough  of  Wilkinsburg 
that  they  desire  to  have  the  arbitrators  of 
the  South  street  sewer  pass  upon  and  de- 
cide what,  if  anything,  the  property  owners, 
as  claimants,  are  entitled  to  upon  the  basis 
of   the   original   resolution   offered    by    Mr. 


Balpb,  and  adopted  by  council  June  30, 
That  resolution,  as  stated  above,  was  ■ 
quire  and  decide  whether  the  claimants 
equitably  entitled  to  compensation, 
whether  they  shall  receive  such  equ 
compensation  from  the  borough, 
these  proceedings  and  resolutions  o: 
council.  It  Is  manifest  that  the  subm 
to  the  arbitrators  was  of  the  equitable  < 
of  the  claimants,  and  the  arbitrators 
not  limited  to  the  legality  of  the  claims, 
award  was  accompanied  with  a  set 
showing  the  sum  awarded  each  of  the 
tiffs,  aggregating  a  total  sum  of  $4,700 
award  was  made  February  24,  1894. 

"That  a  municipal  corporation  may  i 
and  pay  a  claim  which  Is  honest,  just 
equitable,  although  there  may  not  c: 
strictly  legal  liability,  is  within  the  c 
tlonary  powers  of  the  corporation,  as 
tained  by  numerous  decisions.  Mee 
City  of  Buffalo,  29  N.  Y.  188;  Nelson 
habitants  of  Milford,  7  Pick.  18;  Be 
Inhabitants  of  Jay,  23  Me.  117;  Matthe 
Westboro,  134  Mass.  535;  Campbell  v. 
of  Upton,  113  Mass.  67.  After  the  o 
of  Wilkinsburg  agreed  to  the  submissio 
peared,  and  contested  the  claims  befoi 
arbitrators,  and  waited  until  after  the  i 
had  been  made,  It  Is  very  doubtful  I 
borough  can  call  in  question  its  ow 
tlon  or  the  justness  of  the  award. 
Co.  v.  Burlington  &  M.  R.  R.  Co.,  47 
66;  Sillsby  Manuf'g  Co.  v.  City  of  , 
town,  153  Pa.  St.  319,  26  Atl.  646;  A 
v.  Brail,  124  111.  312,  16  N.  E.  230.  It 
be  that  the  amounts  awarded  the  plai 
were  too  much.  It  seems  reasonable 
some  distinction  should  be  made  froi 
original  assessments  for  the  time  thei 
the  use  of  the  sewer.  But  that  was  a 
tlon  heard  and  passed  upon  by  the  ar 
tors,  and,  as  their  award  was  to  be  fina 
conclusive  upon  the  parties,  we  hat 
power  to  reconsider  it  or  make  any  chs 

"And  now,  June  22,  1895,  after  agree 
and  consideration,  the  demurrer  is  over 
and  judgment  is  entered  In  favor  o 
plaintiffs  against  the  defendant  for  % 
the  aggregate  amount  of  the  award 
distributed  among  the  plaintiffs;  each 
tiff  to  receive  the  sum  allowed  by  the 
trators,  as  set  forth  in  the  schedule  a 
panying  the  award." 

William  C.  Stewart  and  Thomas  Jeff 
Brown,  for  appellant  R.  A.  &  James  I 
for  appellees. 

PER  CURIAM.  The  facts  of  this 
sufficiently  appear  in  the  opinion  o: 
learned  judge  of  the  court  below,  an 
questions  arising  thereon  appear  to 
been  rightly  decided  in  favor  of  the 
tiffs.  Unless  restrained  by  positive  < 
meut,  municipal  corporations  posses 
herent  power  to  submit  disputed  claii 
the  arbitrament  of  referees,  and  the; 
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as  much  bound  by  such  submissions,  and 
the  awards  made  in  pursuance  thereof,  as 
are  natural  persons.  Dill.  Mun.  Corp-  ft 
477,  478.  If  there  was  any  doubt  as  to  the 
scope  of  the  arbitrators'  authority  under  the 
original  resolution,  it  was  entirely  removed 
by  the  resolution  of  February  8, 1894:  "That 
it  Is  the  sense  of  the  council  of  the  borough 
of  Wilkinsburg  that  they  desire  to  have  the 
arbitrators  of  the  South  street  sewer  pass 
u|K>n  and  decide  what,  If  anything,  the  prop- 
erty owners,  as  claimants,  are  entitled  to, 
upon  the  basis  of  the  original  resolution, 
•  *  •  adopted  by  council  June  30,  1893." 
Tnder  that  resolution,  they  were  to  inquire 
and  decide  whether  the  claimants  were 
"equitably  entitled"  to  compensation,  and 
whether  they  shall  receive  such  "equitable 
compensation"  from  the  borough.  Consid- 
ering the  proceedings  and  resolutions  of 
council  together,  It  is  very  evident  that  It 
was  the  "equitable"  claims  of  the  plaintiffs 
respectively  that  were  submitted  to  the  arbi- 
trators, and  the  latter  were  not  restricted  In 
their  inquiry  merely  to  the  "legality"  of 
the  claims.  Without  pursuing  the  subject 
further,  we  are  clearly  of  opinion  that  judg- 
ment was  rightly  entered  In  favor  of  the 
plaintiffs.    Judgment  affirmed. 


COMMONWEALTH  ex  rel.  RONEY  v. 

WARWICK,  Mayor,  et  al. 

(Supreme  Court  of  Pennsylvania.     Nov.  8, 

1895.) 

LEGISLATIVE    P0W8H8  —  CONSTBUCTIOtC    OF    STAT- 
UTES. 

Act  Feb.  2,  1854,  provided  that  when  a 
legislative  officer  of  the  city  of  Philadelphia 
should  die,  or  be  incapable  of  fulfilling  the  du- 
ties of  his  office,  his  place  should  be  filled  by  a 
joint  vote  of  the  city  councils  until  the  next  city 
election,  and  the  qualification  of  the  successor 
in  office.  Held,  that  a  subsequent  act.  provid- 
ing that  the  words  "next  city  election '  should 
be  construed  to  mean  the  election  at  which  the 
voters  would  elect  a  successor  in  office  had  no 
vacancy  occurred  therein,  was  unconstitutional, 
as  seeking  to  compel  the  courts  to  construe  the 
previous  act  in  a  way  contrary  to  its  letter  and 
spirit. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 

Petition  by  William  J.  Roney,  receiver  of 
ttCxes,  as  relator,  for  a  writ  of  alternative 
mandamus,  upon  the  mayor  of  the  city  of 
Philadelphia,  requiring  him  to  administer  to 
tbe  said  William  J.  Roney  the  oath  of  office 
as  receiver  of  taxes  for  the  term  of  three 
years  from  the  first  Monday  of  April,  1895; 
and  also,  as  against  the  councils  of  the  said 
city,  requiring  them  to  approve  the  bond  of 
the  said  William  J.  Roney  as  receiver  of  tax- 
es for  the  said  term.  From  a  decree  for  re- 
lator, defendants  appeal.    Affirmed. 

On  the  21st  day  of  February,  1893,  John 
Taylor  was  elected  receiver  of  taxes  of  the 
city  of  Philadelphia  for  a  term  of  three 
years,  commencing  the  first  Monday  of  April, 


1893.  The  said  John  Taylor  died  oft  Feb- 
ruary 5,  1895.  On  January  9,  1895,  the  se- 
lect and  common  councils,  In  joint  session, 
elected  William  J.  Roney,  the  relator,  receiv- 
er of  taxes,  to  fill  the  vacancy  caused  by 
the  death  of  the  said  John  Taylor.  The 
selection  of  tbe  said  councils  was  for  the 
unexpired  term  of  John  Taylor,  to  wit,  un- 
til the  first  Monday  of  April,  1896.  The  oath 
of  office  was  administered  to  the  said  Wil- 
liam J.  Roney,  and  his  bond  was  approved 
as  required  by  law.  On  the  19th  day  of 
February,  1895,  the  electors  of  the  said  city 
voted  for  candidates  for  the  office  of  receiver 
of  taxes  for  the  full  term  of  three  years,  be- 
ginning with  the  first  Monday  of  April,  1895. 
The  said  William  J.  Roney,  the  relator,  re- 
ceiving the  highest  number  of  votes,  was  re- 
turned as  elected.  In  pursuance  of  the  said 
election,  namely,  on  the  30th  day  of  March, 
1895,  the  said  relator  presented  himself  be- 
fore Edwin  S.  Stuart,  mayor  of  the  said  city, 
for  the  purpose  of  subscribing  to  the  oath  of 
office,  as  required  by  the  act  of  February  2, 
1854.  The  said  Edwin  S.  Stuart,  mayor,  re- 
fused to  administer  the  oath,  on  the  ground 
that,  as  the  councils  of  the  said  city  had  se- 
lected William  J.  Roney  receiver  of  taxes'  for 
the  unexpired  term  of  John  Taylor,  deceased, 
and  as  that  term  would  not  expire  until  the 
first  Monday  of  April,  1896,  there  was  no 
vacancy  to  be  filled  by  the  election  held  on 
the  19th  day  of  February,  1895;  and,  as  the 
oath  of  office  for  that  term  had  been  duly 
administered  to  the  said  William  J  Roney, 
it  was  not  incumbent  upon  the  said  mayor 
to  administer  another  oath  to  tbe  said  re- 
lator. Subsequently,  Charles  F.  Warwick, 
mayor  of  the  said  city,  also  declined  to  ad- 
minister the  oath,  for  similar  reasons.  The 
councils  of  the  said  city  also  refused  to  ap- 
prove the  bond  of  the  said  William  J.  Roney 
for  the  full  term  of  three  years  from  the 
first  Monday  of  April,  1895,  because  they  had 
already  approved  the  bond  of  William  J. 
Roney  for  the  unexpired  term  of  John  Tay- 
lor, deceased,  and  that  term  would  not  ex- 
pire until  the  first  Monday  of  April,  1896. 
The  said  William  J.  Roney,  on  the  25th  day 
of  May,  1895,  filed  his  petition  In  the  court 
of  common  pleas  for  Philadelphia  county, 
setting  forth  these  facts,  and  praying  for  a 
writ  of  alternative  mandamus  against  Charles 
F.  Warwick,  mayor  of  the  said  city,  and  the 
select  and  common  councils,  directing  the 
said  mayor  to  administer  to  the  said  petition- 
er, William  J.  Roney,  the  oath  of  office  as 
receiver  of  taxes,  and  commanding  the  coun- 
cils of  the  said  city  to  approve  the  bond  of 
the  said  William  J.  Roney  as  receiver  of  tax- 
es. The  writ  of  alternative  mandamus  was 
allowed,  returnable  the  first  Monday  of  June, 
1895.  On  June  13, 1895,  the  respondents  made 
return  to  the  writ  of  alternative  mandamus, 
setting  forth  the  reasons  why  the  mayor  had 
not  administered  the  oath  of  office  to  the  sale* 
William  J.  Roney,  and  why  the  councils  a 
the  said  city  refused  to  approve  his  be 
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On  September  28,  1895,  after  argument  upon 
the  said  petition  and  return,  the  court  of 
common  pleas  No.  3  entered  judgment  in 
favor  of  the  relator.  The  act  of  February  2, 
1854,  f  46  (P.  L.  p.  21),  provides  that,  In  the 
case  of  a  vacancy  In  any  elective  office  of 
the  said  city,  the  councils  of  the  said  city, 
by  a  joint  vote,  shall  fill  the  vacancy  until 
the  next  city  election.  The  act  of  April  18, 
1867  (P.  L.  p.  1290),  entitled  "A  further  sup- 
plement to  the  act  of  February  2,  1854,"  etc., 
after  various  recitals,  provides  "that  the 
words  'next  city  election,'  In  the  46th  section 
in  the  act,  entitled  'An  act  to  Incorporate  the 
city  of  Philadelphia,'  approved  the  second 
day  of  February,  1854,  shall  be  construed  to 
mean  the  election  at  which  the  qualified  vot- 
ers of  the  city  of  Philadelphia  would,  in 
accordance  with  existing  laws,  elect  a  suc- 
cessor In  office  had  no  vacancy  occurred 
therein."  The  term  of  office  of  the  receiver 
of  taxes,  which,  by  the  act  of  February  2, 
1854,  had  been  fixed  as  two  years,  was,  by 
the  act  of  June  5, 1883  (P.  L.  p.  79),  increased 
to  three  years. 

F.  L.  Wayland,  James  Alcorn,  and  John  L. 
Klnsey,  for  appellant.  M.  J.  O'Callaghan, 
for  appellee. 

STERRETT,  0.  J.  It  was  unavoidable,  In 
their  earlier  administration,  that  conflict 
Bhould  have  arisen  between  the  legislative 
and  judicial  branches  of  our  government. 
The  form  of  government  was  new,  and  the 
exact  limitations  of  duty  and  power  were  im- 
perfectly understood.  Even  their  co-ordina- 
tion of  power  was  doubted  by  some  (Eakin 
v.  Raub,  12  Serg.  &  R.  330);  and  the  feeble 
resistance  offered  by  the  judiciary  naturally 
encouraged  encroachments  by  the  legislature. 
The  mischief  which  resulted  became  so  great 
that  this  court  was  compelled,  in  Dorman  v. 
Heist,  5  Watts  &  S.  171,  and  Bolton  v.  Johns, 
5  Pa.  St.  145,  to  take  a  stand  in  assertion  of 
the  power  which  the  constitution  had  con- 
ferred. "The  functions  of  the  several  parts 
of  the  government  are,"  said  Gibson,  O.  J., 
in  De  Chastellux  v.  Fairchlld,  15  Pa.  St  18, 
"separate,  and  distinctly  assign  the  principal 
branches  of  it,— the  legislative,  the  executive, 
and  the  judiciary,— which,  within  their  re- 
spective departments,  are  equal  and  co-ordi- 
nate; and  hence  the  principle  was  declared, 
and  has  become  firmly  established  in  a  bead- 
roll  of  cases,  that  "the  legislative  direction 
to  perform  a  judicial  function  in  a  particular 
way  would  be  a  direct  violation  of  the  con- 
stitution." O'Conner  v.  Warner,  4  Watts  & 
S.  223.  Tested  by  this  principle,  the  act  of 
1S07  is  not  legislative,  but  expository,  in  its 
character.  It  does  not  purport  to  amend,  al- 
ter, or  change  the  language  of  the  act  of 
1854.  It  offers  no  substitutionary  clause,  but 
declares  what  that  act  "shall  be  construed 
to  mean."  It  is,  on  its  face,  a  legislative 
mandate  to  the  courts  to  perform  their  judi- 
cial function  in  a  particular  way.   The  appel- 


lant insists  that  this  court  has  recognized  an 
exception  to  the  rule  of  expository  prohibi- 
tion in  cases  of  doubtful  construction.  There 
are,  it  is  true,  dicta  to  that  effect,  but  no 
precedents  have  been  cited  In  which  it  was 
made  the  basis  of  decision.  In  O'Conner  v. 
Warner,  supra,  it  was  placed  on  the  ground 
that  no  Injury  had  been  done  the  parties.  In 
Lambert8on  v.  Hogan,  2  Pa.  St  22;  Reiser  v. 
Association,  39  Pa.  St  137;  Denny  v.  Same. 
Id.  154;  Blackburne's  Appeal,  Id.  160;  Haley 
v.  Philadelphia,  68  Pa.  St.  45;  and  Titus- 
vllle  Iron  Works  v.  Keystone  Oil  Co.,  122 
Pa.  St.  627,  15  Atl.  917,— certain  expository 
statutes  were  denied  retroactive  effect;  while 
in  Re  East  Grant  St.,  121  Pa.  St  596,  16  Atl. 
366,  an  act  was  held  Invalid  so  far  as  it  un- 
dertook to  declare  the  meaning  of  a  prior  act, 
but  so  far  as  It  provided  a  substitutionary 
clause,  was  effective  In  repeal.  Nor  is  it  ap- 
parent how  an  exception  can  be  reconciled 
with  the  theory  of  exclusive  legislative  and 
judicial  functions.  Its  existence  is  an  Invita- 
tion to,  and  has  resulted  in  many  attempted, 
encroachments  on  the  province  of  the  latter; 
and,  if  it  extend  to  cases  like  the  present,  has 
no  limit  in  its  application,  and  puts  in  the 
power  of  the  legislature  the  abrogation  of 
the  principle  to  which  it  is  said  to  be  an  ex- 
ception. But,  concede  the  legislative  power 
to  pass  expository  acts.  Its  exercise  was 
said  in  Haley  v.  Philadelphia,  supra,  to  be 
limited  to  statutes  whose  construction  Is 
"really  doubtful."  "It  would  be  monstrous," 
said  Mr.  Justice  Sharswood,  "to  maintain 
that,  where  the  word  and  intention  of  an,  act 
were  so  plain  that  no  court  had  ever  been 
applied  to  for  the  purpose  of  declaring  their 
meaning,  it  was  therefore  in  the  power  of 
the  legislature,  by  a  retrospective  law,  to  put 
a  construction  upon  them  contrary  to  their 
obvious  letter  and  spirit."  "The  word  and 
intention"  of  the  act  of  1854  are  so  plain  that 
there  is  no  room  for  construction,  and  there- 
fore no  occasion  for  the  passage  of  an  ex- 
pository statute  existed.  It  declares,  so  far 
as  relates  to  the  subject  under  consideration, 
that,  "whenever  any  legislative  officer  of  said 
city  shall  die,  or  become  Incapable  of  fulfill- 
ing the  duties  of  his  office,  his  place,  except 
where  other  provision  is  made  for  filling  the 
vacancy,  shall  be  filled  by  a  Joint  vote  of  the 
city  councils  until  the  next  city  election  and 
the  qualification  of  the  successor  in  office: 
provided,  that  such  vacancy  shall  exist  at 
least  thirty  days  before  the  next  city  elec- 
tion, otherwise  such  vacancy  shall  be  filled 
at  tho  nevt  election  thereafter";  while  the 
act  of  1867  declares  that  it  "shall  be  con- 
strued to  mean,"  what  is  obviously  contrary 
to  its  "letter  and  spirit,"  that  such  appointee 
shall  hold  during  the  unexpired  term. 

It  was  also  contended  that,  "as  the  consti- 
tution prescribed  no  form  or  order  Into  which 
the  legislative  expression  was  to  be  cast." 
neither  form  nor  order  were  material,  and 
this  court  should  therefore  give  effect  to  the 
"purpose"  of  the  act  of  1867.  But  the  "pur- 
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pose"  of  every  statute,  as  of  all  other  Instru- 
ments, must  be  gathered  from  the  language 
used,  and  this  act  undertakes  to  give  a  new 
and  final  Interpretation  to  the  act  of  1854, 
and  direct  the  courts  to  adopt  that  interpre- 
tation in  all  cases  which  come  before  them. 
Obedience  to  this  order  is  an  abandonment 
of  a  principle  which  is  vital  to  the  preserva- 
tion of  our  system  of  government  "As  the 
legislature  cannot,"  says  Judge  Cooley  in 
Const  Urn.  114,  "set  aside  the  construction 
of  the  law  already  applied  by  the  courts  to 
actual  cases,  neither  can  it  compel  courts  for 
the  future  to  adopt  a  particular  construction 
of  a  law  which  the  legislature  permits  to  re- 
main in  force."  One  of  the  fundamental  prin- 
ciples of  all  our  governments  is  that  the  leg- 
islative power  shall  be  separate  from  the  Ju- 
dicial. If  the  legislature  would  prescribe  a 
different  rule  for  the  future  from  that  which 
the  courts  enforce,  it  must  be  done  by  stat- 
ute, and  cannot  be  done  by  a  mandate  to 
courts,  which  leaves  the  law  unchanged,  but 
seeks  to  compel  the  courts  to  construe  and 
apply  it,  not  according  to  the  judicial,  but 
to  the  legislative,  Judgment  The  practical 
effect  of  the  act  of  1867  in  the  present  case 
would  be  to  compel  this  court  to  "construe" 
the  expression  "the  next  city  election,"  used 
in  the  act  of  1854,  to  mean  not  the  "next" 
but  the  "next  but  one."  It  was  clearly  be- 
yond the  legislative  power  to  thus  usurp  ju- 
dicial functions,  or  to  distort  language. 

Judgment  affirmed,  and  it  is  now  ordered 
that  a  writ  of  peremptory  mandamus  be  is- 
sued, as  prayed  for  in  the  petition,  directed 
to  the  defendant  Charles  P.  Warwick,  mayor 
of  the  city  of  Philadelphia,  commanding  him 
to  administer  to  the  relator,  William  J.  Ho- 
ney, the  oath  of  office  of  receiver  of  taxes 
for  the  city  of  Philadelphia,  as  required  by 
law,  and  to  the  said  defendants  members  of 
councils  of  the  city  of  Philadelphia,  com- 
manding them  to  consider  the  form  and  suffi- 
ciency of  the  bond  required  to  be  entered  by 
said  relator  foi  the  city  of  Philadelphia,  and 
that  the  costs  be  paid  by  the  defendants. 

MITCHELL,  J.,  dissents. 


In  re  GRIEL'S  ESTATE. 

Appeal  of  WILL. 

(Supreme  Court  of  Pennsylvania.     Oct.  7, 

1895.) 

Stake  Decisis— Affirmation  bt  Divided  Court 

— Clerk  op  Orphans'  Court— Fees. 

1.  A  decree  of  the  lower  court,  affirmed  by 
a  divided  court,  is  not  a  decree  or  judgment  of 
the  supreme  court,  in  support  of  which  the  rule 
of  stare  decisis  can  be  invoked. 

2.  Act  Feb.  22,  1821,  provides  that:  "The 
fees  to  be  received  by  the  clerk  of  the  orphans' 
court  shall  be  as  follows:  *  *  •  AH  proceed- 
ings for  the  sale  of  real  estate,  recognizance  or 
confirmation,  recording  and  copy,  three  dollars." 
flr'ii.  that  the  clerk  is  entitled  to  such  fee  of 
three  dollars  for  each  of  a  number  of  sales  of 
the  real  estate  of  one  decedent 


Appeal  from  orphans*  court  Lancaster 
county;   Brubaker,  Judge. 

Proceedings  for  the  sale  of  lands  belonging 
to  the  estate  of  Jacob  Griel,  deceased.  From 
a  decree  sustaining  the  exceptions  to  the 
auditor's  report,  which  were  filed  on  the 
part  of  the  legatees  and  others,  and  dismiss- 
ing the  exceptions  on  the  part  of  I.  N.  S. 
Will,  late  clerk  of  the  orphans'  court,  so  far 
as  they  related  to  the  fees  due  said  Will  for 
his  services  in  such  proceedings,  he  appeals. 
Reversed. 

The  following  is  so  much  of  the  auditor's 
report  as  is  necessary  to  give  a  full  under- 
standing of  the  case: 

"L  N.  S.  Will,  late  clerk  of  orphans'  court, 
presented  bill  for  costs  in  proceedings  for 
sale  of  real  estate,  consisting  of  eighty  pur- 
parts, $240.  On  the  29th  day  of  September, 
1891,  the  said  executors  presented  a  peti- 
tion to  your  honorable  court,  praying  for  an 
order  to  sell  the  real  estate  of  the  decedent 
for  the  payment  of  debts.  This  petition 
covered  twenty  written  pages,  and  described 
eighty  different  purparts,  and  is  recorded  in 
Record  Book  1892-1893,  page  100.  The  court  . 
awarded  the  sale  as  prayed  for;  the  first 
sale  to  be  held  October  29,  1891,  and  to  be 
continued  from  time  to  time  thereafter  at 
the  discretion  of  the  executors.  Any  por- 
tion of  said  real  estate  was  ordered  to  be 
sold  In  whole  or  in  parts,  as  might  be  deemed 
best  for  the  estate.  Return  to  said  order  of 
sale  was  made  December  21,  1891,  showing 
twenty-seven  purparts  sold  to  twenty-four 
different  purchasers.  The  said  order  was 
continued,  as  to  the  unsold  property,  to  the 
third  Monday  in  March,  1892.  A  second  re- 
turn to  said  order  of  sale  was  made  March 
21,  1892,  showing  five  purparts  sold  to  four 
different  purchasers.  Return  was  also  made 
at  the  same  time  showing  two  purparts  sold 
at  private  sale  to  two  different  purchasers. 
On  the  6th  day  of  June,  1892,  the  court  or- 
dered and  decreed  a  private  sale  of  part  of 
purpart  No.  75  to  Joseph  H.  Dubbs.  On 
August  15,  1892,  an  alias  order  of  sale  was 
awarded,  returnable  the  third  Monday  in 
December,  1892,  to  sell  the  unsold  property 
specified  In  the  order  at  times  named,  or  as 
sale  might  be  continued  from  time  to  time; 
purparts  Nos.  73.  74,  75,  76,  77,  78,  79,  and 
80  to  be  sold  either  in  whole  or  in  parts.  Re- 
turn to  said  order  of  sale  was  made  De- 
cember 19,  1892,  showing  eight  full  purparts 
and  part  of  purpart  No.  75  sold  to  eight  dif- 
ferent purchasers.  Said  alias  order  of  sale 
was  continued  to  the  third  Monday  in  March, 
1893.  On  the  20th  day  of  March,  1893,  a  sec- 
ond return  was  made  to  said  alias  order  of 
sale,  showing  eighteen  full  purparts  and 
part  of  purpart  No.  78  sold  to  eight  different 
purchasers.  The  said  alias  order  of  sale 
was  continued  to  the  third  Monday  in  June, 
1893.  On  the  19th  day  of  June,  1893,  a  third 
return  was  made  to  the  said  alias  order  of 
sale,  showing  four  full  purparts  and  part  of 
purpart  No  75  sold  to  four  different  pur- 
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chasers.  The  said  alias  order  of  sale  was 
continued  to  the  third  Monday  in  September, 
1803.  On  the  18th  day  of  September,  1893, 
a  fourth  return  was  made  to  the  said  alias 
order  of  sale,  setting  forth  that  no  sales 
had  been  made  under  the  same.  The  said 
alias  order  of  sale  was  continued  to  the  third 
Monday  in  December,  1893.  On  the  18th  day 
of  December,  1893,  a  fifth  return  was  made 
to  the  said  alias  order  of  sale,  showing  that 
fire  different  parts  of  purpart  No  75  and 
two  different  parts  of  purpart  No.  78  were 
sold  to  seren  different  purchasers.  On  Au- 
gust 26,  1892,  the  court  decreed  a  private 
sale  of  purpart  No.  72  to  J.  H.  Flennard. 
On  the  24th  day  of  October,  1893,  the  court 
ordered  and  decreed  a  private  sale  of  pur- 
parts Nos.  57,  58,  59,  and  60  to  Samuel  H. 
Henry.  On  the  23d  day  of  December,  1893, 
the  court  ordered  add  decreed  the  sale  of 
purparts  Nos.  31,  66,  and  67  to  Sarah  E.  Wls- 
ner.  Christian  Stlffel,  and  Mary  C.  Streaker, 
respectively,  at  private  sale.  On  the  31st 
day  of  March,  1893,  a  petition  was  presented 
for  amending  and  correcting  petition  for  sale 
of  real  estate  and  order  granted  as  prayed 
for.  Sixty-two  purparts  were  sold  In  whole 
at  public  sale,  ten  purparts  were  sold  In 
whole  at  private  sale,  seven  parts  of  purpart 
No.  75  were  sold  at  public  sale,  three  parts 
of  purpart  No.  78  were  sold  at  public  sale, 
and  one  part  of  purpart  No.  75  was  sold 
at  private  sale.  As  shown  by  the  returns 
of  public  and  private  sales,  eighty-three  dis- 
tinct parcels  of  land  were  sold  out  of  and 
from  the  real  estate  described  In  eighty  pur- 
parts In  the  petition  of  September  29,  1891. 
Six  returns  were  made  of  public  sales  and 
five  of  private  sales.  There  were  flfty-flve 
different  purchasers  at  public  sales,  and 
eight  different  purchasers  at  private  sales, 
to  all  of  whom  their  purchases  were  con- 
firmed. In  the  act  of  assembly  of  June  12, 
1878,  f  7  (P.  L.  p.  19;  Purd.  Dig.  1883,  p.  783), 
it  is  provided  that  clerks  of  orphans'  courts 
shall  receive  for  'all  proceedings  for  sale  of 
real  estate,  $3.00.'  In  the  case  of  Ramsey 
v.  Alexander,  5  Serg.  &  R.  337,  there  was  a 
return  of  an  Inquisition  In  the  orphans' 
court  of  Franklin  county,  by  which  the  es- 
tate of  an  intestate  was  divided.  The  heirs 
refused  to  take,  and  the  real  estate  of  the 
decedent  was  sold  In  twelve  parcels.  The 
clerk  charged  four  dollars  on  each,  under 
provisions  of  the  then  existing  act  of  as- 
sembly allowing  such  fee  for  'all  proceedings 
for  the  sale  of  real  estate,  recording  and 
copy.'  Gibson,  J.,  held  that  a  separate  fee 
could  be  charged  on  each  sale  actually  made. 
'Each  sale  Is  a  distinct  proceeding,'  says 
the  justice,  'and  has  Its  appropriate  duties, 
which  the  officer  is  bound  to  perform,  and  in 
proportion  to  the  number  of  sales  are  those 
duties  multiplied.  I  think  it,  therefore,  a 
fair  and  reasonable  construction,  to  allow 
him  a  fee  for  each  sale,  it  being  his  only 
compensation  for  recording  and  copy.  •  *  • 
Were  the  construction  otherwise,  the  officer 


would,  in  almost  every  case,  be  tnade< 
ly  rewarded.  •  •  •  I  am  of  opinion 
the  appellant  be  allowed  four  dollars  oi 
sale.*  In  the  present  Instance,  there  ai 
ty-three  separate  purchasers,  several 
parts  being  returned  in  a  single  rero 
struck  down  to  one  bidder.  Where  tl 
turn  Is  of  this  character,  the  severe 
parts  returned  as  disposed  of  to  the 
purchaser  should  be  considered  as  one 
and  the  clerk  entitled  to  one  fee  of 
dollars  thereon.  In  this  view  of  the 
tlon  In  hand,  and  following  Justice  G 
In  the  case  Just  cited,  the  auditor  alio* 
clerk  of  orphans'  court  three  dollars  on 
three  sales,  respectively,  making  a  to 
one  hundred  and  eighty-nine  dollars." 

Brown    &    Hensel,    for    appellant 
Landls,  for  appellee. 

STERRETT,  C.  J.  This  appeal  in 
the  construction  of  section  8  of  the  i 
February  22,  1821  (P.  L.  p.  57),  presa 
Inter  alia,  that:  "The  fees  to  be  receiv 
the  clerk  of  the  orphans'  court  shall 
follows:  *  •  •  All  proceedings  fo 
sale  of  real  estate,  recognizance  or  con 
tlon,  recording  and  copy,  three  dollars.'' 
facts,  so  far  as  they  are  material,  are 
clently  set  forth  in  the  report  of  the  k 
auditor,  and  need  not  be  restated.  He 
that  under  the  original  and  subseque 
ders  of  sale  83  distinct  parcels  of  land 
sold,  and  sales  confirmed  to  the  *resp 
purchasers,  and  that  "there  were  55  dn* 
purchasers  at  public  sales  and  8  dlfferei 
chasers  at  private  sales."  making  In 
purchasers,  some  of  whom  bought  2  or 
of  the  83  parcels  of  land.  Adopting  the 
Ion  of  Mr.  Justice  Gibson  In  Ramsey  v. 
ander,  5  Serg.  &  R.  337,  and  treating 
of  said  purchases  as  a  separate  sa 
awarded  to  the  appellant,  clerk  of  the 
a  fee  of  $3  on  each  of  said  Bales,  makli 
sum  of  $189.  This  was  excepted  to,  ai 
learned  judge  of  the  orphans'  court,  coi 
lng  himself  bound  by  the  opinion  of 
Justice  Tllghman  In  Ramsey  v.  Alex: 
supra,  sustained  the  exception,  and  aw 
appellant  a  single  fee  of  $3  "for  the 
proceeding,"  treating  the  several  di 
sales  to  different  purchasers  as  merel 
sale  of  decedent's  real  estate.  In  dot 
he  said:  "If  we  were  permitted,  as  the 
ed  auditor  has  done,  to  consult  our  owi 
ings  in  the  matter,  irrespective  of  thi 
of  stare  decisis,  we  should  sustain  his  r 
and  dismiss  the  exceptions,  as,  in  our 
ion,  the  compensation  allowed  by  law 
tirely  Inadequate  for  the  services  of  tn 
cer  in  this  case.  But  the  court  *  * 
bound  by  the  rulings  of  the  supreme 
and,  until  the  case  of  Ramsey  v.  Alexi 
supra,  is  overruled,  It  is  our  own  plain 
to  obey  the  law  as  it  is  Interpreted  f 
by  our  highest  court."  If  the  single 
tlon  now  before  us  had  been  expressly 
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by  this  court  In  the  case  referred  to,  there 
would  be  some  force  in  the  position  assumed 
by  the  learned  judge;  but  neither  that -nor 
any  other  question  of  similar  Import  was 
passed  upon  by  this  court,  because,  as  to  the 
,Mngtnictk>n  of  the  clause  above  quoted,  the 
two  judges  who  alone  heard  and  considered 
the  case  differed  in  opinion,  and  hence  the 
decree  of  the  orphans'  court  was  permitted 
to  stand,  except  -as  to  matters  In  which  both 
judges  concurred.  In  other  words,  as  to  the 
question  of  construction  now  before  us,  the 
decree  of  the  court  below  stood  as  affirmed 
by  a  divided  court  That  is  not  a  decree  or 
judgment  of  this  court  in  support  of  which 
the  rule  of  stare  decisis  can  be  successfully 
invoked.  That  principle  applies  only  to  ac- 
tual Judgments  or  decrees  of  this  court,  and 
cot  to  Judgments  or  decrees  of  Inferior  tri- 
bunals, which  are  necessarily  allowed  to 
rand  a*  final  because  of  an  equally  divided 
appellate  court  It  therefore  follows  that  in 
construing  the  clause  above  quoted  we  are 
not  embarrassed  by  any  prior  decision  in- 
voking the  same,  or  even  a  similar,  ques- 
tion. We  are  cleoWy  of  opinion  that  the 
clause  referred  to  was  rightly  construed  by 
the  learned  auditor,  and  his  report  awarding 
appellant  $189,  or  a  fee  of  $3  for  each  of 
the  *>3  separate  sales  of  decedent's  real  estate, 
made  and  confirmed  to  the  respective  pur- 
chasers. As  was  clearly  shown  by  Mr.  Jus- 
tice Gibson  in  the  case  above  cited,  that  Is 
the  only  construction  of  the  clause  In  ques- 
tion that  gives  proper  effect  to  the  legisla- 
tive Intention.  Decree  reversed,  with  costs 
»  be  paid  by  the  appellees,  and  it  is  ordered 
ud  decreed  that  the  report  of  the  auditor 
t*  confirmed,  and  the  fond  be  distributed  in 
ttcordance  therewith. 


MAC8EL  v.  NEW  YORK,  0.  &  ST.  L.  RY. 
CO. 

'Supreme  Court  of  Pennsylvania.     Nov.  4, 
1886.) 

Smctiiob  aoaixst  Railway  Propebtt— Vamd- 
itt  of  Proceeding. 
.  In  order  to  authorize  the  special  fieri 
ncum  allowed  by  Art  April  7,  1870,  against  the 
PWpertj  of  a  railway  company,  compliance  with 
w  conditions  precedent  to  the  issuance  of  a 
*",,°J'  sequestration,  as  prescribed  by  Act  June 
w.  1836,  J  73,  is  necessary. 

Appeal  from  court  of  common  pleas,  Brie 
county;  Prank  Gunnison,  Judge. 

Action  by  Debby  Mausel  against  the  New 
fok,  Chicago  &  St  Louis  Railway  Company, 
to  which  a  Judgment  was  obtained  by  plain- 
ly From  an  order  discharging  a  rule  to 
show  cause  why  proceedings  on  a  fieri  facias 
should  not  be  stayed  or  set  aside,  the  defend- 
"K  appeals.    Reversed. 

The  specifications  of  error  were  as  follows: 
'Hi  The <*ourt  erred  in  not  granting  the  prayer 
*  the  petition  of  the  New  York,  Chicago  and 
'  t.  Louis  Railroad  Company,  as  set  forth  In 


its  said  referred-to  petition,  to  wit  that  said 
named  plaintiff,  Debby  Mausel,  should  not 
by  virtue  of  her  writ  of  fieri  facias,  Issued 
against  the  New  York,  Chicago  and  St  Louis 
Railway  Company,  sell  the  property  belong- 
ing to  it  the  New  York,  Chicago  and  St. 
Louis  ttallroad  Company.  (2)  The  court  erred 
in  discharging  the  rule  to  show  cause  why 
proceedings  should  not  be  stayed  on  fieri 
facias  No.  17,  Nov.  term,  1894,  wherein  Deb- 
by Mausel  was  plaintiff,  and  the  New  York, 
Chicago  and  St.  Louis  Railway  Company 
was  defendant.  (3)  The  court  erred  in  not 
granting  the  prayer  to  stay  said  writ  of  fieri 
facias,  for  the  reason  that  the  plaintiff  in 
said  writ  had  caused  the  sheriff  to  levy  on 
the  property  of  the  New  York,  Chicago  and 
St  Louis  Railroad  Company,  instead  of  the 
property  of  the  defendant  in  the  writ,  as 
required  by  law.  (4)  The  court  erred  in  not 
granting  the  prayer  of  the  petitioner  to  stay 
said  referred-to  writ  of  fieri  facias,  for  tne 
reason  that  on  the  10th  day  of  September, 
18U4,  said  writ  of  fieri  facias  was  issued,  and 
was  the  first  writ  issued  on  the  said  re- 
ferred-to judgment  and,  by  virtue  of  said 
referred-to  writ  the  sheriff  did  not  make  a 
demand  upon  said  defendant  company  for 
the  amount  of  the  debt  etc.,  sought  to  be 
collected  by  virtue  of  said  writ  and  did  not 
make  a  levy  on  personal  property  as  required 
by  law.  (5)  The  court  erred  in  not  staying, 
etc.,  said  writ  of  fieri  facias,  for  the  reason 
that  the  sheriff,  without  first  having  made 
a  demand  and  a  levy  upon  the  property  of 
the  defendant  and  without  having  returned 
his  writ  unsatisfied  in  whole  or  In  part,  he 
proceeded  to  advertise  the  sale  of  the  prop- 
erty, real  estate,  etc.,  of  the  defendant,  in 
Erie  county,  contrary  to  the  procedure  pro- 
vided by  law." 

S.  A.  Davenport  for  appellant  J.  Ross 
Thompson,  for  appellee. 

McCOLLTJM,  J.  Debby  Mausel  obtained  a 
Judgment  in  the  court  of  common  pleas  of 
Erie  county  against  the  New  York,  Chicago 
&  St.  Louis  Railway  Company,  and,  by  vir- 
tue of  a  writ  of  fieri  facias  issued  thereon, 
levied  upon  and  advertised  for  sale  its  road- 
bed, right  of  way,  depots,  grounds,  sidings, 
etc.,  in  said  county,  together  with  its  fran- 
chises. The  case  is  now  before  us  on  the 
appeal  of  the  defendant  company  from  an 
order  of  the  court  below  discharging  a  rule 
to  show  cause  why  the  proceedings  on  the 
fl.  fa.  should  not  be  stayed  or  set  aside.  As 
the  record  stands,  the  material  question  to 
be  considered  is  that  which  is  raised  by  the 
second  and  fifth  specifications  of  error.  It 
is  obvious  that  the  levy  in  this  case  was  not 
warranted  by  the  writ  on  which  it  was  made, 
and  that  the  court  below  should  have  set  it 
aside  on  the  motion  of  any  party  Injuriously 
affected  by  it  That  the  defendant  company 
is  such  a  party  cannot  be  denied  by  the  plain- 
tiff, because  she  alleges  that  it  is  the  owner  of 
the  property  levied  upon.    It  is  well  settled 
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that  the  franchises  and  other  property  es- 
sential to  the  existence  and  proper  operation 
of  a  railway  company  cannot  be  seized  and 
sold  on  an  ordinary  fl.  fa.  The  special  fieri 
facias  allowed  by  the  act  of  April  7,  1870  (P. 
L.  p.  58),  and  on  which  such  property  may 
now  be  sold,  is  a  substitute  for  the  writ  of 
sequestration  under  section  73  of  the  act  of 
June  16,  1836;  and  compliance  with  the  con- 
ditions precedent  to  the  issuance  of  the  lat- 
ter is  necessary  to  authorize  the  former.  As 
the  plaintiff  in  this  case  did  not  comply  with 
these  conditions,  we  are  constrained  on  the 
appeal  of  the  defendant  company  to  sustain 
the  second  and  fifth  specifications  of  error. 

On  the  argument  at  bar,  a  motion  was 
made  to  amend  the  record  by  substituting 
the  New  York,  Chicago  &  St  Louis  Railroad 
Company  as  appellant  in  place  of  the  New 
York,  Chicago  &  St  Louis  Railway  Company. 
This  motion  was  resisted  by  the  plaintiff, 
and,  upon  consideration  of  the  same,  we  de- 
clined to  allow  it  The  specifications  based 
on  the  claim  of  the  New  York,  Chicago  &  St. 
Louis  Railroad  Company  need  not  therefore 
be  considered  on  this  appeal.  If  the  plain- 
tiff proceeds  In  conformity  with  the  act  of 
April  7,  1870,  to  levy  upon  and  sell  the  prop- 
erty unlawfully  seized  on  the  fl.  fa,  allowed 
by  section  72  of  the  act  of  June  16,  1836,  and 
the  New  York,  Chicago  &  St  Louis  Railroad 
Company,  claiming  to  have  a  clear  title  to 
the  same,  intervenes  to  prevent  a  sale  of  It 
the  question  suggested  by  the  remaining 
specifications  can  be  properly  presented,  con- 
sidered, and  disposed  of.  Whether  the  na- 
ture of  the  property  and  the  Interest  the  pub- 
lic has  in  the  operation  of  the  road,  together 
with  the  complications  which  might  arise 
from  a  sale  upon  the  special  fl.  fa.  under  such 
circumstances,  would  afford  ground  for  eq- 
uitable relief,  is  a  matter  in  regard  to  which 
we  express  no  opinion  at  this  time. 

Decree  reversed,  and  levy  set  aside,  at  the 
cost  of  the  appellee. 


CITY  OF  ERIE  v.  LAND  ON  EIGHT- 
EENTH STREET  et  a). 


(Supreme  Court  of  Pennsylvania. 
1895.) 


Nov.  4. 


Street  Improvement— Lien  on  Abottino  Land. 

A  street-railway  company  was,  by  its 
contract  with  the  city,  bound  to  pave  and  keep 
in  repair  the  space  between  its  tracks  and  one 
foot  outside  of  each  rail.  An  ordinance  was 
duly  passed  providing  that  the  street  should 
be  paved  "with  asphalt  from  curb  to  curb,"  and 
a  contract  was  made  in  accordance  therewith. 
Subsequently,  the  city,  as  it  had  authority  to 
do,  agreed  that  the  railway  company  might 
pave  with  stone  the  part  of  the  street  which  it 
was  bound  to  maintain,  and  the  contractor 
acquiesced  in  this  arrangement,  and  paved  the 
balance  of  the  street  with  asphalt.  Held,  that 
there  was  not  such  a  failure  to  comply  with  the 
ordinance  and  the  contract  as  would  exempt 
abutting  properties  from  liability  for  their  pro- 
portion of  the  cost  of  the  improvement. 


Appeal  from  court  of  common  pleas,  Erie 
county;    Frank  Gunnison,   Judge. 

Proceedings  by  the  city  of  Erie,  to  the  use 
of  the  Erie  Paving  Company,  against  a 
piece  of  land  fronting  on  Eighteenth  street, 
In  the  city  of  Erie,  and  Mary  E.  Moody, 
owner  or  reputed  owner,  to  subject  such 
land  to  a  lien  for  the  cost  of  a  street  pave- 
ment. From  a  judgment  nonsuiting  the 
plaintiff,  It  appeals.    Reversed. 

Griffith  &  Crosby  and  Theo.  A.  Lamb,  for 
appellant    Joseph  M.  Force,  for  appellee. 

McCOLLUM,  J.  The  plaintiff  was  non- 
suited in  the  court  below,  on  the  ground  that 
the  street  was  not  paved  In  compliance  with 
the  ordinance  enacted  by  the  select  and 
common  councils  of  the  city  in  March,  1890, 
nor  In  accordance  with  the  contract  entered 
Into  between  the  city  and  the  use  plaintiff 
on  the  14th  of  May  of  that  year.  The  ordin- 
ance and  contract  referred  to  called  for  the 
paving  of  Eighteenth  street  from  Peach 
street  to  Liberty  street  "with  asphalt  from 
curb  to  curb."  The  street  between  these 
points  was  of  the  width  of  32  feet  and  the 
center  of  it  was  occupied  by  the  tracks  of 
the  Erie  City  Passenger  Railway  Company, 
which,  by  Its  contract  with  the  city,  was 
bound  to  pave,  repave,  and  keep  in  repair 
the  space  between  its  tracks  and  one  foot 
in  width  outside  of  each  rail.  The  space 
which  the  railway  company  was  thus  re- 
quired to  maintain  was  the  width  of  seven 
feet,  and  this  deducted  from  the  entire 
width  of  the  street  between  the  curbs  left 
25  feet  of  It  to  be  maintained  by  the  oltv. 
If  the  railway  company  neglected  or  re- 
fused to  comply  with  its  contract  in  regard 
to  the  paving,  repaying,  and  repair  of  the 
street,  the  city  was  authorized  by  it  to  cause 
the  required  work  to  be  done  at  the  com- 
pany's expense.  The  company  was  also 
bound,  In  paving  or  repaying,  to  lay  the 
same  kind  of  pavement  used  in  the  balance  of 
the  street,  unless  the  contracting  parties 
should  otherwise  agree.  After  the  contract 
was  made  with  the  use  plaintiff  for  the 
construction  of  the  pavement  In  question, 
the  city  agreed  that  the  railway  company 
might  pave  with  Medina  stone  so  much  of 
the  street  as  It  was  bound  to  maintain.  The 
use  plaintiff  acquiesced  In  this  arrangement, 
and,  under  its  contract  with  the  city,  paved 
the  balance  of  the  street  with  asphalt  The 
work  done  upon  the  street  by  the  railway 
company  was  such  as  the  city  might  law- 
fully authorize  under  Its  contract  with  the 
former,  and  it  was  clearly  In  the  Interest 
of  the  owners  of  the  abutting  property,  as 
well  as  In  the  Interest  of  the  municipality, 
because  it  relieved  them  from  liability  for  at 
least  seven-eighths  of  one-fourth  of  the  cost 
of  the  entire  improvement  The  city  could 
not  have  held  the  railway  company  respon- 
sible for  any  part  of  the  cost  of  It  without 
proof  that  the  latter  had  neglected  or  re- 


Digitized  by  CjOOQlC 


Pa.) 


BOTHSTEIN  t>.  PENNSYLVANIA  K.  CO. 


379 


fused  to  construct  Its  share  of  It,  "after 
reasonable  notice  from  the  city  engineer" 
to  do  so.  If  this  notice  had  not  been  given, 
it  was  not  only  competent,  but  It  was  en- 
tirely proper,  for  the  city  to  arrange  with 
the  railway  company  for  the  paving  of  its 
portion  of  the  street  in  such  manner  and 
with  such  material  as  was  mutually  deemed 
fitting  and  satisfactory.  We  conclude,  there- 
fore, that  there  was  nothing  In  the  action  of 
the  city,  the  use  plaintiff,  or  the  railway 
company.  In  regard  to  the  paving  of  the 
street,  which  can  be  held  to  exempt  the 
abutting  properties  from  liability  for  their 
proportion  of  the  cost  of  the  Improvement. 
We  think,  also,  that  the  city's  consent  that 
the  railway  company  might  pave  Its  part  of 
the  street  with  Medina  stone  was  sufficient- 
ly manifested  by  the  resolution  of  councils. 
In  arriving  at  these  conclusions,  we  have 
not  overlooked  the  cases  cited  to  sustain  the 
appellee's  contention,  nor  disregarded  or 
qualified  any  principle  on  which  either  of 
them  wjs  decided.  Neither  of  them  is  ap- 
plicable to  the  case  at  bar.  In  Western  P. 
Ry.  Co.  v.  City  of  Allegheny,  92  Pa.  St.  100, 
the  claim  of  the  city  embraced  the  cost  of  a 
wall,  one-half  of  which  was  built  on  the 
company's  land,  and  it  was  held  that  in  so 
building  it  the  city  was  a  trespasser.  It 
was  also  held  that  the  wall  so  erected  was 
an  unlawful  structure,  and  as  the  portion  of 
it  within  the  line  of  the  street  was  not  self- 
sustaining,  nor  of  any  value  to  the  public, 
the  railway  company  was  not  liable  to  the 
city  for  any  part  of  the  cost  of  it.  In  Fer- 
truson'8  Appeal,  159  Pa.  St.  39,  28  Atl.  130, 
the  decree  of  the  court  below  was  reversed, 
and  the  record  remitted  for  further  proceed- 
ings, on  the  ground  that  the  assessment  for 
benefits  was  not  made  in  compliance  with 
the  provisions  of  the  curative  act  of  May 
16, 1891  (P.  L.  p.  71\  but  there  was  no  denial 
of  the  right  of  the  city  to  make  an  assess- 
ment in  conformity  with  the  act.  In  Scran- 
ton  City  v.  Bush,  160  Pa.  St  499,  28  Atl.  926, 
the  sufficiency  of  an  affidavit  of  defense  to  a 
municipal  claim  was  questioned;  but,  as  It 
wag  state  d  In  It  that  the  work  on  which  the 
claim  wa><  based  was  not  authorized  by  the 
city,  it  was  held  sufficient  to  prevent  judg- 
ment It  will  be  seen  from  this  reference  to 
the  cases  cited  that  they  do  not  govern  the 
case  at  bar.  Judgment  reversed,  and  pro- 
cedendo awarded. 


ROTHSTEIN  v.   PENNSYLVANIA  R.  CO. 

(Supreme  Court  of  Pennsylvania.     Nov.  4, 
1895.) 

Actios  aoaixst  Cabrier— Iwort  to  Passksoib 
— Aligbtino  from  Moving  Train. 

1.  The  fact  that  plaintiffs  act  in  getting 
mon  the  wrong  train  was  due  to  the  negligence 
nf  the  defendant  railroad  company  did  not  jus- 
tify him  in  alighting  from  the  train  while  it 
was  moving  at  a  rapid  speed. 


2.  The  fact  that  a  train  official,  on  telling 
plaintiff  that  he  was  on  the  wrong  train,  said 
that  it  was  going  slow,  and  that  he  could  jump 
from  it,  dees  not  subject  the  company  to  lia- 
bility for  the  consequences  of  his  jumping. 

3.  One  jumping  from  a  rapidly  moving 
train,  about  11  o'clock  at  night  when  it  is  so 
dark  that  he  cannot  see  where  the  jump  will 
land  him,  merely  in  order  to  escape  being  car- 
ried to  the  next  station,  when  he  desires  to  go 
in  an  opposite  direction,  is  guilty  of  contribu- 
tory negligence. 

Appeal  from  court  of  common  pleas,  Mc- 
Kean  county;   T.  A.  Morrison,  Judge. 

Action  by  Myer  Rothstein  against  the 
Pennsylvania  Railroad  Company  for  personal 
injuries.  From  a  judgment  for  defendant, 
plaintiff  appeals.     Affirmed. 

Eugene  Mullin  and  T.  F.  Mullin,  for  appel- 
lant    J.  Ross  Thompson,  for  appellee. 

McCOLLUM,  J.  The  plaintiff  got  upon  the 
platform  of  one  of  the  Pullman  cars  as  the 
train  was  moving  from  the  station  at  Al- 
toona  towards  Pittsburgh,  and,  having  re- 
quested a  trainman  to  give  him  a  berth  for 
New  York,  he  was  told  that  he  was  on  the 
wrong  train,  that  It  would  not  stop  to  let 
him  off,  but  that  it  was  going  slow,  and  he 
could  jump  from  it  He  was  on  the  car 
about  a  minute  and  a  half  after  the  train 
started  from  the  station,  and  the  rate  of  speed 
It  had  attained  when  he  stepped  or  jumped 
from  it  Is  best  described  in  his  own  lan- 
guage. He  said:  "The  train  went  so  swift 
that  it  pulled  the  feet  from  under  me."  It 
Is  a  reasonable  conclusion  from  his  testimony 
in  regard  to  the  speed  of  the  train,  and  the 
time  he  was  on  it  that  It  was  moving  at  the 
rate  of  from  10  to  15  miles  an  hour  when  he 
jumped  from  It  It  is  well  settled  that  to 
jump  from  a  moving  train  is  an  act  of  neg- 
ligence, which  will  defeat  a  suit  for  an  In- 
jury caused  by  It  unless  It  plainly  appears 
that  the  circumstances  connected  with  and 
surrounding  it  justified  or  excused  it  In  this 
case  the  plaintiff  was  safe  upon  the  train, 
and,  if  his  getting  upon  it  instead  of  the 
New  York  train  was  due  to  the  negligence  of 
the  company,  he  might  have  had  an  action 
against  the  latter  for  the  expenses  he  incur- 
red, and  the  Inconvenience  to  which  he  was 
subjected  in  consequence  of  its  fault  But 
his  presence  on  the  train  through  the  negli- 
gence of  the  company  furnished  no  warrant 
or  excuse  for  jumping  from  it  as  he  did.  We 
must  therefore,  for  the  purposes  of  this  suit 
consider  his  presence  there  as  due  to  his 
own  unassisted  mistake,  and  regard  the  act 
of  jumping  from  the  car  in  the  light  of  what 
occurred  after  he  had  gotten  upon  it.  The 
sole  attempted  extenuation  of  the  act  lies  in 
the  conversation  with  the  person  called  by 
the  plaintiff  a  trainman,  but  whether  this 
person  was  the  conductor  of  the  train,  a 
brakeman,  or  a  Pullman  car  porter  does  not 
appear.  It  does  appear,  however,  that  he  did 
not  order  the  plaintiff  to  jump  from  the  car, 
and  that  what  he  said  amounted,  at  most 
to  a  suggestion  or  expression  of  opinion  that 
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he  might  do  bo.  In  this  conversation,  there- 
fore, there  was  no  warrant  for  the  act  under 
consideration,  and  nothing  to  subject  the 
company  to  liability  for  the  consequences 
of  It 

The  plaintiff  Jumped  from  a  rapidly  mov- 
ing train,  about  11  o'clock  at  night,  and  when 
it  was  so  dark  that  he  could  not  see  where 
the  Jump  would  land  him.  He  did  so  to  es- 
cape being  carried  to  the  next  station,  when 
he  desired  to  go  in  the  opposite  direction. 
This  desire  was  the  sole  cause  of  his  rash 
and  entirely  voluntary  act,  and  he  must  be 
considered  as  having  deliberately  accepted 
the  risks  involved  in  it.  It  is  essential  to  the 
safety  of  the  traveling  public  that  the  rail- 
road company  shall  be  held  to  a  strict  ac- 
countability to  its  passenger  for  an  injury 
resulting  from  Its  negligence,  but  common 
Justice  requires  that  it  shall  not  be  held  liable 
to  him  for  an  Injury  caused  by  his  own  negli- 
gence, or  violation  of  its  rules. 

We  find  nothing  in  the  cases  cited  by  the 
plaintiff  to  sustain  his  contention,  which  Is  at 
variance  with  the  views  expressed  and  the 
conclusion  reached  by  the  learned  court  be- 
low. The  specifications  of  error  are  over- 
ruled, and  the  judgment  Is  affirmed. 


O'BRIEN  v.  BENNY. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  21,  1895.) 

Contested  Elections— Appeal  to  Codbt  of  Er- 
rors and  Appeals. 
An  act  respecting  writs  of  error,  passed 
May  24,  1894  (P.  L.  1894,  p.  491),  is  valid  legis- 
lation, and  effectually  prohibits  the  removal  in- 
to this  court  of  judgments  rendered  in  the  su- 
preme court  on  appeal  from  the  judgments  of 
circuit  courts  in   cases  of  contested  elections. 
Revision,  p.  355,  §§  100-109. 
(Syllabus  by  the  Court) 

Writ  of  error  by  William  J.  O'Brien  from 
a  Judgment  in  favor  of  Allen  Benny  in  a  con- 
tested election.     Dismissed. 

Allen  Benny,  pro  se.  Thos.  F.  Noonan,  Jr., 
opposed. 

GARRISON,  J.  This  writ  of  error  must 
be  dismissed.  It  is  brought  directly  in  the 
face  of  an  act  of  the  legislature  forbidding 
"the  bringing  of  any  writ  of  error  to  reverse 
any  judgment  of  the  supreme  court  rendered 
on  any  appeal  taken  to  the  supreme  court 
from  the  judgment  of  any  circuit  court  in  any 
case  of  contested  election."  P.  L.  1894,  p. 
491. 

The  Judgment  sought  to  be  brought  here  by 
this  writ  is  such  a  judgment.  The  appeal 
given  by  the  legislature  from  the  circuit  to 
the  supreme  court  is  by  the  act  above  recit- 
ed made  final.  This  whole  procedure  has 
been  held  to  be,  in  legal  effect,  a  legislative 
creation  ancillary  to  the  operation  of  can- 
vassing votes,  and  producing  a  temporary  ef- 
fect only  as  to  the  result  of  any  election. 


Conger  v.  Oonvery,  62  N.  J.  Law,  417,  20 
AtL  166. 

The  right  thus  declared  is  inconclusive,  and 
establishes  nothing  beyond  a  prima  facie  ti- 
tle. 

In  the  creation  of  governmental  apparatus 
of  this  sort,  the  legislature  may,  in  Its  discre- 
tion, give  or  not  give  an  appeal  to  the  ag- 
grieved party.  If  by  one  statute  an  appeal 
is  given,  it  may  by  another  be  taken  away. 
If  successive  appeals  were  provided,  the  sec- 
ond may  be  withdrawn,  leaving  the  result  of 
the  first  final  and  conclusive.  This  Is  the 
case  here. 

The  notion  that  any  Judicial  prerogative  is 
Infringed,  or  even  drawn  Into  controversy, 
by  the  legislation  in  question,  is  set  at  rest 
by  the  case  in  the  supreme  court  to  which 
reference  has  been  made. 

The  writ  is  dismissed,  with  costs. 


VAN  STEBNBURGH  et  al  ▼.  THORNTON. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

Nov.  19.  1895.) 

Injury  to  Employe— Imputed  Negligence. 

1.  A  master  who  employs  a  servant  to  work 
in  a  sewer  trench  must  exercise  reasonable  care 
in  the  adoption  of  such  means  and  appliances  as 
will  give  reasonable  safety  and  protection  to 
the  servant  in  his  employment. 

2.  The  care  which  the  employer  is  bound  to 
use  in  such  a  case  he  can  give  through  another 
only  at  his  own  risk.  The  negligence  of  such 
person  will  be  imputed  to  the  employer. 

(Syllabus  by  the  Court) 

Error   to   circuit   court,   Hudson   county; 

before  Justice  Llppincott 

Action  by  Rose  Thornton,  administratrix 
of  Michael  Thornton  against  William  Van 
Steenburgh  and  others.  Judgment  for  plain- 
tiff, and  defendants  bring  error.     Affirmed. 

Warren  Dixon  and  Samuel  Kalisch,  for 
plaintiffs  in  error.  Thos.  J.  Iintott,  for  de- 
fendant in  error. 

VAN  SYCKEL,  J.  Michael  Thornton,  the 
plaintiff's  Intestate,  was  the  servant  of  the 
defendants,  engaged  in  digging  for  them  in 
a  sewer  which  they  were  constructing  for 
the  township  of  Kearney,  when  one  side  of 
the  sewer  trench  caved  in  upon  him,  and 
crushed  him  to  death.  The  sewer  trench 
was  about  11  feet  deep,  and  the  sides  were 
not  braced.  A  few  years  prior  to  this  ac- 
cident, a  trench  had  been  opened,  and  a  wa- 
ter pipe  laid  In  this  street,  burled  4  or  5  feet 
under  ground.  The  sewer  trench  was  parallel 
with  the  water  pipe  and  about  3  feet  dis- 
tant from  it.  The  earth  excavated  from  the 
sewer  trench  was"  piled  up  on  the  side  next 
to  the  water  pipe,  and  it  caved  in  on  that 
side.  The  writ  of  error  in  this  case  is  prose- 
cuted to  review  the  judgment  for  damages 
recovered  by  the  plaintiff  on  the  trial  below. 
The  error  relied  on  for  a  reversal  Is  that  the 
trial  judge  refused  to  nonsuit  or  direct  a 
verdict  for  the  defendants. 
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The  trial  court  correctly  charged  the  law 
to  be  that  the  duty  of  the  defendants,  as 
employers  of  the  deceased,  as  their  servant, 
waa  to  exercise  reasonable  care  to  provide 
a  safe  place  for  the  deceased  to  work  In,  and 
to  furnish  and  adopt  such  means  and  ap- 
pliances for  the  work  to  be  performed  by  the 
deceased  that  he  might  be  Insured  reason- 
able safety  and  protection  In  his  work,  sub- 
ject to  the  further  rule  of  law  that  the  de- 
ceased took  upon  himself,  as  an  employs  or 
•errant  of  the  defendants,  all  the  risks  of 
danger  Incident  to  the  employment,  and 
which  were  obvious,  or  could  have  been  per- 
ceived by  him  by  the  exercise  of  his  senses 
and  the  use  of  ordinary  care  and  circum- 
spection. Whether  the  employer  was  guilty 
of  negligence  in  not  using  reasonable  care 
to  keep  the  ditch  In  a  safe  condition  was  a 
question  for  the  jury,  depending  upon  vari- 
ous facts  which  were  In  dispute  in  the  case. 
The  care  which  the  employer  was  bound  to 
use  In  such  a  case  he  could  give  through 
another  only  at  his  own  risk.  He  attempted 
to  perform  this  duty  by  a  boss  employed  by 
him,  and  put  in  charge  of  the  work.  There 
fis  evidence  tending  to  show  that  this  boss 
tnew,  or  from  which  the  jury  might  have 
inferred  that  he  should  have  known,  of  the 
dangerous  condition  of  the  ditch,  and  that 
he  did  not  take  proper  precaution  to  avert 
such  danger,  and  protect  the  deceased.  In 
this  respect  the  negligence  of  the  boss  was 
the  negligence  of  his  employer.  He  failed  in 
»  duty  he  was  required  to  perform  as  repre- 
sentative of  his  superior.  This  is  in  accord- 
ance with  the  last  declaration  of  this  court 
upon  this  subject.  In  the  case  of  Ingebregt- 
m  t.  Steamship  Co.  (March,  1895)  31  Atl  619. 
The  case  was  properly  submitted  to  the  jury, 
and  the  Judgment  below  should  be  affirmed. 


TOST  JERSEY  R.  CO.  v.  PAULDING  et  al. 

'Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  18.  1895.) 

IUilbo*d  Companies— Accident  at  Crossing — 
Evidence  or  Negligence. 
In  an  action  against  a  railroad  company 
w 'negligently  killing  plaintiff's  intestate  at  a 
public  crossing,  the  plaintiff,  against  objection, 
*u  permitted  to  prove  that  the  muaicisal  au- 
thorities of  a  near-by  borough  had  passed  an  or- 
'iinance  requiring  the  railroad  at  all  times  to 
Mintain  a  flagman  at  the  crossing  in  question. 
and  had  directed  notice  to  this  effect  to  be  given 
to  the  company. 

Brli:  (i)  That  the  admission  of  this  proof 
*a«  injurious  error. 

'->  That  this  error  was  not  cared  by  a  subse- 
quent request  for  permission  to  withdraw  the 
proof,  which  was  not  acted  upon  by  the  trial 
court 

'Syllabus  by  the  Court) 

Error  to  supreme  court 

Action  by  Helen  M.  Paulding  and  others,  ad- 
twnbtrators,  against  the  West  Jersey  Rnll- 
Wd  Company.  Plaintiffs  had  judgment,  and 
defendant  brings  error.     Reversed. 


S.  H.  Grey  and  M.  P.  Grey,  for  plaintiff  in 
error.  C.  H.  Sinnlckson  and  Wm.  E.  Potter, 
for  defendants  in  error. 

GARRISON,  J.  The  first  assignment  of  er- 
ror is  based  upon  a  bill  of  exceptions  which 
certifies  that  the  plaintiff  below,  against  the 
objection  of  the  defendant,  was  permitted  to 
put  in  the  minute  book  of  the  borough  of 
Woodstown,  in  order  to  prove  the  passage  of  an 
ordinance  requiring  the  defendant  to  maintain 
at  all  times  a  flagman  at  the  crossing  at  which 
the  plaintiff's  Intestate  was  killed,  and  that  no- 
tice thereof  was  directed  to  be  given  to  the  de- 
fendant corporation. 

This  testimony  was  clearly  illegal.  The  mat- 
ter was  res  inter  alios,  even  if  any  proof  had 
been  offered  of  the  legal  existence  of  the  mu- 
nicipality in  question,  or  of  Its  legislative  au- 
thority to  impose  the  regulation  prescribed. 

The  injurious  nature  of  the  testimony  is  like- 
wise apparent  The  decedent  was  a  resident 
of  Daretown.  who  was  killed  by  being  struck 
by  a  locomotive  of  the  defendant  at  a  road 
crossing  near  Woodstown.  The  question  of  his 
contributory  negligence  entered  largely  into 
the  issue.  Upon  this  point,  the  fact  that  a 
municipality  near  the  crossing  had  made  a 
requisition  upon  the  defendant  to  protect  at  all 
times  passengers  upon  the  highway  from  the- 
dangers  of  this  crossing  was  a  most  persua- 
sive argument  in  favor  of  the  view  that  oth- 
erwise travelers  would  be  exposed  to  extraordi- 
nary dangers.  This  was  a  question  to  be  de- 
cided by  the  jury  upon  competent  proof.  Up- 
on such  a  point  the  opinion  of  the  neighbor- 
ing municipal  authorities  could  no.t  be  deemed 
to  be  without  its  Influence  on  the  jury. 

No  serious  effort  is  made  to  justify  the  ad- 
mission of  this  proof,  other  than  that  the  ob- 
jection to  It  was  not  sufficiently  specific.  An 
effort  was  made,  however,  to  nullify  its  injuri- 
ous effect  by  a  reference  to  the  stenographer's 
notes,  which  show  that  after  the  allowance 
and  sealing  of  the  exception  the  plaintiff's 
counsel  asked  to  withdraw  the  proof.  The 
notes  further  show  that  to  this  proposition  the 
trial  court  replied:  "You  have  offered  the  or- 
dinance and  the  record  of  the  direction  given 
by  the  borough  council  to  notify  the  company; 
then  you  ask  leave  to  withdraw,  which  I  have 
not  ruled  upon."  And  no  ruling  was  at  any 
time  made  upon  this  offer,  nor  was  any  ex- 
ception asked  to  the  failure  to  permit  it 

This  colloquium  formed  no  part  of  the  judi- 
cial certificate,  and  hence  Is  not  properly  be- 
fore us  for  any  purpose.  If,  however,  we  ac- 
cept the  history  of  the  trial  as  given  In  the 
transcript  of  the  stenographer,  it  does  not  in 
the  least  degree  alter  the  situation.  The  testi- 
mony was  offered  for  a  specific  purpose.  11 
was  objected  to,  was  legalized  by  its  admis- 
sion, and  was  never  afterwards  eliminated  from 
the  proofs.  Whether  any  use  was  made  in 
the  arguments  of  the  facts  thus  established  Is 
not  known;  nor  would  the  fact  that  it  was  not 
adverted  to  have  any  influence  upon  a  deci- 
sion, on  error,  as  to  Its  legality.   A  judgment 
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based  upon  a  verdict  rendered  on  proofs  of 
which  this  was  one  is  Inevitably  tinctured 
with  illegality,  and  cannot  be  permitted  to 
stand  when  challenged  In  this  respect.  The 
judgment  must  therefore  be  reversed,  and  a 
venire  de  novo  awarded. 

In  view  of  this  determination,  no  practical 
purpose  would  be  served  by  reviewing  in  de- 
tail the  other  assignments  of  error. 


HOBOKEN  PRINTING  &  PUBLISHING 
00.  v.  KAHN.« 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

Nov.  18,  1895.) 
Libel  and  Slandbr— Evidence  in  Mitigation. 
In  mitigation  of  damages,  the  defendant 
in  a  libel  suit  may  show  that  he  did  not  orig- 
nate  the  calumnious  charge. 
(Syllabus  by  the  Court.) 

Error  to  circuit  court,  Hudson  county;  be- 
fore Justice  Lippincott. 

Action  by  Gustave  Kahn  against  the  Ho- 
boken  Printing  &  Publishing  Company. 
Plaintiff  had  judgment,  and  defendant  brings 
error.     Reversed. 

William  T.  Stuhr,  for  plaintiff  In  error. 
Collins  &  Corbln,  for  defendant  in  error. 

BBASLEY,  0.  J.  The  ground  of  the  action 
was  a  libel  published  by  the  plaintiff  In  er- 
ror. There  is  but  a  single  exception  relied 
on  for  the  reversal  of  the  judgment,  and 
that  is  the  offer  of  the  publishing  company 
that  was  the  defendant  In  the  suit  to  prove 
that  neither  It  nor  Its  agent  had  originated 
the  calumnious  statement,  but  that  it  had 
been  received  from  other  persons  In  the  way 
of  common  gossip.  This  offer  of  proof  was 
overruled  by  the  trial  judge,  and  In  such  ac- 
tion, we  think,  there  was  error.  In  the 
books  there  is  much  contrariety  of  judicial 
opinion  expressed,  but  In  this  state  it  is 
deemed  that  the  rule  of  practice  In  the  re- 
spect in  question  has  long  since  been  at 
rest.  In  my  own  experience,  extending  over 
a  period  of  50  years,  it  has  never,  to  my 
knowledge,  been  called  in  question.  The  ad- 
missibility of  such  testimony  was  sanctioned  by 
the  supreme  court  in  a  case  that  was  fully 
considered,  and  which  had  been  argued  by 
members  of  the  bar  whose  learning  and  abil- 
ity have  never  been  surpassed  by  any  of  their 
successors.  The  decision  referred  to  is  that 
of  Cook  v.  Barkley,  of  the  date  of  1807, 
and  which  is  reported  in  2  N.  J.  Law, 
156.  Nearly  50  years  afterwards,  Chief  Jus- 
tice Green  refers  to  this  decision  in  terms 
that  plainly  show  that,  In  his  opinion,  it  had 
•entirely  established  the  rule  of  evidence  in 
this  particular.  In  his  opinion  in  the  case 
-of  Sayre  v.  Sayre,  25  N.  J.  Law,  235,  he  thus 
■communicated  his  views,  viz.:  "Evidence 
touching  the  plaintiff's  character,  in  mitiga- 
tion of  damages,  may  be  offered  to  show  that 
the  defendant  merely  repeated  rumors   that 


were  In  circulation,  and  that  the  slander  was 
not  wantonly  originated  by  him,  with  the 
view  of  showing  the  animus  with  which  the 
words  were  spoken,  in  order  to  diminish  the 
extent  or  to  qualify  the  character  of  the  de- 
fendant's malice,  and  thereby  to  diminish 
the  damages.  With  this  view  the  evidence 
was  offered,  and  held  by  this  court  to  be  ad- 
missible, in  Cook  v.  Barkley,  2  N.  J.  Law. 
189;  and,  with  the  same  view,  it  has  fre- 
quently been  admitted  in  the  English  courts." 
Under  these  circumstances,  this  court  does 
not  think  that  the  subject  is  open  to  debate, 
and  consequently  the  judgment  must  be  re- 
versed, and  a  venire  de  novo  awarded. 


BROOK  et  al.  v.  VAN  NEST. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

Nov.  19,  1895.) 

Negotiable    Instruments  —  Indorsement     and 
Transfer — Conflict  of  Laws. 

1.  The  indorsee  of  a  promissory  note  in- 
dorsed it  "for  discount  and  credit  of  himself." 
Before  maturity,  he  took  it  out  of  the  bank 
which  discounted  it  for  him,  and  passed  it  away 
with  this  special  indorsement.  Held,  that  the 
person  to  whom  it  was  so  passed  acquired  a  val- 
id title  under  such  indorsement. 

2.  The  validity  of  a  transfer  made  in  this 
state  of  a  note  made  payable  in  New  York  must 
be  governed  by  the  law  of  this  state. 

(Syllabus  by  the  Court.) 

Error  to  circuit  court,  Mercer  county;  be- 
fore Justice  Abbett 

Action  by  William  I.  Van  Nest  against 
Brook,  Ollphant  &  Co.  Plaintiff  had  judg- 
ment, and  defendants  bring  error.  Affirm- 
ed. 

Jas.  S.  Aitkin  and  G.  M.  Robeson,  for  plain- 
tiffs in  error.  W.  D.  Holt  and  Wm.  M.  Lan- 
nlng,  for  defendant  In  error. 

VAN  SYCKEL,  J.  This  is  an  action  to 
recover  the  amount  due  upon  the  following 
promissory  note:  "$4,986"/ioo.  Trenton. 
N.  J.,  Jany.  30,  1891.  Four  months  after 
date,  we  promise  to  pay  to  the  order  of  our- 
selves forty-nine  hundred  and  eighty-six 
™/ioo  dollars,  at  the  office  of  Wm.  B.  Brook 
&  Co.,  at  No.  40  John  street,  New  York  City, 
value  received.  Brook,  Ollphant  &  Co." 
Indorsed:  "Brook,  Ollphant  &  Co."  "For 
discount  and  credit  of  the  Central  Rubber 
Selling  Co.  John  H.  Brltton,  Treas."  This 
note  was  executed  by  Brook,  one  of  the 
firm  of  Brook,  Ollphant  &  Co.,  In  fraud  of  the 
said  firm,  and  passed  to  the  Central  Rubber 
Company  without  consideration.  It  was  dis- 
counted in  New  York  for  the  Central  Rub- 
ber Company,  and  was  taken  up  by  that 
company  before  it  was  due,  and  put  in  its 
safe  at  Trenton  In  this  state.  The  manager 
of  the  Central  Rubber  Company  after  that, 
and  before  the  maturity  of  the  note,  passed 
It  to  Van  Nest,  who  is  the  plaintiff  below. 
The  makers  of  the  note  set  up  in  defense  in 
the  trial  court— First,  that  the  plaintiff  below 
acquired  no  legal  title  to  the  note  under  the 
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pedal  Indorsement  of  the  treasurer  of  the 
lentral  Rubber  Company;  secondly,  that  the 
ilaintlff  below  was  not  a  bona  flde  holder 
or  value. 

It  Is  undoubtedly  true  that,  If  the  note 
iad  fallen  Into  the  hands  of  any  one  before 
t  bad  reached  the  bank  which  discounted  it, 
«  could  not  have  acquired  or  passed  to 
wither  any  valid  title  to  It  The  special  in- 
oreement  would  have  been  notice  of  an 
aflrmity  in  the  holder's  title.  But  after 
hat  indorsement  had  served  its  purpose,  and 
lie  note  came  back  to  the  Central  Rubber 
'ompany,  that  company,  by  passing  it  to 
an  Nest,  gave  him  as  good  a  title  as  if  the 
tdoreement  had  not  been  special,  but  gen- 
ral. 

The  trial  Judge  properly  ruled  that,  under 
lie  circumstances,  the  burden  was  cast  on 
'an  Xest  to  show  that  he  was  a  bona  fide 
older  for  value.  The  circumstances  under 
rhich  he  acquired  the  note  were  these:  On 
be  6th  of  May,  1881,  he  loaned  to  the  Star 
inbber  Company,  of  which  one  Thomas  A. 
tell  was  manager,  the  sum  of  $5,000  in  cash, 
nd  took  the  note  of  that  company  for  the 
mount  so  loaned.  Within  a  week  after  that 
ate.  Bell,  on  behalf  of  the  same  company, 
pplied  to  him  for  another  loan  of  $7,000. 
<o  induce  Van  Nest  to  make  this  loan,  Bell, 
ho  was  also  secretary  and  manager  of  the 
entral  Rubber  Company,  gave  to  Van  Nest 
ie  note  sued  on,  to  pay  the  aforesaid  loan 
f  $5,000;  and  thereupon,  on  the  13th  of 
lay,  1891,  Van  Nest  loaned  the  said  sum  of 
T.OOO  to  the  Star  Rubber  Company.  This 
ansaction  was  made  in  Trenton. 
In  Allaire  v.  Hartshorne,  21  N.  J.  Law, 
55.  the  court  of  last  resort  In  this  state 
rttled  the  law  to  be  that,  where  one  takes  a 
*?otiable  note  before  maturity  as  security 
•r  a  precedent  debt,  he  is  a  bona  fide  hold- 
',  and  may  recover  upon  It  The  law  of 
lis  state  must  govern  this  controversy.  The 
Uidity  of  a  contract  depends  upon  the  laws 
'  the  state  where  the  contract  Is  made, 
nnour  v.  McMtchael,  36  N.  J.  Law,  92. 
at  a  transfer  of  personal  property  which  is 
illd  by  the  law  of  the  place  where  such 
ansfer  is  made  is  sulBcient  to  pass  a  valid 
tie  to  it.  Frazier  v.  Fredericks,  24  N.  J. 
iw,  162;  Runyon  v.  Groshon,  12  N.  J.  Eq. 
'■  The  consideration  given  by  Van  Nest 
r  the  note  being  sufficient  according  to 
e  rale  which  pertains  in  this  state,  to  con- 
fute him  a  bona  flde  holder  for  value,  it  is 
t  necessary  to  discuss  the  New  fork  cases. 
iwp  is  no  error  In  *he  proceedings  below, 
A  therefore  the  Judgment  should  be  ar- 
med. 


TALIAFERRO  t.  STEVENSON  et  al. 
nnrt  of  Errors  and  Appcnls  of  New  Jersey. 
Not.  18.  1895.) 
Mattbial  Men's  Lies— Waiver. 
The  plaintiffs  became  entitled  to  a  lien 
a  house  and  curtilage,  for  materials  furnish- 


ed to  the  builders  and  used  in  the  construction 
of  the  house.  Afterwards,  in  order  to  secure 
the  plaintiffs  for  the  price  of  these  materials 
and  for  other  debts,  the  builders  assigned  to 
them  all  their  rights  under  the  contract  between 
the  builders  and  the  owner  for  the  erection  of 
the  house,  and  under  other  contracts,  to  hold 
until  the  debts  were  paid.  Held,  that  by  ac- 
cepting the  assignment  the  plaintiffs  had  not 
lost  or  impaired  their  lien  for  materials. 
(Syllabus  by  the  Court.) 

Error  to  circuit  court,  Essex  county;  Chllds, 
Judge. 

Action  by  Albert  W.  Stevenson  and  others 
against  Whitmell  T.  Taliaferro  and  others. 
Plaintiffs  had  judgment,  and  defendant  Tal- 
iaferro brings  error.     Affirmed. 

Johnson  &  Pitch  and  Mr.  Taliaferro,  for 
plaintiff  in  error.  Hayes  &  Lambert,  for  de- 
fendants in  error. 

DIXON,  J.  The  plaintiffs,  Stevenson  & 
Clark,  brought  suit  against  Meeker  &  Vaus- 
ney,  as  builders,  and  Taliaferro,  as  owner, 
to  enforce  a  lien  for  a  debt  owed  to  them  by 
the  builders,  for  materials  used  by  the  build- 
ers in  erecting  a  house  under  a  contract  be- 
tween the  builders  and  the  owner.  On  the 
trial  in  the  Essex  circuit  It  appeared  that 
after  the  debt  had  become  due,  and  while 
the  house  was  still  unfinished,  the  builders, 
being  Indebted  to  the  plaintiffs  in  the  sum 
of  $2,000,  and  wishing  to  secure  the  pay- 
ment thereof,  assigned  to  the  plaintiffs  all 
their  rights  under  said  contract  and  other 
contracts,  and  all  moneys  due  and  to  grow 
due  thereon,  to  have  and  to  hold  the  same 
until  out  of  the  same  the  said  sum  of  $2,000 
should  be  paid  in  full.  The  owner  there- 
upon contended  that  the  acceptance  of  this 
assignment  precluded  the  plaintiffs  from  en- 
forcing their  lien.  The  validity  of  this  con- 
tention Is  the  matter  for  our  determination. 
Evidently,  the  indebtedness  from  the  build- 
ers to  the  plaintiffs  Is  In  no  way  affected 
by  the  assignment  According  to  the  terms 
of  the  instrument  it  merely  gave  to  the 
plaintiffs  collateral  security  for  the  pay- 
ment of  the  debt  without  barring  or  sus- 
pending the  right  of  action  upon  It  But 
the  owner  Insists  that  the  acceptance  of  the 
assignment  put  the  plaintiffs  in  the  position 
of  the  builders,  with  regard  to  the  contract 
assigned,  and  thus  bound  them  to  finish  the 
house  for  the  contract  price,  and  save  the 
owner  from  all  building  liens  outside  of  that 
price.  The  language  of  the  assignment, 
however,  affords  no  ground  for  holding  that 
the  obligations  of  the  assignors  were  trans- 
ferred to  the  assignees.  It  assigns  merely 
the  rights  of  the  assignors.  Although  those 
rights  might  not  become  valuable  until  cer- 
tain obligations  imposed  by  the  contract 
were  discharged,  yet  it  by  no  means  fol- 
lows that  the  parties  acquiring  the  rights 
were  personally  charged  with  the  perform- 
ance of  the  obligations.  Such  a  charge 
would  arise  only  when  the  assignees  had 
agreed  to  assume  the  duties  of  the  assign- 


Digitized  by 


Google 


384 


ATLANTIC  REPORTER,  Vol  33. 


(N.J. 


ors.  In  the  cases  of  Jones  v.  Foster,  67  Wis. 
296,  30  N.  W.  607;  Whitney  v.  Josllng,  108 
Mass.  103;  and  Abbott  v.  Nash,  35  Minn. 
451,  29  N.  W.  65,— upon  which  the  plaintiff 
In  error  relies,  the  assignee  had  so  agreed, 
either  by  the  terms  of  the  assignment  itself, 
or  by  subsequent  arrangement  with  the 
owner.  But,  in  the  absence  of  such  an  as- 
sumption by  the  assignee,  the  duties  of  the 
assignor  remain  Incumbent  on  himself  alone, 
notwithstanding  the  transfer  of  his  rights. 
Devlin  v.  Mayor,  etc.,  63  N.  Y.  8.  This  po- 
sition of  the  plaintiff  in  error  is  therefore 
untenable. 

He  further  contends  that  the  Hen  which 
the  assignees,  on  performance  of  the  con- 
tract, would  have  for  the  purpose  of  en- 
forcing payment  of  the  moneys  accruing  un- 
der the  contract,  would  be  inconsistent  with 
the  lien  which  they  now  seek  to  establish, 
and  that,  as  they  cannot  be  entitled  to  two 
Inconsistent  liens,  the  present  Hen  must  be 
defeated.  In  this  argument  the  superior 
right  is  made  to  give  place  to  the  Inferior. 
The  only  inconsistency  there  is  between 
these  two  Hens  lies  in  the  fact  that  the 
existence  of  the  lien  now  prosecuted  would 
suspend,  and  its  enforcement  would  ■  defeat 
pro  tanto,  any  lien  for  moneys  earned  by 
the  builders  under  the  contract,  for  the  con- 
tract requires  that  before  such  moneys  be 
claimed  all  other  liens  shaU  be  extinguished. 
But  no  rights  accruing  to  the  builders  under 
the  contract  can  impair  the  plaintiffs'  Hen 
for  their  materials.  So  far,  therefore,  as  in- 
consistency exists,  it  works  detriment  only 
to  the  Hen  which  the  builders  might  set  up 
on  the  contract  There  is  no  reason  for 
holding  that  it  at  aU  affects  the  present 
claim.  The  judgment  of  the  circuit  court 
in  favor  of  the  plaintiffs  was  lawful,  and 
Is  affirmed. 


western  union  tel.  co.  v. 
Mcmullen. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  19,  1895.) 

Iiwubt    to    Servant  —  Assumption    or    Risk — 
Latent  Defects. 

1.  A  servant  assumes  the  ordinary  risks  in- 
cident to  his  employment,  and  also  risks  aris- 
ing in  consequence  of  special  features  of  danger 
known  to  him,  or  which  he  could  have  discov- 
ered by  the  exercise  of  reasonable  care,  or  which 
should  have  been  observed  by  one  ordinarilv 
skilled  in  the  employment  in  which  he  engages. 

2.  The  employer  is  bound  to  use  reasonable 
care  to  protect  the  servant  from  unnecessary 
risk,  and  is  liable  for  damages  occasioned  to 
him  through  some  latent  danger  of  which  he 
should  have  warned  him. 

(Syllabas  by  the  Court) 

Error  to  circuit  court,  Essex  county; 
Chllds,  Judge. 

Action  by  Edward  McMullen  against  the 
Western  Union  Telegraph  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 


W.  P.-  Douglass  and  Rush  Taggart,  for 
plaintiff  In  error.  Saml.  Kalisch,  for  defend- 
ant in  error. 

VAN  SYCKEL,  J.    In  June,  1893,  McMul- 
len, who  was  plaintiff  below,  was  in  the  em- 
ployment of  the  Western  Union  Telegraph 
Company,  engaged  In  helping  to  set  poles, 
string  wires,  put  up  cross  arms,  and  con- 
nect wires.     While  in  the  performance   of 
his  duty,  and  as  he  was  about  to  attach  a 
new  wire,  he  received  such  a  strong  current 
of  electricity  from  the  Western  Union  wire 
that  he   was   knocked   insensible,   and    re- 
ceived most  painful  injuries.     The  writ  of 
error  in  this  case  Is  prosecuted  to  review 
the  judgment  recovered  by  McMullen  below 
In  compensation  for  the  injuries  received  by 
him.    The  pole   upon  which  McMullen  was 
working  at  the  time  he  was  injured   was 
the  property  of  the  telegraph  company.     It 
appeared  In  the  case  that,  in  the  ordinary 
use  of  the  telegraph  wires,  the  current  of 
electricity  was  not  sufficient  to  do  Injury  to 
the  person  handling  the  wires.    It  further 
appeared  that  in  various  parts  of   Jersey 
City,  and  not  far  from  where  McMullen  was 
injured,  there  were  poles  of  the  telegraph 
company  to  which  were  attached   electric 
light  wires,  heavily  and  dangerously  char- 
ged with  electricity,  and  that  such  electric 
light  wires  were  In  such  close  proximity  to 
the  wires  of  the  telegraph  company  as  to  be 
dangerous,  but  no  electric  light  wire  was 
attached  to  the  pole  on  which   McMullen 
was  Injured.     He  bad  been  in  the  employ 
of  the  company  but  one   month  and    five 
days  when  he  was  injured,  and  had  never 
worked  In  Jersey  City  before.     It  did  not 
appear  that  the  company  gave  any  warning 
to  McMullen  of  the  danger  In  stringing  its 
wires  by  reason  of  their  close  proximity  to 
electric  light  wires  at  other  points.     The 
trial  court  charged  the  jury  that  McMullen, 
when  he  entered  the  service  of  the  company, 
assumed  the  ordinary  risks  Incident  to  the 
employment,    and    he    also   assumed    risks 
arising  in  consequence  of  special  features  of 
danger  known  to  him,  or  which  be  could 
have  discovered  by  the  exercise  of  reasona- 
ble care.     He  left  it  to  the  jury   to    say 
whether  the  placing  of  electric  light  wires 
upon  some  of  the  poles  of  the  company,  near 
to  the  telegraph  wires,  was  a  special   fea- 
ture of  danger  known  to  McMullen,  or  which 
should  have  been  observed  by  one  ordinarily 
skilled  In  the  employment  in  which  he  was 
engaged.    If   the  jury  found  In  favor    of 
McMullen  upon  these  questions,  then  It  was 
Instructed  to  Inquire  whether  the  company 
had   been    guilty   of  actionable   negligence. 
On  this  part  of  the  case  the  jury  was   In- 
structed that  the  duty  Imposed  on  the  com- 
pany by  the  contract  of  hiring  was  not  to 
subject    McMullen,    without    his    knowledge 
or  consent,  to  risks  not  assumed  by   him; 
that  an  employer  contracts  with  his  employ* 
to  use  reasonable  care  to  protect  him  from 
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unnecessary  risks,  and  Is  responsible  to  the 
employ^  for  damages  resulting  to  him  by 
reason  of  the  want  of  such  care.  The  jury 
was  directed  to  charge  the  company  with 
negligence  if  it  found  that  McMullen  was  in- 
jured through  some  latent  danger,  of  which 
be  should  have  been  warned,  and  that  the 
injury  resulted  from  the  fact  that  the  elec- 
tric light  wires  placed  on  the  poles  of  the 
company  were  the  proximate  cause  of  the 
injury.  All  these  Instructions  are  in  accord- 
ance with  the  established  rule  In  this  state. 
Foley  v.  Light  Co.,  54  N.  J.  Law,  411,  24 
AtL  4S7;  Newman  v.  Fowler,  37  N.  J.  Law, 
88;  Ingebregtsen  v.  Steamship  Co.  (N.  J. 
Err.  &  App.)  31  Atl.  620.  Upon  each  and 
every  of  the  controlling  questions  in  the 
case  there  was  sufficient  evidence  to  go  to 
the  jury,  and  therefore  there  is  no  error  in 
law  in  the  trial  below.  The  judgment 
should  be  affirmed. 


BABCOCK  et  al.  t.  STANDISH. 
(Court  of  Errors  and  Appeals  of  New  Jersey. 

Dec.  5,  1895.) 
Partnership— Patmbnt  or  Individual  Debts. 
Money  paid  by  one  partner  to  his  individ- 
ual creditor  in  satisfaction  of  a  just  debt,  and 
received  by  the  creditor  without  knowledge  or 
notice  that  it  is  partnership  money,  may  be  re- 
tained by  such  creditor  against  the  claims  of 
the  partnership  or  the  other  partners,  although 
it  was  in  fact  money  derived  from  the  sale  of 
partnership  property;  aliter  as  to  partnership 
property  transferred  in  payment  of  an  Individ- 
ual debt.  29  Atl.  327,  reversed. 
(Syllabus  by  the  Court.) 

Appeals  from  court  of  chancery. 

Bill  by  William  P.  Standlsh  against  Caro- 
line M.  Babcock  and  Frederick  A.  Babcock, 
her  husband.  From  the  decree  (29  Atl.  327), 
complainant  and  Caroline  M.  Babcock  ap- 
peal.    Reversed. 

Frank  Bergen,  for  complainant  Cortlandt 
Parker,  for  defendants. 

HAG  IE,  J.  The  decree  appealed  from 
charged  upon  lands  of  Caroline  M.  Babcock 
the  sum  of  9921.50,  with  interest  from  Janu- 
ary 10, 1889,  in  favor  of  William  P.  Standlsh, 
and  directed  that  unless  that  sum,  with 
costs,  should  be  paid  within  a  stated  time, 
raid  lands  should  be  sold  to  raise  what  was 
thus  charged  thereon.'  Caroline  M.  Babcock, 
who  was  one  of  the  defendants  below,  ap- 
peals from  the  decree,  on  the  ground  that  it 
was  erroneous  to  charge  her  lands  with  any 
part  of  that  sum.  William  P.  Standlsh,  who 
was  complainant  below,  appeals  from  the  de- 
cree, and  contends  that  it  was  erroneous  in 
not  charging  on  said  lands  a  larger  sum. 
These  appeals  have  been  argued  together. 

To  make  Intelligible  the  conclusions  I  have 
reached  upon  the  case  presented,  a  brief 
statement  of  the  pleadings,  showing  the  is- 
sues between  the  parties,  is  necessary.  The 
bill  wu  filed  by  Standlsh  against  Caroline 
v.:  3a  .no.  7— 25 


M.  Babcock  and  Frederick  A.,  her  husband. 
It  charged  that  Frederick  A.  Babcock,  Jo- 
seph W.  Moyer,  and  Standlsh,  in  1884,  en- 
tered into  a  written  agreement  of  partner- 
ship In  the  business  of  purchasing  and  sell- 
ing coal  lands  in  Schuylkill  county,  Pa.; 
that,  under  that  agreement,  lands  were  pur- 
chased and  sold  at  a  profit,  and  the  proceeds 
of  the  Bale  were  received  by  Frederick  A 
Babcock;  that,  in  1890,  Standlsh  filed  a  bill 
in  our  court  of  chancery,  against  Babcock 
and  Moyer,  for  an  accounting  and  settle- 
ment of  the  partnership  affairs,  and  it  was 
thereon  decreed,  on  October  10,  1892,  that 
Babcock  was  Indebted  to  Standlsh  in  $4,941.- 
73,  said  sum  being  Standi sh's  share  of  said 
profits;  that  said  profits  arose  from  the  pur- 
chase and  sale  of  lands  in  said  county  which 
were  bought  in  1884,  and  sold  to  one  Frisbie 
on  January  8,  1889,  for  $15,000,  which  sum 
was  then  paid  to  said  Babcock;  that  on  Jan- 
uary 10,  1889,  said  Babcock,  out  of  said  Bum 
so  received,  paid  off  a  mortgage  which  then  ■ 
incumbered  lands  of  his  wife,  amounting  to 
$3,500,  of  principal  and  the  interest  then  due 
thereon.  The  bill  also  charged  that  the  de- 
cree remained  unsatisfied,  and  that  Freder- 
ick A.  Babcock  had  property  which  could  not 
be  reached  by  execution,  and  there  was  a 
prayer  for  discovery  against  him.  As  to 
Caroline  M.  Babcock,  the  prayer  was  that 
the  sum  paid  by  her  husband  in  satisfaction 
of  the  mortgage  on  her  lands  should  be 
made  a  charge  and  lien  on  said  lands  in  fa- 
vor of  Standlsh,  and  that  they  might  be  sold 
to  raise  and  pay  him  that  amount  The 
bill  did  not  call  for  answers  without  oath. 
Caroline  M.  Babcock,  by  her  answer,  denied 
knowledge  or  information  justifying  belief 
whether  the  agreement  of  partnership  set 
out  In  the  bill  was  ever  entered  Into,  or 
whether,  under  it,  lands  were  purchased  and 
sold  at  a  profit,  or  whether  the  proceeds  of 
any  such  sale  were  collected  and  received 
by  her  husband.  She  admitted  that  Stand- 
lsh had  filed  a  bill  In  the  court  of  chancery 
against  Moyer  and  her  husband  for  an  ac- 
count and  settlement  of  the  affairs  of  the 
alleged  partnership,  but  averred  that  it  was 
also  filed  against  her  and  one  Edward  ML 
Babcock,  and,  after  having  been  duly  tried, 
had  been  dismissed  upon  the  merits  as  to 
her.  She  admitted  on  information  and  be- 
lief that  such  a  decree  as  was  set  out  In  the 
bill  had  been  made  in  that  cause.  She  de- 
nied knowledge  or  Information  in  respect  to 
the  purchase  of  land  and  the  subsequent 
sale  to  Frisbie,  or  the  receipt  by  her  hus- 
band of  $15,000  as  the  proceeds  of  that  sale, 
and  she  left  complainant  to  make  proof 
thereof.  She  admitted  that  the  mortgage 
on  her  lands  had  been  paid  off,  but  denied 
that  it  was  paid  by  her  husband,  averring 
that  being  under  foreclosure,  It  was  paid 
by  her  son  Edward  M.  Babcock.  By  the  an- 
swer, she  further  averred  that  the  previous 
bill  of  Standlsh  had  charged  thnt  her  hus- 
band had  applied  part  of  the  money  received 
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by  him  from  the  sale  to  Friable  to  the  satis- 
faction of  the  mortgage  on  her  lands,  and 
had  prayed  relief  by  charging  as  a  lien  upon 
her  said  lands  the  amount  so  paid,  and  by 
selling  said  lands  to  discharge  such  lien. 
She  averred  that,  by  her  answer  to  that  bill, 
an  issue  was  presented  upon  those  charges, 
which  was  duly  tried,  and  a  decree  made 
thereon  that  the  bill  should  be  dismissed  as 
against  her,  with  costs.  She  thereupon  claim- 
ed that  the  matter  thus  established  by  that 
decree  was  conclusively  established  as 
against  Standlsh,  and  prayed  to  have  the 
same  benefit  of  this  defense  as  if  she  had 
pleaded  the  decree  in  bar.  To  this  answer 
was  appended  an  affidavit  containing  the 
customary  averments  of  affidavits  to  an- 
swers, and  the  further  averments  that  the 
proceedings  and  decree  in  the  former  suit 
were  correctly  set  forth  In  the  answer,  and 
that  a  copy  of  the  decree  annexed  to  the  an- 
swer was  true  and  correct.  There  was  no 
affidavit  or  certificate  of  counsel  such  as  Is 
required  to  be  annexed  to  a  plea  or  demur- 
rer (Revision,  p.  109,  §  27);  but  the  complain- 
ant below  filed  a  general  replication,  and  the 
cause  went  to  hearing  upon  those  pleadings. 

The  evident  purpose  was  to  interpose  the 
defense  of  res  adjudlcata.  If  the  answer  in 
that  respect  stood  for  a  plea,  the  burden  of 
proving  its  truth  devolved  upon  the  party 
pleading,  for  it  Is  plainly  an  affirmative 
plea.  1  Danlell,  Ch.  Prac.  718;  Swayze  v. 
Swayze,  37  N.  J.  Eq.  180.  If  it  Is  to  be 
deemed  a  defense  set  up  by  answer,  it  must 
be  sustained  by  proof;  for,  if  this  answer 
was  called  for  and  put  In  under  oath,  it  will 
not  be  evidence  of  new  matter  set  up  in  de- 
fense. In  either  aspect,  proof  of  the  former 
suit,  including  the  pleadings,  which  would 
show  what  issues  were  there  tried  or  tri- 
able, and  the  decree  thereon,  was  necessary 
to  support  the  defense.  The  case  before  us 
discloses  no  proof  whatever  of  this  sort 
The  learned  vice  chancellor,  who  tried  this 
case,  indicates  by  his  opinion  that  be  con- 
ceived that  he  had  before  him  the  proceed- 
ings In  the  former  cause,  and  that  they 
showed  that  the  dismissal  therefrom  of  Car- 
oline M.  Babcock  was  ordered  by  the  court 
ex  mero  motu,  and  without  considering  the 
issue  presented  by  her  answer,  because  she 
was  not  a  proper  party.  If  the  record  dis- 
closed such  a  dismissal,  It  would  probably 
fail  to  establish  the  truth  of  the  plea  or  an- 
swer. If  the  record  did  not  disclose  the 
ground  of  dismissal,  extrinsic  evidence  could 
make  It  clear.  Russell  v.  Place,  94  U.  S. 
GOG.  But  here  we  have  not  the  record  of 
the  former  cause,  and,  In  Its  absence,  there 
is  nothing  to  support  the  defense  of  res  ad- 
Judlcata. 

Although  this  defense  was  not  made  out 
by  proof,  it  is  also  true  that  the  proof  which 
appears  to  have  been  made  in  this  cause  was 
Insufficient  to  justify  a  decree  in  favor  of 
Standlsh.  By  his  bill,  he  asserted  that,  in 
equity,  the  lands  of  Caroline  M.  Babcock 


should  be  recharged  with  the  burden  from 
which  they  had  been  gratuitously  relieved 
by  her  husband's  use  of  partnership  funds 
for  that  purpose,  and  made  to  satisfy  Stand- 
lsh  for  his   share  as  one  of  the  partners. 
Under  the  answer,  he  was  required  to  prove 
the  partnership,  the  resulting  profit,  and  par- 
ticularly that  the  $15,000  received  by  Fred- 
erick A.  Babcock  was  the  result  of  the  sale 
of    partnership     property.    Without     such 
proof,  the  equity  here  asserted  was  not  es- 
tablished.    But  the  case  before  us  is  bar- 
ren of  proof  upon  these  points.     While  the 
decree  in  the  former  cause  was  not  put   in 
evidence,  yet,  as  Caroline  M.  Babcock  had 
set  it  out  in  her  answer,  and  appended   a 
copy  thereto,  Standlsh  had  a  right  to  rely 
upon  it  as  evidence  against  her.  If  it  pos- 
sessed evidential  force  In  that  regard.     But 
It  was  not  competent  proof  against  her   of 
the  facts  essential  to  his  case;  for,  although 
she  was  originally  made  party  to  that  suit, 
she  was  dismissed  therefrom.     She  was  not 
bound  by  the  decree,  and  Its  adjudications 
on  the  essential  facts  do  not  estop  her  from 
contesting  them,  and  requiring  other  proof. 
If  she  was  a  proper  party  in  that  cause, 
Standlsh  could  have  appealed  from  the  or- 
der dismissing  her  therefrom,  and  by  Its  re- 
versal would  have  bound  her  by  the  decree. 
But,  after  dismissal,  the  decree  was  as   In- 
effective against  her  as  if  she  had  not  been 
originally  a  party  to  the  suit    As  the  de- 
cree is  thus  unavailable  as  proof,  the  case  is 
left  without  proof  on  these  essential  points. 
Indeed,  the  only  evidence  upon  the  subject 
is  that  of  Frederick  A.  Babcock,  who,  when 
called  as  a  witness  by  Standlsh,  repeatedly- 
declared  that  the  $15,000  which  be  received 
from  Frlsble  was  the  proceeds  of  the  sale 
of  railroad  bonds  and  stock,  and  not  of  the 
coal  lands.     While  it  is  true  that  he  is  es- 
topped from  this  defense  by  the  decree   in 
the  former  cause,  yet  be  is  admissible  to  tes- 
tify in  defense  of  his  wife,  who  Is  not   es- 
topped thereby. 

The  result  is  that  there  is  no  evidence  to 
support  the  decree  appealed  from.  But  this 
result  Is  by  no  means  satisfactory.  The 
learned  vice  chancellor,  who  advised  the  de- 
cree, evidently  deemed  that  he  had  before 
him  evidence  that  raised  the  legal  questions 
which  he  decided.  Indeed,  his  opinion  indi- 
cates that  he  believed  that  he  had  before 
him,  not  only  the  pleadings  and  decree,  but 
also  the  evidence  taken  In  the  former  cause; 
for  he  states  facts  that  nowhere  appear  in 
proof  of  this  cause.  If  we  assume,  as  he 
did,  that  It  appeared  that  the  $15,000  paid  by 
Frisbie  to  Frederick  A.  Babcock  was  the 
price  of  lands  belonging  to  the  partners.hlr». 
a  question  is  presented  decisive  of  the  case' 
Although  the  charge  of  the  bill  was  that 
Frederick  A.  Babcock  had  paid  off  the  mort- 
gage on  his  wife's  lands  out  of  the  $lo,<XMi 
received  by  him,  the  facts  proven  lu  this 
cause  do  not  support  this  charge.  The  truth 
was  that,  shortly  after  the  receipt  of   that 
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sum,  Frederick  A.  Babcock  paid  $6,000  of  it 
to  his  son  Edward  B.  Babcock;  and  the  lat- 
ter, almost  immediately,  applied  enough  of 
that  sum  to  discharge  the  mortgage  on  bla 
mother's  lands.  It  is  suggested  by  Stand- 
Ish's  counsel  that  these  circumstances  point 
to  fraud,  and  Justify  the  Inference  of  collu- 
sion to  Invest  the  discharge  of  the  mortgage 
with  an  appearance  of  filial  generosity,  while 
in  reality  it  was  a  scheme  to  divert  partner- 
ship funds  to  an  unlawful  purpose.  But  the 
vice  chancellor  failed  to  draw  any  such  de- 
duction from  any  evidence  before  him,  and 
our  review  of  the  evidence  before  us  con- 
vinces us  that  In  so  doing  he  was  not  in 
error.  The  evidence  that  the  payment  of 
J6.000  to  Edward  was  a  payment  upon  a 
last  debt,  honestly  due,  is  uncontradicted. 
The  circumstances  supposed  to  be  suspicious 
are  explainable  by  the  near  relationship  of 
the  parties,  and  will  not  justify  an  Inference 
of  fraud.  There  is  ample  corroboration  of 
the  ability  of  the  son  to  make  the  advances 
to  his  father  out  of  which  arose  the  indebt- 
edness upon  which  the  $6,000  was  paid.*  It 
must  be  considered  as  established  that  the 
payment  was  made  upon  a  debt 'honestly 
due.  We  also  think  that  the  evidence  be- 
fore us  plainly  shows  that  the  son  received 
that  payment  without  any  knowledge  that 
the  money  paid  was  or  was  claimed  to  be 
partnership  funds;  nor  is  there  anything  dis- 
coverable in  the  evidence  which  shows  that 
he  was  put  upon  inquiry  on  that  subject 
His  evidence  is  uncontradicted  that  he  sup- 
posed the  money  thus  paid  him  was  from 
the  proceeds  of  the  sale  of  some  railroad 
bonds  and  stock  made  by  his  father. 

The  question,  then,  is  whether  Edward  B. 
Babcock  can  retain  money  paid  to  him  by 
his  father  upon  an  honest  debt,  and  received 
by  him  without  knowledge  or  notice  that  the 
money  belonged  to  a  partnership  of  which 
bis  father  was  one.  The  solution  of  this 
'jnestion  is  not  affected  by  the  subsequent 
application  of  part  of  this  money  by  way  of 
a  tfft  to  his  mother;  for,  if  Edward  had  ac- 
quired a  right  thereto,  he  could  dispose  of  it 
at  his  pleasure.  The  question  was  solved  by 
the  court  below  by  the  application  of  the 
well-settled  doctrine  of  the  law  of  partner- 
ship that  each  partner  has  a  Hen  on  partner- 
ship property  for  the  payment  of  partner- 
ship debts,  and  upon  the  surplus  after  such 
payment  for  his  share.  1  Lindl.  Partn.  {  352. 
It  was  considered  that  it  followed  from  this 
doctrine  that  one  partner  might  follow  mon- 
py  belonging  to  the  partnership  into  the 
hands  of  a  creditor  of  an  individual  partner, 
who  had  received  it  in  payment  of  his  debt 
without  knowing  that  it  was  partnership 
money,  and  might  require  such  creditor  to 
restore  the  money  so  received  to  the  part- 
nership, or  at  least  to  account  for  his  share 
Mi'reof;  and  this  decree,  if  made  upon  the 
facts  deemed  to  have  been  before  the  vice 
i  hancellor,  can  only  be  supported  upon  that 
[cujMisitlon.    There  can  be  no  doubt  that  one 


partner  cannot  give  away  partnership  prop- 
erty or  things  procured  by  partnership  mon- 
ey, and  that  the  donee  will  be  deemed  to  be 
a  trustee  for  the  partnership,  and  required  to 
account  for  such  gifts.  Shaler  v.  Trow- 
bridge, 28  N.  J.  Eq.  595;  Partridge  v.  Wells, 
30  N.  J.  Eq.  176,  31  N.  J.  Eq.  362.  Nor  can 
one  partner  give  a  partnership  obligation  In 
payment  of  his  individual  debt  without  the 
consent  of  the  other  partners,  and  it  has 
been  held  in  this  state  that  the  creditor  who 
thus  accepts  partnership  obligations  from 
one  partner  has  the  burden  cast  on  him  to 
prove  the  consent  of  the  other  partners. 
Mecutchen  v.  Kennady,  27  N.  J.  Law,  230; 
Dob  v.  Halsey,  16  Johns.  34.  Nor  can  a  part- 
ner transfer  or  create  a  lien  upon  partner-' 
ship  property  for  the  payment  of  his  Indi- 
vidual debt  to  a  creditor  who  has  knowledge 
that  the  property  so  transferred  or  pledged 
is  partnership  property.  Hatlack  v.  James, 
13  N.  J.  Eq.  126;  Clements  v.  Jessup,  36  N. 
J.  Eq.  569.  And  this  doctrine  will  apply  to 
partnership  money  paid  by  one  partner  to 
his  individual  creditor,  If  the  latter  knows 
that  the  money  belongs  to  the  partnership. 
Piercy  v.  Fynney,  L.  R.  12,  Eq.  69;  Kendal 
v.  Wood,  L.  R.  6  Exch.  243;  17  Am.  &  Eng. 
Enc.  Law,  1250;  Davis  v.  Smith,  27  Minn. 
390,  7  N.  W.  731;  Dob  v.  Halsey,  ubi  supra. 
In  the  opinion  delivered  in  the  supreme  court 
In  Mecutchen  v.  Kennady,  ubi  supra,  Chief 
Justice  Green  indicated  his  approval  of  the 
doctrine  declared  by  the  supreme  court  of 
the  United  States  in  Rogers  v.  Batchelor, 
12  Pet  221.  That  doctrine  was  that  a  part- 
ner could  not  apply  partnership  property  to 
the  payment  of  his  Individual  debt,  so  that 
the  title  of  the  partnership  thereto  would  be 
divested,  even  if  the  individual  creditor  was 
ignorant  that  the  property  received  by  him 
belonged  to  the  partnership.  Mr.  Justice 
Story,  who  delivered  the  opinion  in  that  case, 
put  the  doctrine  upon  the  ground  that  the 
true  question  was  whether  the  title  to  the 
property  had  passed  from  the  partnership 
to  the  individual  creditor.  The  reasoning  is 
that  the  Implied  agency  of  one  partner  to 
dispose  of  partnership  property  extends  only 
to  its  disposition  for  partnership  purposes, 
and  not  to  Its  application  to  the  purposes  of 
one  of  the  partners.  An  individual  creditor, 
receiving  property  upon  his  debt  may,  by 
Inquiry,  discover  the  title  of  his  debtor,  who 
thus  applies  such  property,  and  may  in  this 
mode  be  chargeable  with  the  knowledge 
which  would  be  acquired  upon  such  inquiry. 
But  if  this  doctrine,  supported  by  such  au- 
thority, be  admitted  to  be  correct  (as  to 
which  no  opinion  need  be  expressed),  the 
question  remains  whether  it  applies  when  a 
partner  uses,  not  property,  but  money  of  the 
partnership,  In  the  discharge  of  his  indi- 
vidual debt  In  my  judgment  there  Is  a 
marked  distinction  between  the  two  cases. 
This  results,  not  from  the  old  notion  that 
money  has  no  "earmark."  but  because 
ey  has  the  quality  of  currency,  passing 
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hand  to  hand  in  all  bona  fide  transactions, 
without  the  necessity  of  Inquiry  on  the  part 
of  him  who  receives  it  as  to  the  title  of  the 
party  who  pays  It  When  property  thus 
passes,  the  recipient  may  be  put  upon  in- 
quiry as  to  its  title;  when  money  thus  passes, 
no  inquiry  is  required.  In  the  former  case 
the  knowledge  which  inquiry  would  produce 
would  charge  the  recipient;  in  the  latter 
case  nothing  but  actual  knowledge  will 
charge  him.  It  was  forcibly  said  by  Lord 
Justice  Pry  in  Insurance  Co.  v.  Wbipp,  26 
Ch.  Div.  482,  that  "the  proposition  that  mon- 
ey obtained  by  fraud  can  be  followed  into 
the  hands  of  persons  who  take  it  in  satisfac- 
tion of  a  bona  fide  debt  without  notice  is,  in 
our  Judgment,  devoid  of  support  from  prin- 
ciple or  authority."  Perry,  Trusts,  i  837; 
Lewln,  Trusts,  {  892. 

The  result  Is  that,  if  this  case  appeared 
before  us  as  it  seems  to  have  appeared  to  the 
vice  chancellor,  In  my  judgment  bis  conclu- 
sion was  erroneous,  and  the  decree  made 
thereon  cannot  be  supported.  It  has  been 
deemed  best  to  state  this  conclusion,  as  the 
contrary  view,  expressed  in  the  court  below, 
will  tend  to  greatly  limit  dealings  with  per- 
sons who  are  copartners.  If  a  creditor  of  any 
individual  partner  cannot  retain  money  paid 
upon  his  debt  if  the  money  so  paid  was  in 
fact  partnership  money,  although  not  known 
to  be  so  by  the  creditor  receiving  it,  dealings 
with  individual  partners  will  be  seriously 
affected.  For  the  reasons  above  set  forth, 
the  decree  must  be  reversed,  with  costs. 


DODSON  et  al.  v.  SEVERS. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

Nov.  1&  1895.) 

Equity — Jurisdiction  op  Claim  against  Decs- 
dent's  Estate. 

1.  A  creditor  who  has  failed  to  present  his 
claim  to  the  executors  of  his  debtor  within  the 
time  limited  by  the  orphans'  court  cannot  ap- 
ply to  the  court  of  chancery  to  have  certain  be- 
quests and  devises  subjected  to  his  claim,  It 
appearing  in  his  bill  that  on  final  settlement 
there  was  a  large  residue  left  in  the  hands  of 
the  executors. 

2.  Defects  in  the  proceeding  commented  on. 
(Syllabus  by  the  Court.) 

Appeal  from  court  of  chancery. 

Bill  by  Truman  M.  Dodson  and  Charles  M. 
Dodson,  surviving  partners  of  Weston,  Dod- 
son &  Co.,  against  James  Severs  and  George 
Price,  surviving  executors  of  the  will  of  James 
Taylor,  deceased,  and  others,  for  an  injunc- 
tion, accounting,  the  appointment  of  a  receiv- 
er, and  other  relief.  From  the  decree  render- 
ed (30  Atl.  477),  plaintiffs  appeal.    Affirmed. 

John  H.  Backes,  for  appellants.  W.  M. 
Launing,  for  appellee. 

BEASLEY,  C.  J.  This  case  Is  before  the 
court  on  an  appeal  from  a  decree  sustaining 
a  demurrer  by  James  Severs,  the  respondent, 
who  was  one  of  several  defendants  in  the 


court  of  chancery.  The  general  aspect  < 
bill  is  this:  The  complainants  in  the 
below  are  creditors  at  large  of  the  esti 
the  late  James  Taylor,  and,  In  lay  in 
ground  of  this  proceeding,  they  allege  th 
executors  of  his  estate  settled  their  ae< 
finally  In  the  orphans'  court,  having  ob 
a  decree  that  all  creditors  who  had  not 
In  within  the  time  limited  by  a  rule 
taken  and  published  should  be  barred, 
further  declare  that  they  did  not  present 
claim  now  In  question  with  the  exe 
within  two  years  after  this  final  settl 
and  decree.  It  likewise  appears  that, 
the  executors  thus  settled,  they  charged 
selves,  after  the  payment  of  all  debts, 
a  balance  of  $61,399.00;  and  what  b 
of  this  sum  is  not  told.  The  demand  i 
to  be  enforced  is  less  than  one-fourth  c 
amount.  That  being  the  situation,  the 
plainants  exhibited  this  bill  for  the  pi 
of  compelling  the  executors  to  take  poes 
of  certain  personal  property  that  was  si 
ly  bequeathed  to  the  widow  and  grandc 
ter  of  the  testator,  and  to  sell  a  certain 
of  land  that  the  will  directed  to  be  so 
the  benefit  of  certain  members  of  his 
lly,  among  whom  the  proceeds  were  to 
vided.  This  is  the  entire  scope  of  the 
plaint,  with  the  exception  that  it  praj 
removal  of  the  executors  from  their 
without  assigning  anything  to  Justify  a 
so  rigorous. 

It  should  be  observed  that  this  bill  do 
call  for  an  examination  of  the  state  < 
assets  of  the  estate,  or  even  attempt  to 
why  It  is  necessary  to  resort  to  the  p 
course  of  law.  Regarding,  then,  this  1 
this,  Its  general,  aspect,  It  Is  deemed 
manifest  that  It  stands  upon  a  tbeorj 
has  no  foundation  in  law  or  equity.  The 
ory  is  nothing  but  this:  That  a  credito 
fails  to  put  in  his  account  before  the  i 
ment  of  the  estate  In  the  orphans'  court  c 
his  bill  to  have  his  debt  paid  out  of  any 
cy  or  devise  he  may  select,  and  this  w 
any  reference  to  the  amount  of  prima 
sets  which  have  been  or  which  rema 
the  hands  of  the  executor.  The  genera 
Is  that  the  personal  property  undisposed 
the  testator  must  be  applied  before  the  ' 
bequeathed  or  the  land  devised  can  1 
soiled  to;  but  the  theory  In  question  it 
structed  on  the  basis  that  the  credit< 
fusing  to  subject  his  claim  to  the  onJ 
course  of  administration  occupies  the  va 
ground  of  being  possessed  of  the  preroj 
to  disregard  the  equitable  rules  touchic 
marshaling  the  assets  in  the  payment  < 
dinary  creditors.  He  can  appropriate  wl 
er  devise  or  bequest  he  may  select  ' 
Is  nothing  in  our  laws  to  warrant  si 
contention,  and  the  bill  Is  therefore  d< 
rable  for  that  reason. 

There  are  other  defects  In  this  bill 
appear  to  have  escaped  notice.  The  clu 
lor,  In  his  opinion,  says:  "The  bill  states 
the  remaining  personalty  was  bequeathe 
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solntely  to  Mrs.  Taylor,  with  the  proviso  added 
that  If  she  should  die  Intestate,  leaving  part 
of  It  undisposed  of,  then  his  executors  were 
to  convert  it  into  money,  and  distribute  It 
This  statement  of  the  will  shows  an  absolute 
gift  for  an  indefinite  time,  with  unlimited 
power  of  alienation.  Such  a  gift  Is  construed 
to  carry  to  its  recipient  the  absolute  owner- 
ship, and  a  gift  of  that  which  remains  un- 
disposed of  over  is  void."  There  can  be  no 
doubt  of  the  view  thus  expressed,  and  it  is 
established  by  the  authorities  cited.  The  sta- 
tus, therefore,  in  this  respect,  is  that  the  per- 
sonalty in  question  passed,  on  the  death  of 
Mrs.  Taylor,  to  her  personal  representative, 
and  yet  he  has  not  been  made  a  party  to 
the  suit  No  decree  could  be  made  In  this  re- 
spect In  the  absence  of  such  a  necessary 
party. 

So,  also,  with  regard  to  the  tract  of  land 
mentioned  in  the  bill.  The  title  is  in  the  heirs 
at  law  of  James  Taylor,  the  testator,  a  power 
of  sale  merely  being  given  to  the  executor; 
and  who  such  heirs  are  is  not  shown,  and  the 
court  could  not  divert  them  of  title  in  their 
absence. 

None  of  the  foregoing  views  are  embraced 
in  the  brief  of  the  counsel  of  the  respondent. 
Had  they  been  suggested  In  the  court  below, 
it  is  probable  that  the  decree  would  have  had 
a  wider  scope;  but,  as  the  case  stands  in  this 
appeal,  all  that  this  court  can  do  is  to  affirm 
the  decree  as  it  appears  .upon  the  record. 


MYERS  v.  HOLBORN. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

Nov.  20.  1805.) 

Phtsicians— Liability  ton  another  Physician's 

Act— Actios  for  Death  by  Wrono- 

fol  Act— Who  may  Maintain.' 

1.  M.,  a  practicing  physician,  promised  H. 
to  attend  his  wife  at  her  confinement.  In- 
stead of  doing  so,  however,  he  sent  P.,  another 
physician,  in  his  stead,  who,  by  his  unskillful- 
ness,  caused  the  death  of  the  child.  The  shock 
from  the  child's  death  was  such  as  to  seriously 
affect  the  health  of  the  mother,  thereby  depriv- 
ing H.  of  her  society  and  services,  and  causing 
him  to  incur  expenses  to  which  he  would  not 
otherwise  have  been  put.  Held,  that  P.,  being 
engaged  in  a  distinct  and  independent  occupa- 
tion of  his  own,  was  not  the  servant  or  agent 
of  M.  in  this  matter,  and  that,  therefore,  M. 
was  not  liable  for  his  unskillful  or  negligent 
acts. 

2.  No  action  will  lie,  In  this  state,  for  an 
injury  caused  by  the  death  of  a  human  being, 
except  that  which  is  given  by  the  act  of  March 
3,  1848  (Revision,  p.  294),  to  the  personal  rep- 
resentatives of  the  decedent,  for  the  purpose  of 
recovering,  for  the  benefit  of  the  widow  and 
next  of  kin,  the  pecuniary  loss  which  they  have 
suffered  by  snch  death. 

3.  The  case  of  Grosso  v.  Railroad  Co.,  13 
Atl.  233,  50  N.  J.  Law,  317,  approved. 

(Syllabus  by  the  Court) 

Error  to  circuit  court,  Hudson  county;  Llp- 
plncott,  Judge. 

Action  by  Frank  Holborn  against  Samuel 
I.  Myers.  Plaintiff  had  judgment,  and  de- 
fendant brings  error.     Reversed. 


Collins   &  Corbln,    for  plaintiff   In   error. 
William  H.  Speer,  Jr.,  for  defendant  In  error. 

OUMMERE,  J.  This  writ  of  error  brings 
up  for  review  a  judgment  of  the  Hudson  cir- 
cuit court  rendered  in  favor  of  Holborn,  the 
plaintiff  below,  and  against  Myers,  the  de- 
fendant below.  The  principal  facts  which 
were  proved  at  the  trial  of  the  cause  are  as 
follows:  The  defendant,  a  practicing  physi- 
cian of  the  city  of  Bayonne,  promised  the 
plaintiff,  who  resided  in  that  city,  to  attend 
his  wife  professionally  during  her  confine- 
ment. A  short  time  before  that  event  took 
place  he  left  the  city  for  a  three-days  vaca- 
tion; having  first  visited  the  wife  of  the 
plaintiff,  and  made  an  examination  of  her 
condition,  from  which  he  concluded,  as  he  In- 
formed her,  that  his  services  would  not  be 
needed  for  a  few  days.  Before  his  return, 
however,  she  was  confined.  The  plaintiff, 
when  his  wife's  travail  came  on,  telephoned 
to  the  house  of  the  defendant  for  him  to 
come  at  once;  and  In  response  to  this  mes- 
sage one  Dr.  P.  arrived,  stating  that  Dr. 
Myers  was  out  of  town,  and  that  he  repre- 
sented him,  and  proceeded  to  take  charge  of 
the  case,  and  to  deliver  the  plaintiff's  wif* 
of  her  child,  without  any  objection  being 
made.  It  was  not  suggested  that  his  treat- 
ment of  the  wife  was  unskillful,  but  evidence 
was  offered  to  show  that  after  the  birth  of 
the  child  he  Improperly  severed  the  umbilical 
cord  so  close  to  its  body  that  It  was  Impossi- 
ble afterwards  to  tie  it,  and  that  the  child 
consequently  died,  In  a  short  time,  of  umbili- 
cal hemorrhage.  The  shock  caused  by  her 
child's  death  under  these  circumstances,  It 
was  testified,  so  affected  the  mother  as  to 
seriously  Injure  her  health,  and  render  her 
an  Invalid  for  many  months,  thereby  depriv- 
ing the  plaintiff  of  her  services  and  compan- 
ionship, and  making  It  necessary  for  him  to 
incur  expenses  which  he  would  not  other- 
wise have  been  called  upon  to  meet;  and  this 
suit  was  brought  to  recover  compensation  for 
such  loss  of  services  and  companionship,  and 
for  such  expenses,  on  the  theory  that  Dr.  P. 
was  the  agent  and  representative  in  this  mat- 
ter of  the  defendant,  and  that,  therefore,  he 
was  legally  liable  for  these  results  of  Dr.  P.'b 
unsklllfulness.  The  trial  judge  adopted  this 
theory,  advanced  on  behalf  of  the  plaintiff, 
in  his  charge  to  the  jury,  and  so  instructed 
them.  In  this,  it  seems  to  me,  there  was  an 
error.  Dr.  P.  and  the  defendant  were  each 
of  them  practicing  physicians  of  this  state, 
having  no  business  connection  with  one  an- 
other, except  that  Dr.  P.  was  attending  the 
patient  of  the  latter  while  he  was  temporari- 
ly absent.  Even  if  It  be  admitted,  therefore, 
that  Dr.  P.  was  employed  by  the  defendant 
to  attend  upon  the  wife  of  the  plaintiff,  that 
fact  did  not  render  the  defendant  liable  for 
his  neglect  or  want  of  skill  in  the  perform- 
ance of  this  service,  for  an  examination  of 
the  authorities  will  show  that  a  pajtf-  — 
ploying  a  person  who  follows  a  dir 
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Independent  occupation  of  his  own  Is  not  re- 
sponsible for  tbe  negligent  or  improper  acts 
of  tbe  other.  Laugher  v.  Pointer,  5  Barn.  & 
O.  547;  Milligan  t.  Wedge,  4  Perry  &  D. 
714;  De  Forrest  t.  Wright,  2  Mich.  368; 
Wood,  Mast  &  Serv.  8  311. 

But  even  if  I  had  reached  the  conclusion 
that  Dr.  P.  was  tbe  agent  of  tbe  defendant, 
in  his  attendance  upon  the  wife  of  the  plain- 
tiff, I  should  nevertheless  consider  that  there 
could  be  no  recovery  in  this  case  for  tbe 
losses  sustained  by  tbe  plaintiff.  He  does 
not  complain  that  his  wife  was  unskillfully 
treated  by  Dr.  P.,  and  that  be  thereby  lost 
her  services  and  companionship,  and  incurred 
expenses  on  that  account  to  which  he  would 
not  otherwise  have  been  put  His  claim  is 
that  such  unskillfulness  caused  tbe  death  of 
his  child,  and  that  tbe  shock  of  Its  death 
caused  the  sickness  of  tbe  mother,  with  the 
consequent  deprivation  of  her  services  and 
society,  and  the  increase  of  his  expenses. 
The  gravamen  of  the  action,  it  will  be  per- 
ceived, is  tbe  death  of  the  child;  and  the  in- 
jury sustained  by  the  father,  for  which  dam- 
ages are  sought  to  be  recovered,  is  the  result 
of  that  death.  Since  tbe  decision  of  the  su- 
preme court  in  the  case  of  Grosso  v.  Railroad 
Co.,  50  N.  J.  Law,  317,  13  Atl.  233,  it  has 
been  considered  as  settled  law  in  this  state 
that  no  action  will  lie  for  an  injury  caused 
by  the  death  of  a  human  being,  with  the  ex- 
ception of  that  provided  by  tbe  act  of  March 
3,  1848  (Revision,  p.  294),  which  permits  a 
recovery  by  the  personal  representatives  of 
tbe  decedent,  for  tbe  benefit  of  the  widow  and 
next  of  kin,  of  the  pecuniary  loss  resulting 
to  them  from  such  death.  The  decision  in 
that  case  was  rendered  after  a  careful  and 
exhaustive  consideration,  and  the  views  ex- 
pressed by  Magie,  J.,  in  delivering  the  opin- 
ion of  the  court  must  be  accepted  as  a  correct 
exposition  of  the  law  on  that  subject  The 
Judgment  of  the  circuit  court  should  be  re- 
versed. 


SMITH  v.  VAN  SOIVER  et  al. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  21.  1895.) 

Injury  to  Emplote— Contributory  Xeoliqexoe. 

The  plaintiff  was  engaged  in  taking 
bricks  and  mortar,  by  an  elevator,  up  into  a 
building  being  erected  by  a  contractor  or  a 
subcontractor  of  the  defendants,  who  were  the 
owners  of  the  building  and  the  elevator.  The 
plaintiff  was  employed  by  the  contractor  or  sub- 
contractor; and  after  the  elevator  had  been 
unloaded  by  means  of  a  wheelbarrow  operated 
by  the  plaintiff,  on  and  along  a  narrow  plank 
leading  from  the  elevator  to  the  scaffolding, 
where  other  workmen  were  engaged,  he  walked 
hurriedly  backward  along  the  plank,  without 
looking  to  see  whether  the  elevator  had  descend- 
ed or  not,  and  fell  into  and  down  the  shaft,  and 
was  injured.  Held,  that  his  conduct  was  Buch 
that  he  was  chargeable  with  negligence  con- 
tributing to  his  injury,  such  as  debarred  him 
from  a  recovery  of  damages  for  his  injuries, 
whatever  negligence  may  have  existed  arising 


from  other  sources  in  sending  the  elevator  down 
at  the  time  when  it  descended. 
(Syllabus  by  the  Court.) 

Error  to  circuit  court,  Camden  county;  Sill- 
ier, Judge. 

Action  by  George  Smith  against  Joseph  B. 
Van  Sciver  and  another.  Judgment  for  de- 
fendants.    Plaintiff  brings  ■error.    Affirmed. 

John  W.  Westcott  and  Francis  D.  Weaver, 
for  plaintiff  in  error.  Henry  S.  Scovel,  for  de- 
fendants in  error. 

LIPPINCOTT,   J.     The  plaintiff   In   error 
sued  the  defendants  to  recover  damages  for 
personal  injuries,  alleged  to  have  been  received 
by  him  in  falling  down  the  shaft  of  an  eleva- 
tor in  the  building  of  the  defendants.     The  de- 
fendants were  engaged  in  the  erection  of  an 
addition  to  a  building,  owned  by  them,  on  Fed- 
eral  street   In  the  city  of  Camden,'   in    this 
state.    One  Finley,  as  a  contractor  or  subcon- 
tractor of  the  defendants,  was  constructing  the 
1  brickwork  of  this  addition.     Tbe  plaintiff  was 
:  engaged  as  one  of  tbe  workmen  of  Finley,  in 
I  taking  brick  and  mortar  up  into  the  building 
I  by  an  elevator,  which  had  been  constructed  by 
i  the  defendants  in  the  building.     The  defend- 
1  ants  were  also  at  times  using  the  elevator  for 
other  purposes,  and  they,  by  such  use,  had  to 
some  extent  interfered  with  or  delayed  Finley 
in  his  work.    On  May  12,  1890,  the  day  of  tbe 
|  accident  and  injury  to  the'  plaintiff,  Finley 
I  had  remonstrated  against  this  Interference  and 
!  delay;  and  one  of  the  defendants,  In  tbe  pres- 
!  ence  of  the  plaintiff,  told  Finley  to  go  ahead 
|  with  his  work,  and  that  he  should  not  be  fur- 
l  ther  disturbed  In  the  use  of  the  elevator.    Fin- 
j  ley  then  directed  the  plaintiff  to  proceed  with 
!  its  use  in  the  work  of  carrying  bricks  and  mor- 
I  tar  up  into  the  building.    The  bricks  and  mor- 
!  tar  were  taken  up  In  loads  on  the  elevator. 
;  and  then  taken  out  in  a  wheelbarrow,  along 
i  and  on  a  narrow  plank,  to  the  scaffolding,  on 
which  other  workmen  were  engaged.    On  this 
day,  after  the  last  load  was  taken  up,  tbe 
plaintiff  proceeded  in  tbe  usual  manner  to  take 
it  from  the  elevator,  along  this  narrow  plank, 
to  the  scaffold;  and,  after  emptying  tbe  last 
wheelbarrow  load,  he,  without  looking  to  see 
if  the  elevator  was  still  there,  walked  back- 
ward, hurriedly,  along  tbe  plank,  and  into  the 
elevator  shaft;  the  elevator,  for  some  purpose 
or  other,  having  descended.     It  does  not  ap- 
pear by  the  evidence  whether  the  elevator  was 
lowered  by  the  workmen  of  the  defendant  or 
the  workmen  under  Finley.    The  only  evi- 
dence in  the  case  is  that  of  tbe  plaintiff,  and  it 
is,  in  substance,  that  this  was  his  last  load  for 
the  day;  that  he  looked  at  the  hour,  and  saw 
that  It  was  about  time  to  quit;   that  be  had 
but  a  few  minutes  to  get  down,  and  clean  up. 
and  get  away  on  time;  and  that  he  came  hur- 
rying backward  along  the  plank,  thinking  that 
everything  was  all  right,  and  backed  Into  the 
shaft  of  the  elevator.     In  his  evidence  bo  em- 
phasizes the  fact  that  he  was  hurrying  Kick- 
ward.     The  plaintiff  was  seriously  injured. 
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The  trial  Justice,  upon  these  facts,  determined 
that  the  plaintiff  was  guilty  of  negligence  con- 
tributing to  his  injury,  and,  on  motion  of  coun- 
sel for  defendants,  directed  a  judgment  of  non- 
suit to  be  entered.  The  plaintiff,  by  his  writ 
of  error,  seeks  a  reversal  of  this  judgment. 

A  discussion  of  the  question  of  whether  the 
defendants  were  guilty  of  any  neglect  of  their 
duty  to  the  plaintiff,  contributing  to  his  in- 
jury, seems  to  be  entirely  useless.   There  ex- 
ists no  phase  of  the  case  as  presented  under 
which  the  plaintiff  can  be  entitled  to  a  recov- 
ery.   Whatever  relations,  arising  out  of  the 
facts,  subsisted  between  him  and  the  defend- 
ants, he  was  bound  to  exercise  reasonable  care 
in  his  conduct  to  avoid  injury,  and  a  failure 
on  his  part  to  exercise  that  degree  of  care,  re- 
sulting in  injury,  leaves  him  remediless.    He 
was  in  no  event  insured  against  accident  and 
injury,  and  his  own  evidence  reveals  that,  in 
the  presence  of  dangers  obvious  and  insepara- 
ble from  his  occupation  and  position,  he  was 
guilty  of  a  high  degree  of  carelessness,  con- 
tributing directly  to  the  accident  by  which  he 
injured.     His  conduct  on  this  occasion 
i  such  as  would  be  condemned  as  negligent 
by  men  of  ordinary  care  and  prudence;  and 
contributing,  as  it  did,  to  his  injury,  under 
principles  well  established  In  this  state,  he  is 
debarred  from  a  recovery.    If  he  had  not  been 
negligent,  he  would  not  have  received  any  In- 
jury from  negligence  arising  from  any  other 
source.     Railroad  Co.  v.  Moore,  24  N.  J.  Law, 
824;    Express  Go.  v.  Nichols,  33  N.  J.  Law, 
434;    Railroad  Co.  v.  Righter,  42  N.  J.  Law, 
180;    Railroad  Co.  v.  Matthews,  36  N.  J.  Law, 
531;    Railroad  Co.  v.  Toffey,  38  N.  J.  Law, 
325;    Smith  v.  Irwin,  51  N.  J.  Law,  507,  18 
AtL  852;  Gaffney  v.  Brown,  150  Mass.  479,  23 
N.  EL  233;   Beach,  Contrib.  Neg.  I  301.    The 
judgment  of  nonsuit  must  be  affirmed. 


FATH  et  ux.  v.  THOMPSON. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

Nov.  18.  1895.) 

Thai. — Ixsthcctions—  Reuses  ow  Evidbhcb  — 
Waiving  Error. 
X.  The  court,  in  the  trial  of  an  issue,  is  not 
required  to  rule  upon  abstract  questions,  not 
dispositive  of  the  rights  of  the  parties.  '  If  the 
real  issue  be  pointed  out  to  the  jury,  the  judg- 
ment will  not  be  disturbed  because  of  the  judi- 
cial refusal  to  adopt  some  particular  mode  of 
presenting  the  issue,  or  to  give  conclusive  effect 
to  otherwise  faultless  legal  formula;  applicable 
to  a  group  of  facts  isolated  from  the  rest  of  the 


2.  Whether  testimony  shall  be  ruled  upon 
before  it  is  actually  delivered  is  a  matter  that 
rests  in  sound  judicial  discretion. 

3.  Where  testimony  has  been  given  without 
objection,  and  no  motion  to  strike  out  has  been 
made,  acquiescence  in  its  introduction  will  be 
presumed. 

(Syllabus  by  the  Court.) 

Error  to  supreme  court. 

Action  by  William  J.  Thompson  against 
Frank  Fatb.  and  wife.  Plaintiff  had  judg- 
ment, and  defendants  bring  error.    Affirmed. 


D.  J.  Fancoast,  for  plaintiffs  In  error.  Al- 
fred Hugg,  F.  A.  Rex,  and  G.  M.  Robeson, 
for  defendant  in  error. 

GARRISON,  J.  This  Is  an  action  of  eject- 
ment brought  by  Thompson  against  Fath  for 
the  possession  of  a  narrow  strip  of  land  ly- 
ing along  the  river  Delaware,  at  Gloucester 
City,  and  forming  the  easterly  bank  of  the 
river  at  that  point.  The  locus  has  as  its  west- 
ernmost boundary  a  stone  wall,  upon  the 
westerly  face  of  which  the  river  Delaware 
marks  high  water.  Possession  of  this  ripa 
is  claimed  by  Thompson,  the  plaintiff,  as  the 
grantee  of  William  Hugg,  the  elder,  by  vir- 
tue of  sundry  conveyances  of  the  "Fishery," 
which  the  said  Hugg  owned  in  connection 
with  the  land  that  extended  along  and  back 
from  the  river.  To  this  same  grantor  the  de- 
fendant Fath  traces  his  right,  claiming  title 
through  mesne  conveyances  of  land  so  owned 
by  the  elder  Hugg.  A  common  source  of  ti- 
tle existing,  the  question  In  controversy  Is 
whether  the  locus  passed  with  the  Fishery 
to  the  plaintiff,  or  by  other  conveyances  to 
the  defendant.  Judgment  having  been  en- 
tered for  the  plaintiff  upon  the  verdict  ren- 
dered at  the  trial,  the  defendant  below  brings 
up  with  his  writ  of  error  a  bill  of  excep- 
tions covering  certain  rulings  made  upon  the 
admission  of  testimony,  many  portions  of  the 
charge  of  the  trial  court,  as  well  as  Its  re- 
fusal to  rule  and  to  charge  as  requested  by 
the  counsel  for  the  plaintiff  In  error. 

An  examination  of  the  exceptions  upon 
which  error  has  been  assigned  discloses  a 
diversity  of  legal  view  concerning  the  course 
pursued  at  the  trial  that  is  fundamental  in  Its 
character.  Of  31  assignments  of  error,  more 
than  one-half  have  reference  to  motions  ad- 
dressed to  the  trial  court  requiring  that  ques- 
tions dispositive  of  the  issue  between  the 
parties  be  disposed  of  by  the  court  by  rul- 
ing as  to  the  force  and  effect  of  documentary 
proof,  or  by  the  direction  of  a  verdict  in  favor 
of  the  plaintiff  In  error.  Inasmuch  as  the 
course  pursued  was  contrary  to  these  re- 
quests, and  resulted  in  submitting  to  th'e  Jury 
the  several  matters  raised  by  the  exceptions, 
it  is  evident  that  the  judgment  recovered  can 
rest  upon  nothing  less  than  a  distinct  af- 
firmance of  the  legal  propriety  of  the  judicial 
conduct  in  this  respect  The  nature  of  the 
controversy  was  as  follows:  The  plaintiff 
below  showed  In  William  Hugg,  the  elder,  title 
in  fee  simple  to  land  bounded  on  the  west 
by  the  river  Delaware,  and  also  such  title 
to  a  fishery  In  the  river  as  was  susceptible 
of  private  ownership.  He  then  showed  that 
upon  the  death  of  Hugg  all  of  the  saiu  real 
estate  was  partitioned  among  bis  children  and 
grandchildren  by  proceedings  in  the  orphans' 
court  of  the  county  of  Gloucester.  The  rec- 
ord constituting  this  partition  was  admitted, 
and  called  "Division  of  the  Hugg  Estate." 
From  this  it  appeared  that  the  commission- 
ers, in  making  the  division,  had  set  off  and 
allotted  to  each  of  the  shares  a  lot  or  lots  of 
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land  in  severalty,  and  that  to  all  the  heirs. 
In  common  and  in  undivided  proportional 
parts,  they  had  assigned  and  set  off  "all  the 
residue  and  remainder  of  the  real  estate  held 
in  fee  simple  by  said  William  Hugg,  me 
elder,  consisting  of  the  Fishery  and  two  lots 
of  land  laid  off  for  the  use  of  the  same,  as 
mentioned  and  numbered  on  the  map  here- 
to annexed."  The  two  lots  of  land  herein 
mentioned  do  not  concern  the  present  con- 
troversy; but  the  Fishery,  as  assigned  and 
set  off  by  this  conveyance,  included,  the 
plaintiff  contends,  a  strip  of  shore  land  ex- 
tending back  from  high  water  to  the  land 
Bet  off  in  severalty,  which  line  would  tnos 
constitute  at  once  the  westerly  limit  of  the 
lots  set  off  In  severalty  and  the  "base  line" 
of  the  Fishery.  The  commissioners  concluded 
their  report  by  certifying  that  "the  foregoing 
are  all  the  lands  and  real  estate  of  the  said 
William  Hugg,  the  elder,  deceased,  held  in 
fee  simple  in  the  said  county  of  Gloucester, 
and  known  unto  us,  whereof  we  could  make 
division."  The  lots  set  off  In  severalty  were 
described  by  the  commissioners  by  metes  and 
bounds,  and  upon  the  map  filed  by  them  are 
delineated  by  a  line  to  the  east  of,  and  not 
coincident  with,  the  river,  as  shown  on  the 
map.  The  strip  of  land  thus  shown  between 
the  river  and  the  lots  set  off  in  severalty  is 
claimed  by  the  plaintiff  below  as  grantee  of 
the  tenants  in  common,  to  whom,  he  contends, 
it  was  allotted  by  the  commissioners  as  rail 
estate  following  the  Fishery,  and  not  Included 
in  any  conveyance  In  severalty.  It  is  amply 
established  that  whatever  title  in  common  the 
Hugg  heirs  got  by  this  division  is  gathered 
up  In  the  plaintiff  below,  while  the  title  In 
severalty  to  those  lots  that,  if  extended  to 
the  river,  would  cover  the  locus,  is  in  the  de- 
fendant Fath.  A  controlling  question  there- 
fore, was  whether  this  title  In  severalty  went 
to  the  water;  the  case  of  the  plaintiff  be- 
low resting  in  part  upon  the  failure  of  any 
description  of  the  land  in  severalty  to  call 
for  the  river,  or  by  necessary  or  even  admis- 
sible implication  to  go  to  the  water's  adge. 
The  stone  wall  that  now  constitutes  the  west- 
ernmost boundary  of  the  locus  in  quo  was 
erected  in  1846  or  1847,  and  does  not  affect 
the  questions  of  law  now  under  review. 

The  Hugg  division,  in  fixing  the  western- 
most line  of  those  titles  through  which  the  de- 
fendant below  makes  his  claim,  uses  this  lan- 
guage, viz.:  "Beginning  at  a  stake  on  the 
bank  of  the  river,  standing  north,  5  degrees 
east,  11  links  from  a  poplar  tree  marked  as 
a  witness,  and  runs  thence,"  etc.,  "to  the 
place  of  beginning."  It  is  clear  that  this  is 
not  a  call  for  the  river.  The  commissioners' 
map  shows  a  tree,  and  refers  to  a  stone  an- 
swering this  description,  both  of  which  are 
in  the  line  of  the  lots  conveyed,  and  not 
shown  as  being  in  or  on  the  river  itself. 
There  was  also  oral  testimony  as  to  the  loca- 
tion and  history  of  the  poplar  tree,  from  which 
differing  inferences  as  to  the  position  of  the 
stake  might  be  drawn.    Upon  the  Hugg  di- 


vision, therefore,  standing  alone,  the  question 
whether  the  locus  was  included  in  the  lauds 
set  off  in  severalty,  or  whether  it  went  with 
the  residue,  to  be  held  In  common,  could  not 
have  been  decided  by  the  court  adversely  to 
the  title  that  ran  back  to  the  tenancy  in  com- 
mon. The  submission  to  the  jury  of  the 
plaintiff's  claim  in  this  respect  was  not  only 
proper,  but  was  the  only  possible  way  of  dis- 
posing of  the  testimony  he  had  offered.  As- 
suming that  It  was  a  question  for  the  jury 
whether,  by  the  Hugg  division,  the  locus 
went  to  the  grantors  of  the  plaintiff,  or  to 
those  of  the  defendant,  all  questions  upon 
documentary  testimony  arising  in  the  courses 
of  these  two  chains  of  title  must,  if  admitted 
at  all,  be  treated  either  as  transmitting  title 
to  one  party  or  the  other,  or  else  as  limiting  or 
interpreting  the  title  so  transmitted,  either 
by  estoppel,  admission,  or  practical  location. 
Apart  from  these  purposes,  the  language  of 
mesne  conveyances  could  be  possessed  of  no 
legal  efficacy  to  Increase  the  estate  of  a 
grantee  by  terms  of  description  more  exten- 
sive than  the  title  possessed  by  the  grantor. 
This  was  the  theory  consistently  applied  by 
the  court  below.  The  testimony  of  the  plain- 
tiff tended  to  show  continuous  user  In  the 
chain  of  his  title,  In  harmony  with  his  con- 
tention as  to  the  effect  of  the  Hugg  division. 
On  the  other  hand,  the  defendant  was  per- 
mitted to  prove  his  title,  and  to  offer  proof 
with  respect  to  the  language  used,  which  he 
contended  was  in  some  instances  distinct  calls 
for  the  river  Delaware  at  the  locus  in  qno. 

The  chain  of  title  thus  adduced  Included  a 
deed  from  the  tenants  in  severalty  to  Arthur 
Powell  in  1833,  in  which,  beginning  at  a  cor- 
ner fixed  with  relation  to  the  poplar  tree,  the 
words,  "thence  along  the  edge  of  the  Dela- 
ware river,"  are  used;  also  a  deed  from  said 
Powell  to  Charles  Robb  in  1S44,  which  calls 
for  "a  corner  on  the  shore  of  the  river  Dela- 
ware, and  thence  along  said  river,"  etc.;  and 
also  the  deed  by  which  th«  Robb  title  was 
conveyed  by  metes  and  bounds  to  Mrs.  Fatb. 

In  addition  to  these,  sundry  other  convey- 
ances of  interests  in  the  Fishery  were  intro- 
duced, in  which  the  terms  "in  the  Delaware 
river,"  and  "adjacent  to  the  shore,"  etc.,  are 
employed. 

Upon  the  refusal  of  the  trial  court  to  give 
any  binding  force  to  the  language  of  these 
conveyances  otherwise  than  as  instruments 
of  proof,  to  be  considered  by  the  jury  In  con- 
nection with  the  initial  partition  of  the  Hugg 
estate,  rests  the  entire  group  of  exceptions 
now  under  review.  After  careful  considera- 
tion, the  course  pursued  by  the  judge  who 
tried  the  cause  meets  with  our  unqualified  ap- 
proval. It  was  not  only  the  proper  mode  of 
directing  the  trial,  but  was  even  more  favor- 
able to  the  defendant  than  would  have  been 
the  only  other  course  open  to  the  court,  viz. 
a  direction  to  the  Jury  to  the  effect  that  in  the 
state  of  the  proofs  the  defendant's  prede- 
cessors In  title  could  not,  by  adding  to  the 
descriptive  terms  of  their  conveyances,   en- 
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large  the  boundaries  of  the  land  conveyed  so 
as  to  give  to  their  grantees  more  than  the 
grantors  themselves  received  from  the  source 
which  lay  at  the  Inception  of  their  title,  viz. 
the  Hugg  division. 

It  is  true  that  certain  of  the  requests  to 
charge  were  based  upon  the  language  of  con- 
veyances which,  in  the  Isolated  state  thus  pre- 
sented, were  capable  of  being  treated  as 
proper  subjects  for  interpretation  by  the 
court;  but,  taken  in  connection  with  the  issue 
to  which  alone  the  testimony  was  relevant, 
the  matter  was  one  of  fact  for  the  Jury 
tliroughout 

The  court,  in  the  trial  of  an  issue,  Is  not 
requires!  to  rule  upon  abstract  questions  not 
relevant  to  the  issue,  or  to  give  directions  to 
tie  Jury  with  respect  to  matters  not  disposi- 
tive of  the  rights  of  the  parties.  If  the  real 
issue  be  pointed  out  to  the  Jury,  and  no  com- 
petent testimony  excluded,  the  judgment  will 
not  be  disturbed  because  of  the  Judicial  re- 
fusal to  adopt  some  particular  mode  of  pre- 
senting the  issue,  or  to  give  undue  or  con- 
clusive effect  to  otherwise  faultless  legal 
formulas  applicable  to  a  group  of  facts  isolat- 
ed from  the  rest  of  the  case. 

As  an  apt  illustration  of  the  foregoing  may 
lie  cited  the  eighteenth  assignment  of  error, 
tb.:  That  the  said  court  erroneously  refused 
to  charge  the  Jury  that  the  call  In  the  deed 
from  Powell  to  Robb  for  the  shore  of  the  riv- 
er is  equivalent  to  a  call  for  the  ordinary 
high-water  mark."  Standing  alone,  and  if 
dispositive  of  the  Issue,  this  refusal  would  be 
of  significance;  but  taken  In  connection  with 
the  question  submitted  to  the  jury,  namely, 
whether  Powell  had  a  title  extending  to  the 
water,  it  was  clearly  the  duty  of  the  court 
to  refuse  to  charge  It. 

In  view  of  this  determination  thus  reached, 
it  Is  unnecessary  to  review  in  detail  the  sev- 
eral assignments  covering  the  line  of  rulings 
now  affirmed.  The  principle  enunciated  cov- 
ers them  all,  and  no  error  In  Its  application 
appears  to  any  of  the  exceptions  taken  at  the 
trial. 

A  farther  assignment  of  error  touching  the 
admission  of  testimony  was  one  that  was  ar- 
soed  as  if  it  raised  the  right  of  a  witness  to 
testify  from  data  obtained  from  an  unproved 
mpy  of  a  coast  survey  map  not  In  evidence. 
The  question  Is  thus  presented  by  the  bill  of 
exceptions:  "Mr.  Harrison,  a  witness  called 
for  the  plaintiff,  upon  his  examination  In 
chief,  was  about  to  state  the  result  of  certain 
measurements  made  with  respect  to  a  line 
described  upon  a  copy  of  a  coast  survey 
snap,  when  an  objection  was  interposed.  The 
judicial  certificate  then  proceeds  as  follows: 

"The  Court:  I  think  he  can  go  on  and 
narrate  what  he  did,  and  on  what  basis.  If 
I  thmk  it  is  Incompetent,  I  will  rule  it  out. 

"Mr.  Pancoast:  I  object  to  any  statements 
of  this  witness  based  upon  data  obtained  from 
this  government  map. 

"The  Court:  I  do  not  rule  on  that  at  pres- 
ort. 


"Exception  by  defendant,  which  Is  allowed 
and  sealed." 

The  bill  of  exceptions  thus  sealed  discloses 
no  legal  error.  Whether  testimony  shall  be 
ruled  upon  before  It  Is  actually  given  is  a 
matter  that  rests  in  sound  Judicial  discretion. 
In  the  present  instance  the  trial  court  simply 
declined  to  make  any  ruling  In  advance.  If 
the  testimony,  when  given,  proved  to  be  In- 
competent, the  defendant  was  at  liberty  to 
renew  his  objection,  and  thus  to  obtain  a  rul- 
ing not  resting  in  discretion,  or  Involving  the 
mere  order  of  procedure,  but  settling  the  spe- 
cific question  of  the  competence  of  the  proof. 
The  ruling  objected  to  In  this  case  deprived 
the  defendant  of  no  substantial  right.  On  the 
contrary,  it  left  him  In  a  position  where  he 
could  either  object  to  the  testimony  during  Its 
deliverance,  or  move  to  strike  It  out  after  it 
had  been  given,  or,  If  he  desired,  acquiesce  in 
its  presentation.  A  reversal  of  the  judgment 
below  upon  the  preliminary  ruling  would  sanc- 
tion a  course  by  which  the  defendant  might 
remain  silent  after  incompetent  testimony  had 
been  given,  and  then  overthrow  an  adverse 
judgment  upon  the  ground  that  the  testimony 
should  have  been  ruled  out.  Such  a  course 
does  not  commend  itself  as  Just,  and  Is  not  In 
accord  with  established  practice. 

Another  assignment  calling  for  special  men- 
tion concerns  an  agreement  made  In  1884  be- 
tween Frank  Fath,  the  male  defendant,  and 
Hugg  and  others,  to  whose  rights  the  plaintiff 
Thompson  succeeded.  The  substance  of  this 
agreement  is  that  Fath  should  pay  $60  a  year 
upon  consideration  that  he  be  not  compelled 
to  comply  with  an  order  of  the  chancellor  ad- 
Judging  him  In  contempt  It  appears  that  in 
1883  Fath  had  erected  a  wharf  or  float,  the 
easterly  end  of  which  rested  on  the  westerly 
edge  of  the  stone  wall  at  the  locus  in  quo.  A 
bill  in  equity  was  thereupon  exhibited  by 
Hugg  and  others,  as  owners  of  the  Fishery,  to 
restrain  Fath  from  erecting  and  extending  this 
float  so  as  to  interfere  with  the  fishing  opera- 
tions of  the  complainant.  In  this  cause  pro- 
ceedings were  had  by  which  Fath  was  ad- 
judged to  be  In  contempt  of  an  order  of  the 
chancellor,  and  ordered  to  pay  a  fine  and 
costs,  and  also  to  remove  certain  additions  be 
had  made  to  the  float  in  question,  so  as  to  put 
it  in  the  same  condition  in  which  it  was  when 
a  certain  order  In  the  cause  was  made.  Fath 
paid  his  fine  and  costs,  and  then  entered  Into 
the  agreement  in  question,  by  which  the  party 
of  the  first  part  agreed  to  "forego  and  give  up 
their  rights  to  have  the  said  building  restored 
to  its  original  condition  according  to  the  above- 
recited  order  of  the  court";  and  they  further 
agreed  to  "allow  said  Fath  to  go  on  and  finish 
the  said  building  by  strengthening  the  foun- 
dations and  adding  another  story  thereto,  In 
the  way  and  manner  contemplated,  but  not  to 
enlarge  the  dimensions  of  the  foundations  so 
as  to  occupy  any  more  space  in  the  river  than 
the  same  now  does,  provided  he  shall  pay  for 
this  right  and  privilege  the  sum  of  fifty  dol- 
lars In  advance  for  each  and  every  year  from 
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the  date  of  this  agreement  until  the  termina- 
tion of  the  said  suit."  The  $50  provided  for 
by  said  agreement  having  been  paid,  not  only 
to  said  Uugg,  but  also  to  the  plaintiff,  Thomp- 
son, after  he  became  the  owner  of  the  Fishery, 
and  the  suit  in  equity  not  having  been  termi- 
nated, it  was  strenuously  Insisted  by  the  plain- 
tiffs in  error  that  this  agreement  was  for  "the 
possession  and  use  of  the  premises,"  and  an 
effectual  bar  to  the  present  action  on  the  part 
of  Thompson,  who  succeeded  to  the  title  of 
the  complainants  in  the  equity  suit,  with 
knowledge  of  the  agreement.  The  fallacy  In 
this  contention  Is  that  it  assumes  that  the  par- 
ties to  this  agreement  undertook  by  it  to  deal 
with  the  "possession."  Such  is  not  the  case. 
Fath  was  in  possession  without  reference  to 
the  agreement,  nor  was  there  any  aspect  in 
which  the  suit  in  chancery  could  challenge  his 
possession,  or  draw  his  title  into  controversy. 
A  simple  test  of  the  scope  of  the  agreement  is 
to  consider  the  effect  of  a  default  by  Fath  in 
the  payment  of  the  $50  annually  In  advance. 
It  a  right  of  entry  or  of  maintaining  summary 
proceedings  for  the  possession  for  nonpayment 
of  rent  would  result,  then  the  contract  was 
one  that  would,  until  such  breach,  bar  an 
action  of  ejectment;  but  If,  as  is  undoubtedly 
the  case,  the  only  effect  of  a  breach  of  the 
stipulation  would  be  to  revive  the  right  to  en- 
force the  provisions  of  the  order  of  contempt, 
nothing  in  the  nature  of  a  demise  can  be  predi- 
cated upon  it 

The  remaining  assignments,  namely,  those 
that  allege  error  In  the  charge  of  the  court  In 
its  definitions  of  the  words  "shore"  and  "ad- 
jacent," as  well  as  those  concerning  the  ripa- 
rian lands  and  their  elimination  from  the  con- 
sideration of  the  Jury,  have  been  examined, 
but  fall  to  sustain  the  allegation  of  error  made 
concerning  them. 

This  covers  the  case  as  made  by  the  excep- 
tions brought  up  with  this  writ 

Finding  no  error,  the  Judgment  of  the  su- 
preme court  is  affirmed. 


ROE  et  al.  v.  MEDING. 

(Oourt  of  Eirors  and  Appeals  of  New  Jersey. 

Nov.  19.  1895.) 

Chattel  Mortgage— Validity  as  to  Creditors — 
Recording. 

1.  The  fourth  section  of  the  chattel  mort- 
gage act  of  May  2,  1885  (Supp.  Revision,  p. 
491),  applies,  not  alone  to  "judgment  creditors," 
but  to  all  creditors  of  the  mortgagor. 

2.  Under  the  said  fourth  section,  unless  the 
mortgagee  takes  possession  or  records  his  mort- 
gage immediately,  his  mortgage  is  postponed  as 
to  all  creditors,  whether  they  become  such  be- 
fore or  after  the  mortgage  is  recorded  or  pos- 
session taken. 

3.  Immediate  possession  or  immediate  re- 
cording means  as  soon  as  may  be  by  reason- 
able diligence  and  dispatch,  under  the  circum- 
stances of  the  case. 

4.  The  ninth  section  of-  the  act  of  1885 
(Supp.  Revision,  p.  492),  has  a  twofold  pur- 
pose: (1)  It  changed  the  previously  existing 
law  requiring  a  mortgage  to  be  refiled  by  provid- 
ing that,  when  once  recorded  according  to  the 


act,  it  should  ue  valid  until  canceled 
enables  the  mortgagee,  who  fails  to  rt 
mortgage  immediately,  to  preserve  hi 
against  all  persons  who  become  cre< 
the  mortgagor  after  the  mortgage  is 
recorded,  and  in  that  respect  puts  hii 
same  footing  with  one  who  purchases 
a  mortgage  after  the  prior  mortgage  i 
ed. 
(Syllabus  by  the  Court.) 

Appeal  from  court  of  chancery. 

Bill  by  Charles  E.  Meding,  receive 
Butler  Silk  Manufacturing  Companj 
solvent  corporation,  against  Madelini 
and  others  to  declare  void  a  chattel  i 
on  Its  property.  From  a  decree  for 
(30  Atl.  587),  defendants  appeal.    Al 

John  W.   Griggs,   for  appellants. 
Stevenson,  for  respondeat. 

VAN  SYCKEL,  J.  This  bill  is  fil« 
receiver  of  an  insolvent  corporation, 
ed  by  the  court  of  chancery,  against 
A.  Roe,  who  holds  a  mortgage  upon 
tela  of  the  corporation,  to  obtain  a  d 
daring  the  mortgage  void  as  to  credit 
tween  the  time  of  giving  the  mortgag 
filing  for  record,  the  corporation  cont 
business  and  Incurred  large  liability 
were  unpaid  when  the  receiver  was  a 
Tills  appeal  is  taken  from  the  decn 
court  of  chancery  declaring  the  mortj 
as  to  the  creditors  represented  by  tl 
er.  The  case  of  Receiver  v.  Spiebm 
J.  Eq.,  120,  24  Atl.  571,  which  was 
by  this  court  (50  N.  J.  Eq.  796,  27  A 
establishes  the  right  of  the  receiver 
lenge  the  validity  of  this  mortgage, 
clsion  of  the  controversy  involves  the 
structlon  of  the  chattel  mortgage  ac 
2,  1885  (Supp.  Revision,  p.  491). 

The  fourth  section  of  that  act 
"That  every  mortgage  or  conveyance 
to  operate  as  a  mortgage  of  goods  an 
hereafter  made,  which  shall  not  b 
panied  by  an  immediate  delivery, 
lowed  by  an  actual  and  continued  c 
possession  of  the  things  mortgaged, 
absolutely  void  as  against  the  crediti 
mortgagor,  and  as  against  subseqi 
chasers  and  mortgagees  in  good  fai 
unless  the  mortgage  has  annexed  an 
as  specified  in  said  fourth  section  a 
corded  as  required  by  the  fifth  secti 
language  of  this  act  is  the  same  w 
the  original  act  of  1864  (P.  L.  p.  493). 
addition  of  the  provision  for  an  affii 
cept  that  "record"  is  substituted  for 
That  these  acts  were  intended  to  pro 
itors  at  large  is  apparent  from  the 
the  draftsman  did  not  adopt  the  lai 
the  act  requiring  the  registry  of  mor 
real  estate.  That  act  provides  that  r 
mortgages  "shall  be  void  and  of 
against  a  subsequent  Judgment  credi 
fide  purchaser  or  mortgagee  for  a  vali 
sideration  not  having  notice  thereof, 
corded,"  etc.  The  omission  of  the  wc 
nient"  before  "creditors,"  in  the  act 
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isd  1SS5,  Is  an  unmistakable  Indication  that 
there  Is  no  limitation  of  the  class  of  creditors 
to  which  they  shall  apply,— not  "Judgment 
creditors"  alone,  as  in  the  real  estate  registry 
act,  but  all  creditors  without  exception.  Our 
cases  uniformly  hold  that  the  object  of  these 
enactments  was  to  give  publicity  to  liens  up- 
on personal  property,  and  to  sweep  away  se- 
cret arrangements,  by  which  creditors  were 
embarrassed  and  defeated.  De  Courcey  v.  Lit- 
tle, IB  X.  J.  Eq.  119,  21  N.  J.  Eq.  357;  Bank 
t.  Sprague,  21  N.  J.  Eq.  530.  And  the  effect 
u  to  creditors  of  the  failure  to  take  immedi- 
ate possession  or  to  record  the  chattel  mort- 
gage has  been  passed  upon  by  this  court  In 
Williamson  v.  Railroad  Co.,  20  N.  J.  Eq.  336. 
Mr.  Justice  Depue,  in  delivering  the  opinion  of 
the  court,  says:  "There  is  a  distinction  made 
is  the  statute  between  the  creditors  of  the 
mortgagor  and  subsequent  purchasers  and 
mortgagees,  with  respect  to  the  avoidance  of 
the  mortgage  for 'neglect  to  file  the  same,  or 
to  take  immediate  possession.  Purchasers  or 
mortgagees,  In  order  to  take  advantage  of  the 
'allure  of  another  mortgagee  of  chattels  to 
comply  with  the  statute,  must  be  subsequent 
purchasers  or  mortgagees,  taking  their  title 
under  the  mortgagor  in  good  faith.  A  pur- 
chaser or  mortgagee  acquiring  his  rights  with 
notice  of  the  existence  of  the  antecedent  mort- 
age does  not  obtain  his  title  in  good  faith. 
Consequently,  possession  taken  of  the  mort- 
gaged property  under  a  prior  chattel  mort- 
gage, however  long  postponed,  will  give  it  pri- 
ority over  a  subsequent  purchase  or  mortgage, 
if  possession  be  taken,  In  fact,  before  such  sub- 
sequent sale  or  mortgage  was  made.  But  no 
inch  qualifications  apply  as  against  the  cred- 
itors of  the  mortgagor.  Their  rights  may 
l»Te  accrued  prior  or  subsequent  to  the  mort- 
age, and  yet  they  will  be  entitled  to  the 
benefit  of  the  statute.  Knowledge  of  the  ex- 
istence of  a  chattel  mortgage  executed  by  the 
debtor  will  not  preclude  a  creditor  from  avail- 
ing himself  of  the  objection  that  the  mort- 
age is  void  because  it  was  not  accompanied 
by  immediate  delivery  of  the  things  mort- 
Bged,  followed  by  an  actual  and  continued 
change  of  possession.  The  distinction  between 
"editors  and  subsequent  purchasers  or  mort- 
gagees, in  this  respect,  was  recognized  in  the 
pinion  of  this  court  In  Bank  v.  Sprague,  21 
-V  J.  Eq.  530."  The  opinion  further  declares 
that  "the  chancellor's  construction  of  the  stat- 
ute, holding  that  possession  of  the  chattels 
-"rtgaged,  taken  before  judgment  recovered, 
"ill  not  give  validity  to  the  mortgage  as 
against  the  execution  creditor,  if  the  mort- 
gage was  not  filed  according  to  the  provisions 
'<  the  act,  and  there  was  not  an  immediate 
'Wivery  and  continued  change  of  possession 
of  the  things  mortgaged,  was  correct."  It 
most  therefore  be  conceded  that  the  correct 
interpretation  'of  the  fourth  section  of  the  act 
<t  1SS5  is  that,  if  the  mortgage  is  unrecorded, 
'■be  failure  to  take  immediate  possession  post- 
anal the  mortgage  to  all  creditors  of  the 
mortgagor,  as  well  those  who  become  creditors 


before  possession  Is  taken  as  those  who  be- 
come creditors  after  there  has  been  a  failure 
to  take  immediate  possession.  The  mortgage, 
by  the  terms  of  the  act,  is  invalidated,  by  such 
delay,  as  to  creditors.  I  agree  with  the  vice 
chancellor  that  the  force  of  the  word  "Imme- 
diate" extends  throughout  the  sentence,  and 
applies  to  the  "filing  or  recording,"  as  well  as 
to  "the  delivery  of  possession."  The  protec- 
tion to  creditors  would  be  slight  if  the  mort- 
gagee could  retain  his  priority  over  creditors 
by  filing  his  mortgage  long  after  it  was  tak- 
en by  him,  instead  of  taking  possession  of 
the  goods  mortgaged.  The  policy  of  the  stat- 
ute cannot  be  so  easily  defeated.  Immediate 
possession  or  immediate  recording  means  as 
soon  as  may  be  by  reasonable  dispatch,  under 
the  circumstances  of  the  case. 

The  effect  of  the  ninth  section  of  the  act  of 
1885  remains  to  be  considered.  It  is  as  fol- 
lows: "That  every  chattel  mortgage  hereafter 
recorded  pursuant  to  the  provisions  of  this 
act  shall  be  valid  against  the  creditors  of  the 
mortgagor,  and  against  subsequent  purchasers 
and  mortgagees  from  the  time  of  the  record- 
ing thereof  until  the  same  be  canceled  of  rec- 
ord, in  the  manner  now  provided  by  law  for 
canceling  of  mortgages  of  real  estate."  This 
section  hadi  manifestly,  two  objects  In  view. 
One  was  to  change  the  law  requiring  a  mort- 
gage to  be  reflled,  and  to  provide  that,  after 
it  was  recorded  according  to  law,  it  should  be 
a  valid  Incumbrance  until  it  was  satisfied  or 
canceled  of  record.  The  other  purpose  was  to 
modify  the  rule  which  had  prevailed  under 
the  interpretation  previously  given  to  the  lan- 
guage of  the  fourth  section  of  the  act  of  1885. 
As  before  stated,  If  the  mortgagee  fails  to  re- 
cord his  mortgage  immediately,  he  cannot,  ac- 
cording to  the  fourth  section,  regain  his  po- 
sition, as  against  creditors  of  the  mortgagor, 
by  afterwards  recording  it,  whether  they  be- 
come creditors  before  or  after  such  recording. 
In  my  Judgment,  the  purpose  of  the  ninth 
section  was  to  enable  the  mortgagee  who  fail- 
ed to  record  his  mortgage  Immediately  to  pre- 
serve his  lien  as  against  ail  persons  who  be- 
come creditors  of  the  mortgagor  after  he  re- 
cords his  mortgage,  and  In  that  respect  to  put 
him  on  the  same  footing  with  one  who  pur- 
chases or  takes  a  mortgage  after  the  prior 
mortgage  Is  recorded.  This  Interpretation  is 
in  harmony  with  the  policy  of  the  registry  law, 
which  is  directed  against  secret  liens,  and  not 
against  known  incumbrances,  and  it  gives  full 
effect  to  the  words  "from  the  time  of  the  re- 
cording thereof  until  the  same  be  canceled  of 
record."  It  Is  also  just  in  its  operation,  as 
there  is  no  good  reason  why  the  law  should 
favor  a  general  creditor  who  has  notice  from 
the  record  more  highly  than  it  does  a  purchas- 
er or  mortgagee  with  like  notice.  Unless  so 
construed,  It  must  be  held  either  that  these 
words  lu  the  ninth  section  have  no  effect  what- 
ever, so  far  as  creditors  at  large  are  con- 
cerned, which  Is  not  permissible  if  reasonable 
effect  can  be  given  to  them,  or  that  a  filing  at 
any  time,  however  long  after  the  credit  la 
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given,  entitles  the  mortgagee 'to  priority  over 
the  creditor.  The  latter  construction  would 
nullify  the  fourth  section  of  the  act,  so  far 
as  It  applies  to  general  creditors,  and  sweep 
away  the  guard  against  secret  liens.  The 
mortgage  of  the  appellants  was  not  recorded 
as  prescribed  by  the  act  of  1885,  and  it  is 
therefore  subsequent  and  subject  to  the  claims 
of  all  persons  who  became  creditors  of  the 
mortgagor  before  the  mortgage  was  recorded, 
but  Is  prior  to  the  claims  of  all  those  who  be- 
came creditors  after  it  was  recorded.  In  this 
case  It  appears  that  all  the  credits  were  given 
before  the  mortgage  was  recorded,  and  the 
decree  should  therefore  be  affirmed. 


CITY  OF  NEWARK  v.  MT.  PLEASANT 

CEMETERY  CO. 
(Court  of  Errors  and  Appeals  of  New  Jersey. 

Not.  29.  1895.) 

Title  o»  Act— Constitutional  Law— Exemption 

from  Taxation — Rural  Cemeteries. 

1.  A  statute  which  deals  with  various  mat- 
ters will  satisfy  the  provisions  of  article  4,  §  7, 
par.  4,  of  the  constitution  if  it  has  one  general 
object,  and  the  matters  enacted  tend  to  effectu- 
ate that  object,  and  are  properly  related  to 
each  other. 

2.  Under  the  title  of  an  "act  to  authorize 
the  incorporation  of  rural  cemetery  associations 
and  regulate  cemeteries,"  approved  April  9, 
1875,  legislation  looking  to  the  exemption  from 
public  burdens  of  the  property  of  cemetery  cor- 
porations incorporated  under  special  laws  may 
be  enacted. 

3.  The  "act  authorizing  the  incorporation  of 
rural  cemetery  associations,"  approved  March 
14,  1851,  by  section  10,  exempted  the  lands  and 

Property  of  any  association  formed  thereunder 
rom  public  taxes,  rates,  and  assessments.  By 
the  Revision  the  act  of  1851  was  repealed,  and 
its  provisions  were  incorporated  in  the  act  of 
April  9,  1875,  ubi  supra,  which  had  a  broader 
object.  By  its  section  8  the  provisions  of  sec- 
tion 10  of  the  act  of  1851  were  extended  to  ex- 
empt lands  and  property  of  cemetery  corpora- 
tions incorporated  under  special  laws.  An  act 
entitled  "A  supplement  to  the  act  authorizing 
the  incorporation  of  rural  cemfetery  associa- 
tions, approved  March  fourteenth,  one  thousand 
eight  hundred  and  fifty  one."  was  approved 
March  14,  1879,  and  purported  to  amend  sec- 
tion 10  of  the  repealed  act  of  1851.  Qutere, 
whether  any  legislative  intent  can  be  discovered 
in  nn  amendment  of  a  repealed  statute;  and 
held  that,  if  any  intent  can  be  discovered  in  the 
act  of  1879,  it  does  not  repeal  the  exemption  of 
the  property  of  cemetery  corporations  created 
by  special  laws  contained  in  the  act  of  April  9, 
1875. 
(Syllabus  by  the  Court.) 

Error  to  supreme  court 

By  the  judgment  brought  here  by  this  writ, 
the  supreme  court  vacated  an  assessment 
Imposed  by  the  city  of  Newark  on  lands  of 
the  Mt.  Pleasant  Cemetery  Company  for  the 
expense  of  repavlng  Belleville  avenue.  No 
opinion  was  rendered  In  that  court,  but  the 
following  memorandum  was  filed:  "The  re- 
lator Is  Incorporated  under  a  special  act, 
January  24,  1844.  A  supplement,  February 
9,  1861,  exempts  It  from  taxes  and  assess- 
ments until  board  of  chosen  freeholders  oth- 
erwise directs.     That  exemption  held  good 


In  52  N.  J.  Law,  539,  20  Ati.  832.  Jane  19, 
1891,  the  freeholders  resolved  that  thereafter 
the  said  association  should  be  subject  to 
taxes  and  assessments.  The  assessment  for 
repavlng  now  certified  was  subsequently  Im- 
posed. The  act  of  1851,  which  is  a  general 
act  for  the  incorporation  of  cemetery  compa- 
nies, exempts  cemetery  associations  formed 
under  that  act  from  taxes  and  assessments. 
See,  also,  Supp.  Laws  1868,  p.  832.  Under 
this  act  the  relator  is  not  within  the  exempt- 
ing clause,  because  It  Is  not  Incorporated  un- 
der the  act  of  1851,  but  by  a  special  charter. 
In  the  revision  of  the  laws  the  language  of 
this  exempting  clause  In  the  cemetery  act 
was  changed,  and  It  now  provides  that  cem- 
etery associations  formed  under  this  act,  'or 
otherwise  incorporated,'  shall  be  exempt. 
Revision,  p.  102,  par.  8.  This  clearly  takes 
In  the  relator,  and  entitles  it  to  exemption 
from  this  assessment.  Foster  Home  Case, 
35  N.  J.  Law,  167."    Affirmed. 

Sherrerd  Depue,  for  plaintiff  in  error.    Hen- 
ry Young,  for  defendant  in  error. 

MAGIE,  J.  (after  stating  the  facts).  It  Is 
obvious  that  the  judgment  of  the  supreme 
court  has  proceeded  upon  the  ground  that 
the  eighth  section  of  the  "act  to  authorize 
the  Incorporation  of  rural  cemetery  associa- 
tions and  regulate  cemeteries,"  approved 
April  9,  1875  (Revision,  p.  100),  whicn  eu 
acts  that  "the  cemetery  lands  and  property 
of  any  association  formed  pursuant  to  this 
act  or  otherwise  incorporated"  shall  be  ex- 
empt from  all  public  taxes,  rates,  and  assess- 
ments, applies  to  the  lands  and  property  of 
the  Mt.  Pleasant  Cemetery  Company,  and 
exempts  them  from  such  an  assessment  as 
was  the  subject  of  consideration  and  con- 
test That  company  had  been  Incorporated 
by  a  special  act  passed  January  24,  1844 
(Laws  1844,  p.  19),  which  enacted  that  the 
property  of  the  Incorporation  thus  created 
should  not  be  subject  to  any  assessment, 
taxes,  or  fines,  unless  otherwise  directed  by 
the  board  of  chosen  freeholders  of  the  coun- 
ty of  Essex.  This  provision  was  in  IKK! 
held  by  this  court  to  be  obligatory  and 
valid.  Mt  Pleasant  Cemetery  Co.  v.  City  ot 
Newark,  52  N.  J.  Law,  539,  20  Ati.  832.  The 
case  shows  that  on  June  19,  1891,  the  board 
of  chosen  freeholders  of  Essex  county  pass- 
ed a  resolution  that  the  lands  and  property 
of  the  cemetery  company  should  thereaftei 
be  subject  to  all  taxes  and  assessments  im 
posed  thereon  by  virtue  of  the  laws  of  this 
state.  The  assessment  which  was  vacate* 
by  the  supreme  court  was  confirmed  Decern 
ber  31,  1892.  It  has  not  been  contended 
here  that  the  conclusion  of  the  supreme 
court  could  be  pronounced  erroneous  if  tl»< 
act  of  April  9,  1875,  possesses  validity  an<: 
remains  In  force.  The  contention  is  that  the 
act  in  question  either  lacks  constitution  a 
validity,  or  has  been  repealed  so  far  as  it  at 
fects  cemetery  associations  Incorporated  uu 
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der  special  acts,  and  that  the  assessment  in 
question,  having  been  Imposed  after  the 
passage  of  the  resolution  of  the  board  of 
chosen  freeholders,  was  not  within  the  ex- 
emption of  the  act  creating  the  Mt  Pleas- 
ant Cemetery  Company. 

It  is  first  argued  that  the  title  of  the  act 
of  April  9,  1875,  is  not  in  conformity  to  the 
constitutional  requirement  that,  "to  avoid 
improper  influences  which  may  result  from 
intermixing  in  one  and  the  same  act  such 
things  as  have  no  proper  relation  to  each 
other,  every  law  shall  embrace  but  one  ob- 
ject and  that  shall  be  expressed  in  the  title." 
Const,  art.  4,  (  7,  par.  4.  It  Is  insisted  that 
the  law  In  question  falls  to  accord  with  this 
provision  of  the  constitution,  first,  because  it 
embraces  two  objects.  The  constitution  it- 
self discloses  the  reason  for  the  restriction 
on  legislation  contained  in  the  provision  in 
question.  It  is  because  of  the  influences 
which  might  result  from  the  inclusion  in  one 
act  of  matters  not  properly  related  to  each 
other  that  it  requires  every  law  to  embrace 
but  one  object  The  evil  intended  to  be 
guarded  against  was  not  the  inclusion  in  one 
act  of  more  than  a  single  matter,  but  the  in- 
clusion therein  of  matters  not  properly  re- 
lated among  themselves.  So,  by  Its  obvi- 
ous construction,  this  constitutional  provi- 
sion Justifies  and  permits  legislation  by  one 
statute,  looking  toward  a  single  general  ob- 
ject, although  It  contains  and  enacts  vari- 
ous and  multiform  matters,  if  those  matters 
are  properly  related  to  each  other,  and  tend 
to  effectuate  the  general  object.  This  Is  the 
view  of  the  provision  in  question  taken  in 
this  court  Payne  v.  Mahon,  44  N.  J.  Law, 
213.  The  same  construction  has  been  re- 
peatedly given  it  in  the  supreme  court  and  In 
the  court  of  chancery.  The  cases  will  be 
found  collected  in  the  able  opinion  of  the 
learned  chancellor  In  Stockton  v.  Railroad 
Co„  50  N.  J.  Eq.  52,  24  Atl.  061.  It  results 
that  wben  a  court  is  called  on  to  determine 
whether  a  statute  conforms  to  this  require- 
ment of  the  constitution,  the  first  duty  is  to 
scrutinize  its  provisions  to  see  if  they  dis- 
close the  general  object  of  the  legislation. 
Then,  if  that  object  be  one,  and  the  various 
provisions  of  the  statute  tend  to  carry  it  out, 
and  are  not  Incongruous  or  improperly,  re- 
lated, this  requirement  will  have  been  com- 
plied with.  Turning  to  the  act  of  April  9, 
1875, 1  find  in  its  provisions  a  clear  and  defi- 
nite general  object  viz.  the  establishment 
and  maintenance  of  cemeteries  for  the  burial 
of  the  dead.  Moreover,  I  find  that  its  provi- 
sions, though  various,  all  tend  to  promote 
that  object  and  are  not  Improperly  related 
to  each  other.  Thus,  it  first  authorizes  the 
formation  of  associations  to  take,  hold,  and 
ace  land  for  cemetery  purposes,  and  regu- 
lates the  associations  thus  to  be  formed. 
The  tendency  of  legislation  had  for  many 
years  been  towards  the  creation  of  corpora- 
tions by  general  rather  than  by  special  laws. 


On  the  preceding  day  the  legislature  had 
submitted  to  the  people  the  amendment  to 
the  constitution,  afterwards  adopted,  which 
prohibits  the  grant  of  corporate  powers  oth- 
erwise than  by  general  laws.  But  while 
thus  authorizing  the  acquisition  of  new  cor- 
porate powers  to  effectuate  the  general  ob- 
ject of  the  act,  it  was  within  legislative 
knowledge  that  cemeteries  for  the  burial  of 
the  dead  had  previously  been  established  by 
corporations  created  by  special  laws  or  the 
general  law  of  1851,  hereafter  mentioned, 
and  it  was  obvious  that  the  cemeteries  thus 
established,  and  those  which  might  there- 
after be  established  by  corporations  formed 
under  this  act  needed  legislation  in  many 
respects,  at  least  identical  in  character. 
Provisions  making  such  regulations  with  re- 
spect to  cemeteries  established  or  to  be  es- 
tablished tend  to  effectuate  the  object  of  the 
act  and  are  not  Improperly  related  to  the 
provisions  for  the  Incorporation  of  associa- 
tions for  the  establishment  of  such  cem- 
eteries. In  my  judgment,  the  object  of  the 
act  is  single,  within  the  meaning  of  the  con- 
stitution. 

It  Is  next  contended  that  the  object  of  the 
act,  so  far  as  It  has  a  purpose  to  exempt 
from  public  burdens  cemeteries  incorporated 
under  special  laws,  is  not  expressed  in  the 
title,  and  it  is  therefore  out  of  conformity 
with  this  provision  of  the  constitution.  The 
lnsistment  is  that  the  words  "and  regulate 
cemeteries"  are  not  broad  enough  to  cover 
a  grant  of  exemption  from  taxes  and  assess- 
ments, and  that,  if  the  act  is  constitutionally 
valid  in  other  respects,  it  fails  and  is  invalid 
In  that  respect  Rader  v.  Union  Tp.,  39  N. 
J.  Law,  509;  Bumsted  v.  Govern,  47  N.  J. 
Law,  368,  1  Atl.  835;  Govern  v.  Bumstead, 
48  N.  J.  Law,  612,  9  AtL  577.  But  this  argu- 
ment Is  based  upon  a  too-limited  meaning  of 
the  word  "regulate,"  which  is  conceived  to 
be  applicable  only  to  the  Imposition  of  re- 
strictions. But  the  word  is  of  far  broader 
meaning,  and  Includes  all  direction  by  rule 
of  the  subject-matter.  As  applied  to  prop- 
erty devoted  to  cemetery  purposes,  it  would 
naturally  Include,  not  only  the  making  of 
rules  for  its  management  by  those  having  It 
in  charge,  but  also  the  making  of  rules  gov- 
erning the  conduct  of  others  in  respect 
thereto,  and  of  the  public  In  respect  to  pub- 
lic burdens  thereon.  The  result  is  that  the 
act  of  April  9, 1875,  Is  not  out  of  conformity 
with  the  clause  of  the  constitution  in  ques- 
tion. 

But  it  is  then  contended  that  the  act  in 
question,  if  not  constitutionally  objection- 
able, has  been  repealed,  so  far  as  it  operated 
to  exempt  from  taxes  and  assessments  the 
cemetery  property  of  corporations  organized 
under  special  laws.  This  contention  is  not 
supported.  By  the  provision  of  an  "act  au- 
thorizing the  Incorporation  of  rural  cemetery 
associations,"  approved  March  14,  1851,  as- 
sociations might  be  formed  to  take  and  hold 
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property  for  cemetery  purposes.  By  section 
10  the  cemetery  lands  and  property  of  any 
association  formed  pursuant  to  the  act  were 
declared  to  be  exempt  from  all  public  taxes, 
rates,  and  assessments.  The  act  of  April  9, 
1875,  included  in  substance  the  provisions 
of  the  act  of  March  14,  1851;  but  section  10 
of  the  latter  act  became  section  8  of  the  re- 
vised act,  and  Its  exemption  was  extended 
to  the  lands  and  property  not  only  of  asso- 
ciations formed  under  the  act,  but  also  of 
those  otherwise  Incorporated.  This  was  a 
plain,  and,  as  has  been  said,  a  constitution- 
ally valid,  expression  of  the  legislative  will 
to  thus  exempt  the  property  of  corporations 
like  the  Mt.  Pleasant  Cemetery  Company. 
On  the  same  day  the  act  of  March  14,  1851, 
was  repealed.  Revision,  p.  1396,  §  465.  Not- 
withstanding the  absolute  repeal  In  1875  of 
the  act  of  1851,  the  legislature  in  1879  passed 
a  supplement  to  that  act,  which  supplement 
was  approved  March  14,  1879.  Supp.  Re- 
vision, p.  80.  It  recited  at  length  the  tenth 
section  of  the  act  to  which  It  was  declared 
to  be  a  supplement,  and  then  enacted  that 
said  section  should  be  amended  so  as  to 
read  "that  the  cemetery  lands  and  prop- 
erty of  any  association  •  *  *  formed 
pursuant  to  this  act  and  actually  used  for 
cemetery  purposes,  shall  be  exempt  from  all 
public  taxes,  rates  and  assessments,"  etc. 
The  amendment  consisted  in  the  insertion  of 
the  words,  "and  actually  used  for  cemetery 
purposes."  It  would  seem  to  be  impossible 
to  contend  that  there  could  be  a  valid 
amendment  to  a  nonexistent  and  defunct 
statute,  but  the  contention  is  that  although 
the  act  of  March  14,  1851,  was  absolutely  re- 
pealed, yet,  because  its  provisions  were  re- 
enacted  In  the  act  of  April  9,  1875,  the  sup- 
plement of  1879  must  be  considered  as  being 
in  effect  an  amendment  of  the  latter  act, 
rather  than  of  the  act  of  1851,  as  it  purports 
to  be.  Counsel  for  plaintiff  in  error  has 
cited  many  cases  which  he  claims  support 
this  contention.  One  of  these  cases,  decided 
in  Massachusetts,  will  show  the  ground  of 
the  decisions.  In  that  case  the  ninth  section 
of  chapter  57  of  the  Public  Statutes  was  In 
1885  amended  so  as  to  read  differently.  In 
1880  another  act  passed,  declaring  that  sec- 
tion 9  of  chapter  67  of  the  Public  Statutes 
should  read  "as  follows,"  etc.  In  each  case 
the  enactment  covered  the  whole  subject  of 
the  original  section.  Upon  these  facts  the 
court  upheld  the  law  as  enacted  In  1SS6. 
For,  while  it  conceded  that  the  amendment 
of  1885  impliedly  repealed  the  ninth  section, 
it  found  the  intention  of  the  legislature  to 
be  plain  that  after  1SS5  the  section  as  then 
amended  should  be  in  force,  and  after  18S6 
the  section  as  then  amended  should  be  In 
force.  This  was  put  upon  the  ground  that  the 
sections  in  each  statute  were  complete  in  them- 
selves, and,  being  substitutes  for  each  other, 


stood  like  Independent  enactments.     Com.  v. 
Kenneson,  143  Mass.  418, 9  N.  E.761.    It  is  un- 
necessary to  express  any  opinion  as  to  the 
correctness  of  these  decisions.    For  the  facts 
of  this  case  are  different.    The  act  of  1851 
was  not  merely  re-enacted  In  1875.    Its  pro- 
visions were  Incorporated  In  a  statute  hav- 
ing a  broader  purpose  and  object.    Its  tentb 
section,  which  provided  for  exemption  from 
public  burdens,  was  not  merely  superseded 
by  the  eighth  section  of  the  act  of  1875,  for 
the  latter  section  extended  the  exemption  be- 
yond the  scope  of  the  act  of  1851.    No  legis- 
lative Intent  to  amend  the  act  of  1875  by 
striking  from  its  eighth  section  the  exemp- 
tion thereby  extended  to  the  property   of 
cemetery  companies  incorporated  under  spe- 
cial laws  can  be  discovered  In  the    act    of 
1879.    By  express  terms  its  provisions  were 
limited  In  application  to  associations  form- 
ed under  the  act  of  1851.  of  which,    doubt- 
less, there  were  some  in  existence.      If    it 
were  Impossible  to  Infer  an  intent  to  apply 
its  provisions  to  associations  formed  under 
the  act  of  1875,  It  Is  plain  that  the  Intent 
would  be  limited  to  such  associations,  and 
would  operate  to  restrict  their  exemption  to 
lands  and  property  actually  used  for  ceme- 
tery purposes.    No  intent  can  be  perceived 
to  make  its  provisions  apply  to  cemetery  as- 
sociations   otherwise    incorporated,    and    if 
such  was  Its  object  the  title  of  the  act  failed 
to  express  It    Nor  does  the  act  of  1879  ex- 
hibit any  intent  to  enact  legislation  applica- 
ble to  all  cemetery  incorporations,  and    su- 
perseding all  previous  legislation  on  the  sub- 
ject.    On  the  contrary,  It  expressly  applies 
only  to  one  class  of  such  associations.      lib 
cannot  be  deemed  a  substitute  for  legislation' 
respecting  another  class. 

It  may  be  suggested  that  the  act  of  1879, 
If  it  has  the  scope  claimed  for  it,  may  be 
of  doubtful  validity.  As  construed  In  this 
argument,  it  would  operate  to  exempt  from 
public  burdens  the  property  of  one  class  of 
cemetery  corporations,  leaving  the  propertv 
of  another  class  of  such  corporations  subject 
thereto.  The  constitutional  provision  requir- 
ing property  to  be  assessed  for  taxes  under 
general  laws  Impliedly  requires  exemptions 
from  taxation  to  be  granted  by  general 
laws.  And  a  law  exempting  property  of  cer- 
tain corporations,  leaving  property  of  otbet 
corporations  identical  in  the  characteristics 
which  Justify  exemption,  can  hardly  be  said 
to  be  general.  But  this  point  was  not  ar 
gued,  and  no  opinion  is  designed  to  be  ex 
pressed  thereon.  For  the  other  reasons  gi-v- 
en,  I  am  of  opinion  that  the  provisions  o1 
the  act  of  April  9,  1875,  have  not  been  re 
pealed;  and,  as  they  operated  to  exempt  th< 
property  of  the  Mt.  Pleasant  Cemetery  Cona 
pany  from  such  an  assessment  as  was  ina 
posed  on  it,  the  judgment  of  the  supreme 
court  must  be  affirmed. 
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FEEDER  v.  VAN  WINKLE. 
(Court  of  Error*  and  Appeals  of  New  Jersey. 
Dee.  3,  1895.) 
Pixtdbbs — What  Constjtdtrb— Mortgage. 

1.  Chattels  must,  to  constitute  them  fix- 
tures, be  actually  annexed  to  the  real  estate,  or 
something  appurtenant  thereto.  They  need  not 
necessarily  be  attached  to  the  building.  That 
is  one  way  of  annexing  them  to  the  soil,  but 
not  the  only  way. 

2.  To  satisfy  this  test,  it  is  not  material 
whether  the  substructure  is  brick  or  wood,  or 
whether  the  machinery  is  annexed  %  the  build- 
in?,  or  rests  upon  a  .foundation  securely  laid  for 
it  in  the  soil,  and  to  which  it  is  fastened. 

3.  The  fact  that  the  chattels  in  controversy 
mar  be  removed  and  sold  for  other  uses,  or  that 
they  were  not  made  for  special  adaptation  to 
toe  buildings  in  which  they  are  placed,  is  not 
decisive  oi  their  character.  Those  qualities 
are  mere  circumstances  to  be  considered. 

4.  There  must  be  actual  annexation  with 
u  intention  to  make  a  permanent  accession  to 
the  freehold,  but  it  is  not  necessary  that  there 
he  an  intention  to  make  the  annexation  perpet- 
ual The  intention  must  exist  to  incorporate 
the  chattels  with  the  real  estate  for  the  uses  to 
which  the  real  estate  is  appropriated,  and  there 
mast  be  the  presence  of  such  facts  and  circum- 
stances as  do  not  lead  to,  but  repel,  the  infer- 
ence that  it  is  intended  to  be  a  temporary  an- 
nexation. 

5.  The  chattels  in  this  case  were  actually 
annexed  to  the  freehold.  They  were  fitted  for 
and  applied  to  the  use  to  which  the  real  estate 
was  appropriated,  all  being  designed  for  and 
necessary  to  the  prosecution  of  a  common  pur- 
pose. Thus,  the  machinery  and  land  became 
nnified,  and  incorporated  together  as  a  whole, 
snbject  to  the  lien  of  the  real-estate  mortgage. 

i Syllabus  by  the  Court) 

Appeal  from  court  of  chancery. 

(Bill  by  John  A.  Van  Winkle,  receiver, 
against  Charles  Feeder.  From  a  decree  con- 
firming the  report  of  a  special  master,  de- 
fendant appeals.     Reversed. 

John  W.  Griggs,  for  appellant.  Eugene 
Stevenson,  for  respondent. 

VAN  SYCKEL,  J.  The  controversy  In  this 
case  is  between  the  appellant,  who  has  a 
real-estate  mortgage,  and  John  A.  Van  Win- 
kle, receiver  of  the  Riverside  Bridge  &  Iron 
Works,  an  insolvent  corporation,  and  relates 
to  certain  machinery  which  was  used  in  its 
business  of  manufacturing  structural  and 
bridge  Iron.  The  said  company  had  been 
engaged  for  14  or  15  years  in  carrying  on  its 
business  prior  to  its  insolvency.  It  occ\t- 
pied  a  tract  of  about  two  acres  of  land,  on 
which  the  buildings  in  which  the  business 
fas  carried  on  were  erected.  The  buildings 
were:  (1)  The  main  shop,  60  by  160  feet  (It 
was  a  mere  sbed,  having  no  floor  except  the 
natural  earth);  (2)  the  office  building;  (3) "the 
blacksmith  shop,  which  also  had  no  floor; 
4 1  the  storehouse;  (5)  the  foundry,  which 
bad  no  floor;  (6)  the  machine  shop,  which 
was  part  of  the  main  shop,  and  had  a  wooden 
loor;  <7)  the  templet  shop,  in  the  second 
floor,  over  a  part  of  the  main  shop;  (8)  the 
•-ogine  room,  from  which  power  was  sup- 
plied  to   the   different   machines.    All  the 


buildings  were  frame,  and  were  practically 
joined  together  as  one  Inclosure;  the  pipes, 
shafting,  and  other  appliances  running  from 
one  Into  the  other.  The  appellant  holds  a 
mortgage  given  May  15,  1889,  which  covered 
the  real  estate  by  its  description,  and  also 
contained  the  following  clause:  "Also  all 
steam'  engines,  boilers,  shafting,  belting,  pul- 
leys, hoisting  apparatus,  and  all  other  ma- 
chinery whatsoever,  with  all  connections,  fix- 
tures, and  appurtenances  thereto  belonging 
upon  said  premises  or  in  the  buildings  erect- 
ed thereon,  or  any  of  them."  This  mortgage 
was  duly  recorded  as  a  real-estate  mortgage 
on  the  day  It  bears  date. 

In  order  to  establish  the  claim  of  the  mort- 
gagee to  the  machinery  as  against  the  re- 
ceiver, it  must  appear  (1)  that  the  chattels 
were  actually  annexed  to  the  real  estate,- or 
something  appurtenant  thereto;  (2)  that  they 
were  applied  to  the  use  or  purpose  to  which 
that  part  of  the  realty  with  which  they  were 
connected  was  appropriated;  (3)  that  they 
were  annexed  with  the  Intention  to  make  a 
permanent  accession  to  the  freehold. 

This  case  must  be  adjudged  by  the  law  as 
propounded  In  the  following  cases  in  this 
court:  Blancke  v.  Rogers,  26  N.  J.  Eq.  563; 
Insurance  Co.  v.  Semple,  38  N.  J.  Eq.  575; 
Speiden  v.  Parker,  46  N.  J.  Eq.  292,  19  AtL 
21.  The  difficulty  arises  In  applying  the  rule. 
Each  case  must  be  determined  according  to 
its  particular  facts  and  circumstances.  The 
chattels  must,  to  constitute  them  fixtures,  be 
actually  annexed  to  the  real  estate,  or  some- 
thing appurtenant  thereto.  They  need  not 
necessarily  be  attached  to  the  building.  That 
is  one  way  of  annexing  them  to  the  soil,  but 
not  the  only  way.  A  steam  engine  set  upon 
a  brick  foundation  laid  In  the  earth,  with- 
out any  attachment  to  the  building,  is  un- 
questionably a  fixture.  In  Speiden  v.  Par- 
ker, supra,  a  derrick  set  In  the  ground  to 
hoist  stone,  and  a  truck  laid  on  ties  in  the 
ground  on  which  cars  were  run,  were  held 
to  be  fixtures.  So  that,  to  satisfy  this  test, 
it  Is  not  material  whether  the  substructure 
is  brick  or  wood,  or  whether  the  machinery 
is  annexed  to  the  building,  or  rests  upon  a 
foundation  securely  laid  for  It  In  the  soil, 
and  to  which  It  Is  fastened.  Neither  is  the 
fact  that  the  things  in  question  may  be  re- 
moved and  sold  for  other  uses,  or  that  they 
were  not  made  for  special  adaptation  to  the 
buildings  in  which  they  are  placed,  deci- 
sive of  their  character.  Those  qualities  are 
mere  circumstances  to  be  considered,  but 
the  presence  of  them  does  not  necessari- 
ly withdraw  machinery  from  the  real-estate 
mortgage.  A  steam  engine,  to  take  on  the 
qualities  of  a  fixture,  need  not  be  made 
specially  for  the  building  in  which  It  is 
planted.  It  may,  like  any  other  piece  of 
mechanism,  be  removed,  and  used  with  equal 
advantage  in  any  other  establishment,  for 
which  It  will  furnish  sufficient  power.  The 
same  observation  will  apply  to  other  ar- 
ticles which  In  the  court  below  were  proper- 
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ly  adjudged,  In  accordance  with  almost  all 
cases  on  this  subject,  to  be  fixtures.  There 
must  be  actual  annexation,  with  an  Intention 
to  make  a  permanent  accession  to  the  free- 
hold, but  it  is  not  necessary  that  there  be  an 
intention  to  make  the  annexation  perpetual. 
A  test  so  severe  would  be  impracticable  in 
its  application.  The  intention  must  exist  to 
incorporate  the  chattels  with  the  real  estate 
for  the  uses  to  which  the  real  estate  Is  ap- 
propriated, and  there  must  be  the  presence 
of  such  facts  and  circumstances  as  do  not 
lead  to,  but  repel,  the  inference  that  it  is  in- 
tended to  be  a  temporary  annexation. 

In  Blancke  v.  Rogers  two  machines  were 
ihe  subject  of  controversy,— "a  number  one, 
four-sided,  inside  molding  machine,  and  a 
number  one  clipper,  planer,  and  matcher." 
The  opinion  says  that  no  adjustment  was 
made  of  them  to  fit  in  any  wise  to  the  place 
where  they  were  put  for  use.  They  were 
placed  In  the  building  upon  the  floor  of  a 
room,  without  support  One  was  not  attach- 
ed in  any  way  to  the  soil  or  building;  the 
other  was  partially  bolted  to  the  floor  with 
screw  bolts.  They  were  movable  in  the 
building,  and  were  moved  about  at  the  con- 
venience of  the  owner,  and  run  from  different 
parts  of  the  shafting.  See  pages  565  and  568. 
The  learned  justice  who  delivered  the  opinion 
of  the  court  was  clearly  right  in  saying  that 
while  such  chattels  may  be  so  annexed  to  and 
Incorporated  into  the  realty  as  to  become, 
through  the  manner  of  annexation  and  the 
purpose  of  the  owner,  a  part  of  the  freehold, 
yet  there  was  an  absence  in  that  case  of  evi- 
dence to  show  such  annexation  and  inten- 
tion. In  Insurance  Co.  v.  Semple  the  ma- 
chines were  fastened  to  the  floor  by  small 
screws  to  steady  them,  and  in  their  use  some 
were  moved  from  one  place  in  the  building  to 
another.  This  court  said:  "There  was  no 
evidence  in  any  act  of  the  owners,  or  In  any 
circumstance  growing  out  of  the  organization 
or  manner  of  conducting  the  manufacturing 
establishment,  showing  a  design  on  the  part 
of  the  owners  to  make  a  permanent  addition 
of  the  property  in  dispute  to  the  realty."  The 
later  case  of  Speiden  v,  Parker  was  a  contro- 
versy respecting  the  character  of  certain  ap- 
pliances used  in  connection  with  a  stone  quar- 
ry and  dock  in  Essex  county.  They  consist- 
ed of  three  boilers,  two  engines,  two  hoisting 
gears,  three  derricks,  and  a  steam  pump,  with 
connecting  pipes,  valves,  and  pulleys,  all  lo- 
cated in  or  near  the  quarry,  and  a  railroad 
track  laid  from  the  quarry  to  the  dock  od 
Passaic  river,  to  transport  stone,  and  two  der- 
ricks at  the  dock,  to  transport  the  stone  to 
boats.  The  stationary  machinery  was  fas- 
tened In  the  ground,  and  was  used  for  the  on- 
ly purposes  to  which  the  real  estate  was  put 
Upon  these  facts  this  court  rested  Its  conclu- 
sion that  these  appliances  were  attached  to 
the  freehold  with  the  intention  of  making 
them  part  thereof.  The  opinion  of  this  court 
was  unanimous,  and  was  concurred  in  by  Jus- 
tice Knapp,  who  delivered  the  opinion  of  the 


court  In  the  two  cases  last  cited.  Not  one 
of  the  Implements  Involved  appeared  to  nave 
been  specially  adapted  to  the  place  in  which 
it  was  used.  Some  were  set  in  the  earth, 
and  all  could  have  been  removed  and  applied 
to  the  prosecution  of  a  like  business  else- 
where. The  decision  must  rest  npon  the  facts 
that  the  appliances  were  actually  annexed; 
that  they  were  adapted  to  and  used  in  the 
business  for  which  the  realty  was  held  by  the 
owner;  that  a  common  purpose  was  to  be 
promoted  by  attaching  the  chattels  to  the  free- 
hold; thatfthe  just  Inference  was  that  the 
annexation  was  intended  to  continue  so  long 
as  the  business  was  prosecuted  on  those  prem- 
ises; and  that  the  enterprise  was  intended  to 
be  "permanent"  in  the  sense  in  which  that 
term  is  used  in  business  transactions, — "per- 
manent" as  contradistinguished  from  "tempo- 
rary." It  will  be  necessary,  therefore,  to  look 
at  the  controlling  facts  of  this  case  before  us 
to  determine  whether  there  was  an  absence 
of  intention  to  incorporate  the  machinery  with 
the  real  estate,  as  in  the  Blancke  Case,  or  the 
presence  of  such  Intention,  as  in  the  Speiden 
Case. 

The  following  is  a  brief  statement  of  the 
machines  included  In  the  petition  of  appeal. 
and  the  manner  of  their  annexation:  Nos.  l. 
2,  4,  5,  8,  10,  12,  13,  20,  21,  25,  26,  and  5> 
are  heavy  machines,  most  of  them  weighing 
from  2,000  pounds  to  6,000  pounds.  They  rest 
upon  large  timbers  laid  In  the  earth  to  their 
full  depth,  and  they  are  fastened  to  them  by 
bolts  running  down  through  the  timbers. 
Nos.  49,  50,  and  51,  in  addition  to  the  heavy 
timbers  to  which  they  are  fastened  at  the 
base,  are  also  fastened  down  Into  a  sub- 
foundation  of  concrete,  and  for  them  the 
building  was  adapted  by  cutting  holes,  and 
running  pipes  from  the  boilers  In  the  boiler 
house,  100  feet  away.  Nos.  15, 16,  17,  and  30 
are  fastened  to  columns  of  the  shop  by  bolts, 
and  other  fastenings  in  some  cases.  Nos.  o. 
14,  and  46  are  fastened  by  iron  or  wooden 
rods,  or  both,  let  down  from  the  beams  or 
rafters  above.  Nos.  28,  29, 40, 41, 42,  and  45  are 
fastened  to  the  floor  by  lay  screws,  which  are 
heavy  bolts  with  a  screw.  The  lightest  in 
weight  Is  400  pounds,  and  the  heaviest  is  S.~ 
000  pounds.  Nos.  1  and  2  have  power  applied 
by  a  belt  coming  through  a  hole  in  the  roof. 
Nos.  45  and  46  were  adapted  for  use  by  the 
adjustment  of  timbers  and  braces  in  the 
building,  and  the  cutting  of  holes  through  the 
floor  for  running  the  belt.  In  view  of  these 
facts,  I  am  of  the  opinion  that  these  chattels, 
did  not  retain  the  character  of  personalty,  as 
In  the  Blancke  Case,  but  were  transmuted  in- 
to realty,  and  passed  to  the  mortgagee,  as  in 
the  Speiden  Case.  In  no  respect  was  that 
case  stronger  for  the  mortgagee  than  is  this. 
If  all  the  tests  necessary  to  constitute  the 
chattels  fixtures  were  satisfied  In  that  case. 
they  surely  are  In  this  case.  The  various  ap- 
pliances were  actually  annexed  to  the  free- 
hold. They  were  fitted  for  and  applied  to  the 
use  to  which  the  real  estate  was  appropriated. 
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all  being  designed  for  and  necessary  to  the 
prosecution  of  a  common  purpose.  Thus,  the 
machinery  and  land  became  unified,  and  In- 
corporated together  as  a  whole.  The  busi- 
ness had  been  carried  on  for  14  years,  and, 
save  for  business  disaster,  might,  and  prob- 
ably would,  have  been  prosecuted  indefinite- 
ly. The  machinery  employed,  the  mode  of 
Its  annexation,  and  manner  of  Its  use,  in  con- 
nection with  the  realty  as  an  entirety,  indi- 
cated, not  a  temporary,  but  a  permanent,  ac- 
cession. The  fact  that  the  machines  might 
be  removed  and  utilized  elsewhere  will  not, 
under  the  circumstances  of  this  case,  serve  to 
sever  them,  In  legal  contemplation,  from  the 
freehold.  The  decree  below  should  be  re- 
versed as  to  all  the  articles  above  specified, 
and  a  decree  rendered  in  accordance  with  the 
views  herein  expressed. 


BENNETT  v.  FINNEQAN  et  aL 

(Court  of  Chancery  of  New  Jersey.     Nov.  21, 

1896.) 

Brix  to  Establish  Lib*  ok  Land— 8uffioibnct 
—Limitations. 

1.  A  bill  by  a  husband  against  the  heirs  of 
bis  deceased  wife  to  establish  a  lien  on  land 
of  which  she  died  seised  alleged  that  he  gave 
his  sole  bond  for  a  balance  due  for  the  purchase 
money  of  such  land,  secured  by  a  mortgage  on 
the  land,  which  he  afterwards  paid,  and  which 
was  canceled  under  a  mistake  and  misapprehen- 
sion of  his  legal  and  equitable  relation  to  the 
property  and  indebtedness  of  his  wife;  and 
that  the  debt  for  which  the  bond  was  given  was 
actually  the  debt  of  his  wife,  being  a  part  of 
the  consideration  money  due  from  her  to  the 
rendor  on  the  conveyance.  Held,  that  the  bill 
was  good  as  against  a  demurrer  for  want  of 
equity. 

2.  Where  a  husband  pays  a  mortgage  on  his 
wife's  land,  given  to  secure  his  sole  bond  for 
onpaid  purchase  money,  and  is  entitled  to  be 
subrogated  to  the  rights  of  the  mortgagee,  the 
fact  that  the  husband  can  sue  the  wife  only 
in  equity  does  not  constitute  a  sufficient  reason 
for  refusing  to  apply  to  such  cause  of  action  the 
statute  of  limitations. 

Bill  by  Peter  Bennett  against  Bridget  Fin- 
negan  and  others  to  establish  a  lien  on  land. 
Heard  on  demurrer  to  the  bill.    Sustained. 

Mr.  Trimble,  for  complainant  Adrian  Biker, 
for  demurrants. 

EMERY,  V.  O.  This  is  a  bill  filed  by  a 
husband  against  the  heirs  at  law  of  his  de- 
ceased wife  to  establish  a  lien  upon  lands  of 
which  the  wife  died  seised.  The  lien  sought 
to  be  established  Is  for  a  portion  of  the  pur- 
chase money  of  the  lands  in  question,  for 
which,  at  the  time  of  the  purchase  and  the 
conveyance  of  the  lands  to  the  wife,  the  hus- 
band gave  his  sole  bond,  which  was  secured 
by  a  mortgage  upon  the  premises  executed  by 
the  husband  and  wife.  This  mortgage  the 
bitKband  subsequently  paid  off  with  his  own 
turners,  and  upon  this  payment  the  mortgage 
was  canceled  of  record.  The  conveyance  to 
tli*  wife,  and  the  bond  and  mortgage  for  the 
purchase  money,  were  made  on  March  22, 
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1866,  and  the  mortgage  was  paid  by  the  bus- 
band  about  May  20,  1868,  and  canceled  of 
record  May  25,  1868.  Bridget  Bennett,  the 
complainant's  wife,  died  on  March  9,  1894,  and 
the  bill  alleges  that  until  that  date  complain- 
ant and  his  wife  lived  together  in  the  joint 
possession  of  the  property,  and  since  her 
death  he  has  been  in  sole  possession.  The 
wife  died  intestate,  and  without  issue,  and, 
her  heirs  at  law  having  commenced  an  action 
of  ejectment  against  the  complainant,  this  bill 
was  filed,  and  a  preliminary  injunction  re- 
straining the  suit  of  ejectment  was  granted 
by  the  late  Vice  Chancellor  Van  Fleet  The 
bill  is  based  upon  the  theory  that  the  complain- 
ant Is  to  be  treated  in  equity  as  the  surety  of 
his  wife  to  the  extent  that  the  purchase  money 
of  the  land  conveyed  to  her  has  been  paid 
by  his  money,  and  that,  to  the  extent  of  such 
payment  and  interest,  he  is  entitled  to  a  lien 
upon  the  lands,  and  to  be  subrogated  to  tae 
rights  of  the  mortgagee  under  the  mortgage. 
The  cancellation  of  the  mortgage  Is  alleged  to 
have  been  made  under  a  mistake  and  misap- 
prehension of  his  legal  and  equitable  relation 
to  the  property  and  indebtedness  of  his  wife. 
The  defendants  have  now  demurred  to  the 
bill,  assigning  for  causes  of  demurrer,  first 
the  statute  of  limitations,  and,  second,  want 
of  equity. 

So  far  as  relates  to  the  second  cause  of  de- 
murrer, I  am  Inclined  to  think  that  the  alle- 
gations of  the  bill  are  sufficient,  at  least  up- 
on general  demurrer  for  want  of  equity,  with- 
out further  specifications.  The  ground  of  ob- 
jection in  this  respect  Is  that  the  bill  only 
shows  a  payment  of  the  husband's  money  for 
lands  conveyed  to  the  wife,  and  that,  when  a 
conveyance  Is  made  to  the  wife  under  such 
circumstances,  the  presumption  is  that  a  set- 
tlement upon  or  gift  to  the  wife  Is  intended. 
Lister  v.  Lister,  35  N.  J.  Eq.  49,  affirmed  on 
appeal,  37  N.  J.  Eq.  331.  But  this  presump- 
tion is  a  presumption  of  fact  and  not  of  law, 
and  Is  subject  to  be  rebutted  by  competent 
and  sufficient  evidence  that  the  money  was 
advanced  by  the  husband  as  a  loan  to  the 
wife,  and  that  the  debt  for  the  purchase  mon- 
ey was  intended  to  be  tbe  wife's  debt,  and  not 
the  husband's.  The  bill  in  this  case  contains 
the  allegation  "that,  although  he  [complain- 
ant] gave  his  bond  [for  part  of  the  purchase 
money],  the  debt  for  which  said  bond  was 
given  was  actually  the  debt  of  his  wife." 
Under  this  allegation,  I  think,  complainant 
would  be  entitled  to  make  competent  proof 
rebutting  the  presumption  of  gift;  and  the 
subsequent  clause  added  to  this  allegation, 
viz.  "being  a  part  of  tbe  consideration  money 
due  from  her  to  Brown,  the  vendor,  on  the 
conveyance,"  may  be  construed,  I  think,  as 
one  reason  why  complainant  alleges  it  to  be 
the  wife's  debt,  or  as  a  description  of  the 
character  of  the  wife's  debt  rather  than  as  a 
limitation  of  the  general  allegation  that  the 
bond  was  really  the  wife's  debt  The  ques- 
tion, perhaps,  is  a  close  one,  but,  In  view  of 
the  present  rule  requiring  specifications  of 
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demurrer,  a  general  demurrer  for  want  of  eq- 
uity, without  further  specification,  should  not 
be  sustained  unless  the  defect  is  clear  to  the 
court  Paper  Co.  v.  Greacen,  45  N.  J.  Eq. 
504,  19  Atl.  466. 

The  objection  based  on  the  statute  of  limita- 
tions is  more  serious,  and  the  question  is  im- 
portant This  objection,  It  is  now  settled, 
may  be  taken  by  demurrer  as  well  as  by  plea 
or  answer,  and  must  be  considered,  If  so 
raised.  1  Danlell,  Ch.  Prac.  (6th  Ed.)  *560; 
Partridge  v.  Wells,  30  N.  J.  Eq.  176,  affirmed 
31  N.  J.  Eq.  362.  The  defendants  claim  that 
the  purchase  money  having  been  paid  by  the 
complainant  in  1868,  and  the  mortgage  then 
canceled,  no  rights  as  to  the  lands  can,  after 
20  years,  be  asserted  under  the  mortgage,  ei- 
ther at  law  or  in  equity,  either  In  favor  of  the 
mortgagee  or  of  the  complainant,  by  subroga- 
tion to  the  rights  of  the  mortgagee.  As  be- 
tween surety  and  principal  generally,  the  ap- 
plication of  the  statute  to  the  assertion  of  le- 
gal equitable  rights  by  the  surety  against  the 
principal  is  clear,  and  in  many  of  the  cases 
in  which  the  right  of  subrogation  and  the  ap- 
plication of  the  statute  has  been  considered 
It  has  been  held  that  the  obligation  of  the 
principal  to  the  surety  arises  solely  by  reason 
of  the  payment  of  the  money  by  the  surety, 
and  is,  in  its  nature,  a  simple  contract  obliga- 
tion which  must  be  prosecuted  within  the 
time  limited  for  suits  on  such  contracts.  The 
right  to  sue  is  not,  In  these  cases,  considered 
as  extended  to  the  time  for  bringing  suit 
upon  the  securities  to  which  the  surety,  for 
his  reimbursement,  claims  to  have  been  sub- 
rogated. 24  Am.  &  Eng.  Enc.  Law,  p.  322. 
In  the  present  case  this  question  is  not  In- 
volved or  considered,  for  the  reason  that  the 
rights  of  the  original  mortgagee,  to  whom 
complainant  claims  to  succeed,  are  also  bar- 
red by  the  statute,  if  it  is  applicable  to  the 
case  of  husband  and  wife.  The  debt  claimed 
to  be  due  from  the  estate  of  the  wife  to  the 
husband  for  money  paid  by  him  as  surety 
for  her  is  one  for  which,  as  between  surety 
and  principal  generally,  the  remedy  is  legal; 
and  any  equitable  rights,  either  by  reason  of 
the  payment,  or  upon  the  mortgage  to  which 
subrogation  is  claimed,  would  necessarily  be 
barred  by  the  statutes  which  barred  the  legal 
remedies  on  the  mortgage.  Kirkpatrick  v. 
McElroy,  41  N.  J.  Eq.  539,  7  Atl.  647;  Smith 
▼.  Wood,  42  N.  J.  Eq.  563,  7  Atl.  881,  af- 
firmed Smith's  Adm'r  v.  Wood,  44  N.  J.  Eq. 
603,  7  Atl.  1104.  Does  the  fact  that  the  hus- 
band can  sue  the  wife  only  in  equity  consti- 
tute a  sufficient  reason  for  refusing  to  apply 
the  statute?  I  think  that  it  does  not  In 
certain  cases,  such  as  those  of  direct  and  ex- 
press trusts,  the  courts  of  equity  have  held 
that  the  statutes  of  limitations  are  not  appli- 
cable (Partridge  v.  Wells,  supra),  but  where 
the  whole  basis  of  the  equity  jurisdiction  is 
founded,  not  on  the  nature  of  the  rights  in- 
volved, but  on  the  existence  of  the  marital 
relation  between  the  parties,  and  the  continu- 
ance of  the  common-law  disabilities  as  to 


suits  at  law  arising  from  this  relation,  it 
seems  to  me  that  the  court  of  equity,  in  decid- 
ing the  substantial  question  of  right  between 
the  husband  and  wife,  or  persons  claiming 
under  them,  must  apply  the  same  principles 
which  should  be  applied  in  deciding  upon  the 
same  questions  if  at  issue  between  other  per- 
sons than  husband  and  wife.  Tbls  would  in- 
clude the  application  of  the  statute  of  limita- 
tions, which,  as  between  other  persons  than 
husband  and  wife,  would  clearly  be  applica- 
ble to  the  present  case.  No  case  was  cited 
by  counsel  bearing  upon  the  point,  but  I  find 
that  the  same  conclusion  as  to  the  application 
of  statute  of  limitations  in  suits  in  equity  be- 
tween the  husband  and  the  representative  of 
the  wife  was  reached  by  the  court  of  appeal 
In  a  recent  English  case.  In  re  Hastings 
(1887)  35  Ch.  Dlv.  94.  In  this  case  a  loan 
made  by  the  husband  to  the  wife  was  held  to 
be  barred  under  the  statute  of  limitations,  at 
the  death  of  the  wife,  more  than  six  years 
after  the  loan.  There  are  no  allegations  in 
this  bill  which  show  any  facts  excluding  the 
operation  of  the  statute,  either  at  law  or  in 
equity.  The  allegation  as  to  the  joint  posses- 
sion of  the  property  by  the  husband  and  'wife 
from  the  purchase  to  the  date  of  her  death 
cannot  be  taken  to  have  this  effect,  for  such 
possession  did  not  prevent  the  prosecution  of 
the  claim  for  subrogation  if  it  existed;  and 
after  the  cancellation  of  the  mortgage  the 
possession  cannot  be  considered  as  an  asser- 
tion against  the  wife's  estate  of  a  claim  under 
the  mortgage.  The  demurrer  on  this  point 
therefore,  must  be  sustained. 

The  mortgagee  to  whose  rights  subrogation 
is  claimed  was  not  made  a  party  to  the  bill, 
nor  was  any  objection  made  on  that  account. 
He  may  be  a  necessary  party  (see  24  Am.  & 
Eng.  Enc.  Law,  p.  324),  and,  should  the  bill 
be  further  prosecuted  by  amendment,  or 
should  a  different  view  as  to  the  application 
of  the  statute  be  taken  upon  appeal,  it  will  be 
advisable  for  the  complainant  to  consider  this 
point 


PLYNN  v.  O'MALLBY  et  al. 
(Court  of  Chancery  of  New  Jersey.    Nov.    21. 
1895.) 

Administration— Rights  op  Widow- Paktitiok 
— Accounting — Rents— Taxes. 

1.  Where  a  widow   leases   a  part  of    the 

mansion  house  she  is  entitled  to  the  rents  until 
assignment  of  her  dower. 

2.  Where  a  widow,  prior  to  assignment  of 
her  dower,  uses,  as  the  head  of  a  family  consist- 
ing of  herself  and  children,  a  tenement  owned 
by  the  children  in  whole  or  in  part,  she  cannot 
be  required  to  pay  rent,  though  such  tenement 
is  not  a  part  of  the  mansion  house. 

3.  Where  a  widow,  on  behalf  of  her  chil- 
dren, pays  taxes  on  a  tenement  owned  by  them 
and  a  cotenant,  in  adjudging  a  partition  of  the 
property  the  amount  paid  by  her  should  be 
taken  into  account 

Bill  by  Cecelia  Flynn  against  Edward  A. 
O'Malley  and  others  for  partition  and  other 
relief. 
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Edward  Kenny,  for  complainant  Charles 
T.  Glen,  for  defendants. 

REED,  Y.  a  The  bill  In  this  cause  Is  filed 
by  the  complainant  primarily  to  obtain  a  par- 
tition of  a  tract  of  land  of  which  her  father 
died  seised.  It  Incidentally  claims  other  re- 
lief. The  facts  set  out  in  the  pleadings  and 
proved  on  the  hearing  are  that  Charles  Flynn 
died  on  March  16, 187S,  seised  of  a  house  and 
tract  of  land,  about  an  acre  in  area,  inclosed 
as  a  curtilage  of  the  house;  that  he  left  a 
widow,  Mary,  and  four  children,  viz.  Annie, 
Catharine,  Cecelia,  the  complainant,  and 
Joseph.  The  house  consisted  of  one  part  of 
one  and  a  half  stories  in  height,  and  another 
of  one  story  In  height  At  the  time  of  the 
death  of  Charles  Flynn,  he,  with  his  wife  and 
children,  lived  in  the  one  and  a  half  story 
portion  of  the  house.  In  the  one-story  por- 
tion of  the  house  lived  Edward  A.  O'Malley, 
one  of  the  defendants  In  this  suit.  O'Malley 
at  that  time  was  paying  for  the  portion  of 
the  house  which  he  rented  the  sum  of  eight 
dollars  per  month.  Soon  after  the  death  of 
Charles  Flynn,  by  an  arrangement  between 
O'Malley  and  the  widow,  they  interchanged 
the  portions  of  the  house  which  they  had  oc- 
cupied, O'Malley  moving  Into  the  part  there- 
tofore occupied  by  Charles  Flynn  and  his  fam- 
ily, and  Mary  Flynn  and  her  family  moving 
into  the  part  theretofore  occupied  by  O'Mal- 
ley. The  rent  which  O'Malley  had  thereto- 
fore paid  was  raised  from  $8  to  $12  per 
month.  Affairs  continued  on  this  basis  until 
1886.  In  that  year  Annie,  having  married, 
sold  her  undivided  one-third  interest  in  the 
property  to  O'Malley;  Joseph,  her  brother, 
having  died  in  April,  1878.  Thereafter 
O'Malley  ceased  paying  rent  at  the  rate  of 
$12  a  month,  and  paid  at  the  rate  of  $9  a 
month  up  to  May,  1893.  It  appears  that  the 
dower  right  of  the  widow  in  the  premises  has 
never  been  assigned  to  her.  It  appears  that 
she  has  collected  some  rents  for  the  pasturage 
of  the  lot;  that  she  has  paid  taxes  to  the 
amount  of  $99.48,  and  she  says  she  has  done 
some  repairs.  O'Malley  also,  since  his  pur- 
chase of  Annie's  interest,  has  paid  taxes  to 
the  amount  of  $21.36.  The  bill  prays  that 
in  account  may  be  taken  of  the  rents,  Issues, 
»nd  profits  of  the  premises  in  the  possession 
and  occupation  of  O'Malley;  that  he  be  de- 
creed to  pay  $9  a  month  to  such  person  as 
may  be  appointed  to  receive  the  same,  or,  In 
•ase  of  the  sale  of  the  premises,  it  shall  be 
taken  account  of  in  the  division  of  tne  pro- 
ceeds. The  defendant  O'Malley,  in  his  an- 
swer, denies  that  the  complainant  Is  entitled 
to  receive  from  him  an  equal  half  part  of 
•ent  or  compensation  for  his  use  and  occu- 
pation of  the  premises;  that  Mary  Flynn  had 
jot  paid  all  the  taxes,  and  had  not  kept  the 
>remises  in  repair;  that  she  should  account  for 
Jue  rents  she  received  from  him  (O'Malley); 
hat  she  should  be  charged  with  a  reasonable 
•ental  for  the  use  of  that  portion  of  the  house 
which   she   occupied;    and    that    O'Malley 


should  have  his  reasonable  share  of  such 
rents.  He  also  files  a  cross  bill  setting  up 
the  same  facts,  in  which  he  prays  an  ac- 
counting. 

The  facts,  as  proved  both  by  the  admis- 
sions in  the  pleading  and  the  evidence  ad- 
duced at  the  hearing,  seem  to  show  conclu- 
sively that  the  rent  due  from  O'Malley  be- 
longs to  the  widow.  There -was  some  evi- 
dence Introduced  for  the  purpose  of  showing 
the  character  of  the  house,— whether  it  was 
a  double  house  or  a  single  house.  This  was 
Introduced  for  the  purpose  of  showing  wheth- 
er that  portion  of  the  house  which  O'Malley 
occupied  at  the  time  of  the  death  of  Flynn 
was  to  be  regarded  aa  a  portion  of  the  man- 
sion house,  or  was  to  be  regarded  as  a  sepa- 
rate tenement.  My  impression  is  that  the 
whole  house  is  a  single  structure,  and  that 
O'Malley  rented  rooms  which  were  a  part 
of  the  mansion  house  of  Charles  Flynn;  but 
the  decision  of  this  question  I  do  not  regard 
as  material,  for,  If  the  house  Is  viewed  as 
containing  two  distinct  tenements,  yet  that 
fact  does  not  affect  the  right  of  the  widow 
to  receive  the  rent  due  from  O'Malley.  As 
already  remarked,  at  the  time  of  her  hus- 
band's death  he  was  In  possession  of  the  one 
and  a  half  story  part  of  the  mansion.  It  is 
Incontrovertible  that  that  part  was  the  man- 
sion house,  and  that  the  tract  of  land  sur- 
rounding It  was  Its  curtilage.  Now,  it  is  en- 
tirely settled  that  the  widow,  before  assign- 
ment of  dower,  has  the  right  to  rent  the  man- 
sion house  or  Its  curtilage,  or  any  part  of  it, 
and  to  collect  and  hold  the  rent.  Craige  v. 
Morris,  26  N.  J.  Eq.  4C7;  McLaughlin  v.  Mc- 
Laughlin, 22  N.  J.  Eq.  505.  The  rent  that  was 
due  from  O'Malley  for  that  part  of  the  house 
was  due  to  the  widow  until  her  dower  was 
assigned.  Therefore  that  rent  has  no  per- 
tinency to  this  application  for  partition  be- 
tween the  children  of  the  widow,  and  no  de- 
cree can  be  made  In  respect  to  it  in  this  suit 
Nor  can  the  widow  be  called  upon  to  account 
for  the  value  of  her  use  and  occupation  of 
the  other  portion  of  the  tenement.  It  was  ob- 
viously used  by  her  as  the  head  of  her  fam- 
ily, consisting  of  the  children,  who,  until 
1886,  were  the  entire  owners  of  the  prem- 
ises, and  after  1886  were  owners  of  two- 
thirds  of  the  premises;  and  it  is  entirely  set- 
tled that  under  such  circumstances  a  tenant 
in  common  cannot  be  called  upon  to  pay 
rent 

In  respect  to  the  other  matters  for  which  an 
accounting  Is  claimed,  the  posture  of  affairs 
seems  to  be  this:  The  widow,  before  assign- 
ment of  her  dower,  by  the  law  settled  In 
this  court,  is  not  In  as  tenant  of  an  estate 
for  life.  Spinning  v.  Spinning,  41  N.  J.  Eq. 
427,  5  Atl.  278;  Cronley  v.  Cronley,  40  N. 
J.  Eq.  30.  The  taxes  the  widow  has  paid 
seem  to  have  been  paid  on  account  of  her 
children,  and  In  adjusting  the  partition  they 
should  be  taken  Into  account.  So  far  as  ap- 
pears, they  amount  to  $99.48;  one-third  of 
which  should   be  paid   by   O'Malley,   which 
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makes  $33.16.  O'MaUey  himself  paid  $21.36, 
and  two-thirds  of  that  should  be  paid  by  the 
children,  ylz.  $14.24.  So  O'MaUey  wUl  be 
really  Indebted  to  the  others  the  difference 
between  these  sums.  As  already  remarked, 
O'MaUey  Is  undoubtedly  bound  to  pay  nine 
dollars  a  month,  but  It  is  due  to  the  widow 
as  dowress,  and  not  to  her  as  representative 
of  the  children,  the  joint  tenants.  As  sug- 
gested on  the  argument,  the  matters  are  so 
simple  that  they  should  be  adjusted  without 
resorting  to  the  expense  of  an  accounting. 


CLARK  THREAD  CO.  v.  BENNETT. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nor.  29,  1895.) 

CONTRIBUTOBT  NEGLIGENCE— QUESTION  FOR  JOBT. 

Where  it  is  possible  for  the  jury  to  draw 
another  inference  than  that  plaintiff  had  been 
guilty  of  contributory  neglie-ence,  a  peremptory 
instruction  should  not  be  given. 

Error  to  supreme  court. 

Action  by  Margaret  Bennett  against  the 
Clark  Thread  Company  for  personal  injuries. 
Plaintiff  had  judgment,  and  defendant  brings 
error.     Affirmed. 


R.  V.  Lindabury,  for  plaintiff  In  error. 
Kallsch,  for  defendant  In  error. 


S. 


MAOIE,  J.  The  argument  was  confined 
to  the  assignments  of  error  based  on  the  re- 
fusal to  nonsuit,  and  the  refusal  to  direct  a 
verdict  for  the  defendant  below.  No  error  is 
discoverable  in  these  refusals. 

1.  There  was  evidence  to  go  to  the  jury  in 
respect  to  the  UabiUty  of  the  company  for 
Margaret's  injury. 

2.  As  to  the  negUgence  of  plaintiff,  which 
is  alleged  to  have  contributed  to  the  injury, 
the  claim  Is  that  It  was  established  by  infer- 
ence drawn  from  the  construction  of  the  ma- 
chine, and  from  the  mode  In  which  her  hand 
was  pulled  In  between  the  cylinders  from  be- 
low. The  contention  is  that  she  could  not 
have  been  so  Injured  unless  she  had  put  her 
hand  in  a  place  of  obvious  danger.  But  it 
was  for  the  jury  to  draw  inferences  from  the 
facts,  and  a  peremptory  instruction  could  not 
be  given  by  the  trial  judge,  unless  in  a  case 
where  but  a  single  inference  could  be  drawn. 
It  was  so  Improbable  that  she  received  her 
injury  in  the  precise  manner  she  described, 
and  so  difficult  to  conceive  how  she  was 
drawn  In  without  her  own  negligence,  that  a 
new  trial  might  weU  have  been  allowed  on 
the  ground  that  the  jury's  inference  of  no 
negligence  on  her  part  was  against  the  weight 
of  evidence.  But  as  it  was  possible  that 
her  injury  happened  in  a  manner  consistent 
with  her  description,  and  without  negligence 
on  her  part,  an  instruction  for  a  verdict 
against  her  ought  not  to  have  been  given,  for 
a  second  or  subsequent  verdict  on  the  same 
evidence   in   her   favor   would   doubtless  not 


have  been  disturbed.  Crue  v.  Cal 
N.  J.  Law,  215,  19  AtL  188.  The 
that  the  judgment  must  be  affirmed. 


ROWAN  r.  CONDON. 

(Court  of  Errors  and  Appeals  of  Ne 

Nov.  18,  1895.) 

Mortgage— Foreclosure— Resi 

Mortgaged  premises  were  boug 

mortgagee,  under  proceedings  to  fore 

$10,000,  the  balance  due  on  her  decre 

geared  that  the  mortgagor  paid  in  cs 

$5,000  in  fruitless  endeavors  to  save 

erty,  and  there  was  some  proof  thai 

a  misapprehension  as  to  time  of  sale,  t 

er  willing  to  give  $25,000  could  have 

Held,  that  a  resale  would  be  ordered 

tion  of  the  giving  of  a  bond  that,  in 

of  a  resale,  $25,000  would  be  bid. 

Appeal  from  court  of  chancery; 
Chancellor. 

Margaret  H.  Rowan  appeals  from 
confirming  a  sale  to  Minerva  Cond 
proceedings  to  foreclose  a  mortgi 
versed  conditionally. 

CoUins   &  Corbin,   for  appellant 
Lewis  and  Albert  A.  WUcox,  for  re 

GARRISON,  J.  This  appeal  is 
decree  of  the  chancellor  conflrmii 
under  proceedings  to  foreclose  a  i 
The  mortgaged  premises  were  boui 
the  mortgagee  for  the  sum  of  $10,0 
balance  due  on  her  decree.  The  art 
this  court  is  arrested  by  two  circui 
First,  that  the  mortgagor  actuaUj 
cash  the  sum  of  $4,698  in  fruitless  e 
to  save  her  property;  and,  second,  f 
proof  is  offered  that,  but  for  a  miss 
sion  as  to  the  time  of  sale,  a  purch 
was  willing  to  give  $25,000  for  the 
could  have  been  had.  In  view  of  the; 
stances,  our  order  is  that  the  deer 
chancellor  be  affirmed  unless,  wlthi 
after  the  remission  of  this  recoi 
court  of  chancery,  a  prospective  i 
enter  into  bond,  with  security  sat 
to  the  chancellor,  that,  in  the  ey 
resale,  the  sum  of  $25,000  wlU  be  bl 
mortgaged  premises,  in  which  case 
of  the  premises  shall  be  directs 
chancellor. 

This  order  Is  made  without  costs 


PERRINE  v.   BROADWAY   BA: 
BROOKLYN. 
(Court  of  Errors  and  Appeals  of  Ne 
Nov.  16,  1895.) 

Practice — Service  or  Chancery   Ob 
tempt. 

1.  The  regulai  way  of  serving  ai 
file  in  the  court  of  chancery  is  by  let 
the  party  a  copy  thereof,  certifie.i  by 

2.  A  party  will  not  be  in  contour 
fusal  to  obey  an  order  not  so  served 
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has  been  served  in  accordance  with  a  special 
order  of  the  chancellor. 

(Syllabus  by  tho  Court) 

Appeal  from  court  of  chancery;  Bird,  Vice 
Chancellor. 

Action  by  tbe  Broadway  Bank  of  Brooklyn 
against  Orlando  Perrine.  From  an  order 
finding  tbe  defendant  guilty  of  contempt,  he 
appeals.    Reversed. 

Frank  Bergen,  for  appellant  John  S.  Voor- 
hees,  for  respondent. 

BEASLBY,  0.  3.  On  this  appeal  but  a 
single  question  Is  presented  for  solution. 
The  respondent,  having  obtained  a  judgment, 
and  an  execution  thereon  having  been  re- 
turned unsatisfied,  exhibited  his  bill  in  the 
court  of  chancery  to  compel  the  discovery  by 
tbe  appellant,  tbe  judgment  debtor,  of  his 
property.  By  force  of  the  statute  (Revision, 
121.  {  90)  the  chancellor  thereupon  made  an 
order  requiring  the  appellant  to  appear  and 
make  discovery  on  oath  concerning  his  prop- 
erty and  things  in  action  before  a  master,  at 
a  time  and  place  designated.  Thereupon  a 
certified  copy  of  this  order  was  put  in  the 
bands  of  the  sheriff  for  service,  who, 
through  tbe  medium  of  an  undersherlff,  serv- 
ed tbe  appellant  by  leaving  a  true  copy  of 
the  order  -with  him,  but  without  showing 
him  the  original,  or  in  any  manner  intimat- 
ing that  he  had  it  in  his  possession.  In  this 
condition  of  things  the  appellant,  acting  on 
tbe  advice  of  counsel,  did  not  attend  before 
tbe  master  as  directed,  and,  because  of  such 
failure,  was  cited  by  the  respondent  to  ap- 
pear and  show  cause  before  the  vice  chan- 
cellor why  he  should  not  be  adjudged  to  be 
ai  contempt.  Upon  hearing  he  was  declared 
in  have  been  contumacious,  and  was  accord- 
ingly fined.  The  present  appeal  brings  be- 
fore us  this  sentence. 

That  the  order  in  question  was  not  serv- 
ed according  to  law  is  not  open  to  question. 
Tbe  practice  on  this  head  has  been  Immemo- 
riaJQy  settled.  The  ancient  and  modern 
course  of  procedure  was  and  is  as  follows: 
Upon  an  order  of  this  nature  being  signed, 
it  is  to  be  filed,  and  a  copy  certified  to  as  true 
by  the  clerk  is  then  to  be  served  on  the 
parry.  These  steps  may,  of  course,  be  modi- 
fied by  the  special  direction  of  the  chancellor, 
bat.  in  the  absence  of  such  substituted 
method,  the  correct  and  only  mode  is  that 
just  stated.  So  far  as  is  known,  there  has 
never  been  an  approved  departure  from  the 
rule.  In  the  present  Instance  this  inveterate 
and  simple  course  was  not  taken.  A  copy  of 
the  order,  attested  by  the  clerk,  was  sent  to 
the  officer,  and,  Instead  of  leaving  it  with 
tbe  appellant,  he  copied  it,  and  left  such 
copy.  The  paper  thus  left  was  not  certified 
to  in  any  mode,  nor  did  the  officer  exhibit  the 
copy  in  bis  hands.  The  ground  upon  which 
the  vice  chancellor  concluded  that  the  appel- 
lant had  placed  himself  in  a  contumelious  at- 
titude -with  respect  to  the  court  was  that  the 


circumstances  showed  that  he  had  no  rea- 
son to  doubt,  and  did  not  doubt,  the  authen- 
ticity of  the  copy  of  the  order  that  was  left 
with  him,  and  that  therefore  it  was  his  duty 
to  obey  it.  The  doctrine  is  thus  expounded: 
"As  a  general  rule,  I  think,  it  may  be  safely 
said  that,  when  an  order  is  made  by  a  court, 
requiring  a  party  to  a  suit  pending  before  It 
to  do,  or  to  refrain  from  doing,  a  particu- 
lar thing,  all  that  Is  required  to  Impose  the 
duty  of  obedience  Is  that  the  order  shall  come 
to  his  knowledge  In  such  manner  that  he 
knows  what  he  is  required  to  do,  or  to  re- 
frain from  doing,  and  as  would  lead  a  man 
of  ordinary  good  sense  to  believe  that  the 
court  had  made  It.'*  It  is  obvious  that,  if 
such  be  the  principle,  then  there  Is  nothing 
like  an  established  formula  of  practice  in  re- 
lation to  these  cases.  The  entire  subject  Is 
In  the  air.  Who  can  tell  what  will  or  will 
not  be  a  sufficient  service?  The  assurance  of 
the  lawyer  of  the  party  obtaining  the  order, 
that  a  paper  purporting  to  be  a  transcript  of 
the  order,  although  entirely  unauthenticated, 
would  doubtless,  In  most  cases,  carry  con- 
viction of  its  genuineness.  So  unattested 
copies  sent  by  mall  would  many  times  have 
the  same  effect.  Under  the  prevalence  of 
such  a  system,  the  most  deplorable  laxity 
would  soon  prevail,  and  it  is  not,  therefore, 
a  matter  of  surprise  that  uo  authorities  have 
been  cited  in  its  support  In  the  brief  of 
counsel  the  service  of  orders  of  this  nature 
are  likened  to  the  service  of  injunctions,  and 
it  is  claimed  that,  with  respect  to  such  pro- 
cedure, the  rule  propounded  by  the  vice  chan- 
cellor has  obtained.  There  can  be  no  doubt 
that  in  certain  junctures  the  usual  rule  re- 
quiring an  exact  service  of  injunctions  has 
been  relaxed,  but  such  relaxations  are  ap- 
plicable only  to  that  form  of  such  writs 
whereby  the  party  is  prohibited  from  pursu- 
ing a  certain  line  of  conduct;  but  such  relax- 
ations are  the  creatures  of  necessity,  and 
therefore  have  no  place  In  the  regulations 
of  mandatory  injunctions.  The  expressions 
of  judicial  opinions  on  that  subject  In  this 
state  have  all  related  to  common  injunctions; 
that  is,  writs  containing  an  order  not  to  do 
a  particular  thing,  or  series  of  things.  They 
mark  out  deflections  from  tbe  ordinary  path, 
and  are  obviously  the  creatures  of  necessity, 
and  should  not  transcend  the  limits  of  such 
necessity.  In  Harlng  v.  Kauffman,  13  N.  J. 
Eq.  308,  Chancellor  Green,  with  characteris- 
tic precision  and  accuracy,  defines  the  usual 
practice  touching  the  service  of  this  process. 
He  says:  "To  effect  a  regular  service  of  an 
injunction,  the  writ  Itself  under  the  seal  of 
the  court,  must  be  shown  to  the  party  against 
whom  it  issues,  and  a  true  copy  thereof  de- 
livered to  him."  He  then  proceeds  to  show 
that.  In  cases  where  such  formal  service  can- 
not be  made,  the  court  will  direct  a  differ- 
ent, and  less  direct,  method  of  notification  to 
be  pursued.  This  is  the  English  and  Amer- 
ican practice.  Endicott  v.  Mathls,  9  N.  J. 
Eq.  114;   Railroad  Co.  v.  Johnson,  35  N.  J. 
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Eq.  422;  Osborne  v.  Tenant,  14  Ves.  136,  2 
Ves.  &  B.  348;  Skip  v.  Harwood,  3  Atk.  663, 
567.  It  will  be  observed  that  In  this  class  of 
cases  the  rule  enforced  is  that  the  court  will 
not  suffer  any  one  willfully  to  defeat  Its  ju- 
risdiction over  the  subject  It  has  in  hand. 
It  treats  as  punishable  any  attempt  to  frus- 
trate its  authority.  But  outside  of  the  scope 
of  such  a  purpose  the  court  will  not  dispense 
with  the  strict  service  of  its  writ  None  of 
our  own  adjudications  appear  to  have  gone 
beyond  this  limit  None  of  them  have  held  that 
a  party  will  be  In  contempt  by  disobeying  an 
Injunction  irregularly  served,  when  the  sub- 
ject of  the  writ  has  been  left  la  statu  quo,  so 
that  the  power  of  the  court  over  it  has  not 
been  impaired.  It  Is  obvious,  therefore,  that 
the  rule  in  question  would  seldom  or  never 
regulate  the  practice  touching  mandatory  in- 
junctions. The  result  is  that,  even  if  the 
principles  pertinent  to  Injunctions  were 
deemed  to  be  applicable  to  the  order  now  In 
question,  the  appellant  could  not  properly 
have  been  put  in  contempt  by  his  refusal  to 
obey  It  for  such  refusal  could  In  no  wise  in- 
terfere with  the  jurisdiction  of  the  court  over 
its  subject  The  entire  effect  of  such  re- 
cusancy was  to  procrastinate  the  hearing 
for  a  few  days. 
Let  the  decree  appealed  from  be  reversed. 


FOSTER  v.  ANGELL,  Town  Treasurer. 
(Supreme  Court  of  Rhode  Island.     Nov.  21, 
1895.) 
Mandamus  to  Tows  Officer— Payment  of  Dis- 
puted Claim. 

1.  Mandamus  will  not  lie  to  compel  the 
payment  by  a  town  officer  of  a  disputed  claim. 

2.  Mandamus  will  not  lie  to  compel  a  town 
treasurer  to  pay  claims  not  audited,  as  required 
by  law. 

3.  Pub.  St  c.  34,  {  11,  authorizes  towns  to 
appoint  such  special  agents  as  they  may  deem 
expedient  to  perform  duties  which  the  law  does 
not  require  other  officers  to  perform.  Section 
12  imposes,  by  implication,  the  duty  of  auditing 
bills  against  a  town  oa  the  town  council.  Held, 
that  a  town  ordinance  requiring  bills  audited 
by  the  town  council  to  be  approved  by  a  specinl 
agent  appointed  by  it  for  that  purpose  is  valid. 

Petition  by  Thomas  EL  Foster  against 
Frank  C  Angell,  town  treasurer,  for  writ  of 
mandamus  to  compel  defendant  to  pay  plain- 
tiff's claims.     Petition  dismissed. 

P.  H.  Quinn,  for  petitioner.  J.  0.  Collins, 
for  respondent 

TILLINGHAST,  J.  This  Is  a  petition  for 
a  writ  of  mandamus  to  Issue  against  Frank 
C.  Angell,  town  treasurer  of  the  town  of 
North  Providence,  to  compel  him  to  pay  to 
the  relator  two  certain  bills  of  his  against 
said  town,  amounting  In  the  aggregate  to 
the  sum  of  $33,  which  bills  have  been  ap- 
proved and  ordered  paid  by  the  town  coun- 
cil thereof,  but,  notwithstanding  which  ap- 
proval, the  respondent  town  treasurer  re- 
fuses to  pay.    The  proof  submitted  shows  that 


on  June  8,  1895,  at  a  financial  town  meeting 
held  In  said  town,  an  appropriation  of  $2, GOO 
was  made  for  town  officers;  that  on  Jane  10, 
1895,  the  relator  was  duly  elected  by  the 
town  council  a  "complainant  under  town  or- 
dinances"; that  his  compensation  was  fixed 
at  $3.50  per  week  for  actual  services;  and 
that  he  was  specially  directed  to  be  on  duty 
on  the  night  before,  and  the  day  of,  the  4th 
of  July,  1895.  It  also  shows  that  at  said 
financial  town  meeting  the  following  resolu- 
tions were  passed,  vis.:  "That  the  town 
treasurer  is  hereby  directed  not  to  expend 
any  money  In  payment  of  any  bill  or  claim 
against  the  town,  unless  said  bill  or  claim 
shall  first  have  been  approved  by  an  auditing 
committee,  to  consist  of  the  following  per- 
son, Thomas  W.  Angell.  And  the  holder  of 
such  bill  or  claim  against  the  town  shall  be 
left  to  collect  the  same  against  the  town  by 
due  process  of  law,  whenever  said  committee 
shall  not  have  approved  the  same.  In  case  of 
any  vacancy  In  the  above  committee  by  death, 
resignation,  or  otherwise,  such  vacancy  shall 
be  filled  by  the  town  council.  And  be  it 
further  resolved,  that  all  expenditures  to  be 
made  pursuant  to  votes  of  this  town  meeting 
shall  be  subject  to  the  above  conditions." 
Proof  has  been  submitted  on  the  part  of  the 
relator,  on  the  one  hand,  that  the  services 
were  actually  rendered  as  set  out  in  his  bills; 
that  he  acted  under  the  direction  of  the  town 
sergeant  in  performing  said  services;  that 
his  claim  Is  a  just  and  reasonable  one;  and 
that  his  bills  therefor  have  been  approved 
and  ordered  paid  by  the  town  council.  Proof 
has  also  been  submitted  on  the  part  of  the 
respondent,  on  the  other  hand,  that  the  re- 
lator has  never  performed  the  services  for 
which  he  claims  said  compensation;  that  said 
claim  Is  not  a  just  and  valid  claim  against 
the  town;  but  that  there  Is  a  good  and  valid 
defense  thereto,  which  the  respondent  alleges 
he  is  able  and  ready  to  maintain  In  a  court  of 
law;  and,  furthermore,  that  said  bills  have 
never  been  audited  by  said  Thomas  W.  An- 
gell, the  relator  not  having  presented  the 
same  to  him  for  audit  and  not  having  pro- 
duced any  evidence  to  him  of  the  rendition  of 
said  services. 

In  this  state  of  the  proof,  we  think  It  is 
clear  that  mandamus  will  not  lie  to  compel 
the  payment  of  the  claim.  The  reasons  which 
lead  us  to  this  conclusion  are:  First  That 
it  appears  that  the  relator's  claim  is  a  dis- 
puted one,  and  hence  he  does  not  show  a 
clear  legal  right  to  have  the  act  done  which 
which  he  asks  that  the  respondent  be  com- 
pelled to  do.  And  It  Is  well  settled  that 
mandamus  will  not  lie  in  cases  of  doubtful 
right  It  lies  merely  to  command  that  to  be 
done  which  clearly  ought  by  law  to  be  done. 
In  other  words,  In  order  to  obtain  the  writ! 
the  applicant  must  show  a  plain  dereliction  of 
duty,  and  a  specific  and  complete  right  ■which 
is  to  be  enforced.  Ang.  Corp.  §  709;  Glass- 
cock v.  Commissioners,  3  Tex.  53;  Kent  v. 
Buck,  45  Vt  18;    People  v.  Thompsou.    25 
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Bart.  76;  People  v.  Brooklyn,  1  Wend.  318; 
Stone- Ware  Co.  v.  Taylor,  17  R.  I.  33,  19  Atl. 
1066;  "Simmons  v.  Davis,  18  R.  I.  46,  25 
AtL  691.  And,  second,  the  writ  will  not  lie 
because  the  relator's  bills  against  the  town 
hare  not  been  audited,  in  accordance  with 
the  vote  of  the  town  aforesaid,  and  hence  the 
respondent  has  no  authority  to  pay  the  same. 
It  is  true  that  said  bills  hare  been  approved 
and  ordered  paid  by  the  town  council,  and 
hence  that  the  relator  has  taken  all  the  nec- 
essary steps  to  enable  him  to  prosecute  his 
claim  against  the  town  in  an  ordinary  action 
at  law.  It  is  also  true,  as  contended  by  coun- 
sel for  the  relator,  that  the  town  treasurer  is 
a  ministerial  officer;  and  it  is  clearly  his 
duty  to  pay  all  bills  which  have  been  properly 
audited,  unless  he  can  show  some  error  or 
fraud  In  connection  therewith.  Stone-Ware 
Co.  v.  Taylor,  supra;  2  Spell.  Extr.  Kel.  fg 
14,  34;  Ireland  v.  Hnnnel  (Iowa)  57  N.  W. 
715;  In  re  State  House  Commission  and  State 
Auditor,  Index  BR,  — ,  33  Atl.  453.  But  we 
do  not  agree  with  the  contention  of  counsel 
for  relator  that  the  town  exceeded  its  author- 
ity in  appointing  an  auditor,  and  in  requiring 
that  all  bills  against  the  town  should  be  ap- 
proved by  him  before  payment  thereof  should 
be  made  by  the  town  treasurer.  Pub.  St.  R. 
I  c.  34,  s  11,  provides  that  "towns  may  and 
shall  elect  all  such  town  officers  as  are,  or 
may  be,  by  law  required,  and  may  appoint 
such  other  officers  as  by  law  empowered,  and 
such  special  agents,  for  the  transaction  of 
any  town  business  not  by  law  required  to  be 
performed  by  any  officer  known  to  the  law, 
as  they  may  deem  expedient."  The  duty  of 
auditing  bills  against  a  town  Is  nowhere  ex- 
pressly devolved  upon  the  town  council  there- 
of, although  it  is  dearly  Implied  from  the 
provisions  of  Pub.  St  R.  I.  c.  34,  §  12;  yet 
we  see  no  reason  why  any  town  may  not 
rightfully  require,  in  addition  to  their  approv- 
al of  Bald  bills,  a  further  approval  by  such 
an  agent  as  It  may  designate  for  that  pur- 
pose, before  the  town  treasurer  shall  pay  the 
same.  In  abort,  the  money  hi  the  town  treas- 
ury having  been  raised  by  the  taxpayers, 
ihey  evidently  have  the  right  to  surround 
the  disbursement  thereof  with  all  reasonable 
safeguards.  The  vote  hereinbefore  quoted  is 
tantamount  to  an  ordinance  of  the  town  regu- 
lating the  payment  of  bills;  and,  it  being 
within  the  power  of  the  town  to  pass  and 
enact  ordinances  for  the  proper  conducting  of 
the  business  thereof  (Farnsworth  v.  Town 
Council,  13  R.  I.  87),  said  vote  has  the  force 
of  law,  and  Is  absolutely  binding  upon  the 
respondent,  until,  at  any  rate,  some  power 
superior  to  that  of  the  town  shall  interfere. 

The  case  of  Dubordieu  v.  Butler,  49  Cal. 
322,  is  very  nearly  In  point  There  the  re- 
lator held  a  warrant  against  the  city  treas- 
urer for  the  payment  of  $155.03,  drawn  by 
the  chairman  and  secretary  of  the  city  water 
fund  In  due  form,  but  not  audited  by  the 
common  council,  as  required  by  an  ordinance 
of  the  city;  and  the  court  held  that  the  ordi- 


nance, which  was  pleaded  by  the  respondent, 
presented  a  plain  defense  to  the  application 
of  the  relator  for  the  writ  In  State  v.  Ful- 
ler, 18  S.  C.  246,  It  was  held  that  a  writ  of 
mandamus  will  not  issue  to  compel  a  county 
treasurer  to  pay  an  auditor's  checks  for  as- 
sessment expenses,  where  the  accounts  for 
which  the  checks  were  Issued  have  not  been 
examined  and  approved  by  the  county  com- 
missioners, as  required  by  the  act  of  1875,  I 
23  (15  St.  at  Large,  993),  and  subsequent  leg- 
islation. The  court  say:  "It  Is  well  settled 
that  the  writ  of  mandamus  can  only  Issue  to 
compel  the  performance  of  some  act  oblig- 
atory by  law  on  the  officer  to  whom  it  goes. 
He  must  have  the  ability  to  comply,  and 
must  be  also  under  a  clear  duty  in  respect 
thereof."  The  case  of  People  v.  Brennan,  18 
Abb.  Prac.  100,  Is  also  in  point  In  that  case 
the  relator  held  a  claim  against  the  comptrol- 
ler of  the  city  of  New  York  for  services  ren- 
dered, which  claim  had  been  approved  and 
ordered  paid  by  the  common  council  of  the 
corporation,  but  had  not  been  audited  by  the 
"department  of  finances."  The  court  held 
that,  until  the  bill  was  properly  audited,  the 
duty  of  the  comptroller  was  plain  and  imper- 
ative. See,  also,  Schwanbeck  v.  People,  15 
Colo.  64,  24  Pac.  575;  State  v.  Mount,  21  La. 
Ann.  352;  2  Spell.  Bxtr.  Rel.  {  1502. 

Counsel  for  the  relator  has  called  our  atten- 
tion to  Pub.  Laws  R.  I.  c.  1412,  passed  May 
1,  1895,  relating  to  the  election  of  certain  offi- 
cers In  the  town  of  North  Providence,  and 
contends  that,  by  virtue  thereof,  the  election 
of  all  town  officers,  excepting  those  men- 
tioned in  section  1,  is  devolved  exclusively . 
upon  the  town  council.  This  appears  to  be 
the  law  relating  to  said  town.  But  as  no 
provision  is  made  therein  for  the  election  of 
an  auditor,  he  is  not  an  officer  of  the  town, 
within  the  meaning  of  said  act,  and  hence 
the  powers  of  the  town  under  Pub.  St  R.  L 
c.  34,  §  11,  before  referred  to,  remain  the 
same  as  they  existed  before  the  passage 'of 
said  act  The  person  appointed  to  audit  the 
bills  against  the  town  was  merely  an  agent 
thereof  for  the  transaction  of  certain  town 
business,  not  by  law  required  to  be  performed 
by  any  officer  known  to  the  law.  Petition  dis- 
missed. 


TASKER  v.   COMMISSIONERS   OF   GAR- 
RETT COUNTY. 

(Court  of  Appeals  of  Maryland.     Dec.  5, 1895.) 

Cocntt  Commissioners — Authority. 

Code,  art  81,  g  23,  makes  it  the  duty  of 
the  county  commissioners  to  make  an  accurate 
and  fair  account  of  all  property  of  every  sort 
within  their  county,  and  its  valuation,  and  an 
alphabetical  list  of  th»  owners,  etc.  _  Article  25, 
S  1,  provides  that  county  commissioners  shall 
have  power  to  appoint  officers  required  for  coun- 
ty purposes  not  otherwise  provided  by  law  or 
the  constitution.  Held,  that  the  county  com- 
missioners have  power  to  employ  a  person  "to 
trace  up  and  compile  a  book  of  abstracts  of 
title    *    *    *    of  all  unassessed  lands,"  etc. 
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Appeal  from  circuit  court,  Washington 
county. 

Action  by  Hiram  P.  Tasker  against  the 
county  commissioners  of  Garrett  county  on 
a  contract  for  services  in  compiling  a  book 
of  abstracts  of  title,  for  use  of  the  county 
commissioners'  office,  of  all  unassessed  lands 
in  such  county.  From  a  judgment  sustain- 
ing a  demurrer  to  the  declaration,  plaintiff 
appeals.    Reversed. 

Argued  before  BRYAN.  ROBERTS,  BRIS- 
COE, McSHERRY.  and  FOWLER,  JJ. 

Ferdinand  Williams,  Benj.  A.  Richmond, 
Alex.  Nelll,  and  J.  A.  Mason,  for  appellant 
F.  H.  Slncell,  T.  J.  Peddlcord,  and  C.  D.  Wag- 
ainan,  for  appellees. 

FOWLER,  J.  The  question  presented  by 
this  appeal  is  whether  the  commissioners  of 
Garrett  county  are  liable  to  be  sued  upon  the 
contract  which  is  set  out  In  the  plaintiff's 
declaration.  This  contract  Is  evidenced  by 
an  order  passed  by  the  defendants,  by  which 
It  appears  that  the  plaintiff  was  authorized 
and  directed  to  trace  up  and  compile  a  book 
of  abstracts  of  title,  for  the  use  of  the  coun- 
ty commissioners'  office,  of  all  unassessed 
lands  in  said  county.  It  was  provided  by 
this  order  that,  upon  the  adoption  of  the 
plaintiff's  report,  he  should  be  allowed  a  fair 
and  reasonable  compensation  for  his  said 
work.  The  first  count  In  the  declaration  was 
struck  out  on  motion  of  the  plaintiff,  and 
the  defendants  demurred  to  It  as  thus  amend- 
ed. The  second  count  is  based  upon  the  the- 
ory that  the  plaintiff  performed  his  part  of 
the  contract,  and  that  although  the  defend- 
ants examined,  ratified,  approved,  and  adopt- 
ed his  work  and  reports,  they  refused  to 
compensate  him  therefor.  The  third  count  al- 
leges that  the  defendants  received  and  ex- 
amined the  work  of  the  plaintiff,  but  fraud- 
ulently refused  to  adopt  It  It  must  be  con- 
ceded, we  think,  that  If  the  defendants,  as 
commissioners  ot  Garrett  county,  had  power 
to  make  the  contract  each  count  of  the 
amended  narr.  sets  out  a  good  cause  of  ac- 
tion. For  while  it  is  so  well  settled  that 
It  Is  unnecessary  to  cite  authorities  to  sus- 
tain It,  that  municipal  bodies,  like  the  de- 
fendants, act  with  limited  corporate  author- 
ity, and  persons  dealing  with  them  must  be 
•  held  to  know  the  extent  and  limit  of  such 
corporate  powers,  yet  not  every  act  they 
may  do,  nor  every  officer  they  may  appoint 
can  be  specifically  designated  In  their  char- 
ters. And  therefore  our  own  Code  (article 
25),  relating  to  county  commissioners,  pro- 
vides, In  section  1,  that  they  shall  have  pow- 
er to  appoint  agents,  officers,  and  servants 
required  for  county  purposes,  not  otherwise 
provided  by  law  or  the  constitution.  And 
the  whole  question,  therefore,  Is  whether— 
First  It  Is  the  duty  of  the  county  commis- 


sioners to  assess  for  taxation  unassessed 
lands;    and,  secondly,   whether  any   officer 
whom  they  are,  either  by  law  or  the  consti- 
tution,   specifically    authorized    to    appoint 
could  provide  them  with  the  information  nec- 
essary to  enable  such  assessment  to  be  ef- 
fectually and  properly  made.    That  It  Is  the 
duty  of  the  commissioners  to  assess  such 
lands  is,  of  course,  clear.    Code,  art  81,  { 
10,  provides  "that  In  all  cases  where  dis- 
coveries of  assessable  property  are  made  by 
the  collectors,  or  the  county  commissioners 
*    •    *   either  from  the  returns  of  clerks, 
registers  or  assessors  or  In  any  other  way, 
the  county  commissioners  shall  assess   the 
same."    Instead  of  construing  the  conceded 
limited  powers  of  the  defendants  so  as  to 
diminish  their  ability  to  employ  agents  to 
aid  In  subjecting  the  owners  of  all  lands  to 
taxation  as  required  by  the  fifteenth  article 
of  the  bill  of  rights,  we  should  rather  try  to 
aid  them  In  so  difficult  a  task.     It   is   not 
probable  that  the  owners  of  such  unassessed 
lands  will  voluntarily  give  the  information 
desired,  nor  do  we  think  it  can  be  supposed 
that  either  the  collectors  of  taxes,  the  as- 
sessors, or  the  commissioners    themselves, 
are  competent  to  perform  in  a  satisfactory 
manner  the  work  which  the  plaintiff  alleges 
he  was  employed  to  do.     That  work  -was,  in 
the  language  of  the  order  already  referred 
to,  "to  trace  up  and  compile  a  book  of  ab- 
stracts of  titles    *    *    *   of  all  unassessed 
lands,"  etc.    It  is  alleged  In  the  declaration 
that  the  lands  In  question  were  vacant  And 
in  the  possession  of  no  one.    How,    then, 
could  they  be  subjected  to  taxation?    The 
names  of  the  owners,  and  the  extent  of  their 
respective  holdings,  bad  to  be  ascertained 
before  assessment  could  be    properly  and 
fairly  mode.    Indeed,  the  assessment  could 
not  be  legally  made  at  all  until  the  names 
of  the  owners  had  been  ascertained,  for  sec- 
tion 2  of  article  81  of  the  Code  requires  all 
property  to  be  valued  to  the  owner  thereof, 
and  section  23  of  the  same  article  mates  it 
the  duty  of  the  county  commissioners    to 
make  an  accurate  and  fair  account  of  all 
property  of  every  sort  within  their  county, 
and  the  valuation  thereof,  and  an  alphabet- 
ical list  of  the  owners  thereof,  etc.    The  or- 
der contemplated  searches  of  the  land   rec- 
ords of  Garrett  county,  and  the  preparation 
of  abstracts  of  titles.    Giving  to  this    ex- 
pression  "abstracts   of  title,"  as   used    in 
said  order,  Its  ordinary  legal  meanlnjr,    it 
would  be  the  duty  of  the  plaintiff,  under  his 
alleged  contract  to  ascertain  the  names  ot 
the  owners,  and  to  give  an  epitome  or  short 
statement  of  the  successive  title  deeds,   or 
other  evidences   of  ownership.     It   follows 
from  what  we  have  said  that  the  defendants 
had  power  to  make  the  contract  In  question, 
and   that  the  demurrer   should   have    been 
overruled.    Judgment  reversed. 
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SUBERS  v.  HURLOCK. 
(Court  of  Appeals  of  Maryland.  Dec.  6, 1896.) 
Mortgage — Foreclosure— Limitations. 
A  life  tenant  of  an  undivided  interest  in 
land  conveyed  it  in  fee,  and,  to  indemnify  the 
grantee  against  failure  of  the  remainder-men  to 
confirm  the  conveyance  on  attaining  majority, 
executed  to  him  a  mortgage  on  other  land,  to 
be  void  if  the  remainder-men,  without  further 
consideration,  on  attaining  majority,  "do  or 
shall"  execute  to  the  mortgagee  a  deed  of  their 
interest,  and  if  the  mortgagor  "shall  in  the 
meantime,  until  the  said"  remainder-men  "shall 
hare  executed  such  conveyance  aforesaid,  and 
delivered  the  same,"  indemnify  the  mortgagee. 
The  mortgagor  died  after  the  remainder-men  at- 
tained majority.  Held,  that  the  20-years  lim- 
itations began  to  run  against  the  mortgagee's 
right  to  foreclose  from  the  date  the  youngest 
remainder-man  attained  majority,  and  not  20 
years  after  the  death  of  the  mortgagor. 

Appeal  from  circuit  court,  Kent  county,  in 
equity. 

Bill  by  Burris  Subers  against  Samuel  Hur- 
lock  to  enforce  indemnity  under  a  mortgage 
executed  to  defendant's  assignor  (plaintiff's 
grantor)  to  Indemnify  such  grantor  in  case 
remainder-men,  on  attaining  majority,  failed 
to  confirm  the  assignor's  deed  in  fee  of  land 
in  which  he  held  only  a  life  estate,  by  exe- 
cuting a  deed  of  their  interests.  From  a 
decree  for  defendant,  plaintiff  appeals.  Af- 
firmed. 

Argued  before  ROBINSON,  0.  X,  and  BRY- 
AN, BRISCOE,  McSHERRY,  FOWLER,  ROB- 
ERTS, PAGE,  and  BOYD,  JJ. 

J.  B.  Brown  and  E.  H.  Brown,  for  appel- 
lant James  A.  Pearce  and  Samuel  Hurlock, 
for  appellee. 

FOWLER,  J.  In  the  year  1854  James  Ha- 
xle,  of  Queen  Anne  county,  conveyed  to 
Charles  W.  Hendrix  an  undivided  half  Inter- 
est in  a  farm  in  that  county,  by  deed  pur- 
porting to  be  a  conveyance  In  fee  simple; 
the  said  grantee  at  the  same  time  taking 
from  certain  other  persons  a  deed  in  fee  of 
the  remaining  interest  therein,  it  being  con- 
ceded that  the  last-named  grantors  had  a 
right  to  convey.  But  when  Hazle  made  the 
deed  above  mentioned  he  had  only  a  life  in- 
terest In  the  undivided  half  conveyed  by  him, 
the  remainder  in  fee  being  in  his  three  chil- 
dren. In  order  to  indemnify  the  grantee 
against  loss  by  reason  of  his  purchase,  Ha- 
zle executed  to  Hendrix  a  mortgage  of  in- 
demnity on  a  tract  of  land  in  Kent  county. 
By  several  mesne  conveyances,  BurriB  Su- 
bers, the  appellant,  became,  and  is  now,  the 
owner  of  the  land  in  Queen  Anne  county 
which  was  in  part  conveyed  by  Hazle  to  Hen- 
drix, and  Samuel  Hurlock,  the  appellee,  like- 
wise became  the  owner  of  the  land  mort- 
gaged in  the  manner  above  mentioned.  For 
the  purpose  of  this  case  it  has  been  agreed 
that  the  appellant  has  been  actually  evicted 
by  the  children  of  said  Hazle,  who,  he  being 
dead,  are  the  real  owners  in  fee  of  the  undi- 
vided Interest  conveyed  by  their  father.  By 
reason  of  this  eviction  the  appellant  claims 


indemnity  and  remuneration  of  said  Hurlock. 
by  virtue  of  said  mortgage.  This  claim  is 
resisted  by  the  appellee  generally,  and  be- 
cause the  statutory  plea  of  limitation  is  a 
bar  thereto.  It  is  also  contended  that  this 
claim  is  stale,  and  without  merit,  by  reason 
of  appellant's  laches,  which  will  prevent  any 
recovery  by  him  against  the  appellee. 

The  only  question  we  need  consider  Is, 
conceding  no  proceedings  were  taken  on  the 
mortgage  until  more  than  20  years  after  the 
youngest  of  said  children  came  of  age,  wheth- 
er the  statute  of  limitations  constitutes  a 
bar  to  the  claim  now  made.  The  answer  to 
this  question  depends  upon  another,  namely, 
when  did  the  cause  of  action  accrue,  and  the 
statute  begin  to  run?  In  order  to  answer 
this  question,  we  must  examine  the  mort- 
gage, or  rather  that  part  of  It  in  which  the 
parties  themselves  declare  what  is  the  true 
intent  and  meaning  thereof.  The  language 
used  is  as  follows:  "Provided,  always,  and  It  is 
the  true  Intent  and  meaning  of  these  presents, 
and  of  the  said  parties  hereunto,  that  if  the 
said  Joseph  Benjamin  Hazle,  James  Hazle, 
and  Alice  Ann  ■  Hazle  do  or  shall,  when  and 
so  soon  as  they  shall  have  severally  attained 
the  age  of  twenty-one  years,  at  the  cost  and 
charges  of  the  said  James  Hazle,  convey  and 
assign  unto  the  said  Charles  W.  Hendrix, 
his  heirs  and  assigns,  by  such  deeds  and 
conveyances  as  the  said  Charles  W.  Hen- 
drix, his  heirs  or  assigns,  or  his  or  their  coun- 
sel learned  in  the  law,  shall  approve  of,  all 
their  rights,  title,  interest,  and  estate  in  and 
to  the  said  lands  and  real  estate  contained  in 
the  said  deed  from  James  Hazle  to  the  said 
Charles  W.  Hendrix,  and  hereinbefore  re- 
ferred to,  and  recorded  among  the  land  rec- 
ords of  Queeu  Anne's  county,  without  any 
consideration  to  be  paid  to  the  said  Joseph 
Benjamin  Hazle,  James  Hazle,  and  Alice 
Ann  Hazle  for  so  doing,  and  also  if  and  in 
case  the  said  James  Hazle,  his  heirs,  execu- 
tors, or  administrators,  do  and  shall  in  the 
meantime,  and  until  the  said  Joseph  Benja- 
min Hazle,  James  Hazle,  and  Alice  Ann  Ha- 
zle shall  have  executed  such  conveyance  as 
aforesaid,  and  delivered  the  same,  save 
harmless,  defend,  keep  harmless,  and  indem- 
nify the  said  Charles  W.  Hendrix,  his  heirs 
and  assigns,  executors  and  administrators, 
and  his  and  their  goods  and  chattels,  lands 
and  tenements,  and  the  said  tract  or  par-  - 
eel  of  land  and  premises  (an  undivided  half 
part,  as  aforesaid)  so  to  be  conveyed  by  the 
said  Joseph  Benjamin  Hazle,  James  Hazle, 
and  Alice  Ann  Hazle  to  the  said  Charles  W. 
Hendrix  as  aforesaid,  and  the  rents,  Issues, 
and  profits  thereof,  from  all  claims  and  de- 
mands to  be  made  thereto  by  or  on  the  part 
and  behalf  of  the  said  Joseph  Benjamin  Ha- 
zle, James  Hazle,  and  Ailed  Ann  Hazle,  then 
and  from  thenceforth  these  presents,  and 
every  matter  and  thing  therein  contained, 
shall  cease,  and  be  utterly  null  and  void,  any- 
thing herein  contained  to  the  contrary  there- 
of in  any  wise  notwithstanding." 
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It  seems  to  us  too  clear  for  controversy 
that  as  and  when  the  children  reached  the 
age  of  21,  and  failed  to  execute  the  deeds 
provided  for,  the  condition  of  the  mortgage 
was  broken,  a  right  of  action  accrued  to  the 
mortgagee,  and  the  statute  commenced  to 
run  against  him,  and  in  favor  of  the  mort- 
gagor. This  conclusion,  however,  as  we  un- 
derstand the  argument  of  counsel  for  the 
appellant,  is  not  controverted;  that  is,  that 
the  failure  of  the  children  to  have  executed 
deeds  as  they  came  of  age  created  a  default, 
and  gave  the  mortgagee,  upon  such  failure,  a 
right  of  action,  and  that,  such  right  of  ac- 
tion having  accrued  more  than  20  years  be- 
fore the  Institution  of  these  proceedings,  It 
would  be  a  bar  to  them,  or  to  any  action  on 
the  mortgage  for  Indemnity  for  loss  caused 
by  such  failure  to  execute  such  deeds.  But 
it  is  further  contended  that  the  covenant  or 
condition  of  the  mortgage  by  which.  It  was 
agreed  that  the  deeds  should  be  executed 
was  not  the  only  covenant  therein,  and  that 
the  appellant  was  not  bound  to  sue  on  breach 
of  that  covenant,  or  within  20  years  there- 
after, but  that  he  could  waive  that  right, 
and  wait  until  he  was  actually  evicted,  or  at 
least  until  20  years  after  the  mortgagor's 
death,  for  until  such  death  his  children  could 
make  no  legal  claim  against  the  mortgagee's 
land.  This  contention  Is  based  upon  the  the- 
ory that,  In  addition  to  the  covenant  respect- 
ing the  execution  of  the  deeds  by  the  chil- 
dren at  majority,  there  was  another  inde- 
pendent covenant  In  the  mortgage,  which 
was  a  covenant  to  indemnify  against  any 
claim  or  demand  made  by  the  children  (the 
rightful  owners);  and  this,  too,  without  re- 
gard to  the  time  when  such  claim  might  be 
made  by  them  or  on  their  behalf,  provided 
only  it  should  be  made  within  20  years  after 
the  death  of  the  mortgagor.  But  it  seems 
to  us  to  be  apparent  that  the  intent  and 
meaning  of  the  parties  to  the  mortgage,  as 
therein  expressed,  was  to  provide,  from  the 
time  of  its  execution  to  the  majority  of  the 
children,  respectively,  an  indemnity  against 
loss  resulting  from  any  claim  of  title  which 
should  be  set  up  by  them  within  that  time. 
The  mortgagor  was  to  save  harmless  and  de- 
fend the  mortgagee  only  against  loss  caused 
by  breaches  which  happened  before  the  time 
mentioned,  and  this  becomes  clear  from  an 
examination  of  the  language  of  the  mortgage 
Itself,  which  we  have  already  quoted.  The 
condition  of  the  mortgage  provides  for  the 
execution  of  deeds  by  the  children  as  they 
respectively  reach  the  age  of  21  years,  and 
their  failure  so  to  do  constitutes  a  breach. 
Indemnity  is  then  provided  for  up  to  that 
period,  as  follows:  "If  •  *  *  the  said 
James  Hazle  shall  in  the  meantime,,  and  un- 
til the  said  Joseph,"  etc.  (the  children),  "shall 
have  executed  such  conveyances  as  afore- 
said, •  *  *  save  harmless  and  defend  and 
indemnify  the  said  Hendrix  *  *  *  from 
all  claim  to  be  made  by"  the  children,  then 
the  mortgage  to  be  void,  etc.    It  seems  to 


us  that  Indemnity  against  losses  by  reason 
of  any  claim  made  by  the  children  up  to  the 
time  of  their  majority  because  of  breaches 
happening  antecedent  thereto,  is  as  clearly 
Included  within  the  provisions  of  the  mort- 
gage as  indemnity  for  claims  made  for  losses 
because  of  breaches  happening  after  that 
time  are  excluded  therefrom.  We  conclude, 
therefore,  that,  even  if  the  provision  relating 
to  indemnity  can  be  considered  as  an  inde- 
pendent covenant,  the  loss  now  complained 
of  is  not  embraced  thereby.  But  In  no  prop- 
er sense  can  the  clause  of  the  mortgage 
which  provides  for  indemnity  be  considered 
as  a  separate  or  Independent  covenant;  for. 
If  the  condition  of  the  mortgage  is  to  be 
taken  as  a  covenant,  it  is  a  covenant  for 
title,  and  if  so  the  breach  occurred,  as  we 
have  said,  as  and  when  the  children  several- 
ly came  of  age  (Wood,  Urn.  Act  §  173,  and 
note  2),  and  the  indemnity  against  loss  or 
rents  which  might  happen  because  of  the 
successful  assertion  of  title  by  the  children 
before  the  period  fixed  for  making  the  deeds 
and  perfecting  the  title  of  the  mortgagee 
was  incident  to,  and  a  part  of,  the  principal 
undertaking.  The  general  rule  in  regard  to 
the  application  of  the  statute  of  limitations 
to  the  rights  of  mortgagor  and  mortgagee  is 
thus  expressed  in  2  Jones,  Mortg.  §  1210: 
"The  statute  runs  in  favor  of  the  mortgagor 
from  the  time  the  mortgagee's  right  of  ac- 
tion accrues;  that  la,  from  the  time  the 
condition  of  the  mortgage  is  broken.  Un- 
less the  time  commences  to  ran  from  the 
time  when  the  right  to  foreclose  accrues,  it 
could  have  no  commencement,  except  in 
rare  Instances,  and  the  right  to  foreclose 
might  be  asserted  against  the  continued  pos- 
session of  the  mortgagor  at  the  most  remote 
period.  From  that  time  the  mortgagor  holds 
subject  to  the  right  of  the  mortgagee  to  fore- 
close; and,  if  the  mortgagee  sleeps  upon  tbat 
right,  If  any  lapse  of  time  is  to  bar  his  claims, 
upon  the  presumption  that  he  has  been  paid, 
the  period  must  commence  from  the  accru- 
ing of  his  right  of  action."  The  principle 
thus  announced  is  familiar  and  settled  law. 
Thus,  in  Crook  v.  Glenn,  30  Md.  55,  and 
Brown  v.  Hardcastle,  68  Md.  484,  this  court, 
adopting  the  period  of  20  years,  as  provided 
by  the  statute  of  21  Jac.  I.,  in  force  in  this 
state  as  to  proceedings  against  real  estate, 
held  that  the  statute  was  an  absolute  bar 
where  the  mortgagor  has  been  in  possession 
for  more  than  20  years  without  payment  or 
recognition  of  the  mortgage  debt.  These 
were  mortgages  given  to  secure  the  pay- 
ment of  money,  but  we  can  see  no  reason 
why  the  same  period  of  limitation  should 
not  apply  to  proceedings  on  an  Indemnity 
mortgage  like  this.  But  if  we  should  adopt 
the  view  of  the  appellant,  which  has  been 
so  forcibly  presented,— that  the  right  of  ac- 
tion did  not  accrue  until  the  death  of  the 
mortgagor,— the  operation  of  the  statute 
might,  at  the  option  of  the  mortgagee,  be 
suspended  for  nearly  three  times  the  statu 
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tory  period,  (or  It  Is  conceded  that  he  could 
have  foreclosed  on  (allure  of  the  children 
to  execute  deeds  at  the  time  stipulated,  but 
it  is  contended  that  he  was  not  bound  to  do 
so  until  20  years  after  the  mortgagee'8  death. 
We  are  not  Informed  what  was  the  mort- 
gagee's age  when  he  died,  In  1888,  but  it  is 
possible  he  might  have  lived  20  years  longer 
(that  is,  until  1908),  and  in  that  event,  if  the 
appellant's  construction  be  correct,  he  could 
hare  foreclosed  his  mortgage  In  1928  (73 
rears  after  it  was  given).  Such  a  construc- 
tion, leading  as  it  does  to  a  result  so  con- 
trary to  the  policy  of  the  law,  should  not 
be  favored.  The  statute  of  limitations  oper- 
ates beneficially,  in  "the  quieting  of  men's 
estates,"  and  we  should  not  hesitate  to  apply 
It  to  a  case  which  seems  to  be  so  clearly 
within  its  provisions  as  this  one.  If  our 
construction  of  the  mortgage  be  correct,  the 
statute  of  limitations  is  a  complete  bar  to 
the  appellant's  claim,  for  no  proceedings 
were  taken  on  the  mortgage  until  over  26 
yeais  after  the  eldest  child  of  the  mortgagor 
arrived  at  the  age  of  21  years,  when,  as  we 
bare  said,  the  right  of  action  accrued.  De- 
cree affirmed,  with  costs. 


SMTRK.  City  Commissioner,  v.  SHARP  et  al. 

(Gonrt  of  Appeals  of  Maryland.    Dec.  6,  1896.) 

PiriHO  Ordinances  —  Rbpbal  bt  Implication  — 
Exchsivb  Appeopbiations— Dptt  o»  Council. 

1.  The  rule,  where  there  are  two  acts  on  the 
■line  subject,  to  give  effect  to  both  if  possible, 
but,  if  the  two  are  repugnant  in  any  of  their 
provisions,  the  latter  act,  without  any  repealing 
clause,  operates  to  the  extent  of  the  repugnancy 
u  a  repeal  of  the  first,  does  not  apply  to  succes- 
lire  city  ordinances  appropriating  money  for 
paring  different  streets,  in  case  the  aggregate 
turn  appropriated  exceeds  the  sum  available 
for  such  purposes. 

2.  Where  successive  city  ordinances  appro- 
priating money  to  pave  different  streets  appro- 
priate a  sum  in  the  aggregate  in  excess  of  the 
amount  available  for  such  purposes  and  the  or- 
dinance setting  aside  such  aggregate  sum  pro- 
Tides  that  it  shall  be  used  for  paying  the  costs 
of  paving  the  streets  "which  snail  be  required 
by  ordinance  of  the  mayor  and  city  council," 
it  is  the  duty  of  the  city  council,  and  not  of 
the  mayor,  city  commissioner,  or  the  court,  to 
determine  which  of  such  streets  shall  be  paved, 
and  how  and  in  what  order  the  sum  appropri- 
ated shall  be  used. 

Appeal  from  the  superior  court  of  Baltimore 
city. 

Petition  by  John  C.  Sharp  and  others  for 
a  writ  of  mandamus  to  compel  Alfred  B. 
Smyrk,  city  commissioner  of  the  city  of  Bal- 
timore, to  comply  with  the  terms  of  a  certain 
ordinance  passed  to  repave  a  certain  portion 
of  Saratoga  street.  From  a  judgment  grant- 
ing the  writ  the  commissioner  appeals.  Re- 
Argued  before  ROBINSON,  C.  J.,  and  BRY- 
AN. McSHERRY,  FOWLER,  BRISCOE, 
ROBERTS,  and  BOYD,  JJ. 


Thomas  O.  Hayes  and  Wm.  S.  Bryan,  Jr., 
for  appellant  William  A.  Fisher  and  Arthur 
Geo.  Brown,  for  appellees. 

BOYD,  J.  By  Act  1892,  c  138,  the  mayor 
and  city  council  of  Baltimore  were  authorized 
to  issue  the  stock  of  the  city  to  an  amount 
not  exceeding  $6,000,000  for  the  purpose  of 
procuring  funds  with  which  to  build  a  court- 
house, to  open,  widen,  repair,  and  pave  the 
streets,  and  make  other  permanent  improve- 
ments. An  ordinance  was  passed,  by  which, 
among  other  provisions,  $1,600,000  were  set 
apart  "for  paying  the  cost  of  repavlng  with 
improved  pavements  such  streets  In  Baltimore 
city,  the  repavlng  of  which  shall  be  required 
by  ordinance  of  the  mayor  and  city  council  of 
Baltimore."  It  was  duly  submitted  to  and 
approved  by  the  voters  of  the  city.  Begin- 
ning in  February,  1893,  the  mayor  and  city 
council. of  Baltimore  passed  a  number  of  or- 
dinances appropriating  various  amounts  and 
making  provision  for  repavlng  different 
streets  named  in  them,  so  that  by  the  time 
the  work  commenced— May  1,  1893— the  en- 
tire sum  authorized  for  this  purpose  had  been 
appropriated.  They  continued,  however,  aft- 
er that  time,  to  pass  ordinances  providing  for 
the  repavlng  of  other  streets  with  the  money 
thus  set  apart,  and  by  their  provisions  16  or 
18  streets  are  yet  to  be  paved,  which  will 
cost  $660,000,  while  there  only  remain  $132,- 
000  available  for  the  purpose.  With  this  con- 
dition of  affairs,  the  present  appellees,  Messrs. 
Sharp,  Francke,  and  Danaker,  owners  of  cer- 
tain property  on  Saratoga  street,  Messrs. 
Wright,  Fiaggs,  and  Melkle,  owners  of  par- 
cels of  ground  on  Patterson  avenue,  and  Ben- 
jamin B.  Porter,  the  owner  of  a  lot  on  Mc- 
Culloh  street,  obtained  an  Injunction  against 
the  mayor  and  city  council  of  Baltimore, 
Ferdinand  C.  Latrobe,  mayor,  and  Alfred  E. 
Smyrk,  city  commissioner,  to  prohibit  them 
from  proceeding  under  an  ordinance  passed 
February  27,  1893,  to  repave  certain  portions 
of  Franklin  street,  until  the  legal  effect  and 
priorities  of  certain  other  ordinances  provid- 
ing for  repavlng  Saratoga  and  McCulloh 
streets  and  Patterson  avenue  were  determin- 
ed. That  case  was  before  this  court  at  its 
last  April  terra,  >•  The  important  questions 
raised  were  whether  the  ordinances  relied  on 
by  the  plaintiffs  as  the  latest  declaration  of 
the  legislative  will  repealed  the  Franklin 
street  and  other  prior  ordinances,  and  wheth- 
er the  mayor  (or  city  commissioner)  was  vest- 
ed with  the  discretion  of  selecting  the  streets 
to  be  paved  with  the  unexpended  balance  in 
hand.  There  were  also  some  technical  and 
other  points  raised,  but  they  need  not  now  be 
mentioned.  When  the  April  term  of  this 
court  was  about  to  adjourn,  we  said:  "We 
hold  that  the  mayor  of  Baltimore  city  has  no 
authority  to  select  which  of  the  sixteen  streets 
mentioned  in  the  several  ordinances  referred 
to  In  the  bill  shall  be  first  paved,  or  to  des- 
ignate the  order  in  which  they  shall  be  paved. 

i  No  opinion  filed. 


Digitized  by  CjOOQIC 


412 


ATLANTIC  REPORTER,  Vol.  33. 


(MA 


is 
I 


We  farther  hold  that  neither  the  circuit  court 
nor  this  court  has  such  authority.  But,  Inas- 
much as  confessedly  there  are  not  sufficient 
funds  In  the  city  treasury  to  pay  for  all  the 
work,  it  Is  the  duty  of  the  city  council  to 
declare  how,  and  in  what  order,  the  money 
available  for  this  paving  shall  be  expended. 
On  the  face  of  the  bill,  therefore,  the  injunc- 
tion ought  to  be  sustained  until  the  city  coun- 
cil shall  determine  in  what  order  the  streets 
shall  be  paved.  An  opinion  will  hereafter  be 
filed  In  behalf  of  this  court,"— and  the  order 
granting  the  injunction  was  affirmed.  Before 
our  conclusions  in  that  case  had  been  an- 
nounced, as  above  stated,  the  order  from 
which  this  appeal  was  taken  was  passed,  di- 
recting the  issue  of  a  writ  of  mandamus  at 
the  instance  of  these  appellees  to  the  city 
commissioner,  commanding  him  to  comply 
with  the  terms  of  the  ordinance  passed  to  re- 
pave  Saratoga  street  from  Fremont  street  to 
Garrollton  avenue,  or  so  much  thereof  as  the 
surplus  ascertained  to  have  been  derived  from 
Ordinances  No.  42,  approved  March  16,  1883, 
and  No.  102,  approved  May  1,  1893,  shall  be 
found  by  him  to  cover  the  cost  of,  etc.  The 
opinion  not  yet  having  been  filed,  further  ar- 
gument was  heard  In  behalf  of  the  appellees 
In  this  case,  but  the  main  points  were  prac- 
tically the  same  as  those  previously  urged. 

For  the  purposes  of  this  opinion  It  will  be 
conceded  that  the  Saratoga  street  ordinance 
took  effect  In  the  fall  of  1894,  and  it  was 
proven  that  there  Is  no  unexecuted  ordinance 
appropriating  any  part  of  the  $1,600,000  later 
In  date  than  it  It  Is  contended  on  the  part 
of  the  appellees  that  the  ordinance  to  repave 
Saratoga  street  must  prevail  over  unexecut- 
ed ordinances  passed  prior  to  it,  as  It  is  the 
latest  declaration  of  the  legislative  will. 
The  general  principle  relied  on  by  them,  that 
"where  there  are  two  acts  on  the  same  sub- 
ject the  rule  Is  to  give  effect  to  both  if  possi- 
ble, but,  if  the  two  are  repugnant  in  any 
of  their  provisions,  the  latter  act,  without 
any  repealing  clause,  operates  to  the  extent 
of  the  repugnancy  as  a  repeal  of  the  first," 
Is  too  well  established  to  admit  of  question. 
Bat  is  it  applicable  to  a  case  of  this  charac- 
ter? If  the  constitution  of  Maryland  pro- 
hibited the  legislature  from  appropriating 
more  than  some  fixed  sum,  say  $100,000  per 
annum,  to  reformatory  and  other  institutions, 
and  the  legislature  passed  acts  appropriating 
the  whole  amount  to  five  Institutions,  and 
then  subsequently  appropriated  $10,000  to 
another,  could  it  be  said  that  the  latter  pro 
tanto  repealed  the  former?  Might  it  not 
more  properly  be  declared  a  nullity  on  the 
ground  that  the  amount  authorized  had  al- 
ready been  appropriated?  Then,  again, 
these  ordinances  cannot  strictly  be  said  to 
be  on  the  same  subject.  Each  provides  for 
repaying  a  separate  street,  or  part  of  a 
street,  from  the  others.  It  is  true  that 
they  all  look  to  the  same  general  source  for 
the  money,  but  they  simply  appropriate— set 


apart— certain  amounts  for  the  respective 
streets.  It  Is  impossible  for  the  court  to 
say,  under  such  circumstances,  that  the  city 
council  Intended  to  give  the  last  ordinance 
priority  over  the  others,  merely  because  It  is 
the  last  appropriation  of  money.  If  we  were 
to  be  governed  by  the  order  in  which  they 
were  passed,  it  would  probably  seem  more 
reasonable  to  assume  that  the  members  of 
the  council  intended  to  give  the  first  prefer- 
ence, for  they  might  be  presumed  to  have 
first  provided  for  those  streets  that  In  their 
opinion  most  needed  the  Improvements  and 
were  most  pressing.  They  probably  sup- 
posed that  there  would  be  sufficient  bal- 
ances from  the  various  appropriations  to  en- 
able the  authorities  to  pave  all  the  streets 
included  in  the  ordinances.  But,  when  the 
contrary  was  ascertained,  and  there  are  yet 
16  or  more  to  be  paved,  the  cost  of  which 
would  be  $650,000,  and  there  only  remain 
about  $132,000  of  the  amount  authorized  to 
be  so  expended,  the  city  council,  and  not  the 
mayor,  city  commissioner,  or  court,  should 
determine  how  and  in  what  order  it  should 
be  so  used.  The  ordinance  submitted  to  the 
people  provided  that  the  $1,600,000  should  be 
used  for  paying  the  cost  of  repaying  the 
streets  "which  shall  be  required  by  ordi- 
nance of  the  mayor  and  city  council  of  Balti- 
more"; not  such  streets  as  the  mayor  or  city 
commissioner  might  designate.  It  seems 
equally  clear  that  when  the  city  council 
passed  the  various  ordinances  in  February, 
March,  April,  May,  June,  and  October,  1893, 
appropriating  money  to  the  different  streets 
named  In  them,  they  never  contemplated 
that  one  passed  In  the  fall  of  1894  would 
have  priority  over  them,  or  any  of  them, 
merely  because  it  was  of  later  date.  If 
they  had  desired  to  give  this  ordinance  pref- 
erence, it  must  be  assumed  they  would  have 
said  so  in  such  language  as  could  not  have 
been  misunderstood. 

But  It  Is  urged  with  great  force  that  the 
provision  made  for  Saratoga  street  was  spe- 
cial,—was  a  particular  appropriation  of  a 
part  of  this  fund,— and  therefore  the  court 
should  give  effect  to  It  It  Is  true,  that  ordi- 
nance provides  that  the  cost  of  the  work 
contemplated  Is  to  be  taken  out  of  the  unex- 
pended balances  of  moneys  appropriated  for 
carrying  out  the  provisions  of  Ordinances 
No.  42,  approved  March  6,  1893,  and  No.  102, 
approved  May  1,  1893.  But  when  this  ordi- 
nance was  passed  the  city  council  had  al- 
ready made  appropriations  out  of  the  fund 
set  apart  for  repavlng  the  streets  largely  in 
excess  of  that  sum.  Ordinance  No.  42  ap- 
propriated the  sum  of  $62,000,  or  so  much 
thereof  as  may  be  necessary,  to  defray  the 
costs  of  the  part  of  the  street  therein  named, 
and  No.  102  appropriated  $8,000,  or  so  much 
thereof  as  may  be  necessary,  to  the  street 
mentioned  in  it  Each  only  appropriated  so 
much  as  was  necessary,  fixing  the  maximum 
that  could  be  used,  and  directed  the  commis- 


Digitized  by  CjOOQlC 


Pa.) 


MEEK  fl.  FRANTZ. 


413 


doners  of  finance  "to  sell  from  time  to  time, 
as  may  be  requisite,  bonds  for  this  purpose." 
A  great  many  ordinances  were  passed  after 
Nos.  42  aDd  102,  and  some  were  passed  after 
the  work  provided  for  In  them  was  com- 
pleted. The  one  for  repaying  part  of  Park 
avenue  appropriated  $75,000,  or  so  much 
thereof  as  may  be  necessary,  "said  amount 
to  be  taken  from  any  money  In  the  six- 
million  loan  for  repaying  streets  not  other- 
wise appropriated";  and  the  one  for  repay- 
ing Clay  street  appropriated  $15,000,  or  so 
nroeh  thereof  as  may  be  necessary,  "said 
amount  to  be  provided  for  and  taken  from 
any  unexpended  balances  not  otherwise  ap- 
propriated for  the  repaying  of  streets  out  of 
the  six-million  loan."  And  others  were  pass- 
ed, subsequent  to  No.  42  and  No.  102  and  prior 
to  the  one  now  before  us,  in  such  terms,  and 
for  sncb  amounts,  as  appropriated  all  of  the 
fund  at  the  disposal  of  the  city  council  for 
the  purpose.  The  city  council  could  un- 
doubtedly repeal  this  or  any  other  of  the 
unexecuted  ordinances  passed  by  them. 
This  case  Is  not  similar  to  that  of  Pumphrey 
t.  Mayor,  etc.,  47  Md.  145.  There  an  act  of 
the  legislature  had  been  passed  which  "di- 
rected and  required"  the  city  to  take  charge 
of  the  bridge  in  question,  while  here  It  is  In 
the  discretion  of  the  city  council  to  deter- 
mine which  streets  shall  be  Improved.  They 
are  necessarily  better  able  to  determine 
* hicb  streets  are  in  most  need  of  these  im- 
provements than  the  court  If  It  was  their 
intention  to  repave  Saratoga  street  to  the 
exclusion  of  the  others,  they  can  yet  say  so 
by  a  proper  ordinance;  but  they,  not  the 
court,  must  determine  which  streets  must 
be  improved  with  the  unexpended  balances 
on  hand. 
Most  of  what  we  have  said  above  Is  ap- 
plicable to  the  injunction  case  as  well  as 
this,  and  we  need  only  add,  what  we  have 
frequently  said,  that  the  remedy  by  man- 
damus is  not  one  which  is  accorded  ex  debito 
jnstitise,  and  the  right  sought  to  be  enforced 
must  be  clear  and  unequivocal,  which  cer- 
tainly cannot  be  said  to  be  so  in  this  case. 
The  mandamus  should  have  been  refused, 
and  the  Judgment  will  therefore  be  reversed, 
without  procedendo.  , 

Judgment    reversed,    without  procedendo, 
with  costs  to  the  appellant 


MEEK  v.  FRANTZ. 

(Supreme  Court  of  Pennsylvania.     Nov.  4, 
18050 

COSIBICT  Of  SURBTTSHIP — WaJJT   OF    CONSIDERA- 
TION— False  Representation.     . 

1.  Equity  will  not  relieve  a  principal  or 
•wety  from  liability  on  an  instrument  under 
**l  merely  for  want  of  consideration,  when  no 
consideration  was  contemplated  by  the  parties. 

2.  In  an  action  against  a  surety  on  a  lpnse, 
defendant  testified  that  the  lessor  told  him  that 
it  wu  the  lessee's  request  that  he  should  sign 
the  agreement  of  suretyship,  and  the  lessee  tes- 
tified that  the  lessor  asked  permission  of  him  to 


tell  defendant  that  the  lessee  wished  him  to 
sign  the  contract,  and  that  he  refused  such  per- 
mission, and  this  was  corroborated  by  the  testi- 
mony of  one  present  at  such  conversation. 
Held,  that  the  question  whether  the  lessor  made 
a  false  representation,  which  induced  defendant 
to  become  surety,  was  for  the  jury. 

Appeal  from  court  of  common  pleas,  Union 
county;   H.  M.  McClure,  Judge. 

Action  by  J.  I.  Meek  against  Harvey 
Frantz,  as  guarantor  of  the  payment  of  rent 
under  a  lease  made  by  plaintiff  to  John  J. 
Bieber  &  Co.  From  a  judgment  for  plain- 
tiff, defendant  appeals.    Reversed. 

The  assignments  of  error  were  as  follows: 
"(1)  The  court  erred  In  charging  the  jury 
as  follows:  The  defendant  has  sought  to 
avoid  the  payment  of  this  money  by  evidence 
that,  at  the  time  the  lease  was  executed  by 
Bieber,  false  representations  were  made  to 
him  by  Meek  as  to  the  contents  of  the  paper. 
The  evidence  of  this  Is  not  sufficient,  in  our 
judgment,  to  warrant  a  chancellor  to  re- 
form the  instrument.  It  is  denied  by  O.  W. 
Meek  and  J.  I.  Meek,  and  supported  by  the 
testimony  of  the  paper,  and  by  Harry  Dark. 
The  plaintiff  having  the  Instrument  itself 
and  these  two  witnesses,  the  evidence  on  the 
part  of  the  defendant  is  not  sufficient  to  re- 
form the  Instrument'  (2)  The  court  erred  in 
charging  the  Jury  as  follows:  The  same  rule 
applies  as  to  the  signature  as  to  Frantz  and 
the  guarantee.  The  testimony  of  all  the  wit- 
nesses was  that  he  signed  this  without. any 
false  representations  as  to  its  contents.  It  is 
a  man's  duty  when  he  signs  a  paper  to  read 
it  If  he  can,  and,  If  he  cannot,  to  have  it  read 
to  him.  If  he  does  not  do  that,  he  is  guilty 
of  negligence.  Of  course,  if  there  was  suffi- 
cient evidence  to  show  that  fraud  hod  been 
perpetrated  upon  him,  we  would  allow  this 
case  to  go  before  you;  but  we  do  not  think 
there  Is  sufficient  for  it'  (3)  The  court  erred 
In  Instructing  the  jury  to  render  a  verdict  for 
the  plaintiff  for  ninety  dollars,  with  inter- 
est from  April  1,  1891.  (4)  The  court  erred 
in  the  answer  to  the  second  point  of  the  de- 
fendant, to  wit:  'If  the  jury  believe  from 
the  evidence  that  the  lease  between  the  plain- 
tiff and  John  J.  Bieber  &  Co.  was  executed  at 
the  schoolhouse,  In  the  absence  of  the  de- 
fendant, and  that  the  plaintiff  subsequently 
procured  the  defendant  to  sign  the  obligation 
sued  on,  without  a  consideration,  plaintiff 
cannot  recover.'  Per  Curiam:  'This  point 
is  refused.'  (5)  The  court  erred  in  the  an- 
swer to  the  third  point  of  the  defendant,  to 
wit:  'That  if  the  Jury  believe  that  the  plain- 
tiff procured  the  signature  of  the  defendant 
to  the  paper  as  guarantor  or  surety  for  John 
J.  Bieber  &  Co.,  after  the  latter  had  signed 
the  lease,  by  false  representations  that  John 
J.  Bieber  &  Co.,  the  principal  obligors,  had 
requested  that  the  defendant  should  go  bail, 
this  absolves  the  defendant  from  the  con- 
tract, and  the  plaintiff  cannot  recover,  but 
the  verdict  must  be  for  the  defendant.'  Per 
Curiam:  'We  do  not  affirm  this  point.  It 
makes  no  difference,  In  our  Judgment,  wheth- 
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er  he  was  requested  to  go  on  by  his  brother- 
in-law  or  not.    He  went  on  voluntarily.' " 

X  C.  Bucher  and  Wm.  R.  Follner,  for  ap- 
pellant   Andrew  A.  Lelser,  for  appellee. 

McCOLLUM,  J.  The  plaintiff  leased  to 
John  J.  Bleber  &  Co.,  from  April  1,  1890.  to 
March  31,  1893,  "a  certain  lot  of  ground, 
with  dwelling  bouse,  storeroom,  stable,  shed, 
etc.,  erected  thereon,"  and  was  to  receive  for 
the  same  an  annual  rent  of  $175,  $90  of  which 
was  payable  on  the  1st  of  April,  and  the  bal- 
ance on  the  1st  of  October,  of  each  year  of 
the  term.  In  a  separate  writing  upon  or 
appended  to  the  lease,  the  defendant  in  this 
suit  agreed  to  be  responsible  to  the  lessor  or 
his  assigns  for  the  faithful  performance  by 
the  lessees  of  their  contract  This  writing 
was  under  seal,  and  attested  by  two  wit- 
nesses, and  it  appeared  on  its  face  that  the 
agreement  embraced  in  It  was  "for  value  re- 
ceived." The  lessees  abandoned  the  demised 
premises  at  the  end  of  the  first  year,  and 
this  suit  was  brought  against  their  surety  to 
recover  the  rent  which  by  the  terms  of  the 
lease  became  due  on  the  1st  of  April,  1891. 
The  defendant  says  that  he  ought  not  to  be 
held  liable  on  his  agreement,  because  there 
was  no  consideration  for  it  He  understood 
the  lease  was  for  one  year  only,  and  he  was 
Induced  to  become  surety  by  the  false  repre- 
sentation of  the  lessor  that  the  lessees  de- 
sired him  to  do  bo. 

We  think  It  is  clear  that  so  much  of  the 
defense  as  Involves  a  reformation  of  the  lease, 
and  alleges  want  of  consideration  for  the  de- 
fendant's agreement  must  fall.  The  evidence 
is  not  sufficient  to  change  a  lease  for  three 
years  Into  a  lease  for  one  year.  Bleber  could 
have  read  the  lease  before  signing  it,  and, 
according  to  the  testimony  of  the  lessor,  did 
read  it  before  he  executed  it  True,  Bleber 
denied  having  read  it  but  in  his  denial  he 
was  not  directly  corroborated  by  a  single 
witness.  The  defendant's  Impression  that  the 
lease  was  for  one  year  was  not  justified  by 
anything  the  plaintiff  said  to  him  when  he 
became  surety,  and  it  afforded  no  support  to 
Bieber's  claim  that  he  signed  the  lease  with- 
out reading  it 

If  the  defendant  voluntarily  executed  the 
agreement  on  which  this  suit  is  based,  and 
there  was  no  fraud  practiced  In  obtaining  it, 
mere  want  of  consideration  for  It  will  not 
constitute  a  defense.  There  is  a  well-settled 
distinction  between  cases  in  which  a  valu- 
able consideration  was  Intended  to  pass,  and 
therefore  furnished  the  motive  for  entering 
into  the  contract,  and  cases  in  which  such 
consideration  was  not  contemplated  by  the 
parties.  In  the  former,  failure  of  considera- 
tion Is  a  defense,  although  the  contract  Is  un- 
der seal;  while,  in  the  latter,  equity  will  not 
relieve  against  an  instrument  under  seal, 
merely  on  the  ground  of  want  of  considera- 
tion. Yard  v.  Patton,  13  Pa.  St  278.  This 
rule  appears  to  be  as  applicable  to  the  ob- 
ligation of  the  surety  as  to  that  of  the  princi- 


pal. We  think,  therefore,  that  the  material 
and  controlling  question  in  the  case  Is  wheth- 
er the  defendant  was  Induced  to  become  sure- 
ty for  the  lessees  by  the  false  and  fraudu- 
lent representation  of  the  plaintiff  that  It 
was  their  request  that  he  should  do  so.  In 
considering  this  question,  it  will  be  observ- 
ed that  the  plaintiff  admits  the  agreement  of 
suretyship  was  written  by  him  before  he 
called  upon  Bieber  to  sign  the  lease,  and 
that,  after  and  on  the  day  Bleber  signed  It 
he  sent  for  the  defendant,  and  requested  him 
to  become  surety  for  the  lessees.  He  denies 
that  he  told  the  defendant  that  the  lessees 
desired  that  he  should  become  their  surety, 
and  authorized  him  to  say  so  for  them,  or 
that  there  was  any  conversation  between 
him  and  Bleber  when  the  lease  was  signed 
respecting  an  application  to  the  defendant  to 
become  surety  upon  it  The  latter  testified 
distinctly  that  the  plaintiff  told  him  It  was 
Bieber's  request  that  he  should  sign  the 
agreement  Bieber  testified  on  this  point  as 
follows:  "He  [Meek]  asked  me  to  allow  him 
to  tell  my  brother-in-law  [Frantz]  for  me 
that  I  wanted  him  to  sign  the  lease  for  me. 
to  go  my  security.  I  told  him  he  should  not 
do  so;  that  if  I  wanted  any  one  for  my 
bail,  I  would  ask  them  myself.  And,  more 
than  that,  he  still  continued  to  ask  my  per- 
mission to  let  him  go  and  ask  Mr.  Frantz. 
and  I  positively  refused  to  do  so."  This  con- 
versation was  In  the  schoolhouse  at  the  time 
the  lease  was  signed,  and  Bieber's  account  of 
it  Is  well  sustained  by  the  testimony  of  Harry 
Dark,  who  was  present  and  heard  it  Upon 
the  evidence  thus  summarized,  the  question 
whether  the  plaintiff  made  a  false  represen- 
tation, which  induced  the  defendant  to  be- 
come surety  for  the  lessees,  was  clearly  for 
the  jury.  It  is  a  mistake  to  suppose  that  an 
affirmative  answer  to  this  question  Involve* 
a  reformation  of  the  agreement  on  which  the 
suit  Is  based,  because  no  one  contends  for 
that  or  suggests  that  there  are  any  grounds 
for  It  It  is  conceded  that  the  defendant 
signed  it  as  it  is  written,  and  the  Inquiry 
arising  from  the  testimony  is  whether  any 
fraud  was  practiced  or  resorted  to  by  the 
plaintiff  in*  obtaining  his  signature  to  it. 
This  Is  not  as  is  suggested  by  the  learned 
counsel  for  the  plaintiff,  an  immaterial  mat- 
ter. It  is  Important  and  material  as  affecting- 
the  rights  of  the  defendant  because,  if  he 
became  surety  for  the  lessees  on  their  re- 
quest, they  would  be  responsible  to  him  for 
whatever  sum  he  was  required  as  their  sure- 
ty to  pay  to  their  lessor;  and,  if  he  volunta- 
rily and  without  their  solicitation  or  knowl- 
edge accepted  that  position,  they  would  not 
be  bound  to  reimburse  him  for  money  paid 
in  discharge  of  the  liability  thus  assumed. 
We  conclude  that,  upon  the  evidence  in  the 
case  the  court  should  have  affirmed  the  defend- 
ant's third  point  We  sustain  the  second,  third 
and  fifth  specifications  of  error,  and  overrule 
the  first  and  fourth.  Judgment  reversed,  and 
venire  facias  de  novo  awarded. 
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DOONER  v.  DELAWARE  &  H.  CANAL  CO. 

(Supreme  Court  of  Pennsylvania.     Not.  4, 

1896.) 

Action  against  Railjioad  Company— Injobt  to 
Brakeman — Absbnoi  of  Hand  Holds  from 

Car — CONTKIBDTOBT    NbGLIOBNCB. 

1.  A  freight  brakeman  injured  by  falling 
from  a  car  cannot  hold  the  company  liable  on 
the  ground  that  the  car  was  not  provided  with 
grab  irons  and  hand  holds  on  the  end  of  the 
car  sufficient  to  prevent  his  fall,  if  there  were 
steps,  for  the  use  of  brakemen,  so  constructed 
as  to  answer  the  purpose  of  grab  irons  or  hand 
holds  as  well  as  of  steps,  and  such  cars  were  in 
common  use  and  were  sufficient  if  used  with  or- 
dinary care. 

2.  In  an  action  against  a  railroad  company 
for  injuries  caused  a  freight  brakeman  by  fall- 
ing from  the  deadwood  of  a  car  adjoining  the 
tender,  it  appeared  that  he  had  gradually  ap- 
proached the  face  of  the  freight  car  while  on 
the  tender.  Held,  that  it  was  proper  to  charge 
that  he  had  as  good  an  opportunity  to  notice 
the  absence  of  hand  holds  on  the  face  of  the 
car  as  he  had  to  observe  the  presence  of  a  brake 
and  steps  thereon,  and,  if  he  failed  to  observe 
the  absence  of  hand  holds,  it  was  his  fault,  for 
the  consequences  of  which  he  could  not  hold  de- 
fendant liable. 

3.  A  brakeman  who,  in  uncoupling  cars,  for 
the  purpose  or  signaling  to  the  engineer,  unnec- 
essarily stands  on  a  beam  or  deadwood  of  a  car 
only  four  inches  wide,  and  without  anything 
within  reach  by  which  he  can  hold  on,  is  guilty 
of  negligence  which  bars  his  recovery  in  case  of 
a  falL 

Mitchell,  J.,  dissenting. 

Appeal  from  court  of  common  pleas,  Lu- 
zerne county;   Lynch,  Judge. 

Action  by  John  F.  Dooner  against  the 
president,  managers,  and  company  of  the 
Delaware  &  Hudson  Canal  Company.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

Defendant's  third  point,  referred  to  In  the 
opinion,  was  as  follows:  "The  plaintiff  had 
the  same  opportunity  to  notice  the  presence 
or  absence  of  the  hand  hold  on  the  corner 
of  the  car  that  be  had  to  notice  the  location 
of  the  iron  steps  and  the  brake,  and  his 
failure  to  ascertain  this  was  negligence  on 
his  part,  and  the  defendant  is  not  liable." 

Andrew  H.  McClintock  and  George  R. 
Bedford,  for  appellant  Lyman  H.  Bennett 
and  John  McGahren,  for  appellee. 

GREEN,  J.  The  plaintiff  was  a  brake- 
man  In  the  employment  of  the  corporation 
defendant,  and  had  been  engaged  in  that 
kind  of  service  about  five  years  prior  to  the 
occurrence  of  the  accident  in  question.  The 
last  year  of  that  time  he  was  in  the  service 
of  the  defendant  He  therefore  had  all  the 
experience  necessary  to  qualify  him  for  the 
performance  of  his  duties,  and  to  apprise 
Mm  of  its  risks  and  hazards.  He  was  28 
years  of  age,  and  in  good  physical  condi- 
tion, as  be  testified  himself.  He  received 
nta  injury  while  engaged  in  the  act  of  un- 
coupling a  freight  car  from  the  tender  of 
the  engine.  He  had  completed  the  act  of 
uncoupling,  by  withdrawing  the  pin,  bad 
gone  to  the  side  of  the  car  for  the  purpose 


of  signaling  to  the  engineer  that  all  was 
right  by  extending  his  hand  beyond  the 
side  of  the  car,  and  was  returning  to  the 
steps  on  the  end  of  tbe  car,  when  be  lost 
his  balance,  fell  from  the  car,  and  one  of 
his  legs  was  crushed  under  the  wheels.  He 
claims  damages  of  the  defendant  for  his  in- 
jury. There  was  no  defect  alleged  In  any 
of  the  appliances  on  the  end  of  the  freight 
car  from  which  he  fell,  and  there  is  nothing 
upon  which  to  base  an  allegation  of  negli- 
gence against  the  company,  except  the  char- 
acter or  kind  of  tbe  appliances  that  were 
fitted  upon  the  end  of  the  freight  car  for  the 
use  of  the  brakemen  In  tbe  performance  of 
their  duties.  Such  an  allegation  is  there- 
fore made,  and  upon  that  alone  the  charge 
of  negligence  is  based.  The  car  did  not  be- 
long to  the  defendant  It  belonged  to  an- 
other company,  and  came  to  tbe  defendant 
for  transportation  over  the  railroad  of  tbe 
defendant  in  the  regular  course  of  its  move- 
ment. The  defendant  was  legally  bound  to 
receive  and  transport  it  under  section  1,  art. 
17,  of  our  constitution,  which  provides  that 
railroads  "shall  receive  and  transport  each 
other's  passengers,  tonnage  and  cars,  loaded 
or  empty,  without  delay  or  discrimination." 
When  this  case  was  here  before  (164  Pa. 
St  17,  SO  Atl.  269),  our  Brother  Dean,  deliv- 
ering the  opinion,  said:  "While  every  road 
must  obey  the  mandate  of  section  1,  art  17, 
of  the  constitution,  *to  receive  and  transport 
*  *  •  cars,  loaded  or  empty,  without  de- 
lay or  discrimination,'  of  another  connecting 
road,  yet  by  no  reasonable  construction  can 
that  be  held  to  mean  cars  of  another  road 
not  In  a  condition  for  transportation,  or  not 
provided  with  the  appliances  which  ordinary 
care  requires  for  tbe  reasonable  safety  of 
train  crews  in  properly  handling  them." 
He  also  said:  "The  measure  of  duty  of  the 
receiving  road  as  to  cars  turned  over  to  it 
for  transportation  by  connecting  roads  is 
settled  by  many  cases.  'It  is  bound  to  make 
such  inspection  as  the  nature  of  the  trans- 
portation requires,  and  If  it  pass  and  haul 
cars  faulty  in  construction,  or  dangerously 
out  of  repair,  It  is  answerable  to  its  own 
employes  who  are  thereby  injured.' "  Of 
course,  this  measure  of  duty  cannot  be  high- 
er than  the  duty  owing  by  railroad  compa- 
nies to  their  own  employes  In  respect  to  the 
appliances  which  they  are  required  to  fur- 
nish on  their  own  cars.  That  duty  is  fully 
discharged  if  the  appliances  are  such  as  are 
In  ordinary  use,  though  they  may  not  be  tbe 
best  or  the  safest  for  the  purpose.  If  the 
evidence  in  any  given  case  shows  that  the 
appliance  was  such  as  was  in  common  use, 
it  is  the  duty  of  the  court  to  pronounce  up- 
on tbe  case  on  its  merits,  and  not  to  send 
to  the  jury  the  question  whether  it  was 
sufficient  for  the  protection  of  the  employe 
against  accidents.  This  consideration  ren- 
ders It  necessary  for  us  to  examine  the  tes- 
timony, and  ascertain  the  state  of  the  evi- 
dence on  this  question,  in'  the  present  case. 
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The  plaintiff's  complaint  la  that  the  freight 
car  In  question  was  not  provided  with  grab 
irons  and  hand  holds  on  the  end  of  the  car 
sufficient  for  his  protection  from  falling.  The 
defendant's  reply  is  that  it  was  provided  with 
steps  for  the  use  of  the  brakemen,  which 
were  so  constructed  as  to  answer  the  purpose 
of  grab  Irons  or  hand  holds  as  well  as  of 
steps,  and  that  freight  cars  having  such  ap- 
pliances were  in  common  use,  and  were  suffi- 
cient for  the  protection  of  the  brakemen,  if 
used  with  ordinary  care.  There  is  no  ques- 
tion that  the  iron  steps  on  this  car  were  so 
constructed  that  they  could  be  used  as  hand 
holds,  and  that  they  were  sufficient  if  ac- 
tually used.  The  plaintiff  admitted  on  cross- 
examination,  though  with  considerable  reluc- 
tance, that  In  performing  the  act  of  uncoup- 
ling the  car  from  the  tender  he  did  actually 
use  one  of  the  steps  on  the  end  of  the  freight 
car  while  he  stooped  down,  reached  the  coup- 
ling pin,  and  withdrew  It,  so  that  the  uncoup- 
ling of  the  car  was  completed  successfully, 
and  he  resumed  an  erect  position,  using  only 
the  appliance  provided.  He  was  asked:  "Q. 
You  pulled  the  pin  with  one  hand?  A.  Yes, 
sir.  Q.  What  did  you  take  hold  of  with  the 
other  hand?  A.  I  had  nothing  to  take  hold 
of.  Q.  Did  you  take  hold  of  anything?  A. 
When  I  pulled  the  pin  I  was  against  the  car 
with  my  hand,  like  that,  right  on  the  step,— 
on  this  lower  step.  I  had  hold  of  the  step 
when  I  pulled  the  pin.  Q.  Why  did  you  say 
you  hadn't  anything  to  take  hold  of?  A.  I 
had  no  handle.  I  had  the  iron  step,  and  that 
had  a  hole  In  it.  Q.  You  had  that  iron  step 
to  take  hold  of?  A.  I  had.  Q.  And  you  did 
take  hold  of  It?  A.  I  took  hold  of  it  while 
I  pulled  the  pin.  Q.  Did  you  let  go  of  the 
iron  step  when  you  went  over  to  the  side? 
A.  Yes,  sir.  •  *  *  Q.  What  did  you  take 
hold  of  when  you  walked  over  to  the  corner? 
A  I  walked  right  over  with  my  back  against 
the  car,— my  face  toward  the  tender.  Q.  You 
could  have  uncoupled  that  car  and  made  that 
fly  with  perfect  safety  if  you  had  held  onto 
the  iron  step  and  told  the  engineer  to  go 
ahead?  A  If  I  told  him.  *  *  *  Q.  How 
many  steps  did  you  take  towards  the  brake 
before  you  fell?  A  I  gave  the  second  step. 
Q.  Before  you  fell?  A  Yes,  sir.  Q.  And 
that  was  the  first  time  that  you  tried  to  find 
this  hand  hold?  A.  Yes,  sir."  It  is  thus 
seen  that,  upon  the  plaintiff's  own  testimony, 
after  he  pulled  the  pin  be  stood  up  on  the 
narrow  beam  or  deadwood,  with  his  back 
against  the  car,  let  go  his  hold  of  the  step, 
stepped  to  the  right  side  of  the  car,  gave  the 
signal  to  the  engineer,  by  moving  his  hand 
up  and  down,  beyond  the  side  of  the  car,  then 
endeavored  to  return  to  the 'iron  step,  took 
one  step  towards  it,  and  was  taking  the  sec- 
ond when  he  lost  his  balance  and  fell.  He 
had  passed  successfully  from  the  iron  step  to 
the  side  of  the  car  on  the  beam,  and  attempt- 
ed to  return  in  the  same  way,  when  he  fell, 
in  taking  the  second  step.  Of  course,  he  took 
the  chances,  supposing  that  what  he  had  Just 


done  he  could  do  again.  This  is  verified  by 
his  further  direct  examination:  "Q.  What 
uses  are  made  of  these  handles  on  the  front 
end  of  the  car?  A.  To  steady  yourself  while 
you  are  there;  to  get  hold  of  to  use  for  pro- 
tection, so  you  won't  fall  off.  Q.  This  car 
would  have  been  all  right,  then,  if  it  had  this 
hand  hold  that  you  talk  about  on  the  end  of 
the  car?  A.  Had  something  there  to  get  hold 
of,  I  don't  think  I  would  fall  off.  The  Court: 
Yes,,  if  the  witness  can  answer  the  question 
direct,  let  him  do  so.  If  he  cannot,  let  him 
say  so.  A.  On  the  front  end  of  the  car,  if 
there  was  a  handle  there,  I  think  it  would 
be  all  right,  sure.  Q.  And  you  have  seen 
plenty  of  cars  Uke  this,  except  you  say  this 
car  did  not  have  the  hand  hold?  A.  I  have 
seen  cars  with  iron  steps,  but  I  always  seen 
handles  on  the  front  end  of  the  car.  I  often 
seen  iron  steps,  but  I  never  saw  Iron  steps 
as  close  to  a  brake  wheel  as  those  were  on 
the  car  I  was  hurt  on."  Recross-examlnation: 
"Q.  If,  when  you  pulled  that  pin  and  took 
hold  of  that  iron  step,  you  had  held  onto  the 
iron  step,  where  you  would  have  been  entire- 
ly safe  that  day,  and  then  called  to  the  en- 
gineer, 'All  right,  go  ahead,'  and  if  he  had  not 
heard  you,  all  that  would  have  happened  you 
would  have  been,  you  would  have  to  try  It  over 
again?  A.  That  is  it;  yes,  sir.  Would  not 
have  made  the  fly.  Q.  If  he  had  not  heard 
you,  you  would  have  to  make  another  trial? 
A.  Yes,  sir.  *  *  •  Q.  Have  you  seen  and 
handled  cars  like  that  represented  in  the  pic- 
ture (Exhibit  C)?  A.  No;  I  have  seen  cars 
like  that,  but  I  don't  know  whether  I  ever 
handled  one  like  it  or  not.  Q.  You  have  seen 
them,  have  you?  A  That  Is  the  only  car- 
photograph— I  could  get  to  resemble  the  one 
I  was  hurt  on.  Q.  You  have  seen  cars  like 
that?  A.  With  iron  steps?  Yes,  sir.  Q. 
With  iron  steps  like  that?  A.  Yes,  sir.  Q. 
And  with  a  stem-winder  brake?  A  Yes,  sir. 
Q.  And  you  have  handled  them?  A  I  might 
have  handled  them.  I  have  seen  them.  Q. 
You  know  they  were  in  use?  A.  Like  that 
car?  Yes;  I  have  seen  a  car  of  that  kind. 
Q.  In  use?  A.  Yes,  sir.  Q.  This  was  a 
Pennsylvania  car,  was  it?    A  Yes." 

Richard  Fitzsimmons,  one  of  the  plain- 
tiff's witnesses,  having  said  that  he  had 
been  a  brakeman  since  1883  on  a  number  of 
different  railroads,  was  asked  by  plaintiff's 
counsel:  "Q.  I  wish  you  would  tell  the  court 
and  jury  what  are  the  ordinary  and  usual 
appliances  on  the  ends  of  freight  cars  in  use 
on  different  roads?  A  Well,  they  generally 
get  hand  holds  on  the  side.  Some  has  got 
their  ladder  crawling  up  to  the  top  on  the 
sides.  Some  of  them  has  got  it  in  the  cen- 
ter of  the  car;  that  is,  in  the  middle.  I 
have  seen  lots  of  them  that  had  hand  holds 
right  in  the  center,  where  there  was  no 
steps  for  crawling  up  in  the  center.  I  have 
seen  them  then  the  opposite,— have  them  on 
the  sides.  I  have  seen  them  without  no 
hand  holds  at  all,  only  just  the  hand  railing 
crawling  op  to  get  on  top  of  tho  car;    that  Is 
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what  yon  call  the  'ladder,' I  suppose.  *  *  • 
y.  Yon  say  that  sometimes  these  hand  holds 
are  on  the  end  near  the  side  of  the  car?  A. 
I  have  seen  them  without  any  hand  holds 
there  at  all,— Just  that  ladder  there.  •  *  * 
<j.  Of  what  service  is  a  ladder  on  the  end 
of  a  car?  A.  Well  it  is  used,  as  a  general 
thing,  for  going  up  and  down,— top  to  the 
bottom.  Of  counse,  you  can  use  it—  Well, 
I  have  often  used  It  by  stepping  on  the  brake 
beam  and  hanging  on  that  ladder  and  pull- 
ing the  pin.  Q.  That  is,  in  coupling  and 
uncoupling?  A.  Yes,  sir;  -in  uncoupling.  Q. 
So  that  it  Is  a  protection?  A.  Yes,  sir." 
Cross-examined:  "Q.  Have  you  seen  a  great 
many  more  cars  than  the  photographs  these 
gentlemen  have  shown  you?  A.  Yes,  sir. 
Q.  The  Allegheny  Valley  Railroad  and  the 
Western  Maryland  Railroad  have  cars,  also, 
with  stem- winder  brakes  and  iron  steps? 
A  Yes,  sir.  Q.  And  you  have  seen  cars  like 
that  that  had  a  hand  hold  at  only  one  cor- 
nar,  and  none  on  the  other?  A.  Yes,  sir;  I 
don't  know  whether  it  had  been  knocked  off 
or  not.  Q.  You  have  seen  such  cars  in  use? 
A  Yes,  sir.  Q.  And  you  have  Been  a  great 
many  cars  in  use  that  had  no  hand  holds  on  the 
end,  but  had  them  on  the  side  near  the  corner? 
A  Yes,  sir.  •  •  *  Q.  And  you  say  that 
even  where  the  ladder  is  on  the  end  and 
near  the  corner,  as  shown  in  Exhibit  B,  you 
have  seen  such  cars  without  any  handles  or 
nab  irons  in  use,— with  nothing  but  the  lad- 
der? A.  Well,  yes;  seen  them  with  nothing 
bat  the  ladder.  Q.  With  nothing  but  the 
ladder?  A.  Yes,  sir.  Q.  You  have  seen  such 
can,  too,  with  a  ladder  located  on  the  op- 
posite side  of  that  end?  A.  Yes,  sir.  •  *  * 
Q.  The  iron  steps  take  the  place  of  a  ladder? 
A.  Yes,  sir.  •  *  •  Q.  They  do  not  have 
both  on  any  car  at  the  same  end?  A.  I  nev- 
er seen  where  they  had."  As  the  foregoing 
testimony  was  given  by  the  plaintiff,  it  must 
be  taken  as  a  fact  proved  in  the  case  that 
cars  were  in  common  use  which  had  a  lad- 
der or  iron  steps  without  any  hand  holds  on 
the  end  of  the  car. 

Another  witness  for  the  plaintiff,  Thomas 
May,  who  was  one  of  the  brakeraen  on  the 
train  when  the  accident  occurred,  and  who 
examined  the  freight  car  in  question,  said: 
"C-  The  iron  steps  that  you  speak  of  were 
like  these  iron  steps  on  this  picture  Ex.  C? 
A.  Just  the  same;  yes,  sir.  Q.  They  were 
in     the    center    of    the    car?  A.  Yes,    sir. 

•  •  •  Q.  You  were  shown  Ex.  D,  and  you 
■aid  the  brakeman  could  not  take  hold  of 
that  horizontal  rod  there  when  he  uncoupled 
the  car.  Looking  at  Ex.  C,  he  could  take 
hold  of  the  step  that  had  a  hole  in  it,  as 
plaintiff  testified  it  had,  and  hold  on  to  that 
while  he  made  the  uncoupling?  A.  Yes;  a 
man  could  do  that  *  *  *  Q.  If  he  had 
held  onto  the  step  he  would  have  been  safe, 
wouldn't  he?    A.  I  should  think  so;    yes. 

•  •  •  Q.  Some  have  them  [ladders]  on  the 
side,  and  none  on  the  end?  A.  None  on  the 
end;    yes.   Q.  And  some  cars  have  a  hand 
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hold  on  one  side  of  the  car  and  none  on  the 
other,— a  step  and  hand  hold  on  one  side, 
and  no  step  and  no  hand  hold  on  the  other? 
A.  Yes,  sir;  that  is,  a  step  and  hand  hold 
here,  and  st"p  and  hand  hold  here.  None 
on  this  car,  and  none  on  that  •  •  *  Q. 
Sometimes  that  hand  hold  and  step  will  be 
on  the  left-hand  side  of  the  car,  and  some- 
times it  will  be  on  the  right-hand  side  of  the 
car?  A.  Yes,  sir.  Q.  There  are  about  as 
many  different  kinds  of  freight  cars  as  there 
are  cars  In  a  train?  A.  Well,  you  don't  very 
often  find  It  that  way,— that  thick,— but  you 
will  find  a  number  of  different  cars  in  one 
train,  though,  often.  Q.  Take  a  month 
through,  you  would  naturally  find  a  great 
variety  of  freight  cars,  wouldn't  you?  A 
Yes;  in  a  month  you  would." 

John  Berry,  another  of  plaintiff's  wit- 
nesses, after  saying  he  had  been  a  brake- 
man  for  five  years,  and  was  familiar  with 
the  different  kinds  of  freight  cars  in  use, 
was  asked:  "Q.  So  that  there  are  a  great 
variety  of  freight  cars  in  use?  A.  Quite  a 
number;  yes,  sir;  quite  different  Q.  And 
they  differ  in  their  construction?  A.  Most- 
ly; yes,  sir.  Q.  Where  they  have  these 
steps,  the  steps  take  the  place  of  a  ladder? 
A.  Yes,  sir." 

Thomas  May,  being  recalled,  was  asked: 
"Q.  How  many  different  railroads  that  you 
know  of  use  cars  with  the  iron  steps  on  one 
end  and  a  stem- winder  brake?  A.  Why,  the 
Central  of  New  Jersey  uses  them,  and  the 
Pennsylvania  uses  them.  Q.  The  Allegheny 
Valley  Railroad  uses  that  style?  A.  I  call 
all  of  them  Pennsylvania  cars.  Q.  That  you 
include,— the  Allegheny  Valley?  A.  Yes,  sir." 

The  foregoing  testimony  was  delivered  by 
the  plaintiff  on  this  subject  and  it  was  not 
contradicted  by  any  witnesses  on  either  side. 
It  established  that  there  were  many  varie- 
ties of  freight  cars  in  common  use,  differing 
greatly  as  to  their  appliances  for  the  use  of 
the  brakemen,  some  of  which  were  only  lad- 
ders at  the  end,  with  a  single  hand  hold  oa 
the  side;  others  with  ladders  on  the  sides, 
with  one  or  sometimes  two  hand  holds  on  the 
ends,  generally  at  the  corner;  some  with 
ladders  only  on  the  end,  without  hand 
holds;  and  others  with  iron  steps  instead  of 
ladders;  and  that  where  this  was  the  case 
the  steps  supplied  the  place  of  ladders.  The 
testimony  of  the  defendant  was  to  the  same 
effect  but  a  little  more  definite  and  precise 
in  its  character.  Thus,  Conrad  AUes,  a 
brakeman  for  13  years,  was  asked:  "Q. 
How  many  different  kinds  of  freight  cars 
can  you  recall?  A.  Well,  some  day  you 
might  have  two  or  three.  Q.  Whether  they 
had  them  on  that  train  during  the  time  this 
plaintiff  was  employed,— from  day  to  day? 
A.  Some  days  have  two  or  three  different 
kinds;  other  days,  may  be,  six  or  seven. 
*  *  *  Q.  In  a  month,  how  many  different 
kinds  of  cars?  A.  I  could  not  say,— about 
all  kinds.  Q.  Tell  us  some  of  the  differences 
in  the  construction  of  these  cars.     A  Well, 
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nme  cars  has  a  side  gadder;  on  one  end, 
have  nothing;  on  the  other  end,  have  a 
brake  shaft.  Some  cars  has  a  platform  on. 
Q.  You  say  on  one  end  la  what?  A  A  side 
ladder,  and  nothing  on  the  end.  The  other 
end  they  will  have  a  side  ladder  and  a  brake 
shaft.  Other  cars  has  a  step  on  each  end 
of  the  car.  Another  has  it  on  opposite  cor- 
ners. Q.  When  you  say  on  'opposite  corners,' 
how  many  steps  would  that  mean?  A.  Two; 
one  on  this  corner,  and  another  on  this  cor- 
ner. Q.  Sometimes  the  other  way?  A.  Yes, 
air;  sometimes  catch  them  on  this  corner, 
and  the  other  on  this  corner.  •  *  •  Q. 
And  with  reference  to  the  hand  holds?  A. 
Well,  some  have  had  hand  holds  on  the  side 
of  the  car.  Another  has  It  right  on  the  cor- 
ner of  the  car.  Q.  How  many  band  holds 
do  some  of  them  have,— that  kind  that  you 
are  speaking  of  now/  A.  How  many?  Well, 
sometimes  catch  a  car  has  one  cross  ways; 
another  one  up  and  down,  right  on  the  out- 
side of  the  car.  Q.  Some  cars  have  the 
perpendicular  hand  holds  on  the  oblique  cor- 
ners. How  many  would  that  make  on  a 
car?  A  Two.  Q.  Have  you  seen  cars  con- 
structed that  way?  A.  Yes,  sir.  Q.  Tell 
how  be  [Dooner]  could  have  made  that  fly- 
ing switch?  A.  I  should  think,  by  keeping 
hold  of  the  cast-iron  step.  Q.  How  could  he 
have  made  that  flying  switch  without  going 
to  the  side  of  the  car?  A  I  suppose,  if  he 
kept—  He  could  have  kept  hold  of  the  cast- 
iron  steps  and  given  a  signal.  Q.  How  could 
he  have  given  the  signal?  A.  Why,  give  It 
with  his  hand,  or  holler.  Q.  How  did  the 
brakemen  do  It  under  such  circumstances, 
when  they  are  right  next  to  the  engine?  A 
Why,  a  man  most  generally  hollers.  Q. 
Are  you  familiar  with  any  freight  cars  In 
use  that  have  a  coupling  pin  so  that  It  cannot 
be  drawn  all  the  way  out?  A.  Yes,  sir.  Q. 
In  drawing  a  coupling  pin  and  making  a  fly, 
what  would  the  brakeman  have  to  do?  A 
Have  to  keep  hold  of  the  pin,  and  holler. 
Q.  Whether  you  have  cars  of  that  kind  In 
your  trains  right  along?  A.  Handle  them. 
Q.  Whether  you  have  cars  in  your  trains 
with  coupling  pins  of  that  kind?  A.  Yes, 
sir." 

Melvin  Farnham,  the  conductor  of  the 
train  on  which  the  plaintiff  was  hurt,  and 
who  had  been  in  railroad  service  since  1809, 
and  was  on  the  train  at  the  time  of  the  acci- 
dent, was  asked:  "Q.  In  making  a  fly,  bow 
does  the  brakeman  signal  the  engineer,  gen- 
erally? A.  In  making  a  fly,  he  generally 
hollers  at  him.  Q.  Whether  that  could  have 
been  done  in  this  case?  A  I  think  it  could. 
Q.  About  what  Is  the  distance  from  the  en- 
gineer back  to  where  the  brakeman  would 
be  standing  on  the  front  of  the  car,  ready 
to  make  a  fly?  A.  Well,  about  twenty  or 
twenty-five  feet,  probably.  Q.  In  your  judg- 
ment, how  could  the  brakeman  have  made 
that  flying  switch,  and  signaled  the  en- 
gineer, without  going  to  the  corner  of  the 
car?    A.  Why,  he  could  have  taken  hold  of 


those  iron  steps,  and  reached  out  beyond  the 
corner  of  the  car.  Q.  How  else  could  be 
have  signaled,  besides  that?  A  He  conld 
have  signaled  him  over  the  top  of  the  tank. 
Q.  And  he  could  have  called  to  him?  A 
Yes,  sir."  Looking  at  -photographs  of  differ- 
ent kinds  of  freight  cars  given  in  evidence 
by  the  defendant,  he  was  asked:  "Q.  Wheth- 
er, from  time  to  time,  in  the  train  of  which 
you  were  conductor,  you  were  hapdllng  cars 
like  those  represented'  in  the  photographs 
before?  A  Yes,  sir;  we  have  bandied  cars 
like  those.  Q.  Whether  you  have  bandied 
cars  of  different  styles  from  those  shown  in 
any  other  picture  before  you?    A  Yes,  sir." 

Benjamin  Boss,  a  brakeman  on  the  train  at 
the  time  of  the  accident,  and  of  six  or  seven 
years'  experience,  was  asked:   "Q.  Whether 
you  were  handling  cars  like  that  shown  in 
the  picture  from  time  to  time  on  the  train 
on  which  you  were  a  brakeman?    A.  Yes, 
sir.    Q.  Look  at  the  model  I  show  you,  and 
state  whether  you  bandied  cars  in  that  train, 
from  time  to  time,   constructed  like   that 
model.    A.  At  that  time?    Q.  Any  time  be- 
fore and  since.    A.  Yes,  sir.    Q.  What  have 
you  to  say  about  cars  constructed  like  the 
model,  with  regard  to  having  handles  on  the 
side,— how  many,   and  where  located?     A. 
I  have  seen  them  on  the  side  around  the 
corner,  and  have,  seen  them  on  the  end.     Q. 
Sometimes  one  place,  and  sometimes  another? 
A.  Sometimes  one  place,  and  sometimes  anoth- 
er.    Q.  How  about  there  being  one  handle? 
A  I  have  seen  that  handle  on  one  corner, 
and  not   on  the   other.    Q.  How   many    on 
the  car  then?    A.  Two  on  the  car.     Q.  One 
at  each  side,  near  the  end?    A  Each  side, 
near    the    end.    Q.  Look   at   tbose    photo- 
graphs, and  state  what  you  have  to   say 
about    handling    cars    on    your  train    from 
time  to  time,  then  and  now,  like  the  cars 
represented   by   those   pictures.     A.  I    have 
handled,  I  guess,  pretty  nearly  all  that  kind 
of   cars.     Q.  Have  you   handled  cars   differ- 
ent from  those?    A.  Yes,  sir.    •    •     •     Q. 
How  could  he  (Dooner]  have  done  it  with- 
out going  to  the  corner?    A  I  have  often 
kept  hold  of  a  ladder  or  handle,  and  given, 
a  signal  to  go  ahead.     Q.  What  handle  do 
you  mean?    A  Step,  call  it    Q.  On  a  car 
like  this,  that  had  the  iron  step?    A  Well, 
you  could  take  hold  of  that  step.    Q.  That 
is  the  way  you  do  it?    A.  I  do  it  that  way, 
and  I  do  it  lots  of  other  ways,  different  times." 

The  witness  Alles,  being  recalled,  was  ask- 
ed: "Q.  Whether  you  have  seen  cars  in  ms« 
on  your  trains  like  the  model  here?  A.  Yes 
sir.  Q.  Whether  you  have  seen  cars  slmllai 
to  that  model,  with  a  handle  on  one  sid4 
only?  A.  Yes,  sir.  Q.  And  whether,  on  can 
that  have  ladders  on  the  Bide,  near  the  cor 
ner,  you  have  seen  and  handled  cars  with 
out  any  handles  on  the  end?    A  Yes,    sir." 

William  L.  Dampman,  yard  master  for  tli< 
Lehigh  Valley  Railroad  Company,  with  ai 
experience  of  17  years,  after  stating  tUa 
there  was  a  great  difference  In  cars,  in   re 
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spect  of  the  appliances  for  brakemen,  was 
asked:  "Q.  Look  at  these  photographs 
which  have  been  offered  in  evidence  by  de- 
fendant's counsel,  and  state  whether  yon 
are  handling  cars  on  the  railroad  like  those 
represented  In  those  pictures?  A.  Yes;  I 
have  handled  all  those  kind  of  cars.  Q. 
Have  yon  handled  cars  different  still  from 
these  shown  by  the  photographs?  A.  Yes, 
sir.  Q.  Whether  yon  have  handled  cars  like 
this  model  1  show  yon?    A.  Yes,  sir." 

David  Beltz,  who  had  been  engaged  In 
handling  freight  trains  since  1889  on  -e  Le- 
high Valley  Railroad,  and  was  a  conductor 
since  1875,  was  asked:  "Q.  Whether,  on 
the  train  that  you  have  handled,  yon  have 
handled  cars  like  that  represented  by  this 
model?  A.  Yes.  Q.  Hare  you  any  Idea 
how  many  different  styles  of  freight  cars, 
first  and  last,  you  have  handled  In  your 
trains?  A.  Different  kinds?  Oh,  we  han- 
dle all  kinds  of  cars,— good  many  different 
kinds.  •.  •  •  Q.  Will  you  describe  briefly 
same  of  the  differences  in  these  freight  cars? 
A  Well,  there  is  a  good  deal  of  difference  in 
them.  Some  cars  have  a  good  deal  better 
equipment  than  others,  in  regards  to  hand 
holds,  steps,  and  such  like.  After  describ- 
ing Lehigh  Valley  and  Pennsylvania  cars, 
he  was  asked:  "Q.  How  about  others?  A 
Others  have  a  step  on  opposite  corners,— 
crosswise.  Q.  Two  on  a  car?  A.  Yes,  sir; 
only  two.  Q.  How  about  the  handles?  A 
Only  two  handles.  Others  have  a  ladder  on 
one  end,  and  nothing  on  the  other;  that  is, 
no  handles  or  ladder  whatever.  *  *  •  Q. 
Just  look  at  those  photographs  which  de- 
fendant put  in  evidence,  and  say  whether  if, 
on  the  trains  you  have  conducted  and  been 
brakeman  on,  you  have  handled  from  time 
to  time  cars  like  those  represented  by  these 
photographs?  A.  Yes,  sir;  those  are  all  fa- 
miliar, very  familiar,— all  those  kinds." 

Charles  F.  Stetler,  a  railroad  hand  for  20 
rears,  of  which  he  served  for  15  as  conduct- 
or of  a  freight  train  on  the  Central  Railroad 
»f  New  Jersey,  was  asked:  "Q.  Whether  on 
toot  trains,  from  time  to  time,  covering  the 
rears  yon  have  been  conductor,  you  have 
handled  cars  like  those  shown  by  the  pho- 
tographs? A  Yes;  handled  all  of  them.  Q. 
Have  yon  handled  cars  like  that  represented 
by  the  model?  A  Yes;  we  get  those  al- 
most daily." 

A  J.  Kleeman,  a  freight  conductor  on  the 
Central  Railroad  of  New  Jersey,  with  18 
rears'  experience,  was  asked:  "Q.  What 
kind  of  can  do  you  handle?  A  Handle  dif- 
ferent kinds  of  cars,— principally  freight 
•are.  Q.  Whether  you  have  handled  many 
■*  few  styles  of  freight  cars?  A.  Handled 
"•  great  many  different  styles.  Q.  Have  you 
my  idea  how  many?  A.  I  could  not  say  ez- 
-u-tlr  how  many  different  styles.  Q.  Dur- 
•nx  the  month?  A  Might  be  fifty,  might  be 
a  hundred,  different  styles  In  a  month.  Q. 
Whether  you  have  handled  cars  like  those 


represented  In  the  ^photographs  which  we 
have  offered  in  evidence?  A.  Yes,  sir. 
*  *  *  Q.  Well,  in  the  position  in  which 
this  plaintiff  was,  and  under  the  circum- 
stances he  described,  how,  ordinarily,  would 
the  signal  be  given  to  the  engineer,  drawing 
that  pin?  A  A  man  could  raise  up  and  give 
a  signal  In  this  style  (illustrating).  Q.  Stand- 
ing where  he  was,  do  you  mean?  .A.  No; 
if  he  raised  up  properly.  Q.  How  else 
could  he  give  a  signal,  standing  there?  A 
By  word  of  mouth.  Q.  How  often  is  it  done 
by  word  of  mouth?  A  As  frequently  as  it 
is  by  the  hand." 

Theodore  T.  Turbey,  a  freight  conductor  on 
the  Pennsylvania  Railroad  of  eight  years' 
experience  was  asked:  "Q.  Have  you  any 
Idea  about  how  many  different  styles  of 
freight  cars  you  handle  in  a  month?  A.  In 
a  month  ?  Twenty-five  to  fifty,  I  should  say. 
Q.  Look  at  these  pictures  here  that  I  show 
you,  and  state  whether,  on  the  train  on 
which  you  w,ere  conductor,  you  from  time  to 
time  handled  cars  like  those  shown  in  the 
photographs,  and  whether  you  have  been  do- 
ing It  during  your  service  on  the  railroad.  A. 
I  think  I  have  handled  aU  those.  Q.  Wheth- 
er you  have  handled  other  cars  besides  those 
shown  in  the  pictures,— cars  of  various 
kinds?  A.  Yes,  sir.  Q.  A  brakeman  tn 
making  a  flying  switch  ordinarily  would  give 
what  kind  of  a  signal  to  the  engineer?  A. 
Well,  with  our  people,  we  use  the  word  of 
mouth  more  than  anything  else.  It- can  be 
done  more  quickly.  Q.  By  using  the  word 
of  mouth,  where  could  the  witness  have 
stood  and  done  that  on  this  car?  A.  Why, 
in  the  position  he  was  while  pulling  the  pin." 

H.  J.  Miller,  a  railroad  hand  for  nearly  six 
years,  was  asked:  "What  kind  of  cars  do 
you  handle  in  that  train?  A  Handle  freight 
cars  and  coal  cars..  Q.  How  often  do  you 
handle  freight  cars?  A  Well,  every  day. 
We  switch  the  freight  down  there.  Q.  State 
whether,  on  your  train,  you  handle  cars 
like  those  shown  by  the  photographs  of  the 
defendant.  A.  Yes,  sir;  handle  cars  like 
those.  Q.  In  making  a  flying  switch,  how 
do  brakemen  usually  signal  the  engineer? 
A  Well,  sometimes  they  give  him  a  signal 
with  their  hand;  sometimes  they  holler  to 
the  engineer,  'All  right,  go  ahead.'  Q.  How 
does  the  frequency  with  which  It  is  done 
compare,  the  one  way  with  the  other,— how 
often  do  you  do  it  with  the  word  of  mouth? 
A.  Why,  do  it  oftener  than  with  the  hand." 

James  Ward,  a  railroader  of  20  years'  ex- 
perience, testified  that  he  handled  very  many 
different  styles  of  freight  cars,  coming  from 
different  roads,  and  was  asked:  "Q.  Wheth- 
er, while  you  have  been  In  the  employ  of  the 
Delaware  &  Hudson,  you  have  from  time  to 
time,  for  a  number  of  years  past— five  or  six 
years  past— handled  cars  like  those  shown 
in  the  photographs  which  have  been  offered 
in  evidence  by  the  defendant?  A.  Yes,  sir; 
handled  all  those  kinds  of  cars,    Q.  Han- 
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died  cars  like  that  represented  by  the  model? 
A.  Yes,  sir.  Q.  In  making  a  flying  switch, 
how  Is  it  usual  to  give  the  engineer  the  sig- 
nal? A.  If  when  the  engine  is  coupled  on 
the  car,  and  you  are  going  to  make  a  fly,  the 
usual  thing  is  to  holler.  When  the  engine  is 
coupled  on  the  car,  and  you  are  going  to 
make  a  flying  switch,  you  usually  holler, 
'All  right,  go  ahead.'  Q.  You  beard  Mr. 
Dooner  testify  in  this  case?  A.  Yes,  sir. 
Q.  Whether,  in  your  judgment,  the  signal 
could  have  been  given  In  that  way  in  his 
case?    A.  It  could;   yes,  sir." 

From  the  foregoing  review  of  the  testimony 
given  on  the  trial,  it  is  perfectly  apparent 
that  there  is  no  one  standard  of  appliances 
for  the  use  of  brakemen  in  common  use. 
On  the  contrary,  there  are  so  many  different 
kinds  of  arrangements  for  that  purpose,  all 
being  in  common  use,  that  as  to  any  one  of 
them,  there  being  from  50  to  100  in  number, 
each  kind  was  as  much  in  common  use  as  any 
other.  Many  freight  cars  have  nothing  on  the 
end,— either  ladder,  steps,  or  hand  holds.  In 
these  cases  there  would  be  a  ladder  or  steps  on 
one  side,  with  a  hand  hold  on  the  opposite  side 
of  the  car,  near  the  corner.  In  other  cases 
there  would  be  a  ladder  on  the  end,  either  in 
the  middle  or  at  one  side,  sometimes  with  a 
hand  hold  near  one  side,  sometimes  with  none, 
and  in  these  cases  the  rungs  of  the  ladder 
were  used  as  hand  holds.  In  many  Instances 
there  would  be  a  hand  hold  on  one  side  and 
another  on  the  other  side  of  the  end  of  the 
car,  and  no  ladder  or  steps.  In  other  cases  a 
hand  hold  just  around  the  corner  on  the  side 
of  the  car,  and  another  either  at  or  near  the 
middle  or  on  the  opposite  side  on  the  end.  In 
some  cases  there  would  be  a  long  hand  hold 
across  the  center  of  the  end  of  the  car,  and  noth- 
ing else,  and  in  others  there  would  be  one  or 
two  perpendicular  hand  holds  on  the  end,  and 
nothing  else.  As  a  rule,  where  ladders  were 
used  there  were  no  steps,  and  where  steps 
were  used  there  were  no  ladders.  Ladders 
were  used  without  steps,  and  steps  were  used 
without  ladders;  the  one  answering  the  same 
purpose  as  the  other,  and  both  serving  the 
same  use  as  hand  holds.  Where  ladders  only 
were  used,  without  hand  holds,  the  rungs  were 
used  as  band  holds.  Where  steps  were  used, 
without  hand  holds,  the  steps  served  the  pur- 
pose of  hand  holds.  There  Is  no  contradiction 
of  this  testimony.  It  comes  from  witnesses 
on  both  sides,  and  it  must  be  assumed  as  true. 
The  plaintiff  himself,  describing  the  appli- 
ances at  the  end  of  the  car,  was  asked  by  his 
own  counsel:  "Q.  Did  this  have  a  ladder,— 
anything  except  these  two  iron  steps?  A 
And  a  brake  wheel  on  the  left  hand."  So  that 
this  car  was  one  of  the  kind  that  had  the 
brake  wheel  and  brake,  and  two  iron  steps 
so  arranged  as  to  be  used  as  hand  holds;  in 
other  words,  the  brake  rod  and  wheel  and 
two  hand  holds.  The  plaintiff  was  also  asked: 
"Q.  Well,  the  Iron  steps  take  the  place  of  a 
ladder,  don't  they?   A.  Yes,  sir.      *    *    *    Q. 


These  Iron  steps  have  holes  in  them?  A. 
Yes,  sir.  ••  *  I  bad  hold  of  the  step 
when  I  pulled  the  phi."  So  that,  upon  tbe 
plaintiff's  own  testimony,  he  actually  did  use 
the  step  as  a  band  hold,  and  would  have 
been  in  no  better  condition  If  it  had  been  a 
hand  hold  in  name  as  well  as  in  fact  When 
it  was  too  late  he  looked  for  another  hand 
hold  on  the  corner,  and  did  not  find  it,  and 
lost  his  balance,  and  fell  off.  But,  very  clear- 
ly, he  should  have  looked  for  that  additional 
hand  hold  before  he  put  himself  in  such  an 
extremely  hazardous  position.  Not  having 
done  so,  he  assumed  the  risk  of  his  act,  and 
must  take  the  consequences  himself.  He  was 
under  no  obligation  to  take  the  position  he 
did.  He  incurred  no  risk  or  hazard  by  not 
doing  so,  and  there  was  no  necessity  for  the 
action  he  did  take.  He  could  have  signaled 
the  engineer  In  other  and  safe  modes,  and,  if 
he  had  not  succeeded  in  doing  so,  tbe  only 
consequence  would  have  been  that  another  at- 
tempt to  switch  would  be  made.  Practically, 
tbe  whole  of  the  testimony  was  that  if  he  had 
held  onto  the  step  be  could  have  signaled  the 
engineer,  and  been  perfectly  safe.  There  was 
in  reality  no  testimony  to  the  effect  that  cars 
with  a  ladder  or  with  steps,  but  without  hand 
holds  on  the  end,  were  not  In  use,  the  same 
as  other  methods.  The  plaintiff  said  he  had 
never  seen  any,  but  the  other  witnesses  said 
they  bad.  Of  all  the  photographs  given  in 
evidence  by  the  defendant,  only  two  had  any 
hand  holds  on  the  end,  and  they  had  neither 
ladders  nor  steps.  Where  there  were  ladders 
or  steps,  some  were  on  the  sides  of  the  car, 
and  some  were  on  the  end,  but  close  to  the 
side,  and  those  cars  had  no  hand  holds  on  the 
end.  And  yet  all  of  these,  18  in  number,  were 
In  common  use,— handled  every  day.  The 
model  that  was  given  in  evidence  had  two 
iron  steps,  arranged  so  as  to  be  used  as  hand 
holds,  and  tbe  brake  wheel  and  chain,  and 
nothing  more.  They  were  on  the  end  of  the 
car,  and  the  steps  were  in  the  center,  but 
there  were  no  hand  holds.  Yet  the  witnesses 
testified  that  they  constantly  handled  such 
cars.  One  witness,  Stetler,  said,  "Yes;  we 
got  those  almost  daily."  In  the  absence  of 
affirmative  testimony  that  cars  provided  with 
steps  on  the  ends,  but  without  hand  holds, 
were  not  in  ordinary  use,  there  was  nothing 
to  leave  to  the  jury  bearing  on  the  question 
of  negligence  of  the  defendant.  But  the  tes- 
timony that  cars  of  that  kind  were  in  com- 
mon use  was  simply  overwhelming,  and  there- 
fore we  think  the  seventh  point  of  the  defend- 
ant, requesting  a  binding  Instruction  to  find 
for  the  defendant,  should  have  been  affirmed. 
We  think  the  defendant's  third  point  should 
have  been  affirmed,  with  a  qualification.  The 
plaintiff  was  gradually  approaching  the  face  of 
the  freight  car  while  he  was  on  the  tender, 
and  he  certainly  had  as  good  an  opportunity 
to  notice  the  presence  or  absence  of  hand 
holds  as  he  bad  to  observe  the  presence  of  tbe 
brake  and  the  steps.    If  he  failed  to  observe 
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the  absence  of  band  holds,  it  was  his  own 
fault,  and  he  could  not  hold  the  defendant  lia- 
ble for  the  consequences  of  such  failure.  With 
such  a  qualification,  the  point  should  have 
been  affirmed. 

The  rule  of  law  In  Pennsylvania  in  regard 
to  the  use  of  a  particular  appliance  where 
other  appliances  are  also  used  for  the  same 
purpose,  aa  affecting  the  question  of  the  lia- 
bility of  the  employer  for  injuries  occurring 
to  the  employe,  la  perfectly  well  settled  by 
numerous  decisions.  If  the  particular  ap- 
pliance Is  one  of  several  different  kinds  of 
appliances,  all  in  common  use,  the  employer 
it  not  liable.  One  of  our  most  recent  utter- 
ances on  this  subject,  and  which  we  regard 
as  directly  applicable  to  this  case,  Is  con- 
tained In  the  opinion  delivered  by  our  Broth- 
er Mitchell  in  Kehler.v.  Schwenk,  144  Fa.  St 
348,  22  AtL  910.  The  plaintiff  received  his 
injuries  while  engaged  In  unhitching  a  dump 
car.  The  evidence  showed  that  there  were 
several  methods  of  hitching  In  common  use. 
The  plaintiff  complained  that  the  method  in 
use  at  the  defendant's  colliery  was  more 
dangerous  than  other  methods  in  use,  and 
alleged  negligence  In  that  respect  We  said: 
"The  employer  Is  bound  to  furnish  machin- 
ery and  appliances  that  are  of  ordinary  char- 
acter and  reasonable  safety,  and  the  former 
is  the  conclusive  test  of  the  latter.  *  •  * 
In  the  present  case  It  was  In  undisputed  evi- 
dence that  there  were  three  kinds  of  hitches 
to  the  dumper  in  common  use,  each  having 
its  own  peculiar  advantages,  adapted  to  dif- 
ferent conditions  of  the  dirt  bank.  Much 
evidence  was  given  as  to  whether  It  would 
not  have  been  practicable  and  better,  under 
the  conditions  of  this  colliery  to  use  the  side 
bitch,  or  tbe  box-center  hitch.  This  question, 
though  made  the  burden  of  the  contest  was 
entirely  irrelevant  It  was  exclusively  for 
the  determination  of  the  defendants  them- 
selves. Where,  as  In  the  present  case;  the 
evidence  shows  clearly  that  several  methods 
are  in  general  use,  the  choice  being  a  matter 
of  judgment  depending  on  the  surrounding 
conditions,  the  owner  has  the  absolute  discre- 
tion to  select  according  to  his  own  judgment 
The  necessary  control  of  his  own  business 
demands  that  this  right  shall  be  strictly 
maintained.  •  •  •  As  already  said,  there 
was  a  large  amount  of  evidence  as  to  the 
superiority  of  the  side  or  upper  hitch,  the 
admission  and  discussion  of  which  tended 
naturally  to  lead  the  jury  to  suppose  that 
they  might  find  a  verdict  on  their  own  judg- 
ment which  was  the  best;  and  this  was  put 
explicitly  before  them  by  the  charge  that 
the  proper  question  for  you  to  determine  Is 
as  to  which  of  these  bitches  was  the  proper 
hitch  for  the  parties  to  make  use  of  at  this 
colliery.'  This  was  giving  the  jury  an  en- 
tirely erroneous  view  of  the  point  of  the 
ea.se,  and  of  their  province  in  regard  to  It 
They  should  have  been  told  that,  If  they 
found  from  the  evidence  that  the  lower  hitch 
was  the  one  la  general  use  upon  dirt  banks 


with  an  up  grade,  there  was  no  negligence  In 
the  use  of  that  hitch  by  the  defendants."  In 
Building  Co.  v.  Nuttall,  119  Pa.  St  149,  13 
Atl.  05,  the  plaintiff  was  Injured  by  a  stick 
thrown  from  a  circular  saw,  and  claimed 
that  by  using  a  spreader  the  injury  would 
have  been  prevented.  The  case  was  allowed 
to  go  to  the  jury  on  this  question,  and  we 
reversed  It  for  that  reason.  Our  Brother 
Williams  said:  "As  to  the  failure  to  provide 
a  spreader,  the  case  of  the  plaintiff  is,  If  pos- 
sible, more  clearly  without  merit  The  tes- 
timony shows  that  such  an  attachment  is 
not  in  general  use,  and  that  there  Is  no  gen- 
eral agreement  among  mill  owners  or  prac- 
tical sawyers  that  It  Is  a  desirable  or  useful 
attachment  It  is  not  enough  that  some  per- 
sons regard  It  as  a  valuable  safeguard.-  The 
test  is  in  general  use.  Tried  by  this  test,  the 
saw  of  the  defendant  is  such  an  one  as  the 
defendant  had  a  right  to  use,  because  It  is 
such  as  Is  commonly  used  by  the  mill  own- 
ers, and  It  was  error  to  leave  to  the  Jury  any 
question  of  negligence  based  on  the  failure 
to  provide  a  spreader."  In  Titus  v.  Railroad 
Co.,  136  Pa.  St  618,  20  Atl.  517,  the  negli- 
gence complained  of  was  the  placing  of  a 
broad-gauge  car  upon  a  narrow-gauge  truck, 
and  the  use  of  an  unsafe  appliance  In  trans- 
porting It  We  said:  "But  even  If  the 
practice  had  been  shown  to  be  dangerous, 
that  would  not  show  It  to  be  negligent.  Some 
employments  are  essentially  hazardous,  as 
said  in  Railway  Co.  v.  Husson,  101  Pa.  St. 
1,  of  coupling  railway  cars;  and  It  by  no 
means  follows  that  an  employer  Is  liable  'be- 
cause a  particular  accident  might  have  been 
prevented  by  some  special  device  or  precau- 
tion not  in  common  use.'  All  the  cases 
agree  that  the  master  Is  not  bound  to  use  the 
newest  and  best  appliances.  He  performs 
his  duty  when  he  furnishes  those  of  ordinary 
character  and  reasonable  safety,  and  the  for- 
mer is  the  test  of  the  latter;  for.  In  regard 
to  the  style  of  the  Implement,  or  nature  of 
the  mode  of  performance  of  any  work,  'rea- 
sonably safe'  means  safe  according  to  the 
usages,  habits,  and  ordinary  risks  of  the 
business.  Absolute  safety  is  unattainable, 
and  employers  are  not  insurers.  They  are 
liable  for  the  consequences,  not  of  danger, 
but  of  negligence;  and  the  unbending  test 
of  negligence  in  methods,  machinery,  and 
appliances  is  the  ordinary  usage  of  the  busi- 
ness. No  man  Is  held  by  law  to  a  higher 
degree  of  skill  than  the  fair  average  of  his 
professional  trade,  and  the  standard  of  due 
care  is  the  conduct  of  the  average  prudent 
man.  The  test  of  negligence  in  employers 
is  the  same,  and,  however  strongly  they  may 
be  convinced  that  there  is  a  better  or  less 
dangerous  way,  no  jury  can  be  permitted 
to  say  that  the  usual  and  ordinary  way,  com- 
monly adopted  by  those  In  the  same  business, 
is  a  negligent  way,  for  which  liability  shall 
be  Imposed."  In  Manufacturing  Co.  v.  McCor- 
mlck,  118  Pa.  St  519, 12  Atl.  273,  we  said :  "The 
general  rule  requires  of  the  master  that  he 
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provide  materials  and  Implements  for  the  use 
of  his  servant,  such  as  are  ordinarily  used 
by  persons  In  the  same  business;  but  he  Is 
not  required  to  secure  the  best  known  mate- 
rials, or  to  subject  such  as  he  does  provide  to 
a  chemical  analysis,  In  order  to  settle  by  ex- 
periment what  remote  and  possible  hazard 
may  be  incurred  by  their  use."  In  Coal  Co. 
v.  Hayes,  128  Pa.  St  294,  18  Atl.  387,  we 
said:  "The  rule  In  regard  to  the  obligation 
of  the  employer  respecting  the  character  of 
the  tools  and  appliances  furnished  by  him 
has  been  repeatedly  stated  In  the  recent  de- 
cisions of  this  court  Thus,  in  Railroad  Co. 
v.  Sentmeyer,  92  Pa.  St  276,  we  said  that 
when  the  employer  furnishes  his  employes 
•with  tools  and  appliances  which,  though  not 
the  best  possible,  may  by  ordinary  care  be 
used  without  danger,  he  has  discharged  his 
duty,  and  Is  not  responsible  for  accidents.' 
In  Payne  v.  Reese,  100  Pa.  St  301,  we  Bald: 
'An  employer  Is  not  bound  to  furnish  for 
his  workmen  the  "safest"  machinery,  nor  to 
provide  the  "best  methods"  for  its  operation, 
In  order  to  save  himself  from  responsibility 
for  accidents  resulting  from  Its  use.  If  the 
machinery  be  of  an  ordinary  character,  an'd 
such  as  can  with  reasonable  care  be  used 
without  danger  to  the  employe,  It  Is  all  that 
can  be  required  from  the  employer.  This  Is 
the  limit  of  his  responsibility,  and  the  sum 
total  of  his  duty.' "  In  Reese  v.  Hershey,  163 
Pa.  St.  253,  29  Atl.  907,  we  said:  "The  aver- 
age untrained  mind  Is  apt  to  take  the  fact  of 
injury  as  sufficient  evidence  of  negligence. 
Moreover,  the  use  of  a  dangerous  machine  Is 
very  commonly  considered  ground  for  hold- 
ing the  employer  responsible,  whereas  the 
test  of  liability  Is  not  danger,  but  negligence, 
and  negligence  can  never  be  imputed  from 
the  employment  of  methods  or  machinery  in 
general  use  in  the  business."  In  Sykes  v. 
Packer,  99  Pa.  St.  465,  Mr.  Justice  Mercur, 
delivering  the  opinion,  said:  "An  employer 
does  not  impliedly  guaranty  the  absolute 
safety  of  his  employe.  In  accepting  an  em- 
ployment the  latter- is  assumed  to  have  no- 
tice of  all  patent  risks  incident  thereto  of 
which  he  is  informed,  or  of  which  it  is  his 
duty  to  inform  himself.  Whart.  Neg.  i  206. 
When,  therefore,  he  undertakes  hazardous 
duties,  he  assumes  such  risks  as  are  Incident 
to  their  discharge,  from  causes  open  and  ob- 
vious, the  dangerous  character  of  which 
causes  be  has  had  opportunity  to  ascertain." 
Without  continuing  these  citations,  of 
which  there  are  many  more  that  might  be 
quoted,  it  is  our  duty  to  say  that,  upon  all 
the  considerations  above  Indicated,  we  think 
the  plaintiff's  case  Is  without  legal  merit 
It  is  true,  he  was  grievously  hurt,  and  all 
the  Instincts  of  humanity  prompt  the  ex- 
pression of  a  profound  sympathy  with  him 
in  his  misfortune.  But  disputed  contentions, 
involving  well-settled  legal  principles,  can- 
not to  be  determined  upon  feelings  of  sym- 
pathy or  pity.  In  all  fairness  to  the  plain- 
tiff, it  is  evident  that  his  Injury  was  due  far 


more  to  his  own  want  of  thoughtful nees  and 
care  than  to  any  insufficiency  of  appliances. 
It  was  the  extreme  of  rashness  for  him  to 
venture  to  the  side  of  the  car,  standing  on  a 
beam  only  four  inches  wide,  and  without 
any '  support  of  which  he  could  lay   hold. 
There  was  not  the  slightest  occasion  for  bis 
taking  such  a  terrible  risk.    It  Is  true,  he 
succeeded  In  reaching  the  side  of  the  car 
and  giving  the  signal,  and  doubtless  he  was 
thereby  emboldened  to  repeat  the  hazard  in 
his  attempted  return.    But  the  risk  was  all 
his  own;  he  assumed  It  voluntarily  and  un- 
necessarily;   and    employes  who    do    such 
things  are  barred  from  recovery  for  the  re- 
sults of  their  indiscretion,  by  the  plainest 
and  moat  firmly-established  rules  of   law, 
which  cannot  possibly  be  surrendered.    If 
the  plaintiff  bad  simply  held  onto  the  Iron 
step  while  he  gave  or  attempted  to  give  the 
signal  to  the  engineer,  he  would  have  been 
perfectly  safe.    Or  if  he  had  taken  hold  of 
the  upper  step,  standing  on  the  lower  end. 
he  could  easily  have  seen  the  engineer  and 
signaled  him.    But  even  If  he  could  do  nei- 
ther of  these  things,  and  give  the  signal, 
he   was  nevertheless  without  legal    excuse 
for   assuming   the    very    great    risk    which 
caused  him  the  loss  of  his  foot    In    the 
Sentmeyer  Case,  above  cited,  the  person  In- 
jured was  a  flagman,  who,  without  necessity 
for  his  so  doing,  got  upon  the  top  of  a  box 
car,  and  while  riding  there  he  was  struck 
and  killed  by  the  timbers  of  a  bridge  under 
which  the  train  passed.    We  held  that   it 
mattered  not  whether  the  bridge  was  lower 
than  it  should  have  been;   the  flagman  bad 
no  right  to  expose  himself  to  such  a  risk. 
He  could  have  ridden  on  the  engine  or  In 
the  caboose,  but  he  chose  to  ride  on  the  top 
of  the  car,  and  for  that  reason  there  could 
be  no  recovery.    Gordon,  J.,  in  delivering 
the  opinion,   said:    "When   men  are   hired, 
something  must  be  predicated  of  their  judg- 
ment and  prudence;    and  hence,  when  the 
employer  furnishes  them  with  tools  and  ap- 
pliances which,  though  not  the  best  possible, 
may  by  ordinary  care  be  used  without  dan- 
ger, he  has  discharged  his  duty,  and  is  not 
responsible  for  accidents.    But,  again,    the 
defendant  was  liable  for  the  consequences 
of  such  dangers  as  it  subjected  the    em- 
ploye to,  and  not  for  those  to  which  be  sub- 
jected   himself."     Our    books    of    reports 
abound  with  cases  in  which  we  have  uni- 
formly refused  to  permit  a  recovery  In  dam- 
ages where  the  party's  own  carelessness,   in 
assuming  unnecessary  risks,  was  the  occa- 
sion of  his  Injury.    It  is  not  necessary    to 
cite  them.    The  underlying  principle  of  all  of 
them  is  the  same,  and  Is  without  dispute. 

So,  too,  upon  the  other  question,— the  com- 
mon usage  of  this  class  of  appliances.  The 
doctrine  Is  undisputed,  and  It  matters  not. 
in  a  given  case,  whether  the  appliance  wag 
the  best  and  the  safest.  It  Is  enough  to 
know  that  It  was  In  common  use.  It  wag 
so  folly  proved  on  the  trial  that  appliances 
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of  the  same  character  as  were  upon  the  car 
In  question  were  in  common  use,  that  It 
cannot  be  said  to  be  a  disputed  question. 
That  there  were  upon  the  end  of  the  car 
two  band  holds,  a  brake,  and  a  wheel,  was 
proved  by  the  plaintiff  himself.  That  there 
was  no  uniformity  In  the  position  of  hand 
holds  In  common  use  on  the  ends  of  cars 
was  the  undisputed  testimony  on  both  sides. 
That  there  were  numerous  varieties  of  the 
appliances  in  general  use,  and  that  in  the 
great  majority  of  them  there  were  not  more 
than  two  hand  holds,  and  in  many  only  one, 
and  in  some  none  at  all,  was  also  undisput- 
ed. The  only  contention  of  the  plaintiff  as 
to  negligence  was  that  there  should  have 
been  another  hand  hold  somewhere  on  the 
end  of  the  car,  but  there  was  no  proof  of 
any  general  use  requiring  such  an  addi- 
tional hand  hold,  and  In  the  absence  of  such 
proof  the  basis  of  the  charge  of  negligence 
disappears.  Finally,  it  is  manifest  that  the 
plaintiff's  injury  was  not  due  to  a  want  of 
hand  holds,  but  to  his  own  inexcusable  want 
of  care  In  the  use  of  those  that  were  pro- 
Tided. 

It  Is  almost  needless  to  add  that  the  ques- 
tion upon  which  the  case  Is  now  decided  was 
not  considered  or  decided  at  the  former 
hearing  in  this  court  Much  more  testi- 
mony was  given  at  the  second  trial  than  at 
the  first,  and  the  question  of  common  use 
was  far  more  widely  developed  than  on  the 
first  trial.  The  testimony  given  on  the  sec- 
ond trial  was  of  such  a  character  as  to  chal- 
lenge a  critical  investigation  in  order  to 
determine  whether  it  conformed  to  the 
standard  required  by  all  our  decisions,  with- 
out at  all  invading  the  province  of  the  jury. 
Judgment  reversed. 

MITCHELL,  J.,  dissents. 


CONROY  v.  CARROLL  et  aL 

(Court  of  Appeals  of  Maryland.    Dec.  11, 1895.) 

Judicial  Sales— Notice— Bights  or  Pcbohasbr. 

The  failure  of  the  trustee  to  advertise 
the  sale  as  required  by  the  decree,  coupled  with 
the  fact  that  the  land  was  sold  for  much  less 
than  its  real  value,  authorizes  the  court  to  set 
aside  the  sale,  as  against  the  purchaser. 

Appeal  from  circuit  court,  Montgomery 
county,  in  equity. 

Creditors'  bill  by  Frank  J.  Dleudonne 
against  Helen  M.  Carroll  and  others.  From 
u  order  setting  aside  a  sale  by  trustees,  the 
purchaser,  Thomas  F.  Conroy,  appeals.  Af- 
firmed. 

Argued  before  ROBINSON,  O.  J.,  and 
BUISCOE,  BRYAN,  BOYD,  McSHERRY, 
and  FOWLER,  JJ. 

H.  W.  Talbott  and  Chas.  W.  Prettyman, 
for  appellant.  Thomas  Anderson  and  W. 
Velrs  Boulc,  Jr.,  for  appellees. 


FOWLER,  J.  By  authority  of  a  decree  of 
the  circuit  court  for  Montgomery  county,  the 
trustees  therein  named  sold  a  part  of  the 
real  estate  of  the  late  Samuel  Sprigg  Car- 
roll. Exceptions  were  filed  to  the  ratifica- 
tion of  this  sale,  upon  the  grounds— First, 
that  the  sale  was  not  advertised  according 
to  the  requirements  of  the  'decree;  second, 
that  the  price  obtained  was  grossly  inade- 
quate; and,  thirdly,  that  the  trustees  had 
failed  to  file  the  bond  required  by  the  de- 
cree. The  learned  judge  below  overruled 
the  second  and  third  exceptions,  sustained 
the  first,  and  passed  an  order  setting  the  sale 
aside.  From  this  order,  the  purchaser, 
Thomas  F.  Conroy,  has  appealed. 

The  trustees  were  required  by  the  decree 
to  give  "at  least  three  weeks'  previous  no 
tlce  by  advertisement  inserted  In  some  news 
paper  printed,  and  published  in  Montgomery 
county,  and  such  other  notice  as  they  should 
think  proper,  of  the  time,-  place,  manner,  and 
terms  of  sale."  This  requirement,  it  is  con- 
ceded, was  not  complied  with,  for  the  sale 
which  was  reported  as  having  been  made  to 
the  appellant  never  was  advertised,  except 
by  a  short  notice  published  In  the  Washing- 
ton Star  five  days  before  the  sale.  The  ap- 
pellant purchased  the  property  for  $7,500,  and 
a  few  days  thereafter  a  bona  fide  cash  offer 
of  $9,000  was  made  to  the  trustees,  who  hold 
a  certified  check  for  that  amount  as  evidence 
that  said  offer  is  a  continuing  one.  Under 
these  circumstances,  we  are  all  of  opinion 
that  the  sale  should  be  set  aside.  We  do 
not,  however,  so  hold  because  of  any  gross 
inadequacy  of  price  (the  evidence  not  justify- 
ing such  a  conclusion),  but  because  the  sale, 
as  reported,  was  not  advertised  as  directed 
by  the  decree,  coupled  with  the  fact,  which 
Is  clearly  established  by  the  proof,  that  the 
property  was  purchased  by  the  appellant  for 
much  less  than  Its  real  value.  While  It  Is 
well  settled  that  the  right  of  purchasers  at 
trustees'  sales  must  be  recognized  and  care- 
fully guarded,  yet  it  must  not  be  forgotten 
that  they  always  purchase  subject  to  the 
approval  of  the  court,  which  is  the  real  ven- 
dor, and  that,  therefore,  they  must  take  the 
risk  of  losing  the  benefit  of  the  purchase  if 
it  should  happen  that  there  are  valid  objec- 
tions to  the  confirmation  of  the  sale.  Kauff- 
man  v.  Walker,  9  Md.  241;  Reeslde  v.  Peter, 
33  Md.  127;  Bolgiano  v.  Cooke,  19  Md.  391. 
Finding  no  error  in  the  order  passed  by  the 
learned  judge  below,  It  will  be  affirmed.  Or- 
der affirmed,  with  costs. 


CONSOLIDATED  GAS  CO.  OF  BALTI- 
MORE CITY  v.  CROCKER. 
(Court  of  Appeals  of  Maryland.     Dec.  6,  1895.) 

Negligence  —  Contributor!  Negligence  —  Gas 

Explosion. 

1.  The  act  of  taking  a  lighted  lamp  into  a 

cellar  known  by  the  person  entering  to  be  filled 

with  escaped  gas  is  not,  as  a  matter  of  law,  such 
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contributory  negligence  as  will  preclude  recov- 
ery (or  injuries  from  an  explosion  occurring 
over  10  minutes  later. 

2.  Wheie  a  gas  company  is  notified  that 
quantities  of  gas  are  escaping  into  a  building, 
ft  cannot  discharge  the  duty  to  use  reasonable 
diligence  to  discover  and  stop  the  leak  by  acting 
on  the  assumption  that  the  leak  proceeds  from 
one  source,  when  in  fact  it  proceeds  from  a  to- 
tally different  source,  which  could  have  been 
discovered  by  a  proper  inspection. 

Appeal  from  superior  court  of  Baltimore 
City. 

Action  by  John  J.  Crocker  against  the  Con- 
solidated Gas  Company  of  Baltimore  City. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Argued  before  ROBINSON,  C.  J.,  and  BRIS- 
COE, BRYAN,  ROBERTS,  FOWLER,  and 
McSHERRY.  JJ. 

William  A.  Fisher  and  J.  Alexander  Pres- 
ton, for  appellant  John  F.  Preston  and  E. 
B.  Slater,  for  appellee. 

McSHERRY,  J.  The  only  questions  we 
have  before  us  on  this  appeal  are  those  which 
arise  In  consequence  of  the  rejection  by  the 
trial  court  of  the  prayers  presented  by  the 
defendant  for  instructions  to  the  Jury,  and 
those  which  grow  out  of  the  granting  by  the 
court  of  three  instructions  of  its  own.  The 
case  Is  one  founded  in  alleged  negligence. 
The  fundamental  principles  which  must  gov- 
ern its  decision  are  thoroughly  settled  and  es- 
tablished. To  apply  those  principles  correct- 
ly is  all  that  Is  required.  The  defendant  be- 
low (the  appellant  here)  is  a  gas  company. 
It  manufactures  and  supplies  gas  for  illumi- 
nating purposes.  The  gas  is  transmitted 
through  mains  and  pipes  underneath  the  sur- 
face of  streets  into  houses  and  elsewhere.  The 
plaintiff  below  (the  appellee  here)  leased  and 
occupied  certain  premises  in  Baltimore  city. 
In  those  premises  he  conducted  a  saloon.  He 
moved  .Into  them  on  or  about  the  20th  of  No- 
vember, 1801.  At  that  time  the  odor  of  es- 
caping gas  was  very  perceptible  In  the  cellar 
of  the  house.  When  an  employe  of  the  gas 
company  was  notified  that  the  gas  was  es- 
caping and  accumulating  In  the  cellar,  he 
stated  that  another  employe  of  the  company 
would  be  sent  to  remove  the  old  meter  and  to 
replace  it  with  a  new  one,  as  was  customary 
whenever  there  was  a  change  in  the  occu- 
pants of  premises;  and,  when  the  attention  of 
the  employ^  who  did  remove  the  old  meter 
was  called  to  this  odor,  he  stated  that  he 
guessed  the  new  meter  would  remedy  the 
matter.  In  fact,  however,  this  did  not  fur- 
nish a  remedy,  and  gas  continued  to  flow  Into 
the  cellar  to  such  an  extent  that  it  was  nec- 
essary to  keep  the  door  closed  at  the  head  of 
the  stairway  leading  from  the  cellar  Into  the 
dining  room.  There  was  evidence  tending  to 
show  that  the  gas  escaped  from  a  main  which 
ran  under  and  parallel  to  the  sidewalk,  and 
that,  thus  escaping,  it  penetrated  the  front 
wall  of  the  premises  occupied  by  the  plaintiff. 
In  the  cellar  there  was  a  gasoline  stove,  used 


for  cooking  oysters.    On  the  evening  of  Dc 
cember  3,  1S91,  Mrs.  Staengler,  an  employe  ot 
i  tie  appellee,  went  into  the  cellar  for  the  pro 
pose  of  frying  some  oysters.     She  closed  tin 
door  behind  her  at  the  head  of  the  ceUu 
stairway.     She  took  with  her  a  lighted  cm! 
oil  lamp,  and  placed  It  in  a  bracket  neartba 
top  of  the  cellar,  and  then  proceeded  to  iguitl 
the  gasoline  in  the  stove.    The  cellar  bad  bees 
opened  but  once  In  the  preceding  24  houra, 
and  then  only  for  a  brief  period.    She  strut 
several  matches,  but  there  being,  apparently, 
some  water  In  the  cup  of  the  stove,  the  gm> 
line  did  not  vaporize  and  burn.    Mrs.  Bryant,! 
an  acquaintance  of  Mrs.  Staengler,  then  en-l 
tered  the  cellar,  but  left  the  door  leading  tM 
the  dining  room  open.     In  the  dining  room,! 
and  Just  opposite  the  door  leading  into  the! 
cellar,  two  gas  Jets  were  burning.     According 
to  the  testimony  of  Mrs.  Staengler,  she  thre# 
a  basin  of  water,  containing  a  few  spoonfuls  of 
gasoline,  on  the  coal  pile,  and  in  about  tw« 
minutes   after   again    lighting    the   gosolins 
stove,  which  immediately  went  out,  sue  hap-i 
pened  to  look  in  the  direction  of  the  step* 
lending  up  to  the  dining  room,  and  there  she 
saw  a  sheet  of  bluish  flame,  which  was  in- 
stantly followed  by  an  explosion.    This  explo- , 
sion  occurred  in  about  10  minutes  after  Mrs. 
Staengler  had  entered   the  cellar  with  the 
lighted  coal-oil  lamp.     This  lamp  continued 
to  burn  during  the  whole  time  Mrs.  Staengler 
was  in  the  cellar.     The  force  of  the  explosion 
was  so  great  that  it  threw  Mrs.  Bryant  out 
of  the  front  cellar  door,  and  did  considerable 
damage  to  the  building.     The  coal-oil  lamp 
suspended  In  the  cellar  was  uninjured,  but 
the  globes  on  the  gas  Jets  in  the  dining  room 
were  shattered.     According  to  the  testimony 
of  Mrs.  Bryant,  who  was  called  as  a  witness 
for  the  defendant,  Mrs.  Staengler  emptied  the 
gasoline  out  of  the  stove  into  a  basin,  and 
then  replenished  the  stove,  and  threw  the 
basinful  of  gasoline  on  the  coal  pile.     She 
further  stated  that  after  this  Mrs.  Staengler 
lit  several  matches  to  start  the  fire  in  the 
stove,  and  that  shortly  after  the  explosion  oc- 
curred.   It  was  further  shown  that  after  the 
explosion  had  taken  place  several  persons  en- 
tered the  cellar,  and  found  a  blaze  proceed- 
ing apparently  from  burning  oil  In  the  coal 
pile. 

By  rejecting  the  defendant's  first  prayei 
the  court  refused  to  rule  that,  In  law,  the  aci 
of  entering  the  cellar  with  the  lighted  coal 
oil  lamp,  under  the  circumstances  stated,  was 
such  a  glaring  act  of  contributory  negllgrence 
contributing  to  the  Injury  complained  of,  as 
to  preclude  a  recovery  by  the  plaintiff.  Hac 
it  been  a  concessum  in  the  case,  or  had  1 
even  been  clear  from  the  evidence,  that  th< 
lighted  coal-oil  lamp  carried  Into  the  cella: 
caused  the  explosion,  there  would  have  beei 
some  foundation  for  imputing  contributory 
negligence  to  the  plaintiff's  employs  In  carry 
ing  It  there.  Not  only  does  It  not  appear  tha 
the  carrying  of  the  lamp  into  the  cellar  ac 
tually  caused  the  explosion,  but  the  defend 
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ant,  on  the  contrary,  strenuously  insists  that 
there  was  no  explosion  of  gas  at  all,  but  that 
the  explosion  proceeded  from  gasoline.    When 
luge  quantities  of  gas  have  escaped  into  a 
building,  and  have  commingled  with  the  air 
therein,  and  thus  formed  a  highly-explosive 
compound,  and  this  condition  is  known  to  a 
person  entering  such  building,  it  is  obviously, 
In  law,  a  grossly-negligent  act  to  enter  with 
a  lighted  candle  or  lamp,  or  to  strike  a  match 
after  entering,  because,  according  to  known 
and  unvarying  laws,  an  explosion,  or  a  sud- 
denly liberated  mechanical  energy,  resulting 
from  the  Instantaneous  combustion  of  the  in- 
flammable compound  when  brought  in  contact 
with  a  flame,   will   Inevitably   follow.     And 
when,  under  these  conditions,   an   explosion 
does  instantly  result  the  moment  a  flame  is 
brought  in  contact  with  such  a  compound  of 
gas  and  atmosphere,  the  fact  that  the  flame 
caused  the  combustion  and   the  consequent 
and  simultaneous  explosion  is  beyond  reason- 
able dispute  or  question.    The  deliberate  or  the 
careless  application  of  a  flame  to  such  an  ex- 
plosive compound  is  clearly  an  act  of  negli- 
gence so  unequivocally  contributing  to  the 
production  of  the  injury  that  no  recovery  can 
be  had  by  the  person  guilty  of,  or  chargeable 
with,  that  act  of  concurrent  negligence.    And 
this  is  precisely  what  was  decided  in  Lanigan 
t.  Gaslight  Co..  71   N.  Y.  20;    Gas  Co.  v. 
Robinson,  99  Pa.  St  1.    In  these  cases  the 
explosion  instantly  followed  upon  a  light  be- 
tas brought  in  contact  with  the  gas,  and  there 
could  be  no  possible  dispute  that  the  bringing 
of  the  light  in  contact  with  the  gas  caused 
*e  explosion.     But  where  there  is  not  such 
>  connection  between  the  act  of  entering  the 
'wise  with  a  lighted  lamp  and  the  explosion 
of  the  gas  as  to  establish  with  certainty,  and 
to  the  exclusion  of  any  other  reasonable  hy- 
pothesis, the  relation  of  cause  and  effect,  the 
question  as  to  what  did  cause  the  explosion  Is 
(or  the  jury  to  solve  under  proper  Instruc- 
tions from  the   court.     When,   therefore,   as 
fere,  more  than  ten  minutes  Intervened  be- 
tween the  time  the  lamp  was  taken  into  the 
«Uar  and  the  time  that  the  subsequent  ex- 
plosion occurred,  and  when,  as  here,  the  lamp 
Itself  was  uninjured,  It  would  be  impossible 
'or  the  court  to  assume  that  the  lighted  lamp 
cosed  the  explosion,  and  to  rule,  as  a  conclu- 
**  of  law,  that  the  plaintiff's  employe  was 
fllty  of  contributory   negligence   in  taking 
tie  lamp  into  the  cellar.    And  this  is  true, 
•to.  with   respect   to   the   lighting    of    the 
Mtehes  to  ignite  the  gasoline  in  the  stove. 
Assuming,  as  must  be  done  in  discussing  this 
Pnjer,  that  all  the  evidence  adduced  by  the 
Msintirl  was  true,  then  at  least  two  minutes 
to'ervened  between  the  period  of  time  when 
jj*  last  match  was  struck,  and  the  stove  was 
"rtted  and  extinguished  for  the  last  time, 
**&  the  period  when  the  explosion  took  place; 
**1  there  was  obviously,  therefore,  no  evi- 
*■**  to  show  that  the  explosion  proceeded 
nwu  these  matches  or  from  the  stove.     If, 
"^  the  evidence  failed  to  show  affirmative- 


ly, and  without  dispute,  that  the  explosion  rev 
suited  from  the  lighted  lamp  or  from  the 
burning  matches  being  brought  in  contact 
with  the  gas,  it  would  have  been  Improper 
for  the  court  to  say,  as  a  legal  conclusion, 
that  the  taking  of  the  lighted  lamp  into  the 
cellar,  or  the  striking  of  the  matches  there, 
was  an  act  of  contributory  negligence,  direct- 
ly contributing  to  the  production  of  the  in- 
jury complained  -of,  because,  unless  the  explo- 
sion did  result  from  the  one  or  the  other  caus- 
ing a  combustion,  then  neither  the  one  nor 
the  other  contributed  to  the  explosion.  If 
there  is  no  evidence  to  show  that  a  particular 
act  of  imputed  negligence  did  actually  con- 
cur in  producing  an  injury,  then  there  is  no 
evidence  that  the  doing  of  that  act  was  in  it- 
self contributory  negligence,  and  it  would  be 
clearly  erroneous  to  ascribe  to  it  that  char- 
acter or  quality.  To  justify  a  court  in  pro- 
nouncing a  given  act  such  an  act  of  contribu- 
tory negligence  as  to  defeat  a  recovery,  it 
must  be  a  distinct,  prominent,  and  decisive 
fact,  about  which  ordinary  minds  would  not 
differ,  because,  where  the  nature  and  attri- 
butes of  the  act  relied  on  to  show  negligence 
contributing  to  the  injury  can  only  be  correct- 
ly determined  by  considering  all  the  attending 
and  surrounding  circumstances  of  the  transac- 
tion, it  falls  within  the  province  of  the  jury  to 
pass  upon  and  characterize  it,  and  it  is  not  for 
the  court  to  determine  its  quality,  as  matter  of 
law.  Cooke  v.  Traction  Co.,  80  Md.  558,  81 
Atl.  327.  Under  the  conditions  we  have  stat- 
ed, and  in  view  of  the  failure  of  the  evidence 
to  show  that  the  lamp  or  the  matches,  to  the 
exclusion  of  every  other  reasonably  probable 
cause,  occasioned  the  ignition  or  combustion 
that  produced  the  explosion,  the  court  was 
right  in  declining  to  rule,  as  requested  in  the 
defendant's  first  prayer,  that  the  plaintiff  had 
been  guilty  of  such  pronounced,  negligence, 
directly  contributing  to  the  injury,  as  to  pre- 
clude a  recovery. 

The  defendant's  second  prayer  was  also 
properly  rejected.  It  asked  the  court  to  in- 
struct the  jury  that  the  plaintiff  had  offered 
no  legally  sufficient  evidence  of  negligence 
on  the  part  of  the  defendant  Assuming  the 
truth  of  the  evidence  adduced  by  the  plain- 
tiff, it  was  clearly  negligence  on  the  part  of 
the  defendant  to  allow  gas  to  escape  from 
Its  pipes  after  receiving  notice  that  a  leak 
existed.  "Whilst  no  absolute  standard  of 
duty  in  dealing  with  such  dangerous  agen- 
cies can  be  prescribed,  it  is  safe  to  say,  in 
general  terms,  that  every  reasonable  precau- 
tion suggested  by  experience  and  the  known 
perils  of  the  subject  ought  to  be  taken. 
This  would  require,  in  the  case  of  a  gas 
company,  not  only  that  its  pipes  and  fittings 
should  be  of  such  materials  and  workman- 
ship, and  laid  in  the  ground  with  such  skill 
and  care,  as  to  provide  against  the  escape 
of  gas  therefrom  when  new,  but  that  such 
system  of  inspection  should  be  maintained 
as  would  insure  reasonable  promptness  in 
the  detection  of  all  leaks  that  might  occur 
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from  the  deterioration  of  the  material  of  the 
pipes,  or  from  any  other  cause  within  the 
circumspection  of  men  of  ordinary  skill  in 
the  business."  Koelsch  v.  Philadelphia  Co. 
(Pa.  Sup.)  25  Atl.  552.  A  neglect  or  a  failure 
to  use  such  precautions  would  be  clearly 
negligent.  It  cannot  be  doubted,  if  the  evi- 
dence adduced  by  the  plaintiff  be  credited, 
that  the  least  attention  or  diligence  on  the 
part  of  the  company's  employes  would  have 
apprised  them  t>f  the  escape  of  gas  into  the 
street  and  through  the  walls  of  the  plain- 
tiff's house.  The  defendant's  employe  had 
been  notified  of  the  escape  of  gas.  He  had 
promised  to  remedy  it  when  the  new  -meter 
should  be  placed  in  position,  but  he  failed 
to  search  for  or  to  discover  whence  in  fact 
the  leaking  gas  proceeded.  He  seems  to 
have  assumed  that  the  change  in  the  meter 
would  obviate  the  trouble,  but  he  made  no 
search,  nor  did  the  other  employe  who  put 
the  new  meter  In  position  endeavor  to  locate 
the  leak.  It  was  clearly  negligence  on  the 
part  of  these  employes  not  to  make  some 
effort  to  discover  the  location  of  the  defect 
which  caused  the  leak.  They  were  aware 
of  the  leak,  and  that  was  notice  to  the  com- 
pany. It  then  became  obligatory  on  the 
company  to  use  reasonable  efforts,  in  a  rea- 
sonable time,  to  ascertain  where  the  leak 
was,  and  to  stop  it.  Mose  v.  Gas  Co.,  4  Fost. 
&  F.  324.  If,  instead  of  doing  this,  the  com- 
pany's employes  chose  to  assume  that  a 
change  of  the  meter  would  remedy  the  com- 
plaint, though  confessedly  they  did  not  know 
whether  it  would  or  not,  thfjf  obviously  did 
not  discharge  the  duty  incumbent  upon 
them,  and  their  negligence  in  this  particular 
was  the  negligence  of  the  company.  When 
a  gas  company  is  made  aware,  as  In  this 
case,  that  large  quantities  of  gas  are  escap- 
ing into  a  building,  it  becomes  its  plain  duty 
to  use  reasonable  diligence  to  discover  and 
to  stop  the  leak.  It  cannot  discharge  that 
duty  by  assuming,  without  knowing,  that 
the  leak  proceeds  from  one  source,  when  in 
fact  It  proceeds  from  a  totally  different 
source,  which  could  have  been  discovered  by 
proper  inspection.  This  rule  requires  noth- 
ing unreasonable.  It  does  not  require  that 
the  company  shall  keep  up  a  constant  in- 
spection all  along  its  lines,  without  refer- 
ence to  the  existence  or  nonexistence  of  a 
probable  cause  for  the  occurrence  of  leaks 
or  escapes  of  gas;  but  it  does  require  that, 
when  notice  of  the  existence  of  a  leak  has 
been  given  to  a  company,  the  company  shall 
use  reasonable  care  and  appropriate  means 
to  discover  the  cause  of  the  leak,  and  to 
remedy  it  This  doctrine  is  not  In  conflict 
with  the  principle  laid  down  in  Hutchinson 
v.  Gas-Light  Co.,  122  Mass.  219,  and  other 
cases  of  a  kindred  character.  "There  the 
escape  of  gas  complained  of  was  the  result 
of  an  overwhelming  calamity,  that  had  laid 
a  great  part  of  the  city  of  Boston  In  ashes, 
and  fractured  and  severed  the  company's 
pipes  In  so  many  places  that  all  the  force  it 


could  employ  was  Insufficient  to  guard 
against  all  possible  consequences  of  the  es- 
cape of  gas,  without  at  once  shutting  off 
the  supply  from  the  whole  city;  and  this  it 
was  excused  from  doing,  on  the  ground  that 
more  mischief  would  result  therefrom  than 
was  likely  to  result  from  the  neglect  so  to 
do."  Koelsch  v.  Philadelphia  Co.,  supra. 
The  escape  of  gas  from  the  defendant's 
main  was,  under  the  circumstances  stated, 
after  it  had  received  notice  that  gas  was  es- 
caping into  the  plaintiff's  house,  and  after  it 
had  failed  or  neglected  to  use  reasonable 
care  or  proper  inspection  to  discover  the  lo- 
cation of  the  leak  and  to  stop  it,  some  evi- 
dence of  negligence;  and  the  court  would 
not  have  been  justified  in  withdrawing  the 
question  of  negligence  from  the  considera- 
tion of  the  Jury.  We  are  not  called  on  to  go 
further,  or  to  lay  down  a  broader  rule  than 
this,  in  the  pending  case,  and  we  are  not 
to  be  understood  as  doing  so,  though  it  has 
been  held  by  courts  of  high  authority  that 
the  escape  of  gas  from  the  mains  under- 
neath the  surface  of  a  public  street,  unless 
explained,  is  prima  facie  evidence  of  some 
neglect  on  the  part  of  a  gas  company.  The 
case  of  Smith  v.  Gaslight  Co.,  129  Mass.  318. 
is  an  illustration  of  this  doctrine. 

The  defendant's  third  and  fifth  rejected 
prayers  were  fully  covered  by  the  court's 
instructions,  and  the  appellant  has  therefore 
no  reason  to  complain  of  the  refusal  of  the 
court  to  grant  them.  We  find  no  errors  in 
the  instructions  given  by  the  court  There 
were  two  opposite  theories  presented  by  the 
evidence.  The  plaintiff  founded  his  case  up- 
on the  theory  that  the  gas  which  escaped 
into  the  cellar,  and  was  confined  there  while 
the  doors  leading  Into  the  cellar  were  closed, 
rose  when  Mrs.  Bryant  entered  the  cellar 
and  omitted  to  close  the  door  behind  her. 
and  in  a  few  moments  came  in  contact  with 
the  lights  at  the  head  of  the  cellar  steps, 
and  then  exploded.  It  was,  according  to  the 
testimony  of  Mrs.  Staengler,  at  the  head  or 
top  of  these  steps  that  she  saw  the  bluish 
flame  spread  out  at  the  moment  of  the  ex- 
plosion. A  slat  partition  across  the  cellar 
was  partially  blown  down,  towards  the 
street  and  away  from  the  steps,  as  though 
the  force  had  been  applied  from  the  side 
next  to  the  cellar  steps— the  Bide  nearest 
the  lighted  gas  Jets  at  the  head  of  the  stair- 
way. On  the  other  hand,  assuming,  first. 
that  the  explosion  was  a  gas  explosion,  it 
was  insisted  that  the  plaintiff  was  guilty  of 
contributory  negligence;  and,  secondly,  de- 
nying that  it  was  a  gas  explosion,  it  was 
contended  that  the  explosion  was  caused  by 
gasoline.  The  first  contention  we  have  al- 
ready considered.  It  Is  not  necessary  to 
state  the  evidence  relied  on  by  the  appellant 
to  support  the  second  alternative.  Suffice 
It  to  say  that  both  theories  were  fairly  sub- 
mitted to  the  Jury  by  the  instructions  given 
by  the  learned  and  accomplished  trial  judpe, 
and  that  upon  both  theories  the  law  was 
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accurately  and  clearly  announced.  It  be- 
came then  solely  the  province  of  the  Jury 
to  determine  the  facts,  and  If  they  found,  as 
they  were  required  to  find  before  returning 
a  verdict  for  the  plaintiff,  that  the  gas  es- 
caped by  reason  of  the  negligence  of  the  de- 
fendant, that  the  explosion  was  a  gas  ex- 
plosion, and  that  the  act  of  Mrs.  Staengler 
in  going  Into  the  cellar  with  a  lighted  lamp 
and  striking  matches  there  was,  under  all 
the  circumstances,  such  conduct  as  a  person 
of  ordinary  prudence  and  care  would  have 
pursued,  they  were  warranted  In  finding  a 
verdict  for  the  plaintiff.  If,  on  the  contrary, 
they  found  that  the  explosion  was  a  gasoline 
explosion,  or  that,  being  a  gas  explosion, 
Mrs.  Staengler  had  been  guilty  of  negligence 
In  entering  the  cellar  with  a  lighted  lamp, 
or  in  striking  matches  there,  and  that  either 
of  these  acts  caused  the  explosion,  the  plain- 
tiff was  not  entitled  to  recover.  The  second 
Instruction  correctly  defined  where  the  bur- 
den of  proof  rested.  As  we  find  no  error  in 
the  rulings  of  the  trial  court,  its  Judgment 
must  be  affirmed.  Judgment  affirmed,  with 
costs  above  and  below. 


CONSUMERS'  ICE  CO.  OF  BALTIMORE 

CITY  v.  STATE. 
(Court  of  Appeals  of  Maryland.    Dec.  6,  1895.) 

TAXATION— ASSESSMENT— UNISSUED  STOCK— INCOR- 
PORATIONS— CoD^ATBRiL  Attack. 

1.  Code  Pub.  Gen.  Laws,  art  81,  I  132, 

requires  the  tax  commissioners  to  assess  "the 
shares  of  capital  stock"  in  corporations,  and 
section  141  provides  that  in  fixing  the  value  of 
the  shares  the  value  of  the  corporate  realty 
•hall  be  deducted  from  the  aggregate  value  of 
all  the  shares  of  stock,  and  the  residuum  di- 
vided by  the  number  of  shares.  The  shares 
are  to  be  valued  to  the  owners  in  the  counties  in 
which  they  live.  Held,  that  unissued  shares  of 
stock  cannot  be  assessed. 

2.  Code  Pub.  Gen.  Laws,  art.  81,  5  144,  pro- 
riding  for  appeals  from  the  tax  commissioner's 
"valuation"  of  corporate  stock,  and  authorizing 
the  treasurer  and  comptroller  to  charge  the 
"valuation  and  assessment,"  and  that,  if  either 
"hall  agree  as  to  the  correctness  of  the  "valua- 
tion" made  by  the  commissioner,  the  appeal 
shall  be  dismissed,  and  the  "original  valuation" 
remain  the  "true  valuation,"  requires  an  ap- 
lieal  only  to  attack  the  "valuation,"  and  there- 
fore, without  an  appeal,  the  corporation  may 
defend  an  action  for  taxes  levied  against  its 
stock  by  showing  that  the  stock  was  unissued, 
and  therefore  not  assessable. 

Appeal  from  court  of  common  pleas. 

Action  by  the  state  of  Maryland  against 
the  Consumers'  Ice  Company  of  Baltimore 
City.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Reversed. 

Argued  before  ROBINSON,  C.  J.,  and  BRY- 
AN, McSHERRY,  FOWLER,  BRISCOE, 
ROBERTS,  and  BOYD,  JJ. 

Edgar  H.  Gans  and  B.  Howard  Haman, 
for  appellant.  James  A  Preston  and  R.  L. 
Preston,  for  appellee. 

BOYD,  J.  The  appellee  sued  the  appel- 
lant foi  state  taxes  levied  and  assessed  on 


the  latter's  capital  stock.  The  tax  was  laid 
on  4,000  shares  of  stock  assessed  at  $25 
per  share.  At  the  trial  the  defendant  prov- 
ed that  there  were  only  3,277  shares  of  stock 
Issued,  and  that  the  state  tax  commissioner 
was  informed  that  there  were  723  shares 
unissued.  On  motion  of  the  rilaintiff  the 
court  below  struck  out  this  evidence,  which 
had  been  admitted  subject  to  exception,  and 
granted  a  prayer  that  the  plaintiff  was  enti- 
tled to  recover  the  amount  of  taxes  set  forth 
in  the  bill  of  particulars,  with  5  per  centum 
additional  thereon,  and  Interest.  From  this 
action  of  the  court  this  appeal  was  taken. 
We  are  therefore  called  on  to  decide  wheth- 
er the  state  tax  commissioner  can  lawfully 
assess  nnissned  stock  of  a  corporation.  If 
he  can,  that  will  end  the  controversy;  but  If 
we  reach  the  contrary  conclusion  we  must 
then  determine  whether  the  defendant  can 
set  up  that  defense  in  a  proceeding  of  this 
character.  Section  132  of  article  81  of  the 
Code  of  Public  General  Laws  requires  the 
tax  commissioner  to  assess  for  state  pur- 
poses, on  or  before  the  15th  day  of  May  In 
each  year,  "the  shares  of  capital  stock  in 
all  the  banks,  state  or  national,  banking  as- 
sociations or  other  Incorporated  Institutions 
or  companies,  incorporated  under  the  au- 
thority of  this  state,  or  located  or  doing 
business  therein,  whose  shares  of  capital 
stock  are  liable  to  assessment  and  taxation 
by  the  laws  of  this  state,"  and  he  has  broad 
powers  given  him  to  enable  him  to  obtain 
information  concerning  the  same.  Section 
138  of  that  article  requires  the  president  or 
other  proper  officer  of  banks  or  other  incor- 
porated institutions  to  furnish  annually  on 
or  before  the  1st  day  of  March  to  the  county 
commissioners  of  each  county  and  the  appeal 
tax  court  of  Baltimore  city  In  which  any  of 
its  stockholders  may  reside,  a  list  of  the 
said  stockholders,  together  with  the  number 
of  shares  held  by  each,  and  also  to  make 
out  and  deliver  to  the  county  commissioners 
of  the  county  or  appeal  tax  court  where  said 
corporation  is  situate  an  account  of  the 
number  of  shares  of  stock  in  such  corpora- 
tion held  by  persons  not  residents  of  this 
state,  and  provides  that  the  same  shall  be 
valued  at  its  actual  cash  value  to  and  in  the 
names  of  such  stockholders  respectively. 
That  section  further  requires  the  corporation 
to  pay  the  tax  levied  on  the  stock  held  by 
nonresidents.  Section  141  provides  for  the 
assessment  of  the  real  estate  of  corporations 
by  the  county  commissioners  and  the  appeal 
tax  court  of  Baltimore  city,  and  for  the  pay- 
ment by  the  company  of  state,  county,  or 
city  taxes  thereon,  in  the  same  manner  as 
the  same  are  levied  upon  and  paid  by  indi- 
vidual owners  of  real  property.  It  then  pre- 
scribes the  method  of  ascertaining  the  value 
of  the  shares  of  stock  of  corporations  by  the 
tax  commissioner,  who  is  to  deduct  the  as- 
sessed value  of  the  real  property  belonging 
to  the  company  from  the  aggregate  value 
of  all  the  shares  of  such  company,  and  di- 
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vide  the  residuum  by  the  number  of  shares 
of  capital  stock,  "and  the  quotient  shall  be 
the  taxable  value  of  such  respective  shares 
for  state  purposes."  The  tax  commissioner 
is  then  required  to  certify  to  the  county 
commissioners  of  each  county  where  any  of 
the  stockholders  reside,  and  to  the  appeal 
tax  court  of  Baltimore  city,  If  any  reside 
there,  the  assessed  taxable  value  of  such 
respective  shares  of  stock  so  ascertained; 
and  the  taxable  value  of  such  shares  of  stock 
owned  by  residents  of  this  state  and  taxable 
within  this  state  shall,  for  county  and  mu- 
nicipal purposes,  be  valued  to  the  owners 
thereof  in  the  counties  or  cities  In  which  they 
respectively  reside,  but  the  taxes  so  assess- 
ed are  to  be  paid  by  the  company  and  char- 
ged to  the  respective  stockholders.  Section 
131  determines  where  the  stock  shall  be 
deemed  to  be  situate  for  the  purpose  of  valu- 
ing stock  held  by  nonresidents.  Taking  all 
these  sections  together,  it  would  seem  to  be 
perfectly  clear  that  the  tax  commissioner  is 
not  authorized  to  assess  unissued  snares  of 
stock,  and  any  other  construction  might  very 
materially  affect  the  taxable  value  of  stock 
for  the  purposes  of  county  or  municipal  tax- 
ation. Take,  for  example,  a  corporation  of 
an  authorised  capital  of  1100,000,-1,000 
shares  of  the  par  value  of  $100  each.  Sup- 
pose 500  shares  are  subscribed  for  and  paid 
up,  thus  giving  the  company  $50,000,  with 
part  of  which  it  purchases  real  estate  of  the 
value  of  and  assessed  at  $20,000.  The  tax 
commissioner  would  then,  under  section  141, 
deduct  the  assessed  value  of  the  real  estate 
($20,000)  from  the  aggregate  value  of  all 
the  shares  of  stock  ($50,000,  assuming  that 
to  be  the  aggregate  value),  and  would  have 
a  residuum  of  $30,000.  Then,  if  the  state's 
contention  be  correct,  he  should  divide  this 
residuum  by  the  whole  number  of  shares 
authorized  (1,000)  and  the  quotient  would 
be  the  taxable  value  of  such  respective 
shares,  namely  $30  per  share.  The  tax  com- 
missioner would  then  certify  to  the  county 
commissioners  of  each  county  where  any 
stockholder  resides  (and  to  the  appeal  tax 
court  of  Baltimore  city  if  any  reside  there) 
"the  assessed  taxable  value  of  such  respec- 
tive shares  of  stock  or  shares,  so  ascertained 
as  aforesaid."  A  stockholder  holding  100 
shares,  for  which  he  had  paid,  and  which 
were  actually  worth,  $10,000,  would  thus 
pay  (through  the  company)  taxes  on  only 
$3,000  (in  addition  to  his  Interest  In  the  real 
estate),  while,  If  the  tax  commissioner  di- 
vided the  $30,000  by  500  (the  number  of 
shares  issued),  the  assessment  on  his  shares 
would  be  $6,000.  The  county  in  which  such 
stockholder  resided  would  thus  be  deprived 
of  the  taxes  on  the  difference.  When  the 
statute  directs  the  tax  commissioner  to  "as- 
sess for  state  purposes  the  shares  of  capital 
stock  In  all  incorporated  institutions  or  com- 
panies," etc.,  it  evidently  means  shares  of 
stock  that  are  In  existence.  If  they  have  no 
existence,  they  have  no  value.    Those  that 


are  already  Issued  may  possibly  have  some 
additional  value  given  them  by  reason  of  the 
fact  that  others  can  be  Issued,  but  that  can 
be  taken  into  consideration  when  the  former 
are  assessed.  The  state  can  lose  nothing 
by  this  construction.  If  the  capital  stock 
as  fixed  by  the  charter  be  not  subscribed 
and  paid  for  as  required  by  law,  and  the 
state  suffer  thereby,  the  corporation  may 
possibly  subject  itself  to  proceedings  for 
dissolution;  but,  under  existing  statutes,  it 
Is  not  required  to  pay  taxes  on  unissued 
shares  of  stock  and  the  tax  commissioner 
had  no  authority  to  assess  the  723  shares  of 
this  company  which  had  not  been  issued. 

But  by  section  144  of  article  81  the  state 
tax  commissioner  Is  required,  as  soon  as  he 
has  valued  and  assessed  the  shares  of  stock 
in  the  corporations  In  this  state,  to  certify  and 
return  the  said  valuation  to  the  comptroller 
of  the  treasury,  who  must  at  once  notify  the 
president,  cashier,  or  other  proper  officer  of 
such  corporations  of  the  said  valuation  and 
assessment  of  their  shares.  If  no  appeal  be 
taken  within  30  days,  "the  said  valuation  and 
assessment  shall  be  final,"  but,  If  an  appeal 
Is  taken  within  that  time  to  the  comptroller 
and  treasurer,  they  are  required  to  consider 
the  same,  "and  if  the  comptroller  and  treas- 
urer shall  both  be  of  the  opinion  that  such 
valuation  and  assessment  so  made  by  the 
state  tax  commissioner  Is  erroneous,  and 
ought  to  be  changed,  they  shall  change  the 
same  accordingly,  and  the  valuation  and  as- 
sessment so  agreed  upon  by  the  comptroller 
and  treasurer  shall  be  final;  but  if  either  the 
comptroller  or  treasurer  shall  agree  with  the 
state  tax  commissioner  as  to  the  correctness 
of  the  valuation  so  made  by  him,  then  such 
appeal  shall  be  dismissed,  and  the  original 
valuation  shall  be  and  remain  as  the  true 
valuation  of  such  shares."  It  is  therefore 
contended  by  the  state  that,  as  the  assess- 
ment and  valuation  by  the  tax  commissioner 
are  made  final  unless  changed  on  appeal  to 
the  comptroller  and  treasurer,  they  cannot  be 
attacked  collaterally,  and,  as  no  appeal  was 
taken  in  this  case  to  those  officers,  the  appel- 
lant Is  without  remedy.  We  might,  perbaps, 
rest  our  decision  on  the  language  of  the  stat- 
ute Itself,  as  it  seemB  to  contemplate  a  re- 
view by  the  comptroller  and  treasurer  of  the 
valuation  alone.  It  says  such  corporation 
may  "appeal  from  such  valuation."  It  is 
true,  it  does  authorize  the  comptroller  and 
treasurer  to  change  the  "valuation  and  as- 
sessment," If  they  think  they  ought  to  be 
changed;  but  It  further  provides  that,  "tf 
either  the  comptroller  or  treasurer  shall  agree 
with  the  state  tax  commissioner  as  to  the 
correctness  of  the  valuation  so  made  by  him, 
then  such  appeal  shall  be  dismissed,  and  the 
original  valuation  shall  be  and  remain  as  the 
true  valuation  of  such  shares."  It  might, 
therefore,  well  be  questioned  whether  the 
comptroller  and  treasurer  have  any  power  to 
review  anything  but  the  valuation  of  the 
stock.    But  the  statute  could  not  have  in- 
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tended  that,  If  the  assessment  'was  based  on 
an  erroneous  application  of  the  law  by  one  or 
more  of  these  three  officers  of  the  state,  who 
are  not  necessarily  lawyers,  the  taxpayer 
is  without  remedy  in  some  tribunal  organized 
for  the  purpose  of  determining  questions  of 
law.  If  it  were  simply  a  question  of  the  valu- 
ation of  stock  liable  to  assessment  and  taxa- 
tion by  the  tax  commissioner,  and  he  and  the 
appellate  board  had  jurisdiction  over  the  sub- 
ject-matter and  the  parties,  their  decision 
would  be  final  and  conclusive.  But,  as  we 
hare  already  said,  the  tax  commissioner  had 
do  power  or  authority  to  assess  unissued 
stock,  and,  that  being  so,  his  assessment  of 
that  stock  was  a  nullity;  just  as  much  so 
as  would  have  been  his  assessment  of  the 
real  estate  of  this  company,  or  of  the  shares 
rf  stork  of  some  foreign  corporation '  over 
which  he  had  no  control.  His  assessment  of 
itock  which  he  bad  no  authority  to  assess 
.*ould  have  no  more  effect  than  if  assessed 
by  the  county  commissioners  of  a  county 
where  the  company  had  real  estate.  This  is 
not  a  question  as  to  whether  the  tax  commis- 
sioner, in  valuing  the  stock,  took  into  consid- 
eration Items  of  value  that  were  improper, 
md  hence  the  assessment  was  irregular,  but 
he  had  so  right  or  power  to  value  or  assess 
these  723  shares  of  stock  at  all.  If  he  had 
messed  the  3,277  shares  at  so  much  per 
ihare,  so  as  to  amount  to  $100,000,  it  would 
lave  been  different,  but  he  assessed  4,000 
(hares  at  $25  per  share.  It  could  with  as 
nnch  propriety  be  argued  that  he  could  have 
issessed  5,000  shares  at  $25  per  share,  and 
hat  in  a  suit  to  recover  the  tax  the  defend- 
mt  could  not  have  defended  as  to  the  tax 
m  the  1,000  shares  by  proving  that  Its  author- 
ed capital  was  only  4,000  shares.  If  the  tax 
Mmmissloner  had  been  misled  by  the  con- 
tact of  the  defendant's  officers,  such  as  the 
•efusal  or  neglect  to  furnish  the  Information 
•equired  by  the  statute,  a  different  question 
night  be  presented;  but  such  Is  not  shown 
:o  be  the  case.  On  the  contrary,  the  testi- 
mony that  was  excluded  showed  that  he  was 
nformed  that  the  723  shares  were  unissued. 
The  duties  of  the  tax  commissioner  are  well 
iefined,  and  they  are  limited  to  the  powers 
{ranted  to  him  by  statute.  He  is  authorized 
to  assess  for  state  purposes  the  shares  of 
apital  stock  on  all  banks,  state  or  national 
Making  associations,  or  other  incorporated 
nstttutlons  or  companies  incorporated  under 
■he  authority  of  this  state,"  etc.,  and  from  the 
raluatlon  so  to  be  made  by  him  an  appeal 
s  allowed,  as  already  stated,  to  the  comptrol- 
ler and  treasurer;  but,  as  he  has  no  authori- 
ty to  assess  unissued  stock,  the  comptroller 
ind  treasurer  have  no  authority  to  review  his 
uwessment  of  it,  and  their  action  on  such  an 
ippeal  to  them  would  have  been  nugatory  and 
)f  no  avail.  This  case  is  clearly  dlstinguish- 
ible  from  those  cited  on  behalf  of  the  state, 
wen  as  Jackson  v.  Bennett,  80  Md.  77,  30 
ML  612;  Smith  v.  Goldsborough,  SO  Md.  63, 
SO  AtL.  574;  County  Commissioners  v.  Union 


Mining  Co.,  61  Md.  545;  Mayor,  etc.,  of  Bal- 
timore v.  Canton  Co.,  63  Md.  237;  and  others- 
referred  to.  So  long  as  tribunals  with  special 
and  limited  statutory  powers  act  within  the 
scope  of  such  powers,  their  action  is  ordinarily 
conclusive  and  final,  unless  appeal  be  given 
specially  to  some  other  tribunal,  but  they 
must  not  exceed  the  jurisdiction  conferred  on 
them,  as  we  hold  the  tax  commissioner  did  in 
undertaking  to  assess  this  unissued  stock. 
It  follows  from  what  we  have  said  that  the- 
testimony  of  the  defendant  was  relevant  and 
material,  and  the  prayer  of  the  plaintiff  ought 
not  to  have  been  granted.  The  judgment 
must  therefore  be  reversed.  Judgment  re- 
versed and  new  trial  awarded,  with  costs  to 
the  appellant 


AGRICULTURAL  INS.   CO.   OF   WATER- 
TOWN.  N.  Y..  v.  HAMILTON. 
(Court  of  Appeals  of  Maryland.    Dec.  6,  1895.> 

Insurance-- Conditions— Vacant  and  Unoccu- 
pied. 
A  dwelling  house  in  which  insured  lived 
at  the  time  the  policy  thereon  was  issued,  on 
the  removal  of  his  family  therefrom  to  a  house 
near  by,  becomes  "vacant  and  unoccupied," 
within  the  meaning  of  such  words  in  the  policy, 
avoiding  it  in  such  event,  though  the  house  is 
still  slept  in  occasionally  by  the  employes  of  in- 
sured, and  visited  by  his  wife  daily,  for  the  pur- 
pose of  getting  therefrom  provisions  stored 
therein. 

Appeal  from  circuit  court,  Harford  county. 

Action  by  James  K.  Hamilton,  use  of  J. 
Thomas  C.  Hopkins  and  another,  against  the 
Agricultural  Insurance  Company  of  Water- 
town,  N.  Y.  From  a  judgment  for  plaintiff, 
defendant  appeals.     Reversed. 

Argued  before  ROBINSON,  C.  J.,  and 
BOYD,  FOWLER,  McSHERRY,  JJ. 

Frank  C.  Gorrell  and  Thomas  H.  Robinson, 
for  appellant  J.  T.  C.  Hopkins,  Wm.  H.  Har- 
lan, and  S.  A.  Williams,  for  appellee. 

McSHERRY,  J.  On  the  11th  of  June,  1889, 
the  appellant,  a  fire  insurance  company,  wrote 
a  policy  of  insurance  upon  the  dwelling  house, 
barn,  and  personal  property  of  the  appellee, 
Insuring  the  same  against  loss  by  fire  for  the 
term  of  three  years.  Upon  the  expiration  of 
this  policy,  in  1892,  a  second  one  for  the  same 
amount,  for  another  term  of  three  years,  and 
covering  the  same  property,  was  issued  by 
the  same  company.  At  the  time  the  first 
policy  bears  date,  and  continuously  on  from 
then  until  the  month  of  December,  1892,  the 
dwelling  house  covered  by  the  policy  was  ac- 
tually occupied  by  the  appellee  and  his  fam- 
ily as  a  place  of  abode;  but  in  December, 
1892,  he  and  his  family  moved  out  of  the 
house,  and  went  into  and  occupied  another 
dwelling  some  few  hundred  yards  away,  and 
located  on  the  opposite  side  of  a  public  high- 
way. He  took  with  him  nearly  ali  his  furni- 
ture, though  he  left  in  the  house  from  which 
he  moved  a  few  beds  and  some  trifling  house- 
hold articles,  a  trunk  containing  clothing,  and 
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some  provisions  stored  In  a  pantry.  He  and 
his  family  ceased  to  live  in  the  house  mention- 
ed in  the  policy.  On  the  27th  of  December, 
1893,  the  house  from  which  he  moved,  and 
which  was  insured  under  the  policy  issued  by 
the  appellant,  was  totally  destroyed  by  Are. 
Due  proof  of  loss  was  filed,  but  the  company 
refused  to  pay  the  loss,  and  based  Its  refusal 
upon  a  ground  which  will  be  stated  later  on. 
Thereupon  suit  was  brought  on  the  policy. 
When  both  policies  were  issued,  the  property 
was  subject  to  a  mortgage  held  by  Messrs. 
Hopkins  &  Harlan,  to  whose  use  the  suit  was 
entered  just  before  the  trial  In  the  court  be- 
low, and  across  the  face  of  both  policies  there 
were  written  in  red  ink  the  words  "Loss,  If 
aoy,  payable  to  mortgagees,  as  Interest  may 
appear."  Among  other  terms  and  conditions 
contained  In  the  policy  sued  on,  it  Is  expressly 
provided  that  "this  entire  policy,  unless  other- 
wise provided  by  agreement  Indorsed  thereon 
or  added  thereto,  shall  be  void  •  *  *  If  a 
building  herein  described,  whether  intended 
for  occupancy  by  owner  or  tenant,  be  or  be- 
come vacant  or  unoccupied,  and  so  remain  for 
ten  days."  For  nearly  three  months  after  the 
appellee  removed  from  the  insured  dwelling 
no  person  occupied  the  house  at  all;  and  on 
March  6,  1893,  permission  was  granted  to  the 
insured  to  remove  the  household  furniture, 
family  provisions,  wearing  apparel,  and  or- 
gan, as  Insured  under  the  policy,  into  another 
dwelling,  "the  insurance  to  cease  at  the  for- 
mer, and  apply  at  the  latter,  location  from" 
the  date  just  named;  but  there  was  no  agree- 
ment, memorandum,  or  assent  indorsed  upon 
•or  added  to  the  policy  that  the  dwelling  house 
from  which  the  appellee  had  previously  re- 
moved should  remain  vacant  or  unoccupied  at 
the  risk  of  the  insurer.  During  a  portion  of 
the  time  from  March,  1893,  down  to  the  fall 
of  the  same  year,  two  and  sometimes  three 
of  the  workmen  employed  by  the  appellee  up- 
on his  farm  and  in  his  canning  business  slept 
In  the  house  described  in  the  insurance  policy, 
but  they  did  not  occupy  it  during  the  day- 
time, and  did  not  cook  or  eat  their  meals 
there.  Within  a  week  before  the  destruction 
of  the  house  by  fire,  a  man  in  the  service  of 
the  appellee  spent  one  night  in  the  bouse; 
and  occasionally,  while  the  hands  slept  there, 
one  of  the  sons  of  the  appellee  also 'slept  In 
the  house.  During  the  whole  period  of 
time  Intervening  between  December,  1892, 
when  the  appellee  moved  out  of  the  house, 
and  December  27,  1893,  when  the  house  was 
burned,  the  appellee's  wife  went  dally  to  the 
house  to  get  provisions  stored  and  kept  there. 
For  a  portion  of  this  time,  a  large  number  of 
cases  of  canned  goods,  manufactured  by  the 
appellee,  were  stored  in  the  house;  and  at  the 
time  of  the  fire,  in  addition  to  the  trifling  ar- 
ticles of  household  furniture,  the  clothing,  and 
provisions  that  were  there,  some  50  odd  bush- 
els of  wheat  were  stored  In  one  of  the  first- 
floor  rooms.  There  is  no  proof  as  to  how  the 
Are  originated.  When  the  evidence  closed, 
numerous  prayers  for  Instructions  were  pre- 


sented by  the  defendant,  but  as  the  fourth 
raises  the  controlling  question  In  the  case,  and 
embodies  the  ultimate  ground  upon  which  the 
company  resists  payment  of  the  demand  made 
upon  It,  we  need  neither  examine  nor  consider 
any  of  the  others.  The  fourth  prayer  is  in 
these  words:  "That  there  is  no  evidence  in 
this  case  that  the  dwelling  house  that  was  de- 
stroyed by  fire,  as  testified  to,  was  occupied 
as  a  dwelling,  within  the  proper  construction 
of  the  policy  of  Insurance  offered  in  evidence 
In  this  case,  on  the  27th  day  of  December. 
1893,  or  that  it  had  been  so  occupied  at  any 
time  within  ten  days  preceding  said  fire,  and 
that  no  agreement  permitting  the  property  to 
be  vacant  and  unoccupied  was  indorsed  or 
added  to  the  policy  of  insurance  offered  in  ev- 
idence, and  their  verdict  must  be  for  the  de- 
fendant." This,  together  with  several  other 
prayers,  was  rejected.  The  verdict  and  judg- 
ment were  against  the  Insurance  company, 
and  it  has  brought  up  this  appeal. 

The  distinct  Inquiry  is  thus  presented  for 
the  first  time  In  this  court  as  to  what  Is  the 
meaning  of  the  terms  "vacant  or  unoccupied," 
as  applied  to  dwelling  houses  under  fire  in- 
surance policies  embodying  a  forfeiture 
clause  of  the  kind  we  have  said  the  policy 
sued  on  contains.  In  Kelly's  Case,  32  Md. 
421,  and  in  Weaver's  Case,  70  Md.  539,  17 
AtL  401,  and  18  Atl.  1034,  this  court  re- 
pudiated the  principle  of  interpretation  adopt- 
ed In  some  cases  that  insurance  contracts  are 
to  be  construed  most  strongly  against  the 
underwriter,  and  adopted  the  sounder  view 
that  the  intention  of  the  parties,  as  gathered 
from  the  whole  Instrument,  must  prevail. 
What,  then,  Is  the  obvious  meaning  of  the 
terms  "vacant  or  unoccupied"  as  applied  to 
a  dwelling  house  which,  when  Insured,  was 
inhabited  or  lived  in?  A  dwelling  house 
means  a  place  of  abode;  a  habitation;  a 
house  occupied  or  intended  to  be  occupied  as 
a  residence.  Occupation  of  a  dwelling  house 
primarily  Implies  a  living  In  It;  and  con- 
sequently a  fair  and  reasonable  Interpreta- 
tion of  the  words  "vacant  and  unoccupied," 
when  used  to  describe  a  dwelling  house, 
would  seem  to  be  that  the  house  is  without 
an  occupant,— without  some  person  living  in 
It  An  actual  use  of  the  house  as  a  place  of 
abode  or  habitation  is  what  the  Insurer  con- 
templates and  what  the  policy  designs  to  se- 
cure. When  the  occupant  of  a  dwelling  house 
moves  ont  with  his  family,  taking  part  of 
his  furniture  and  nearly  all  his  wearing 
apparel,  and  makes  his  place  of  abode  else- 
where, such  dwelling  house,  while  thus  de- 
serted, must  be  regarded  as  unoccupied,— that 
Is,  vacated,— if  the  word  be  given  Its  natural 
and  ordinary  signification.  It  Is  the  very 
situation  against  the  hazards  of  which  the 
company  clearly  undertook  to  guard  itself, 
by  an  express  stipulation  and  condition  In- 
serted In  the  very  contract  upon  which  the 
suit  Is  founded.  Obviously,  the  word  "un- 
occupied," as  applied  to  a  dwelling  house  in  a 
fire  insurance  policy,  signifies  "not  used  as  a 
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•esidence";  and  consequently  a  designated 
enement  becomes  unoccupied  when  It  Is  no 
uuger  used  for  the  accustomed  and  ordinary 
imposes  of  a  dwelling  or  place  of  abode, 
tlence,  no  matter  what  other  use  It  may  be 
levoted  to,  so  long  as  it  ceases  to  be  a  place 
if  actual  abode,— a  place  really  occupied  as  a 
'esidence  or  habitation,— It  is  vacant  or  un- 
iccupied,  according  to  the  plain  Import  of 
hose  words,  and  according,  too,  to  the  sense 
n  which  they  are  manifestly  employed  in 
he  contract  of  insurance.  It  Is  not  a  mere 
•asual  or  occasional  sleeping  in  a  house  that 
institutes  an  occupancy  of  it.  The  element 
if  a  fixed  abode  is  on  essential  ingredient 
if  every  concept  of  occupancy  when  applied 
»  a  dwelling  house,  and  the  term  "unoc- 
cupied" is  employed  to  express  the  directly 
ipposite  condition.  A  political  or  a  commer- 
cial residence  does  not  necessarily  involve  an 
ictual  occupancy  of  a  particular  place.  Such 
i  residence  is  largely  a  question  of  intern- 
ion;  whereas  an  occupancy  of  a  particular 
Jlace  as  a  dwelling  is  not  a  matter  of  inten- 
ion  at  all,  but  purely  one  of  fact,  and  Is  ab- 
solutely inseparable  from  an  actual,  obvious 
ibiding  or  living  there.  The  insurance  pol- 
cy  has  a  manifest  reference  to  a  continuous 
physical  condition  of  the  house  as  a  habita- 
:ion,  and  not  to  the  mental  purpose  or  mere 
atention  of  the  owner  with  respect  to  what 
le  considers  his  residence.  The  prohibiting 
clause  was  designed  to  be  descriptive  of  the 
hing  insured  in  a  particular  that  affects  the 
wizard  of  the  risk,  and  was  not  intended  to 
lave  relation  to  the  mere  intent  of  the  owner. 
If,  therefore,  the  house  be  not  used  as  a 
i welling  house  in  which  people  live  and  have 
:heir  abode,  it  is  unoccupied,  even  though 
some  of  the  owner's  property  may  be  stored 
here,  and  even  though  occasionally  some  one 
aiay  sleep  there.  If  used  for  these  last- 
lained  purposes,  it  may  be  a  place  of  storage 
>r  of  temporary  shelter,  but  it  Is  obviously 
no  longer  occupied  as  a  dwelling  house, 
rhls  view  is  fully  supported  by  numerous 
^ell-considered  adjudications,  to  some  of 
which  we  will  now  refer. 
Thus,  In  Herrman  v.  Insurance  Co.,  85  N. 
F.  162,  the  plaintiff  was  living  In  the  dwel- 
ling house  at  the  time  the  policy  was  is- 
<ued.  He  left  the  place  in  November,  leav- 
ing the  dwelling  furnished,  and  in  charge  of 
ils  farmer,  who  occupied  the  farmhouse  (a 
lifferent  structure),  and  members  of  whose 
family  visited  and  aired  the  dwelling  once  a 
week.  The  plaintiff  and  his  wife  also  visited 
t  once  a  fortnight.  Besides  the  furniture, 
ill  the  summer  clothing  of  the  plaintiff  and 
ils  family  was  left  in  the  dwelling.  In  the 
following  April,  the  dwelling,  with  its  con- 
tents, was  destroyed  by  fire.  In  an  action 
upon  the  policy,  it  was  held  that  the  dwel- 
ling house  was  not  "occupied"  within  the 
meaning  of  the  policy,  which  provided  that 
if  the  house  should  "become  vacant  or  un- 
•ccnpied,  and  so  remain  for  more  than  30 
ilays,  without  notice,"  etc.,  the  policy  would 


be  void;  and  a  recovery  was  not  allowed. 
In  Moore  v.  Insurance  Co.,  64  N.  H.  140,  6 
Atl.  27,  it  was  held  that  a  dwelling  house  In 
which  no  one  lived,  but  in  which  a  former 
occupant  had  left  some  trifling  articles  of 
furniture,  not  of  such  a  character  as  to  be 
valuable  for  use  elsewhere,  was  "vacant  and 
unoccupied,"  within  the  meaning  of  those 
terms  as  used  in  the  insurance  policy.  In 
Ftebe  v.  Insurance  Co.,  74  Iowa,  676,  38  N. 
W.  87,  it  was  held  that  a  policy  was  avoided 
where  the  house,  between  the  time  that 
elapsed  from  the  removal  of  the  tenant  sev- 
eral days  before  the  Are,  until  the  day  of 
the  fire,  was  unoccupied,  except  by  the  pres- 
ence of  the  owner  for  a  short  time  during 
each  day  for  the  purpose  of  cleaning  it  up. 
In  Bonefant  v.  Insurance  Co.,  76  Mich.  653, 
43  N.  W.  682,  It  was  decided  that  "occupan- 
cy" of  premises,  within  the  meaning  of  a  con- 
dition in  a  policy  of  insurance,  implies  an 
actual  use  of  the  house  as  a  dwelling  house; 
and  the  mere  fact  that  the  occupant  may 
have  left  some,  one  to  look  after  It  when  he 
moved  out  with  his  furniture,  and  vacat- 
ed it,  will  not  save  the  furniture.  In  Sexton 
v.  Insurance  Co.,  69  Iowa,  98,  28  N.  W.  462, 
It  was  held  that  Insurers  were  not  liable 
for  loss  which  occurred  at  a  time  when  no 
one  lived  in  the  house,  though  some  articles 
belonging  to  a  recent  tenant  and  some  be- 
longing to  the  Insured  were  in  it  at  the  time 
of  the  accident,  and  the  land  on  which  the 
house  was  situated  and  which  was  described 
in  the  policy  was  occupied.  In  Halpin  v. 
Insurance  Co.,  120  N.  Y.  70,  23  N.  B.  988,  It 
was  decided  that  where  an  Insured  manufac- 
turing establishment  is  leased  by  the  insured, 
and  the  tenant  thereafter  ceases  business, 
leaving  the  building  closed,  and  in  charge  of 
one  who  lives  in  a  house  on  the  premises 
some  distance  from  the  factory,  and  who  Is 
Intrusted  with  the  keys,  and  visited  the 
premises  three  or  four  times  a  week,  the 
premises  are  unoccupied.  In  Insurance  Co. 
v.  Kyle,  124  Ind.  132,  24  N.  B.  727  (S.  C,  9 
Lawy.  Rep.  Ann.  81,  with  copious  notes,  up- 
on which  we  have  drawn  largely),  it  was  held 
that  a  building  is  "vacant  or  unoccupied," 
within  the  meaning  of  an  Insurance  policy 
which  declares  that  the  Insurance  shall  be 
void  in  case  it  becomes  vacant  or  unoccupied, 
where  a  tenant  has  moved  out,  although  for 
the  purpose  of  letting  new  tenants  come  in, 
and  they  intended  to  move  in  the  next  day 
after  the  fire  occurred,  and  had  already  made 
some  repairs  on  the  house,  but  nothing  und 
been  left  in  it  but  two  or  three  can>ent<?r's 
planes.  In  Keith  v.  Insurance  Co.,  10  Allen, 
228,  which  case  arose  under  a  policy  of  in- 
surance on  a  trip-hammer  shop,  it  was  held 
that  It  was  not  sufficient  to  constitute  oc- 
cupancy that  the  tools  remained  In  the  shop, 
and  that  the  plaintiff's  son  went  though  the 
shop  almost  every  day  to  look  around  and 
see  If  things  were  right.  So  a  dwelling  house 
land  barn  are  unoccupied  If  the  former  is 
used  by  the  insured  and  his  servants  for 
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the  sole  purpose  of  taking  meals  there  while 
working  upon  an  adjacent  farm,  and  the 
barn  Is  a  mere  storage  room.  Ashworth  v. 
Insurance  Co.,  112  Mass.  422;  Reid  v.  Insur- 
ance Co.,  90  N.  Y.  382.  In  Cook  v.  Insurance 
Co.,  70  Mo.  610,  the  court  said:  "When  this 
policy  was  Issued,  the  plaintiff  kept  what 
witness  called  a  'ladies'  boarding  house,'  and 
had  eight  girls  with  her.  After  she  left  the 
premises,  there  was  no  one  living  in  it  She 
lived  in  Kansas  City.  Southwick  was  by  her 
instructed  to  sleep  in  the  house,  but  he  did 
not  sleep  in  It  after  Wednesday  night  next 
preceding  the  Saturday  night  of  the  fire.  His 
sleeping  there  at  night  was  not  an  'occupa- 
tion' of  the  house,  within  the  meaning  of 
the  policy.  He  did  not  occupy  the  house 
during  the  day.  It  is  true  there  is  more 
danger  from  incendiaries  at  night  than  in 
the  daytime,  but  dwelling  houses  unoccupied 
during  the  day  are  in  more  danger  from  that 
class  than  when  occupied,  and  the  abandon- 
ment of  the  premises  by  plaintiff  diminished 
the  security  against  the  destruction  of  the 
house  by  fire.  Occupation  of  a  dwelling 
house  Is  living  in  it  A  mere  supervision 
over  it  is  not  sufficient  It  was  plaintiff's 
business,  under  the  policy,  to  see  that  the 
house  was  occupied."  See,  also,  Insurance 
Co.  v.  Wells,  42  Ohio  St  519;  Sleeper  v.  In- 
surance Co.,  66  N.  H.  401;  Insurance  Co.  v. 
Zanger,  63  111.  464;  Fitzgerald  v.  Insurance 
Co.,  64  Wis.  463,  25  N.  W.  785;  Stupetskl  v. 
Insurance  Co.,  43  Mich.  373,  5  N.  W.  401; 
Poor  v.  Insurance  Co.,  125  Mass.  274;  Ben- 
nett v.  Insurance  Co.,  50  Conn.  420;  Insur- 
ance Co.  v.  Padfield,  78  111.  169. 

These  adjudged  cases,  and  many  more  that 
might  be  referred  to,  announce,  we  think, 
conclusions  entirely  in  accord  with  the  nat- 
ural and  obvious  meaning  of  the  words  con- 
tained in  the  restrictive  condition  to  which 
we  have  alluded.  That  the  dwelling  house 
described  in  the  policy  sued  on  was  "vacant  or 
unoccupied,"  in  the  sense  in  which  those 
terms  are  employed  in  the  policy,  at  the  time 
the  fire  occurred,  seems  to  us  to  admit  of  no 
serious  controversy,  notwithstanding  the  fact 
that  some  of  the  employes  of  the  plaintiff 
occasionally  slept  there,  and  notwithstand- 
ing the  further  fact  that  some  of  the  pro- 
visions of  the  plaintiff  were  kept  in  the 
house,  and  his  wife  daily  visited  the  house, 
for  the  purpose  of  getting  provisions  there- 
from. 

But  it  was  Insisted  that  the  fourth  prayer 
should  not  have  been  granted,  because  at 
least  some  of  the  personal  property  contain- 
ed in  the  house  was  covered  by  the  policy, 
and  that  the  forfeiture  of  the  policy  as  to 
the  risk  upon  the  house  did  not  involve  or 
carry  with  it  a  forfeiture  as  to  the  personal 
property.  This  position  is  wholly  untena- 
ble. When  the  policy  became  void  because 
of  the  nonoccupancy  of  the  house,  it  became 
void  as  an  entirety.  It  was  an  indivisible 
and  entire  contract,  and  when,  by  its  ex- 
press terms,  it  became  Invalid,  it  became 


invalid  for  all  purposes  and  to  all  intents. 
The  stipulation  in  regard  to  the  forfeiture 
is  applicable  to  the  policy  as  an  entirety. 
This  is  settled  In  Maryland  beyond  conten- 
tion or  controversy.  Bowman  v.  Insurance 
Co.,  40  Md.  632. 

Nor  can  the  fact  that  the  loss  was,  by  in- 
dorsement, made  payable  to  the  mortgagees,  as 
their  Interest  might  appear,  at  all  affect  the 
question  before  us.  When  a  loss  has  hap- 
pened that  Is  covered  by  a  valid  policy,  it  is 
possible  that  a  controversy  may  arise  as  to 
whether  a  payment  has  been  rightly  made 
to  the  Insured  when  the  policy  has  prescrib- 
ed that  the  loss  shall  be  payable  to  the  mort- 
gagees, as  their  interest  may  appear.  In 
such  cases  it  has  been  held  that  the  insured 
has  no  authority,  by  an  accord  and  satisfac- 
tion between  himself  and  the  company,  to 
defeat  the  right  of  the  mortgagees  from  re- 
covering the  amount  due  under  the  policy. 
Hathaway  v.  Insurance  Co.,  134  N.  Y.  409, 
32  N.  E.  40.  But  hare  the  validity  of  the 
policy  Is  made  to  depend  upon  the  insured 
continuing  to  occupy  the  premises,  and  no 
matter  to  whom  the  loss  may  be  made  pay- 
able, it  cannot  be  recovered  by  any  one  if, 
by  the  terms  explicitly  set  forth  in  the  poli- 
cy, no  right  of  action  can  accrue  at  all  upon 
the  violation  of  some  specific  condition,  whose 
observance  by  the  insured  is  made  necessary 
to  fix  the  insurer's  liability. 

As  we  think  the  circuit  court  erred  in  re- 
fusing to  grant  the  appellant's,  fourth  prayer, 
the  judgment  In  favor  of  the  appellee  must 
be  reversed;  and,  as  this  view  of  the  case 
is  decisive  against  the  right  of  the  appellee  to 
recover  at  all,  a  new  trial  will  not  be  award- 
ed. Judgment  reversed,  with  costs  above 
and  below. 


COPP  v.  DE  RONCERAY. 
(Court  of  Appeals  of  Maryland.    Dec.  5, 1893.) 

Sale  or  Land— Phoviskw  for  RsruNnmoMoKET 

—Notice. 

Notice  is  given,  within  the  provisions  of 
a  contract  for  sale  of  land,— that  money  paid 
would  be  refunded  if  notice  in  writing  was 
given  the  vendor  "between  the  first  and  fif- 
teenth days  of  June,"— where  the  vendee  on 
June  1st  sent  a  letter  making  the  demand,  and 
followed  it  by  a  letter  of  June  5th  stating  that 
in  accordance  with  the  contract  she  on  June 
1st  delivered  to  the  vendor's  clerk,  for  him,  a 
notice,  and  asking  if  he  had  received  it  and  he 
on  June  7th  sent  a  letter  stating  that  he  bad 
received  both  letters. 

Appeal  from  circuit  court,  Montgomery  coun- 
ty. 

Action  by  Marie  Estelle  De  Ronceray  against 
Henry  N.  Copp.  Judgment  for  plaintiff.  De- 
fendant appeals.    Affirmed. 

Argued  before  BRYAN,  FOWLER,  BRIS- 
COE, and  ROBERTS,  JJ. 

Samuel  D.  Luckett,  H.  M.  Talbott,  and  W. 
H.  Talbott,  for  appellant  Thomas  Anderson 
and  W.  Vdrs  Boulc,  for  appellee. 


Digitized  by  VjOOQlC 


Md.) 


GADD  t>.  COMMISSIONERS  OP  ANNE  ARUNDEL  COUNTY. 


433 


BRISCOE,  J.  Miss  De  Ronceray,  the  ap- 
pellee, brought  suit  In  the  circuit  court  for 
Montgomery  county  against  Henry  N.  Copp, 
appellant,  and  recovered  a  Judgment  for  $800.- 
31,  with  interest  from  March  22,  1895.  The 
suit  was  instituted  upon  a  written  contract,  un- 
der seal,  for  the  conditional  sale  of  certain 
lots  in  West  End  Park,  near  Rockville,  in 
Montgomery  county.  There  is  but  a  single 
question  raised  by  the  pleadings  in  the  cause, 
and  it  arises  upon  the  following  clause  of  the 
contract:  "It  1b  further  agreed  by  said  Henry 
N.  Copp  to  refund  the  purchase  money  paid 
prior  to  June  1st,  1884,  on  the  following  terms 
and  conditions:  The  lot  purchaser  must  have 
complied  strictly  with  the  terms  of  sale  herein 
prescribed,  up  to  and  including  the  month  of 
May,  eighteen  hundred  and  ninety-four,  and 
paid  each  and  every  Installment  due,  to  said 
month,  inclusive,  personally  or  by  representa- 
tive. The  lot  purchaser  thereupon  must  pre- 
sent to  said  Henry  N.  Copp  or  his  representa- 
tives, in  writing,  between  the  first  and  fifteenth 
days  of  June,  1894,  a  request  for  the  return  of 
the  purchase  money  paid  theretofore.  This 
shall  not  include  commission,  credits,  or  sums 
paid  as  fines  for  delay  in  making  payments. 
So  excuse  whatever  will  be  accepted  for  failure 
to  give  the  written  notice  aforesaid  between 
the  first  and  fifteenth  days  of  June,  1894,  and 
all  who  do  not  give  said  notice  as  above  speci- 
fied will  be  forever  barred."  The  declaration 
alleges  a  compliance  with  the  terms  of  the  con- 
tract as  to  the  payment  of  the  purchase  money, 
and  a  written  request  for  a  return  of  the 
money  between  the  1st  and  15th  days  of  June, 
1894.  And  the  only  plea  Interposed  on  the 
part  of  the  defendant  is  that  the  demand  for 
the  return  of  the  money  was  not  made  at  the 
time  specified  in  the  contract  It  is  conceded 
that  the  appellee  complied  with  the  terms  of 
the  contract  in  the  payment  of  all  the  monthly 
installments  from  the  date  of  the  contract,  and 
including  the  installment  for  the  month  of  May, 
1894.  And  certain  letters  from  the  appellee 
to  the  appellant,  dated  the  1st  and  5th  of  June, 
1894,  respectively,  and  a  reply  thereto,  dated  the 
7th  of  June,  1894,  from  the  appellant,  are  in 
proof,  as  evidence  of  a  demand  under  the  con- 
tract. The  court  below,  sitting  as  a  jury, 
ruled,  as  a  matter  of  law.  that  the  letter  dated 
June  X,  1894,  and  the  letters  dated  June  5  and 
June  7,  1894,  were  a  sufficient  compliance,  as 
to  notice,  with  the  requirements  of  the  con- 
tract, to  entitle  the  plaintiff  to  have  the  money 
refunded  to  her,  and  that  the  plaintiff  was  en- 
titled to  recover.  And  the  contention  of  the 
appellant  here  is  that  the  court  erred  in  grant- 
ing the  plaintiff's  prayers,  because  a  demand 
made  on  June  1,  1894.  was  not  a  compliance 
with  the  terms  of  the  contract,  requiring  a 
demand  between  the  1st  and  15th  of  June, 
lSfH.  The  prayers,  however,  it  seems  to  us, 
are  free  from  objection,  dnd  contain  the  law 
of  the  case.  It  is  well  settled,  as  a  general 
role,  that,  in  the  sale  and  purchase  of  real 
estate,  the  fixing  a  particular  day  for  the  com- 
pletion at  tbe  contract  is  not  regarded  as  of 
v.38A.no.8— 28 


the  essence  of  the  contract  The  parties  may 
make  it  so,  in  express  terms,  or  it  may  be 
Implied;  having  In  view  the  nature  and  char- 
acter of  the  property,  and  the  object  with 
which  it  is  bought  It  Is,  after  all,  says  this 
court  in  Oilman  v.  Smith,  71  Md.  174,  17  AtL 
1035,  a  question  of  intention.  But,  under  the 
facts  of  the  case  now  under  consideration,  even 
assuming  that  time  was  of  the  essence  of  the 
contract,  we  are  clearly  of  the  opinion  that 
this  condition  of  tbe  contract  was  complied 
with.  The  letter  of  June  1st,  written  by  the  ap- 
pellee, made  a  formal  demand  for  the  return 
of  the  purchase  money  In  accordance  with  the 
terms  of  the  contract,  and  was  amply  suffi- 
cient This  was  followed,  however,  by  a  let- 
ter of  June  5th,  of  the  same  year,  in  these 
words:  "In  accordance  with  our  agreement  of 
March  6th,  1890,  I,  on  Friday  last,  June  1st 
delivered  to  one  of  your  clerks,  Miss  Gilbert 
for  you,  a  formal  notification  of  my  withdraw- 
al from  said  agreement  Will  you  have  the 
kindness  to  Inform  me  If  you  have  received 
this."  And  upon  this  letter  the  appellant  wrote 
on  June  7th:  "I  beg  leave  to  reply  that  your 
notice  of  June  1st  was  received  on  the  day 
specified.  Shortly  after  the  15th  Instant  I  will 
formally  reply,  when  I  know  the  number  who 
Intend  to  apply  for  refund."  The  letter  of  the 
5th  of  June,  1894,  makes  the  demand  of  June 
1st  a  part  of  that  letter,  and  was  equivalent 
to  a  demand  in  writing  as  of  the  5th  of  June, 
1894,  and  a  compliance,  in  respect  to  time, 
with  the  condition  of  the  contract.  But,  apart 
from  this,  the  letter  of  the  7th  of  June,  which 
acknowledged  the  receipt  of  the  letters  of  June 
1st  and  of  the  5th  of  June,  1894,  was  clearly 
the  recognition  of  a  demand  in  the  possession 
of  the  appellant  as  of  the  7th  of  June,  1894. 
And  whether  the  demand  be  considered  as  of 
the  5th  or  of  the  7th  of  June,  1894,  It  is  not 
necessary  for  us  to  consider,  for  the  purposes 
of  this  case,  because  in  either  event  it  would 
be  a  sufficient  notice,  and  a  compliance  with 
the  contract  as  to  time.  Being,  then,  of  opin- 
ion that  the  demand,  unde'r  the  facts  of  this 
case,  for  the  payment  of  the  money,  was  suffi- 
cient under  tbe  contract,  to  entitle  the  plaintiff 
to  recover,  the  Judgment  will  be  affirmed. 
Judgment  affirmed,  with  costs. 


GADD  et  al.  v.  COMMISSIONERS  OF 
ANNE   ARUNDEL  COUNTY. 
(Court  of  Appeals  of  Maryland.     Dec.  6,  1895.) 
Appeal — Circuit  Coubt—  Wats  Libs. 
An  appeal  does  not  lie  to  the  supreme 
court  from  a  judgment  of  the  circuit  court  on 
appeal  from  an  order  of  the  county  commission- 
ers dismissing  a  petition  for  the  abatement  of 
an  assessment. 

Appeal  from  circuit  court  Anne  Arundel 
county. 

Petition  by  Luther  M.  Gadd  and  George  T. 
Melvin  against  tbe  county  commissioners  of 
Anne  Arundel  county  for  abatement  of  an 
assessment.  From  a  judgment  of  the  circuit 
court  dismissing  plaintiff's  appeal  from  an 
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order  of  defendants  dismissing  the  petition, 
plaintiffs  appeal.    Dismissed. 

Argued  before  ROBINSON,  0.  J.,  and 
BRYAN,  BRISCOE,  McSHERRY,  FOWLER, 
and  BOYD,  JJ. 

Daniel  R.  Magruder  and  James  W.  Owens, 
for  appellants.  F.  Eugene  Watben  and  Rob- 
ert Moss,  for  appellee. 

FOWLER,  J.  The  appellants  are  tbe  own- 
ers of  the  property  known  as  the  "Maryland 
Hotel,"  located  in  the  city  of  Annapolis. 
They  applied  by  petition  to  the  county  com- 
missioners of  Anne  Arundel  county  for  an 
abatement  of  the  assessment  on  Bald  prop- 
erty, upon  the  ground  that,  while  it  was  as- 
sessed at  the  sum  of  $30,000,  the  petitioners 
had  purchased  it  for  $16,000,  and  they  pray- 
ed to  have  the  assessment  reduced  to  the  last- 
named  sum.  This  petition  was  dismissed  by 
the  county  commissioners,  whereupon  the  pe- 
titioners appealed  to  the  circuit  court  for  said 
county.  The  county  commissioners  appeared 
in  that  court,  and  moved  to  dismiss  the  ap- 
peal which  had  been  taken  from  their  order 
dismissing  the  said  petition.  Subsequently 
tbe  petitioners  asked  leave  of  tbe  court  be- 
low to  amend  their  petition  by  inserting 
therein  the  averment  that  the  said  property 
has  diminished  largely  in  value  since  the 
last  levy,  etc.,  which  was  refused.  There- 
upon the  court  below  dismissed  the  appeal, 
and  the  petitioners  appealed  to  this  court 

Assuming,  without  deciding,  that  tbe  cir- 
cuit court  bad  jurisdiction  to  entertain  the 
appeal  from  the  order  of  the  county  com- 
missioners refusing  to  make  the  abatement 
prayed,  it  is  very  clear  that  the  action  of 
said  court  is  final  and  conclusive.  It  has 
been  the  long-settled  law  of  this  state  that 
where  the  circuit  courts  of  this  state  are 
clothed  with  a  special  jurisdiction,  and  no 
appeal  to  this  court  is  provided  for  by  stat- 
ute, their  judgments  are  final.  Condon's  Case, 
8  Gill  &  J.  413;  Webster  v.  Oockey,  9  Gill, 
92;  Lammott  v.  Maulsby,  8  Md.  5;  Klnnear 
v.  Lee,  28  Md.  488;  Worthlngton  v.  Herron, 
39  Md.  145;  Margraff  v.  Cunningham,  57 
Md.  585.  Section  81,  art  5,  Code,  on  which 
the  appellants  rely  to  sustain  their  right  to 
appeal  to  the  circuit  court,  makes  no  provi- 
sion for  an  appeal  to  this  court,  and  there- 
fore none  exists.  Swann  v.  Mayor,  etc.,  8 
Gill,  150.    Appeal  to  this  court  dismissed. 


WHEELER   v.   STIFLBR. 
(Court  of  Appeals  of  Maryland.     Dec.  6,  1895.) 

Obphans'  Court— Appointment  or  Administra- 
tor—Jurisdiction. 
Under  Code,  art.  93,  J  44,  providing  that 
if  a  sole  executor  was  present  at  the  probate 
of  the  will,  and  failed  to  qualify,  or  was  not 
present,  but  was  in  the  state,  and  failed  to  ap- 
pear after   being  summoned,    letters    may    be 


granted  as  in  case  of  intestacy,  the  orphans' 
court  has  uo  jurisdiction  to  appoint  an  admin- 
istrator with  the  wiil  annexed  in  the  absence  of 
a  showing  that  the  executor  was  present  at  the 
probate,  and  failed  to  qualify,  or,  if  not  pres- 
ent, was  summoned  and  failed  to  attend,  or 
was  out  of  the  state,  or  had  become  disqualified. 

Appeal  from  orphans'  court,  Harford  coun- 
ty. 

Henry  G.  Wheeler  appeals  from  an  order 
of  the  orphans'  court  appointing  J.  Royston 
Stifler  administrator  with  the  will  annexed 
of  the  estate  of  William  L.  Wheeler,  deceased. 
Reversed. 

Argued  before  ROBINSON,  C.  J.,  and 
BOYD,  McSHERRY,  and  FOWLER,  JJ. 

Tbos.  H.  Robinson,  J.  H.  Streett,  and  Wm. 
H.  Harlan,  for  appellant  George  Y.  Maynn- 
dler,  for  appellee. 

FOWLER,  J.  This  is  an  appeal  from  the 
orphans'  court  of  Harford  county,  and  the 
question  which  it  was  Intended  to  have  us 
pass  upon  we  cannot  entertain,  because  It  is 
apparent  from  an  examination  of  the  record 
that  the  order  appealed  from  was  passed 
without  jurisdiction.  The  appellant  and  ap- 
pellee both  claimed  the  right  to  be  appointed 
administrator  with  the  will  annexed  of  the 
late  William  L.  Wheeler.  It  appears,  how- 
ever, that  the  validity  of  the  will  of  tbe  tes- 
tator was  established  by  the  decree  of  this 
court  in  the  case  of  Devoe  v.  Singleton,  80 
Md  68,  30  Atl.  614.  By  this  will  Martha  M. 
Singleton  was  appointed  sole  executrix.  By 
the  order  appealed  from  the  appellee  was  ap- 
pointed administrator  c.  t  a.,  without  any 
notice  to  the  executrix  named  in  tbe  will. 
It  Is  provided  by  Code,  art  93,  §g  43,  44,  that 
if  such  executor  be  present  at  the  probate  of 
the  will,  and  shall  not  within  30  days  there- 
after qualify,  letters  may  be  granted  as  In 
cases  of  intestacy.  But  if  such  executor  shall 
not  have  been  present  at  the  probate,  but 
was  in  the  state,  he  may  be  summoned  at 
tbe  instance  of  any  one  interested,  or,  ex 
officio,  by  the  orphans'  court,  or,  In  their 
recess,  by  the  register  of  wills,  and  on  fail- 
ure to  attend  on  being  summoned  as  provid- 
ed by  said  sections,  or  appearing  and  fall- 
ing to  qualify  as  therein  required,  letters  may 
be  granted  as  in  cases  of  intestacy.  The  will 
was  admitted  to  probate  on  the  4th  Decem- 
ber, 1894,  but  there  is  nothing  to  show  that 
the  executrix  named  in  the  will  was  present 
at  the  probate,  or  was  summoned,  or  out  of 
the  state,  or  that  she  had  been  duly  declared 
a  lunatic  It  is  true,  she  is  alleged  to  be 
lunatic  and  insane,  but  there  is  no  evidence 
to  show  she  has  been  so  declared  by  any 
tribunal  having  jurisdiction  so  to  do.  Under 
these  circumstances,  it  is  clear  the  order  ap- 
pealed from  was  lmprovidently  passed,  and 
that  the  court  below  was  without  jurisdic- 
tion.   Order  reversed  and  cause  remanded 


Digitized  by 


Google 


Md.) 


MAYOR,  ETC.,  OF  BALTIMORE  e.  PRICK. 


435 


NEW  «t  al.  r.  TAYLOR  et  al. 
(Court  of  Appeals  of  Maryland.     Dec.  5, 1895.) 
Appeal — Dismissal. 
An  appeal  from  a  judgment  for  defend- 
ant for  coats,  in  an  action  tried  to  the  court, 
will  be  dismissed,  in  the  absence  of  a  bill  of 
exceptions- 
Appeal  from  circuit  court,  Queen  Anne's 
county. 

Action  by  P.  New  &  Sons  against  Charles 
Taylor  and  others.  From  a  judgment  for 
defendants  for  costs,  plaintiffs  appeal.  Dls- 
missed* 

Argued  before  BRYAN,  McSHBRRTC, 
BRISCOE,  ROBERTS,  and  BOYD,  JJ. 

Ralph  Robinson,  William  Penrose,  and  J. 
H.  C.  Legg*.  for  appellants.  P.  B.  Hopper 
and  B.  Palmer  Keating,  for  appellees. 

BRISCOE,  J.  The  appellants  brought  suit 
in  the  circuit  court  for  Queen  Anne's  county 
against  the  appellees,  and,  the  Judgment  be- 
ing for  defendants  for  costs  of  suit,  the  plain- 
tiff has  appealed.  It  appears  from  the  rec- 
ord that,  on  the  7th  of  May,  1805,  what  pur- 
ports to  be  an  agreed  statement  of  facts  was 
filed  in  the  case,  and  on  the  10th  of  May  of 
the  same  year,  the  issues  being  made  up,  it 
was  agreed  to  submit  the  case  for  trial  to 
the  court,  and,  after  the  hearing  of  evidence, 
the  court  directed  a  Judgment  to  be  entered 
for  the  defendants'  costs  of  suit  The  docket 
entries  are  as  follows:  "Sums  In  case;  nar. 
and  note;  rule  plea;  pleas;  rule  repl.;  agreed 
statement  of  facts;  motion  for  severance, 
and  motion  allowed;  trial  before  the  court 
May  10,  1806;  verdict  for  defendants;  Judg- 
ment rendered  on  verdict  for  $8.85,  defend- 
ants' costs  of  suit;  and  on  9th  of  July,  1805, 
order  for  an  appeal."  There  is  no  bill  of 
exceptions,  however,  in  the  case,  bringing 
the  court's  rulings  before  us  for  review.  The 
appeal  Is  simply  from  the  finding  of  the 
court,  and  It  is  well  settled  that,  where  the 
court  hears  the  case  as  a  Jury,  Its  conclu- 
sion, like  that  of  a  jury,  is  subject  to  no  ap- 
peal. Sneppard  v.  Willis,  28  Md.  631.  While 
it  is  true  that  a  prayer  offered  on  the  part  of 
the  plaintiff  appears  to  have  been  refused  by 
the  court,  yet  there  is  nothing  to  show  that 
an  exception  was  reserved  to  this  ruling,  nor 
to  any  ruling  made  during  the  trial  of  the 
<nse.  No  bill  of  exceptions  has  been  sent 
up  with  the  record,  nor  is  there  anything 
In  the  transcript  showing  that  any  excep- 
tion was  taken  in  the  court  below;  nor  does 
the  record  set  out  the  evidence  taken  at  the 
hearing  of  the  case,  except  the  agreed  state- 
meat  of  facts,  which  were  filed  on  the  7th 
of  May,  three  days  before  the  case  appears 
to  have  been  submitted  and  heard  by  the 
court.  "The  practice  1b  too  well  settled, 
now,  to  be  disturbed,"  says  the  court,  In  Mc- 
CulU.ush  v.  Bledler,  66  Md  284,  7  Atl.  454, 
"that,  when  cases  are  tried  before  the  court 
without  a  jury,  the  court  may  and  ought  to 
be  asked   to  decide  any  legal   proposition 


which  either  party  may  think  essential  to 
his  case;  and,  if  he  desires  to  appeal,  he 
should  make  the  court's  rulings  thereon  the 
basis  of  his  exception;"  and  the  questions 
should  be  submitted  on  appeal  by  bills  of 
exceptions.  Trustees  v.  Browne,  SO  Md.  100; 
Jackson  v.  Commissioners,  66  Md.  450,  7  Atl. 
563.  And  as  that  was  not  done  In  this  case, 
and  there  being  no  legal  questions  before  us 
to  review,  or  which  we  can  review,  this  ap- 
peal will  be  dismissed  Appeal  dismissed, 
with  costs. 


MAYOR,  ETC.,  OF  BALTIMORE  v.  FRICK 

et  al. 
(Court  of  Appeals  of  Maryland.     Dec.  6, 1805.) 

High  ways— Dedication  —  Extent  —  Acceptance 
and  Usbr— Lapse  or  Tike. 

1.  A  conveyance  of  lots  as  bounding  on  a 
street,  laid  out  over  the  grantor's  land  on  a  pub- 
lic or  private  plat  but  not  opened,  is,  as  against 
the  city  seeking  to  take  the  land  occupied  by 
the  street  for  street  purposes  without  compen- 
sation, a  dedication  or  only  so  much  of  the  land 
occupied  by  the  street,  in  either  direction,  as  will 
enable  the  grantee  and  his  successors  to  reach 
somo  other  opened  or  unopened  public  way. 

2.  Where  land  was  clearly  dedicated  for  a 
street,  it  was  not  necessary  that  it  should  be  ac- 
cepted by  the  public,  or  used  for  that  purpose, 
within  any  limited  time,  in  the  absence  of  a 
condition  to  that  effect,  and  hence  mere  lapse 
of  time  of  23  years,  without  acceptance  or  user, 
did  not  constitute  an  abandonment. 

3.  The  tacts  that  the  bed  of  the  street  was 
from  time  to  time  dug  up  for  clay,  and  that  n 
brickkiln  was  located  on  a  part  thereof  for  18 
years,  did  not  nullify  the  dedication. 

Appeals  from  Baltimore  city  court 
Appeals  by  Achsah  C.  Frlck,  the  Safe-De- 
posit &  Trust  Company  of  Baltimore,  and  O. 
William  Thompson,  Achsah  C.  Frick,  trustee, 
James  B.  Newbold,  Robert  S.  Carswell,  and 
Riley  E.  Wright  from  the  action  of  the  com- 
missioners in  the  opening  of  a  street  by  the 
city  of  Baltimore.  The  five  appeals  were 
consolidated,  and  tried  by  the  court  without 
a  jury,  and  from  the  judgment  rendered 
therein,  the  respondent  and  all  the  appellants 
appeal.    Reversed. 

Argued  before  RORJNSON,  O.  J.,  and  BRIS- 
COE, ROBERTS,  BOYD,  BRYAN,  McSHER- 
RY,  and  FOWLER,  JJ. 

Wm.  S.  Bryan,  for  appellants.  Thomas  B. 
Mackall,  S.  D.  Schmucker,  George  Whltelock, 
and  Henry  Stockbridge,  for  appellees. 

FOWLER,  J.  The  questions  here  present- 
ed arise  upon  the  appeals  of  certain  land- 
owners from  the  action  of  the  Baltimore  city 
court  in  awarding  damages  and  benefits  in 
the  matter  of  the  opening  of  Bayard  street 
in  that  city.  No  objection  has  been  made 
to  the  Inquisition  by  reason  of  the  amounts 
of  damages  awarded  or  benefits  ascertained. 
On  the  contrary,  it  is  conceded  that  both  are 
properly  estimated  and  set  forth  in  the  In- 
quisition, unless  it  should  be  ascertained  that 
the  land  to  be  taken  had  already  been  dedi- 
cated to  public  use,  in  which  case,  of  course, 
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the  landowners  could  claim  no  damages.  In 
addition  to  the  first  prayer  of  the  property 
owners,  which  was  granted,  by  which  It  was 
held  that  no  part  of  Bayard  street,  as  con- 
demned, had  been  dedicated  by  the  lease, 
which  will  presently  be  referred  to,  they 
asked  the  court  again  to  declare,  as  law,  the 
identical  proposition  which  had  already  been 
adopted  by  granting  their  first  prayer.  Aft- 
er the  court  had  declared  that  no  part  of  Bay- 
ard street  had  been  dedicated,  it  was  asked, 
also,  to  say  that  the  part  of  said  street  be- 
tween Herkimer  street  and  Columbia  avenue 
had  not  been  dedicated.  The  first  prayer 
haying  been  granted,  It  would  seem  to  nave 
been  unnecessary  to  incumber  the  record 
with  the  other  Instructions.  And,  no  doubt, 
this  was  the  view  entertained  by  the  learned 
trial  Judge,  who,  as  we  have  seen,  granted 
the  first  and  refused  the  other  prayers.  It  is 
from  those  rulings  that  the  six  appeals  now 
before  us  were  taken;  the  city  appealing 
from  the  granting  of  the  first,  and  the  prop- 
erty owners  from  the  refusal  to  grant  the 
second  and  third,  prayers.  It  will  thus  be 
seen  that  the  only  question  presented  is  that 
raised  by  the  first  prayer,  namely,  whether 
the  lease  from  Carroll  to  Porter  &  Davis,  of 
March  16,  1872,  construed  with  reference  to 
the  facts  and  circumstances  surrounding  the 
transaction  and  given  in  evidence,  establish- 
es an  Intention  on  the  part  of  the  lessor  to 
dedicate  the  bed  of  Bayard  street,  as  pro- 
posed to  be  condemned,  or  any  part  thereof, 
to  the  public  use,  and,  if  any  part  thereof, 
how  much  was  so  dedicated. 

The  doctrine  of  the  dedication  of  land  as 
and  for  a  highway  for  the  use  of  the  public 
has  been  so  frequently  the  subject  of  con- 
sideration by  this  court  that  we  think  It  need- 
less, now,  to  enter  Into  any  general  discus- 
sion of  the  principles  applicable  to  cases  of 
this  kind.  Indeed,  it  has  been  found  that  It 
is  very  difficult  to  lay  down  any  general  rule 
applicable  to  all  cases.  It  has  been  said 
"that  each  individual  case  must  be  decided 
by  itself,  taking  into  consideration  all  the  at- 
tendant circumstances,  the  condition  of  the 
respective  parties,  and  the  acts,  declarations, 
and  intentions  of  the  landowner,  as  manifest- 
ed by  his  conduct;  for  it  is  largely  on  the 
ground  of  estoppel  In  pais  that  the  principle 
of  dedication  rests."  It  has  been  held,  there- 
fore, In  many  cases  (Dovaston  v.  Payne,  2 
Smith,  Lead.  Cas.  142,  where  the  authorities 
are  collected),  as  well  as  In  a  number  of 
cases  in  this  state,  that  it  is  very  strong  evi- 
dence of  dedication  where  lots  are  sold  and 
conveyed,  laid  out  on  a  map  or  plat  with  a 
road  or  street  running  by  them,  and  desig- 
nated as  a  street  on  such  a  plat  (White  v. 
Flannlgain,  1  Md.  540;  Moale's  Case,  5  Md. 
321;  Hawley's  Case.  33  Md.  280;  Tinges' 
Case,  51  Md.  600;  McCormlck  v.  Mayor,  etc., 
45  Md.  523;  and  others  not  necessary  to 
cite).  It  does  not  appear,  from  any  of  these 
cases,  that  the  map  or  plat  on  which  the 
street  or  public  way  may  be  laid  out  must 


be  made  a  part  of,  or'  referred  to  by,  the 
deed  or  lease  or  other  conveyance  of  the  land 
under  which   the   dedication  is  claimed    to 
have  been  made;  for  the  settled  rule  ap- 
pears to  be  that.  If  the  lot  Is  described  as 
fronting  or  bounding  on  a  street  which   Is 
designated  on  a  public  map  or  private  plat, 
such  description,  calling  for  an  unopened 
street,  raises  an  implied  covenant  that  such 
right  of  way  exists,  and  the  presumption  of 
dedication  becomes  conclusive,  unless,  as  in 
Pitts'  Case,  73  Md.  326,  21  Atl.  52,  and  some 
others,  there  is  language  used  by  the  gran- 
tor in  his  conveyance  to  show  that  no  dedi- 
cation to  public  use  was  intended.     Apply- 
ing this  rule  to  the  lease  under  consideration, 
let  us  examine  its  provisions.     We  find  that 
the  lot  thereby  conveyed,  which  Includes  all 
the  lots  owned  by  the  appellant  landowners, 
Is  described  as  bounding  on  Bayard  street. 
It  is  admitted  that,  at  the  time  this   lease 
was  executed,  there  was  a  private  plat  In  ex- 
istence on  which  Bayard  street  was  laid  out 
as  now  proposed  to  be  opened,  and  as  said 
street  was  laid  out  on  the  plat  used  in  the 
partition  case  of  Carroll  v.  Carroll.    A  copy 
of  this  last-named  plat  is  also  before  us  as 
part  of  the  record.    We  cannot  agree  that 
the  plat,  referred  to  as  existing  at  the  time 
the  lease   was  made,    was  not   sufficiently 
brought  home  to  the  lessor,  James  Carroll. 
Whether  he  had  the  plat  before  him,  or  not, 
when  the  lease  was  made,  does  not  appear; 
but  It  would  seem  to  be  reasonably  certain 
that  he  and  all  parties  Interested  were  well 
acquainted  with  the  then  location  of  Bayard 
street    In  his  lease  be  locates  It  precisely 
as  it  Is  located  on  both  plats,  and  his  descrip- 
tion calls  for  it,  and  gives  the  exact  number 
of  feet  and  inches  between  Herkimer  and 
Bayard  streets,  and  would  be  faulty  and  im- 
perfect if,  as  is  now  claimed,  the  latter  street 
bad  never  been  located  and  dedicated    by 
him.    The  lessor  at  one  time  owned  all  the 
land  between  Bayard  street  and  Columbia 
avenue,  and  his  heirs  and  devisees  subse- 
quently adopted,  in  the  partition  case  above 
referred  to,  the  location  of  the  former  and 
other  streets  as  they  appeared  on  the  plats, 
it  will  not  do,  therefore,  to  say  that,  because 
it  is  not  shown  by  any  affirmative  testimony 
that  a  plat  was  before  the  lessor  when  bis 
lease  was  made,   therefore  the  lease    was 
made  without  regard  to  it,  for  it  is  apparent 
that  the  lessor  was  fully  informed  as  to  tbe 
location  of  Bayard  street  on  the  plat   and 
that  he  drew  his  lease  accordingly.     Nor  do 
we  find  anything  in  the  lease  which  will  pre- 
vent the  operation  of  the  rule  above   men- 
tioned,—that  the  sale  and  conveyance  of  a 
lot  or  lots  bounding  on  a  street  which  is  laid 
out  on  a  public  or  private  plat  raise  an  im- 
plied covenant  that  such  street  shall  be  open- 
ed to  the  public  use,  and  become  a  public 
highway. 

But  in  the  second  place,  it  was  contended 
by  the  city  that  the  whole  bed  of  Bayard 
street  from  Ohio  avenue  to  Columbia  ave- 
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sue,  had  been  dedicated  to  public  use  by  the 
said  lease  and  its  recitals.  We  cannot,  how- 
ever, agree  to  this.  It  appears  to  us  clear 
that  only  so  much  of  Bayard  street  was  ded- 
icated in  each  direction  as  would  enable  the 
owners  of  the  leased  lot  and  their  successors 
In  title  to  reach  some  other  street  or  public 
way;  that  is,  from  Ohio  avenue  to  Herkimer 
street.  The  ruling  In  Hawley's  Case,  supra, 
we  consider  conclustve  upon  the  question  of 
the  extent  of  the  dedication.'  This  court 
there  said  that  "the  doctrine  of  implied  cove-. 
nants  will  not  be  held  to  create  a  right  of 
way  over  all  the  lands  of  a  vendor  in  the 
bed  of  the  street.  The  lands  must  be  con- 
tiguous to  the  lot  sold,  and  there  must  be 
some  point  of  limitation.  The  true  doctrine, 
as  we  understand  it,  is  that  the  purchaser  of 
a  lot  calling  to  bound  on  a  street  not  yet 
opened  by  the  public  authorities  is  entitled 
to  a  right  of  way  over  it,  if  it  Is  on  the  land 
of  his  vendor,  to  its  full  extent  and  dimen- 
sions, only  until  it  reaches  some  other  street 
or  public  way."  And  In  this  case  the  ded- 
ication, under  the  above  rule,  would  extend 
from  Ohio  avenue  to  Herkimer  street,  both 
of  which  are  streets  or  public  ways;  the  for- 
mer being  open  and  in  use  by  the  public, 
while  the  latter  has  been  dedicated  to  the 
public,  but  has  never  been  used  by  it  for  a 
public  way.  The  contention  that  the  street 
which  limits  the  extent  of  the  dedication 
must  be  an  open,  public  street  is  not  sup- 
ported by  the  cases  heretofore  decided  by 
this  court  In  Hawley's  Case,  supra,  the 
land  over  which  the  right  of  way  Is  given, 
it  Is  said,  must  not  be  remote,  but  contigu- 
ous to  the  lot  sold;  but,  If  the  contention  of 
the  city— that  in  all  cases  we  must  presume 
a  dedication  of  a  right  of  way  over  the  grant- 
or's land  until  the  next  or  nearest  open  street 
is  reached— be  correct,  such  right  of  way 
would  in  many  cases  extend  over  land,  not 
wily  not  contiguous  to,  but  very  remote  from, 
the  lot  sold.  No  distinction  has  been  made 
by  this  court,  in  any  of  the  cases  referred  to, 
Id  applying  the  rule  Just  mentioned,  between 
an  open  and  used  street,  and  one  not  open, 
hut  the  general  rule  has  been  always  an- 
nounced without  reference  to  the  limitation 
iuggested  now  for  the  first  time.  We  are 
iot  disposed  to  give  this  rule  such  a  construc- 
tion that  it  may  work  an  injustice  to  the  land- 
iwner  by  taking  his  land  for  public  use  with- 
>ut  compensation.  No  one  should  be  thus  de- 
prived of  bis  property,  on  the  ground  of  a 
Indication,  unless  there  has  been  some  clear 
wd  decisive  act  Indicating  an  intention  to 
ledicate  to  public  use.  McCormick's  Case. 
15  Md.  527.  And  hence  the  city,  which  is 
bere  claiming  exemption  from  the  payment 
Tor  land  taken  for  a  public  street,  will  not 
tie  allowed  to  stand  upon  a  mere  presump- 
tion or  upon  a  rule  of  construction  that  the 
grantor's  deed  must  be  taken  most  strongly 
igainst  him.  On  the  contrary,  it  is  incum- 
bent on  the  city  to  establish,  clearly  and  be- 
Fond  doubt,  that  the  dedication  has  been 


made,  and  that,  too,  to  the  extent  claimed; 
and,  having  failed  in  this,  its  contention  must 
fail  as  to  that  part  of  Bayard  street  which 
lies  below  Herkimer  street  and  Columbia 
avenue. 

The  remaining  question  is  whether,  con- 
ceding there  was  a  dedication  of  any  part  of 
the  bed  of  Bayard  street,  there  has  been  an 
abandonment  by  the  public.  It  was  urged 
on  the  part  of  the  landowners  that,  inas- 
much as  there  has  been  neither  acceptance 
nor  user  by  the  public,  the  dedication,  if  any, 
never  became  complete,  and  that  this  con- 
tinued nonuser  for  25  years  amounts  to  and 
constitutes  an  abandonment  This  view, 
however,  is  not  consistent  with  what  was 
said  by  this  court  In  McCormick's  Case,  su- 
pra,—Alvey,  former  chief  Judge,  delivering 
the  opinion:  "In  the  case  of  a  clear  act  of 
dedication  as  for  a  street  it  is  not  essential 
to  the  validity  of  such  act  that  the  space 
thus  dedicated  should,  at  once,  be  used  by 
the  public  for  that  purpose,  or  that  It  should 
be  so  used  within  any  limited  time,  in  the 
absence  of  any  condition  to  that  effect."  This 
being  so,  it  follows  that  the  dedication  of 
Bayard  street  between  Ohio  avenue  and 
Herkimer  street  by  the  lease  of  1872  was 
perfect  and  complete,  without  either  accept- 
ance or  user  by  the  public.  And  Inasmuch 
as  the  public  is  not  bound  to  avail  itself  of 
Its  rights  under  the  dedication  within  any 
limited  time,  It  would  not  be  reasonable  to 
hold  that  such  rights  have  been  lost  by  the 
mere  lapse  of  time,  without  any  other  evi- 
dence of  abandonment.  Nor  are  we  willing 
to  go  to  the  extent  of  holding,  as  contended, 
that  because  the  bed  of  Bayard  street  has 
been  from  time  to  time  dug  up  for  clay  for 
making  bricks,  and  because  a  brickkiln  was 
located  on  part  of  the  bed  of  said  street,  un- 
til 1890,  the  effect  of  the  original  act  of  ded- 
ication has  been  nullified.  In  Elliott  on 
Roads  &  Streets  (page  669),  the  learned  au- 
thor says  that  the  rule  best  supported  by 
reason  and  authority  is  that  the  common 
right  of  highway  cannot  be  lost  by  the  at- 
tempted adverse  possession  of  a  private  in- 
dividual. But  the  question  of  the  effect  of 
adverse  possession  on  the  rights  of  the  pub- 
lic, obtained  under  a  valid  and  clear  act  of 
dedication,  is  not  directly  presented  here,  for 
the  facts  above  mentioned  were  relied  on 
only  for  the  purpose  of  showing,  for  which 
purpose  they  cannot  be  relied  on,  if  we  are 
to  be  guided  by  what  was  said  in  McCor- 
mick's Case  as  to  the  effect  of  the  original 
act  of  dedication. 

It  follows  that  the  first  prayer  should  have 
been  refused,  because  by  it  the  court  below 
declared  that  no  part  of  Bayard  street  was 
dedicated  by  said  lease,  while  our  conclusion 
is  that  by  the  true  construction  of  said  lease, 
the  bed  of  said  street  between  Herkimer 
street  and  Ohio  avenue  was  so  dedicated. 
The  second  prayer  was  covered  by  the  first, 
and  for  that  reason  was,  therefore,  properly 
refused.     The  third  prayer  announced  the 
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correct  rule  of  law,  namely,  that  the  bed  of 
Bayard  street,  between  Herkimer  street  and 
Columbia  avenue,  had  not  been  dedicated  by 
said  lease,  and  said  third  prayer  should  have 
been  granted.  It  follows  that  there  was  er- 
ror In  granting  the  first  prayer,  and  in  refus- 
ing to  grant  the  third  prayer.  Hence,  the 
rulings  upon  the  first  and  third  prayers  must 
be  reversed.  This  cause  will  be  remanded, 
in  order  that  further  proceedings  may  be 
had  in  accordance  with  this  opinion.  Rul- 
ings In  all  the  appeals  reversed,  and  cause 
remanded. 


STATE  t.  GHIPPEY. 
(Court  of  General  Sessions  of  the  Peace  and 
Jail  Delivery  of  Delaware.     Sept.,  1892.) 
Carrying  Dbadlt  Weapos— Evidence. 
Where  a  weapon  is  taken  from  one  per- 
son and  given  to  another,  to  keep  temporarily 
and  return  to  the  owner,  and  is  only  kept  a  few 
moments,  such  person  is  not  guilty  of  carrying 
concealed  a  deadly  weapon. 

Watson  Chlppey  was  Indicted  for  carrying 
concealed  a  deadly  weapon.    Acquitted. 

Branch  H.  Giles,  Dep.  Atty.  Gen.,  for  the 
State.   William  a  HUles,  for  defendant 

OULLEN,  J.  (charging  jury).  Watson  Chlp- 
pey stands  charged  In  this  Indictment  with  the 
violation  of  the  statute  against  carrying  con- 
cealed a  deadly  weapon.  It  Is  necessary,  gen- 
tlemen, for  us  to  say  to  you  that  this  indict- 
ment is  under  a  special  statute,  which '  has 
been  passed  by  the  legislature  for  a  very  wise 
and  useful  purpose;  and,  In  order  that  you 
may  understand  this  case,  it  becomes  neces- 
sary for  the  court  to  put  a  construction  upon 
that  statute.  Every  statute  has  some  purpose 
and  meaning.  The  object  of  this  statute  Is 
to  prevent  the  carrying  of  concealed  deadly 
weapons  about  the  person,  because  persons 
becoming  suddenly  angered,  and  having  such 
a  weapon  In  their  pocket,  would  be  likely  to 
use  It,  which  in  'their  sober  moments  they 
would  not  have  done,  and  which  could  not 
have  been  done  had  not  the  weapon  been  upon 
their  person.  In  order  that  a  person  may  be 
convicted  under  this  statute,  the  spirit  and  in- 
tent of  the  statute  must  be  violated.  Where 
a  person,  for  Instance,  In  walking  along  the 
road,  picks  up  a  pistol  and  puts  it  In  his  pock- 
et, or  if  a  man  buys  a  pistol,  puts  it  in  his 
pocket,  and  carries  it  home,  the  act  never 
contemplated  that  he  would  be  guilty  of  carry- 
ing concealed  a  deadly  weapon,  because  this 
Is  not  so  carrying  a  deadly  weapon.  The  mere 
fact  of  the  person's  putting  it  In  his  pocket 
and  carrying  it  home  is  not  a  violation  of  this 
statute.  You  have  heard  the  testimony,  and 
from  that  testimony  you  must  make  up  your 
minds  whether  or  not  this  person  is  guilty.  In 
the  Intent  and  meaning  of  the  statute,  was 
the  person  carrying  concealed  a  deadly  weap- 
on? Was  be  doing  it  as  a  matter  of  habit? 
Was  he   concealing    the    weapon    which  he 
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would  be  likely  to  use,  which  the  statute  Is  in- 
tended to  prevent?  Those  are  matters  for  you 
to  determine.  There  Is  testimony,  if  you  be- 
lieve it,  that  this  person  was  not  the  owner 
of  the  pistol;  that  it  came  into  his  possession 
under  peculiar  circumstances;  that  It  was  tak- 
en from  another  person  and  given  to  him; 
that  he  Intended  to  keep  this  weapon  and  re- 
store it  to  its  owner.  In  other  words,  the 
weapon  was  but  for  a  few  minutes  In  the 
possession  of  the  person,— not  with  the  Intent 
of  carrying  concealed  the  deadly  weapon,  but 
with  the  intention  of  keeping  the  weapon, 
which  for  the  time  being  was  necessarily  kept 
In  his  pocket  If  you  believe  that  testimony, 
then,  under  the  provisions  of  this  statute,  he 
was  not  carrying  concealed  a  deadly  weapon, 
for  the  time  being.  If  a  man  Is  drunk  and  is 
likely  to  do  some  violent  act,  and  you  take 
his  pistol  from  him  and  thrust  It  in  your 
pocket  and  while  grappling  with  him,  he  hav- 
ing hold  of  you  and  yon  trying  to  get  loose, 
a  man  comes  up  to  you  and  takes  it  from 
you,  you  are  not  according  to  the  meaning 
and  spirit  of  this  act  carrying  concealed  a 
deadly  weapon.  If  you  believe  this  testimony 
offered  here,  then  this  person  cannot  be  con- 
victed. If,  on  the  other  hand,  you  believe 
from  the  testimony  adduced  on  the  part  of  the 
state  that  this  man  had  this  pistol—  It  mat- 
ters not  where  It  came  from;  If  he  goes  to  a 
store  and  buys  a  pistol,  not  for  the  purpose 
of  carrying  the  pistol  home,  hut  buys  it  and 
puts  It  In  his  pocket  with  the  intention  of 
carrying  It  and  is  found  there  with  that  pistol 
upon  him,  and  that  with  the  intention  of  con- 
cealing it  then  he  Is  carrying  concealed  a 
deadly  weapon.  Bat  you  must  take  the  facts 
and  circumstances  Into  consideration,  and,  ac- 
cording to  its  meaning,  make  an  application  of 
this  statute  to  them.  This  case  presents  just 
that  state  of  facts,  exactly,  and  we  hare  giv- 
en you  the  interpretation  to  be  placed  upon 
this  statute.  If  there  should  be  any  donbt  in 
your  minds— any  reasonable  doubt— as  to  the 
person's  being  guilty  of  this  offense,  then  he 
would,  of  course,  be  entitled  to  the  benefit  of 
the  doubt 

Verdict:    "Not  guilty." 


STATE  v.  NORTON. 
(Court  of  General  Sessions  of  the  Peace  and 
Jail  Delivery  of  Delaware.    Sept.,  1892.) 
Gaming — Indictm  ent. 
Under  Rev.  Code  1874,  p.  786,  providing 
for  the  suppression  of  gambling,  an  indictment 
charging  the  defendant  with  "unlawfully  keep- 
ing and  exhibiting  a  sweat  cloth,  on  which  dice 
were  played  for  money,"  is  sufficient;    an   al- 
legation that  the  game  was  one  of  chance  be- 
ing unnecessary. 

Prosecution  by  the  state  against  Oscar 
Norton.  The  defendant  was  Indicted  for 
"unlawfully  keeping  and  exhibiting  a  sweat 
cloth,  on  which  dice  were  played  for  mon- 
ey," the  Indictment  being  drawn  under  Rev. 
Code  1874,  p.  788,  providing  for  the  suppregl 
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sion  of  gambling;  and  defendant  moved  that 
the  Indictment  be  quashed  on  the  grounds 
(1)  that  it  does  not  appear  therefrom  that  a 
game  of  chance  was  played;  (2)  that  the  de- 
tective says  defendant  was  running  a  game 
of  "sweat";  and  (3)  that  there  is  no  such 
game  as  "dice." 

Branch  H.  Giles,  Dep.  Atty.  Gen.,  for  the 
State.   John  Biggs,  for  defendant 

CULLBN,  J.  In  the  first  place,  in  order  to 
sustain  this  indictment,  there  must  be  shown 
a  keeping  and  exhibiting  of  some  one  of  the 
articles  mentioned  in  the  act  of  assembly; 
and,  in  the  next  place,  the  proof  that  there 
bad  been,  by  and  through  that  particular  in- 
strument, either  the  playing  of  cards,  play- 
ing of  dice,  "or  any  other  game  of  chance, 
for  money."  We  think  the  indictment  is  suf- 
ficient 

Mr.  Biggs,  for  the  defendant:  I  under- 
stand your  honors  to  rule  that  they  do  not 
have  to  allege  that  it  is  a  game  of  chance? 

CTTLLEN,  J.  No;  chance  Is  one  thing,  dice 
Is  another,  and  cards  is  another. 


STATE  v.  DAVIS. 

(Court  of  General  Sessions  of  the  Peace  and 

Jail  Delivery  of  Delaware.     May,  1892.) 

Prostitution —  Taking  and  Using  Child  ron— 
Indictmbnt. 
The  offense  made  punishable  as  a  mis- 
demeanor by  Act  March  29,  1889  (18  Del. 
Laws,  p.  D51),  of  taking,  receiving,  employing, 
harboring,  or  using  a  female  under  15  years  of 
age  for  ihe  purpose  of  sexual  intercourse,  is 
committed  by  a  woman  who  keeps  and  uses 
such  a  child  for  the  purpose  of  prostitution. 

Indictment  against  Martha  B.  Davis,  alias 
Martha  E.  Blizzard,  for  taking  and  using  a 
child  under  15  years  of  age  for  the  purpose 
of  sexual  Intercourse.  Verdict  of  guilty, 
with  a  recommendation  to  the  mercy  of  the 
court 

Branch  H.  Giles,  for  the  State.  Mr.  Car- 
penter, for  defendant 

CULLBN,  J.  (charging  jury).  This  is  an 
Indictment  against  Martha  B.  Davis,  alias 
Martha  B.  Blizzard,  for  a  violation  of  the 
provisions  of  a  statute  of  this  state  passed 
the  29th  of  March,  1889,  entitled  "An  act 
for  the  better  protection  of  female  children" 
(18  Del.  Laws,  p.  951).  The  defendant  In 
this  Indictment  is  charged  in  the  first  count 
with  the  using,  and  In  the  second  count  with 
the  taking,  a  child  under  15  years  of  age, 
and  using,  against  the  provisions  of  the 
statute,  for  the  purpose  of  sexual  Inter- 
course. We  have  been  asked  to  charge  you 
in  relation  to  the  provisions  as  contained  In 
this  act  with  reference  to  the  Indictment  it- 
self as  supporting  the  allegations  upon 
which  the  state  contends  for  a  conviction. 
It  is  contended  on  the  part  of  the  counsel  for 
the  defense  that  the  party  as  charged  In 


this  Indictment  Is  not  liable  under  the  pro- 
visions of  this  statute.  It  therefore  becomes 
necessary  for  us  to  give  you  our  views  as 
to  the  construction  to  be  put  upon  this  stat- 
ute, and  as  to  whether  the  allegations  in  this 
Indictment,  if  proved,  are  sufficient  for  you 
to  render  a  verdict  of  conviction,  under  this 
statute.  This  statute,  you  will  observe,  con- 
tains two  distinct  and  separate  provisions. 
The  first  provision  is:  "Whoever  takes,  re- 
ceives, employs,  harbors,  or  uses,  or  causes 
or  procures  to  be  taken,  received,  employed, 
harbored,  or  used  a  female  under  the  age  of 
fifteen  years  for  the  purpose  of  sexual  Inter- 
course," etc.  And  the  second  provision  is: 
"Or  whoever  being  proprietor  or  proprietress 
of  any  house  of  prostitution,  reputed  house 
of  prostitution,  or  assignation,  house  of  ill- 
fame,  or  assignation,  harbors  or  employs 
any  female  In  any  such  house,  under  the 
age  of  fifteen  years,  under  any  pretext  what- 
ever, shall  be  deemed  guilty  of  a  misde- 
meanor," etc.  This  indictment  is  framed 
under  the  first  provision  of  this  statute,  and 
therefore  it  is  not  necessary  to  speak  with 
regard  to  the  second  provision  of  the  same, 
as  it  has  no  reference  to  this  immediate  In- 
dictment; for  the  defendant  must  be  con- 
victed of  the  violation  of  this  statute,  if  at 
all,  under  the  first  provision;  otherwise,  she 
must  be  acquitted. 

There  appears  never  to  have  been  any  con- 
struction put  upon  this  statute  by  the  courts 
in  our  state.  It  is  contended  on  the  part  of 
the  defendant's  counsel  that  the  meaning  of 
this  act  is  that  a  party  who  uses  a  child 
under  15  years  of  age,  In  order  to  be  found 
guilty  under  the  provisions  of  the  statute, 
must  use  it  for  his  own  special  purpose  of 
having  sexual  intercourse  with  that  child, 
and  that,  therefore,  none  but  a  male  can  be 
convicted  under  this  provision  of  the  stat- 
ute. Gentlemen,  the  court  don't  think  so. 
We  cannot  put  that  construction  upon  this 
statute,  and  it  never  was  Intended  that  such 
a  construction  should  be  put  upon  it  In 
the  construction  of  a  statute  you  may  look 
not  only  to  what  Is  called  the  "preamble" 
(in  this  there  is  no  preamble),  but  you  may 
look  to  the  title  of  the  act  not  with  refer- 
ence to  its  immediate  construction,  but  as 
showing  what  was  the  object  of  the  legisla- 
ture in  passing  it.  The  title,  as  we  have 
seen,  Is  "An  act  for  the  better  protection  of 
female  children."  We  must  also  construe 
an  act  by  using  the  words  according  to  the 
general  usage.  If  It  is  a  penal  act  then  it 
must  be  construed  strictly  in  accordance 
with  the  meaning;  and,  if  the  terms  are  am- 
biguous, it  may  become  necessary  to  take 
the  whole  statute  together  for  ascertaining 
the  true  meaning;  but,  where  the  words  em- 
ployed are  words  relative  to  the  meaning  of 
which  there  can  be  no  doubt,  then  there 
ceases  to  be  any  trouble  in  Interpreting  a 
statute.  If  the  act  stopped  where  It  says 
"uses  a  female  child  under  fifteen  years  of 
age  for  the  purpose  of  sexual  intercourse" 
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(In  the  first  part  of  the  act),  then  It  would 
admit  of  the  construction  that  whoever  did 
this  did  it  for  his  own  special  purpose;  but 
you  cannot  strain  an  act  by  adding  to  those 
words  "for  the  purpose  of  the  words  "his 
own  particular  purpose."  The  act  not  only 
embraces  that  particular  class,  but  "who- 
ever causes  or  procures  to  be  taken,  received, 
employed,  harbored,  or  used";  implying  the 
case  in  which  the  party  does  not  take,  har- 
bor, or  use  himself  or  herself,  but  that  the 
female  child,  for  a  special  purpose,  has  been 
used,  received,  employed  (not  by  the  imme- 
diate party,  under  the  construction),  for  the 
purpose  of  sexual  Intercourse.  What  is  the 
general  construction  that  should  be  put  up- 
on those  words  "for  the  purpose  of  sexual 
Intercourse*'?  It  is  nothing  more  nor  less 
than  for  the  purpose  of  prostitution.  Look- 
ing back  to  the  title  of  the  act,  we  find  that 
it  has  reference,  beyond  all  question,  to  pre- 
venting the  prostitution  of  children,  using 
the  words  "for  the  purpose  of  sexual  inter- 
course" as  synonymous  and  equivalent  with 
the  words  "for  the  purpose  of  prostitution." 

Much  stress  has  been  placed  here  by  the 
counsel  for  the  defense  upon  the  term  "use," 
—"whoever  shall  use  for  the  purpose  of 
sexual  Intercourse,"  as  confining  the  word 
"use"  so  that  it  cannot  be  a  female,  and  that 
it  can  only  be  the  party  who  immediately 
oses  the  child  for  that  purpose.  When  we 
turn  to  the  definition  of  the  word  "use,"  we 
find  it  is  to  make  use  of:  to  convert  to  one's 
own  service;  to  avail  one's  self  of;  to  em- 
ploy; to  put  to  a  purpose,— as  to  use  a  plow, 
to  use  a  chair,  to  use  a  book,  to  use  time, 
to  use  flour  for  food;  to  accustom;  to  habit- 
uate, etc.  We  must  use  the  plain  terms 
which  are  applicable  to  that  word.  It  means 
in  this  statute  that  where  a  party  shall  take 
a  child  or  use  a  child  for  the  purpose  of 
sexual  intercourse.  It  does  not  have  refer- 
ence to  the  one  that  immediately  uses  her. 
It  may  be  a  male,  or  It  may  be  a  female. 
In  the  first  case,  the  female,  as  a  matter  of 
course,  could  not  be  convicted  as  far  as  a 
male;  but,  where  a  female  takes  a  child 
and  uses  It  for  the  purpose  of  sexual  con- 
nection (using  the  word  according  to  the 
construction  the  court  place  upon  It),  she 
would  be  guilty  of  this  offense. 

Then,  again,  you  will  observe  that  the  stat- 
ute provides  that  "whoever  takes,  receives, 
employs,  harbors  or  uses."  If  the  evidence 
be  sufficient  to  prove  that  the  party  charged 
was  guilty  under  any  of  those  instances  of 
taking,  harboring,  using,  employing,  etc., 
either  one  would  be  sufficient.  It  reduces 
Itself  down  to  this:  that  this  Indictment  is 
sufficient  under  which  to  convict  the  party 
charged  with  this  offense  if  the  proof  as 
made  in  this  case  is  sufficient  to  satisfy  you 
that  the  girl  was  in  the  possession  of  the 
defendant,  and  that  she  was  under  15  years 
of  age.  If  the  child  was  under  15  years  of 
age,  the  defendant  was  bound  to  know  it. 
She  has  no  right  to  prove  Ignorance  of  that 


fact.  As  far  as  the  proof  is  concerned  with 
regard  to  that  matter,  if  not  admitted,  there 
Is  no  contradiction  as  to  her  true  age.  It 
is  true  there  is  some  proof  as  to  what  she 
said  in  relation  to  her  own  age, — and,  of 
course,  the  child  knows  nothing  as  to  her 
own  age,— but  the  physician  testifies  In  this 
case  that  she  was  born  on  the  18th  day  of 
August,  1879.  Therefore,  there  can  be  no 
question  that  this  child,  at  the  time  she  went 
into  that  house,  was  under  15  years  of  age. 
In  order  to  make  complete  this  offense,  the 
gist  of  the  offense  is  In  the  using  of  this 
child  for  immoral  purposes;  In  other  words, 
using  the  terms  of  the  act,  "for  sexual  in- 
tercourse,"—synonymous  with  immoral  pur- 
poses or  prostitution.  If,  then,  from  the 
proof  you  are  satisfied— under  whatever  pre- 
tense the  child  went  there,  whether  she 
went  there  herself,  whether  taken  there  for 
any  purpose— that,  after  she  was  there,  this 
defendant  converted  to  her  own  use  the 
services  of  this  child,  by  subjecting  her  and 
keeping  her  for  the  purpose  of  sexual  inter- 
course (Immoral  purposes  of  prostitution, 
which  amount  to  the  same  thing,  according 
to  the  construction  we  place  upon  this  act), 
then,  under  those  circumstances,  your  ver- 
dict should  be,  "Guilty  In  manner  and  form 
as  she  stands  indicted." 

Having  stated  to  you  the  construction  of 
this  statute,  we  would  further  say  that, 
before  there  can  be  a  conviction,  the  facts 
as  stated  in  the  indictment,  according  to  the 
law,  must  be  proved  to  your  satisfaction  be- 
yond a  reasonable  doubt.  As  far  as  the  tes- 
timony Is  concerned,  It  is  not  the  province 
of  the  court  to  say  what  construction  you 
are  to  place  upon  that  There  1b  testimony 
here  which  Is  conflicting.  There  are  wit- 
nesses who  testify  directly  contrary  the  one 
to  the  other.  That  testimony  you  are  to 
reconcile,  If  you  can.  If  you  cannot  recon- 
cile this,  and  if,  after  an  examination  of  the 
testimony  on  both  sides,  there  arises  in  your 
minds  a  doubt  of  such  a  nature  and  char- 
acter that  as  intelligent  men,  carefully  con- 
sidering it,  you  cannot  safely  come  to  a  con- 
clusion as  to  whether  or  not  the  party  char- 
ged is  guilty  of  the  acts  which  have  been 
stated  here  In  this  case,  then  she  should 
have  the  benefit  of  that  doubt,  and  you 
should  acquit  her. 

Her  counsel  has  asked  us  to  charge  yon 
in  relation  to  this  matter  of  the  evidence  of 
keeping  a  house  of  111  fame.  We  say  to  you 
that,  under  the  proof,  a  party  may  be  con- 
victed of  this  offense  if  he  should  live  in 
the  finest  palace  that  is  in  this  city,  pro- 
vided the  child  was  under  IS  years  of  age, 
and  was  kept  there  in  the  house  for  sex- 
ual Intercourse  by  anybody  whatever,  which 
we  say  is  nothing  more  nor  less  than  prosti- 
tution. But,  under  this  indictment,  the 
proof  was  admitted,  not  as  being  necessary 
to  make  complete  the  offense  against  this 
prisoner,  but  as  corroboration;  that  is,  the 
fact  that  this  party  lived  in  this   house, 
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which  waa  a  noted  house  of  ill  fame, 
strengthened  the  charge  made  against  her 
of  using  this  child  for  the  purpose  of  sexual 
intercourse. 

The  testimony  rests  with  you  entirely. 
Too  will  consider  it  in  all  its  bearings,  and 
render  your  verdict  accordingly.  If  you  be- 
lieve that  this  party  is  guilty  as  indicted,— 
that  this  child  went  to  this  bouse,  and  that 
the  defendant  induced  her  to  be  too  intimate 
with  men,  to  be  guilty  of  having  sexual  in- 
tercourse with  certain  men,  receiving  part 
of  the  profits,  putting  it  in  her  own  pocket, 
-then,  under  the  provisions  of  this  act,  the 
court  say  to  you  that  your  verdict  should  be 
one  of  guilty  in  manner  and  form  as  she 
stands  indicted,  because  it  was  using  a  fe- 
male child  under  15  years  of  age  for  sexual 
intercourse,  or  prostitution.  If,  on  the  other 
hand,  you  believe  the  testimony  on  the  part 
of  the  defendant  as  contradictory  of  that  of 
the  state,  and  it  renders  the  evidence  of 
such  a  nature  as  to  make  it  so  exceedingly 
doubtful  and  uncertain  that  fair  and  Intelli- 
gent men  cannot  come  to  a  fair  and  satis- 
factory conclusion,  tben  you  should  give  the 
prisoner  the  benefit  of  that  doubt,  and  ac- 
quit her. 

Verdict:  Guilty,  with  a  recommendation  to 
the  mercy  of  the  court. 


STATE  v.  SMITH. 

(Court  of  General  Sessions  of  the  Peace  and 

Jail  Delivery  of  Delaware.     Oct,  1882.) 

Crimisai,  law  —  Oral  Confessions  —  Assault 

with  Ihtbxt  to  Raps— Evidbnob — 

Good  Character. 

1.  It  is  not  necessary,  before  proving  an 
oral  confession  by  the  defendant,  to  show  that 
the  confession  was  not  reduced  to  writing. 

2.  The  statutory  offense  of  felonious  as- 
sault with  intent  to  commit  rape  includes  every 
ingredient  of  rape  except  a  penetravit. 

3.  It  is  a  conclusive  presumption  of  law 
that  carnal  knowledge  of  a  female  nnder  the 
age  of  consent  was  had  by  force  and  against 
her  will. 

4.  Since  the  term  "rape,"  as  used  In  Code, 
c.  127,  |  11,  defining  the  crime  of  assault  with 
intent  to  commit  rape,  embraces  all  cases  of 
the  violation  of  females,  it  is  not  necessary,  in 
an  indictment  charging  such  an  assault,  to  al- 
lege that  the  female  waa  under  the  age  of  con- 
sent, in  order  to  prove  that  fact 

5.  It  is  no  defense  to  a  charge  of  assault 
«ith  intent  to  commit  rape  that  defendant  aban- 
doned the  intent,  either  because  of  inability  tn 
effect  a  penetravit  or  because  of  interference. 

C.  In  a  criminal  case  the  weight  due  verbal 
confessions  of  the  accused  is  to  be  determined 
by  the  jury. 

7.  When  the  facta  proved  satisfy  the  jury 
of  the  accused's  guilt,  evidence  of  his  former 
good  character  is  eutitied  to  but  little  weight. 

Prosecution  by  the  state  against  James 
Corbett  Smith  for  assault  with  intent  to  com- 
mit rape  upon  a  female  child  4%  years  of 
age.    Verdict  of  guilty. 

At  the  trial  the  attorney  general  asked  a 
witness  whether  the  defendant  made  a  con- 
fession In  witness'  hearing,  to  which  defend- 
ant objected,  contending  that  before  an  oral 


confession  can  be  proved  the  state  must 
show  that  it  was  not  reduced  to  writing. 
The  court  (GRUBB,  J.)  overruled  the  objec- 
tion on  the  authority  of  State  v.  Vincent, 
Houst  Gr.  Cas.  11. 

John   R.   Nicholson,  Atty.    Gen.,   for  the 
State. 

GRUBB,  J.  (charging  Jury).  This  Indict- 
ment which  you  are  impaneled  to  try  is 
founded  upon  section  11  of  chapter  127  of 
the  Revised  Statutes,  which  provides:  "That 
if  any  person  shall  with  violence  assault  any 
female  with  intent  to  commit  a  rape,  such 
person  shall  be  deemed  guilty  of  felony." 
This  Indictment  charges  that  James  Corbett 
Smith,  the  prisoner  at  the  bar,  a  certain  Em- 
ma D.  Middleton  unlawfully,  feloniously,  and 
with  violence  did  assault,  with  intent  her, 
the  said  Emma  D.  Middleton,  violently  and 
against  her  will,  feloniously  to  ravish  and 
carnally  know,  against  the  form  of  the  stat- 
ute, etc.  Before  you  can  find  the  prisoner 
guilty  in  manner  and  form  as  he  stands  in- 
dicted, you  must  be  satisfied  beyond  a  rea- 
sonable doubt,  from  all  the  evidence  pro- 
duced at  the  trial  of  this  case— First  that 
the  assault  was  made  upon  the  said  Emma 
D.  Middleton  in  the  manner  described  in  this 
Indictment;  second,  that  said  assault  was 
made  by  the  prisoner;  and,  third,  that  it 
was  made  upon  ber  with  Intent  to  commit  a 
rape,  and  within  this  county.  An  assault  is 
an  unlawful  attempt  by  force  or  violence  to 
do  an  injury  to  the  person  of  another,  and 
may  be  proved  by  evidence  of  striking  at 
another  with  or  without  a  weapon  or  missile, 
and  whether  the  aim  be  missed  or  not,  or 
by  evidence  of  striking,  kicking,  or  pushing 
at  another  with  the  fists,  feet,  privy  member, 
or  any  portion  of  the  assailant's  body,  and 
the  like,  In  a  manner  which  conveys  to  the 
mind  a  well-grounded  apprehension  of  per- 
sonal violence;  the  person  so  assaulted  be- 
ing within  probable  reach  of  the  assailant  or 
of  the  weapon  or  missile.  There  may  be  an 
assault  without  resulting  personal  Injury, 
since  any  unlawful  attempt  coupled  with  a 
present  ability,  to  commit  a  violent  injury  to 
the  person  of  another,  is  an  assault  though 
the  assailant  failed  to  commit  the  injury  in- 
tended, owing  to  the  Interference  of  others, 
or  otherwise.  But  the  charge  in  this  indict- 
ment comprises  not  only  an  assault  but  it 
goes  further,  and  alleges  that  an  assault 
was  made  with  a  felonious  Intent  to  rape 
Emma  D.  Middleton.  To  constitute  our 
statutory  offense  of  felonious  assault  with 
Intent  to  commit  a  rape,  the  circumstances 
must  be  such  as  to  show  that  It  would  have 
been  rape  had  the  assailant  carried  out  his 
attempt;  for  every  Ingredient  of  rape,  except 
an  actual  penetravit  must  be  proved.  It  Is 
therefore  necessary  for  the  Jury  to  be  In- 
formed as  to  the  definition  and  nature  of  the 
crime  of  rape.  Rape,  at  common  law,  In 
this  state,  has  been  held  to  be  the  carnal 
knowledge  of  a  woman  above  the  age  of  10 
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years,  against  her  will;  or  of  a  female  child 
under  the  age  of  10  years  with  or  against 
her  will,  the  law  considering  her  incapable  of 
consent.  Formerly,  In  the  prosecution  for 
rape,  It  was  held  that  both  penetration  and 
emission  were  necessary  to  constitute  car 
nal  knowledge,  but  now,  tinder  our  statute, 
the  carnal  knowledge  Is  deemed  complete  un- 
der proof  of  an  actual  penetravit  only. 
While  the  slightest  penetration  Is  sufficient, 
yet  there  must  be  at  least  proof  of  some  de- 
gree of  entrance  of  the  male  organ  within 
the  labia  pudendum  of  the  female.  Force, 
either  actual  or  presumptive,  Is,  In  legal  con- 
templation, an  essential  element  of  rape, 
whether  it  be  committed  on  a  female  over  or 
under  the  age  of  consent.  Where  the  carnal 
knowledge  Is  of  a  female  of  the  age  of  con- 
sent, there  must  be  actual  proof,  by  either 
direct  or  circumstantial  evidence,  that  it  was 
consummated  by  force,  and  against  her  will. 
But  where  she  is  under  the  age  she  Is  deem- 
ed incapable  of  consenting  to  sexual  Inter- 
course, and  therefore  the  law  conclusively 
presumes  that  carnal  knowledge  of  a  female 
under  either  the  common-law  or  any  statu- 
tory age  of  consent  has  been  accomplished 
by  force  and  against  her  will;  and  no  evi- 
dence to  the  contrary  can  lawfully  be  re- 
ceived or  considered  by  the  jury  for  the  pur- 
pose of  rebutting  or  overthrowing  this  pre- 
sumption. So  that,  in  prosecutions  for  rape, 
when  the  fact  of  carnal  penetration  of  a  fe- 
male under  the  age  of  consent  Is  proven,  the 
law  conclusively  presumes,  without  further 
proof,  that  force  was  used,  and  deems  the 
crime  complete  when  properly  charged  In  the 
indictment.  But  upon  proof  of  carnal  pene- 
tration of  a  female  of  the  age  of  consent- 
that  is,  of  seven  years  or  more,  in  this  state 
—the  burden  is  upon  the  prosecution  to  fur- 
ther prove  to  the  satisfaction  of  the  Jury,  be- 
yond a  reasonable  doubt,  that  the  penetra- 
tion was  consummated  by  force  and  against 
her  will,  or  by  putting  her  in  great  fear  and 
terror,  before  a  conviction  can  be  had.  In 
the  former  ease  the  existence  of  force  is  a 
presumption  of  law;  in  the  latter,  a  conclu- 
sion of  the  jury  from  the  actual  evidence 
thereof  submitted  to  them  at  the  trial.  Tue 
provision  of  chapter  105,  vol.  14,  Laws  Del., 
enacted  March  28,  1871,  in  no  wise  altered 
the  common-law  definition  and  application  or 
rape  in  this  state,  except  to  lower  the  age 
of  consent  of  a  female  child  from  ten  to  sev- 
en years,  and  to  Increase  the  punishment  for 
carnally  knowing  and  abusing  a  female  child 
under  seven  years  of  age  from  a  noncapital 
to  a  capital  grade.  Our  present  statutory 
provisions  for  the  punishment  of  the  crime 
of  rape  are  contained  in  section  10  of  chap- 
ter 127  of  the  Revised  Code,  as  follows: 
"Every  person  who  shall  commit  the  crime 
of  rape,  or  who  shall  carnally  know  and 
abuse  any  female  child  under  the  age  of  seven 
years,  shall  be  guilty  of  felony,  and  shall 
suffer  death."  Both  the  offense  of  carnally 
knowing  and  abusing  a  female  child  under 


the  age  of  seven  years  and  that  of  carnally 
knowing  a  female  above  said  age  by  force 
and  against  her  will  are  rape,  as  they  come 
within  the  common-law  definition  of  that  of- 
fense. The  distinction  between  them  relates 
solely,  as  just  explained,  to  the  character  and 
amount  of  proof  required  to  convict  of  the 
offense.  Accordingly,  under  our  present  stat- 
utory provisions,  prosecutions  for  rape  may 
be  sustained  against  any  person  properly 
charged  In  the  indictment  with  carnally 
knowing  any  female  either  above  or  under 
the  age  of  seven  years;  and  so  also  may 
prosecutions  under  section  11  of  chapter  127 
of  our  Code  against  any  person  properly 
charged  with  feloniously  assaulting,  with  in- 
tent to  commit  a  rape,  any  female  either 
above  or  under  said  age. 

This  Indictment  under  which  the  prisoner  is 
tried  charges  him  with  a  felonious  assault  with 
intent  to  commit  a  rape,  and  in  the  usual  and 
technical  mode  of  alleging  that  offense.  As 
the  term  "rape,"  within  the  meaning  and  in- 
tent of  said  section  10  of  chapter  127  of  our 
Code,  embraces  an  cases  of  the  violation  of  fe- 
males of  any  age,  the  said  charge  In  this  in- 
dictment manifestly  includes  those  under  as 
well  as  of  statutory  age  of  consent  Its  formal 
allegation  of  the  assault  upon  the  person  there- 
in named,  with  intent  her,  violently  and  against 
her  will,  feloniously  to  ravish  and  carnally 
know,  furnishes  a  description  of  the  offense 
charged  sufficient  to  plainly  and  fully  inform 
the  prisoner  of  the  nature  and  cause  of  the  ac- 
cusation against  him,  and  to  apprise  him  that 
he  Is  required  to  be  prepared  to  answer  for 
an  assault  with  intent  to  rape  a  female  either 
under  or  of  the  age  of  consent,  according  as 
the  proof  of  her  age  at  the  trial  shall  demand. 
Therefore  It  Is  not  necessary,  in  an  indictment 
containing  such  an  allegation,  to  aver  that  the 
female  upon  whom  the  said  offense  was  alleg- 
ed to  have  been  committed  was  either  under 
or  of  the  age  of  consent.  It  is  competent  fot 
the  prosecution  to  prove  that  such  female  was 
either  under  or  of  said  age,  as  the  fact  may  be, 
although  such  Indictment  contains  no  suet 
averment,  for  it  is  sufficient  without  it. 

In  the  case  now  before  you  the  prisoner  U 
Indicted,  not  for  rape,  but  for  an  assault  witl 
intent  to  commit  a  rape.  As  already  stated 
to  you,  every  Ingredient  of  rape,  except  an  ac 
tual  penetration,  must  be  shown  to  exist,  oth 
erwlse  the  prisoner  cannot  be  convicted  oi 
said  offense.  It  Is  the  specific,  felonious  in 
tent  to  commit  a  rape  which  constitutes  tl* 
offense  as  charged  In  this  Indictment.  There 
fore,  said  Intent  to  commit  a  rape  on  the  botlj 
of  Emma  D.  Mlddleton  is  a  material  fact  al 
leged  by  the  state,  and  Is  as  necessary  to  l> 
proved  by  the  prosecution,  to  the  satisfactloi 
of  the  jury  beyond  a  reasonable  doubt,  as  an; 
other  essential  ingredient  of  the  offense  allege* 
In  this  Indictment,  In  order  to  obtain  the  eon 
viction  of  the  accused  in  manner  and  form  a 
he  stands  Indicted.  Such  specific,  felonious  in 
tent  may  be  proved  by  direct  evidence,  sue! 
as  the  express  confession  of  the  accused   tna 
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«  committed  the  alleged  assault  with  the  In- 
ert charged.  It  may  also  be  established  by 
adlrect  or  circumstantial  evidence;  that  Is,  It 
nay  be  inferred  by  the  jury  from  the  proven 
cts  and  conduct  of  the  prisoner,  and  the  facts 
nd  circumstances  attending  them,  which  rea- 
onably  Indicate  the  alleged  intent  to  commit 
.  rape.  The  loathsome  and  shocking  details 
I  this  alleged  offense  are  all  In  evidence  before 
ou  — the  lascivious  assault,  the  seminal  dls- 
harge,  the  place  of  probable  concealment,  the 
hild's  tender  age,  her  exhibition  of  terror  and 
ears,  the  condition  of  her  private  parts  and 
f  her  clothing,  and  other  circumstances,— from 
rbich,  in  connection  with  all  the  evidence  in 
Us  case,  you  are  to  draw  your  conclusion  In 
caching  your  verdict.  If  you  shall  be  satis- 
led  beyond  a  reasonable  doubt,  from  all  the 
vidcnce  before  you,  that  the  prisoner  placed 
lis  privy  member  against  the  person  of  Emma 
).  Mlddleton,  she  then  being  under  the  age  of 
even  years,  with  Intent  to  commit  a  rape  up- 
o  her,  you  may  find  him  guilty  In  manner 
ad  form  as  he  stands  Indicted;  and  it  will 
k  no  defense,  if  at  the.  time  of  said  assault 
le  intended  to  commit  a  rape  upon  her,  that 
te  afterwards  desisted,  and  abandoned  such 
ntent,  either  because  of  inability  to  effect  a 
lenetravtt,  or  because  he  was  prevented  by  the 
Qterference  of  the  child's  mother,  or  from  any 
ither  cause.  But  if  you  shall  not  be  so  satis- 
led  that  he  made  said' assault  with  intent  to 
nmmlt  a  rape  upon  her,  but  shall  believe  that 
e  made  it  with  some  other  intent,  then  you 
oay  find  him  guilty  of  an  assault  only. 
With  respect  to  verbal  confessions  of  the  ac- 
used,  it  is  proper  here  to  say  that  they  are  to 
*  received  with  due  caution.  The  degree  of 
Tedlt  due  to  them  is  to  be  estimated  by  the 
ury,  under  the  circumstances  of  each  case, 
[he  whole  of  what  the  prisoner  said  on  the 
ubject  at  the  time  of  making  the  confession 
hould  be  taken  together.  The  jury  may  be- 
leve  that  part  which  criminates  the  accused 
nd  reject  that  part  which  is  In  his  favor,  or 
ice  versa,  if  they  see  sufficient  grounds  for 
loing  so;  for  the  jury  are  at  liberty  to  Judge 
f  a  confession  like  other  evidence,— that  is,  in 
onnection  with  all  the  circumstances  of  the 
ase. 

In  reference  to  evidence  of  the  prisoner's 
;ood  character,  It  may  also-  be  observed  that  it 
i  always  admissible.  In  doubtful  cases,— as 
there  there  Is  great  conflict  of  testimony  on 
oaterial  and  essential  points,  or  where  the  evl- 
lence  for  and  against  the  accused  Is  pretty 
iearly  balanced,— former  good  character,  if 
•roved,  is  entitled  to  due  weight,  and  should 
ocline  the  scales  In  favor  of  the  prisoner.  But 
rhere  the  facts  proved  are  such  as  to  satisfy 
be  minds  of  the  jury  of  the  guilt  of  the  ac- 
wed,  character,  however  excellent,  is  entitled 
o  very  little,  If  any,  consideration  or  weight. 
Gentlemen  of  the  Jury,  you  are  now  to  de- 
ermine,  from  all  the  evidence  before  you, 
rbetber  or  not  the  assault  charged  In  this  in- 
lietment  was  made,  and  by  the  prisoner;  and 
dso  whether  or  not  he  made  it  with  Intent  to 


commit  a  rape  on  the  body  of  Emma  D.  Mid- 
dleton, and  In  this  county.  Under  this  indict- 
ment, yon  may  find  him  guilty  in  manner  and 
form  as  he  stands  indicted,  or  guilty  only  of 
assault,  according  as,  in  your  judgment,  the 
evidence  may  warrant;  but,  if  you  do  not  find 
him  guilty  of  either,  your  verdict  should  be, 
"Not  guilty." 

In  conclusion,  It  is  our  duty  to  remind  you 
that  every  accused  person  is  presumed  to  be 
Innocent  until  proven  guilty  beyond  a  reasona- 
ble doubt;  but  by  this  is  meant,  not  a  vague  or 
fanciful  doubt,  but  such  a  doubt  only  as  sen- 
sible and  impartial  men  may  conscientiously 
entertain  after  a  careful  consideration  of  all 
the  evidence. 

Verdict:    Guilty. 


BTJMFOBD  CHEMICAL  WORKS  ▼.  RAT, 

Town  Treasurer. 
(Supreme  Court  of  Rhode  Island.    Dec.  4, 1895.) 

Taxation — Personal  Pkopbrtt  or  Corpobatioxs 
— Validity  or  Assessment. 
Since  a  business  corporation  whose  capi- 
tal is  in  shares  is  laxable  for  such  personalty 
only  as  is  referred  to  in  Pub.  St  c.  42,  i  11,  an 
assessment  which,  after  specifying  taxable  arti- 
cles of  personalty,  adds,  "and  other  personal 
property,"  is  void;  it  being  impossible  to  know 
that  it  does  not  include  property  improperly  as- 
sessed. Manufacturing  Co.  v.  Newell,  2  Atl. 
766,  15  B.  I.  233,  followed. 

Action  by  the  Bumford  Chemical  Works 
against  David  S.  Bay,  town  treasurer,  to  re- 
cover the  amount  of  a  tax  paid  under  protest 
Demurrer  to  the  declaration  overruled. 

Comstock  &  Gardner,  for  plaintiff.  B.  P. 
Allen  and  Cooke  &  Angell,  for  defendant 

MATTESON,  C.  J.  This  is  an  action  to  re- 
cover the  amount  of  a  tax  Illegally  assessed 
and  paid  under  protest.  The  case  Is  before 
us  on  demurrer  to  the  declaration.  The 
grounds  on  which  the  declaration  proceeds 
are  that  the  complainant  is  a  manufacturing 
and  business  corporation,  whose  capital  is 
divided  into  shares  held  by  shareholders,  and 
that  the  assessment  roll  does  not  show  that 
the  assessment  was  limited  to  the  kinds  of 
personalty  taxable  to  the  corporation  in  its 
corporate  capacity.  The  assessment  com- 
plained of  is  set  forth  In  the  declaration  as 
follows:  "Horses,  carriages,  wagons,  farm 
tools,  stock  In  trade,  and  other  personal  prop- 
erty, valued  at  $700,000.  Tax,  $8,400."  The 
plaintiff  contends  that  a  corporation  such  as 
the  plaintiff  is  taxable  only  for  the  kinds  of 
personal  property  mentioned  in  Pub.  St.  R.  I. 
c.  42,  {  11,  viz.  fixtures  of  the  kinds  enumerat- 
ed In  section  3  of  thai  chapter,  machinery 
and  tools,  live  stock  and  farming  tools  on 
farms;  that,  Inasmuch  as  the  assessment 
though  specifying  certain  kinds  of  personal 
property,  concludes  generally,  "and  other  per- 
sonal property  valued  at,"  etc.,  It  is  imposs*-*" 
ble  to  know  from  it  that  it  did  not  Inc" 
personal  property  of  the  kinds  not  taxabl 
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the  corporation  as  such,  but  taxable  only  as 
represented  by  the  shares  of  the  capital  stock 
held  by  Its  shareholders;  and  hence  that  the 
assessment,  being  entire,  and  void  In  part,  is 
void  as  a  whole.  In  support  of  Its  position 
the  plaintiff  relies  on  Manufacturing  Co.  v. 
Newell,  15  R.  I.  233,  2  AtL  766,  in  which  the 
provisions  of  the  statutes  relating  to  the  mat- 
ter in  question  (Pub.  St  R.  I.  c.  42,  «§  10,  11; 
Id.  c.  43,  §§  11,  12)  were  considered,  and  in 
which  the  conclusions  were  reached  that  a 
business  corporation  whose  capital  was  In 
shares  is  taxable  only  for  its  real  estate  and 
such  personalty  as  is  described  in  chapter  42, 
i  11,  that  when  power  to  assess  for  taxation 
Is  limited  to  certain  kinds  of  personal  proper- 
ty the  assessment  roll  must  show  that  the  as- 
sessment Is  made  only  on  such  kinds;  and 
that,  if  the  assessment  is  entire,  and  is  void 
In  part,  the  whole  is  void.  We  think  that 
this  case  is  conclusive  of  the  present,  and 
hence  that,  as  the  assessment  roll  falls  to 
show  that  the  assessment  was  limited  to  the 
kinds  of  personalty  mentioned  in  chapter  42, 
5  11,  it  must  be  held  to  be  void.  Demurrer 
overruled,  and  case  remitted  to  the  common 
pleas  division  for  further  .proceedings. 


CAMPBELL  v.  HANNEY. 

(Supreme  Court  of  Rhode  Island.    Nov.  30, 

1885.) 

Garnishment— Pbopsrtt  Sowbot— Liability  of 
Insurance  Compakt— Paymbnt  to 
Dependant's  Agent. 
Where  an  insurance  company,  in  consid- 
eration of  a  surrender  by  defendant  of  his  pol- 
icy, agreed  to  send  to  its  agent,  for  defendant, 
a  cashier's  check  for  a  certain  sum,  payable  to 
defendant's  order,  the  insurance  agent  became 
agent  for  defendant,  so  that  the  mailing  of  the 
check  to  him  was  a  delivery  to  defendant,  and 
the  amount  thereof  could  not  be  reached  by  a 
subsequent  garnishment  against  the  company. 


Action  by  George  Campbell  against  James 
K.  Hanney  In  aid  of  which  garnishment 
was  issued.  There  was  an  order  discharg- 
ing the  garnishee,  and  plaintiff  petitions  for 
a  new  trial.     Dismissed. 

William  A.  Morgan,  for  plaintiff.  C.  B. 
Gorman  and  James  T.  Egan,  for  defendant 

MATTESON,  C.  J.  Assuming  that  we 
have  jurisdiction,  under  the  Judiciary  act 
(chapter  31,  I  2),  to  entertain  the  plaintiff's 
petition  for  a  new  trial,  we  do  not  think 
that  a  new  trial  should  be  granted.  The 
purpose  of  the  petition  is  to  have  us  review 
the  decision  of  the  common  pleas  division 
discharging  the  garnishee.  The  evidence 
shows  that  the  agreement  between  the  de- 
fendant and   Gannett   was  that  the  latter 


should  send  the  policy,  with  the  defendant's 
release  on  it  to  the  home  office  of  the  com- 
pany in  Milwaukee,  and  that  the  company 
should  return  to  Gannett,  for  the  defendant 
a  cashier's  check  for  the  agreed  surrender 
value  of  the  policy,  $402.27,  payable  to  the 
defendant's  order.  The  evidence  further 
shows  that  in  pursuance  of  this  agreement 
the  defendant  executed  a  release  to  the 
company  on  the  policy,  and  that  the  policy 
was  then  sent  by  Gannett  to  the  home  office 
of  the  company;  that  the  company  purchas- 
ed a  cashier's  check,  drawn  by  the  National 
Exchange  Bank  of  Milwaukee  on  the  Import- 
ers' &  Traders'  National  Bank  of  New  York 
for  $402.27,  payable  to  defendant's  order, 
and  sent  it  by  mail  to  the  defendant  Gannett 
for  the  defendant  We  think  that  the  effect 
of  the  agreement  between  the  defendant  and 
Gannett  was  that  the  cashier's  check  was  to 
be  received  by  the  defendant  as  payment  of 
the  sum  agreed  on  as  the  consideration  for 
the  surrender  of  the  policy,  and  to  constitute 
Gannett  the  defendant's  agent  to  receive  the 
check  for  him.  WHen,  therefore,  the  com- 
pany, in  pursuance  of  this  agreement,  de- 
posited in  the  mall  in  Milwaukee  a  check  of 
the  National  Exchange  Bank  of  Milwaukee 
on  the  Importers*  &  Traders'  National  Bank 
of  New  York  for  $402.27,  payable  to  the  de- 
fendant's order,  with  the  Intent  that  it 
should  be  transmitted  to  Gannett  It  had 
performed  its  part  of  the  agreement  with 
the  defendant,  the  mailing  of  the  check  be- 
ing tantamount  to  its  delivery  to  the  defend- 
ant (Barret  v.  Dodge,  16  R.  I.  740,  743,  744. 
19  Atl.  530);  and,  consequently,  that  the 
company  at  the  time  of  the  garnishment  bad 
in  Its  possession  none  of  the  personal  estate 
of  the  defendant  The  plaintiff  contends 
that  Gannett,  being  the  agent  of  the  'nsur- 
ance  company,  could  not  also  be  the  agent 
of  the  defendant  to  receive  the  check.  But 
there  was  no  conflict  between  the  duty  that 
he  owed  to  the  company  and  his  duty  to  the 
defendant  to  receive  the  check.  We  there- 
fore see  no  reason  why  he  might  not  proper- 
ly and  legally  be  the  agent  of  the  defendant 
for  that  purpose.  The  testimony  of  Gannett 
was  supplementary  to  the  answer  of  the  gar- 
nishee, rather  than  contradictory  of  it  It 
was  material  to  the  issue  to  be  determined, 
and  the  defendant  would  have  had  the  right 
to  have  It  brought  to  the  attention  of  the 
court  if  Gannett  had  not  been  summoned  be- 
fore the  court  of  its  own  motion.  We  think 
that  the  decision  of  the  common  pleas  divi- 
sion discharging  the  garnishee  was  correct, 
though  we  think  the  decision  should  be  rest- 
ed on  different  grounds  from  that  assigned 
by  that  division.  Petition  denied  and  dis- 
missed, and  case  remitted  to  the  common 
pleas  division,  with  direction  to  enter  Judg- 
ment discharging  the  garnishee. 
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MILLER  t.  MeCARDELL. 
(Snpreme  Court  of  Rhode  Island.    Dec.  5, 1896.) 

LaHDLOKD    AND    TENANT—  LEASE  —  COVENANTS  — 
CONSTRUCTION. 

1.  The  covenant  of  a  lessor  to  "keep"  the 
outside  of  the  building  in  good  repair  requires 
Mm  to  pnt  it  in  good  repair  where,  at  the  exe- 
cution of  the  lease,  it  was  out  of  repair. 

2.  Where  the  lessor  covenants  to  keep  the 
outside  of  the  building  in  repair,  and  the  lessee 
to  keep  the  inside  in  repair,  the  lessor,  on  fail- 
are  to  do  so,  is  liable  to  the  lessee  for  expenses 
incurred  in  repairing  the  inside  due  to  his  fail- 
ore  to  keep  the  outside  in  repair. 

3.  Where  the  lessor  covenants  to  keep  the 
outside  of  the  building  in  repair,  "provided  that 
be  shall  not  be  liable  for  any  loss  arising  In  said 
house  from  the  weather,"  an  instruction  that 
the  lessor  is  liable  for  expenses  incurred  by  the 
lessee  in  repairing  the  Interior,  which  was  dam- 
aged by  water  leaking  through  the  roof,  but  not 
for  damages  done  by  the  water  to  the  furniture 
of  the  leasee,  is  sufficiently  favorable  to  the 
lessor. 

Action  by  Thomas  Miller  against  Robert 
JieCardelL  There  was  a  verdict  for  plaintiff, 
and  defendant  petitions  for  a  new  trial.  De- 
nied. 

J.  M.  Brennan  and  Dennis  J.  Holland,  for 
plaintiff.    Bassett  &  Mitchell,  for  defendant 

TILLINGHAST,  J.  This  action  is  brought 
to  recover  damages  alleged  to  have  been  sus- 
tained by  the  plaintiff  by  reason  of  the 
breach,  on  the  part  of  the  defendant,  of  a 
certain  covenant  in  a  lease  made  by  him. 
The  record  shows  that  on  the  1st  day  of 
April,  1892,  the  defendant  leased  to  the  plain- 
tiff the  estate  situated  at  the  southeasterly 
corner  of  Mathewson  and  Washington  streets, 
in  the  city  of  Providence,  with  the  building 
thereon,  known  as  the  "St.  George  Hotel," 
for  the  term  of  three  years,  the  defendant  on 
bis  part  covenanting  "that  he  will  keep  the 
outside  of  said  premises  In  good  repair:  pro- 
Tided,  however,  that  he  shall  not  be  liable  for 
any  loss  arising  in  said  house  by  damage 
from  the  weather";  and  the  plaintiff  cove- 
nanting on  his  part  "that  he  will  keep  the  In- 
terior of  said  building  in  good  repair,  reason- 
able wear  and  tear  alone  excepted."  At  the 
trial  of  the  case  in  the  common  pleas  division 
the  plaintiff  offered  proof  that  the  roof  of  said 
building  was  out  of  repair  to  such  an  extent 
that  it  leaked  very  badly,  causing  the  house 
to  be  frequently  flooded  with  water,  the  plas- 
tering in  several  of  the  rooms  to  fall  off, 
and  the  paper  to  peel  off  from  the  walls, 
thereby  rendering  said  rooms  uninhabitable, 
and  causing  serious  damage  thereto,  and  also 
to  the  furniture  therein,  and  depriving  the 
plaintiff  of  the  use  and  benefit  of  quite  a  large 
part  of  said  hotel,  and  also  necessitating  the 
frequent  repair  of  the  Interior  thereof  by  the 
plaintiff,  rroof  was  also  submitted  that  dur- 
ing the  subsistence  of  Bald  lease  the  plaintiff 
repeatedly  requested  the  defendant  to  repair 
the  roof  and  outside  of  said  building,  so  as 
to  prevent  it  from  leaking;  that  the  defend- 
ant  repeatedly  promised  to  make   such  re- 


pairs, and  that  he  had  on  several  occasions 
made  some  slight  repairs  thereon,  but  that 
they  were  ineffectual  to  stop  the  leaks  from 
which  the  plaintiff  was  suffering.  It  further 
appeared  in  evidence  that  the  roof  and  exte- 
rior of  said  building  was  out  of  repair  at  the 
time  of  the  making  of  said  lease.  The  court 
ruled  that,  in  view  of  the  provisions  In  the 
lease,  the  plaintiff  could  not  recover  for  dam- 
ages to  his  furniture  contained  in  said  build- 
ing, caused  by  the  defendant's  neglect  to 
keep  the  exterior  thereof  in  repair,  but  that 
he  could  recover  for  the  loss  of  the  use  and 
rental  of  such  rooms  In  said  building  as  were 
rendered  untenantable  on  account  of  said  neg- 
lect to  repair,  and  also  for  the  expense  to 
which  he  had  been  put  In  repairing  the  dam- 
ages caused  by  the  Injury  to  the  interior  of 
said  building  through  the  defendant's  neg- 
lect as  aforesaid.  The  jury  found  In  favor  of 
the  plaintiff,  and  awarded  him  damages  in 
the  sum  of  $750.  The  defendant  now  peti- 
tions for  a  new  trial  on  the  grounds  that  the 
verdict  was  against  the  evidence  and  the 
weight  thereof,  and  that  the  court  erred  In 
its  rulings  aforesaid. 

The  only  contention  which  is  urged  at  the 
trial  of  this  petition  on  the  part  of  the  de- 
fendant is  that  the  said  covenant  to  repair 
was  fully  performed  by  him  if  he  maintained 
the  premises  In  the  same  condition  and  form 
as  they  were  when  the  lease  was  given;  or, 
in  other  words,  that,  as  the  exterior  of  the 
building  was  In  bad  repair  when  the  plain- 
tiff hired  it,  the  defendant  was  under  no 
obligation  to  put  it  in  good  repair  during  the 
subsistence  of  said  lease.  The  covenants  to 
repair  in  the  lease  in  question  were  evi- 
dently intended  to  be  reciprocal;  that  is  to 
say,  the  lessor,  In  consideration  of  the  cove- 
nant to  keep  the  Interior  of  the  .premises 
in  good  repair  on  the  part  of  the  lessee, 
covenanted  on  his  part  to  keep  the  exterior 
of  said  premises  In  good  repair.  And  while 
the  covenant  of  the  lessor  may  seem  at  first 
blush  to  be  self-contradictory,  and  therefore 
nugatory,  In  that  It  provides  that  the  lossor 
"shall  not  be  liable  for  any  loss  arising  in 
said  house  by  damage  from  the  weather," 
yet,  taking  both  of  said  covenants  together, 
as  we  are  bound  to  do  In  construing  the  in- 
strument, it  would  be  absurd  to  hold  that 
the  lessor  is  not  equally  bound  to  the  per- 
formance of  the  one  as  is  the  lessee  to  the 
performance  of  the  other.  Indeed,  the  first 
duty  to  repair  is  evidently  on  the  lessor,  as 
it  would  be  idle  and  useless  to  attempt  to 
keep  the  interior  of  the  premises  in  good 
repair  so  long  as  the  exterior  thereof  is  not 
In  a  condition  to  withstand  the  ordinary 
weather  incident  to  our  climate.  Moreover, 
It  Is  a  well-settled  rule,  in  the  construction 
of  covenants  and  other  written  instruments, 
that  where  there  is  doubt  or  ambiguity  the 
construction  should  be  most  favorable  to  the 
party  in  whose  favor  the  covenant  is  made, 
and  most  strongly  against  the  party  impos- 
ing such  covenant  upon  himself.    4  Am.  & 
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Eng.  Enc.  Law,  470,  note,  and  cases  cited. 
Just  what  Is  meant  by  the  proviso  to  the 
lessor's  covenant  aforesaid  It  Is  not  easy  to 
determine.  But  we  think  the  common  pleas 
division,  in  holding  that  It  had  the  effect  to 
exonerate  the  lessor  from  damage  to  the 
furniture  of  the  lessee,  caused  by  the  leaky 
condition  of  the  roof  and  other  parts  of  the 
house,  put  quite  as  favorable  a  construction 
thereon  as  the  defendant  was  entitled  to, 
and  hence  that  he  has  no  reason  to  com- 
plain of  said  ruling. 

That  the  lessor  understood  that  the  duty 
of  keeping  the  exterior  of  said  building  in  re- 
pair was  devolved  upon  him  under  his  said 
covenant  is  clearly  apparent  from  his  re- 
peated promises  aforesaid,  and  also  from 
the  actual  repairs  made  by  him.    As  to  the 
contention  of  counsel  for  the  defendant  that 
the  covenant  to  keep  said  premises  in  good 
repair  Is  fully  performed  by  keeping  the 
same  in  as  good  condition  as  when  leased, 
we  have  to  say  that  if  by  this  he  means 
that  a  landlord  who  lets  a  building  for  the 
purposes  of  a  dwelling  house  or  hotel,  the 
building  at  the  time  being  in  whole  or  in 
part  uninhabitable  by  reason  of  its  being 
out  of  repair,  the  lessor  is  under  no  obliga- 
tion to  put  the  same  In  repair,  so  as  to  make 
It  Inhabitable,  we  do  not  agree  to  such  con- 
tention.   A  dwelling  house  or  hotel  is  pri- 
marily made  for  people  to  live  in,  and  is  in- 
tended to  protect  them  from  the  weather; 
and,  in  order  to  be  habitable  or  tenantable,  it 
must  furnish  such  protection.    And  where 
("'•one  lets  a  house  for  people  to  live  in,  and 
'   Agrees  to  keep  It  in  good  repair,  be  Is  bound 
by  the  dictates  of  common  reason,  as  well 
as  by  those  of  common  law,  to  both  make  it 
and  keep  it  habitable,— that  is,  reasonably 
fit  for  the  occupation  of  a  tenant  of  the  class 
^•which  occupies  It    If  we  allow  the  position 
Taken  by  the  defendant,  as  we  understand  it, 
to  prevail,  the  result  will  practically  be  this: 
That,  as  the  said  hotel  building  was  In  bad 
repair  when  the  plaintiff  hired  it,  the  de- 
fendant was  bound  by  his  said  covenant  to 
keep  it  in  like  bad  repair  during  the  sub- 
sistence of  the  lease;  thus  exactly  reversing 
the   express   terms   thereof.     In   Payne   v. 
Haine,  16  Mees.  ft  W.  543,  which  was  a  case 
where  the  tenant  agreed  to  keep  the  prem- 
ises, and  at  the  expiration  of  the  tenancy  to 
deliver  up  the  same,  in  good  repair,  Parke, 
B.,  in  delivering  the  opinion  of  the  court, 
said:    "If,  at  the  time  of  the  demise,  the 
premises  were  old,  and  in  bad  repair,   the 
lessee  was  bound  to  put  them  In  good  re- 
pair as  old  premises;    for  he  cannot  'keep' 
them   in  good  repair  without  putting  them 
into  it.    He  might  have  contracted  to  keep 
them  in  the  state  in  which  they  were  at  the 
time  of  the  demise.    This  is  a  contract  to 
keep   the   premises  In  good  repair  as  old 
premises,  but  that  cannot  Justify  the  keep- 
ing them  In  bad  repair  because  they  hap- 
pened to  be  In  that  state  when  the  defend- 
ant took  them.    The  cases  all  show  that  the 


age  and  class  of  the  premises  let,  with  their 
general  condition  aa  to  repair,  may  be  esti- 
mated, in  order  to  measure  the  extent  of  the 
repairs  to  be  done.  Thus  a  house  in  Spits- 
fields  may  be  repaired  with  materials  infe- 
rior to  those  requisite  for  repairing  a  man- 
sion in  Orosvenor  square,  but  this  lessee 
cannot  say  he  will  do  no  repairs,  or  leave 
the  premises  In  bad  repair,  because  they 
were  old  and  out  of  repair  when  he  took 
them.  He  was  to  keep  them  in  good  repair; 
and  in  that  state,  with  reference  to  their  age 
and  class,  he  was  to  deliver  them  up  at  the 
end  of  the  term."  To  "keep  in  good  repair," 
says  Rolfe,  B.,  in  the  same  case,  "presup- 
poses the  putting  into  it,  and  means  that 
during  the  whole  term  the  premises  shall 
be  in  good  repair."  See,  also,  Cooke  v.  Chol- 
mondeley,  4  Drew.  326;  Proudfoot  v.  Hart, 
25  Q.  B.  Div.  42.  In  Myers  v.  Burns,  35 
N.  X.  269,  the  landlord  covenanted  to  keep 
the  hotel  and  premises  in  good,  necessary 
repair  at  his  own  expense,  and  he  was  held 
liable  thereunder  to  do  what  was  necessary 
to  enable  the  tenant  to  use  the  premises, 
although  the  defect  had  existed  at  the  com- 
mencement of  the  lease.  See,  also,  White  v. 
Railway  Co.,  17  Hun,  98;  Kelsey  v.  Ward, 
38  N.  Y.  83;  Hexter  v.  Knox,  63  N.  Y.  561; 
Stewart  v.  Lanier  House  Co.,  75  Ga.  582. 
In  Tayl.  Landl.  ft  Ten.  (8th  Ed.)  §  330,  the 
author  says:  "A  general  covenant  to  re- 
pair, when  made  by  the  lessor,  requires  him 
not  only  to  keep  the  premises  in  good  re- 
pair, but  to  put  them  in  that  condition,  al- 
though the  tenant  may  have  entered.  And 
if  he  neglects  to  make  suitable  repairs,  after 
being  thereunto  required  by  the  tenant,  the 
latter  may,  after  waiting  a  reasonable  time, 
make  such  repairs  himself,  and  recover  the 
expense  from  his  landlord;  or  he  may  at 
his  option  leave  the  premises  unrepaired, 
and  recover  any  damages  he  may  have  sus- 
tained from  the  landlord's  default  therein." 
See,  also,  Cohen  v.  Habenlcht,  14  Rich.  Eq. 
31;  Gutteridge  v.  Munyard,  1  Moody  ft  R. 
336;  Harris  v.  Jones,  Id.  173;  Mantz  v.  Gor- 
ing, 4  Blng.  N.  C.  452;  Stanley  v.  Towgood, 
3  Blng.  N.  O.  4;  Wood,  Landl.  ft  Ten.  9  370. 
Petition  for  new  trial  denied,  and  dismissed. 


KEENB  v.  WEEKS  et  aL 

(Supreme  Court  of  Rhode  Island.     Dec.  T, 

1895.) 

Alteration  or  Note  —  Redblivbkt  to  Paybb  — 
Fraudulent  Intent— Recovery. 

1.  Where  a  note  was  delivered  by  the  payee 
to  the  maker  to  purchase  stock,  and  the  maker 
transferred  it.  In  payment  for  stock,  to  one  of 
two  owners  thereof,  who  altered  the  note  by 
reducing  the  rate  of  interest  and  afterwards 
transferred  it  to  the  other  owner,  who  redeliver- 
ed it  to  the  payee  upon  an  agreement  to  rescind 
the  purchase  of  stock,  the  payee  cannot  recover 
on  the  note,  as  against  the  parties  not  consenting 
to  the  alteration. 

2.  The  presumption  of  a  fraudulent  intent 
in  altering  a  note  being  rebutted,  the  holder 
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can  recover,  under  the  common  counts,  the  debt 
for  which  the  note  was  given,  as  against  the 
pai  ties  who  received  the  consideration. 

Action  by  Albert  H.  Keene  against  Weeks 
k  Aldricb.  and  another  on  a  note.  Judg- 
ment against  certain  defendants,  and  in 
favor  of  the  other. 

William  R.  TillinghaBt,  for  plaintiff. 
Cooke  &  Angell,  for  defendants: 

HATTESON;  G.  J.  This  Is  an  action  of 
assumpsit  on  a  promissory  note,  dated  Oc- 
tober 26,  1894,  payable  to  the  order  of  the 
plaintiff,  and  made  by  the  partnership  of 
Weeks  &  Aldricb,  composed  of  John  M. 
Weeks  and  Arthur  M.  Aldricb.  It  Is  in- 
dorsed by  the  copartners,  Weeks  and  Aid- 
rich.  Individually,  and  by  Samuel  W.  Aid- 
rich  who  has  deceased  during  the  pendency 
of  the  suit.  Jury  trial  was  waived  In  the 
common  pleas  division,  and  the  case  was 
thereupon  certified  to  this  division  for  hear- 
ing and  determination.  The  defense  to  the 
suit  is  that  a  material  alteration  was  made 
in  the  note  after  its  delivery,  consisting  In 
a  change  In  the  rate  of  Interest  specified  in 
it  from  10  per  cent  per  annum  to  6  per 
cent,  per  annum.  The  note  was  originally 
given  to  the  plaintiff  by  Weeks  &  Aldricb. 
for  a  loan  to  them  of  (1,000.  November  10, 
l&H,  the  plaintiff  agreed  with  Weeks  to 
purchase  200  shares  of  the  capital  stock  of 
tbe  National  Gas  Generator  Company,  and 
thereupon  Indorsed  and  delivered  the  note 
to  Weeks  to  pay  for  the  stock.  The  note 
was  taken  by  Weeks  &  Aldricb  to  Daggett, 
treasurer  of  the  gas  generator  company,  for 
the  purpose  of  having  him  issue  to  tbe 
plaintiff,  in  exchange  for  it,  200  shares  of 
tbe  stock  of  the  company,  which  had  not 
been  issued  and  was  denominated  treasury 
stock.  Daggett  declined  to  issue  the  stock 
because  the  by-laws  of  tbe  company  did 
not  allow  the  issue  of  treasury  stock  for 
notes,  but  suggested  that  the  200  shares 
could  be  transferred  to  the  plaintiff  from 
stock  which  bad  been  issued  to  members  of 
tbe  corporation.  In  accordance  with  this 
suggestion,  and  with  the  consent  of  Weeks 
k  Aldrleh,  200  shares  of  the  stock  of  the 
company,  which  had  been  issued  previously 
to  Daggett  and  Montfort  were  transferred 
by  them  to  the  plaintiff  in  exchange  for  the 
note,  Daggett,  before  receiving  the  note, 
objected  to  taking  it  because  it  bore  so  high 
a  rate  of  Interest  as  10  per  cent,  and  on 
receiving  it  and,  as  he  testifies,  though  this 
is  denied  by  Weeks,  while  Weeks  &  Aldrleh 
were  standing  by,  and  without  objection 
from  them,  erased  the  10  and  substituted  a 
«  in  place  of  It  so  that  the  rate  of  Interest 
was  changed  from  10  per  cent  to  6  per  cent 
Tbe  note  was  afterwards  turned  over  by 
Daggett  to  Montfort,  and  was  by  him  re- 
delivered to  the  plaintiff,  on  the  voluntary 
rescission  by  Montfort  and  tbe  plaintiff  of 
tbe  contract  for  the  purchase  and  sale  of 
the  stock,  when  it  had  been  ascertained  that 


the  stock  was  worthless,  the  plaintiff  alleg- 
ing that  he  was  Induced  to  make  the  pur- 
chase by  the  fraudulent  representations  of 
Weeks  concerning  the  company  and  its  af- 
fairs. 

The  plaintiff  does  not  dispute  the  proposi- 
tion that  a  material  alteration  of  a  note  by 
a  holder,  without  the  consent  of  the  parties 
to  it  will  avoid  the  note,  but  be  maintains 
that  if  the  alteration  be  made  by  a  stranger 
It  will  not  have  that  effect;  and  he  further 
maintains  that  In  the  present  case,  Dag- 
gett by  whom  the  alteration  was  made,  Is 
to  be  regarded,  as  to  the  plaintiff,  as  a 
stranger.  We  do  not  think  that  this  last 
claim  can  be  sustained.  By  the  Indorsement 
and  delivery  of  the  note  by  the  plaintiff  to 
Weeks,  and  through  him  to  Daggett  In  ex- 
change for  the  stock,  the  title  to  the  note 
was  vested  in  Daggett  who  became  the 
holder  and  legal  owner  of  it  though,  to  the 
extent  to  which  Montfort  was  the  owner 
of  the  stock  transferred  to  the  plaintiff, 
Daggett  doubtless  held  it  as  a  trustee  for 
Montfort  Having  thus  the  legal  title  to  the 
note,  the  change  by  him  in  the  rate  of  inter- 
est, the  change  being  a  material  alteration, 
extinguished  the  liability  of  all  parties  to 
It  who  did  not  consent  to  the  alteration. 
When  it  subsequently  passed  to  Montfort 
he  took  It  subject  to  the  infirmity  resulting 
from  the  alteration,  as  the  successor  in  title 
to  Daggett;  and  the  plaintiff,  likewise,  on 
Its  redelivery  to  him  by  Montfort  took  It 
subject  to  the  same  Infirmity,  as  tbe  succes- 
sor in  title  of  Montfort  The  voluntary  re- 
scission of  the  contract  by  Montfort  and  the 
plaintiff,  for  the  alleged  fraudulent  repre- 
sentations of  Weeks,  could  not  revivify  the 
liability  of  parties  to  the  note  whose  lia- 
bility had  been  extinguished  by  its  previous 
alteration;  and  as  there  thus  existed  be- 
tween Daggett  and  the  plaintiff  tbe  relation 
of  privity  in  title,  there  is  no  ground  for 
holding  Daggett  to  be  a  stranger  as  to  tbe 
plaintiff. 

The  evidence  does  not  show  that  Daggett 
had  any  fraudulent  purpose  in  changing  the 
rate  of  interest  specified  in  the  note,  or  that 
there  was  any  other  motive  for  It  than  his 
scruples  against  receiving  what  might  be 
regarded  as  an  excessive  Interest.  The 
fact  that  the  change  was  to  a  lower  rate 
than  that  specified,  and  consequently  was 
against  his  interest  as  a  holder  of  the  note, 
and  to  the  advantage  of  the  parties  liable  on 
It,  in  the  absence  of  any  other  fact  rebuts 
the  presumption  of  a  fraudulent  Intent 
which  otherwise,  perhaps,  would  arise  from 
the  alteration.  Whltmer  v.  Frye,  10  Mo. 
349;  Wheelock  v.  Freeman,  13  Pick.  165; 
Robinson  v.  Reed,  46  Iowa,  219.  The  pre- 
sumption of  a  fraudulent  intent  being  re- 
butted, the  plaintiff  can  recover,  under  the 
common  counts  in  the  declaration,  the  debt 
for  which  the  note  was  given,  as  against  the 
parties  who  received  the  consideration. 
Booth  v.  Powers,  56  N.  Y.  22,  31;  Clute  v. 
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Small,  17  Wend.  238;  Meyer  v.  Huncke,  66 
N.  Y.  412,  417;  Hiint  v.  Gray,  35  N.  J.  Law, 
227,  234;  Matteson  v.  Ellsworth,  33  Wis. 
488;  Bank  v.  Shaffer,  0  Neb.  1,  6,  1  N.  W. 
980;  2  Daniel,  Neg.  Inst  St  1411,  1413. 
There  Is  no  claim  that  Samuel  W.  Aldricb 
ever  assented  to  the  change  In  the  note  or 
ratified  the  change  alter  it  was  made,  nor 
that  he  received  any  part  of  the  considera- 
tion for  which  the  note  was  given;  and  we 
think,  therefore,  that  there  can  be  no  recov- 
ery as  against  his  administratrix.  But  we 
think  the  plaintiff  is  entitled  to  recover,  un- 
der the  money  counts,  from  Weeks  &  Aid- 
rich  the  money  which  they  received.  Judg- 
ment may  be  entered  for  the  administratrix 
of  Samuel  W.  Aldricb.  for  costs,  and  Judg- 
ment for  the  plaintiff  against  the  defend- 
ants Weeks  &  Aldrlch  for  the  amount  of 
the  loan  to  them,  with  Interest  and  costs. 


In  re  CONDEMNATION  OF  CERTAIN 
LAND  FOR  NEW  STATE  HOUSED 

(Supreme  Court  of  Rhode  Island.     Nov.  23, 
1895.) 

Eminbht  Domain— Proceedings  bt  State— Con- 
stitutional Law— Jort  Trial 

1.  The  legislature  has  power  to  give  the 
state  a  right  to  jury  trial  in  proceedings  to  con- 
demn land  for  state  purposes. 

2.  Pub.  Laws,  c.  1201,  creates  a  board  of 
commissioners  with  power  to  acquire  a  site  for 
a  state  house,  and  "all  the  powers  of  condemna- 
tion conferred  upon  townr*  by  Pub.  Laws,  c. 
285,  for  the  acquisition  of  a  water  supply,  and, 
in  section  2,  provides  that,  in  acquiring  the 
land,  "said  board"  shall  "proceed  in  all  matters 
*  *  *  as  provided  in  said  chapter  285  in  the 
case  of  land  taken  under  its  provisions,  and 
owners  of  land  so  taken  shall  have  the  same 
rights  of  appeal  from  the  awards  of  'said  board,' 
and  rights  of  jury  trial  thereon,  as  are  secured 
to  owners  of  land"  taken  under  chapter  285. 
The  right  of  jury  trial  referred  to  in  chapter  285, 
§  5,  is  on  objection  to  the  award  of  the  board 
of  appraisal  commissioners,  and  an  award  by 
such  commissioners  was  necessarily  made  in  the 
proceedings  under  chapter  1201.  Held,  that 
since  the  board  of  state  house  commissioners 
has  no  power  to  make  awards  to  landowners, 
the  words  "said  board,"  as  last  used  in  chapter 
1201,  though  grammatically  referring  to  the 
board  of  state  house  commissioners,  must  be 
construed  to  refer  to  the  board  of  appraisal  com- 
missioners. 

3.  Chapter  285,  as  amended  by  Pub.  Laws, 
c.  1224,  snbc.  2,  S  4,  provides  that,  on  the  open- 
ing of  the  report  of  the  appraisal  commissioners 
provided  for  therein,  and  who  necessarily  made 
report  in  proceedings  under  chapter  1201,  "any 
person  or  party  aggrieved  by  any  award  of  dam- 
ages by  the  said  commissioners  may  claim  a 
jury  trial  upon  any  item  of  damage."  Held, 
that  the  mention  of  the  "owners  of  land,"  in 
chnpter  1201,  was  an  implied  exclusion  of  any 
right  on  the  part  of  the  state  to  a  jury  trial. 

4.  Since  the  statutes  relating  to  condemna- 
tion of  land  in  force  prior  to  the  adoption  of 
Const,  art.  1,  8  15,  providing  that  "the  right  of 
jury  trial  shall  remain  inviolate,"  did  not  uni- 
formly give  both  parties  the  right  to  a  jury 
trial,  nut  in  many  cases  gave  it  to  the  landown- 
ers only,  the  state  cannot  claim  a  jury  trial,  as  a 
constitutional  right  in  proceedings  under  Pub. 
Laws,  c.  1201,  to  condemn  land  for  a  Btate  house. 
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5.  Const,  U.  S.  Amend.  7,  relating  to  the 
right  of  jury  trial,  is  a  limitation  on  the  power 
of  the  federal  government,  and  does  not  apply 
to  state  legislation. 

Proceeding  by  the  board  of  state  house 
commissioners  to  condemn  land  for  a  state 
house.  A  claim  by  petitioners  for  a  Jury 
trial  was  dismissed  on  motions  of  Warren 
R.  Perce  and  others,  landowners,  and  the 
commissioners'  petition  for  a  new  trial  of 
said  motions.    Dismissed  .and  remanded. 

Edward  C  Dubois,  Atty.  Gen.,  and  Arnold 
Green,   for   the    State.    Warren   R.    Perce, 
pro  se,  and  for  Abby  F.  Sessions  and  others.  | 
James  M,  Ripley,  for  Anne  B.  F.  Woods  and  I 
others.    James,  William  R.  &  Theodore  F.  ' 
TUhhghast,  for  Elizabeth  Francis  and  oth- 
ers.   Amasa  M.  Eaton,  for  Richmond  VialL 

ROGERS,  J.     This  Is  a  petition   by   the 
board  of  state  house  commissioners,  for  and 
iu  behalf  of  the  state,  for  a  new  trial  of  mo-  I 
tions  to  dismiss  the  state's  claims  for  jury  1 
trials  upon  damages  awarded  the  owners  of 
land  by  appraisal  commissioners  In  certain  ' 
condemnation  proceedings. 

A  tract  of  land  in  the  city  of  Providence 
was  condemned  as  a  Bite  for  the  proposed 
new  state  house,  under  the  provisions  of 
Pub.  Laws  R.  I.  c.  1201,  passed  May  24,  1893, 
entitled  "An  act  to  provide  for  the  creation 
of  a  board  of  state  house  commissioners,  to 
define  their  duties  and  to  provide  for  the  Is- 
suance of  the  bonds  of  the  state  to  an  amount 
not  exceeding  $1,500,000."  Section  1  of  said 
chapter  provided  tbat  certain  persons  there- 
in named  "are,"  hi  the  language  of  the  act, 
"hereby  constituted  a  board  of  state  house 
commissioners,  who  shall  perform  the  duties 
specified  in  this  act;  they  shall  hold  office 
for  a  sufficient  time  to  accomplish  the  pur- 
poses of  this  act,  and  shall  serve  without 
compensation.  Any  vacancies  In  said  board 
shall  be  filled  by  the  governor,  with  the  con- 
sent of  the  senate.  Five  members  of  the 
commission  shall  constitute  a  quorum."  Sec- 
tion 2  of  said  chapter  Is  as  follows:  "Said 
board  shall  at  once  proceed  to  select  and  ac- 
quire a  site  for  a  new  state  house,  either 
under  the  provisions  of  chapter  913  of  the 
Public  Laws  or  by  purchase  or  by  condemna- 
tion, as  said  board  may  determine,  and  to 
erect  thereon  a  new  state  house  substantial- 
ly in  accordance  with  the  plan  accompanying 
the  report  of  the  state  house  commission 
made  to  the  general  assembly  at  its  January 
session,  1892,  and  recommended  by  said  com- 
mission. The  said  site  shall  be  acquired  In 
the  name  of  the  state  of  Rhode  Island,  and 
for  the  purpose  of  acquiring  land  by  con- 
demnation for  said  site  said  board  is  hereby 
given  all  the  powers  of  condemnation  con- 
ferred upon  towns  in  certain  cases  for  the 
purpose  of  taking  land  and  property  for  a 
water  supply  by  chapter  285  of  the  Public 
Laws;  and  in  case  said  board  shall  so  take 
,  any  land  for  the  purposes  of  this  act,  It  shall 
proceed  hi  all  matters  in  relation  to  such  land 
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as  provided  in  said  chapter  285  in  the  case 
of  land  taken  under  its  provisions;  and  own- 
erg  of  land  so  taken  shall  have  the  same 
rights  of  appeal  from  the  awards  of  said 
board,  and  rights  of  Jury  trial  thereon,  as 
are  secured  to  owners  of  land  taken  under 
the  provisions  of  said  chapter  285  by  its  pro- 
visions." The  subsequent  provisions  of  said 
chapter  1201  authorized  the  board  of  state 
house  commissioners  to  make,  on  behalf  of 
the  state,  all  contracts  for  the  construction 
of  said  state  house,  and  the  furnishing  there- 
of, and  for  grading  and  putting  into  suitable 
condition  the  grounds  surrounding  the  same, 
and  provided  how  it  should  be  done,  and  how 
the  money  to  meet  the  expenses  Incurred  un- 
der said  chapter  1201  should  be  raised,  and 
now  the  bills  .audited  by  said  board  of  state 
bouse  commissioners  were  to  be  paid.  Said 
chapter  285  provided  when  and  under  what 
circumstances  certain  towns,  persons,  or  cor- 
porations, for  the  purpose  of  supplying  towns 
with  water,  may  take,  condemn,  hold,  use, 
and  permanently  appropriate  any  land,  wa- 
ter, rights  of  water  and  of  way,  necessary 
and  proper  to  be  used  in  furnishing  or  en- 
larging any  such  water  supply;  and  it  also 
provided  for  the  methods  of  procedure  there- 
for, which  included  the  filing,  in  the  clerk's 
office  of  the  common  pleas  division  of  the 
supreme  court  in  the  county  where  the  land 
to  be  taken  was  located,  of  a  certificate  of 
taking  the  property,  estate,  or  right  of  prop- 
erty described  therein,  with  a  list  of  the  own- 
ers thereof,  and  the  appointment  by  said 
common  pleas  division,  after  due  notice,  of 
three  suitable  persons  to  be  commissioners 
to  appraise  the  damages  sustained  by  any 
person  -whose  property,  estate,  or  rights  of 
property  shall  have  been  taken,  and  how  said 
commissioners  were  to  proceed,  and  for  the 
payment  for  the  land  so  taken.  Section  6 
of  chapter  285,  as  amended  by  section  4,  subc. 
2,  c  1224,  Pub.  Laws  E.  I.,  reads  as  follows: 
"Upon  the  payment  of  the  fees  provided  in 
the  preceding  section,  the  clerk  of  the  said 
common  pleas  division  of  the  supreme  court 
thall  open  the  report  of  the  said  commission- 
ers, and  the  same  may  be  examined  by  any 
person  interested  therein,  and  any  person  or 
party  aggrieved  by  any  award  of  damages 
by  the  said  commissioners  may  claim  a  Jury 
trial  upon  any  item  of  damages  thereby 
awarded,  and  may  file  his  claim  for  such 
trial  at  any  time  within  three  months  from 
the  opening  of  such  report;  and  such  claim 
aball  stand  for  trial  by  jury  upon  a  proper 
issue  based  upon  such  claim,  as  other  cases 
upon  the  docket  of  such  court,  and  shall  be 
tried  therein  in  every  respect  as  other  cases 
are  there  tried,  including  the  right  to  except 
to  rulings  and  to  apply  for  new  trials  for 
cause;  and  execution  may  be  awarded  there- 
on as  In  other  cases;  but  if  the  party  claim- 
ing the  Jury  trial  shall  not  therein  obtain  an 
award  for  damages  more  favorable  to  him 
than  that  given  by  the  commissioners,  he 
shall  pay.  costs  to  the  adverse  party." 
v.33A.no.9— 29 


Within  three  months  from  tbe  opening  of 
the  report  made  by  the  commissioners  of  ap- 
praisal duly  appointed  In  the  proceedings  to 
condemn  tbe  state  house  site,  the  board  of 
state  house  commissioners  for  and  in  behalf 
of  the  state  claimed  jury  trials  upon  various 
ltoms  of  damage  thereby  awarded,  whereupon, 
upon  motion  of  the  persons  that  at  the  time 
of  the  condemnation  had  owned  tbe  land  so 
taken,  and  to  whom  the  awards  for  damages 
appealed  from  by  the  state  had  been  made, 
the  claims  of  the  state  for  jury  trials  were 
dismissed  by  tbe  common  pleas  division;  and 
the  matter  comes  before  us  on  the  state's  pett- 
don  for  a  new  trial  of  that  motion,  the  ques- 
tion Involved  being  whether  the  state,  under 
said  acts,  Is  entitled  to  jury  trials  as  claimed. 

The  state,  through  its  board  of  state  house 
commissioners,  contends  that  it  is  a  party  ag- 
grieved by  the  award  of  the  appraisal  com- 
missioners, and  that  said  chapter  285,  §  6,  and 
every  part  of  said  section  6,  applies  to  the 
proceedings  to  condemn  land  for  a  state  house 
site,  and,  therefore,  that  the  state  by  express 
legislation  bas  the  right  to  claim  jury  trials, 
Tbe  landowners  deny,  on  various  grounds,  such 
right,  and,  among  others,  contend  that  the 
words  "said  board,"  when  last  used  In  chap- 
ter 1201,  §  2,  refer  to  the  appraisal  commis- 
sioners provided  for  in  chapter  285,  and  not  ts 
the  board  of  state  house  commissioners;  and 
that  the  right  to  claim  a  jury  trial  Is  given 
only  to  the  owners  of  land  taken,  and  not  ts 
the  state.  We  think  the  words  "any  person 
or  party  aggrieved,"  contained  In  chapter  285, 
t  6,  are  broad  enough  to  Include  the.  state,  and 
that  the  board  of  state  house  commissioners 
would  have  power  to  act  for  and  In  behalf  of 
the  state  In  claiming  a  jury  trial  if  the  legisla- 
tion relating  to  condemning  land  for  a  state 
house  site  intended  to  confer  upon  the  state 
the  right  of  trial  by  jury,  and  that  Intent  can 
be  ascertained  by  legal  construction.  We  see 
no  inherent  dltflculty  or  Impropriety  in  the 
lawmaking  power  granting  a  jury  trial  to  the 
state  In  condemnation  proceedings  if  dissatis- 
fied with  an  award  of  the  appraisal  commis- 
sioners. A  state  may  sue  in  its  own  <rourta, 
but  It  cannot  be  sued  therein  unless  there  is 
some  statute  giving  the  court  Jurisdiction  lm 
express  terms.  23  Am.  &  Eng.  Enc.  Law,  80. 
note  1,  and  cases  cited.  The  state  is  continu- 
ally suing  in  its  own  courts,  and  recognizances 
running  to  the  state  are  being  constantly  sued 
there  in  tbe  name  and  for  tbe  benefit  of  the 
state.  The  official  bonds  required  of  certain 
officers,  such  as  general  treasurer,  state  audi- 
tor, warden  of  state  prison,  etc.,  are  made  to 
the  state,  and  would  be  suable  in  its  name  In 
tbe  state  courts.  Though  persons,  to  be  eli- 
gible as  Jurors,  must  be  taxpayers,  and  there- 
fore, in  a  sense,  having  an  Interest  in  the 
state,  yet  such  Interest  would  not  Incapacitate 
jurors  from  sitting  on  a  case  In  which  the 
state  was  a  party,  even  before  May  25,  1895, 
the  date  of  the  passage  of  Pub.  Laws  R.  I. 
c.  1389.  The  state  Is  the  government.  Courts 
are  created  toy  It,  and  judges  and  jurors  hold 


Digitized  by  VjOOQlC 


'460 


ATLANTIC  REPORTER,  Vol.  33. 


(R.  I. 


their  positions  under  It,  and  receive  pay  from 
It  for  their  services.  A  Judge  or  a  Juror  re- 
ceiving pay  for  his  services  from  an  ordinary 
party  would  be  unfitted  to  sit  where  such  party 
was  interested.  Not  so,  however,  in  the  case 
of  the  state,  for  the  relations  of  citizens  to  it, 
be  they  judges  or  jurors,  are  fundamental; 
and,  notwithstanding  such  relations,  the  state, 
as  we  have  seen,  can  sue  in  its  own  courts. 
To  hold  otherwise  would  be  to  paralyze  courts, 
and  to  disintegrate  government  The  conten- 
tion of  the  landowners  that  the  state  could  not 
have  been  granted  the  right  to  claim  a  jury 
trial  in  condemnation  proceedings  seems  to  us 
utterly  untenable. 

But,  while  the  right  to  a  Jury  trial  might 
have  been  granted  to  the  state  by  the  law- 
making power,  the  crucial  question  In  this  case 
Is:  Was  Bueh  right  actually  granted  in  the 
legislation  referred  to?  Was  it  the  intention 
of  the  statute  to  grant  such  right?  For  the 
great  object  of  the  maxims  of  interpretation 
is  to  discover  th«  true  intention  of  the  law. 
The  intention  of  the  makers  of  a  statute  is 
sometimes  to  be  collected  from  the  cause  or 
necessity  of  making  a  statute,  and  at  other 
times  from  the  circumstances.  Whenever  it 
can  be  discovered,  it  ought  to  be  followed 
with  reason  and  discretion  in  the  construction 
of  the  statute,  although  such  construction 
seems  contrary  to  the  letter  of  the  statute. 
The  real  intention,  when  accurately  ascertain- 
ed, will  always  prevail  over  the  literal  sense 
of  terms.  A  thing  which  Is  within  the  in- 
tention of  the  makers  of  a  statute  is  as  much 
within  the  statute  as  if  it  were  within  the 
letter,  and  a  thing  which  is  within  the  letter 
of  a  statute  Is  not  within  the  statute,  unless 
it  is  within  the  intention  of  the  makers. 
Bac.  Abr.  "Statute,"  I.,  H  5,  10;  1  Kent, 
Comm.  461,  4G8;  People  v.  Utlca  Ins.  Co.,  16 
Johns.  358,  381;  Holmes  v.  Carley,  31  N.  X. 
289,  200.  In  the  words  of  Chief  Justice  Dur- 
fee  In  Dawley  v.  Probate  Court,  16  R.  I.  696, 
19  Atl.  248:  "We  always  like,  in  construing 
a.  statute,  to  take  the  words  literally,  assum- 
ing that  the  general  assembly  have  chosen 
such  as  readily  express  their  Intent.  This 
cannot  always  be  done,  for  It  sometimes  hap- 
pens that  words  have  been  used  that  taken 
literally,  are  inconsistent  with  the  predomi- 
nating purpose.  The  cases  are  numerous  in 
which  the  literal  meaning  of  words  and  phras- 
es has  been  restrained  or  extended  by  con- 
struction to  suit  the  legislative  intent."  See, 
also,  State  v.  Perry.  18  R.  I.  —  (Index  MM, 
40),  27  Atl.  606.  The  object  or  purpose  of 
chapter  1201  was  to  enable  the  state  to  ac- 
quire land  for  a  site,  and  to  erect  thereon  a 
state  house.  The  land  might  be  acquired  in 
various  ways,  and  one  was  by  condemnation. 
Chapter  1201,  instead  of  stating  at  length,  in 
language  to  be  found  within  its  own  limits, 
the  manner  of  proceeding  in  condemning  a 
state  house  site,  adopted  certain  provisions 
of  chapter  283  by  brief  reference  thereto,  and 
therein  arises  the  ambiguity  which  the  court 
is  called  upon  to  construe.     Such  a  method  of 


drafting  acts  Is  objectionable,  and  in  regard 
to  the  state  house  legislation  the  language  as 
well  as  the  method  Is  lacking  in  precision. 
The  provisions  of  chapter  285,  adopted  by  chap- 
ter 1201  are  not  clearly  defined,  for  no   sec- 
tions or  parts  of  sections  are  referred  to  by 
their  numbers,  but  only  by  descriptions   of 
their  matter,  and  we  have  to  look  to  chapter 
1201  for  the  limitations  of  adoption  of  parts 
of  chapter  285.     If  chapter  1201,  §  2,  had  con- 
cluded with  these  words  found  therein,    viz.: 
"And  In  case  said  board  shall  so  take    any 
land  for  the  purposes  of  this  act,  it  snail  pro- 
ceed in  all  matters  in  relation  to  such  land 
as  provided  in  said  chapter  285  in  the   case 
of    land    taken    under    its    provisions," — we 
should  have  found  little,  if  any,  difficulty  in 
saying  that  the  lawmakers  intended   to  give 
to  the  state,  as  well  as  to  the  landowners, 
the  right  of  trial  by  Jury,  as  provided  for  in 
chapter  285,  g  6,  if  aggrieved  by  the  award  of 
the   appraisal   commissioners.      But    chapter 
1201,  {  2,  did  not  conclude  with  the   words 
Just  quoted,  but  continued  on  as  follows,  viz.: 
"And  owners  of  land  so  taken  shall  have  the 
same  rights  of  appeal  from  the  awards    of 
said  board,  and  rights  of  Jury  trial  thereon, 
as  are  secured  to  owners  of  land  taken  under 
the  provisions  of  said  chapter  285  by  Its  pro- 
visions."   If  these  words  last  above  quoted 
refer  to  a  jury  trial  for  the  landowners  on 
appeal  from  the  award  of  the  appraisal  com- 
missioners, then  the  query  arises  as  to  how 
broad  a  construction  the  lawmakers  put  upon 
the  words  of  chapter  1201,  f  2,  referring  to 
chapter  283;   for  if  the  provisions  of  chapter 
2S5,  g  6,  adopted  by  chapter  1201,  gave  both 
sides  to  the  condemnation  proceedings  a  Jury 
trial,  what  necessity  would  there  be  for  chap 
ter  1201,  {  2,  giving  the  landowners  alone  a 
jury  trial  In  express  terms,  and  why  express- 
ly refer  to  chapter  283  In  such  a  limited  gift? 
The  state  house  commissioners  insist  that  th  • 
words  of  chapter  1201,  f  2,  last  above  qnoted. 
refer  to  awards  made  by  themselves,  1.  e.  by 
said    board    of    state    house    commissioners: 
whereas  the  landowners  contend  that  they  re- 
fer to  the  awards  of  the  appraisal  commis- 
sioners.    Taking  the   words    "said    board." 
when  last  used  in  chapter  1201,  §  2,  according 
to   their  strict   technical   meaning,    and    the 
grammatical  construction  ef  the  sentence  con- 
taining them,  they  refer  to  the  board  of  state 
house  commissioners,  for  the  same  words  are 
used  five  times  In  said  section,  and  the  first 
four  times  they  were  unquestionably  Intend- 
ed by  the  lawmakers  to  refer  to  said  board 
of  state   house   commissioners.     But    If    the 
words  "said  board,"  when  last  used  in  chap- 
ter 1201,  g  2,  are  construed  to  mean  the  board 
of  state  house  commissioners,  all  conceivable 
meaning  of  the  words  is  taken  away,  for  that 
board  has  no  power  to  make  awards   to   the 
landowners;   and  It  Is,   moreover,   represent- 
ing the  state  adversely  to  the  landowners. 
Immediately    preceding    the    words     "said 
board,"  when  last  used  in  chapter  1201,  §  2, 
and  subsequent  to  the  use  of  the  same  words 
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when  next  thereinbefore  used  in  said  section, 
there  is  a  reference  to  said  chapter  286;  and 
another  reference  to  the  same  chapter  also 
immediately  follows  the  words  "said  board," 
when  last  used  in  said  chapter  1201,  §  2,  in 
referring  to  the  kind  of  appeal  and  Jury  trial 
intended.  An  examination  of  chapter  285,  i 
6,  discloses  that  the  appeal  therein  referred 
to  is  an  appeal  from  the  award  of  the  ap- 
praisal commissioners;  and,  as  appraisal  com- 
missioners must  necessarily  be  appointed  in 
the  condemnation  of  said  state  house  site,  it 
seems  to  ns  that  the  legislators  intended  that 
the  words  "said  board,"  when  last  used  in 
chapter  1201,  8  2,  should  refer  to  the  ap- 
praisal commissioners,  and  not  to  the  state 
boose  commissioners.  It  is  true  that  no- 
where in  said  chapter  285  are  the  appraisal 
commissioners  called  a  board,  but  it  is  com- 
mon practice  to  speak  of  commissioners  col- 
lectively as  a  board,  and  in  this  manner  we 
think  the  legislators  spoke  of  the  appraisal 
commissioners.  Having,  In  the  body  of  chap- 
ter 1201,  |  2,  given  to  the  owners  of  land  the 
right  to  appeal  from  and  of  Jury  trial  on  the 
award  of  the  appraisal  commissioners,  we 
think  the  lawmakers  did  not  Intend  to  give  it 
to  the  state  also,  for  "inclusio  unius  est  ex- 
clusio  alterius,"  unless,  Indeed,  such  gift  of 
jury  trial  to  the  state  in  condemnation  pro- 
ceedings is  a  constitutional  necessity;  for  it 
seems  to  as  the  paramount  purpose  of  the  leg- 
islation was  to  confer  an  effective  method 
of  condemning  land  for  a  state  house  site, 
and  no  method  not  constitutional  could  be  ef- 
fective. 

Is  there,  then,  any  constitutional  necessity 
for  assuring  a  jury  trial  to  the  state  in  order 
to  make  the  power  to  condemn  complete? 
The  constitution  of  Rhode  Island  (article  1, 
{  15)  provides  as  follows,  viz.:  "The  right  of 
trial  by  Jury  shall  remain  Inviolate."  At  the 
time  of  the  adoption  of  the  constitution  of 
Rhode  Island  in  1842,  did  the  state  possess 
the  right  of  trial  by  jury  in  condemnation  pro- 
ceedings? If  it  did,  then  it  must  remain  in- 
violate. The  only  general  law  relating  to  con- 
demnation of  real  estate,  in  force  in  1842, 
was  "An  act  for  laying  out  highways"  (Pub. 
Una  R.  I.  1822,  p.  280),  by  sections  2  and 
3  of  which  it  was  provided  how  town  councils 
might  lay  out  highways  and  driftways.  Sec- 
tion 4  thereof  provided  that  if  any  person 
through  whose  land  such  highway  or  drift- 
way is  laid  shall  be  aggrieved  by  the  doings 
«f  the  committee  or  town  council  In  laying 
out  such  highway  or  driftway  or  appraising 
the  damage,  as  provided  for  in  the  act,  he 
Khali  have  liberty  to  appeal  to  the  next  court 
of  general  sessions  of  the  peace  to  be  holden 
for  the  county;  but  there  was  no  provision 
for  allowing  a  Jury  trial  to  any  other  party 
to  the  proceedings  under  said  sections  3  and  4. 

Turning  to  private  acts  conferring  power 
of  condemnation,  we  find  that  such  power 
was,  for  a  long  term  of  years  preceding  the 
adoption  of  the  constitution,  conferred  largely, 
if  not  chiefly,  upon  two  classes  of  corpora- 


tions, viz.  railroad  corporations  and  turnpike 
corporations.  In  condemnation  proceedings 
under  railroad  charters,  the  right  of  appeal 
and  trial  by  Jury  from  the  award  of  the  ap- 
praisal commissioners  was  usually,  if  not  al- 
ways, conferred  upon  either  party  aggrieved, 
1.  e.  upon  the  corporation  and  landowners 
alike,  in  clear  and  unmistakable  terms.  In 
condemnation  proceedings  under  turnpike 
charters,  however,  the  right  of  appeal  and 
trial  by  jury  from  the  award  of  the  appraisal 
committee  appointed  in  the  charter,  they  be- 
ing the  equivalent  of  appraisal  commissioners 
appointed  by  the  court  In  the  later  practice, 
was,  in  a  very  large  majority  of  cases,  con- 
ferred only  upon  the  persons  whose  land  was 
taken,  the  ordinary  language  used  In  such 
charters  upon  that  point  being  as  follows, 
viz.:  "That"  certain  persons,  naming  them, 
"be  and  they  hereby  are  appointed  a  com- 
mittee to  locate  and  establish  said  road,  and 
to  agree  with  the  proprietors  if  they  can; 
and  if  not,  to  appraise  the  damages  (if  any) 
that  any  person  or  persons  may  sustain 
through  whose  land  said  road  may  pass;  and 
the  said  committee  shall  make  a  return  of 
their  proceedings  in  laying  out  said  road  and 
appraising  the  damages  aforesaid,  into  the 
clerk's  office  of  the  court  of  common  pleas 
in  the  county  of  Providence,  as  soon  as  con- 
veniently may  be  after  said  appraisement 
shall  have  been  made;  and  if  any  person  or 
persons  shall  be  aggrieved  by  said  appraise- 
ment made  by  said  committee,  he  or  they 
may  apply  to  said  court  of  common  pleas  at 
the  next  term  thereof  after  the  appraisement 
shall  have  been  returned  as  aforesaid,  and 
may  have  the  damages  assessed  by  a  jury  in 
said  court,  and  a  verdict  of  such  Jury  when 
established  by  said  court  shall  be  final;  pro- 
vided always,  that  If  the  report  of  the  com- 
mittee shall  be  confirmed,  or  the  amount  of 
damages  lessened  by  the  jury,  the  person  or 
persons  applying  for  such  jury  trial,  shall 
pay  all  lawful  costs;  and  if  the  amount  of 
damages  shall  be  increased,  the  costs  shall  be 
paid  by  said  corporation."  Foster  Valley 
Turnpike  Co.'s  Charter,  §  15  (R.  I.  Acts  & 
Resolves  June,  1830,  p.  39).  See,  also,  Stone 
Bridge  &  Fall  River  Turnpike  Co.'s  Charter, 
g  3  (Acts  &  Resolves  Jan.,  1838,  p.  74);  Worces- 
ter Turnpike  Co.'s  Charter,  J  3  (Acts  &  Re- 
solves Jan.,  1836,  p.  52);  Woonsocket  Falls 
Turnpike  Co.'s  Charter,  §  3  (Acts  &  Resolves 
Jan.,  1830,  p.  23);  Providence  &  Warren  Turn- 
pike Co.'s  Charter,  §  3  (Acts  and  Resolves 
Jan.,  1827,  p.  7);  and  Pawtucket  &  Provi- 
dence East  Turnpike  Co.'s  Charter,  {  3  (Acts 
&  Resolves  Oct.  25,  1825,  p.  55).  While  the 
language  just  quoted  seems  to  us  to  confer 
the  right  of  trial  by  jury  unquestionably  upon 
the  landowners  merely,  yet  there  are  various 
cases  where  the  intent  so  to  do  is  expressed 
In  still  more  unmistakable  terms.  Thus,  in 
an  amendment  to  the  Providence  &  Norwich 
City  Turnpike  Company's  Charter  (R.  I.  Acts 
&  Resolves  June,  1835,  p.  27),  the  language 
is:    "And  if  any  person  or  persons  shall  be 


Digitized  by  VjOOQlC 


452 


ATLANTIC  REPORTER,  Vol.  33. 


(R.  I. 


aggrieved  by  said  appraisement  made  by  said 
committee,  he,  she  or  they  may  apply  to  the 
court  of  common  pleas  in  the  county  in  which 
his,  her  or  their  estate  lies,  at  the  next  term 
thereof  after  said  appraisement  shall  have 
been  made  as  aforesaid,  and  may  have  the 
damages  assessed  by  a  Jury  in  said  court;" 
and  then  proceeding  on  in  the  same  language 
as  in  the  last  preceding  quotation.  In  an 
amendment  to  the  charter  of  the  Providence 
&  Douglas  Turnpike  Corporation,  S  2  (R.  I. 
Acts  &  Resolves  May,  1822,  p.  41),  the  provision 
as  to  jury  trial  Is  that  "any  proprietor  of  the 
said  land  who  has  not  been  agreed  with  or 
satisfied  as  aforesaid  may  appeal  to  the  next 
court  of  common  pleas  for  the  said  county  of 
Providence,  after  said  report  shall  have  been 
returned  as  aforesaid,  and  have  his  damages 
assessed  by  a  jury  in  Bald  court,"  with  like 
provisions  as  to  costs  as  In  the  other  cases 
hereinbefore  referred  too.  In  the  act  relating 
to  the  turnpike  road  from  Wickford  to  Con- 
necticut, the  right  of  trial  by  jury  Is  limited 
to  the  owners  of  land  who  may  be  aggrieved 
(R.  I.  Acts  &  Resolves  Feb.,  1807,  p.  17);  and, 
In  that  relating  to  the  Smithfield  turnpike 
road,  the  right  of  appeal  and  trial  by  jury 
Is  reserved  alone  to  "said  landholders,"  those 
words  referring  to  the  Individuals  through 
whose  land  the  road  may  pass  (R.  I.  Acts  & 
Resolves  Feb.,  1805,  p.  29).  It  Is  apparent 
that  for  40  years,  at  least,  prior  to  the  adop- 
tion of  the  constitution,  the  party  In  whose  fa- 
vor the  power  of  condemnation  was  exercised 
was  not  uniformly  granted  the  right  of  trial 
by  Jury;  and  this  seems  to  us  to  be  con- 
clusive that  there  Is  no  constitutional  neces- 
sity requiring  such  party  to  have  a  jury  trial. 
The  state  stands  in  no  better  position,  cer- 
tainly, as  to  the  right  of  trial  by  jury,  than 
would  any  other  party  In  whose  favor  con- 
demnation power  is  exercised.  Indeed,  It 
might  be  questioned  if  it  stood  as  well,  for, 
being  the  lawmaking  power,  it  might  be 
urged  with  more  or  less  force  that  it  might, 
through  its  lawmakers,  waive  the  right  of 
Jury  trial,  even  if  It  had  it  constitutionally; 
but  a  consideration  and  determination  of 
that  point  in  the  present  Inquiry  is  not  neces- 
sary. 

Of  course,  the  provision  in  the  constitution 
of  the  United  States  (article  7  of  the  amend- 
ments) as  to  Jury  trial  has  no  relevancy  here; 
for,  even  if  this  case  came  within  the  lan- 
guage of  that  amendment,  It  Is  well  settled 
that  that  amendment,  like  all  the  rest  of  the 
first  10  amendments,  is  intended  solely  as  a 
limitation  on  the  exercise  of  power  by  the 
government  of  the  United  States,  and  is  not 
applicable  to  the  legislation  of  the  states.  In 
re  Liquors  of  Fltzpatrlck,  16  R.  I.  60,  63,  11 
Atl.  773;  State  v.  Brown  &  Sharpe  Man- 
uf  g  Co.,  18  R.  I.  16,  25  Atl.  246,  and  cases 
cited. 

Our  opinion  is  that  said  chapter  1201  con- 
fers no  right  of  jury  trial  upon  the  state  in 
the  condemnation  proceedings  therein  provid- 
ed for,  and  that  the  common  pleas  division 


did  not  err  in  dismissing  the  state's  claim  for 
Jury  trials  thereunder. 

Petitions  for  new  trial  denied  and  dismissed. 
Case  remanded  to  the  common  pleas  division, 
for  further  proceedings. 


MORRISON-JEWELL    FILTRATION    CO. 
v.  LINGANE. 
(Supreme  Court  of  Rhode  Island.     Dec.  14, 
1805.) 
Libel— What  Actionable— Action  bt  Corpora- 
tion—Pleading. 

1.  A  declaration  in  an  action  for  libel  al- 
leged that  the  publication  was  made  when  plain- 
tiff was  trying  to  contract  with  a  city  for  the 
construction  in  it  of  plaintiffs  system  of  filtra- 
tion, and  falsely  stated  that  alum  was  used  in 
plaintiff's  system,  and  that  it  was  doubtful 
whether  water  haying  passed  through  plaintiff's- 
process  was  Healthful.  Held,  that  it  was  suffi- 
cient on  demurrer.     Stiness.  J.,  dissenting. 

2.  A  declaration  alleged  that,  while  plain- 
tiff was  trying  to  contract  with  a  city  for  the 
construction  in  it  of  plaintiff's  system  of  filtra- 
tion, defendant  published  an  article  set  out 
therein,  and  stating,  in  effect,  that  defendant 
had  just  been  informed  by  the  member  of  the 
city  council  who  introduced  the  resolution  for 
the  adoption  of  plaintiff's  system  that  he  was 
led  to  believe  that  he  would  receive  $10,000  If 
he  should  get  the  resolution  through  the  co\m- 
cil,  and  charged  by  proper  innuendo  that  the 
meaning  intended  to  be  conveyed  was  that 
plaintiff  had  offered  a  bribe  to  said  member  to 
procure  the  passage  of  said  resolution,  which 
was  alleged  to  be  false.  Held,  that  it  was  suf- 
ficient on  demurrer. 

3.  A  private  corporation  may  maintain  an 
action  for  libel  for  a  publication  concerning  it 
In  the  trade  or  occupation  in  which  it  is  en- 
gaged. 

Action  by  the  Morrison-Jewell  Filtration 
Company  against  David  F.  Llngane  for  libel. 
On  demurrer  to  the  declaration.    Overruled. 

Edwards  &  Angell,  for  plaintiff.  Wilson  & 
Jenckes,  for  defendant 

MATTBSON,  C.  J.  The  plaintiff  is  a  cor- 
poration engaged  in  the  business  of  building 
works  and  appliances  for  the  filtration  and 
purification  of  water  by  a  system  or  process 
known  as  the  Morrison-Jewell  system  or  pro- 
cess. At  the  time  of  the  publication  by  the 
defendant  complained  of,  it  was  endeavoring 
to  make  a  contract  with  the  city  of  Providence 
for  the  construction  for  the  city  of  its  system 
of  tanks  and  works  for  the  filtration  of  the 
water  used  by  the  city  and  its  Inhabitants. 
The  portions  of  the  article  alleged  to  be  libel- 
ous, set  forth  in  the  first  count  of  the  declara- 
tion, are  as  follows:  "Possible  danger  to 
health  in  the  use  of  alum  in  the  process  of 
filtering  water.  •  •  •  Another  Important 
consideration  in  connection  with  the  Morri- 
son-Jewell system,  which  employs  alum  in  its 
process,  is  the  healthfulness  of  the  water 
after  having  passed  through  the  filtering 
tanks.  Some  very  high  medical  and  chem- 
ical authorities  are  inclined  seriously  to  ques- 
tion the  safety  of  such  water  for  drinking 
purposes;  and  while  there  may,  perhaps,  be 
some  doubt  on  both  sides,  the  fact  that  any 
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doubt  whatever  may  exist  regarding  the 
aealthfulness  of  the  water  is  sufficient  to  em- 
phasize the  necessity  of  caution  and  thorough 
investigation  before  the  city  is  finally  irrev- 
ocably committed  to  the  proposed  system." 
If  the  statements  of  facts  contained  in  these 
extracts  are  true,  we  should  doubt  whether 
they  went  beyond  the  limits  of  proper  news- 
paper comment.  But  the  declaration  avers 
that  they  are  false;  and,  as  the  case  is  be- 
fore us  on  demurrer  which  admits  the  facts 
to  be  as  alleged  in  the  count,  we  must  as- 
sume for  the  present  purpose  that  the  state- 
ments contained  in  the  article  are  false.  As- 
suming them  to  be  false,  we  cannot  doubt 
that  they  are  libelous,  since  the  necessary 
effect  of  them  would  be  to  Injure  the  plain- 
tiff in  its  business,  and  to  embarrass  it  in  its 
negotiations  with  the  city  of  Providence  or 
others  with  whom  it  might  wish  to  contract 
for  the  adoption  of  its  process,  if  not  to  pre- 
vent such  negotiations  altogether.  A  cor- 
poration, though  an  artificial  person,  may 
maintain  an  action  for  libel  for  language 
concerning  it  in  the  trade  or  occupation  In 
which  It  is  engaged.  Ohio  &  M.  By.  Co.  v. 
Press  Pnb.  Co.,  48  Fed.  206;  Insurance  Co. 
v.  Perrine,  23  N.  J.  Law,  402;  Mutual  Be- 
serve  Fund  Life  Ass'n  v.  Spectator  Co.,  50  N. 
X.  Super.  Ct.  460;  Bank  v.  Thompson,  18 
Abb.  Prac.  413;  Omnibus  Co.  v.  Hawkins,  4 
Hurl.  &  X.  146;  Western  Counties  Manure 
Co.  v.  Lawes  Chemical  Manure  Co.,  L.  B.  ft 
Exch.  21& 

The  article  complained  of  In  the  second 
count  is  as  follows:  "Within  twenty-four 
hours,  a  well-known  business  man,  who  for 
many  years  was  a  member  of  the  city  coun- 
cil, has  informed  the  Telegram  that  more  than 
a  year  ago  a  resolution  was  framed  providing 
for  the  Introduction  of  the  Morrison-Jewell 
system  of  filtration.  He  was  intrusted  with 
the  introduction  of  the  resolution,  and  was 
requested,  in  presenting  it  to  the  council,  to 
urge  its  passage.  Before  doing  so,  however, 
be  felt  it  bis  duty  to  look  into  the  matter, 
and  acquaint  himself  with  the  system  and 
the  conditions  of  the  resolution.  This  gen- 
tleman Informs  the  Telegram  that  during  his 
investigations  he  was  led  to  believe  that  he 
would  receive  $10,000  if  he  should  succeed 
in  getting  the  resolution  through  the  city 
council."  The  count,  by  a  proper  innuendo, 
charges  that  the  Intention  of  the  article,  and 
the  meaning  Intended  to  be  conveyed  by  it, 
was  that  a  member  of  the  city  council  of 
Providence  was  offered  ten  thousand  dollars 
by  the  plaintiff  to  secure  the  passage  through 
the  city  council  of  a  resolution  for  the  intro- 
duction of  the  plaintiff's  system  of  filtration 
of  water  into  the  City  of  Providence.  We 
think  the  language  quoted  fairly  susceptible 
"f  the  meaning  attributed  to  it  by  the  in- 
nuendo, and  that,  if  such  should  be  found 
by  a  Jury  to  have  been  the  construction  in- 
tended by  the  defendant,  It  was  clearly  de- 
famatory of  the  plaintiff,  and  therefore  libel- 
i,  us. 


We  do  not  think  that  either  of  the  counts 
Is  bad  for  want  of  a  proper  and  sufficient 
prefatory  statement  or  colloquium,  or  be- 
cause it  seeks  to  enlarge  the  meaning  of  the 
language  complained  of  beyond  its  fair  and 
reasonable  construction.  The  publication 
complained  of  is  not  of  the  class  which  is 
absolutely  privileged,  or,  as  the  defendant 
terms  it,  "privileged  in  law."  As  suggested 
by  the  plaintiff's  counsel,  the  most  that  can 
be  claimed  for  it  is  that  it  is  entitled  to  the 
qualified  privilege  which  is  extended  to  pub- 
lications otherwise  libelous  when  made  from 
the  proper  motives  and  in  circumstances 
which  afford  an  excuse  or  Justification.  Kent 
v.  Bongartz,  15  B.  I.  72,  22  Atl.  1023;  Odgers, 
Bland.  &  L.  *182-*184.  As  such  qualified 
privilege  Is  founded  on  motives  and  circum- 
stances the  existence  of  which  is  negatived 
by  the  declaration,  we  cannot  consider  it  on 
demurrer,  but  must  assume  the  truths  of  the 
allegations  of  the  declaration.  Demurrer 
overruled,  and  case  remitted  to  the  common 
pleas  division  for  further  proceedings. 

ST1NBSS,  J.,  dissents  as  to  the  libelous 
character  of  the  language  complained  of  set 
out  in  the  first  count 


In  re  STATE  HOUSE  COMMISSION. 
(Supreme  Court  of  Rhode  Island.     Oct.  8, 
1885.) 
Board  of  State  House  Commissioners— Presen- 
tation or  Bills  to  the  State  Auditor 
— Dott  or  Auditor. 

1.  The  word  "bills,"  as  used  in  P.  L.  c 
1201,  {  9,  and  chapter  1322,  5  4,  which  direct 
the  state  auditor  to  draw  his  order  for  the  pay- 
ment of  bills  audited  by  the  board  of  state 
house  commissioners,  means  the  itemized  bills 
of  the  original  parties  with  whom  they  were 
contracted,  except  in  the  case  of  incidental  ex- 
penses for  postage,  telegrams,  etc.,  which  may 
be  embraced  in  an  account  by  the  person  paying 
them,  and  be  audited  without  the  production  of 
vouchers. 

2.  Pub.  St.  c.  32,  g  10,  provides  that,  when- 
ever appropriations  shall  be  made  for  the  erec- 
tion or  repairs  of  a  public  building,  the  state 
auditor  shall,  before  drawing  his  order,  re- 
quire satisfactory  proof  that  the  work  has  been 
properly  done.  F.  L.  c.  1201,  g  9,  and  chapter 
1322,  §  4,  direct  the  auditor  to  draw  his  order 
for  the  payment  of  bills  audited  by  the  board  of 
state  house  commissioners.  Held,  that  these 
provisions  do  not  confer  a  joint  authority  upon 
the  commissioners  and  auditor  in  regard  to  the 
bills  referred  to  in  chapters  1201  and  1322,  but 
that  when  an  itemized  bill  of  the  party  with 
whom  it  was  contracted  has  been  audited  by  the 
commissioners,  and  presented  to  the  auditor, 
the  latter  is  bound  to  draw  an  order  for  its  pay- 
ment, unless  he  has  reason  to  believe  that  its 
allowance  was  procured  by  fraud,  mistake,  or 
other  undue  means. 

Reply  to  communication  from  the  governor 
of  the  state  of  Rhode  Island,  requesting  an 
opinion  upon  the  proper  construction  of  certain 
statutory  provisions. 

To  His  Excellency,  Charles  Warren  Llppltt, 
Governor  of  the  State  of  Bhode  Island  and 
Providence  Plantations. 
We  have  received  your  excellency's  corn- 
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munication  requesting  our  opinion  on  the 
points  set  forth  In  a  communication  to  you 
from  the  state  auditor,  Inclosed  for  our  con- 
sideration. 

The  questions  at  issue  turn  upon  the  con- 
struction to  be  given  to  the  following  lan- 
guage, contained  in  P.  L  R.  I.  c.  1201,  §  8: 
"The  amount  received  from  the  sale  of  such 
scrip,  less  any  premium  received  over  and 
above  the  principal  thereof  as  provided  In 
section  8,  or  so  much  thereof  as  may  be  nec- 
essary, Is  hereby  appropriated  for  the  pay- 
ment of  bills  audited  by  said  board,  or  by  a 
committee  thereof  duly  authorized  for  that 
purpose,  and  the  state  auditor  is  hereby  au- 
thorized and  directed  to  draw  his  order  upon 
the  general  treasurer  for  the  payment  of  all 
such  bills  out  of  the  amount  so  received;" 
and  upon  the  construction  to  be  given  to  sim- 
ilar language  contained  in  P.  L.  R.  I.  c.  1322, 
{  4,  as  follows:  "All  moneys  received  by  said 
board  by  virtue  of  the  provisions  of  this  act, 
are  hereby  appropriated  for  the  payment  of 
bills,  audited  by  said  board  or  by  a  commit- 
tee thereof,  duly  constituted  for  that  purpose, 
and  the  state  auditor  shall  draw  his  order 
upon  the  general  treasurer  for  the  payment 
of  such  bills  out  of  the  moneys  so  received." 

The  communication  from  the  auditor  states 
that  it  is  contended  by  the  board  of  state 
house  commissioners  that  he  has  no  authority 
except  to  see  that  the  names  of  the  approv- 
ing officers  of  the  board  are  upon  the  bills 
presented  for  payment,  and  that  it  has  been 
the  practice  of  the  commissioners  to  send  in 
for  payment  bills  of  their  secretary  for  sun- 
dry expenses  paid  to  others,  without  specify- 
ing fully  what  the  expenses  were,  and  with- 
out submitting  vouchers  for  the  payment. 
The  auditor  alleges  that  such  a  practice  is 
contrary  to  the  usages  of  the  auditor's  office, 
and  that,  if  it  is  permitted  and  persisted  in, 
it  will  prevent  his  rendering  an  itemized  re- 
port of  the  expenditures  of  the  state  to  the 
general  assembly.  He  maintains  that  the 
word  "bills."  used  in  the  statutes  in  question, 
for  the  payment  of  which  he  Is  directed  to 
draw  his  orders  on  the  general  treasurer,  re- 
fers to  the  original  bills  of  the  parties  with 
whom  they  are  contracted,  and  not  to  the  bill 
of  a  second  person  who  claims  to  have  paid 
the  original  contractor,  and  presents  a  de- 
mand not  accompanied  by  the  bill  of  the  orig- 
inal party  as  voucher.  The  auditor  refers  to 
Pub.  8t  R.  I.  c.  32,  i  10,  which  provides  that 
whenever  the  general  assembly  shall  make 
any  appropriation  for  the  erection  or  repair 
or  any  public  building,  etc.,  the  auditor  shall 
require  satisfactory  proof  that  the  work  spec- 
ified has  been  faithfully  performed,  accord- 
ing to  the  terms  of  such  appropriation,  before 
the  money  appropriated  shall  be  drawn,  etc., 
and  maintains  that  it  is  within  the  province 
and  authority  of  the  state  auditor  to  inquire 
into  the  several  items  of  expenditure,  in  or- 
der that  he  may  determine  whether  or  not 
they  are  provided  for  by  the  act,  and  that  a 


Joint  authority  is  conferred  upon  the  board 
and  the  auditor  by  the  provisions  of  the  stat- 
utes In  question. 

As  the  statutes  relate  to  the  auditing  and 
payment  of  bills,  and  as  an  intelligent  ex- 
amination and  allowance  of  such  bills  require 
a  detailed  statement  of  the  several  Items  and 
charges  which  go  to  make  them  up,  we  are 
of  the  opinion  that  the  word  "bills"  in  these 
statutes  is  used  in  its  primary  signification 
of  an  account  for  goods  sold,  services  ren- 
dered, or  work  done,  with  the  prices  or  char- 
ges annexed,  though  it  Is  doubtless  applied 
often  in  public  speech  to  the  statement  of  a 
claim  In  gross  as  well  as  by  Items.  More- 
over, unless  the  word  be  construed  to  require 
a  statement  of  items,  the  auditor,  as  he  sug- 
gests, cannot  render  an  Itemized  report  to  the 
general  assembly  of  the  expenditures  incur- 
red, and  the  people  will  have  no  means  of  as- 
certaining for  what  the  moneys  have  been 
expended.  We  do  not  think  that  the  legis- 
lature Intended  such  a  result  when  it  con- 
ferred authority  on  the  commissioners,  or 
their  duly-constituted  committee  to  audit  bills. 
We  are  of  the  opinion,  also,  that  these  stat- 
utes contemplate  the  presentation  of  the 
bills  of  the  original  parties  with  whom  they 
were  contracted  as  the  bills  to  be  audited, 
except  in  the  case  of  small  and  compara- 
tively unimportant  incidental  expenses  incur- 
red by  the  commissioners,— as,  for  instance, 
for  postage,  telegrams,  expressage,  and  the 
like,— for  which  vouchers  would  not  ordina- 
rily be  taken.  Such  incidental  expenses  may 
properly  be  embraced  in  an  account  by  the 
person  paying  them,  and  be  audited  without 
the  production  of  vouchers.  Unless,  then, 
the  bills  presented  to  the  auditor,  as  audited 
by  the  commissioners  or  their  duly-constituted 
committee,  are  itemized  bills  of  the  parties 
with  whom  they  were  contracted,  or  are  ac- 
counts for  Incidental  expenses  of  the  charac- 
ter specified,  we  do  not  think  that  the  stat- 
utes in  question  Impose  upon  the  auditor  the 
duty  of  drawing  his  order  upon  the  general 
treasurer  for  their  payment 

We  do  not  think  that  the  statutes  in  ques- 
tion are  to  be  construed  as  conferring  a  Joint 
authority  upon  the  commissioners  and  the 
auditor.  Chapters  1201  and  1322  are  special 
statutes.  In  the  matters  to  which  they  relate, 
they  exclude  the  operation  of  Pub.  St  c.  32, 
i  10.  When  a  bill  is  presented  to  the  auditor 
in  the  form  contemplated  by  the  statute,  and 
which  has  been  audited  by  the  commission- 
ers or  their  duly-constituted  committee,  he  has 
no  discretion.  It  is  his  duty  to  pay  It,  un- 
less, Indeed,  he  should  have  reason  to  believe 
that  its  allowance  was  procured  by  mistake, 
fraud,  or  other  undue  means. 

ISigned]  CHARLES  MATTESON. 

JOHN  STINESS. 

P.  E.  TILLINGHAST. 

GEORGE  A.  WILBUR. 

HORATIO  ROGERS. 

WM.  W.  DOUGLAS. 
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STURR  v.  WEST  JERSEY  R.  CO. 
(Court  of  Errors  and  Appeals  of  New  Jersey. 
Jane  Term,  1894.) 

Krror  to  supreme  court. 

Action  between  one  Sturr  and  the  West  Jer- 
sey Railroad  Company.  There  was  a  judg- 
ment for  the  latter,  and  the  former  brings  er- 
ror.   Affirmed. 

John  W.  Wartman,  for  plaintiff  ini  error. 
Samuel  H.  Grey,  for  defendant  in  error. 

PER  CURIAM.    The  judgment  in  this  case 

ia  affirmed. 

THE  CHANCELLOR.  THE  CHIEF  JUS- 
TICE, and  DEPUE.  DIXON,  LIPPINCOTT, 
REED,  VAN  SYCKEL,  BOGERT,  BROWN, 
and  SMITH,  JJ.,  for  affirmance.  ABBETT, 
J.,  for  reversal. 


BERRY  t.  STATE  (POTTER,  Prosecutor). 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

June,  1804.) 

Error  to  supreme  court. 

Action  by  the  state,  at  the  prosecution  of 
Anna  M.  Potter,  against  Arthur  E.  Berry. 
There  was  a  judgment  for  the  plaintiff,  and 
defendant  brings  error.     Affirmed. 

For  opinion  of  supreme  court,  see  28  Atl.  668, 
56  N.  J.  Law,  454. 

Ephraim  Cutter,  for  plaintiff  in  error.  Alan 
H.  Strong,  for  defendant  in  error. 

PER  CURIAM.  The  judgment  in  this  case 
is  affirmed,  for  the  reasons  given  by  the  court 
below.     Unanimously  affirmed. 


SUDLER  et  al.  v.  LANKFORD. 

(Court  of  Appeals  of  Maryland.    Dec  12, 1895.) 

Elkctios — Appointment  of  Ballot  Clerks— Man- 
damus— Procedure— Petition. 

1.  Under  Act  1892,  c  701,  and  Act  1890, 
&  538,  8  152,  providing,  in  regard  to  the  ap- 
pointment of  ballot  clerks,  that,  if  the  super- 
visors cannot  "agree"  upon  the  appointment  of 
any  clerk,  then  the  supervisor  representing  the 
party  entitled  to  be  represented  by  the  clerk 
to  be  appointed  shall  present  three  names,  from 
which  the  other  supervisors  shall  select  a  clerk, 
a  majority  of  the  supervisors  have  not  power, 
against  the  will  of  the  supervisor  representing 
the  party  to  be  represented  by  the  ballot  clerk, 
to  appoint  a  person  belonging  to  such  party, 
but  one  of  the  three  whose  names  are  present- 
ed by  the  supervisor  representing  the  party 
must  be  selected. 

2.  Where  the  statute  requires  an  answer 
in  mandamus  to  be  filed  by  defendant,  setting 
forth  his  defenses,  and,  on  his  failure  to  do  so, 
requiring  the  petitioner  to  produce  proof  show- 
ing his  right  to  the  writ,  the  court  cannot 
prant  the  writ,  where  the  petition  is  heard  on 
ilomurrer,  without  proof  by  petitioner  of  his 
right  thereto. 

3.  Where  the  statute  requires  ballot  clerks 
to  be  electors  and  residents  of  their  respective 
districts,  a  petition  by  one  supervisor  to  compel 
th»  others  to  appoint  as  clerk,  to  represent  nis 
party,  one  of  certain  persons,  must  allege  that 
they  have  the  statutory  qualifications. 

Appeal  from  circuit  court,  Somerset  county. 
Petition  for  writ  of  mandamus  by  Benja- 
min F.  Lankford  against  Albert  Sudler  and 


another.     From  a  Judgment  for  petitioner,  de- 
fendants appeal.     Reversed. 

Argued  before  ROBINSON,  C.  J.,  and  BRY- 
AN, McSHERRY,  BRISCOE,  ROBERTS, 
and  BOYD,  JJ. 

I.  W.  Miles,  for  appellants.  E.  H.  Cans, 
for  appellee. 

ROBINSON,  C.  J.  The  board  of  supervis- 
ors of  election  for  Somerset  county  Is  com- 
posed of  two  Democrats  and  one  Republican. 
The  Republican  supervisor  presented  the 
name  of  a  Republican  for  ballot  clerk  in  each 
of  the  election  districts  of  said  county,  all  of 
whom  were  rejected  by  the  two  Democratic 
supervisors.  The  Republican  supervisor  then 
submitted  the  names  of  three  persons  for  Re- 
publican ballot  clerk  in  each  district,  from 
whom  the  Democratic  supervisors  should  se- 
lect one  from  each  district.  '  The  Democratic 
supervisors  refused  to  select  from  these 
names,  but  appointed  a  Republican  ballot 
clerk  in  each  election  district,  of  their  own  se- 
lection, and  who  was  not  one  of  the  three 
names  submitted  to  them  by  the  Republican 
supervisor.  This  is  an  application  for  a  man- 
damus to  compel  the  two  Democratic  super- 
visors to  select  one  of  the  three  persons  sub- 
mitted by  the  Republican  supervisor  as  ballot 
clerks  for  each  election  district  of  the  county. 
It  is  contended  on  behalf  of  the  Democratic 
supervisors  that,  inasmuch  as  they  constitute 
a  majority  of  the  board,  they  have  the  right, 
by  reason  of  that  majority,  to  appoint  any 
person  as  Republican  ballot  clerk  whom  they 
may  see  proper  to  appoint,  provided  the  per- 
son so  appointed  Is  a  Republican,  and  a  resi- 
dent of  the  election  district.  The  appellee 
claims  that,  in  the  event  of  all  the  supervis- 
ors not  being  able  to  agree  as  to  the  appoint- 
ment of  a  Republican  ballot  clerk,  he,  as  Re- 
publican supervisor,  has  the  right  to  submit 
the  names  of  three  eligible  Republicans  for 
ballot  clerk,  and  that  the  Democratic  super- 
visors are  obliged,  by  the  terms  of  the  stat- 
ute, to  select  one  of  the  three  names  thus 
submitted. 

The  question  turns  entirely  upon  the  con- 
struction of  Act  1890,  c.  538,  §  152,  and 
Act  1892,  c.  701.  This  latter  act  provides 
that  the  governor  shall  biennially  appoint, 
with  the  consent  of  the  senate,  in  each  coun- 
ty, three  supervisors  of  election,  two  of  whom 
shall  always  be  selected  from  the  two  lead- 
ing political  parties  of  the  state,— one  from 
each  of  said  parties.  Under  this  act  the  prac- 
tice has  been  to  appoint  two  Democrats  and 
one  Republican  supervisor.  The  act  then  pro- 
vides that  it  shall  be  the  duty  of  these  su- 
pervisors to  appoint  three  persons  for  each 
election  district  of  the  county,  who  are  resi- 
dents and  voters  of  such  election  districts,  as 
judges  of  election;  and  in  making  these  ap- 
pointments they  are  t«  select  at  least  one  of 
said  judges  for  each  district  from  among 
those  of  the  leading  political  parties  different 
from  themselves  or  a  majority  of  themselves. 
In  other  words,  if  the  majority  of  the  board 


Digitized  by  VjOOQlC 


4t>6 


ATLANTIC  REPORTER,  Vol.  33. 


(Md. 


of  supervisors  are  Democrats,  they  must  ap- 
point one  judge  who  Is  a  Republican.  And 
this  is  all  the  law  requires  as  to  the  appoint- 
ment of  judges  of  election.  Now,  it  Is  well  set- 
tled that  where  appointments  are  to  be  made 
by  any  public  board,  and  the  method  Is  specif- 
ically pointed  out  for  the  exercise  of  the 
power,  the  majority  rule  governs.  And  there- 
fore judges  of  election  for  the  counties  may 
be,  under  the  statute,  appointed  by  a  majority 
vote.  When,  however,  the  law  comes  to  pro- 
vide for  the  appointment  of  ballot  clerks  and 
other  officers  of  election,  a  different  mode  of 
appointment  is  prescribed.  The  act  does  not 
say  simply  that  they  shall  be  appointed  by 
the  board  of  supervisors,  as  It  did  In  the  ap- 
pointment of  judges  of  election,  but  provides 
In  express  terms  that  the  ballot  clerks  or  oth- 
er officials  shall  be  appointed  as  provided  by 
section  152,  c.  538,  Act  1890.  Now,  this  sec- 
tion provides  that  the  board  of  supervisors 
shall  appoint  two  ballot  clerks  for  each  elec- 
tion district;  each  one  of  the  supervisors  shall 
have  a  vote  upon  the  proposed  selection  or 
nomination  of  any  election  clerk;  and  If,  In 
any  Instance,  in  consequence  of  such  vote, 
the  board  cannot  agree  upon  such  appoint- 
ment, then  the  names  of  three  persons  who 
are  eligible  shall  be  submitted  for  selection 
for  election  clerks  by  the  supervisor  or  su- 
pervisors belonging  to  the  leading  political 
party  entitled  to  be  represented  by  such  elec- 
tion clerk,  and  out  of  each  three  names  the 
other  supervisor  or  supervisors  representing 
the  other  leading  party  of  the  state  shall  se- 
lect the  name  of  such  election  clerk,  who, 
when  so  selected,  shall  be  appointed  election 
clerk,  if  otherwise  eligible,  and  shall  serve, 
unless  excused  by  said  board  of  supervisors 
of  election,  so  that  there  shall  be  two  ballot 
clerks  for  each  voting  place.  The  statute 
thus  gives  to  each  of  the  two  different  polit- 
ical parties  which  polled  the  largest  number 
of  votes  at  the  last  preceding  election  one  of 
the  two  ballot  clerks,  and  means,  and  can 
only  mean,  that  the  supervisor  or  supervisors 
belonging  to  each  of  said  parties  shall  have  a 
voice  in  the  selection  of  said  ballot  clerks. 
And  when  It  says  that,  if  the  board  cannot 
agree  upon  such  appointment,  then  the  names 
of  three  persons  who  are  eligible  shall  be 
submitted,  etc.,  the  word  "agree,"  as  thus 
used,  means  a  concurrence  or  agreement  of 
each  supervisor,  and  does  not  mean  that  a 
mere  majority  shall  have  the  power  to  ap- 
point, without  regard  to  the  minority  super- 
visor. So  in  this  case,  when  the  two  Demo- 
cratic supervisors  refused  to-  agree  to  the  ap- 
pointment of  the  ballot  clerk  selected  by  the 
Republican  supervisor,  then  it  became  the  du- 
ty of  the  Republican  supervisor  to  submit  to 
the  two  Democratic  supervisors  the  names  of 
three  persons  eligible  as  ballot  clerks,  one  of 
whom  they  were  bound  to  select  as  ballot 
clerk.  And,  if  the  Republican  supervisor  re- 
fused to  agree  to  the  appointment  of  the  per- 
son selected  by  the  Democratic  supervisors, 
then  It  was  the  duty  of  the  latter  to  submit  to 


the  Republican  supervisor  the  names  of  three 
persons  eligible  as  ballot  clerks,  one  of  whom 
was  to  be  selected  by  the  Republican  super- 
visor. The  duty  thus  imposed  upon  the  su- 
pervisors is  a  mere  ministerial  duty,  and  one 
the  performance  of  which  may  be  enforced 
by  mandamus.  And  for  the  wlllfHl  refusal  to 
discharge  such  the  supervisor  would  be  ame- 
nable to  the  punishment  prescribed  by  section 
164  of  the  act. 

In  view  of  its  Importance,  involving  as  it 
does  the  appointment  of  ballot  clerks,— officers 
necessary  to  the  conduct  of  an  election, — we 
have  deemed  It  proper  to  decide  the  question 
which  this  appeal  was  Intended  to  raise, 
which  was  fully  argued  by  counsel  on  both 
sides.  The  proceedings,  however,  under  the 
petition  for  a  mandamus,  have  not  been  con- 
ducted In  the  manner  prescribed  by  the  Code, 
so  as  to  present  the  question.  The  Code  pro- 
vides, that  on  an  application  for  a  writ  of 
mandamus  the  defenUant  shall  file  an  answer 
to  the  petition,  fully  setting  forth  all  the  de- 
fenses upon  which  he  Intended  to  rely.  The 
answer  thus  filed  stands  in  the  place  of  the 
return  of  the  alternative  writ  under  the  for- 
mer practice.  And  then  the  Code  further 
provides  that  if  the  defendant  shall  fail  to 
file  his  answer  within  the  time  fixed  by  the 
judge,  being  served  with  notice  thereof,  the 
judge  shall  proceed  to  hear  the  petition  ex 
parte,  etc.  The  judge  has  no  right,  as  we 
said  in  Legg's  Case,  42  Md.  203,  to  act  upon 
the  allegations  In  the  petition  as  If  they  had 
been  confessed,  or  to  assume  that  they  were 
true  because  the  appellants  failed  to  make 
sufficient  answer  to  them.  So,  if  the  defend- 
ant fails  to  answer,  the  judge  hears  the  case 
ex  parte;  that  is,  he  allows  the  petitioner  to 
offer  such  proof  as  may  be  necessary  to  sat- 
isfy the  judge  that  the  allegations  set  forth 
in  the  petition  are  true.  The  case  must  be 
heard,  and  the  judge  satisfied  both  as  to  the 
law  and  facts,  before  the  writ  can  be  ordered. 
Legg's  Case,  supra.  Now,  in  this  case  the 
petition  was  heard  on  a  general  demurrer  fil- 
ed by  the  defendants,  and  no  proof  was  of- 
fered to  sustain  the  averments  in  the  peti- 
tion; it  being  assumed  that  no  proof  was  nec- 
essary, provided  the  facts  alleged  were  admit- 
ted by  demurrer.  This  would  be  so  in  ordi- 
nary pleading,  but  in  an  application  for  a 
prerogative  writ,  like  mandamus,  the  legis- 
lature has  seen  fit  to  say  that  the  defendant 
must  file  an  answer  setting  forth  specifically 
all  the  defenses  on  which  he  relies.  And,  if 
he  falls  to  do  so,  proof  must  be  offered  to  sat- 
isfy the  judge  that  the  allegations  in  the  pe- 
tition are  founded  in  truth.  The  court  be- 
low had  no  right,  therefore,  to  order  a  writ 
of  mandamus  without  answer  or  proof  of 
some  kind. 

■^The  petition  is  also  defective  Inasmuch  as 
it  does  not  aver  that  the  three  names  sug- 
gested by  the  Republican  supervisor  were 
eligible;  that  is,  residents  and  voters  of  the 
respective  election  districts,  these  being  the 
qualifications  prescribed   by  the  statute   for 
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talk*  clerks.  In  an  application  for  a  man- 
damus, all  the  facts  necessary  to  the  granting 
of  the  writ  should  be  stated,/"  For  these  rear 
sons  the  order  of  the  court  directing  the  writ 
to  issue  must  be  reversed,  and  the  petition 
dismissed.  Order  reversed  and  petition  die- 
missed. 


RICHARDSON  v.  SIMPSON. 
(Court  of  Appeals  of  Maryland.    Dec.  6,  1885.) 

Tax  Sale— Description  of  Lasd. 

The  notice  of  a  tax  sale  of  land  describ- 
ed the  land  as  a.tract  owned  by  H.,  containing 
64  acres,  called  the  "T.  B.  Tract,"  described  in 
a  certain  recorded  deed.  The  deed  called  for  a 
tract  containing:  108  acres.  H.  had  conveyed 
the  land,  one  person  at  the  time  owning  SO 
acres  of  the  tract,  another  25  acres,  another 
38.  Held,  that  the  sale  was  invalid,  on  account 
of  the  indefinite  description  of  the  land. 

Appeal  from  circuit  court,  Prince  George's 
county. 

Bill  by  Robert  L.  Simpson  against  George 
W.  Richardson,  Jr.,  to  set  aside  a  tax  sale. 
Here  was  a  judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

Argued  before  ROBINSON,  0.  J.,  and 
BRISCOE.  BRYAN,  BOYD,  FOWLER,  and 
McSHERRT,  JJ. 

C.  C.  Magruder  and  Jos.  S.  Wilson,  for  ap- 
pellant J.  J.  Johnson,  Marion  Duckett,  and 
Elbert  Dent,  for  appellee. 

McSHERRY,  J.  A  tract  of  land  called 
Three  Brothers,"  and  containing  103  acres, 
ljing  in  Prince  George's  county,  was  con- 
veyed by  Samuel  T.  Suit  and  others  to  Milton 
L.  Howser,  in  March,  1879,  and  four  days 
afterwards  was  reconveyed  by  Howser  to 
Suit  by  way  of  mortgage,  to  secure  the  pay- 
ment of  $2,250.  Howser  caused  the  tract  to 
be  surveyed,  and  subdivided  into  six  lots, 
ud  had  the  survey  and  plat  recorded  in  1880, 
among  the  land  records-  of  the  county.  Lots 
1.  2.  and  3  appear  to  have  been  conveyed  to 
Ellen  E.  Bruce,  and  were  transferred  to  her 
on  the  assessment  books  of  the  county.  The 
title  to  the  residue  of  Three  Brothers,  by 
tome  means  not  clearly  disclosed  in  the  rec- 
ord, was  again  acquired  by  Suit,  who  after- 
wards died  In  March,  1890,  25  acres  of  this 
residue  were  conveyed  by  Suit's  executrix 
to  one  Werck,  for  the  sum  of  $875;  and,  in 
Dxt'inber  following,  the  remainder,  compris- 
ing about  38%  acres,  was  conveyed  by  Suit's 
executrix  to  tbe  appellee,  Simpson,  for  the 
consideration  of  $1,330.  The  whole  tract  of 
IOC!  acres  was  assessed  in  the  name  of  How- 
•*r.  and  stood  thus,  long  after  he  had  ceased 
to  own  any  part  of  it.  In  May,  1891,  to  en- 
force the  payment  of  the  taxes  for  1890, 
which  amounted  to  $8.73,  and  which  were 
then  doe  and  in  arrear,  subdivisions  4,  5,  and 
5.  belonging,  under  the  conveyances  men- 
tioned above,  to  Werck  and  Simpson,  and  ag- 
gregating about  03  acres,  were  sold  by  the 
tu  collector,  after  he  had  first  advertised 


tbe  sale  for  the  period  of  time  prescribed  by 
law.  In  the  advertisement  the  collector  de- 
scribed the  land  as  follows:  "M.  L.  How- 
ser, a  tract  of  land  called  the  'Three  Broth- 
ers,' containing  sixty-four  and  eighteen  one- 
hundredth  acres,  more  or  less.  For  further 
description,  see  deed  recorded  in  Liber  A.  T. 
B.,  No.  1,  folio  154.  State  and  county  taxes 
for  year  1890,  $8.73."  At  the  tax  sale,  the  68 
or  64  acres  were  purchased  by  the  appellant, 
Richardson,  for  the  sum  of  $35,  or  a  fraction 
over  55  cents  an  acre.  Simpson  unquestion- 
ably never  knew  of  this  sale  until  after  the 
expiration  of  the  time  allowed  for  a  redemp- 
tion of  the  property,  nor  until  after  Richard- 
son had  received  a  deed  for  the  land  from 
the  collector.  Simpson  then  offered  to  re- 
deem the  land,  and  to  repay  the  purchaser 
all  his  outlay,  with  the  penalty  fixed  by  tire 
statute  added,  and  whatever  after-imposed 
taxes  Richardson  bad  paid;  but  the  latter 
refused  to  surrender  his  claim  to  the  prop- 
erty under  the  collector's  deed,  unless  upon 
the  payment  of  a  considerable  sum  o'f  money. 
Thereupon  a  bill  was  filed  by  Simpson  in  the 
circuit  court  for  Prince  George's  county, 
against  Richardson,  alleging  that  the  tax 
sale  was  irregular  and  void,  and  praying  that 
the  tax  collector's  deed  might  be  canceled 
and  set  aside.  Richardson  answered.  Tes- 
timony was  taken,  and  the  court  below  pass- 
ed a  decree  granting  the  relief  prayed.  From 
that  decree,  this  appeal  has  been  taken. 
There  are  several  alleged  irregularities  relied 
on  to  defeat  the  sale  attacked  In  this  pro- 
ceeding; but,  as  one  of  these  presents  a  fatal 
objection,  it  will  not  be  necessary  to  consider 
or  to  discuss  the  others. 

Under  the  provisions  of  section  52,  art.  81, 
of  the  Code,  the  final  ratification  of  a  tax 
collector's  sale  by  the  circuit  court  is  prima 
facie  evidence  of  the  regularity  of  the  ante- 
cedent proceedings,  but  It  has  no  greater  or 
other  efficacy.  It  seems  merely  to  relieve 
the  purchaser  of  the  onus  of  proof,  and  to 
cast  the  burden  of  showing  the  illegality  of 
the  proceedings  upon  the  party  resisting  the 
sale.  Until  such  proof  Is  offered  by  the  as- 
sailing party,  the  sale,  if  ratified  and  con- 
firmed, stands  good  and  effective,  by  opera- 
tion of  the  statute.  Guisebert  v.  Etchison, 
51  Md.  478;  Steuart  v.  Meyer,  54  Md.  454; 
Cooper  v.  Holmes,  71  Md  26,  17  Atl.  711. 
While  the  burden  of  proof  is  thus  shifted, 
still  the  validity  of  the  sale  depends  on  there 
having  been  a  substantial  compliance  on  the 
part  of  tbe  collector  with  all  the  essential  re- 
quirements of  the  statute.  This  is  In  no  man- 
ner dispensed  with.  With  tbe  burden  thus 
cast  upon  him,  the  appellee,  who  Is  owner 
of  the  property  which  was  sold  as  the  prop- 
erty of  some  one  else,  insists,  and  in  the  court 
below  successfully  maintained,  that  there 
was  no  sufficient  description  of  the  property 
given  by  the  collector  in  the  advertisement  of 
sale  to  gratify  the  requirements  of  the  law. 
He  claims  that  the  advertisement  was  vague, 
misleading,  and  indefinite;   and  that  it  failed 
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to  designate  the  property  Intended  to  be  sold 
with  an  accuracy  or  certainty  that  Identified 
It.  If  this  contention  be  well  founded,  then 
the  decree  appealed  from  was  right,  and 
must  be  affirmed. 

It  cannot  be  seriously  doubted  that  under 
a  summary  proceeding,  where  a  special  pow- 
er has  been  executed,  and  the  land  of  one  per- 
son has  been  levied  upon  and  sold  to  pay 
taxes  assessed  against  another,  the  failure  of 
the  officer  to  give  a  proper  notice  of  the  sale, 
or  his  omission  to  advertise  a  sufficient  de- 
scription of  the  property  Intended  to  be  sold, 
will  deprive  him  of  authority  and  jurisdiction 
to  proceed  at  all,  and  will  Invalidate  the  deed 
which  he  subsequently  makes,  even  though 
the  sale  may  have  been  ratified  by  the  court; 
aad  especially  is  this  true  if  the  insufficient  or 
indefinite  description  has  arisen  from,  or  can 
be  traced  to,  the  neglect  of  public  officials, 
whose  duty  It  is  to  properly  keep  the  records 
of  persons  chargeable  with  taxes,  and  to  levy 
the  tax  accordingly.  The  chief,  If  not  the 
only,  objects  In  giving  notice  of  tax  sales  by 
public  advertisement,  are:  First,  to  apprise 
the  owner  of  property  Intended  to  be  sold  that 
a  proceeding  Is  pending  which,  unless  ar- 
rested by  the  payment  of  the  tax,  will  divest 
him  of  his  property;  and,  secondly,  to  ap- 
prise persons  desirous  of  purchasing,  so  they 
may  know  the  particular  property  to  be  Bold. 
If  both  or  If  either  of  these  objects  be  de- 
feated by  the  form  of  the  advertisement,  or 
by  the  description  which  It  gives  of  the 
property,  then,  obviously,  the  designs  of  the 
law  in  requiring  public'  notice  to  be  given 
have  not  been  subserved;  the  proceeding  Is 
irregular;  and  the  sale,  If  made,  will  be 
void.  Ronkendorff  v.  Taylor's  Lessee,  4  Pet 
362;  Cooley,  Tax'n,  284.  An  erroneous  pub- 
lished description,  which  is  calculated  to  mis- 
lead, is  Insufficient  to  constitute  notice. 
Knight  v.  Alexander,  38  Minn.  384,  37  N.  W. 
796.  The  designation  of  the  land  will  be 
sufficient  If  it  afford  the  means  of  Identifica- 
tion, and  do  not  positively  mislead  the  owner 
(Woodslde  v.  Wilson,  32  Pa.  St.  52),  or  be 
calculated  to  mislead  him  (Curtis  v.  Board  of 
Su'p'rs,  22  Wis.  167).  Where  the  description 
is  part  of  a  lot,  without  showing  how  much, 
or  giving  boundaries,  It  will  be  Insufficient. 
Detroit  Young  Men's  Soc.  v.  Mayor,  etc.,  of 
Detroit,  3  Mich.  172;  Lessee  Of  Massie's  Heirs 
v.  Long,  2  Ohio,  287.  See,  also,  People  v. 
Cone,  48  Cal.  427. 

Now,  we  have  seen  that  the  advertisement 
purported  to  offer  for  sale  a  tract  of  land  os- 
tensibly owned  by  M.  L.  Howser,  and  con- 
taining 64.18  acres,  called  "Three  Brothers," 
which,  the  advertisement  stated,  was  described 
In  a  deed  recorded  In  Liber  A.  T.  B.,  No.  1, 
folio  154.  To  this  deed,  whose  contents  are 
by  reference  distinctly  Incorporated  in  the  ad- 
vertisement as  containing  a  correct  description 
of  the  land  proposed  to  be  sold,  recourse  must 
be  had  to  ascertain  what  particular  property 
was  intended  to  be  sold.  By  referring  to  that 
deed,  the  collector  incorporated  Its  description 


of  the  land  In  his  published  notice.  But  that 
deed,  when  inspected,  discloses  the  fact  that 
Three  Brothers  is  a  tract  of  land  containing 
103  acres,  and  not  64.18  acres.  Is  the  tract 
which  was  advertised  a  totally  different  tract 
of  the  same  name,  but  erroneously  supposed  to 
be  conveyed  by  the  deed  referred  to?  Or  is  it 
a  part  of  the  103-acre  tract  described  in  the 
deed  alluded  to  in  the  advertisement?  Tbe  ad- 
vertisement does  not  disclose.  But,  if  it  be 
conceded  that  the  64  acres  are  a  part  of  the 
103  acres,  still  there  Is  a  manifest  uncertainty 
as  to  which  64  acres  of  the  whole  103  were  in- 
tended to  be  sold.  By  the  successive  exclusion 
of  each  one  of  the  64  acres,  aad  the  inclusion, 
once  or  oftener,  of  some  one  of  the  remaining 
39  acres,  it  is  possible  that  64.  different  loca- 
tions could  be  made,  though  ail  of  them  would, 
of  necessity,  Include  some  part  of  each  sepa- 
rate division.  But  this  is  not  all;  for,  by 
other  methods  of  subdivision,  the  whole  or 
fractional  parts  of  the  remaining  39  acres  might 
be  included  in  64  acres,  and  yet  no  one  divi- 
sion might  contain  the  precise  64  acres  intendea 
to  be  sold.  As  we  have  said,  Werck  owned  25 
acres,  and  Simpson  38,  aggregating  63  acres; 
and  it  was  entirely  possible  that  the  64  acres 
advertised  included  the  39  acres,  or  a  part  or 
the  39  acres,  owned  by  Bruce,  and  no  part  of 
the  38  acres  owned  by  Simpson.  In  other 
words,  taking  the  whole  advertisement  togeth- 
er, Including  the  reference  to  Howser's  deed,  it 
was  Impossible  to  determine  from  that  adver- 
tisement precisely  what  64  acres  were  meant. 
The  published  description  fitted  the  39  acres 
owned  by  Bruce  plus  the  25  acres  owned  by 
Werck  quite  as  well  as  it  fitted  the  38  acres 
owned  by  Simpson  plus  tbe  25  owned  oy 
Werck.  It  was  impossible  for  Simpson,  the 
appellee,  to  know  from  the  description  that  his 
38  acres  were  included;  and  it  was  equally 
impossible  for  a  purchaser  to  know  what  par- 
ticular 64  acres  he  was  buying.  Upon  the 
same  ground  the  following  description,  "60 
acres,  part  of  the  north-half  section  13,"  was 
held  to  be  too  vague  and  uncertain.  The  court 
there  said:  "Which  sixty  acres?  is  an  in- 
quiry naturally  to  be  made."  Treon's  Lessee 
v.  Emerick,  6  Ohio,  391.  And  so  a  description 
of  "two-thirds  of  block  four  in  Bass'  outlots" 
was  held  bad  for  uncertainty;  it  was  not  a 
description  of  any  particular  parcel  of  land. 
Bidwell  v.  Coleman,  11  Minn.  78  (GIL  45). 
See,  also,  Hunt  v.  Warshung,  48  N.  J.  Law, 
613,  9  Atl.  199;  Murphy  v.  Hall,  68  Wis.  202, 
31  N.  W.  754;  Marin  v.  Sheriff,  30  La.  Ann. 
293;  Whltmore  v.  Learned,  70  Me.  276;  Pick- 
ering v.  Lomax,  120  III.  289,  11  N.  E.  175; 
Power  v.  Bowdle  (N.  D.)  54  N.  W.  404. 

There  was  not  only  an  uncertainty  In  the 
description  of  the  land  offered  for  sale,  but  the 
uncertainty  arose  from  the  tax  official's  own 
neglect.  In  point  of  fact,  Howser  had  not 
owned  the  land,  or  any  part  of  It,  for  10  years 
prior  to  the  sale.  By  the  eighth  section  of  ar- 
ticle 81  of  the  Code,  it  Ib  made  tbe  duty  of  the 
clerks  of  the  several  circuit  courts  to  transmit 
annually  to  the  county  commissioners  a  list  of 
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all  alienations  of  property  recorded  in  their  re- 
spective offices.  From  the  testimony  In  the 
record,  we  conclude  this  was  regularly  done 
by  the  clerk  of  the  circuit  court  for  Prince 
George's  county.  While,  as  decided  by  this 
court  in  Commissioners  v.  Clagett,  31  Md.  210, 
a  failure  to  csmply  by  the  clerk  with  this 
duty  did  not  relieve  an  alienor  of  property  from 
the  obligation  to  make  personal  application  to 
the  county  commissioners  for  a  transfer  from 
himself  to  his  alienee,  but  left  the  alienor  lia- 
ble to  be  sued  in  assumpsit  for  all  taxes  lev- 
ied against  him  with  respect  to  the  property  ( , 
standing  In  his  name,  though  no  longer  owned 
by  him,  still  the  list  so  furnished  to  the  county 
commissioners  of  Prince  George's  county  gave 
to  them  and  to  the  collector  Information  that 
Howser  was  no  longer  the  owner  of  the  Three 
Brothers,  and  that  the  whole  tract  had  been 
subdivided,  and  was  in  fact  owned  by  three 
different  individuals.  If,  as  a  result  of  their 
failure  to  note  these  alienations  and  changes  of 
ownership,  the  property  was  subsequently  ad- 
vertised in  such  a  way  as  to  mislead  the  real 
owner,  the  strongest  possible  equity  against 
upholding  the  sale  is  presented.  It  seems  to 
us  that  a  court  of  equity  ought  not  to  per- 
mit a  sale  to  stand  which  has  been  so  de- 
fectively advertised  as  this  one  was,  and 
which,  as  a  consequence  of  the  vague  notice, 
resulted  in  stripping  the  appellee  of  his  prop- 
erty at  about  the  one-hundredth  of  Its  real  val- 
ue, to  satisfy  taxes  apparently  due  by  some 
one  else.  That  a  sale  of  property  for  $35,  when, 
according  to  the  undisputed  evidence,  it  was 
worth  (3,500  or  more,  should  be  upheld  In  the 
nice  of  the  objection  we  have  been  considering, 
is  too  obviously  unjust  and  unconscionable  a 
proposition  to  be  entertained  for  a  moment. 

There  is  nothing  in  what  we  have  said  at  all 
In  conflict  with  the  decision  by  this  court  of 
Cooper  v.  Holmes,  71  Md.  20,  17  Atl.  711. 
There  the  description  was  held  sufficient  be- 
cause there  was  nothing  on  the  face  of  It,  as  in 
the  case  at  bar,  to  render  it  vague  or  uncertain. 

Agreeing,  as  we  do,  with  the  circuit  court,  its 
decree  will  be  affirmed,  with  costs.  Decree  af- 
firmed, with  costs  in  this  court 


GAINES  v.  LAMKIN. 
(Court  of  Appeals  of  Maryland.  Dec.  6,  1805.) 
Appeal— Time  of  Taking. 
Code,  art  5,  §  6,  provides  that  appeals 
from  a  court  of  law  shall  be  taken  within  two 
months  from  the  date  of  the  judgment.  Held 
that,  where  a  verbal  order  for  an  appeal  is  giv- 
en out  of  court  and  after  the  expiration  of  the 
term,  the  entry  of  the  appeal  must  be  made 
within  the  time  limited  by  statute,  or  the  ap- 
peal will  be  dismissed. 

Appeal  from  circuit  court,  Washington  coun- 
ty. 

Action  by  Samuel  Lewis  Lamkln  against 
John  M.  Gaines  to  recover  the  balance  due 
on  a  contract  for  construction  of  a  house. 
Prom  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Appeal  dismissed. 


Argued  before  ROBINSON,  0.  J.,  and 
BRYAN,  McSHERRY,  and  BRISCOE,  JJ. 

Alex  Armstrong  and  Alex.  Neill,  for  appel- 
lant William  Clarence  Kealhofer  and  J. 
Clarence  Lane,  for  appellee. 

ROBINSON,  G.  J.  The  Code  provides  that 
all  appeals  from  any  judgment  of  a  court  of 
law  "shall  be  taken  within  two  months  from 
the  date  of  such  judgment.  Article  5,  f  tf. 
The  Judgment  In  this  case  was  rendered  on 
the  24th  November,  1804,  and  the  appeal  was 
entered  on  the  20th  March,  1805,  more  than 
two  months  from  the  date  of  the  Judgment. 
It  is  admitted,  however,  that  the  defendant's 
attorney,  on  the  7th  of  January,  1805,  after 
the  actual  session  of  the  court  for  the  No- 
vember term  had  ended,  gave  a  verbal  order 
for  an  appeal;  but  It  was  not  entered,  be- 
cause the  clerk  ef  the  court  says  he  had  no 
recollection  that  any  such  order  was  given. 
and  that  the  entry  of  March  20,  1805,  was 
made  at  the  request  of  defendant's  attor- 
ney, and  upon  his  statement  that  he  had 
given  a  verbal  order  for  the  appeal  on  the 
7th  January.  And  the  question  Is  whether 
a  mere  verbal  order  for  an  appeal  which  Is 
not  entered  of  record  till  after  the  expiration 
of  two  months  from  the  date  of  the  Judg- 
ment Is  an  appeal  properly  taken,  within  the 
meaning  of  the  Code.  In  Miller  v.  Murray, 
71  Md.  61,  17  Atl.  039,  we  held  that  a  verbal 
order  for  an  appeal  from  an  order  passed 
by  a  court  of  equity,  but  which  was  not  en- 
tered within  two  months  from  the  date  of  the 
order,  was  not  a  compliance  with  the  statute, 
and  the  appeal  was  therefore  dismissed.  The 
Code  provides,  It  Is  true,  that  appeals  from 
orders  or  decrees  of  a  court  of  equity  "shall 
be  taken  and  entered"  within  two  months, 
etc  But  after  ■  referring  to  the  provisions 
of  the  Code  relating  to  appeals  from  judg- 
ment of  a  court  of  law,  we  said  in  that  case: 
"It  was  not  probable  that  a  different  rule 
was  intended  In  the  two  cases."  We  did  not 
decide  that  an  order  for  an  appeal  must  nec- 
essarily be  In  writing,  although  it  Is  obvious 
that  such  an  order  would  be  the  safer  prac- 
tice, and  would  avoid  all  question  as  to 
whether  an  appeal  had  been  prayed,  and,  if 
so,  whether  it  was  within  the  time  thus  lim- 
ited by  the  Code.  But  we  did  say:  "There 
was  but  one  mode  by  which  the  proceedings 
of  a  court  of  record  could  be  proved,  and 
that  was  by  the  record  Itself."  And,  if  30, 
where  the  order  is  by  word  of  mouth,  to  en- 
title one  to  the  benefit  of  an  appeal  the  entry 
must  be  made  on  the  records  of  the  court, 
and  made,  too,  within  two  months  from  the 
date  of  the  Judgment  Any  other  construc- 
tion of  the  statute  would  lead  to  endless  con- 
troversies, the  decision  of  which  would  de- 
pend, not  upon  the  records  of  the  court,  but 
upon  the  uncertain,  and  In  many  cases  con- 
flicting, recollection  of  the  attorney  and  th»  - — 
clerk.  Every  safe  and  sound  principle 
construction,  therefore,  requires  us  to  h 
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that  where  a  mere  verbal  order  for  an  ap- 
peal la  given,  not  In  open  court,  bat  after  the 
actual  session  of  the  court  Is  over,  the  entry 
of  the  appeal  must  be  made  within  the  time 
limited  by  the  statute.  No  such  entry  was 
made  in  this  case,  and  it  follows,  therefore, 
that  the  appeal  must  be  dismissed. 

As  the  case  was  fully  argued  on  its  merits, 
we  may  Bay  that,  after  a  careful  examina- 
tion of  the  record,  we  find  no  error  in  the 
several  rulings  of  the  court  below,  unless, 
perhaps,  there  was  error  in  excluding  the  evi- 
dence offered  by  the  defendant  to  prove  the 
amount  paid  by  him  to  the  witness  Bryson 
for  relaying  the  drain  pipes  to  carry  the  wa- 
ter to  the  cistern.  The  bill  of  particulars, 
however,  filed  by  the  defendant,  shows  that 
the  amount  thus  paid  by  him  was  only  $11.70; 
and,  If  the  question  was  properly  before  us, 
we  should  have  great  reluctance  in  reversing 
the  judgment  for  so  small  an  amount,  and 
thereby  subject  the  parties  to  the  costs  and 
expenses  of  another  trial.    Appeal  dismissed. 


BALTIMORE  BREWERIES  00.  v.  CAL- 
LAHAN. 
(Court  of  Appeals  of  Maryland.    Dec  5,  1885.) 

Btatcte  or  Frauds  —  Costbaot  or  Employment 
for  One  Tear. 
A  contract  of  employment  for  one  year, 
to  commence  when  the  employe  secures  a  re- 
lease from  a  former  employment,  is  not  within 
the  statute  of  frauds,  where  his  release  on  the 
date  of  the  contract  was  a  possibility,  though 
not  in  fact  secured  till  a  later  date. 

Appeal  from  superior  court  of  Baltimore 
city. 

Action  by  John  H.  Callahan  against  the 
Baltimore  Breweries  Company  for  breach  of 
contract  of  employment.  From  a  judgment 
for  plaintiff,  defendant  appeals.     Affirmed. 

Argued  before  BRYAN,  ROBERTS,  Mc- 
SHERRT,  and  FOWLER,  JJ. 

Charles  Marshall,  W.  L.  Marbury,  and  R. 
J.  Bowdoln,  for  appellant.  Henry  Stock- 
bridge  and  Edgar  H.  Gans,  for  appellee. 

FOWLER,  J.  The  plaintiff  sued  the  de- 
fendant corporation  to  recover  damages  for 
the  breach  of  a  contract  to  employ  him  for 
one  year  at  a  salary  of  $1,560,  payable  in 
weekly  Installments  of  $30  each.  This  con- 
tract is  in  writing,  and  the  controlling  ques- 
tion Is  whether  it  Is  a  contract  to  be  per- 
formed within  a  year,  and,  if  so,  whether  it 
sufficiently  sets  forth  a  consideration  on  the 
part  of  the  plaintiff.  But  for  the  ingenious 
argument  of  the  counsel  for  defendant,  we 
should  have  had  but  little,  if  any,  doubt  in 
regard  to  the  correctness  of  the  rulings  of 
the  learned  judge  below.  He  held,  and  we 
think  correctly,  that  upon  its  face  the  con- 
tract was  one  which  could  have  been  per- 
formed within  a  year,  or  rather  that  it  did 
not  appear  that  It  could  not  be  possibly  per- 
formed within  that  time,  and  that,  there- 


fore, it  was  not  within  the  fourth  section  of 
the  statute  of  frauds.  This  view  is  in  ac- 
cordance with  the  great  weight  of  authority, 
and  is  supported  by  the  decisions  of  this 
court  in  the  case  of  Cole  v.  Singerly,  60  Md. 
354,  where  it  was  Bald  that  "the  statute  will 
not  be  applied  where  the  contract  can,  by 
any  possibility,  be  fulfilled  or  completed 
within  the  space  of  a  year,  although  the 
parties  may  have  intended  its  operation 
should  extend  through  a  much  longer  pe- 
riod" It  appears  that  the  contract  sued  on 
In  this  case  was  executed  on  the  5th  of  Sep- 
tember, 1893,  and  it  will  appear  from  an 
examination  of  its  provisions  that  It  was 
made  between  the  plaintiff  and  defendant; 
that  each  of  them  signed;  that  they  both 
thereby  declared  that  the  defendant  had 
employed  the  plaintiff  for  the  term  of  one 
year,  beginning  on  the day  of  Septem- 
ber, 1893,  and  ending  on  the  day  of 

September,  1894,  to  serve  as  a  solicitor  of 
trade,  etc.,  that  the  defendant  agreed  to 
pay  the  plaintiff  as  salary  for  said  term  of 
one  year  the  sum  of  $1,560.  It  appears  from 
the  testimony  of  the  plaintiff  that  at  the 
time  of  the  execution  of  this  contract  it  was 
thought  there  was  nothing  which  could  pre- 
vent his  going  into  the  Bervlce  of  the  de- 
fendant at  once,  except  the  fact  that  he 
could  not  then  tell  at  what  moment  of  time 
the  person  he  bod  been  theretofore  serving 
would  release  him,  and  that  the  date  which 
was  left  blank  depended  upon  that  uncer- 
tain or  contingent  event.  If  he  had  been  re- 
leased by  his  former  employer  on  the  day 
of  the  signing  of  the  contract  with  the  de- 
fendant, he  would  have  filled  out  the  blank 
by  writing  In  the  5th  of  September,  and  the 
contract  would  then  have  clearly  been  for  a 
year  certain,  and  not  within  the  statute.  In 
the  case  of  Cole  v.  Singerly,  supra,  It  was 
held  that  the  fourth  section  of  the  statute 
of  frauds  prohibits  only  such  contracts  as 
are  not  to  be  performed  within  a  year,  and 
expressly  and  specifically  so  agreed.  A  con- 
tingency is  not  within  the  statute,  nor  any 
case  that  depends  upon  a  contingency. 
Hence  this  case  is  not  changed  by  the  fact 
that  after  the  contract  was  signed  the  plain- 
tiff ascertained,  and  so  informed  the  defend- 
ant, that  he  could  not  begin  his  service  until 
the  11th  of  September;  for,  as  we  have 
seen,  there  was  nothing  to  render  It  impossi- 
ble for  the  service  to  begin  the  very  hour 
and  day  the  contract  was  signed,  if  the 
plaintiff  had  been  immediately  released  by 
his  former  employers.  But,  even  If  we 
could  adopt  the  view  so  earnestly  presented 
by  defendant's  counsel,  and  hold  that  the 
contract  is  one  which  is  not  to  be  performed 
within  the  space  of  a  year,  it  seems  to  us 
that  it  complies  with  the  statute,  for  it  is  in 
writing,  and  sufficiently  sets  forth  a  valid 
consideration.  Over  their  signatures  the 
plaintiff  and  defendant  declare  that  the  lat- 
ter has  employed  the  former  for  the  term  of 
one  year  at  a  stipulated  salary.    The  inf ex- 
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ence  from  this  language  Is  certain,  namely, 
that  both  parties  agreed  to  this  employment, 
and  the  terms  thereof,  the  time  it  wag  to 
continue,  and  the  compensation  to  be  paid; 
and  nothing  else  was  necessary  to  make  the 
contract  binding  upon  both  of  them.  If  the 
paper  had  been  drawn  In  a  more  formal 
manner,  perhaps  it  would  have  been  set 
forth  in  the  contract  that  the  plaintiff  agreed 
to  render  the  stipulated  service  In  considera- 
tion of  the  payment  of  the  salary.  But  such 
express  statement,  moving  from  the  plain- 
tiff, is  not  required,  for  it  is  sufficient  if  the 
consideration  may  be  collected  or  implied 
with  certainty  from  the  Instrument  itself. 
In  the  case  of  Black  v.  Woodrow,  39  Md. 
215,  it  is  said  that:  "It  not  infrequently  oc- 
curs that  contracts  on  their  face  and  by 
their  express  terms  appear  to  be  obligatory 
on  one  party  only;  but  in  such  cases,  If  it 
is  manifest  that  it  was  the  Intention  of  the 
parties,  and  the  consideration  upon  which 
one  party  assumed  an  express  obligation, 
that  there  should  be  a  corresponding  and 
correlative  obligation  on  the  other  party, 
such  corresponding  and  correlative  obliga- 
tion will  be  Implied."  We  entirely  agree 
with  the  learned  judge  below  that  the.  writ- 
ten contract  before  us  shows  the  whole,  and 
not  only  a  part,  of  the  consideration,  and, 
being  in  other  respects  valid,  there  was  no 
error  In  the  rulings  excepted  to,  all  of  them 
having  been  based  upon  the  ground  that 
the  contract  in  question  is  void.  Judgment 
affirmed.  , 


STERLING,  Sheriff,  v.  McMASTER,  County 

Treasurer. 

(Court  of  Appeals  of  Maryland.     Dec.  11, 

1895.) 

Mandamus — Petition— Scfficikkct. 

Acta  1894,  c.  578,  §  215,  requires  the 
connty  treasurer,  as  Boon  as  the  annual  tax 
levy  ig  made,  to  give  public  notice  by  advertise- 
ment declares  the  taxes  due  October  1st  of  the 
year  in  which  they  are  levied,  and  provides  that 
the  treasurer  shall  sit  for  two  days  in  each 
election  district  foi  the  purpose  of  receiving  tax- 
es. Section  216  provides  that  the  taxes  are  in 
arrears  January  1st,  and  draw  interest  from 
October  1st;  that  the  treasurer,  as  soon  as 
practicable  after  January  1st,  shall  deliver  each 
delinquent  who  has  not  previously  received 
*uch  notice,  an  account  of  his  taxes,  and  a  warn- 
ing that,  unless  payment  in  full  be  made  within 
n>  days,  the  same  shall  be  collected  by  process 
"f  law;  and  that  all  tax  bills  unpaid  on  April 
i»t.  after  service  of  notice,  shall  be  nlaced  by 
the  treasurer  in  the  hands  of  the  sheriff,  for  col- 
lection. Held,  that  a  petition  by  the  sheriff  for 
a  writ  of  mandamus  to  compel  the  treasurer  to 
place  unpaid  tax  bills  in  his  hands  for  collec- 
tion must  allege  that  the  treasurer  has  unrea- 
>onably  delayed  in  delivering  the  warnings,  or 
that  the  60  days  after  their  delivery  have  ex- 
pired. 

Appeal  from  circuit  court,  Somerset  county. 

Petition  by  W.  Jerome  Sterling,  sheriff  of 
Somerset  county,  for  a  writ  of  mandamus  to 
compel  William  6.  McMaster,  treasurer  of 


Somerset  county,  to  place  In  the  hands  of 
the  sheriff  for  collection  certain  bills  of  un- 
paid taxes.  From  a  judgment  sustaining  a 
demurrer  to  and  dismissing  the  petition,  pe- 
titioner appeals.    Affirmed. 

Argued  before  BRYAN,  McSHERRY, 
BRISCOE,  ROBERTS,  and  BOYD,  JJ. 

Thos.  S.  Hodson,  Ed.  S.  Kines,  and  T. 
Sherwood  Hodson,  for  appellant  Miles  & 
Stanford,  for  appellee. 

BRYAN,  J.  Sterling,  the  sheriff  of  Somer- 
set county,  filed  a  petition  for  a  mandamus 
against  McMaster,  treasurer  and  collector  of 
the  same  county.  It  was  alleged  that  Mc- 
Master, In  violation  of  his  duty,  refused  to 
place  in  the  hands  of  the  sheriff  certain  bills 
for  the  collection  of  unpaid  taxes,  and  the 
petition  prayed  that  he  might  be  compelled 
by  mandamus  to  perform  the  alleged  duty. 
A  demurrer  having  been  entered  by  consent, 
the  court  dismissed  the  petition. 

The  duties  of  the  treasurer  and  collector 
were  imposed  by  Act  1894,  c.  678.  By  the 
215th  section  of  the  act  he  is  required  each 
year,  as  soon  as  the  annual  levy  Is  made, 
to  give  public  notice  thereof  by  advertise- 
ment in  at  least  two  newspapers  published  in 
Somerset  county,  and  the  taxes  are  declared 
to  be  due  and  payable  on  the  1st  day  of  Oc- 
tober of  the  year  in  which  they  are  levied. 
By  the  same  section  it  is  made  the  duty  of 
the  treasurer  and  collector  to  sit  for  two  days 
for  the  purpose  of  receiving  taxes  at  the  prin- 
cipal town  In  each  election  district  in  the 
county,  and,  if  there  be  no  town,  then  at  the 
principal  or  some  convenient  place  of  resort 
therein;  and  he  is  required  to  give  due  no- 
tice of  each  of  said  sittings  by  advertisement 
in  two  newspapers  published  in  the  county. 
By  the  216th  section  it  is  declared  that,  on 
the  1st  day  of  January  In  each  year,  taxes 
shall  be  deemed  to  be  In  arrears,  and  inter- 
est shall  be  collected  on  them  from  the  1st 
day  of  October.  The  treasurer  Is  required, 
as  soon  as  practicable  after  the  1st  day  of 
January,  to  deliver  to  each  delinquent  who 
has  not  previously  received  such  notice  an 
account  of  the  assessment  and  the  taxes  and 
interest  due  thereon,  with  a  notice  and  warn- 
ing thereto  attached  that,  unless  payment  in 
full  be  made  within  60  days  from  the  de- 
livery of  such  notice,  the  same  shall  be  col- 
lected by  process  of  law.  It  Is  also  required 
by  the  same  section  that  all  tax  bills  unpaid 
on  the  1st  day  of  April  after  the  service  of 
such  notice  shall  be  placed  by  the  treasurer 
in  the  hands  of  the  sheriff,  who  is  required 
forthwith  to  proceed  to  collect  them,  accord- 
ing to  the  provisions  of  the  Public  General 
Laws. 

The  petition  alleges  that  "on  the  1st  day  of 
April,  1895,  a  large  proportion  of  the  bills 
of  state  and  connty  taxes  being  unpaid,  he 
demanded  of  William  S.  McMaster,  the  treas- 
urer and   collector  as    aforesaid,   that   the 
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taxes  remaining  unpaid  on  that  date  be  hand- 
ed over  to  him,  your  petitioner,  under  the 
provisions  of  the  said  act,  and  placed  in  his 
hands  for  collection;  but  the  said  William 
S.  McMaster,  contrary  to  his  duty,  neglected 
and  refused,  and  still  neglects  and  refuses, 
to  place  the  said  bills  for  taxes  remaining  un- 
paid In  the  hands  of  the  petitioner  for  col- 
lection." The  quotations  from  the  statute 
which  we  have  made  show  that,  as  soon  as 
practicable  after  the  1st  day  of  January,  the 
treasurer  shall  deliver  to  each  delinquent  who 
has  not  previously  received  notice  an  account 
of  his  assessment,  accompanied  with  the  no- 
tice and  warning  that  the  tax  will  be  col- 
lected by  process  of  law  If  not  paid  within 
60  days.  He  .is,  of  course,  entitled  to  a  rea- 
sonable time  to  deliver  these  notices  and 
warnings.  The  terms  of  the  act  imply  a 
personal  delivery  to  each  delinquent  Al- 
though it  Is  Impossible  to  determine  in  ad- 
vance what  length  of  time  might  be  required 
to  make  these  deliveries,  yet  it  is  very  cer- 
tain that  the  treasurer  ought  to  act  promptly 
and  diligently,  as  becomes  a  public  officer 
impressed  with  the  necessity  of  making  a 
speedy  collection  of  taxes.  If  the  delinquent 
should  fall  to  make  payment  within  60  days 
after  the  delivery  of  the  notice  and  warning, 
he  is  liable  to  legal  process;  and,  If  this 
time  has  expired,  the  bills  must  be  placed  in 
the  hands  of  the  sheriff  for  collection  on  the 
1st  day  of  April.  In  passing,  we  would  say 
that  we  would  not  intimate  that  the  bills 
were  to  be  withheld  from  the  sheriff  in  case 
the  60  days  did  not  expire  until  after  the  1st 
of  April.  The  law  manifestly  contemplated 
that  the  warnings  would  be  given  more  than 
00  days  before  the  1st  day  of  April;  but  if, 
for  any  reason,  there  should  be  a  delay  In 
giving  them,  so  that  this  term  of  notice  would 
not  expire  before  the  1st  day  of  April,  the 
law  is  not  on  that  account  to  be  defeated. 
Its  grand  leading  object  is  to  compel  the 
speedy  collection  of  taxes;  and  that  object 
must  be  attained,  notwithstanding  the  pro- 
ceedings for  this  purpose  should  not  be  car- 
ried out  at  the  times  designated.  The  time 
appointed  for  placing  the  tax  bills  in  the 
hands  of  the  sheriff  is  not  an  essential  part 
of  the  statute;  but  the  speedy  collection  of 
taxes  is  the  predominant  purpose  for  which 
it  was  enacted.  It  would  be  most  unwise 
to  sacrifice  this  end  to  the  matters  of  ad- 
ministration which  were  intended  to  accom- 
plish it.  In  State  v.  County  Com'rs,  29  Md. 
523,  this  court  considered  a  statute  which 
provided  that  the  county  commissioners  of 
Baltimore  county  should  within  20  days  after 
its  passage  order  an  election  for  supervisors 
of  roads  and  bridges.  It  was  held  that  the 
election  might  be  ordered  after  the  expiration 
of  the  20  days,  and  that  the  county  commis- 
sioners might  be  compelled  by  mandamus  to 
order  it.  The  court  quoted  a  decision  of 
Lord  Ellenborough  on  an  act  of  parliament 
which  required  the  justices  of  the  quarter 


sessions  to  appoint  a  surveyor  of  highways 
at  their  first  special  session  after  Michael- 
mas. The  appointment  was  not  made  at  the 
first  session,  and  the  Justices  declined  to 
make  it  at  the  subsequent  sessions.  His  lord- 
ship said:  "This  part  of  the  act  is  only  di- 
rectory to  the  magistrates  to  make  the  ap- 
pointment at  the  time  mentioned.  •  •  • 
And  common  sense  requires  that,  if  the  ap- 
pointment be  not  made  at  the  first  special 
sessions,  it  should  be  made  afterwards." 
King  v.  Justices  of  Denbyshlre,  4  East,  144. 
He  therefore  compelled  the  appointment  by 
mandamus. 

The  petitioner  does  not  allege  that  the 
treasurer  has  unreasonably  delayed  in  deliv- 
ering the  warnings,  or  that  the  60  days  after 
their  delivery  had  expired  when  this  proceed- 
ing was  instituted.  If  these  facts  existed, 
they  would  show  a  breach  of  public  duty  on 
the  part  of  the  treasurer;  but  the  allegation 
In  the  petition  which  we  have  quoted  Is  far 
short  of  this  charge.  In  Pumphrey  v.  Mayor, 
etc.,  47  Md.  145,  It  was  held  that  any  pri- 
vate citizen  was  entitled  to  the  writ  of  man- 
damus to  enforce  the  performance  of  a  pub- 
lic duty  which  was  not  due  to  the  govern- 
ment as  such.  In  this  case  the  writ  was  is- 
sued at  the  suit  of  Pumphrey,  to  compel  the 
mayor  and  city  council  of  Baltimore  to  take 
charge  and  possession  of  the  bridge  over 
Gwynn's  Falls,  as  required  by  Act  1876,  c 
220.  In  a  proper  case,  therefore,  the  peti- 
tioner, like  any  other  citizen,  would  be  en- 
titled to  a  mandamus. 

We  must  affirm  the  judgment  in  this  case; 
but  the  appellant  Is  at  liberty  to  file  another 
petition,  if  he  sees  fit  to  do  so.  Judgment 
affirmed,  without  prejudice. 


FRIOK.  v.  FRICK  et  al. 

(Court  of  Appeals  of  Maryland.     Dec.  13, 
1895.) 

Wills—  Constructioh— Conflictiico  Provisions 
— Extrinsic  Evidence. 

1.  In  a  suit  for  construction  of  a  will  by 
which  a  testator  first  devised  all  his  personal 
property  to  a  daughter,  and,  after  providing 
that  she  was  to  have  no  share  in  the  balance  of 
his  estate,  devised  it  to  his  other  children,  it 
appeared  that  when  the  will  was  made  the  tes- 
tator owned,  and  had,  by  an  unrecorded  writ- 
ten agreement,  contracted  to  sell,  a  tract  of 
land,  the  vendee  to  pay  the  purchase  price  "ac- 
cording to  the  last  will"  of  testator,  to  his 
"heirs  ;  that  before  his  death  the  testator  deed- 
ed the  land  to  the  vendee,  and  took  a  promissory 
note  for  the  price.  Held,  that  the  note  did  not 
pass  to  the  daughter,  under  the  bequest  to  her 
of  all  the  personal  property,  but  must  be  distrib- 
uted, according  to  the  terms  of  the  will,  to  the 
remaining  eight  children. 

2.  In  a  suit  for  construction  of  a  will  de- 
vising all  a  testator's  personal  property  to  a 
daughter,  and,  after  excluding  her  from  any 
share  in  the  balance,  devising  it  to  his  other 
children,  extrinsic  evidence  is  admissible  to  show 
that  the  balance  referred  to  is  the  purchase  note 
for  land,  which  a  vendee  had  agreed,  by  an  un- 
recorded contract  of  sale  previously  made,   to 
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pay  to  "heirs"  of  the  testator  "according  to"  his 
■last  will." 

Appeal  from  circuit  court,  Carroll  county, 
in  equity. 

Bill  by  John  Frick,  administrator  with  the 
will  annexed,  against  Lillian  Frick,  by  her 
guardian  ad  litem,  and  others,  for  construc- 
tion of  the  wllL  From  a  pro  forma  decree 
dismissing  his  bill,  plaintiff  appeals.  Re- 
versed. 

Argued  before  ROBINSON,  C.  J.,  and  Mc- 
SHERRY,  FOWLER,  BRISCOE,  and  BOYD, 
JJ. 

James  A.  C.  Bond,  for  appellant.  T.  Neal 
Parke  and  W.  H.  Thomas,  for  appellees. 

BOYD,  J.  The  bill  was  filed  in  this  case 
for  the  construction  of  the  will  of  John  Frick, 
who  died  in  May,  ISsKi.  It  was)  executeu  on 
the  4th  day  of  February,  1880,  and  by  it,  after 
directing  all  his  just  debts  and  funeral  ex- 
penses to  be  paid  by  his  executor  out  of  bis 
estate  as  soon  after  his  decease  as  should  be 
found  convenient,  the  testator  gave  to  his 
wife,  Mary  Frick,  for  life,  his  house  and  lot 
In  Smallwood,  Carroll  county,  and  after  ber 
death  to  his  daughter  Lillian  Frick,  for  life, 
and  after  her  death  to  the  Evangelical  Lu- 
theran Church,  of  which  he  was  a  member. 
Then  follow  the  provisions  whiclt  we  are  ask- 
ed to  pass  upon,  viz.:  "I  also  give  to  my 
said  daughter  Lillian  Frick  all  my  personal 
property,  to  have  and  hold  forever.  And,  as 
to  the  balance  of  my  estate,  my  wife,  Mary 
Frick,  and  my  daughter  Lillian  are  not  to 
have  any  share  in  it,  but  is  to  be  divided  as 
follows:  To  my  sons  John  Frick  and  Rufus 
Prick,  Amelia  Hyson,  and  Caroline  Block,  in 
consideration  of  what  they  have  already  re- 
ceived, each  the  sum  of  ten  dollars;  the  bal- 
ance to  be  equally  divided,  share  and  share 
alike,  between  and  among  my  other  children, 
Philip  Frick,  Frank  Frick,  Louisa  Baker,  and 
Sophia  Nelson."  Testimony  was  taken  as  to 
the  surrounding  circumstances  of  the  testator, 
and  on  some  other  matters,  the  legal  effect  of 
which  we  will  have  occasion  to  refer  to.  The 
record  discloses  that  when  the  will  was  exe- 
rted the  testator  owned  the  house  and  lot  in 
Smallwood;  furniture  and  other  goods  and 
chattels,  afterwards  appraised  at  $23.90;  two 
iiiiall  notes,  returned  "Desperate";  and  a 
term  containing  47  acres,  which  he  bad  on 
December  18,  1880.  sold  to  his  son  Frank  by 
in  unrecorded  written  agreement  It  was 
herein  agreed  that  Frank  was  not  to  pay  for 
he  property  until  after- the  death  of  his  father, 
rat  be  was  to  pay  him  annually  5  per  cent, 
merest  on  $1,600,  the  consideration  mention- 
ed in  the  agreement,  and  "after  the  decease 
if  the  said  John  Frick,  Sr.,  the  said  Frank  A. 
•■"rick  agrees  to  pay  the  heirs  according  to  the 
ast  will  and  testament  of  said  John  Frick, 
»r."  Subsequently  the  senior  Frick  executed 
i  deed  to  bis  son,  and  took  a  note  for  $1,200, 
tayable  one  year  after  date  (November  16, 
sin  i.  wltb  5  per  cent.  Interest  from  date, 
igned  by  Frank  and  his  wife.    Mrs.  Frick 


testified  that  the  note  was  taken  for  $1,200  be- 
cause Frank  had  fixed  up  the  property  out  of 
his  own  means.  Lillian  Frick  is  the  only 
child  by  Mary  Frick,  who  was  the  second 
wife  of  John  Frick,  Sr.,  and  the  others  named 
In  the  will  were  his  children  by  a  former  mar- 
riage. 

We  have  thus  referred  to  the  testimony 
which  shows  what  property  Mr.  Frick  owned 
when  he  made  the  will,  and  explains  the  re- 
lationship of  the  beneficiaries  under  it  to  the 
testator,  as  it  is  not  only  the  right  but  the 
duty  of  judges,  in  construing  wills,  to  put 
themselves  In  the  place  of  the  testators,  as  far 
as  possible,  for  the  purpose  of  ascertaining  - 
their  intentions.  We  must  discover  such  in- 
tention from  the  face  of  the  will,  but,  without 
knowing  how  the  testator  was  situated,  the 
meaning  and  application  of  his  words  would 
oftentimes  be  incomprehensible.  '  We  cannot, 
however,  resort  to  extrinsic  evidence  to  as- 
certain from  the  scrivener  what  the  testator 
instructed  or  intended  him  to  say,  as  was  at- 
tempted in  this  case,  nor  can  we  accept  the 
declarations  of  the  testator  to  establish  his  in- 
tention, or  to  aid  in  the  interpretation  of  the 
will,  as  was  settled  In  Cesar  v.  Chew,  7  Gill 
&  J.  127;  Zimmerman  v.  Hafer,  81  Md.  347, 
32  Atl.  316;  and  other  cases  that  might  be 
cited.  Having  before  us,  therefore,  the  facts 
and  circumstances  respecting  the  persons  and 
property  to  which  the  will  relates,  we  must 
seek  to  discover  the  meaning  of  the  testator 
in  the  language  used  by  him.  The  bequest  to 
Lillian  of  "all  my  personal  property"  is  suffi- 
ciently broad  to  Include  all  personal  property 
which  the  testator .  could  dispose  of  at  the 
time  of  his  death,  unless  there  be  something 
elsewhere  in  the  will  to  qualify  or  limit  it. 
It  has  always  been  the  law  of  this  state  that 
a  will  takes  effect  as  of  the  death  of  the  tes- 
tator, so  far  as  It  affects  personal  property, 
and  the  statute  many  years  ago  adopted  a 
similar  rule  for  real  estate.  It  was  accord- 
ingly held  in  Dalrymple  v.  Gamble,  68  Md. 
523,  IB  Atl.  156,  that -the  terms  "all  my  per- 
sonal property,"  as  used  in  that  will,  passed 
the  testator's  distributive  share  in  the  estate 
of  his  brother,  who  died  intestate  23  days  be- 
fore the  death  of  the  testator,  which  amount- 
ed to  $30,000,  although  when  he  made  his  will 
he  only  had  about  $100  worth  of  personal 
property  in  California,  where  he  lived.  That 
decision  rested  on  the  fact  that  there  was 
nothing  in  the  will  to  restrict  the  term  used, 
"all  my  personal  property,"  and  as  the  will 
spoke  and  took  effect  from  the  death  of  the 
testator,  It  included  all  personal  property  be 
owned  at  that  time.  In  Stannard  v.  Barnum, 
51  Md.  451,  It  was  said:  "It  would  be  a  dan- 
gerous doctrine  to  establish,  and  one  without 
precedent,  that  where  the  language  of  the 
will  is  plain,  and  the  residuary  clause,  in 
terms,  disposes  of  the  whole  estate,  and  there 
are  no  qualifying  words  in  any  part  of  the 
will,  you  may  introduce  extrinsic  evidence  to 
show  that  the  testator  did  not  know  that  cer- 
tain property  which  be  owned  actually  be- 


Digitized  by  CjOOQlC 


464 


ATLANTIC  REPORTER,  Vol.  33. 


{Md. 


longed  to  him,  for  the  purpose  of  restricting 
the  natural  meaning  and  operation  of  the 
will.  Such  evidence  would  clearly  be  Inad- 
missible." In  State  v.  Robinson,  57  Md.  486, 
this  court,  In  construing  the  will  then  under 
consideration,  held  that  where  a  testator  gave 
to  his  wife,  among  other  property,  the  bills 
receivable  of  which  he  should  die  possessed, 
absolutely,  and  two  leasehold  lots  for  life, 
and  between  the  dates  of  the  execution  of  the 
will  and  his  death  the  testator  sold  the  lots, 
and  died  without  collecting  all  of  the  purchase 
money,  the  uncollected  purchase  money  passed 
to  the  wife  absolutely,  under  the  gift,  "bills 
receivable  of  which  I  should  die  possessed." 
But  the  court  said,  in  passing  on  the  question, 
"If  there  was  anything  in  the  will  to  indicate 
an  intention  to  restrict  the  terms  within  a  nar- 
rower compaBS,  it  might,  no  doubt,  be  done, 
to  carry  out  a  manifest  purpose  of  the  tes- 
tator." 

We  have  thus  selected  a  few  of  the  many 
cases  in  this  state  to  show  that,  in  deciding 
this  question,  we  have  not  overlooked  the  gen- 
eral principle  that  such  a  bequest  as  that  made 
to  appellee  Is  broad  enough  to  include  all  per- 
sonal property  of  which  the  testator  died  pos- 
sessed, if  it  stood  alone,  but  that  we  must  also 
be  guided  by  the  further  well-established  doc- 
trine that,  If  there  be  anything  In  any  part  of 
the  will  which  restricts  or  qualifies- the  general 
term,  the  latter  must  be  so  restricted  and  qual- 
ified, if  it  can  be  done  without  violating  some 
other  principle  of  law,  or  the  manifest  Inten- 
tion of  the  testator.  Let  us  then  see  whether 
this  gift  to  Lillian  of  all  the  testator's  personal 
property  in  the  one  clause  Is  restricted  by  any 
other  part  of  the  will.  It  is  perfectly  appar- 
ent that,  if  the  appellees'  contention  be  correct, 
the  eight  children  of  John  Frick  by  his  first 
wife  will  take  nothing.  It  is  equally  mani- 
fest from  the  face  of  his  will  that  he  intended 
four  of  them  to  have  $10  each,  and  the  other 
four  to  have  something.  It  is,  moreover,  per- 
fectly certain  that  when  he  made  that  will  he 
did  not  Intend  his  wife  and  daughter  Lillian  to 
have  all  of  his  estate;  for  after  giving  them, 
for  life,  the  house  and  lot  in  Small-wood,  and 
the  personal  property  to  Lillian,  he  distinctly 
said,  "And,  as  to  the  balance  of  my  estate,  my 
wife,  Mary  Frick,  and  my  daughter  Lillian  are 
not  to  have  any  share  In  It."  If,  then,  Lillian, 
by  our  construction  of  the  will,  gets  all  or  any 
part  of  what  her  father  called  "the  balance  of 
my  estate,"  she  will  receive  what  he  expressly 
intended  she  should  not  have,  and  his  other 
eight  children  will  be  deprived  of  what  he  mani- 
festly designed  they  should  have,  so  far  as  dis- 
closed by  the  face  of  the  will.  The  will  is 
peculiar,  because  it  not  only  undertakes  to 
give  something  to  one  set  of  his  children,  thus 
negativing  the  idea  that  the  other  child  and  her 
mother  are  to  have  that  "something,"  whatever 
it  may  be,  but  he  affirmatively  said  that  his 
wife  and  daughter  Lillian  shall  not  have  It. 
We  are  convinced  from  a  careful  reading  and 
study  of  the  will  that  the  testator  did  intend, 
when  he  made  K,  not  only  to  give  these  eight 


children  some  part  of  his  estate,  but  to  ex- 
clude Lillian  from  such  part,  and  that  such  in- 
tention (to  use  the  language  of  Judge  Miller  in 
Dalrymple  v.  Gamble,  supra)  "remained  In  the 
will,  speaking  from  day  to  day  until  the  testa- 
tor died."  We  are  then  brought  face  to  face 
with  the  question,  are  there  any  principles  or 
law  Involved  in  the  construction  of  this  will 
which  compel  us  (sitting  in  a  court  of  jus- 
tice, where  we  cannot  ignore  the  law  to  avoid 
seeming  hardships  in  particular  cases)  to  take 
from  eight  children  of  the  testator  that  which 
we  believe  was  Intended  for  them,  to  give  to 
another,  who,  in  our  opinion,  was  intended  by 
the  testator  to  be  kept  from  it,  and  that,  too, 
when  our  belief  is  founded  on  the  terms  of  the 
will  itself  7  In  Walston's  Lessee  v.  White,  5 
Md.  804,  Le  Grand,  C.  J.,  speaking  tor  the 
court,  said:  "Where  the  language  of  the  testa- 
tor Is  plain  and  umambiguous,  such  language 
must  govern,  and  therefore  extrinsic  evidence 
Is  inadmissible  to  show  that  he  meant  some- 
thing different  from  what  his  language  im- 
ports; but  any  evidence  is  admissible  which, 
in  its  nature  and  effect,  simply  explains  what 
the  testator  has  written.  In  other  words,  the 
question,  in  expounding  a  will,  is  not  what  the 
testator  meant,  as  distinguished  from  what  his 
words  express,  but  simply  what  is  the  mean- 
ing of  his  words.  And  extrinsic  evidence,  in 
aid  of  the  exposition  of  his  will,  must  be  ad- 
missible or  Inadmissible  with  reference  to  Its 
bearing  upon  the  issue  which  this  question 
raises."  Again,  on  page  305,  he  quotes  with 
approval  from  Wigram's  Rules  of  Law,  that 
"for  the  purpose  of  determining  the  object  ot 
a  testator's  bounty,  or  the  subject  of  disposi- 
tion, or  the  quantity  of  interest  intended  to  be 
given  by  his  will,  a  court  may  inquire  into  ev- 
ery material  fact  relating  to  the  person  who 
claims  to  be  Interested  under  the  will,  and  to 
the  property  which  is  claimed  as  the  subject  of 
disposition,  and  to  the  circumstances  of  the 
testator  and  of  his  family  and  affairs,  for  the 
purpose  of  enabling  the  court  to  identify  the 
person  or  thing  intended  by  the  testator,  or  to 
determine  the  quantity  of  the  Interest  be  has 
given  by  his  will."  In  Warner  v.  Mikenber- 
ger's  Lessee,  21  Md.  272,  the  above  was  ap- 
proved, and  It  was  held  competent  to  show  by 
testimony  derived  from  other  parts  of  the  will, 
and  by  extrinsic  evidence  explaining  the  sense 
In  which  the  testator  used  the  word  "lot,"  that 
it  embraced  a  larger  parcel  of  ground,  and  was 
not  Intended  to  refer  to  the  small  subdivisions 
designated  as  town  lots  on  the  plat  of  Ridge- 
ly's  addition  to  Baltimore.  In  Hawman  v. 
Thomas,  44  Md.  43,  In  quoting  from  Allen's 
Ex'rs  v.  Allen,  18  How.  393,  it  is  said:  "That 
the  court  may  put  itself  in  the  place  of  the  tes- 
tator, by  looking  Into  the  state  of  his  property 
and  the  circumstances  by  which  he  was  sur- 
rounded at  the  time  of  making  his  will,  is  true; 
but  this  is  done  only  to  explain  ambiguities 
arising  out  of  extrinsic  circumstances,  and  not 
to  show  a  different  intention  from  that  the  will 
discloses." 
We  can,  therefore,  under  the  authorities. 
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look  to  extrinsic  evidence  to  see  what  the  tes- 
tator meant  by  the  expression,  "the  balance 
of  my  estate."  In  doing  so,  we  find  a  farm 
standing  in  the  name  of  John  Frick,  Sr., 
which  he  had  sold  to  bis  son  Frank  by  an 
agreement  dated  December  IS,  1889,— less 
than  two  months  before  the  execution  of  the 
will,— and  we  have  already  seen  the  terms  of 
that  sale.  The  agreement  was  In  existence 
when  the  will  was  made,  and  the  conclusion 
Is  Irresistible  that  this  waa  the  property  re- 
ferred to  in  the  will  as  "the  balance  of  my  es- 
tate"; the  testator  then  holding  the  legal  ti- 
tle to  the  farm,  subject  to  the  contract  for  its 
sale.  The  purchaser  was  in  a  position  to  en- 
force his  purchase  in  a  court  of  equity  on  pay- 
ing the  purchase  money  to  those  entitled  to  It 
by  law,  if  the  vendor  had  died  intestate,  or 
to  "the  heirs  according  to  the  last  will  and 
testament  of  said  John  Frick,  St.,"  if  he  so 
provided.  He  did  make  such  provision.  Ex- 
cluding from  consideration  for  the  present 
the  deed  subsequently  made,  and  the  note 
given  by  Frank  A.  Frick  and  wife,  we  find 
from  tins  extrinsic  evidence,  which  we  have 
the  right  to  consider  for  the  purpose  of  de- 
termining "the  subject  of  disposition,"— to  as- 
certain of  what  the  balance  of  the  estate  con- 
sisted,—-that  the  testator  bad  an  estate  not 
previously  disposed  of  in  the  will,  viz.  a  legal 
estate  in  this  farm,  subject  to  the  agreement 
of  sale  The  term  "estate"  is  sufficient  to 
pass  by  will  the  fee,  as  well  as  other  proper- 
ty. Chamberlain  v.  Owlngs,  30  Md.  447.  If, 
then,  it  was  the  intention  of  the  testator  to 
devise  this  farm,  that  clause  of  the  will  now 
under  consideration  passed  at  least  the  legal 
title.  It  has  generally  been  held  that  if  a 
testator  devise  lands,  and  then  contracts  for 
the  sale  of  them,  the  devisee  takes  the  legal 
estate,  and  only  that,  in  equity,  by  reason  of 
the  revocation  of  the  devise  by  the  alteration 
of  the  estate.  But  if  he  has  previously  sold 
the  lands,  and  then  devises  them  by  words 
comprehensive  enough  to  embrace  all  his  in- 
terest in  them,  Including  his  interest  in  the 
purchase  money,  we  can  see  no  valid  reason 
why  the  latter  should  not  pass  to  the  devisee 
is  well  as  the  legal  estate.  If  A.  devises 
Black  Acre  to  B.  after  he  had  previously 
•greed,  by  a  binding  contract,  to  sell  It  to  C, 
but  neither  conveyed  it  by  deed  nor  collected 
the  purchase  money  In  his  lifetime,  it  would 
Kern  difficult  to  work  out  of  such  devise  an 
Intention  on  the  part  of  A.  to  simply  give  the 
naked  legal  title  to  B.,  and  exclude  him  from 
ill  the  really  beneficial  interest  in  the  proper- 
ty; and  such  a  construction  is  not  required 
iy  the  authorities,— certainly,  not  all  of  them. 
See  Wright  v.  Minshall,  72  111.  5S4;  Woods 
r.  Moore,  4  Sandf.  579.  Whether  or  not  there 
ivas  a  technical  equitable  conversion  of  the 
and  into  personalty  by  the  agreement  of  sale, 
t  is  evident  that  the  testator  did  not  regard 
t  as  disposed  of  by  the  previous  clause  in  his 
will,  and  that  It  was  his  intention  to  exclude 
lis  daughter  Lillian  from  any  share  in  the 
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farm  or  the  proceeds  of  sale  thereof.  By  the 
clause  which  follows  the  bequest  of  the  per- 
sonal property  to  her,  he  gave  $10  to  each  of 
four  of  his  children,  and  the  rest  of  the  "bal- 
ance" of  his  estate  to  his  other  four  children. 
No  effect  can  be  given  to  that  part  of  the  will 
if  we  adopt  the  construction  contended  for 
by  the  appellee.  It  is  the  duty  of  the  court 
to  so  construe  wills  as  to  give  effect  to  every 
part  of  them,  when  possible,  without  conflict- 
ing with  some  established  principle  of  law. 
That  requirement  is  emphasized  in  this  case 
by  the  fact  that  any  other  interpretation 
would  disinherit  eight  out  of  the  nine  children 
of  the  testator,  when  the  ninth  was  already 
well  provided  for  in  other  parts  of  the  will. 
We  therefore  conclude  that  when  this  will 
was  made  the  testator  intended  to  leave  to 
his  eight  children,  in  the  proportions  men- 
tioned, the  farm  and  the  proceeds  of  sale 
thereof,  and  to  exclude  Lillian  from  them. 
It  only  remains  to  determine  whether  his  sub- 
sequent acts  of  executing  a  deed  and  taking 
the  note  changed  this.  Having  clearly  man- 
ifested his  intention  to  exclude  Lillian  from 
participating  in  the  purchase  money,  he  did 
nothing  that,  under  the  circumstances  of  this 
case,  can  be  deemed  a  change  of  purpose  on 
his  part,  or  a  revocation  of  the  gift  to  his 
other  children.  Having  determined  what  was 
meant  by  ''the  balance  of  my  estate,"  and  be- 
ing of  the  opinion  that  he  excepted  it  (this 
farm  and  the  proceeds  of  sale)  from  his  be- 
quest to  her,  the  mere  change  of  the  form  of 
Indebtedness  for  the  purchase  money  from 
the  agreement  to  a  note  did  not  so  alter  the 
subject  of  the  gift  as  to  revoke  it.  His  in- 
tention to  exclude  Lillian  from  it,  to  repeat 
the  above  quotation,  "remained  in  the  will, 
speaking  from  day  to  day  until  the  testator 
died."  The  will  spoke  as  of  the  day  of  his 
death,  in  respect  to  that,  as  well  as  to  other 
parts  of  It;  and  we  cannot  decide  that  this 
note  of  $1,200  went  to  her,  under  the  general 
bequest  of  the  personal  property,  without  ob- 
literating from  the  will  tbls  subsequent  clause, 
and  refusing  to  obey  the  injunction  of  the 
testator  that  his  wife  and  daughter  Lillian 
were  not  to  have  any  share  In  this  fund, 
which  we  believe  the  testator  referred  to  In 
the  clause  above  quoted.  We  are  therefore  of 
the  opinion  that,  under  a  proper  construction 
of  the  clauses  of  this  will  presented  to  us  for 
interpretation,  the  note  of  Frank  A.  Frick 
and  wife  is  not  included  in  the  bequest  to 
Lillian,  and  that  $10  must  be  paid  to  each  of 
the  four  children  to  whom  that  amount  was 
given,  and  the  balance  should  be  equally  di- 
vided between  the  other  four  children  men- 
tioned in  the  will,  after  deducting  such  costs 
as  it  may  be  properly  liable  to.  The  rest  of 
the  personal  property  was  bequeathed  to  Lil- 
lian. It  follows  from  what  we  have  said  that 
the  pro  forma  decree  of  the  court  below  must 
be  reversed.  Decree  reversed  and  cause  re- 
manded; the  costs  to  be  paid  out  of  the  $1,- 
200  fund. 
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GOLDSWORTHY  v.  COYLE. 


(Supreme  Court  of  Rhode  Island. 
1895.) 


Dec.  27, 


Execution— Sale— Notice. 
Judiciary  Act,  c.  37,  f  11,  provides  that, 
in  case  of  levy  on  land,  notice  of  such  levy  shall 
be  given  for  three  months  "after"  such  levy, 
and  "before"  the  sale.  Pub.  St.  c  24,  §  12, 
provides  that,  whenever  time  is  to  be  reckoned 
from  any  day,  date,  or  act  done,  such  day,  date, 
or  the  day  when  such  act  is  done  shall  not  be 
included  in  such  computation.  Held,  that  a 
sale  on  December  5th  of  land  levied  on  Septem- 
ber 5th  is  void. 

Action  by  John  E.  Goldsworthy  against 
John  Coyle.  There  was  a  judgment  for  plain- 
tiff, and  defendant  petitions  for  a  new  trial. 
Judgment  ordered  to  be  entered  for  defend- 
ant for  costs. 

John  E.  Goldsworthy,  pro  se.     E.  W.  Blod- 
gett,  for  defendant 


STINESS,  J.  A  verdict  having  been  ren- 
dered for  the  plaintiff,  in  an  action  of  tres- 
pass and  ejectment,  for  the  possession  of 
certain  land  in  Central  Falls,  bought  by  the 
plaintiff  at  a  sheriff's  sale  under  an  execu- 
tion against  the  defendant,  the  latter  now 
petitions  for  a  new  trial,  upon  the  ground 
that  the  verdict  is  against  the  evidence.  It 
appears  by  the  sheriff's  deed  that  the  execu- 
tion was  levied  upon  the  real  estate  Septem- 
ber 5,  1894,  and  sold  on  December  5,  1894. 
The  judiciary  act  (chapter  37,  §  11)  provides, 
in  case  of  a  levy  upon  real  estate,  that  the 
officer  shall  set  up  notification  of  such  levy 
for  the  space  of  three  months  after  such 
levy,  and  before  the  same  shall  be  exposed  for 
sale.  Pub.  St  c.  24,  gl2,  provides:  "Whenever 
time  is  to  be  reckoned  from  any  day,  date  or 
act  done,  or  the  time  of  any  act  done,  such 
day,  date,  or  the  day  when  such  act  Is  done 
shall  not  be  Included  in  such  computation." 
In  this  case  time  Is  to  be  reckoned  both  after 
the  levy  and  before  the  sale,  and  the  exclu- 
sion of  either  of  these  dates  would  be  suffi- 
cient to  avoid  this  sale.  The  purpose  of  the 
statute  is  to  provide  a  notice  of  three  full 
calendar  months  (Pub.  St  c.  24,  §  11)  between 
the  levy  and  the  sale.  It  was  put  into  the 
revision  of  the  statutes  of  1857,  as  an  express 
rule  of  law,  after  the  decision  of  Millard  v. 
Willard,  3  R.  I.  42,  where  it  had  been  adopt- 
ed as  a  rule  of  judicial  construction.  See, 
also,  26  Am.  &  Eng.  Enc.  Law,  pp.  3,  7,  and 
note  1,  page  8.  Under  this  rule,  there  was 
not  a  notification  for  the  space  of  three 
months,  as  required  by  statute;  and  hence, 
as  a  statutory  authority  in  cases  of  a  sale  in 
invltum  must  be  strictly  followed,  the  sale 
was  void,  and  the  verdict  should  have  been 
for  the  defendant.  Other  objections  to  the 
deed  are  made,  but,  as  this  is  decisive  of  the 
case,  it  is  not  necessary  to  consider  them; 
and,  as  it  appears  that  the  defect  in  the 
plaintiff's  title  is  such  that  he  could  in  no 


event  recover,  the  case  is  remitted  to  the 
common  pleas  division,  with  instructions  to 
enter  judgment  for  the  defendant  for  costs. 


BROWN  et  ux.  v.  SMITH. 

(Supreme  Court  of  Rhode  Island.     Dec.  23, 
1895.) 

Divorce  —  Liability  roa  Support  op  Children. 
Where  the  supreme  court  granting  a  di- 
vorce was  authorized  by  Pub.  St.  c.  167,  §  23. 
to  modify,  on  application,  its  orders  concerning 
the  custody  and  support  of  the  minor  children, 
a  woman  who  has  been  granted  a  divorce  and 
the  custody  of  the  children,  without  any  provi- 
sion for  their  maii.tenance,  cannot  on  the  death 
of  the  husband,  recover  from  his  estate  for  the 
board  of  the  children. 

Action  by  Charles  P.  Brown  and  wife 
against  William  C.  Smith,  administrator. 
Judgment  for  defendant  for  costs. 

Page  &  Owen,  for  plaintiffs.  B.  M.  Bos- 
worth,  for  defendant 

TILLINGHAST,  J.  The  agreed  statement 
of  facts  in  this  case  shows  that  Rebecca  M. 
Brown,  the  real  plaintiff,  was  formerly  the 
wife  of  Daniel  Bosworth,  late  of  Warren,  de- 
ceased, and  by  Mm  had  three  children;  that, 
prior  to  the  death  of  said  Bosworth,  Mrs. 
Brown  (then  Mrs.  Bosworth),  upon  her  peti- 
tion to  the  supreme  court  of  this  state,  was 
divorced  from  said  Daniel  Bosworth.  and 
the  custody  of  the  said  three  children  of  the 
marriage  (they  being  minors)  was  awarded 
to  her;  that  upon  the  death  of  said  Daniel 
Bosworth,  which  occurred  about  three  years 
after  the  divorce,  the  defendant  was  appoint- 
ed administrator  on  his  estate,  and  that  after 
said  appointment  Mrs.  Brown  presented  to 
him  a  claim  for  the  board  of  said  children, 
against  the  estate  of  Daniel  Bosworth;  that 
said  administrator  represented  said  estate 
insolvent,  and  thereupon,  pursuant  to  law. 
commissioners  were  duly  appointed  to  re- 
ceive and  examine  the  claims  against  said 
estate,  and  that  said  commissioners  allowed 
the  claim  of  Mrs.  Brown  for  the  board  of 
said  children;  that,  upon  the  filling  of  the 
report  of  said  commissioners  in  the  court  of 
probate,  the  administrator,  being  dissatisfied 
with  the  allowance  of  said  claim  by  the  com- 
missioners, gave  notice  thereof  in  the  office 
of  the  clerk  of  the  court  of  probate,  and  also 
to  the  plaintiffs,  ac  provided  by  law,  where- 
upon said  claim  was  stricken  out  of  said  re- 
port by  the  court  of  probate;  and  that  the 
plaintiffs  thereupon,  in  accordance  with  the 
provisions  of  Pub.  St  R.  I.  c.  186,  S  15. 
brought  this  suit  to  determine  the  validity 
of  the  claim  of  Mrs.  Brown  against  said  es- 
tate. 

The  only  question  presented  for  our  de- 
cision, under  this  state  of  facts,  Is:  Can  a 
married  woman,  who  has  been  granted  a  di- 
vorce and  the  custody  of  minor  children, 
maintain  an  action  at  law  against  the  estate 
of  her  deceased  husband,  for  the  board  of 
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said  children?    We  think  this  question  must 
be  answered  In  the  negative.     At  the  time 
when  said  divorce  was  granted,  the  supreme 
court  had  the  authority,  under  Pub.  St.  R.  I. 
c  1C7,  S  23,  as  the  appellate  division  now 
has  (Judiciary  Act,  c.  2,  §  4),  to  regulate  the 
custody,  and  provide  for  the  education,  main- 
tenance, and  support,  of  the  children  of  all 
persons  by  them  divorced;   to  make  all  nec- 
essary orders   and    decrees  concerning   the 
same,  and  the  same  at  any.  time  to  alter, 
amend,  or  annul,  for  sufficient  cause,  after 
notice  to  the  parties  Interested  therein.    Sam- 
mis  v.  Medbury,  14  R.  I.  214.     This  statute 
is  presumably  based  upon  the  theory  that 
the  rights  of  the  parties  in  a  proceeding  for 
divorce,  as  to  the  custody  and  support  of 
the  minor  children  of  the  marriage,  can  be 
best  determined  in  connection  with  said  pro- 
ceeding, upon  a  full  consideration  of  the  cir- 
cumstances and  situation  of  the  parties,  in- 
stead of  leaving  such  rights  open  to  further, 
independent  litigation.    See  Husband  v.  Hus- 
band. 67    Ind.   685;   Buckmlnster   v.   Buck- 
minster,  38  Vt  248;   Chester  v.  Chester,  17 
Mo.  App.  657.     Whatever  is  decreed,  there- 
fore, regarding  the  custody  of  children,  In 
a  divorce  proceeding,  is  conclusive  of  the 
rights  of  the  parties  until  the  decree  Is  ei- 
ther modified  or  annulled.    By  virtue  of  the 
decree  in  the  petition  above  referred  to,  said 
Rebecca  M.  Brown  became  entitled  to  the 
custody  of  said  minor  children,  together  with 
the  right  to  their  services,  and  defendant's 
Intestate  was  thereby  deprived  of  his  com- 
mon-law right  thereto;   and,  being  thus  de- 
prived of  this  right,  he  became  absolved  from 
the   correspondent    common-law    obligation 
which  previously  rested  upon  him  to  support 
said  children.     In  other  words,  the  award  of 
the  children  to  the  mother  carried  with  It  a 
transfer  of  parental  duties  as   well  as  of 
parental   rights.      Schouler,   Dom.  Rel.   (3d 
Ed.)  |  237.    As  said  in  2  Blsh.  Mar.  &  Dlv.  § 
557:    "The  true  legal  principle  applicable  to 
cases  of  this  kind  seems  to  be  that  the  right 
to  the  services  of  the  children,  and  the  obli- 
gation to  maintain  them,  go  together;   and, 
if  the  assignment  of  the  custody  to  the  wife 
extends  to  depriving  the  father  of  his  claim 
to  their  services,  then  he  cannot  be  com- 
pelled to  maintain  them,  otherwise  than  in 
pursuance  of  some  statutory  regulation."    In 
Burritt  v.  Burritt,  29  Barb.  130,  the  court 
say:    "It  would  seem  almost  an  oppressive 
exercise  of  power,  first  to  withdraw  the  child 
wholly  from  the  care,  control,  and  influence 
<>f  the  father;  to  deprive  him  entirely  of  its 
presence,  society,  and  aid;  to  put  it  entirely 
in  the  possession  and  control  of  the  mother, 
with  whom  he  is  at  variance;   to  allow  that 
mother  to  support,  educate,  and  maintain  it 
in  her  own  way,  and  agreeably  to  her  own 
pleasure;  and  then  to  require  from  the  hus- 
Imnd  an  absolute  and  unquestioning  compli- 
ance with  all  her  demands  for  the  means  of 
its  support,   education,   and   maintenance." 
In  short,  the  right  of  the  father  to  the  serv- 


ices and  earnings  of  his  minor  children  Is 
founded  upon  the  obligation  which  the  law 
Imposes  upon  him  to  nurture,  support,  and 
educate  them;  and  it  continues  until  their 
maturity,  if  they  remain  with  him,  when  the 
law  determines  that  they  are  capable  of  pro- 
viding for  themselves.  But  when  the  father 
is  deprived  of  their  custody  and  services, 
by  a  decree  which,  commits  them  to  the  cus- 
tody of  the  mother,  the  duty  to  support  them 
no  longer  exists,  except  as  the  court  may  di- 
rect, in  pursuance  of  statutory  authority. 
See  Gilley  v.  GlUey,  79  Me.  292,  9  Atl.  623; 
Brow  v.  Bright  man,  136  Mass.  187;  Johnson 
v.  Onsted,  74  Mich.  437,  42  N.  W.  62;  Finch 
v.  Finch,  22  Conn.  411;  Harris  v.  Harris,  5 
Kan.  46;  Hall  v.  Green  (Me.)  32  Atl.  796. 
See,  also,  Tub.  St  R.  I.  c.  71,  IS  5,  6. 

Counsel  for  the  plaintiff  relies  on  the  case 
of  Pretzinger  v.  Pretzinger,  45  Ohio  St.  452, 
15  N.  E.  476,  which,  while  it  fully  sustains 
his  position,  and  was  rendered  by  a  court 
whose  decisions  are  entitled  to  very  high  re- 
spect and  consideration,  Is  nevertheless  op- 
posed to  the  preponderance  of  American  au- 
thorities upon  the  question  here  presented. 
And,  moreover,  all  the  parental  obligations 
of  the  father,  so  vigorously  contended  for  by 
the  court  In  that  case,  could  have  been  en- 
forced in  connection  with  the  divorce  pro- 
ceedings. In  the  states  of  Arkansas  and  Il- 
linois there  is,  or  at  the  time  of  the  rendi- 
tion of  the  decisions  mentioned  below  there 
was,  no  statutory  provision  authorizing  the 
court  granting  the  divorce  to  subsequently 
modify  its  orders  and  decrees  concerning  the 
custody  and  support  of  the  minor  children 
of  the  marriage;  and  therefore  the  cases  of 
Holt  v.  Holt,  42  Ark.  495,  and  Plaster  v. 
Plaster,  53  111.  445,  can  hardly  be  considered 
authorities  In  support  of  the  plaintiff's  posi- 
tion. Moreover,  the  fact  that,  notwithstand- 
ing the  very  numerous  cases  of  divorce 
granted  in  this  state  In  which  the  custody  of 
minor  children  has  been  awarded  to  the 
mother,  no  such  action  as  the  present  has, 
to  our  knowledge,  ever  been  instituted,  indi- 
cates very  strongly  that  the  members  of  the 
bar  never  supposed  that  such  an  action 
could  be  maintained.  If  said  Daniel  Bos- 
worth  were  still  living,  a  change  In  the  said 
decree  of  divorce,  in  so  far  as  It  relates  to 
the  children,  might,  for  cause  shown,  upon 
application  of  the  petitioner  therein,  be  made. 
But,  said  Bosworth  being  dead,  no  such 
change  can  now  be  made;  and  the  plaintiff 
having  been,  presumably  upon  her  own  re- 
quest, awarded  the  custody  of  said  children, 
and  no  provision  having  been  made  In  the 
decree  for  their  support,  or,  so  far  aR  ap- 
pears, even  been  asked  for,  she  must  be  pre- 
sumed to  have  assumed  that  duty  upon  her- 
self, and  Is  now  without  remedy.  Burritt 
v.  Burritt,  supra.  Again,  as  no  express 
promise  to  pay  for  the  board  of  said  children 
is  shown  to  have  been  made  by  defendant's 
intestate,  and  as  the  granting  of  the  custody 
of  said  children  to  the  mother  negatives  any 
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Implication  of  liability  therefor  on  the  part 
of  the  father,  there  is  no  evidence  whatever 
upon  which  to  base  a  judgment  In  favor  of 
the  plaintiff.  Johnson  v.  Ousted,  supra. 
Judgment  for  the  defendant  for  costs. 


STIMIS  t.  STIMIS  et  al. 

(Court  of  Chancery  of  New  Jersey.    Dec.  17, 
1885.) 

Satisfaction  of  Mortgage — Presumption  —  Ex- 

f hess  Trust — Laches— Mobtoac;oh  as  Ex- 

bcctor — Failure  to  Account. 

1.  A  lapse  of  20  years  after  a  mortgage  has 
become  due,  within  which  there  has  not  been 
either  payment  or  demand  of  the  principal  or 
interest,  or  part  thereof,  or  entry  by  the  mort- 
gagee into  possession  of  the  mortgaged  prem- 
ises, will  raise  a  presumption  that  the  mortgage 
has  been  satisfied,  though  in  fact  it  be  not  paid. 

2.  Such  presumption  may  be  taken  advan- 
tage of  by  demurrer  to  a  bill  which  alleges 
the  facts  raising  it  without  averring  circumstan- 
ces which  will  rebut  it. 

3.  Lapse  of  time  will  not  be  allowed  to 
defeat  an  express  trust,  cognizable  in  equity 
alone,  which  continues  to  be  acknowledged  and 
acted  upon  by  the  parties. 

4.  When  the  relationship  of  truBtee  and 
cestui  que  trust  is  no  longer  admitted  to  exist, 
or  gross  laches  in  enforcing  a  known  right,  or 
long  acquiescence  in  the  alleged  breach  of 
trust,  is  shown,  and  lapse  of  time  has  obscured 
the  nature  and  character  of  the  trust,  or  the 
acts  of  the  parties  or  other  circumstances  give 
rise  to  a  presumption  unfavorable  to  its  contin- 
uance, a  court  of  equity,  even  in  case  of  an  ex- 
press trust,  will  refuse  relief,  upon  the  gronnd 
of  lapse  of  time  and  its  inability  to  do  certain 
and  complete  justice. 

5.  A  mortgagor  became  the  executor  of  the 
will  of  his  father,  the  mortgagee,  before  his 
mortgoge  was  paid;  the  beneficiaries  under  the 
father's  will  being  his  mother,  for  her  life,  and 
his  brothers,  sisters,  two  nephews,  and  him- 
self, in  remainder.  After  the  mortgage  became 
due,  and  his  mother  died,  he  retained  possession 
of  the  mortgaged  premises,  and  failed  to  pay 
interest  upon  the  mortgage,  or  to  pay  any  part 
of  the  principal  thereof,  for  15  years,  within 
which  time  he  sold  a  portion  of  the  premises, 
and  then,  never  having  accounted  as  executor, 
executed  a  satisfaction  of  the  mortgage,  and 
thereafter,  continuing  in  possession  of  the  mort- 
gaged premises,  sold  other  portions  thereof,  and, 
yet  failing  to  pay  either  principal  or  interest, 
lived  four  years,  and  died.  Three  years  after 
his  death,  no  part  of  the  principal  or  interest  of 
the  mortgage  having  yet  been  paid,  the  admin- 
istrator de  bonis  non,  etc.,  of  the  estate  of  the 
father,  filed  his  bill  to  foreclose  the  mortgage. 
Upon  demurrer  to  the  bill  on  the  ground  that 
more  than  20  yearB  had  elapsed  since  the  mak- 
ing of  the  mortgage,  within  which  neither  prin- 
cipal nor  interest  had  been  paid,  Hrld,  that  the 
presumption  arising  from  such  lapse  of  time 
without  the  payment  indicated  was  rebutted  by 
the  implication  arising  from  the  executor's  fail- 
ure to  account,  his  execution  of  the  satisfaction, 
and  the  near  relationship  between  him  and  the 
other  beneficiaries  of  his  father's  estate. 

(Syllabus  by  the  Court.) 

Bill  by  Christopher  Stlmts,  administrator 
of  John  Stimls,  deceased,  against  John  B. 
Stlmts  and  others.  Demurrer  to  bill  over- 
ruled. 

The  bill,  which  was  filed  in  February,  1894, 
alleges:  That  In  1851  Henry  Stimls  mort- 
gaged about  two  acres  of  land,  situate  at 


Belleville,  In  Essex  county,  to  his  father, 
John  Stimls,  to  secure  the  payment  of  $500, 
with  interest,  one  year  after  date,  which 
mortgage  was  duly  registered.  That  later 
in  the  same  year  John  Stlmts  died  testate, 
leaving,  him  surviving,  his  widow  (Anne), 
three  sons  (Henry,  Christopher,  and  Wil- 
liam), two  grandsons  (the  sons  of  a  deceased 
son),  and  four  daughters.  That  by  his  will 
he  gave  his  estate  to  his  widow  for  her  life, 
"but  not  to  commit  waste,"  and  at  her  death 
to  his  children  and  the  sons  of  his  deceased 
son,  they  taking  one  share,  and  appointed 
his  widow  the  executrix,  and  bis  son  Henry 
the  executor,  of  the  will.  That  the  will 
was  duly  admitted  to  probate,  and  both  the 
executor  and  executrix  named  in  it  quali- 
fied. That  in  "February,  1852,  the  exec- 
utrix and  executor  filed  an  Inventory,  in 
which,  among  other  properties,  they  enumer- 
ated this:  "Henry  Stlmts.  bond  and  mort- 
gage. $500."  That  In  1872  the  widow  died, 
and  In  1891  Henry,  the  executor  and  mort- 
gagor, also  died.  That  the  executrix  and  ex- 
ecutor never  accounted,  nor  did  either  of 
them  ever  account.  That  In  1866  Henry  sold 
a  strip  of  the  mortgaged  land  to  tbe  Pater- 
son  &  Newark  Railroad  Company  for  part 
of  Its  right  of  way.  (That  company  is  not 
a  party  to  tbls  suit)  That  In  1887,  as  exec- 
utor, be  executed  and  recorded  a  satisfaction 
of  the  mortgage,  as  follows:  "I,  Henry 
Stimls,  do  hereby  certify  that  a  certain 
mortgage,  bearing  date  the  thirtieth  day  of 
June,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  fifty-one,  made  and  exe- 
cuted by  Henry  Stimls  to  John  Stimls  to  se- 
cure the  sum  of  five  hundred  dollars,  and 
registered  in  the  office  of  the  register  of  the 
county  of  Essex,  In  Book  X2  of  Mortgages, 
page  231,  &c.,  on  the  eighteenth  day  of  Feb- 
ruary, 1852,  at o'clock m.,  is  paid 

and  satisfied,  and  I  do  hereby  consent  that 
the  same  may  he  discharged  of  record.  Dat- 
ed the  eleventh  day  of  July.  1887.  Henry 
Stimls,  Executor.  [L.  S.]  Witness:  J.  E. 
Howell."  That  In  fact  the  mortgage  had 
never  been  paid  and  satisfied  by  Henry 
Stimls,  nor  by  any  one  In  his  behalf.  That 
at  the  time  of  the  execution  and  record  of 
the  satisfaction  the  whole  of  tbe  principal 
of  the  mortgage,  with  large  arrears  of  inter- 
est, remained  due  and  owing  by  Henry  to 
himself,  as  executor  of  his  father's  will. 
That  no  part  of  the  principal  of  the  mort- 
gage was  ever  paid,  and  no  Interest  was  paid 
after  the  death  of  Anne  Stimls.  That  the 
execution  and  record  of  the  said  satisfac- 
tion were  without  consideration,  and  tn 
fraud  of  the  estate  of  John  Stlmts,  deceas- 
ed, and  of  the  legatees  under  his  will.  That 
in  1891,  some  three  months  before  he  died, 
Henry  conveyed  two  portions  of  the  mort- 
gaged property  to  his  daughter  Susan  E.  Bur- 
ling, who  knew  that  tbe  mortgage  had  not  In 
fact  been  paid.  That  by  his  will  he  gave  the 
residue  of  his  estate  to  his  five  children. 
That  the  complainant  was  appointed  admin- 
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tstrator  de  bonis  non,cum  testamento  annexo, 
of  John  Stimls,  in  May,  1802.  That  the  com- 
plainant has  obtained  possession  of  the  mort- 
gage, and  that  since  the  execution  of  the  mort- 
gage the  mortgagor  and  his  devisees  and  as- 
signs have  retained  possession  of  the  mort- 
gaged premises.  The  bill  prays  that  the  sat- 
isfaction of  the  mortgage  shall  be  decreed  to 
be  void  and  of  no  effect,  and  that  the  mort- 
gage shall  be  decreed  to  be  valid,  and  that 
the  equity  of  redemption  in.  the  mortgaged 
premises  may  be  foreclosed.  The  defendants 
demur  on  the  ground  that  more  than  20  years 
have  elapsed  since  the  maturity  of  the  mort- 
gage, within  which  neither  principal  nor  In- 
terest has  been  paid,  and  that,  therefore,  they 
are  entitled  to  the  presumption  that  It  has 
been  satisfied. 

Herbert  Boggs,  for  complainant  J.  E.  How- 
ell, for  demurrants. 

SlcGHiL,  Ch.  (after  stating  the  facts).  It 
is  settled  by  the  adjudications  of  this  court 
that  a  lapse  of  20  years  after  a  mortgage  has 
become  due,  within  which  there  has  not 
been  either  payment  or  demand  of  the  prin- 
cipal or  interest,  or  part  thereof,  or  entry  by 
the  mortgagee  into  possession  of  the  mort- 
gaged premises,  will  raise  a  presumption 
that  the  mortgage  has  been  satisfied,  though 
in  fact  It  be  not  paid.  Wanmaker  v.  Van 
BuskiHc.  1  N.  J.  Eq.  685;  Evans  t.  Huffman, 
5  X.  J.  Kq.  334;  Barned  v.  Earned,  21  N.  J. 
Eq.  245;  Murphy  v.  Coates,  33  N.  J.  Eq.  424. 
And  this  presumption,  may  be  takes  advan- 
tage of  by  demurrer  to  a  bill  which  alleges 
the  facts  raising  It,  without  averring  circum- 
stances which  will  rebut  it  Olden  v.  Hub- 
bard, 34  N.  J.  Eq.  85,  The  formal  aver- 
ment in  a  foreclosure  bill  that  the  principal 
and  interest  of  the  mortgage  are  bow  due 
and  owing— manifestly  a  mere  conclusion 
argumentatively  insisted  upon— is  sot  admit- 
ted by  demurrer.  Olden  v.  Hubbard,  supra; 
Kedmond  v.  Dickerson,  9  N.  J.  Eq.  507,  516. 
The  allegations  of  the  bill  considered  show 
that  no  payment  of  either  principal  or  inter- 
est of  the  mortgage  in  question  has  been 
made  since  the  year  1872,— that  is,  for  a  pe- 
riod of  22  years  prior  to  the  filing  of  the  bill, 
—daring  which  time  the  mortgagor,  his  as- 
signs and  devisees,  have  been  in  possession 
of  all  parts  of  the  mortgaged  premises;  and 
it  fails  to  show  that  within  that  time  any 
demand  has  been  made  for  the  payment  of 
principal  or  interest,  or  any  part  thereof. 
From  these  facts  the  presumption  invoked 
clearly  arises,  and  the  principal  question  of 
the  case  becomes  whether  other  circum- 
stances averred  are  sufficient  to  rebut  the 
presumption. 

It  appears  that  In  1852  the  mortgagor  be- 
came one  of  the  executors  of  the  will  of  the 
mortgagee,  which  will  devised  and  bequeath- 
ed all  ihe  testator's  estate  to  his  widow  dur- 
ing tier  life  or  widowhood,  with  this  addendum 
"But  not  to  commit  waste,"  and  at  her  death 
to  his  children,  of  whom  the  mortgagor  was 


one.  As  executor  of  that  will,  It  became  the 
mortgagor's  duty,  together  with  bis  mother, 
to  collect  the  assets  of  the  estate,  pay  the 
testator's  debts,  account  for  the  executorship 
in  a  year,  and  transfer  the  residue  of  the 
estate  to  the  Ufe  tenant,  who  thereafter 
would  become  accountable  for  it  to  those  who 
were  to  take  it  in  remainder.  The  estate  was 
not  given  to  the  executors  in  trust  for  the 
widow  for  life,  and  then  to  distribute  it  to 
those  taking  in  remainder,  but  was  given  di- 
rectly to  the  life  tenant;  and  hence  the  trust 
confided  to  the  mortgagor  through  the  exec- 
utorship, so  far  at  least  as  the  mortgage  in 
question  is  concerned,  would,  in  regular 
course,  terminate  with  the  accounting,  which 
became  due  in  the  year  1853,  and  his  trans- 
fer of  it  at  that  time  to  the  life  tenant.  It 
appears  that  there  never  was  In  fact  an  ac- 
counting, and  because  of  this  circumstance, 
coupled  with  the  official  action  of  the  exec- 
utor in  1887,  when  he  satisfied  the  mortgage 
of  record,  it  is  claimed  that  the  trust  of  the 
executorship— an  express  trust— continued  un- 
til the  mortgagor  died,  in  1881,  and,  this; 
being  so,  that  lapse  of  time  will  not  avail 
to  defeat  the  relief  sought  by  the  complain- 
ant; or,  in  other  words,  that  the  presumption 
already  referred  to  is  rebutted.  It  is  the 
rule  that  lapse  of  time  will  not  be  allowed  to 
defeat  an  express  trust  cognizable  in  equity 
alone,  which  continues  to  be  acknowledged 
and  acted  upon  by  the  parties.  Kane  v. 
Bloodgood,  7  Johns,  Ch.  Ill;  Conover  v. 
Conover,  1  N.  J.  Eq.  403;  Wan  maker  v.  Van 
Buskuk,  supra;  Cook  v.  Williams,  2  N.  J. 
Eq.  200;  Stark  v.  Hunton,  3  N.  J.  Eq.  311; 
Dean  v.  Dean,  9  N.  J.  Eq.  425;  McClane's 
Adm'r  v.  Shepherd's  Ex'r,  21  N.  J.  Eq.  76; 
Morse  v.  Oliver,  14  N.  J.  Eq.  259;  Lindsley 
v.  Dodd  (N.  J.  Ch,)  30  Atl.  896.  The  reason 
is  that  the  possession  of  the  trustee,  while 
the  relation  of  trustee  and  cestui  que  trust 
is  admitted  to  exist,  is  deemed  to  be  posses- 
sion for  the  cestui  que  trust,  and  coincident 
with  the  title  of  the  cestui  que  trust  But 
when  the  trustee  denies  the  right  of  the 
cestui  que  trust  and  his  possession  of  the 
property  becomes  adverse,  lapse  of  time  from 
that  period  may  constitute  a  bar  in  equity. 
Kane  v.  Bloodgood,  supra;  Dean  v.  Dean, 
supra;  Young  v.  Young,  45  N.  J.  Eq.  40,  16 
Atl.  921;  Starkey  v.  Fox,  52  N.  J.  Eq.  758, 
29  Atl.  211,  affirmed  on  appeal  53  N.  J.  Eq. 
— ,  29  Atl.  211.  And,  even  if  the  proof  be 
satisfactory  that  possession  and  the  relation- 
ship of  trustee  and  cestui  que  trust  were  at 
one  time  coincident,  there  may  be  certain 
conditions  which  will  prevent  the  applica- 
tion of  the  rule  that  time  does  not  run  against 
an  express  trust;  for  when  the  relationship 
is  no  longer  admitted  to  exist,  or  gross  laches 
in  enforcing  a  known  right  or  long  acquies- 
cence in  the  alleged  breach  of  trust,  are 
shown,  and  lapse  of  time  has  obscured  the 
nature  and  character  of  the  trust  or  the 
acts  of  the  parties  or  other  circumstances 
give  rise  to  a  presumption  unfavorable  to  its 
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continuance,  a  court  of  equity,  even  in  a 
case  of  express  trust,  will  refuse  relief  upon 
the  ground  of  lapse  of  time  and  its  inability 
to  do  certain  and  complete  justice.  Starkey 
v.  Fox,  supra.  Vice  Chancellor  Green,  who 
wrote  the  opinion  in  the  case  just  cited, 
which  opinion  was  adopted  by  the  court  ot 
errors  and  appeals,  said:  "This  doctrine  is 
not  an  exception  to  the  rule,  but  proceeds  on 
an  inference,  from  facts  other  than,  but  In 
connection  with,  the  lapse  of  time,  that  the 
trust  has  been  executed  and  in  some  way  ex- 
tinguished. As  is  said  by  the  master  of  the 
rolls  in  Pickering  v.  Stamford,  2  Ves.  Jr. 
583:  'Every  presumption  that  can  fairly  be 
made  shall  be  made  against  a  stale  demand. 
It  may  arise  from  the  acts  of  the  parties,  or 
the  very  forbearance  to  make  the  demand 
affords  a  presumption  either  that  the  claim- 
ant is  conscious  it  was  satisfied,  or  intended 
to  relinquish  it' "  In  Starkey  v.  Fox  an  ad- 
ministrator who  had  prosecuted  a  suit  for 
the  foreclosure  of  a  mortgage  belonging  to 
his  intestate,  to  sale,  bought  the  mortgaged 
premises  at  the  foreclosure  sale  In  his  own 
name,  as  administrator,  and  subsequently, 
in  the  year  1841,  accounted  for  it  as  an  as- 
set remaining  in  his  name,  undisposed  of, 
in  trust  for  the  Intestate's  estate.  It  was 
made  to  appear  that  a  year  or  two  later, 
through  proceedings  in  ejectment,  he  secured 
possession  of  the  mortgaged  premises,  and 
that  later  he  exercised  acts  of  ownership  over 
that  property,  building  thereon  and  clearing, 
tilling  and  Improving  the  soil,  paying  all 
taxes  and  taking  all  income,  without  account- 
ing, and  that  thus  he  lived  in  the  enjoyment 
of  the  property  until  the  year  1891,  when  he 
died.  After  his  death,  persons  entitled  to 
shares  of  the  intestate's  estate  filed  a  bill 
to  enforce  the  trust  in  the  property,  and  it 
was  held,  among  other  things,  that  a  pre- 
sumption had  arisen  that  the  trust  was  ex- 
tinguished, which  presumption  had  not  been 
rebutted. 

In  the  case  in  hand  the  executors  could 
have  been  compelled  to  account  in  the  year 
1853,  and  thus  the  estate  which  was  to  go 
to  the  life  tenant  could  have  been  ascertain- 
ed, and  security  for  its  safe  preservation,  up- 
on proof  that  it  was  in  danger  in  the  hands 
of  the  life  tenant,  if  need  be,  might  have 
been  exacted;  but  those  who  were  to  take  in 
remainder,  who  then,  for  aught  that  appears 
to  the  contrary,  and  from  thence  to  the  pres- 
ent time,  save  in  the  case  of  Henry  Stimis 
himself,  were  living  and  aul  juris,  remained 
inactive.  After  20  years  the  life  tenant  died, 
and  then  those  In  remainder  became  entitled 
to  possession;  and  yet  thereafter,  for  19 
years,  until  Henry  Stimis  died,  they  stood 
by.  witnessing  the  possession  of  the  mort- 
gaged lands  by  him  and  his  grantees,  and 
acquiescing  all  that  time  in  his  failure  to 
pay  them  interest  upon  the  mortgage.  For 
three  years  after  his  death  the  same  con- 
ditions continued,  and  then  the  present  ac- 
tion  was  begun.    Thus,  for  upwards  of  40 


years  the  remainder-men  were  silent  when 
they  might  have  spoken,  and  for  more  than 
20  years  they  acquiesced  in  the  attitude  of 
the  mortgagor  so  far  adverse  to  his  holding 
the  mortgage  in  trust  as  withholding  inter- 
est and  failure  to  acknowledge  the  mortgage 
as  a  valid  obligation  establish.  Besides,  dur- 
ing such  acquiescent  inaction  and  laches,  the 
lapse  of  time  carried  with  it  lives  of  both 
life  tenant  and  mortgagor,  who  could  have 
spoken  as  witnesses,  and  we  know  not  what 
other  evidences.  Did  the  complainant's 
claim  of  rebuttal  rest  alone  upon  the  mort- 
gagor's failure  to  account  as  executor,  I  think 
I  would  feel  constrained,  notwithstanding 
the  importance  of  his  due  discharge  from 
his  trust  (Bank  v.  Heiron,  5  Exch.  Div.  S19), 
to  decide  that  the  presumption  of  the  satis- 
faction of  the  mortgage  lias  been  rebutted. 
Phllippi  v.  Philippe,  115  U.  S.  151,  5  Sup. 
Ct.  1181.  But  not  only  did  the  mortgagor 
fall  to  terminate  his  trusteeship  of  the  mort- 
gage by  accounting  as  executor,  but,  on  the 
contrary,  he  affirmed  the  continuance  there- 
of in  the  year  1887,— seven  years  before  the 
filing  of  the  bill,— when,  by  deliberate  writ- 
ing executed  in  virtue  of  a  still  existing  ex- 
ecutorship, and  continued  dominion  over  the 
mortgage  in  that  fiduciary  character,  he  de- 
clared it  to  be  satisfied  and  paid.  This  dec- 
laration does  not  say  when  the  payment  was 
in  fact  made,  but,  standing  alone,  it  will  not 
be  assumed  to  speak  of  a  condition  prior  to 
its  date.  The  instrument  appears  to  me  to 
amount  to  an  acknowledgment  of  the  exist- 
ence of  the  mortgage  and  continuance  of  the 
executorship  in  control  of  that  Instrument  to 
the  date  of  the  satisfaction,  in  1887.  The 
satisfaction  is  consistent  with  the  executor's 
failure  to  account,  and  by  that  means  throw 
off  his  fiduciary  character,  and  place  himself 
in  the  position  of  a  stranger  to  the  bene- 
ficiaries; and  considered  in  connection  with 
that  fact,  and  the  near  family  relationship 
between  the  executor  and  the  beneficiaries, 
I  deem  it  sufficient,  at  least  while  it  remains 
unexplained,  to  rebut  the  presumption  invok- 
ed by  the  demurrants.  There  is  absence  of 
laches  with  reference  to  the  attack  upon  the 
satisfaction,  if  for  no  other  reason,  because 
it  does  not  appear  that  the  existence  of  that 
Instrument  was  known  to  the  cestuis  que 
trustent.  Lindsley  v.  Dodd,  supra.  I  -will 
overrule  the  demurrer,  with  costs. 


ASPINWALL  v.  ASPINWALL. 

(Court  of  Errors  and  Appeals  of  New  Jersey 

Dec.  13,  1895.) 

Decker  in  Chancekt  —Enforcement  —  Costs  — 
Compelling  Payment. 
1.  In  cases  where  no  special  equities  exist, 
sections  56  and  64  of  the  chancery  act  (Re- 
vision, pp.  113,  115)  provide  the  only  methods 
by  which  a  decree  of  the  court  of  chancery  for 
the  payment  of  a  mud  of  money  due  upon  a  con- 
tract between  the  parties  can  be  enforced,  to 
wit,  by  the  sequestration  of  the  estate  of   the 
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defendant,  by  fieri  facias  against  his  real  and 
personal  property,  and,  in  cases  of  fraud,  by 
capias  against  his  person. 

2.  Where  costs  are  directed  to  be  paid  by 
an  interlocutory  order,  which  cannot  be  en- 
forced by  execution,  their  payment  may  be  com- 
pelled by  attachment  for  contempt;  but  where 
they  are  awarded  as  an  incident  to  the  final 
decree  in  the  cause,  their  payment  can  only  be 
enforced  by  those  methods  which  the  law  desig- 
nates for  the  enforcement  of  the  decree  itself. 
(Syllabus  by  the  Court.) 

Appeal  from  court  of  chancery;  McGlll, 
Chancellor. 

BUI  by  Florence  S.  Aspinwall  against  Sum- 
mer D.  Aspinwall.  Decree  for  complainant. 
On  failure  of  defendant  to  comply  there- 
with complainant  applied  for  a  Judgment  for 
contempt,  and  from  a  denial  of  the  applica- 
tion she  appeals.    Affirmed. 

Cortlandt  Parker  and  Chauncey  G.  Par- 
ker, for  appellant  Samuel  Kaliseh,  for  re- 
spondent 

OUMMERE,  J.  The  appellant  and  the  re- 
spondent, who  Is  her  husband,  entered  into 
articles  of  agreement  providing  for  a  sepa- 
ration between  them,  in  which  the  respond- 
ent agreed,  among  other  things,  to  pay  to 
bis  wife  a  certain  sum  of  money  each  week 
for  her  support.  Upon  his  failure  to  com- 
ply with  this  provision  of  the  contract,  the 
appellant  filed  her  bill  In  the  court  of  chan- 
cery to  compel  the  performance  by  her  hus- 
band of  the  articles  of  agreement,  and  par- 
ticularly the  payment  of  the  weekly  allow- 
ance stipulated  for  therein.  The  chancellor 
decreed  the  performance  of  the  contract; 
and  that  portion  of  the  decree  which  direct- 
ed the  payment  by  the  husband  to  the  wife 
of  the  moneys  which  had  become  due  to 
her,  under  the  stipulation  to  pay  the  allow- 
ance, was  affirmed  by  this  court.  Aspinwall 
v.  Aspinwall,  49  N.  J.  Eq.  302,  24  Atl.  926. 
The  respondent  having  failed  to  pay  to  the 
appellant  the  moneys  decreed  to  be  due  to 
her  under  the  articles  of  separation,  after 
service  upon  him  of  a  certified  copy  of  the 
decree  and  a  demand  for  payment,  she  ap- 
plied to  the  chancellor  for  an  attachment 
for  contempt  against  him  to  compel  the 
payment  thereof.  The  chancellor,  consider- 
ing that  an  attachment  for  contempt  was 
not  a  proper  method  for  the  enforcement 
of  the  appellant's  decree,  denied  the  appli- 
cation, and  from  the  order  of  denial  this 
appeal  is  taken. 

In  my  opinion  the  application  for  an  at- 
tachment was  properly  refused.  It  Is  true, 
as  urged  by  counsel  for  the  appellant  that 
In  the  earlier  days  of  the  court  of  chancery 
the  only  method  by  which  a  decree  for  the 
payment  of  money  due  upon  a  contract 
could  be  enforced,  as  well  as  all  other  de- 
crees except  those  which  were  for  the  land 
Itself,  was  by  process  of  contempt;  but  that 
was  because  such  decrees  operated  only  in 
personam.  This  defect  In  the  law,  however, 
has  been  remedied  in  this  state  by  statute. 


Revision,  p.  113,  «  56;  Id.  p.  115,  §  64.  By 
these  provisions  the  legislature  has  clothed 
the  court  of  chancery  with  power  to  enforce 
Its  decrees  by  the  sequestration  of  the  es- 
tate, both  real  and  personal,  of  the  de- 
fendant, and  by  the  issuing  of  writs  of  fieri 
facias  and  capias  ad  satisfaciendum  against 
him,  and  has  given  to  the  decrees  of  that 
court  which  direct  the  payment  of  a  sum  of 
money  by  one  person  to  another  the  force, 
operation,  and  effect  of  judgments  at  law  in 
the  supreme  court.  In  my  opinion  the  effect 
of  this  legislation  was  to  do  away  with  the 
process  of  contempt,  as  a  method  of  enfor- 
cing decrees  for  the  payment  of  moneyB  due 
upon  contracts  between  the  parties  in  cases 
where  no  special  equities  exist,  and  to  sub- 
stitute therefor  sequestration  of  the  defend- 
ant's estate,  the  writ  of  fieri  facias  against 
his  real  and  personal  property,  and,  in  cases 
of  fraud,  the  writ  of  capias  against  his 
person.  The  conclusion  that  decrees  of  this, 
kind,  in  cases  where  there  is  no  pretense  of 
fraud,  can  ordinarily  be  enforced  in  this 
state  by  process  of  attachment,  can  only 
be  reached  by  ignoring  that  provision  of  our 
constitution  which  forbids  the  imprisonment 
of  any  person  for  debt  in  any  action,  or  on 
any  Judgment  founded  on  contract,  unless 
in  cases  of  fraud  (Const,  art  1,  par.  17);  for 
the  ultimate  result  of  proceedings  for  con- 
tempt, where  they  are  used  as  a  method  of 
relief  inter  partes,  is  the  imprisonment  of 
the  party  proceeded  against  A  similar  view 
has  been  taken  by  the  courts  of  England  of 
the  effect  of  the  statute  of  32  &  33  Vict.  c. 
62,  passed  for  the  abolition  of  Imprison- 
ment for  debt,  which  provides  that,  with 
the  exception  of  certain  cases  mentioned  in 
the  act,  no  person  shall  be  arrested  for  mak- 
ing default  in  payment  of  a  sum  of  money. 
In  the  case  of  Esdaile  v.  Visser,  13  Ch.  Div. 
421,  it  was  held  by  the  English  court  of 
chancery  that,  since  the  adoption  of  that 
statute,  process  of  contempt  could  no  longer 
be  issued  out  of  that  court  for  the  purpose 
of  compelling  a  person  to  make  payment 
of  a  sum  of  money  which  he  had  been  di- 
rected to  pay  by  the  order  of  that  court, 
but  that  the  method  provided  by  the  act 
for  the  enforcement  of  such  orders  must  be 
followed.  It  Is  contended,  on  behalf  of  the 
appellant  that,  as  a  large  part  of  the  de- 
cree which  she  seeks  to  enforce  is  for  costs, 
such  part  Is  collectible  by  proceedings  for 
contempt  even  if  the  original  debt  cannot 
be  collected  by  that  process.  But  this  con- 
tention cannot  be  sustained.  Whether  or 
not  costs  can  be  collected  by  attachment 
depends  upon  the  character  of  the  order  or 
decree  which  has  been  entered  for  their  pay- 
ment If  It  be  an  interlocutory  or  independ- 
ent order  for  their  payment  where,  by  law, 
an  execution  cannot  be  awarded  for  their 
collection,  then  the  party  against  whom  they 
are  awarded  may  be  proceeded  against  by 
attachment;  but  If  the  costs  which  are  or- 
dered to  be  paid  are  an  incident  to  the  final 
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decree  in  the  cause,  their  payment  can  only 
be  enforced  by  those  methods  which  the 
law  designates  for  the  enforcement  of  the 
decree  Itself.  The  order  appealed  from 
should  be  affirmed,  with  costs. 


RICHET  v.  CARPENTER  et  al. 

HULSIZER'S  ADM'RS  v.  SAME. 

(Court  of  Chancery  of  New  Jersey.    Dec.  2, 

1895.) 

Fraudulent  Conveyance — Hindering  Credit- 
ors. 
The  conveyance  by  a  debtor  of  all  his 
real  and  personal  estate  to  a  trustee,  to  be  held 
in  trust,  with  directions  to  pay  a  claim  which 
the  trustee  himself  held  against  the  grantor, 
and  also  the  claims  of  certain  other  creditors, 
out  of  the  rents  and  profits  and  out  of  the  pro- 
ceeds of  the  sale  thereof  by  the  trustee,  but 
which  sale  cannot  be  made  without  the  consent 
in  writing  of  the  grantor,  will  be  set  aside  as 
fraudulent  at  the  instance  of  judgment  credit- 
ors, who  have  not  been  provided  for  in  such  con- 
veyance, because  it  hinders  and  delays  them  in 
the  collection  of  their  just  demands;  but  such 
conveyance  will  be  sustained  so  far  as  it  pro- 
vides a  security  for  trust  moneys  in  the  hands 
of  the  grantoi,  which  may  be  enforced  by  cross 
bill. 
(Syllabus  by  the  Court.) 

Bills  by  Daniel  Richey  and  by  the  admin- 
istrators of  William  H.  Hulsizer  against 
Charles  R.  Carpenter  and  others  to  set  aside 
a  conveyance.    Judgment  for  complainants. 

Oscar  Jeffrey,  for  complainants.  Wm.  H. 
Morrow,  for  infant  defendants.  I.  W. 
Schultz,  for  trustee.    Martin  Wyckoff,  per  se. 

BIRD,  V.  C.  These  bills  are  filed  to  set 
aside  a  conveyance  alleged  to  have  been 
made  for  the  purpose  of  defrauding  the 
complainants,  who  are  judgment  creditors  of 
Charles  R.  Carpenter,  the  grantor.  The  con- 
veyance was  not  absolute  or  unqualified.  It 
was  declared  therein  that  the  grantee  was 
to  hold  the  property,  both  real  and  personal, 
In  trust  for  the  payment  of  certain  debts  of 
the  grantor.  Certain  creditors  of  the  grantor, 
not  all  of  his  creditors,  only  were  provided 
for.  Among  these  creditors  so  provided  for 
were  the  children  of  the  grantor.  These  chil- 
dren were  beneficiaries  under  the  last  will 
of  their  grandmother.  Under  that  will,  her 
son,  the  father  of  said  children,  enjoyed  the 
income  of  a  large  portion  (over  $32,000)  of 
the  estate  for  life,  which  at  his  death  was 
given  and  bequeathed  to  said  children.  The 
son,  the  said  grantor,  was  appointed  one  of 
the  executors.  There  was  another  executor, 
who  had  died  before  the  transaction  com- 
plained of.  Before  the  conveyance  the  father 
had  wasted  a  large  portion  of  the  principal 
so  given  and  bequeathed  to  his  children  at 
his  death.  There  is  one  provision  in  the  deed 
which  I  think  Invites  criticism,  and  ren- 
ders the  transaction  obnoxious  in  the  eye  of 
the  law,  viz.  the  provision  which  prohibits 
the  trustee  from  selling  any  of  the  property 


conveyed  to  him  without  the  consent  in 
writing  of  the  grantor.  This  unquestion- 
ably hinders  and  delays  his  creditors  otber 
than  those  who  are  provided  for  in  the  con- 
veyance and  accept  Its  provisions.  A  debtor 
has  an  undoubted  right  to  prefer  one  creditor 
or  many  over  others.  He  has  a  right  to 
make  disposition  of  all  his  assets  for  tbat 
purpose.  But  if  he  attempts  to  do  this  be 
must  pay  them,  or  secure  them  in  such  a 
legitimate  manner  as  not  to  embarrass  or 
hinder  other  creditors  in  the  prosecution  of 
their  claimsagainst  any  of  his  estate  that  nan;- 
not  be  required  to  satisfy  the  demands  of  those 
whom  he  has  preferred.  The  conveyance  in 
question  emphatically  provides  for  that  delay 
which  is  certainly  hostile  to  the  interests  of 
every  active  creditor.  It  gives  to  the  gran- 
tee the  right  to  appropriate  the  rents  and 
profits  of  the  estate  conveyed  to  the  pay- 
ment of  his  own  claim  and  the  payment  of 
the  other  persons  named.  When  the  value 
of  the  estate  is  considered,  and  the  large 
amount  of  Indebtedness,  it  is  seen  at  a 
glance  that  it  will  take  many  years  before 
the  rents  and  profits  will  discharge  the  grow- 
ing Interest  and  reduce  all  the  principal. 
This  fact  shows  design,  to  say  nothing  about 
the  prohibition  upon  the  conveyance  by  the 
grantee  without  the  consent  in  writing  of  the 
grantor.  I  think  it  cannot  be  successfully 
denied  but  tbat  these  are  such  substantial 
embarrassments  as  are  contemplated  in  the 
statute  when  It  speaks  of  conveyances  tbat 
are  designed  to  hinder  and  delay  creditors. 
The  creditors  who  are  not  favored  in  the 
conveyance  can  only  reach  any  interest  in 
the  property  by  first  removing  these  obsta- 
cles. It  was  an  attempt  to  dispose  of  all 
the  debtor's  estate  for  the  benefit  of  four 
creditors.  None  of  these  can  claim  the  pro- 
tection of  the  court  except  the  children  of 
the  grantor,  they  being  beneficiaries  whose 
estate  this  conveyance  was  designed,  among 
other  things,  to  secure. 

I  think  the  conclusion  here  reached  as  to  all 
the  creditors  except  the  said  infant  children 
is  fully  sustained  by  the  cases  of  Owen  v. 
Arvis,  26  N.  J.  Law,  22;  Bank  ▼.  Sprague, 
21  N.  J.  Eq.  530,  decided  in  the  court  of  er- 
rors and  appeals;  Knight  v.  Packer,  12  N. 
J.  Eq.  214;  Walker  v.  Hill's  Ex'rs,  22  N.  J. 
Eq.  513;  De  Witt  v.  Van  Sickle,  29  N.  J.  Eq. 
209;  Bank  v.  Conklln,  61  N.  J.  Eq.  7,  26  AU. 
678.  To  my  mind,  if  this  conveyance  can 
be  upheld,  then  it  is  only  necessary  for  a 
debtor  to  place  all  his  property  in  the  pos- 
session of  one  or  more  individuals,  with  di- 
rections to  manage  the  estate  according  to 
their  own  skill  or  judgment,  and  out  of  the 
profits  to  pay  only  certain  of  his  creditors, 
.  giving  them  their  own  time  in  which  to  raise 
the  money  and  to  make  the  payment,  in  or- 
der to  render  the  statute  of  frauds  of  no  ac- 
count. The  cases  above  cited  show  that  the 
courts  Intend  to  thwart  every  such  scheme, 
and  to  maintain  the  integrity  of  the  statute. 
After  a  careful  survey  of  the  case  of  Mucb 
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more  v.  Badd.  53  N.  J.  Law,  369,  22  Atl.  518,  I 
am  perfectly  satisfied  that  the  material 
points  In  this  case  upon  which  I  rely  for  ex- 
pressing the  views  which  I  have  are  so  radi- 
cally different  from  the  facts  in  that  case  as 
io  separate  the  one  very  decidedly  from  the 
other.  Therefore  I  think  that  these  bills 
were  properly  filed  as  to  all  of  the  defend- 
ants except   the  children  of   the  grantor. 

It  is  Insisted  upon  behalf  of  the  infants 
that,  since  the  grantor  was  in  possession  of 
large  funds  as  trustee  for  them,  and  to 
which  they  would  be  entitled  at  his  death, 
and  as  the  conveyance  was  expressly  made 
to  secure  them  such  funds,  the  rule  above 
laid  down  with  respect  to  other  creditors  does 
not  apply.  In  support  of  this  view,  Bank  v. 
Cummins,  38  N.  J.  Eq.  192,  is  cited  (same 
rase  on  appeal,  39  N.  J.  Eq.  577).  That  case 
shows  that  such  conveyances  may  be  good 
in  part  and  bad  in  part.  In  that  case  an 
executor  was  directed  to  invest  a  sum  of 
money  for  the  benefit  of  legatees  after  the 
death  of  a  tenant  for  life.  Such  executor 
was  the  owner  of  a  tract  of  land,  which  he 
conveyed  to  his  son  in  violation  of  the  pro- 
visions of  the  statute  of  frauds,  taking  back 
from  his  son  a  mortgage  to  secure  the  pay- 
ment of  the  amount  of  such  legacies.  While 
the  conveyance  in  that  case  was  declared  to 
be  fraudulent  as  to  other  creditors,  the  mort- 
gage given  to  secure  the  moneys  so  held  In 
trust  was  upheld,  and  to  that  extent  the  con- 
veyance was  allowed  to  stand.  This  case 
was  affirmed  in  the  court  of  errors  and  ap- 
peals. The  case  of  Johns  v.  Norris,  27  N.  J. 
Eq.  485,  supports  the  view  that  a  transac- 
tion may  be  good  in  part  and  bad  In  part. 
There  are  only  two  features  of  the  case  in 
hand  which  are  In  any  respect  different  from 
the  case  of  Bank  v.  Cummins,  supra.  One 
is  the  presence  of  a  clause  prohibiting  a  sale 
without  the  consent  of  the  grantor,  and  the 
other  Is  the  absence  of  a  reconveyance  by 
way  of  mortgage  from  the  grantee  to  the 
grantor  to  secure  the  trust  moneys. 

First  Is  the  absence  of  such  reconveyance 
l>y  way  of  mortgage  fatal  to  the  claim  of 
these  beneficiaries?  The  giving  and  accept- 
ance of  the  mortgage  in  the  case  of  Bank  v. 
Cummins  was  simply  a  declaration  of  the 
trust,  together  with  the  giving  of  the  securi- 
ty for  Its  payment  That  act  perfected  the 
Uen,  and  fastened  the  money  upon  the  land. 
The  giving  and  acceptance  of  the  deed  de- 
claring that  the  amount  due  these  Infants 
shall  be  paid  out  of  the  rents,  profits,  and 
prix-eeds  of  the  sale  thereof  is  not  only  an 
acknowledgment  of  the  trust  but  a  declara- 
tion that  It  was  made  and  received  as  a  se- 
curity for  Its  payment  It  would  not  have 
been  more  complete,  nor  would  the  rights 
of  the  infants  have  been  a  whit  more  def- 
initely fixed,  had  a  mortgage  been  given, 
than  they  now  are.  The  conveyance  was 
made  and  accepted  for  the  purposes  indicat- 
ed. Samuel  accepted  the  title,  and  under- 
took the  performance  of  the  trust,  and  the 


cestuis  que  trustent  can  enforce  the  obligation 
arising  therefrom.  To  this  extent  the  case 
is  so  exactly  like  that  of  Bank  v.  Cummins, 
that  the  latter  must  control. 

But  does  the  prohibition  against  the  trus- 
tees selling  without  the  consent  of  the  gran- 
tor render  this  conveyance  ineffectual  as  to 
the  beneficiaries?  In  other  words,  was  such 
a  title  or  interest  in  the  premises  given  to 
the  trustee  for  the  infants  that  a  court  of 
equity  can  enforce  it  in  their  behalf?  It 
does  not  admit  of  debate  but  that  whatever 
interests  in  this  respect  were  given  to  the 
trustee  these  Infants  are  entitled  to.  To 
that  extent  the  court  can  unquestionably  go. 
In  such  case,  the  interests  of  the  infant  ces- 
tuis que  trustent  having  been  fixed,  is  the 
effort  of  the  grantor,  who  was  trustee  for 
such  infants,  to  place  a  rider  upon  the  convey- 
ance which  none  could  remove  but  himself, 
anything  more  than  a  mere  phantom  In  con- 
templation of  equitable  interests  and  rights? 
In  other  words,  in  reality  has  the  trustee, 
who  now  holds  the  title,  anything  tangible 
or  available  as  an  asset  which  this  court 
can  lay  hold  of,  and  convert  Into  money? 
In  my  judgment,  he  has.  The  trustee,  at  the 
instance  of  these  cestuis  que  trustent  can 
be  required  to  enforce  the  trust,  and  Charles, 
the  grantor,  compelled  to  do  that  which 
would  be  reasonable;  that  is,  to  Join  in  a 
conveyance  of  the  fee  of  this  property  in 
case  a  sale  should  be  ordered.  Every  pre- 
sumption is  that  he  would,  in  a  reasonable 
time  or  manner,  consent  in  writing  to  the 
conversion  of  this  property  into  money;  and 
that  time  Is  when  the  Interests  of  all  parties 
would  be  best  suDserved  by  a  conversion. 
But  it  is  the  duty  of  this  court,  on  behalf  of 
and  in  the  interests  of  these  Infants,  to  inter- 
fere, and  determine  this  question  of  reason- 
ableness. Without  the  least  embarrassment 
the  court  can  accomplish  this.  It  would  be 
absurd  for  a  court  of  equity  to  allow  the  ti- 
tle to  stand  in  the  name  of  a  trustee,  who 
avowedly  accepted  the  trust  for  the  purpose 
Of  protecting  these  infants,  because  it  is 
claimed  that  It  cannot  brush  away  the  lim- 
itations so  put  upon  the  trust  by  the  debtor. 
The  trustee,  the  father  of  these  children, 
having  acknowledged  the  possession  of  trust 
funds,  and  having  made  a  conveyance  In 
which  he  effectually  creates  a  lien  to  the  ex- 
tent of  such  trust  funds,  a  court  of  equity 
will  have  no  difficulty  In  enforcing  the  trust 

But  the  fact  that  the  amount  due  the  in- 
fants is  declared  to  be  a  lien  under  this  con- 
veyance does  not  make  it  necessary  to  dis- 
miss the  complainants'  bill  as  to  said  in- 
fants. But  further  and  other  steps  will  be 
necessary  to  be  taken  In  order  to  realize  the 
value  of  this  property  to  the  Infants.  Sucb 
steps  ought  to  be  taken  In  their  behalf.  As 
the  case  now  stands,  they  have  only  a  Hen, 
without  proper  proceedings  to  enforce  It 
The  Judgment  creditors  who  have  filed  these 
bills  and  been  sustained  in  that  may  pro- 
ceed to  sell,  but  they  can  only  sell  such  in- 
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teresta  as  the  judgment  debtor  has  in  the 
property,  subject  to  the  liens  of  these  in- 
fants. Since  their  judgments  were  obtained 
subsequent  to  the  creation  of  the  lien  of  the 
infants,  they  cannot,  by  their  judgments, 
make  an  effectual  sale  of  the  entire  fee.  This 
can  only  be  accomplished  by  the  filing  of  a 
«ross  bill  in  behalf  of  the  infants.  This  will 
enable  them  the  more  effectually  to  sustain 
their  defense,  to  enforce  their  lien,  and  to 
convey  by  the  aid  of  the  court  an  absolute 
«state  In  fee  simple.  That  the  highest  and 
best  interests  of  all  concerned,  and  especial- 
ly of  the  infants,  may  be  wrought  in  this 
suit,  I  feel  it  my  duty  to  advise  this  course. 
I  trust  that  Mr.  Davis,  recently  appointed 
the  trustee  for  the  infants,  will  take  prompt 
measures  to  accomplish  what  has  been  indi- 
cated. 


MERCANTILE     NAT.     BANK    OF     NEW 

YORK  v.  PEQUONNOCK  NAT.  BANK 

OP  BRIDGEPORT,  CONN.,  et  al. 

(Bupreme  Court  of  New  Jersey.    Dec.  9, 1895.) 

Attachment— Falsity  of  Affidavit. 
The  "Act  to  regulate  the  practice  of 
courts  of  law,"  approved  March  10,  1893 
(Laws  1893,  p.  181),  does  not  make  provision 
for  a  contest  as  to  the  truth  of  the  affidavits 
whereon  an  order  awarding  an  attachment 
against  a  debtor  has  been  made.  If  such  affida- 
vits are  sufficient  to  support  such  an  order,  it 
cannot  be  questioned  by  counter  affidavits  tend- 
ing to  show  their  falsity. 
(Syllabus  by  the  Court) 

Rule  by  the  Mercantile  National  Bank  of 
New  York  on  the  Pequonnock  National  Bank 
-of  Bridgeport,  Conn.,  and  against  the  Bridge- 
port National  Bank  of  Bridgeport,  Conn.,  to 
show  cause  why  certain  attachments  should 
not  be  vacated.    Rule  discharged. 

The  Mercantile  National  Bank  of  New 
York,  having  entered  up  a  judgment  in  the 
Essex  circuit  court  against  Edwin  O.  Quig- 
ley,  and  issued  an  execution  thereon,  which 
was  levied  on  personal  and  real  estate  of  the 
defendant,  obtained  a  rule  to  show  cause  why 
an  attachment  Issued  out  of  this  court,  pre- 
viously levied  upon  said  personal  and  real  es- 
tate of  Quigley,  in  favor  of  the  Pequonnock 
National  Bank  of  Bridgeport,  Conn.,  should 
not  be  vacated.  The  same  judgment  creditor 
also  obtained  a  rule  to  show  cause  why  an- 
other attachment  out  of  this  court,  previously 
levied  on  the  same  property  of  Quigley,  In 
favor  of  the  Bridgeport  National  Bank  of 
Bridgeport,  Conn.,  should  not  be  vacated.  Af- 
fidavits have  been  taken,  and  these  rules  have 
been  brought  to  hearing  together. 

Argued  at  June  term,  1895,  before  VAN 
SYCKEL,  LIPPINCOTT,  and  MAGIE,  JJ. 


Thomas  N.  McCarter,  Jr.,  for  the  rate. 
bert  Collins,  opposed. 


Gll- 


MAGIE,  J.  (after  stating  the  facts).   It  Is 
settled  in  this  court  that  a  judgment  creditor 


of  a  defendant  in  an  attachment  may  inte 
and  set  aside  the  attachment  if  It  wai 
providently  issued.  Papeterie  Co.  v.  Klns< 
N.  J.  Law,  29,  23  Atl.  275.  Each  of  the  ai 
ments  which  relator  seeks  to  vacate  was  i 
upon  the  order  of  a  supreme  court  coi 
sioner,  under  the  provisions  of  the  act  en 
"an  act  to  regulate  the  practice  of  coui 
law,"  approved  March  10,  1893  (Laws  18 
181).  By  that  act  it  is  provided  that, 
cases  in  which  a  capias  ad  respondendum 
Issue  against  a  defendant  in  an  action  oi 
tract,  the  court,  or  a  judge  thereof,  or 
preme  court  commissioner,  may,  by  an 
made  for  that  purpose,  award  a  writ  of  a' 
ment  against  the  property  of  the  defendi 
this  state,  whether  he  be  a  resident  or 
resident.  Relator's  contention  is  that  tt 
spective  debts  upon  which  the  orders  a 
Ing  attachments  were  made  were  not  i 
and  individual  debts  of  Quigley,  but  the 
debts  of  Quigley  and  one  Turtle.  His  i 
ment  Is  that  the  fact  of  the  joint  indebte 
sufficiently  appears  in  the  affidavits  on  i 
the  orders  were  made,  or,  If  not,  at  least 
the  affidavits  taken  upon  these  rules.  1 
Indebtedness  upon  which  these  attach) 
issued  was  in  fact  joint,  it  is  clear  tha 
attachments  were  improperly  Issued;  fo 
on  such  joint  indebtedness,  a  capias  a 
spondendum  alone  against  one  of  the 
debtors  could  not  have  issued.  By  sectl 
of  the  practice  act,  upon  proof  of  a  job 
debtedness  and  the  fraud  of  one  joint  d 
a  capias  may  be  ordered  against  him,  t 
summons  may  be  joined  therewith  again 
other  debtors.  But  that  practice  is  not  v 
the  provisions  of  the  act  authorizing  an  a 
ment  against  a  resident  debtor.  The 
question  Is  whether  the  fact  so  appears  1 
us  that  we  may  take  notice  of  it.  The 
davits  upon  which  the  orders  of  the  su] 
court  commissioner  were  made  are  substi 
ly  alike,  and  each  shows  that  the  Indebte 
to  the  attaching  creditor  was  that  of  Qu 
although  it  was  secured  by  the  prom 
note  of  Quigley  and  Tuttle.  It  is  ob 
therefore,  that  the  orders  were  properly  : 
and  cannot  be  assailed  for  lack  of  jurisd 
to  make  them. 

It  remains  to  consider  whether  we  car 
Into  account  the  affidavits  taken  unde 
rule  which,  it  Is  contended,  show  the  i 
of  the  affidavits  on  which  the  orders  w« 
sued,  and  that  the  Indebtedness  In  each 
was  the  joint  indebtedness  of  Quigley 
Tuttle.  In  my  judgment,  we  cannot  coi 
the  affidavits  taken  under  the  rule.  The  i 
1893  expressly  authorized  an  order  for  a 
ment  in  all  cases  where  a  capias  ad  it 
dendum  could  Issue.  Upon  the  original  t 
vits,  showing  Quigley's  liability  and  his  : 
such  a  writ  could  Issue.  An  order  for  a  < 
ad  respondendum  was  always  open  toco 
upon  the  ground  of  the  insufficiency  of  t 
fldavits  whereon  It  was  granted.  In  183 
court  held  that  counter  affidavits  tend] 
show  no  Indebtedness  or  an  absence  of 
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.ere  not  admissible,  bat  that  the  facts  sworn 
>  in  the  original  affidavits  must  be  taken  to 
e  true.  Painter  v.  Houston,  28  N.  J.  Law, 
21.  This  decision  evidently  produced  the 
ucndment  to  the  practice  act  which  was  ap- 
roved  March  13,  1861  (Laws  1861,  p.  312), 
rhich  is  now  substantially  re-enacted  In  Bee- 
ion  64  of  the  revised  practice  act  (Revision, 
.  859).  By  Its  provisions,  counter  affidavits 
lay  be  taken  and  considered  In  respect  to  the 
ruth  of  the  affidavits  on  which  an  order  to 
old  to  bail  has  been  made.  But  no  such  pro- 
ision  is  contained  in  the  act  of  1893,  under 
rhich  the  orders  for  attachment  were  made. 
.'or  do  I  find  it  possible  to  apply  the  provi- 
lons  of  section  64  to  the  act  of  1893.  The 
awmissioner  acquired  Jurisdiction  to  make  the 
rders  upon  affidavits  which  the  law  made 
offieient.  We  may  examine  tbem,  and  deter- 
line  whether  they  are  sufficient  to  support  the 
relet*.  But.  in  my  Judgment,  we  have  no  au- 
tarky, unless  conferred  upon  us  by  the  stat- 
ic, to  admit  a  contest  as  to  the  truth  of  the 
ffidavits.  The  statute  not  having  conferred 
n  the  court  that  power,  we  cannot  exercise 
.  The  rules  must  therefore  be  discharged, 
rith  costs. 


:ew  jersey  trust  &  safe-deposit 
co.  v.  camden  sape-deposit   • 

&  TRUST  OO. 

?ourt  of  Errors  and  Appeals  of  New  Jersey. 
Dec  17,  1895.) 

OMPETENCT    OF    WITNESS  —  TRANSACTIONS    WITH 

Dkcedbst— Officeus  OF  Cohpohation. 
The  testimony  of  officers  or  directors  of 

corporation,  called  as  witnesses  in  its  be- 
alf  in  an  action  in  which  it  is  a  party,  is  not 
jstimony  given  by  the  corporation,  and  conse- 
ueutly  is  not  rendered  incompetent  by  the  pro- 
iso  of  the  supplement  to  the  act  concerning  evi- 
encc,  approved  February  25,  1880  (Supp.  Re- 
gion, p.  287),  which  declares  that  a  party  to 
a  action,  in  cases  where  his  adversary  sues  or 

sued  in  a  representative  capacity,  shall  not 
e  permitted  to  give  testimony  as  to  any  trans- 
ition with  or  statement  by  any  testator  or  in- 
state represented  in  said  action. 
(Syllabus  by  the  Court) 

Error  to  supreme  court. 

Action  by  the  New  Jersey  Trust  &  Safe- 

•eposlt    Company,    executor,    against    the 

amden    Safe-Deposit    &   Trust   Company. 

Tom  the  Judgment,  plaintiff  brings  error. 

Armed. 

E.  A.  Armstrong  and  William  E.  Potter, 

>r  plaintiff  In  error.    D.  J.  Pancoast,  for  de- 

?ndant  in  error. 

GUMMERE,  J.  On  the  trial  of  this  cause, 
Brtain  officers  and  directors  of  the  defend- 
nt  corporation  were  offered  as  witnesses  in 
•s  behalf;  and  they  were  permitted,  against 
bjection,  to  testify  concerning  transactions 
ith  and  statements  by  the  testator  repre- 
rated  by  the  plaintiff  in  error.  The  ground 
pon  which  the  objection  was  rested,  when 
iken  at  the  trial,  and  which  Is  urged  before 


this  court,  Is  that  this  testimony  was  in- 
competent by  force  of  the  proviso  of  the  sup- 
plement to  the  act  concerning  evidence,  ap- 
proved February  25,  1880  (Supp.  Revision, 
p.  287),  which  makes  it  incompetent,  in 
cases  where  one  or  other  of  the  litigants  ap- 
pears upon  the  record  as  a  party  suing  or 
being  sued  in  a  representative  capacity,  for 
the  opposite  party  to  give  testimony  as  to 
any  transaction  with  or  statement  by  the 
testate  or  intestate  represented  in  the  ac- 
tion; and  the  contention  is  that  a  corpora- 
tion, being  an  artificial  person,  can  only  tes- 
tify through  its  officers  and  directors,  and 
that,  therefore,  when  such  officers  or  di- 
rectors are  called  as  witnesses,  and  testify 
on  behalf  of  the  corporation,  it  is  the  cor- 
poration Itself  which  Is  giving  testimony, 
within  the  meaning  of  the  supplement  of 
1880.  It  seems  to  me  that  this  contention  is 
not  well  founded.  At  common  law  a  party 
to  the  record  was  incompetent  to  testify  on 
his  own  behalf,  and  this  rule  of  evidence 
would  have  disqualified  the  officers  or  di- 
rectors of  a  corporation  as  witnesses  for  it, 
in  suits  in  which  such  corporation  was  a 
party,  if  their  testimony  was  the  testimony 
of  the  corporation  itself;  yet  numerous  cases 
are  to  be  found  in  the  books,  decided  while 
this  rule  was  in  force,  in  which  officers  and 
directors  were  permitted  to  testify  on  the 
behalf  of  the  corporations  which  they  rep- 
resented, on  the  ground  that  they  were  not 
parties  to  the  record.  Weller  v.  Governors 
of  Foundling  Hospital,  Peake,  p.  153;  Bank 
v.  Bates,  11  Conn.  519;  Van  Wormer  v. 
Albany,  15  Wend.  262;  Trustees  v.  Cowen, 
4  Paige,  510;  Pack  v.  Mayor,  etc.,  3  N.  Y. 
491.  In  those  cases  in  which  officers  or 
directors  of  a  corporation  were  not  permit- 
ted to  testify  on  its  behalf,  it  will  invariably 
be  found  that  they  were  disqualified,  not 
because  they  were  parties  to  the  record,  but 
because  they  had  an  interest  in  the  subject- 
matter  of  the  litigation.  The  fallacy  of  the 
contention  advanced  on  behalf  of  the  plain- 
tiff In  error  lies  in  the  assumption  that,  be- 
cause a  corporation  is  an  artificial  person,  it 
must  testify  by  its  officers  and  directors, 
whereas  the  fact  Is  that  a  corporation,  be- 
cause it  is  an  artificial  person,  is  incapable 
of  testifying  at  all.  The  testimony  objected 
to  was  not  rendered  incompetent  by  the  pro- 
viso contained  in  the  supplement  to  the  act 
relating  to  evidence,  above  referred  to,  and 
the  writ  of  error  should  be  dismissed. 


NEWARK  &  H.  R.  CO.  et  al.  v.  NEW 
JERSEY  TRACTION  CO.  et  al. 

(Court  of  Chancery  of  New  Jersey.     Dec.  18, 
1895.) 

1'reliminary  Injunction. 
A  preliminary  Injunction  will  not  issue 
where  complainant's  right  thereto  rests  upon 
an  unsettled  question  of  law. 

Bill   by   the   Newark   &  Hudson   Railroad 
Company  and  another  against  the  New  Jer-        -' 
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sey  Traction  Company  and  another,  to  en- 
join defendants  from  laying  rails  upon  a 
bridge  constructed  and  maintained  by  com- 
plainants. An  order  was  made  to  show  cause 
why  a  preliminary  Injunction  should  not  is- 
sue.   Order  discharged. 

13.  Q.  Keasbey,  for  the  motion.  Cortlandt 
Parker  and  Wayne  Parker,  contra. 

McGILL,  Ch.  The  object  of  this  suit,  pri- 
marily, was  to  enjoin  the  defendants  from 
laying  rails  upon  a  bridge  constructed  and 
maintained  by  the  complainants,  in  conduct- 
ing Kearney  avenue,  In  Kearney  township, 
in  the  county  of  Hudson,  over  the  right  of 
way  of  the  Newark  &  Hudson  Railroad  Com- 
pany, for  use  by  street,  horse,  or  electric 
cars,  and  from  operating  such  cars  over  the 
bridge  until  the  defendants  should  suitably 
strengthen  the  bridge.  The  bridge  was  con- 
structed and  is  maintained  in  virtue  of  the 
duties  imposed  by  the  eleventh  section  of  the 
"Act  to  incorporate  the  Newark  &  Hudson 
Railroad  Company,"  approved  March  17, 1870 
(P.  L.  p.  1274),  which  provides  "that  it  shall 
be  the  dutv  of  said  company  to  construct  and 
keep  in  repair,  good  and  sufficient  bridges  or 
passages  over  or  under  the  said  railroad, 
where  any  public  or  other  road  shall  cross 
the  same,  and  to  alter  or  grade  the  said  road, 
so  that  the  passage  of  carriages,  horses  and 
cattle  passing  and  repassing,  shall  not  be  im- 
peded thereby."  The  insistment  of  the  com- 
plainants is  that  the  duty,  in  construction  and 
maintenance  of  the  bridge,  imposed  had  ref- 
erence only  to  a  bridge  suitable  to  accommo- 
date the  uses  to  which  the  highway  was  then 
ordinarily  devoted,  to  wit,  as  indicated  in  the 
requirement  of  the  charter  concerning  the  ap- 
proaches to  the  bridges  or  passages,  by  "car- 
riages, horses,  and  cattle,  passing  and  re- 
passing," assuming  carriages  to  mean  wag- 
ons ordinarily  in  use  upon  roads  at  the  time 
when  the  charter  was  enacted.  The  bill 
claims  that  the  use  of  the  bridge  by  rails, 
upon  which  shall  be  operated  horse  cars,  or 
electric  cars,  much  heavier  than  horse  ears, 
and  with  capacity  to  run  at  greater  speed, 
is  not  such  use  as  the  charter  contemplates 
that  the  bridge  must  be  sufficient  to  sub- 
serve, and  that  the  shock  and  strain  which 
such  use  will  subject  the  bridge  to  will  con- 
tinually rack  and  weaken  it,  and  cause  addi- 
tional expense  in  its  maintenance,  which,  if 
permitted,  will  work  continuing  damage  to 
the  complainants.  The  bill  was  filed  on  the 
11th  of  August,  1802,  and  thereupon  an  order 
to  show  cause  why  a  preliminary  injunction 
should  not  issue  In  accordance  with  the 
prayer  of  the  bill  was  made,  returnable  Au- 
gust ICth,  In  the  same  year,  which  order  con- 
tained an  ad  interim  restraint,  forbidding  the 
operation  of  electric  motors  or  cars  over  the 
bridge.  The  parties  did  not  respond  to  the 
order  to  show  cause  upon  its  return  day,  but, 
by  arrangement  between  themselves,  suffered 
the  suit  to  lie  dormant  until  after  a  lease  by 


the  defendant  of  its  roads  and  franchi 
the  Consolidated  Traction  Company,  in 
ary,  1894,  and  until  the  latter  compai 
tained  permission  to  intervene  as  a  deft 
in  the  suit.  That  permission  was  obtai 
August,  1805,  and  in  September,  189 
Consolidated  Traction  Company,  and 
tober  of  the  same  year  the  New  Jersey 
tion  Company,  answered  the  bill,  and 
gave  notice  of  motion  to  discharge  the 
to  show  cause.  While  the  case  was  doi 
the  defendants  laid  rails  over  the 
which  were  suitable  for  electric  can 
over  them  they  have  operated  horse  ct 
some  time.  The  Consolidated  Traction 
pany  proposes  presently  to  run  electrl 
over  the  bridge  in  the  place  of  the 
cars,  and  although,  by  Its  terms,  the  re 
of  the  order  to  show  cause  expired  < 
16th  of  August,  1892,  in  deference  to 
agreement  of  the  parties,  which  is  not  j 
the  record  in  the  case,  it  now  moves  t< 
that  order  discharged  by  the  judgm 
this  court,  thereby  presenting  the  qi 
which  has  been  argued,  whether  the 
plainants  shall  have  the  preliminary  i 
tion  they  sought  in  1892. 

The  answers  insist  that  the  Conso: 
Traction  Company  has  been  duly  autl 
by  law  to  operate  electric  cars  through 
ney  avenue,  including  that  part  of  the  i 
which  is  carried  over  the  complainants 
of  way  by  the  bridge  which  they  are 
to  maintain.  Their  claim  is  that  wfc 
uses  the  highway  may  be  lawfully  sul 
to  must  be  accommodated  by  the  brl 
maintained  by  the  complainants.  Thi 
tention  contemplates,  not  only  the  use 
highway  which  were  recognized  win 
charter  of  the  Newark  &  Hudson  it 
Company  Imposed  the  duty  of  malni 
the  bridge  upon  that  company,  among 
was  tb«  horse-car  railway,  but  also  th 
trie  railway,  a  new  use,  equipped  wit 
fashioned  in  appearance  and  size  af1 
horse  car,  but  by  reason  of  their  mac 
each  weighing  two  or  three  times  as  m 
a  horse  car,  and  through  the  electric 
capable  of  twice  or  three  times  the  sp 
a  horse  car,  both  of  which  railway  uses 
in  the  limits  Indicated,  have  been  recc 
by  this  court  as  not  Imposing  an  add 
servitude  upon  the  land  in  the  highws 
ject  to  the  public  easement.  Halsey  v 
way  Co.,  47  N.  J.  Eq.  380,  20  Atl.  859; 
Jersey  R.  Co.  v.  Camden,  G.  &  W.  R 
52  N.  J.  Eq.  31,  29  Atl.  423.  Pursuii 
claim,  the  answers  do  not  controvert 
legation  of  the  bill  that  the  bridge 
sufficiently  strong  to  maintain  its  use  t 
trie  cars,  but  the  answer  of  the  Conso 
Traction  Company,  accepting  the  all< 
as  true,  by  way  of  cross  bill,  asks  a 
that  the  complainants  may  be  coinpe 
strengthen  the  bridge  so  that  it  will  se; 
contemplated  use.  Whether  the  relic 
sought  can  be  had  In  this  court,  or  rr 
sought  by   mandamus,   is   not   now   t 
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quiry.  The  proposition  upon  which  claim  to 
the  preliminary  Injunction  sought  must  rest 
is  ihat,  for  use  by  the  defendants'  electric 
cars,  the  complainants  are  not  bound  to  main- 
tain the  bridge.  The  solution  of  that  propo- 
sition involves,  not  only  the  determination  of 
toe  extent  of  the  duty  which  the  eleventh 
paragraph  of  the  charter  of  the  Newark  & 
Hudson  Railroad  Company  Imposes,  but  also 
what  duty  Is  due  from  the  defendants,  who, 
by  the  legislation  under  which  they  take 
their  powers,  or  as  an  incident  to  the  exercise 
of  their  powers  which  the  law  imposes,  may, 
is  insisted  at  the  argument,  be  bound  to  bear 
the  expense  of  such  structural  changes  In  the 
existing  highway,  Including  strength  to  the 
bridge,  aa  may  be  necessary  to  safely  and 
properly  accommodate  the  use  to  which  they 
propose  to  put  It  The  inquiry  Is  Important, 
and.  as  yet,  la  unsettled  by  adjudication. 
The  right  of  the  complainants  to  have  the 
bridge  protected  against  use  by  the  defend- 
ants' electric  cars,  until  the  defendants  shall 
strengthen  the  bridge,  is  not  clear.  Thus  the 
case  is  witbin  the  well-settled  rule  that  where 
a  complainant's  right,  of  which  protection  is 
sought  in  limine  by  an  interlocutory  injunc- 
tion, is  in  doubt,  the  preliminary  Injunction 
will  not  be  allowed.  Hagerty  v.  Lee,  45  N. 
J.  Eq.  255,  17  Aa  826.  It  is  clear  that  the 
duty  to  make  safe  and  maintain  the  bridge 
lies  upon  one  or  the  other,  or  both,  of  the 
parties,  and  the  responsibility  for  neglect  of 
that  duty  must  rest  also  in .  the  same  way. 
I  will  grant  the  motion  to  dismiss  the  order 
to  show  cause. 


STATE  (BARR,  Prosecutor)  v.  MAYOR, 
ETC.,  OP  NEW  BRUNSWICK  et  al. 

(Supreme  Court  of  New  Jersey.     Nov.  29, 
1895). 

Mckicipai.    ComroRATioss  —  Ordinances  —  Pub- 
lication— Eminbnt  Domain — Relo- 
cation of  Railroads. 

1.  Under  Acts  1874,  p.  45,  and  Id.  1893.  p. 
157,  when  a  railroad  company  presents  to  the 
common  council  of  a  city  a  petition  offering 
certain  terms,  if  authority  is  given  to  change 
and  alter  streets,  and  such  terms  are  accepted 
by  the  city,  a  contract  is  made  between  the 
cwnpany  and  the  city,  within  the  meaning  of 
the  raid  acts. 

Z  The  taking  of  land  in  such  a  case  is  the 
taking  of  it  for  a  public  use. 

3.  The  fact  that  the  company  undertakes  to 
pay  the  entire  expense  of  the  proceeding  does 
not  invalidate  it.  The  city  is  authorized  to 
make  such  an  agreement  in  ease  of  the  public 
bnrden. 

4.  In  proceedings  under  the  eightieth  sec- 
tion of  the  city  charter  a  dwelling  house  may 
be  taken  upon  making  due  compensation. 

5.  In  order  to  give  the  common  council  ju- 
risdiction to  pass  an  ordinance,  it  need  not  ap- 
pear in  the  minutes  of  their  proceedings  that 
the  notice  required  by  the  city  charter  was  giv- 
es: it  is  sufficient  if  such  notice  was  actually 
liven,  and  proof  aliunde  is  competent  to  show 
compliance  with  the  charter  in  that  respect. 

6.  The  provision  in  the  city  charter  requir- 
ing publication  of  an  ordinance  between  its  sec- 
ond and  third  readings  applies  only  where  the 
ordinance  involves  the  expenditure  of  public 


moneys,  and  not  to  a  case  where  the  ordinance 
permits  a  railroad  company  to  expend  its  own 
money  in  making  a  change  in  streets. 
(Syllabus  by  the  Court) 

Certiorari  on  the  prosecution  of  Henry  J. 
Barr  against  the  mayor  and  common  council 
of  New  Brunswick  and  the  Pennsylvania  Rail- 
road Company  to  review  an  ordinance  of  the 
city  of  New  Brunswick.  Proceedings  affirm- 
ed. 

Argued  at  Juue  term,  1895,  before  VAN 
SYCKEL,  MAGIE,  and  LIPPINCOTT,  JJ. 

Voorhees  &  Booraem,  for  plaintiff.  James 
B.  Yredentrargh,  for  defendants. 

VAN  SYCKEL,  J.  The  question  presented 
in  this  case  relates  to  the  validity  of  an  ordi- 
nance of  the  city  of  New  Brunswick,  entitled 
"An  ordinance  to  vacate  a  portion  of  Somerset 
street  and  to  open  a  new  street  in  the  place 
thereof  on  the  petition  of  the  Pennsylvania 
Railroad  Company,"  passed  February  4,  1895. 
An  act  passed  in  1874  (Pamph.  Laws,  p.  45) 
authorizes  city  authorities  to  enter  Into  con- 
tracts "with  railroad  companies,  whereby  said 
companies  may  relocate,  change  or  elevate 
their  railroads,  and  when  necessary  for  that 
purpose,  the  city  may  have  authority  to 
change  and  alter  street  lines."  A  supplement, 
passed  in  1893  (Id.  p.  157),  extends  the  right 
of  making  such  contracts  for  the  opening  of 
streets  In  the  place  of  those  vacated  by  such 
agreements.  The  prosecutor  contends  that  in 
this  case  there  was  no  contract  between  the 
city  and  the  Pennsylvania  Railroad  Company, 
and  that,  therefore,  these  acta  of  1874  and 
1893  do  not  apply.  The  railroad  company 
presented  a  petition  to  the  common  council  of 
the  city  offering  to  donate  a  portion  of  the 
land,  and  pay  all  the  expenses  of  the  propos- 
ed change  in  the  street,  and  the  common  coun- 
cil accepted  the  proposition,  and  passed  the 
ordinance  making  the  change.  This  clearly 
constituted  a  contract  within  the  meaning  of 
these  laws. 

The  second  objection  to  the  proceeding  is 
that  it  does  not  appear  that  the  ordinance  was 
passed  for  the  public  good,  and  that  it  takes 
private  property  for  private  use.  That  the 
right  of  eminent  domain  cannot  be  exercised 
for  the  purpose  of  taking  private  property  for 
private  use,  is  true  beyond  controversy.  The 
only  reason  that  It  can  be  Invoked  In  behalf 
of  railroad  companies  Is  that  It  Is  unquestiona- 
ble that  the  taking  of  lands  for  their  purposes 
is  regarded  as  taking  It  for  a  public  use.  The 
case  shows  that  there  Is  reasonable  ground  for 
holding  that  the  change  to  be  effected  by  the 
ordinance  In  question  Is  beneficial  to  the  pub- 
lic. That  question  has  been  passed  upon  by 
the  common  council  of  the  city  in  the  due  ex- 
ercise of  its  grantee  powers,  and  It  will  not  be 
reversed  by  this  court.  The  fact  that  the  rail- 
road company  agreed  to  pay  all  the  expenses 
of  the  change  in  the  street  constitutes  no  legal 
objection  to  the  proceedings.  The  cases  cited 
in  support  of  this  objection  have  no  pertinen- 
cy.   The  legislature,  by  the  acts  referred  to, 
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expressly  authorized  railroad  companies  to  con- 
tract with  city  authorities  to  make  changes  In 
streets  for  the  advantage  of  the  railroad  as 
well  as  the  public.  The  right  to  contract  nec- 
essarily implies  that  the  railroads  might  as- 
sume obligations  on  their  part  to  induce  the 
city  authorities  to  consent  to  alterations  in 
streets.  The  two  parties  could  lawfully  make 
such  terms  as  they  could  agree  upon  with 
reference  to  the  expense  incident  to  such 
changes.  Any  provision  by  which  members 
of  the  city  council  would  derive  a  benefit  per- 
sonal' to  themselves  would  be  vicious  and  fatal, 
but  an  agreement  in  ease  of  the  public  burden 
consequent  upon  the  passage  of  the  ordinance 
is  authorized  by  the  statute.  Section  3  of  the 
ordinance  provides  that  it  shall  go  into  effect 
at  the  expiration  of  10  days,  provided  the  com- 
pany shall  file  with  the  city  attorney  a  bond  j 
in  the  sum  of  $25,000  for  the  performance  of 
its  promises.  In  this  respect  there"  is  no  in- 
firmity in  the  ordinance.  The  city  had  a  right 
to  make  the  contract,  and  it  was  the  duty  of 
the  city  authorities  to  take  reasonable  and 
proper  measures  to  secure  performance  on  the 
part  of  the  other  contracting  party.  Mayor, 
etc.,  v.  Clunet,  23  Md.  468;  1  Dill.  Mun.  Corp. 
(4th  Ed.)  i  309. 

There  is  a  dwelling  house  upon  the  land  of 
the  relator  which  is  taken  by  the  opening  of 
the  new  street,  and  it  Is  claimed  that  there  is 
no  power  to  take  a  dwelling  house.  The  char- 
ter of  New  Brunswick  (Pamph.  Laws  1863, 
p.  379,  8  80)  gives  the  common  council,  when- 
ever, in  Its  opinion,  the  public  good  requires 
it,  the  power  to  lay  out  and  open  any  street 
or  highway  in  the  city,  to  order  any  street  or 
highway  to  be  vacated,  altered,  or  widened, 
and  to  take  and  appropriate  for  such  purposes 
any  lands  and  real  estate,  upon  making  com- 
pensation to  the  owner  or  owners.  Sections 
101, 105.  The  city,  having  been  granted  these 
general  powers  over  streets  and  highways,  is 
not  subject  to  the  seventy-ninth  section  of  the 
act  concerning  roads  (Revision,  p.  1010),  which 
prohibits  the  taking  of  a  dwelling  house. 
There  is  no  restriction  upon  the  power  of  the 
city  to  vacate  and  lay  out  streets,  and  it  is 
manifest  that,  If  a  dwelling  house  was  an  in- 
surmountable barrier  to  the  opening  of  streets 
in  cities,  the  power  granted  would  be  very  In- 
adequate, Indeed,  to  the  public  necessities.  It 
is  claimed,  however,  that  by  implication  there 
is  an  absence  of  power  In  the  city  to  lay  out 
a  street  which  will  take  a  dwelling.  Section 
101  of  the  city  charter  provides  that  the  pro- 
vision of  the  charter  In  relation  to  laying  out, 
altering,  or  widening  any  street  shall  be  con- 
strued to  extend  to  and  embrace  the  renewal 
of  any  building  or  part  of  a  building  erected 
within  the  lines  of  any  street  laid  out  under 
section  105  of  the  charter.  The  105th  section 
applies  wholly  to  streets  whose  lines  have  not 
been  distinctly  marked,  and  cannot  be  clearly 
ascertained,  and  has  no  relation  to  the  80th 
section  of  the  charter,  under  which  the  pro- 
ceedings in  the  case  were  taken.  It  is  contend- 
ed that,  as  the  charter  provides  for  the  re- 


moval of  buildings  under  section  105, 
implication  excludes  the  right  to  reinovt 
when  proceeding  under  the  eightieth  i 
Granting  this  does  not  aid  the  p 
tor.  It  relates  only  to  the  removal  of 
ings.  Without  such  a  provision  in  tb< 
ter,  there  would  not,  in  any  case,  be  i 
to  remove  buildings  from  lands  tak 
streets.  The  city  would  be  obliged  t 
pensate  the  owner  for  the  value  of  the 
lng  as  well  as  the  land  upon  which  it  ii 
ed.  The  legislature  has  deemed  It  pr< 
give  the  right  to  remove -a  building  unc 
tion  101,  but  that  iu  no  wise  affects  the 
of  the  city  to  take  land  and  buildings 
lng  the  owner  the  just  and  reasonable  c 
sation  he  is  entitled  to  when  the  proe 
are  under  the  eightieth  section.  The 
sixth  section  provides  for  the  assessn 
damages  to  landowners.  If  the  owne 
dwelling  can  lawfully  refuse  to  permit  tl 
mlssioners  of  assessment  to  enter  it  ii 
to  make  their  valuation,  they  will  mab 
appraisement  upon  such  view  as  th 
take.  The  statute  does  not  contempla 
the:  owner  will  refuse. 

The  only  remaining  question  is  whetl 
proceedings  below  must  be  set  aside  i 
alleged  reason  that  the  ordinance  was  n 
lished,  before  it  was  passed,  in  the  I 
required  by  the  city  charter.  The  in 
pointed  out  in  this  respect  is  that  it  v 
published  between  its  second  and  thin 
ings,  as  the  twenty-seventh  section  of  t 
charter  directs.  Failure  to  make  such 
cation  in  Athletic  Ass'n  v.  City  of  New 
wick.  55  N.  J.  Law,  279,  26  Ati.  87,  wj 
to  be  fatal  to  the  proceedings  there  « 
but  in  that  case  it  was  conceded  that  th< 
been  no  publication.  This  case  was 
before  this  court  in  June.  1895,  at  whic 
the  counsel  of  the  defendants  handed 
the  court  affidavits  showing  that  the  ort 
had  been  duly  published  between  the 
and  third  readings.  These  affidavits 
taken  ex  parte,  and  the  court,  therefore 
der  to  decide  the  case  upon  its  merits,  g 
a  rule  permitting  the  parties  to  take  an 
to  show  how  publication  had  been  mad 
der  this  rule  testimony  was  taken  c 
notice,  end  the  case  was  reargued  by  th< 
sel  of  the  respective  parties  at  the  Noi 
term.  The  testimony  so  taken  shows  1 
controversy  that  publication  was  duly 
It  Is  urged  on  the  part  of  the  prosecufc 
the  publication  must  not  only  be  mac! 
It  must  appear  as  a  jurisdictional  fac 
proof  of  publication  was  laid  before  th 
mon  council  before  It  could  pass  th< 
nance.  This  position  is  not  well  taken 
fact  of  publication  gives  jurisdiction;  1 
sence  of  publication  constitutes  the  w 
Jurisdiction.  The  purpose  for  which  p 
tlon  is  required  is  to  give  those  interes 
opportunity  to  be  heard.  That  object 
complished  by  the  actual  giving  of  the 
All  the  rights  which  the  prosecutor  co 
gaily  exercise  were  afforded  to  him  by 
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tlce,  and  be  baa  no  ground  of  complaint.  It  is 
oof  essential  to  jurisdiction  in  the  council  that 
it  shall  appear  that  it  decided  that  notice  was 
given  in  due  form.  In  State  v.  City  Council 
«?  Elizabeth,  30  N.  J.  Law,  178,  the  court  said 
that  the  jurisdictional  facts  must  appear  on 
the  face  of  the  proceedings  or  otherwise;  and 
m  State  t.  City  Council  of  Elizabeth,  30  N.  J. 
law,  305,  it  was  expressly  held  that,  in  order 
to  give  the  city  council  Jurisdiction,  it  need 
oct  appear  by  its  minutes  that  it  had  appointed 
■  day  to  bear  persons  who  objected  to  an  im- 
provement. It  was  sufficient  if  such  notice 
of  bearing  was  actually  given.  This  rule  gov- 
t-rns  the  case  in  hand.  It  need  not  appear  in 
:he  minutes  of  the  proceedings  of  council  that 
poblication  was  made,  if  it  tie  snown  aliunde 
that  publication  in  fact  was  made.  Every 
step  necessary  to  be  taken  for  the  passage  of 
die  ordinance  in  legal  form  has  been  taken. 
Nothing  more  could  be  done  if  the  proceed- 
ings were  vacated  and  reinstituted.  A  work 
which  is  designed  to  promote  the  safety  of 
travel  on  tbe  streets  of  the  city  as  well  as  in 
the  cars  of  the  railroad  company  should  not 
t*  arrested  and  delayed  by  an  objection  purely 
'erlinical,  and  by  which  no  injury  whatever 
bas  been  done  to  the  prosecutor.  As  the  case 
in  now  presented  there  appears  to  have  been 
a  strict  compliance  with  the  city  charter.  Aside 
from  this,  the  city  charter  requires  publication 
between  the  second  and  third  readings  only 
where  the  ordinance  involves  the  expenditure 
of  money.  This  means  the  expenditure  of  the 
public  funds  of  the  city,  and  its  purpose  is  to 
give  notice  to  taxpayers,  that  they  may,  if  so 
disposed,  resist  the  passage  of  an  ordinance 
which  will  cast  a  burden  upon  them.  In  this 
case  no  money  was  to  be  expended  by  the 
city.  Tbe  ordinance  did  not  contemplate  or 
provide  for  tbe  expenditure  of  any  money  by 
the  city.  The  entire  expenditure  of  money 
tinder  tbe  ordinance  was  required  to  be  made 
liv  the  Pennsylvania  Railroad  Company.  The 
"tdinance  was,  in  substance  and  effect,  a  per- 
mit to  the  Pennsylvania  Railroad  Company  to 
make,  at  its  own  cost  and  expense,  a  change 
in  the  streets  of  tbe  city  in  the  manner  there- 
to specified.  It  did  not,  therefore,  involve  the 
'ipendtrare  of  money  by  the  city,  and  is  not 
within  the  meaning  and  spirit  of  tbe  twenty- 
seventh  section  of  the  city  charter.  Upon  this 
question  tbe  contention  of  the  prosecutor  is 
without  merit  The  proceedings  certified 
should  be  affirmed,  with  costs. 


CAMDEN  SAFE-DEPOSIT  &  TRUST  CO. 
v.  BURLINGTON  CARPET  CO.  et  aL 

'    'Court  of  Chancery  of  New  Jersey.     Dec.  6, 
1895.) 

CoipoaiTiojiii— Authority   to    Execute    Mort- 
gage— Directors— Qualification  -Chattel 
Mortgage— Affidavit— Sufficiency. 
I.  P.  L.  1893,  p.  121.  c  67  (authorizing  do- 
x«-*tic  corporations  to  merge  and  consolidate 
'■aeir  corporate  franchises  and  other  property), 


section  2,  snbsec.  1,  requires  the  agreement  of 
consolidation  to  prescribe  the  amonnt  of  capital 
stock  of  the  new  corporation,  and  the  manner 
of  converting  the  capital  stock  of  the  old  corpo- 
rations into  stock  or  obligations  of  the  new. 
Section  4  makes  the  latter  liable  for  the  debts 
of  the  old  corporations,  and  vests  it  with  their 
property.  Section  6  gives  the  new  corpora- 
tion power  to  issue  bonds  to  an  amount  suffi- 
cient to  provide  for  payments  it  will  be  required 
to  make,  or  obligations  it  will  be  required  to 
assume,  in  order  to  effect  such  consolidation. 
Held,  that  such  new  corporation  has  power  to 
execute  a  mortgage  to  secure  bonds  to  be  used 
in  part  in  paying  off  mortgage  liens  and  indebt- 
edness of  the  old  corporations  existing  at  the 
time  of  the  consolidation,  though  there  is  no- 
provision  in  the  consolidation  agreement  relat- 
ing to  such  debts,  and  their  amount  does  not 
equal  the  capital  stock  of  the  new  company. 

2.  P.  L.  1893,  p.  121,  c.  07,  S  2,  subsec.  1, 
provides,  inter  alia;  that  the  consolidation  agree- 
ment shall  prescribe  the  number,  names,  and 
places  of  residence  of  the  first  directors  and  of- 
ficers of  the  consolidated  corporation,  who  shall 
hold  their*ofnces  until  their  successors  shall  be 
chosen  or  appointed;  but  the  act  does  not  pro- 
vide that  the  first  directors  of  the  new  corpora- 
tion shall  be  stockholders  either  in  the  new  or 
in  the  old  corporations.  Held,  that  General 
Corporation  Act,  §  16,  providing  that  the  busi- 
ness of  every  such  company  shall  be  managed 
and  conducted  by  the  directors,  who  shall  be 
shareholders  therein,  does  not  apply  to  the  first 
directors  of  a  new  corporation  formed  by  the 
consolidation  of  existing  corporations. 

3.  A  corporation  formed  under  P.  L.  1893, 
p.  121,  c.  67,  by  the  merger  of  existing  corpora- 
tions, gave  a  mortgage  on  its  personal  and  other 
property  to  secure  bonds  such  as  are  dealt  with 
in  commercial  transactions.  The  recitals  of 
the  mortgage  showed  that  its  true  consideration 
was  a  loan  to  the  company  of  $400,000  for  the 
purpose  of  paying  its  indebtedness  and  procur- 
ing funds,  and  that  the  creditors  were  to  have 
the  first  right  to  the  bonds  at  par,  in  satisfac- 
tion of  their  liens  and  debts,  but  the  purpose 
of  the  bonds  not  taken  by  creditors  was  not 
specified.  The  affidavit  accompanying  it  stated 
only  that  the  "true  consideration  of  the  above 
mortgage  is  the  issue  of  $400,000  in  bonds  of 
the  mortgagor  for  the  purpose  specially  set 
forth  in  the  mortgage."  Held,  that  such  affida- 
vit was  sufficient,  under  Supp.  Revision,  p.  491, 
par.  11,  declaring  such  mortgages  void,  as 
against  creditors  of  the  mortgagor,  unless  the 
mortgage,  having  annexed  thereto  an  affidavit 
of  the  holder  stating  the  consideration  of  the 
mortgage,  and  as  nearly  as  possible  the  amount 
due  and  to  grow  due  thereon,  be  recorded,  etc. 

Bill  by  the  Camden  Safe-Deposit  &  Trust 
Company  against  the  Burlington  Carpet 
Company  and  others  to  foreclose  a  mort- 
gage. Heard  on  bill,  answer,  replication, 
and  proofs. 

Martin  P.  Grey,  for  complainant.  Mark 
R.  Sooy,  for  defendant  Gaskell,  receiver. 
R.  L.  Lawrence,  for  defendant  W.  &  J. 
Slonne  Co.  F.  B.  Levis,  for  defendant  Tom- 
1  in  son. 


EMERY,  V.  C.  The  bill  in  this  case  Is 
filed  by  the  complainant,  as  trustee  for  the 
bondholders,  to  foreclose  a  mortgage  given 
by  the  Burlington  Carpet  Company  upon 
lands,  and  also  upon  chattels,  to  secure  an 
issue  of  bonds  made  by  the  company.  This 
company,  by  proceedings  taken  under  the 
insolvent  corporation  act,  subsequent  to  the 
filing  of  the  bill  to  foreclose,  has  been  de- 
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dared  Insolvent,  and  the  receiver  Is  a  de- 
fendant to  the  bill  to  foreclose.  The  prop- 
erty, real  and  personal,  covered  by  the  mort- 
gage, has  been  sold  by  the  receiver  for  less 
than  the  amount  of  outstanding  bonds,  and 
by  his  answer,  and  on  the  hearing,  the  re- 
ceiver now  questions  the  validity  of  the 
mortgage,  and  the  right  of  the  bondholders 
to  the  proceeds  of  sale  in  his  hands.  The 
validity  of  the  mortgage,  as  to  both  real  and 
personal  prpperty,  is  contested  by  the  re- 
ceiver upon  the  grounds:  First.  That  the 
company  had  no  legal  authority  to  Issue  the 
mortgage.  This  objection  Is  made  at  the 
hearing,  but  not  by  the  answer.  Second. 
That  the  directors  of  the  company,  who  au- 
thorized and  directed  the  execution  of  the 
mortgage,  were  not  at  that  time  stockhold- 
ers of  the  company,  and  therefore  were  not 
qualified  to  act  as  directors.  Third.  The 
validity  of  the  mortgage  as  a  chattel  mort- 
gage is  further  attacked  upon  the  ground 
of  the  Insufficiency  of  the  affidavit  under 
the  act  relating  to  chattel  mortgages.  Supp. 
Revision,  p.  491,  par.  11.  My  conclusions 
upon  these  questions  are: 

First.  The  company  had  authority  to  exe- 
cute the  mortgage  in  question.  The  com- 
pany was  a  corporation  created  by  the 
merger  or  consolidation  of  two  previously 
existing  corporations,  under  the  authority 
of  the  act  of  1893  (c.  67,  p.  121),  entitled, 
"An  act  to  authorize  corporations  incorpo- 
rated under  the  laws  of  this  state  to  merge 
and  consolidate  their  corporate  franchises 
and  other  property."  Under  this  act  (sec- 
tion 2,  subsec.  1),  the  agreement  of  consoli- 
dation is  to  prescribe,  among  other  things, 
the  amount  of  the  capital  stock  of  the  new 
corporation,  and  the  manner  of  converting 
the  capital  stock  of  each  of  the  merging  or 
consolidating  corporations  Into  the  stock  or 
obligations  of  the  new  corporation.  By 
section  4,  all  the  debts  and  liabilities  of  the 
former  corporations  attach  to  the  new  cor- 
poration, which  upon  the  merger  Is  vested 
with  all  the  property  of  the  former  corpo- 
rations, saving  the  rights  of  their  creditors 
and  their  liens.  Section  6  provides  that  the 
new  or  consolidated  corporation  shall  have 
power  and  authority  to  Issue  bonds  or  other 
obligations,  negotiable  or  otherwise,  to  an 
amount  sufficient,  with  its  capital  Stock, 
to  provide  for  all  the  payments  It  will  be 
required  to  make,  or  obligations  It  will  be  re- 
quired to  assume,  in  order  to  effect  such 
merger  or  consolidation,  and  to  mortgage  Its 
franchises  and  property  to  secure  such 
bonds.  In  the  present  case  the  consolida- 
tion agreement  provided  that  the  capital 
stock  of  the  new  corporation  should  be 
$400,000,  being  equal  to  the  Joint  issue  of 
both  the  constituent  companies,  and  that  the 
stock  of  the  new  company  should  be  issued, 
share  for  share,  for  the  surrendered  stock 
of  the  old  companies.  There  was  no  provi- 
sion In  the  consolidation  agreement  for  the 
payment  of  any  cash  for  any  portion  of  the 


old  stock  of  either  company,  or  for 
suing  of  any  obligations  of  the  ae\ 
pany  on  such  exchange  or  surrend 
was  there  any  provision  In  the  cot 
tlon  agreement  relating  to  the  debts 
old  companies.  The  mortgage  now  i 
tlon  was  made  to  secure  an  issue  ol 
to  the  amount  of  $400,000,  which, 
were  to  be  used  In  part  for  the  pur 
paying  off  mortgage  liens  and  indeb 
of  each  of  the  constituent  companies 
lng  at  the  time  of  consolidation 
amount  of  this  pre-existing  indeb 
was  not  equal  to  $400,000,  the  sum  fl 
the  capital  stock  of  the  new  compai 
counsel  for  the  receiver  contends  tl 
new  company  was  therefore  not  e 
under  the  sixth  section  to  issue  any 
to  be  used  for  paying  this  lndebtedne 
that  this  sixth  section  is  the  only  at 
for  any  Issue  of  bonds  by  the  nei 
pany.  But  it  seems  clear  to  me  tl 
bonds  specially  authorized  by  the  stj 
tlon  were  the  bonds  necessary  to 
for  the  payments  to  be  made  or  the 
tions  to  be  issued  In  order  to  eff 
merger  or  consolidation  on  the  termi 
in  provided,  I.  e.  to  provide  the  cash 
gations  which  were  made  necessary 
conversion  of  the  stock,  or  other  p 
specially  provided  for  by  the  agn 
and  necessary  in  order  to  effect  the 
according  to  the  terms  of  the  agr 
The  payment  of  the  pre-existing  d 
the  old  companies  was  not  an  ob 
which  the  new  corporation  was  reqi 
assume  in  order  to  effect  the  merg 
was  an  obligation  imposed  upon  it 
as  a  consequence  of  the  act  of  mergi 
for  the  payment  or  securing  of  such 
edncss  the  new  corporation  has  all  t 
eral  powers  of  any  corporation,  In 
the  power  to  mortgage.  This  ob. 
therefore,  is  not  well  founded. 

The  second  objection  to  the  validity 
mortgage  is  that  the  mortgage  was  r 
cuted  by  lawful  authority,  and  the 
reason  assigned  is  that  at  the  date 
execution  of  the  mortgage  neither 
four  directors  who  authorized  the  m< 
to  be  given  by  the  new  or  consolidate 
pany  was  a  stockholder  of  the  new  co 
These  four  directors  were  each  stock 
of  one  or  the  other  of  the  old  compani 
as  such  were,  under  the  consolidation 
ment,  absolutely  entitled  to  their  si 
the  new  company,  and  this  new  srtax 
actually  issued  to  each  of  them  shortl 
the  date  of  the  mortgage.  These  four 
ors  were  also  the  four  persons  named 
consolidation  certificate  as  the  first  d! 
of  the  new  company,  and  the  certifies 
vided  that  these  directors  should  hoi 
offices  until  their  successors  should  be 
or  appointed  according  to  law,  or&ccor 
the  by-laws  of  said  corporation.  Thf 
cessors  were  not  chosen  until  after  t 
cutlon  of  the  mortgage.    The  act  of  1 
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L.  121,  {  2,  subsec.  1)  provides,  inter  alia,  that 
the  consolidation  agreement  shall  prescribe 
"the  number,  names,  and  places  of  residence 
of  the  first  directors  and  officers  of  such  new 
or  consolidated  corporation,  who  shall  hold 
their  offices  until  their  successors  shall  be 
chosen  or  appointed  either  according  to  law 
or  according  to  the  by-laws  of  said  corpora- 
tion." There  is  no  express  provision  in  the 
act  that  the  first  directors  of  the  new  corpo- 
ration shall  be  stockholders,  either  in  the 
new  or  In  one  of  the  old  corporations,  and  in 
the  absence  of  legislation  a  director  need  not 
be  a  stockholder.  In  re  St  Lawrence  Steam- 
boat Co.,  44  N.  J.  Law,  529  (Depue,  J.,  page 
Ml).  The  contention  is  that  the  sixteenth 
section  of  the  general  corporation  act,  provid- 
ing that  "the  business  of  every  such  com- 
pany shall  be  managed  and  conducted  by 
the  directors  thereof  who  shall  be  share- 
holders therein  *  *  *,"  applies  to  the  case, 
and  that  these  four  directors  named  In  the 
consolidation  certificate  were  not  entitled  to 
act  as  directors  until  the  certificates  of  stock 
to  which  they  were  entitled  were  actual- 
ly Issued  to  them.  I  am  inclined  to  think 
that,  inasmuch  as  the  act  of  1893  termi- 
nated the  existence  of  the  former  companies, 
so  far  as  their  stockholders  were  concerned, 
upon  the  formation  of  the  new  company 
under  It  the  stockholders  of  the  old  com- 
panies became,  Ipso  facto,  on  the  merger, 
socb  shareholders  in  the  new  company  as 
would  entitle  them  to  be  considered  quali- 
fied as  directors  of  the  new  company,  and 
that  for  this  purpose  a  certificate  of  stock  of 
the  old  company,  for  which,  under  the  con- 
solidation agreement,  a  similar  certificate-in 
the  new  company  must  be  Issued,  was  a  suffi- 
cient qualification.  The  four  directors  were 
xrtalnly  equitably  entitled  to  the  rights  of 
shareholders;  and,  as  no  other  person  than 
the  directors  had  any  legal  or  equitable  right 
to  the  new  certificate  in  exchange  for  their 
old  ones,  I  am  inclined  to  think  that  they 
are  not  disqualified,  under  the  language  of 
the  sixteenth  section  of  the  corporation  act, 
merely  because  the  new  certificate  had  not 
been  actually  issued.  But  my  opinion  is 
that  this -section  16  of  the  general  act  does 
not  apply  to  the  first  directors  under  the  con- 
solidation act,  who  receive  their  appointment 
by  the  consolidation  agreement  under  the  ex- 
press provision  of  the  statute  of  1893.  This 
act  of  1893  changes  the  general  act,  so  far 
as  the  provisions  of  the  latter  are  inconsist- 
ent with  it,  or  r««trlct  the  powers  of  the  di- 
rectors so  named  to  act  under  the  law.  In 
Davidson  T.  Light  Co.,  99  N.  Y.  568.  565,  2  N. 
B.  802,  a  general  law  requiring  directors  to 
be  stockholders  was  held  not  to  apply  to  the 
directors  required  by  law  to  be  named  In  the 
corporate  certificate  as  the  managers  for  the 
first  year.  I  am  of  opinion,  therefore,  that 
these  directors  were  authorised  to  execute 
the  mortgage,  and  so  decide,  without  refer- 
ence to  the  question  of  the  subsequent  ratl- 
leation  of  the  mortgage  by  the  stockholders 
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of  the  company,  which  ratification  Is  claimed 
to  be  made  out  by  the  evidence. 

The  third  question  is  one  of  more  difficulty. 
It  relates  to  the  validity  of  the  mortgage  in 
question  as  a  chattel  mortgage,  and  the  ques- 
tion is  whether  it  Is  void  under  the  chattel 
mortgage  act  (Supp.  Revision,  p.  491,  par.  11), 
which  expressly  declares  such  mortgages 
void  as  against  the  creditors  of  the  mortga- 
gor, "unless  the  mortgage,  having  annexed 
thereto  an  affidavit  or  affirmation  made  and 
subscribed  by  the  holder  or  holders  of  said 
mortgage,  his,  her  or  their  agent  or  attorney, 
stating  the  consideration  of  the  mortgage  and 
as  nearly  as  possible  the  amount  due  and  to 
grow  due  thereon,  be  recorded,"  etc.  The  re- 
ceiver In  insolvency,  as  representing  the  cred- 
itors of  the  company,  Is  entitled  to  enforce 
this  provision  against  chattel  mortgages. 
Receiver  of  Graham  Button  Co.  v.  Sptelmann 
(Van  Fleet,  V.  0.;  1892)  50  N.  J.  Eq.  120,  24 
Atl.  571,  affirmed  on  appeal  See  Martin  v. 
Bowen,  51  N.  J.  Eq.  460  (reporter's  note),  26 
Atl.  823.  The  objection  now  made  by  the  re- 
ceiver is  that  the  affidavit  is  insufficient  un- 
der the  statute.  The  mortgage  was  given  by 
the  Burlington  Carpet  Company  to  the  com- 
plainant, the  Camden  Safe-Deposit  &  Trust 
Company,  and  the  affidavit  Is  made  by  the' 
treasurer  of  the  complainant  as  follows: 

"State  of  New  Jersey,  County  of  Camden 
— 86.:  William  Stiles,  being  duly  sworn,  salth 
that  he  is  the  secretary  and  treasurer  of  the 
Camden  Safe-Deposit  and  Trust  Company, 
the  mortgagee  above  mentioned,  and  its  duly- 
authorized  agent  In  this  behalf;  that  the  true 
consideration  of  the -above  mortgage  is  the 
Issue  of  four  hundred  thousand  dollars  ($400,- 
000)  in  the  bonds  of  the  mortgagor,  for  the 
purpose  specially  set  forth  In  the  mortgage. 
Wm.  Stiles. 

"Sworn  and  subscribed  at  Camden  afore- 
said this  second  day  of  December,  Anno  Dom- 
ini eighteen  hundred  and  ninety-three  (1893). 
Thomas  B.  Harned.  M.  C.  C." 

The  mortgage  being  thus  referred  to  in 
the  affidavit  as  showing  the  purpose  of  tue 
mortgage,  it  must,  under  the  rule  settled  by . 
the  court  of  errors  and  appeals  In  Fletcher 
V.  Bonnet,  51  N.  J.  Eq.  615,  618,  28  Atl.  601, 
be  regarded  as  part  of  the  affidavit,  so  far 
as  the  purpose  of  the  mortgage  is  concerned; 
and,  if  this  purpose  disclosed  by  the  mort- 
gage shows  as  nearly  as  may  be  the  consid- 
eration of  the  mortgage,  and  the  amount  due 
and  to  grow  due  thereon,  the  affidavit  is  not 
defective.  The  mortgage  Is  in  the  usual 
form  of  corporation  mortgages  made  to  trus- 
tees for  the  purpose  of  securing  bonds  in- 
tended to  pass  current  in  the  market.  The 
total  issue  of  bonds  Intended  to  be  secured 
Is  declared  to  be  $400,000,  being  400  bonds 
of  $1,000  each;  and  each  bond,  a  form  of 
which  Is  set  out  at  length  in  the  mortgage, 
acknowledges  the  indebtedness  of  tbe  com- 
pany to  the  bearer  thereof  In  the  sum  of 
$1,000,  to  be  paid  10  years  after  the  date 
of  the  bond  (December  1,  1893),  with  inter* 
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est,  etc.  As  to  the  purpose  of  the  Issue  of 
bonds,  the  mortgage  recites  the  previous  In- 
corporation of  the  two  constituent  compa- 
nies, the  Burlington  Carpet  Company  and 
the  Stan  wick  Carpet  Company;  their  con- 
solidation into  the  Burlington  Carpet  Com- 
pany, the  mortgagor;  that  both  of  the  con- 
stituent companies  before  the  consolidation 
were  heavily  indebted  and  financially  em- 
barrassed, the  Indebtedness  consisting  of 
mortgages  due  and  unpaid  on  all  the  real 
and  personal  property  of  both  companies, 
which  mortgages  were  recorded  In  the 
clerk's  office  of  Bnrlington  county,  and  also 
of  a  large  indebtedness  due  and  unpaid  and 
unsecured,  and  that  for  the  purpose  of  sav- 
ing the  companies  from  Insolvency,  and  of 
continuing  their  business,  a  consolidation 
was  resolved  upon  and  effected,  and  that  the 
consolidated  company  should  fund  a  loan 
of  $400,000,  and  secure  the  same  by  mort- 
gage on  all  the  property,  real  and  personal, 
and  then  owned  or  thereafter  to  be  acquired, 
and  issue  bonds  secured  by  Bald  mortgage, 
400  In  number,  for  $1,000  each,  payable  10 
years  after  date,  and  that  the  said  bonds 
should  be  issued  at  par,  to  such  creditors 
who  should  be  willing  to  accept  the  same  in 
payment  of  their  respective  Indebtedness; 
and  that  the  balance  should  be  used  for  the 
purposes  of  the  company,  as  Its  board  of  di- 
rectors should  direct,  said  loan  not  to  be- 
come operative  until  all  the  mortgages,  real 
and  personal,  recently  recorded,  should  be 
delivered  up  and  canceled.  The  mortgage 
further  recites  the  resolution  of  the  board 
approving  the  form  of  the  bond  and  mort- 
gage, and  authorizing  the  execution  for  the 
purpose  above  stated,  and,  after  conveying 
the  real  and  pergonal  property  and  fran- 
chises of  the  company  to  the  trustee,  de- 
clares the  same  to  be  "In  trust,  nevertheless, 
for  the  security,  equal  use,  and  benefit  of 
the  several  persons  or  bodies  politic  or  cor- 
porate to  whom  said  bonds  may  or  shall  be 
Issued,  and  who  shall  hereafter  or  thereafter 
become  the  lawful  holders  thereof,  their  re- 
spective executors,  administrators,  succes- 
sors, and  assigns,  according  to  law."  The 
mortgage  also  contains  a  covenant  with  the 
trustee  to  pay  the  several  holders  of  the 
bonds  and  their  assigns  the  principal  sums 
and  Interest  mentioned,  and  provisions  for 
foreclosure  and  sale  on  default  This  mort- 
gage. It  will  be  perceived  from  the  above 
recitals,  Is  one  of  a  class  designed  to  secure 
bonds  of  corporations  such  as  are  dealt  In 
commercial  transactions,  and  which  for  this 
reason  constitute,  In  some  respects,  a  class 
by  themselves.  In  Central  Trust  Co.  v.  Con- 
tinental Iron  Works  (Err.  &  App.;  1804)  51 
N.  J.  Eq.  005,  28  Atl.  595,  this  distinction 
was  recognized;  and  it  was  held  that,  under 
mortgages  issued  by  corporations  to  secure 
the  issue  of  bonds  of  this  character,  the 
mortgages  were  valid  as  securing  future  ad- 
vances, and  operated  from  the  time  of  re- 
cording, and  that  bonds  Issued  under  the 
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Incumbrances  subsequent  to  the  mor 

!  were  prior  to  such  Incumbrances,  alt 
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to  secure  the  pre-existing  debts  which 
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om  liens  and  debts;  but,  on  receiving  the 
bonds  in  satisfaction  or  payment,  they  stood, 
so  far  as  subsequent  creditors  of  the  com- 
pany are  concerned,  on  the  same  footing  as 
bondholders  who  had  advanced  money  to 
The  company  for  the  bonds.  The  mortgage 
riumot  be  considered  simply  as  a  mortgage 
siren  to  and  accepted  by  them  for  the  pur- 
pose of  securing  their  debts  as  existing 
debts,  and  It  was  not  necessary,  therefore, 
that  the  consideration  of  these  debts  should 
be  stated  In  the  affidavit;  and  this  objection 
to  the  affidavit  is  not  sustained.  If  this  view 
of  the  nature  of  the  mortgage  is  correct, 
then  the  further  objection  of  the  receiver 
that  the  affidavit  should  have  shown  that 
the  prior  mortgages  were  canceled  must  also 
be  held  insufficient,  upon  the  same  grounds. 
The  proof  shows  that  these  mortgages  were 
canceled  on  the  16th  day  of  December,  1893, 
10  days  after  the  mortgage  was  recorded  as 
a  chattel  mortgage,  and  that  they  were  then 
canceled  of  record  by  the  prior  mortgagees, 
"n  the  receipt  of  bonds  Issued  under  the 
'•"nsolidated  mortgage  to  the  amount  of  their 
( wn  mortgages.  I  consider  the  affidavit  suf- 
ficient under  the  chattel  mortgage  act,  and 
"ill  advise  a  decree  that,  as  to  bona  fide 
Iwlders  of  the  bonds  under  the  mortgage,  the 
Mortgage  Is  valid,  both  as  a  real-estate  and 
as  a  chattel  mortgage.  Questions  in  rela- 
tion to  the  bona  fides  of  some  of  the  holders 
of  the  bonds,  the  amount  for  which  they 
should  prove,  and  some  other  questions,  were 
rwerved,  and  the  form  of  decree  will  be 
wttled  on  notice. 


GOULD  v.  MOULAHAN. 

(Prerogative  Court  of  New  Jersey.     Dec  7, 
1895.) 

ftjrenii.  Expenses  of  Married  Woman— Sefa- 

kate  Estate. 

Where  a  married  woman  dies,  leaving  an 

insolvent  husband  surviving  her,  a  proper  third 

Person,  who  has  borne  the  necessary  expense  of 

ix-r  suitable  burial,  may  recover  from  her  estate. 

(SjlUbus  by  the  Court) 

Appeal  from  orphans'  court,  Essex  county; 
Kirkpatrfck,  Ledwith,  and  Schalk,  Judges. 

Robert  8.  Gould,  administrator  of  the  es- 
tate of  Mary  E.  Connolly,  deceased,  appeals 
from  an  order  discharging  an  order  to  show 
'■ause  why  lands  of  the  decedent  should  not 
be  sold  to  pay  her  debts.    Reversed. 

The  order  appealed  from,  discharging  an 
order  to  show  cause  why  sufficient  lands  of 
Vary  E.  Connolly,  deceased  Intestate,  shall 
cot  be  aold  for  the  payment  of  her  debts, 
which  was  made  upon  the  petition  of  Robert 
s.  Gould,  the  administrator  of  her  estate, 
to  which  petition  was  annexed  an  account 
which  exhibits  that  Mrs.  Connolly  did  not 
'-are  any  personal  property,  and  that  the 
only  claim  against  her  estate  is  a  bill  pre- 
sented by  J.  B.  Dowling  &  Son,  for  the  ex- 
pense of  her  burial.    It  does  not  appear  by 


whose  direction  that  bill  was  incurred.  Mrs. 
Connolly  left  a  husband  surviving  her,  but 
he  is  without  property  from  which  the  ex- 
pense of  her  Interment  may  be  recovered. 
He  renounced  his  right  to  administer  upon 
her  estate,  and,  some  two  months  after  her 
death,  letters  of  administration  were  issued 
to  the  appellant,  Gould.  The  stipulation  be- 
tween the  counsel  in  the  case  contains  this 
paragraph:  "It  Is  further  agreed  that  the 
argument  upon  appeal  be  confined  to  the 
single  question  as  to  whether  the  lands  and 
real  estate  of  a  married  woman,  who  dies 
leaving  a  husband  her  surviving,  are  liable 
for  her  funeral  expenses,  and  can  be  sold, 
by  an  order  of  the  orphans'  court,  to  pay 
them,  under  the  statute  providing  for  the 
sale  of  lands  of  a  decedent,  where  the  hus- 
band of  the  deceased  has  no  property  from 
which  the  undertaker's  bill  can  be  collected, 
and  whether  the  decree  of  the  orphans'  court 
was  erroneous  in  this  respect"  The  re- 
spondent Patrick  J.  Moulahan  is  the  heir  at 
law  of  Mrs.  Connolly. 

Thomas  S.  Henry,  for  appellant  James 
M.  Trimble,  for  respondent 

McGILL,  Ordinary  (after  stating  the  facts). 
Every  person  has  the  right  to  have  his  or 
her  body,  after  death,  decently  buried.  Reg. 
v.  Stewart,  12  Adol.  &  E.  773;  Chappie  v. 
Cooper,  13  Mees.  &  W.  252;  Patterson  v. 
Patterson,  59  N.  Y.  583;  McCue  v.  Garvey, 
14  Hun,  562.  The  reasonable  and  necessary 
expense  of  according  that  right  is  chargeable 
to  his  or  her  estate.  Patterson  v.  Patterson, 
supra.  The  duty  of  securing  the  right  or- 
dinarily rests  with  the  personal  representa- 
tive, and  if  there  be  no  such  representative, 
or,  if  existing,  the  representative  falls  to  act, 
the  exigency  of  the  situation  will  permit  a 
proper  third  person  to  afford  the  right,  in 
favor  of  whom  the  law  will  imply,  from  the 
representative's  obligation,  a  promise  upon 
the  part  of  the  latter  to  reimburse  the  rea- 
sonable expense  of  the  Interment  to  the  ex- 
tent of  the  assets  of  the  decedent's  estate 
which  may  become  available  for  that  pur- 
pose. The  Implication  of  such  a  promise  Is 
a  recognized  exception  to  the  rule  that  an 
action  will  not  lie  for  a  voluntary  courtesy. 
Force  v.  Haines,  17  N.  J.  Law,  389;  Patter- 
son v.  Patterson,  supra;  Lakin  v.  Ames,  10 
Cush.  221.  In  case  of  the  death  of  a  mar- 
ried woman,  the  duty  to  bury  her,  and  dis- 
charge the  expense  of  bo  doing,  devolves  up- 
on her  husband,  if  he  shall  survive  her. 
Jenkins  v.  Tucker,  1  H  Bl.  90;  Bertie  v. 
Lord  Chesterfield,  9  Mod.  31;  Ambrose  v. 
Kerrlson,  10  C.  B.  776;  Bradshaw  v.  Beard, 
12  C.  B.  (N.  S.)  344;  Cunningham  v.  Rear- 
don,  98  Mass.  538;  Weld  v.  Walker,  130 
Mass.  423;  2  Blight,  Husb.  &  W.  521;  Macq. 
Husb.  &  W.  191;  Schonler,  Husb.  &  W.  | 
412:  Eversley,  Dom.  Rel.  305.  His  liability 
for  the  expense  of  the  interment  does  not 
arise  in  virtue  of  any  Interest  he  may  have 
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In  the  wife's  property,  but  from  the  personal 
advantage  it  la  to  himself  to  have  those  per- 
son* conjunctse  with  him,  his  wife  and  law- 
ful children,  properly  maintained  during  life, 
and  suitably  burled  at  death.  The  question 
whether,  If  the  husband  shall  perform  this 
duty,  he  may  be  reimbursed  from  his  wife's 
separate  estate.  Is  not  presented  in  this  in- 
quiry. The  cases  dealing  with  that  subject 
appear  to  be  somewhat  at  variance.  See, 
among  others,  Gregory  v.  Lockyer,  6  Madd. 
90;  McCue  ▼.  Garvey,  14  Hun,  562;  Free- 
man v.  Colt,  27  Hun,  447;  In  re  M'Myn, 
33  Gb.  Div.  575;  Darmody's  Estate,  13  Phila, 
207.  The  point  in  the  present  Inquiry  Is 
whether,  where  the  husband  is  unable  to 
bear  the  expense  of-  his  wife'*  burial,  bar 
estate  may  be  held  liable  for  it  But  for  the 
husband's  survival  of  his  wife,  the  obliga- 
tion to  bury  her,  and  to  pay  the  expense  of 
that  burial,  would  rest  upon  the  representa- 
tive of  her  estate.  Is  the  husband's  obliga- 
tion In  such  case  substituted  for  the  repre- 
sentative's, so  that  Its  existence  discharges 
the  representative's,  or  Is  it  additional  and 
primary  thereto?  I  am  of  opinion  that  the 
latter  clause  of  this  question  is  entitled  to 
the  affirmative  answer;  that  there  is  a  dou- 
ble obligation  when  a  married  woman  dies 
leaving  a  husband,— a  primary  obligation  on 
the  husband,  and  a  secondary  obligation  up- 
on the  representative  of  her  estate;  and  that 
the  mere  existence  of  the  husband's  primary 
obligation  does  not  discharge  the  estate's 
secondary  obligation,  although  the  husband's 
performance  of  his  obligation  may  effect 
such  discharge.  The  wife  is  entitled  to  be 
suitably  buried  at  the  expense  either  of  her 
husband  or  of  her  estate;  otherwise  the 
wealthy  wife  of  an  Insolvent  husband  might 
be  subjected  to  the  burial  of  a  pauper.  And 
It  appears  to  me  to  follow  that  upon  the 
failure  of  the  primary  obligation,  for  any 
reason,  the  secondary  may  be  enforced. 
Common  decency  and  humanity  are  regarded 
by  the  authorities  as  authorizing  a  speedy 
burial  of  a  decedent  by  any  proper  person, 
unobstructed  by  hesitation  in  measuring  the 
responsibilities  of  the  husband  and  repre- 
sentative, and  such  exigency  affords  a  strong 
reason  why  both  those  responsibilities  for 
reimbursement  should  remain  available. 

By  the  stipulation  In  the  present  case.  It 
appears  that  the  husband  is  insolvent,  and 
therefore  any  effort  to  recover  from  him,  as 
the  primary  obligee,  would  be  abortive,  and 
hence  that  immediate  demand  against  the 
representative  is  proper.  My  conclusion  is 
that  the  order  appealed  from  must  be  re- 
versed. 


SHERIDAN  v.  FOLEY. 

(Supreme  Court  of  New  Jersey.    Nov.  7,  1895.) 

Nbgi/igesck — Presumptions. 

Where  one  engaged  in  laving  a  sewer  In 

a  building  is  injured  by  a  falling  brick,  in  ths 


absence  of  explanation  by  the  contractoi 
the  brick  work,  it  will  be  presumed  tha 
curred  from  want  of  reasonable  care 
part,  and  he  is  liable  for  the  injuries  rece 

Case  certified  from  court  of  common 
Hudson  county. 

This  is  an  action  brought  by  John  Sh 
against  Michael  Foley  to  recover  for  p« 
Injuries  received  by  the  plaintiff  wl 
work  upon  a  building  which  was  being 
ed  In  the  city  of  Hoboken.  On  the  1 
appeared,  according  to  the  plaintiff' 
dence,  that  the  defendant,  Foley,  had 
tract  with  the  owner  to  do  the  mason 
upon  the  building,  and  that  the  pla 
employer  had  the  contract  to  do  the  ] 
Ing;  that  while  the  plaintiff  was  at 
laying  a  sewer  pipe  at  the  foot  of  one 
walls  of  the  building,  which  the  defer 
employes  were  then  engaged  in  erecti 
was  struck  upon  the  head  and  seriousl 
by  a  brick  which  fell,  either  from  the  s 
upon  which  certain  of  the  defendant 
ployes  were  at  work  engaged  In  layl: 
wall,  or  else  from  the  hod  of  one  of  1 
fendant's  hod  carriers  as  he  was  asc 
the  ladder  to  the  scaffold  with  a  1 
bricks.  Upon  this  evidence  the  trial 
nonsuited  the  plaintiff,  on  the  grounc 
as  he  viewed  the  case,  there  was  not! 
the  law  or  facts  that  would  justify  tbt 
in  allowing  the  case  to  go  to  the  jury, 
wards  a  rule  to  show  cause  was  allow* 
was  certified  to  this  court  for  Its  ac 
opinion  whether  said  rule  should  be 
absolute  and  a  new  trial  granted, 
made  absolute. 

Argued  February  term,  1895,  before  : 
LEY,  C.  J.,  and  REED  and  GUMMERI 


John   I.   Weller,   for  plaintiff. 
Minturn,  for  defendant 


Jan 


GUMMERE,  J.  It  cannot  be  denle 
it  was  the  duty  of  the  defendant  to  sc 
on  the  work  upon  which  he  was  enga 
not  to  Injure  other  persons  who  were  e 
ed  upon  other  work  upon  the  same  pn 
and  that,  if  the  plaintiff  was  Injured  tl 
the  carelessness  of  the  defendant  < 
servants  In  the  performance  of  their 
he  is  entitled  to  compensation  for  si 
Jury.  It  Is  urged,  however,  on  behalf 
defendant,  that  the  plaintiff  was  bou 
order  to  entitle  him  to  a  verdict  to 
affirmatively  that  the  injury  which 
ceived  was  caused  by  the  negligent 
the  defendant  or  of  his  servants;  tha 
proof  that  the  plaintiff  was  Injured 
brick  falling  from  the  hod  of  one  of  1 
fendant's  hod  carriers,  or  from  a  scat] 
upon  which  some  of  the  employes 
defendant  were  engaged  In  laying  a 
does  not  standing  alone,  raise  any  pn 
tlon  of  negligence;  and  that,  as  thei 
no  evidence  offered  to  show  under  wb 
cumstances  the  brick  fell,  there  was  n 
in  the  case  to  warrant  the  Jury  in  in] 
that  the  Injury  complained  of  was  the 
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if  the  carelessness  of  the  defendant  or  of  his 
nnployes.  While  it  is  true,  as  a  general 
irinciple,  that  mere  proof  of  the  occurrence 
>f  an  accident  raises  no  presumption  of  neg- 
igence,  yet  there  is  a  class  of  cases  where 
his  principle  does  not  govern,— cases  where 
he  accident  is  such  as,  in  the  ordinary 
nurse  of  things,  would  not  have  happened 
f  proper  care  had  been  used.  In  such  cases 
he  maxim,  "Res  ipsa  loquitur,"  is  held  to 
ipply,  and  it  is  presumed,  in  the  absence  of 
•xplanation  by  the  defendant,  that  tne  acci- 
lent  arose  from  want  of  reasonable  care, 
t  leading  case  on  this  subject  Is  Kearney  v. 
tail  way  Co.,  L.  R.  5  Q.  B.  411;  Id.  (on  ap- 
>eal)  L.  R.  6  Q.  B.  739.  The  facts  were  that 
be  plaintiff  was  passing  along  a  highway 
inder  a  railway  bridge  when  a  brick  fell 
rom'one  of  the  piers  on  which  the  girders 
>f  the  bridge  rested,  and  injured  him.  A 
rain  had  passed  over  the  bridge  shortly  be- 
ore  the  accident,  but  the  evidence  failed  to 
lisclose  whether  it  was  a  train  of  the  defend- 
nt  company,  or  of  another  railway  company 
vhich  also  used  the  bridge.  The  bridge  had 
wen  built  and  in  use  for  three  years.  The 
ourt  of  queen's  bench  held  that  the  maxim, 
Res  ipsa  loquitur,"  applied;  that,  as  the 
lefendants  were  bound  to  use  due  care  in 
xeping  the  bridge  In  proper  repair,  so  as 
tot  to  Injure  persons  passing  along  the  high- 
ray,  so  unusual  an  occurrence  as  the  falling 
f  a  brick  was  prima  facie  evidence  from 
f hich  the  jury  might  infer  negligence  in  the 
lefendants;  and  the  principle  was  unani- 
nously  affirmed  by  the  court  of  exchequer 
hamber  on  the  argument  of  the  appeal.  An- 
ther case,  quite  similar  in  Its  facts  to  the 
ne  now  before  us,  where  this  principle  was 
pplied,  is  that  of  Byrne  v.  Boadle,  2  Hurl  & 
!.  722.  In  that  case  the  plaintiff  was  Injured 
y  the  falling  of  a  barrel  from  the  window 
t  the  defendant's  shop.  There  was  no  evi- 
ence  to  show  what  caused  the  barrel  to 
all,  nor  was  there  any  direct  evidence  to  con- 
ect  the  defendant  or  his  servants  with  the 
vvurrence.  Pollock,  C.  B.,  in  discussing  the 
uestion  of  the  defendant's  liability,  said: 
There  are  certain  cases  in  which  it  may  be 
aid  'res  ipsa  loquitur,'  and  this  seems  one 
f  them.  *  *  *  It  is  true  that  there  are 
inny  accidents  from  which  no  presumption 
t  negligence  can  arise,  but  this  is  not  so 
j  all  cases.  Suppose,  in  this  case,  the  bar- 
el  bad  rolled  out  of  the  warehouse  and  fall- 
n  on  the  plaintiff.  How  could  he  possibly 
scertaln  from  what  cause  It  occurred?  It 
i  the  duty  of  persons  who  keep  barrels  in  a 
rarebouse  to  take  care  that  they  do  not 
oil  out;  and  I  think  that  such  a  case  would, 
«yond  all  doubt,  afford  prima  facie  evidence 
f  negligence.  A  barrel  could  not  roll  out 
f  a  warehouse  without  some  negligence, 
nd  to  say  that  a  plaintiff,  who  is  injured  by 
i,  must  call  witnesses  from  the  warehouse 
o  prove  negligence,  seems  to  me  preposter- 
us.  So,  In  building  or  repairing  a  house,  If 
person  passing  along  the  road  Is  Injured 


by  something  falling  upon  him,  I  think  the 
accident  alone  would  be  prima  facie  evidence 
of  negligence."  In  our  own  state,  in  the 
case  of  Bahr  v.  Lombard,  53  N.  J.  Law,  233, 
21  AtL  190,  and  23  Atl.  167,  this  maxim  was 
fully  commented  upon  and  applied.  The 
facts  In  the  present  case  bring  it  within  the 
application  of  this  principle.  The  bricks 
were  in  the  custody  of  the  defendant's  serv- 
ants at  the  time  when  this  one  fell,  and  it 
was  their  duty  to  so  handle  them  as  not  to 
endanger  others,  who  were  engaged  in  other 
work  upon  the  same  premises.  This  brick 
could  not  have  fallen  of  Itself,  and  the  fact 
that  it  fell,  In  the  absence  of  explanation  by 
the  defendant,  raises  a  presumption  of  negli- 
gence. If  there  are  any  facts  Inconsistent 
with  negligence,  it  is  for  the  defendant  to 
prove  them.  The  court  of  common  pleas  is 
advised  that  the  rule  to  show  cause  should  be 
made  absolute. 


THILLMAN  v.  BENTON. 
(Court  of  Appeals  of  Maryland.     Dec.  11, 

1896.) 
Partnership  Contbact— What  Constitutes 
A  contract  between  V.  and  G.,  trading 
as  the  S.  M.  Co.,  of  the  first  part,  and  B.,  of  the 
second  part,  recited  that  whereas  the  first  par- 
ties were  desirous  of  securing  additional  capi- 
tal, and  the  second  party  was  willing  to  contrib- 
ute the  amount  desired  on  the  terms  that  V. 
shall  be  the  general  manager  at  $15  per  week, 
"and  then,  after  the  payment  of  all  expenses  in 
conducting  the  business  of  the  company,  the 
parties  of  the  first  part  agree  to  pay  to  the 
party  of  the  second  part,  for  the  use  of  the  said 
?2,0UO,  an  amount  equal  to  one-third  of  the  net 
profits  arising  out  of  the  business."  Held,  that 
such  contract  did  not  make  B.  a  partner. 

Appeal  from  Baltimore  city  court 
Action  by  Bernard  Thlllman  against  F.  H. 
Von  Hafften,  James  W.  Galley,  and  Luther 
B.  Benton,  as  copartners  trading  as  the  Sani- 
tary Milk  Company,  to  recover  a  balance  al- 
leged to  be  due  on  an  open  account  for  goods 
sold  and  delivered  and  for  work  done,  in 
which  defendant  Benton  only  answered. 
From  a  judgment  entered  on  a  verdict  di- 
rected by  the  court  in  favor  of  Benton,  plain- 
tiff appeals.     Affirmed. 

Argued  before  ROBINSON,  O.  J.,  and 
BRYAN,  BRISCOE,  McSHERRY,  FOW- 
LER, ROBERTS,  and  BOYD,  JJ. 

Hyland  P.  Stewart,  for  appellant.  J.  V. 
L.  Flndlay  and  Thomas  Mackenzie,  for  ap- 
pellee. 

ROBINSON,  O.  J.  The  real  question  we 
have  to  decide  In  this  case  Is  whether  the 
articles  of  agreement  between  Von  Hafften 
and  Galley,  trading  as  the  Sanitary  Milk 
Company,  and  the  defendant,  made  the  lat- 
ter a  member  of  the  firm;  for.  If  he  was  a 
partner,  then  he  Is  liable  for  the  trade  obli- 
gations of  the  partnership.  And  before  con- 
sidering the  terms  of  this  agreement  it  may 
be  as  well  to  state  what,  according  to  well- 
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settled  principles,  is  necessary  to  constitute 
a  partnership.  In  doing  so  we  shall  not  at- 
tempt to  define  what  is  a  partnership,  tor  it 
would  be  a  dlfllcult  matter  to  formulate  a 
definition  to  meet  every  case.  In  his  very 
able  treatise  on  Partnership,  Mr.  Justice 
Llndley  gives  15  definitions  from  text  writers 
and  Judges,  and  it  is  not  too  much  to  say 
that  no  two  of  them  exactly  agree.  At  one 
time  it  was  held  that  a  mere  participation  in 
the  profits  of  a  trade  or  business  made  one, 
by  operation  of  law,  a  partner,  and  this,  too, 
even  though  he  never  meant  to  assume  that 
relation,  and  had  never  held  himself  out  to 
the  public  as  a  partner.  This  rule  was  first 
announced  In  Grace  v.  Smith,  2  W.  Bl.  998, 
decided  in  1776,  in  w.hicb  De  Grey,  O.  J., 
said  that  every  one  who  shares  the  profits 
ought  also  to  bear  his  share  of  the  loss,  and 
for  the  reason  that,  by  taking  part  of  the 
profits,  he  takes  part  of  that  fund  on  which 
the  creditor  relies  for  the  payment  of  his 
debt  And  this  principle  was  fully  approved 
and  adopted  in  the  well-known  case  of 
Waugh  v.  Carver,  2  H.  Bl.  235,  decided  in 
1793.  These  cases,  although  properly  decid- 
ed on  the  facts,  the  grounds  on  which  the 
Judgments  are  based  have  never  been  con- 
sidered as  being  satisfactory,  for,  as  was 
said  in  Hollwo  v.  Court  of  Wards,  L.  R.  4 
P.  C.  419,  "the  same  consequences  might 
follow  in  a  far  greater  degree  from  the 
mortgage  of  the  common  property  of  the 
firm,  which  certainly  would  not  of  Itself 
make  the  mortgagee  a  partner."  Finally,  In 
the  leading  case  of  Cox  v.  Hickman,  8  H.  L. 
Cas.  268,  the  Lord  Chancellor  Campbell,  Lord 
Brougham,  Lord  Cranworth,  and  Lord  Wens- 
leydale  all  sitting,  the  question  was  fully 
considered,  and  the  rule  laid  down  in  Grace 
v.  Smith  and  Waugh  v.  Carver  was  in  a 
great  measure  qualified,  if  not  entirely  over- 
ruled. In  delivering  his  Judgment,  Lord  Cran- 
worth says:  "It  has  often  been  said  that  the 
test,  or  one  of  the  tests,  whether  a  person 
not  ostensibly  a  partner  is  nevertheless,  in 
contemplation  of  law,  a  partner,  is  whether 
he  is  entitled  to  participate  In  the  profits. 
This,  no  doubt,  Is  In  general  a  sufficiently 
accurate  test,  for  a  right  to  participate  in 
profits  affords  cogent— often  conclusive— evi- 
dence that  the  trade  in  which  the  profits 
have  been  made  was  carried  on  in  part  for 
or  in  behalf  of  the  person  setting  up  such  a 
claim.  But  the  real  ground  of  liability  is 
that  the  trade  in  which  the  profits  have  been 
made  was  carried  on  by  persons  acting  on 
his  behalf.  When  that  is  the  case,  he  is  lia- 
ble to  the  trade  obligations,  and  entitled  to 
Its  profits,  or  to  a  share  of  them.  It  is  not 
strictly  correct  to  say  that  the  right  to 
share  in  the  profits  makes  him  liable  to 
the  debts  of  the  trade.  The  correct  mode 
of  stating  the  proposition  is  to  say  that 
the  same  thing  which  entitles  him  to  the 
one  makes  him  liable  to  the  other,  namely, 
the  fact  that  the  trade  has  been  carried  on 
in  bis  behalf,— L  e.  that  he  stood  in  relation 


of  principal  towards  the  persons  actio 
tensibly  as  the  traders  by  whom  the  U 
ties  have  been  incurred  and  under  v 
management  the  profits  have  been  m 
In  the  subsequent  case  of  Mollwo  v.  Cot 
Wards,  in  the  house  of  loras,  Sir  Mont 
Smith  says:  "The  Judgment  in  Cox  v.  : 
man  had  certainly  the  effect  of  disso 
the  rule  of  law  which  had  been  suppos 
exist,  and  laid  down  principles  of  de< 
on  which  the  determination  of  cases  ol 
kind  is  made  to  depend,  not  on  arbi 
presumptions  of  law,  but  on  the  real 
tracts  and  relations  of  the  parties.  I 
pears  to  be  now  established  that,  althoi 
right  to  participate  in  the  profits  of  tra 
&  strong  test  of  partnership,  and  that 
may  be  cases  where,  from  such  perce 
alone,  it  may,  as  a  presumption  not  of 
but  of  fact,  be  inferred,  yet  that  wh 
that  relation  does  or  does  nut  exist  mui 
pend  on  the  real  intention  and  contra 
the  parties."  And  in  the  still  later  ca 
Badeley  v.  Bank,  38  Ch.  Dtv.  239,  de 
In  1888,  Cotton,  L.  J.,  after  stating  tba 
rule  laid  down  In  Waugh  v.  Carver  tbi 
participation  in  the  profits  of  a  business 
of  Itself,  by  operation  of  law,  constlt 
partnership,  cannot  now  be  considered 
law,  says:  "I  take  It  the  law  is  this 
participation  in  profits  is  not  now  concl 
evidence  of  the  existence  of  a  partne 
but  it  1b  one  of  the  circumstances, — i 
very  strong  one,  which  are  to  be  takei 
consideration  for  the  purpose  of  t 
whether  or  not  a  partnership  exists, — t 
to  say,  whether  there  was  a  joint  bus 
or,  putting  it  in  another  way,  whethe 
parties  were  carrying  on  the  buslne 
principals  and  as  agents  for  each  < 
whether  it  is  a  joint  business,  or  the 
ness  of  one  only."  We  take  It,  then, 
well  settled  that  a  partnership  is  a  coi 
of  some  kind  Involving  mutual  conse 
the  parties,  and  when  such  a  contract 
tered  into  between  two  or  more  peraoi 
the  purpose  of  carrying  on  a  trade  or 
ness,  with  the  right  to  participate  ii 
profits  of  such  trade  or  business,  then 
a  contract  constitutes  a  partnership,  v 
there  be  other  facts  and  circumstances  i 
show  that  some  other  relation  existed, 
if  there  be  a  partnership  in  fact,  the: 
public  has  the  right  to  assume  that 
partner  has  authority  from  his  cop* 
to  bind  the  whole  firm  In  contracts  mat 
cording  to  the  ordinary  usages  of 
And  this  principle  applies  not  only  tc 
sons  acting  openly  and  avowedly  as 
ners,  but  also  to  others,  who,  though  i 
acting,  are  by  a  private  agreement  « 
rangement  partners  with  those  who  a 
ostensibly  to  the  world  as  persons  cai 
on  the  business.  Without  extending 
opinion  by  special  reference  to  the  cai 
is  sufficient  to  say  that  the  current  dec 
in  this  country  are  in  full  accord  wit 
principles  laid  down  in  the  English  ca 
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which  we  have  referred.  The  American 
cases  are  fully  considered  and  reviewed  by 
Mr.  Bates  in  his  carefully  considered  book 
on  Partnership.  And,  before  leaving  this 
part  of  the  case,  we  deem  it  proper  to  say 
a  word  about  Rowland  v.  Long,  45  Md.  439, 
referred  to  In  the  argument.  The  court  was 
dealing  with  that  case  as  it  was  presented 
by  the  record,  and  there  Is  nothing  said  in 
(he  decision,  when  read  in  connection  with 
the  facts,  which  conflicts  In  any  manner 
with  the  rule  laid  down  in 'Cox  v.  Hickman. 
What  we  decided  in  Rowland  v.  Long  was 
this:  that  where  two  or  more  persons  agree 
to  carry  on  a  trade  or  business  for  their 
mutual  benefit,  one  to  furnish  the  money 
necessary  to  carry  on  the  business  and  the 
other  to  perform  certain  labor  or  tender  cer- 
tain services,  and  each  to  share  the  profits 
from  the  business,  these  facts  In  themselves 
constituted  a  partnership,  there  being  no  oth- 
er facts  in  that  case  to  rebut  the  presump- 
tion arising  from  a  participation  in  the  prof- 
its of  the  trade  or  business,  or  to  show  that 
any  other  relation  existed  between  the  par- 
ties. 

Tested  by  these  principles,  we  come  to  the 
question  whether  the  articles  of  agreement 
between  Von  Hafften  and  Galley,  trading  as 
the  Sanitary  Milk  Company,  and  the  defend- 
ant made  the  latter  a  partner  In  the  com- 
pany. Now,  what  are  the  terms  of  this 
agreement?  In  the  first  place,  it  is  not  an 
agreement  inter  partes,  but  an  agreement 
between  Yon  Hafften  and  Galley,  trading 
under  the  style  of  the  Sanitary  Milk  Com- 
pany, of  the  first  part,  and  the  defendants 
•>f  the  second  part.  And  then  it  recites 
'that  whereas,  the  parties  of  the  first  part 
are  desirous  of  securing  additional  capital 
for  the  purpose  of  carrying  on  the  said  busi- 
ness, and  the  party  of  the  second  part  is 
willing  to  contribute  the  amount  so  desired, 
namely,  two  thousand  dollars,  upon  the  fol- 
lowing terms  and  conditions."  Then  follow 
these  terms  and  conditions,  namely:  Yon 
Hafften  is  to  be  the  general  manager  of  the 
business,  and  for  his  services  as  such  he  is 
to  be  paid  fifteen  dollars  per  week;  and 
rben,  after  the  payment  of  all  expenses  In 
conducting  the  business  of  the  company, 
The  parties  of  the  first  part"  agree  "to  pay 
to  the  party  of  the  second  part,  for  the  use 
of  the  said  two  thousand  dollars,  an  amount 
ciiia  1  to  one-third  of  the  net  profits  arising 
out  of  the  business."  There  is  no  reference 
whatever  as  to  a  partnership.  Von  Hafften 
and  Galley,  who  had  been  engaged  in  the 
business  of  selling  milk,  needed  additional 
means  to  carry  on  the  business;  and  the  de- 
fendant, Benton,  agrees  to  furnish  them  $2,- 
WjO,  in  consideration  of  which  be  is  not  en- 
titled to  share  in  the  profits,  qua  profits,  but 
to  be  paid  "for  the  use"  of  the  money  ad- 
vanced by  him  "an  amount,"  says  the  agree- 
ment, "equal  to  one-third  of  the  net  profits." 
And  then  it  provides  that  this  contract  is  to 
remain   in  force  for  one  year  from   even 


date,  and  at  the  expiration  of  said  year  the 
said  parties  of  the  first  part  will  pay  unto 
the  party  of  the  second  part  his  $2,000,  and 
his  share  of  profits  as  stated;  thereby  cre- 
ating a  personal  liability  on  the  part  of  Von 
Hafften  and  Galley  to  pay  to  the  defendant 
at  the  end  of  one  year  the  entire  amount 
advanced  by  him  to  them,  and  also  to  pay 
an  amount  equal  to  one-third  of  the  net 
profits  of  the  business  for  the  year.  Now,  it 
may  be  true  that  a  participation  in  tbe 
profits  of  a  business,  standing  alone,  would, 
unless  explained,  lead  to  the  conclusion  that 
the  business  was  carried  on  for  the  mutual 
benefit  and  the  joint  authority  of  all  the 
parties  participating  in  such  profits.  But 
when  the  participation  In  profits  arises  from 
a  particular  clause  in  an  agreement  between 
the  parties,  before  you  can  justly  say  that 
such  participation  Is  prima  facie  evidence 
of  a  partnership  it  will  be  necessary  to  look 
not  only  to  that  clause,  but  all  other  clauses 
in  the  contract,  and  then  determine  whether 
the  contract,  taken  as  a  whole,  justifies  the 
conclusion  that  there  Is  a  partnership;  that 
Is,  whether  there  is  a  joint  business  carried 
on  in  behalf  of  all  the  parties,  or  whether 
the  transaction  is  one  of  loan  between  debt- 
or and  creditor,  the  loan  or  interest  on  the 
loan  to  be  paid  by  an  amount  equal  to  a 
certain  share  in  the  profits.  And,  looking  to 
this  agreement  as  a  whole,  it  cannot,  it 
seems  to  us,  ba  considered  as  a  contract  of 
partnership,  to  be  carried  on  jointly  for  the 
benefit  of  all  the  parties  to  the  agreement; 
that  Is,  a  business  in  which  all  the  parties 
are  principals,  with  authority  to  bind  each 
other  by  obligations  entered  into  according 
to  the  ordinary  usages  of  trade.  On  the  con- 
trary, by  every  fair  rule  of  construction  It 
is  an  agreement  by  which  the  defendant 
was  to  loan  to  the  company  $2,000  addi- 
tional, and  to  be  paid  for  the  use  of  the 
money  an  amount  equal  to  a  certain  propor- 
tion of  the  net  profits. 

It  may  not  be  amiss  to  add  what  was  sc 
well  Bald  In  Mollwo  v.  Court  of  Wards:  "If 
cases  should  occur  where  any  persons,  under 
the  guise  of  such  an  arrangement,— that  Is, 
the  guise  of  an  arrangement  as  creditor  and 
debtor,— are  really  trading  as  principals,  and 
putting  forward  as  ostensible  traders  others 
who  are  really  their  agents,  they  must  not 
hope  by  such  devices  to  escape  liability, 
for  the  law  In  cases  of  this  kind  will  look 
at  the  body  and  substance  of  the  arrange- 
ment, and  fasten  responsibility  on  the  par- 
ties according  to  their  true  and  real  charac- 
ter." "It  Is  a  question,"  says  Sir  George 
Jessel,  "of  substance,  and  not  of  mere  form." 
Pooley  v.  Driver,  5  Ch.  Dlv.  458.  Outside  of 
this  agreement,  there  is  no  evidence  what- 
ever to  charge  the  defendant  as  partner. 
He  did,  it  is  true,  now  and  then  examine  the 
books  of  the  company,  and  gave  his  views 
as  to  the  manner  In  which  the  business 
ought  to  be  conducted,  and  in  conversations 
with  Yon  Hafften  and  Galley,  the  members 
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of  the  firm,  spoke  of  the  business  as  "our 
business,"  and,  when  the  company  got  into 
difficulties,  he  refused  to  advance  any  more 
money,  preferring,  as  he  said,  to  bear  his 
share  of  the  losses,  rather  than  put  more 
money  In  the  concern.  All  these  acts  were 
consistent  with  his  relation  as  a  creditor  of 
the  company,  for  upon  the  successful  man- 
agement of  the  company  depended  the  pay- 
ment by  It  of  the  $2,000  loaned,  and  the  pay- 
ment of  part  of  the  net  profits  for  the  use 
of  the  money.  The  defendant  was  a  druggist 
living  and  doing  business  ia  another  part  of 
the  city.  There  is  not  a  particle  of  evidence 
to  show  that  he  ever  held  himself  out  to 
the  public  as  a  partner,  or  was  in  any 
sense  an  ostensible  partner.  And  the  court 
committed  no  error  in  instructing  the  jury 
that  there  was  no  evidence  legally  sufficient 
to  show  that  the  defendant  was  a  partner, 
and  in  refusing  to  grant  the  several  prayers 
offered  by  the  plaintiff. 

The  evidence  offered  in  the  first  exception 
was  beyond  all  question  Inadmissible. 
There  was  no  evidence,  as  we  have  said,  to 
show  that  the  defendant  ever  held  himself 
out  as  a  partner,  and,  In  the  absence  of  such 
evidence,  the  question  whether  he  was  In 
fact  a  partner  depended  upon  the  written 
agreement  between  the  parties.  The  ad- 
missions and  declarations  of  Yon  Hafften, 
one  of  the  parties  to  the  agreement,  were 
not,  therefore,  admissible  to  prove  that  the 
defendant  was  a  partner.  Judgment  af- 
firmed. 


DEFORD  v.  MAOWATTY. 


(Court  of  Appeals  of  Maryland. 
1895.) 


Dec.  11, 


Reoeitkr'8  Sals— Confirmation. 

1.  The  ratification  of  a  sale  by  a  receiver, 
under  order  of  court,  of  the  plant  and  good  will 
of  a  company  for  manufacturing  a  patented 
belting,  is  properly  denied  where  the  receiver 
failed  to  give  any  notice  as  to  the  rights  to  be 
Required  by  the  purchaser  in  the  patent,  and 
failed  to  give  two  intending  purchasers  informa- 
tion as  to  the  amount  of  business  done  by  him 
while  the  plant  was  under  his  management, 
whereby  a  sale  was  made  to  relations  of  the  re- 
ceiver for  much  less  than  its  value. 

2.  A  receiver  should  not  be  directed  to  sell 
at  auction  the  debts  due  the  company,  amount- 
ing to  over  $35,000,  and  doe  from  debtors  all 
over  the  country,  but  should  be  directed  to  col- 
lect the  same. 

Appeal  from  circuit  court  of  Baltimore 
city. 

Action  by  Maurice  Gandy  against  John 
Macwatty  for  the  dissolution  of  a  partner- 
ship. From  an  order  refusing  to  ratify  a 
sale  by  the  receiver  appointed  in  the  action, 
the  purchaser,  Benjamin  F.  Deford,  appeals. 
Affirmed. 

Argued  before  ROBINSON,  C.  J.,  and 
BRYAN,  McSHERItY,  FOWLER,  ROB- 
ERTS, and  BOYD,  JJ, '     '  ' 


J.  N.  Steele,  John  E.  Semmes,  and  Fra 
K.  Carey,  for  appellant.  Bernard  Carte 
Sons  and  E.  C.  Carrlngton,  for  appellee. 

ROBINSON,  C.  J.  The  court  below 
perfectly  right,  we  think,  in  refusLnt 
ratify  the  sale  made  by  the  receiver  In 
case.  Courts,  for  obvious  reasons,  alv 
Interfere  reluctantly  with  sales  of  this  I 
or  with  judicial  sales  of  any  kind.  Aj 
sale  made  in  strict  conformity  with 
terms  prescribed  by  the  order  or  decre 
the  court  will  not,  as  a  general  rule,  be 
i  aside,  unless  it  plainly  appears  that 
property  was  sold  for  an  Inadequate  p 
or  unless  there  has  been  a  mistake  or 
prise  of  some  kind,  or  an  omission  of  < 
or  misconduct  on  the  part  of  the  recei 
or  fraud  on  the  part  of  the  purchaser, 
mistake  or  surprise  or  omission  of  dut; 
misconduct  or  fraud,  such  as  will  jui 
the  interference  of  the  court  in  the  co 
matlon  of  the  sale,  will  depend  upon 
facts  and  circumstances  of  each  partlc 
case.  In  dealing  with  all  such  questi 
it  must  be  borne  in  mind  that  sales  of 
kind  are  made  by  the  court,  through  th< 
ceiver,  as  Its  agent  and  made  in  behal 
the  interests  of  all  parties  concerned, 
in  some  cases  It  Is  out  of  the  question,  in 
very  nature  of  things,  for  the  court  it 
to  know  In  advance  the  terms  and  cc 
tlons  best  calculated  to  put  the  prop 
most  advantageously  before  the  publk 
the  end  that  it  may  Bell  for  its  fair  ma 
value;  and  In  such  cases  the  court  i 
rely,  In  a  measure,  upon  its  officer,  the 
ceiver  having  charge  of  the  property,  foi 
vice  and  information.  And  if  the  court  s 
be  fully  satisfied  that  the  terms  of  sale 
scribed  by  the  order  or  decree  are  of  i 
a  character  as  not  to  put  the  property  f  j 
on  the  market,  and  In  consequence  the 
it  has  sold  for  a  depreciated  price,  the: 
affecting  Injuriously  the  interests  of  all 
ties  concerned,  the  court  should  not  hesi 
to  set  aside  the  sale,  and  order  a  resal 
better  and  more  favorable  terms.  The 
chaser,  in  such  a  case,  has  no  just  groun 
complaint,  .because  he  knows  that  he 
quires  no  title  In  the  property  until  the 
has  been  ratified;  and  it  is  better— far 
ter— that  he  should  lose  the  benefits  < 
gopd  bargain,  than  that  the  parties  in 
terest  should  suffer  loss  by  reason  of  the 
provident,  and,  it  may  be,  unfair,  term 
which  the  property  was  sold.  Objection 
the  terms  of  sale,  It  may  be  sold,  ougb 
be  made  by  the  parties  in  interest  be 
the  property  is  sold;  but  in  some  case 
may  not  be  an  easy  matter  to  determin 
advance  how  far,  and  to  what  extent, 
terms  prescribed  may  affect  the  sale  of 
property.  The  mere  failure  to  make  i 
objections  would  not,  In  itself,  be  a  s 
cient  reason  why  the  court  should  ratify 
sale,  when  it  plainly  appears  that  the 
was  not  fairly  and  properly  made. 
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With  them  general  principles  to  guide  as, 
we  come  to  the  facts  and  circumstances  un- 
ler  which  this  sale  was  made.  Maurice 
dandy,  a  subject  of  Great  Britain,  was  the 
patentee  of  a  process  for  manufacturing  a 
machine  belting  made  of  cotton  duck,  for 
which  he  claimed  merits  superior  to  leather, 
rubber,  and  other  belting  used  for  mechan- 
ical purposes.  In  1883  he  formed  a  partner- 
ship with  John  Macwatty  and  John  H.  Phil- 
lips for  the  purpose  of  manufacturing  this 
belting  according  to  his  patented  process  in 
the  city  of  Baltimore.  This  partnership 
having  dissolved,  Gaudy  and  Macwatty  on 
:he  18th  May,  1885,  formed  a  new  part- 
nership for  the  manufacture  of  the  same 
siting,  under  the  name  of  the  Gaudy  Belt- 
dr  Company.  The  articles  of  copartnership 
provided  for  the  payment  to  Gandy  of  a  roy- 
ilty  of  5  per  cent,  on  the  gross  sales  of  each 
rear,  and  in  consideration  of  that  royalty 
:he  Gandy  Belting  Company  was  to  have 
:he  sole  right  to  the  use  of  the  Gandy  pat- 
ents in  the  manufacture  of  the  belting.  In 
ess  than  a  year  after  the  articles  were 
ilgned,  upon  a  bill  filed  for  the  dissolution 
md  winding  up  of  the  affairs  of  the  partner- 
ihip,  Mr.  Richard  Cromwell  was  appointed 
•eceiver  of  the  assets  and  property  of  the 
Jandy  Belting  Company.  He  was  at  the 
:lme  of  his  appointment,  and  Is  now,  the 
president  of  the  Mt.  Vernon  Manufacturing 
Company,  to  which  company  the  Gandy 
Company  was  indebted  in  a  sum  exceeding 
50,000,  for  cotton  duck  supplied  to  it,  and 
ivhlch  was  used  in  the  manufacture  of  the 
atent  belting.  The  business  of  the  Gandy 
Company  was  carried  on,  and  the  belting 
nanufactured  and  sold,  by  the  receiver, 
'rem  the  time  of  his  appointment,  In  Febru- 
iry.  1886,  till  July,  1894,— a  period  of  more 
lian  eight  years,— when  he  reported  to  the 
wirt  that  the  business,  since  his  appolnt- 
nent,  had  been  re-established  and  put  on 
t  good  basis,  and  that  tbe  property  was 
hen  In  as  favorable  condition  for  sale  as  It 
•ould  be  expected  to  be  while  in  the  hands 
if  a  receiver,  and  suggested  that  it  be  sold 
is  an  entirety.  Thereupon,  on  the  same  day 
he  report  was  filed,  an  order  was  passed  by 
he  court,  adopting  the  precise  terms  sug- 
gested by  the  receiver;  directing  him  to  sell 
it  public  auction  all  the  assets  of  the  Gan- 
ly  Belting  Company  (exclusive  of  cash  on 
mud),  including  the  good  will  of  the  com- 
pany, and  all  machines,  machinery,  and 
'battels  belonging  to  the  partnership,  to- 
gether with  all  manufactured  goods  in  the 
lands  of  tbe  receiver  or  agents,  and  all  raw 
nateriala,  and  all  debts  payable  to  the  corn- 
any  or  to  tbe  receiver,  and  all  other  prop- 
erty, as  tbe  same  should  exist  at  the  time  of 
he  ratification  of  tbe  Bale. 

In  pursuance  of  this  order,  the  receiver  sold 
be  assets  and  property  of  the  Gandy  Belting 
Company,  as  an  entirety,  at  public  auction, — 
be  advertisement  following  tbe  terms  of  the 
irder,— to  Benjamin  Deford,  for  900,000.     To 


tbe  ratification  of  the  sale  thus  made,  a  num- 
ber of  exceptions  have  been  filed  by  parties- 
l  In  interest,  some  of  which  it  is  quite  unnec- 
j  essary  to  consider.  One  of  the  main,  and. 
I  In  our  judgment,  fatal,  objections  to  the  rati- 
|  flcation  of  the  sale,  Is  the  fact  that  neither  in 
the  order  prescribing  the  terms  of  sale,  nor 
In  the  advertisement,  nor  In  any  other  way, 
was  any  information  given  to  the  public  aa- 
to  the  right  of  the  purchaser  to  use  the  Gan- 
dy patents  in  the  manufacture  of  the  belting, 
and  upon  the  use  of  which  tbe  successful 
manufacture  of  the  belt  absolutely  depended. 
To  no  one  was  this  better  known  than  to  the 
!  receiver  himself.  He  had,  during  the  entire- 
j  eight  years  of  his  receivership,  used  the  Gan- 
dy patents  in  the  manufacture  of  the  machine 
belting;  and  while  bo  using  them  a  bill  was- 
filed  in  the  United  States  circuit  court  lu 
Maryland,  by  the  Gandy  Belting  Company, 
Limited,  of  England  (the  then  owner  of  the- 
patents),  against  him  as  receiver,  to  recover 
royalty  claimed  to  be  due  by  him  for  the  use- 
of  the  patents,  and  to  prevent  the  further  use 
by  him  of  said  patents.  Pending  this  suit  the- 
Mt  Vernon  Company  purchased  the  Gandy 
patents  of  the  English  company,  paying 
therefor  $15,000,  and  the  receiver  still  con- 
tinued to  use  them  In  the  manufacture  of  the- 
beltlng.  They  were  purchased  by  the  Mt. 
Vernon  Company,  he  says  In  his  testimony, 
in  order  that  he  might,  as  receiver,  "continue 
the  business,"  and  which  "otherwise  might 
have  been  closed  up  at  any  moment."  He 
knew  then,  it  is  clear,  that  the  use  of  these- 
patents  by  the  purchaser  was  essential  to  tbe- 
successful  manufacture  of  the  belting.  In 
bis  answer  to  the  bill  filed  by  tbe  Gandy 
Belting  Company  of  England  against  him  as- 
recelver,  he  claimed  that  the  right  to  use  the 
Gandy  patents  was  part  of  tbe  assets  of  the 
Gandy  Company,  and  Subject  to  the  claims  of 
creditors,  and  would  be  a  subject  of  sale  In 
connection  with  the  good  will  of  said  busi- 
ness, and  that  it  was  out  of  the  power  or 
Gandy  or  his  assignees  to  deprive  said  cred- 
itors of  their  equity.  And  further  he  says  he 
is  advised  that  the  right  to  use  said  patents 
will  also  accompany  the  factory  and  good 
will  of  the  Gandy  Company  into  the  hands  of 
any  purchaser  to  whom  they  may  be  sold  for 
tbe  payment  of  tbe  debts  of  said  partner- 
ship. And,  even  if  the  said  patent  rights- 
should  not  wholly  and  exclusively  inure  to- 
the  benefit  of  such  purchaser,  the  right  at 
least  to  use  the  very  patented  machines  put 
into  the  partnership  by  Gandy,  and  thus  con- 
stituting part  of  its  assets,  must  go  with  said* 
machines,  whenever  sold  and  disposed  of  In 
the  winding  up  of  the  partnership.  And 
then,  In  his  answer  to  the  exception  filed  by 
Macwatty  to  tbe  ratification  of  the  sale  on 
the  ground  of  Inadequacy  of  price,  because  no 
information  was  gfven  to  the  public  as  to  the 
right  of  the  purchaser  to  use  the  patents,  he 
says,  with  regard  to  the  patents,  "it  would 
seem  sufficient  to  say  that  the  court,  in  dis- 
posing of  the  partnership  assets,  can  only  dis-        * 
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pose  of  what  Is  contained  In  these  assets. 
But  the  facts  and  circumstances  of  the  case 
made  it  wholly  unnecessary  to  make  any  pro- 
visions as  to  the  patent  rights."  The  prin- 
ciples of  equity  applicable  under  such  cir- 
cumstances show,  as  the  receiver  is  advised, 
that  the  order  of  sale  not  only  went  to  the  ut- 
most extent  of  the  Jurisdiction  of  the  court, 
but  provided  for  an  advantageous  disposition 
of  the  partnership  property.  What  were  the 
facts  and  circumstances  that  made  It  wholly 
unnecessary  to  make  any  provision  In  the  or- 
der of  sale  as  to  the  right  of  the  purchaser  to 
use  the  patents?  He  knew  the  good  will  and 
business  of  the  Gandy  Company  were  utterly 
valueless  unless  the  patents  could  be  used  in 
the  manufacture  of  the  belting;  for  he  says 
they  were  purchased  by  the  Mt.  Vernon  Com- 
pany to  enable  him,  as  receiver,  to  continue 
the  business,  and  that  without  their  use  the 
business  might  be  closed  at  any  moment 
And  It  Is  equally  clear  from  the  answers  filed 
by  him  as  receiver  that  he  was  uncertain 
what  rights  would  pass  to  a  purchaser  of  the 
good  will  of  the  business,  and  what  would 
pass  with  the  factory  and  good  will.  In  one 
answer  he  says  the  right  to  use  the  patents 
will  go  with  the  good  will  of  the  business, 
whether  carried  on  at  the  old  factory  or  not, 
and  then  he  says  "the  only  right  which  the 
purchaser  would  get  would  be  the  right  to 

use  the  very  machines  now  In  the  ."* 

Under  these  circumstances,  we  entirely  agree 
with  the  counsel  for  the  appellee  that  it  was 
vitally  necessary  for  a  purchaser  to  know 
whether  he  would  be  entitled  to  the  use  of 
the  patents,  and,  If  so,  on  what  terms,  and 
whether  this  right  was  to  be  exclusive  of  a 
similar  right  in  any  one  else.  And  we  agree, 
too,  that  it  was  the  clear  duty  of  the  receiv- 
er, In  view  of  the  uncertainty  which  he  knew 
existed  in  regard  to  this  right  to  use  the  pat- 
ents, as  shown  by  his  testimony  and  answers, 
to  have  applied  to  the  court  by  which  he  was 
appointed  for  an  order  ascertaining  definitely 
just  what  rights  the  purchaser  would  acquire 
to  the  use  of  the  Gandy  patents.  And  we 
cannot  believe  that  the  court,  if  this  matter 
liad  been  properly  brought  to  its  attention, 
would  have  passed  an  order  of  sale  without 
making  a  provision  of  some  kind  in  regard  to 
the  rights  of  a  purchaser  under  the  sale.  We 
agree,  too,  that  the  proper  time  at  which  this 
matter  should  have  been  settled  was  before 
the  order  of  sale  was  passed,  but  the  failure 
to  have  these  rights  ascertained  at  that  time 
is  no  reason  why  a  party  In  interest  may  not 
avail  himself  of  the  objection  when  the  sale 
comes  before  the  court  for  ratification. 

The  failure  to  have  the  rights  of  the  pur- 
chaser thus  definitely  ascertained  affected 
most  Injuriously,  as  the  proof  shows,  the  sale 
of  the  plant  and  good  will  of  the  business. 
As  offered  for  sale  by  the*  receiver,  without 
any  guaranty  that  the  purchaser  would  have 
the  right  to  use  the  patents.    Mr.   Phillips, 


tAn  omission  in  the  original. 


who  was  himself  a  manufacturer  of  the 
chine  belting,  says  the  plant  and  machl 
were  worth  nothing  more  than  so  much 
Iron,  and  that  he  would  not  himself, 
would  he  have  advised  any  one  else  to.  1 
bid  any  more  for  It.  And  yet  neither  in 
report  of  the  receiver,  suggesting  the  term 
which  the  entire  assets  and  property  of 
Gandy  Company  should  be  sold,  nor  In  tb 
der  of  sale  prescribing  the  terms  and  c< 
tlons  of  the  sale,  nor  In  the  advertiser! 
nor  In  any  other  manner,  was  anything 
about  the  right  of  a  purchaser  to  the  us 
the  patents,  and  without  which,  the  reo 
in  his  testimony  says,  the  business  could 
be  carried  for  a  day. 

But  this  is  not  the  only  objection  on  w 
the  exceptants  rely  against  the  confirm* 
of  the  sale.  Here  was  a  sale  of  the  plant 
good  will  of  a  business  paylug  annually  t 
profit  of  over  $10,000,  the  cost  value  of 
plant  amounting  to  $36,458.48,  together 
the  stock  of  merchandise  in  the  posset 
of  the  receiver  and  in  the  hands  of  agent 
the  value  of  over  $50,000,  and  of  bills  re 
able  and  debts  due  the  company  aggrega 
nearly  $35,000.  And  the  proof  shows  tna 
sides  paying  commissions  of  over  $5,000 
nually  to  the  receiver,  and  $2,500  a  year 
manager  and  all  other  expenses,  there 
accumulated  In  the  hands  of  the  rece 
during  the  .eight  years  of  his  managemei 
cash  surplus  of  $50,000.  And  yet  neltbe 
the  advertisement  nor  otherwise  was  an] 
formation  given  by  the  receiver  as  to 
character  and  value  of  the  property  tc 
sold,  nor  of  the  extent  of  the  business, 
good  will  of  which  was  part  of  the  asset 
the  company.  If  the  competition  was  t< 
invited,  and  the  property  brought  to  the  1 
mer  under  the  most  favorable  terms,  ' 
such  information  was  absolutely  necessai 
enable  bidders  to  form  some  judgment  a 
the  value  of  the  entire  property.  And 
cordingly  the  Providence  Belting  Comp 
In  its  first  letter,  dated  29th  August,  3 
requests  the  receiver  to  furnish  partici 
as  to  the  estimated  value  of  the  property, 
debts  on  same,  if  any,  and  then  asks 
pertinent  question,  "What  does  the  proj 
for  sale  consist  of?"  And  In  reply,  instei 
furnishing  the  information,  and  answe 
directly  the  inquiry,  the  receiver  coni 
himself  with  saying  "that  the  particular 
the  sale  of  this  business  are  really  conta 
in  the  advertisement"  and  then  says:  ' 
entire  property  of  this  company,  as  it 
stand  on  date  as  advertised,  with  the  ei 
tion  of  cash  on  hand,  will  be  offered  for 
Just  what  this  will  aggregate  in  amount 
at  the  moment,  Impossible  for  us  to  saj 
our  books  will  not  be  closed  officially 
about  the  time  of  sale."  And  in  a  seconc 
ter,  by  the  same  company,  It  asks  the  pe- 
er as  to  the  amount  of  Bales,  expenses, 
net  profits  for  the  past  year.  Now,  what 
the  reply?  The  receiver  says  he  has  " 
er  been  required  by  the  court  to  make  a  8 
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ment  showing  the  profit  and  loss  of  the  busi- 
ness, and  he  is  not  in  a  position  at  the  mo- 
ment to  render  officially  a  public  statement 
such  as  you  request"  Then,  again,  Mr. 
Walker,  who  came  all  the  way  from  Chicago 
for  the  purpose  of  getting  information  as  to 
the  assets  and  property  of  the  Gandy  Com- 
pany, writes  on  his  return  home,  October 
1st,  saying:  "What  we  desire  to  know  Is  the 
exact  amount  of  the  assets,  including  plant, 
machinery,  outstanding  accounts,  and  all  oth- 
er assets  that  will  be  sold  at  the  receiver's 
sale,  as  also  the  amount  of  net  sales  per  an- 
num for  the  last  two  years,  and  the  amount 
of  profit  from  the  business  during  that  time." 
Now,  the  proof  shows  that  the  receiver  had 
at  his  command  all  the  information  necessary 
to  have  answered  these  Inquiries  satisfacto- 
rily. While  withholding  the  information 
from  the  Providence  Belting  Company  and 
Mr.  Walker,  he  furnishes,  by  his  letter  of 
September  13th,  this  information  to  the  Can- 
dy Belting  Company,  Limited,  of  England. 
To  this  company  he  says  the  profits  for  the 
past  six  years  have  averaged  $10,000  per 
annum;  "the  books  will  show  more  profit" 
With  this  knowledge  on  his  part  88  to  the 
annual  profits,  he  declines  to  give  this  infor- 
mation In  response  to  direct  inquiries  from 
the  Providence  Belting  Company  and  also 
from  Mr.  Walker.  Now,  what  was  the  result 
of  this  failure  on  the  part  of  the  receiver  to 
furnish  the  Information  thus  requested  as  to 
the  character  and  value  of  the  property  which 
he  had  advertised  for  sale, — information 
which  any  prudent  owner  would  have  been 
only  too  glad  to  have  given  in  regard  to  his 
own  property?  The  proof  shows  that  the  only 
two  bidders  for  this  valuable  property,  pay- 
ing more  than  $10,000  a  year  clear  profits, 
were  the  Mt  Vernon  Company  and  Benjamin 
Deford,  the  latter  becoming  the  purchaser. 
And  it  further  appears  that  besides  Mr.  De- 
ford,  the  ostensible  purchaser,  the  other  par- 
lies interested  in  the  purchase  were  Mr.  Ken- 
nedy Cromwell,  a  son  of  the  receiver,  and  the 
manager  of  the  Mt.  Vernon  Company,  of 
which  his  father  was  the  president  and  the 
Boone  heirs  nephews  and  nieces  by  marriage 
of  the  receiver,  all  of  whom  ore  stockholders 
in  the  Mt  Vernon  Company,  and  one  of  them, 
Mr.  Kennedy  Boone,  being  also  a  director. 
But  It  Is  unnecessary  to  further  consider  the 
exceptions  relied  on  against  the  ratification  of 
this  sale.  The  counsel  for  the  exceptants  has 
made  oat  quite  an  elaborate  statement  for  the 
purpose  of  showing  that  the  property  sold 
for  an  Inadequate  price.  That  it  sold  far 
below  its  market  value,  and  that  this  de- 
preciated price  was  caused  by  the  failure  on 
the  part  of  the  receiver  to  put  it  fairly  and  ad- 
vantageously on  the  market,  there  cannot  be 
any  question.  We  do  not,  however,  rest  our 
judgment  on  mere  inadequacy  of  price,  but 
on  the  ground  that  there  has  been  a  plain 
omission,  misconception,  or  neglect  of  duty— 
•all  it  what  you  please — on  the  part  of  the  re- 
ceiver in  the  sale  of  this  property,  and  in 


consequence  of  which  it  sold  far  below  its 
fair  value. 

We  deem  it  proper  to  add  that  we  cannot 
approve  of  so  much  of  the  order  of  the  court 
below  as  directed  the  receiver  to  sell  at  pub- 
lic auction  the  bills  payable,  and  all  other 
debts  due  the  company.  This  indebtedness 
amounted  to  over  $35,000,  scattered  all  over 
the  country,  and  no  bidder  could  form  even 
a  probable  estimate  as  to  the  value  of  these 
debts.  And,  besides,  the  purchaser  was  to 
get  only  such  debts  as  remained  uncollected 
by  the  receiver  at  the  time  of  the  ratification 
of  the  sale.  How  was  it  possible  for  any 
one  to  tell  what  amount  would  remain  uncol- 
lected at  some  uncertain  time  in  the  future. 
The  better  course  was  to  have  directed  the 
receiver  to  collect  the  outstanding  Indebted- 
ness, and  to  account  for  the  same  as  part  of 
the  assets  of  the  company.  Order  affirmed, 
with  costs. 


BOLTON  MINES  CO.  v.  STOKES  et  al. 
(Court  of  Appeals  of  Maryland.  Dec.  6,  1805.) 
Election  of  Remedies. 
On  the  insolvency  of  the  buyer,  the  fact 
that  the  seller  sues  out  a  writ  to  replevin  the 
goods  sold,  where  he  discontinues  the  proceed- 
ing without  trial,  and  pays  the  trustee  of  the 
insolvent  the  value  of  the  goods  replevied,  does 
not  estop  the  seller  from  claiming  from  the  in- 
solvent's estate  payment  for  such  goods. 

Appeal  from  circuit  court  of  Baltimore  dty. 

Appeal  by  the  Bolton  Mines  Company  from 
an  order  denying  the  claim  of  appellant 
against  the  trust  estate  of  the  Waring  Manu- 
facturing Company,  Francis  Stokea  and  Han- 
son H.  Haines,  trustees.    Reversed. 

Argued  before  ROBINSON,  C.  J.,  and  BRY- 
AN, BRISCOE,  ROBERTS,  FOWLER,  and 
McSHEBRY,  JJ. 

F.  C.  Slingluff  and  Wm.  T.  Donaldson,  for 
appellant.  Edgar  H.  Cans.  B.  H.  Hainan, 
and  Vernon  Cook,  for  appellees. 

McSHERRY,  J.  In  December,  1889,  the 
Bolton  Mines  Company  contracted  to  sell  to 
the  Waring  Manufacturing  Company  a  quan- 
tity of  fertilizers.  The  sale  was  made,  the 
goods  were  delivered,  and  the  purchaser  gave 
its  promissory  note  to  the  vendor  on  March 
15,  1800,  for  the  price  agreed  on,  payable  in 
four  months  after  its  date.  On  the  23d  day  of 
May,  1800,  before  the  maturity  of  this  note, 
the  Waring  Manufacturing  Company  execut- 
ed to  Hanson  H.  Haines  and  Francis  Stokes, 
trustees,  a  deed  of  trust  for  the  benefit  of  its 
creditors,  and  the  trustees  filed  their  bond  in 
Cecil  county  on  May  31,  and  In  Baltimore  city 
on  June  11,  1890.  On  June  9th  of  the  same 
year  the  Bolton  Mines  Company  sued  out  a 
writ  of  replevin,  and  under  It  the  sheriff  seized 
and  took  from  the  possession  of  the  trustees, 
and  turned  over  to  the  Bolton  Company,  the 
same  fertilizers  that  had  been  sold  by  It  to  the 
Waring  Company  under  the  contract  of  De- 
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oember,  1889;  and  five  days  afterwards  the 
Bolton  Company  tendered  to  the  trustees  the 
promissory  note  given  for  the  purchase  price, 
but  the  trustees  declined  to  receive  It  After 
the  Bolton  Mines  Company  got  possession  of 
the  fertilizers  under  the  writ  of  replevin,  It 
discontinued  or  dismissed  the  replevin  suit 
without  trial,  and  thereafter,  on  April  10, 
1891,  the  trustees  instituted  suit  in  the  supe- 
rior court  of  Baltimore  city  against  the  surety 
of  the  Bolton  Mines  Company  on  the  replev- 
in bond  which  had  been  given  by  it,  and  that 
suit  resulted  In  a  judgment  in  favor  of  the 
trustees  for  the  penalty  of  the  replevin  bond, 
to  be"  released  on  the  payment  of  the  sum  of 
$4,464.72,  the  value  of  the  replevied  fertilizers 
at  the  date  of  their  seizure  under  the  writ  of 
replevin,  together  with  interest  to  the  date  of 
the  verdict  Part  of  this  Judgment  has  been 
paid,  and  the  residue  is  to  await  the  result  of 
this  proceeding,  but  may  be  treated  as  actu- 
ally paid.  The  Bolton  Mines  Company  then 
filed  In  the  Waring  Company's  trust-estate 
proceeding  the  note  of  the  Waring  Company 
held  by  the  Bolton  Company;  and  when  the 
auditor  made  his  report,  distributing  the  cash 
assets  In  the  hands  of  the  trustees  among  the 
creditors  of  the  Waring  Company,  he  allowed 
to  the  Bolton  Mines  Company  its  ratable  share 
or  percentage  upon  the  note  of  March  15th.  To 
this  allowance  Haines  and  Stokes,  who  are 
creditors,  as  well  as  trustees,  filed  objections. 
The  ground  upon  which  these  trustees,  in  their 
character  as  creditors,  object  to  this  allowance 
is  that  the  Bolton  Mines  Company,  having,  by 
replevying  the  fertilizers  for  the  payment  of 
which  the  note  was  given,  disaffirmed  the  sale, 
and  having  treated  the  contract  of  purchase 
as  rescinded,  cannot  after  a  Judgment  has 
been  obtained  against  it  on  the  replevin  bond 
for  the  value  of  the  identical  articles  replev- 
ied, reaffirm  the  sale,  and  claim  to  participate 
in  a  distribution  of  the  proceeds  of  the  debt- 
or's assets.  The  court  below  so  decided,  and 
hence  this  appeal. 

Does  the  fact  then,  that  the  Bolton  Mines 
Company  sued  out  a  writ  of  replevin,  and 
seized  thereunder  the  same  fertilizers  which 
ft  had  previously  sold  to  the  Waring  Company, 
preclude  the  vendor,  the  Bolton  Company, 
from  asserting  a  claim  to  a  proportion  of  the 
creditor's  assets,  if  the  vendor  abandoned  the 
replevin  suit  without  trial,  and  then  paid  to 
the  vendee's  trustees  the  full  value  of  the  re- 
plevied articles?  This  is  the  single  question 
which  the  pending  appeal  presents.  ■ 

The  situation  is  a  peculiar  one.  The  Bol- 
ton Mines  Company  and  the  trustees  are  pre- 
cisely in  the  position  both  would  have  occu- 
pied had  not  the  replevin  been  sued  out;  for 
the  Bolton  Mines  Company  still  has  the  note 
of  the  vendee,  the  trustees  have  in  money 
the  value  of  the  fertilizers,  and  the  note  is 
unpaid.  This  being  so,  the  Bolton  Company 
asks  a  court  of  equity  to  allow  to  it  from  the 
assets  of  the  debtor— in  which  assets  are  in- 
cluded the  value  of  the  creditor's  fertilizers 
—a  percentage  equal  to  that  distributed  to 


the  debtor's  other  general  creditors;  but 
court,  by  Its  order,  refuses  this  request,  and 
eludes  the  Bolton  Company  from  partlclj 
lug  in  the  distribution  of  even  the  very  f  ui 
which  have  been  realized  from  the  IdentJ 
property  that  the  Bolton  Company  sold  i 
delivered  to  its  insolvent  debtor,  and 
which  the  vendor  has  received  no  paym 
whatever.  Can  that  order  be  maintain 
It  is  not  pretended  that  it  can  be  suppoi 
upon  any  other  theory  or  ground  than  t 
that  the  creditor,  having,  by  the  reple 
suit,  elected  to  treat  the  original  conti 
of  sale  as  rescinded,  cannot  afterwards 
sert  the  validity  of  that  same  contract,  i 
claim  to  be  paid  for  the  goods  furnished 
der  it;  that  having  two  alternative  re 
dies,  and  having  selected  one  of  them,  t 
having  failed  to  prosecute  It  to  a  final  ju 
ment  It  cannot  resort  to  the  other.  T 
abstractly  put  the  proposition  appears 
more  reasonable  and  just  than  when  li 
practically  applied.  The  actual  result  of 
application  to  the  facts  of  this  case  Is  1 
the  Bolton  Company  loses  the  full  value 
the  fertilizers  which  it  sold  to  the  Insob 
vendee,  and  is  besides  entirely  cut  out  fi 
sharing  In  the  vendee's  assets.  The  ven< 
the  Bolton  Company,  therefore  gets  noth 
and  the  other  creditors  get  the  value  of 
Bolton  Company's  fertilizers.  It  must 
an  exceedingly  rigid  and  stringent  rule 
law  that  will  constrain  a  court  of  equitj 
work  out  such  a  singular  and  Inequitable 
suit  Is  there  such  a  rule  as  that?  It  car 
be  denied  that  "tne  law  Is  adverse  to  mi 
plying  suits;  and,  if  a  party  has  a  ch 
between  two  actions  upon  the  same  demi 
and  he  selects  one,  which  is  decided  b 
competent  tribunal  either  for  or  against  1 
as  a  general  rule  he  will  not  be  pennittei 
resort  to  the  other."  Beali  v.  Pearre,  12 
566;  Walsh  v.  Canal  Co.,  59  Md.  427.  . 
so  in  Edes  v.  Garey,  46  Md.  24,  where  Cai 
was  both  executor  and  trustee  under  a  ^ 
and,  as  executor,  transferred  certain  fi: 
to  himself  as  trustee,  and  to  secure  tl 
funds  executed  a  deed  to  himself,  as  true 
conveying  certain  lots  in  Baltimore  city, 
failed  to  place  the  conveyance  on  rec 
After  his  death  a  creditors'  bill  was  filed, 
these  lots  were  sold.  The  parties  for  wl 
benefit  the  unrecorded  deed  was  execi 
claimed  the  proceeds  of  the  sales  of  the 
conveyed  thereby,  and  these  proceeds  v 
allowed  to  them.  They  afterwards  file 
bill  In  equity  against  the  sureties  on  Cars 
bond  as  executor,  but  this  court  held 
common  sense  and  common  justice  req 
that  having  claimed  and  having  received 
entire  proceeds  from  the  Bale  of  the  prop 
conveyed  by  the  unrecorded  deed  upon 
express  ground  that  it  was  executed  by 
son  to  secure  the  complainants  on  accoui 
the  money  belonging  to  them,  and  whlc! 
held  as  trustee  under  the  will,  they  sh 
not  be  permitted  to  deny  those  facts 
suit  brought  against  the  sureties  on  the 
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ministration  bond."  And  so  in  tbe  still  more 
recent  case  of  Fisher  v.  Boyce,  81  Md.  46, 
31  Atl.  707,  It  appeared  that  the  will  of 
James  Boyce  was  dnly  admitted  to  probate 
by  the  orphans'  court  of  Baltimore  county; 
that  thereupon  the  executors  filed  a  bill  In 
equity  against  all  the  parties  Interested  In 
the  estate  of  the  decedent,  asking  the  court 
to  construe  the  will,  and  to  assume  Jurisdic- 
tion over  the  administration  and  settlement 
of  the  entire  estate.  This  bill  was  answered 
by  all  parties  in  Interest,  Including  those  who 
subsequently  Bought  to  caveat  the  will.  In 
those  answers  the  defendants  (two  of  whom 
were  the  same  persons  who  afterwards  as- 
ailed  the  will  by  caveat)  unequivocally  ad- 
mitted the  due  execution,  publication,  and 
probate  of  the  will.  Later  on,  the  circuit 
court,  by  Its  decretal  order,  assumed  Jurisdic- 
tion of  the  whole  estate  and  of  Its  adminis- 
tration. Afterwards  one  of  the  defendants 
filed  a  petition  in  the  equity  case,  claiming 
that  she  was  entitled,  under  the  will,  to  cer- 
tain Income,  and  praying  an  allowance  under 
tbe  will  for  her  maintenance  pending  the  set- 
tlement of  the  estate.  This  petition  was  an- 
swered, and  both  petition  and  answer  were 
heard  upon  proof  adduced,  and  finally  the 
petition  was  dismissed  by  the  court.  Two 
years  later  two  of  the  defendants  in  the 
equity  proceeding  filed  in  the  orphans'  court 
a  caveat  to  a  part  of  the  will,  and  upon  ap- 
peal this  court  held  they  were  estopped  to 
question  its  validity.  They  had  taken  a 
beneficial  Interest  under  the  will,  whose  va- 
lidity they  formally  and  solemnly  asserted, 
and  they  were  thereafter  prohibited  from 
setting  up  any  adverse  right,  which.  If  suc- 
cessfully asserted,  would  have  defeated  the 
full  operation  of  the  Instrument.  And  bo  in 
Keedy  v.  Long,  71,  Md.  386,  18  Atl.  701,  it 
was  held  that,  where  a  person  bad  two  al- 
ternative remedies  open  to  bim,  and  proceed- 
ed upon  one  to  a  final  judgment,  he  would 
be  precluded  from  resorting  to  the  other  one 
afterwards.  And  to  the  same  effect  Is  Olm- 
stead  y.  Bach,  78  Md.  132,  27  Atl.  501.  It 
will  be  observed,  and  must  be  borne  In  mind, 
that  In  all  these,  and  similar,  cases,  it  was 
not  tbe  mere  institution  of  a  suit,  which  was 
abandoned  before  a  final  judgment  had  been 
reached,  that  operated  to  estop  tbe  prosecu- 
tion of  a  subsequent  suit  between  the  same 
parties,  and  founded  on  the  same  cause  of 
action,  but  that  it  was  the  selection  by  the 
plaintiff  of  one  of  two  remedies  that  were 
open  to  him,  and  a  decision  thereon  by  a 
competent  tribunal,  that  precluded  a  resort 
to  tbe  other  inconsistent  remedy.  Tbe  obvi- 
ous principle  which  underlies  this  class  of 
cases  must,  therefore,  be  that,  when  a  party 
has  deliberately  selected  his  form  of  action, 
and  has  pursued  It  to  a  final  Judgment,— 
and  whether  that  Judgment  be  for  or  against 
him  Is  wholly  Immaterial,— he  shall  not  be 
at  liberty  to  again  vex  the  same  defendant 
with  another  wait  in  a  different  form  of  ac- 
tion, for  the  identical  demand  Involved  in, 


and  passed  upon  by,  the  antecedent  litiga- 
tion. Where  the  remedies  are  alternative, 
and  not  cumulative,  his  choice  of  the  one, 
and  his  pursuit  of  it  to  a  final  Judgment,  will 
exclude  tbe  other  or  opposite  remedy,  and, 
having  thus  repudiated  the  latter,  he  cannot 
afterwards  Ignore  the  Judgment  actually  ren- 
dered, change  his  position,  and  adopt  the 
remedy  he  had  repudiated,  and  repudiate 
the  one  he  had  adopted.  Upon  the  plainest 
principles  of  public  policy,  he  would  be  ab- 
solutely estopped  to  do  this,  because  "a  man 
who  obtains  or  defeats  a  Judgment  by  plead- 
ing or  representing  an  act  in  one  aspect  will 
be  precluded  from  giving  It  a  different  and 
Inconsistent  character  in  a  subsequent  suit 
upon  the  same  subject."  McQueen's  Appeal, 
104  Pa.  St  585.  It  is  an  Inflexible  and  in- 
variable rule  that,  when  the  cause  of  action 
is  substantially  the  same,  and  is  or  might  be 
sustained  by  the  same  evidence,  no  change 
In  the  form  of  the  suit  or  of  the  pleadings 
shall  avail  to  withdraw  a  matter,  which  has 
once  been  Judicially  determined,  from  the  es- 
toppel of  the  adjudication.  Consequently,  a 
Judgment  In  one  suit  will  be  conclusive  in 
every  other  where  the  cause  of  action  is  sub- 
stantially identical,  notwithstanding  a  change 
In  the  form  in  which  the  action  is  brought 
But,  for  this  defense  to  be  availing,  there 
must  have  been  a  judgment  for  a  discontinu- 
ance of  the  suit,  before  judgment  will  create 
no  such  estoppel.  It  has  been  established, 
both  In  this  country  and  in  England,  that, 
whenever  an  act  is  done,  or  a  statement  is 
made,  by  a  party,  which  cannot  be  contra- 
vened or  controverted  without  fraud  on  his 
part,  and  injury  to  others,  whose  conduct  has 
been  influenced  by  the  act  or  admission,  the 
character  of  an  estoppel  will  attach  to  what 
would  otherwise  be  mere  matter  of  evidence, 
and  it  will  become  binding,  even  in  opposi- 
tion to  proof  of  a  contrary  nature.  But  It  is 
perfectly  obvious  that  the  case  at  bar  does 
not  belong  to  this  class  of  estoppels,  for  the 
change  In  the  character  of  the  claim  by  the 
appellant  has  resulted  In  no  fraud  or  injury. 
The  case  of  Farwell  v.  Myers,  59  Mich.  179, 
26  N.  W.  328,  and  the  case  of  Washburn  v. 
Insurance  Co.,  114  Mass.  175,  both  cited  by 
the  appellee,  sustain  our  conclusions.  In  the 
Michigan  case  the  claimants  sold  to  the  de- 
fendant goods  to  tbe  value  of  $10,000.  The 
defendant,  a  few  days  afterwards,  executed 
a  deed  of  trust  for  the  benefit  of  his  cred- 
itors, and  the  vendors  sued  out  a  writ  of  re- 
plevin for  the  goods  so  sold  to  the  insolvent. 
Under  tbe  writ  a  portion  of  these  goods, 
valued  at  about  $4,000,  was  recovered,  but 
the  rest  could  not  be  found.  The  vendors 
thus  got  possession  of,  and  retained,  the  part 
of  the  goods  which  they  had  replevied.  They 
then  filed  their  account  against  the  Insolvent 
estate  for  $10,000,  less  $4,000,  the  value  of 
the  goods  replevied.  The  court  held  that, 
having  elected  by  the  replevin  suit,  which 
went  to  trial  and  to  final  judgment,  to  re- 
scind the  contract,  they  were  bound  by  that 
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election,  and  could  not,  in  the  distribution 
of  the  Insolvent's  estate,  treat  the  contract 
as  in  force,  after  having  proceeded  in  the  re- 
plevin suit  upon  the  assumption  that  It  had 
been  rescinded.  The  court  say:  "By  re- 
scinding the  sale,  and  prosecuting  to  Judg- 
ment an  action  of  replevin  for  the  goods  sold, 
on  the  theory  that  the  fraud  of  the  assignor 
had  vitiated  the  contract,  and  that  they  own- 
ed said  goods,  the  plaintiffs  had  elected  their 
remedy,  and  cannot  be  allowed  to  come  into 
court  a  year  afterwards,  because  of  their  fail- 
ure to  secure  adequate  relief  In  the  replevin 
suit,  and  base  a  claim  upon  the  inconsistent 
idea  that  the  goods  were  sold  to  the  assign- 
or." It  may  not  be  amiss  to  observe  that  In 
Powers  v.  Benedict,  88  N.  Y.  605,  a  case 
quite  similar  to  the  one  at  bar,  a  conclusion 
precisely  the  reverse  of  that  announced  in 
the  Michigan  case  was  reached,  and  the  doc- 
trine was  recognized  that  a  partial  recovery 
of  goods,  under  a  replevin  sued  out  under 
circumstances  such  as  we  have  here,  did  not 
bar  an  action  for  the  remainder,  or  preclude 
the  vendor  from  filing  a  claim  in  the  in- 
solvent vendee's  estate  for  the  value  of  the 
balance  of  the  goods,  which  he  failed  to  re- 
cover under  the  writ  of  replevin.  In  the 
Massachusetts  case,  where  a  person  filed  a 
bill  In  equity  to  reform  a  policy  of  insurance 
by  striking  out  a  clause  of  warranty,  and  aft- 
erwards brought  an  action  at  law  upon  the 
policy  as  written,  alleging  compliance  with 
the  warranty,  and,  after  a  trial  on  that  issue, 
had  Judgment  rendered  against  him,  It  was 
held  that  he  had  elected  his  remedy,  and  had 
waived  his  right  to  prosecute  his  bill  for  the 
reformation  of  the  policy.  And  to  the  same 
efTect  are  Sanger  v.  Wood,  3  Johns.  Ch.  416, 
and  Steinbach  v.  Insurance  Co.,  77  N.  Y.  488. 
The  record  now  before  us  discloses  the 
fact  that  the  replevin  suit  was  not  pressed 
to  trial,  and  that  a  Judgment  was  not  en- 
tered therein.  The  suit  was  voluntarily  dis- 
continued. To  hold  that  the  vendor,  by 
merely  suing  out  the  writ,  though  It  (the 
vendor)  subsequently  abandoned  the  pro- 
ceeding, and  paid  to  the  vendee's  trustees 
the  value  of  the  goods  replevied,  forfeited  all 
right  to  claim  payment  for  these  very  same 
goods,  would  be  to  stretch  the  doctrine  of 
election  of  remedies,  and  to  widen  Its  con- 
sequences, far  beyond  any  limits  heretofore 
recognized  In  Maryland.  It  would,  in  fact, 
prescribe  as  a  penalty  for  a  mere  mistake  In 
bringing  a  suit,  not  the  usual  one  of  costs, 
but  the  far  graver  one  of  a  forfeiture  of  a 
Just  and  meritorious  claim;  and  Its  adoption 
would  place  a  court  of  equity  in  the  anoma- 
lous situation  of  being  forced  to  say  to  a 
suitor:  "You  made  a  mistake  In  suing  out 
this  writ  of  replevin,  but  you  recognized 
your  error,  and  promptly  discontinued  the 
action.  Your  mistake  has  hurt  no  one,  be- 
cause the  trustees  have  recovered  from  you 
the  full  value  of  the  goods  you  took,  and  the 
creditors  have  therefore  not  been  prejudiced. 
Confessedly,  you  delivered  the  Insolvent  the 


goods,  and  confessedly  you  have  not 
paid  for  them.  Their  value  forms  par 
the  insolvent's  estate,  but,  because  yoi 
advertently  supposed  you  had  a  right  t< 
claim  the  goods  (though  when  you  dlf 
ered  you  had  not  such  right  you  aband 
your  suit),  you  shall  not  receive  a  dolls 
your  debtor's  estate.  You  shall  not  get 
a  part  of  the  money  realized  from  the 
property  which  you  sold  and  delivered  t< 
Insolvent"  With  equal  propriety  coul 
legatee,  who,  having  caveated  a  will,  si 
quently  dismissed  the  proceeding  wit 
trial,  be  deprived  of  his  legacy;  but  It 
been  distinctly  held  that  he  Is  not  esto 
to  recover  his  legacy.  State  v.  Adams 
Mo.  620. 

Estoppels   must  be   reciprocal,    and 
both  parties.    They  operate  only  on  pa 
and  privies  In  blood  or  estate,  and  cai 
used  neither  by  nor  against  strangers, 
that  shall  not  be  concluded  by  the  recoi 
other  matter  of  estoppel,  shall  not  com 
another  by  it"    Alexander  v.  Walter,  8 
239.    The  trustees  of  the  vendee  were 
bound  by  the  replevin  suit  nor  by  the 
dor's  election  of  that  remedy.    They  bro 
suit  upon  the  replevin  bond,  and  recov 
a  judgment  for  the  full  value  of  the  re] 
led  property,  and  this  they  did  upon 
claim   that  the  title  to  the  fertilizers 
vested  in  the  Waring  Manufacturing  ( 
pony,  under  the  contract  of  sale  with 
Bolton  Company.    In  other  words,  the 
tees  successfully  insisted  on  the  contrai 
Bole  being   a   subsisting,    unresclnded 
tract    notwithstanding    the    attempted 
pudiatlon    of    It    by    the    Bolton    Comp 
Having  recovered  a  judgment  and  ha 
collected  the  money  due  under  that  J 
ment,  upon  the  hypothesis  that  the  con' 
was  not  rescinded,  but 'was  in  fact  In 
force,  what  standing  have  they,  in  thel: 
pacity  as  creditors,  to  object  to  the 
ment  of  the  promissory  note  held   by 
vendor  of  those  goods  for  the  price  at  w 
the   goods   were  sold?    Having    recov 
the  value  of  the  goods  on  the  theory 
the  contract  was  not  rescinded,  they  ol 
to  the  payment  of  the  note  on  the  opp 
ground,  that  the  contract  had  been  re* 
ed.    This  is  certainly,  as   the  Scotch 
"to  approbate  and  reprobate."    In  re  ( 
ham,  31  Ch.  Div.  46C 

If  the  doctrine  sanctioned  in  Thompsc 
Howard,  31  Mich.  309,  to  the  effect  that 
Immaterial  whether  the  plaintiff  obtain 
dress  In  the  first  action  or  not  were  ado; 
and  It  were  held  that  the  mere  fact  of  b 
ing  a  suit  in  one  form  of  action,  th 
abandoned,  without  trial  or  without  ; 
ment  forever  precluded  a  resort  to  any 
er  form  of  action  respecting  the  same 
ject-matter,  it  would,  when  logically 
lowed  out  prevent  an  amendment  from 
form  of  action  to  another,  although  the  : 
to  make  such  amendments  Is  expressly 
en  by  section  34,  art  76,  of  the  Code 
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would  prevent  such  amendments,  because, 
If  the  mere  naked  selection  of  one  remedy 
is  such  an  exclusion  of  another  inconsistent 
one  as  to  estop  the  party  who  has  selected 
the  first  from  ever  afterwards  resorting  to 
the  second,  the  bare  bringing  of  a  suit  in 
one  form  of  action  would  necessarily  pre- 
clude a  resort,  even  by  way  of  amendment, 
to  the  opposite,  or  inconsistent,  form  of  ac- 
tion. If  the  doctrine  of  Thompson  v.  How- 
ard were  generalised,  it  would  amount  to 
this:  That  a  litigant  elects  his  remedy  in 
every  case,  in  the  first  instance,  at  his  peril. 
if  he  finds  that  he  has  made  a  mistake, 
whether  In  consequence  of  erroneous  views 
of  law  or  fact,  he  has  nevertheless  estopped 
himself  from  retracing  his  steps.  He  can- 
not dismiss  his  suit,  and  institute  a  new  pro- 
ceeding, of  a  different  nature,  against  the 
same  party.  But  no  one  supposes  that  this 
is  the  law.  Milling  Co.  v.  Walsh  (Mo.)  2 
West  Itep.  422. 

We  hold,  then,  that  the  mere  fact  that  the 
Bolton  Mines  Company  sued  out  a  writ  of 
replevin  to  recover  possession  of  these  goods, 
and  then  discontinued  the  proceeding  with- 
out trial  and  before  judgment,  and  without 
realizing  anything  by  its  suit  (for  it  paid  the 
value  of  the  goods  to  the  trustees  of  the  ven- 
dee), does  not  estop  it  to  claim,  out  of  the 
vendee's  assets,  payment  of  the  note  given 
by  the  purchaser  for  the  price  of  the  fertiliz- 
ers sold.  The  appellant  is  consequently  en- 
titled to  participate  with  the  other  creditors 
of  the  Waring  Manufacturing  Company  in 
the  funds  which  the  trustees  hold  for  dis- 
tribution. We  therefore  reverse  the  order 
appealed  from.  Order  reversed,  with  costs 
above  and  below,  and  cause  remanded  for 
further  proceedings. 


MATTHAI  et  al.  v.  CAPEN. 
(Supreme  Court  of  Errors  of  Connecticut. 
Feb.  8,  1895.) 
Bsflbvih— Service— Affidavit. 
In  replevin  the  fact  that  in  the  copy  of 
plaintiff's  affidavit,  left  in  service,   his  signa- 
ture at  the  end  was  omitted,  the  jurat  stating 
that  the  affidavit  was  subscribed  and  sworn  to 
by  plaintiff,  is  not  ground  for  abatement. 

Appeal  from  superior  court,  Windham 
county;   Ralph  Wheeler,  Judge. 

Replevin  by  John  C.  Matthai  and  others 
against  Charles  A.  Capen.  From  a  Judg- 
ment for  defendant,  on  plaintiffs'  failure  to 
answer  over  on  their  demurrer  to  defendant's 
plea  in  abatement  being  overruled,  they  ap- 
peal.    Error. 

Howard  H.  Knapp,  for  appellants.  Elliot 
B.  Sumner,  for  appellee. 

FENN,  J.  The  sole  question  in  this  case  is 
whether  the  superior  court  erred  in  sustain- 
ing the  defendant's  plea  in  abatement  for  al- 
leged defective  service.  The  original  writ 
of  replevin,  with  the  affidavit  and  recogni- 


zance, complied  in  all  respects  with  the  form 
given  in  section  1827  of  the  General  Stat- 
utes. The  copy  served  on  the  defendant 
gave  the  name  of  the  affiant,  Howard  H. 
Knapp,  in  the  body  of  the  affidavit,  and  the 
word  "deponent"  at  the  end;  also,  the  jurat  of 
the  magistrate,  "Subscribed  and  sworn  to  be- 
fore me,"  but  omitted  the  name  of  the  affiant 
at  the  foot  of  the  affidavit,  just  before  the 
word  "deponent."  The  rules  of  law  which 
ordinarily  apply  to  a  variance  between  the 
writ  and  copy  left  in  service,  independently 
of  any  aid  from  section  1000  of  the  General 
Statutes,  would  seem,  if  equally  applicable 
here,  to  justify  the  conclusion  that  the  vari- 
ance stated  was  not  a  fatal  one.  1  Swift  Dig. 
aide  p.  611;  Tucker  v.  Potter,  35  Conn.  43; 
Gallup  v.  Manning,  48  Conn.  25,  30.  But  it 
is  true,  as  claimed  by  the  defendant  in  sup- 
port of  the  judgment  of  the  court  below,  that 
"the  action  of  replevin  is  a  special  one.  In 
which  the  requirements  of  the  statute  must 
be  strictly  complied  with,  before  the  plaintiff 
can  avail  himself  of  its  aid."  Spencer  v.  Bid- 
well,  40  Conn.  62.  It  is  also  true  that  "the 
statute  especially  requires  the  attachment  of 
a  particularly  defined  affidavit  to  the  writ, 
and  the  leaving  of  a  copy  of  the  same  with 
the  defendant,  in  addition  to  the  general  stat- 
ute relative  to  process.  This  being  so,  it  fol- 
lows that  the  failure  to  subscribe  the  affida- 
vit would  be  an  irregularity  in  procuring  the 
replevin  process,  which,  while  it  would  not 
render  the  proceeding  void,  might  make  it 
voidable  at  the  election  of  the  defendant." 
Nichols  v.  Standlsh,  48  Conn.  321,  323.  So, 
also,  the  omission  to  comply  with  the  require- 
ment that  the  copy  left  in  service  shall  con- 
tain said  affidavit  might  be  ground  for  abate- 
ment, at  the  option  of  the  defendant,  not- 
withstanding that  "the  person  and  cause  may 
be  rightly  understood  and  Intended  by  the 
court"  But  assuming  the  name,  in  the 
place  where  it  appeared  In  the  original,  at 
the  end  of  the  affidavit,  to  have  been  essen- 
tial to  the  validity  of  such  original,  we  do 
not  regard  it  as  equally  material  in  the  copy. 
The  requirements  of  the  statute  In  reference 
to  the  former  are  not  identical  with  those  in 
regard  to  the  latter.  Nor  are  the  grounds 
upon  which  the  requirements  rest  and  their 
purpose,  the  same.  The  object  of  the  provi- 
sion for  an  affidavit  of  certain  facts  is  pat- 
ent. The  required  subscription  adds  delib- 
eration, caution,  and  solemnity  to  the  deed. 
The  reason  for  the  requirement  that  the  copy 
left  in  service  shall  contain  the  affidavit  Is 
to  apprise  the  defendant  that  oath  to  the  es- 
sential fact  upon  which  the  action  depends 
—namely,  that  the  plaintiff  is  entitled  to  the 
immediate  possession  of  the  goods  or  chat- 
tels which  it  is  desired  to  replevy,  together 
with  what  is  stated  to  be  the  true  and  just 
value  of  such  property— has  been  made,  and 
to  give  the  name  of  the  affiant  These  are 
matters  regarding  which  the  legislature,  in 
its  wisdom,  has  deemed  it  proper  that  the  de- 
fendant should  be  informed.     Hence  the  re- 
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<julrement.  The  omission  at  the  end  of  the 
affidavit  of  the  name  of  the  deponent  appear- 
ing at  the  beginning  of  such  affidavit  de- 
prives the  defendant  of  no  part  of  this  In- 
formation. Indeed,  he  is  also  farther  in- 
formed by  the  magistrate's  jurat  that  the  affi- 
davit was  "subscribed"  before  him.  On  the 
other  hand,  all  that  can  be  claimed  by  the 
defendant,  if  his  contention  is  correct,  is  that 
the  copy  served  upon  him  Indicates  that  this 
/statement  of  the  magistrate  may  be  errone- 
ous, and  that  a  ground  for  a  plea  in  abate- 
ment for  &  defect  in  the  original  process  in 
fact  exists.  Although  an  Inspection  of  the 
original  process  shows  no  defect  therein,  yet 
the  defendant  asserts  that,  because  he  has 
thus  been  misled,  a  cause  for  abatement  ex- 
ists for  defective  service  of  such  process. 
There  does  not  appear  to  us  to  be  sufficient 
merit  in  this  claim  to  warrant  Its  adoption, 
and  the  establishment  thereby  of  a  rule 
which  would  subject  plaintiffs,  who  had 
themselves  complied  with  all  statutory  re- 
quirements, to  serious  loss  for  clerical  inac- 
curacies of  officers  of  the  law,  resulting  In  no 
possible  injury  to  the  opposite  party.  There 
Is  error  in  the  judgment  complained  of.  In 
*hls  opinion  the  other  judges  concurred. 


MOREY  et  ux.  v.  HOTT  et  al. 

(Supreme  Court  of  Errors  of  Connecticut. 
Feb.  8.  1895.) 

Execbtios  Salh  —  Tims  or  Huraa  —  Title  or 
PtmcBASEB— Right  to  Possession— Trover  bt 
Purchaser  —  Defenses  —  Scperior  Title  iu 
Third  Person. 

1.  The  provision  in  the  statute  regulating 
-sales  on  execution  which  existed  prior  to  the 
adoption  of  Gen.  St,  §  1158,  and  was  similar  to 
the  provision  in  such  section,  that  sale  should  be 
made  at  the  end  of  21  days  from  the  posting  of 
notice  of  sale,  was  mandatory;  and  a  sale  made 
after  the  expiration  of  such  time  conveyed  no 
title  or  right  to  possession,  as  against  the  ex- 
ecution debtor. 

2.  In  trover  by  a  purchaser  at  execution 
eale,  where  it  appeared  that,  as  against  defend- 
ant, plaintiff  acquired  title  and  right  to  posses- 
sion by  the  sale,  but  had  not  obtained  actual 
possession,  which  was  in  defendant,  defendant 
may  defeat  recovery  by  showing  that  the  execu- 
tion debtor  had  an  outstanding  title  to  the  prop- 
erty superior  to  plaintiff's,  because  of  an  irreg- 
ularity in  the  sale. 

Appeal  from  superior  court,  Fairfield  county; 
Thayer,  Judge. 

Action  of  trover  by  George  V.  Morey  and 
wife  against  Jeannle  P.  Hoyt  and  others. 
From  a  judgment  of  nonsuit,  plaintiffs  appeal. 
No  error. 

Goodwin  Stoddard  and  William  D.  Bishop, 
Jr.,  for  appellants.  James  H.  Olmstead  and 
Daniel  Davenport,  for  appellees. 

TORRANCE.  J.  At  a  former  term  of  this 
court,  upon  an  appeal  by  the  defendants  In 
this  case,  a  new  trial  was  granted.  Morey 
v.  Hoyt,  62  Conn.  542,  26  Ati.  127.  Before  the 
case  came  on  again  for  trial  in  the  court  be- 


low, the  complaint  was  amended  by  adc 
third  count,  alleging,  in  substance,  th 
June,  1882,  the  plaintiffs  were  the  ownei 
possessors  of  the  property  described  1 
complaint,  and  that,  on  or  about  the  2h 
that  month,  Hoyt,  the  original  defend* 
the  case,  unlawfully  took  said  property 
the  plaintiffs,  and  without  their  authority 
verted  the  same  to  his  own  use.  The  a 
to  this  was  a  general  denial,  and  the  caa 
tried  to  the  jury.  After  the  plaintiff! 
rested  their  case,  the  court,  on  the  defen 
motion,  ordered  a  nonsuit,  which  It  i 
quently  refused  to  set  aside;  and  the  qn 
on  the  present  appeal  Is  whether  the  con 
low  erred  in  so  doing. 

From  the  uncontradicted  and  nndU 
evidence  in  the  case,  the  following 
among  others,  appear:  In  January,  1J 
New  York  corporation,  called  the  Holling 
Electro  Depositing  &  Manufacturing 
pany,  leased  from  Hoyt  certain  real  est 
Stamford,  by  a  written  lease,  for  the  te 
five  years.  Said  company  went  into  the 
pancy  of  Bald  property  under  the  lease 
put  in  and  upon  it  the  property  desert! 
the  complaint.  Subsequently  in  March, 
this  property  of  the  corporation  In  and 
the  leased  premises  was  attached  by  W 
B.  Hollingshead,  a  creditor  of  the  compa 
a  suit  brought  against  it  by  him,  rettn 
to  the  superior  court  for  Fairfield  coon 
the  second  Tuesday  of  February,  1882 
May,  1882,  a  judgment  was  rendered  ir 
suit  against  the  company  for  upward  c 
000,  on  which  judgment  an  execution  w 
sued,  and  levied  upon  the  property  dew 
In  the  complaint;  and  on  the  16th  day  of 
1882,  the  property  levied  upon  was  sold 
the  execution  on  the  leased  premises  t 
plaintiffs  in  this  suit,  for  the  sum  of  $1,9 

The  plaintiffs  claimed  title  to  the  pre 
In  question  under  the  execution  Bale 
whether  said  sale  conferred  upon  them  a 
tie  to  the  property  in  controversy,  or  any 
to  its  possession,  was  thus  the  Important 
tion  in  the  case.  Before  considering 
question,  however,  it  may  be  well  first  t 
pose  of  a  claim  made  by  the  plaintiffs  I 
lower  court  and  here,  to  the  effect  that 
if  the  execution  sale,  as  such,  conferred 
tie  to  the  property  or  right  of  possession 
the  plaintiffs,  still  there  was  evidence  to 
that,  in  making  It,  the  sheriff  acted  a 
agent  of  the  owners  and  of  «U  others  h 
an  interest  in  the  property;  that  he  sold 
them,  by  their  direction,  and  with  theii 
sent;  and  that  the  evidence  upon  this 
entitled  the  plaintiffs  to  go  to  the  jury, 
think  this  claim  has  no  foundation.  Tfc 
disputed  evidence  in  the  case  shows  c! 
that  whatever  the  officer  did  In  maids 
sale  he  did  wholly  and  solely  as  an  offi< 
the  law  under  the  execution,  and  that  Hoi 
head  ail  the  way  through  was  acting  ad 
ly  to  the  corporation  whose  property  was 
and  to  all  others  having  Interests  tb 
There  la,  we  think,  no  evidence  show! 
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tending  to  show  that  the  officer  was  acting 
u  the  agent  of  the  owner  of  the  property,  or 
that  he  sold  it  by  its  direction  or  with  its 
consent;  and,  on  the  contrary,  the  undisputed 
evidence  shows  that  the  entire  proceedings 
were,  as  against  the  corporation,  in  lnvttum. 
In  short,  after  a  careful  consideration  of  all 
the  evidence  bearing  upon  this  point,  we  think 
It  does  not  sustain  the  claim  made  by  the 
plaintiffs  In  this  behalf.  It  follows  that  the 
plaintiffs  in  this  case  must  stand  upon  the  ti- 
tle to  and  rights  In  this  property,  If  any, 
which  they  acquired  under  and  by  virtue  of 
tbe  execution  sale;  for  the  title  and  rights  of 
possession  obtained  at  that  time  and  under 
that  sale  are  the  title  and  rights  which  were 
Invaded  by  the  claimed  conversion,  and  upon 
which  the  plaintiffs  must  recover  if  at  all. 

The  defendants  claim  that  the  plaintiffs  ac- 
quired no  title  or  right  of  possession  under 
tbe  execution  sale  for  two  reasons:  First,  be- 
cause the  sale  was  not  made  at  the  end  of  21 
lays  after  the  notice  of  sale  was  posted,  as 
required  by  the  then  existing  statute,  which 
was  substantially  the  same  as  section  1158  of 
the  present  General  Statutes;  and,  second,  be- 
muse, at  tbe  time  of  the  levy  and  sale,  the 
property  was  subject  to  certain  liens  by  way 
it  attachment.  We  will  here  consider  the 
Bret  of  these  reasons. 

The  officer's  return  upon  the  execution, 
laid  in  evidence  by  the  plaintiffs,  snows  that 
the  levy  was  made  on  the  25th  day  of  May, 
1882,  and  that  the  sale  was  made  on  the 
IGto  day  of  June  following.  After  stating 
he  preliminary  demand,  the  return  proceeds 
is  follows:  "And  afterwards,  on  the  25th 
lay  of  May,  1882,  I  levied  this  execution  on 
;here  follows  a  description  of  the  property], 
md  took  the  same  into  my  possession  and 
seeping;  and  thereupon  I  posted  on  the 
signpost  *  *  *  a  particular  description  of 
■aid  property,  with  a  notice  that  the  same 
would  be  sold  at  the  factory  in  said  Stam- 
ford •  •  •  at  the  end  of  21  days,  at  pub- 
lic auction."  In  addition  to  this,  which 
night,  perhaps,  be  regarded  as  leaving  the 
)recise  date  when  the  notice  of  sale  was 
wsted  open  to  doubt,  there  is  the  positive 
incontradlcted  testimony  of  the  officer  that 
le  posted  such  notice  on  the  25th  day  of 
May,  the  day  he  made  the  levy.  It  thus 
■learly  appears  beyond  dispute,  upon  the  evl- 
lence,  that  the  sale  was  made  at  the  end  of 
!2  days  from  the  day  of  posting,  Instead  of 
it  the  end  of  21  days,  as  the  statute  re- 
nilred.  The  Important  question  now  Is  what 
street  this  failure  of  the  officer  to  sell  at  the 
md  of  21  days  had  upon  the  sale  of  the  prop- 
iity  actually  made  by  him. 

It  certainly  Is  true,  as  a  general  rule,  that 
personal  property  cannot  be  taken  and  ap- 
propriated by  a  creditor  In  payment  of  his 
lent,  by  levy  and  sale  on  execution,  unless 
it  every  step  the  course  prescribed  by  law  is 
strictly  pursued.  We  are  here  concerned 
with  only  one  of  those  steps,  but  certainly 
i  very  Important  one,— a  step  that  has  been 
v.33A.no.lO— 32 


regulated  by  positive  statutory  enactment  In 
this  state  for  more  than  200  years.  Revi- 
sion 1808,  p.  281,  note  1.  The  statute,  in  ex- 
press terms,  directs  the  property  to  be  sold 
at  the  end  of  21  days,  and  It  carefully  points 
out  bow  the  day  of  sale  shall  be  ascertained. 
This,  by  clear  Implication,  forbids  the  sale 
at  any  other  time,  and  so  we  think  this  re- 
quirement is  mandatory,  and  not  merely  di- 
rectory. It  Is  undoubtedly  true  that  some 
statutory  requirements,  intended  merely  for 
the  guidance  of  officers  in  the  conduct  of 
business,  are  directory  merely.  Such  are 
regulations  designed  to  secure  order,  system, 
and  dispatch  in  proceedings.  Provisions  of 
this  character  are,  as  a  general  rule,  not 
mandatory,  unless  accompanied  by  negative 
words  Importing  that  the  acts  shall  not  be 
done  In  any  other  manner  or  at  any  other 
time  than  that  designated.  But  when  the 
requirement,  as  here,  is  Intended  for  the  pro- 
tection of  parties  whose  property  rights  are 
to  be  taken  in  lnvltum,  and  to  prevent  those 
rights  from  being  sacrificed,  it  should,  as  a 
rule,  be  held  to  be  mandatory,  and  not  mere- 
ly directory.  In  such  cases,  certainly  as 
against  all  parties  whose  rights  are  or  may 
be  affected  by  the  proceedings,  the  power  of 
the  officer  Is  limited  by  the  requirements 
prescribed  for  its  exercise.  As  against  the 
execution  debtor,  then,  we  think,  the  officer 
in  this  case  had  no  power  to  sell  the  proper- 
ty at  the  end  of  22  days.  He  hod  no  more 
power  to  do  it  then  than  he  would  have  had 
to  sell  it  at  the  end  of  1  day  or  50  days,  or 
without  giving  any  notice  of  the  sale 'at  all. 
The  sale  as  to  the  execution  debtor  was 
clearly  invalid;  did  not  divest  it  of  Its  title 
to  the  property;  and  did  not,  of  course,  trans- 
fer to  or  confer  upon  the  plaintiffs  any  title 
to  the  property.  Webster  v.  Peck,  31  Conn. 
495.  That  they  may  have  bought  In  good 
faith  and  for  full  value  can  make  no  differ- 
ence so  far  as  the  judgment  debtor  Is  con- 
cerned. They  are  taking  bis  property  in  ln- 
vitum,  and  caveat  emptor  applieB  at  such  a 
sale.  If  the  plaintiffs,  as  against  the  exe- 
cution debtor,  did  not  acquire  title  to  the 
property  by  the  sale,  neither  did  they,  as 
against  it,  obtain  any  right  to  the  possession 
of  the  property;  for  the  officer  then  had  no 
such  right,  and  could  not,  of  course,  confer 
any.  In  short,  as  to  the  execution  debtor, 
the  levy  and  sale  was  "an  unwarrantable 
trespass."    Dutton  v.  Tracy,  4  Conn.  370. 

As  the  plaintiffs  did  not  by  the  execution 
get  any  title  to  the  property,  or  right  to  the 
possession  of  It  as  against  the  execution 
debtor,  it  may  be  pertinent  to  inquire  wheth- 
er the  evidence  shows  that  they  then  ob- 
tained the  actual  possession  of  it,  which 
would  be  a  legal  possession  as  against  every 
one  save  the  true  owner.  If,  at  the  time  of 
the  sale,  the  officers  delivered  the  property 
to  the  plaintiffs,  and  they  went  Into  the  ac- 
tual possession  of  it,  this  would  be  a  legal 
possession  of  it  as  against  every  one  save 
the  owner  and  those  claiming  through  or  un- 
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der  him.  If,  In  this  condition  of  things, 
Hoyt,  as  a  mere  stranger  and  wrongdoer, 
took  the  property  out  of  their  possession, 
and  converted  it  to  his  own  use,  the  plain- 
tiffs could  successfully  maintain  a  suit 
against  him  for  its  value.  Any  possession 
Is  a  legal  possession  as  against  a  mere 
wrongdoer.  Graham  v.  Peat,  1  Bast,  244- 
240.  In  such  a  case  the  wrongdoer  cannot 
defend  himself  by  showing  a  better  title 
than  the  plaintiffs,  in  some  third  person, 
through  or  under  whom  he  does  not  himself 
claim  or  Justify.  Jeffries  v.  Railway  Co.,  5 
El.  &  Bl.  802.  But  the  evidence  in  the  case 
shows  no  such  condition  of  things  as  we 
have  supposed.  The  uncontradicted  evidence 
In  the  case  shows  clearly  that,  up  to  the 
time  when  it  is  claimed  the  conversion  took 
place,  the  plaintiffs  never  had  the  possession 
of  the  property,  nor  any  of  it,  but  that  Hoyt 
did  have  such  possession.  There  Is  no  evi- 
dence to  show  that  Hoyt  ever  took  any  of 
the  property  out  of  the  actual  possession  of 
the  plaintiffs,  for  it  was  all  in  his  possession 
until  he  chose  to  surrender  some  of  it.  Be- 
fore the  day  of  the  sale,  and  on  that  day, 
he  was  in  the  actual  and  exclusive  posses- 
sion of  the  leased  premises,  and  of  the  prop- 
erty of  the  execution  debtor  which  was 
therein  contained.  He  had  removed  the  old 
locks  from  the  doors,  and  put  on  new  locks 
of  his  own,  and  kept  everybody  out  of  pos- 
session. In  short,  without  reciting  the  evi- 
dence here  upon  this  point,  we  think  it  clear- 
ly shows  that  from  the  moment  of  the  sale, 
and  before  and  up  to  the  time  of  the  claimed 
conversion,  the  plaintiffs  never  had  the  ac- 
tual possession  (meaning  by  this  the  legal 
possession,  as  distinguished  from  a  right  of 
possession),  and  that  Hoyt  never  took  the 
property  out  of  their  possession;  because 
before,  on,  and  after  the  day  of  sale,  and  up 
to  the  time  of  the  claimed  conversion,  the 
actual  possession  was  In  him.  If  we  con- 
cede that  this  possession  on  tte  part  of  Hoyt 
was  wrongful  as  against  bis  tenant,  both  as 
to  the  leased  property  and  as  to  the  other 
property,  and  that  the  evidence  clearly 
shows  this,  it  would  still  be  a  legal  posses- 
sion as  against  every  one  save  the  tenant,  or 
those  who  claimed  under  some  valid  transfer 
or  conveyance  from  the  tenant,  or  under  a 
valid  levy.  It  thus,  we  think,  clearly  ap- 
pears that,  as  against  the  execution  debtor, 
the  plaintiffs,  under  and  by  virtue  of  the  ex- 
ecution sale,  obtained  neither  the  title  to 
the  property,  nor  a  right  of  possession  to  it, 
or  any  of  it;  nor  did  they  obtain  actual  pos- 
session of  it  or  any  of  It 

But  the  plaintiffs  strenuously  Insist  that, 
If  this  be  so  as  against  the  execution  debtor, 
it  is  not  so  as  against  Hoyt  They  claim 
that  he  was  a  mere  wrongdoer,  who  will  not 
be  permitted  to  take  advantage  in  this  action 
of  the  outstanding  title  and  rights  of  posses- 
sion of  the  execution  debtor.  They  claim 
that,  as  against  him,  they  obtained,  by  the 
sale,  a  title  to  the  property,  which  drew  to 


Itself  the  right  of  possession,  and  thi 
right  of  possession  Is  sufficient,  wlth< 
tual  possession,  to  enable  them  to  mi 
this  action.  It  undoubtedly  is  true  1 
the  plaintiffs  obtained  the  title  to  this  i 
ty  as  against  Hoyt  and  the  property  w 
in  the  possession  of  another,  this  title 
draw  to  Itself  the  legal  possession.  S 
v.  Dolbeare,  7  Conn.  232.  And  it  n 
conceded  that  if  the  plaintiffs,  at  the  t 
the  claimed  conversion,  had  the  imn 
right  of  possession,  this  alone,  without 
possession,  would  enable  them  to  mi 
this  suit,  as  against  a  mere  wrongdoer, 
mead  v.  Kellogg,  23  Conn.  70.  But  B 
he  was  in  possession  of  the  property 
time  of  the  sale,  and  if  he  remained  ! 
session  of  it  till  after  the  time  of  the  c 
conversion,  cannot  be  regarded  as  a 
wrongdoer,  quoad  these  plaintiffs.  I 
ing  possession  of  it  prior  to  the  sale, 
ever  wrong  he  did  was  done,  not  to 
plaintiffs,  but  to  others.  His  possess 
It  was  and  continued  to  be  wrongful 
the  execution  debtor,  was  rightful 
everybody  else  who  could  not  show  I 
title  and  right  superior  to  that  of  sue) 
or,  or  derived  from  him.  Now,  the  i 
the  plaintiffs  can  claim  upon  the  evldi 
that  as  against  Hoyt,  they  obtained 
to  the  property  and  a  right  of  poss 
and  not  the  legal  possession.  Suppo 
the  purposes  of  the  argument  we  c 
this  to  be  true,  it  does  not  help  the  pla 
for  in  such  case  the  law  is  so  that  Ho 
take  advantage  of  the  fact  that  the  pla 
title  and  right  are  Inferior  to  that  of  th 
er,  even  though  Hoyt  does  not  claim 
the  owner.  In  short,  In  such  case  the 
tiffs  must  recover  upon  the  merits  o 
own  right  of  possession;  in  other  wor 
on  the  "strength  of  their  own  title,"  a 
upon  the  weakness  of  the  defendants' 
As  we  have  already  seen,  If  the  pli 
had  obtained  possession  of  the  propen 
Hoyt  had,  without  right  invaded  that  j 
sion,  he  would  have  been  a  mere  wroi 
and  would  not  be  permitted  to  set  i 
defect  in  the  plaintiffs'  title,  unless 
some  way  claimed  under  the  executioi 
or;  but  where  the  plaintiffs  must  recov* 
all,  upon  their  right  of  possession,  an 
too,  as  against  one  rightfully  in  posi 
as  to  them,  the  case  is  different  Tl 
upon  this  point  is  thus  stated  in  Polio 
Wright  on  Possession  (page  91):  "E 
possession,  however  acquired,  is  prt 
against  auy  interference  by  a  mere 
doer;  and  the  wrongdoer  cannot  defer 
self  by  showing  a  better  title  than  the 
tiffs'  in  some  third  person  through  or 
whom  he  does  not  himself  claim  or  j 
*  *  •  On  the  other  hand,  a  plalnti 
seeks  redress  solely  for  a  wrong  done 
right  to  possess  Is  not  favored  to  th< 
extent  If  his  actual  possession  has  n< 
disturbed  by  the  act  complained  of,  1 
be  defeated  by  showing  that  some  oi 
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who  need  not  be  the  defendant,  or  any  one 
through  -whom  the  defendant  claims,  had  a 
better  right  to  possess."  See,  also,  the  case 
of  Leake  y.  Loveday,  4  Man.  &  G.  972. 

In  the  case  at  bar,  then,  if  we  concede  that, 
as  against  Hoyt  alone,  the  plaintiffs,  by  the 
execution  sale,  obtained  title  to  the  property 
and  a  right  of  possession  merely,  still,  as  the 
evidence  shows  that  the  plaintiffs  never  had 
possession,  and  Hoyt  did  have  possession,  he 
may  show  the  superior  title  and  right  of  pos- 
session outstanding  in  the  execution  debtor 
fand  which,  as  against  such  debtor,  the  plain- 
tiffs never  acquired),  to  defeat  the  plaintiffs' 
right  to  recover  in  this  action;  and  this  chief- 
ly on  the  ground  that  he  (Hoyt)  would  be 
answerable  over  to  the  execution  debtor  for 
his  wrongs  committed  against  it  As,  there- 
fore, we  think  the  evidence  clearly  shows 
the  existence  of  such  a  superior  title  and 
right  outstanding  in  another,  it  follows  that, 
whatever  may  be  said  as  to  the  other  points 
in  the  case,  the  nonsuit  was  rightfully  grant- 
ed, and  should  not  be  set  aside.  In  view  of 
the  conclusion  reached,  it  Is  unnecessary  to 
consider  any  of  the  other  points  in  the  case 
which  were  argued  before  this  court.  There 
is  no  error.     The  other  judges  concurred. 


KETCHUM  et  al.  v.  PACKER. 

(Supreme  Court  of  Errors  of  Connecticut 
Feb.  8.  1896.) 

Apfsal— Rbvibw— Parties— Bona  Fids  Pus- 
cbasbhs. 

1.  A  finding  as  to  the  "knowledge"  of  de- 
fendant as  to  the  character  of  bonds  transfer- 
red liy  a  guardian  is  a  finding  of  fact  and  can- 
not be  disturbed  on  appeal.  ' 

2.  Cestuis  que  trustent  may  jointly  sue  for 
the  conversion  of  the  trust  property,  though 
each  is  entitled  to  a  different  portion  of  the 
fund. 

3.  Defendant  loaned  to  T.  bonds  to  be  used 
ss  collateral  security,  which  were  pledged  by 
him  to  a  bank  as  security  for  a  note,  together 
with  bonds  belonging  to  wards,  of  the  charac- 
ter of  the  latter  of  which  defendant  had  notice. 
Subsequently,  on  T.  being  notified  by  the  bank 
that  payment  would  be  demanded  on  maturity 
of  the  note,  defendant  gave  his  note  to  the  bank 
therefor,  under  an  agreement  with  T.  by  which 
T.  was  to  give  to  defendant  his  note  for  a  like 
amount,  and  leave  as  security  therefor  the 
bonds  pledged  to  the  bank.  Defendant  paid 
his  note  to  the  bank  and  received  the  bonds, 
which  he  sold,  and  applied  the  proceeds  on  the 
oote  of  T.  Held,  in  an  action  by  the  wards  for 
a  conversion  of  the  bonds,  that  defendant  was 
not  a  bona  fide  purchaser  thereof,  on  the  ground 
that  he  was  a  purchaser  from  the  bank,  who 
had  no  notice  of  the  character  of  the  bonds. 

Appeal  from  superior  court,  New  London 
c-ounty;  Hall,  Judge. 

Action  by  Rollln  T.  Ketchum,  Jr.,  and  oth- 
ers, against  Thomas  E.  Packer.  There  was 
a  Judgment  for  plaintiffs,  and  defendant  ap- 
peals.   No  error. 

Hadlal  A.  Hull  and  Win.  F.  M.  Rogers,  for 
appellant  "Walter  C  Noyes,  for  appellees. 


FENN,  J.  This  action  was  brought  by  Rol- 
lln T.  Ketchum,  Jr.,  and  William  T.  Ketchum, 
and  in  behalf  of  Annie  R.,  Frederick  M.,  Mary 
D.,  and  Beulah  T.  Ketchum,  minors,  by  their 
guardian.  The  cause  of  action,  as  stated  in 
the  amended  complaint,  is  the  alleged  conver- 
sion by  the  defendant  of  certain  trust  bonds 
and  securities  belonging  to  the  plaintiffs. 
They  claimed,  by  way  of  equitable  relief,  a 
discovery,  an  Injunction,  and  a  judgment  for  • 
retransfer  of  the  property;  and  by  way  of 
alternate  relief,  In  case  said  property  had 
been  so  disposed  of  that  it  or  Its  avails  could 
not  be  transferred  by  the  defendant  to  the 
plaintiffs,  $7,000  damages.  The  defendant, 
to  the  defense  of  denial.  Joined  as  a  special 
answer  that  the  bonds  and  securities  alleged 
in  said  complaint  to  have  been  received  by 
the  defendant  were  transferable  by  delivery, 
and  were  held  by  the  banks,  from  which  it 
was  alleged  in  the  complaint  he  bad  received 
them,  as  securities  for  loons  made  to  one 
Charles  R.  Tinker  by  said  banjes,  upon  notes 
Indorsed  by  the  defendant;  that  when  said 
notes  became  due,  said  Tinker  was  unable  to 
pay  the  same,  and  the  defendant  as  such  In- 
dorse*, was  compelled  by  said  banks  to  pay 
said  notes,  and  took  from  said  banks  said  se- 
curities and  bonds  so  held  by  said  bonks  as 
security,  and  sold  the  same,  and  applied  the 
proceeds  and  avails  of  said  sale  towards  the 
payment  of  said  notes,  by  the  permission  and 
authority  of  said  Tinker,  which  proceeds  and 
avails  were  not  sufficient  to  reimburse  the 
defendant;  that  the  knowledge  and  notice  of 
the  defendant  as  to  the  ownership  of  said 
bonds  and  securities,  was  the  possession  by 
said  banks  of  the  same.  This  answer  was 
denied  by  the  plaintiffs.  The  court  found  that 
Rollln  T.  Ketchum,  father  of  the  plaintiffs, 
was  duly  appointed  their  guardian;  that  as 
such  guardian  he  received  certain  personal 
property,  consisting  of  bonds,  stocks,  and  sav- 
ings-bank deposits,  which  had  been  be- 
queathed to  his  words  by  then-  grandmother; 
that  In  1886  he  had  reinvested  all  of  this 
property  though  the  agency  of  the  defend- 
ant, who  resided  in  the  same  town  and  was 
a  dealer  in  Investment  securities,  and  received 
in  exchange  certain  other  bonds  and  securi- 
ties at  various  times  subsequent  thereto,  and 
prior  to  February,  1890;  that  certain  of  these 
bonds  and  securities  were  again  exchanged 
for  other  securities,  all  through  the  agency  of 
the  defendant;  that  between  June,  1888,  and 
August  1892,  the  said  Ketchum,  guardian, 
loaned  one  Charles  R.  Tinker,  his  son-in-law, 
all  the  bonds  and  securities  of  the  wards  so 
purchased  from  the  defendant  and  held  in 
trust,  to  enable  the  said  Tinker  to  use  the 
some  as  collateral  for  loons  procured  by  sold 
Tinker  in  his  business  as  a  merchant  in  New 
London;  that  in  August,  1892,  Tinker  made 
an  assignment  in  Insolvency;  that  none  of 
said  bonds  were  ever  returned  or  accounted 
for  by  said  Tinker;  that  when  Tinker  re- 
ceived said  securities  from  said  Ketchum,  he 
had  actual  knowledge  that  they  belonged  to 


Digitized  by  CjOOQlC 


MO 


ATLANTIC  REPORTER,  VoL  33. 


t 


1 


Bald  warda,  and  were  being  disposed  of  by 
said  Ketchnm  In  violation  of  the  trust  under 
which  they  were  held  by  him  as  such  guard- 
ian; that  the  defendant  had  knowledge  of  said 
transactions  between  said  Tinker  and  Ketch- 
am;  that  among  these  bonds  and  securities 
were  certain  specified  ones,  amounting  in 
value,  in  the  aggregate,  to  $4,300,  which 
afterwards  came  into  the  possession  of,  and 
were  converted  by,  the  defendant,  under  the 
circumstances  hereinafter  detailed;  that  two 
bonds,  called  "No.  27  Dolores  County,"  for 
$600,  and  "No.  23  San  Miguel  County,"  for 
$200,  had  been  transferred  by  Tinker  to  the 
defendant  as  collateral  to  loans,  the  others 
having  come  to  the  defendant  from  two 
banks,  where  they  had  been  pledged  by  Tink- 
er as  collateral;  that  neither  of  said  banks 
knew  that  the  bonds  were  trust  property,  nor 
that  said  Tinker  might  not  lawfully  and  prop- 
erly pledge  the  same  to  secure  his  notes; 
that  the  trust  character  of  said  property  was 
in  no  measure  indicated  upon  said  securities, 
and  they  were  all  payable  to  bearer.  Judg- 
ment was  rendered  by  the  court  in  favor  of 
the  plaintiffs  for  the  sum  of  $4,665.50  and 
costs.  The  defendant,  having  appealed,  re- 
quested the  judge  to  incorporate  In  the  find- 
ing certain  alleged  facts,  which  he  claimed 
to  be  proven  by  the  evidence,  embraced  in 
147  numbered  paragraphs.  Many  of  these 
relate  to  marten  embraced  in  the  finding, 
and  are  identical  in  purport  with  statements 
therein  contained.  These,  of  course,  require 
no  further  comment.  But  many  other  para- 
graphs differ  essentially  from  the  finding. 
The  coart  wrote,  upon  the  margin  of  the  sev- 
eral paragraphs,  "Found,"  and  "Not  found," 
Instead  of  "Proven,"  and  "Not  proven," 
which  is  the  form  prescribed  by  the  statute. 
Pub.  Acts  1883,  c.  174,  f  4.  The  defendant 
insists  that  he  is  thus  deprived  of  the  right 
which  the  statute  confers,  because  he  says 
that  the  meaning  of  the  words  "proven"  and 
"found"  la  not  identical;  that  while  no  fact 
should  be  found  that  la  not  proven,  a  fact 
may  be  proven  and  yet  not  found  by  the 
court  And  we  are  asked  to  infer  that  the 
court  below  purposely  used  the  word  "found" 
In  a  strict  technical  sense,  and  not  intending 
it  as  synonymous  with  "proven";  regarding 
the  paragraphs  marked  "Not  found"  simply 
as  Immaterial.  But,  in  the  absence  of  any- 
thing in  the  record  to  render  plausible  such 
an  inference,  we  are  unwilling  to  make  It. 
On  the  contrary,  we  entertain  no  doubt  that 
the  Judge  used  "found"  as  meaning  "proven," 
and  "not  found"  as  signifying  "not  proven." 
But  we  ought  to  say  that  such  a  change  from 
the  formula  required  by  the  statute  is  not  to 
be  approved.  So,  too,  the  expressions  in  the 
margin  of  many  of  the  paragraphs,  such  as 
"Not  found,  except  as  stated  in  the  finding," 
"Found  only  as  in  finding,"  and  the  like,  do 
not  comply  with  the  statute.  The  purpose 
of  the  requirement  for  separate  numbered 
paragraphs  Is  to  insure  singleness,  as  well  as 
•clearness,  of  statement    Unless  a  paragraph 


la  ao  framed  that  It  can  be  found  "p 
as  a  whole,  and  precisely  as  stated,  it 
be  marked  "Not  proven."  No  quallfi 
modification,  or  reference  is  required  o 
er.  The  defendant  filed  17  numbered 
tlona  to  the  finding  of  facta  made 
court,  and  to  the  refusal  to  find  facts 
quested.  These  exceptions  constitu 
basis  of  several,  but  it  is  very  difficult 
termine  precisely  how  many,  of  the  < 
ant's  61  reasons  of  appeal.  The  pi 
grievance  complained  of  is  that  the  coi 
found  that  at  and  prior  to  the  time  tl 
trust  securities  came  Into  the  hands 
defendant,  he  knew  that  said  bonds  I 
curitles  were  held  by  Ketchnm,  as  gu 
belonged  to  bis  warda,  had  been  loa 
him  by  Tinker  to  be  used  as  collaten 
that  such  use  of  said  bonds  by  said  Ki 
and  said  Tinker  was  improper.  The  < 
ant  asserts  that  such  finding  waa  nc 
ranted  by  the  evidence.  By  far  the 
part  of  the  brief  of  his  counsel,  and 
time  occupied  in  oral  argument  in  it 
port,  waa  devoted  to  the  effort  to  pre 
correction  by  this  court  of  the  finding 
court  below,  in  respect  to  this  particu 
The  views  of  this  court  concernii 
statute  of  1893  have  been  so  recently 
fully  stated  in  other  cases,  especlf 
Styles  v.  Tyler,  64  Conn.  432,  30  At 
that  no  occasion  exists  to  enlarge  upo: 
here.  But  the  defendant  relies  upo 
guage  used  in  Styles  v.  Tyler,  at  paj 
64  Conn.,  and  page  165,  30  Atl.,  namel 
it  is  the  province  of  this  court  to  det 
"questions  of  legal  conclusion,  whei 
and  fact  are  ao  intermingled  that  th< 
fact  is  not  a  pure  question  of  fact 
question  of  the  legal  conclusion  to  be 
from  subordinate  facta";  and  it  is  hit 
that  the  facts  upon  which  the  flndin 
the  defendant  knew,  was  based,  aho 
stated,  and  the  conclusion  drawn  f ron 
can  be  reviewed  upon  the  evidence  re; 
This  claim  la  not  tenable.  The  par 
the  pleadings  and  throughout  the  ti 
garded  the  inquiry  as  to  knowledge 
of  fact  The  amended  complaint  coi 
the  allegation  of  such  knowledge.  Th 
a  material  averment,  and  waa  den 
the  defendant.  Upon  the  argument 
case  in  the  court  below,  counsel  for  1 
fendant  claimed,  as  a  matter  of  fax 
asked  the  court  to  find,  that  the  def< 
at  the  time  he  received  said  securiti< 
not  actual  knowledge  that  said  bon 
longed  to  the  children  of  Rollin  T.  Ke 
and  were  guardian  bonds.  The  cour 
ruled  the  claim,  and  found  otherw 
has  been  stated.  The  view  then  taJ 
counsel  was  correct  The  question  as 
tual  knowledge  is  purely  one  of  fact 
ever  the  rule  may  be  aa  to  notice,  ac 
constructive,  between  which  and  kno 
a  clear  distinction  exists.  2  Pom.  E 
I  592.  We  cannot  disturb  the  finding, 
lug  carefully  read  the  evidence  report 
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do  not  wish  to  be  understood  as  Intimating 
any  regret  because  of  such  Inability. 

Taking  the  finding  as  It  stands,  the  nu- 
merous remaining  reasons  of  appeal  pre- 
sent, in  substance,  three  claims  of  error  on- 
ly for  our  determination.  We  will  consid- 
er tbese  in  the  order  in  which  they  are  treat- 
ed In  the  defendant's  brief.  It  appears  In 
the  record  that,  during  the  trial,  counsel  for 
tbe  plaintiffs  asked  of  Rollln  T.  Ketchum, 
u  a  witness,  the  following  question:  "Hare 
yon  ever  had  any  communication  with  Mr. 
Packer  [the  defendant]  In  which  he  stated 
to  you,  or  you  stated  to  him,  that  Tinker 
had  these  bonds  [the  bonds  in  question]?" 
To  this  inquiry  counsel  for  tbe  defendant  ob- 
jected, upon  the  ground  that  the  conversa- 
tion referred  to  occurred  subsequent  to  the 
time  when  It  was  alleged  that  the  defend- 
ant received  the  bonds  in  question.  The 
court  overruled  the  defendant's  objection, 
and  admitted  the  inquiry,  and  the  defendant 
excepted.  Tbe  witness  answered:  "He 
came  to  me  and  said,  'Roll.,  how  many  of 
tbe  bonds  did  you  let  Charlie  have?'  I  said, 
'I  let  him  have  all  of  them.'  He  said,  'Did 
you  let  him  have  the  children's  bonds?'  I 
said.  Tea.'  He  said,  'I  am  sorry  you  let 
him  have  those,  because  I  am  afraid  they 
are  going  to  be  Jeopardized.' "  It  was  found 
that  the  bonds  in  question  were  all  received 
by  the  defendant  from  Tinker,  prior  to  said 
conversation,  oceptlng  one,  No.  23  San 
Miguel  county  bond,  which  was  received  by 
the  defendant  from  Tinker  after  the  conver- 
sation. We  think  the  action  of  the  court  In 
permitting  tbe  inquiry  was  correct  It  is 
true  that  It  further  appears  In  the  finding 
that  during  the  argument  which  ensued  up- 
on the  matter,  counsel  for  the  plaintiff  claim- 
ed that  the  defendant  would  be  liable,  even 
if  he  learned  that  said  bonds  were  trust 
funds  after  having  received  them.  We  con- 
sider this  claim  incorrect  But  in  fact  one 
"i  the  bonds  was  received  after  the  conver- 
sation. 8o  tbe  only  ground  of  the  objection 
takes  failed.  Besides,  as  to  the  other  bonds, 
It  could  not-  be  known,  until  the  answer 
wag  given,  that  such  answer  would  not 
show  that  tbe  defendant  had  knowledge  pre- 
vious to  bis  receiving  them.  This  was  the 
ground  on  which,  as  the  record  states,  the 
"curt  permitted  the  question.  Had  the  rul- 
ing been  otherwise,  and  judgment  been  ren- 
•lered  for  the  defendant  this  court,  upon  ap- 
peal by  tbe  plaintiffs.  In  ignorance  of  what 
the  answer  might  have  been,  must  have 
found  error,  and  granted  a  new  trial. 

Tbe  defendant  farther  claims  that  the 
Judgment  rendered  Is  defective,  because,  as 
he  asserts,  there  is  Included  In  such  judg- 
ment "given  to  the  six  plaintiffs,  $700,  In 
which  five  of  the  plaintiffs  had  no  right  or 
title."  In  tbe  first  place,  this  assertion  is 
not  supported  by  the  finding.  In  explana- 
tion, the  defendant  says  that  bond  No.  23 
Dolores  county,  for  $500,  and  bond  No.  23 
San  Miguel,  for  9200,  were  sold  to  Mary  D. 


Ketchum,  and  that  tbe  other  plaintiffs  have 
no  ownership  In  either  of  these  two  bonds. 
But  this  was  precisely  what  was  stated  In 
paragraphs  15,  16,  and  17  of  the  defendant's 
requests  for  incorporation  of  facts  in  the 
finding,  and  upon  the  margin  of  each  of 
these  paragraphs  the  court  has  written  "Not 
found";  while,  in  the  finding  made,  the  en- 
tire statement  upon  this  matter  Is:  "The 
ward  Mary  D.  Ketchum  had  received  a 
somewhat  larger  bequest  from  her  grand- 
mother than  the  other  children.  Tbe  prop- 
erty of  all  the  wards  was  held,  managed, 
and  disposed  of  by  the  guardian,  as  a  single 
trust  fund."  There  was  no  objection  to  evi- 
dence as  to  these  bonds  made  at  the  trial, 
nor  was  it  claimed  that  the  amount  thereof 
should  not  be  Included  In  the  judgment 
The  only  claim  upon  the  matter  made  in  be- 
half of  the  defendant  in  the  court  below  was 
that,  "as  the  evidence  showed  a  greater  In- 
terest on  the  part  of  Mary  D.  Ketchum  in 
said  trust  property  than  of  the  other  plain- 
tiffs, a  separate  Judgment  could  not  be  ren- 
dered In  her  favor."  Exactly  what  was  In- 
tended by  this  language  may  be  doubtful 
But  It  Is  unnecessary  to  consider,  for  coun- 
sel for  plaintiffs  thereupon,  in  behalf  of  all 
said  plaintiffs,  asked  that  a  joint  judgment 
be  rendered  in  their  favor,  stating  that  the 
plaintiffs  would  adjust  their  separate  Inter- 
ests among  themselves,  without  the  inter- 
vention of  the  court.  Counsel  for  defend- 
ant made  no  objection  to  such  form  of  judg- 
ment then,  and  should  certainly  not  do  so 
now.  Even  If  it  had  appeared— as  it  did 
not— that  Mary  D.  Ketchum,  in  addition  to 
her  joint  interest  with  the  other  plaintiffs  in 
all  the  property  In  which  they  were  Inter- 
ested, had  a  separate  and  distinct  Interest  in 
some  of  the  property  converted,  In  which 
they  were  not  Interested,  even  then  the  mat- 
ters In  dispute  would  not  have  been  distinct 
and  unconnected;  and  such  a  judgment  as 
that  rendered,  disposing  of  all  the  contro- 
versy in  a  single  suit  might  well  be  regard- 
ed as  beneficial  rather  than  injurious  to  the 
defendant,  and  his  waiver  of  all  objection 
would  have  appeared  reasonable  upon  that 
ground.  But,  upon  tbe  facts  found,  nothing 
was  embraced  in  the  Judgment  which  was 
not  in  the  strictest  sense  a  proper  subject  to 
be  included  therein.  There  was  but  a  sin- 
gle trust  fund,  which  was  the  subject  of  the 
action,  In  which  all  tbe  plaintiffs  had  an  In- 
terest That  being  so,  the  proportion  In 
which  such  Interest  belonged  to  each  was  a 
question  in  which  the  defendant  had  no  con- 
cern. It  was  enough  for  him  that  in  some 
proportion  It  belonged  to  all,— that,  In  the 
language  of  Gen.  St.  I  883,  they  were  "all 
persons  having  an  interest  in  tbe  subject  of 
the  action,  and  In  obtaining  the  judgment 
demanded." 

Finally,  the  defendant  claims  that  tbe  court 
below  erred  in  its  judgment,  because,  upon  the 
facts  found,  tbe  good  faith  and  want  of  knowl- 
edge of  the  banks  of  the  trust  character  of 
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tbe  bondg  protect  the  defendant,  as  matter 
of  law.  He  Invokes  the  rale  that,  "if  the  first 
purchaser  from  the  trustee  takes  the  property 
bona  fide  and  for  value,  and  without  notice, 
all  purchasers  from  him  will  take  the  prop- 
erty discharged  of  the  equitable  claims,  al- 
though they  had  notice  of  them  at  the  time 
they  purchased  from  the  first  purchaser,  and 
such  notice  from  them  cannot  convert  them  in- 
to trustees."  1  Perry,  Trusts  (4th  Ed.)  §  222. 
We  have  no  occasion  to  question  the  rule, 
which  is  confessedly  founded  on  public  policy, 
to  "prevent  a  stagnation  of  property,"  and 
for  the  relief  of  the  bona  fide  purchaser,  who 
"otherwise  might  be  deprived  of  the  benefit 
of  selling  his  property  for  full  value."  We 
only  desire  to  say  that  consideration  for  the 
subsequent  purchaser  with  knowledge  was  not 
a  reason  why  the  rule  was  adopted,  nor  is  it 
a  ground  for  its  extension.  If  the  defendant 
comes  plainly  within  It.  he  is  protected  by  It, 
as  a  matter  of  law.  If  he  does  not,  there  are 
no  equities  growing  out  of  it  and  inuring  to 
bis  benefit.  The  inquiry,  then,  is  whether  the 
defendant  was  in  fact  a  purchaser  from  the 
banks.  The  bonds— other  than  No.  27  Dolores 
county  and  No.  23  San  Miguel  county— were 
deposited  by  Tinker,  together  with  other 
bonds,  with  the  two  banks  as  security  respec- 
tively for  his  two  notes  in  said  banks.  Four 
of  these  guardian  bonds,  amounting  to  $3,000, 
with  other  bonds  belonging  to  Tinker  him- 
self, amounting  to  $2,000,  In  all  $3,000,  were 
deposited  with  the  Bank  pf  Commerce  as  col- 
lateral to  his  note  for  $2,900.  Two  of  the 
guardian's  bonds  amounting  to  $600,  with  oth- 
er bonds  belonging  to  the  defendant  and  loan- 
ed by  him  to  Tinker  to  be  used  as  collateral, 
amounting  to  $4,000,  and  one  bond  belonging 
to  Tinker  of  $500,  in  all  $5,100,  were  deposited 
by  Tinker  in  the  City  Bank,  as  collateral  to 
bis  note  for  $3,500.  Both  of  these  notes  con- 
tained powers  of  sale  of  said  securities,  and 
were  renewals  of  similar  notes  previously  giv- 
en to  said  banks  by  said  Tinker,  and  secured 
In  the  same  manner.  Some  time  before  either 
of  said  notes  fell  due,  both  of  said  banks  in- 
formed Tinker  that  they  would  require  pay- 
ment of  said  notes  when  they  fell  due,  or 
further  security  for  the  payment  thereof. 
Tinker  thereupon  made  an  arrangement  with 
the  defendant,  to  whom  he  was  then  largely 
indebted,  by  which  he  gave  to  the  defendant 
his  note  for  $6,400,  and  pledged  to  the  defend- 
ant, as  collateral  security  therefor,  all  the 
securities  pledged  for  the  payment  of  the 
notes  at  the  banks,  together  with  another 
guardian  bond  of  the  value  of  $500.  Thereup- 
on, before  said  notes  at  the  banks  fell  due,  tbe 
defendant  whom,  it  is  to  be  borne  In  mind, 
the  court  has  found  then  knew  the  character 
of  the  trust  bonds,  under  said  arrangement 
with  Tinker,  and  with  the  consent  of  said 
banks,  who  had  knowledge  of  said  arrange- 
ment between  Tinker  and  the  defendant,  gave 
to  said  banks,  respectively,  his  notes  for  the 
same  amount  as  the  former  notes,  pledging 
to  said  banks,  as  collateral  security  therefor, 


the  same  securities  so  pledged  to  him  bj 
Tinker  for  the  payment  of  said  $6,400. 
banks  accepted  said  notes,  and  then 
stamped  said  notes  of  Tinker  as  paid, 
surrendered  the  same  to  said  Tinker, 
thereupon  held  said  securities— which 
not  taken  from  the  possession  of  said  1 
In  carrying  out  said  arrangement— as  colh 
for  the  payment  of  said  notes.  These  i 
and  also  the  $6,400  note  given  by  said  Ti 
were  renewed  from  time  to  time.  Afte 
last  $6,400  note  to  the  defendant,  but  b 
the  last  renewal  notes  to  the  banks,  be 
due,  the  defendant  paid  said  notes  t< 
banks  and  received  from  them  all  said  a 
ties  and  sold  them— including  the  No.  22 
Miguel  county  bond  belonging  to  said 
which  had  been  delivered  to  the  defei 
by  Tinker  as  collateral  for  defendant' 
dorsements  of  Tinker's  note,  and  whlc 
fendant  was  compelled  to  pay,  excepting 
securities  belonging  to  the  defendant—at 
face  value,  and  indorsed  the  avails  of  the 
as  a  part  payment  upon  Tinker's  $6,400 
Now,  analyzing  this  transaction,  it  wi 
seen  that  the  banks  were  not  purchase 
these  bonds  from  Tinker,  nor  the  defei 
purchaser  of  them  from  the  banks.  Tb 
tiate  title  of  the  banks  never  became  cox 
mate.  All  the  notes  for  which  they  wei 
posited  as  collateral  security,  both  tho 
Tinker  and  of  the  defendant,  were  pal 
fore  maturity.  The  banks,  therefore,  n< 
exercised,  nor  ever  bad  the  right  to  exe 
the  power  of  sale.  The  defendant  must 
his  title  to  Tinker,  the  wrongdoer;  not  t 
banks,  who  were  innocent.  But  the  de 
ant  asks:  "What  difference  Is  there,  in 
ciple,  between  his  paying  the  notes  befor 
and  taking  the  securities  by  agreement  < 
parties  concerned,  and  purchasing  the 
from  the  banks  as  a  commercial  transa 
and  receiving  the  securities  from  the  I 
as  collateral?"  If  the  latter  had  in  fact 
done  by  an  outside  party,  he  would  hav< 
$10,100  as  collateral  for  $6,400  of  notes, 
verting  the  collateral  at  its  face  value, 
became  necessary  to  convert  it,  he  would 
ly  have  had  to  account  for  $3,700.  The 
funds  In  this  $10,100,  leaving  out  the  $50) 
the  $200  afterwards  received  by  the  de 
ant,  with  knowledge,  amounted  to  $ 
Tinker's  own  bonds  to  $2,500,  and  tb 
f  endant's  to  $4,000.  Thus,  the  collateral, 
than  guardian  bonds,  amounted  to  $100 
than  tbe  loan.  The  defendant,  it  is  true 
far  from  being  an  outside  party.  But  cai 
operate  to  bis  advantage?  Ought  he  to  1 
lowed  to  protect  his  own  collateral  frou 
by  converting  what  he  knows  to  be  trust 
erty?  We  think  not.  The  defendant's 
on  this  point  closes  with  the  assertion: 
equities  which  might  be  helped  by  ma 
ing  of  assets  to  have  the  defendant's  or 
ei^s  bonds  first  applied  for  the  payment  < 
Tinker  notes  can  be  invoked  here,  becatu 
defendant's  notes  to  the  banks  were  paic 
the  securities  sold  and  applied,  long  t 
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my  demand  was  ever  made  for  the  securities 
»)•  the  guardian."  It  would  seem  that  the 
lecesslty  of  resorting  to  the  claim  that  the 
quitles  in  favor  of  the  plaintiffs  arising  from 
he  transaction  were  barred  would  have  In- 
dented to  the  defendant  that  he  stood  in  no 
xeitlon  to  Invoke  any  principle  of  equity  in 
ils  own  behalf.  Accounting  for  these  bonds, 
le  is  in  no  worse  position  than  if  he  had  done 
that  equity  required  he  should  have  done  in 
he  first  instance,— see  that  Tinker's  collater- 
Js  were  applied  In  part  payment,  and  then 
tear  the  loss  to  the  extent  of  his  own.  To 
■old  that  by  his  own  unauthorised  act  he  can 
ilacc  himself  in  a  better  position  would  be  to" 
illow  him  to  take  advantage  of  his  own 
wnug.  There  Is  no  error  in  the  judgment 
•omplalned  of.   The  other  Judges  concurred. 


JOHNSON  et  al.  v.  EDMOND  et  al. 
Supreme  Court  of  Errors  of  Connecticut.    Feb. 
S,  1896.) 

V».u  —  Construction— Perpetuities  —  Descrip- 
tion or  Devisees. 

1.  Testator  bequeathed  one-half  of  his  re- 
lidnary  estate  to  his  daughter  M.  for  life,  to  go 
it  her  decease  to  her  children,  "and  the  legal 
epresentatives  of  any  of  them  who  may  then 
lave  deceased,"  and  their  heirs.  The  other  half 
ie  bequeathed  to  his  daughter  J.  for  life;  to  go, 
it  her  death,  to  her  children  and  the  "deseend- 
inta"  of  any  deceased  child,  but,  in  case  J.  left 
10  descendants,  ^hen  such  portion  to  go  to  the 
■Uildren  of  M.,  and  the  "legal  representative'' 
if  any  one  of  them  then  deceased,  and  their 
leiro,  subject  only  to  a  life  estate  in  one-third 
hereof  to  J.'s  husband,  if  he  survived  her.  At 
estator's  death  he  had  but  two  grandchildren, 
laughters  of  M.  Held,  that  the  bequests  over, 
ifter  the  life  estates  to  testator's  daughters, 
»ere  not  void  as  against  the  statute  of  perpe- 
uities;  and  hence  the  whole  residuary  estate, 
'&  testator's  death,  vested  (so  far  as  to  conati- 
ute  a  transmissible  estate)  in  M.'s  daughters, 
'nbject  only  to  the  life  estates,  and  to  the  con- 
ingency  of  J.'s  leaving  descendants  surviving. 

2.  The  term  "legal  representatives,"  as  ap- 
Jied  to  the  succession  of  M.'s  life  estate,  means 
xecutors  and  administrators. 

Hamersley,  J.,  dissenting. 

Case  reserved  from  superior  court,  New 
London  county;   F.  B.  Hall,  Judge. 

Action  by  John  M.  Johnson  and  Gardiner 
Ireene,  Jr.,  trustees,  against  John  D.  Ed- 
nond,  Jr.,  and  others,  for  the  construction 
>f  a  will.  Reserved  upon  the  facts  stated 
n  the  complaint,  for  the  advice  of  the  su- 
preme court. 

W.  A  Briscoe,  for  plaintiffs.  Jeremiah 
llalsey  and  Frank  T.  Brown,  for  John  D. 
Itfmond,  Jr.,  and  Mary  H.  and  Louis  Du- 
?aL  William  B.  Anderson,  for  Helen  H. 
(Vhlte  and  Juliet  B.  Appleton.  W.  S.  AUls, 
lor  Andrew  S.  Webster.  George  A.  Blaney, 
Cor  Aaron  D.  Webber.  John  T.  Walt,  for 
Hugh  H.  Osgood  and  others. 

TOBRANCE,  J.  This  suit  is  brought  to 
btaln  a  judicial  construction  of  the  will  of 
ltussell  Hubbard,  and  comes  to  this  court 
b7  way  of  reservation.   The  questions   in 


the  case  arise  upon  the  eighth  clause  of  the 
will,  which  reads  as  follows:  "All  the  rest 
and  residue  of  my  estate,  of  all  kinds,  which 
I  shall  own  at  the  time  of  my  decease,  I 
give  and  bequeath  and  devise  as  follows, 
viz.:  To  my  daughter  Mrs.  Mary  H.  Bull 
one-half  thereof  for  and  during  her  natural 
life,  the  net  income,  rents,  and  profits  there- 
of, after  deducting  the  current  charges  and 
expenses,  to  be  paid  over  to  her  as  col- 
lected by  my  executors;  and,  upon  her  de- 
cease, I  give  and  bequeath  and  devise  the 
estate  so  given  to  her  for  life  to  her  children, 
and  the  legal  representatives  of  any  of  them 
who  may  then  have  deceased,  and  to  their 
heirs,  forever.  And  I  give  and  bequeath 
and  devise  the  other  half  of  said  residuum 
of  my  estate  to  my  daughter  Mrs.  Juliet  H. 
Spalding,  for  and  during  her  natural  life, 
the  net  income,  rents,  and  profits  thereof, 
after  deducting  charges  and  expenses,  to  be 
paid  to  her  as  collected;  and,  upon  the  de. 
cease  of  my  said  daughter  Juliet,  I  give, 
bequeath,  and  devise  the  estate  so  given  to 
her  for  life  to  her  children,  and  the  descend- 
ants of  any  child  of  hers  who  may  then  have 
deceased,  and  to  their  heirs,  forever;  but, 
if  she  have  no  child  or  other  descendant  of 
hers  surviving  her,  then  one-third  the  es- 
tate so  given  to  her  for  life  shall  go  to  her 
husband,  Charles  Spalding,  for  life,  the  net 
income,  rents,  and  profits  thereof  to  be  paid 
to  him  by  my  executors,  and  the  other  two- 
thirds  parts  thereof  to  the  children  of  my 
said  daughter  Mary,  and  the  legal  repre- 
sentatives of  such  of  them  as  may  then  be 
dead,  and  their  heirs,  forever;  and,  upon 
the  decease  of  the  said  Charles  Spalding, 
the  portion  of  my  estate  so  given  to  him 
for  life  I  give,  bequeath,  and  devise  to  said 
children  of  my  daughter  Mary,  and  the  legal 
representatives  of  such  of  them  as  may  then 
be  deceased,  and  to  their  heirs,  forever." 
These  questions  are  thus  stated  in  the  com- 
plaint: "Whether  the  limitation  over,  upon 
the  decease  of  the  testator's  daughters,  to 
the  children  of  Mary  H.  Bull,  and  the  legal 
representatives  of  any  of  them  who  may 
then  have  deceased,  and  their  heirs,  forever, 
is  void,  as  offending  against  the  statute 
against  perpetuities  and  the  estate  therein  at- 
tempted to  be  disposed  of  is  intestate  estate. 
If  said  provision  be  valid,  what  is  the  mean- 
ing of  the  expression  'legal  representatives,' 
wherever  the  same  is  used § in  said  section?" 
The  will  was  made  in  1854,  and  the  tes- 
tator died  in  1857.  At  the  time  the  will  was 
made,  he  had  a  wife,  and  only  two  children, 
the  daughters  Mary  and  Juliet,  named  in 
the  will,— the  former,  a  widow,  and  the  lat- 
ter, the  wife  of  Mr.  Spalding,— and  two  un- 
married granddaughters,  named  Juliet  and 
Helen,  children  of  his  daughter  Mary;  and 
this  condition  of  the  testator's  family  re- 
mained the  same  up  to  the  time  of  his  death. 
His  wife  died  In  1863.  After  his  death,  his 
daughter  Mary  married  Mr.  Webber,  but 
had  no  children  by  this  second  marriage,  and 
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she  died  In  January,  1894,  leaving  her  hus- 
band, who  Is  a  party  to  this  suit  Mrs. 
Spalding,  the  other  daughter,  never  bad  any 
children.  She  died  in  1865,  and  her  bus- 
band  died  In  1886.  The  granddaughter  Juli- 
et ultimately  married  Mr.  Edmond,  and  she 
died  in  1878,  leaving  her  husband  and  three 
children  surviving  her.  The  husband  has 
died  since  the  commencement  of  this  pro- 
ceeding, and  the  children,  together  with 
their  children,  are  all  parties  in  the  case. 
The  other  granddaughter,  Helen,  married 
Mr.  Webster,  and  died  in  1804,  leaving  her 
husband,  who  is  a  party  to  this  suit,  and 
a  daughter,  who,  with  her  husband  and  chil- 
dren, are  also  parties.  The  daughters  of 
the  testator,  Mary  and  Juliet,  left  wills, 
which  have  been  duly  admitted  to  probate, 
in  which  the  bulk  of  their  property  is  given 
to  their  husbands;  and  the  executor  of  Mary 
and  the  executor  of  Charles  Spalding,  claim- 
ing under  the  wills  of  Mary  and  Juliet  re- 
spectively, are  also  parties  to  this  proceed- 
ing. These  executors  claim  that  the  devises 
over,  in  the  eighth  clause  of  the  will,  after 
the  life  estates  to  the  daughters  of  the  tes- 
tators, are  void,  and  that  consequently  the 
daughters  took  the  entire  residue  of  their 
father's  estate,  as  his  heirs  at  law;  while 
the  children  and  grandchildren  of  Mrs.  Ed- 
mond and  of  Mrs.  Webster  claim  that  these 
dispositions  over  are  valid.  Which,  if  ei- 
ther, of  these  claims  is  correct,  will  depend 
upon  the  construction  of  this  eighth  clause 
of  the  will. 

The  Intention  of  the  testator  is  to  govern 
if  it  can  be  ascertained,  and  is  conformable 
to  law;  and,  of  course,  it  is  the  Intention  ex- 
pressed and  made  manifest  in  the  words  used, 
which  words  may,  If  necessary,  be  read  in 
the  light  of  the  facts  and  circumstances 
relating  to  the  condition  of  the  testator's 
family,  and  the  like,  under  which  they  were 
written.  The  only  immediate  objects  of  the 
testator's  bounty,  when  the  will  was  made, 
were  his  wife,  his  two  daughters,  and  his 
two  living  fatherless  granddaughters.  He 
would  naturally  be  more  solicitous  to  pro- 
vide for  his  grandchildren  than  for  more 
remote  descendants,  because  the  former 
were  nearer  to  him  In  blood,  and  two  of 
them  were  then  living  and  known  to  him; 
and  it  is  evident  from  the  stxth  clause  of 
the  will  that  he  had  these  two  living  grand- 
children chiefly  in.  mind  when  he  made  the 
will,  for,  though  the  legacies  therein  given 
are  In  form  perhaps  to  his  grandchildren  as 
a  class,  the  language  used  shows  he  was 
mainly  thinking  of  the  two  who  then  consti- 
tuted the  entire  class.  It  is  not  at  all  dif- 
ficult to  discover  the  main  general  purpose 
of  the  testator  in  this  will.  He  first  makes 
ample  provision  for  his  wife;  then  he  gives 
such  legacies  as  he  deemed  It  proper  to  give; 
and,  lastly,  he  disposes  of  the  residue  in  the 
eighth  clause.  His  general  plan  and  pur- 
pose in  that  clause  is  also  clear.  He  intends 
to  dispose  of  the  entire  residuum,  so  as  to 


avoid  Intestacy  as  to  any  of  it;  to  trea 
two  daughters  exactly  alike,  for  subatai 
ly  the  same  provision  Is  made  for  eacl 
give  the  daughters  the  life  use  of  one 
of  the  residuum,  and  to  give  them  no 
than  that;  and,  lastly,  to  give  the  e 
residuum  to  his  grandchildren,  divldli 
Into  two  equal  parts,  one  for  the  issu 
each  of  his  daughters,  who  might  sui 
her. 

At  the  date  of  his  will,  one  daughter  < 
Mrs.  Bull,  had  issue.  She  was  a  wi 
and  her  two  unmarried  daughters  must 
essarily  have  occupied  a  prominent  pla< 
the  testator's  mind  while  shaping  the 
visions  of  his  will.  After  giving,  in 
eighth  article  of  that  instrument,  to 
Bull,  half  his  residuary  estate  for  her 
the  net  Income  to  be  paid  over  to  he 
collected  by  his  executors,  be  proceeds  i 
"Upon  her  decease  I  give  and  bequeath 
devise  the  estate  so  given  to  her  for  Hi 
her  children,  and  the  legal  represents 
of  any  of  them  who  may  then  have  decei 
and  to  their  heirs,  forever."  He  then  m 
a  similar  disposition  of  the  other  half  o: 
residuum  and  its  net  income  In  favo 
Mrs.  Spalding,  and  adds:  "Upon  the  de< 
of  my  said  daughter  Juliet,  I  give,  bequ< 
and  devise  the  estate  so  given  to  bei 
life  to  her  children,  and  the  descendant 
any  child  of  hers  who  may  then  bavt 
ceased,  and  to  their  heirs,  ferever;  bt 
she  have  no  child  or  other  descendai 
hers  surviving  her,  then  one-third  the  ei 
so  given  to  her  for  life  shall  go  to  her 
band,  Charles  Spalding,  for  life,  the 
Income,  rents,  and  profits  thereof  to  be 
to  him  by  my  executors,  and  the  other 
thirds  parts  thereof  to  the  children  ot 
said  daughter  Mary,  and  the  legal  r< 
sentatives  of  such  of  them  as  may  the 
dead,  and  their  heirs,  forever;  and, 
the  decease  of  the  said  Charles- Spalding 
portion  of  my  estate  so  given  to  him 
life  I  give,  bequeath,  and  devise  to 
children  of  my  daughter  Mary,  and  the 
representatives  of  such  of  them  as 
then  be  deceased,  and  to  their  heirs, 
ever."  The  twelfth  article  of  the  will 
thus:  "Should  my  said  son-in-law  Ch 
Spalding  not  survive  bis  said  wife,  Ji 
then,  upon  the  decease  of  the  said  Julie 
the  estate  bo  given  to  her  for  life  (pro\ 
she  leave  no  child  or  descendant  of 
surviving  her)  I  give,  bequeath,  and  di 
to  the  children  of  my  said  daughter  ft 
and  the  legal  representatives  of  sue 
them  as  may  then  have  deceased,  an 
their  heirs,  forever."  It  will  be  rema 
that  both  in  the  eighth  and  twelfth  art 
the  reference  to  the  issue  of  his  d&ugi 
is  differently  phrased,  with  respect  to  < 
In  providing  for  Mrs.  Bull's  children, 
gift  is  to  them  upon  her  decease,  "and 
legal  representatives  of  any  of  them 
may  then  have  deceased,  and  to  their  1 
forever."    In  providing  for  Mrs.  Spald 
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children  (should  any  thereafter  be  born  to 
her),  the  gift  U  to  them,  "and  the  descend- 
ants of  any  child  of  hers  who  may  then  have 
deceased,  and  to  their  heirs,  for  ever."  The 
term  "legal  representatives"  is  nsed  in  these 
two  articles  four  times  to  prescribe  the  suc- 
cession to  the  estate  given  to  Mrs.  Bull  for 
life;  and  the  terms  "descendants,"  '^chUd 
or  other  descendant,"  and  "child  or  de- 
scendant" are  with  equal  care  used  to  pre- 
scribe the  succession  to  the  estate  given  to 
Mrs.  Spalding.  It  is  natural  to  conclude 
that  the  testator  employed  this  differing 
phraseology  In  the  case  of  each  daughter 
because  be  Intended  the  succession  in  the 
line  of  each  to  be  regulated  in  a  different 
way.  This  effect  can  be  given  to  his  words 
only  by  regarding  the  term  "legal  repre- 
sentatives," as  used,  to  denote  the  executors 
or  administrators  of  the  estates  of  the  chil- 
dren of  Mrs.  Bull.  It  is  one  of  those  am- 
biguous terms  the  meaning  of  which  can 
often  be  determined,  only  by  the  context, 
and  the  situation  of  the  testator  with  ref- 
erence to  the  natural  objects  of  this  bounty. 
In  the  present  case  it  is  not  unnatural  that 
the  testator  may  have  had  such  confidence 
in  the  good  judgment  and  discretion  of  his 
two  granddaughters,  with  whose  personal 
qualities  be  must  have  been  somewhat  fa- 
miliar, that  he  was  willing  to  allow  their 
shares  to  pass  out  of  the  family,  if  they 
should  choose  to  alienate  or  bequeath  them. 
So  other  reason  occurs  to  us,  or  has  tfeen 
suggested  at  the  bar,  for  the  careful  and  re- 
peated reference  to  their  executors  and  ad- 
ministrators, when  compared  with  the  equal 
care  shown  to  keep  the  half  of  his  estate  des- 
tined for  Mrs.  Spalding's  children,  should 
she  have  any,  strictly  in  the  line  of  her  de- 
scendants. 

This  conclusion  is  strengthened  by  the  fact 
that,  while  he  provides  for  his  living  son-in- 
law,  Mr.  Spalding,  in  case  Mrs.  Spalding 
should  die  before  him  without  issue,  he 
makes  no  provision  for  the  benefit  of  any 
future  bosband  of  either  daughter,  although 
he  contemplates  the  possibility  of  second 
marriages,  by  declaring  at  the  close  of  bis 
will  that  they  shall  take  the  estates  left  to 
them  for  their  sole  and  separate  use,  "free 
from  the  debts,  obligations,  and  control  of 
any  present  or  future  husband."  This  also 
serves  to  show  that  the  testator  was  more 
solicitous  to  provide  for  those  who  were  in 
actual  existence  than  for  those  who  might 
thereafter  come,  by  birth  or  marriage,  into 
the  circle  of  his  family.  We  therefore  think 
that  the  term  "legal  representatives,"  in 
each  of  the  places  where  it  is  used,  with  ref- 
erence to  the  shares  of  Mrs.  Bull's  children, 
means  "executors  and  administrators,"  and 
is  one,  not  of  purchase,  but  of  limitation. 
Tarrant  v.  Backus,  63  Conn.  277,  28  Atl.  46. 

Under  this  construction  of  the  will,  It  gave 
half  the  residuary  estate,  upon  the  death  of 
the  testator,  to  the  children  of  Mrs.  Bull, 
as  a  clans,  by  an  absolute  title,  subject  only 


to  her  life  estate.  The  phrase,  "upon  her 
decease,  I  give,  bequeath,  and  devise  the 
estate  so  given  to  her  for  life  to  her  chil- 
dren," has  the  same  legal  meaning  as  if  it 
had  read,  "I  give,  bequeath,  and  devise  the  es- 
tate so  given  to  her  for  life  to  her  children, 
to  come  into  their  possession  upon  her  de- 
cease."   It  was  a  vested  remainder  in  fee. 

As  respects  the  other  half  of  the  residuum, 
the  children  of  Mrs.  Bull,  for  the  same  rea- 
sons, took  as  a  class,  upon  the  testator's  de- 
cease, vested  interests  by  way  of  a  contin- 
gent remainder  with  a  double  aspect.  Gray, 
Perp.  |  113a;  Fearne,  Rem.  444,  445.  The 
term  "vested,"  as  applied  to  remainders, 
has  unfortunately  been  used  in  English  and 
American  law  with  two  meanings.  It  may 
signify  simply  a  remainder  so  far  vested  as 
to  be  capable  of  alienation,  and  the  subject 
of  succession  by  inheritance.  It  may  also 
signify  a  remainder  so  absolutely  vested 
that  the  remainder-man  is  certain  to  come 
into  possession  Immediately  upon  the  de- 
termination of  the  precedent  estate.  In  ap- 
plying the  common-law  rule  against  perpe- 
tuities, no  interest  is  ordinarily  deemed  vest- 
ed which  Is  not  of  the  description  last  given. 
Gray,  Perp.  H  101,  118.  In  applying  the 
statute  of  perpetuities  of  this  state  (Gen. 
St.  i  2952),  the  word  may  be  properly  used 
with  either  signification.  That  statute  was 
enacted  in  furtherance  of  the  ancient  policy 
of  this  commonwealth,  both  as  a  colony  and 
as  a  state,  to  promote  the  equal  Inheritance 
and  free  transmission  of  landed  property, 
unhampered  by  complicated  trusts  or  en- 
tailments enduring  from  generation  to  gen- 
eration. 1  i.  wift,  Syst  Laws  Conn.  242,  247; 
Daggett,  J.,  in  Allyn  v.  Mather,  9  Conn.  132. 

Our  statute  against  perpetuities,  as  it  stood 
at  the  date  of  this  will,  forbade  grants  by 
deed  or  will  to  any  persons  except  such,  "or 
the  immediate  issue  or  descendants  of  such, 
as  are  in  being  at  the  time  of  making  such 
deed  or  will."  Comp.  St.  1864,  p.  630,  |  4. 
The  amendment  passed  in  1884  (Gen.  St  { 
2952),  by  which  the  phrase  "at  the  time  of 
the  delivery  of  such  deed  or  death  of  the 
testator"  was  substituted  for  the  words  "at 
the  time  of  making  such  deed  or  will,"  we 
regard  as  merely  declaratory  of  their  legal 
meaning.  The  class  of  the  children  of  Mrs. 
Bull  was  therefore  formed  at  the  death  of 
the  testator. 

It  is  unnecessary  to  consider  whether,  had 
Mrs.  Spalding  left  surviving  descendants, 
the  provision  in  their  favor  would  have  been 
fully  operative.  2  Bedf.  Wills,  573.  If  one 
of  the  contingencies  affecting  the  remainder 
Interests  of  the  children  of  Mrs.  Bull  could 
be  held  to  be  obnoxious  to  the  statute  of  per- 
petuities, as  to  which  we  express  no  opinion, 
the  other  was  certainly  one  that  was  clear- 
ly stated  and  open  to  no  legal  objection. 
Upon  the  death  of  Mrs.  Spalding,  in  1865, 
leaving  no  surviving  descendants,  the  re- 
mainder became  a  "vested"  one,  in  the  full- 
est sense  of  the  teim,  In  the  children  of 
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Mrs.  Bull,  and  their  heirs,  executors,  and 
administrators,  subject  only  to  the  life  es- 
tates created  by  the  will. 

To  avoid  unnecessary  complication  of 
statement,  we  have  treated  the  remainder 
Interests  which  were  vested  in  the  children 
of  Mrs.  Bull  as  if  no  trusts  had  been  inter- 
posed. The  trustees,  of  course,  received  the 
legal  title,  and  the  remainder  Interests  were 
subject  to  their  legal  estate.  The  superior 
court  is  advised  that  the  entire  residuary 
estate  of  the  testator  was  vested  upon  his 
decease  (so  far  as  to  constitute  a  transmissi- 
ble estate)  In  the  two  daughters  of  Mrs. 
Bull,  subject  only  to  the  life  estates  cre- 
ated by  the  will,  and  to  the  contingency  of 
Mrs.  Spalding's  death,  leaving  surviving  de- 
scendants. The  other  judges  concurred,  ex- 
cept HAMERSLEY,  X,  who  dissented. 


JOHNSON  et  al.  v.  WEBBER  et  al. 

(Supreme  Court  of  Errors  of  Connecticut.    Feb. 

8,  1885.) 

Wills— Cosstkdction— Validity. 

1.  Testatrix  devised  to  her  two  daughters 
and  their  heirs  a  portion  of  her  estate;  direct- 
ing the  executors  to  retain  therefrom  a  fund, 
from  the  income  of  which  certain  annuities 
should  be  paid,  the  balance  of  the  income  to  go 
to  the  daughters  equally,  and  that  the  executors 
should  hold  the  same  until  the  death  of  the  last 
annuitant,  or,  if  either  daughter  should  die  be- 
fore the  last  annuitant,  then  her  proportionate 
share  of  said  income  should  be  paid  according 
to  her  last  will,  or,  in  case  of  intestacy,  to  her 
heirs.  Held  that,  both  daughters  and  annui- 
tants being  dead,  the  fund,  with  its  accumula- 
tions, should  be  paid  to  the  estates  of  the 
daughters,  in  equal  proportions. 

2.  Testatrix,  in  one  clause  of  her  will,  made 
certain  bequests  to  her  married  granddaughters, 
and  in  a  subsequent  clause,  which  she  expressly 
declared  to  be  an  alteration  of  the  former,  pro- 
vided that  if  either  of  said  granddaughters  (nam- 
ing them)  should  die,  "leaving  a  husband  surviv- 
ing," such  husband  should  receive  a  certain  life 
income.  Belt,  that  the  beneficiaries  intended 
were  the  then  husbands  of  the  granddaughters. 

3.  Testatrix  provided  in  her  will  that  a 
fund  should  remain  in  the  hands  of  her  exec- 
utors during  the  lives  of  two  granddaughters 
and  the  life  of  the  survivor  of  them;  that  from 
the  income  thereof  certain  annuities  should  be 
paid,  and  the  balance  distributed  equaliy  be- 
tween the  granddaughters;  that  on  the  death 
of  both  granddaughters  the  principal  should  be 
divided  into  two  parts,  the  first  part  to  be  dis- 
tributed to  the  children  of  the  granddaughters, 
and  the  second  part,  at  the  death  of  the  last  an- 
nuitant, to  go  to  the  then  lineal  descendants  of 
testatrix.  By  a  subsequent  clause,  expressly 
declared  to  be  an  alteration  of  the  above  pro- 
vision, testatrix  provided  that  if  either  or  both 
the  granddaughters  should  die,  leaving  a  hus- 
band, such  husband  should  receive  from  the  in- 
come of  the  above  fund  one-half  what  the  wife, 
if  living,  would  have  received.  Held,  that  the 
latter  provision  so  modified  the  former  that, 
after  both  granddaughters  and  annuitants  were 
dead,  no  actual  distribution  of  the  fund  could 
he  had  while  the  husband  of  either  granddaugh- 
ter lived,  but  on  the  death  of  the  last  surviving 
husband  the  distribution  should  be  made  as  of 
the  dates  originally  provided  in  the  will. 

4.  A  provision  in  a  will  that,  on  the  termina- 
tion of  certain  trusts  created  thereby,  the  trust 
fund  should  go  to  the  "then"  lineal  descend- 


ants, is  void,  under  Gen.  St.  S  2952,  whi< 
clares  that  no  estate  shall  be  given  by  w 
any  persons  but  such  as  are,  at  testator's  c 
in  being,  or  to  their  immediate  descendan 

5.  Where  a  testatrix  devised  propert 
otherwise  disposed  of.  at  the  termination  o 
tain  trusts  created  by  the  will,  to  her  "he 
law,"  the  devisees  are  those  who  are  her 
at  the  time  of  htr  decease,  and  not  those 
may  be  her  heirs  at  the  termination  o 
trust. 

6.  Where  testatrix  gave  a  certain  f  u 
her  two  granddaughters  for  life,  and  pre 
that  on  their  decease  the  same  should  *"' 
vided  and  distributed  equally  to  their  chi 
per  capita,"  two  of  whom  were  then  in  ! 
such  devise  is  a  gift  to  the  great  grandchi 
as  a  class;  vesting,  In  point  of  right,  a 
death  of  testatrix,  in  the  then  two  mei 
constituting  the  class,  and  in  those  after 
as  soon  as  born. 

Hammersley,  J.,  dissenting. 

Case  reserved  from  superior  court,  New 
don  county;    F.  B.  Hall,  Judge. 

Action  by  John  M.  Johnson  and  Gai 
Greene,  Jr.,  trustees,  against  Aaron  D. 
ber,  executor,  and  others,  to  determln 
validity  and  construction  of  a  will.    Rest 

Gen.  St.  Conn.  §  2062,  provides  that  i 
tate  in  fee  simple,  fee  tail,  or  any  less  e 
shall  be  given  by  deed  or  will  to  any  pe 
but  such  as  are,  at  the  delivery  of  the  d< 
death  of  the  testator,  in  being,  or  to  the 
mediate  issue  or  descendants. 

W.  A.  Briscoe,  for  plaintiffs.  Jeremiali 
sey  and  Frank  T.  Brown,  for  John  D 
mond,  2d,  and  Mary  H.  and  Louis  I 
William  B.  Anderson,  for  Juliet  B.  Apj 
and  Helen  H.  White.  John  T.  Wait,  fo 
drew  S.  Webster  and  the  estate  of  CI 
Spalding. 

TOBRANCE,  J.  This  Is  a  proccedli 
obtain  a  Judicial  construction  of  the  w 
Abby  W.  Hubbard,  reserved  by  the  sii) 
court,  upon  the  facts  found,  for  the  advi 
this  court.  The  will  was  made  In  May, 
and  the  testatrix  died  in  July  of  that 
At  the  time  the  will  was  made,  and  a 
death,  her  immediate  family  and  descen 
consisted  solely  of  two  daughters,  Mrs. 
H.  Bull,  a  widow,  and  Mrs.  Juliette  H.  £ 
Ing,  the  wife  of  Charles  Spalding;  two  g 
daughters,  children  of  Mrs.  Bull,  named  ] 
and  Juliette,  the  former  the  wife  of  An 
S.  Webster,  and  the  latter  the  wife  of  1 
V.  Edmond;  and  two  great-grandchll 
one  being  the  son  of  Mrs.  Edmond,  an 
other  the  daughter  of  Mrs.  Webster.  . 
the  death  of  the  testatrix,  Mrs.  Bull  ms 
Aaron  D.  Webber,  and  died  in  January, 
leaving  her  husband,  who,  as  executor  i 
her  will,  is  a  party  to  thta  proceeding. 
Spalding,  who  never  had  any  children, 
In  1865:  leaving  her  husband  surviving 
and  a  will  In  which  she  gave  to  him  al 
estate.  He  died  In  18S5,  and  his  execute 
trustees  are  parties  here,  claiming  under 
Spalding's  will.  One  of  the  granddaug! 
Mrs.  Webster,  died  in  Janvary,  1804. 
left,  surviving  her,  her  husband,  Mr.  We 
and  a  daughter,  now  Mrs.  Louis  H.   E 


Digitized  by  LjOOQlC 


Conu.) 


JOHNSON  e.  WEBBEK. 


507 


The  husband  and  daughter,  together  with  her 
husband  and  minor  children,  are  made  par- 
ties to  this  proceeding.  The  other  grand- 
daughter, Mrs.  Edmond,  died  In  1878;  leaving 
her  husband,  Mr.  Edmond,  and  three  children, 
surviving  her.  Mr.  Edmond  has  died  since 
this  suit  was  brought.  The  three  children, 
together  with  their  children,  are  made  parties 
to  the  salt. 

The  will  consists  of  14  articles,  but  as  the 
questions  In  the  case  arise  mainly,  If  not  en- 
tirely, upon  the  eleventh  and  thirteenth  arti- 
cles, it  will  be  unnecessary  to  consider  the 
others,  except  Incidentally;  and  for  such  pur- 
pose It  will  be  sufficient  to  state  the  substance 
of  most  of  them,  other  than  the  eleventh  and 
thirteenth.  The  first  merely  directs  that  the 
-lebts  and  funeral  charges  be  paid.  The  sec- 
ond gives  absolutely  to  the  daughters,  Mrs. 
null  and  Mrs.  Spalding,  certain  property 
therein  mentioned.  The  third  and  fourth  give 
certain  small  legacies  to  the  corporations 
named  therein.  The  fifth,  sixth,  seventh, 
eighth,  and  ninth  provide  that  certain  sums 
shall  be  paid  yearly  to  certain  relatives  there- 
in named,  during  their  lives.  These  annuities, 
as  we  shall  for  convenience  hereafter  call 
them,  amount  In  the  whole  to  $500.  The  an- 
nuitants named  were  her  brother,  Joseph  Wil- 
liams: his  two  daughters,  Abby  and  Rebecca; 
Mrs.  Huntington,  a  sister  of  the  testatrix; 
Mrs.  Nancy  Whiting  and  her  daughter  Mary; 
and  Mrs.  Betsey  Williams.  The  tenth  article 
rvads  as  follows:  "And  all  the  annual  sums 
of  one  hundred  dollars  each  given  as  afore- 
said shall  be  paid  to  the  several  legatees  afore- 
said in  the  semiannual  sums  of  fifty  dollars 
each  to  the  persons  entitled  to  receive  them, 
by  the  executors  hereof,  from  the  income  to 
be  received  from  the  portion  of  my  estate  to 
be  left  in  the  bands  of  said  executors  as  herein 
provided,  %  and  said  annual  sums  shall  com- 
mence running  from  the  time  of  my  decease. 
One-half  said  annual  sums  shall  be  paid  from 
the  income  to  be  received  by  said  executors 
and  their  successors  from  the  portion  of  my 
estate  to  be  left  as  hereinafter  provided  in  the 
hands  of  the  executors  for  the  benefit  of  my 
granddaughters,  Mrs.  Helen  Webster  and  Mrs. 
Juliette  Edmond,  during  their  lives,  and  the 
other  half  from  the  income  to  be  received  by 
said  executors  from  the  portion  of  my  estate, 
to  the  value  of  eight  thousand  dollars,  to  re- 
main in  their  hands  for  that  purpose,  as  here- 
inafter provided."  The  twelfth  and  four- 
teenth articles  are  of  no  Importance  here 
The  eleventh  and  thirteenth  articles  read  as 
follows:  "Eleventh.  After  paying  the  expense 
of  settling  my  estate,  and  within  one  year  aft- 
er my  decease,  and  earlier  If  convenient,  the 
estate  then  in  the  hands  of  the  executors, 
both  real  and  personal,  including  my  home- 
stead, shall  be  appraised,  except  what  is  here- 
inbefore specifically  given,  by  one  or  more 
disinterested  persons,  to  be  agreed  upon  by 
my  said  daughters,  or,  If  they  cannot  agree,  to 
be  appointed  by  the  court  of  probate,  from  the 
district  of  Norwich,  at  its  fair  cash  value, 


which  appraisal  shall  be  entered  of  record  In 
said  court,  and,  after  paying  the  legacies  here- 
in given,  one-half  the  residue  of  said  appraised 
estate,  which  half  shall  be  entirely  of  the  per- 
sonal estate  at  said  appraised  value,  shall  be 
and  remain  in  the  hands  of  the  executors  and 
their  successors  during  the  lives  of  my  grand- 
daughters, Mrs.  Helen  Webster  and  Mrs^  Ju- 
liette Edmond,  and  the  life  of  the  survivor  of 
them;  and  from  the  current  Income  thereof 
said  executors,  after  paying  current  expenses 
and  charges,  shall  first  pay  to  the  persons 
entitled  to  receive  it  one-half  of  the  aforesaid 
annual  sums  of  one  hundred  dollars  each,  and 
the  balance  of  the  income  equally  to  my  said 
granddaughters;  and  If  either  of  my  said 
granddaughters  shall  decease,  whether  before 
or  after  me,  the  other  surviving,  the  portion 
of  said  income  which  said  deceased  one  would 
have  received,  if  living,  shall  be  paid  to  the 
lineal  descendant  or  descendants  of  such  de- 
ceased one,  if  she  shall  leave  any,  and,  If  not, 
then  to  said  surviving  granddaughter  during 
her  life.  And  upon  the  decease  of  both  of  said 
granddaughters  the  executors  and  their  suc- 
cessors shall  retain  in  their  bands  a  portion  of 
the  best  part  of  said  estate,  so  held  In  their 
hands  for  my  granddaughters,  as  in  their 
Judgment  will  be  amply  sufficient  to  yield  an 
Income  of  double  the  amount  then  required  to 
pay  the  one-half  of  said  annual  sums  of  $100 
each,  and  after  paying  said  half  the  executors 
shall  pay  the  balance  of  said  income  to  the 
lineal  descendants  of  my  said  granddaugh- 
ters, per  capita,  if  any  such  descendant  shall 
then  live,  If  not,  to  my  heirs  at  law;  and  the 
residue  of  the  estate  so  held  for  the  benefit  of 
my  granddaughters  shall  be  divided  and  dis- 
tributed equally  to  their  children,  per  capita: 
provided  that  if  any  such  great-grandchild  of 
mine  shall  have  deceased  previous  to  the  time 
of  such  distribution,  leaving  a  child  or  chil- 
dren, such  child  or  children  shall  receive  such 
portion  as  the  parent  would  receive,  If  living; 
but,  if  there  be  then  living  no  child  or  chil- 
dren or  lineal  descendant  of  my  said  grand- 
daughters, then  the  residue  of  said  estate  shall 
be  distributed  among  my  heirs  at  law.  And 
as  to  the  other  half  of  the  residue  of  Bald  ap- 
praised estate.  Including  my  homestead,  I  give, 
bequeath,  and  devise  the  same,  subject,  how- 
ever, to  the  provisions  hereinafter  made  con- 
cerning the  aforesaid  annual  sums  of  $100 
each,  to  my  beloved  daughters,  the  said  Mrs. 
Bull  and  Mrs.  Spalding,  and  to  their  heirs; 
that  is  to  say,  Bald  executors  and  their  succes- 
sors shall  hold,  properly  Invested,  of  the  per* 
sonal  estate  (if  sufficient  therefor,  and,  if  not, 
as  a  charge  upon  the  real  estate),  an  amount 
thereof,  according  to  said  appraisal,  equal  to 
eight  thousand  dollars,  out  of  the  net  income 
of  which  they  shall  pay  the  one-half  of  said 
annual  sums  of  $100  dollars  each,  and  the 
balance  of  said  net  income  to  my  said  daugh- 
ters equally;  and  said  executors  shall  hold 
the  same  with  their  successors  until  the  de- 
cease of  the  last  survivor  of  the  persons  afore- 
said entitled  to  $100  per  annum  each:  pro- 
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vided,  that  If  my  Bald  daughters,  or  either  of 
them,  shall  die  before  aaid  last  survivor,  her 
proportion  of  said  income  shall  be  paid  accord- 
ing to  her  last  will  and  testament,  or,  if  she 
leave  none,  to  her  heirs  at  law.  And  the  por- 
tion of  my  estate  to  be  held  by  my  executors, 
called  above  the  'best  part,'  for  the  benefit  of 
the  persons  entitled  by  this  will  to  $100  per 
annum,  shall,  upon  the  decease  of  the  last  sur- 
vivor of  said  persons,  be  distributed,  per  cap- 
ita, equally  among  my  then  lineal  descendants 
forever."  "Thirteenth.  Should  any  questions 
arise  as  to  the  proper  construction  of  this  will, 
or  any  doubt  exist  as  to  the  persons  or  corpo- 
rations intended  as  legatees  under  its  provi- 
sions, the  executors  and  the  survivor  of  them 
will  fully  understand  my  Intent,  and  are  en- 
dowed with  full  power  and  authority  to  deter- 
mine such  questions  and  doubts,  and  their 
determination  shall  be  absolute  and  final. 
And  should  there,  upon  the  ending  of  all  the 
trusts  herein,  remain  anything  not  by  the  pre- 
ceding provisions  finally  and  fully  disposed  of, 
I  give,  bequeath,  and  devise  the  same  to  my 
heirs  at  law.  (The  provisions  of  the  eleventh 
section  are  altered  thus:  If  either  or  both  of 
my  said  granddaughters,  Mrs.  Webster  or 
Mrs.  Edmond,  die,  leaving  a  husband  surviv- 
ing, such  husband  shall  receive,  of  the  income 
of  my  estate,  during  his  life,  one-half,  as  his 
said  wife  would  receive,  If  living,  under  the 
provisions  hereof;  and  the  same  of  both  hus- 
bands,—the  husbands  half  what  the  wife 
would  receive.)" 

It  Is  clear,  even  from  a  cursory  reading  of 
the  eleventh  article  of  the  will,  that  the  tes- 
tatrix intended,  after  the  payment  of  the 
debts,  charges,  and  specific  legacies  other 
than  the  annuities,  to  divide  the  residue  of 
her  estate  into  two  equal  parts,  and  to  give 
one  of  those  parts  to  her  daughters,  in  equal 
shares,  and  that  this  intent  is  so  expressed 
that  it  can  be  carried  out  Whatever  else  In 
the  will  may  be  doubtful,  this  much  is  cer- 
tain: that  the  eleventh  article  clearly  and 
legally  disposes  of  this  half  of  the  estate. 
It  was  given,  however,  subject  to  the  right 
of  the  executors  to  retain  in  their  hands,  for 
the  payment  of  one-half  of  the  annuities,  the 
sum  of  18,000.  This  sum  was  so  retained, 
and  the  balance  distributed  to  the  daughters 
soon  after  the  death  of  the  testatrix.  This 
fund  of  $8,000  is  now  in  the  hands  of  the 
plaintiffs,  with  its  accumulations  since  the 
death  of  the  last  annuitant;  and  one  of  the 
questions  in  the  case,  and  the  only  one  re- 
lating to  this  part  of  the  estate,  is,  what  is 
the  duty  of  the  present  trustees  regarding 
the  disposition  of  the  $8,000  fund?  Under 
the  will,  the  balance  of  the  Income  of  this 
fund,  not  required  to  pay  annuities,  is  to  be 
paid  to  the  daughters  equally,  or,  if  they  die 
before  the  last  annuitant,  then  according  to 
their  last  wills,  or,  in  default  of  a  will,  to 
their  heirs  at  law.  It  appears  from  the  find- 
ing that  the  last  annuitant  died  in  Decem- 
ber, 1893,  and  that  up  to  that  time  the  in- 
come of  said  fund  had  been  paid  in  accord- 


ance with  the  provisions  of  Mrs.  Hubb 
will.  The  only  question,  then,  respecting 
fund,  is,  to  whom  does  it,  with  Its  accur 
tlons,  if  any,  since  the  death  of  the  las 
nultant,  now  belong?  We  answer,  to  th 
tates  of  the  daughters,  in  equal  proport 
During  their  lives  the  fund  was  theirs, 
Ject  only  to  the  payment  of  one-half  oi 
annuities;  and  that  charge  upon  it  ceas< 
December,  1893.  The  fund,  with  its  i 
mulations,  if  any,  should  now  be  paid, 
half  to  the  executor  of  Mrs.  Webber,  and 
half  to  the  executor  of  Charles  Spalding. 
The  remaining  questions  relate  to  the 
position  of  the  other  half  of  the  estate, 
with  regard  to  this  disposition  the  intei 
the  testatrix  is  by  no  means  clear  and 
tain.  Before  considering  those  quesi 
however,  It  may  be  well  to  state  what 
been  done  with  the  principal  and  incon 
this  half  since  the  death  of  the  teste 
Of  the  annuitants  named  In  the  will,  J< 
Williams,  Mrs.  Huntington,  Mary  WiUi 
and  Betsey  Williams  died  before  thedea 
Mrs.  Edmond,  which  occurred  in  1878; 
Nancy  Whiting  died  in  March,  1880;  . 
Williams  died  in  January,  1888;  and  Rel 
Williams,  the  last  of  the  annuitants,  dii 
December,  1893.  All  the  annuities  were 
as  directed  in  the  will.  Until  the  deal 
Mrs.  Webster,  In  January,  1864,  the  ba 
of  the  ineome.-after  paying  annuities, 
paid,  one-half  to  Mrs.  Webster,  and  one 
to  Mrs.  Edmond.  Upon  the  death  of 
Webster,  and  until  the  death  of  Mrs. 
mond,  the  income  of  said  half  of  the  res 
after  paying  one-half  the  annuities,  was 
as  follows:  One-half  to  Mrs.  Edmond, 
quarter  to  Mr.  Webster,  and  the  remaind 
the  child  of  Mrs.  Webster,  now  Mrs.  D 
Upon  the  death  of  Mrs.  Edmond,  the  e: 
tors  made  no  division  of  said  trust  ei 
but  held,  and  the  plaintiffs  still  hold, 
principal  thereof,  and,  until  the  death  o 
last  annuitant,  paid  the  income  as  foil 
They  first  paid  the  annuities.  Of  the  rei 
of  the  income,  they  paid  one-quarter  tc 
Edmond,  one-quarter  to  Mr.  Webster, 
eighth  to  the  child  of  Mrs.  Webster,  now 
Dugal,  and  one-eighth  each  to  the  three 
dren  of  Mrs.  Edmond,  who  are  parties  tc 
suit  The  Income  from  said  trust  fum 
crulng  since  the  death  of  the  last  annu 
the  plaintiffs  have  not  paid  over.  It 
stated  on  the  argument  before  us  that  w 
er  these  past  payments  of  income,  mad 
to  December,  1893,  to  parties  other  thai 
nultants,  were  valid  or  not,  all  the  parti 
Interest  now  had  agreed  to  treat  them 
valid;  and,  in  considering  this  part  ol 
case,  we  will  assume  the  existence  of  «u< 
agreement.  This  renders  it  uimecessai 
consider  some  of  the  questions  stated  li 
complaint.  The  main  questions  of  any 
tical  importance  now  in  the  case  are  wb 
this  half  of  the  residuum  of  Mrs.  Hubb 
estate,  with  its  accumulations  since  the  « 
of  the  last  annuitant,  belongs  to  those 
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legally  represent'  the  two  daughters,  Mrs. 
Webber  and  Mrs.  Spalding,  or  whether  it 
belongs  to  the  great-grandchildren  of  the  tes- 
tatrix, under  the  will.  The  former  is  tht 
claim  of  the  executor  of  Mrs.  Webber  and  the 
executor  and  trustees  of  Mr.  Spalding,  while 
the  latter  Is  the  claim  of  the  great-grandchil- 
dren. 

One  of  the  subordinate  questions  in  the 
case  relates  to  the  rights  of  the  husbands  of 
the  granddaughters  In  this  fund  during  life, 
and,  as  the  decision  of  this  question  affects 
the  discussion  of  the  others,  it  will  be  well 
to  dispose  of  it  first  It  is  said  by  the  great- 
grandchildren that  the  provision  for  the  hus- 
bands of  the  granddaughters  In  the  thir- 
teenth article  of  the  will  is  void,  under  our 
statute,  because  the  words  used  to  describe 
the  beneficiaries  include,  or  may  Include,  hus- 
bands to  be  born  of  persons  unborn  at  the 
death  at  the  testatrix.  It  is  true,  such  a  con- 
struction may  be  put  upon  those  words;  but 
the  supposition  that  the  testatrix,  under  the 
circumstances,  Intended  to  use  them  in  this 
sense.  Is  a  very  violent  one,  and  ought  not 
to  be  adopted,  if  a  more  reasonable  one  may 
fairly  be  given  to  them.  When  she  wrote  the 
win  the  husbands  had  been  married  to  her 
granddaughters  for  some  years,  and  were 
doubtless  well  known  to  her,  and  regarded  by 
her  with  affection.  In  the  eleventh  article  of 
her  will  she  had  made  provision  for  her 
granddaughters,  and  would  most  naturally 
have  immediately  followed  that  by  a  pro- 
vision for  their  husbands;  but  either  through 
mistake  or  inadvertence,  apparently,  she  fail- 
ed to  do  this,  and  before  the  will  Is  complet- 
ed she  Is  made  aware  of  this  failure,  and  at 
once  proceeds  to  make  provision  for  them  by 
an  addition  to  the  thirteenth  article,  which  Is 
expressly  declared  to  be  an  alteration  of  the 
provisions  of  the  eleventh  article.  This  pro- 
vision is  drawn  with  a  good  degree  of  brev- 
ity, and  the  words  used  are  mostly  words  of 
a  very  general  nature;  but,  when  the  testa- 
trix speaks  of  "Mrs.  Webster"  and  "Mrs. 
Edmond"  dying  leaving  "a  husband,"  the 
words  "a  husband"  may  be  fairly  said  to 
mean  the  then  husband  of  each  granddaugh- 
ter. In  short,  we  think,  if  this  provision  for 
the  husbands  is  read,  as  it  should  be,  in  the 
light  of  the  circumstances  under  which  It 
was  made,  the  beneficiaries  Intended  were 
the  then  husbands  of  the  granddaughters. 
Upon  this  point  the  present  case  Is  quite  sim- 
ilar to  that  of  Beers  v.  Narramore,  61  Conn. 
13,  22  Atl.  1061.  There,  as  here,  the  lan- 
guage descriptive  of  the  beneficiary  was 
quite  general  and  indefinite,  but  the  court 
held  that  it  meant  a  certain  and  definite  per- 
son answering  the  description  when  the  will 
was  made.  The  reasoning  in  that  case  upon 
this  point  is  equally  applicable  here,  and  we 
adopt  it  without  repeating  it.  The  provision 
for  the  husbands,  then,  is  a  valid  one,  and 
they  are  each  entitled  during  life  to  the  in- 
come of  one-fourth  of  this  half  of  the  es- 
tate of  the  testatrix    The  gift  to  them  Is 


made  a  charge  upon  the  entire  fund,  as  was 
the  gift  to  the  granddaughters.  This  con- 
struction makes  it  necessary  to  consider  the 
effect,  if  any,  of  this  provision  in  favor  of 
the  husbands  upon  the  eleventh  article  of  the 
will,  directing  a  division  of  this  half  of  the 
estate  Into  two  unequal  parts,  and  a  distribu- 
tion of  one  of  those  parts,  at  the  death  of 
both  granddaughters,  to  the  children  of  both, 
and  of  the  other  part,  at  the  death  of  the  last 
annuitant,  to  the  then  lineal  descendants  of 
the  testatrix, 

And  first  as  to  its  effect,  if  any,  upon  the 
provision  for  a  separation  or  division  of  this 
half  of  the  estate  Into  two  unequal  parts  at 
the  death  of  both  granddaughters.  The 
eleventh  article  expressly  provides  for  such 
a  division  at  that  time,  and  disposes  of  one 
part  In  one  way,  and  of  the  other  in  an  en- 
tirely different  way.  We  do  not  think  this 
direction  to  divide  this  half  of  the  estate  In- 
to two  unequal  parts  is  at  all  affected  by 
the  added  provision  in  favor  of  the  hus- 
bands, and  it  should  be  carried  out,  If  it 
can  now  be  done.  A  rule  Is  given  by  which 
the  division  can  be  made,  with  reasonable 
certainty,  as  of  the  time  of  the  death  of 
Mrs.  Edmond,  In  1378;  and  we  see  no  diffi- 
culty, legal  or  otherwise,  In  now  making 
such  a  division  as  of  that  date,  and  in  re- 
garding It  as  If  it  had  been  made  as  of  that 
date.  It  is  true,  one  of  the  chief  reasons  for 
making  such  a  division  at  the  time  specified, 
namely,  to  provide  for  the  payment  of  one- 
half  of  the  annuities,  has  now  oeased  to  be 
operative,  all  the  annuitants  being  dead. 
Still,  the  manifest  intent  of  the  testatrix  to 
make  a  different  disposition  of  each  part  re- 
mains, and  should  be  carried  out  M  legal. 
On  the  whole,  we  think,  this  half  of  Mrs. 
Hubbard's  estate  should  be  regarded  and 
treated,  so  far  forth  as  may  be  necessary  to 
carry  out  her  Intent  to  dispose  of  the  parts 
In  different  ways,  as  if  the  division  which 
she  directed  to  be  made  on  the  death  of  both 
granddaughters  had  been  made  at  that  time, 
under  the  rule  given  in  the  will. 

The  next  question  Is  what  effect,  If  any, 
this  added  provision  for  the  husbands  had 
upon  the  distribution  of  each  of  these  parts 
directed  to  be  made  in  the  eleventh  article 
of  the  will.  That  article  expressly  directs 
one  part  to  be  divided  and  distributed,  on 
the  death  of  both  granddaughters,  to  the 
children  of  both;  and  the  other,  on  the  death 
of  the  last  annuitant,  to  be  distributed  to  the 
then  lineal  descendants  of  the  testatrix. 
This  provision  for  the  actual  distribution  of 
each  part  at  the  time  specified  is  manifestly 
inconsistent  with  the  later  provision  made 
for  the  husbands;  for  one  or  both  of  them 
might  be  alive  at  the  death  of  the  surviving 
granddaughter,  and  also  at  the  death  of  the 
last  annuitant,  and  the  fund,  upon  the 
whole  of  which  the  provision  in  their  favor 
was  a  charge,  could  not  be  actually  distrib- 
uted unless  both  husbands  were  dead  at  the 
times  specified  for  distribution.  As  a  mat- 
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ter  of  fact,  both  husbands  outlived  the 
granddaughters  and  all  of  the  annuitants. 
One  of  them,  Mr.  Edmond,  died  since  this 
suit  was  commenced,  and  the  other,  Mr. 
Webster,  is  yet  alive.  The  provision  for  the 
husbands  was  made  later  than  the  provision 
for  actual  distribution.  It  was  made,  appar- 
ently, with  deliberation,  and  with  full  knowl- 
edge that  it  would  change  or  modify  the 
earlier  provision  as  to  the  time  of  actual  dis- 
tribution; and,  in  legal  effect,  we  think  it 
provides  that  no  actual  distribution  of  one 
part  shall  be  made  at  the  death  of  both 
granddaughters,  unless  both  husbands  are 
then  dead,  nor  of  the  other,  at  the  death  of 
the  last  annuitant,  unless  both  husbands  are 
dead  at  that  time.  On  this  construction, 
both  of  the  parts  Into  which  we  have  re- 
garded the  principal  of  this  half  of  Mrs. 
Hubbard's  estate  as  divided  must  be  held  In- 
tact till  the  death  of  Mr.  Webster. 

This  brings  us  to  the  important  practical 
question  In  the  case,  namely,  to  whom  does 
the  principal  of  each  of  these  parts  of  the 
fund  go  on  the  death  of  Mr.  Webster?  The 
part  which  the  executors  were  directed  to 
retain  in  their  hands  on  the  death  of  Mrs. 
Edmond,  to  provide  for  the  payment  of  one- 
half  the  annuities,  we  will,  for  brevity,  here- 
atter  call  the  "first  part,"  and  the  other  the 
"second  part,"  respectively.  By  the  terms 
of  the  eleventh  article  of  the  will,  as  we 
have  construed  it,  in  the  light  of  the  subse- 
quent provision  made  for  the  husbands,  this 
first  part  is  to  go,  on  the  death  of  Mr.  Web- 
ster, to  the  "then"  lineal  descendants  of  the 
testatrix.  This  is,  in  effect,  a  gift  to  her 
"then"  lineal  descendants,  and  Is,  we  think, 
void,  under  section  2952  of  the  General  Stat- 
utes of  this  state.  This  would  make  the 
first  part  intestate  estate,  but  for  the  provi- 
sion made  in  the  thirteenth  article  of  the 
will,  which  reads  as  follows:  "And  should 
there,  upon  the  ending  of  all  the  trusts  here- 
in, remain  anything  not  by  the  preceding 
provisions  finally  and  fully  disposed  of,  I 
give,  bequeath,  and  devise  the  same  to  my 
heirs  at  law."  These  are  words  of  present 
gift  to  a  class  of  persons  who  came  into  be- 
ing immediately  upon  the  decease  of  the  tes- 
tatrix. In  the  eleventh  acticle  she  desires  to 
make  a  residuary  provision  in  favor  of  those 
of  her  descendants  who  might  survive  at  a 
remote  period,  and  describes  them  as  "my 
then  lineal  descendants."  Had  she  desired, 
in  the  thirteenth  article,  her  property  other- 
wise undisposed  of  to  go  to  such  persons  as 
might  be  her  heirs  at  law  at  the  final  termi- 
nation of  the  trusts,  she  would  naturally 
have  used,  In  describing  them,  language 
somewhat  similar  in  character  to  that  used 
in  the  eleventh  article.  We  think  the  heirs 
at  law  of  the  testatrix,  upon  her  decease, 
took  an  interest  in  her  estate,  otherwise  un- 
disposed of,  if  any,  by  virtue  of  the  thir- 
teenth article,  and  that  under  that  article 
this  first  part,  on  the  death  of  Mr.  Webster, 
goes  to  them;  that  is,  to  those  who  now  le- 


gally represent  the  two  daughters  of  t 
tatrlz,  or  who  claim  by  succession 
them,  or  either  of  them.     By  the  tei 
the  eleventh  article  of  the  will,  the  s 
Income  of  this  first  part,  If  any  remai 

|  er  the  payment  of  one-half  the  annul 
to  be  paid  to  the  lineal  descendants 
granddaughters,  per  capita,  if  any  the 
and,  if  not,  to  the  heirs  at  law  of  the 
trlx.  Whether  this  disposition  of  th 
plus  income  is  a  valid  one  or  not,  w< 
no  occasion  to  consider;  for  the  ques 
one  of  no  practical  Importance  now, 

i  much  as  all  parties  in  interest  have  i 
to  treat  all  the  payments  of  income  a< 
made  heretofore  as  rightfully  made. 

The  next  question  is,  to  whom  do 
second  part  go  on  the  death  of  Mr.  W« 
Under  the  eleventh  article  of  the  w 
originally  drawn,  this  second  part,  < 
death  of  both  granddaughters,  was  ' 
divided  and  distributed  equally  to  thel 
dren,  per  capita."  These  words,  ai 
used,  are,  we  think,  equivalent  to  wo 
conveyance,  and  Import  a  gift  to  the 
grandchildren  as  a  class,  for  they  a 
only  words  made  use  of  In  limiting  tl 
ond  part  to  them.  Belfleld  v.  Boo 
Conn.  299,  27  Atl.  5S5.  The  material 
tlon  is  whether  they  Import  a  preset! 
taking  effect  in  point  of  right  at  the 
of  the  testatrix,  or  one  taking  effect  ii 
of  right  at  the  death  of  both  granddauf 
and  we  think  the  former  is  the  tru 
structlon.  That  the  general  purpose  t 
tent  of  the  testatrix  in  disposing  of  ti 
ond  part  was  chiefly  to  benefit  the  cl 
great-grandchildren,  two  of  whom  w 
being  when  the  will  was  made  and  vi 
took  effect,  cannot  be  doubted.  The 
bers  of  that  class,  born  and  to  be  born, 
naturally  be  the  preferred  objects  < 
bounty  after  she  had  made  what  she  d 
sufficient  provision  for  their  parents  a; 
own  two  children.  The  gift  to  this  c 
neither  in  terms,  nor  by  any  necessa 
plication,  contingent;  nor  is  the  vest 
the  estate  In  its  members,  in  point  o: 
at  her  decease,  in  terms,  or  by  any  ne< 
implication,  postponed  to  some  future 
We  think  there  Is,  in  the  eleventh  art 
the  will,  a  gift  of  this  second  part— F 
the  great-grandchildren  as  a  class,  in 
shares,  by  way  of  remainder;  second, 
over,  by  way  of  executory  devise,  cont 
upon  the  death  of  any  member  of  th 
before  the  period  of  enjoyment,  to  thi 
or  descendants  of  such  deceased  m 
and,  third,  in  default  of  such  Issue, 

i  heirs  at  law  of  the  testatrix  We  thii 
gift  to  the  great-grandchildren  as  a 
vested,  in  point  of  right,  at  the  death 
testatrix,  in  the  then  two  members  coi 
ing  the  class,  and  in  those  after  be 
soon  as  born;  subject,  if  the  llmltatloi 
were  valid,  to  be  defeated,  as  to  * 
them,  by  death  before  the  period  of 
ment    Austin  v.  Bristol,  40  Conn.  120 
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t.  White,  33  Conn.  281;  Farnam  v.  Farnam, 
53  Conn.  261,  2  Atl.  325,  and  5  Atl.  082;  Bel- 
tieid  y.  Booth,  63  Conn.  290,  27  Atl.  585. 
What,  then,  is  the  period  fixed  for  enjoy- 
ment? We  thin*  It  was  the  death  of  the 
surviving  granddaughter.  It  is  quite  mani- 
fest from  the  eleventh  article,  as  originally 
drawn,  that  the  entire  beneficial  interest  In 
this  second  part  was  to  go,  on  the  death  of 
both  granddaughters,  to  their  children,  in 
equal  shares.  The  only  difference  which  the 
added  provision  for  the  husbands  made  was 
to  charge  this  second  part  with  what  might 
become  an  additional  burden  during  the  lives 
of  the  husbands  after  the  death  of  both 
granddaughters,  and,  as  a  consequence,  to 
postpone  its  actual  distribution  till  both  hus- 
bands, as  well  as  both  granddaughters,  were 
dead.  It  Is  clearly  the  Intent  of  the  testa- 
trix, in  the  will  as  finally  written,  that  the 
great-grandchildren  shall,  at  the  death  of 
both  granddaughters,  take  the  entire  bene- 
ficial use  and  enjoyment  of  this  second  part, 
subject  only  to  the  charge  upon  it  made  in 
favor  of  the  husbands.  As  all  the  great- 
grandchildren were  alive  at  the  time  of  the 
death  of  Mrs.  Edmond,  in  1878,  we  think 
this  second  part  then  became  fully  and  com- 
pletely rested  in  them,  both  in  point  of  right 
and  enjoyment,  subject  only  to  the  rights  of 
the  husbands  of  the  granddaughters;  and 
this  renders  it  unnecessary  to  consider  either 
the  effect  or  the  validity  of  the  limitations 
over  in  case  of  the  death  of  any  of  them 
1-efore  the  period  of  enjoyment,  for  if  such 
limitations,  or  any  of  them,  were  obnoxious 
to  the  statute  of  perpetuities,  their  invalidity 
would  not  disturb  the  prior  estate  vested  in 
the  great-grandchildren,  and  if,  on  the  other 
hand,  they  were  all  good,  yet  the  event  nev- 
er happened  on  which  they  were  to  take 
effect.  It  follows  that  since  the  death  of 
Mrs.  Edmond  this  second  part  has  been  the 
property  of  the  great-grandchildren,  in  equal 
shares,  and  that  consequently,  on  the  death 
of  Mr.  Webster,  it  should  go  to  them,  in 
equal  shares. 

The  superior  court  Is  advised  as  follows: 
First  The  fund  of  $8,000,  with  its  accumula- 
tions, if  any,  should  be  at  once  paid  over, 
«ne-half  to  the  executor  of  Mrs.  Webber,  and 
one-half  to  the  executor  of  Mr.  Spalding. 
.Second.  The  other  half  of  Mrs.  Hubbard's 
estate  should  be  kept  intact  until  the  death 
of  Mr.  Webster,  and  the  income  thereof  from 
the  death  of  the  last  annuitant  up  to  the 
death  of  Mr.  Edmond  be  disposed  of  as  fol- 
lows: One-fourth  to  Mr.  Edmond,  or  to  his 
executor  or  administrator;  one-fourth  to  Mr. 
Webster;  and  the  balance  to  the  four  great- 
grandchildren, In  equal  shares.  Since  the 
death  of  Mr.  Edmond  said  income  should  go, 
one-fourth  to  Mr.  Webster,  and  the  balance 
to  the  four  great-grandchildren,  in  equal 
shares.  Third.  This  entire  half  of  Mrs.  Hub- 
lard's  estate  should  be  divided,  on  the  death 
^f  Mr.  Webster,  Into  two  unequal  parts,  as 
•>f  the  date  of  Mrs.  Edmonds  death,  under 


the  rule  given  in  the  eleventh  article  of  the 
will,  and  the  part  hereinbefore  designated  as 
the  first  part  should  then  be  divided  equally 
between  the  executor  of  Mrs.  Webber  and 
the  executor  of  Mr.  Spalding,  while  the  sec- 
ond part,  so  called,  should  then  be  divided 
and  distributed  among  the  four  great-grand- 
children in  equal  shares.  The  other  Judges 
concurred,  except  HAMERSLEY,  J„  who 
dissented. 


LEONARD  v.  CHARTER  OAK  LIFE  INS. 
OO. 

(Supreme  Court  of  Errors  of  Connecticut    Feb. 
t».  1895.) 

Life  Insurance — Provisions  in  Policy— Amount 
Payable  —  Scaling  Agkekmknt—  Assignment 
or  Policy— Actios  by  Assignee— Stipulations 
— Set-Off — Objections  to  Evidence. 

1.  A  provision  in  a  life  policy  that  all  de- 
ferred premiums  and  unpaid  premium  notes 
should  be  deducted  from  the  amount  named  in 
the  policy  is  an  extinguishment  pro  tanto  of 
such  amount 

2.  An  agreement  between  an  insurance  com- 
pany and  the  insured  and  the  beneficiary  in  a 
life  policy  for  a  scaling  down  of  the  amount 
named  in  the  policy  is  binding  on  an  assignee 
of  the  policy. 

3.  An  agreement  between  an  insurance  com- 
pany, the  insured,  and  the  beneficiary  in  a  life 
policy  that  the  amount  thereof  should  be  scaled 
down  two-fifths  is  an  extinguishment  pro  tanto 
of  such  amount 

4.  In  an  action  on  a  life  policy,  containing 
a  provision  for  a  deduction  from  the  sum  named 
in  the  policy  of  all  deferred  premiums  and  un- 
paid premium  notes,  where  it  appeared  that,  by 
a  subsequent  agreement  between  the  company, 
the  insured,  and  the  beneficiary,  the  sum  so 
named  should  be  further  scaled  down  two-fifths, 
and  the  company  defended  on  the  grounds  that 
proper  proofs  of  death  were  not  made,  and 
that  plaintiff  had  no  insurable  interest  a  stipu- 
lation was  made  abandoning  all  "defense  to  the 
merits  of  the  claim,"  but  providing  that  the 
claim  should  be  "subject  to  any  offsets."  Held 
that  if  the  amount  of  outstanding  premium 
notes  and  tha  scaling  agreement  were  not  In- 
tended as  limitations  on  the  amount  named  in 
the  policy,  they  were  "offsets,"  within  the 
meaning  of  the  stipulation. 

5.  Objections  to  evidence  not  raised  in 
the  court  below  will  not  be  considered. 

6.  In  proceedings  by  the  holder  of  a  life 
policy  to  establish  a  claim  against  receivers  of 
the  company,  an  objection  to  the  admission  of 
an  agreement  for  a  scaling  down  of  the  amount 
named  in  the  policy,  on  the  ground  that  such 
agreement  provided  that  it  was  to  be  void  if 
receivers  were  appointed,  was  without  merit, 
where  such  provision  was  to  take  effect  only  in 
cnse  receivers  wore  appointed  because  of  the 
failure  of  the  scaling  plan  adopted  by  the  com- 
pany to  keep  it  from  insolvency,  and  such  plan 
was  successful,  and  that  the  receivers  were  not 
appointed  until  several  years  after  the  making 
of  the  agreement. 

Appeal  from  superior  court,  Hartford  coun- 
ty;  Shumway,  Judge. 

On  appointment  of  receivers  for  the  Char- 
ter Oak  Life  Insurance  Company,  the  supe- 
rior court  of  Hartford  county  ordered  all 
claims  against  the  company  to  be  presented 
to  a  special  committee.  From  an  order  over- 
ruling a  remonstrance  by  Ellle  Leonard  to 
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the  report  of  such  committee  on  a  claim  pre- 
sented by  her,  she  appeals.    No  error. 

William  F.  Henney  and  J.  AsplnwaU 
Hodge,  Jr.,  for  appellant  Henry  O.  Robin- 
son and  Charles  E.  Cross,  for  appellee. 

ANDREWS,  a  J.  The  Charter  Oak  Life 
Insurance  Company  was  put  into  the  hands 
of  receivers  on  the  22d  day,  of  September, 
1886;  and  at  a  later  date  an  order  was  duly 
passed,  requiring  the  creditors  of  said  cor- 
poration to  present  their  claims  to  the  re- 
ceivers. On  the  4th  day  of  August,  1887,  a 
committee  was  appointed  to  hear  and  decide 
upon  all  claims  which  had  been  or  might 
thereafter  be  presented  to  the  said  receivers. 
Within  the  time  limited,  the  present  appel- 
lant presented  to  the  receivers  and  to  the 
said  committee  a  claim  against  the  said  com- 
pany predicated  upon  policy  No.  36,775,  dat- 
ed December  7, 1868,  on  the  life  of  Alexander 
Austin,  for  the  sum  of  $10,000,  payable  to 
Margaret  Austin,  wife  of  the  said  Alexan- 
der. On  the  16th  day  of  February,  1891,  the 
said  committee  reported  to  the  superior  court 
for  Hartford  county  (in  which  court  all  the 
said  proceedings  were  then  pending)  that 
they  had  allowed  the  said  claim  in  favor  of 
the  appellant  to  recover  the  amount  of  $3,- 
854.24,  computed  in  this  way:  Original 
amount  of  policy,  $10,000;  scaled  by  agree- 
ment In  1877  to  $6,000;  leas  amount  of  pre- 
mium notes,  $3,348;  leaving  due  $2,652;  in- 
terest on  this  sum  from  September  21,  1886, 
$1,202.24,  to  be  added,  amounting  in  all  to 
$3,854.24.  The  appellant  appeared  in  the 
superior  court,  and  remonstrated  against  the 
acceptance  of  such  report  A  full  hearing 
was  had.  The  court  made  a  finding  of  facts, 
accepted  the  report,  and  rendered  judgment 
accordingly.  From  that  Judgment  this  ap- 
peal is  taken. 

There  are  in  effect  but  two  reasons  of  ap- 
peal: That  the  court  erred  in  sustaining  the 
action  of  the  committee  in  holding  that  the 
amount  of  the  appellant's  claim  was  only  the 
sum  due  after  deducting  (1)  the  amount  of 
the  scaling  agreement,  and  (2)  the  amount 
of  the  outstanding  premium  notes. 

In  respect  to  the  premium  notes,  we  are 
very  clear  that  there  is  no  error.  The  policy 
of  insurance  under  which  the  plaintiff  claims 
contains  no  promise  to  pay  the  sum  of  $10,- 
000,  which  is  the  sum  Insured,  but  only  the 
sum  insured,  "deducting  therefrom  the 
amount  of  all  unpaid  notes  given  for  premi- 
ums or  loans  by  them  on  this  policy,  and  all 
deferred  premiums,  if  any,  then  existing." 
It  certainly  was  not  error  for  the  committee 
or  for  the  court  to  hold  that  the  plaintiff 
could  not  recover  a  greater  sum  than  the  in- 
surance company  had,  in  any  event,  prom- 
ised to  pay.  The  amount  of  the  premium 
notes  was  a  limitation  on  the  sum  named  In 
the  policy.  That  amount  was  one  of  the  ele- 
ments from  which  the  sum  due  on  the  poli- 
cy was  to  be  ascertained.  While  these  notes 
were  outstanding,  the  sum  of  $10,000  was 


not,  and  could  not  become,  due.  The  i 
of  these  notes  was  not  properly  an 
for  an  offset  involves  the  idea  of  tw 
pendent  amounts,  one  of  which  is  to 
over  against  the  other.  But  the  amc 
these  notes  operated  by  the  terms 
policy  itself  as  an  extinguishment  of  si 
of  the  amount  named  In  the  policy, 
year  1877,  Alexander  Austin  and  M 
Austin,  both  then  in  full  life,  enten 
an  agreement  called  a  "scaling  agree 
with  the  said  insurance  company,  by 
upon  sufficient  consideration,  they 
"that  the  amount  originally  payable 
terms  of  policy  No.  36,775  •  •  •  t 
the  same  is  hereby,  reduced  two-flf 
wit  from  the  amount  of  ten  thousai 
lars  to  the  amount  of  six  thousand  < 
and  the  said  policy,  when  it  mature* 
represent  a  claim  only  for  said  sum 
thousand  dollars,  together  with  sue] 
tions  as  may  be  hereafter  made  to  sa 
cy;  and  the  remainder  of  the  sum  ori 
payable  in  and  by  said  policy,  and  all 
of  the  insured  in  relation  to  the  por 
released,  are  hereby  fully  and  absolui 
leased,  surrendered,  and  discharged. 
And  it  is  further  agreed  that  said  < 
policy  and  this  agreement  shall  be  trei 
one  Instrument,  but  that  said  original 
remains  in  full  force  in  every  respect, 
as  varied  by  this  agreement,  and  said 
is  to  be  considered  and  taken,  in  all  r< 
as  if  It  had  been  originally  issued  : 
sum  of  six  thousand  dollars."  M 
Austin,  to' whom  said  policy  was  mac 
able,  died  in  January,  1878,  and  by  h 
devised  to  said  Alexander  Austin  all 
terest  In  the  same.  Alexander  Austi 
on  the  10th  day  of  September,  187* 
present  plaintiff  claimed  title  to  said 
by  an  assignment  thereof  to  her  fro 
Alexander,  dated  April  1,  1878.  Obi 
she  cannot  possibly  have  any  greatei 
under  that  policy  than  the  Bald  Marga 
Alexander  Austin  had.'  As  they  woul 
been  bound  by  the  scaling  agreemen 
difficult  to  see  why  she  is  not  also 
by  it,  and  why  the  considerations  ap] 
to  the  premium  notes  do  not  have  equi 
as  applied  to  this  agreement;  that,  t 
the  amount  scaled  is  not  an  offset, 
extinguishment  pro  tanto  of  the  i 
named  in  the  original  policy. 

The  plaintiff's  counsel  have,  howev< 
ed  another  view  with  a  good  deal  o 
and  with  great  apparent  confidence, 
perhaps,  Just  to  them  that  their  claims 
be  considered. 

As  already  stated,  the  Insurance  cc 
was  put  into  the  hands  of  receivers 
state  on  the  22d  day  of  September 
Ancillary  receivers  were  appointed 
state  of  New  York  on  the  next  day  (i 
of  September,  1886),  and  In  varioui 
states  within  a  very  few  days.  Th« 
tiff,  who  resided  in  New  York  Clt 
brought  a  suit  there  in  1879  on  said 
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That  suit  had  been  suffered  by  ber  to  re- 
main pending  in  court  until  1885,  when  an 
amended  complaint  was  filed  in  it,  to  which 
an  answer  had  been  duly  made.    On  the  27th 
day  of  September,  1886,  four  days  alter  -the 
appointment  of  such  receiver  in  New  York, 
she  obtained  an  order  of  attachment  on  the 
property  of  the  company  In  that  state,  and 
such  order  was  served.   Shortly  prior  to  the 
30th  day  of  July,  1886,  the  receivers  were 
endeavoring  to  hare  all  the  assets  of  said 
company  transferred  from  other  states  to  the 
state  of  Connecticut  for  a  common  distribu- 
tion to  its  creditors  and  policy  holders.    Their 
attorney,  being  in  New  York,  sought  to  have 
all  the  property  in  that  state  freed  from  the 
attachment  of  the  plaintiff  and  from  sundry 
other  creditors,  and  had  certain  negotiations 
with  the  counsel  of  the  plaintiff,  the  result 
of  which  was  that  a  stipulation  was  entered 
into  as  follows:    "Ellie  Leonard  vs.  Charter 
Oak  Life  Ins.  Co.    In  consideration  of  the 
discontinuance   of  the  above-entitled    case, 
now  pending  in  the  supreme  court,  county 
and  state  of  New  York,  without  costs,  said 
entry  to  be  made  on  the  30th  or  31st  day  of 
July,  1888,  it  is  hereby  stipulated  and  agreed 
that  all  defense  to  the  merits  of  the  claim 
shall  be  abandoned.    Said  claim  may  be  prov- 
ed in  Connecticut,  and  is  to  be  allowed  sub- 
ject to  any  offsets  and  claims  of  conflicting 
claimants.     New    York,    July    30th,    1888." 
This  stipulation  was  signed  by  the  receiv- 
ers by  their  attorney.     That  case  was  dis- 
continued that  day,  and  the  claim  was  pre- 
sented to  the  receivers  in  Connecticut,  as  has 
been  mentioned. 

The  plaintiff  insists  that  because  the  receiv- 
ers agreed  by  the  stipulation  to  abandon  all  de- 
fense to  the  merits  of  her  claim,  and  that  the 
same  was  to  be  allowed  subject  to  any  offset 
and  claims  of  conflicting  claimants,  they  are 
precluded  from  any  attempt  to  lessen  her 
:-Iaim  from  the  full  sum  named  In  the  policy, 
by  reason  of  the  premium  notes  or  the  scaling 
igreement.  Her  argument  deals  mainly  with 
he  word  "claim,"  the  expression  "defense  to 
he  merits,"  and  the  term  "offset."  She  urges 
hat  the  claim  referred  to  In  the  stipulation 
•vas  the  one  mentioned  in  the  complaint  in 
he  action  which  was  discontinued.  It  is  not 
naterial  to  debate  this  point.  We  assume  it 
o  be  true.  The  claim  which  the  plaintiff 
nade  against  the  insurance  company  may  very 
airly  be  ascertained  by  reading  the  complaint 
d  the  light  of  the  rules  of  pleading  in  the 
tate  of  New  York.  These  rules  require  a 
tlaintiff  to  state  correctly  in  the  complaint 
he  nature  of  the  claim  he  makes,  and  the  cir- 
umstances  out  of  which  it  arises.  But,  as  a 
laim  is  or  may  be  something  very  different 
rom  the  amount  of  the  claim,  a  plaintiff  is 
iot  required  to  state  that  partial  payments 
ave  been  made  (Van  Demark  v.  Van  De- 
nark,  13  How.  Prac.  372),  nor  that  offsets 
xlst  (Giles  v.  Beta,  15  Abb.  Prac.  285),  even 
nough  such  payments  have  been  made  or 
uch  offsets  lawfully  exist,  and  are  perfectly 
V.33A.D0.11— 83 


well  known  to  the  plaintiff.  The  statement 
of  these  is  left  to  the  defendant  While, 
therefore,  the  plaintiff's  complaint  may  be 
said  to  state  the  nature  of  her  claim,  it  cannot 
be  said  to  state  any  amount  as  being  the 
amount  of  her  claim.  The  amount  of  her 
claim,  as  therein  set  forth,  was  the  sum  for 
which  the  policy  was  issued,  less  any  lawful 
abatements  which  the  defendant  should  set 
up  in  its  answer  and  snow  to  exist.  Her 
"claim"  and  the  "merits  of  ber  claim"  mean 
the  same  thing.  Each  expression  Includes  all 
that  she  could  of  right  recover  in  the  action. 
Blakely  v.  Frazier,  11  8.  C.  134;  Dill  v.  Moon, 
14  S.  C.  339.  See,  also,  St  John  v.  West,  4 
How.  Prac.  331;  Rahn  v.  Gunnison,  12  Wis. 
528;  Oatman  v.  Bond,  15  Wis.  25.  By  the 
terms  of  the  stipulation,  the  receivers  aban- 
doned all  defenses  to  the  merits  of  the  plain- 
tiff's claim.  But  they  retained  the  right  to 
insist  on  all  offsets  to  it  which  might  law- 
fully exist  It  is  very  plain,  then,  that  the 
parties  understood  that  an  offset  was  some- 
thing different  from,  and  not  included  in,  a 
defense  to  the  merits.  A  defease  to  the  merits 
of  an  action  is  one  which  denies  that  the  plain- 
tiff has  any  cause  of  action  at  all,— one  which, 
if  sustained,  bars  the  entire  action.  It  is  a 
defense  to  the  action.  1  Chit.  Pi.  468;  Rahn 
v.  Gunnison,  12  Wis.  528;  Gould,  PI.  c.  6. 
Of  this  kind  there  were  three,  perhaps  four, 
set  up  in  the  answer  to  the  plaintiffs  action 
in  New  York:  That  the  said  Austin  commit- 
ted suicide;  that  proper  proofs  of  death  had 
never  been  made;  that  the  plaintiff  had  no 
Insurable  interest  in  the  life  of  the  said  Aus- 
tin; and  that  the  administrators  of  the  said 
Austin  owned  the  policy.  These  defenses 
were  undoubtedly  abandoned  by  the  stipula- 
tion. An  offset  does  not  deny  the  existence  or 
the  merits  of  a  claim.  It  is  a  contrary  sum  or 
claim,  by  which  a  given  claim  may  be  lessen- 
ed or  canceled.  Century  Dictionary.  If  the 
premium  notes  and  the  scaling  agreement 
were  not  limitations  upon  the  amount  named 
in  the  policy,  then  they  were  claims  of  this 
kind.  They  were  offsets.  These  were  not 
abandoned,  but  were  retained. 

The  plaintiff  claims  that  the  superior  court 
erred  in  admitting  the  scaling  agreement  in 
evidence,  and  also  in  giving  it  the  effect  of 
reducing  the  amount  due  by  the  face  of  the 
policy,  because  of  the  proviso  in  that  agree- 
ment that  it  was  to  be  void  in  case  a  receiver 
was  appointed.  It  is  found  by  the  superior 
court,  by  Its  acceptance  of  the  report  of  the 
committee  appointed  to  pass  upon  the  claims 
against  the  company,  that  this  proviso  was 
added  "simply  and  only  to  provide  for  the 
possibility  of  a  failure  of  the  scaling  plan  then 
on  hand,  and  had  reference  only  to  the  im- 
mediate contingency  of  a  receivership,  and 
not  to  the  possibility  of  new  insolvency  pro- 
ceedings" instituted  years  afterwards,  and 
when  the  condition  of  the  company  might 
have  been  essentially  changed.  It  is  also 
found  that  "the  plan  of  restoring  the  company 
to  its  standard  of  solvency  by  means  of  the 
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scaling  agreements  became  successful  in  1878, 
and  thereafter  the  company  continued  to  do 
business  as  a  mutual  company  for  about  eight 
years."  So  far  as  concerns  the  objection  to 
tbe  admission  of  the  scaling  agreement  in  evi- 
dence, on  account  of  this  proviso,  it  is  suftl- 


V  dent  to  say  It  was  not  made  in  the  court  be- 
\low.  The  only  ground  of  objection  there  taken 
was  that  the  agreement  was  Irrelevant  and  In- 
admissible, in  view  of  the  stipulation  which 
lesulted  in  the  discontinuance  of  the  New 
tYork  action.  So  far  as  the  objection  now 
taken  relates  to  the  effect  given  to  the  scaling 
agreement  by  the  superior  court  in  ascertain- 
ing the  amount  of  the  plaintiff's  claim,  it  is 
disposed  of  by  the  finding  of  the  committee, 
as  above  quoted.  There  was  no  appointment 
of  a  receiver  until  eight  or  nine  years  after 
the  agreement  was  executed,  and  tbe  proviso 
in  question  was  without  effect  as  respects  tbe 
rights  of  the  parties  to  it.  Those  of  the 
plaintiff,  as  has  been  already  said,  were  no 
greater  than  those  of  the  parties  in  whose 
favor  the  policy  was  drawn.  There  is  no 
error.    The  other  judges  concurred. 


HARLEM  CO-OPERATIVE  BUILDING  & 
LOAN  ASS'N  v.  FREKBURN. 

(Court  of  Chancery  of  New  Jersey.     Dec.  28, 
1895.) 

Foreclosure  of  Mortgages  —  Parties  —  Action 
against  Executor. 

1.  The  personal  representative  of  a  deceas- 
ed mortgagor,  because  by  law  the  mortgage 
debt  is  primarily  charged  on  the  personal  as- 
sets, need  not  be  made  a  party  to  the  foreclo- 
sure of  the  mortgage. 

2.  Where  the  allegations  of  and  ends  Bought 
by  the  bill  show  ground  for  a  defendant  execu- 
tor, named  as  an  individual  in  the  prayer  for 
process,  being  in  court  in  a  representative  ca- 
pacity, he  or  she  will  be  regarded  as  being  there 
in  that  capacity,  but  not  otherwise. 

•-.wiiiluis  by  the  Court.) 

Bill  by  the  Harlem  Co-operative  Building 
&  Loan  Association  against  Emily  F.  Free- 
burn.    Demurrer  to  bill  overruled. 

The  complainant's  bill  alleges  that  on  the 
2d  of  May,  1890,  Archibald  D.  Freeburn,  be- 
ing indebted  to  the  complainant  In  the  sum 
of  $5,500,  together  with  bis  wife,  Sarah, 
mortgaged  to  the  complainant  the  fee  of  cer- 
tain premises,  situate  in  tbe  city  of  Bayonne, 
in  this  state,  to  secure  to  it  the  payment  of 
that  money  in  manner  specified  in  the  bill; 
that  on  tbe  11th  of  August,  1892,  Sarah,  the 
wife  of  Freeburn,  died;  that  on  the  15tb 
of  April,  1895,  Freeburn  died,  having  re- 
married, and  leaving  a  widow,  named  Emily 
F.,  and  a  son,  named  William  B.,  Freeburn; 
that  on  the  27th  of  May.  in  the  same  vear, 
his  will  was  proved  before  the  surrogate  of 
Hudson  county,  by  which,  after  directing  the 
payment  of  his  just  debts  and  funeral  ex-  i 
penses  and  legacies  to  his  son,  he  gave  and  i 
devised  tbe  residue  of  his  estate,  real  and 
personal,  including  the  mortgaged  premises,  I 


to  his  widow,  Emily,  and  constituted  h 
one  Alfred  Hay  nee  executors  of  the 
that  Ha ynes*  renounced  tbe  executorshi 
letters  testamentary  were  issued  to 
Freeburn  alone.  Emily  F.  Freeburn 
only  defendant  to  the  bill  which  wa 
August  8, 1895.  In  the  prayer  for  pro« 
is  styled  Emily  F.  Freeburn,  and  Is  not 
designated  as  the  executrix  of  the  est 
her  husband.  The  bill  prays  for  ai 
from  "said  defendants,"  and  that  "tt 
some  of  them."  may  be  decreed  to  pi 
principal  sum  due  on  the  bond  and  moi 
with  interest,  and  complainant's  cost 
charges,  and,  in  default  thereof,  thi 
"said  defendants"  may  be  foreclosed  < 
from  equity  of  redemption  In  the  mon 
premises,  and  may  deliver  possession 
of,  etc.,  and  that  complainant  may  hai 
er  relief  as  may  be  just.  To  this  bill 
F.  Freeburn  demurs  upon  the  groun 
"that  the  said  complainants  have  not  li 
said  bill  prayed  for  any  decree  agaim 
defendant";  (2)  "neither  doth  said  bil 
any  answer  from  or  relief  against  tl 
fendant";  and  (3)  "that  Emily  F.  Fre 
executrix  of  Archibald  B.  Freeburn,  < 
ed,"  should  be  made  a  party  defend) 

Samuel  C.  Mount,  for  complainant. 
Traphagen,  for  defendant 


McGILL,  Ch.  (after  stating  the  fact 
is  clear  that  the  first  two  grounds  of  t 
rer  are  not  well  taken.  By  carelessne 
draftsman  of  the  bill  has  used  a  j 
blank  covering  the  prayers  of  the  bill 
deals  in  the  plural,  with  defendants  to 
and  has  neglected  to  make  the  necesst 
terations  In  it  to  make  the  prayers  tt 
a  single  defendant  It  may  be  possib 
reasons  hereafter  appearing,  that  he  < 
ered  Mrs.  Freeburn  a  defendant  in  ■ 
capacity,  and  therefore  to  be  treated 
plural.  However  this  may  be,  it  is  ot 
upon  inspection  of  the  bill,  that  the  t 
of  defendants  in  the  plural  was  a  n 
which,  including  the  single  defendam 
not  lead  to  any  confusion.  Within  the 
defendants,  the  bill  does  pray  a 
against  the  demurrant  and  that  sh< 
answer.  The  third  ground  of  demi 
that  Mrs.  Freeburn  should  be  made  a 
as  executrix  of  her  husband's  will- 
think  is  not  well  taken.  The  personal 
sentatlve  of  a  deceased  mortgagor,  b 
by  law  the  mortgage  debt  is  primarily 
ged  on  the  personal  assets,  need  not  be 
a  party  to  the  foreclosure  of  the  mm 
If  the  heir  desires  the  benefit  of  havi 
lrersonnl  estate  applied  in  exoneration 
real,  he  must  enforce  the  right  by  f 
bill.  Story,  Eq.  PL  H  175, 190;  1  Dani< 
Prac.  283;  Duncombe  v.  Hansley,  3  P. 
333,  note;  Bradshaw  v.  Outram,  13  V< 
But  the  mortgagee  need  not  look 
personal  assets  of  the  estate.  He  mi 
ceed  to  foreclose  the  equity  of  retlemp 
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the  mortgaged  promises  In  which  the  heir 
alone  is  concerned.  But  It  is  urged  that  the 
executor,  as  the  representative  of  the  cred- 
itors of  the  mortgagor,  should  be  made  a 
party.  The  argument  is  that  for  a  year  after 
the  death  of  the  mortgagor  his  equity  of  re- 
demption in  the  mortgaged  premises  is  sub- 
ject to  the  lien  of  his  debts,  in  virtue  of  the 
statute  (Den  v.  Hunt,  11  N.  J.  Law,  1 ;  Bock- 
over  v.  Ayres,  22  N.  J.  Eq.  1;  Hnston  ▼. 
Castner,  31  N.  J.  Eq.  687;  Trimmer  v.  Todd, 
">2  N.  J.  Eq.  420,  28  Atl.  583),  and,  in  this 
case,  that  the  real  estate  Is  charged  with 
the  payment  of  debts  by  the  will,  because 
:>f  its  provision  for  their  payment  and  the 
subsequent  disposition  of  the  residue  of  the 
■state  as  blended  realty  and  personalty 
ISteTens  v.  Flower,  46  N.  J.  Eq.  340,  19  Atl. 
iTT),  and  that  this  court  will  not  proceed 
ivlth  the  foreclosure  suit  until  all  existing 
Dcunibraneers,  subsequent  to  the  mortgage 
breelosed,  shall  be  made  parties  to  the  suit 
Gould  v.  Wheeler,  28  N.  J.  Eq.  541;  Vander- 
eer  v.  Holcomb.  17  N.  J.  Bq.  87).  The  pri- 
nary  difficulty  with  this  position,  and  a  dtf- 
irulty  which  precludes  the  necessity  of  dls- 
'iissing  the  propositions  presented,  Is  that 
ipon  demurrer  we  are  confined  to  the  allega- 
ions  of  the  bill,  which  are  to  be  taken  as 
rue,  and  that  it  does  not  appear  among  the 
negations  of  the  present  bill  that  there  will 
ie  a  deficiency  of  personal  assets  to  pay 
ebts,  or,  in  fact,  that  there  are  any  debts 

>  pay.  It  Is  true  that  the  will  contemplates 
ebts,  but  It  does  not  follow  from  that  con- 

>  in  plat  ion  that  there  are  in  fact  debts. 
The  complainant  argues  that  the  executrix 
'  a  party,  because  Kmily  F.  Freeburn, 
ralnst  whom  process  Is  prayed,  appears  by 
ie  allegations  of  the  bill  to  be  both  execu- 
te and  devisee,  and,  that  appearing,  she 
*>d  not  be  styled  in  those  several  capacities 

th<>  prayer  for  process.  Being  brought  ln- 
■  court  In  her  proper  name,  she  is  there 
r  all  the  purposes  of  the  bill.  It  is  true 
at  she  Is  in  court  for  all  the  ends  obviously 
ught  by  the  bill.    That  is,  she  is  in  court 

devisee,  because,  as  such,  she  is  the  own- 
of  the  equity  of  redemption,  but  she  is  not 
ere  as  executrix,  because  no  allegation  of 
e  bill  discloses  a  necessity  for  her  being 
ere  in  that  character.  As  I  have  said, 
ere  Is  no  charge  of  the  existence  of  debts 
itch  the  personalty  will  not  satisfy,  or  of 
r>  existence  of  debts  at  all.  The  bill  does 
t  intimate  a  purpose  to  foreclose  redemp- 
■u  by  creditors  or  by  the  executrix  in  their 
half.  Where  the  allegations  of  and  ends 
tght  by  the  bill  show  ground  for  a  defend- 
t.  named  as  an  Individual  In  the  prnyer  for 
x-ess,  being  in  court  in  a  representative 
[>acity,  be  or  she  will  be  regarded  as  be- 
r  there  In  that  capacity;  but  not  otherwise. 
ans  v.  Evans,  23  N.  J.  Eq.  71;  Ransom  v. 
cr.  30  N.  J.  Eq.  249;  Plant  v.  Plaut,  44  N. 
Kq.  18.  13  Atl.  849;  White  v.  Davis,  48  N. 
Kq.  22,  21  Atl.  187.  I  will  overrule  the 
n  Hirer,  with  costs. 


ESTES  et  al.  v.  HOME  MANUFACTUR- 
ERS' &  TRADERS'  MUT.  INS.  CO. 
SAME  v.  AMERICAN  MANUFACTUR- 
ERS' MUT.  INS.  CO.  SAME  v.  AETNA 
MUT.  FIRE  INS.  CO. 

(Supreme  Court  of   New   Hampshire.     Merri 
mack.     July  28,  1893.) 

IUBl'HA  SCE— COS  DITIOSS—  W  AI VKH. 

1.  An  insurance  broker  solicited  applica- 
tions for  insurance,  which  were  sent  by  him  to 
the  agents  of  the  insurance  companies,  by  whom 
policies  were  sent  to  the  broker.  The  premiums 
were  charged  to  the  broker,  but  the  companies 
had  no  claim  against  him  unless  the  premiums 
were  collected.  Held,  that  a  finding  by  the  jury 
that  the  broker  wns  the  "duly-authorized" 
agent  of  the  companies,  within  the  meaning  of 
a  provision  in  the  policies  requiring  payments 
of  premiums  to  the  company,  or  ita  duly-author- 
ized agents,  within  a  certain  time,  would  not 
be  disturbed. 

2.  Where  it  appears  that  the  companies 
had  frequently  accepted  premiums  on  policies 
sent  to  the  broker  after  the  expiration  of  the 
time  within  which  the  premiums  were  required 
by  the  policies  to  be  paid,  a  finding  by  the  jury 
that  the  companies  waived  their  right  to  avoid 
policies  sent  such  broker  for  nonpayment  of 
premiums  within  the  required  time  will  not  be 
disturbed. 

Case  reserved  from  Merrimack  county. 

Assumpsit  by  E.  B.  Estes  &  Son  against 
the  Home  Manufacturers'  &  Traders'  Mutual 
Insurance  Company,  and  against  the  Ameri- 
can Manufacturers'  Mutual  Insurance  Com- 
pany, and  against  the  Aetna  Mutual  Fire  In- 
surance Company.  Reserved  for  considera- 
tion of  this  court.    Case  discharged. 

Assumpsit  on  insurance  policies  upon  the 
plaintiffs'  stock  of  goods  in  their  store  in 
New  York  City.  Facts  agreed:  The  plain- 
tiffs applied  to  Abraham  Barker,  an  Insur- 
ance broker  ha  New  York  City,  for  the  In- 
surance, and  he  sent  the  application  to  Mor- 
rill &  Danforth,  of  Concord,  X.  H.  Morrill, 
of  this  firm,  was  the  secretary  of  the  defend- 
ant corporations,  Danforth  was  the  treasurer, 
and  the  firm  were  their  agents.  They  wrote 
the  policies  under  date  of  May  16,  1890,  and 
sent  them  to  Barker,  and  charged  the  premi- 
ums to  him  on  their  books.  They  had  pre- 
viously issued  policies  upon  similar  applica- 
tions from  Barker,  and  charged  them  to  him, 
but  they  had  no  claim  against  him  unless 
he  collected  the  premiums  from  the  insured. 
The  policies  were  not  In  the  New  Hampshire 
standard  form,  but  were  such  as  were  issued 
by  the  defendants  upon  property  located  out- 
side the  state.  They  contained  the  following 
provisions:  "If  the  premium  hereon  is  not 
paid  to  this  company  within  thirty  days  from 
date  of  this  policy,  it  shall  be  null  and  void. 
•  *  •  If  any  broker  or  other  person  than 
the  assured  have  procured  this  policy,  or  any 
renewal  thereof,  or  any  Indorsement  thereon, 
he  shall  be  deemed  to  be  the  agent  of  the 
assured,  and  not  of  the  company,  In  any 
transaction  relating  to  the  insurance;  and 
the  payment  of  the  premium  to  any  person 
or  persons  other  than  to  the  company  or  its 
duly-authorized  agent  shall  be  at  the  risk  of 
the  assured."     The  plaintiffs  paid  the  pre- 
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mlums  to  Barker  September  5,  1800,  but 
be  did  not  forward  them  to  Morrill  &  Dan- 
forth,  nor  notify  them  of  the  payment  No- 
vember 10,  1890,  Morrill,  as  secretary  of 
the  defendant  corporations,  wrote  Barker 
as  follows:  "We  are  just  in  receipt  of 
H.  W.  Johnson  policies  in  the  Home,  Aet- 
na, and  American,  and  we  Inclose  herewith 
account  with  credits  for  the  same  thereon. 
We  notice  that  policies  issued  in  April,  May, 
and  August,  as  per  bill,  have  not  been  paid. 
We  cannot  understand  why  you  should  allow 
policies  written  so  long  ago  to  remain  un- 
paid so  long.  We  must  now  insist  upon  Im- 
mediate payment  of  premiums  on  these  poli- 
cies, and,  unless  we  receive  our  pay  more 
promptly,  we  shall  decline  to  issue  any  more 
policies  for  you."  In  a  postscript  he  said, 
"If  above  collections  are  not  now  made 
promptly,  we  shall  notify  parties."  The  ac- 
count inclosed  was: 

Abraham  Barker  to  Morrill  ft  Danforth,  Dr. 

To  pre  mi  iima  ot  tmraranee  ai  follows: 
Date.       Name  of  No.  of 

1880.       Company.  Poller. 

Apr.      Home „ 66.4*1.... 

.Etna 47.005.... 

May       Home 65.4.7.... 

iGtna .......48.04*.... 

"         American 84,687.... 


Cr. 

Not.      Home I5S.888  $5  » 

JRtaa, .47.W1  6  86 

•*        American 84,173  6  2. 


..$6*0 

..  6  00 
..  12  60 
..  U  60 
..  12  60 

•41  W 


16  76 


•31  76 
Corns 4  78 

•2«  M 


16  per  cent,  on  S7. error  In  remlttanceof  Ang-.50th     1  06 


•28  04 

Policies  numbered  55,477,  48,043,  34,567 
were  those  in  suit  Barker  received  the  let- 
ter November  12th,  and  on  that  day  mailed 
to  Morrill  &  Danforth  a  check  for  $28.04, 
with  the  account  to  be  receipted.  The  prop- 
erty Insured  was  damaged  by  Are  ou  the 
same  day,  between  4  and  5  o'clock  in  the 
afternoon.  Morrill  &  Danforth  received  the 
check  November  13th,  and,  before  hearing  of 
the  fire,  receipted  and  mailed  the  account  to 
Barker,  and  deposited  the  check  In  a  bank 
to  their  credit.  Upon  hearing  of  the  tire 
they  withdrew  the  check  from  the  bank,  and 
returned  it  to  Barker,  refusing  to  receive  pay- 
ment for  the  policies.  The  defendants  had 
frequently  accepted  premiums  upon  policies 
sent  to  Barker  after  the  expiration  of  30 
days  from  their  dates,  and  waived  an  avoid- 
ance of  the  policies  for  nonpayment  of 
premiums  within  the  30  days;  but  they  never 
did  this  after  there  was  a  loss  of  the  prop- 
erty insured,  or  a  change  in  the  nature  of  the 
risk.  The  defendants  claim  that  the  poli- 
cies are  void  because  the  premiums  were 
not  seasonably  paid. 

Calvin  Page,  for  plaintiffs.  Streeter,  Walk- 
er &  Chase,  for  defendants. 

CHASE,  J.  The  premiums  were  paid  to 
Barker   before    the   loss   occurred,    but   not 


until  after  the  expiration  of  30  days  fit 
date  of  the  policies.  Whether  Barke 
the  defendants'  "duly-authorized  age: 
receive  them,  and  whether  the  defen 
by  their  dealings  with  him  in  relation  tc 
and  other  policies,  waived  their  right  tc 
the  policies  for  the  nonpayment  of  prei 
within  the  30-days  limit,  are  questl< 
fact  There  is  evidence  from  which  i 
can  properly  find  in  favor  of  the  pic 
upon  both  questions.    Gaysville  Manu: 

v.  Ins.   Co.   (Merrimack,  N.  H.; 

1883,  Blodgett,  J.)  34  Atl.  — .  Cat 
charged. 
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(Supreme  Court  of  Rhode  Island. 
1895.) 

Eminent  Domain  —  Statctokt  Proceed 
Commissioners'  Report— Ikkegularitt- 
dictiox  of  Commissioners  — Amendmex 
lation  Back— Title— When  Vests — Rec 
hut  —  Br  Whom  —  Recital  in  Orde 
cxusive — Waiver  of  Objections  to. 

1.  Act  Feb.  22,  1854,  regulating  the 
out  of  streets  in  Providence  (as  amended 
L.  1872,  c.  901,  H  1-3),  requires  comrnis 
to  be  appointed  by  court  to  report  tb 
necessary  to  be  taken,  and  to  assess  th 
ages  and  benefits  therefor,  setting  out  i 
report  the  names  of  all  parties  interested 
lands,  with  tbe  damage  or  benefit  to  each, 
report  shall,  when  submitted,  be  confirc 
referred  to  the  same  or  new  commissioi 
the  court  for  revisal,  until  a  report  si 
made  which  the  court  shall  confirm:  ai 
vides  that  within  60  days  of  the  filing 
first  report  the  city  council  shall  elect  w 
to  make  the  improvement,  and  that,  in  < 
election  to  make  it  the  city  shall  be  se 
the  lands  reported  as  necessary  for  the  in 
ment  Held,  that  error  of  the  comrnis 
in  not  apportioning  to  each  of  several 
claiming  distinct  interests  in  the  same  lac 
damages  separately,  according  to  their 
five  interests,  was  a  mere  Irregularity, 
to  correction  by  recommitment  which  i 
affect  the  jurisdiction  of  the  commissioi 

2.  Under  such  act  as  amended,  w 
report  was  recommitted  for  correction 
error  of  the  commissioners  in  not  appor 
to  each  of  several  parties  claiming  disti 
terents  in  the  same  land  separately,  a© 
to  their  respective  interests,  the  amem 
port  when  filed,  related  back  to  the  filinj 
original  report,  and  became  a  part  of  it. 

3.  Under  such  act  as  amended,  an  ( 
of  the  city,  made  after  the  filing  of  tb 
bat  prior  to  the  filing  of  an  amended, 
will  vest  title  to  it  in  the  lands  included 
amended   report. 

4.  Where  a  statute  directing  a  c 
sioners'  report  if  land  necessary  to  be 
for  a  public  improvement  also  authorize 
commitment  of  the  report  by  order  of  co 
revisal,  a  recital,  in  the  order  of  recomra 
on  whose  motion  the  order  is  made,  is 
sive. 

5.  Where  a  statute  directing  a  comr 
ers'  report  of  land  necessary  to  be  take 
public  improvement  also  authorizes  a 
mitment  of  the  report  by  order  of  court 
visal,  if  parties  interested  allow  a  rec 
ment  without  objection,  they  waive  an; 
ularity  in  the  making  of  such  order. 

Statutory  proceedings  to  acquire  lar 
essaryfor  laying  out  a  highway.  Tobias 
Abby  A.  and  Mary  C.  Billings,  propert 
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em,  on  the  overruling  of  their  motions  for 
dismissal  at  the  proceedings,  filed  petitions  for 
new  trials  of  their  motions.  Petitions  dis- 
missed. 

Edmund  S.  Hopkins  and  Irving  Champlln, 
for  Abby  A.  and  Mary  C.  Billings.  John  W. 
Hogan,  Stephen  O.  Edwards,  and  Walter  F. 
Angell,  for  Tobias  Burke.  Francis  Colwell, 
City  Sol.,  and  Albert  A.  Baker,  Asst  City  Sol., 
tor  city  of  Providence. 

MATTESON,  O.  J.  This  Is  a  proceeding 
under  the  act  of  February  22,  1854,  entitled 
"An  act  In  relation  to  laying  out,  enlarging, 
straightening  or  otherwise  altering  streets  In 
the  city  of  Providence,"  commonly  called  the 
"Betterment  Act,"  and  the  several  acts  in 
amendment  thereof.  The  purpose  of  the  pro- 
ceeding Is  the  layout  and  widening  of  Wash- 
ington street,  In  Providence,  between  Eddy 
and  Walker  streets.  Commissioners  were  ap- 
pointed, as  provided  in  the  act,  by  a  decree  of 
this  court  entered  October  22,  1892.  They 
made  their  report  to  the  court  Kay  3,  1894. 
In  tills  report,  among  the  estimates  of  the  loss 
and  damage  over  and  above  the  benefit  and 
advantage  accruing  to  the  owners  and  parties 
Interested  In  the  lands  taken  for  the  widening 
of  the  street,  was  the  following:  "To  Abby 
A.  Billings,  Mary  C.  Billings,  Tobias  Burke, 
assignees  of  the  lessees,  on  lot  355,  plat  25, 
three  thousand  nine  hundred  and  sixty-two  dol- 
lars ($3,962.00)."  On  June  25,  1894,  the  city 
council  of  Providence  elected  to  make  the  Im- 
provement The  act  provides  that  the  com- 
missioners shall  set  forth  in  their  report,  not 
wily  the  names  of  the  respective  ownere, 
lessees,  parties,  and  persons  Interested  In 
the  lands,  tenements,  hereditaments,  and 
premises,  and  an  apt  and  sufficient  designa- 
tion or  description  of  the  respective  lots  or 
parcels  of  lands  and  tenements,  heredita- 
ments, and  premises  required  for  the  im- 
provement, but  also  the  loss  and  damage, 
l>eneflt  and  advantage,  to  each.  It  further 
provides  that  on  the  coming  in  of  the  report 
:he  court  shall,  after  giving  notice  to  the 
parties  interested,  and  after  hearing  any 
natter  alleged  against  the  same,  either  con- 
inn  the  same  or  refer  It,  in  whole  or  In  part, 
o  the  commissioners  for  revlaal  and  correc- 
1on,  or  to  new  commissioners,  as  the  court 
nay  think  fit,  who  shall  return  the  same  to 
he  court  without  unnecessary  delay,  which 
hall  be  confirmed  or  again  referred  as  afore- 
said, as  right  and  justice  shall  require,  until 
i  report  shall  be  made  which  the  court  shall 
onflrm.  Portions  of  the  report,  including 
hat  relating  to  Abby  A.  and  Mary  C.  Bill- 
nss  and  Tobias  Burke,  quoted  above,  not 
>eing  in  conformity  to  the  requirement  of  the 
tatute,  in  that  they  did  not  set  forth  the 
■»88  and  damage  to  the  respective  owners, 
resees,  and  parties  Interested,  separately  to 
ach.  fcnt  awarded  one  entire  sum  to  the 
TV-tiers,  lessees,  and  parties  Interested  in  the 
mds  required,  though  their  interests  were 


distinct,  were  committed  by  the  court,  In 
accordance  with  this  provision  of  the  stat- 
ute, to  the  commissioners  for  revlsal  and  cor- 
rection. On  February  8,  1895,  the  commis- 
sioners filed  their  amended  report,  by  which 
they  apportioned  the  sum  awarded  to  Ab- 
bey A.  Billings,  Mary  C.  Billings,  and  Tobias 
Burke  as  aforesaid,  as  follows:  "To  Abby 
A.  Billings  &  Mary  C.  Billings,  $3,702.00;  to 
Tobias  Burke,  assignee  of  the  lessees  on  lot 
355,  plat  25,  $260.00;  total,  $3,962.00."  On 
March  30,  1895,  Tobias  Burke  moved  to  dis- 
miss the  proceeding,  and  on  April  1,  1895, 
a  like  motion  was  filed  by  Abby  A.  and 
Mary  C.  Billings.  These  motions  were,  on 
June  1,  1895,  overruled  by  the  common  pleas 
division,  in  which  the  proceeding  has  been 
pending  since  the  judiciary  act  took  effect 
Thereupon,  the  moving  parties  filed  their  pe- 
titions for  new  trials  of  their  motions.  P. 
L.  R.  I.  c.  991,  §  3,  of  April  26,  1872,  amend- 
ing the  act  of  February  22,  1854,  provides 
that  notice  be  given  by  the  city  clerk  upon 
the  filing  In  court  of  the  report  to  all  per- 
sons named  in  It,  to  the  effect  that  all  per- 
sons aggrieved  by  the  report  must  file  with 
the  clerk  of  the  court  a  notice  In  writing  of 
Intention  to  claim  a  jury  trial.  Section  2  of 
the  same  chapter  provides  that  any  person 
so  aggrieved  shall,  within  80  days  from  the 
reception  by  him  of  such  notice,  file  with  the 
clerk  of  the  court  a  notice  of  his  intention  to 
claim  a  jury  trial;  and  that,  in  case  of  a 
failure  so  to  do,  he  shall  not  be  entitled  to 
a  jury  trial.  Section  1  of  the  same  chapter 
provides  that  the  city  council  of  Providence, 
within  60  days  after  the  commissioners  have 
filed  their  first  report  In  court,  shall  elect 
whether  they  will  make  the  Improvement 
described  in  the  report  or  not;  and  the  orig- 
inal act  provides  that  after  such  election 
the  city  of  Providence  shall  become  seised  of 
all  the  lands,  tenements,  hereditaments,  and 
premises  mentioned  in  the  report  required 
for  the  improvement. 

It  is  argued  in  support  of  the  petitions  that 
In  proceedings  of  the  nature  of  the  one  under 
consideration  there  must  be  a  strict  compli- 
ance with  the  terms  of  the  statute  which  are 
made  for  the  benefit  and  protection  of  the  in- 
dividual whose  property  is  taken  against  his 
will;  that  in  the  present  Instance  there  was 
no  strict  compliance  with  the  statute  with  ref- 
erence to  the  property  of  the  petitioners,  since 
the  commissioners  disregarded  the  plain  and 
unequivocal  command  of  the  statute  to  set 
forth  in  their  report  the  names  of  the  respec- 
tive owners,  lessees,  parties,  and  persons  in- 
terested in  the  lands,  tenements,  and  prem- 
ises proposed  to  be  taken,  and  an  apt  and  suf- 
ficient designation  or  description  of  the  re- 
spective lots  or  parcels  of  lands,  tenements, 
hereditaments,  and  premises  so  proposed  to 
be  taken,  with  the  loss  and  damage,  benefit 
and  advantage,  to  each  of  such  owners,  les- 
sees, parties,  and  persons  Interested,  but  In- 
stead of  so  doing  made  a  joint  award  to  the 
said  Abby  A.  and  Mary  C.  Billings  and  To- 


Digitized  by  VjOOQlC 


518 


ATLANTIC  REPORTER,  Vol.  33. 


bias  Burke,  the  Interest  of  Burke  being  a 
leasehold  interest,  distinct  from  that  of 
Abby  A.  and  Mary  C.  Billings  as  the  own- 
ers of  the  lot;  that  such  an  award  was 
no  award,  both  because  contrary  to  the 
statute  and  also  because  contrary  to  the 
general  rule  of  law  that  where  there  are 
distinct  estates  or  interests  in  the  same 
tract,  such  as  leaseholds,  life  estates,  mort- 
gage interests,  and  the  like,  there  should  be  a 
separate  award  to  the  owner  of  each  estate  or 
interest  (Lewis,  Em.  Dom.  §  575;  Rents  v. 
Detroit,  48  Mich.  544,  12  N.  W.  604,  911);  that 
there  Is  no  provision  of  the  statute  whereby 
the  city  can  acquire  any  seisin  of  the  lands 
except  on  the  election  of  the  city  council  to 
make  the  improvement  within  60  days  after 
the  commissioners  shall  have  made  their  first 
report,  which  election  was  made  by  a  vote  of 
the  city  council  passed  June  25,  1894,  and 
hence,  that  all  the  land  that  the  city  acquired 
for  the  Improvement  it  acquired  by  the  pro- 
ceedings prior  to  and  on  June  25,  1894;  that, 
if  these  proceedings  were  regular  as  to  the 
land  in  question,  it  was  taken;  otherwise  not. 
The  argument  Is  plausible,  rather  than  con- 
vincing. The  fallacy  of  it  is  that  It  regards 
the  recommitment  of  the  report  and  its  amend- 
ment as  a  distinct  and  independent  step  in  the 
proceedings,  and  as  having  no  effect  on  the 
prior  proceedings  because  subsequent  in  time. 
The  errors  of  the  commissioners  in  not  appor- 
tioning the  awards  In  the  several  instances 
among  the  several  persons  interested  in  lands 
required  to  be  taken  according  to  their  re- 
spective interests  as  owners,  or  as  holders  of 
leasehold  or  mortgage  Interests,  did  not  affect 
their  jurisdiction,  but  was  a  mere  irregularity, 
which  was  cured  by  the  recommitment  of  the 
report  in  accordance  with  the  statute  and  its 
amendment  by  the  commissioners.  When  the 
amended  report  was  filed,  it  related  back  to 
the  filing  of  the  original  report.  The  amend- 
ed awards  contained  In  It  became  in  legal  ef- 
fect the  same  as  if  In  the  original  report.  The 
proceedings  were  thereby  not  only  made  to 
conform  to  the  statute,  but  to  conform  to  it  as 
of  the  date  of  the  filing  of  the  original  report, 
and  so  to  constitute  a  sufficient  basis  for  the 
election  of  the  city  council  to  make  the  Im- 
provement and  the  seisin  of  the  city  of  the 
land  required  consequent  on  that  election. 
This  was  apparently  the  view  of  the  effect  of 
a  recommitment  of  the  report  and  Its  amend- 
ment entertained  by  the  court  in  Tingley  v. 
City  of  Providence,  9  R.  I.  388.  But,  were  this 
otherwise,  the  petitioners  are  in  no  position  to 
take  advantage  of  the  defect.  The  order  re- 
committing the  report  recites  that  it  was  made 
"upon  motion  of  parties  interested  to  recom- 
mit and  refer  portions  of  said  report  affecting 
the  respective  Interests  of  said  several  parties 
to  said  commissioners  for  revisal  and  correc- 
tion as  to  such  portions,"  etc.  There  was  a 
dispute  at  the  hearing  as  to  the  correctness  of 
this  recital,  the  petitioners  contending  that 
the  recommitment  was  on  the  motion  of  the 
city  solicitor,  and    not   of   themselves.    We 


think  that  the  recital  of  the  record  must  1 
garded  as  conclusive  of  the  matter,  but  f 
not  deem  it  material,  for  it  does  not  aj 
that  any  exception  was  taken  by  the  pet 
era  to  the  recommitment  of  the  report,  ei 
such  action  was  taken  on  motion  of  th< 
solicitor.  The  recommitment  must  be  « 
ered,  therefore,  as  made  with  their  acx 
cence  or  consent,  if  not  on  their  mo 
They  ought  not  to  be  permitted,  now  tna 
commissioners  have  proceeded  to  act  < 
the  recommitment,  and  have  returned 
amended  report,  to  urge  the  objei 
Where  an  Irregularity  has  been  commit) 
party  knowing  of  It,  who  consents  to  a 
ceedlng  which  he  might  have  prevented  1 
slating  it  on  that  account,  waives  there! 
exception  to  such  irregularity.  Tingley  v 
of  Providence,  9  R.  I.  3S8,  389;  Part 
Manufacturing  Co.,  11  R.  I.  188,  189;  R 
v.  Cruger,  7  Johns.  611.  And  it  matter 
that  the  irregularity  is  the  failure  to  ob 
or  perform  a  statutory  requirement,  for  a 
utory,  or  even  a  constitutional,  provision 
be  waived  by  one  entitled  to  the  bene 
Its  observance  or  performance.  Lewis, 
Dom.  {  531;  Cooley,  Const.  Lim.  214; 
tress  v.  Effingham,  17  N.  H.  585;  Stev« 
Goffstown,  21  N.  H.  454;  Embury  v.  Cc 
3  N.  Y.  511;  Lee  v.  Tillotson,  24  Wend 
In  re  Cooper.  93  N.  Y.  507. 

The  petitioners  filed  notice  of  their  lnt< 
to  claim  Jury  trials  within  the  30  dayi 
scribed  by  P.  L.  R.  I.  c.  991,  §  2,  of  Api 
1872,  and  their  demands  for  a  Jury  trial 
cordance  with  such  notice,  so  that  It  is  t 
CRsary  to  consider  the  question  wheth 
the  absence  of  such  a  notice  of  intentloi 
claim  seasonably  filed  after  notice  of  the 
of  the  original  report,  the  court  has  pov 
grant  a  Jury  trial  to  a  party  aggrieved  t 
amended  report  on  the  filing  of  such  r 
Petition  for  new  trial  denied  and  dism 
and  proceeding  remitted  to  the  common 
division. 


In  re  BLAKELY  et  aL 

(Supreme  Court  of  Rhode  Island.    Jan.  3. 

TEBTiMKXTAKY    TrDSTBB  —  Dl8CHBTIO!U 

Powers. 
Discretionary    powers    conferred 
trustee  by  a  testator  should  be  held  as  a 
ed  to  the  office,  and  not  personal  to  the 
inul  trustee,  where  the  will  does  not  show 
they  were  conferred  because  of  any   pe 
confidence  reposed  in  such  trustee,  and  ■ 
withholding  their  exercise  by  a  successor 
defeat  the  object  of  the  trust 

Petition  of  William  Blakely  and  othe 
the  construction  of  .a  will. 

Walter  H.  Barney,  for  petitioners.    Si 
Norris,  Jr.,  for  guardian  ad  litem. 

PER  CURIAM.    We  are  of  the  or 

that  the  discretionary  powers  confer* 
the  testator  on  the  original  trustee  we 
tended  by  the  testator  to  be  annexed  t 
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office  of  trustee,  rather  than  to  be  personal 
to  the  original  trustee,  and  hence  that  they 
ran  be  exercised  by  the  new  trustee.  Our 
reasons  for  this  opinion  are  (1)  that  there  is 
nothing  in  the  language  to  show  that  the 
powers  conferred  were  because  of  any  pecul- 
iar confidence  reposed  by  the  testator  in  the 
person  originally  named  as  trustee;  and  (2) 
to  withhold  the  exercise  of  the  discretionary 
powers  by  the  new  trustee  would  hare  the 
■fleet  to  defeat  the  object  of  the  trust.  Bur- 
lick  r.  Goddard,  11  R.  I.  QIC,  518. 


TAYLOR,  Tax  Collector,  t.  NARRAGAN- 
SETT  PIER  GO. 

(Supreme  Court  of  Rhode  Island.     June  8, 
1805.) 

Tixatiox — Assessment  —  Dbsckimtoh  o»  Land. 

1.  Under  Pub.  St.  c.  42,  §  4,  providing  that, 
n  assessing  taxes,  "separate  tracts  or  parcels 
shall  be  separately  described  and  valued  as  far 
»s  practicable,"  the  assessment  of  several  sep- 
arate and  distinct  parcels  of  land  under  a  com- 
mon description  will  be  invalid,  when  it  is  not 
•hown  that  it  was  not  practicable  to  describe 
and  value  them  separately. 

2.  An  assessment  which  includes  several 
tracts  of  Innd  under  the  common  description  of 
"beach"  is  invalid,  where  it  appears  that  such 
lencription  does  not  identify  the  land  with  cer- 
tainty, and  the  owner  cannot  tell  from  it  wheth- 
er other  lands  than  his  own  are  not  included 
therein. 

Action  of  assumpsit  by  Ezbon  S.  Taylor, 
•ollector  of  taxes,  against  the  Narragansett 
I'ier  Company,  for  taxes.  Certified  from 
he  common  pleas  division  on  agreed  state- 
nent  of  facts.  Judgment  to  be  for  defend- 
ing 

Frederick  C.  Olney,  for  plaintiff.  Benja- 
uin  W.  Case,  for  defendant. 

PER  CURIAM.  At  the  time  of  the  assess- 
nent,  the  defendant  owned  six  separate 
mil  distinct  parcels  of  land,  shown  on  the 
)lat  put  In  evidence  on  the  trial,  and  par- 
teularly  described  in  the  account  of  the  rat- 
ible  estate  of  the  defendant,  a  copy  of  which 
"•count  is  annexed  to  the  agreed  statement 
if  facts.  In  the  assessment,  these  various 
mreels,  Instead  of  being  separately  described 
ind  valued,  as  required  by  Pub.  St.  R.  I. 
-.  42.  i  4,  are  all  included  under  the  deslgna- 
ion  "beach."  No  circumstances  appear  to 
ihow  that  it  was  not  practicable  separately 
o  describe  and  value  the  several  parcels. 
Vr  the  assessment  was  not  in  conformity 
vitb  the  requirement  of  the  statute,  it  must 
•e  held  to  be  invalid.  Young  v.  Joslin,  13 
t.  I.  675;  Evans  v.  Newell,  18  R.  L  38,  25 
Ul.  347. 

The  assessment  must  also  be  held  to  be  ln- 
'iilid  because  it  is  so  vague  and  uncertain 
bat  it  does  not  Identify  the  lands  assessed, 
rhe  owner  could  not  know  from  it  what 
finds  were  assessed,  nor  whether  the  lands 
>f  other  persons  might  not  be  included  in  it. 
ivans  v.  Newell,  supra,  and  cases  cited. 


The  case  is  remitted  to  the  common  pleas  di- 
vision, with  direction  to  enter  Judgment  for 
the  defendant  for  its  costs. 


STATE  v.  OONLON. 

(Supreme  Court  of  Errors  of  Connecticut    Jan. 
24,  1805.) 

Licenses— Transient  Business— Transient  and 
Tbmpohary  Business— Constitutional  Law. 
Pub.  Acts  1803,  p.  271,  c.  121,  entitled 
"An  act  concerning  safes  of  merchandise  by 
itinerant  peddlers,"  providing  that  city  and  town 
authorities  may  issue  licenses  to  such  persons 
as  they  find  proper  to  engage  in  a  temporary  or 
transient  business,  for  the  sale  of  goods,  wares, 
and  merchandise,  for  a  term  not  exceeding  a 
year,  on  applicant  paying  a  fee  not  less  than  SI, 
nor  more  than  $100,  as  the  authorities  may  di- 
rect, and  making  it  a  misdemeanor  to  engage 
in  any  such  business,  except  in  the  aale  of  farm 
and  sea  products,  without  a  license,  being  a 
trade  regulation  of  harmless  business,  authoriz- 
ing the  granting  of  exclusive  privileges  at  the 
discretion  of  the  authorities,  violates  Bill  of 
Rights,  I  1,  declaring  all  men  equal  in  rights, 
and  that  no  man  or  set  of  men  are  entitled  to 
exclusive  privileges  from  the  community. 

Appeal  from  superior  court,  Tolland  coun- 
ty;  Preutlce,  Judge. 

William  Conlon  was  convicted  of  selling 
without  a  license,  In  violation  of  Pub.  Acts 
181>3,  c.  121,  and  appeals.     Reversed. 

Charles  E.  Perkins  and  Jeremiah  J.  Des- 
mond, for  appellant  Joel  H.  Reed,  State's 
Atty..  for  the  State. 

HAMERSLEY,  J.  "An  act  concerning 
sales  of  merchandise  by  itinerant  peddlers'' 
contains  the  following  provisions: 

"Section  1.  The  mayor  of  any  city,  the 
warden  of  any  borough,  and  the  selectmen 
of  any  town,  may  issue  a  license  to  such  per- ' 
sons  as  they  find  proper  persons  to  engage 
in  a  temporary  or  transient  business,  in  one 
locality,  either  in  a  building,  tent,  or  other 
premises,  for  the  sale  of  goods,  wares  and 
merchandise,  *  •  •  in  their  respective  cit- 
ies, boroughs,  or  towns,  for  a  term  not  ex- 
ceeding one  year,  upon  the  applicant  paying 
to  such  municipal  corporation  a  fee  not  less 
than  one  dollar  nor  more  than  one  hundred 
dollars,  as  the  authority  Issuing  such  license 
may  direct.    •    *    * 

"Sec.  2.  Any  person  engaging  in  any  busi- 
ness mentioned  in  section  one  of  this  act, 
except  In  the  sale  of  articles  that  are  the 
product  of  a  fnnn  or  of  the  sea,  without  ob- 
taining a  license  therefor,  shall  be  guilty  of 
a  misdemeanor,  and,  upon  conviction,  shall 
be  fined  not  less  than  seven  dollars  uor 
more  than  two  hundred  dollars,  or  Imprison- 
ed not  less  than  thirty  days  nor  more  than 
six  months,  or  both." 

Pub.  Acts  1803,  p.  271. 

The  state's  attorney  for  Tolland  county 
filed  an  Information  charging  the  defendant 
with  a  misdemeanor  under  this  act  in  the 
sale  of  boots  and  shoes  at  a  store  in  the  city 
of  Rockvllle.    The  defendant  demurred  to 
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the  Information,  because  the  statute  Is  void, 
as  being  contrary  to  the  provisions  of  the 
constitution  of  Connecticut  and  of  the  con- 
stitution of  the  United  States,  and  to  the 
principles  of  natural  justice.  The  demurrer 
was  overruled;  and  the  defendant  was  tried, 
convicted,  and  sentenced.  This  Is  an  appeal 
from  the  judgment  of  conviction;  and  the 
only  error  assigned  by  the  defendant  is  the 
action  of  the  superior  court  In  overruling 
the  demurrer. 

The  legislature  has  power  to  require  a  li- 
cense for  the  transaction  of  any  business, 
either  for  the  purpose  of  raising  a  revenue, 
or  for  the  purpose  of  regulating  the  conduct 
of  such  business,  as  public  interests  may  de- 
mand. This  power,  however,  Is,  In  the  man- 
ner of  its  exercise,  subject  to  the  limitations 
embodied  in  the  constitution,  Including  in 
that  term  the  constitution  of  the  United 
States  as  well  as  that  of  Connecticut  The 
former,  so  far  as  It  relates  to  such  question, 
is  in  reality  a  part  of  the  latter,  and  must 
be  so  regarded  by  this  court  in  determining 
the  validity  of  any  legislative  act.  The  ques- 
tion whether  or  not  a  particular  law  is  ob- 
noxious to  any  such  limitation  does  not  de- 
pend upon  the  wisdom  of  the  law.  We 
therefore  dismiss  as  Immaterial  all  consider- 
ations urged  in  argument  as  to  the  propriety 
of  this  legislation,  and  consider  only  the  le- 
gal effect  of  the  act,  and  the  power  of  the 
legislature  to  enact  such  a  law. 

1.  What  is  the  legal  effect  of  the  act?  The 
validity  of  the  law  in  this  case  depends  up- 
on its  real  legal  effect,  and  not  merely  upon 
its  phraseology.  In  determining  whether 
any  law  Invades  a  right  secured  by  constitu- 
tional enactment,  the  court  looks  at  the  es- 
sence as  well  as  the  form.  In  re  Clark,  65 
Conn.  17,  31  Atl.  522.  The  act  is  not  an  ex- 
ercise of  the  power  of  taxation.  This  Is  too 
plain  for  argument.  It  Is  purely  a  trade 
regulation;  and  tbe  crime  of  which  the  de- 
fendant was  convicted  consists  solely  of  the 
violation  of  such  regulation.  The  power, 
first,  to  regulate  the  conduct  of  all  business, 
or  of  any  particular  business,  harmless  In 
its  nature,  and  which  every  citizen  has  the 
right  to  carry  on;  and,  second,  to  regulate, 
even  to  the  extent  of  prohibition,  any  busi- 
ness In  Its  nature  Injurious  to  the  public, — 
Is  vested  in  the  legislature  in  the  broadest 
terms;  but  the  exercise  of  that  power  In  the 
two  cases  is  governed  by  different  principles. 
In  the  latter  case  the  controlling  object  Is 
giving  to  the  public  that  protection  from 
danger  which  the  state  is  bound  to  give,  and 
ordinarily  the  legislature  must  be  the  judge 
of  the  degree  of  danger  and  of  the  required 
protection.  It  may  restrict  the  business  by 
requiring  large  license  fees,  or  by  other  pro- 
tective regulations;  and  it  may  restrict  the 
conduct  of  the  business  to  a  limited  number 
of  persons,  or  to  persons  possessing  certain 
qualifications,  to  be  determined  by  public  of- 
ficers to  whom  the  administration  of  the  law 
Is  given,  or,  in  certain  cases,  to  such  persons 


as  these  public  officers  may  select; 
treating  the  persons  intrusted  with  the 
ness  as  quasi  public  officers,  and  aut 
lng  their  selection  on  grounds  of  specl 
ness,  similar  to  those  applicable  to  th 
polntment  of  any  state  officer  or  agent 
illustrations  of  such  regulations  of  a 
ness  dangerous  to  the  public  are  fan 
and  the  cases  maintaining  the  power  c 
legislature  to  establish  them  are  too  m 
ous  to  cite. 

But  the  law  In  question  is  not  a  regui 
of  a  business  dangerous  to  the  public 
does  not  come  within  the  special  prin 
applicable  to  such  regulations.  It  relai 
all  business  '"for  the  sale  of  goods,  ware 
merchandise,"  to  the  bread  and  meat  i 
tial  to  the  support  of  life,  and  to  every 
modity  a  human  being  has  need  of. 
only  distinction  made  by  the  law  is  tht 
tween  a  business  that  is  temporary  and 
stent  and  all  other  business.  It  does  n 
fine  a  "temporary  or  transient"  bus 
Such  phrase  has  no  technical  legal  met 
The  natural  meaning  of  the  words  as 
erally  understood  does  not  furnish  a  d< 
guide  to  what  the  statute  permits  and 
it  prohibits.  Its  validity  might  perha 
questioned  on  the  ground  that  tbe  lani 
used  Is  too  vague  to  constitute  and  del 
crime,  but  that  question  was  not  disc 
In  argument  The  defendant  Is  punlshc 
selling  boots  and  shoes  in  the  conduct 
temporary  and  transient  business.  Th 
nothing  in  the  nature  of  such  business 
dangerous  to  the  public  when  called 
porary"  than  If  called  "permanent"  ' 
is  no  distinction  as  to  public  danger  bet 
a  boot  and  shoe  business  conducted  by  a 
for  an  indefinite  time,  and  tbe  same  bui 
conducted  after  his  death,  by  his  execu 
the  settlement  of  his  estate,  for  a  shor 
definite  time.  The  statute  does  not 
to  any  temporary  business  involving  da 
peculiar  to  itself.  It  draws  no  line  o 
tlnction  except  between  a  business  ti 
temporary  and  one  that  is  not  temp 
One  is  no  more  dangerous  to  the  public 
the  other.  One  Is  no  more  essential  t 
conduct  of  human  affairs  than  tbe  othet 
deed,  it  would  be  impracticable  to  car 
the  necessary  transactions  of  life  w 
"temporary  and  transient  business  fo 
sale  of  goods,  wares  and  merchandise.' 
may  be  that  future  conditions  will  prod 
general  conviction  that  any  temporary 
ness  Is  as  dangerous  to  public  moral! 
good  order  as  lotteries,  disorderly  bouse 
pling  shops,  or  those  suspicious  vagrant 
more  than  200  years  ago  were  called 
diets  and  petty  chapmen,"  and  whose 
ness  was  absolutely  prohibited.  3  Col. 
435.  It  Is  unnecessary  to  consider  ho' 
the  legislature  may  anticipate  commoi 
perience  in  declaring  a  business  general 
garded  as  harmless  and  lawful  to  be  da 
ous  to  public  morals  and  order, 
enough  that  tbe  legislature  has  made  no 
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Hon  as  to  the  business  under  dhscus- 
rhe  act  therefore  must  be  held  to  deal 
mporary  or  transient  business  for  the 

of  regulating  an  ordinary  and  lawful 
s  essential  to  the  conduct  of  human 

in  which  all  citizens  have  an  equal 
>  engage.  The  legislature  has  full 
to  regulate  such  a  business,  but  its 
;ons  must  be  governed  by  very  dlffer- 
iclple8  from  those  which  may  govern 
ulations  of  a  business  In  its  nature 
ma  to  the  public.  In  the  one  business 
;en  has  an  absolute  right  to  engage; 
jther  all  citizens  have  the  right,  and 
il  right,  to  engage.     The  difference  Is 

is  the  regulation  prescribed  by  this 
t  Is  simply  a  prohibition  of  the  busi- 
ness a  license  Is  obtained  from  the 

of  the  municipality  where  the  busi- 

to  be  conducted.      If  the  terms  on 

such  license  should  be  granted  were 

a   different  question  would  be   pre- 

If  the  legislature  believes  that  fraud 

option  are  increasingly  liable  to  be 

d  In  the  conduct  of  any  kind  of  busl- 

of  all  business,  it  may  undoubtedly 

by  way  of  security  against  such  fraud 
option,  the  persons  engaging  In  such 
»  to  take  out  licenses  on  terms  pre- 

by  law  and  applying  equally  to  all 
In  Massachusetts,  "An  act  to  pre- 
d  punish  fraud  In  sales  of  goods,  wares 
rchandise  at  public  or  private  sale  by 
t  vendors,  and  to  regulate  such  sales," 
■ently  passed.  The  act  attempted  to 
"itinerant  vendors"  so  as  to  include 
r  transient  business,  provided  security 
r  customers  by  requiring  a  deposit  of 
to  be  made  with  the  state,  and  by  oth- 
lations,  and  required  the  amount  of 
use  fee  charged  to  be  ascertained  ac- 

to  law,  and  a  license  to  be  issued  to 
r  complied  with  the  law.  This  act 
Id  not  to  violate  the  Massachusetts 
tion  by  a  majority  of  the  supreme 

Com.  v.  Crowell,  156  Mass.  215,  30 
015.  However  such  an  act  might  be 
d  under  our  constitution,  it  is  wholly 
t  from  the  act  under  discussion,  which 
y  forbids  the  transaction  of  the  busl- 
tbout  a  license,  but  permits  the  local 
7  to  grant  a  license  to  one,  and  to  re- 
to  another,  In  pursuance  of  a  dlscre- 
guided  and  unrestrained  by  law.  It 
The  mayor  may  license  such  persons 
Inds  to  be  proper  persona  to  engage 
oporary  business  for  the  sale  of  goods, 
and  merchandise,"  and  "any  person 
ig  in  such  business  without  obtaining 
te  therefor  shall  be  guilty  of  a  mls- 
lor."  The  unrestrained  power  of  se- 
tae favored  recipients  of  a  license  is 
o  the  mayor.  All  persons  who  can- 
iln  this  special  privilege  are  forbidden 
j  on  the  business  under  a  penalty  that 
tend  to  a  fine  of  $200  and  imprlson- 
i  tbe  common  jail  for  six  moatiis.  If 
r  .83A.no.  12— 33$ 


the  word  "may,"  as  here  used,  could  be  given 
the  effect  of  "shall,"  the  question  would  be 
presented  in  a  little  different  form.  It  would  be 
our  duty  to  construe  "may"  as  "shall,"  If  nec- 
essary to  give  effect  to  an  act,  and  the  context 
would  permit  such  construction.  But  here  the 
context  plainly  forbids  that  construction.  The 
conditions  of  the  act  do  not  support  a  man- 
date to  issue  a  license  upon  compliance  with 
rules  established  by  law.  On  the  contrary, 
they  clearly  provide  for  the  exercise  of  a 
discretion  unrestrained  by  law.  The  phrase 
"such  persons  as  he  finds  proper  persons  to 
engage  In  a  temporary  business"  is  too  vague 
to  support  any  definite  judicial  or  quasi  judi- 
cial action.  There  Is  not  a  regulation  estab- 
lished which  the  licensees  are  bound  by  law  to 
observe,  and  there  is  absolutely  no  legal  test 
and  no  indication  of  who  may  be  a  "proper 
person."  Without  some  test  fixed  by  law, 
every  person  must  be  presumed  to  be  a  prop- 
er person  to  conduct  an  ordinary  and  lawful 
business.  The  mayor  is  authorized  to  select 
from  those  legally  presumed  to  be  proper  per- 
sons such  as  he  finds  proper.  The  necessary 
legal  effect  of  this  phrase  Is  "such  persona  as 
he  pleases."  So  that,  If  "may"  were  con- 
strued as  "shall,"  the  act  would  then  say: 
"The  mayor  shall  license  such  persons  as  be 
pleases."  Again,  the  provision  giving  tbe 
mayor  absolute  power  to  fix  the  license  fee 
at  $1  for  one  year,  or  $100  for  one  day,—!,  e. 
to  fix  tbe  license  fee  so  that  it  shall  be,  at  his 
pleasure,  either  nominal  or  prohibitive,— is 
connection  with  the  other  provisions,  renders 
it  certain  that  the  purpose  of  the  statute,  as 
well  as  Its  legal  effect,  is  to  authorize  the 
mayor  to  permit  or  forbid  the  transaction  of 
an  ordinary  lawful  business  at  his  pleasure. 
This  purpose  of  the  act  to  secure  to  favored 
persons  special  privileges  in  the  conduct  of  a 
lawful  business,  open  of  right  to  all  citizens, 
Is  further  indicated  by  the  provision  that  ex- 
empts from  the  operation  of  the  act  "articles 
that  ore  the  product  of  a  farm  or  of  the  sea." 

We  can  find  no  escape  from  tbe  conclusion 
that  the  legal  effect  of  the  act  is  to  authorize 
the  local  officers  of  each  municipality  to  grant 
exclusive  privileges  to  such  persons  as  they 
please  In  tbe  transaction  of  a  lawful  business 
essential  to  the  conduct  of  human  affairs,  and 
in  which  each  citizen  has  an  equal  right  to  en- 
gage for  the  support  of  life. 

2.  Has  the  legislature  power  to  enact  such  a 
law?  The  constitution  of  Connecticut  Is  some- 
what peculiar  in  its  limitation  of  legislative 
power.  The  "legislative  power  of  this  state" 
is,  in  the  broadest  terms,  vested  in  the  "gen- 
eral assembly."  This  power  is,  In  a  certain 
way,  defined  and  limited  by  the  provisions  di- 
viding the  powers  of  government  into  distinct 
departments,  and  by  those  relating  to  the  oper- 
ation of  the  state  government  and  duties  of 
particular  officers.  But,  unlike  the  constitu- 
tions of  many  states,  It  contains  no  specific 
limitations  on  the  exercise  of  legislative  power, 
except  some  slight  restrictions  in  one  or  two 
recent  amendments.   The  limitations,  however. 
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are  no  less  real,  and  perhaps  more  effective, 
than  if  phrased  In  specific  terms.  Our  bill  of 
rights  constitutes  the  fundamental  condition  on 
which  all  powers  of  government  can  be  exer- 
cised. Its  more  definite  declarations  are  chiefly 
concerned  with  the  administration  of  justice, 
especially  of  the  criminal  law,  the  preserva- 
tion of  the  trial  by  Jury,  the  protection  of  pri- 
vate property  from  confiscation  for  public  use, 
the  right  of  the  citizen  to  bear  arms,  and  the 
subordination  of  the  military  to  the  civil  pow- 
er; but  the  protection  of  the  citizen  In  the 
equal  enjoyment  of  those  essential  rights  be- 
longing to  citizens  of  a  free  government  Is 
guarantied,  not  In  narrow  phrases  of  detailed 
statement,  but  in  terms  'as  broad  as  those 
which  vest  the  legislative  power  In  the  general 
assembly  or  the  judicial  power  In  the  courts. 
The  bill  of  lights  begins  as  follows:  "That 
the  great  and  essential  principles  of  liberty  and 
free  government  may  be  recognized  and  estab- 
lished, we  declare,  that  all  men  when  they 
form  a  social  compact,  are  equal  in  rights;  and 
that  no  man  or  set  of  men  are  entitled  to  ex- 
clusive public  emoluments  or  privileges  from 
the  community."  No  legislative  act  is  law  that 
clearly  and  certainly  is  obnoxious  to  the  prin- 
ciple of  equality  in  rights  thus  solemnly  made 
the  condition  of  all  exercise  of  legislative  pow- 
er. It  is  patent  that  not  everything  that  can  be 
called  a  "right"  is  included  in  this  guaranty. 
The  protected  rights  are  those  that  inhere  in 
"the  great  and  essential  principles  of  liberty 
and  free  government"  recognized  in  the  course 
of  events  that  resulted  in  our  Independence, 
and  established  by  the  adoption  of  our  constitu- 
tion. The  language  used  is  purposely  broad,  as 
the  language  in  reference  to  the  absolute  power 
of  legislation  is  broad;  and  the  relation  of  lim- 
itation to  power  can,  in  the  nature  of  things, 
lie  settled  only  through  specific  applications  as 
emergencies  arise.  Among  the  principles  thus 
established  were  those  universally  accepted  as 
so  essential  to  free  government  as  to  justify 
the  resort  to  armed  rebellion  in  our  war  of  In- 
dependence; and,  of  these,  equality  under  the 
law,  in  the  rights  to  "life,  liberty,  and  the  pur- 
suit of  happiness,"  was  clearly  recognized. 

Upon  the  first  establishment  of  government 
in  Connecticut,  reliance  for  the  security  of  civil 
rights  and  liberties  was  placed  on  the  fact  that 
the  legislature,  in  which  was  concentrated  all 
powers  of  government,  depended  on  the  free 
and  annua]  election  of  the  people;  but  as  early 
as  1650  the  free  enjoyment  of  certain  "liber- 
ties, immunities  and  privileges"  was  recognized 
as  essential  to  the  stability  of  commonwealths, 
and  the  denial  thereof  as  threatening  their 
ruin.  The  enjoyment  of  such  rights,  however, 
was  then  recognized  as  due  only  to  "every 
man  in  his  place  and  proportion."  Code  1650, 
p.  1.  The  full  recognition  of  the  principle  of 
equality  In  rights,  as  well  as  of  the  necessity 
of  protection  by  a  fundamental  law,  was  of 
later  growth.  In  1672  the  right  of  every  man 
to  "enjoy  the  same  justice  and  law  within  this 
colony"  was  recognized.  Revision  of  1672. 
These  principles  were  embodied  in  a  statutory 


declaration  of  rights,  which  remained  su 
tlally  unchanged  until  the  adoption  of  ou 
stitutlon.  During  the  period  preceding  ai 
lowing  the  Revolution,  the  conviction  to 
general  that  equality  under  the  law  in  t 
joyment  of  certain  rights  was  so  esseni 
free  government  that  it  must  be  del 
against  Invasion  even  from  the  laws 
power.  In  a  proclamation  issued  Jui 
1776,  Gov.  Jonathan  Trumbull  express* 
conviction  of  the  colony  of  Connectic 
maintaining  that  the  people  "form  them 
into  society,  and  to  set  up  and  establlsl 
government  for  the  protection  and  secui 
their  lives  and  properties"  from  invasi 
those  "appointed  by  the  people  the  gua 
of  their  lives  and  liberties,"  and  that  the 
of  the  king  of  Great  Britain  In  "deprivi 
of  our  natural,  lawful,  and  most  imp 
rights,  and  subjecting  us  to  the  absolute 
and  controul  of  himself,  and  the  British 
lature,"  justified  a  rebellion.  15  Col.  R« 
And  the  declaration  by  congress  that  eq 
under  the  law,  In  the  right  to  life,  liberty 
the  pursuit  of  happiness,  is  a  self-e 
truth,  was  formally  approved  by  this 
November  7,  1776  (1  Rec.  Conn,  pp.  3, 
and  in  August,  1777,  was  ordered  to  be  i 
ed  at  length  in  the  state  records,  "tin 
memory  tliereof  may  be  preserved  to  post 
(1  Rec.  Conn.  367).  It  was  an  expresi 
pose  of  our  constitution  "effectually  to  < 
secure  and  perpetuate  the  liberties,  right 
privileges"  derived  from  our  ancestors 
we  deem  it  clear  that  our  bill  of  rights  In 
this  principle  of  equality  among  those 
pies  essential  to  liberty  and  free  goven 
to  establish  which  it  declares  that  all 
bers  of  our  political  society  are  equal  in  i 
and  that  "no  man  or  set  of  men  are  enti 
exclusive  public  emoluments  or  privilege! 
the  community."  Our  legislation  affectii 
important  interest  has  been  so  generall; 
fined  within  the  clear  lines  of  legislative 
er  that  there  has  been  no  occasion  to 
the  limitations  of  the  first  section  of  tl 
of  rights.  The  nearest  approach  to  a  Ji 
determination  on  this  subject  Is  in  N< 
Gaslight  Co.  v.  Norwich  City  Gas  C 
Conn.  38,  where  the  court  holds  that, 
law  then  under  consideration  can  be 
viewed  as  intended  to  operate  as  a  di 
inatlng  restriction  upon  carrying  on  an 
nary  business  In  respect  to  which  the  g 
ment  has  no  exclusive  prerogative,  it  con 
rectly  within  the  definition  of  a  monopol; 
may  be  obnoxious  to  the  first  section  < 
bill  of  rights.  The  application  of  the  I 
rights,  approved  in  that  case,  is  plainly 
sary  to  the  decision  of  this.  We  enter* 
doubt  of  its  correctness,  and  feel  bou 
hold  distinctly  that  an  act  of  the  legist 
the  only  legal  effect  of  which  is  to  gra 
elusive  privileges  in  the  conduct  of  an 
nary  lawful  business,  In  respect  to  whit 
government  has  no  exclusive  prerogative, 
noxious  to  the  first  section  of  the  bill  of  : 
and  void.   There  is,  In  respect  to  Its  vs 
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action  between  such  a  law  and  one 
Ing  such  privileges  to  be  granted  by 
ate  officers  in  the  exercise  of  a  mere 
r  discretion,  wliolly  uncontrolled  by 

•t  upon  which  tlie  Information  against 
tduut  Is  based,  so  far  as  its  provisions 
the  right  to  engage  In  any  lawful 
try  or  transient"  business,  cannot  op- 
as  to  make  engaging  in  such  busl- 
ilsdemeanor,  and  therefore  the  infor- 
oes  not  show  any  legal  offense. 
unnecessary  to  consider  the  other 
on  which  the  defendant  demurred  to 
uiatlon.  There  is  error  in  the  Judg- 
the  superior  court,  and  it  is  reversed, 
r  Judges  concurred. 


CONDEMNATION  OP  CERTAIN 
»D  FOR  NEW  STATEHOUSE. 

ne  Court  of  Rhode  Island.     Jan.  8, 
1806.) 

Domain— Taking  Land  fob  Statehousb 
or  Taring  — Fixixo  Valce  —  Wbat 
iderid — Location  op  Improvement. 

lb.  Laws,  c.  1201,  creates  a  board  of 
oners  with  power  to  acquire  a  site  for 
■use.  and  all  the  powers  of  eondemna- 
erred  upon  towns  by  Pub.  Laws,  c. 
hi-  acquisition  of  a  water  supyi.v.  l'ul>. 
285,  |  5.  enacts  that'at  the  time  nien- 

the  notices  Riven  by  the  clerk  of  the 
lccordance  with  the  preceding  section, 
h  adjournments  as  it  shall  order,  the 
11  adjudge  whether  the  taking  of  the 
is  a  public  necessity;  and,  if  that  be 
affirmatively,  the  property  shall  "from 
"  be  deemed  to  have  been  taken.   Held, 

commissioners  must  regard  the  time 
court  adjudicates  a  public  necessity  fur 
•  laud  aB  the  time  of  taking,  in  dcter- 
e  value  of  the  land  when  taken. 

proceedings  to  condemn   certain   land 

for  a  now  statcbouse.  ns  provided  by 
rs.  c.  1201,  it  appeared  that  the  Ntate 
>usly  acquired  by  purchase  a  largo  tract 
to  the  land  condemned  us  a  site  for  the 
statehouse.  Held,  that  the  commission- 
ly  considered  the  enhancement  in  value 
id  condemned,  due  to  the  proposed  im- 
t. 

condemning  lots  for  a  site  for  a  stato- 
ider  Pub.   Laws.  c.  1201,  the  commis- 

apprnisal.  in  making  the  award  to  the 
bould  not  odd,  to  the  area  of  the  lots 
in  streets  condemned,  one-half  the  width 
»ets. 

weeding  by  the  board  of  statehouse 

oners  to  condemn  land  for  a  state- 
motion  by  8ticli  board  to  sot  aside 

nd  to  quash  the  proceeding  was  de- 
the  board  moved  for  a  new  trial  of 

Ion.     Denied. 

or  report,  see  33  Atl.  448. 

I  C.  Dubois,  Arty.  Gen.,  and  Arnold 
it  the  State.  Warren  R.  Peree,  pro 
it  Abby  F.  Sessions  et  al.  James  M. 
or  Anne  B.  F.  Woods  et  al.  James 
it.  for  Elizabeth  Francis  et  aL  Aninsa 
,  for  Richmond  Vlall.  I 


MATTESON,  O.  J.    Pub.  Laws  R.  I.  c.  1201, 
of  May  24,  1803.  created  a  board  of  statehouse 
commissioners  to  select  and  acquire  a  site  for 
a  new  statehouse,  either  under  the  provisions 
of  Pub.  Laws  R.  I.  c.  913,  or  by  purchase,  or 
by  condemnation,  and  to  locate  thereon  a  new 
statehouse.    The  chapter  directed  that  the  site 
should  be  acquired  in  the  name  of  the  state, 
and,  for  the  purpose  of  acquiring  land  by  con- 
demnation for  the  site,  gave  to  the  board  the 
powers  of  condemnation  conferred  on  towns 
for  the  purpose  of  taking  land  and  property  for 
a  water  supply  by  Pub.  Laws  R.  1.  c.  285;  and 
provided  that,  in  case  the  board  should  so  take 
any  land.  It  should  proceed  in  all  matters  in 
relation  to  such  land  as  directed  in  Pub.  Laws 
R.  I.  c.  285.    The  board  so  created,  on  May 
26,  1804,  in  accordance  with  Pub.  Laws  It. 
I.  c  285,  i  4,  filed  in  the  clerk's  office  of  the 
common   pleas   division  a   certificate   that    it 
had  taken  ail  that  land  bounded   by  Smith, 
Gaspee,  and   Francis    streets  in   Providence, 
which  had  not  been  purchased  already  by  the 
state,  including  that  part  of  BrowueU  street 
lying  between  Francis  and  Smith  streets.   Ac- 
companying this  certificate  was  a  plat  ou  which 
was  delineated  a  location  and  description  of 
the  land  taken,  and  which  contained  also  a 
list  of  owners  and  persons  Interested  in  the 
land.     Thereupon   the  clerk   of  the  common 
pleas  division  gave  the  notices  prescribed  by 
Pub.  Laws  R.  l.  c.  283,  §  4.  to  the  owners 
and  persons  Interested  In  the  land,  to  appear 
and  be  heard  in  reference  to  the  necessity  for 
the  taking  and  the  appointment  of  commission- 
ers to  appraise  the  damages  accruing  to  them 
by  means  of  the  taking  of  their  property,  es- 
tates, or  rights  of  property.    On  July  9,  1894, 
the  common  pleas  division,  In  pursuance  of  the 
notices  so  given,  after  hearing  the  parties  in 
interest,  adjudged  the  taking  to  be  a  public- 
necessity,  and  appointed  three  commissioners 
to  appraise  the  damages  sustained  by  the  per- 
sons whose  property,  estates,  or  rights  of  prop- 
erty had  been  taken.     The  commissioners  sc 
appointed  heard  the  parties  interested  and  the 
evidence  adduced,  made  their  awards  for  the 
damages  sustained,  and  filed  their  report  in 
the  common  pleas  division,  which  was  opened 
March  1,  1895.     On  November  25,  1895,   the 
board  of  statehouse  commissioners  filed  their 
motion  to  set  aside  the  awards  and  to  quash 
the  proceeding:    "(a)  Because  the  commission- 
ers, in  making  the  awards,  allowed  the  owners 
of  the  lands  condemned  an  increased  value  to 
their  lands,   created  by  the  location  of  said 
statehouse.  said  location  being  the  purpose  for 
which  said   lands   were  condemned;    (b)   be- 
cause  the  commissioners   have  allowed  said 
owners  for  the  streets  in  front  of  their  lots, 
as  if  said  streets  were  a  part  of  said  lots,  and 
held  by  the  same  title  as  said  lots."   This  mo- 
tion was  heard  and  denied  by  the  common 
pleas  division.    Thereupon  the  board  of  state- 
house  commissioners  excepted  to  the  ruling 
denying  the  motion,  and  filed  their  petition  for 
a  new  trial  of  the  motion,  which  is  now  be- 
fore us  for  consideration. 
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The  board  of  statehouse  commissioners  base 
their  first  objection  on  the  following  passages 
from  the  report  of  the  commissioners  of  ap- 
praisal: "We  have  taken  fully  Into  account, 
in  our  award,  such  enhancement  of  value  as, 
In  our  Judgment,  properly  attached  to  the  prop- 
erty condemned  at  the  time  of  condemnation 
by  reason  of  any  and  all  improvements  de- 
cided on  previous  to  the  Oth  day  of  July,  1804. 
*  *  *  We  have  earnestly  endeavored  to  so 
make  our  award  that  all  persons  whose  lands 
have  been  taken  shall  be  no  worse  off  than 
their  neighbors  whose  lands  have  not  been 
taken.  Our  award  In  each  and  every  case  Is 
made  as  of  July  0,  A.  D.  1804."  The  board 
of  statehouse  commissioners  urge  that  it  thus 
appears  on  the  face  of  the  report:  (a)  That 
In  the  Judgment  of  the  commissioners  of  ap- 
praisal the  land  taken  was  enhanced  In  value 
by  the  improvement  decided  on;  (b)  that  they 
have  appraised  the  value  as  of  July  0,  1894; 
(c)  that,  as  the  board  of  statehouse  commis- 
sioners had  authority  to  condemn  land  for  a 
statehouse  only,  and  instituted  proceedings 
for  such  condemnation  by  filing  their  certifi- 
cate on  May  26,  1804,  and  thereby  publicly 
announced  the  location  of  the  proposed  State- 
house,  the  report  shows  that  the  commission- 
ers added  to  the  value  of  the  land  the  enhance- 
ment which  had  accrued  to  It  between  May 
26th  and  July  Oth;  and  (d)  thus  condemned 
the  state  to  pay  the  land  value  plus  the  en- 
hancement. They  contend  that  the  rule  Of  ap- 
praisal Is  that  the  owner  is  not  entitled  to  the 
increased  value  of  the  land  occasioned  by  the 
proposed  Improvement,  and  hence  that  the  ap- 
praisal should  have  been  for  the  value  at  the 
time  of  the  taking,  which  they  insist  was  the 
date  of  the  filing  of  the  certificate,  to  wit,  May 
26th,  and  consequently  that  the  appraisal  as  of 
July  Oth  was  illegal,  and  the  awards  are  void. 
We  do.  not  think  that  the  objection  can  avail. 
Pub.  Laws  R.  I.  c.  2^5,  g  5,  enacts  that  at  the 
time  mentioned  in  the  notices  given  by  the  clerk 
of  the  court  in  accordance  with  the  require- 
ment of  the  preceding  section  of  the  chapter, 
or  at  such  adjournment,  from  time  to  time,  as 
it  shall  order,  the  court  shall,  after  hearing 
the  parties,  adjudge  whether  the  taking  of 
the  property  is  a  public  necessity;  and,  If  that 
be  adjudged  affirmatively,  the  property  shall 
from  that  time— 1.  e.  the  time  of  the  adjudi- 
cation—be deemed  to  have  been  taken.  The 
statute  thus  fixes  the  date  of  the  adjudica- 
tion, not  the  date  of  the  filing  of  the  certificate, 
as  the  time  of  taking.  In  view  of  this  stat- 
utory determination  of  the  time,  the  commis- 
sioners could  not  do  otherwise  than  to  regard 
the  land  as  taken  on  July  0,  1804,  the  date 
when  the  court  adjudged  the  taking  to  be  a 
public  necessity,  and  to  appraise  the  value  of 
It  as  of  that  date.  But,  whether  the  award 
bad  been  made  as  of  July  0, 1894,  or  as  of  May 
26,  1894,  when  the  certificate  of  taking  was 
filed,  seems  to  us,  so  far  as  the  objection  is 


concerned,  Immaterial.  The  objection 
ceeds  on  the  theory  that  the  enhaneem 
value  between  the  dates  named  was  < 
the  fact  of  the  public  announcement,  1 
filing  of  the  certificate,  that  the  lands  pn 
to  be  taken  had  been  chosen  as  a  site  f 
proposed  statehouse.  It  appears,  howev 
reference  to  the  certificate  and  plat  a« 
nying  it,  that  the  state  had  acquired  b 
chase,  prior  to  the  filing  of  the  certiflc 
tract  containing  454.838  square  feet  ad 
to  the  land  condemned,  as  a  site  for  tb 
posed  statehouse.  The  fact  of  the  local 
the  new  statehouse  had  thus  become  pi 
known,  by  the  purchase  by  the  state  < 
tract,  prior  to  the  filing  of  the  certificate 
statehouse  commissioners;  and  the  consi 
enhancement  in  value,  due  to  the  propos 
provement,  had  already  accrued  to  the  ad 
land  before  the  certificate  was  filed.  Tb 
Is  strictly  analogous  to  Stafford  v.  C 
Providence,  10  R.  I.  66T,  In  which  the 
commissioners  of  the  city  of  Provideno 
certain  land  for  the  purpose  of  a  res 
The  land  taken  did  not  Include  that  > 
petitioners.  Subsequently,  after  the  im 
ment  had  been  located,  and  actually  con 
ed,  or  nearly  so,  the  water  commissioner 
the  land  of  the  petitioners.  The  cour 
that  the  value  of  the  petitioners'  land  a 
be  estimated  as  it  was  at  the  time  1 
condemned,  and  not  at  the  tune  of  the  k 
of  the  Improvement,  thus  giving  to  th< 
tioners  such  Increase  In  value  as  had  a 
to  their  land  by  reason  of  the  orlgii 
cation  of  the  reservoir  before  their  Ian 
taken. 

The  second  ground  on  which  the  moi 
quash  Is  based  is  that,  in  making  their  . 
to  the  owners  of  the  lots  abutting  c 
streets  condemned,  the  commissioners  < 
praisal  added  to  the  area  of  the  lots  oi 
the  width  of  the  streets  in  front  of  sue 
We  think  the  commissioners  erred  in 
lug.  The  market  value  of  the  lots  abutt 
a  street  is  increased  by  reason  of  the 
of  the  owner  to  the  use  of  the  street  i 
nectlon  with  the  lots.  Hence,  when  th< 
mlsstoners  have  awarded  the  full  market 
of  the  lot  as  a  lot  abutting  on  a  street 
have  awarded  also  the  value  of  the  U 
the  street,  because  the  street  has  heli 
make  up  the  market  value  of  the  lot  Ai 
v.  City  of  Providence,  Index,  PP,  7,  2 
766.  This,  however,  is  not  such  an  er 
makes  it  necessary  to  quash  the  report, 
it  can  be  corrected  by  recommitting  the 
to  the  commissioners,  with  instruction 
duct  from  the  awards  the  amounts  allow 
lands  embraced  within  the  streets. 

Petition  for  a  new  trial  of  the  mot 
quash  denied,  and  cause  remitted  to  th< 
mon  pleas  division,  with  direction  to  rec 
the  report  to  the  commissioners  for  con 
as  stated. 
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GIUSTI  v.  DEL  PAPA. 
me  Court  of  Rhode  Island.     July  1, 

18950 
>cs  Pbosbcction  —  Plbadiso — Probablb 

Causc. 
i  a  declaration  for  malicious  prosecu- 
Ulegation  that  plaintiff  was  bound  over 
art  of  competent  jurisdiction  and  in- 
prima  facie  evidence  of  probable  cause, 
in  only  be  negatived  by  the  averment 
additional  fact  showing  that  the  bind- 
and  indictment  were  procured  by  Un- 
as; a  general  allegation  that  the  pros- 
was  without  probable  cause  being  in- 

by  Acnllle  Glastl  against  George  Del 
r  malicious  prosecution.  On  bearing 
he  appellate  division  of  the  supreme 
i  case  was  remitted  with  directions 
88,  and  enter  Judgment  for  defend- 

I  B.  Tanner,  for  plaintiff.  Joseph 
Jr.,  for  defendant. 

CURIAM.  The  declaration  alleges 
defendant  maliciously  prosecuted  the 
and  without  probable  cause.  It  then 
a  that  the  defendant  caused  the  plain- 
arrested  and  brought  before  the  dis- 
rt  of  the  Tenth  judicial  district,  and  to 
1  over  by  that  court  to  await  the  ac- 
he grand  Jury,  and  to  be  indicted  and 
e.  No  cause  of  action  is  set  forth, 
is  conclusive  evidence  of  probable 
at  the  plaintiff  was  bound  over,  and, 
i.  Indicted,  there  being  no  allegation 
binding  over  and  indictment  were 
I  by  fraud,  perjury,  or  other  undue 
Welch  v.  Railroad  Corp.,  14  R  I. 
wcent  City  Live-Stock  Co.  v.  Butch- 
>n  Slaughterhouse  Co.,  120  U.  8.  141, 
t.  472.  Case  remitted  to  the  common 
rlsion.  with  direction  to  dismiss,  and 
judgment  for  the  defendant  for  costs. 

On  Reargtiment 

(Jan.  13,  1896.) 

ESON,  C.  J.  In  our  former  rescript 
1  that  the  declaration  set  forth  no 
f  action,  because,  though  It  alleged 
e  defendant  maliciously  prosecuted 
stiff,  and  without  probable  cause,  It 
i  to  state  that  tbe  defendant  caused 
ntlff  to  be  arrested  and  brought  he- 
district  court  of  the  Tenth  judicial 
and  to  be  bound  over  by  that  court 
:  the  action  of  the  grand  Jury,  and  to 
rted,  etc.  We  were  of  the  opinion 
nigh  the  declaration  averred  that  the 
Ion  was  without  probable  cause,  that 
>n  was  overborne  by  the  averment 
plaintiff  was  bound  over  by  tbe  dis- 
irt  to  await  the  action  of  the  grand 
id  was  Indicted  by  the  grand  Jury, 
sing  no  allegation  that  the  binding 
1  indictment  were  procured  by  undue 
We  stated  that  the  fact  that  the 
was  bound  over,  and,  a  fortiori,  in- 


dicted, was  conclusive  evidence  of  probable 
cause;  referring  in  support  of  the  statement 
to  Welch  v.  Railroad  Corp.,  14  R.  I.  609; 
Crescent  City  Llve-Stock  Co.  v.  Butchers' 
Union  Slaughterhouse  Co.,  120  U.  S.  141,  7 
Sup.  Ot.  472.  Counsel  for  the  plaintiff  has 
reargued  the  question.  He  criticises  our  use 
of  the  word  "conclusive,"  contending  that  the 
binding  over  and  indictment  are  not  conclu- 
sive, but  only  prima  lacle,  evidence  of  prob- 
able cause;  that  the  only  conclusive  evidence 
of  probable  cause  is  the  Judgment  of  a  court 
having  power  to  convict,  which  judgment  is 
conclusive  of  the  question,  even  though  sub- 
sequently set  aside  on  appeal.  He  further 
contends  that,  as  the  binding  over  and  in- 
dictment are  only  prima  facie  evidence  of 
probable  cause,  it  is  not  necessary  to  do  more 
In  the  declaration  than  to  allege  that  the 
prosecution  was  malicious  and  without  prob- 
able cause.  We  think  we  shall  be  obliged  to 
concede  that  the  word  "conclusive"  was  not 
well  chosen,  for  since  the  decision  In  Burt  v. 
Place,  4  Wend.  591,  even  a  judgment  has  not 
been  regarded  as  absolutely  conclusive,  since 
the  presumption  which  would  otherwise  arise 
from  it  may  be  overcome  by  averment  and 
proof  that  it  was  obtained  by  undue  means. 
Marcy,  J.,  in  this  case,  states:  "That  If  It 
appears  by  the  plaintiff's  own  declaration 
that  the  prosecution  which  he  charges  to  have 
been  malicious  was  before  a  tribunal  having 
jurisdiction,  and  was  decided  In  favor  of  the 
plaintiff  in  that  court,  nothing  appearing  to 
fix  on  him  any  unfair  means  in  conducting 
the  suit,  the  court  will  regard  the  judgment 
In  favor  of  the  prosecution  satisfactory  evi- 
dence of  probable  cause."  The  judgment  re- 
lied on  by  the  defendant,  though  by  a  court 
having  jurisdiction  to  convict,  was  held  not 
conclusive,  because,  as  the  opinion  goes  on  to 
state,  "though  the  plaintiff  admits  In  his  dec- 
laration that  the  suits  Instituted  before  the 
magistrate  by  the  defendant  were  decided 
against  him,  he  sufficiently  countervails  the 
effect  of  that  admission  by  alleging  that  the 
defendant,  well  knowing  that  he  had  no 
cause  of  action,  and  that  the  plaintiff  had  a 
full  defense,  prevented  the  plaintiff  from  pro- 
curing the  necessary  evidence  to  make  out 
that  defense,  by  causing  him  to  be  detained 
a  prisoner  until  the  judgments  were  obtained, 
and  by  alleging  that  the  Imprisonment  was 
for  the  purpose  of  preventing  a  defense  to 
tbe  actions."  And  see  Spring  v.  Besore,  12 
B.  Mon.  551;  Crescent  City  Live-Stock  Co. 
v.  Butchers'  Union  Slaughterhouse  Co.,  120 
U.  8.  141,  7  Sup.  Ct.  472.  Doubtless  we 
should  have  used  the  term  "prima  facie"  in 
describing  the  effect  to  be  given  to  the  action 
of  the  court  in  binding  over  and  of  the  grand 
Jury  In  indicting  the  plaintiff,  since,  strictly 
speaking,  there  is  no  conclusive  effect  to  be 
given  to  a  Judgment  even,  which  is  evidence 
of  a  higher  nature  than  a  binding  over  and 
Indictment;  but  such  Judgment  is  only  con- 
clusive or,  as  Judge  Marcy  terms  It,  "satis- 
factory evidence,"  when  not  rebutted  by  aver- 
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ment  and  proof  that  It  was  unfairly  obtained. 
But  we  do  not  see  that  our  decision  Itself 
was  on  that  account  erroneous.  The  ques- 
tion is  one  of  pleading,  and  the  allegation  of 
facts  which  are  prima  facie  evidence  of  prob- 
able cause  necessarily  stands  as  conclusive 
until  something  further  is  alleged  to  rebut 
the  presumption  arising  from  that  allegation. 
An  allegation  that  the  plaintiff  was  bound 
over  by  a  court  having  Jurisdiction  for  that 
purpose,  and  that  the  plaintiff  was  indicted 
by  the  grand  Jury,  Is  an  allegation  of  facts 
which  are  as  sufficient  or  satisfactory  evi- 
dence of  probable  cause,  unless  some  further 
facts  are  averred  which  countervail  the  effect 
to  be  given  them,  as  the  Judgment  of  a  court 
from  which  an  appeal  would  lie.  To  rebut 
the  presumption  of  probable  cause  In  either 
case,  as  it  seems  to  us,  requires  the  averment 
of  some  additional  fact  or  facts  showing 
fraud,  perjury,  or  other  undue  means. 

As  to  the  contention  of  the  plaintiff's  coun- 
sel that  the  prima  facie  effect  of  the  bind- 
ing over  and  indictment  is  taken  away  by 
the  averment  that  the  prosecution  was  with- 
out probable  cause,  it  seems  only  necessary 
to  say  that  the  averment  of  a  want  of  prob- 
able cause  by  itself  is  not  a  statement  of 
fact,  but  only  of  a  conclusion  of  law;  that 
this  conclusion  is  not  only  unsupported  by 
any  allegations  of  fact  in  the  declaration, 
but,  in  the  absence  of  allegations  of  fact  sup- 
porting It,  is  negatived  by  the  allegations 
of  the  facts  of  the  binding  over  and  indict- 
ment. The  only  case  cited  by  plaintiff's 
counsel  in  support  of  his  contention,  in  which 
the  question  as  to  whether  it  is  necessary 
for  the  plaintiff  to  allege  undue  means  in 
procuring  the  binding  over  in  order  to  rebut 
the  presumption  of  probable  cause  arising 
from  it,  is  considered,  Is  Ross  v.  Hlxon,  46 
Kan.  550,  20  Pac.  955.  In  this  case  the  trial 
court,  after  the  plaintiff  had  rested,  and 
while  the  defendant  was  putting  in  his  tes- 
timony, stopped  the  trial,  and  directed  a  ver- 
dict for  the  defendant,  and  subsequently 
overruled  a  motion  for  a  new  trial.  The  rec- 
ord in  the  appellate  court  disclosed  no  rea- 
son for  the  ruling  of  the  trial  court;  but 
counsel  agreed  that  the  reason  assigned  by 
that  court  for  its  ruling  was  that  the  exam- 
ining magistrate  had  made  a  finding  of  prob- 
able cause,  and  that  such  finding  was  con- 
clusive of  the  question.  It  was  also  claim- 
ed by  the  counsel  for  the  defendaut  in  error 
that  the  trial  court  made  a  further  statement 
"that,  as  the  petition  does  not  charge  fraud 
or  undue  means  In  obtaining  the  finding  of 
probable  cause  by  the  magistrate,  the  same 
cannot  be  attacked."  The  sole  question  dis- 
cussed In  the  oral  argument  of  counsel  for 
defendant  in  error  and  in  the  briefs  of  both 
counsel  in  the  appellate  court,  was  whether 
the  finding  of  the  magistrate  was  conclusive 
or  only  prima  fade  evidence  of  probable 
cause.  The  court  reached  the  conclusion  that 
it  was  to  be  regarded  as  prima  facie  evi- 
dence only.     It  recognized  the  rule  as  to  the 


conclusive  effect  of  a  Judgment  unles 
come  by  a  showing  that  it  was  proci 
fraud,  undue  means,  or  the  false  tes 
of  the  prosecution,  and  that  In  such 
the  petition  in  the  action  for  malicioui 
cution  must  directly  attack  the  judge 
conviction,  or  that  it  would  be  suicidi 
proceeds  to  say:  "It  follows  that  th 
suggestion  of  counsel  that  the  finding 
magistrate  must  be  directly  attacked 
petition  for  fraud  or  undue  means  is  ' 
force,  because,  as  that  finding  Is  onlj 
facie,  all  that  is  necessary  for  the  i 
to  do  to  win  is  to  overthrow  It  by 
ponderance  of  evidence."  With  all  du 
ence,  we  feel  constrained,  for  the 
that  we  have  given,  to  dissent  from  tl 
elusion.  We  do  not  think  that  It 
that,  because  the  binding  over  Is  onl; 
facie  evidence  of  probable  cause,  it 
necessary  to  attack  It  in  the  petit 
fraud  or  undue  means;  or,  in  other 
to  aver  such  fraud  or  undue  means  t 
tive  its  effect  The  pleader  must 
cause  of  action,  and  he  fails  to  do  sc 
he  overthrows  the  prima  facie  effect  c 
able  cause  arising  from  the  binding  o 
Plaintiff's  counsel  also  refers  to  2  C 
(7th  Eng.  Ed.,  corrected  and  cnlar 
Henry  Greening;  10th  Am.  Ed.,  wit 
and  references  to  English  and  Ameri 
cisions  by  J.  C.  Perkins)  555;  Oliv 
(5th  Ed.,  revised  and  enlarged  by  Bo; 
Hall)  523;  and  to  the  declaration  in  I 
Towne,  4  Cush.  217.  In  the  precede' 
en  in  Chltty  and  Oliver  the  cases  fron 
they  were  drawn  are  not  given.  In 
in  Chitty  reference  is  made  to  Du 
Keats,  11  AdoL  &  E.  328.  But  it  d 
appear  in  that  case,  nor  in  Bacon  v. 
4  Gush.  217,  that  the  question  we  ha 
sidered  was  suggested;  and  therefort 
not  think  that  these  authorities,  I 
worthy  of  respect,  are  controlling. 


WALL  v.  YOUNG  et  al. 

(Court  of  Chancery  of  New  Jersey. 
1895.) 

Claims  agaisbt  Receives— Prbsentat 
Dblat. 
Where  it  was  made  to  appear  thi 
in  the  time  limited  for  the  presentation  t 
to  receivers  of  an  insolvent  corpon 
claimant  made  known  her  demand  to  th 
ers  by  the  commencement  of  a  suit 
them,  and  thereafter,  while  the  suit  w; 
lng,  undetermined,  entered  into  neg 
with  a  committee  of  creditors  having  c 
the  reorganisation  of  the  business  of  t 
vent  company  and  adjustment  of  its 
with  which  committee  the  receivers 
constant  communication  and  co-operal 
the  settlement  of  the  claim,  and,  by  r< 
her  confidence  in  an  outcome  of  those 
tions  which  would  satisfy  her  claim,  i 
to  make  formal  presentation  of  it  to 
ceivers  within  the  time  limited  as  afore? 
application  being  made  to  the  court  to  f 
presentation  of  the  claim  before  dig 
was  made  of  the  assets  in  the  receiver! 
and  it  being  made  to  appear  that  no  en 
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ment  in  the  administration  of  the  trust,  which 
the  receivers  could  not  and  should  not  have 
provided  against,  in  view  of  their  knowledge  of 
the  intention  to  urge  the  claim  had  occurred,  the 
claimant  was  permitted  to  present  the  claim 
k-Tond  the  time  limited.  But  circumstances 
appearing  which  indicate  that  the  claim  may 
not,  in  whole  or  in  part,  be  a  just  and  equitable 
one,  though  possibly  in  form  legal,  the  presenta- 
tion was  allowed  merely  for  the  purpose  of  hav- 
ing the  merit  of  the  claim  investigated;  the 
right  being  reserved  to  hereafter  admit  it  whol- 
ly or  partially  to  a  dividend,  as  justice  and 
equity  may  require. 

(Syllabus  by  the  Court.) 

Petition  by  Eliza  Wall  against  Edward  F. 
C.  Young  and  G.  W.  Ixiper,  receivers  of  the 
National  Cordage  Company,  for  leave  to  pre- 
sent claim.     Petition  granted. 

R.  V.  Lindabury,  for  claimant.  William 
H.  Corbin  and  John  L.  Cadwalader,  for  re- 
ceivers. 

McGII.L,  Ch.  The  National  Cordage  Com- 
pany, incorporated  under  the  laws  of  this 
Mate,  was  adjudged  by  this  court  to  be  in- 
solvent on  the  4th  of  May,  1S93;  and  Ed- 
ward P.  C.  Young  and  <J.  Weaver  Loper 
were  appointed  receivers,  to  administer  Its 
assets  according  to  law.  I«ater,  by  order  of 
this  court,  the  creditors  of  the  company  were 
required  to  present  their  claims  and  de- 
mands to  the  receivers  on  or  before  the  31st 
day  of  August.  1893.  In  other  states  the 
same  gentlemen  were  appointed  ancillary 
receivers,  such  ancillary  appointment  in  New 
York  being  made  by  the  United  States  cir- 
cuit court  for  the  Southern  district  of  that 
suite.  The  assets  and  liabilities  of  the  com- 
pany were  very  large.  Within  a  few  days 
after  the  adjudication  of  insolvency,  certain 
of  the  creditors  and  stockholders  of  the  com- 
pany agreed  upon  a  committee  of  three  gen- 
tlemen, who  should  look  after  their  Interests, 
and  endeavor  to  bring  about  a  reorganization 
of  the  business  of  the  insolvent  company,  so 
that  its  value  as  a  going,  active  concern, 
which  activity  gave  principal  value  to  its 
material  assets,  might  be  preserved  to  those 
who  were  pecuniarily  interested  in  the  com- 
pany. That  committee  thoroughly  familiar- 
ized itself  with  the  affairs  of  the  company 
by  daily  conferences  with  the  receivers,  and 
an  examination  of  the  books,  papers,  and 
property  of  the  concern.  They  made  indus- 
trious efforts  to  ascertain  all  the  creditors 
and  stockholders,  and  to  invite  them  to  par- 
ticipate in  a  scheme  to  acquire  and  reorganize 
the  business  for  the  mutual  benefit  of  all 
who  should  thus  come  in.  After  the  ex- 
piration of  the  time  limited  by  the  court 
within  which  the  claims  of  creditors  should 
be  presented,  they  were  able,  as  they  sup- 
posed, to  know  what  creditors  entitled  to  par- 
ticipation In  the  assets  had  joined  in  the 
scheme  of  reorganization,  and,  finding  that 
the  great  majority  had  united  in  it,  they 
offered  the  receivers  $5,000,000— about  enough 
to  pay  the  creditors  one-third  of  their  claims 


—for  the  entire  assets  and  good  will  of  the 
insolvent  company,  which  sum  was  to  be 
paid  partly  In  the  bonds  of  a  new  company 
to  he  formed  to  continue  the  business  ac- 
quired, and  partly  In  cash,  under  an  arrange- 
ment with  the  creditors  who  had  joined  In 
the  reorganization  that  the  dividends  paid 
by  the  receivers  should  go  to  the  reorganiza- 
tion committee,  and  that  that  committee 
would  make  settlements  with  them,  as  previ- 
ously agreed  upon,  which  should  be  favora- 
ble to  the  future  of  the  new  company.  Thus 
only  a  small  portion  of  the.  $5,000,000  bid, 
necessary  to  pay  the  expenses  of  the  re- 
ceivership, and  dividends  to  a  few  creditors 
who  refused  to  join  in  the  new  company, 
would  be  taken  permanently  from  the  re- 
organization committee.  By  this  means  a 
much  larger  price  was  had  for  the  assets  ef 
the  Insolvent  company  than  could  be  had  by 
any  other  scheme  of  disposal,  because  It  was 
Impossible  to  find  another  bidder  for  the 
entirety;  and  abandonment  of  the  going 
business,  called  "good  will,"  so  that  the  ma- 
terial assets  might  be  sold  in  small  parcels, 
predicated  a  much  smaller  realization.  Be- 
sides, whatever  profit  was  bad  In  that  pur- 
chase inured  to  the  benefit  of  those  creditors 
and  stockholders  who  concluded  to  venture 
In  the  scheme  of  reorganization.  The  re- 
ceivers reported  the  offer  to  the  court,  and, 
after  all  parties  Interested  were  heard,  they 
were  authorized  to  accept  It,  and  sale  was 
accordingly  made.  After  this  sale,  and  be- 
fore distribution  of  the  assets,  the  petitioner. 
Eliza  Wall,  made  her  present  application, 
which  is  that  she  may  be  allowed  to  present 
to  the  receivers  a  claim  for  $554,900,  with 
Interest  from  the  year  1800.  The  receivers 
resist  the  application  because  they  urge  that 
it  disturbs  the  calculations  of  the  reorganiza- 
tion bidders,  which  were  based  upon  the 
definite  ascertainment  of  the  creditors  of  the 
Insolvent  company  through  the  instrumen- 
tality of  the  court's  limitation  of  the  presen- 
tation of  claims,  and  because  they  claim  that 
the  petitioner,  though  well  aware  of  the  limi- 
tation upon  the  presentation  of  claims,  for 
the  purpose  of  securing  the  retirement  of 
commercial  paper  upon  which  William 
Wall's  Sons  were  liable,  purposely  refrained 
from  presenting  her  claim  until  such  retire- 
ment was  had  through  the  influence  of  the 
reorganization,  regardless  of  the  Inconven- 
ience and  Injury  that  a  prosecution  of  ber 
claim  at  the  present  time  will  create. 

The  origin  of  the  claim  of  Eliza  Wall  ap- 
pears, upon  examination  of  the  voluminous 
record,  testimony,  and  exhibits  which  have 
been  taken  and  produced,  as  follows: 

Four  parties,  who  theretofore  had  engaged 
In  the  manufacture  of  cordage  and  binder 
twine,  by  their  officers  and  agents,  caused 
the  incorporation  of  the  National  Cordage 
Company,  with  purpose  to  effect  a  consolida- 
tion, and  practically  a  monopoly,  of  the  cord- 
I  age   and   binder-twine   business   throughout 
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the  United  States.  These  four  parties  were: 
the  firm  L.  Waterbury  &  Co.,  which  consist- 
ed of  James  A.  Waterbury  and  Chauncey 
Marshall;  the  firm  William  Wall's  Sons, 
which  then  consisted  of  Frank  T.  Wall,  Bli- 
ss Wall,  and  Michael  W.  Wall,  but  after 
April  3,  1888,  of  Eliza  Wall,  Frank  T.  Wall, 
and  Frank  T.  Wall  and  Edwin  R.  Brinker- 
hoff, trustees;  the  corporations  Tucker  A 
Carter  Cordage  Company,  of  which  John  A. 
Tucker  was  president,  Edwin  A.  Johnson 
was  secretary,  and  William  A.  Tucker  was 
treasurer,  and  the  EUzabethport  Cordage 
Company,  of  which  Ellsba  M.  Fulton  was 
president,  Francis  Gilbert  was  secretary,  and 
Willard  P.  Whitlock  was  treasurer.  At  the 
organization  of  the  National  Cordage  Com- 
pany, its  capital  stock  consisted  of  15,000 
shares,  of  the  par  value  of  $100  each;  mak- 
ing the  entire  capital  $1,500,000,  which  in 
1890  appears  to  have  been  held  as  follows: 
James  A.  Waterbury  and  others,  trustees  for 
the  several  parties  interested  In  the  National 
Syndicate,  14,955  shares;  James  M.  Water- 
bury, C.  P.  Marsh,  Frank  T.  Wall,  Edwin  R. 
Brinkerhoff,  Ellsha  M.  Fulton,  Chauncey 
Marshall,  John  A.  Tucker,  Willard  P.  Whit- 
lock, and  William  Marshall,  5  shares  each. 
The  individuals  named,  or  some  of  them, 
were  the  directors  of  the  company.  The 
scheme  of  procedure,  so  far  as  it  is  material 
to  the  matter  now  in  question,  involved  the 
lease  of  the  manufacturing  plants  of  each 
of  the  parties,  and  the  lease  of  other  cordage 
manufactories,  to  the  National  Cordage  Com- 
pany, for  a  term  of  years,  and  the  operation 
of  those  plants  by  the  lessors  under  subleases 
back  from  the  National  Cordage  Company 
to  them,  for  the  benefit  of  both  the  National 
Cordage  Company  and  themselves;  the  lat- 
ter company  supplying  the  raw  material,  and 
selling  the  product,  or  fixing  the  prices  at 
which  it  should  be  sold  by  the  sublessees. 
Thus,  the  parties  to  the  combination,  through 
the  instrumentality  of  the  corporation,  of 
which,  by  means  of  the  leases  and  subleases, 
they  became  dependents,  bound  themselves 
and  others  together  so  that  they  could  not 
enter  into  competition  as  rivals,  and  they 
would  largely  control  the  business  in  which 
they  were  engaged.  To  give  that  corpora- 
tion strength  and  credit,  each  of  the  four 
firms  or  corporations  thus  interested,  from 
time  to  time,  loaned  its  liability  in  some 
form  upon  the  commercial  paper  of  the  Na- 
tional Cordage  Company,  and  thereby  be- 
came the  more  firmly  identified  in  Interest 
with  it  Extending  the  scope  of  the  com- 
pany, still  other  cordage  factories  were  se- 
cured, by  profit-sharing  contracts. 

In  August,  1890,  the  management  deter- 
mined to  increase  the  capital  stock  of  the  Na- 
tional Cordage  Company,  and  to  that  end  had 
its  assets  examined,  and  valued  in  such  a 
way  that  the  valuation  would  appear  to  justi- 
fy an  Increase  of  $13,500,000  in  the  capital 
stock.     Entering  into  this  valuation  was  the 


acquirement  of  fees  of  the  leased  pla 
place  of  the  leases,  and  covenants  fit 
vendors  which  would  restrain  them  fr 
gaging  in  rival  manufacturing.  The 
of  the  scheme  was  that,  pursuing  the 
of  law,  they  increased  the  capital  st 
the  National  Cordage  Company  to  $1 
000,— $5,000,000  of  preferred  stock,  w 
mutative  8  per  cent,  annual  dividend 
$10,000,000  of  common  stock.  The  pU 
that  the  preferred  stock  should  be  d 
to  securing  the  fees  of  the  leased  mi 
turing  plants,  and  the  new  $8,500,000  < 
mon  stock  should  be  distributed,  by  i 
dividend,  to  the  then  existing  stockh 
that  is,  the  four  manufacturing  cc 
mentioued,  William  Wall's  Sons  bavin 
tie  less  than  one-seventh  interest  then 
was  then  that  the  company  agreed  1 
purchase  of  the  plant  of  William  Wall1 
for  $954,900,  payable  on  delivery  of 
instruments  of  conveyance,  and  the  pi: 
the  other  parties  at  corresponding  l 
Shortly  after  the  agreement  of  *  sale, 
shares  of  the  preferred  stock,  of  the  p 
ue  of  $400,000,  were  transferred  to  \ 
Wall's  Sons,  in  part  payment  of  the 
900  which,  under  the  agreement,  was 
paid  to  them.  The  remaining  $554, S* 
not  paid,  and,  although  the  4,000  shi 
preferred  stock  were  passed  over  t< 
11am  Wall's  Sons,  no  formal  conveyai 
the  plant  to  the  National  Cordage  Co 
were  delivered.  While  the  machinei 
other  personal  property  of  the  V 
Wall's  Sons  plant  was  owned  by  th< 
the  real  estate  used  by  it  was  the  prop 
Frank  T.  Wall  and  the  estate  of  Mich 
Wall,  deceased,  for  which  Frank  T.  W; 
Edwin  R.  Brinkerhoff  were  trustees 
present  claimant,  Eliza  Wall,  does  z 
pear  to  have  had  any  Interest  In  the  r 
tate.  By  the  partnership  articles  o 
liam  Wall's  Sons,  It  was  agreed  that 
T.  Wall  should  have  general  charge 
business  of  the  concern,  and  the  ex 
right  to  sign  the  name  of  the  firm,  a 
der  that  power  he  appears  to  have  ag 
the  sale  of  the  plant.  Mrs.  Wall  d 
participate  In  the  management  of  thi 
ness,  but  from  time  to  time  required 
mente  of  it  to  be  rendered  to  her,  a 
pointed  agents  to  examine  into  the  co 
of  the  business.  It  appears  that  those 
had  difficulty  in  getting  the  satlsfactlo 
wished,  and  were  obstructed  in  their 
ries  by  the  imperfect  way  in  which  the 
of  the  firm  were  kept;  but,  neverl 
enough  appears  to  satisfy  me  that  st 
apprised  of  the  fact  that  the  firm  of 
she  was  a  member  was  In  the  cordag 
blnatlon  referred  to,  and  that  because 
of  It  bad  a  considerable  advantage  and 
and,  I  think,  that  the  plant  of  V 
Wall's  Sons  had  been  bargained  to 
though  she  may  not  have  known  the  i 
tare  and  full  extent  of  the  entangleu 
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her  firm.  Exactly  bow  far  the  profits  recour 
ciled  her  to  companionship  with  the  syndi- 
cate, presently  defined,  does  not  appear  with 
certainty.  The  statements  rendered  to  Mrs, 
Wall  show  that  In  1890  the  machinery  and 
personal  property  agreed  to  be  sold  to  the 
National  Cordage  Company  were  valued  by 
the  firm  at  less  than  1200,000,  and  that  her 
Interest  In  the  partnership  equaled  about 
I(/i«  of  its  assets,  which  assets  appeared  to 
be  made  up  of  cash,  merchandise,  bills  re- 
ceivable, machinery,  book  accounts,  interest 
in  National  Cordage  Company  stock,  and  Na- 
tional Cordage  Company  Indebtedness  to  the 
firm.  Early  In  October.  1891,  the  tour  par- 
ties (firms  and  corporations)  organized  a  vol- 
untary association,  which  they  called  the  Na- 
tional Syndicate,  but  which  operated  under 
the  name  of  L.  Waterbury  &  Co.,  which  is 
said  to  have  been  formed  principally  for  the 
purpose  of  dealing  In  the  stocks  of  the  Na- 
tional Cordage  Company;  and,  on  the  31st 
of  that  month  (Frank  T.  Wall  acting  for 
William  Wall's  Sons,  and  assenting)  the  syn- 
dicate agreed  that  the  National  Cordage  Com- 
pany was  Indebted  for  unpaid  purchase  price 
of  their  several  plants  as  follows:  To  L. 
Waterbury  &  Co.,  $570,579.90;  to  William 
Wall's  Sons,  $587,084.20;  to  the  Tucker  & 
Carter  Cordage  Company,  $590,621.07;  and 
to  the  saizabethport  Cordage  Company,  $390,- 
947.07.  And  they  also  agreed  that  as  they 
were  members  of  a  syndicate  of  stockholders 
of  the  National  Cordage  Company,  and  it 
was  to  the  interest  of  all  of  them  to  trans- 
fer their  claims  against  that  company  to  the 
National  Syndicate,  and  take  therefor  obli- 
gations of  the  syndicate,  they  would  do  so. 
Thereupon  this  entry,  among  other  entries, 
was  made  in  the  ledger  of  the  National  Cord- 
age Company: 

Wm.  WaU'R  Sons— Mill  Aecoaut, 

Dr. 

1S»I. 

Jut.  SI.    To  cash  paid *40»,«00  N 

"ct.*1.  •  balance  transferred 
to  National  Syn- 
dicate       687.084  SO     198T.0S4  30 

Cr. 

I'M. 

Jiibt.  11.    Bj  ralne  of  fees,  leaaea, 

contracts.  &«. SOM.MO  00 
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A  few  days  after  the  National  Cordage 
Company  became  insolvent,  the  firm  of  Wil- 
liam Wall's  Sons  was  dissolved,  and  went 
into  liquidation.  Mrs.  Wall  assumed  to  be 
the  liquidating  partner,  and  acted  under  the 
advice  of  Martin  &  Smith,  a  firm  of  lawyers 
in  New  York  City,  of  which  Mr.  Pennington 
Whitehead  was  a  member.  William  Wall's 
Sons  appears  to  have  been  Involved  by  lia- 
bility on  paper  of  the  National  Cordage 
Company  to  the  extent  of  more  than  $500,- 
000;  and  airs.  Wall  and  her  lawyers  deem- 
ed it  to  be  wise,  in  the  liquidation  of  its  af- 
fairs, to  act  harmoniously  with  the  other 
parties  to  the  National  Syndicate,  and  the 
T-88a.no.12— 34 


receivers  and  reorganization  committee  of 
the  National  Cordage  Company,  so  that  the 
paper  on  which  this  liability  existed  would 
be  retired  by  the  settlements  and  compro- 
mises brought  about  by  those  Interests.  To 
further  this  determination,  and  ascertain 
the  extent  of  the  responsibility  of  William 
Wall's  Sons,  and  the  ability  of  the  National 
Cordage  Company,  and  the  purpose  of  the 
reorganization  committee,  and  the  remaining 
members  of  the  syndicate,  Mr.  Whitehead 
was  an  almost  dally  visitor  at  the  office  of 
the  receivers  of  the  National  Cordage  Com- 
pany, and  in  communication  with  the  coun- 
sel of  the  receivers  and  the  reorganization 
committee.  One  of  the  counsel  of  the  re- 
ceivers testifies  that  at  one  of  these  visits, 
early  In  June,  1893,  he  handed  Mr.  White- 
head a  notice  of  the  order  to  limit  the  pres- 
entation of  claims  of  creditors,  which  notice 
made  known  to  Mr.  Whitehead  the  time 
within  which  his  clients  might  present 
claims  to  the  receivers.  Mr.  Whitehead  tes- 
tifies, on  the  other  hand,  that  he  Is  quite  cer- 
tain that  the  counsel  referred  to  did  not 
hand  him  a  copy  of  the  order  limiting  the 
presentation  of  claims;  evidently  meaning 
the  paper  to  which  counsel  referred,  which 
was  not  a  copy  of  the  order,  but  a  notice  of 
the  order.  It  is  evident,  if  the  recollection 
of  the  receivers'  counsel  be  correct,  that  the 
fact  of  the  receipt  of  the  notice  escaped  Mr. 
Whitehead's  attention  or  recollection.  Mr. 
Whitehead  Is  a  member  of  the  bar  of  this 
state,  and  as  such  was  aware  of  the  practice 
of  this  court,  in  cases  of  insolvent  corpora- 
tions, to  make  an  order  to  limit  the  time 
within  which  the  claims  of  creditors  may 
be  presented  to  receivers,  In  order,  If  al- 
lowed, to  share  In  the  moneys  to  be  dis- 
tributed. The  likelihood  of  his  expecting 
and  watching  for  such  an  order,  especially 
as  It  appears  that  he  was  acting  for  several 
other  creditors  of  the  Insolvent  company,  is 
so  conspicuous  that  It  Is  difficult  to  under- 
stand how  he  failed  to  take  notice  of  it.  He 
explains  his  failure  by  the  fact  that,  through 
the  commencement  of  a  suit,  he  brought 
about  negotiations  with  reference  to  a  gen- 
eral settlement  of  the  affairs  of  William 
Wall's  Sons,  which  included  an  adjustment 
of  the  claim  in  question.  The  proofs  dem- 
onstrate that  he  was  intent,  primarily,  up- 
on protecting  William  Wall's  Sons— his 
client,  Mrs.  Eliza  Wall,  being  the  person 
most  largely  interested  In  that  concern— 
from  loss  by  reason  of  Its  liability  upon 
some  $512,000  of  the  National  Cordage  Com- 
pany paper;  and,  secondly,  upon  securing 
her,  from  either  syndicate  or  cordage  com- 
pany, whatever  he  could  of  the  unpaid  $054,- 
900.  Looking  to  the  accomplishment  of 
these  ends,  on  the  22d  of  July,  1893,  he  com- 
menced suit  in  the  supreme  court  of  New 
York,  in  behalf  of  Eliza  Wall,  against  the 
parties  composing  the  National  Syndicate, 
corporations  and  individuals,  and,  as  well, 
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the  National  Cordage  Company  and  the  re- 
ceivers of  that  company.  The  cause  of  ac- 
tion was  based  upon  allegations  of  the  sale 
of  William  Wall's  Sons'  plant  to  the  Na- 
tional Cordage  Company;  of  the  formation 
of  the  National  Syndicate,  one  purpose  of 
which,  it  is  alleged,  was  the  appropriation 
to  its  own  uses  of  the  $954,900  to  be  paid  for 
the  WiUIam  Wall's  Sons  plant.  That  4,000 
shares  of  preferred  stock  of  the  National 
Cordage  Company  was  never  lawfully  de- 
livered to  William  Wall's  Sons,  but  was  di- 
verted to  the  syndicate,  but  that  the  $554,- 
900,  with  interest,  remains  due.  That  an 
attempt  was  made  to  shift  that  indebtedness 
from  the  cordage  company  to  the  syndicate, 
but  the  proceeding  in  that  respect  was  un- 
lawful. That  the  syndicate  had  some  stock- 
gambling  claims  against  it,  which  are  un- 
lawful, but  which  It  nevertheless  intended 
to  pay  from  its  assets,  and  thereby  deplete 
them,  and  endanger  Mrs.  Wall's  recovery 
for  the  4,000  shares  of  preferred  stock  which 
were  appropriated  by  the  syndicate  to  its 
own  uses.  The  complaint  prayed,  among 
other  things,  for  an  injunction  to  prevent 
any  disposition  of  the  assets  of  the  syndi- 
cate; for  a  receiver  of  those  assets;  that 
the  agreement  of  sale  of  William  Wall's 
Sons'  plant  to  the  National  Cordage  Com- 
pany may  be  decreed  to  be  void,  but,  if  it 
should  be  decreed  to  be  valid,  that  the  re- 
ceivers of  the  National  Cordage  Company 
may  be  decreed  to  pay  her  the  amount  to  be 
paid  therefor,  $954,900,  with  Interest,  or  a 
proper  dividend  on  that  sum.  The  com- 
plaint In  that  suit,  a  summons,  and  a  rule 
to  show  cause  why  a  receiver  of  the  assets 
of  the  syndicate  should  not  be  appointed,  to- 
gether with  a  notice  that  application  would 
be  made  to  the  United  States  circuit  court 
for  the  Southern  district  of  New  York  for 
leave  to  maintain  such  suit  against  tbe  re- 
ceivers, were  served  upon  Mr.  Loper,  one  of 
the  receivers,  on  the  22d  of  July,  1893. 

Immediately  after  the  commencement  of 
that  suit  the  reorganization  committee  of  the 
National  Cordage  Company,  and  two  or  three 
Individuals  concerned  in  the  National  Syndi- 
cate, opened  negotiations  with  Mr,  Whitehead 
for  a  settlement  of  the  suit,  which  shortly 
resulted  in  an  agreement  to  the  effect  that 
the  assets  of  the  syndicate  should  be  trans- 
ferred to  trustees,  who  should  use  them  In  pay- 
ing and  compromising  the  debts  of  that  asso- 
ciation due  to  those  who  were  not  members 
of  the  syndicate,  and  then  tbe  syndicate's  in- 
debtedness to  the  four  manufacturing  concerns 
which  participated  In  it,  of  which  indebted- 
ness the  balance  due  for  William  Wall's  Sons' 
plant,  $554,900,  and  Interest,  should  be  first 
paid,  and  go  to  Mrs.  Wall,  and  with  the  re- 
maining indebtedness  to  the  four  concerns, 
$400,000,  tbe  par  value  of  the  4,000  shares  of 
preferred  stock  which  was  appropriated  by  the 
syndicate  from  William  Wall's  Sons,  should 
share  pro  rata.  If  there  should  remain  a  sur- 
plus, It  was  to  be  divided  so  that  William 


Wall's  Sons  would  get  a  proportionate 
of  It.  On  tbe  execution  of  such  trust, 
other  things,  the  suit  was  to  be  discon 
and  Mrs.  Wall  was  to  release  the  recei- 
the  National  Cordage  Company  from  all  < 
except  those  growing  out  of  the  comi 
paper  referred  to,  and  was  to  confirm  t 
the  title  to  the  William  Wall's  Sons 
Among  others,  the'  receivers  of  the  N 
Cordage  Company  and  tbe  reorganlzatio 
mittee  were  to  be  parties  to  a  formal 
ment  of  settlement  which  was  to  be  pn 
A  minute  of  the  agreement  thus  arrl 
was  made,  but  the  counsel  for  tbe  reor; 
tion  committee  disagreed,  and  therenfte 
unable  to  come  together.  The  last  con 
between  them  was  on  the  17th  of  August 
lng  September  and  October,  Mr.  Wh 
was  in  Europe.  Upon  his  return.  In  ? 
ber,  his  attention  was  called  to  a  prlntec 
ment  by  the  receivers  which  represented 
the  liabilities  of  the  National  Cordage  Co 
this  item,  "We  Wall's  Sons,  $512,000; 
thereupon  he  called  upon  one  of  tbe  < 
for  the  receivers,  and  asked  whether  thi 
represented  the  claim  of  William  Wall'i 
or  only  their  accommodation  Indorsemer 
was  told  that  it  represented  the  latter, 
that  there  was  some  further  effort  at  c 
mise  with  members  of  the  reorganlzatio: 
mittee,  but  It  was  unsuccessful.  Pend 
these  negotiations  for  settlement,  Mr. 
head  refrained  from  pressing  his  moti 
fore  the  United  States  circuit  court  f< 
mission  to  sue  the  receivers;  but  in  Js 
1894,  after  tbe  negotiation  failed,  upon 
notice,  he  applied  to  that  court,  and,  • 
celvers  defaulting  in  appearance,  obtaii 
desired  permission.  A  few  days  later  I 
lzed  that  this  court  had  limited  the  timi 
In  which  creditors'  claims  should  be  pn 
to  the  receivers,  and  obtained  a  copy 
court's  order,  and,  finding  that  the  tin 
ited  had  expired  four  months  or  m< 
made  tbe  present  application. 

Tbe  testimony  clearly  shows  that  fr* 
time  the  suit  In  tbe  supreme  court  o 
York  was  commenced,  until  after  the  i 
the  assets  of  the  National  Cordage  Coj 
the  reorganization  committee  bad  cont 
before  It,  in  the  shape  of  the  unsettli 
of  Mrs.  Wall,  notice  of  her  purpose  t< 
her  claim  for  the  $554,900,  with  b 
against  the  National  Cordage  Compax 
the  receivers  did  not  know  of  this  pur] 
was  because  of  negligence  attributable  tc 
The  complaint  in  tbe  New  York  suit  wa 
ed  upon  Mr.  Loper,  and  by  him  handed 
of  the  counsel  employed  by  tbe  receiv 
cannot  account  for  a  failure  to  read  a: 
derstand  it  upon  any  other  hypothesi 
negligence.  Mr.  Whitehead's  fault  w 
concealment  of  his  purpose,  but  failure 
sent  a  formal  claim,  upon  which  tbe  re 
might  adjudicate,  within  the  time  limit 
the  presentation  of  such  claims.  It  d« 
appear  that  this  Is  a  case  of  deliberate 
gard  of  the  chancellor's  order,  In  subsei 
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lterlor  purpose  detrimental  to  the  trust 
itered,  as  was  Leo  v.  Green,  52  N.  J. 
•JS  AtL  904.  Nor  does  it  appear  that 
are  to  present  the  claim  was  the  result 
ess  indifference.  While  it  does  appear 
ring  the  delay  the  bulk  of  the  cominer- 
>er  upon  which  William  Wall's  Sons 
hie  was  taken  up  by  the  reorganization 
:ee,  and  that  thereby  an  achievement 
?sired  by  Mrs.  Wall  was  accomplished, 
not  appear  that  her  claim  now  urged 
tlilield  so  that  she  might  secure  that 
On  the  contrary,  her  complaint  iu  the 
irk  suit  made  it  clear  that  it  was  her 
to  urge  this  claim.  Indeed,  by  that 
did  urge  it.  The  neglect  to  take  tbe 
now  sought  appears  to  me  rather  to 
sen  the  outcome  of  confidence  in  the 
of  the  negotiations  which  followed 
lniencement  of  tbe  suit  in  New  York 
e  the  ends  wished  for.  The  application 
ide  before  any  dividend  was  paid  by 
?ivers,  and  consequently  they  retained 
to  accord  it  tbe  same  dividend  that 
lave  received,  if  It  shall  be  allowed, 
rganizatlon  committee  is  not  In  position 
ilain  that  the  allowance  of  the  claim 
turb  its  calculations,  for  Its  members 
own  cf  the  existence  of  the  claim,  un- 
throughout  their  entire  workings;  and 
that  I  should  not  deny  the  application, 
t  I  should  at  present  admit  the  claim, 
done  hi  Watjen  v.  Green,  48  N.  J.  Eq. 
Atl.  1028,  merely  for  the  purpose  of  in- 
ing  its  merit,  not  only  as  an  existing 
•ligation  of  the  National  Cordage  Com- 
ut  also,  If  it  be  found  to  be  a  legal  ob- 
as  a  just  charge  for  the  plant  trans- 
reserving  the  right  to  hereafter  admit 
ly  or  partially  to  a  dividend,  as  jus- 
,  equity  may  require, 
receivers'  inventory  exhibits  that  the 
value  of  the  real  estate  is  $157,950, 
it  the  present  value  of  the  personal 
r  is  $242,575,  making  the  whole  $400,- 
ad  this  valuation  of  the  personalty  I 
ceeds  the  rating  of  it  in  tbe  various 
nts  from  time  to  time  rendered  by  Mrs. 
partners  to  her,  one  of  which  was  in 
y  year  of  the  sale.  These  indications 
eal  value  of  the  property,  together  with 
umstances  under  which  the  agreement 
was  made,  which,  to  some  extent,  I 
Iverted  to,  impress  me  that  the  price, 
),  for  the  fee  property,  which  the  com- 
Iready  had  secured  by  lease  for  99 
may  have  been  so  greatly  and  fraud- 
in  excess  of  the  true  value  that  it  will 
ultable,  as  against  other  creditors  and 
•oration  itself,  to  permit  the  unpaid  bal- 
$554,900,  In  whole  or  In  part,  to  par- 
in  the  receivers'  dividends.  In  the 
rbich  shall  be  presented  for  tnvestiga- 
e  sale  of  the  plant  to  the  National  Cord- 
npany  must  be  ratified  by  tbe  claim- 
cause  tbe  attitude  assumed  in  the  New 
It  Is  one  of  hostility  to  its  validity. 


STATE  v.  DE  LADSON. 

(Supreme  Court  of  Errors  of  Connecticut.    Feb. 

8.  1895.) 

Indictment—  Duplicity— Disokdeklt  House*. 

An   indictment   alleging  that  defendant 

did  keep  and  maintain  a  disorderly  house,  and 

a  house  where  lewd  persons  did  resort,  does  not 

state  two  offenses. 

Case  reserved  from  court  of  common  pleas, 
New  Haven  county;  Studley,  Judge. 

Edward  S.  De  Ladson  was  convicted  of 
keeping  a  disorderly  house,  and  appealed  to 
the  court  of  common  pleas,  when  the  ques- 
tion raised  by  demurrer  to  the  Indictment 
was  reserved  for  this  court.  Demurrer  over- 
ruled. 

George  M.  Gunn,  Pros.  Atty.,  for  the  State. 

ANDREWS,  C.  J.  The  defendant  was  ar- 
rested, tried,  and  found  guilty,  In  the  city 
court  of  New  Haven,  upon  a  complaint  char- 
ging "that  on  the  7th  day  of  February*  A.  D. 
1894,  at  said  city  and  town  of  New  Haven, 
Edward  S.  De  Ladson,  •  •  •  with  force 
and  arms,  did  then  and  there  keep  and  main- 
tain, and  for  a  long  time  previous  thereto  did 
there  keep  and  maintain,  and  still  does  there 
keep  and  maintain,  a  disorderly  house,  and  a 
house  where  lewd,  dissolute,  and  drunken 
persons  did  then  and  there,  and  for  a  long 
time  previous  thereto  did,  and  still  do,  resort, 
which  said  house  is  known  as  '53  Orange 
Street,'  against  the  peace,"  etc.  From  that 
judgment  he  appealed  to  the  criminal  side  of 
the  common  pleas  court  In  New  Haven  coun- 
ty. In  the  latter  court  he  demurred  to  tbe 
complaint,  "because  he  alleges  that  the  state's 
complaint  contains  In  one  count,  and  alleges 
therein  two  separate  and  distinct  crimes  and 
offenses,  to  wit:  First,  the  keeping  a  disor- 
derly house;  second,  the  keeping  of  a  house 
where  lewd,  dissolute,  and  drunken  people 
resort,— each  of  which  is  punishable  by  a  flue 
and  imprisonment."  The  common  pleas  court 
reserved  the  questions  thus  presented  for  the 
advice  of  this  court. 

This  is  a  complaint  for  keeping  a  disorder- 
ly house,  in  violation  of  section  1529  of  the 
General  Statutes.  A  complaint  under  this 
section  alleging  only  that  the  defendant  "did 
keep  and  maintain  a  disorderly  house"  does 
not  properly  charge  the  statutory  offense. 
But,  if  the  allegation  that  the  house  describ- 
ed in  the  complaint  was  kept  by  the  defend- 
ant as  a  "disorderly  house"  can  be  treated 
as  sufficiently  stating  the  offense,  It  Is  not 
true  that  the  further  allegations  specifying 
the  kind  of  disorder  In  keeping  the  house 
constitute  duplicity.  Several  such  specifi- 
cations made  in  one  count  charge*  but  one  of- 
fense. The  rule  of  pleading  which  must  be 
observed  In  complaints  upon  statutory  of- 
fenses has  been  passed  upon  by  the  court  so 
many  times,  and  so  recently,  that  we  have 
now  no  occasion  to  go  over  It  ngaln.  We  re- 
fer to  the  cases  as  expressing  our  present 
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view:  State  t.  OoBteUo,  62  Conn.  128,  25  Atl. 
477;  State  v.  Keena,  63  Conn.  329,  28  Atl. 
522;  State  v.  Bosworth,  54  Conn.  2,  4  Atl. 
248;  State  v.  Teaban,  50  Conn.  99;  State  v. 
Hartwick,  49  Conn.  101;  State  v.  Burns,  44 
Conn.  149;  State  v.  Maxwell,  33  Conn.  259; 
Barnes  v.  State,  20  Conn.  232.  See,  also, 
Com.  v.  Ballon,  124  Mass.  26;  2  Whart  Cr. 
Law  (9th  Ed.)  {  1450;  Whart.  Cr.  PI.  §  251. 
The  court  of  common  pleas  Is  advised  to  over- 
rule the  demurrer.  The  other  judges  concur- 
red. 


ROBERTS  v.  NORTON. 

(Supreme  Court  of  Errors  of  Connecticut    Feb. 

8,  1895.) 

Chattel  Mortgages— What  Constitute— Optioh 
Contracts— Time  as  Essence  or  Contract. 

1.  The  vendee  in  a  contract  of  conditional 
Bale  of  a  stallion,  after  having  paid  two-thirds 
of  the  price,  was  unable  to  make  the  remaining 
payments.  Defendant  purchased  the  horse  at 
the  vendee's  request,  for  the  balance  due,  on 
condition  that  he  should  become  the  owner,  took 
possession  thereof,  and  gave  the  vendee,  who 
joined  in  the  bill  of  sale  to  him,  an  option  to 
purchase  the  horse  within  a  certain  time,  the 
vendee  being  under  no  obligation  though  to 
do  so.  Held  that  the  transaction  was  not  a 
mortgage  or  pledge,  so  as  to  entitle  the  vendee 
to  equitable  relief  after  failure  to  purchase 
within  the  agreed  time. 

2.  In  contracts  giving  a  person  an  option 
to  purchase  a  chattel  for  a  given  price  within 
a  limited  time,  time  is  of  the  essence  of  the 
contract,  so  as  to  prevent  specific  performance 
on  failure  without  excuse  to  purchase  within 
the  specified  time. 

Appeal  from  superior  court,  New  Haven 
county;  Prentice,  Judge. 

Suit  by  James  Roberts  against  Phllo  B. 
Norton  to  redeem  a  certain  stallion,  and  for 
other  equitable  relief.  There  was  a  Judg- 
ment for  defendant,  and  complainant  ap- 
peals.    Affirmed. 

Henry  C.  Baldwin,  for  appellant.  William 
H.  Williams,  for  appellee. 

FENN,  J.  The  amended  complaint  states, 
as  the  ground  of  the  plaintiff's  action:  That 
In  April,  1891,  he  received  a  certain  stallion, 
"Harkaway,"  from  one  Hayden,  under  a 
written  agreement  of  conditional  sale,  to  re- 
main the  property  of  said  Hayden  until  the 
sum  of  $2,000,  with  interest,  was  fully  paid; 
then  the  title  to  vest  in  the  plaintiff.  That 
in  pursuance  of  this  agreement  he  paid  Hay- 
den $1,500.  That  afterwards  one  Lilley  pur- 
chased of  said  Hayden  his  interest  in  said 
stallion,  and  on  February  10,  1893,  surrender- 
ed to  the  plaintiff  said  agreement  of  condi- 
tional sale,  the  plaintiff  still  being  in  posses- 
sion of  said  stallion,  and  the  balance  due 
from  the  plaintiff  thereon  being  $675.  That 
the  defendant,  at  the  plaintiff's  request,  ad- 
vanced said  sum  to  said  Lilley,  upon  the  ex- 
press condition  that  the  plaintiff  and  said  Lil- 
ley should  give  him  a  bill  of  sale  of  said 
stallion,  of  which  he  was  at  the  same  time  to 


take  and  retain  possession,  upon  and  s 
to  the  conditions  set  forth  in  a  certain 
ing  then  executed,  which  provided 
whereas,  the  defendant  was  the  owi 
said  stallion,  which  the  plaintiff  was 
ous  of  purchasing,  the  defendant  agn 
sell  and  deliver  said  horse  to  the  plain 
any  time  within  three  months  from 
date,  on  payment  to  him  within  said 
of  the  sum  of  $675,  with  interest  ti 
from  said  date  to  time  of  payment,  a 
payment  of  an  additional  specified  an 
the  keeping  of  said  horse;  but  if  the 
tiff  failed  to  pay  said  sum  or  any  part 
of  within  said  period  of  three  montt 
plaintiff  should  forfeit  any  and  all  sum 
under  said  agreement,  and  said  agre 
should  be  null  and  void.  That  it  was 
stood  between  the  plaintiff  and  defi 
that  said  sum  advanced  said  Lilley  vt 
tended  as  a  loan  to  the  plaintiff,  an 
said  stallion  was  to  be  held  simply  as  a 
for  said  sum,  the  interest  thereon,  ai 
expense  of  keeping  said  horse.  That  i 
suance  of  said  agreement,  the  plaintiff 
ered  to  the  defendant  said  stallion,  w: 
full  understanding  between  the  parti* 
the  same  was  in  the  nature  of  a  pie 
mortgage,  the  plaintiff  being  the  ow 
said  stallion.  That  the  defendant  r< 
It  as  such  security  until  May  9,  1893. 
on  said  day  the  plaintiff  solicited  and 
ed  from  the  defendant  an  extension 
week  from  the  10th  of  May,  1893,  in 
to  redeem  said  stallion.  That  on  M 
1893,  he  went  to  the  defendant's  pi 
business,  with  sufficient  money  for,  a 
the  puipose  of,  such  redemption,  out 
to  find  the  defendant  That  on  May  If 
be  went  again,  made  tender,  and  den 
that  the  defendant  should  deliver  to  h 
stallion  and  take  the  money.  That  t 
defendant  declined  to  do;  and  that  th< 
of  the  stallion  is  $2,000.  The  plaintiff 
ed  equitable  relief  in  the  nature  of  a 
for  redemption;  also,  damages  for  dei 
after  tender. 

The  facts  found  by  the  court  differ 
tially  from  those  alleged.  It  was  foui 
the  entire  sum  paid  by  the  plaintiff  t< 
den  was  $1,400,  and  that  this  was  nc 
in  the  amounts  or  at  the  time  stip 
After  Lilley  became  the  owner  of  tht 
ests  and  claims  of  the  said  Hayden, 
manded  payment  of  the  balance  Ion 
due,  on  penalty  of  immediate  taking  ; 
sion  by  him  of  the  stallion  as  his  pn 
Nothing  was  paid.  Lilley  afterward! 
ed  to  sell  to  the  plaintiff  his  inter* 
$675,  and  the  plaintiff  thereupon  w 
the  defendant  explained  the  situatio 
made  known  his  wishes.  As  a  result 
agreed  that  the  defendant  should  bt 
become  the  owner  of  the  horse,  paying 
for  said  sum  of  $675,  demanded  by 
If  the  plaintiff  could  arrange  so  that 
fendant  could  have  good  and  absolut 
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,  and  that  the  defendant  should  then  give  the 
plaintiff  an  option  to  purchase  Bald  horse 
from  the  defendant  at  any  time  within  three 
months,  upon  the  payment  of  $675,  together 
with  Interest  on  said  sum,  and  the  keeping. 
This  agreement  was,  on  February  10,  1893, 
effectuated.  LUley  and  the  plaintiff  joined 
in  a  bill  of  sale  to  the  defendant,  Lilley  sur- 
rendering to  the  plaintiff  the  contract  with 
Hayden.  The  defendant  paid  Lilley  the 
$675.  This  being  done,  the  defendant  exe- 
cuted and  delivered  to  the  plaintiff  the  con- 
tract recited  In  the  plaintiff's  complaint.  At 
the  time  of  these  transactions  it  was  fully 
understood  -and  Intended,  by  both  the  plain- 
tiff and  defendant,  that  the  defendant,  by 
virtue  of  the  bill  of  sale  and  the  payment  to 
said  Lilley,  then  and  there  should,  and  did, 
become  the  absolute  owner  of  said  horse.  It 
was  not  understood  or  •  intended  between 
them  that  by  reason  of  any  of  said  acts  the 
plaintiff  should,  or  did,  in  any  way  become 
indebted  to  the  defendant,  and  he  did  not 
so  become  Indebted.  The  plaintiff,  pursuant 
to  the  sale  aforesaid,  delivered  the  horse  to 
the  defendant,  in  whose  possession  it  has 
since  remained.  No  subsequent  agreement, 
written  or  verbal,  was  ever  made  between 
the  parties,  varying  in  any  way  the  terms  of 
the  agreement  mentioned,  or  extending  the 
time  In  which  the  plaintiff  might  purchase 
said  horse,  as  therein  provided.  The  only 
time  the  plaintiff  ever  offered  to  pay  the  de- 
fendant anything  was  on  May  18, 1893,  whet 
he  made  a  tender  of  $768,  which  the  defend- 
ant refused,  stating  that  the  plaintiff  had 
failed  to  comply  with  the  terms  of  the  con- 
tract The  horse,  on  February  10,  1893,  was 
of  uncertain  value.  Its  fair  market  value, 
which  depended  largely  on  circumstances, 
was  about  $675.  The  court  rendered  Judg- 
ment for  the  defendant. 

The  plaintiff  states  a  case  which  Is  indeed 
one  of  hardship,  the  proof  of  which  would 
entitle  him  to  relief  from  a  court  of  equitable 
Jurisdiction.  His  misfortune  is  that  he  has 
entirely  failed  to  establish  such  a  case  as  he 
alleges  to  the  satisfaction  of  the  trial  court 
If  the  court  below,  upon  the  facts  found, 
had  rendered  judgment  In  his  favor,  such 
judgment  would  not  have  corresponded  with, 
»r  been  supported  by,  the  allegations  of  the 
complaint  The  transaction  relied  upon  was 
a  mortgage  or  pledge,  and  the  claim  for  a 
judgment  permitting  redemption  on  payment 
of  the  indebtedness  secured.  The  court 
found  there  was  never  any  mortgage  or 
pledge,  and  no  Indebtedness.  Hence  there 
could  be  no  such  judgment  as  demanded. 
This  finding  we  cannot  disturb.  Indeed,  the 
further  fact  found,  that  the  plaintiff  never 
owned  the  stallion,  having  failed  to  acquire 
title  under  the  original  sale,  precludes  the 
possibility  of  a  mortgage  or  pledge.  The 
case  of  Phipps  v.  Munson,  50  Conn.  267, 
seems,  on  all  questions  Involved,  directly  In 
point  and  decisive  of  the  present  case.  The 
statement  there  made  (page  270),  that  the 


very  purpose  of  the  agreement  to  reconvey 
was  to  give  to  the  plaintiff,  Instead  of  an 
equity  of  redemption,  a  right  to  purchase  for 
a  given  price  within  a  limited  time,  Is  equal- 
ly applicable  here.  Such  being  the  object  of 
the  parties,  it  was  not  in  the  power  of  the 
court  below,  and  surely  It  is  not  our  prov- 
ince, to  place  an  artificial  or  technical  con- 
struction upon  their  act,  for  the  purpose  at 
defeating  their  intent.  Regarding  the  trans- 
action as  a  purchase  by  the  defendant,  with 
an  option  to  the  plaintiff  to  purchase  from 
him  "for  a  given  price  within  a  limited 
time,"  it  Is  clear  that,  Independently  of  the 
difficulty  of  granting  a  decree  for  specific 
performance  upon  the  complaint  as  It  stands, 
the  plaintiff  Is  not,  on  the  facts  found,  enti- 
tled to  such  relief.  Time  has,  by  this  court, 
been  held  to  be  of  the  essence  of  such  a  con- 
tract. Phipps  v.  Munson,  supra.  This 
should  be  so,  at  least  to  the  extent  Of  pre- 
venting a  plaintiff  from  successfully  Inviting 
a  court  to  ignore  his  laches,  for  which  he 
shows  no  excuse  or  palliation,  and  regarding 
which  no  blame  attaches  to  the  opposite 
party.  The  plaintiff  doubtless  recognized 
this,  for  he  stated  in  his  complaint  that  he 
requested  an  extension  of  time,  and  that  the 
defendant  granted  it;  but  the  court  has  ex- 
pressly found  otherwise.  There  is  no  error 
in  the  judgment  complained  of.  The  other 
Judges  concurred. 


BUNNELL  v.  BERLIN  IRON  BRIDGE  CO. 

et  ai. 

(Supreme  Court  of  Errors  of  Connecticut 

Feb.  8,  1895.) 

Neouqbnck— Complaint  —  Contkibutokt  Nbsu- 
sexce— Appeal— When  Lies — Review. 
.  L  In  an  action,  tried  to  the  court,  against 
a  contractor  for  injuries  caused  by  the  railing 
of  a  derrick,  the  question  whether  Buch  con- 
tractor was  guilty  of  negligence  in  failing  to 
have  the  derrick  examined  after  a  heavy  girder, 
while  being  hoisted,  had  fallen,  is  a  question  of 
fact,  to  be  determined  from  the  particular  cir- 
cumstances of  the  case. 

2.  A  complaint  alleging  that  injuries  were 
caused  by  the  falling  of  a  derrick,  due  to  the 
negligence  of  defendant's  servants  in  managing 
derricks  while  "engaged  in  hoisting  trusses 
with  them,  is  sufficient  to  support  a  recovery, 
on  proof  that  the  fail  of  the  derrick  was  caused 
by  a  heavy  truss  which  was  being  hoisted  fall- 
ing against  it,  and  that  the  fall  occurred  whil« 
the  servants  were  relieving  the  derrick  from  the 
weight  of  the  truss. 

3.  A  complaint  for  personal  injuries,  which 
alleges  that  the  injuries  were  caused  by  the 
"careless  and  negligent  manner"  in  which  de- 
fendant's servants  managed  certain  appliances, 
is  sufficient,  without  alleging  the  particular  acts 
of  such  servants  which  constituted  carelessness 
and  negligence. 

4.  A  person  does  not,  by  going  on  a  street 
little  used  and  largely  occupied  -with  building 
material  for  a  building  which  is  being  construct- 
ed abutting  on  the  street.  asRume  the  risk  of 
building  material  falling  on  him,  due  to  negli- 
gence of  the  contractor's  servants  in  construct- 
ing it. 

5.  The  finding  of  a  trial  court  that  on  the 
evidence  plaintiff  was  not  guilty  of  contributory 
negligence  is  conclusive. 
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6.  The  practice  act,  by  authorizing  one  ac- 
tion against  defendants  with  adverse  interests, 
and  authorizing  the  court  in  such  cases  to  order 
separate  trials,  authorizes  a  final  judgment  as 
to  one  defendant,  although  the  action  is  contin- 
ued as  to  the  other  parties,  so  that  where  one 
of  two  defendants  suffers  judgment  by  default, 
and  mores  for  a  hearing  in  damages,  a  judg- 
ment for  damages  against  him  is  a  final  judg- 
ment, from  which  an  appeal  will  lie.  though  the 
action  is  still  pending  against  the  other  defend- 
ant 

7.  An  inference  of  negligence  by  the  trial 
court  from  facte  in  evidence  will  not  be  review- 
ed where  the  inference  is  not  palpably  wrong. 

Appeal  from  superior  court,  New  Haven 
county;   George  W.  Wheeler,  Judge. 

Action  by  Frank  H.  Bunnell  against  the 
Berlin  Iron  Bridge  Company  for  personal  In- 
juries due  to  negligence  of  defendant  in  con- 
structing a  building.  W.  A  Taylor,  as  an 
iudependent  contractor  In  charge  of  the  work, 
cited  as  a  codefendant,  suffered  a  default, 
and  moved  for  a  hearing  in  damages,  and 
from  a  judgment  assessing  the  damages  at 
$550  he  appeals.     Affirmed. 

Charles  J.  Cole  and  Seymour  C.  Loomis,  for 
appellant.  Samuel  A.  York  and  Isaac  Wolfe, 
for  appellee. 

HAHER8LEY,  J.  The  only  reasons  of 
appeal  assigned  In  this  case  are  the  alleged 
errors  of  the  court  In  overruling  the  claims 
set  forth  in  the  finding  as  made  by  the  de- 
fendant upon  the  facts  found.  The  main 
grievance  of  the  defendant  is  the  action  of 
the  court  in  overruling  his  general  claim 
that  upon  the  facts  found  "the  injuries  to  the 
plaintiff  did  not  result  from  his  negligence, 
and  that  the  negligence  of  the  plaintiff  con- 
tributed to  said  Injuries."  The  defendant 
was  engaged  in  erecting  the  iron  framework 
and  roof  trusses  (weighing  six  tons  each) 
used  in  a  building  at  the  corner  of  two 
highways,  River  street  and  Ferry  street. 
The  apparatus  used  for  raising  the  trusses 
consisted  of  two  gin  poles  or  derricks,  8x12 
inches  thick  and  5C  feet  in  length,  with  their 
appropriate  appliances.  A  truss,  which  had 
been  raised  some  20  feet  or  more,  fell  to  the 
ground.  The  gin  poles  parted.  The  one 
standing  next  to  Ferry  street  fell  towards 
the  highway,  carrying  with  it  the  Iron  frame- 
work of  the  side  of  the  building  facing  Ferry 
street.  The  plaintiff,  being  in  the  highway, 
was  struck  by  the  framework  and  Injured. 

The  court  below  found  that  the  falling  of 
the  gin  pole  and  iron  framework  was  caused 
by  the  negligence  of  the  defendant's  serv- 
ants, and  that  the  plaintiff  was  In  the  exer- 
cise of  due  care  and  contributed  In  no  wise 
to  his  Injuries.  This  finding  of  negligence 
is  a  conclusion  of  fact  from  the  evidential 
facts  found,  as  well  as  from  all  the  evidence. 
The  question  of  negligence,  shown  by  the 
record  to  have  been  presented  to  the  court 
below,  clearly  depends  upon  the  conduct  of 
the  parties  under  the  special  circumstances 
of  the  case.  Did  the  parties  act  as  men  of 
ordinary  prudence  would  act  under  like  cir- 
cumstances?  "In  cases  involving  the  ques- 


tion of  negligence,  where  the  genera 
of  conduct  is  alone  applicable,  wbei 
facts  found  are  of  such  a  nature  that  t; 
or  must,  as  it  were,  put  himself  in  the 
of  the  parties,  and  must  exercise  a 
discretion,  based  upon  bis  experienc* 
only  upon  the  question,  what  did  the  i 
do  or  omit  under  the  circumstances?  b 
on  the  further  question,  what  would  i 
dent,  reasonable  man  have  done  under 
circumstances?  and  especially  wher 
facts  and  circumstances  are  of  such  a  i 
that  honest,  fair-minded,  capable  men 
come  to  different  conclusions  upon  the 
question,  the  Inference  or  conclusion  o 
llgence  is  one  to  be  drawn  by  tne  trio 
not  by  the  court  as  matter  of  law."  I 
v.  Railroad  Co.,  00  Conn.  257,  21  Atl.  67 
22  Atl.  544. 

The  defendant,  however,  claims  tha 
trial  judge,  in  reaching  bis  concluslo 
quired  of  the  defendant  something  whl 
law  does  not  require  of  him.  The 
finds  that  the  defendant  was  guilty  of 
gence  in  not  making  an  examination  < 
apparatus  after  the  falling  of  the  trui 
before  the  falling  of  the  gin  pole.  T. 
fendant  claims  It  was  not  bis  duty  to 
such  examination,  and  therefore  his  1 
to  do  so  cannot  support  negligence.  T 
ly  duty  involved  is  the  duty  to  take  sue 
cautions  in  the  special  emergencies  o 
case  as  a  man  of  ordinary  prudence  i 
take.  The  standard  of  such  duty  is  n 
same  under  all  circumstances,  so  that 
be  applied  as  a  matter  of  law  by  the 
to  the  facts  found.  There  is  no  stat 
rule  of  law  defining  the  duty  of  a  build 
der  the  circumstances  found  by  the 
The  duty  Imposed  upon  the  defendant 
whose  measure  must  vary  according 
circumstances  presented  in  each  case, 
standard  then  is  tluit  of  a  reasonable 
What  would  a  reasonable  man  of  on 
prudence  have  done  under  the  circums 
as  they  existed  In  this  case?  In  the 
stances,  both  the  measure  of  duty  ax 
extent  of  performance  must  be  ascer 
as  facts."  O'Nell  v.  Town  of  East  Wl 
63  Conn.  154,  27  Atl.  237.  The  case 
discussion  involves  the  duty  of  the  d 
ant  to  take  a  precaution,  the  necess 
which  depends  on  conditions  peculiar 
exceptional  emergency,  In  its  nature 
ceptible  of  reproduction,  L  e.  on  the  i 
circumstances  existing  In  this  case,  i 
therefore  clearly  distinguishable  from 
where  the  precaution  which  the  deft 
fails  to  take  is  one  required  at  all  tlm 
circumstances  not  peculiar  to  a  single 
action,  but  continuing  or  constantly 
ring  in  the  same  form.  The  questtoi 
far  the  duty  of  taking  the  precaution 
for  in  such  cases  may  be  a  conclusion  < 
is  not  now  involved.  The  principle  as 
In  the  cases  abeve  cited  Is  support 
many  decisions  of  this  court,  and  mat 
trol   the  present  case.    The   conclusl 
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legllgence  on  the  part  of  the  defendant,  and 
if  contributory  negligence  on  the  part  of  the 
ilulntlfT,  was  one  to  be  drawn  by  the  trior  as 
i  matter  of  fact,  and  not  by  the  court  as  a 
uatter  of  law. 

The  other  claims,  made  by  the  defendant, 
ind  overruled  by  the  court,  as  set  forth  In 
be  finding,  purport  to  raise  questions  of  law, 
mt  they  are  largely  repetitions  in  detail  of 
he  general  claim,  and  are  substantially  dis- 
used of  by  the  finding  of  facts.  The  first 
laim  is  that  the  "accident  resulting  from 
he  fall  of  the  gin  pole,  as  proved,  was  not 
et  up  In  the  complaint,  and  therefore  the 
ilaintlff  could  recover  only  nominal  dam- 
pies."  It  seems  to  us  very  clear  that  the 
negations  of  the  complaint  are  broad 
uough  to  cover  the  transaction  as  proved. 
d  brief,  it  alleges  that  the  defendant  was 
npaged  in  hoisting  sundry  iron  trusses  and 
lacing  them  on  the  building,  using  for  that 
urpose  sundry  derricks  and  other  hoisting 
pparatus;  that  by  reason  of  the  careless 
nd  negligent  manner  in  which  the  servants 
f  the  defendant  performed  that  work,  the 
pparatus  broke  while  one  of  said  trusses 
•as  being  hoisted,  and  one  of  said  derricks 
?U  against  said  building,  thereby  causing  a 
lrjre  body  of  iron  to  fall  Into  the  highway 
'here  the  plaintiff  was,  so  as  to  strike  and 
ljure  the  plaintiff.  The  proof  Is  within 
lese  allegations.  The  work  of  caring  for 
le  apparatus,  when  endangered  by  the  fall 
t  a  truss  to  the  ground,  was  as  much  a  part 
r  the  work  of  hoisting  sundry  iron  trusses, 
s  the  work  of  caring  for  the  apparatus  when 
trained  by  the  weight  of  a  truss  hanging  in 
le  air.  The  negligence  of  the  defendant 
insisted  In  the  negligent  manner  in  which 
Is  servants  performed  that  work.  The 
mrge  of  negligence  in  the  complaint  cov- 
rs  the  conduct  of  the  defendant's  servants 
i  the  use  of  their  appliances  during  the 
hole  transaction,  from  the  first  lifting  of 
>e  truss  mentioned  to  the  falling  of  the  giii 
>le  and  framework  which  caused  the  injury 
i  the  plaintiff.  Nor  is  there  any  ground  for 
■e  defendant's  claim,  made  In  argument, 
tat  because  the  particular  acts  of  the  de- 
tndant's  workmen  which  constituted  the 
■areless  and  negligent  manner"  in  which 
ley  performed  the  work  mentioned  were 
>t  specified  In  the  complaint,  the  allegation 
'  negligence  must  be  held  to  be  merely  an 
legation  of  a  conclusion  of  law.  Such  par- 
eularity  Is  not  ordinarily  necessary,— espe- 
nlly  when  the  want  of  particularity  is  not 
vjwted  to  by  appropriate  pleading,— and  Is 
rely  employed.     The  complaint  substantial- 

alleges  that  the  defendant  so  carelessly 
id  negligently  managed  the  apparatus  de- 
ribed,  in  the  performance  of  the  work  de- 
ribed,  that  the  derrick  fell  against  the  iron 
amework,  causing  that  to  fall  and  Injure 
«  plaintiff.  This  is,  in  substance,  the  suffl- 
ent  and  well-established  form  for  all  such 
ixes.  Any  want  of  clearness  that  may  be 
aimed  In  Its  statement  la  a  defect  of  form, 


and  not  of  substance,  and  Is  cured  by  the 
Judgment  on  default. 

The  second  claim,  "that  since  the  appa- 
ratus was  proper  and  the  employ 6s  of  Taylor 
competent,  negligence  could  not  be  presum- 
ed from  the  mere  falling  of  the  gin  poles," 
states  a  proposition  of  law  not  applicable  to 
the  facts  as  found.  The  court  did  not  pre- 
sume negligence  from  the  mere  falling  of 
the  gin  pole;  and  the  Judge,  in  overruling, 
in  general,  the  claims  of  the  defendant  con- 
taining this  proposition,  which  be  had  no  oc- 
casion to  apply,  did  not  rule  as  a  matter  of 
law  that  negligence  could  be  so  presumed. 
The  finding  of  negligence  is  based  on  facts 
proved  by  the  evidence,  from  which  the 
court  inferred  actual  negligence  on  the  part 
I  of  the  defendant's  servants.  The  defendant 
criticises  the  process  of  reasoning  used  in 
the  opinion  of  the  court,  and  especially  the 
inference  of  the  judge  by  which  he  finds 
facts  proved  as  to  which  no  direct  evidence 
was  offered;  but  there  was  direct  evidence 
from  which  such  inference  might  be  drawn. 
It  is  the  right,  and  sometimes  the  duty,  of 
the  trior  to  infer  what  a  man  has  actually 
done,  from  his  conduct,  beyond  the  positive 
testimony  in  a  case.  Bank  v.  Mlddlebrook, 
83  Conn.  100;  Dubuque  v.  Ooman,  64  Conn. 
479,  SO  Atl.  777.  Such  Inference  is  one  of 
fact,  and  cannot  present  a  question  of  law; 
at  least  where,  as  in  this  case,  the  inference 
is  one  which  cannot  be  said  to  be  palpably 
wrong. 

The  third  and  fourth  claims  relate  to  the 
question  of  contributory  negligence,  and  are 
fully  disposed  of  by  the  finding  of  the  court 
that  the  plaintiff,  In  fact,  was  In  the  exer- 
cise of  due  care  at  the  time  of  the  injury  to 
him,  except  the  claim  of  law  that,  because 
Ferry  street  was  a  highway  little  used,  and 
at  the  time  of  the  accident  largely  occupied 
by  building  material  to  be  used  In  the  con- 
struction of  the  adjoining  building,  the  de- 
fendant, In  going  upon  the  street,  assumed 
the  risk  of  the  accident;  and  this  claim  Is 
not  well  founded.  Every  one  has  a  right  to 
use  a  public  highway,  however  little  it  may 
be  used  by  others.  The  defendant  had  a 
right  to  be  in  Ferry  street,  either  for  the 
purpose  of  traveling,  or  of  satisfying  bis 
curiosity.  But  it  is  true  that,  being  there 
lawfully,  he  might  so  act,  in  view  of  the 
condition  of  the  street  and  all  the  circum- 
stances, as  to  contribute  to  his  injury  by  his 
own  actual  want  of  ordinary  care.  Whether 
he  did  bo  contribute  or  not  Is  a  question  of 
fact,  settled  both  by  the  general  and  particu- 
lar findings  of  the  court. 

The  fifth  clatm,  that  the  falling  of  the 
truss  did  not  cause  the  accident,  and  that 
none  of  the  acts  of  negligence  claimed  by  the 
plaintiff  caused  the  injuries,  Is  disposed  of 
by  the  finding  and  the  discussion  of  the  oth- 
er claims. 

This  action,  so  far  as  the  original  defend 
ant  is  concerned.  Is  undisposed  of  by  the 
judgment  against  Taylor,  and  Is  still  peud- 
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Ing  In  the  superior  court  The  question  was 
mooted  during  argument  whether  the  sep- 
arate judgment  against  Taylor,  under  such 
circumstances,  is  a  "final  judgment,"  from 
which  an  appeal  can  he  taken.  In  Finch  v. 
Ires,  24  Conn.  387,  and  28  Conn.  112,  It  was 
held  that  a  judgment  for  costs  upon  a  mo- 
tion in  error  is  such  "final  Judgment,"  al- 
though not  disposing  of  the  merits  of  the 
cause,  and  the  action  Is  entered  on  the  court 
docket  for  further  proceedings.  That  case 
seems  to  establish  the  principle  that  a  "final 
judgment,"  within  the  meaning  of  our  stat- 
ute of  appeal,  may  Include  any  Judgment  in 
its  nature  final  and  separable  from  any  oth- 
er Judgment  that  may  be  rendered  in  the 
action,  although  "hot  finally  disposing  of  the 
action.  Independently,  however,  of  such  au- 
thority, we  think  the  provisions  of  the  prac- 
tice act  for  Including  in  one  action  parties 
defendant  having  separate  and  even  antag- 
onistic Interests,  and  for  authorizing  the 
court,  by  orders  for  separate  trials  and  oth- 
erwise, to  protect  their  differing  Interests, 
clearly  implies  the  possibility  of  a  "final 
Judgment"  as  to  one  party,  although  the  ac- 
tion continues  in  court  for  the  disposition  of 
the  rights  of  other  parties.  There  can  be 
no  question,  therefore,  of  our  Jurisdiction  of 
such  an  appeal  as  this.  Whether  any  de- 
fects exist  in  the  manner  of  taking  the  ap- 
peal is  a  question  not  before  us.  If  such  de- 
fects exist,  they  must  be  considered  as  waiv- 
ed by  the  parties.  The  operation  of  these 
separate  judgments  In  one  action  may  raise 
questions  of  difficulty,  and  we  call  attention 
to  the  matter  In  order  that  this  case  may  not 
be  deemed  an  authority  on  such  questions 
beyond  the  one  question  considered,  viz.  a 
separate  judgment  against  one  of  several  de- 
fendants may  be  a  "final  Judgment,"  from 
which  an  appeal  may  be  taken  in  the  proper 
manner,  before  final  Judgment  Is  rendered 
as  to  all  parties  to  the  action.  There  is  no 
error  In  the  Judgment  of  the  superior  court 
The  other  judges  concurred. 


CANFIELD  v.  GREGORY. 

(Supreme  Court  of  Errors  of  Connecticut    Feb. 

8,  1885.) 

Corporations— Joint-Stock  Company— Subscrip- 
tion to  Stock— Action  to  Enforce— Estop- 
pel to  Dent  Corporate  Existence. 

1.  In  an  action  by  a  trustee  in  insolvency 
against  a  stockholder  who  was  also  a  corporate 
officer,  t»  enforce  an  unpaid  subscription,  where 
it  appears  that  defendant  attended  meetings  of 
the  company  and  took  part  in  its  management 
after  having  signed  under  oath  and  published  a 
certificate  (as  required  by  Gen.  St. J[  1948,  be- 
fore business  could  be  done)  that  20  per  cent, 
of  all  subscribed  stock  had  been  paid  in,  defend- 
ant is  estopped  -to  deny  corporate  existence  be>- 
cause  of  the  failure  of  an  original  subscriber 
to  pay  20  per  cent,  of  his  subscription,  though 
defendant  acted  in  good  faith,  and  signed  the 
certificate  in  the  belief  that  it  had  been  paid. 

2.  Creditors  dealing  with  a  joint-stock  com- 
pany after  it  has  published  the  certificate  of 


incorporation  required  by  Gen.  St  f  194 
ing  that  20  per  cent,  of  the  subscribed  sti 
been  paid  in,  will  be  presumed  to  have  r* 
such  certificate. 

Appeal  from  superior  court,  Fairfield 
ty;  Thayer,  Judge. 

Action  by  Charles  8.  Canfleld,  as  tru 
insolvency  o'  the  Bridgeport  Vitrifie 
Company,  against  James  B.  Gregory, 
force  a  subscription  to  stock.  From 
der  overruling  a  demurrer  to  a  repl 
from  a  Judgment  tor  plaintiff,  defend* 
peals.    Affirm  id. 

Robert  E.  De  Forest,  for  appellant 
Judson,  Jr.,  for  appellee. 

BALDWIN,  J.  The  demurrer  to  the 
reply  was  properly  overruled.  The  p 
sues,  as  trustee  In  insolvency  of  a  Join 
corporation,  upon  an  assessment  which 
called  in  upon  the  defendant's  stock,  a 
only  answer  is  nnl  tlel  corporation.  T 
ond  reply  is  that,  however  this  may  1 
defendant  is  estopped  from  making  ; 
defense,  because  the  debts,  whose  ex 
have  made  the  company  iusolvent,  a 
to  creditors  who  trusted  it,  as  a  corpt 
because  they  were  led  to  believe  that 
such,  by  the  acts  of  the  defetfdant,  i 
motlng  its  organization,  publishing  its  i 
of  association,  acting  as  •>  director  ant 
president,  and  contracting  In  Its  nan 
behalf  these  very  liabilities.  It  is  c 
that  these  averments  were  not  sufficlt 
cause  no  bad  faith,  willful  wrong,  oi 
carelessness  is  charged.  No  such  < 
were  necessary.  The  plaintiff  represei 
rights  of  the  creditors  of  a«i  .nsolven 
pany,  who  contracted  with  It  as  being 
poratlon.  Whatever  rights  they  formei 
against  those  who  were  tt-  members,  1 
has.  They  were  led  to.  believe  in  the 
ence  of  such  a  corporation  by  the  acts 
defendant  as  a  promoter,  stockhold 
rector,  and  president  of  the  company, 
are  set  oat  In  reply.  It  was  nature 
such  acts  should  Induce  that  belief.  3 
means  of  knowledge  as  to  the  man 
which  the  company  was  organized 
were  not  possessed  by  the  public  in  g 
Had  he  in  fac*  known  that  its  organ 
was  so  defective  that  the  corporati 
whose  name  he  was  contracting,  had 
istence,  or  was  Incapable  of  transactin; 
ness,  his  a--ts  would  have  been  no  more 
dlclal  te  the  other  contracting  parties, 
not  his  Intent,  so  much  as  the  result 
conduct,  which  letermineB  his  liability 
modern  estoppel  in  pals  is  of  equitable 
though  of  equal  application  in  courts  i 
Tt  is  much  more  than  a  rule  of  eviden 
establishes  rights.  It  determines  rei 
An  equitable  estoppel  does  not  so  muc 
out  the  truth  as  let  In  the  truth,  a 
whole  trurn.  Its  office  Is,  not  to  s 
some  strl-t  rule  of  law,  but  to  show 
equity  and  good  conscience  require, 
the  particular  circumstances  of  the  ci 
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respective  of  what  might  otherwise  be  the 
legal  rights  of  the  parties.  The  key  to  Its 
implication  hi  not  Infrequently  to  be  found  in 
Ibe  mle  that  In  matters  of  trust  and  confl- 
uence, when  one  of  two  Innocent  persons  must 
suffer,  In  consequence  of  the  acts  of  one  of 
them,  tbe  loss  must  generally  be  borne  by 
biiii  who  thus  occasioned  It.  Horn  v.  Cole, 
51  N*.  H.  287;  Stevens  v.  Dennett,  Id.  324, 
BO;  2  Pom.  Eq.  Jur.  |  802.  This  rule  clear- 
ly governs  the  case  at  bar.  It  is  true  that  it 
ioes  net  extend  to  acts  or  representations  not 
laturally  calculated  to  mislead,  and  on  which 
rthere  had  no  right  to  rely.  Danforth  y. 
idams,  29  Conn  107.  But  those  of  the  de- 
fendant were  addressed  to  the  public  and  to 
be  parties  injured  They  came  from  one 
»ho  was  m  a  position  to  know  what  be  af- 
irmed.  They  gained  ci-idtt  to  an  organlza- 
ion  in  which  he  was  Interested.  The  corn- 
any  was  a  de  facto  corporation.  Its  crea- 
tors, who  contracted  with  it  as  a  corporation, 
•ould  not  hold  tbe  individuals  who  had  as- 
ioelated  to  form  it  personally  liable  as  oo- 
urtners,  for  w  ;th  tbem  no  contract  had  been 
nade.  2  Mor.  Prlv.  Corp.  I  748.  The  defend- 
int  was  thus  shielded  from  partnership  liabll- 
ty  by  bis  representations  as  to  its  corporate 
haracter,  and  on  these  representations  those 
rlth  wbom  he  dealt  as  one  of  its  officers  bad 
i  right  to  rely.  Northrop  v.  Bushnell,  38 
:«nn.  498,  oil;  Bank  v.  Ford,  27  Conn.  282, 
89.  The  publication  in  a  newspaper,  which 
he  statute  reqn'res,  of  the  articles  of  asso- 
iation  under  which  a  Joint-stock  corporation 
s  to  be  organised,  is  designed  to  inform  the 
mblic,  among  other  things,  of  the  amount  of 
he  capital  stock  which  has  been  subscribed, 
rod  of  tbe  names  of  those  who  have  agreed 
o  contribute  it.  Had  the  Bridgeport  Vitri- 
ied  Pipe  Company  been  a  corporation  de  Jure, 
he  subscriptions  to  its  stock  which  the  de- 
endant  caused  to  be  published  upon  its  or- 
nnization  would,  so  far  as  they  remained 
mpaid.  have  constituted,  when  it  was  ad- 
mitted to  be  an  insolvent  debtor  by  the  court 
f  probate  a  trust  fund,  to  be  carefully  se- 
wed and  administered,  so  far  as  might  be 
lecessary,  for  the  benefit  of  its  creditors. 
tandr.11  v  Lincoln,  52  Conn.  73,  95;  Holllns 
'.  Iron  Co.,  150  U.  &  371,  14  Sup.  Ct.  127. 
That,  through  the  failure  of  one  of  the  sub- 
oribers  to  pay  in  the  20  per  cent,  in  cash, 
he  company  remained  only  a  corporation  de 
ucto,  as  respects  Its  capacity  to  transact 
>U8lnes8.  did  not  vary  tbe  equitable  obltga- 
ion  of  other  subscribers,  who,  whether  in 
ood  faith  or  bad  faltb,  proceeded  to  treit  it 
s  a  legal  corporation,  assumed  Its  manage- 
ment as  such,  and  dealt  with  third  parties  on 
bat  footing. 

Upon  tbe  trial  to  the  Jury  on  the  Issues  of 
act  closed,  after  the  demurrer  was  overrul- 
il.  the  plaintiff  offered  evidence  tending  to 
irove  the  principal  averments  of  the  reply, 
md  also  that  the  defendant,  as  one  of  a 
najority  of  the  directors,  made  a  certificate 
rader  oath,  as  required  by  Gen.  St.  {  1948, 
v. 33  a. no.  13— 34  J 


and  bad  it  duly  filed  in  the-  proper  offices  for 
record,  which  stated,  among  other  things, 
that  the  amount  of  capital  stock  actually 
paid  for  in  cash  was  $12,000,  being  20  per 
cent,  thereof,  and  that  he  was  one  of  the- 
stockholders  who  voted  to  make  the  assign- 
ment in  insolvency  under  which  the  plaintiff 
received  bis  appointment  The  defendant  of- 
fered evidence  to  show  that,  while  he  had' 
voted  as  a  director  to  have  certain  stock,  on 
which  the  20  per  cent,  had  never  been  In  fact 
paid,  except  by  a  worthless  check,  transferred 
to  the  company,  on  account  of  the  failure  or 
inability  of  the  subscriber  to  make  such  pay- 
ment, and  while  no  payment  was  ever  made- 
on  this  stock,  yet  he  acted  in  that,  and  hi  all; 
other  matters  affecting  the  business  of  the< 
company,  in  entire  good  faith,  and  in  the 
honest  belief  that  it  was  a  duly-organized* 
corporation  and  competent  to  transact  busi- 
ness. At  the  defendant's  request,  the  court 
instructed  the  Jury  that  they  must  return  a 
verdict  in  his  favor,  unless  he  was  estopped! 
from  denying  that  the  corporation  had  been 
legally  organized.  The  following  Instructions- 
were  asked  by  the  defendant,  and  refused- 
"Third.  That  to  constitute  such  an  estoppel, 
tbe  plaintiff  must  clearly  prove  by  a  pre- 
ponderance of  evidence,  and  the  jury  must 
find,  that  the  defendant,  by  his  words  or  con- 
duct, willfully  caused  other  persons  to  be- 
lieve that  the  said  corporation  had  been  In. 
fact  legally  organised,  and  that  said  other 
persons,  by  reason  of  such  conduct  of  the  de- 
fendant, and  by  reason  of  such  belief,  sub- 
scribed for  stock  of  said  company,  or  gave 
credit  to  said  company  by  reason  of  which, 
said  company  became  and  still  is  indebted  to 
them,  and,  further,  that  said  persons  will- 
suffer  pecuniary  loss,  in  case  the  present  ac- 
tion is  decided  in  favor  of  the  defendant. 
Fourth.  There  is  no  estoppel  in  this  case, 
and  the  Jury  must  find  for  the  defendant  on, 
that  point,  unless  all  tbe  said  facts  so  requi- 
site to  constitute  an  estoppel  are  clearly  es- 
tablished. It  is  necessary  that  the  Jury 
should  find,  not  only  that  the  defendant  In. 
fact  represented  that  said  corporation  hack 
been  legally  established,  but  that  he  did  so- 
knowingly  and  willfully.  If  he  was  himself 
deceived  and  mistaken  in  that  respect,  and 
made  such  representations  in  the  mistaken 
belief  that  the  corporation  had  been  legally 
organized,  in  good  faith,  and  with  no  intent 
to  deceive  or  defraud,  then  there  Is  no  estop- 
pel, nor  is  there  any  estoppel  unless  the  de- 
fendant's representations,  if  they  were  made 
at  all,  are  shown  to  have  been  made  to  the 
very  persons  who  it  is  claimed  would  now 
be  losers  by  a  verdict  for  the  defendant  in 
this  case.  The  claim  is  that  these  represen- 
tations were  made  to  the  other  stockholders, 
and  to  the  creditors  of  the  company.  To  sus- 
tain this  claim,  it  must  appear  that  the  de- 
fendant represented  that  the  company  had 
been  legally  organized  to  such  other  stock- 
holders and  creditors;  that  this  representa- 
tion actually  came  to  the  knowledge  of  such 
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stockholders  and  creditors.  Nor  would  that 
be  sufficient  unless  It  further  appeared  that 
such  stockholders  and  creditors,  in  their  deal- 
ings with  the  company,  relied  upon  and  were 
Influenced  by  such  representations  of  the  de- 
fendant, and  not  upon  other  grounds,  and 
that  they  would  not  In  fact  hare  taken  stock 
in  the  company,  or  allowed  the  company  to 
become  Indebted  to  them,  had  it  not  been  for 
such  representations  made  by  the  defendant. 
And  if  all  the  said  points  should  be  clearly 
established,  still  there  would  be  no  estoppel, 
unless  It  further  appears  that  such  other  per- 
sons would  be  losers  by  a  verdict  for  the  de- 
fendant In  this  case."  The  court,  as  to  the 
points  thus  presented,  charged  the  jury  that 
it  was  not  necessary,  to  found  an  estoppel, 
that  they  should  find  that  the  defendant  will- 
fully held  the  company  out  as  a  corporation, 
but,  on  the  contrary,  that  the  course  of  con- 
duct which  the  plaintiff  claimed  to  have  prov- 
ed would  be  sufficient  to  support  his  action, 
although  the  defendant  acted  in  entire  good 
faith,  supposing  that  the  corporation  was  le- 
gally organized,  whether  with  or  without  ac- 
tual knowledge  of  the  law  as  to  the  effect  of 
a  failure  to  pay  In  20  per  cent,  in  cash  upon 
the  capital  stock;  and  that,  thiB  being  a  pro- 
ceeding for  the  benefit  of  creditors,  to  collect 
unpaid  installments  of  stock,  if  they  should 
"find  that  the  company  in  fact  had  held  it- 
self out  to  be  a  legal  corporation,  and  began 
and  carried  on  the  business  for  which  it  was 
organized,  and  contracted  debts  with  third 
parties  as  a  corporation,  and  also  find  that 
the  defendant,  as  a  stockholder,  attended  the 
meetings  of  the  company  during  this  time, 
and  accepted  the  office  of  director  and  presi- 
dent of  the  company,  and  acted  as  such  offi- 
cer, and  attended  all  the  directors'  meetings 
while  he  held  these  offices,  and  took  part 
In  the  direction  and  management  of  the  cor- 
poration while  it  was  conducting  that  busi- 
ness, then"  by  law  he  is  estopped  to  deny 
that  the  corporation  was  a  legal  corporation, 
and  your  verdict  should  be  for  the  plaintiff." 
The  defendant  complains  that  the  charge, 
thus  given,  treated  as  immaterial  the  ques- 
tion whether  his  acts  and  representations 
were  ever  known  to  or  relied  on  by  the  cred- 
itors represented  by  the  plaintiff.  It  is  true 
that  a  trustee  In  insolvency  represents  no 
creditors  but  those  who  are  such  when  the 
proceedings  in  insolvency  are  commenced. 
But  all  the  creditors  of  the  Bridgeport  Vitri- 
fied Pipe  Company  who  contracted  with  it 
as  a  corporation  presumably  did  so  because  It 
was  publicly  held  out  as  such  by  Its  officers 
and  stockholders.  The  defendant,  as  one  of 
these,  caused  its  articles  of  association,  con- 
taining his  subscription  to  its  stock,  to  be 
published  in  a  new»i>aper,  and  subsequently 
executed  Its  organization  certificate,  and  had 
It  recorded  in  the  offices  of  the  secretary  of 
the  state  and  town  clerk.  A  copy  of  such  an 
organization  certificate,  by  Gen.  St.  i  1000, 
when  certified  by  the  secretary  of  the  state, 
under  its  seal,  is  prima  facie  evidence  of  the 


due  formation,  existence,  and  capacity  < 
corporation  which  it  describes.  This  s* 
was  designed  to  relieve  the  corporatio] 
all  having  dealings  with  it  from  the  ne 
ty  of  proving,  In  every  case  to  which  it  i 
be  a  party,  by  the  testimony  of  wltnesi 
court,  that  the  conditions  of  lncorpoi 
had  been  compiled  with.  The  certifies 
the  recording  officer  of  the  state,  und 
seal,  excuses  the  production  of  the  or 
document,  and  makes  what  would  othe 
be  hearsay  legal  evidence  as  to  all  the  a 
The  formalities  of  attestation  serve  oi 
verify  the  correctness  of  the  copy  an 
fact  of  record.  They  lend  no  new  weij 
the  statements  in  the  original  certifies 
the  directors.  These  remain  the  onlj 
evidence  of  the  fulfillment  of  the  stat 
conditions  to  which  they  refer,  and  arc 
ply  given,  as  evidence,  a  wider  effect  " 
the  defendant  joined  in  filing  the  orgi 
tion  certificate  for  record,  he  furnished  i 
public  evidence  under  oath  that  the  B 
port  Vitrified  Pipe  Company  was  a  coi 
tion,  capable  of  transacting  business  am 
tractlng  debts.  Wood  v.  Constructioi 
56  Conn.  87,  97,  13  Atl.  137.  This  certJ 
served  the  purpose  of  a  special  charter, 
ever  afterwards  dealt  with  the  compa 
a  corporation  was  affected  with  notice  < 
contents  of  this  certificate,  as  the  stat 
declaration,  and,  In  effect,  the  legis 
grant,  of  its  corporate  powers.  It  wi 
corded  In  a  public  office  for  the  luforn 
of  the  public,  and  every  person  contn 
with  the  company  as  a  corporation  is 
cluslvely  presumed  to  do  so  la  view  c 
statements  it  contains.  One  of  these 
meats  was  that  the  required  cash  pa} 
on  the  stock  had  been  duly  made,  an 
defendant  cannot  now  be  heard  to  deny 
against  any  creditor,  although  he  be  on< 
became  such  without  actual  knowledge 
such  a  statement  had  been  made.  Th 
gave  notice  that  it  must  have  been  ma 
some  one,  if  there  was  a  corporation  I 
lstpuce  to  which  credit  could  be  given; 
every  creditor  could  safely  rely,  witho' 
quiry.  on  the  security  afforded  by  any 
subscriptions  mentioned  in  the  certil 
which  were  made  or  had  been  assume 
one  of  the  directors  by  whom  it  wa6  ej 
ed.  In  a  ease  like  this,  where  a  trustee 
solvency  is  the  sole  plaintiff,  he  must  re< 
if  at  all,  for  the  benefit  of  the  estate 
whole.  He  does  not  represent  the  8] 
equities  of  any  particular  creditors,  bn 
general  equities  of  all.  So  far  as  thi 
fendant  is  concerned,  his  responsibility 
rests  upon  the  same  ground.  If  any  pa 
lar  creditor  were  shown  to  have  become 
solely  by  reason  of  his  knowledge  of 
the  defendant  had  stated  in  the  orgnntt 
certificate,  and  of  his  reliance  upon  its  • 
he  would  occupy  no  better  position  thai 
ers  who  had  only  constructive  notice 
equity  and  good  conscience,  the  signe 
that  certificate  owe  an  equal  obllgatii 
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every  one  who  dealt  with  what  they  certified 
to  be  a  legal  corporation,  with  a  capital  so 
far  paid  in  as  to  enable  it  to  transact  busi- 
ness on  the  footing  of  its  title  to  that  name 
ami  character. 

Our  statute  provides  (Gen.  St.  I  1944)  that 
the  signers  of  the  articles  of  association  for 
a  joint-stock  corporation  shall  "become  and 
remain"  such  a  corporation  when  the  organ- 
ization certificate  is  filed  with  the  secretary 
of  the  state.  The  "first  meeting"  of  the  cor- 
poration, for  effecting  an  organization,  at 
which  directors  are  to  be  elected  and  by-laws 
may  be  adopted,  Is  necessarily  (section  194G) 
held  before  the  organization  certificate  can  be 
prepared  or  filed.  It  is  evident  therefore, 
that  for  some  purposes  the  corporation  Is 
deemed  to  be  in  existence  before  (under  sec- 
tion 1947)  it  is  competent  to  "commence  busi- 
ness.** It  was  not  In  dispute  between  the 
parties  to  this  cause  that  the  articles  of  asso- 
ciation and  organization  certificate  were  suffi- 
cient in  form,  and  that  they  were  duly  pub- 
lished and  filed  for  record.  The  only  issue 
tendered  by  the  answer  was  upon  the  alle- 
gation that  there  was  not,  and  never  had 
l>een,  any  such  corporation  as  that  of  which 
the  plaintiff  claimed  to  be  trustee;  but  the 
estoppel  set  up  in  the  reply  had  a  broader 
reach,  and  was  invoked  to  preclude  the  de- 
fendant from  denying  that  the  corporation 
ever  existed,  and  that  It  was  capable  of  con- 
tracting debts  and  making  calls  on  stock  sub- 
scriptions. As  the  case  was  tried  in  the 
■•ourt  below  in  this  broader  aspect,  and  as  if 
turning  on  the  right  of  the  defendant  to  rely 
on  the  falsity  of  material  statements  in  the 
organization  certificate,  we  have  treated  it 
from  the  same  point  of  view;  although  it 
may  be  that,  In  strictness,  the  answer  was 
disproved  by  the  admitted  facts,  which  went 
to  show  that  a  corporation  was  organized, 
although  It  never  became  legally  competent 
to  commence  business.  If  this  be  so,  the 
plaintiff  would  no  less  have  been  entitled  to  a 
verdict  on  the  issues  closed.  There  Is  no 
error  in  the  judgment  appealed  from.  The 
other  judges  concurred. 


MEYER  v.  SATJL. 

<Court  of  Appeals  of  Maryland.     Jan.  9.  1896.) 

DniCJtBEB— Gnot:Ni>s  of—  Scfficjisncy— Biix  roR 
Accountixo— ScrriciEVCf— Eqcitt 

JliKISWCTlOX. 

1.  The  defense  of  limitations  may  be  raised 
1>t  a  general  demurrer  to  a  bill  in  equity,  where 
the  bill  shows  that  limitations  apply,  and  does 
not  state  facts  to  defeat  their  operation. 

2.  If  any  one  of  several  grounds  on  which 
a  demurrer  is  based  is  good,  the  demurrer  must 
be  sustained. 

3.  A  contract  for  the  right  to  manufacture 
certain  patent  medicines,  which  reserved  a  roy- 
»lty  to  the  vendor,  provided  that  if  the  vendor's 
win  failed  within  a  year  from  the  date  of  the 
"mtritct  to  enter  into  the  same  covenants  as 
the  vendor,  or  proof  of  his  death  was  not  made, 
the  obligiition  to  pay  the  royalty  should  cease. 
Urld,  that  a  bill  by  the  vendor  for  an  account- 


ing must  show  that  within  a  year  the  son  ex- 
ecuted the  covenants  agreed  on,  or  that  proof 
of  hiB  death  was  made. 

4.  Where  equity  has  assumed  jurisdiction 
of  a  cause  of  which  it  has  concurrent  jurisdic- 
tion with  a  court  of  law,  it  will  retain  it,  though 
full  and  adequate  remedy  may  be  recovered  at 
law. 

Appeal  from  circuit  court,  Baltimore  city. 

Bill  by  Joseph  W.  Saul  against  Adolph  C. 
Meyer,  for  an  accounting  under  a  contract 
of  sale  of  the  right  to  manufacture  and  sell 
certain  patented  medicines.  From  an  order 
overruling  a  demurrer  to  the  bill,  defendant 
appeals.     Reversed. 

Argued  before  ROBINSON,  C.  J.,  and  BRY- 
AN, McSHERRY,  FOWLER,  ROBERTS,  and 
BOYD,  JJ. 

Thos.  R.  Clendlnen,  for  appellant.  J.  Y.  L. 
Findlay  and  Thomas  Mackenzie,  for  appel- 
lee. 

ROBERTS,  J.  On  the  22d  of  November, 
1889,  the  appellant,  his  wife,  and  another  en- 
tered Into  an  agreement  with  the  appellee 
for  the  purchase  by  him  of  the  right  to  man- 
ufacture and  self  the  preparations  known  as 
"Old  Saul's  Catarrh  Cure,"  and  "Old  Saul's 
Pile  Ointment,"  together  with  all  the  mate- 
rial on  band,  including  all  the  receipts  and 
fixtures  used  in  their  manufacture,  and  all 
other  matters  and  things  connected  with  the 
business  of  manufacturing  and  selling  said 
remedies.  In  consideration  of  said  sale  to 
the  appellant  he  agrees  to  pay  the  appellee 
$125  for  the  stock  on  hand,  materials,  re- 
ceipts, fixtures,  etc.,  and  a  royalty  of  $5  for 
each  gross  of  said  preparation  sold  by  the 
appellee,  until  the  sum  of  $3,500  had  been 
paid  to  him,— the  appellant  reserving  the 
privilege  of  paying  to  the  appellee  at  any 
time  the  difference  between  the  amount  of 
royalty  paid  and  the  sum  of  $3,500,  which 
last-mentioned  sum,  when  paid,  was  to  be  in 
full  discharge  of  all  royalty;  that  the  appel- 
lant should  advertise  said  preparation  as  far 
as  he  deemed  best,  with  the  distinct  under- 
standing that  he  was  to  follow  his  own  judg- 
ment entirely  as  to  how,  where,  or  to  what 
extent  said  advertising  should  be  done;  that 
the  appellant  was  to  employ  the  appellee  as 
selling  agent  for  said  preparation  for  the 
period  of  one  year  from  the  date  of  the  said 
agreement,  and  he,  in  virtue  of  such  em- 
ployment, was  to  give  his  time  and  best  en- 
deavors in  effecting  sales  of  said  remedies, 
and  in  so  doing  he  was  to  act  under  the  con- 
trol, and  conform  in  all  respects  to  the  di- 
rections, of  the  appellant;  and  that  in  con- 
sideration of  said  employment  he  was  to  re- 
ceive as  compensation  the  sum  of  $100  per 
month,  and  also  his  -railroad  fares  while 
engaged  in  traveling  under  the  direction  of 
I  the  appellant,  and>  an  allowance  of  $2  for 
his  other  expenses  'while  out  of  the  city  in  the 
employ  of  the  appellant.  Further,  that  if  the 
appellee  should  die  within  oue  year  of  the 
date  of  said  agreement,  the  salary  of  $100 
per  month  for  the  balance  of  the  year  was  to 
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be  paid  to  the  personal  representatives  of  the 
appellee;  and,  further,  that  If  the  appellee 
should  sell  within  the  territory  of  Maryland, 
Pennsylvania,  New  York,  and  the  New  Eng- 
land states,  100  gross  of  said  preparation, 
within  one  year  from  the  date  of  said  agree- 
ment, that  then  his  employment  should  con- 
tinue for  another  year  after  the  expiration 
Of  the  first  year's  employment  under  said 
agreement.  And  the  appellee  further  agreed 
with  the  appellant  that  unless  Albert  J.  Saul, 
the  son  of  the  appellee,  should  within  one 
year  from  the  date  of  said  agreement,  with- 
out expense  to  the  appellant,  enter  into  a 
written  contract  with  the  appellant  contain- 
ing the  saine  covenants  as  are  expressed  in 
the  said  agreement  of  date  November  22, 
1889,  then  the  appellant  should  be  relieved 
from  all  obligation  to  pay  the  appellee  any 
further  royalty  upon  said  preparations,  until 
said  Albert  J.  Saul  executed  such  contract, 
or  satisfactory  proof  of  his  death  be  furnish- 
ed the  appellant.  On  July  1,  1890,  the  par- 
ties to  the  original  contract  added  a  clause 
to  the  said  agreement,  which  on  the  same 
day  was  amended  and  changed;  but  as  the 
added  clause  has  no  bearing  on  this  appeal, 
it  will  not  be  considered.  On  the  6th  of 
May,  1895,  the  appellee  filed  In  the  court  be- 
low his  bill  in  equity  against  the  appellant, 
setting  forth  substantially  the  provisions  of 
said  agreement,  the  material  facts  of  which 
have  been  incorporated  In  the  statement  al- 
ready made.  The  original  of  said  agreement 
is  filed  with  said  bill  as  an  exhibit  and  part 
thereof.  The  bill  contains  the  further  state- 
ment that  at  the  expiration  of  the  first  year 
the  parties  to  this  appeal  entered  into  a  ver- 
bal contract,  which  is  wholly  disconnected 
from  the  agreement  exhibited  with  the  bill, 
and  is  to  this  effect:  That  the  appellee,  hav- 
ing failed  to  sell  100  gross  of  said  prepara- 
tion within  the  first  year  of  his  employment 
under  said  agreement,  as  stated,  he  contin- 
ued in  the  employ  of  the  appellant  and  sold 
said  remedies  on  commission  during  the  sec- 
ond year  and  thereafter,  and  that,  while  he 
continued  to  sell  on  commission,  the  sales 
gradually  fell  off,  and  In  consequence  the 
amount  paid  to  the  appellee  on  account  of 
royalty  diminished,  until  finally  little  or 
nothing  was  received  from  this  source.  A 
word  of  comment  here  In  passing.  After  the 
appellee  failed  to  sell  the  stipulated  amount 
of  said  remedies,  within  the  first  year  of  his 
employment,  by  which  he  was  to  become  en- 
titled to  employment  for  another  year,  he 
enters  into  a  new  contract  to  sell  upon  com- 
mission, and  according  to  his  own  showing  he 
was  not  entitled  to  receive  a  royalty  on  the 
sales  of  the  second  year.  The  bill  prays  that 
the  appellant  be  required  to  account  under 
oath  for  all  sales  made  by  hljn  of  the  aforesaid 
preparation  during  the  year,  beginning  the 
22d  of  November,  1889,  and  ending  on  the 
2tst  of  November,  1800,  and  also  calls  for  the 
statement  of  all  sales  made  since  the  said 
last-mentioned  date,  and  the  quantity  of  said 


preparation  he  has  at  present  on  band  u; 
and  further  prays  that  if  it  should  be 
to  appear  that  the  appellant  did  not  i 
the  true  amount  of  sales  made  by  him  d 
the  first  year,  and  that  the  quantity  so! 
ceeded  100  gross  of  said  preparation,  th< 
appellant  be  required  to  pay  to  the  ap 
the  same  salary  for  the  second  year  a: 
agreed  to  be  paid  for  the  first.  As  tl 
murrer  which  the  appellant  has  Inter 
to  this  bill  goes  to  the  whole  bill,  we 
thought  It  proper  to  state  at  length  a 
facts  material  to  the  proper  considerat 
the  questions  at  Issue.  On  May  20,  18£ 
appellant  filed  In  support  of  his  demure 
following  reasons:  (1)  Because  more 
three  years  have  elapsed  since  the  m 
complained  of  in  the  years  1889,  1890, 
and  1892.  (2)  Because  the  agreement 
as  "Plaintiff's  Exhibit  No.  1,"  claimed 
the  basis  of  plaintiff's  right  of  action, 
that  plaintiff  has  now  no  claim  agains 
defendant.  (3)  Because  no  facts  are  a 
to  sustain  or  justify  the  allegations  < 
plaintiff  of  Irreparable  injury;  and  s 
bill  of  complaint  Itself  shows  that  th 
fendant  is  solvent,  plaintiff  had  full, 
plete,  and  adequate  remedy  at  law. 

The  first  reason  assigned  substantial! 
up  the  statute  of  limitations  as  a  bar 
maintenance  of  this,  action.  The  pr 
as  established  by  this  court  in  a  num 
cases,  respecting  demurrers  to  bills 
uity,  leaves  very  little  to  be  said  on  thi 
ject.  The  late  Judge  Miller,  deliver!! 
opinion  of  this  court  in  Biays  v.  Robe 
Md.  511,  13  Atl.  366,  said:  "This  ape 
from  a  decree  sustaining  a  demurrei 
bill  In  equity  and  dismissing  the  same 
of  the  grounds  relied  on  In  support  < 
decree  Is  limitations,  and  this  court  t 
cently  decided  that  this  defense  m: 
availed  of  under  a  general  demurrer,  i 
from  the  face  of  the  bill,  it  can  be  see 
the  bar  applies,  and  where  no  facts  ar 
ed  sufficient  to  relieve  it  from  the  ope 
of  the  statute."  Belt  v.  Bowie,  65  M< 
4  Atl.  295;  Noble  v.  Turner,  69  Md.  5 
Atl.  124.  The  appellee.  In  his  brief, 
"Conceding  that  limitations  would  ap 
claim  for  salary,  but  not  to  other  p; 
claim,  demurrer  ought  to  be  overruled 
first  ground."  We  think  this  proposit 
not  sustained  by  any  authority;  ceri 
none  to  which  our  attention  has  been  < 
We  have  examined  with  patient  care  f 
"other  part  of  claim"  to  which  limit: 
it  is  alleged,  did  not  apply,  but  have 
to  discover  it  It  is  the  universally  coi 
practice  in  courts  of  equity  that  a 
causes  may  be  assigned  for  demurrei 
If  one  be  good,  and  the  other  bad,  tl 
murrer  will  be  sustained,  since  the  d 
ant  may  at  the  argument,  on  terms, 
new  causes  of  demurrer.  Story,  Eq.  P 
Ed.)  §  443;  Coop.  Eq.  PI.  112;  Jor 
Frost,  Jac.  466.  In  so  far  as  we  have 
able  to  ascertain  from  the  provisions 
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bill  of  complaint,  there  is  no  allegation  of 
any  claim,  or  statement  of  any  facts,  suffi- 
cient to  relieve  it  of  the  bar  of  the  statute, 
and,  this  being  so,  It  comes  within  the  rul- 
ing of  this  court  in  Biays  v.  Roberts,  supra. 

While  from  the  view  we  hare  taken  of  the 
first  ground  assigned  in  support  of  the  de- 
murrer, It  will  not  be  necessary  to  give  ex- 
tended consideration  to  the  second  and  third 
reasons,  we  will .  yet  briefly  consider  them 
together  in  their  bearing  upon  this  contro- 
versy. The  second  assignment  must  prevail, 
because  the  appellant  has  not  agreed  as  to 
the  particular  time  when  he  would  proceed 
with  the  manufacturing  and  sale  of  said 
preparation,  and  there  is  no  allegation  con- 
tained in  the  bill  that  he  has  unfairly  or  un- 
reasonably delayed  the  performance  of  any 
duty  devolving  upon  him  in  the  due  and 
proper  execution  of  Baid  agreement.  Yet, 
further,  by  the  terms  of  the  sixth  clause  of 
said  agreement,  which  relates  to  the  execu- 
tion by  Albert  J.  Saul,  the  son  of  the  appel- 
lee, of  an  agreement  containing  like  cove- 
nants with  the  original  agreement  filed  as 
an  exhibit  with  the  bill  in  this,  case,  under 
the  condition  hereinbefore  stated,  there  is 
no  averment  that  said  Albert  has  compiled 
with  said  condition,  or  that  satisfactory 
proof  of  his  death  has  been  furnished  to 
the  appellant.  The  appellee  disposes  of  this 
difficulty  by  simply  saying  that  this  provi- 
sion as  to  Albt-rt  J.  Saul  Is  waived  by  con- 
duct of  the  appellant.  The  circumstances 
of  the  waiver  are  not  explained,  and  we  fail 
to  recognize,  in  the  statement  of  the  bill, 
any  facts  pertinently  bearing  upon  the  sub- 
ject, or  as  directly  tending  to  show  how  the 
appellant  by.  his  conduct  has  established  a 
waiver.  The  demurrer  unquestionably  ad- 
mits the  troth  of  the  facts  stated  in  the  bill, 
so  far  as  they  are  relevant  and  well  plead- 
ed, but  not  conclusions  of  law  or  theories  of 
construction  drawn  therefrom.  We  find 
nothing  in  the  record  sustaining  the  appel- 
lee's contention  on  the  question  of  waiver, 
and,  giving  proper  construction  to  the  sixth 
clause  of  said  agreement,  there  is  no  ground 
for  the  assertion  that  the  condition  in  the 
sixth  clause  of  said  agreement  has  been 
waived  by  the  appellant.  It  is,  then,  very 
clear  that  the  appellant  could  not  be  re- 
quired, after  the  expiration  of  one  year  from 
the  date  of  said  agreement,  to  pay  any  fur- 
ther royalty  to  the  appellee. 

As  to  the  third  assignment,  little  need  be 
said.  If  the  appellee  has  a  remedy  under 
said  agreement,  It  is,  as  to  Jurisdiction,  con- 
current, and  may  be  maintained  either  in  a 
court  of  equity  or  in  a  court  of  law.  It  is 
stated  In  this  bill,  and  admitted  by  the  de- 
murrer, that  the  appellant  is  a  man  of 
means,  and  abundantly  able  to  carry  on  the 
business  contemplated  by  the  agreement  of 
the  parties.  There  is,  therefore,  nothing  in 
the  charge  of  irreparable  injury,  and  if  the 
appellee  bad  sued  at  law  Instead  of  in  equity, 
the  appellant  would  have  been,  according 


to  the  allegations  of  the  appellee,  able  to  re- 
spond to  such  a  verdict  as  might  have  been 
recovered  against  him.  A  court  of  equity 
has,  however,  first  assumed  jurisdiction  of 
the  cause.  It  will  therefore  be  permitted  to 
retain  It  The  motion  to  dismiss  must  be 
overruled.  Chappell  v.  Funk,  57  Md.  471, 
475;  Hecht  v.  Colquboun,  Id.  563.  For  the 
reasons  assigned,  the  order  of  the  court  be- 
low overruling  the  demurrer  must  be  re- 
versed. Order  reversed,  and  cause  remand- 
ed for  further  proceedings. 


DAUGHERTY  v.  DAUGHERTY  et  al. 
(Court  of  Appeals  of  Maryland.  Jan.  8,  1806.) 
Orphans'  Court — Jurisdiction. 
The  orphans'  court  has  not  jurisdiction 
of  a  contest  by  one  heir  as  to  the  validity  of  a 
transfer  of  personalty  by  deceased  during  his 
lifetime  to  othei  heirs;  the  Issue  involving  title 
to  property,  and  not  concealment,  of  which 
Code,  art.  93,  §  238,  gives  such  court  jurisdic- 
tion. 

Appeal  from  orphans' court,  Harford  county. 

Petition  of  William  8.  Daugherty  against 
Thomas  Benton  Daugherty  and  others.  Pe- 
tition denied,  and  petitioner  appeals.  Af- 
firmed. 

Argued  before  BRYAN,  McSHERRY,  BRIS- 
COE, BOYD,  and  ROBERTS,  JJ. 

S.  A.  Williams,  James  J.  Archer,  and 
George  L.  Van  Bibber,  for  appellant.  Thom- 
as H.  Robinson,  John  S.  Young,  and  J.  Mar- 
tin McNabb,  for  appellees. 

ROBERTS,  J.  The  appeal  In  this  case  is 
taken  from  an  order  of  the  orphans'  court 
of  Harford  county  refusing  letters  of  ad- 
ministration on  the  personal  estate  of  John 
Daugherty,  deceased,  to  the  appellant,  who 
Is  a  son  of  the  deceased.  The  petition  of 
|  the  appellant  alleges  that  his  father,  John 
Daugherty,  died,  intestate,  about  April  1, 
1895,  leaving  three  sons  surviving  him,  the 
appellant  and  his  two  brothers,  Thomas  B. 
and  John  C.  Daugherty,  who  are  both  older 
than  the  appellant;  that  no  application  for 
letters  of  administration  had  been  made  by 
any  one,  and  no  letters  ever  granted.  The 
appellant,  by  his  petition,  alleges  that  his 
two  brothers  and  his  sisters,  some  time  before 
the  death  of  their  father,  the  intestate,  and 
while  he  was  of  unsound  mind,  possessed 
themselves  of  all  his  personal  estate,  and  ap- 
propriated the  same  to  their  own  use;  that 
for  the  purpose  of  contesting  the  validity  of 
such  transfer,  and  to  compel  his  said  broth- 
ers and  sisters  to  account  for  the  money  and 
securities  obtained  by  them  from  their  father 
when  he  was  of  unsound  mind,  incompetent 
to  execute  a  valid  deed,  the  appellant  filed 
his  petition  and  application  in  the  orphans' 
court  of  Harford  county,  asking  the  grant  of 
letters  of  administration  to  him.  Citation 
was  accordingly  Issued  by  the  orphans'  court 
for  the  appellees  to  show  cause  why  letters 

Digitized  by  VjOOQlC 


542 


ATLANTIC  REPORTER,  Vol.  38. 


of  administration  should  not  be  granted. 
The  appellees  filed  separate  answers,  under 
oatb,  to  said  "petition,  in  which  tbey  both  ad- 
mit that  no  administration  on  their  father's 
estate  has  ever  been  granted  to  any  one,  and 
by  their  answers  deny  that  John  Daugberty, 
their  father,  at  the  time  of  his  death,  and 
for  many  years  prior  thereto,  was  possessed 
of  personal  estate  of  any  kind  or  character 
whatsoever.  The  case  was  submitted  to  the 
court  on  petition  and  answers,  without  repli- 
cation, and  no  testimony  was  taken  by  either 
party  in  support  of  the  allegations  of  the  pe- 
tition or  answers.  The  petition  and  answers 
were  both  sworn  to.  The  hearing  was  had 
before  two  of  the  judges  of  the  orphans' 
court,  and,  the  court  not  being  able  to  agree, 
an  order  was  passed  refusing  letters  of  ad- 
ministration to  the  appellant,  and  from  this 
order  the  appeal  In  this  case  is  taken. 

There  is  practically  but  one  question  aris- 
ing on  this  appeal  which  It  is  necessary  for 
us  to  consider.  The  appellant  seeks  to  con- 
test the  validity  of  the  transfer  by  his  father 
in  his  lifetime  of  bis  personal  property  to  his 
two  older  sons,  the  appellees,  and  his  daugh- 
ters, at  a  time  when  his  father  was  incompe- 
tent to  execute  a  valid  deed  or  contract  In 
a  proceeding  of  this  character  we  do  not 
think  the  orphans'  court  possessed  of  juris- 
diction requisite  to  the  determination  of  the 
question  Involved.  It  would  undoubtedly,  in 
a  proper  case,  have  full  power  and  authority 
to  hear  and  determine  a  question  of  conceal- 
ment of  property  belonging  to  the  intestate, 
if  the  application  be  made  as  required  by 
law;  but  this  is  clearly  not  a  question  of 
concealment,  but  Is  a  contest  as  to  the  validi- 
ty of  the  transfer  of  certain  personal  prop- 
erty by  the  father  to  certain  of  his  children, 
and  the  issue  is  one  Involving  the  title  to 
such  property.  Has  the  orphans'  court  ju- 
risdiction to  try  this  question?  We  think 
not.  A  court  of  equity  alone  has  juris- 
diction to  deal  with  such  a  controversy. 
Kven  when  the  orphans'  court  has  power  to 
admit  to  probate  a  will  involving  title  to  per- 
sonal property  mentioned  in  the  will,  it  is 
possessed  of  no  jurisdiction  authorizing  it  to 
pass  upon  and  determine  a  controversy  over 
the  validity  of  the  title.  While  in  Waring  v. 
Edmonds,  11  Md.  433.  this  court  had  doubts 
as  to  whether  the  orphans'  court  had  juris- 
diction of  this  question,  Le  Grand,  C.  J.,  said: 
"To  guard  against  all  misapprehension  here- 
after, we  add  that  we  have  very  serious 
doubts  whether  the  case  be  one  over  which 
the  orphans'  court  had  jurisdiction,  being  a 
question  of  title,  and  not  of  concealment." 
It  was  not,  however,  a  question  material  to 
the  issues  in  the  case  then  to  be  decided, 
and  for  that  reason  was  not  passed  upon. 
It  was  by  Act  1831,  c.  315,  §  12  (Code,  art. 
93,  {  238),  that  the  orphans'  courts  of  this 
state  were  authorized  to  pass  on  questions 
of  concealment  only,  not  of  title.  Spencer  v. 
Ragan,  0  Gill,  480.  The  orphans'  courts  of 
the  state  exercise  only  a  special  limited  ju- 


risdiction, which  tbey  cannot  transcend; 
within  a  just  and  reasonable  construct!* 
Its  statutory  powers,  we  do  not  find 
where  that  it  is  clothed  with  jurisdictic 
try  questions  of  title  to  personalty.  L 
Ing  v.  Levering,  84  Md.  410,  2  Atl.  1; 
menthal  v.  Moltz,  76  Md.  566,  25  Atl. 
We  think  such  has  been  the  well-recogi 
practice  in  this  state  for  many  years,  an( 
one  we  think  entitled  to  our  sanction. 

But,  independently  of  the  views  expre 
we  think  the  pleadings  in  the  cause  pi 
cally  dispose  of  the  questions  arising  on 
appeal.  While  the  court  below  did  n< 
this  case  pass  an  order  directing  plenary 
ceedings,  yet  It  has  been  repeatedly  held 
when  a  petition  Is  filed,  and  the  responc 
are  cited  to  appear,  and  do  appear,  ant 
their  answers  under  oath,  the  proceeding 
plenary,  and  must  be  treated  as  such, 
non  v.  Crook,  32  Md.  484;  Pegg  v.  War 
4  Md.  396;  Barroll  v.  Teters,  20  Md. 
In  this  case  the  appellant  filed  his  pctitloi 
der  affidavit,  and  the  respondents  have 
swered  under  oath,  denying  every  mat 
allegation  'contained  In  the  petition, 
case  was  submitted  to  the  court  for  Its 
order  without  replication,  and  without 
mony  taken  to  sustain  the  respective  co- 
ttons of  either  party  to  the  controversy 
this  state  of  case,  the  allegations  conk 
in  the  answers  must  be  assumed  to  be 
and  are,  In  our  opinion,  sufficient  to  wa: 
the  judgment  of  the  court  below.  Barr 
Peters,  supra.  For  the  reasons  assignee 
order  of  the  court  below  must  be  affix 
Order  affirmed,  with  costs. 


CHAPPELL  t.  8TEWART. 
(Court  of  Appeals  of  Maryland.     Jan.  8.  1 
Equity—  Joribdictios — Harmlrss  Erko 

1.  Sustaining  a  demurrer  to  a  bill  in  e 
after  amendment  of  defendant's  pleading 
ing  no  demurrer  in  the  case   is  harmless 
the  matters  alleged  In  the  bill  not  being  coi 
We  in  equity. 

2.  Equity  has  not  jurisdiction  to  prot 
person  from  surveillance  by  detectives. 

Appeal  from  circuit  court  of  Baltl 
city. 

Suit  by  Thomas  C.  Chappell  against 
vld   Stewart.     Decree  for  defendant 
plainant  appeals.     Affirmed. 

Argued  before  ROBINSON,  C.  J.,  and 
AN,  McSHERRY,  FOWLER.  BRISCOE 
ROBERTS,  JJ. 

Julian  J.  Alexander  and  Thomas  C.  • 
pell,  for  appellant  Red.  C.  Stewart,  fc 
police. 

BRYAN,  J.  Thomas  C.  Chappell  fli 
bill  in  equity  against  David  Stewart  ' 
out  entering  minutely  Into  the  details  c 
bill  of  complaint  It  may  be  stated  tin 
charged  that  the  defendant  had  emp 
detectives  to  follow  him,  and   watch 
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vuerever  he  should  go;  and  that  this  con- 
luct  caused  him  groat  Inconvenience  and 
nnoyance,  interfered  with  his  social  inter- 
Durse  and  his  business,  and  caused  grave 
uspicions  to  be  entertained  about  him,  so 
>s  greatly  to  damage  his  financial  credit, 
t  Is  also  alleged  that  the  defendant  lntend- 
d  to  continue  the  same  course  of  conduct 
owards  the  complainant  The  bill  prayed 
or  an  injunction  to  restrain  and  prohibit 
lie  defendant  from  the  aforesaid  conduct, 
ud  for  a  decree  for  damages,  and  for  gen- 
ral  relief.  He  also  filed  a  special  motion 
or  a  preliminary  Injunction.  The  defend- 
nt  filed  a  demurrer  and  answer  combined 
ogether.  It  was  maintained  that  the  bill 
f  complaint  did  not  entitle  the  complainant 
o  any  relief  In  equity,  because  it  did  not  set 
orth  any  legal  or  equitable  right  wbich  the 
lefendant  was  injuring,  because  it  did  not 
et  forth  any  danger  of  Irreparable  damage, 
nd  for  other  reasons;  and  the  answer  de- 
tied  the  charges  of  the  bill.  The  court  re- 
used to  grant  the  preliminary  Injunction, 
'be  defendant,  by  leave  of  the  court,  amend- 
d  Iiis  pleading  by  changing  its  form  so  as 
o  make  it  simply  an  answer,  and  nothing 
Bore.  Afterwards  the  court  passed  an  or- 
Icr  sustaining  the  demurrer  and  dismissing 
he  bill,  with  costs.  The  court  acted  lnad- 
ertently  In  passing  an  order  on  the  demur- 
er, when,  In  consequence  of  an  amendment 
f  the  defendant's  pleading,  there  was  no 
anger  a  demurrer  in  the  case.  We  shall 
ee  whether  this  oversight  Inflicted  any  In- 
ury  on  the  plaintiff.  As  the  answer  de- 
lied  the  allegations  of  the  bill,  and  the  mo- 
ion  for  a  preliminary  injunction  was  heard 
■n  bill  and  answer,  It  was  of  necessity  that 
be  morion  should  be  denied;  und  as  the 
'HI,  assuming  that  all  its  allegations  were 
rue,  did  not  contain  any  matter  cognizable 
a  equity,  it  ought  then  and  there  to  have 
«en  dismissed.  Courts  of  equity  exercise 
.  very  extensive  jurisdiction  In  cases  In  vol  v- 
Dg  property  rights.  The  occasion  does  not 
eqaire  us  to  state  Its  precise  limits.  It  is 
sually  said  in  general  terms  that  it  does  not 
xlst  where  a  plain,  adequate,  and  complete 
emedy  can  be  obtained  at  law.  In  this 
ase  It  is  alleged  that  rights  affecting  the 
oinplainnnt's  person  have  been  violated, 
nd  that  there  Is  a  purpose  to  persist  in 
iolating  them.  The  ordinary  processes  of 
he  law  are  fully  competent  to  redress  all 
ujnries  of  this  character.  They  have  al- 
ways been  considered  beyond  the  scope  of 
he  powers  of  a  court  of  equity.  In  Gee  v. 
'ritchard,  2  Swanst.  402,  Lord  Eldon  said: 
The  question  will  be  whether  the  bill  has 
tated  facts  of  which  the  court  can  take 
ioti«\  as  a  case  of  civil  property,  which  it 
i  bound  to  protect"  In  Bisp.  Eq.  (5th  Ed.) 
>.  584,  note  2,  it  is  said:  "But  it  is  the 
ijrlits  of  property,  or,  rather,  rights  in  prop- 
rty,  that  equity  Interferes  to  protect.  A 
tarty  Is  not  entitled  to  a  writ  of  injunction 
or  a  matter  affecting  his  person."     In  Kerr, 


Inj.  pp.  1,  2,  It  is  said:  "A  court  of  equity 
is  conversant  only  with  questions  of  prop- 
erty and  the  maintenance  of  civil  rights.  In- 
Jury  to  property,  whether  actual  or  prospec- 
tive, is  the  foundation  on  which  its  juris- 
diction rests.  A  court  of  equity  has  no  juris- 
diction in  matters  merely  criminal  or  merely  u 
immoral  which  do  not  affect  any  right  to 
property.  If  a  charge  be  of  a  criminal  na- 
ture, or  an  offense  against  the  public  peace, 
and  does  not  touch  the  enjoyment  of  prop- 
erty, jurisdiction  cannot  be  entertained. 
The  court  has  no  jurisdiction  to  restrain  or 
prevent  crime,  or  to  enforce  the  perform- 
ance of  a  moral  duty,  except  so  far  as  the 
same  Is  concerned  with  rights  to  property; 
nor  can  it  Interfere  on  the  ground  of  any 
criminal  offense  committed,  or  for  the  pur- 
pose of  giving  a  better  remedy  in  tbe  case 
of  a  criminal  offense,  or  for  putting  a  stop 
to  acts  which,  if  permitted,  would  lead  to  a 
breach  of  the  public  peace."  We,  of  course, 
do  not  Intend  to  express  an  opinion  on  the 
merits  of  any  action  at  law  which  the  com- 
plainant may  sec  fit  to  bring.  Decree  af- 
firmed, with  costs. 


In  re  SWEETING. 

Appeal  of  BILLIXGTON. 

(Supreme  Court  of  Pennsylvania.     Jan.  6, 

1806.) 

Fkaudulkxt  Coxveianoe  —  Husband  to  Wife — 
Evidence. 
On  an  issue  as  to  the  bona  fides  of  a 
judgment  confessed  by  an  insolvent  in  favor  of 
bis  wife,  she  claimed  that  it  represented  an  in- 
debtedness for  the  proceeds  of  the  sale  of  cer- 
tain stock  which  he  bad  given  her  at  the  time 
of  their  marriage,  12  years  before,  and  which 
she  had  returned  to  him  a  few  months  later, 
when  he  sold  it,  using  the  proceeds  in  his  busi- 
ness, without  ever  accounting  for  them.  The 
husband  was  secretary  of  the  corporation,  and 
had  custody  of  all  its  books  and  papers,  but 
these  had  disappeared  at  tbe  time  of  the  trial, 
and  the  corporation  was  defunct.  Held,  that 
as  the  alleged  sale  of  the  stock  and  the  receipt 
of  value  for  it  was  the  crucial  part  of  the  claim, 
and  the  insolvent's  testimony  was  entirely  un- 
corroborated in  this  regard,  the  auditor,  having 
found  that  he  was  entirely  unworthy  of  credit, 
should  have  rejected  the  claim. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 

Proceedings  for  the  distribution  of  the  pro- 
ceeds of  the  sale  of  goods  of  T.  H.  Sweet- 
ing. Prom  the  decree  rendered,  James  H. 
Bllllngton  appeals.     Modified. 

Amos  Briggs,  for  appellant  Ormond  Ram- 
bo,  for  appellee.  • 

WILLIAMS,  J.  The  contention  of  the  ai>- 
pellant  In  the  court  below  was  that  the  judg- 
ment under  which  the  wife  of  the  defendant 
claimed  the  bulk  of  the  fund  in  court  was 
fraudulent  The  facts  shown  by  the  report 
of  the  learned  auditor  are  that  Sweeting  was 
conducting  a  large  business  In  bicycles  in 
the  city  of  Philadelphia  for  some  years  prior 
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to  the  28th  of  July,  1892.  Finding  himself, 
as  he  says,  unable  to  pay  his  debts,  he  dis- 
closed his  situation  to  his  wife  and  her  moth- 
er, who  lived  with  them,  and,  after  a  day  or 
two  of  consideration,  an  attorney  was  con- 
sulted. The  result  was  that  judgment  notes, 
payable  one  day  after  date,  were  executed 
by  Sweeting,  in  the  following  order:  To  his 
wife  for  about  $12,000;  to  her  mother  for 
about  $11,000;  to  Ann  Slover  for  $4,000;  to 
James  H.  Billington,  the  appellant,  for  $4,- 
200,  for  money  borrowed  some  three  years 
before.  On  the  next  day,  judgment  was  en- 
tered upon  all  these  notes  at  the  instance 
•of  Sweeting,  and  writs  of  fieri  facias  were 
issued,  and  placed  in  the  hands  of  the  sher- 
iff, so  as  to  secure  priority  in  the  order  above 
named.  Upon  these  writs  the  stock  and 
personal  goods  of  the  defendant  were  soid, 
and  the  proceeds  are  Insufficient  to  pay  all 
the  writs.  Billington  cannot  be  reached  if 
the  previous  writs  are  entitled  to  be  paid  in 
full.  He  accordingly  attacked  the  judg- 
ments of  Mrs.  Sweeting  and  her  mother, 
Mrs.  Munson,  before  the  auditor,  who  found 
that  only  $4,700  was  due  to  Mrs.  Munson, 
but  sustained  the  judgment  of  Mrs.  Sweet- 
ing for  the  amount  named  in  the  note. 
Whether  his  conclusion  upon  this  question 
is  supported  by  the  facts  found  by  the  au- 
ditor Is  the  question  now  raised. 

Mrs.  Sweeting  alleges  that  her  judgment 
•represents  two  items  of  indebtedness.  One 
is  for  money  loaned  to  her  husband  out  of 
her  separate  estate,  amounting  to  $2,400.  The 
-other  Is  for  the  sum  of  $8,650,  claimed  to  be 
the  proceeds  of  a  sale  of  150  shares  of  Amer- 
ican Chain  Company  stock.  This  stock  orig- 
inally belonged  to  the  defendant.  The  story 
told  to  establish  the  right  of  his  wife  to  this 
sum  of  money  as  its  proceeds  is  that  in  1880, 
at  the  time  of  her  marriage,  her  husband 
gave  her  this  stock;  that  a  few  months  lat- 
er she  returned  it  to  him;  that  he  sold  it  for 
the  sum  named,  and  used  the  money  for  12 
years  in  his  business,  wlthoat  accounting  on 
his  part,  or  claim  on  the  part  of  his  wife. 
A  nuin  who  is  solvent  may  make  a  valid  gift 
to  his  wife  (Hart's  Appeal,  157  Pa.  St  200, 
27  Atl.  703);  but  the  fact  of  the  gift  and 
•every  element  necessary  to  sustain  the  claim 
■of  a  married  woman  as  against  her  hus- 
band's creditors  must  be  established  by  clear 
and  satisfactory  evidence  (Wilson  v.  Silk- 
man,  97  Pa.  St.  509).  If  the  evidence  of 
Mrs.  Sweeting  and  her  mother  should  be  re- 
garded as  sufficient  to  support  a  finding  that 
the  chain  company  stock  was  given  to  Mrs. 
Sweeting,  and  returned  by  her  to  her  hus- 
band, in  1880,  and  that  he  thereby  became 
debtor  to  her  for  its  value,  what  have  we 
to  shows  its  value?  Sweeting  was  secre- 
tary of  the  chain  company,  and  had  the  cus- 
tody of  its  books  and  papers.  These  have 
all  disappeared.  Nothing  remains  of  the 
company.  Its  stock  is  without  value.  The 
■ownership  of  the  stock  by  Sweeting  In  the 
first  Instance,  the  alleged  sale  of  it  by  him, 


the  price  obtained  for  it,  depend  on  hi 
corroborated  testimony.  His  purpose  1 
fraud  the  appellant  and  others  of  his 
itors  was  so  apparent,  and  his  test! 
was  so  unsatisfactory,  that  the  auditor 
it  to  be  unworthy  of  credit;  and  he  ■ 
have  rejected  this  part  of  the  claim  bi 
what  he  characterizes  as  a  "very  forti 
circumstance  for  her,  viz.  the  fact  tin 
own  testimony  and  that  of  her  mothe: 
port  "what  is  the  crucial  part  of  the 
The  crucial  part  of  her  case  related  I 
sale  of  the  stock,  and  the  price  recelvi 
it;  and  upon  neither  of  these  subjec 
we  understand  the  report  of  the  at 
and  so  much  of  the  evidence  as  is  befo 
did  either  Mrs.  Sweeting  or  Mrs.  M 
profess  to  have  any  knowledge  wha 
If  full  credence  be  given  to  their  test! 
it  goes  no  further  than  to  establish  th 
that  a  paper  purporting  to  be  stock  < 
American  Chain  Company  was  giv< 
Sweeting  to  his  wife  at  or  soon  after 
marriage,  and  that  it  was  returned  t 
on  their  return  from  their  bridal  tout 
far  as  the  testimony  shows,  if  that  of  S 
ing  be  left  out,  be  may  have  the  stc 
stock  it  was,  at  this  time.  He  may 
nave  received  one  farthing  from  It,  oi 
able  at  any  time  since  Its  return  to  t 
dispose  of  it  at  any  price.  We  canm 
how,  upon  the  auditor's  view  of  the 
and  of  the  unreliable  character  of  the 
mony  of  Sweeting,  we  can  do  otherwis* 
hold  that  he  was  mistaken  In  his  view 
effect  of  the  testimony  of  Mrs.  Sweetin 
her  mother,  and  in  his  conclusion  that 
testimony  corroborated  that  of  the  d 
ant  upon  any  (question  relating  to  the  t 
the  stock  or  the  price  obtained  for  it. 
case  of  Mrs.  Sweeting,  as  the  audltoi 
said,  is  surrounded  by  "circumstanc 
suspicion";  and  the  evidence  relied 
show  the  sale  of  stock  In  a  compa 
which  no  trace  remains,  for  nearly  $9,' 
cash,  and  its  receipt  and  retention  by  t 
fendant,  falls  far  below  the  standard  I 
ed  by  Wilson  v.  Si lkm an,  supra,  and  1 
bury  v.  Davidson,  112  Fa.  tit  380,  4  A 
The  bona  fides  of  the  claim  for  $2,40* 
not  seem  to  be  questioned.  The  jud 
may  stand  for  that  sum,  under  the  a 
ity  of  Gicker  v.  Martin,  50  Pa.  St  13: 
for  that  sum  only  it  is  entitled  to  parti 
in  the  fund.  The  report  is  now  modif 
reducing  the  sum  allowed  on  the  writ 
vor  of  Mrs.  Sweeting  to  $2,400,  and  ti 
ord  is  remitted,  that  the  court  may 
the  decree  of  distribution  accordingly. 


WENNER  v.  CITY  OF  WILLIAMSI 

(Supreme  Court  of  Pennsylvania.     Ja 

1890.) 

Licfksk  Ordinance — Validitt. 

Act  May  23,  1889,  art.  5,  g  3.  cl. 

thorizing  a  city  to  levy  and  collect  a  licet, 
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loos  mercantile  occupations,  empowers 
to  classify  any  of  those  occupations,  for 
pose  of  the  imposition  of  license  taxes, 
lg  to  annual  sales. 

il  from  court  of  common  pleas,  Ly- 
county;  John  J.  Metzger,  Judge, 
a  by  the  city  of  Williamsport  against 
enner  to  recover  $20,  the  amount  of  a 
tax  levied  and  assessed  under  a  city 
ce.  From  a  judgment  for  plaintiff, 
int  appeals.  Affirmed, 
pinion  and  decree  of  the  court  below 
i  follows: 

lis  case  we  find  the  following  facts: 
?hat  the  city  of  Williamsport,  in  the 
of  Lycoming,  was  duly  incorporated 
:y  by  the  act  of  the  general  assembly 
lsylvania,  approved  January  15,  1860, 
appear  by  reference  to  P.  L.  1866,  p. 

?hat  the  said  city  of  Williamsport,  by 
ordinance,  on  the  3d  day  of  January, 
ily  accepted  the  provisions  of  the  act 
sral  assembly  of  Pennsylvania,  ap- 
May  23,  1874,  commonly  known  as 
allace  Law,'  and  thereby  became  a 
the  third  class. 

'hat  under  the  provisions  of  the  act 
mbly  approved  May  23,  1889  (P.  L. 

said  city  of  Williamsport  Is  now  a 
the  third  class. 

:hat  on  the  3d  day  of  April,  1893,  an 
ce  was  passed  by  select  and  common 
i,  and  approved  by  the  mayor  of  said 
Williamsport,  entitled  'An  ordinance 
ig  tot  the  levy  and  collection  of  an 
license  tax  on  auctioneers,  eontract- 
ivkere,  peddlers,  produce  or  merohan- 
nders,  bankers,  merchants,  butchers, 

and  pool  tables,  drays,  hacks,  car- 
omnibuses,  carts,  wagons  and  other 
i  used  in  the  city  for  hire  or  pay; 

dealers,  street  railway  cars,  livery 
keepers,  real  estate  agents,  insurance 
ies,  telephone,  water,  steam  heating, 

Illuminating  and  gas  companies.  Al- 
lying for  the  assessment,  reassessment, 
an    and    exoneration   of   said    license 

Also  fixing  or  prescribing  penalties 
latkm  of  any  of  the  provisions  of  this 
ce,'— which  ordinance  is  published  in 

pamphlet  entitled  'Mayor's  Message, 
ler*s  Report,  and  Reports  of  Depart- 
of  the  City  of  Williamsport,  Pa.,  for 
ar  1892;  Also  Certified  Ordinances,' 
ng  on  page  47,  and  the  portions  thereof 
!  material  In  this  case  read  as  follows:  | 
Ikm  1.  Be  it  ordained  by  the  select 
nmon  councils  of  the  city  of  WllHamB- 
hat  any  person,  firm  or  corporation, 
er  mentioned,  doing  business  in  the 

Williamsport,  shall,  before  the  first 
May  annually,  apply  to  the  city  treas- 
»r  license  for  the  period  of  one  year; 
;  city  treasurer  shall  issue  said  license 
ippltcant,  upon  payment  of  the  amount 
y  this  ordinance:  Provided,  that  any 
may  be  Issued  for  the  remaining  part 
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of  a  year  upon  payment  of  the  pro  rata  of 
such  license  tax;  no  license,  however,  to  be 
issued  for  a  less  time  than  three  months. 
'  "  'Sec.  2.  The  annual  license  tax  to  be  paid 
In  advance  to  the  city  treasurer  shall  be  as 
follows:  Clause  1.  Every  auctioneer  shall 
pay  an  annual  license  tax  of  twenty-five  dol- 
lars ($25.00.)  •  •  *  Clause  2.  Every  hawk- 
er or  peddler,  except  disabled  soldiers,  shall 
pay  twenty-five  dollars  ($25.00.)'  [From  this 
clause  to  clause  18  certain  kinds  of  business 
continue  to  be  enumerated,  on  which  a  fixed 
Bum  is  assessed.]  Clause  18  is  as  follows: 
'Merchants  of  all  kinds,  druggists,  grocers, 
confectioners,  butchers,  saddle  and  harness 
dealers,  book-sellers,  stationers,  jewelers,  and 
furniture  dealers,  produce  or  merchandise 
venders,  persons  selling  or  leasing  goods  up- 
on installment,  shall  be,  and  they  are  hereby 
classified  and  required  to  pay  annually  to  the 
city  treasurer  for  the  use  of  the  city,  for  their 
respective  licenses  as  follows:  Those  whose 
annual  sales  do  not  exceed  one  thousand  dol- 
lars shall  constitute  the  first  class  and  shall 
pay  one  dollar  ($1.00).  Those  whose  sales 
are  over  $1,000  and  do  not  exceed  $5,000, 
shall  constitute  the  second  class  and  shall 
pay  five  dollars  ($5.00).  Those  whose  sales 
are  over  $5,000  and  do  not  exceed  $10,000, 
shall  constitute  the  third  class  and  shall  pay 
ten  dollars  ($10.00).  Those  whose  sales  are 
over  $10,000  and  do  not  exceed  $20,000,  shall 
constitute  the  fourth  class  and  shall  pay 
twenty  dollars  ($20.00).  Those  whose  sales 
are  over  $20,000  and  do  not  exceed  $30,000, 
shall  constitute  the  fifth  class  and  shall  pay 
thirty  dollars  ($30.00).  Those  whose  sales 
are  over  $30,000  and  do  not  exceed  $40,000, 
shall  constitute  the  sixth  class  and  shall  pay 
forty  dollars  ($40.00).  Those  whose  sales  are 
over  $40,000  and  do  not  exceed  $50,000,  shall 
constitute  the  seventh  class  and  shall  pay  fifty 
dollars  ($50.00).  Those  whole  sales  are  over 
$50,000  and  do  not  exceed  $75,000,  shall  con- 
stitute the  eighth  class  and  shall  pay  seven- 
ty-five dollars  ($75.00).  Those  whose  sales 
exceed  $75,000  shall  constitute  the  ninth  class, 
and  shall  pay  one  hundred  dollars  ($100.00). 

"  'Sec.  3.  That  for  the  purpose  of  ascertain- 
ing to  what  class  any  person  liable  to  pay  a 
license  tax  under  the  provisions  of  this  or- 
dinance may  belong,  the  assessment  and 
classification  shall  be  made  by  the  city  as- 
sessors between  the  first  and  fifteenth  day  of 
April  of  each  year,  in  compliance  with  the 
terms  of  this  ordinance:  Provided,  that  should 
the  city  assessors  neglect  to  assess  any  per- 
son or  persons  following  any  business  named 
In  this  ordinance,  the  city  treasurer  shall  add 
their  names  to  the  proper  class,  and  collect 
the:  amount  thereof  as  in  other  eases.' 

"  'Sec.  5.  It  shall  be  the  duty  of  the  city 
treasurer  to  notify  all  persons  subject  to  the 
payment  of  license  taxes  as  provided  by  this 
ordinance,  on  or  before  the  first  day  of  May 
in  each  year,  when  said  license  Is  payable 
and  the  amount  due  from  them;  and  If  the 
same  is  not  paid  within  three  months,  he 
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shall  place  the  same  In  the  hands  of  a  collect- 
or, to  be  by  him  appointed,  for  collection, 
who  shall  give  bonds  In  the  amount  of  the 
same,  with  sureties  to  be  approved  by  coun- 
cils. Said  collector  shall  Immediately  pro- 
ceed to  collect  the  same,  and  shall  make  re- 
turn and  pay  over  to  the  city  treasurer  all 
amounts  collected  by  him  within  thirty  days 
from  the  time  the  same  shall  be  placed  In  bis 
hands,  and  shall  receive  for  his  compensation 
five  per  cent,  of  the  amount  thus  collected. 
All  licenses  uncollected  by  said  collector, 
after  the  expiration  of  said  thirty  days,  shall 
be  Immediately  turned  over  by  him  to  the 
city  solicitor  for  collection,  who  shall  imme- 
diately proceed  to  collect  the  same.  The 
city  treasurer  shall  enter  upon  the  city  li- 
cense register  the  date  of  giving  the  notice 
required  by  this  section  and  the  manner  of 
the  same. 

"  'Sec.,  6.  Any  person  or  persons  refusing 
or  neglecting  to  apply  for  license  and  pay 
the  tax  required  by  this  ordinance,  shall  be 
compelled  by  legal  process  to  pay  the  same, 
with  Interest  and  costs,  and  be  subject  to 
the  payment  of  a  penalty  of  not  less  than 
ten  dollars  ($10.00),  nor  more  than  one  hun- 
dred dollars  ($100.00),  to  be  recovered  as  pro- 
vided by  law.' 

"  'Sec.  8.  Any  person  or  persons  who  shall 
hare  been  assessed  with  a  license  tax,  under 
this  ordinance,  and  claim  that  they  are  not 
liable  for  the  payment  of  the  same,  or  that 
the  amount  with  which  they  have  been  as- 
sessed Is  incorrect,  can  make  an  affidavit 
setting  forth  the  facts  of  the  case  before  the 
city  controller,  which  affidavit  shall  be  tiled 
with  the  city  treasurer,  who  shall  report  the 
same  to  the  councils  before  he  places  the 
claims  In  the  hands  of  a  collector  for  collec- 
tion, whereupon  councils  shall  consider  the 
same,  and  if  they  shall  decide  that  the  par- 
ty assessed  is  not  liable,  or  that  the  assess- 
ment Is  not  correct,  they  shall  direct  the  city 
treasurer  to  strike  the  name  of  such  person 
or  persons  from  the  city  license  register  or 
correct  the  assessment,  as  the  case  may  re- 
quire: Provided,  such  affidavit  is  filed  with 
the  treasurer  within  fifteen  days  after  the 
receipt  of  the  notice  of  the  tax.' 

"(.">)  That  John  Wenner,  the  defendant  in 
this  case,  is  a  grocer,  and  was  engaged  In 
the  business  of  keeping  a  grocery  store  in  the 
city  of  Williamsport  In  and  during  the  year 
18!)3,  and  was  assessed,  in  pursuance  of  said 
ordinance,  in  said  year,  with  the  sum  of 
twenty  dollars  ($20.00),  as  a  grocer,  belong- 
ing to  the  class  designated  In  said  ordinance 
as  the  fourth  class. 

"(6)  That  the  city  treasurer  of  the  city  of 
Williamsport  duly  notified  the  said  John 
Wenner,  on  or  before  the  1st  day  of  May, 
1893,  of  said  assessment  and  the  amount  due 
from  him  as  required  by  section  5  of  sold  or- 
dinance. That  the  said  John  Wenner  did  not 
pay  the  same  within  the  time  prescribed  by 
said  ordinance  and  the  same  was  placed  in 
the  hands  of  a  collector,  who,  not  having  col- 


lected same  after  the  expiration  of  3< 
turned  the  same  over  to  the  city  w 
who  instituted  legal  proceedings  to  > 
the  payment  of  the  same. 

"(7)  That  the  city  treasurer  enterei 
the  city  license  register  the  date  of  t 
Ing  of  the  notice  required  by  said  se 
of  said  ordinance,  and  the  manner 
same. 

"(8)  That  the  city  of  Williamsport 
part  complied  with  all  the  requisite! 
complied  with  on  its  part  by  virtue 
ordinance,  and  that  the  said  defends 
not  paid  the  said  license  tax. 

"The  ordinance  referred  to,  by  vii 
which  the  assessment  in  this  case  wac 
is  claimed  by  the  plaintiff  to  have  bee 
ed  in  pursuance  of  clause  4  of  section 
5,  of  the  act  of  1889  (P.  L.  p.  287), 
reads  as  follows:  To  levy  and  coll 
general  revenue  purposes  a  license  1 
exceeding  one  hundred  dollars  ($100.0( 
annually  on  all  auctioneers,  conti 
druggists,  hawkers,  peddlers,  prod 
merchandise  venders,  bankers,  brokers 
brokers,  merchants  of  all  kinds,  perso 
lng  or  leasing  goods  upon  lnstallmei 
cers,  confectioners,  butchers,  resta 
bowling  alleys,  billiard  tables,  and 
gaming  tables,  drays,  hacks,  carriages 
buses,  carts,  wagons,  street  railway  « 
other  vehicles  used  in  the  city  for 
pay;  lumber  dealers,  including  com) 
men,  and  all  persons  who  make  a  busi 
buying  lumber  at  wholesale  or  retail. 
ture  dealers,  saddle  or  harness  deale 
tloners,  Jewelers,  livery  or  boarding 
keepers,  real  estate  agents,  agents 
life  or  other  insurance  companies, 
house  companies,  express  companies  c 
cies,  telegraph,  telephone,  steam  heatii 
natural  gas,  water,  electric  light  or 
companies  or  agencies,  or  individus 
nishing  communication,  light,  heat  oi 
by  any  of  the  means  enumerated,  and 
ulate  the  collection  of  the  same.'  Tt 
er  of  the  city  council  to  levy  and  o 
license  tax  from  the  defendant  is  not 
ed,  but  It  Is  alleged  on  the  part  of 
fendant  that  the  ordinance  in  pursu 
which  the  assessment  in  controvert 
made  is  illegal  and  Invalid,  by  reason 
classification  made  therein.  It  is  t 
contended,  that  councils  of  cities  or 
pal  authorities  possess  no  powers 
those  which  are  expressly  given  tl 
law,  or  those  which  are  necessarily 
from  their  charters  or  from  some 
'Counties,  cities,  and  towns  are  mi 
corporations,  created  by  the  authority 
legislature,  and  they  derive  all  their 
from  the  source  of  th^lr  creation, 
where  the  constitution  of  the  state 
wise  provides.  They  have  no  inhere! 
diction  to  make  laws  or  adopt  goven 
regulations,  nor  can  they  exercise  an 
power  in  that  regard  than  such  as 
pressly  or  impliedly  derived  from  the 


Digitized  by  CjOOQlC 


>a.) 


WENNER  v.  CITY  OF  WILLIAMSPORT. 


647 


ere  or  other  statutes  of  the  state.'  Laramie 
Jo.  v.  Albany  Co.,  92  U.  S.  307.  The  power 
i  the  legislature  to  delegate  to  a  munlcipall- 
y  its  power  to  tax  and  its  power  to  classify 
i  not  disputed  by  the  counsel,  but  it  Is  con- 
ended  that  no  such  power  is  delegated  by 
be  act  of  1889.  It  is  argued  that  the  clause 
f  the  act  of  1889  upon  which  the  city  relies 
i  this  case  had  been  given  a  different  con- 
traction by  our  supreme  court  than  that 
rhlch  was  placed  upon  a  similar  clause  in 
le  act  of  1874;  and  the  case  of  Oil  City  v. 
'il  City  Trust  Co.,  151  Pa.  St.  454,  25  AtL 
U,  is  cited  to  sustain  this  position.    After 

careful  examination  of  this  subject,  I 
?ree  with  the  learned  counsel  that  a  differ- 
it  construction  has  been  given  to  this  clause 
i  the  act  of  1889  by  our  supreme  court  from 
at  put  upon  a  similar  clause  in  the  act  of 
174.  It  is  settled  that  a  license  tax  empow- 
cd  to  be  levied  and  collected  by  virtue  of 
te  act  of  1S89  is  a  tax  in  a  general  sense, 
id  is  not  levied  under  the  police  power  of 
*  city.  From  this  it  is  argued  that  the  de- 
mons heretofore  delivered  by  the  court,  sus- 
Inlng  the  classification  of  subjects  similar 

those  in  controversy,  have  no  application; 
nt,  under  the  act  of  1874,  the  license  tax 
is  an  exercise  of  the  police  power  of  the 
:y.  It  is  true  there  Is  quite  a  difference 
tween  the  power  of  taxation  and  the  exer- 
se  of  the  police  power.  Burrows,  in  his 
>rk  on  Taxation  (page  390,  §  122),  speaking 
license  fees  or  taxes  levied  under  the  po- 
e  power,  says:  The  provisions  for  equal!  - 
and  uniformity  do  not  apply  to  this  spe- 
•s  of  tax,  but,  should  they  be  held  to  apply, 
;  only  effect  should  be  that  each  class  of 
rsuits  should  be  taxed  alike.'  Where,  how- 
?r,  a  license  tax  is  a  tax  in  a  general  sense, 
.'re  must  be,  under  the  provisions  of  our 
istltution,  'uniformity  upon  the  same  class 
subjects  within  the  territorial  limits  of  the 
thority  levying  the  tax,  and  they  must  be 
led  and  collected  under  general  laws.' 
;tlon  1,  art  9,  of  the  constitution  of  the 
te   of   Pennsylvania.    This,   however,  In 

judgment,  does  not  destroy  the  effect  of 

reasoning  In  the  cases  heretofore  decided. 
}  court,  in  the  case  of  City  of  Allentown  v. 
>ss,  132  Pa.  St.  322, 19  Atl.  269,  in  passing 
>n  the  question  of  the  right  to  classify  by 
inance  In  pursuance  of  the  act  of  1874, 
ms  to  nave  bad  in  view  the  question  of 
fortuity  of  such  assessment  He  says  in 
opinion:  'it  is  argued  here  that  the  grad- 
of  the  license  tax  according  to  the  amount 
mnual  gross  sales  is  illegal,  because  it  is 

uniform;  athat  all  liquor  sellers  should 
required  to  pay  the  same  amount;  and 
t.  by  making  the  amount  of  their  sales  the 
la,  it  is,  in  effect  an  income  tax.    But 

is  not  the  taxing  of  the  person  of  the 
or  seller,  but  of  his  property,  estimated 
the  volume  of  the  annual  sales.  A  tax 
his  character,  graded  In  the  same  way, 
state  purposes,  has  been  levied  and  col- 
»d  for  many  years.    »    •    •    Being  taxa- 


tion of  a  thing  and  not  of  a  person,  the  classi- 
fication makes  uniformity  the  same  as  in  the 
case  of  money  at  interest  and  real  estate. 
The  man  who  has  $2,000  at  interest  pays 
twice  as  much  as  he  who  has  but  $1,000,' 
etc.  The  same  may  be  said  of  the  case  of 
Hadtner  v.  City  of  Wllllamsport,  15  Wkly. 
Notes  Cas.  138,  in  which  the  learned  court 
held  that  under  article  9, 1 1,  of  the  constitu- 
tion of  Pennsylvania,  taxes  need  not  be  uni- 
form upon  all  subjects  within  the  territorial 
limits,  but  only  upon  the  same  class  of  sub- 
jects. An  ordinance,  therefore,  which  im- 
poses license  taxes  varying  in  amounts  upon 
different  kinds  of  Industries  is  not  void  be- 
cause of  want  of  uniformity. 

"We  can  really  see  no  materiality  in  the 
controversy  whether  this  license  tax  is  a  tax 
in  a  general  sense,  or  is  under  the  police 
powers,  because,  after  all,  if  the  authority 
claimed  by  the  plaintiff  here  is  conferred  by 
the  act  of  1889,  then  it  matters  little  whether 
you  call  it  a  tax  or  a  license.  That  the  leg- 
islature itself  may  classify  the  subjects  of 
taxation  does  not  admit  of  any  doubt,  and 
;  if  this  be  so,  does  not  the  legislature,  when 
it  confers  the  power  of  taxation  of  certain 
subjects  to  a  municipality,  thereby  confer  all 
the  power  which  it  itself  has  over  the  sub- 
ject? And  if  It  has  the  right  to  classify, 
why  should  not  the  municipality  have  the 
same  right?  The  power  of  classification  is 
inherent  in  the  power  of  taxation,  and,  in 
my  judgment  the  only  limitation  upon  this 
power  is  that  sueh  classification  be  made  in 
such  manner  as  to  produce  as  great  uniform- 
ity and  equality  of  taxation  as  possible.  By 
the  act  of  1889  the  legislature  vested  in 
councils  the  discretion  to  tax  the  subjects 
named  in  the  act  In  any  amount  not  exceed- 
ing $100.  Is  it  not  clearly  Implied  that  in 
the  exercise  of  this  discretion,  they  would 
have  the  right  to  classify  any  or  all  the  sub- 
jects of  taxation  named  according  to  the 
amount  of  their  gross  sales?  I  will  go  fur- 
ther, and  affirm  that  In  my  Judgment,  if  the 
subjects  named  were  taxed  without  regard 
to  the  amount  of  their  sales,  it  would  be 
most  unjust  and  Inequitable,  and  such  as- 
sessment could  not  produce  uniformity.  The 
very  fact  that  it  is  not  a  license,  but  a  tax, 
makes  it  necessary  that  the  municipal  au- 
thorities should  have  the  discretion  to  clas- 
sify the  subjects  and  graduate  the  assess- 
ment on  some  basis,  particularly  as  regards 
some  of  the  subjects  named  in  the  act,  in 
order  to  produce  uniformity  and  equality. 
If  it  were  a  license  merely,  then  it  might  be 
proper  that  every  man  should  pay  alike  for 
the  privilege  of  doing  a  certain  business,  but 
to  levy  a  tax  upon  the  same  principle  is  to 
say  that  a  dealer  whose  sales  amount  to  but 
$2,000  or  $3,000  a  year  shall  pay  the  same 
tax  as  he  whose  sales  amount  to  $200,000. 
The  inequnlity  of  such  a  mode  of  assessment 
Is  so  apparent  that  it  needs  no  argument  to 
prove  it  The  case  of  Banger's  Appeal,  109 
Pa.  St  79,  is  not  at  all  in  conflict  with  this 
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position.  That  was  an  attempt  to  classify 
the  same  occupation  according  to  the  earn- 
ings of  Individuals.  If  was  very  properly 
ruled  that  such  a  tax  would  be  an  Income 
tax,  measured  by  the  amount  of  the  earn- 
ings of  the  party;  but  even  in  that  case  the 
right  to  classify  the  tax  upon  property  Is, 
at  least  impliedly,  recognized.  The  tax  In 
controversy  is  clearly  not  an  Income  tax  In 
any  sense,  but  it  is  a  tax  of  the  defendant's 
property,  estimated  by  the  volume  of  his 
annual  sales.  I  might  add  that,  to  my 
mind,  it  is  evident  that  the  power  to  classify 
is  delegated  by  the  clause  of  the  act  of  1889 
in  controversy,  from  the  fact  that  the  leglu- 
lature,  in  conferring  the  power  to  Impose  a 
license  tax,  did  not  regulate  the  levy  and 
collection  thereof,  but  left  the  mode  of  as- 
sessment and  manner  of  collection  to  the 
discretion  of  the  municipality,  fixing  only 
the  maximum  which  could  be  levied  on  any 
one  subject  We  have  no  doubt,  therefore, 
of  the  power  of  the  municipal  authorities  to 
classify  the  subjects  of  taxation  as  in  this 
case,  and  unless  the  classification  adopted 
is  manifestly  unjust  and  unreasonable,  it  is 
not  the  province  of  the  court  to  say  that 
they  might  have  adopted  a  more  equitable 
mode  of  assessing  taxes.  'The  power  to  im- 
pose taxes,  the  selection  of  subjects  for  clas- 
sification and  the  method  of  collection  are 
purely  legislative  matters.'  Com.  v.  Dela- 
ware Div.  Canal  Co.,  123  Pa.  St.  620,  16  Atl. 
f>84;  Com.  v.  Germania  Brewing  Co.,  145 
Pa.  St.  87,  22  Atl.  240;  Com.  v.  National  Oil 
Co.,  157  Pa.  St  523,  27  Atl.  374.  But  In 
view  of  the  fact  that  the  classification  pro- 
vided for  by  the  ordinance  in  controversy  so 
closely  follows  that  adopted  by  the  state  her- 
self in  the  act  of  May  15,  1841,  and  which 
has  been  in  force  ever  since,  now  can  we 
say  that  the  classification  In  this  case  is  un- 
reasonable and  Inequitable?  There  is,  of 
course,  no  such  thing  as  a  perfect  uniformity 
and  equality  in  taxation.  All  that  can  be 
claimed  is  that  it  should  approximate  uni- 
formity and  equality  as  nearly  as  possible. 
But  it  is  sufficient  that  the  municipality  bad 
the  power  to  classify  as  they  did  in  this 
case,  and  that  there  is  nothing  in  the  ordi- 
nance Itself  or  in  any  evidence  in  this  case 
to  indicate  that  there  was  any  abuse  of  their 
discretionary  power.  But  it  is  further  urged 
by  counsel  in  this  case  that,  if  they  bad 
the  right  to  classify  and  did  classify  some  of 
the  subjects  named  in  the  act,  they  were 
bound  to  classify  all  subjects  named  therein. 
We  can  see  nothing  in  this  position.  As  all 
subjects  of  taxation  cannot  be  classified  by 
the  same  standard,  so  there  are  subjects 
which  do  not  admit  of  classification  at  all. 
Classification  depends,  not  only  upon  the 
physical  nature  or  position  of  the  subjects 
selected,  but  upon  a  variety  of  considera- 
tions. It  may  be  wholly  impracticable  to 
classify  certain  subjects,  and  to  attempt  to 
do  so  might  destroy  uniformity  of  taxation 
instead  of  producing  It,  and  the  municipal 


authorities  ought  not  to  attempt  sue 
fication  in  such  cases,  or  even  when 
suit  would  be  doubtful.  They  mi 
else  a  sound  discretion  on  this  subj 
where  they  do  so  courts  will  not  atl 
interfere  with  their  action.  Because 
pal  authorities  cannot  classify  all 
of  taxation,  it  does  not  follow  that  t 
not  classify  any.  But  we  cannot  ; 
the  defendant  in  this  case,  whose 
constitutes  one  subject  of  taxation,  < 
plain  because  some  other  subject  of 
is  not  graded  or  classified  in  the  sai 
ner  that  his  business  is.  He  can  < 
not  complain  that  this  is  a  violatloi 
provision  of  the  constitution,  bec« 
constitution  only  requires  that  the  t 
the  same  class  of  subjects  be  unlfor 
legislature  Itself,  In  this  case,  has  n 
classification  of  subjects,  and  the  d> 
belongs  to  a  different  class  from 
which  the  auctioneer  or  the  peddler 
Some  other  mere  technical  questi 
raised  by  the  bill  of  particulars  file* 
defendant  In  this  case,  which  have 
commented  upon  by  counsel  In  tb< 
meat,  and  which,  I  think,  are  not 
consequence  in  this  case,  and  then 
will  not  take  up  the  time  to  discuss  i 
"No  points  of  findings  of  facts  w 
mitted  to  the  court  by  either  party,  t 
sel  on  both  sides  have  submitted 
points  in  which  the  court  is  requeste 
certain  conclusions  of  law,  which  I 
as  follows:  The  points  of  the  plaii 
ing  nine  in  number,  are  affirmed.  'J 
second,  and  third  points  of  defendan 
sel  are  affirmed,  and  the  fourth,  flft 
and  seventh  points  are  refused.  Tb 
now,  to  wit,  July  14,  1883,  It  is  orde 
judgment  be  entered  in  favor  of  the 
in  this  case  In  the  sum  of  $20,  subj 
ertheless,  to  exceptions  which  may 
thereto,  as  provided  by  act  of  assec 
the  agreement  of  counsel  in  this  case 


J.  A.  Beeber,  for  appellant 
er,  City  Sol.,  for  appellee. 


W.  I 


PER  CURIAM.  This  salt  was  br 
recover  the  amount  of  a  license  or 
tax  assessed  by  the  city  of  Will 
against  the  defendant,  a  merchat 
business  therein.  By  consent  of  pa 
right  of  trial  by  Jury  was  waived, 
decision  of  the  case  was  submlttei 
court  In  a  painstaking  and  exhaust 
ion,  the  learned  president  of  the 
pleas  has  clearly  presented  Jils  fin 
fact  and  conclusions  of  law  draw 
from.  A  careful  examination  of  th 
has  failed  to  convince  us  that  ther 
error  in  the  judgment,  or  in  the  pro 
leading  up  thereto.  We  find  nothii 
in  that  would  justify  us  in  sustainin 
the  assignments  of  error,  nor  do  \ 
that  either  of  them  requires  dlscusi 
have  held  that  the  ordinance  unde 
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he  tax  in  controversy  was  assessed  Is  ax 
inwarranted  exercise  of  the  taxing  powei 
onferred  by  the  act  of  May  28,  1888,  would 
svc  been  error.    Judgment  affirmed. 


KURTZ  v.  HOKE  et  aL 
(Supreme  Court  of  Pennsylvania.     Jan.  6, 

1896.) 

Right  or  Wat— Prescription— Character  or 

Uses. 

1.  In  order  to  obtain  a  prescriptive  right 
f  way,  while  the  use  must  be  of  substantially 
be  same  road  all  the  time,  the  fact  that  the 
rack,  by  reason  of  washing  or  other  causes,  by 
onseut  of  the  users  of  It,  changes  a  few  feet, 
ametimes  to  one  side  of  the  space  appropriated, 
nd  sometimes  to  the  other,  does  not  destroy  the 
ight. 

2.  Where  the  record  shows  the  written 
oint  put  to  the  court  by  the  defendant,  and  an 
ffirmance  thereof,  made  part  of  the  record,  as 
rorided  by  Act  March  24,  1877,  this  must 
revail  over  a  showing  made  by  the  reporter's 
otes  and  a  statement  of  the  court  on  a  motion 
»  a  new  trial  to  the  effect  that  the  point  was 
at  read  to  the  jury. 

3.  Act  April  25,  1850.  provides  that  no 
,(tht  of  way  shall  be  acquired  by  a  user  when 
jcd  way  passes  through  uninclosed  woodland. 
eld.  that  it  was  error  to  instruct  that,  if  a 
reater  or  large  part  of  the  way  passed  through 
rable  land,  the  prescriptive  right  over  that 
m  drew  with  it  the  right  of  way  through  the 
oodland,  inclosed  or  uninclosed. 

Appeal  from  court  of  common  pleas,  Leb- 
lon  county;  F.  B.  Meily,  Judge. 
Action    by    Henry    Kurtz    against    Adam 
oke  and  Henry  Hoke.    From  a  Judgment 
>r  defendants,  plaintiff  appeals.    Reversed. 

Luther  F.  Houck,  for  appellant* 

DEAN,  J.  The  plaintiff  is  the  owner  of  a 
act  of  land  lying  between  the  Lancaster 
ad  and  Cornwall  pike.  There  are  about 
I  acres  In  the  tract  When  he  entered  Into 
jssesslon  of  his  land,  in  1855,  only  3  to  5 
Tes  were  then  cleared,  the  remainder  being 
oodland.  A  lane,  connecting  with  the  Lan- 
ister  road  on  the  northwest,  extended  for 
)out  100  yards  through  the  improved  part 
a  southeasterly  direction,  and  then  over 
e  woodland  of  plaintiff,  Bleisteln,  and 
nith,  to  a  connection  with  the  Cornwall 
ke.  The  testimony  showed  that  the  road- 
Hi  through  the  woodland  had  not  been  per- 
anent,  but  changed  as  the  land  was  cleared, 
*ping,  however,  all  the  time  in  the  woods, 
enry  Hoke,  one  of  defendants,  the  other  be- 
te his  son.  was,  the  owner  of  a  small  tract 
(Joining  this  woodland,  and  of  which  he 
ent  into  possession  in  1861.  His  Ingress 
id  egress  were  over  this  road,  through  the 
oodland  and  lane,  and  such  had  been  the 
ise  as  to  other  occupants  who  preceded 
m;  the  whole  period  of  the  use  of  the  road 
tvering  about  75  years,— that  is,  of  a  road 
inning  in  that  general  direction,  but  the  evi- 
nce seemed  to  -show  the  roadbed  had  chan- 
■d  to  conform  to  the  clearing  of  the  land, 
bere  was  also  some  evidence,  on  part  of 


plaintiff,  that  In  1882  there  had  been  an 
agreement  between  Bleisteln,  plaintiff's  pred- 
cessor  In  title  to  part  of  the  land,  and  de- 
fendant by  which  the  latter  was  granted 
voluntarily  by  Bleisteln  the  right  to  use  a 
lane  running  through  the  land,— defendant  to 
pay  25  cents  a  year  for  such  use,  keep  the 
lane  free  from  briers,  and  maintain  gates. 
This  agreement  defendant  denied.  Plaintiff, 
alleging  defendant  neglected  to  perform  his 
agreement  closed  the  lane  by  a  fence,  which 
defendant  cut  down,  and  thereupon  plaintiff 
brought  suit  for  damages.  There  was  a 
Judgment  for  defendant  and  plaintiff  ap- 
peals. 

The  court  instructed  the  Jury:  (1)  That  if 
such  agreement  had  been  made,  and  defend- 
ant had  failed  in  performance  on  his  part 
plaintiff  was  entitled  to  recover.  (2)  That  if, 
prior  to  the  act  of  1850,  which  declared  no 
prescriptive  right  to  a  road  through  unin- 
closed woodland  should  thereafter  be  ac- 
quired, defendant  had  by  prescription  ac- 
quired an  easement  to  the  road  through  the 
woodland,  and  there  was  no  abandonment 
after  the  act  of  1850,  the  plaintiff  could  not 
recover.  (3)  That  immaterial  changes  in  the 
roadbed  would  not  Interrupt  the  continuity 
of  the  use,  if  it  substantially  remained  the 
same  road;  that  imperceptible  changes, 
caused  by  washing  of  rains  and  time,  if  the 
Identity  of  the  road  remained,  would  not 
affect  the  acquisition  of  the  prescriptive 
right  (4)  That  If  defendant  had  surrendered 
a  prescriptive  right  of  way  over  the  old  road, 
in  consideration  of  a  right  of  way  through 
the  lane,  then  plaintiff  could  not  recover. 

There  was  evidence  bearing  on  each  of 
these  points,  somewhat  conflicting,  but  still 
evidence  for  the  consideration  of  the  jury, 
and  we  fail  to  see  any  error  In  the  submis- 
sion. It  is  true,  as  argued  by  appellant,  that 
if  the  way  once  used  had  been  abandoned  or 
shifted,  or  if  it  was  rambling,  sometimes 
along  one  line,  and  sometimes  along  another, 
as  Is  held  in  Brake  v.  Crlder,  107  Pa.  St. 
212,  and  Arnold  v.  Cornman,  50  Pa.  St  361, 
no  prescriptive  right  was  acquired;  but  the 
evidence  warranted  the  Instruction,  and  tbe 
court  kept  within  the  line  laid  down  by 
these  authorities,  when  it  said  to  the  jury: 
"You  must  be  satisfied  that  such  a  right  ex- 
ists,—did  exist  for  21  years  prior  to  tbe  act 
of  1850,  continuously  and  uninterruptedly,— 
and,  further,  you  must  be  satisfied,  that  It 
was  substantially  the  same  road  from  one 
end  to  the  other;  that  is,  you  cannot  estab- 
lish a  road  with  a  variance  of  10  or  20 
feet,  or  running  anywhere  over  the  timber 
land.  It  must  be  substantially  the  same 
road."  We  see  no  error  in  this  Instruction 
under  the  cases  cited.  The  wagon  track  on 
all  roads,  to  some  extent,  changes  by  time. 
In  public  roads,  tbe  33  feet  generally  appro- 
priated Is  within  the  public  right  of  use.  The 
track,  by  reaBon  of  washing  or  other  causes, 
by  consent  of  the  traveling  public  who  use 
it  changes  s  few  feet  sometimes  to  one 


Digitized  by  VjOOQlC 


550 


ATLANTIC  REPORTER,  Vol.  33. 


side  of  tbe  33  feet,  and  sometimes  to  the  oth- 
er, but  the  road  remains  substantially  the 
same.  Such  a  change  in  a  roadbed  acquir- 
ed by  prescription  would  not  destroy  the 
right. 

But  the  affirmance  of  defendants'  fourth 
point,  apparently,  was  manifest  error.  The 
Bet  of  25th  April,  1800,  declares:  "That  no 
right  of  way  shall  hereafter  be  acquired  by 
user,  when  such  way  passes  through  unin- 
closed woodland;  but  on  clearing  such  wood- 
land, the  owner  thereof  shall  be  at  liberty  to 
inclose  the  same,  as  if  no  such  way  bad  been 
used  through  the  same  before  such  clearing 
or  indosure."  There  wbb  evidence  that  the 
way  through  the  wood  had  been  used  for 
-1  years  after  1850.  As  to  its  use  before  that 
time,  it  was,  on  account  of  fading  recollec- 
tion of  witnesses,  less  clear.  After  1850,  no 
prescriptive  right  could  be  established  by 
more  user  through  uninclosed  woodland;  but 
:it  one  end  the  way  was  by,  and  had  always 
Uecn  by,  a  short  lane  through  Improved  land. 
Therefore  defendant  put  this  point  to  the 
i  ourt:  "(4)  The  act  of  1850  does  not  apply 
hi  user  of  a  way  over  any  other  than  unta- 
xed woodland,  and  if  the  Jury  believe  that 
a  greater  or  a  large  part  of  the  way  passed 
through  arable  land  through  an  open  land 
need  on  each  side,  for  more  than  21  years 
prior  to  the  destruction  or  removal  of  the 
cross  fence  by  defendants,  then  the  prescrip- 
tive right  over  that  part  draws  with  it  the 
tight  of  way  through  plaintiff's  woodland, 
inclosed  or  uninclosed,  and  the  plaintiff  can- 
not recover."  This  the  court  affirmed,  and 
plnintlff  excepted. 

Such  Is  the  record  as  brought  up  to  us,— the 
written  point  and  affirmation.  True,  the  re- 
porter's notes,  and  the  statement  of  the  court 
"ii  the  motion  for  a  new  trial  indicate  the 
point  was  not  read  to  the  jury,  nor  was  the 
instruction  embodied  in  It  given  to  the  jury 
in  the  general  charge,  but  we  must  take  the 
record  as  If  made  up  under  the  act  of  assem- 
bly. Tbe  act  of  24th  March,  1877,  directs 
that  when  counsel  shall  request  the  court  in 
writing  to  charge  upon  any  particular  point 
"f  law,  the  judge  shall  reduce  the  answer  to 
i  lie  point  to  writing,  which  said  point  and 
answer  thereto  shall  be  immediately  filed 
and  become  part  of  the  record  for  purposes 
<>t'  error,  aud  shall  be  considered  part  of  the 
record  for  assignment  of  error.  This  rec- 
ord was  made  up  in  exact  accord  with  this 
legislative  mandate,  and  we  must  treat  It  as 
the  record.  To  affirm  the  point,  as  we  have 
.i  I  ready  stated,  was  error.  It  in  effect  uulli- 
lies  the  act  of  1850.  Every  road  through 
woodland  necessarily  runs  into  roads  or  ways 
i  improved  land.  It  extends  from  a  habita- 
tion or  improvement  of  the  user  to  the  com- 
mon highway,  village,  or  town.  To  hold 
that,  because  It  runs  for  any  distance  through 
improved  laud,  therefore  It  draws  with  it  the 
right  through  uninclosed  woodland,  leaves 
the  act  of  1850  nothing  in  the  vast  majority 
of  cases  to  operate  on.     The  act  is  so  plain 


that  it  admits  of  but  one  meanl 
a  right  by  prescription  to  a  road 
inclosed  woodland  cannot  be  ob 
answer  to  this  point  is  the  suit 
parent  upon  this  record,  and  : 
judgment  must  be  reversed.  J 
versed,  and  v.  f.  d.  n.  awarded. 


In  re  EMERICK'S  EST, 
(Supreme  Court  of  Pennsylvani 
1896.) 
Claims  against  Decedent— Libs  o: 

BV    OHDEH  OF  Col'KT. 

1.  Act  Feb.  24,  1834,  |  24,  dec 
debts  of  a  decedent  not  secured  bj 
judgment,  etc.,  shall  remain  a  lien 
after  his  death  longer  than  five  yet 
action  for  their  recovery  be  con 
duly  prosecuted  within  thnt  period 
written  statement  of  the  debt,  if  i 
able  within  that  period,  is  filed  in 
the  prothouotary.  Held,  that  the 
established,  or  become  susceptibli 
ment,  and  must  be  an  existing  del 
of  decedent's  death. 

2.  When  part  of  a  decedent's 
sold  within  the  five  years  after  a 
vided  by  Act  Feb.  24,  1834,  f  24,  ui 
for  the  payment  of  debts,  and  a  ci 
his  claim  before  an  auditor  dis 
proceeds,  and  is  awarded  a  divid 
this  will  not  preserve  the  lien  of  t 
the  debt  as  to  another  part  of  tl 
sold  more  than  five  years  after  dect 

3.  An  orphans'  court  sale  foi 
debts  is  not  complete,  nor  is  the  ii 
heirs  at  law  divested,  until  confim 
court  and  delivery  of  deed  to  the  r 

4.  Payment  of  a  decedent's 
executor  or  administrator  out  of  hi 
or  assuming  payment  thereof  and 
therefor,  does  not  extend  their  ii 
real  estate. 

5.  On  the  sale  of  decedent's  la 
five  years  after  his  death,  to  wh 
Feb.  24,  1834,  restricts  the  existen 
his  land,  creditors  whose  claims  a: 
the  terms  of  the  act  are  not  enti 
in  the  distribution  of  proceeds. 

Appeal  from  orphans'  court,  C« 
Proceedings  for  the  sale  of  lai 
Emerick,  deceased,  for  the  paym 
From  tbe  decree  of  the  orphan! 
firming  the  distribution  of  the 
sale,  Sarah  E.  Emerick,  a  credltc 

Ellis  L.  Orvls  and  Calvin  M.  B< 
pellant.  S.  D.  Furst,  W.  F.  Be 
G.  Furst,  for  appellees. 

STERRETT,  C.  J.  On  April  % 
lei  Emerick  died  intestate,  leavii 
him  a  widow— the  appellant  in 
and  nine  children.  In  1889,  un< 
of  court  for  the  payment  of  de 
estate  of  which  be  died  seise 
to  John  A.  Emerick  for  $0,152.8): 
of  which  he  paid  $300.  Having  : 
refused  to  pay  the  residue  of 
court,  in  May,  1890,  set  aside  t 
ordered  a  resale  of  the  prop* 
thnt  order  It  was  sold.  May  20 
seph  H.  Long,  for  $1,152.88  1 
brought  at  the  first  sale.    This  1 
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luly  confirmed,  and  property  conveyed  to 
xmg,  by  whom  the  purchase  money  was 
aid.  The  fund  for  distribution  consisted  of 
1)  $300  paid  by  the  purchaser  at  the  first 
ale,  less  expenses,  etc.,  and  (2)  $4,744.50  net 
iroceeds  of  the  second  sale.  As  to  the  first 
tem,  there  appears  to  be  no  ground  for  con- 
rorersy.  It  was  raised  by  the  first  Bale, 
node  within  five  years  after  the  Intestate's 
,eath,  and  while  some  of  his  simple  contract 
lebts— which  appear  to  have  constituted  his 
aly  indebtedness — were  still  a  lien  on  the 
md.  The  second  item  1b  the  net  proceeds  of 
he  second  sale,  which  was  both  ordered  and 
lade  more  than  five  years  after  his  decease, 
'be  learned  court  held  that  under  the  act 
f  February,  1834,  and  decisions  of  this  court 
oustrulng  the  same,  the  debts  in  question 
Ad  ceased  to  be  liens  on  the  land  before 
be  last  sale,  and  hence  the  creditors  of  the 
itestate,  claiming  to  participate  in  the  dis- 
ribution,  were  not  entitled  to  do  so.  The 
and  arising  from  the  second  sale  was  there- 
ore  distributed  to  and  among  the  widow  and 
hlldren  oi  the  decedent,  according  to  their 
espective  interests  in  the  land  of  which  It 
ras  the  proceeds.  In  this,  we  think,  the 
ourt  was  clearly  right.  The  twenty-fourth 
ection  of  the  act  of  February  24,  1834,  de- 
lares  that  no  debts  of  a  decedent,  unless  se- 
ared by  mortgage  or  Judgment,  etc.,  shall 
truain  a  lien  on  his  lands,  after  his  death, 
>nger  than  five  (now  two)  years,  unless  an 
ctlon  for  the  recovery  thereof  be  commenced 
Qd  duly  prosecuted  against  his  heirs,  ex- 
i-utors,  or  administrators  within  that  pe- 
iod,  or  unless  a  copy  or  particular  written 
tatemeut  of  any  bond,  covenant,  debt,  or 
emand,  when  the  same  Is  not  payable  with- 
:  that  period,  shall  be  filed  In  the  office  of 
le  prothonotary  of  the  county  where  the 
?al  estate  to  be  charged  Is  situate.  The 
debt-'  must  be  established  or  admitted  and 
r.sceptlble  of  enforcement;  not  a  debt  barred 
y  the  statute.  Chapman's  Appeal  (Pa.  Sup.) 
5  AtL  400.  It  must  be  an  existing  debt  at 
ie  time  of  decedent's  death.  Claims  for 
Mrlces  thereafter  rendered  and  expenses  in- 
arred  in  the  settlement  of  his  estate  are 
at  debts  within  the  meaning  of  the  act. 
obuugh's  Appeal,  24  Pa.  St  143.  Proving 
claim  before  an  auditor  within  the  five 
ears  is  not  commencing  an  action  such  as 
i  required.  Craig's  Appeal,  5  Wkly.  Notes 
as.  243.  When  part  of  a  decedent's  real  es- 
ite  Is  sold  within  the  five  years,  under  an 
rder  for  the  payment  of  debts," and  a  cred- 
or  proves  his  claim  before  an  auditor  dis- 
puting the  proceeds,  and  is  awarded  a  dlv- 
lend  thereon,  this  will  not  preserve  the 
en  of  the  residue  of  the  debt  as  to  another 
in  of  the  real  estate  sold  more  than  five 
»ars  after  the  decedent's  death.  Bindley's 
ppeal,  60  Pa.  St  295.  An  orphans'  court 
tie  for  payment  of  debts  Is  not  complete, 
>r  is  the  interest  of  the  heirs  at  law  divest- 
1,  until  confirmation  by  the  court,  and  de- 


livery of  deed  to  the  purchaser.  Strange  v. 
Austin,  134  Pa.  St  96, 19  AtL  492;  Greenough 
v.  Small,  137  Pa.  St  132,  20  AtL  553.  Pay- 
ment of  a  decedent's  debts  by  his  executor  or 
administrator  out  of  his  own  money,  or  as- 
suming payment  thereof,  and  taking  credit 
therefor,  does  not  extend  their  lien  upon 
the  real  estate.  Craig's  Appeal,  supra;  Claus- 
er's  Estate,  1  Watts  &  S.  208;  McCurdy's 
Appeal,  5  Watts  ft  S.  399;  Loomis'  Appeal, 
29  Pa.  St.  237;  Merkel's  Estate,  154  Pa.  St. 
285,  26  Atl.  428.  It  appears  that  neither  of 
the  claims  on  the  fund  in  question  was,  or 
ever  had  been,  secured  by  mortgage  or  Judg- 
ment No  suit  was  brought  on  any  of  them 
before  or  after  the  intestate's  death,  nor  was 
anything  done  whereby  their  lien  was  ex- 
tended beyond  the  period  of  five  years  speci- 
fied in  the  act  In  any  view  that  can  be 
taken  of  them,  they  were  not  liens  at  the 
time  of  the  last  sale,  and  it  would  have  been 
error  in  the  court  to  have  held  otherwise. 
It  is  unnecessary  to  refer  to  the  testimony 
on  which  tbe  learned  auditor  based  his  con- 
clusion that  appellant's  claim,  if  ever  a  valid 
and  subsisting  indebtedness  of  her  husband's 
estate,  had  ceased  to  be  a  lien  long  before 
the  last  sale  was  made,  or  even  ordered  by 
the  court  It  would  serve  no  good  purpose 
to  notice  the  assignments  of  error  in  detail. 
We  find  nothing  in  tbe  record  that  would 
Justify  us  in  sustaining  either  of  them. 
They  are  all  dismissed.  Decree  affirmed,  and 
appeal  dismissed,  with  costs  to  be  paid  by 
appellant 


In  re  EMERICK'S  ESTATE. 

Appeal  of  MARTIN. 

(Supreme  Court  of  Pennsylvania.    Jan.  6, 

1896.) 

Appeal  from  orphans'  court,  Centre  county. 

Proceeding  for  the  sale  of  the  land  of  Daniel 
Emerick,  deceased,  for  tbe  payment  of  debts. 
From  a  decree  confirming  the  distribution  of 
the  proceeds  of  sale,  Samuel  A.  Martin,  trustee, 
appeals.     Affirmed. 

EUis  L.  Orvis  and  Calvin  M.  Bower,  for  ap- 
pellant S.  D.  Furst  W.  F.  Reeder,  and  C. 
Q.  Furst,  for  appellees. 

STERRETT,  C.  J.  This  appeal  is  from  the 
decree  that  has  been  considered  and  affirmed  in 
an  opinion  just  filed  in  Re  Emerick's  Estate. 
33  Atl.  550.  We  find  nothing  in  the  record 
that  would  justify  us  in  sustaining  any  of  ap- 
pellant's assignments  of  error,  nor  do  we  think 
that  either  of  them  requires  discussion.  The 
rejected  claims  were  not  liens  on  the  land  when 
the  same  was  sold.  The  claims  of  David  Dun- 
kle  and  John  A.  Swartz,  referred  to  in  the 
fourth  specification,  were  based  on  notes  of 
the  intestate  which  were  barred  by  the  statute 
of  limitations.  The  Dunkle  note  is  dated 
March  31,  1882,  and  the  Swartz  note  May  12, 
1880,  both  payable  one  day  after  date.  Nothing 
appea  rs  to  have  been  done  whereby  the  lien  of 
either  was  extended  beyond  the  period  of  five 
years  from  the  decease  of  the  maker.  Neither 
of  the  specifications  is  sustained.  Decree  af- 
firmed, and  appeal  dismissed,  with  costs  to  be 
paid  by  the  appellant 
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In  re  HECKMAN'S  ESTATE. 
Appeal  of  WARD. 
(Supreme  Court  of  Pennsylvania.     Jan,  6, 
1898.) 
Lease  to  Agent— Liability  fob  Runt. 
Several  persons  arranged  to  organize  a 
company  for  the  manufacture  of  brick,  and  one 
of  thorn,  an  experienced  brickmaker,  was  relied 
upon  by  his  associates  for  the  selection  of  a 
proper  brickyard.    He  was  at  the  time  employed 
by  the  owner  of  a  brickyard  to  secure  a  ten- 
ant, with  a  promise  that  he  should  have  part 
of  the  rent  obtained;    and  he  directed  his  as- 
sociates'  attention  to  this  yard,  and   brought 
about  a  meeting;  between  them  and  the  owner, 
which  resulted  in  a  lease.     The  lease  was  ex- 
ecuted to  the  person  who  was  to  become  presi- 
dent of  the  company,  which  had  not  yet  been 
organized;    and,    when    the   company   was   in 
proper  condition,  he  assigned  the  lease  to  it. 
Held,  that  the  knowledge  of  the  lessor's  agent 
that  the  tenant  was  the  corporation  was  notice 
to  the  lessor  of  that  fact,  and  hence  he  could 
not  hold  the  president  for  rents  or  royalties  un- 
der the  lease. 

Appeal  from  orphans'  court,  Philadelphia 
county;   Penrose,  Judge. 

Proceedings  for  the  settlement  of  the  es- 
tate of  Archimedes  Heckman,  deceased. 
From  an  order  sustaining  exceptions  to  the 
allowance  of  a  claim  for  rent  presented  by 
Joseph  H.  Ward,  said  Ward  appealed.  Up- 
on his  subsequent  death,  his  administratrix, 
Maria  E.  Ward,  was  substituted.    Affirmed. 

I.  Hazleton  MIrkil,  for  appellant  Franklin 
Swayne  and  A.  T.  Freedley,  for  appellee. 

WILLIAMS,  J.  This  case  depends  upon 
the  Inferences  to  be  drawn  from  the  evidence 
submitted  to  the  orphans'  court  The  audit- 
ing judge  reached  one  conclusion,  while  his 
associates  reached  the  opposite  one;  and  It 
becomes  necessary  to  Inquire  whether  the 
evidence  fairly  sustains  the  decree  made  by 
the  majority  of  that  court  It  appears  that 
several  persons,  among  whom  were  Heckman 
and  Shafto,  had  arranged  to  organize  a 
company  for  the  manufacture  and  sale  of 
brick.  Shafto  was  the  only  one  of  the  num- 
ber who  was  an  experienced  brickmaker,  and 
his  judgment  as  to  the  preliminary  arrange- 
ments, including  the  selection  of  materials 
and  the  location  of  the  brickyard,  was  relied 
on  by  all  his  associates.  He  was  at  the  same 
time  the  agent  of  Ward,  employed  by  him  to 
secure  a  tenant  for  a  brickyard  owned  by 
him,  with  the  promise  that  he  should  have 
one-quarter  of  the  rent  obtained.  Under 
these  circumstances,  he  directed  the  atten- 
tion of  his  associates  to  Ward's  property, 
proposing  a  lease  of  the  yard  and  of  the  right 
to  take  the  clay,  to  be  paid  for  by  a  royalty 
of  $1  per  1,000  bricks,  with  a  minimum  roy- 
alty of  $2,500  for  tbe  first  year,  and  $4,000 
per  annum  thereafter.  Two  or  three  of  his 
associates,  Including  Heckman,  visited  the 
property  at  his  instance.  The  brick  com- 
pany had  not  been  organized.  A  meeting 
was  brought  about  by  Shafto  between  Ward 
and  his  own  associates  In  the  brick  enter- 


prise, which  resulted  in  a  lease  upo 
terms  Shafto  had  proposed.  Heckmai 
to  become  the  president  of  the  con 
when  it  was  fully  organized,  and  the 
was  executed  by  him  on  behalf  of  the 
pany  then  in  process  of  formation;  ai 
soon  as  the  company  was  In  condlti 
take  It  he  assigned  It  directly  to  the  coi 
tlon.  This  was  done  In  pursuance  of  s 
derstanding  to  which  his  associates,  i: 
lng  Shafto,  the  agent  of  the  lessor,  wer 
ties.  The  bills  were  thereafter  made  ' 
Philadelphia  Brick  Company,  present 
its  officers,  and  paid,  except  In  one  ins 
by  Its  checks. 

Under  the  circumstances  disclosed  t 
evidence,  we  think  tbe  knowledge  of  £ 
was  notice  to  his  principal  that  the  tern 
tbe  yard  and  the  purchaser  of  the  cla; 
the  corporation,  and  not  any  member  c 
cer  thereof;  that  the  corporation  ws 
prospective  operator  and  owner  of  the  \ 
and  was  to  be  looked  to  for  the  rents  o 
altles.  The  subsequent  course  of  d 
would  indicate  actual  knowledge  of  the 
and  recognition  of  the  relation  of  least 
lessee  between  himself  and  the  oorpc 
on  the  part  of  Ward. 

We  are  not  prepared  to  adopt  the  c 
sion  reached  by  the  court  below  that  tt 
faith  of  Shafto  In  his  dealings  with  t 
sociates  rendered  tbe  contract  be  hi 
gotlated  between  them  and  his  employ 
solutely  void.  As  to  any  right  of  act 
Interest  of  his  own,  that  result  migh 
follow;  but  we  can  see  no  reason  wt 
lessor  should  not  recover  for  his  royalt 
least  as  to  so  much  thereof  as  he  was  i 
ly  to  receive.  It  is  not  necessary,  hoi 
to  enter  upon  that  subject  We  pla< 
affirmance  of  this  judgment  on  the  grot 
ready  Indicated.  The  agent  negotiate 
lease.  He  knew  perfectly  well  who  wai 
the  lessee,  and  by  whom  the  enterpris 
to  be  conducted.  He  was  himself  a  m 
of  the  company  for  whose  use  and  1 
Heckman  became  temporarily  a  subs 
and  it  would  have  been  a  fraud  on 
man  for  Shafto  to  attempt  to  bold  hii 
sonally  responsible  for  what  he  well 
was  understood  to  be  the  obligation  < 
corporation.  The  principal  cannot  sect 
benefit  of  the  contract  and  repudla 
means  by  which  its  execution  was  in 
He  stands  on  the  ground  on  which  his 
has  put  him.  The  assignments  of  err 
overruled,  and  the  decree  Is  affirmed. 


WILSON  et  al.  v.  ARNOLD. 

(Supreme  Court  of  Pennsylvania.    Ja 
1896.) 

Liability  or  Frothonotabt— Omibsioh  ix 
Where  a  judgment  is  entered  by 
of  a  warrant  of  attorney  "waiving  exe 
and  inquisition,"  it  is  the  duty  of  the  pr< 
tary  to  insert  such  waiver  in  a  writ  < 
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issued  under  the  judgment,  and  be  is  lia- 
loss  arising  from  his  failure  to  do  so. 

al  from  court  of  common  pleas,  Clar- 
mty;  Harry  White,  Judge, 
n  by  Wilson  &  Anderson,  to  the  use 
First  National  Bank  of  Clarion,  Pa., 
i  the  use  of  J.  H.  Wilson,  against  M. 
From  a  judgment  for  defendant, 
Is  appeal.    Reversed. 

„  Hindman,  W.  H.  Hockman,  H.  R. 
,  and  C.  Z.  Gordon,  for  appellants. 
Ross,  F.  J.  Moffett,  and  B.  J.  Reid, 
tellee. 

tRETT,  C.  J.  When  the  defendant, 
thonotary  of  the  court  of  common 
:  Clarion  county,  was  directed  to  issue 
is  (Improperly  called  "plurles")  testa- 
ri  facias  in  question,  It  was  manifest 
duty  to  Inspect  the  record  of  plaln- 
idgment,  and  see  that  the  writ  con- 
thereto  in  every  material  particular, 
eglected  to  do  so,  and  in  consequence 
any  part  of  the  claim  was  lost,  he  is 
o  respond  in  damages  to  the  extent 
ltifTs  loss.  As  shown  by  the  record, 
Igmcnt  was  regularly  entered  "by 
>f  a  warrant  of  attorney  *  •  *  for 
i  of  one  hundred  and  one  7*/ioo  dol- 
Ith  Interest  from  May  31,  1875,  with 
t  suit,  release  of  errors,  without  stay 
Qtlon,  and  waiving  exemption  and  In- 
n."  The  concluding  waivers  of  "ex- 
i  and  inquisition"  are  important  fea- 
'  the  judgment,  and  should  clearly  ap- 
the  body  of  the  writ  or  by  indorse- 
hereon,  so  that  the  sheriff  charged 
i  execution  may  be  fully  advised  that 
endant  has  waived  his  right  to  claim 
leflt  of  the  exemption  law,  and  has 
ed  to  the  condemnation  of  any  real 
that  may  be  taken  in  execution  for 
pose  of  satisfying  the  judgment.  In 
in  v.  Sallsberry,  74  Pac.  St.  280,  It  was 
tat  the  terms  and  conditions  of  a 
ed  judgment,  including  waiver  of  In- 
n  and  exemption,  enter  into  and  form 
>f  the  judgment,  modifying  and  qual- 
Its  effect.  That  being  so,  it  follows 
atter  of  course  that,  on  issuing  exe- 
process  on  such  judgment,  it  is  the 
'  the  prothonotary  to  follow  the  rec- 
reof,  and  not  only  recite  or  note  the 
;  of  the  judgment,  etc.,  but  also  its 
ind  conditions,  so  far  as  the  proper 
on  of  the  process  may  be  affected 
'.  The  fieri  facias  to  the  sheriff  of 
county,  and  the  testatum  fieri  facias 
irfleld  county,  both  of  which  were 
d  nulla  bona,  were  properly  lndors- 
?ectlvely:  "Waivers,  waiving  exemp- 
d  Inquisition,"  and  "waiving  stay  of 
on,  exemption,  and  inquisition";  but, 
he  defendant  came  to  issue  the  alias 
m  in  question,  he  neglected  to  note  in 
rm  the  waiver  of  exemption  and  in- 
n  which  so  plainly  appears  upon  the 
of  the  judgment    The  result  of  this 


was  that,  when  the  sheriff  levied  on  per- 
sonal property  of  one  of  the  defendants  more 
than  sufficient  to  have  satisfied  the  judg- 
ment, debt,  interest,  and  costs,  the  defend- 
ant claimed  the  benefit  of  the  $300  exemp- 
tion, and  the  property  was  accordingly  ap- 
praised, and  all  set  apart  to  him  under  his 
claim.  Nothing  was  realized  on  the  execu- 
tion. The  testimony  tended  to  show,  and 
the  jury  would  have  been  justified  in  find- 
ing as  a  fact,  that  plaintiff's  claim  was  lost 
in  consequence  of  defendant's  neglect  to  In- 
dorse the  waiver  of  exemption  on  the  writ. 
It  follows  from  what  has  been  said  that  the 
court  erred  in  charging  as  complained  of  in 
the  first  three  specifications,  and  In  not  af- 
firming plaintiff's  first  and  second  points, 
recited  In  the  fourth  and  fifth  specifications. 
Judgment  reversed,  and  venire  facias  de  no- 
vo awarded. 


MALONEY  et  al.  v.  BARTLETT. 

(Supreme  Court  of  Pennsylvania.     Jan.  6, 

1896.) 

Res  Judicata— Itkms  op  Account— Limitations, 

1.  By  the  terms  of  a  feigned  issue  to  deter- 
mine the  amount  due  upon  a  note  given  upon  an 
account  generally,  the  note  was  to  stand  as  a 
declaration,  and  the  jury  found  that  at  the 
date  of  the  note  defendant  was  indebted  on  the 
account,  but  in  an  amount  less  than  the  note. 
Held,  that  this  finding  did  not  conclude  the  par- 
ties as  to  charges  in  the  account  after  the  date 
of  the  note. 

2.  In  an  action  to  recover  the  balance  due 
upon  a  general  account  containing  debit  and 
credit  items,  it  is  error  to  exclude  evidence  of 
all  items  of  charge  which  arose  more  than  six 
years  before  suit,  since  there  is  a  presumption 
that  the  subsequent  payments  made  within  six 
years  of  the  dates  or  such  items  were  applied 
to  these  earlier  items. 

Appeal  from  court  of  common  pleas,  Ve- 
nango county;   Charles  B.  Taylor,  Judge. 

Action  by  George  Maloney  and  D.  I.  Dale, 
partners,  doing  business  as  Maloney  &  Co., 
against  J.  Kemp  Bartlett.  From  a  judgment 
for  defendant,  plaintiffs  appeal.    Reversed. 

McCalmont  &  Osborne,  for  appellants.  J. 
H.  Osmer,  for  appellee. 

FELT..,  J.  The  plaintiffs  sued  to  recover 
a  balance  claimed  to  be  due  for  merchandise 
sold  and  work  done.  The  business  transac- 
tions between  the  parties  extended  over  a  pe- 
riod of  four  years,  and  during  this  time  three 
notes  were  given  by  the  defendant  to  the 
plaintiffs  on  account  of  his  indebtedness. 
Two  of  these  notes  were  paid  at  maturity, 
and  the  payment  of  the  third,  a  judgment 
note  for  $250,  was  refused  on  the  ground 
that  the  whole  amount  thereof  was  not  due. 
A  judgment  entered  upon  this  note  was  open- 
ed, and  an  issue  awarded,  the  trial  of  which 
resulted  in  a  verdict  for  the  plaintiffs  for 
$120.  Goods  to  a  small  amount  were  pur- 
chased after  the  date  of  the  third  note,  and 
upon  the  trial  of  the  case  now  before  us  the 
plaintiffs  attempted  to  establish  their  claim 
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by  proof  of  the  whole  account  from  the  be- 
ginning, conceding  a  credit  of  $250,  the 
amount  of  the  third  note,  although  only  $120 
had  been  paid  upon  it.  None  of  the  notes 
given  were  intended  to  cover  specific  Items 
of  charge,  or  to  Include  the  whole  amount 
then  due.  They  were  given  upon  the  ac- 
count generally,  and  without  reference  to  the 
exact  indebtedness.  At  the  trial  of  the  Issue 
to  determine  the  amount,  if  any,  due  upon 
the  judgment  note,  the  defense  was  want  of 
consideration,  and  there  was  necessarily  an 
examination  of  that  part  of  the  account 
which  was  prior  In  date  to  the  note.  By  the 
terms  of  that  issue  the  note  was  to  stand  as 
a  declaration,  and  there  could  not  have  been 
a  recovery  for  goods  sold  after  its  date.  The 
question  was  whether,  at  the  date  of  the 
note,  the  defendant  was  Indebted  on  the  ac- 
count. The  jury  found  that  he  was  indebt- 
ed, but  in  an  amount  less  than  the  note. 
The  finding  concluded  the  parties,  and  nei- 
ther could  retry  the  question  in  another  suit; 
but,  as  there  could  not  have  been  a  recov- 
ery at  the  trial  of  the  feigned  issue  for  char- 
ges in  the  account  after  the  date  of  the  note, 
there  was  no  adjudication  as  to  them.  They 
were  recoverable  in  this  action,  and  the  di- 
rection to  the  jury  which  is  the  subject  of 
the  sixth  assignment  of  error  was  erroneous, 
and  the  assignment  must  be  sustained.  The 
remaining  assignments  relate  to  the  exclu- 
sion of  testimony  which  was  offered  to  estab- 
lish the  whole  account,  and  it  is  unnecessary 
to  consider  them  further  than  to  say  that  the 
ruling  in  relation  to  the  bar  of  the  statute 
of  limitations  was  not  correct.  The  action 
was  to  recover  the  balance  upon  a  general 
account,  and  it  was  competent  for  the  plain- 
tiffs to  show  that  the  payments  had  been  ap- 
propriated to  the  earlier  items.  They  might, 
without  proof,  have  rested  upon  the  legal 
presumption,  and  the  line  should  not  have 
been  drawn  arbitrarily  at  the  period  of  six 
years.  The  judgment  is  reversed,  with  a 
venire  facias  de  novo. 


6, 


BRINTON  v.  HOGUE  et  aL 

(Supreme  Court  of  Pennsylvania.     Jan. 
1896.) 

Equity  Phactice— Dismissal  or  Spit— Error  in 
Notice. 
When  defendants  voluntarily  appear, 
and  without  objection  participate  in  all  the  pro- 
ceedings, it  is  error  to  dismiss  the  suit  because 
nn  erroneous  form  of  notice  to  appear  and  an- 
swer was  used. 

Appeal  from  court  of  common  pleas,  Law- 
rence county;  W.  D.  Wallace.  Judge. 

Bill  by  Levi  C.  Brlnton  against  J.  S.  Hogue, 
A.  M.  Stewart,  and  the  Brlnton  Park  Street- 
Hallway  Company.  From  a  decree  dismiss- 
ing the  bill,  plaintiff  appeals.     Reversed. 

R.  B.  McComb  and  Chas.  O.  Martin,  for  ap- 
pellant. S.  W.  Dana.  J.  M.  Martin,  and  H. 
K.  Gregory,  for  appellees. 


STERRETT,  C.  J.  Two  or  three 
after  the  bill  was  filed,  in  March  last,  i 
eral  appearance  was  entered  for  all  tl 
fendants,  and  the  matter  was  so  pro* 
In  that,  among  other  things,  a  receiver  ■ 
street-railway  company  defendant  wa 
pointed,  and  gave  an  approved  bond;  t 
the  defendants— Hogue  and  Stewart,  r 
tlvely— answered  the  bill,  and  the  renu 
defendant  demurred  thereto,  etc.;  and  1 
the  case  was  set  down  for  hearing  oi 
answer,  and  demurrer,  and,  having  be 
gued  by  counsel  in  June,  was  held  und 
vlsement  by  the  court  until  August 
During  all  the  proceedings,  up  to  and  i: 
ing  the  hearing  aforesaid,  it  does  not  t 
that  any  notice  was  taken  of  the  fac 
plaintiff's  solicitor  had  mistakenly  us* 
old  form  of  notice  to  appear,  answer,  et 
stead  of  the  new  form  prescribed  b; 
amended  equity  rules.  The  discovery  • 
mistake  was  made  by  the  learned  juc 
the  common  pleas  when  he  came  to  d 
of  the  case,  and,  notwithstanding  tb< 
that  all  the  defendants  bad  voluntarll 
peared,  and  without  objection  activel; 
ticlpnted  in  all  the  proceedings,  he  bel 
the  omission  to  use  the  new  form  of 
was  an  incurable,  fatal  error,  which  ] 
vitiated  the  whole  proceeding;  and  1 
cordingly  entered  a  decree  dismlssin 
bill  at  plaintiff's  costs,  giving  as  his  onl 
son  therefor  the  omission  above  referr 
In  view  of  the  undisputed  facts,  tbii 
plain  error.  The  sole  purpose  of  the 
required  by  the  rule  of  court  is  to  comj 
peurance  of  the  defendant,  etc.  When 
pears  voluntarily,  and  answers  wlthoi 
jection'  to  the  form,  or  even  the  absen 
notice,  all  that  was  Intended  to  be  a 
plished  by  formal  notice  in  accordance 
the  rule  has  been  secured;  as  effectua 
as  If  he  had  appeared,  filed  a  waiver  < 
tlce,  and  submitted  his  answer.  In  C: 
v.  Knapp,  167  Pa.  St.  305,  31  Atl.  638, 
on  by  the  court  below,  objection  to  the 
of  proper  notice  was  made  in  limine,  a 
slsted  on  by  the  defendant.  If,  instt 
pursuing  that  course,  be  had  done  $ 
the  defendants  in  this  case,  the  result 
necessarily  have  been  different.  The  < 
dismissing  the  bill  Is  reversed,  and  set 
with  costs  to  be  paid  by  the  appellees; 
is  ordered  that  the  bill  be  reinstated,  ai 
record  be  remitted  to  the  court  below, 
instructions  to  proceed  to  final  decree  a 
lng  to  equity  practice. 


MITCHELL  v.  LOGAN. 

(Supreme  Court  of  Pennsylvania.     Ja 
1806.) 
Malicious  Prosecution— Probable  Ca 

Defendant  having  placed  his  sat< 
a  car  in  which  he  was  riding,  it  was  re 
without  his  knowledge,  and  upon  learnin 
it  had  been  seen  in  plaintiff's  possession  h 
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arrest.  Plaintiff  admitted  having  taken 
chel,  but  said  that  he  thought  it  belonged 
iend,  and  that,  after  leaving  the  car,  he 

to  a  man  whom  he  did  not  know,  who 
at  it  belonged  to  a  friend  of  his.  His 
;nt  of  the  occurrence  was  confirmed  by 

three  persons  who  had  been  with  him. 
hat  there  was  probable  cause  for  plain- 
-osecution  by  defendant. 

al  from  court  of  common  pleas,  Arm- 
county;    Calvin  Rayburn,  Judge. 
n  by  D.  J.  Mitchell  against  S.  N.  Lo- 
from  a  judgment  for  defendant,  plain- 
>eols.     Affirmed. 

.  Heiner,  Floy  C.  Jones,  and  W.  D. 
,  for  appellant.     M.  F.  Leoson,  for  ap- 


U  J.  In  an  action  to  recover  damages 
malicious  prosecution  a  nonsuit  was 
1  on  the  ground  that  the  plaintiff  had 
to  show  want  of  probable  cause.  The 
of  doing  this  rested  upon  him,  and 
the  undisputed  testimony  it  was  for 
art  to  determine  as  matter  of  law 
r  it  had  been  done.  The  testimony 
»d  at  the  trial  tended  to  show  the 
f's  Innocence  of  the  crime  with  which 
I  been  charged,  but  the  question  of 
le  cause  did  not  turn  upon  the  actual 
ice  or  guilt  of  the  accused.  Probable 
.8  a  reasonable  ground  for  belief,  or, 
ned  by  Judge  Washington  In  Munns 
ont,  3  Wash.  C.  C.  31,  Fed.  Cas.  No. 
t  Is  "a  reasonable  ground  of  suspicion, 
ed  by  circumstances  sufficiently  strong 
aselves  to  warrant  a  cautious  man  In 
lef  that  the  person  accused  is  guilty 
offense  with  which  he  is  charged." 
it  is  the  prosecutor's  belief  of  the  ex- 
of  probable  cause  at  the  time,  based 
asonabie  grounds.  The  defendant  had 
his  satchel  on  the  seat  of  a  passenger 
which  he  was  riding,  and  without  bis 
dge  it  had  been  removed  and  carried 
>y  some  one.  Having  learned  that  it 
;n  Been  in  the  possession  of  the  plain- 
procured  a  warrant,  and  went  with  a 
ile  to  cause  his  arrest.  The  plaintiff 
a  hearing,  and  entered  bail  for  his  ap- 
«.  But  he  admitted  that  he  had  tak- 
satchel,  and  In  explanation  said  that 
lght  it  belonged  to  a  friend.  When 
o  produce  it,  he  stated  that  on  his  way 
ifter  leaving  the  car,  he  gave  it  to  a 
horn  he  did  not  know,  but  who  said 
belonged  to  a  friend  of  his.  There 
irther  explanations  to  the  effect  that 
been  in  the  car  with  a  number  of  ac- 
nces,  and  had  taken  the  satchel  under 
ief  that  it  belonged  to  one  of  them; 
it,  after  failing  to  find  the  supposed 
tt  the  station,  he  kept  it,  instead  of  re- 
It  to  the  car,  supposing  that  the  own- 
left  the  station  in  advance  of  him. 
tement  of  the  occurrence  was  conflrm- 
two  or  three  persons  who  had  been 
m,  but  whether  it  was  made  before  or 
he  arrest  does  not  appear  from  the 


testimony.  After  all  these  explanations  had 
been  made,  the  fact  remained  that  the  plain- 
tiff had  taken  the  satchel  from  the  train, 
and  that,  after  learning  of  his  mistake,  he 
had  not  returned  it  or  left  it  with  the  station 
agent,  or  made  any  effort  to  enable  the  own- 
er, if  he  was  still  on  the  train,  to  recover  It, 
but  had  carried  it  a  mile  or  more  into  the 
country,  and  given  It  to  a  person  of  whom  he 
could  give  no  account  Assuming  his  entire 
innocence,  he  bad  acted  Imprudently,  and 
surrounded  himself  with  the  ordinary  indica- 
tions of  guilt.  His  explanation  might  have 
been  satisfactory  to  those  who  knew  him, 
but  it  would  have  been  so  ffom  their  knowl- 
edge of  him,  and  not  from  Its  Inherent  proba- 
bility. An  entire  stranger  might  well  be 
excused  for  not  giving  it  full  credit.  Every 
public  prosecution  is  presumed  to  have  been 
begun  and  carried  on  in  good  faith,  and  to 
have  been  founded  upon  probable  cause. 
These  presumptions  were  not  rebutted.  The 
attempt  to  shift  the  burden  by  proof  that  the 
prosecution  was  continued  for  the  purpose  of 
extorting  from  the  plaintiff  remuneration  for 
the  defendant's  loss  failed  utterly.  The  sec- 
ond assignment  of  error  Is  without  founda- 
tion in  fact,  as  the  offer  objected  to  was  sub- 
sequently admitted,  and  the  plaintiff  had  the 
full  advantage  of  testimony  the  competency 
of  which  is,  to  say  the  least,  doubtful.  The 
judgment  is  affirmed. 


VOSKAMP  et  al.  v.  CONNOR. 

(Supreme  Court  of  Pennsylvania.     Jan.  6, 
1896.) 

Action  against  Markikd  Woman— Instructions. 
In  an  action  against  a  married  woman 
for  goods  sold  and  delivered  for  use  in  a  store 
carried  on  in  her  husband's  name,  it  was  prop- 
er to  charge  that,  unless  the  store  was  actually 
the  wife's,  in  order  to  enable  plaintiffs  to  recov- 
er she  must  have  represented  to  them  that  it 
was  her  store,  and  that  she  was  buying  the 
goods. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county. 

Action  by  B.  H.  Voskamp  &  Co.  against 
Emma  Connor,  wife  of  A.  J. .Connor.  From 
a  judgment  for  plaintiffs,  defendant  appeals. 
Affirmed. 

The  first  assignment  of  error  was  as  fol- 
lows: "The  court  erred  In  charging  the  jury 
as  follows:  To  enable  the  plaintiffs  to  re- 
cover, unless  you  find  that  the  store  was 
actually  the  wife's  (and  the  weight  of  tes- 
timony appears  to  be  the  other  way),  you 
will  have  to  find  that  she  represented  to  the 
plaintiffs  that  It  was  her  store,  and  she  was 
buying  the  goods.  If  she  did  that,  she  was 
bound  to  give  them  notice  of  a  change  when 
she  quit.' " 

Win.  Blakely  and  L.  K.  &  S.  G.  Porter, 
for  appellant.  John  R.  Harbison  and  W.  A. 
Challender,  for  appellees. 
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PER  CURIAM.  In  this  action  against  Em- 
ma Connor,  wife  of  A.  J.  Connor,  for  goods 
alleged  to  nave  been  sold  and  delivered  to 
her,  the  defendant  interposed  the  following 
defense:  That  she  -was  not  engaged  in  the 
grocery  business  when  the  goods  were  sold, 
and  never  purchased  any  of  them;  that  they 
were  sold  to  her  husband,  A.  J.  Connor,  and 
on  his  credit.  Testimony,  to  which  no  ex- 
ception appears  to  have  been  taken,  was  In- 
troduced by  both  parties,  and  questions  of 
fact  for  the  consideration  of  the  Jury  were 
presented.  Without  any  request  for  special 
Instruction  from  either  party,  the  case  was 
submitted  to  the  jury,  and  a  verdict  in  favor 
of  the  plaintiffs  was  rendered. 

We  fail  to  discover  any  error  in  that  para- 
graph of  the  charge  recited  In  the  first  as- 
signment. The  two  remaining  assignments 
are  as  far  from  being  specific  as  they  could 
well  be  made.  One  of  them  alleges  error  "In 
charging  the  jury  as  follows,"  and  for  spec- 
ification thereof  it  recites  the  entire  charge 
of  the  court  bodily,  Including  the  paragraph 
complained  of  in  the  first  assignment.  The 
other  charges  error  "in  submitting  the  case 
to  the  jury  under  the  evidence."  A  careful 
consideration  of  the  record  has  failed  to  con- 
vince us  that  either  of  these  assignments 
should  be  sustained.  Neither  of  them  In- 
volves any  question  that  requires  discus- 
sion. The  only  serious  question  In  the  case 
was  one  of  fact,  and  that  was  settled  by 
the  verdict    Judgment  afilrmed. 


PAGE  t.  SIMPSON. 

(Supreme  Court  of  Pennsylvania.     Jan.  6, 
1896.) 

Ejectment  —  Scbstitutbd   Service  —  Directing 
Verdict— Abstract  or  Title— Evidence. 

1.  Act  April  18, 1853,  provides  that,  in  eject- 
ment against  a  nonresident  of  the  county,  the 
writ  may  be  served  on  any  person  within  the 
county  having  charge  of  the  land  in  behalf  of 
the  defendant  claiming  adversely,  provided  it 
appear  that  defendant  has  notice  of  the  suit 
in  time  to  appear  and  defend  it.  Held,  that 
plaintiff  could  not  prove  that  nonresident  de- 
fendants, not  served  or  appearing,  had  actual 
notice  of  the  action,  in  order  to  make  the  verdict 
binding  on  them,  until  they  were  brought  upon 
the  record  by  a  service  on  their  agent  in  charge 
of  the  land. 

2.  The  abstracts  of  title  filed  by  plaintiff 
and  defendant,  as  required  by  rule  of  court, 
showed  that  they  both  claimed  under  sheriff's 
sales  under  judgments  against  W.  &  B.,  the 
earlier  one,  under  which  defendant  claimed, 
being  alleged  by  plaintiff  to  have  been  under  a 
judgment  void  as  to  creditors.  Plaintiff,  to 
show  title  in  W.  &  B.,  under  whom  he  claimed, 
offered  defendant's  abstract,  "for  the  simple 
purpose  of  proving  that  the  defendant  is  claim- 
ing under  W.  &  B\,  and  for  no  other  purpose"; 
and  it  was  admitted  without  objection  for  this 
purpose;  and  he  also  undertook  to  duplicate  this 
proof  by  calling  defendant,  and  asking  him  if 
he  did  not  claim  under  W.  &  B.,  to  which  de- 
fendant answered  that  he  did.  Held,  that  the 
court  was  not  justified  in  then  giving  a  binding 
instruction  for  defendant  on  the  ground  that 
plaintiff  had  shown  title  out  of  W.  &  B.  to  de- 


fendant by  his  own  evidence,  and  had  shot 
title  subsequent  to  defendant's  title  in  W. 

Appeal  from  court  of  common  pleas,  J 
son  county;  C.  A.  Mayer,  Judge. 

Ejectment  by  S.  Davis  Page  against 
11am  A.  Simpson  and  others.     From  a 
ment  entered  on  a  verdict  directed  fo 
fendant  Simpson,  plaintiff  appeals.     R< 
ed. 

H.  Clay  Campbell,  Alexander  C.  V 
and  J.  C.  Bucher,  for  appellant  Geor; 
Jenks  and  Means  &  Clark,  for  appellee. 

WILLIAMS,  J.  The  first  asslgnme 
error  cannot  be  sustained.  Three  def  en 
were  named  In  the  praecipe  and  sumi 
As  to  two  of  them  the  return  was  ' 
habet"  Personal  service  was  made 
the  third,  who  appeared  and  pleaded.  ' 
the  case  was  reached  for  trial  on  the 
so  made,  the  plaintiff  offered  to  prove 
the  other  defendants  had  actual  notice  c 
pendency  of  the  action.  In  order  to  mak 
verdict  to  be  rendered  binding  upon 
under  the  act  of  1853.  This  offer  was 
erly  refused.  Before  this  proof  coul 
properly  made,  it  was  necessary  that  th< 
appearing  defendants  should  be  brougl 
on  the  record  by  a  service  on  their  ag< 
employ^  in  actual  charge  or  superinten 
of  the  land  described  in  the  writ.  Th 
of  1853  authorized  judgment  against  one 
brought  upon  the  record  by  constructive 
Ice,  if  it  was  made  to  appear  that  b< 
actual  notice  of  the  fact  that  the  actioz 
pending.  There  was  no  constructive  si 
in  this  case,  but  a  return  that  the  defer 
Walnwright  &  Bryant  had  nothing  by  ' 
such  service  could  be  made. 

The  second  assignment  raises  an  Impc 
question  of  practice.  This  case  had 
put  at  issue  under  a  rule  of  the  court  of 
mon  pleas  of  Jefferson  county  which  rei 
that  a  plaintiff  in  ejectment  shall  file  a 
stract  or  brief  of  his  title.  When  tl 
done,  It  becomes  the  duty  of  the  defend! 
file  In  like  manner  an  abstract  of  thi 
upon  which  he  defends  his  possession, 
plaintiff  must  then  rejoin,  stating  the  aj 
he  expects  to  make  at  the  trial  to  the  ti 
Bet  up  by  the  defendant  The  real  br 
of  the  controversy  Is  thus  ascertained 
the  evidence  is  limited  accordingly.  Ii 
case  the  plaintiff's  brief  of  title  showec 
he  claimed  through  Walnwright  &  Brya 
means  of  a  sheriff's  sale  made  in  1891 
a  judgment  entered  against  them  In  fai 
the  Spring  Garden  National  Bank.  Tl 
fendant  then  filed  an  abstract  of  his 
showing  that  he  also  claimed  under  ' 
wright  &  Bryant  by  virtue  of  an  earlier 
lff's  sale,  made  in  1890.  This  sal 
averred,  divested  the  title  of  Wainwrij 
Bryant,  so  that  no  title  passed  to  the  pit 
by  virtue  of  the  subsequent  sale  ma 
him.  The  question  presented  by  th 
streets  at  this  time  was  over  the  prior 
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espective  sales;  the  defendant  alleging 
the  sale  under  which  he  claimed  was 
In  1800,  and  left  no  claim  in  Wain- 
it  &  Bryant  that  could  pass  by  the  sale 
91  to  the  plaintiff.  The  plaintiff's  re- 
ar admitted  the  priority  of  the  sale  to 
lefendant,  but  alleged  that  the  Judg- 
by  means  of  which  It  was  effected  was 
to  hinder,  delay,  and  defraud  the  cred- 
of  Walnwright  &  Bryant,  and '  was 
tore  absolutely  void  as  against  the  cred- 
sougbt  to  be  defrauded,  of  whom  the 
c  Garden  National  Bank  was  one.  This 
ht  the  Issue  down  to  a  single  question 
it,  viz.  was  the  judgment  and  sale  un- 
?hich  the  defendant's  title  was  acquired 
?  If  it  was,  then,  as  it  was  first  in 
It  passed  the  title  of  Walnwright  & 
at  to  him;  but  if  it  was  fraudulent,  as 
ilalntlff  alleged,  then  the  second  sale 
d  the  title,  and  it  was  now  held  by  the 
:iff.  At  the  trial  the  plaintiff  properly 
i  his  evidence  at  what  was  shown  by 
ibstracts  to  be  the  common  source  of 
viz.  the  title  of  Walnwright  &  Bryant, 
tut  in  evidence  the  Judgment  against 
in  favor  of  the  Spring  Garden  National 
,  the  sheriff's  sale,  and  deed  to  himself, 
the  return  of  the  sheriff  to  the  sum- 
in  ejectment.  This  showed  the  title  he 
tet  out  in  his  abstract,  and  gave  him  a 
prima  facie,  to  recover  upon  showing 
In  the  defendants  in  the  judgment. 
he  could  do  by  tracing  the  title  from 
commonwealth  down  to  them,  or  by 
Ing  that  the  defendant  recognized  their 
and  claimed  under  It.  He  adopted  the 
and  shorter  method.  He  offered  the 
dant's  abstract,  "for  the  simple  purpose 
>vlng  that  the  defendant  is  claiming  un- 
V'ainwright  &  Bryant,  and  for  no  other 
me."  The  offer  was  admitted  without 
Hon,  for  the  purpose  stated;  and  the 
was  thus  brought  to  the  attention  of  the 
and  the  Jury  that  Walnwright  &  Bryant 
the  common  source  of  title,  and  that 
inestion  on  which  the  action  depended 
whether  the  plaintiff  or  defendant  held 
title.  The  defendant's  abstract,  having 
offered  and  admitted  for  a  specific  pur- 
was  before  the  jury  for  no  other  pur- 
No  particular  instrument  or  averment 
ined  in  it  became  a  part  of  the  plain- 
case,  so  as  to  relieve  the  defendant 
making  out  his  own  title.  What  did 
ne  a  part  of  the  plaintiff's  case  because 
e  offer  of  the  abstract  was  that  the  de- 
int's  title  began  with  the  same  parties 
whom  the  plaintiff  derived  his  title, 
amounted  to  an  admission  by  the  de- 
int  that  Walnwright  &  Bryant  once  held 
d  title  to  the  land.  It  did  nothing  more, 
(feet  was  the  same  as  though  the  plaln- 
lad  shown  title  out  of  the  coninion- 
!b.  and  traced  the  same  through  the  in- 
flate holders  to  Walnwright  &  Bryant, 
plaintiff  should  then  have  rested.  For 
reason,  however,  that  is  not  apparent, 


he  undertook  to  duplicate  this  proof,  and 
called  the  defendant,  and  Inquired  of  him  if 
he  did  not  claim  title  under  Walnwright  & 
Bryant.  He  replied  that  he  did.  He  was 
then  cross-examined  by  his  own  counsel,  and 
stated,  in  substance,  that  the  title  claimed  by 
him  was  under  a  sheriff's  sale  made  in  1890. 
The  only  subject  upon  which  cross-examina- 
tion was  proper  was  whether  he  did  in  fact 
claim  under  the  title  of  Walnwright  &  Bry- 
ant How  he  claimed,  whether  through  a 
private  or  a  judicial  sale,  was  part  of  his 
own  case,  and  could  not  be  Injected  Into  the 
case  of  the  plaintiff  in  this  manner. 

The  motion  for  a  binding  Instruction  to  the 
jury  to  find  for  the  defendant  rested  on  the 
reason  stated  by  bis  counsel  that  "the  plain- 
tiff has  shown  title  out  of  Walnwright  & 
Bryant  to  W.  A.  Simpson,  by  his  own  evi- 
dence, and  has  shown  no  title  subsequent  to 
our  title  in  Walnwright  &  Bryant."  This 
was  a  misconception  of  the  effect  of  the  evi- 
dence. The  plaintiff  had  not  shown  title  out 
of  Walnwright  &  Bryant  by  his  offer.  He 
had  offered  to  show,  and  bad  shown,  only 
"that  the  defendant  is  claiming  title  undei 
Walnwright  &  Bryant";  or,  in  other  words, 
that  the  defendant  admitted  that  the  title  of 
Wainwright  &  Bryant  was  a  good  title. 
This  was  all,  and  It  did  not  justify  the  In- 
struction asked  for  and  actually  given  by  the 
learned  trial  judge.  The  burden  of  showing 
how  he  derived  his  title  from  the  common 
source,  and  that  the  sale  under  which  he 
claimed  was  prior  in  time  to  that  under 
which  the  plaintiff  claimed,  was  still  on  the 
defendant.  When  he  had  laid  his  title  be- 
fore the  jury  In  any  competent  manner,  the 
burden  of  showing  Its  invalidity  would  then 
have  rested  on  the  plaintiff;  but  the  fact 
that  he  used  the  defendant's  admission  of 
the  validity  of  the  title  of  Wainwright  & 
Bryant,  instead  of  establishing  that  title  by 
tracing  it  from  the  commonwealth  to  them, 
did  not  put  that  burden  on  him.  The  effect 
of  showing  a  common  source  of  title  Is  well 
settled.  Turner  v.  Reynolds,  23  Pa.  St.  199; 
Clark  v.  Trlndle,  52  Pa.  St.  492;  Riddle  v. 
Murphy,  7  Serg.  &  R.  230.  Nor  can  this 
judgment  be .  sustained  on  the  ground  that 
the  plaintiff  did  not  show  possession  in 
Walnwright  &  Bryant  at  the  date  of  the 
sheriff's  sale  under  which  he  claimed,  in  ac- 
cordance with  the  rule  laid  down  in  Yost  v. 
Brown,  126  Pa.  St.  92,  17  Atl.  533.  In  that 
case  the  plaintiff  did  just  what  the  plaintiff 
in  this  case  did.  He  put  in  evidence  the 
judgment  on  which  the  sheriff's  sale  was 
made,  the  process  upon  it,  the  sheriff's  sale, 
and  the  acknowledgment  of  the  sheriff's 
deed.  He  then  offered  the  summons  in  eject- 
ment and  the  sheriff's  return,  and  rested. 
The  defendant  then  entered  upon  his  de- 
fense, and  sliowed  a  sale  and  conveyance  of 
the  land  by  the  defendant  in  the  judgment 
to  a  third  person,  before  the  judgment  which 
the  plaintiff  had  given  in  evidence  was  en- 
tered, and  rested.    Upon  this  state  of  the  evlr^-. 
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denee,  It  was  held  that  the  presumption  that 
possession  follows  the  title  was  stronger  than 
the  presumption  of  possession  arising  from  a 
return  of  service  upon  the  defendant  In  eject- 
ment, and  should  therefore  prevail  until 
rebutted  by  evidence  showing  that  the  posses- 
sion of  the  defendant  In  the  judgment  con- 
tinued notwithstanding  his  sale.  The  prin- 
ciple on  which  that  case  was  decided  has  no 
application  whatever  to  this.  This  was  a 
contest  between  rival  claimants  under  suc- 
cessive sheriff's  sales,  in  which  the  later  pur- 
chaser had  to  attack  the  validity  of  the  ear- 
lier sale,  or  fail  in  his  action.  If  the  first 
sale  was  fraudulent,  then  the  purchaser  un- 
der the  second  acquired  the  title  of  the  de- 
fendants in  the  judgment,  and,  both  as  to 
them  and  the  purchaser  at  the  first  and 
fraudulent  sale,  is  entitled  to  recover. 

The  judgment  Is  reversed,  and  a  venire  fa- 
cias de  novo  awarded. 

DEAN,  J.,  dissents. 


BAKER  v.  IRISH. 

(Supreme  Court  of  Pennsylvania.     Jan.  6, 

1896.) 

Action  fok  Personal  Injuries  —  Contributory 

Negligence — Evidence—  Instruction 

as  to  Damages. 

1.  In  an  action  for  personal  injuries,  evi- 
dence that  plaintiff  had  been  guilty  of  negli- 
gence on  previous  occasions  is  not  admissible  to 
show  that  he  was  similarly  negligent  at  the 
time  of  the  accident. 

2.  The  fact  that  plaintiff's  testimony  was 
contradicted  by  the  preponderance  of  evidence 
does  not  justify  the  withdrawal  of  the  case 
from  the  jury. 

3.  In  an  action  for  injuries  to  a  messenger 
boy  16  years  old,  resulting  in  complete  and  per- 
manent paralysis  of  the  lower  part  of  the  body, 
the  conrt  charged  that  he  could  recover  for  the 
privation  and  pain  and  suffering  he  had  been 
subjected  to,  and  to  which  he  was  likely  to  be 
subjected,  as  well  as  the  pecuniary  loss  sustain- 
ed by  him,  and  likely  to  be  sustained  by  him 
during  the  remainder  of  his  life;  that  the  only 
evidence  as  to  pecuniary  loss  was  that  he  was 
a  boy  16  years  old;  that  the  jury  could  only 
estimate  what  his  earnings  would  have  been; 
and  that  his  wages  at  the  time  of  the  accident 
did  not  affect  the  question.  Held,  that  the 
charge  was  adequate. 

4.  The  fact  that  the  verdict  was  against  the 
weight  of  the  evidence  is  not  ground  for  using 
greater  strictness  in  passing  on  the  sufficiency 
of  the  charge  as  to  damages. 

Appeal  from  court  of  common  pleas.  Alle- 
gheny county;   Christopher  Magee.  Judge. 

Action  by  Herbert  H.  Maker,  by  his  father 
and  next  friend,  A.  H.  Baker,  against  D.  C. 
Irish.  Prom  a  Judgment  for  plaintiff,  de- 
fendant appeals.     Affirmed. 

Stone  &  Potter,  for  appellant.  S.  A.  Will 
and  Lev.  McQulston,  for  appellee. 

DEAN,  J.  The  plaintiff,  Herbert  H.  Baker, 
was  a  messenger  boy  In  the  Penn  Building, 
on  Penn  street,  in  the  city  of  Pittsburg.  The 
building  is  eight  stories  high,  and  access  to 


the  floors  is  had  by  two  hydraulic  pass* 
elevators.  The  entrance  to  the  elevators 
the  landings  is  by  doors,  which  swing 
ward  from  the  shafts.  The  plaintiff,  on 
of  August,  1803,  was  about  16  years  of 
and  at  that  time  was  in  the  employ  of  i 
ant  on  the  third  floor.  The  defendant  i 
owner  of  the  building,  provides  the  elevi 
and  employs  those  who,  for  the  conven 
of  his  tenants,  operate  them.  The  plai 
on  this  day,  went  up  to  the  eighth  fio 
meet  another  boy,  D.  R.  Lean,  that  he  i 
exchange  with  him  a  book.  After  attei 
to  this,  he  testifies  he  got  Into  the  elevat 
come  down  to  the  third  floor,  where  he 
employed,  and  when  in,  asked  the  condi 
E.  M.  Scott,  to  let  him  off  at  that  floor, 
cordlngly,  it  was  stopped  a  half  foot  t 
the  floor,  and  Scott  turned  the  knob  oi 
door  and  threw  It  open  with  one  hand, 
lng  hold  of  the  lever  which  controlled  th 
vator  with  the  other.  Baker  says,  as  so 
the  door  was  thrown  open,  he  stepped  o 
floor  with  his  left  foot,  the  other  being  o 
platform  of  the  elevator,  when  Scott,  b 
use  of  the  lever,  suddenly  dropped  th< 
vator,  the  upper  transom  of  It  catchln; 
left  foot  between  It  and  the  floor.  The 
som  broke,  and  he  fell  back  into  the  ele1 
which  Scott,  on  noticing  the  mishap, 
immediately  raised.  There  were  two 
passengers  in  the  elevator  at  the  time,  C 
bell  and  Johnson.  Plaintiff's  Injuries 
very  serious.  His  back  being  broken, 
disabled  for  life.  Scott,  who  had  char 
the  elevator,  testified  positively  he  dl< 
stop  at  the  third  floor,  nor  did  Baker  asl 
to  stop,  but  that,  while  the  elevator  was 
lng  rapidly  past  the  floor,  Baker  hi: 
turned  the  knob  on  the  floor  door,  am 
tempting  to  jump  out,  was  caught  bet 
the  transom  and  the  floor  before  he  cou 
verse  the  motion,  but  he  Immediately  d 
when  he  noticed  Baker's  peril.  Plnlnti 
leging  negligence  in  Scott,  the  servai 
that  he  started  the  elevator  while  he,  j 
tiff,  was  In  the  act  of  getting  off  it,  thus 
lng  his  injury,  brought  suit  for  dan 
against  his  employer,  this  defendant.  A 
trial,  the  evidence  of  Campbell  and  Job 
the  other  two  passengers,  although  not 
positive  in  its  character,  tended  to  corrot 
Scott  as  to  the  cause  of  the  accident, 
court  submitted  the  evidence  to  the  ju 
find  whether  the  accident  was  caused  b 
negligence  of  Scott  in  suddenly  startin 
elevator,  or  in  the  recklessness  of  Bak 
jumping  from  it  when  it  did  not  stop, 
verdict  was  for  plaintiff  in  sum  of  $ 
and,  judgment  being  entered  thereon,  de 
ant  appeals,  assigning  three  errors. 

The  first  is  to  the  rejection  of  evic 
Defendant  proposed  to  prove  that  Bake 
made  a  practice  of  jumping  from  the  ele 
while  in  motion.     To  this  plaintiff  obji 

|  and  the  objection  was  sustained.     Then 
no   error   in   the  ruling.     What   Baker 

1  done  before  would  warrant  no  inferenc 
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remote,  that  be  had  done  the  same  on 
y  of  the  accident,  that  the  evidence 
ladmlsslble.  Says  Wbart  Ev.  {  40, 
tea:  "Ordinarily,  when  a  party  is  sued 
mages,  flowing  from  negligence  imput- 
hlm,  it  Is  Irrelevant  to  prove  against 
her  disconnected  though  similar  negll- 
cts.  •  *  •  So,  where  the  question, 
it  against  a  railway  company,  is  wheth- 
■iver  on  a  particular  occasion  was  neg- 

it  is  Irrelevant  to  prove  that  he  had 
negligent  on  other  occasions."  The 
rule  applies  where  the  defense  Is  that 
ury  was  caused  by  plaintiff's  own  neg- 
t.  Hen  do  not  usually  risk  life  and 
without  motive,  and  the  fact  that  a 
>as  done  so  once,  or  oftener,  does  not 
it  the  deduction  that  he  did  so  on  the 
ilar  occasion  In  controversy, 
second  assignment  Is  to  the  refusal  of 
nrt  to  affirm  defendant's  third  point, 
was  that,  "under  tbe  pleadings  and  all 
idence  In  this  case,  the  verdict  should 
defendant."  In  view  of  Baker's  own 
ray,  tbe  point  could  not  be  affirmed, 
itlfled  positively  to  the  fact  that  Scott 
1  the  elevator  half  a  foot  below  the 
ar,  threw  open  the  door,  and,  as  plaln- 
s  In  the  act  of  stepping  out,  dropped  it 
ily,  catching  his  leg  between  the  trnn- 
ad  the  floor.  Scott  flatly  contradicted 
ad  testified  Baker  threw  open  tbe  door, 
tempted  to  jump  out  while  the  elevator 
i  motion.     Johnson  says  he  saw  Baker 

He   did   not  know   who  opened  the 

He  heard  the  crash,  however,  before 
>vator  stopped.  Campbell,  who  got  In 
eighth  floor,  testifies  be  was  sitting  on 

closely  examining  a  time-table,  when 
rd  a  crash,  and  he  thinks  there  was  no 
t  the  third  floor.  An  examination  of 
stimony,  printed  in  the  paper  books,  in- 
t  to  us  that  the  weight  of  it  was  with 
ant  But  that  Is  not  the  test  of  error 
Is  assignment.  To  weigh  conflicting 
ce  Is  not  one  of  our  functions.  That 
s  to  the  jury,  who  not  only  scan  the 
any.    but    have  the   witnesses    before 

This  boy  knew  just  what  he  did. 
he  positively  and  explicitly  told  what 
>d,— and  what  he  narrated  could  have 
ed  just  as  he  narrated  it,— the  positive 
diction  of  Scott,  even  with  the  degree 
-oboration  from  Johnson  and  Campbell, 
aot  divest  the  jury's  constitutional  right 
islder  and  weigh  the  testimony.  We 
in  Kohler  v.  Railroad  Co..  135  Pa.  St. 
)  Atl.  1040,  that  even  where  tbe  plain- 
estlmony  Is  contradicted  by  his  own 
ises,  yet  if  his  statement  make  out  a 
lear  of  contributory  negligence,  it  must 
the  jury.  If  his  evidence  must  go  to 
iry  when  he  credits  the  contradictory 
ises  by  calling  them  to  the  stand,  cer- 

lt  must  go  there  when  he  discredits 

third  assignment  is  that  the  charge 
ladeqtuite  on  the  measure  of  damages. 


In  that  particular,  the  charge  was  as  follows: 
"If,  In  view  of  all  the  evidence,  you  find  for 
the  plaintiff,  you  may  allow  damages  for 
direct  expenses,  if  any  have  been  made  or 
shown.  Now,  there  are  none  here,  I  think. 
The  supreme  court  has  said  that  Is  an  ele- 
ment of  damage,  however;  but  I  do  not  think 
any  direct  expenses,  sucb  as  physician's  fees 
and  care  for  nursing,  etc.,  are  shown  here, 
because  the  father  is  liable  for  that,  and  be 
has  an  action  for  that  and  for  the  earnings  of 
the  boy.  He  may  recover  for  the  privation 
and  inconvenience  he  has  been  subjected  to, 
and  for  the  pain  and  suffering  he  has  al- 
ready endured,  bodily  and  mentally,  and 
which  he  Is  likely  to  endure.  Nobody  can 
bear  that  for  him,  and  that  goes  as  an  ele- 
ment of  damage,  as  well  as  the '  pecuniary 
loss  he  has  sustained,  and  likely  to  be  sus- 
tained during  the  remainder  of  his  life,  from 
his  disabled  condition.  Now,  as  to  pecuniary 
loss,  that  would  have  to  be  estimated.  The 
only  evidence  you  have  Is  that  he  is  a  boy  in 
his  sixteenth  year,  and  you  can  only  esti- 
mate what  his  earnings  would  have  been. 
You  have  his  age  as  the  only  fact  connected 
with  his  earning  power.  I  do  not  think  what 
his  wages  were  would  be  matter  that  would 
be  involved  in  this."  It  is  true,  this  Instruc- 
tion on  the  measure  of  damages  in  a  case  of 
this  Importance  was  very  brief;  but  that 
does  not  determine  It  was  inadequate.  Tak- 
ing Into  view  the  facts  here,  must  we  say 
the  jury  was  left  in  the  dark  as  to  their 
duty?  This  boy,  when  Injured,  was  but  Hi 
years  of  age.  There  could  be  no  proof  wblcb 
would  approximate  his  future  earnings  as  a 
man.  There  was  no  dispute  as  to  the  fact 
that  his  earnings  bad  been  no  higher  than 
those  of  a  messenger  boy.  His  injury  had 
resulted  in  complete  paralysis  from  the  low- 
er portion  of  the  spine  to  the  toes.  The  tes- 
timony of  Dr.  MacCord,  that  this  Injury  was 
unquestionably  permanent,  was  not  disputed. 
The  degree  of  Intelligence  possessed  by  the 
boy  was  measurably  known  to  the  jury,  from 
a  very  long  examination  and  cross-examina- 
tion before  them.  Taking,  then,  these  facts, 
undisputed  as  they  were,  a  boy  of  16  totally 
disabled  for  life,  the  court  could  have  said 
but  little  more  than  was  said.  It  is  not  as 
If  there  had  been  dispute  as  to  tbe  earning 
capacity  of  the  Injured  person,  or  as  to  the 
extent  of  the  disability,  or  as  to  how  long 
It  would  probably  last  These  would  have 
called  for  fuller  Instructions.  As  the  jury 
found  the  question  of  negligence  against  de- 
fendant, their  verdict  in  viow  of  the  nature 
of  the  injury,  can  hardly  be  called  exorbi- 
tant or  unduly  large  because  of  Inadequacy 
of  charge.  Nor  ought  we  to  be  moved  to 
astuteness  In  discovering  error  on  this  last 
assignment,  because  tbe  jury  rendered  a  ver- 
dict against  what  seems  to  be  the  weight  of 
the  evidence  on  the  question  of  negligence. 
Assuming  the  weight  of  the  evidence  was 
with  defendant,  and  that  the  learned  judge 
of  the  court  below  mlgbt  well  have  so  said, 
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he  was  not  bound  to  do  bo.    In  the  case  of 
Railroad  Co.  v.  Goodman,  62  Pa.  St  329,  an 
action  by  a  husband  against  the  company  for 
damages  by  reason  of  the  death  of  his  wife 
from  alleged  negligence  of  the  company  at 
a   grade   crossing,   the   case   rested  almost 
wholly  on  bis  unsupported  testimony.    Even 
five  of  his  own  witnesses  contradicted  him  in 
the   most   material   point,   the   contributory 
negligence  of  both  husband  and   wife.    So 
one-sided  was  the  testimony,  that  It  called 
from  this  court  (Agnew,  J.)  these  remarks: 
-"The  verdict  in  this  case  appears  to  us  to 
bare  been  very  unwarranted,  and  ought  to 
bave  been  set  aside.    The  evidence  of  neg- 
ligence on   part   of   plaintiff   below   on   ap- 
proaching   the    railroad    crossing    Is    very 
strong.    •    •    *    Yet  we  perceive  no  means 
of  reaching  the  injustice  on  a  writ  of  error, 
without  ourselves  undertaking  to  decide  the 
facts,  which  fell  within  the  province  of  a 
jury.    *    •    •    A  judge  is  not  bound  to  ex- 
press his  opinion  on  the  facts;'  though  we 
think,  in  this  case,  he  would  have  done  a 
service  to  justice  had  he  pointed  out  to  the 
jury  with  some  emphasis  the  true  attitude 
of  the  case  on  Its  facts."    The  verdict  was 
for  plaintiff  in  a  much  larger  amount  than 
here.    The  charge  on  the  measure  of  dam- 
ages was  briefer,  and  although  the  point  of 
Inadequacy  in  this  last  particular  was  strong- 
ly pressed,  the  court  refused  to  carry  over 
an  error  in  disregarding  the  weight  of  the 
evidence  by  the  jury  and  court  below,  and 
graft  it  on  the  assignment  relating  to  the 
question  of  damages,  although  the  instruction 
on  this  last  subject  was  not  beyond  criticism. 
So,   whatever  substantial  error  there  was 
here,  It  Is  beyond  our  reach,  and  however 
manifest  It  may  seem,  we  will  not,  on  mere- 
ly verbal  criticism  of  the  charge  in  an  an- 
other particular,  reverse  because  of  an  error 
over  which  we  have  no  control.    In  other 
words,  for  an  error  of  gravity  over  which 
we  have  no  power,  we  will  not  reverse  on 
a  trivial  one,  where  we  have  power,  when 
the  latter  could  not  have  done,  and  obvious- 
ly did  not  do,  harm.    A  careful  examination 
of  the  whole  case  fails  to  disclose  any  error 
sufficient  to  warrant  a  reversal.    Therefore 
the  judgment  is  affirmed. 


GALEY  v.  MELLON. 

(Supreme  Court  of  Pennsylvania.     Jan.  6, 

1896.) 

COJJTHACT— ASSIQJfABIMTT. 

A  contract  for  drilling  an  oil  well  may 
be  assigned  by  the  contractor  when  the  work 
necessarily  requires  the  labor  and  attention  of 
a  number  of  men,  and  it  does  not  appear  that, 
because  of  his  knowledge,  experience,  or  pe- 
cuniary ability,  or  for  any  other  reason,  the 
contractor  was  especially  fitted  to  carry  on  the 
work. 

Appeal  from  court  of  common  pleas,  Wash- 
ington county. 
Action  by  Samuel  Galey,  for  the  use  of  A. 


G.  and  J.  H.  Smith,  copartners  as  S 
Bros.,  against  W.  L.  Mellon.     From  a  ; 
ment   for  plaintiff,   defendant   appeals, 
firmed. 

John  W.  Donnan  and  J.  McF.  Carp€ 
for  appellant.  J.  M.  Braden,  Albei 
Sprowls,  and  John  B.  Chapman,  for  app 

FELL,  J.  This  action  Is  founded  uj 
contract  for  drilling  an  oil  welL  The 
sonal  performance  of  the  work  by  the 
plaintiff  could  not  have  been  contemp 
by  the  parties  at  the  time  the  contract 
made.  The  work,  of  necessity,  require 
labor  and  attention  of  a  number  of 
and  it  does  not  appear  that  because  o 
knowledge,  experience,  or  pecuniary  al 
or  for  any  other  reason,  Galey  was  espe 
fitted  to  carry  It  on.  There  is  nothli 
a  personal  nature  about  It,  and  its  per 
performance  by  him  was  not  the  Induce 
nor  of  the  essence  of  the  contract.  The 
tract  was  assigned  to  Smith  Bros.,  th 
plaintiffs,  and  the  work  under  It  was 
by  them,  with  the  knowledge  of  the  d« 
ant,  from  the  beginning.  The  Jury  i 
that  they  were  not  subcontractors 
upon  a  contract  as  to  which  they  bi 
rights.  It  was  competent  for  Galey  1 
sign  to  them  the  executory  contract,  wi 
of  his  rights  under  it,  or,  after  the  co 
tion  of  the  work,  to  assign  to  them  the 
to  receive  the  amount  due  on  settle 
In  either  event  they  had  the  right  t 
his  name  as  legal  plaintiff,  but  in  n 
would  their  rights  rise  higher  than  bis. 
action  was  tried  on  the  right  of  the 
plaintiff  to  recover.  The  doors  were  o 
to  every  defense  available  against  hin 
In  no  aspect  of  the  case  was  the  def  e 
prejudiced  because  of  the  form  of  the  s 
Practically,  the  question  at  the  trial 
whether  the  legal  plaintiff  was  entitl 
recover  on  the  contract,  and  that  dep 
upon  whether  the  fault  which  ultimata 
suited  in  the  destruction  of  one  of  the 
was  chargeable  to  the  defendant's 
superintendent  The  Jury  found  that  ii 
and  they  had  the  aid  of  a  charge  t 
learned  trial  judge,  which  fully  and  c 
explains  the  facts  and  the  law  applies 
them.    The  judgment  Is  affirmed. 


McMillan  v.  federal  st.  &  i 

PASS.  RY.  CO. 
(Supreme  Court  of  Pennsylvania.    Jan.  6, 
Stkeet-Railwat  Company — Ejection  or  I 

OIB — DlSOBIDIBSCC  TO  RuLK. 

1.  A  passenger  on  a  street  railway, 
requested  by  the  conductor  to  go  from  th 
form  to  the  inside  of  the  car,  where  then 
vacant  seats,  refused  to  do  so,  though  he 
that  a  rule  of  the  company  forbade  pass 
to  stand  on  the  platform  when  there  was 
in  the  car.  As  a  reason  for  refusing  1 
he  was  not  going  far  enough  to  justify 
going  inside,  but  how  far  he  was  going 
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to  «*r.  The  car  was  then  stopped,  and 
b  told  that  he  must  go  inside  or  get  off, 
pfusing  to  do  either,  he  was  put  off  by 
mdnctor,  who  used  sufficient  force  to 
his  hold  of  the  railing,  and  to  remove 
am  the  platform,  and  to  prevent  him  from 
ding  the  car.  Held,  that  he  had  no  right 
ion  against  the  company,  the  rule  being 
suable  one. 

The  passenger  having  resisted  the  con- 
in  the  proper  performance  of  his  duty, 
i  not  entitled  to  recover  punitive  damages 
e  the  conductor  used  force  in  removing 
on  the  car. 

>al  from  court  of  common  pleas,  Alle- 
county;  Christopher  Magee,  Judge, 
in  by  H.  McMillan  against  the  Federal 
&  Pleasant  Valley  Passenger  Railway 
iny  for  damages  on  account  of  plain- 
emoval  from  defendant's  car.  From  a 
ent  for  plaintiff,  defendant  appeals. 
led. 


e  &  Potter,  for  appellant. 
;,  for  appellee. 


Hudson  & 


X<,  J.  The  reasonableness  of  the  rule 
defendant  company  forbidding  passen- 
o  stand  on  the  platform  when  there 
*>m  inside  the  car  seems  to  have  been 
led  at  the  trial.  The  questions  sub- 
to  the  jury  were  whether,  under  the 
■stances,  the  plaintiff  was  excused 
complying  with  the  rule,  and  whether 
?ssary  force  was  used  In  putting  him 
t  car.  While  the  testimony  as  to  a 
f  the  occurrence  was  conflicting,  the 
'acts  are  clear  of  doubt.  The  plaintiff 
sked  by  the  conductor  to  go  from  the 
tn  to  the  inside  of  the  car,  where 
were  vacant  seats,  which  were  pointed 
blm.  He  refused  to  do  so.  He  knew 
rule  of  the  company  which  forbade 
igers  to  stand  on  the  platform  when 
was  room  in  the  car,  and,  if  his  atten- 
ds not  called  to  it  at  that  time,  he  un- 
od  fully  that  the  conductor's  request 
ference  to  the  rule,  and  that  it  was  his 
to  enforce  It  After  some  discussion, 
he  plaintiff's  final  refusal  to  comply 
be  request  made,  the  car  was  stopped, 
e  was  told  that  he  must  either  go  in- 
r  get  off.  He  persisted  in  his  refusal 
either,  and  was  put  off.  When  the  car 
tarted,  he  attempted  to  get  on,  and  was 
Ml  by  the  conductor,  who  pushed  him 
from  the  platform.  He  was  not  in- 
The  force  used  was  to  loosen  his 
mm  the  railing,  to  remove  him  from 
atform,  and  to  prevent  him  from  board- 
ie  car  again  while  It  was  in  motion, 
facts  were  either  admitted  or  so  clear- 
abllshed  by  the  testimony  as  to  be  be- 
dlspute.  It  remains  to  consider  wheth- 
ider  the  circumstances,  it  was  unrea- 
le  to  enforce  the  rule,  and  whether  un- 
wry  force  was  used  in  ejecting  the 
iff  from  the  car.  The  rule  of  the  corn- 
was  a  reasonable  one,  Intended  to  se- 
:he  safety  and  comfort  of  passengers. 
s  the  duty  of  the  plaintiff  to  obey  it, 
v-33a.do.13— 86 


sad  the  right  of  the  company  to  enforce  it 
Cases  might  arise  in  which  it  would  seem 
that  the  rule  should  not  be  rigidly  enforced, 
or  an  Immediate  compliance  with  it  required, 
as  where  the  passenger  was  at  the  point  of 
alighting,  and  his  presence  for  a  few  mo- 
ments on  the  platform  would  not  endanger 
or  Inconvenience  any  one.     But  the  necessity 
for  the  enforcement  of  the  rule  Is  not  to  be 
determined  by  the  passenger.    A  rule  that 
might  be  suspended  at  his  will  would  cease 
to  be  a  rule.     The  management  of  the  car 
in  all  matters  which  relate  to  the  conduct  of 
passengers  Is  with  the  conductor,  and  ordi- 
narily the  enforcement  or  suspension  of  a 
rule  must  rest  with  him.     A  passenger,  in 
any  event,  would  have  no  right  to  complain 
of  the  enforcement  of  a  reasonable  rule  un- 
less he  had  stated  to  the  conductor  an  ade- 
quate reason  for  its  suspension  in  his  case. 
i  This  the  plaintiff  did  not  do.     He  testified 
I  that  he  told  the  conductor  that  he  was  not 
!  going  far  enough  "to  justify"  him  in  going 
1  into  the  car,  because,  If  he  went  in  and  sat 
I  down,   he  would  have   to   come   right   out 
again;  that  he  would   be  at  his  stopping 
J  place,  and  there  was  no  use  in  his  going  in; 
!  that  he  "was  not  going  far  enough  to  go  in," 
|  and  "It   was   not  worth   while  to  go   in." 
|  When  asked  by  the  conductor  how  far  he 
J  was  going,  his  only  reply  was,  "Not  far." 
•  This  was  coupled  with  the  assertion  that  he 
i  would  not  go  In.     His  statement  that  he  was 
\  not  going  far,  with  his  refusal  to  say  how 
i  far,  gave  the  conductor  no  Information.     He 
!  might  have  meant  a  square  or  a  mile.     That 
j  he  rode  some  distance  during  the  controver- 
I  sy  before  the  car  was  stopped,  and  after- 
i  wards  attempted  to  get  on  and  finish  his 
journey,  cast  serious  doubt  upon   his  good 
faith,  and  confirmed  the  suspicion  of  want  of 
'  candor  which  his  previous  conduct  had  lndl- 
;  cated.     He  undertook  to  make  himself  the 
!  judge  of  the  necessity  for  the  enforcement 
of  the  rule.     In  this  he  was  wrong. 

The  learned  Judge  was  inaccurate  In  stat- 
ing in  the  part  of  his  charge  which  Is  the 
subject  of  the  first  specification  of  error  that 
I  the  plaintiff  had  testified  that  he  had  been 
i  kicked.     No  such  statement  appears  in  his 
i  testimony.    There  was  testimony  given  by 
others  that  he  had  been  kicked,  due  no  doubt 
{  to  the  fact  that  the  conductor  held  bis  foot 
in  a  position  to  push  the  plaintiff  away  from 
the  platform  when  he  attempted  to  get  on  the 
!  car  while  It  was  in  motion.    The  plaintiff  tes- 
tified that  the  conductor  alone  put  him  off 
the  car;   that  it  was  done  by  pushing  him; 
that  he  did  not  know  that  the  motorman 
touched  him.     He  distinctly  and  repeatedly 
stated  that  he  was  not  aware  of  being  struck 
or  kicked,  and  that,  as  far  as  he  knew,  he 
was  not.     There  1b  no  evidence  to  justify  the 
conclusion  that  there  was  any  wanton  or 
reckless  conduct  on  the  part  of  the  conduct- 
or,  and   the  plaintiff  complained   of   none. 
The  whole  burden  of  his  complaint  was  that 
he  had  been  put  off,  not  the  manner  in  which 
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it  was  done.  The  case  should  not  bare  been 
left  to  the  Jury  to  find  punitive  damages. 
When  the  plaintiff  resisted  the  conductor  In 
the  proper  performance  of  his  duty  he  made 
the  use  of  force  necessary,  and  If,  in  the 
struggle  which  followed,  there  was  not  an 
exact  and  delicate  adjustment  of  it  to  the 
end  in  view,  he  has  no  ground  for  complaint. 
The  assignments  of  error  are  sustained,  and 
the  judgment  1b  reversed. 


TIPPER  TEN  MILE  PLANK-ROAD  CO.  T. 

BRADEN. 

(Supreme  Court  of  Pennsylvania.     Jan.  6, 

1806.) 

Plank-Road  Company— Spring  ix  Roadbed— 
Right  to  Water. 

1.  A  plank-road  company,  having  condemn- 
ed a  right  of  way  over  a  farm,  made  a  cut 
therein  10  feet  deep,  and  in  so  doing  a  spring  of 
water  was  opened  3  or  4  feet  above  the  road- 
way. Held,  that  the  title  to  the  water  was  ab- 
solute in  the  owner  of  the  farm,  and  that  he 
could  use  it  as  he  saw  fit,  provided  he  did  not 
injure  the  company's  road. 

2.  The  right  of  the  company  to  drain  the  i 
water  off  its  roadbed  did  not  give  it  any  right 
to  appropriate  the  spring  itself,  or  to  exclude 
the  owner  therefrom. 

Appeal  from  court  of  common  pleas,  Wash- 
ington county;  J.  A.  Mcllvalne,  Judge. 

BUI  by  the  Upper  Ten  Mile  Plank-Road 
Company  against  William  H.  Braden.  From 
a  decree  In  favor  of  plaintiff,  defendant  ap- 
Reversed. 


Albert  8.  Sprowls,  for  appellant.  Clark 
&  Berryman  and  R.  W.  Irwin,  for  appellee. 

WILLIAMS,  J.  The  report  of  the  learned 
master  deals  in  an  able  and  logical  manner 
with  the  questions  of  fact  and  law  involved 
in  this  case.  The  conclusions  reached  have, 
however,  as  it  seems  to  us,  been  Influenced 
by  an  Inaccurate  definition  of  the  respective 
rights  of  the  owner  of  the  soil  and  the  owner 
of  the  easement  of  way  over  It.  The  find- 
ings of  fact  show  that  the  plaintiff  corpora- 
tion is  the  owner  of  a  wagon  road,  the  right 
of  way  for  which  was  obtained  by  the  exer- 
cise of  the  right  of  eminent  domain.  This 
road  passes  over  a  part  of  a  farm  known  as 
the  "Boyd  Farm."  In  grading  the  road  over 
this  farm  It  became  necessary  to  make  a  cut, 
the  banks  on  the  upper  side  of  which  were 
some  10  or  12  feet  high.  In  making  this  cut 
a  fine  vein  or  spring  of  water  was  opened, 
which  gushed  out  of  the  rocks  some  three  or 
four  feet  above  the  roadway.  For  some 
years  the  water  was  used  to  supply  a  water- 
ing trough  placed  below  the  spring,  and  the 
surplus  water  was  conducted  away  by  means 
of  a  ditch  on  the  upper  side  of  the  roadway. 
More  recently  the  corporation  has  removed 
this  trough  several  hundred  feet  to  the  land 
of  another  farm  owner,  has  inclosed  the 
spring  In  solid  masonry,  made  watertight 
overhead  as  well  as  on  the  sides,  and  con- 
ducted all  the  water  away  and  off  the  de- 


fendant's land  by  means  of  Iron  pipes, 
ering  a  small  portion  of  it  into  the 
trough,  and  making  some  other  dlspo 
of  the  rest  of  it  The  defendant  we 
search  of  his  spring,  and  opened  a  hoi 
the  cistern,  so  that  he  could  see  wha 
being  done  with  the  water.  He  also  in 
that  he  had  a  right  to  use  the  water  f 
cattle,  and  expressed  his  purpose  to 
away  the  rocks  at  that  point,  and  prei 
permanent  and  convenient  place  for  t 
tablishment  of  a  watering  trough  for  hi 
use  and  the  use  of  the  public.  To  pi 
him  from  opening  the  watertight  c 
built  about  his  spring,  and  to  compel  t 
pay  for  repairing  the  damage  done  to 
his  effort  to  find  out  what  was  being 
with  the  water,  this  bill  was  filed,  an 
case  went  to  a  master  to  hear  the  evl 
and  to  make  appropriate  findings  of  fac 
law  under  the  old  practice.  The  maste 
upon  these  facts  that  the  spring  belonj 
the  owner  of  the  soil  on  which  it  wa 
in  his  third  conclusion  of  law  held  tha 
title  of  the  owner  Is  so  qualified  by  plai 
easement  that  the  spring  can  only  be  i 
ed  subject  to  the  easement"  This  i 
mistake,  and  it  gave  direction  to  all  thi 
lowed.  The  plaintiff's  easement  qu 
the  manner  in  which  the  defendant 
use  his  spring,  but  it  did  not  qualify  hit 
The  title  was  as  absolute  and  unqualli 
the  water  as  to  the  rocks  out  of  which 
sued,  and  the  defendant  had  the  rig 
take  it  where  he  pleased,  and  use  It 
pleased.  Mills,  Em.  Dom.  70.  He  h 
right  to  use  it  in  such  a  manner  as  to 
Injury  on  the  plaintiff's  roadbed,  but  l 
the  right  to  use  the  whole  of  it,  to  cc 
it  by  pipes  wherever  he  desired,  to  coi 
It  to  sell  it  or  to  waste  it  The  pi 
has  no  easement  In  the  spring.  It  has  a 
of  way  for  public  travel  over  the  land 
which  the  waters  of  this  spring  desci 
and  for  the  purpose  of  preserving  its 
bed  In  a  condition  suitable  for  travel  i 
drain  the  water  off.  The  right  Is  o 
drainage  of  the  roadbed  only.  It  la 
right  to  appropriate,  or  to  take  exc 
possession  of,  the  spring  itself,  or  to  e: 
the  owner  therefrom.  Id.  p.  71.  The 
ration  had  gone  much  further  In  this 
It  had  taken  exclusive  possession  c 
spring.  It  had  taken  upon  Itself,  for 
purpose,  the  responsibility  of  preservli 
absolute  purity  of  the  water,  so  that  It 
be  delivered  on  the  land  of  another  ; 
without  contamination  from  surface 
For  this  purpose  it  bad  literally  set 
up  In  a  watertight  reservoir,  into  whk 
pipes  were  introduced,  by  means  of 
the  spring  was  transported  off  the  It 
the  owner  and  set  down  some  hundr 
feet  away  upon  the  land  of  another  \ 
Because  the  owner  was  curious  to 
what  was  being  done  with  his  sprin 
had  opened  a  hole  Into  the  reservoir,  t 
might  learn  the  situation,  this  bill  wa 
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d  a  chancellor  appealed  to  In  order  to  re- 
ain  his  curiosity  by  Injunction,  and  to 
nish  him  for  his  temerity  in  seeking  to 
off  what  the  corporation  was  doing  with 
i  spring.  An  injunction  has  been  decreed, 
d  damages  have  been  assessed  In  accord- 
ce  with  the  prayer  of  the  bill.  This  result 
due  to  the  mistaken  definition  of  the  rights 
the  parties  found  In  the  third  conclusion 
law  to  which  we  have  referred.  The  mas- 
'  and  the  court  below  have  proceeded  on 
>  theory  that  the  title  of  the  defendant  has 
>n  qualified  and  restricted  by  the  easement 
passage  over  the  roadway,  so  that,  as  be- 
een  him  and  the  corporation,  he  has  no 
ht  to  the  use  of  the  spring  if  the  corpora- 
u  finds  it  convenient  for  the  purposes  of 
linage  to  take  exclusive  possession  of  it, 
il  transport  it  to  any  point  where  It  may 
sh  to  use  it  off  the  land  of  the  owner.  The 
«  rule  Is  that  the  easement  qualifies,  not 
i  title  to  the  spring,  but  the  manner  of  its 
i.  The  corpora  Hon  has  a  roadway  at  the 
le  of  which  the  defendant  has  a  spring, 
ch  must  so  use  his  own  as  to  Inflict  no  un- 
•essary  injury  on  the  other,  but  neither 
1  forcibly  exclude  the  other  from  what  is 
i  own.  It  was  neither  against  law  nor 
»inst  equity  for  the  detendant  to  seek  ac- 
ts to  his  spring,  and,  although  this  may 
t  have  been  done  in  a  peaceable  spirit,  it 
is  nevertheless  in  the  exercise  of  a  clear 
:al  right.  The  corporation  may  drain  Its 
id.  but  it  cannot,  in  the  exercise  of  the 
ht  of  drainage,  take  forcible  possession  of 
s  spring,  exclude  the  owner  from  access 
It,  and  transport  It  for  its  own  use,  or  to 
i  use  of  any  other  person,  off  the  owner's 
id.  The  right  of  drainage  does  not  ln- 
ide  the  right  of  appropriation,  nor  does  it 
rtify  the  forcible-  exclusion  of  the  owner 
>m  access  to  a  spring  of  water  that  comes 
the  surface  on  his  own  land,  outside  the 
»ten  track  of  the  roadway.  Subject,  how- 
?r,  to  the  owner's  right  of  access,  the  meth- 
of  drainage  to  be  adopted  is  for  the  corpo- 
tlon  to  determine.  The  decree  appealed 
>m  is  reversed,  the  Injunction  is  dissolved, 
d  the  bill  dismissed,  at  the  costs  of  the 
lintlff. 


HINDMAN  v.  DOUGHTY. 
Supreme  Court  of  Pennsylvania.    Jan.  6, 

1896.) 
Magistrate's  Record— Presumption  or  Ac- 

CURACr. 

The  record  of  a  magistrate  showed  an 
reement  by  the  parties  to  a  suit  before  him 
submit  all  matters  to  referees,  and  to  abide 
their  decision,  and  also  showed  the  entry  of 
mdgment  for  plaintiff  on  the  report  of  the  ref- 
*eti.  From  this  defendant  appealed  to  the 
art  of  common  pleas,  where  plaintiff  took  a 
le  to  show  cause  why  the  appeal  should  not  be 
•icken  off.  Thereupon  defendant,  by  his  at- 
rncy,  filed  a  writing  denying  that  he  agreed 
abide  by  the  decision  of  the  referees,  alleging 
at  the  statements  in  the  record  to  that  effect 
?re  untrue,  and  appended  to  this  denial  was 


an  aflidavit  by  his  attorney  that  the  facts  stated 
therein  were  true  to  the  best  of  his  knowledge 
and  belief.  Held,  that  it  was  error  to  discharge 
the  rule  to  show  cause. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county. 

Action  by  William  Hindman  against  David 
Doughty.  From  an  order  discharging  a  rule 
taken  by  plaintiff  to  show  cause  why  an  ap- 
peal from  a  magistrate's  judgment  in  his  fa- 
vor should  not  be  stricken  off,  he  appeals. 
Reversed. 

J.  M.  Nevin,  for  appellant.  J.  F.  Edmund- 
son,  for  appellee. 

McCOLLUM,  J.  The  transcript  of  the  rec- 
ord made  by  the  magistrate  shows  the  insti- 
tution of  a  suit  before  him,  an  agreement 
by  the  parties  "to  submit  all  matters  In  va- 
riance to  William  Aber,  John  Lewis,  and 
Jacob  Aber,  and  to  abide  by  their  decision," 
a  hearing  before  the  arbitrators,  and  a  re- 
port by  them,  on  which  the  magistrate  en- 
tered a  judgment  for  the  plaintiff.  From  the 
judgment  so  entered  the  defendant  appealed 
to  the  court  of  common  picas,  where  a  rule 
was  taken  by  the  plaintiff  to  show  cause 
why  the  appeal  should  not  he  stricken  off. 
This  rule  was  grounded  on  the  agreement  of 
the  parties  to  abide  by  the  decision  of  the 
arbitrators.  A  denial  of  the  agreement,  as 
written  by  the  magistrate  on  his  docket,  was 
interposed  in  this  form:  "And  now,  to  wit, 
September  17, 1894,  comes  the  defendant,  and 
by  his  attorney  denies  that  he  agreed  to 
abide  by  the  decision  of  the  referees,  as 
stated  by  the  transcript  in  the  above  case; 
that  the  allegation  In  the  said  transcript 
that  be  agreed  to  abide  by  the  decision  of  the 
referees  is  not  true  In  point  of  fact."  Ap- 
pended to  this  denial  was  an  aflidavit  by 
the  attorney,  who  said:  "The  facts  set  forth 
in  the  above  statement  are  true  to  the  best 
of  my  knowledge  and  'belief."  With  noth- 
ing before  it  but  the  transcript  and  the  de- 
nial of  part  of  the  agreement  shown  by  it, 
the  court  discharged  the  rule  to  show  cause, 
and  from  the  order  discharging  It  this  ap- 
peal was  taken.  The  question  presented  by 
the  appeal  is  whether  the  action  of  the  court 
was  warranted  by  the  record  before  it  It 
was  proper,  and  in  the  line  of  his  duty,  for 
the  magistrate  to  enter  upon  his  docket  the 
agreement  of  the  parties,  and  the  entry 
should  have  been  accepted  as  verity  until 
it  was  shown  to  be  inaccurate.  On  the  face 
of  the  transcript  It  appeared  to  the  court 
that  the  parties,  by  their  agreement,  had 
mutually  surrendered  or  waived  their  right 
to  appeal  from  the  judgment.  As  the  de- 
fendant alleged  inaccuracy  in  the  statement 
of  the  agreement,  the  burden  of  supporting 
the  allegation  by  competent  evidence  was 
on  him.  This  burden  could  not  be  dis- 
charged by  his  mere  denial  that  the  agree- 
ment contained  a  stipulation  to  abide  by  the  " 
decision  of  the  arbitrators.  We  think,  there 
fore,  that  the  learned  court  erred  In  dls 
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charging  the  rule.  Tbe  judgment  la  re- 
versed,  and  the  rule  to  show  cause  Is  now 
made  absolute. 


CAMPBELL  r.   PREFERRED  MUT.  AGO. 

A8S'N  OF  NEW  YORK. 

(Supreme  Court  of  Pennsylvania.     Jan.  8, 

1886.) 

Trial— Requssr  fob  Instrcotioss. 

1.  When  there  are  several  facts  in  dispute, 
and  they  must  all  be  established  in  order  to 
maintain  the  suit,  defendant,  if  he  questions  the 
sufficiency  of  the  evidence  to  support  plaintiff's 
claim  as  to  one  of  them,  ought,  in  his  request 
for  instructions,  to  designate  the  fact  to  which 
his  contention  applies. 

2.  The  fact  that  plaintiff's  testimony  in  re- 
gard to  a  fact  which  was  essential  to  the  sap- 
port  of  his  claim  was  contradictory  and  con- 
fused does  not  justify  the  court  in  withdrawing 
that  question  from  the  jury. 

Appeal  from  court  of  common  pleas,  Al- 
legheny county;  W.  D.  Porter,  Judge. 

Action  by  James  W.  Campbell  against  the 
Preferred  Mutual  Accident  Association  of 
New  York  on  a  policy  insuring  against  ac- 
cidents. From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Williams  &  Edwards,  for  appellant  J.  A. 
Langflt,  for  appellee. 

McCOLLUM,  J.  The  only  question  pre- 
sented for  our  consideration  on  this  appeal 
Is  whether  the  plaintiff  complied  with  the 
condition  in  his  policy  in  regard  to  notice 
of  his  injury.  He  received  it  on  the  7th  of 
May,  and  the  condition  required  that  he 
should  give  notice  of  it  to  tbe  company  with- 
in the  next  10  days,  or  forfeit  his  claim  to 
compensation  for  it  under  his  policy.  It 
was  therefore  necessary  for  the  plaintiff,  in 
order  to  maintain  his  suit  to  shew  that  the 
notice  demanded  by  tbe  condition  was  given 
to  or  waived  by  the  company.  The  plain- 
tiff claimed  and  testified  on  the  trial  that  he 
gave  the  notice  within  tbe  time  prescribed 
by  the  condition,  and  the  verdict  shows  that 
the  jury  were  satisfied  that  he  did  so.  The 
company  now  contends  that  his  testimony  on 
this  point  was  so  confused  and  contradictory 
that  the  court  ought  to  have  withdrawn  it 
from  the  jury,  and  directed  a  verdict  for  the 
defendant,  on  the  ground  that  the  notice 
was  not  given  in  time.  Before  considering 
this  contention  on  its  merits,  it  is  proper  to 
note  that  while  tbe  company  requested  the 
court  to  say  to  the  jury  that,  under  all  the 
evidence,  the  verdict  should  be  for  tbe  de- 
fendant it  also  requested  an  Instruction 
that,  if  they  found  from  the  testimony  that 
the  plaintiff  failed  to  give  the  notice  re- 
quired by  tbe  policy,  he  could  not  recover. 
Tbe  first  request  was  refused,  and  tbe  sec- 
ond was  affirmed.  There  was  no  request  for 
an  instruction  that  tbe  plaintiff's  testimony 
as  to  notice  was  insufficient  to  warrant  a 
finding  that  notice  was  given,  unless  tbe  re- 
quest for  an  instruction  to  find  for  the  de- 


fendant can  be  regarded  as  Including 
seems  to  us,  therefore,  that  tbe  quest 
seated  on  the  appeal  was  not  fairly 
on  the  trial.  If  there  are  several  1 
dispute,  and  the  establishment  of 
them  Is  essential  to  the  maintenance 
suit  the  defendant  who  questions  tl 
ciency  of  the  evidence  to  support  thi 
tiff's  claim  as  to  one  of  them  ought 
request  for  Instructions,  to  design! 
fact  to  which  bis  contention  applies, 
not  decide  that  the  failure  of  tbe  a 
to  request  specific  Instructions  on  th 
under  consideration  is  fatal  to  their 
because  this  Is  a  matter  not  mentlo 
tbe  argument  or  in  the  paper  books. 
is  here  said  about  it  may  be  regard* 
sug^vStion  by  the  writer  of  what  « 
him  as  a  proper  practice  in  a  case  1 
one  now  before  us. 

It  is  true,  as  contended  by  the  co 
that  the  plaintiff's  testimony  In  rej 
the  time  of  the  notice  was  somewt 
fused  and  contradictory,  and  the  fs 
it  was  so  furnished  a  basis  for  a 
sive  argument  to  the  jury  against  It 
careful  examination  of  It  has  failed 
vince  us  that  tbe  court  would  hai 
Justified  in  withdrawing  It  from  tl 
and  directing  a  verdict  for  the  del 
The  contradictions  in  his  testimony  t 
his  credibility  as  a  witness,  and  tl 
were  tbe  proper  judges  of  that  We 
find  in  the  cases  cited  by  tbe  compa 
warrant  for  holding  that  it  was  error 
mlt  to  the  jury  the  question  of  notic 
evidence  that  it  was  properly  giv 
more  than  a  scintilla.  The  plaintiff  1 
positively  that  it  was  given  to  the  ci 
within  the  time  prescribed  by  the 
The  jury  saw  him  upon  the  Stan 
heard  him  testify.  The  testimony  wi 
petent  and  it  was  for  them  to  sa; 
weight  should  be  given  to  it  The  s] 
tlons  are  overruled.     Judgment  afflr 


SEMPLE  v.  CLEVELAND  &  P.  R.  O 

(Supreme  Court  of  Pennsylvania.     J 
1896.) 

Contract— Partial  Rescission  —  Cosde; 
or  Propbrtt— Equitabls  Dbfbbse 
— Injcsction. 

1.  The  owner  of  a  farm  granted  to 
ant  railroad  company  a  right  of  way 
and  also  land  for  a  woodhouse  and  wat 
and  water  for  the  tank,  and  also  agreed 
a  depot  on  the  land,  and  to  furnish  a  pi 
sell  tickets  and  handle  freight  at  the 
the  company  agreeing  to  use  the  depot 
pay  the  owner  the  same  as  was  paid  i 
stations  for  the  same  services  to  persoi 
ing  the  depot  buildings.     Held,  that  tl 
pany  could  not  subsequently  retain  po 
of  its  way,  its  water  supply,  and  the  1 
quired  under  the  contract,  and  avoid  p 
of  the  agreed  sum,  by  condemning  tb 
erected  by  the  landowner. 

2.  In  such  case  the  owner  of  the  fa 
entitled  to  an  injunction  to  restrain  i 
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ings  for  the  separate  condemnation  of  the  depot 
juilding. 

3.  The  approval  of  a  bond  on  an  application 
for  the  condemnation  of  property  by  a  railroad 
•ompany  does  not  pass  the  title  thereto  if  entry 
*as  not  rightfully  made,  or  if  the  bond  was 
endered  under  such  circumstances  as  made 
:be  proposed  exercise  of  eminent  domain  in- 
equitable. 

Appeal  from  court  of  common  pleaa,  Beav- 
sr  county;  Wickham,  Judge. 

Bill  by  Marion  Sempie  against  the  Oleve- 
and  &  Pittsburgh  Railroad  Company  and 
he  Pennsylvania  Company.  From  a  decree 
for  defendants,  plaintiff  appeals.    Reversed. 

P.  H.  Laird  and  Watson  &  McCleave,  for 
ippellant    Mr.  Daugherty,  for  appellees. 

WILLIAMS,  J.  The  facts  In  this  case  are 
tovel,  and  tbe  legal  question  raised  upon 
hem  has  not,  so  far  as  I  am  aware,  been 
nissed  upon  in  any  reported  case.  It  seems 
hat,  when  the  defendant  company  located 
he  route  for  its  railroad,  It  was  so  located 
s  to  pass  for  the  distance  of  1,400  feet  over 
he  farm  then  held  by  the  plaintiff's  prede- 
«ssors  in  title.  The  company  desired  to 
ecure  upon  the  same  farm  a  piece  of  land 
a  which  to  build  a  woodhouse,  another  an 
rhicb  to  build  a  water  tank,  and  a  supply 
f  water  from  the  spring  that  furnished  tbe 
Iwelllng  house,  to  provide  for  its  engines, 
nstead  of  instituting  proceedings  for  the 
ondemnation  of  the  land  and  water  needed. 
t  entered  into  negotiations  with  the  owner 
vhieh  resulted  in  an  agreement  in  writing, 
>y  the  terms  of  which  the  landowner  grant- 
d  a  right  of  way  over  bis  land,  1,400  feet  in 
ength,  and  ranging  from  60  to  110  feet  In 
ireadth,  according  to  the  character  of  the 
urface.  Be  also  granted  tbe  land  for  the 
roodhouse  and  water  tank,  and  tbe  water 
rom  his  spring  necessary  to  supply  the 
rater  tank.  He  also  agreed  to  build  a  suit- 
ble  depot  or  station  bouse  on  his  own  land 
djoinlng  the  company's  roadway,  and  to 
irovide  a  person  to  sell  tickets,  take  charge 
t  passengers,  and  receive  and  deliver  freight 
or  patrons  of  the  road,  at  the  station.  The 
ompany,  on  its  part,  agreed  to  make  use  of 
he  depot  so  to  be  erected,  and  to  pay  the 
andowner  the  same  salary  or  commission 
for  receiving  and  'delivering  property  or 
relght  and  money  received  for  tickets"  as  it 
aid  at  other  stations  along  the  line  of  its 
oad  where  the  parties  who  owned  tbe  land 
rer  which  the  road  passed  owned  also  the 
wildings  used  for  railroad  purposes.  This 
ras  probably  a  favorable  contract  for  a 
truggllng  railroad  company  at  the  outset, 
>ut  it  was,  when  looked  at  broadly,  an  nn- 
rtse  one.  It  worked  well  while  the  land- 
owner who  negotiated  it  lived,  but,  after  his 
leatb,  the  farm  passed  into  other  bands, 
nth  whom  the  relations  of  the  company 
fere  much  less  satisfactory,  and  by  whom 
t"  business  was  not  done  in  a  manner  that 
atisfied  the  officers  of  tbe  company.    In  oth- 


er words,  the  contract  under  which  the  com- 
pany obtained  all  its  rights  upon  and  over 
this  farm  became  a  serious  burden,  and  a 
source  of  much  negotiation  and  controversy. 
The  question  now  arises,  bow  can  the  com- 
pany be  relieved  of  it,  and  be  legally  invest- 
ed with  the  control  of  its  own  business  at 
this  station?  It  has  the  power  to  violate  its 
contract,  as  it  <is  now  doing,  by  refusing  to 
stop  its  trains  at  the  depot  building,  or  to 
turn  over  its  business  at  that  point  to  any 
person  representing  tbe  owners  of  tbe  farm. 
This  does  not  end  the  contract  relation,  but 
exposes  the  company  to  an  action  each  year, 
if  not  oftener,  for  tbe  recovery  of  damages 
for  the  refusal  to  perform  the  contract  un- 
der which  it  entered  upon  its  right  of  way 
and  their  privileges,  and  for  which  it  has 
paid  nothing  but  tbe  annual  rental  or  value 
fixed  by  the  terms  of  the  contract.  If  the 
contract  is  to  be  rescinded,  it  must  be  by  no- 
tice to  tbe  owners  of  the  land,  and  a  proceed- 
ing to  substitute  the  value  to  be  fixed  bj 
viewers  to  be  appointed  under  the  general 
railroad  laws  for  the  annual  value  agreed  on 
by  the  parties.  But  the  contract  is  an  en- 
tire one.  The  consideration  for  all  the  rights 
secured  by  the  railroad  company  under  it  is 
the  price  or  commission  to  be  paid  to  the 
landowner  for  his  services  as  agent  in  the 
collection  of  freight  and  the  sale  of  tickets 
at  the  depot  building  built  and  owned  by 
him.  The  company  cannot  therefore  rescind 
in  part;  it  must  stand  on  its  contract  rights, 
or  rescind  in  toto,  and  fall  back  upon  its 
right  of  eminent  domain  to  protect  Itself  in 
the  enjoyment  of  its  right  of  way  and  tbe 
other  rights  acquired  originally  by  the  con- 
tract. Now,  the  company  has  undertaken  to 
rescind  in  part.  It  retains  possession  of  its 
way,  Its  water  supply,  and  tbe  land  acquired 
under  the  contract,  but  seeks  to  avoid  tbe 
payment  of  the  annual  rental  therefor  by 
the  condemnation  of  the  depot  building  erect- 
ed and  occupied  by  the  landowner.  Tbe  re- 
sult of  this  proceeding  must  be  to  turn  tbe 
landowner  over  to  successive  actions  for  the 
recovery  of  damages  from  time  to  time  for 
the  refusal  of  the  company  to  pay  for  what 
it  declines  to  surrender,  or  to  acquire  by  an 
exercise  of  eminent  domain.  The  plaintiff 
asserts  that  this  proceeding  is  against  the 
law  because  in  violation  of  the  contract  un- 
der which  the  company  entered,  and  against 
equity  because  intended  to  disable  her 
against  her  will  from  performing  the  services 
out  of  which  the  annual  compensation  arises. 
Her  position  is  that,  so  long  as  the  company 
affirms  tbe  contract  by  holding  all  that  It  ac- 
quired under  its  provisions,  it  cannot  be  al- 
lowed to  rescind  it  as  to  the  one  provision 
on  which  the  compensation  of  the  landowner 
rests;  in  other  words,  it  cannot  affirm  as  to 
what  it  was  to  receive,  and  rescind  as  to 
what  it  was  to  pay.  We  think  the  conten- 
tion is  correct,  and  that  the  bill  presents  a 
proper  case  for  equitable  relief.  The  com- 
pany must  be  required  to  elect  whether  it 
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will  pay  for  its  right  of  way  and  other  priv- 
ileges as  it  agreed  to,  or,  by  rescinding  the 
contract,  and  proceeding  under  the  right  of 
eminent  domain,  pay  for  It  under  the  pro- 
visions of  the  general  railroad  laws.  It  may 
do  either,  but  Its  title  must  rest  on  a  sub- 
sisting contract  or  on  a  valid  appropriation. 

The  learned  judge  of  the  court  below 
treated  this  bill  as  a  bill  for.  the  specific  ex- 
ecution of  the  contract,  and,  because  he  re- 
garded the  contract  as  an  improvident  one, 
turned  the  plaintiff  out  of  court.  The  com- 
pany did  not  regard  it  as  improvident  when 
it  was  made.  If  now,  after  many  years  of 
experiment  under  it,  and  an  increase  in  the 
value  of  its  business  at  this  point,  it  finds 
some  of  its  provisions  inconvenient  and  bur- 
densome, the  fair  and  only  fair  method  of 
relieving  itself  is  to  rescind  or  terminate  the 
agreement  on  notice,  and  proceed  to  adjust 
the  compensation  of  the  landowner  under  the 
general  railroad  laws.  That  is  what  this 
bill,  in  effect,  asks,  and  It  is  in  no  sense 
specific  execution.  It  is  conceded  that  un- 
der existing  circumstances  the  company  is 
not  bound  irrevocably  to  the  provisions  of 
the  contract,  but  what  Is  contended  for  is 
that  it  is  bound  until  it  exercises  its  elec- 
tion to  rescind.  This  it  may  do  at  its  pleas- 
ure, but  it  cannot  hold  under  the  contract 
as  to  all  It  takes  by  means  of  it,  and  against 
the  contract  as  to  all  it  was  to  give  by  way 
of  consideration. 

It  is  also  urged  that  this  application 
comes  too  late,  since  a  bond  was  approved 
by  the  court  of  common  pleas  on  the  ap- 
plication for  the  condemnation  of  the  de- 
pot building,  and  the  legal  effect  of  the  ap- 
proval of  the  bond  is  to  pass  the  title  to  the 
land  or  easement  to  which  it  relates.  This 
would  be  so  if  the  entry  was  rightly  made 
and  acquiesced  in  by  the  owner  or  upheld 
by  the  court.  It  would  not  be  so  if  the 
entry  was  not  rightfully  made,  or  if  the 
bond  was  tendered  under  circumstances 
such  as  made  the  proposed  exercise  of  emi- 
nent domain  Inequitable,  because  palpably 
unjust.  The  cases  cited  in  support  of  this 
contention  fairly  illustrate  both  the  rule  and 
the  exception.  In  Wadhams  v.  Railroad  Co., 
42  Pa.  St.  303,  the  landowner  objected  to  the 
bond  that  the  penal  sum  was  not  sufficient. 
Upon  this  question  he  was  heard  in  the 
court  having  jurisdiction,  and  that  court 
overruled  his  objection,  approved  the  bond, 
and  ordered  It  filed.  The  right  of  the  com- 
pany to  enter  was  not  challenged.  In  fact, 
it  was  conceded  by  the  form  of  the  objec- 
tion taken;  and,  when  that  was  overruled, 
the  bond  stood  to  the  owner  in  lieu  of  the 
easement  properly  acquired  by  eminent  do- 
main. In  Fries  v.  Mining  Co.,  85  Pa.  St.  73, 
neither  the  entry  nor  the  bond  was  objected 
to  in  any  manner,  so  that  the  only  ques- 
tion raised  was  over  the  effect  of  an  entry 
by  virtue  of  eminent  domain,  accompanied 
by  the  giving  of  security  for  the  payment 
of  the  damages   sustained   thereby  by  the 


owner.    We  said  in  that  case  that  " 

curity  being  given  in  due  course  o 

the  grasp  of  the  owner  upon  his  prop 

loosened  by  the  constitution  itself,  an 

sequently    the    easement    acquired 

freed  from  his  power  to  obtain  pay  me 

erwlse  than  upon  the  bond  and  th 

ceedlng  by  assessment  of  damages  gi' 

the  law."    But  the  point  raised  In  th 

Is  over  the  question  whether  the  boi 

I  been  given  in  due  course  of  law.    Th 

!  of  the  company  to  give  it,  or  to  requi 

|  plaintiff  to  accept  it,  in  exchange  f 

J  depot  building  and  lot,  in  the  face 

|  clear  and  unequivocal  covenants  securi 

■  use  of  the  same  to  the  landowner, 

I  nled.  Indeed,  it  is  the  question  now 
j  determined  upon  final  decree  In  this 
;  If  we  conclude  that  the  company  1 
'■  right  at  law  or  in  equity  to  seize  this 
;  ing  and  the  ground  on  which  it  stai 
,  the  face  of  its  covenants,  and  while  1 
!  its  right  of  way  and  other  privileges 
:  the  same  contract  which  secures  this 
j  ing  to  the  landowner,  then  it  follow 
'  the  company  took  nothing  by  the  ten 
:  a  bond,  which  It  had  no  right  to  insist 
'  and  which  the  landowner  was  under 
;  ligation  to  accept,  and  actually  refu 
i  accept.  To  assert  the  contrary  is,  in 
i  to  assert  that,  although  an  entry  n 
'  made  without  right,  it  can  be  made  ef 
I  to  divest  the  title  of  the  person  or  « 
i  tion  whose  lands  are  wrongfully  enter 

bond  can  be  gotten  upon  the  files,  ap 
i  as  to  the  amount  of  penal  sum  and  tl 

flciency  of  the  securities,  before  thi 
I  pany  can  be  stopped  by  an  injunctioi 
{  filing  it.  A  result  so  monstrous  wot 
',  be  accepted,  and  the  theory  upon  w 
,  was  reached  would  be  rejected  as  us 

■  It  would  deprive  the  landowner  of  tl 
eflt  of  the  judgment  of  a  court  of 

,  upon  his  right  to  protection  against 

liberate  violation  of    the  contract, 

j  while  grasping  all   he   had   undertal 

convey,  sought  to  wrest  from  him  a 

he  was  to  receive  in  return.     More 

;  tlonable  still,  it  would  deprive  htm 

j  recourse  to  a  chancellor,  notwithstand 

1  fact  that  the  machinery  of  the  court  \ 

\  ing  made  use  of  as  the  instrument  1 

i  accomplishment  of  this  injury.     We 

|  assent  to  this  position.     The   bond, 

cepted,  or  if  the  right  to  give  it  unt 

I  circumstances  of  the  case  was  sustai 

j  the   courts,   would   stand   to   the  ow 

j  place  of  the  easement  lawfully  acqui 

I  the  company  from  him.     But  if  the 

I  Is  unlawful,  or  has  been  permanent 

I  Joined  by  a  court  of  equity,  the  bo 

though:  approved  by  the  common  plet 

regularly  filed  among  its  records,  mt 

with  the  proceeding  of  which  it  is  i 

If  we  restrain  these  proceedings,  no 

priation  under  the  right  of  eminent  < 

can  be  consummated;  there  will  be  n 

ment  for  which   the  bond  shall  aff< 
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;  and  it  will  become  functus  officio, 
t  remaining  on  the  files, 
see  no  reason,  therefore,  why  the 
ff  is  not  entitled  to  come  into  a  court 
uty,  and  ask  to  enjoin  the  proceed- 
ntered  upon,  to  condemn  her  depot 
»g,  until  some  other  mode  vof  pay- 
by  the  company  shall  be  substituted 
place  of  that  which  it  is  proposed  to 
.way  from  her.  If  the  contract  Is  to 
clnded,  she  has  a  right  to  Insist  that 
1  be  done  in  toto.  If  the  right  of  way 
Jier  privileges  are  to  be  held  against 
ider  it,  she  has  a  right  to  ask  for  the 
nsation  provided  for  by  it,  or  its  fair 
lent  in  damages.  This  contract  seems 
as  It  did  to  the  learned  judge  of  the 
below,  as  one  that  ought  never  to 
teen  made.  It  was  improvident  in  the 
•r  in  which  it  committed  the  business 
s  company  at  that  point  to  persons 
vhom  the  company  had  little,  if  any, 
I,  and  absolutely  no  power  of  removal, 
le  company  made  it.  It  acquired  val- 
rights  and  privileges  under  it  It  con- 
I  business  for  years  under  it,  without 
•nt  inconvenience  or  friction.  The 
of  owners,  the  changes  of  interests, 
e  and  physical  disabilities  of  the  pres- 
ildere  of  the  title,  and  the  unfriendly 
ins  that  have  recently  sprung  up,  ren- 

deslrable  that  the  contract  relation 
1  terminate,  and  tbat  the  company 
1  acquire  its  title  under  the  right  of 
nt  domain,  or  by  an  out  and  out  pur- 
from  the  owners;    but,  as  we  have  al- 

said,  it  cannot  hold  under  the  con- 
as  to  what  it  acquires,  and  repudiate 

0  the  compensation  to  be  paid.  While 
ds  under  the  contract,   it  must  pay 

the  contract,  or  an  equivalent  in  dam- 
When  it  takes  under  eminent  do- 
it must  pay  under  the  general  rail- 
laws  for  its  right  of  way  and  other 
?ges.  If  it  wishes  to  retain  them.  Mean- 
an  Injunction  must  issue  to  restrain 
t  proceedings  looking  to  the  separate 
mnatton  of  the  depot  buildings  while 
>mpany  continues  to  hold,  under  the 
ict,  its  right  of  way,  water  supply, 
>ts  occupied  for  railroad  purposes.  The 
s  is  reversed,  and  the  record  remitted, 
n  injunction  may  issue  as  above  stated, 
iat  the  court  below  may  ascertain  the 
mount  fairly  due  to  the  plaintiff  by 

1  of  the  violation  by  the  company  of  its 
ment,  set  forth  in  the  bill  of  complaint; 
>pellee  to  pay  the  costs  of  this  case. 


H  v.  PEOPLE'S  MUT.  LIVE-STOCK 
INS.  CO.  OP  PENNSYLVANIA. 
ireme  Court  of  Pennsylvania.     Jan.  6, 
1896.) 

iTOCK  IXSCRAXCE— FALSE  STATEMENTS  IM  AP- 
PLICATION— Forfeiture. 
In  an  action  on  a  policy  of  insurance  on 
e  of  a  horse,  there  was  evidence  that  de- 


fondant  company,  before  it  was  notified  of  the 
disease  which  caused  the  horse's  death,  was 
informed  that  the  price  paid  for  it  was  much 
less  than  stated  in  the  application,  and  it  ap- 
peared that  the  notification  to  the  company  of 
the  disease  was  made  on  the  13th  of  the  month, 
and  that  on  the  23d  defendant  notified  plaintiff 
of  the  cancellation  of  the  policy  because  of  the 
misrepresentation,  while  on  the  22d  defendant's 
surgeon,  who  attended  the  horse,  had  notified 
plaintiff  that  it  must  be  killed,  which  was  done 
six  days  later.  Held,  that  it  was  proper  to  re- 
fuse an  instruction  which  assumed  that  the  can- 
cellation was  due  to  plaintiff's  misrepresenta- 
tion. 

2.  When  false  statements  are  inserted  in 
the  application  for  insurance  by  the  agent  of 
the  company  without  the  knowledge  of  insured, 
the  company  cannot  rescind  the  policy  on  ac- 
count thereof. 

3.  A  live-stock  insurance  company  which, 
in  response  to  a  verbal  notice  that  a  horse  in- 
sured by  it  is  sick,  sends  its  surgeon,  who  ex- 
amines the  horse  and  continues  to  visit  it  until 
he  finally  orders  it  to  be  killed  as  incurable, 
thereby  waives  a  right  to  forfeit  the  insurance 
for  want  of  a  written  notice  of  the  horse's  dis- 
ease, as  required  by  the  policy. 

4.  The  fact  that  the  surgeon  sent  by  the 
company  did  not  complain,  when  he  saw  the 
horse,  that  he  had  not  been  called  in  time  to 
treat  it,  was  evidence  that  notice  of  the  disease 
was  given  promptly. 

5.  After  filing  affidavit  to  the  merits  and 
pleading  the  general  issue,  it  is  too  late  to  as- 
sert that,  under  the  policy  in  suit,  jurisdiction 
to  hear  the  cause  is  vested  exclusively  in  anoth- 
er court. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county;   White,  Judge. 

Action  by  Maggie  Smith  against  the  Peo- 
ple's Mutual  Live-Stock  Insurance  Company 
of  Pennsylvania.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

James  Bredln,  for  appellant.  William  M. 
Randolph,  for  appellee. 

DEAN,  J.  On  17th  February,  1801,  plain- 
tiff insured  In  defendant  company,  against 
death,  disease,  or.  accident,  a  bay  horse,  in 
sum  of  1 200,  for  a  term  of  three  years.  The 
company  being  mutual,  the  members  were 
subject  to  assessments  for  losses.  The  plain- 
tiff, up  to  20tn  November,  1883,  was  called 
on  for  several  assessments,  amounting  in 
the  aggregate  to  $80,  all  of  which  she  paid. 
At  that  date,  the  horse,  because  of  an  in- 
curable disease  in  the  foot,  was  killed.  The 
plaintiff  demanded  the  amount  of  her  pol- 
icy, but  the  company  refused  payment  on 
three  grounds:  (1)  Misrepresentation  of  a 
material  fact  as  to  the  value  of  the  horse  in 
her  application  for  the  policy.  (2)  A  neglect 
to  give  notice  to  the  company  of  the  disease 
of  the  foot,  in  writing,  within  the  time  stipu- 
lated by  the  conditions  of  the  policy.  (3) 
Because  the  policy,  as  stipulated  by  Its 
terms,  had  been  canceled  by  the  company 
before  the  death  of  the  horse.  The  policy 
contains  these  stipulations:  "It  is  under- 
stood and  agreed  by  the  holder  of  this  pol- 
icy that  it  may  be  canceled  at  any  time  dur- 
ing tbe  term  for  which  it  is  Issued,  if  It  be 
fouud  that  any  misstatements  were  made  ba 
the  application  for  the  same,  or  important 
information     withheld     by    the     applicant. 
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That  in  the  event  of  sickness  or  disability 
from  any  cause  whatever  of  the  animal  in- 
sured, written  notice  to  the  company  must 
be  given  of  such  sickness  or  disability  with- 
in 24  hours  after  said  animal  becomes  inca- 
pacitated for  labor.  A  failure  to  give  such 
notice,  if  death  ensue,  will  work  a  forfeiture 
of  this  policy."  In  the  written  application 
is  this  interrogatory  and  answer  thereto: 
"What  did  you  pay  for  the  above  described 
animal?  Answer:  $275."  The  evidence  was 
she  had  paid  $165  for  a  pair  of  horses  of 
which  the  Insured  horse  was  one.  'This  con- 
stituted the  material  misrepresentation  al- 
leged, and  which  warranted  cancellation  of 
the  policy.  On  November  23, 1893,  five  days 
before  the  death  of  the  horse,  written  notice 
of  cancellation  because  of  misrepresentation 
was  given  plaintiff  by  the  company.  Writ- 
ten notice  of  the  disability  of  the  horse  was 
not  given,  but  within  24  hours  after  the 
driver  discovered  the  disease  was  of  a  seri- 
ous character,  he  called  at  the  office,  and 
gave  verbal  notice  to  the  company,  and  they 
Immediately  sent  their  surgeon  to  examine 
the  foot.  He  and  his  assistant  made,  alto- 
gether, five  visits  for  treatment  of  the  horse 
between  the  13th  and  24th  of  November,  the 
last  one  five  days  before  the  horse  was 
killed  by  order  of  the  surgeon.  It  was  al- 
leged by  plaintiff  that  the  misrepresentation 
in  the  application  as  to  the  price  she  paid 
for  the  horse  was  neither  written  nor  dic- 
tated by  her;  that  she  could  neither  read 
nor  write;  and  that  it  was  inserted  by  the 
agent  who  solicited  the  policy  for  the  com- 
pany. It  was  further  argued  that  the  com- 
pany, In  response  to  the  verbal  notice  as  to 
the  horse's  ailment,  by  sending  its  own  sur- 
geon to  treat  it,  had  waived  the  written  no- 
tice required  by  the  stipulations  of  the  pol- 
icy. The  court  submitted  the  evidence  to 
the  Jury  to  find:  (1)  Whether  plaintiff  in- 
tentionally made  any  false  representations  as 
to  the  value  of  the  horse.  (2,)  Whether  de- 
fendant, by  its  conduct,  had  waived  written 
notice  of  the  horse's  ailment  The  Jury 
found  for  plaintiff  the  amount  of  the  policy. 
Prom  the  judgment  entered  on  the  verdict, 
defendant  now  appeals,  assigning  seven  er- 
rors, all  except  the  last  to  the  charge  of  the 
court  on  the  evidence  and  answers  to  points. 
The  first  complaint  of  appellant  is  the  an- 
swer of  the  court  to  Its  first  prayer  for  in- 
struction, as  follows:  "If  the  jury  find  that 
the  plaintiff  misrepresented  In  her  applica- 
tion the  amount  paid  for  the  horse  insured, 
the  company  had  the  right  to  cancel  the  pol- 
icy, and,  having  done  so  for  that  reason  on 
November  23,  1893,  prior  to  the  death  of  the 
horse,  the  plaintiff  cannot  recover."  Answer: 
"If  plaintiff  knowingly  made  a  false  state- 
ment or  representation  in  her  application, 
which  was  material  to  the  risk,  or  which 
was  calculated  to  deceive  or  mislead  the  com- 
pany, the  company  would  have  a  right,  im- 
mediately on  discovering  the  misrepresenta- 
tion, to  cancel  the  policy  and  be  relieved  from 


liability."  It  is  argued  by  appellant  tl 
was  entitled  to  a  peremptory  affirm 
of  Its  point  and  without  this  the  jur 
the  answer  were  at  liberty  to  judge  w 
er  the  statement  that  the  purchase 
was  $275,  when  it  was  but  $100,  was 
terial  to  the  risk.  Undoubtedly,  as 
fact  going  to  determine  the  vatae,  this 
resentation  was  material  to  the  risk; 
the  point  1b  not  so  framed  as  to  su 
clearly  an  answer  to  that  proposition, 
the  answer  must  be  considered  in  the 
of  the  evidence  and  the  issue  raised  a 
trial.  There  had  been  evidence  that,  b 
any  notice  to  the  company  of  disease  i 
horse,  the  defendant  had  been  inform* 
the  party  from  whom  it  was  purchased 
he  had  been  paid  no  such  price.  The  v 
notice  of  disease,  according  to  the  tesi± 
of  appellant's  surgeon,  who  made  an 
in  bis  visiting  book  of  the  date,  was  o 
13th  of  November.  On  the  22d  of  Nove 
the  surgeon  notified  the  driver  that  the 
must  be  killed  the  next  day,  and  altt 
not  killed  until  five  or  six  days  aftern 
yet  on  the  next  day,  the  23d,  the  com 
notified  Mrs.  Smith  of  cancellation  of  i 
because  of  misrepresentation.  This  evii 
warranted  the  inference  that  notice  of 
cellaOon  was  not  prompted  by  mlsrepi 
tation  as  to  price,  which  defendant  com 
ed  material,  but  by  another  fact,  verj 
terial,— a  fatal  disease  which  demande 
destruction  of  the  insured  horse.  The 
cidence  of  dates  of  the  discoveries  tha 
horse  would  be  a  loss  and  that  a  misi 
sentation  had  been  made  was  very  si 
cant,  and  the  further  fact  that  the  com 
did  not  immediately  cancel  the  policy  t 
eeiving  information  as  to  the  price 
but  waited  for  more  than  a  week,  is 
significant,  either  of  a  waiver  of  its 
to  cancel,  or  that  it  was  aware  the  state 
as  to  price  was  not  that  of  the  Insured 
of  Its  own  agent.  Especially  does  thii 
seem  probable,  when  this  agent  accomp 
the  application  with  his  written  op! 
after  a  thorough  Inspection  of  the  horse 
his  actual  cash  value  was  $275.  In  the 
of  this  testimony,  the  point  assumes  i 
established  fact,  and  asks  the  court  t 
sume,  the  sole  reason  for  the  cancel) 
was  the  misrepresentation.  The  point 
stood  should  have  been  negatived,  beeai 
withdrew  from  the  Jury  one  of  the 
questions  in  dispute,  viz.  whether  the  ci 
latlon  was  prompted  by  misrepresent) 
or  by  a  pretended  one, — by  a  dishonei 
tempt  to  evade  an  otherwise  inevitabl 
bllity.  But,  instead  of  negativing  it 
court,  having  in  view  the  testimony  . 
plaintiff's  ignorance  of  the  statement! 
In  the  application  by  appellant's  agenl 
written  opinion  of  the  agent  as  to  the  > 
and  the  evidence  tending  to  show  the 
cellatioh  was  not  In  good  faith,  based  c 
alleged  misrepresentation,  gives  prop* 
struction  on  a  point  which  might  have 
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so  as  to  apply  to  such  evidence.     A 
therefore,    was   not   answered    which 
hare  been  denied,  and  appellant  was 
rmed. 
second,  third,  and  fourth  assignments 

based  on  the  same  unwarranted  as- 
on  of  a  fact  which  was  in  dispute  on 
idence.  The  appellant  puts  in  evi- 
the  application  as  a  formal  written 
jnt  of  facts  by  plaintiff  as  the  induce- 
o  the  company  to  issue  the  policy, 
tintiff  denies  it  contains  her  represen- 
,  and  avers  they  are  those  of  appel- 
igent,  made  by  him  on  a  careful  per- 
nspeetion  of  the  horse,  as  shown  by 
itten  report,  made  part  of  the  ap- 
u.  There  was  evidence  tending  to 
very  statement  In  the  application  was 
y  the  company's  own  agent.  He  went 
stable,  examined  the  horse,  then  went 
office,  and  tilled  out  what  purported 
ler  statement,  and  on  back  of  same 
indorsed  and  signed  his  statements 
lector;  then  signed  her  name  to  the 
tion,  took  It  to  her,  and  she  affixed 
irk.  On  the  contradictory  evidence, 
irt  submits  the  question  to  the  jury 
whether  she  did  in  fact  make  a  false 
ntatlon,  and  whether  the  policy  was 
alone  on  the  statements  made  by  de- 
t's  agent  If  she  had  admitted  a  false 
?nt  was  made  by  her  and  inserted  in 
-licarlon,  or  that  fact  had  been  clearly 

the  appellant's  complaints  of  error 
e  sustained;  but  each  one  of  the  three 
i  on  the  assumption  that  every  state- 
n  the  application  was  undoubtedly 
f's,  when  this  was  the  very  fact  the 
ere  to  find.  The  instruction  of  the 
raa  based  on  contradictory  evidence, 
ence  from  which  might  be  drawn  op- 
inferences.  If  they  found  the  mis- 
>nt  was  that  of  the  company's  own 
then  plaintiff  could  recover;  other- 
ot.  And  viewing  the  charge  In  this 
teie  was  no  error.  The  case  of  Eilen- 
v.  Insurance  Co.,  80  Pa.  St.  464,  is 
he  same  as  the  one  before  us.  There 
ilication  was  for  a  tire  Insurance  pol- 
ite agent  and  the  insured  together  In- 

the  building,  the  agent  inserting  the 
s  to  the  Interrogatories  in  the  appli- 

The  insured,  without  reading  or  hav- 
•  application  read  to  him.  signed  it. 
fnt  then  Indorsed  upon  it  his  own  re- 
hlch  accorded  with  the  statements  in 
plication.  The  policy  issued.  The 
y  was  destroyed  by  fire.  It  turned 
it  some  of  the  statements  In  the  ap- 
n  were  false,  but  the  insured  had  no 
dge  they  were  until  after  the  lire. 
held,  as  he  had  signed  a  statement  he 
t  made  and  did  not  intend  to  make, 
npany  was  bound  by  the  act  of  its 
«t  or  incompetent  agent.  To  the  same 
ire  Insurance  Co.  v.  Brtiner,  23  Pa. 

Insurance  Co.  v.  Mahone,  21  Wall. 
id  many  other  cases. 


The  fifth  assignment  is  to  the  answer  of 
the  court  to  appellant's  second  point,  as  fol- 
lows: "If  the  jury  believe  that  the  company 
was  not  notified  within  24  hours  of  the  dis- 
ability of  the  animal  which  resulted  in  his 
death,  the  plaintiff  cannot  recover.  Answer: 
This  is  affirmed  with  the  qualification  that 
the  notice  must  be  given  within  the  24  hours 
after  discovering  there  was  anything  serious 
the  matter  with  the  horse.  If  the  company  ac- 
cepted and  acted  upon  a  verbal  notice,  it' 
would  be  a  waiver  of  a  written  notice."  The- 
undisputed  evidence  shows  that,  in  response 
to  plaintiff's  verbal  notice,  the  company  Im- 
mediately sent  its  surgeon,  who  examined: 
the  horse,  and  he  and  his  assistant,  continued 
their  visits  until  the  case  became  hopeless, 
and  the  horse  was  ordered  to  be  killed.  Tltis- 
was  clearly  a  waiver  of  the  right  to  insist  on< 
a  written  notice.  That  the  company  Imme- 
diately, through  its  surgeon,  took  charge  of 
the  animal's  treatment,  and  then  ordered  It 
to  be  killed,  is  more  than  mere  evidence  from 
which  a  waiver  might  be  Inferred.  It  Is  a 
waiver  by  such  unequivocal  acts  as  admit  of 
no  other  construction. 

The  sixth  assignment  has  nothing  of  merit 
to  sustain  It.  The  court  merely  called  the  at- 
tention of  the  jury  to  the  fact  that  Dr.  Car- 
ter, the  surgeon  sent  by  the  company,  had 
not  complained,  when  he  saw  the  horse,  that 
he  had  not  been  called  In  time  to  treat  it; 
While  but  slight  evidence  that  notice  of  the- 
disease  had  been  given  promptly,  It  was  still 
evidence,  and  therefore  there  was  no  error  in 
adverting  to  the  fact. 

The  seventh  assignment  is  to  the  refusal! 
of  the  court  to  affirm  appellant's  first  point, 
as  follows:  "That  under  the  policy,  a  suit 
cannot  be  maintained  thereon  in  Allegheny 
county,  but  only  In  Philadelphia  county." 
The  policy  contains  this  provision:  "And  In. 
case  any  suit  or  action  at  law  should  be 
brought  against  the  said  company,  the  same 
shall  be  commenced  in  the  city  of  Philadel- 
phia, Pennsylvania,  and  prosecuted  in  the 
courts  of  the  city  and  county  of  Philadelphia, 
state  of  Pennsylvania,  as  there  Is  where  the 
home  office  and  books  of  the  company  are 
kept,  and  all  contracts  are  made  and  entered' 
into."  Without  determining  whether  such  a 
provision  would  be  sustained  if  the  question 
had  been  raised  at  a  proper  time  and  by 
proper  pleading,  it  is  sufficient  answer  here 
to  say  that,  after  filing  affidavit  to  the  merits 
and  pleading  the  general  issue,  it  is  too  late 
to  deny  the  jurisdiction  of  the  court  which 
heard  the  cause  and  entered  judgment.  The 
plea  should  have  been  in  abatement  of  the 
action,  before  the  plea  In  bar.  Not  having 
been  so  entered,  it  will  be  deemed  as  waived. 
"The  pleas  to  the  jurisdiction  of  the  court 
which  can  be  taken  as,  and  which  are  con- 
sidered to  be,  pleas  In  abatement,  are  those 
which,  while  admitting  jurisdiction  in  some 
court  deny  it  to  the  particular  court  in 
which  the  suit  is  brought  for  some  reason  al-  -^ 
leged;   for  If  no  court  has  jurisdictional^  (. 
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objection  rocs  In  bar  and  not  In  abatement." 
Otis  v.  Wnkeman,  1  Hill,  604;  Rea  v.  Hay- 
den,  8  Mass.  24;  Stewart  v.  Ferry  Co.,  12 
Fed.  296.  Here  the  point  alleges  the  Juris- 
diction, by  the  contract,  is  In  the  courts  of 
Philadelphia  county,  and  not  in  Allegheny 
county.  It  is  too  late  to  so  plead  after  a  plea 
in  bar.  All  the  assignments  of  error  are 
overruled,  and  the  Judgment  is  affirmed. 


STEELE  v.  McKERRIHAN. 


(Supreme  Court  of  Pennsylvania. 
1896.) 


Jan.  6, 


-.-i 


Exemption  or  Earnings  —  Garnishment  in  An 
other  State— Recovery  Br  Debtor. 
A  creditor  residing  in  Pennsylvania  sent 
his  claim  to  West  Virginia  for  collection  out  of 
the  wages  of  defendant,  a  railroad  employe^ 
who  also  resided  in  Pennsylvania,  and  obtained 
possession  of  such  wages,  whereupon  the  debt- 
or, under  Act  May  23,  1887.  securing  to  labor- 
ers the  benefit  of  the  exemption  laws,  recovered 
a  Judgment  against  the  creditor  for  the  amount 
of  such  wages.  The  creditor  then  transferred 
his  claim  to  his  wife,  who  obtained  judgment 
upon  it,  and  issued  an  attachment  execution 
against  the  judgment  recovered  by  the  debtor. 
Held,  that  the  judgment  recovered  by  the  debt- 
or represented  the  wages  collected  in  violation 
of  the  statute,  and  hence  was  not  subject  to  ex- 
ecution in  favor  of  the  creditor's  wife. 

Appeal  from  court  of  common  pleas, 
Greene  county. 

Action  by  T.  J.  Steele,  for  the  use  of  Lizzie 
M.  Steele,  against  Thomas  L.  McKerrihan, 
defendant,  and  Thomas  J.  Steele,  garnishee. 
From  a  judgment  quashing  the  attachment 
execution  issued  by  the  use  plaintiff,  she  ap- 
peals.   Affirmed. 

J.  P.  Teagarden,  for  appellant.  R.  L. 
Crawford,  for  appellee. 

McCOLLUM,  J.  The  legal  plaintiff,  hav- 
ing a  claim  against  the  appellee,  sent  the 
same  to  West  Virginia  for  collection  out  of 
the  wages  of  labor  due  to  the  latter  from  the 
Baltimore  &  Ohio  Railroad  Company.  He 
succeeded  in  getting  possession  of  the  wages 
due  from  the  company  to  his  debtor,  who, 
under  the  provisions  of  the  act  of  May  23, 
1887,  recovered  a  judgment  against  him  for 
the  amount  of  them.  He  held  a  note  against 
the  appellee,  which  he  transferred  to  bis 
wife,  who  entered  judgment  upon  it  in  Alle- 
gheny county  and  Issued  an  attachment  exe- 
cution for  the  purpose  of  appropriating  the 
wages  for  which  judgment  was  recovered 
against  her  husband.  The  learned  court  be- 
low thought  that  the  protection  afforded  to 
the  laborer  by  the  act  referred  to  could  not 
be  taken  from  him  in  this  manner,  and  ac- 
cordingly quashed  the  attachment.  The  con- 
tention for  the  appellant  is  that  the  judg- 
ment against  her  husband  represents  a  pen- 
alty imposed  by  the  statute  for  a  violation  of 
it,  and  that  the  legislation  exempting  the 
wages  of  labor  from  attachment  for  debt  is 
not  applicable  to  the  case  In  hand.    In  con- 


sidering her  claim,  It  must  be  rem* 
that  the  exemption  of  the  wages  c 
from  seizure  on  execution  process 
tended  for  the  benefit  of  the  debtor 
his  family,  and  that  he  cannot  w 
Firmstone  v.  Mack,  49  Pa.  St  387. 
also  be  borne  in  mind  that  the  don 
purpose  of  the  act  of  May  23,  1887, 
afford  additional  security  to  the  ex 
previously  granted  to  them,  and  that 
contention  is  sustained  this  purpose 
substantially  defeated.  Her  husband, 
latlon  of  this  act,  and  with  intent  to 
the  appellee  of  the  right  to  have  his  i 
earnings  exempt  from  application  to  i 
ment  of  his  debts,  according  to  the 
the  commonwealth,  Instituted  proceec 
an  adjoining  state,  and  by  virtue  of  t 
tained  possession  of  his  debtor's  wag< 
he  now  apply  the  judgment  recovered 
him  for  the  amount  of  the  wages  so  c 
In  payment  of  claims  he  holds  agai 
appellee  or  has  transferred  to  his  wll 
act  which  gives  the  action  against  h 
Its  the  recovery  to  the  wages  appn 
in  defiance  of  it,  and  denies  to  him  tt 
fit  of  the  exemption  laws  of  the  c 
wealth  upon  any  execution  process 
upon  any  judgment  obtained  in  the 
seems  to  us,  upon  due  consideration 
case,  that  the  judgment  recovered  In 
tlon  given  by  the  statute  represer 
wages  collected  In  violation  of  it,  a 
the  creditor  holds  the  wages  so  collec 
ject  to  the  exemption  applicable  to  1 
the  hands  of  his  debtor's  employer, 
der  quashing  the  attachment  is  afflri 


LANE  et  al.  v.  PENN  GLASS-SA1S 
Limited. 

(Supreme  Court  of  Pennsylvania.     J 
1806.) 

Action  for  Price— Affidavits  of  Def 
Noncompliance  with  Contract. 

A  contract  for  the  sale  of  mach 
a  glass  miml  company  stipulated  for  ma 
"including  and  intending  to  include  al 
necessary  and  needful  for  the  setting 
furnishing  a  complete  apparatus  for  c 
washing,  conveying,  and  drying  Band, 
full  capacity  herein  guarantied"  by  the 
and  the  sellers  further  agreed  "to  g 
such  machinery  to  have  a"  certain  c 
Suit  was  brought  for  the  price  of  the  mf 
and  the  affidavits  of  defense  denied  thi 
tiffs  substantially  performed  their  contr 
averred  that  "the  mill,  plant,  or  mat 
which  they  agreed  to  put  up  "was  not 
or  constructed  in  accordance  with  the  1 
such  contract,  but  in  such  an  unwork 
and  defective  manner  as  to  cause  the 
ant  great  loss  and  damage,"  and  that  it 
defectively  constructed  in  workmanshi] 
such  defective  material  as  to  renden  ■ 
plant  almost  wholly  useless  for  the  pnr 
which  it  was  intended,"  and  alleged, 
"that  without  taking  into  consideration 
jury  defendant  sustained  by  reason  of 
fective  work  done  by  the  mill,  owing  t 
material  and  construction,  and  failure 
plaintiffs  to  perform  their  contract,  the 
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;it  sustained  damages  to  more  tlinn  the  amount 
lleprod  to  bo  due  on  the  original  contract." 
Wd.  that  these  affidavits  contained  a  substan- 
al  defenac  to  the  claim. 

Appeal  from  court  of  common  pleas,  Ve- 
jngo  county;  Merrick  Davidson,  Judge. 
Action  by  H.  H.  Lane  and  Thomas  S.  John- 
on.  assignee  of  the  said  H.  H.  Lane, 
;aiust  the  Penn  Glass-Sand  Company,  Lim- 
ed, for  the  cost  of  certain  machinery. 
roin  a  Judgment  for  plaintiffs,  defendant  ap- 
■als.    Reversed. 

J.  VT.  Lee,  for  appellant.  Dunn  &  Car- 
Ic-hael,  for  appellees. 

STERRETT,  C.  J.  Pending  the  rale  for 
idgment  for  want  of  a  sufficient  affidavit  of 
:fense  to  the  plaintiffs'  claim,  as  presented 

their  statement,  the  defendant  company 
ed  a  supplemental  affidavit.  It  was  after- 
nrds  suggested  by  the  court  that,  if  the 
aiutiffs  so  desired,  leave  would  be  granted 
em  to  withdraw  all  the  items  of  their  claim 
tcpt  the  1st,  13th,  14th,  and  15th,  and  the 
le  for  judgment  would  be  made  absolute 
r  the  amount  of  these  excepted  Items,  less 
ivments  made  on  account  thereof.  Acting 
ton  this  suggestion,  they  withdrew  the  2d 

12th  items  of  claim.  Inclusive,  and  judg- 
Mit  for  want  of  sufficient  affidavit  of  de- 
nse was  accordingly  entered  against  the 
fendant  for  $2,154.20.  the  residue  of  said 
nr  excepted  items.  The  only  question  pre- 
nted  by  the  assignments  of  error  Is  wlu-th- 

the  court  was  right  in  thus  adjudging  the 
idavlts  of  defense  insufficient  to  carry  the 
*e  to  the  jury  on  either  of  said  excepted 
•nis  of  claim.  The  solution  of  that  ques- 
m  depends  on  the  averments  of  fact  con- 
ined  in  the  statement  of  claim  and  affida- 
ts  of  defense,  respectively.  As  will  be  seen 
■  reference  to  the  former,  the  plaintiffs 
so  their  claim  on  the  contract,  a  copy  of 
lich  1b  attached  to  and  made  part  of  their 
itement,  coupled  with  an  averment  of  per- 
rniance  thereof  on  their  part.  After  refer- 
ir  to  the  agreement,  Its  purpose,  etc.,  tliey 
r:  "That  the  said  machinery,  etc.,  was 
rnished  as  provided  by  the  contract,  and 
t  in  place  in  such  a  workmanlike  manner 
to  do  the  work  required  In  crushing,  wnsh- 
r.  drying,  and  making  the  sand  ready  for 
•  market.  That  not  only  the  machinery, 
t  also  the  labor  required  In  placing  the 
me,  was  of  the  best,  and  in  a  workmanlike 
inner  done,  and  was  accepted  by  the  n.an- 
ers  of  the  said  Penn  Glass-Sand  Company 
'er  it  had  been  properly  tested  by  the  plain- 
's. That  thereupon  the  sum  of  $3,125  be- 
ne due  and  owing  plaintiffs,  as  is  provid- 

in  mid  contract."  In  immediate  connee- 
n  therewith,  they  admit  payments  on  ac- 
int  amounting  to  $1,112.40,  and  as  to  the 
if  due.  $2,012.60,  they  aver  that  no  part 
>reof  has  been  paid,  "and  no  further  off- 
s  are  due  defendant."     It  may  Ik?  conced- 

tbat  plaintiffs'  averments  of  performance, 
'.,  of  which  the  foregoing  is  the  substance. 


would  be  sufficient  to  entitle  them  to  Judg- 
ment, were  it  not  for  the  fact— which  seems 
to  have  been  overlooked  by  the  court  below 
—that  the  defendant  company,  In  Its  affida- 
vit of  defense,  has  so  far  substantially  trav- 
ersed and  denied  said  averments  as  to  put 
the  plaintiffs  to  proof  thereof  before  a  Jury. 
After  enumerating  in  detail  the  things  to  be 
furnished  by  the  plaintiffs,  the  contract  spe- 
cifically provides  that  "the  said  machinery, 
etc.,  including  and  intending  to  include  all 
things  necessary  and  needful  for  the  setting 
up  and  furnishing  a  complete  apparatus  for 
crushing,  washing,  conveying,  and  drying 
sand,  to  the  full  capacity  herein  guarantied 
by  the  said  first  parties,— the  parties  of  the 
first  part  agree  to  furnish  all  the  above  ma- 
chinery, and  send  one  man  to  put  up  in  com- 
plete working  order  and  start  said  machin- 
ery. And  the  said  first  parties  further  agree 
to  guaranty  said  grinding  and  washing  ma- 
chinery, when  put  up,  to  have  a  capacity  of 
eight  tons  per  hour,  and  the  dryer  to  have 
a  capacity  of  four  tons  per  hour."  Without 
referring  at  length  to  the  affidavits  of  de- 
fense, It  Is  sufficient  to  say  they  expressly 
deny  that  plaintiffs  substantially  performed 
their  contrnct.  and  aver  that  "the  mill,  plant, 
or  machinery"  they  agree  to  put  up  under  the 
contract  "was  not  erected  or  constructed  In 
accordance  with  the  terms  of  said  contract, 
but  in  such  an  unworkmanlike  and  defective 
manner  as  to  cause  the  defendant  great  loss 
and  damage,"  etc.;  that  the  same  was  "so 
defectively  constructed  In  workmanship,  and 
of  such  defective  material,  as  to  render  the 
said  plant  almost  wholly  useless  for  the  pur- 
pose for  which  It  was  Intended."  After 
specifying  wherein  the  plaintiffs  failed  to 
comply  with  their  contract,  etc.,  It  Is  further 
averred  "that,  without  taking  into  considera- 
tion the  injury  defendant  sustained  by  rea- 
son of  the  defective  work  done  by  the  mill, 
owing  to  faulty  material  and  construction, 
and  failure  of  the  plaintiffs  to  perform  their 
contract,  the  defendant  sustained  damages  to 
more  than  the  amount  alleged  to  he  due  on 
the  original  contract,"  etc.  The  defendant's 
affidavits  contain  all  the  elements  of  a  sub- 
stantial defense  to  the  plaintiffs'  claim,  and 
the  court  erred  In  holding  otherwise.  Judg- 
ment reversed,  and  a  procedendo  awarded. 


COUNTY  OF  WESTMORELAND  v. 
FISHER. 

(Supreme  Ooart  of  Pennsylvania.     Jan.  6, 
1896.) 

Couxtt  Ofpicbrs— AcniT  or  Acoocxts— Coxouj- 

8IVBNB-S— EhTOPPBL. 

1.  The  decision  of  the  county  Auditors  upon 
nn  investigation  of  the  ncitmnts  of  a  county  offi- 
cer under  Act  April  15.  1834,  is  conclusive,  if 
not  appealed  from,  and  cannot  be  opened  for 
the  correction  of  error*,  or  again  inquired  into 
by  the  auditors  or  by  the  eourt.  ^— 

2.  A  county  officer,  in  regard  to  whose  ^ 
counts  the  county  auditors  have  once 


nave  once  v 
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report  nnder  Act  April  15,  1834,  la  not,  by  a 
subsequent  attendance  at  a  meeting  at  which 
his  accounts  are  re-examined,  and  by  his  pres- 
entation of  his  books  and  papers  at  that  meet- 
ing, estopped  to  deny  the  jurisdiction  of  the  au- 
ditors to  review  their  former  decision. 

Appeal  from  court  of  common  pleas,  West- 
moreland county;   John  J.  Wlckham,  Judge. 

Petition  by  Phillip  Fisher,  late  treasurer  of 
the  county  of  Westmoreland,  to  strike  cer- 
tain supplemental  auditors'  reports  and  Judg- 
ments thereon  finding  him  to  be  Indebted  to 
the  county.  From  a  decree  refusing  him 
such  relief,  petitioner  appeals.    Reversed. 

James  S.  Moorhead  and  John  B.  Head,  for 
appellant    D.  S.  Atkinson,  for  appellee. 

FELL,  J.  By  the  act  of  April  15,  1834,  It 
Is  made  the  duty  of  the  auditors  of  each 
eounty  to  audit,  settle,  and  adjust  the  ac- 
counts of  the  commissioners,  treasurer,  sher- 
•  iff,  and  coroner  of  the  county,  and  to  make 
report  thereof  to  the  court  of  common  pleas, 
together  with  a  statement  of  the  balance 
due  from  or  to  the  officer.  The  act  provides 
that  the  report,  when  filed,  shall  have  the 
effect  of  a  Judgment,  and,  if  not  appealed 
from  within  60  days,  execution  may  issue 
thereon.  The  auditors  are  empowered  to  is- 
sue subpoenas  and  attachments  to  compel  the 
attendance  of  witnesses  and  the  production 
of  papers,  and  to  commit  persons  refusing  to 
testify.  Since  the  passage  of  the  act,  it 
has  been  uniformly  held  that  the  special 
tribunal  created  by  It  for  the  settlement  of 
the  accounts  of  the  county  officers  named  is 
exclusive  of  all  others,  and  that  Its  deci- 
sion, if  not  appealed  from,  Is  final  and  con- 
clusive, and  cannot  be  opened  for  the  cor- 
rection of  errors,  or  again  Inquired  into  by 
the  auditors  or  by  the  court.  Northumber- 
land Co.  v.  Bloom,  3  Watts  &  8.  542;  Wilson 
v.  Clarion  Co.,  2  Pa.  St  17;  Northampton 
Co.  v.  Yohe,  24  Pa.  St.  305;  Blackmore  v. 
Allegheny  Co.,  51  Pa.  St  160;  Glatfelter  v. 
Com.,  74  Pa.  St  74;  Slggins  v.  Com.,  83  Pa. 
St.  278;  Northampton  Co.  v.  Herman,  119 
Pa.  St  373,  13  Atl.  277;  Schuylkill  Co.  v. 
Boyer,  125  Pa.  St  226,  17  Atl.  339.  In  the 
case  before  us  the  county  auditors  met  the 
treasurer,  after  the  expiration  of  his  term  of 
office,  for  the  purpose  of  auditing  his  account 
for  the  year  1893.  After  an  examination,— 
which  they  now  allege  was  incomplete,  as 
they  were  unable  to  go  over  the  tax  lien  and 
treasurer's  sale  books  thoroughly,— they  pre- 
pared, and  on  March  26,  1804,  filed,  their  re- 
port in  the  common  pleas,  charging  the  treas- 
urer with  a  balance  of  $18,089.72.  This  re- 
port contained  numerous  items  of  charge  for 
amounts  realized  from  tax  liens  and  treas- 
urer's sales.  No  appeal  was  taken  by  the 
treasurer,  and  the  balance  found  to  be  due 
by  him  was  promptly  paid.  Without  con- 
sulting the  treasurer,  and  without  notice  to 
him,  the  auditors  adjourned,  to  meet  at  a 
time  when  they  could  bave  a  better  oppor- 
tunity  to  examine  the  books.     Tbey   met 


again  on  July  9th,  and  at  subsequent 
and  re-examined  the  books;  and  on  £ 
ber  3d  they  filed  their  separate  repc 
the  years  1891,  1892,  and  1893,  In  t 
which  they  charged  the  treasurer  v 
additional  amount  found  to  be  due  th 
ty.  The  treasurer  had  no  knowledge 
of  these  meetings  until  July  28th,  w 
was  notified  to  attend  a  meeting  to  1 
on  the  30th.  He  was  present  at  thli 
lng,  and  assisted  in  the  examination 
accounts  by  producing  his  books  and 
The  court  directed  the  reports  for  U 
1892  to  be  stricken  from  the  records, 
fused  to  make  a  similar  order  as  to  thi 
for  1893,  holding  it  to  be  valid  and  t 
It  appears  from  the  opinion  filed  t 
learned  Judge  of  the  common  pleas 
recognizing  the  force  and  effect  of  tl 
slons  to  which  we  have  referred,  c« 
that  the  second  report,  covering  the  a 
for  1893,  could  be  sustained  as  a  vc 
judication,  on  the  ground  that  the  tr< 
by  appearing  before  the  auditors  and 
ing  in  the  examination,  had  waived  h 
to  object  to  their  jurisdiction  to  real 
accounts.  To  this  conclusion  we  do 
sent  The  finding  of  the  auditors,  i 
and  effect  was  final.  It  became  at 
judgment  and,  by  lapse  of  time, 
judgment.  Their  jurisdiction  as  to 
as  to  the  accounts  upon  which  it  wa 
was  ended.  The  power  to  review 
vested  in  the  common  pleas.  In  Noi 
ton  Co.  v.  Yohe,  supra,  it  was  aa 
seems  to  be  an  obvious  deduction  tha 
the  board  of  auditors  have  filed  their 
they  have  no  further  power  over 
passes  into  the  custody  of  a  court  of 
becomes  a  Judgment  and  is  no  more 
to  the  supervision  and  review  of  the  t 
who  made  it  than  the  judgment  ent 
an  award  of  arbitrators  is  liable  to  1 
hauled  by  them."  Nor  was  the  a] 
estopped  from  alleging  their  want  c 
diction.  The  earlier  meetings  had  be 
without  his  knowledge.  He  attenc 
one  meeting  of  which  he  had  notice,  t 
sented  bis  books  and  papers,  but  b 
no  representation,  and  did  nothing  lni 
an  intention  to  waive  any  right  wi 
possessed.  The  tribunal  was  one  of 
power.  The  Jurisdiction  of  the  subj< 
ter  was  exhausted,  and  It  was  the  i 
the  appellant  to  assert  tlds  at  the 
on  the  rule  to  show  cause.  In  the 
Schuylkill  Co.  v.  Mlnogue,  160  Pa.  St. 
Atl.  643,  it  was  admitted  that  the 
auditors  had  exceeded  their  powers  i; 
lng  the  accounts  of  an  attorney  empl< 
the  commissioners;  but  it  was  argu 
the  defendant,  by  appealing  from  the 
of  the  auditors,  had  recognised  the 
of  the  judgment  and  was  estopped  1 
leging  their  want  of  jurisdiction, 
opinion,  the  present  chief  justio 
"Want  of  jurisdiction  may  be  taken 
tage  of  at  any  stage  of  the  case. 
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peal  from  the  judgment,  taken  out  of  abun- 
dance of  caution,  cannot  have  the  effect  of 
making  a  void  Judgment  either  a  voidable 
or  a  valid  one.  If  void  in  its  Inception,  for 
want  of  Jurisdiction  in  the  county  auditors, 
It  is  still  void."  The  order  of  the  court  of 
common  pleas  of  May  25,  1885,  in  as  far  as 
It  relates  to  report  No.  69,  is  reversed  and 
act  aside;  and  it  is  now  ordered  and  decreed 
that  the  rule  of  September  29,  1894,  to  show 
cause  why  the  report  should  not  be  stricken 
from  the  record,  be  made  absolute. 


EIFERT  et  al.  v.  LYTLE  et  aL 

(Supreme  Court  of  Pennsylvania.     Jan.  6, 

1896.) 

Tbupiss  on  Land— Issus  as  to  Boundary  Line 
— Chbdibiutt  or  Witness— Rebct- 

TINO  TSSTIMOKT. 

1.  On  an  issue  as  to  the  line  between  plain- 
tiffs' and  defendants'  property,  defendants  re- 
quested a  charge  that,  as  the  line  claimed  by 
plaintiffs  gave  them  more  land  than  their  deed 
railed  for,  and  the  defendants  less  land  than 
their  deed  called  for,  this  circumstance  should 
bare  "great  weight"  in  sustaining  the  latter's 
contention.  Held,  that  it  was  proper  to  refuse 
this,  and  to  tell  the  jury  that  the  circumstance 
ihould  be  accurately  weighed  in  favor  of  the 
line  claimed  by  defendants,  and  that  it  was  for 
them  to  determine  what  weight  should  be  ac- 
corded to  it,  in  connection  with  other  circum- 
stances. 

2.  In  an  action  for  cutting  timber  on  plain- 
tiff's land,  where  defendants  claimed  that  it  was 
in  their  side  of  the  line  between  their  respective 
;>roperties,  declarations  by  plaintiffs  opposed 
o,  and  tending  to  discredit,  their  contention  on 
:he  trial,  as  to  the  location  of  the  line,  while 
idmissible,  cannot  bar  their  right  to  compen- 
tation  for  the  timber  cut  on  their  land,  unless 
he  defendants,  in  cutting  it,  were  misled  or  in- 
iuenced  thereby. 

3.  When  a  witness  states.  In  answer  to  a 
lucstion,  that  he  was  never  sent  to  the  peniten- 
tiary from  a  certain  county,  testimony  that  he 
ras  missing  for  a  year  directly  after  one  of 
'xactly  the  same  name  was  convicted  of  larceny 
ind  sent  to  the  penitentiary,  and  that  he  was 
he  only  person  of  that  name  in  that  part  of  the 
srontry,  was  admissible. 

4.  When  part  of  certain  testimony  is  com- 
ictent,  and  part  incompetent,  it  is  proper  to 
•"fuse  a  motion  to  withdraw  it  all  from  the 
nry. 

Appeal  from  court  of  common  pleas,  Somer- 
set county. 

Action  by  Ernest  Elfert  and  Sarah  J.  Eifert 
palnst  H.  M.  Lytle  and  A.  G.  McCune  for 
respass  in  cutting  timber  on  plaintiffs' 
mills.  From  a  Judgment  for  plaintiffs,  de- 
emlants  appeal.    Affirmed. 

Scott  &  Ogle,  F.  J.  Kooser,  and  W.  J.  Baer, 
or  appellants.  A.  C.  Holbert,  J.  H.  Uhl,  and 
V.  H.  Koontz,  for  appellees. 

McCOLLUM,  J.  The  first,  second,  third, 
ourth,  and  fifth  specifications  of  error  call 
d  question  the  accuracy  and  fairness  of  the 
barge.  The  sixth  relates  to  the  denial  of 
lie  defendants'  motion  to  withdraw  from 
he  consideration  of  the  Jury  the  testimony 
ihlch  identified  their  witness  Robert  Nichol- 


son as  the  Robert  Nicholson  who  was  con- 
victed of  larceny  in  the  court  of  quarter  ses- 
sions of  Somerset  county  in  August,  1860, 
and  sentenced  to  imprisonment  for  one  year 
in  the  Western  Penitentiary.  The  seventh 
complains  of  the  refusal  of  the  court  to  grant 
a  new  trial. 

The  defendants  requested  the  court  to 
charge  the  Jury  that,  as  the  line  claimed  by 
the  plaintiffs  gave  them  more  land  than  their 
deed  called  for,  and  the  defendants  less  land 
than  their  deed  called  for,  this  circumstance 
should  have  great  weight  in  sustaining  the 
latter's  contention  that  "the .  line,  62  degrees 
40  minutes  west,  279.1  perches,"  was  the  true 
line  between  the  parties.  The  court  declined 
to  say  that  great  weight  should  be  given  to 
the  circumstance  mentioned  in  the  request, 
but  Instructed  the  jury  that  it  should  be  ac- 
curately weighed  in  favor  of  the  line  claimed 
by  the  defendants,  and  that  it  was  for  them 
to  determine  what  weight  should  be  accorded 
to  it  In  connection  with  the  other  circum-' 
stances  in  the  case.  As  we  cannot  detect 
in  this  instruction  any  partiality  or  tenden- 
cy to  mislead,  or  find  in  the  evidence  or  the 
law  applicable  to  the  case  any  ground  for 
hostile  criticism  of  it,  we  overrule  the  spec- 
ification of  error  which  complains  of  it 

It  is  contended  by  the  defendants  that 
there  is  error  in  the  instruction  In  regard  to 
the  effect  of  the  acts  and  declarations  of  the 
plaintiffs  concerning  the  location  of  their 
line,  and  under  this  branch  of  their  conten- 
tion the  second,  third,  and  fourth  specifica- 
tions may  be  considered  together.  The  de- 
fendants, in  their  fifth  and  sixth  points, 
virtually  requested  the  court  to  say  to  the 
Jury  that  if  they  cut  timber  on  the  plaintiffs' 
land  under  a  misapprehension  of  the  location 
of  the  latter's  line,  induced  by  what  Ernest 
Eifert  said  and  did,  there  could  be  no  recov- 
ery in  this  action.  The  court  affirmed  their 
points  as  to  timber  cut  subsequent  to  and 
in  consequence  of  the  acts  and  declarations 
mentioned,  but  denied  them  as  to  timber 
cut  before  anything  was  said  or  done  by  the 
plaintiffs,  or  either  of  them,  which  misled 
the  defendants  as  to  the  true  location  of  the 
line.  The  learned  court  also  said,  in  sub- 
stance, that  if  the  timber  was  cut  by  the  de- 
fendants in  assertion  of  their  claim,  and  in 
cutting  it  they  were  not  influenced  in  any 
respect  by  any  act  or  declaration  of  the  plain- 
tiffs, the  former  were  liable  in  this  action,  to 
the  latter,  for  the  value  of  it  In  these  in- 
structions respecting  the  effect  of  the  acts 
and  declarations  of  the  plaintiffs  upon  the 
liability  of  the  defendants,  we  concur.  They 
are  clear,  Impartial,  pertinent  to  the  ques- 
tions raised  by  the  points,  and,  we  think,  cor- 
rect While  any  act  or  declaration  of  the 
plaintiffs  opposed  to,  and  tending  to  discred- 
it their  contention  on  the  trial  was  admis- 
sible and  calculated  to  weaken  their  claim 
concerning  the  true  location  of  the  line,  it 
cannot  operate  as  a  bar  to  their  right  to 
compensation  for  the  timber  cut  by  the  de- 
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fendants  on  their  land,  unless  the  defend- 
ants, In  cutting  It,  were  misled  or  influenced 
l>y  such  act  or  declaration. 

The  fifth  and  sixth  specifications  may  be 
considered  together,  because  both  relate  to 
the  testimony  affecting  the  character  of  the 
witness  Robert  Nicholson.  The  sixth  com- 
plains of  the  refusal  to  withdraw  this  tes- 
timony from  the  consideration  of  the  Jury, 
and  the  fifth  of  the  Instructions  in  regard  to 
the  effect  of  It.  There  was  no  objection 
made  to  the  admission  of  the  testimony  of 
McXear  and  PhiUlppi,  and  no  exception 
taken  to  It  or  to  the  testimony  of  Kllnk.  It 
was  offered  and  received  to  contradict  Nich- 
olson, who,  In  answer  to  a  question  by  the 
defendants'  counsel,  had  said  that  he  was 
not  sent  to  the  penitentiary  on  any  charge 
from  Somerset  county.  Some  of  the  testi- 
mony tended  directly  to  show  that  the  Rob- 
ert Nicholson  who  testified  In  this  case  was 
missing  for  about  a  year  directly  after  Rob- 
ert Nicholson  was  convicted  of  larceny  and 
sent  to  the  penitentiary,  and  this,  independ- 
ent of  the  general  understanding  of  the  peo- 
ple as  to  his  whereabouts,  was  entitled  to 
some  consideration  in  ascertaining  whether 
he  was  the  Robert  Nicholson  who  was  sent 
to  prison.  Some  of  the  testimony  also  tend- 
ed to  show  that  he  was  the  only  Robert  Nich- 
olson In  the  section  of  the  country  where  the 
larceny  was  committed.  If  the  testimony 
to  which  we  hare  specifically  referred  was 
competent  on  the  question  of  identification, 
and  we  think  it  was,  the  motion  to  withdraw 
was'  properly  overruled,  because  It  Included 
the  entire  testimony  of  the  parties  named 
in  it  If  a  part  of  the  testimony  was  incom- 
petent, and  a  part  of  It  competent,  the  mo- 
tion should  have  been  confined  to  the  objec- 
tionable part.  In  addition  to  what  we  have 
already  said  in  support  of  the  refusal  to 
withdraw  the  testimony,  we  think  it  was 
warranted  by  the  opinion  of  this  court  in 
Robinson  v.  Snyder,  25  Pa,  St  203.  We 
see  nothing  In  the  Instruction  complained  of 
in  the  fifth  specification  which  calls  for  a  re- 
versal of  the  Judgment,  and  nothing  In  the 
case  to  warrant  a  departure  from  the  settled 
rule  that  the  refusal  of  a  new  trial  will  not 
be  reviewed  on  appeal.  All  the  specifications 
are  overruled,  and  the  Judgment  is  affirmed. 


HILLIARD  v.  TUSTIN. 

Appeal  of  WILSON. 

(Supreme  Court  of  Pennsylvania.     Jan.  6, 

1886.) 

Sheriff's  Sale — Distribution  or  Proceeds — 
Discharge  of  Mortgage. 
The  land  of  defendant  in  execution  was 
subject  to  a  mortgage  recorded  before  the  en- 
try of  the  judgment,  and  to  mechanics'  liens 
tiled  after  such  entry.  Held,  that  as  the  pur- 
chaser at  the  execution  sale  was  entitled  to  rely 


on  the  record  to  determine  whether  tl 
gage  was  piior  to  the  mechanics'  liens, 
date  of  the  liens  being  therefore  detern 
the  date  of  thoir  filing,  the  lieu  of  the  u 
was  not  divested,  and  hence  it  was  not 
to  share  in  the  proceeds  of  the  executio 

Appeal  from  court  of  common  plei 
ver  couuty;  John  J.  Wickham,  Judgi 

Action  by  George  M.  Hilllard  again 
ben  C.  Tustin.  A  judgment  was  rem 
favor  of  plaintiff,  and  a  writ  of  fler 
issued  thereon.  From  a  decree  disti 
the  proceeds  of  the  execution  sale, 
Wilson,  the  holder  of  a  mortgage  g 
said  Tustin,  appeals.    Affirmed. 

John  M.  Buchanan  and  Wm.  A. 
nel,  for  appellant    W.  J.  Mellon,  foi 
lee. 

FELL,  J.  The  real  estate  of  the 
ant  in  the  execution  was  subject  to  i 
of  a  mortgage  recorded  May  17,  1893 
Hen  of  a  judgment  entered  Septei 
1893,  and  to  two  mechanics'  liens,  oi 
September  26,  1893,  and  the  other  No 
11,  1893.  It  did  not  appear,  from  th 
when  the  building  was  commenced, 
bills  of  particulars  attached  to  them  « 
ed  charges  for  materials  furnished  ] 
the  date  of  the  mortgage.  A  sale 
sheriff  took  place  under  the  judgme 
the  fund  realized  was  paid  into  co 
distribution.  The  contest  before  the 
was  between  the  mortgagee  and  t 
chanic's  Hen  claimants,  and  the  fui 
awarded  to  the  latter.  The  right 
appellant  to  participate  in  the  disti 
depended  upon  the  question  whetl 
mortgage  had  been  discharged  by  tt 
ifTs  sale.  This  was  to  be  determine* 
by  the  record,  and  not  by  what  migl 
been  shown,  had  the  liens  been  bef 
court  for  adjudication.  Goepp  v.  G 
35  Pa.  St.  130;  Coyne  v.  Souther,  61 
I  457;  Meigs  v.  Bunting,  141  Pa.  St 
Atl.  588.  The  importance  of  a  fixed 
which  bidders  at  a  sheriff's  sale  i 
guided,  and  the  rights  of  purchas 
termlned,  has  been  uniformly  recogni 
upheld  in  our  cases.  The  purchaser  ■ 
bound  to  look  beyond  the  record,  ai 
not  affected  by,  and  could  not  affect 
by,  anything  beyond  it  It  could  n< 
been  shown  by  parol  evidence  that  t 
related  back  to  a  time  which  anteda 
mortgage,  and  the  dates  In  the  clal 
not  have  that  effect  The  date  of  th 
was  therefore  the  date  of  the  Hen.  I 
v.  Hopson,  90  Pa.  St  494.  Had  th. 
gage  been  discharged,  a  different  cas< 
have  been  presented,  and  the  prlo 
lien  might  have  been  shown  by  pai 
dence.  The  learned  auditor  was  r 
holding  that  the  question  before  hi 
ruled  by  Reading  v.  Hopson,  suprt 
Judgment  is  affirmed. 


Digitized  by 


Google 


HILEMAN  c.  HILEMAN  DISTILLING  CO. 


575 


'ERSON  r.  PEOPLE'S  NATURAL 

GAS  CO. 
;me  Court  of  Pennsylvania.     Jan.  6, 

1806.) 
c«  of  Street— Evidence— Dedication— 

Reservation  in  Deed. 
i  deed  of  land  excepted  and  reserved 
t  part  of  the  above-described  property 
ithin  the  lines  of  B.  street,  as  laid  out 
e  plan  of  the  city,"  but  the  street  was 
led  as  a  boundary,  or  referred  to  in  the 
ion.  The  grantee  conveyed  parts  of  the 
bounded  by  B.  street,  and  his  grantees 
d  lots  as  fronting  on  B.  street  The 
ad  not  been  opened,  and  no  proceedings 
it  had  been  begun.  Held,  thnt  the  land 
ved  was  not  a  highway  on  which  a  gns 
y-  could  enter  in  order  to  lay  pipes,  and 
rinal  owner  could   sue  for  a  trespass 

il  from  court  of  common  pleas,  Alle- 
xranty;  Christopher  Magee,  Judge. 
a  by  Andrew  Patterson  against  the 
i  Natural  Gas  Company.  Upon  the 
<f  said  plaintiff,  his  executrix,  Amelia 
on,  was  substituted  as  plaintiff,  and, 

verdict  for  her,  defendant  appeals. 
d. 

Miller,  for  appellant.    W.  H.  Lemon 
C.  Duncan,  for  appellee. 

\  J.  The  defendant  Justified  Its  en- 
m  and  use  of  the  plaintiff's  land  for 
rpose  of  laying  gas  pipes  upon  the 
that  the  land  had  been  dedicated  for 
a  public  street.  In  1884  the  plaintiff 
tract  of  unimproved  land  to  John  Ren- 
in the  city  plan  a  proposed  street  had 
>cated.  which  passed  over  this  land, 
w  had  then  been  taken,  or  have  since 
iken,  by  the  city  or  any  one,  to  open 
eet  It  was  merely  a  plotted  street. 
the  conveyance  the  plaintiff  reserved 
d  within  "the  lines  of  the  street.  The 
3f  the  reservation  are,  "Excepting  and 
og  from  this  conveyance  all  that  part 
above-described  property  lying  within 
ms  of  Bates  St.,  as  laid  out  upon  the 
r  the  city  of  Pittsburg."  The  street 
>t  named  as  a  boundary,  nor  referred 
the  description.  Reaman,  the  plain- 
rantee,  divided  the  tract  and  conveyed 
rts,  describing  them  as  bounded  by 
street.  Some  of  his  grantees  subdi- 
the  parts  they  had  purchased  Into 
g  lots,  and  sold  them  as  fronting  on 
street  The  land  within  the  lines  of 
jet  was  graded  by  these  grantees,  and 
s  a  public  street.  This  was  the  con- 
rf  the  property  when,  In  1888,  the  gas 
cere  laid,  and  it  has  remained  practi- 
se same  ever  since.  The  mere  placing 
street  upon  the  city  plan  conferred  no 
>  the  use  of  the  land  as  a  highway  up- 
■  one  The  plaintiff'  made  no  convey- 
ry  the  Implied  covenants  of  which  the 
•as  to  be  left  open  for  the  use  of  his 
>s  and  the  public,  and  we  find  no  act 
to  Justify  the  Inference  of  dedication. 


He  reserved  from  the  land  described  a  part 
lying  within  the  lines  of  a  projected  street. 
The  street  was  not  opened.  No  proceedings 
had  been  instituted  to  open  it  It  had  no  ex- 
istence, except  upon  paper.  It  was  not  a 
boundary,  and  was  not  named  in  the  de- 
scription of  the  land  conveyed.  Before  the 
conveyance  the  plaintiff  was  at  liberty  to 
make  such  use  of  the  land  conveyed  as  he 
wished.  He  could  have  inclosed  and  culti- 
vated it,  or  have  built  upon  It,  subject  to  the 
right  of  the  city  to  take  It  without  payment 
for  improvements  made  after  notice  of  the 
location  of  the  street  None  of  these  rights 
were  lost  by  his  conveyance,  and,  of  course, 
they  could  not  be  affected  by  the  subsequent 
conveyances  of  his  grantee.  It  Is  hot  the 
case  of  the  right  of  way  over  a  street  named 
in  the  description  as  a  boundary,  nor  of  a 
street  laid  out  by  the  grantor  over  land 
which  he  has  sold  in  lots,  nor  of  the  ac- 
quiescence of  the  owner  in  a  use  for  such  a 
length  of  time  that  public  convenience  or 
private  rights  would  be  materially  affected 
by  Its  interruption.  There  Is  nothing  in  the 
evidence  upon  which  to  found  an  implied 
dedication  which  would  operate  as  an  estop- 
pel. "A  dedication  to  the  public  of  the  use 
of  land  must  rest  on  the  Intention  or  clear  as- 
sent of  the  owner,  which  may  be  manifested 
by  writing,  sealed  or  unsealed,  or  by  parol, 
or  by  acts  inconsistent  or  Irreconcilable  with 
any  inference  except  such  consent;  but  the 
dedication  must  be  nnder  such  circumstances 
as  to  indicate  on  abandonment  of  the  use  to 
the  community  by  the  owner,  *  *  *  and 
the  acts  and  declarations  to  effect  a  dedica- 
tion should  be  unambiguous  and  unequivo- 
cal." Dovaston  v.  Payne,  2  Smith,  Lead. 
Cas.  155.  The  measure  of  damages  was  the 
injury  caused  the  plaintiff  by  the  use  to 
which  his  land  had  been  subjected  by  the 
defendant.  The  instruction  on  the  subject 
in  the  general  charge  and  in  the  answers  to 
the  points  was  correct,  and  the  amount  of 
the  verdict  makes  it  certain  that  the  rale  was 
followed  by  the  jury.  The  objections  to  the 
admission  of  testimony  which  appear  in  the 
seventh  assignment  of  error  might  well  have 
been  sustained,  as  the  questions  asked  were 
wanting  in  clearness,  and  tended  to  present 
a  wrong  standard  for  the  assessment  of 
damages,  but,  as  It  is  evident  that  they  did 
no  harm,  the  case  should  not  be  sent  back. 
The  judgment  Is  affirmed. 


HILEMAN  v.  HILEMAN  DISTILLING  CO. 

(Supreme  Court  of  Pennsylvania.     Jan.  G, 

1896.) 

Amendment— Discretion  of  Court— Joint  Tori 

Feasors— Damages  to  Date  of  Trial. 

1.  The  action  of  the  court  in  allowing  an 
amendment  after  one  trial,  and  when  a  new 
trial  has  been  granted,  without  imposing  costs 
as  a  condition  of  such  amendment,  is  within  its 
sound  discretion. 

2.  In  an  action  for  damage  caused  by  the 
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pollution  of  a  stream,  it  waa  proper  to  admit 
evidence  that  defendants  were  the  co-ownera 
and  co-proprietore  of  a  distillery,  and  that  they 
negligently  permitted  the  refuse  therefrom  (to 
enter  the  stream  which  flowed  through  plain- 
tiff's land,  in  order  to  prove  the  defendants 
jointly  answerable. 

3.  Act  May  2,  1876,  allowing  the  recovery, 

•  on  notice  siren  before  trial,  of  damages  up  to 
the  date  of  trial,  is  applicable  in  an  action  for 
damage  caused  by  the  pollution  of  a  stream 
through  the  regular  dumping  of  refuse  therein 
from  defendants'  distillery. 

Appeal  from  court  of  common  pleas,  Arm- 
strong county;   Calvin  Rayburn,  Judge. 

Action  by  Joseph  Hlleman  against  William 
HUeman  and  John  Ott,  doing  business  in  the 
firm  name  of  the  Hileman  Distilling  Com- 
pany. From  a  judgment  for  plaintiff,  de- 
fendants appeal.     Affirmed. 

Orr  Bufflngton,  Floy  C.  Jones,  and  W.  D. 
Patton,  for  appellants.  Austin,  Clark,  Mc- 
'Cain  &  Christy,  for  appellee. 

DEAN,  J.  The  plaintiff,  Joseph  Hileman, 
was  the  lower  landowner  on  a  small  stream. 
The  defendants  operated  a  distillery  on  the 
stream  above  him.     He  alleged  that  they,  by 

■slops  and  other  refuse  from  the  distillery, 
so  polluted  the  water  as  to  render  it  unfit  for 
use,  and  thereupon,  on  27th  June,  1892,  he 
brought    trespass    for    damages.     The    case 

-came  on  for  trial  5th  June,  1893,  and  result- 
ed In  a  verdict  for  defendants.  On  motion 
for  new  trial,  the  verdict  was  set  aside  and 
new  trial  granted.    Plaintiff  then  moved  to 

.amend  by  striking  from  the  name  of  de- 
fendants the  words,  "doing  business  nnder 
firm  name  of  Hileman  Distilling  Company." 
This  motion  was  granted,  and  the  case  again 

-came  to  trial  March  9,  1894.  There  was  a 
verdict  for  plaintiff  for  nominal  damages. 
From  the  judgment  entered  on  this  verdict, 

•defendants  appeal,  assigning  eight  errors. 
The  first  and  second  are  to  the  ruling  of  the 

•  court,  permitting  the  amendment  of  the  rec- 
ord. The  plaintiff  obviously  made  a  mis- 
take In  charging  the  defendants  as  partners, 
Instead  of  as  joint  wrongdoers.  Such  a  mis- 
take, under  our  statute,  is  clearly  amendable. 
The  juncture  at  which  the  amendment  was 
moved  for  was,  however,  after  one  trial,  and 
when  a  new  trial  had  been  granted.  Then 
a  considerable  bill  of  costs  had  been  incurred, 
As  the  record  here  presents  itself,  apparent- 
ly, this  amendment  ought  to  have  been  al- 
lowed only  on  terms  which  would  have  Im- 
posed costs  upon  plaintiff;  but  this  was  in 
the  discretion  of  the  court  below.  What 
may  have  appeared  to  the  learned  judge  of 
that  court  which  we  do  not  see,  is  only  con- 
jectural. The  presumption  is  that  his  dis- 
cretion was  exercised  wisely  and  grounded 
on  sufficient  reasons.  We  will  not  assume 
It  was  arbitrarily  exercised,  and  there  is  no 
sufficient  proof  that  it  was.  The  statutes  of 
amendment  are  to  be  construed  liberally,  so 
as  to  effect  the  intent  of  them.  Their  ob- 
ject was  to  reach  a  trial  on  the  merits,  and 

.any  reasonable  exercise. of  the  discretion  re- 


posed in  the  trial  court  ought  not  to  b 
turbed  in  a  court  of  review,  when,  as 
necessarily  be  the  case,  our  knowledge 
the  circumstances  leading  to  the  amenc 
may  not  be  as  full  as  that  of  the  judgi 
allows  It.  Therefore,  these  two  assign 
are  overruled. 

The  third,  fourth,  fifth,  and  sixth  a 
ments  practically  raise  the  same  qui 
The  court  permitted  plaintiff  to  offe 
dence  that  defendants  were  the  owner 
operators  of  a  distillery,  and  that  they 
gently  permitted  the  noxious  refuse  to 
the  stream  which  flowed  through  plai 
land.  The  purpose  In  polluting  the  s 
was  not  malicious,  bat  merely  selfish, 
disposed  cheaply  of  that  which  occat 
damage  to  the  lower  landowner,  not  w: 
intent  to  Injure  him,  but  merely  to  t 
themselves.  It  was  not  as  if  he  had  ct 
them  with  breaking  his  close  or  cuttii 
timber.  It  was  of  operating,  as  owners 
manufacturing  establishment  In  such  a 
ner  as  necessarily  injured  him.  Th 
dence  that,  as  co-owners,  they  operati 
distillery,  was  in  this  view  of  the  a 
missible,  and  from  it  the  jury  might 
both  were  guilty  of  the  wrongful  act. 
could  have  offered  evidence  In  rebuttal 
lng  to  show  it  was  not  the  joint  act  of 
While  as  to  distinct  acts  of  trespass, 
as  cutting  down  trees  or  tearing  down  t 
evidence  of  a  partnership  would  not 
been  admissible  to  charge  two  or  mo 
fendants  jointly,  yet  under  the  facts  1 
did  tend  to  prove  these  defendants  j 
answerable,  and  there  was  no  error  in  i 
ting  the  evidence. 

The  seventh  and  eighth  assignmen 
to  the  ruling  .of  the  court  permitting 
tiff,  under  Act  May  2,  1870,  to  give  noi 
claim  for  damages  up  to  date  of  trial,  i 
offer  evidence  under  the  notice.  Tt 
says:  "In  all  actions  now  pending  ot 
after  to  be  brought  for  the  recovery  oi 
ages,  or  mesne  profits,  It  shall  be  lawl 
the  plaintiff  at  any  time  not  less  than  ; 
days  before  trial,  to  give  notice  to  t 
fendant  or  his  attorneys  that  he  propc 
claim  damages  or  mesne  profits  up 
date  of  trial  of  such  suit;  and  on  sue] 
the  plaintiff  may  recover  such  damai 
mesne  profits,  not  barred  by  the  stat 
limitations,  to  the  time  of  such  trial,  a 
be  warranted  by  the  law  and  the  evid 
Clearly,  the  purpose  of  the  act  was 
lleve  from  the  necessity  of  multiplic 
tions.  If  the  right  of  a  plaintiff  is  deti 
ed  in  one  action,  it  tends  to  a  cessat 
strife  and  prevention  of  accumulati 
costs  to  have  his  damages  determined  1 
same  trial.  In  three  distinct  lnstanc 
one  short  section,  the  disjunctive  Is  us 
the  legislature:  "Damages  or  mesne  pi 
This  indicates  an  Intention  to  extend  t 
to  cover,  also,  cases  other  than  those 
the  possession,  as  against  the  plaint 
wrongful.    It  seems  to  have  been  im 
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ly  to  reach  those  cases  where  the 
t  hat  been  kept  oat  of  his  rightful 
ion  by  the  trespasser,  but  it  goes  fur- 
nd  brings  within  its  scope  other  ac- 
or  damages.  What  actions?  Appar- 
those  trespasses  of  a  continuing  na- 
uch  as  the  one  before  us,— those  in 
a  second  action  might  be  brought  for 
59  sustained  after  service  of  writ,  but 
ht  to  which  would  be  determined  by 
diet  in  the  first  suit.  Damage  from 
lution  of  a  stream  by  the  upper  land- 
a  manufacturer,  in  most  cases  is  a  j 
ilng  wrong  down  to  trial.  If  the  low-  | 
Iowner*s  right  be  determined  at  the  | 


Action  by  James  Ward  against  J.  S.  Neel. 
Upon  the  death  of  said  defendant,  J.  D.  Jack, 
his  executor,  was  substituted.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed. 


Todd  &  Wiley,  for  appellant, 
can,  for  appellee. 


T.  Jeff.  Dun- 


lal,  why  should  he  be  put  to  the  vexa- 
id  costs  of  a  second  action?  It  was 
tie  burden  the  legislature  sought  to 
against  by  this  act.  Undoubtedly, 
rned  counsel  for  appellant  Is  right  in 
l  the  act  cannot  embrace  all  actions 
uages.  Those  wrongs  which  do  not 
!  a  continued  possession  of  land  hos- 
tile rightful  owner,  nor  an  assumed 
•y  the  upper  landowner  to  continually 
a  stream  to  the  damage  of  the  lower 
■ner,— wrongs  which,  from  their  very 
are  perpetrated  at  only  distinct  or 
itervals,— are  not  within  the  meaning 
act  Suppose,  Instead  of  establishing 
llery,  permanent  in  its  character,  de- 
ts  had  dumped  into  this  stream  the 
ts  of  an  outhouse  vault;  the  right  of 
I  would  have  been  violated.  They 
have  repeated  the  wrong,  but  It  would 
ve  been  the  case  intended  by  the  act. 
trespass,  if  held  to  be  within  the  act, 
possibly  result  in  an  absurd  condition, 
lalntlff  having  failed  to  prove  any 
before  suit  brought,  might  neverthe- 
sarly  prove  one  after.  We,  then,  would 
ie  case  of  sustaining  an  action  brought 
it  cause,  and  a  verdict  for  a  wrong 
tted  thereafter.  The  act  of  1876,  cer- 
contemplated  no  such  absurdity. 
the  point  raised  here  Is  new,  and  ap- 
:'s  argument  is  plausible,  still  we  are 
aion  the  act  Includes  within  Its  terms 
such  cause  of  action  as  from  Its  nature 
persistent,  continuing  wrong.  There- 
he  seventh  and  eighth  assignments  of 
ire  also  overruled,  and  the  Judgment 
med. 


WARD  v.  JACK, 
rente  Court  of  Pennsylvania,     Jtta.  6, 

1896.) 
no*  or  Actions  —  Acknowledgment  or 

Debt. 
Evidence  that,  when  plaintiff  asked  de- 
t  "about  the  settlement  of  his  books,"  de- 
t  replied,  "that  otight  to  have  been  set- 
az  ago.  and  you  shall  have  your  money 
ten  days,"  does  not  show  an  acknowl- 
at  sufficient  to  remove  the  bar  of  the 

>al  from  court  of  common  pleas,  Wash- 
county;   Mcllvaine,  Judge. 
v.S3a.no.l3— 37 


McCOLLUM,  J.  The  learned  court  below 
properly  characterized  the  plaintiff's  claim 
as  stale,  and  held  that  under  the  pleadings 
he  could  not  recover  upon  It,  unless  the  bar 
of  the  statute  was  removed  by  the  conversa- 
tion testified  to  by  Watson.  The  case  was 
submitted  to  the  Jury  under  Instructions 
which  allowed  them  to  find  in  the  conversa- 
tion referred  to  a  clear  and  unequivocal  ac- 
knowledgment of  the  claim,  a  reference  by 
which  the  amount  of  it  could  be  definitely 
ascertained,  and  a  promise  to  pay  it.  Wheth- 
er the  conversation  authorized  the  conclu- 
sions drawn  from  it  is  the  principal  ques- 
tion to  be  considered  on  this  appeal.  It  was 
brief,  and  we  quote  the  material  part  of  it 
Watson  said:  "Mr.  Neel  and  I  were  sitting 
on  some  lumber,  and  Mr.  Ward  came  down, 
and  asked  Mr.  Neel  about  his  books.  He 
asked  Mr.  Neel  about  the  settlement  of  his 
books.  Mr.  Neel  said,  'Mr.  Ward,  that  ought 
to  have  been  settled  long  ago,  and  you  shall 
have  your  money  inside  of  ten  days.'  Be- 
fore this,  though,  Mr.  Ward  said  to  him  that 
the  limitation  was  about  to  cut  him  out. 
Neel  replied  to  him,  'Mr.  Ward,  I  wouldn't 
allow  that  limitation  to  cut  you  out,  If  It  was 
now,— if  it  was  six  years  now.'  He  said  he 
would  have  Flint  look  after  the  books." 
There  was  nothing  developed  in  the  cross- 
examination  of  the  witness  which  qualified 
his  testimony  as  we  have  quoted  it,  and  we 
must  therefore  accept  it  as  a  correct  state- 
ment of  the  conversation  relied  on  by  the 
plaintiff  to  toll  the  bar  of  the  statute.  In 
order  to  give  it  the  effect  he  claims  it  Is  en- 
titled to,  It  must  be  held  to  contain  a  clear 
and  unequivocal  acknowledgment  of  the 
debt,  a  specification  of  the  amount  of  it,  or 
a  reference  to  something  by  which  the 
amount  can  be  definitely  and  certainly  as- 
certained, and  an  express  or  Implied  promise 
to  pay  it  If  these  essentials  to  the  mainte- 
nance of  the  suit  are  included  In  the  conver- 
sation detailed  by  Watson,  they  must  be 
found  in  that  part  of  it  which  may  be  cor- 
rectly summarized  thus:  "Ward  asked  Neel 
about  the  settlement  of  his  books,"  and  Neel 
replied,  "That  ought  to  have  been  settled 
long  ago,  and  you  shall  have  your  money 
within  ten  days."  The  expression,  "You 
shall  have  your  money"  means  no  more 
than  the  words,  "I  will  pay  you  all  I  owe 
you";  and  these  were  regarded  as  Insuffi- 
cient, In  Miller  v.  Baschore,  83  Pa.  St.  356, 
to  remove  the  bar  of  the  statute,  although 
they  plainly  referred  to  the  balance  due  on 
Miller's  note,  which  Baschore  then  held.  In 
Landls  v.  Roth,  109  Pa.  St  621,  1  Atl.  49, 
the  promise  of  the  former  was  express,  and 
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related  to  a  note  which  tie  latter  held;  and 
It  was  adjudged  Insufficient,  although  it  was 
not  shown  that  "Landis  had  given  Roth  any 
other  note  than  the  one  in  suit."  These  de- 
cisions followed  the  rule  on  which  Burr  v. 
Burr,  26  Pa.  St  284,  was  determined,  and  In 
which  Knox,  J.,  speaking  for  this  court  on 
the  subject  we  are  now  considering,  said: 
"The  better  rule,  undoubtedly,  is  that  the 
acknowledgment  must  not  only  be  clear,  dis- 
tinct, and  unequivocal,  of  the  existence  of  a 
debt,  but  that  it  must  also  be  plainly  refer- 
able to  the  very  debt  upon  which  the  action 
is  based.  It  matters  not  where  the  uncer- 
tainty lies,— whether  in  the  acknowledgment 
or  In  the  Identification,— its  existence  is 
equally  fatal  to  the  plaintiffs  recovery."  We 
cite  these  "cases  as  Illustrations  of  the  rule 
In  regard  to  the  identification  of  the  debt  al- 
leged to  have  been  acknowledged,  and  be- 
cause we  think  the  case  in  hand  Is  fairly  gov- 
erned by  them.  "Ward  asked  Neel  about 
the  settlement  of  his  books"  Is  too  vague  and 
uncertain  to  be  justly  regarded  as  an  identi- 
fication of  the  debt,  or  such  a  reference  as 
the  law  requires  as  a  substitute  for  it  Judg- 
ment reversed,  and  venire  facias  de  novo 
awarded. 


GIFFIN  v.  SOUTHWEST  PENNSYL- 
VANIA PIPE  LINES. 

(Supreme  Court  of  Pennsylvania.     Jan.  8, 
1896.) 

Pbbsonal  Actios— Right  to  Isterkst  in  Laud. 

Where  a  pipe-line  company  receives  oil 
from  the  person  in  possession  of  the  well  which 
furnishes  such  oil,  another  claimant  of  the 
'  oil  cannot  sue  the  company  for  the  oil,  or  the 
value  thereof,  as  this  involves  the  question  of 
title  to  the  well. 

Appeal  from  court  of  common  pleas,  Al- 
legheny county;    S.  A.  McClung,  Judge. 

Action  by  Samuel  Giffin  against  the  South- 
west Pennsylvania  Pipe  Lines.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

Henry  A.  Miller,  A.  Leo  Weil,  and  O.  M. 
Thorp,  for  appellant.  J.  B.  Chapman  and 
N.  W.  Shafer,  for  appellee. 


GREEN,  J.  There  is  no  doubt  whatever 
that  P.  C.  Friend,  as  receiver  of  the  Liberty 
OH  Company,  Limited,  did  in  point  of  fact 
assume  to  take  possession  of  the  well  in 
question  from  and  after  January  16,  1802, 
and  conducted  the  operations  at  the  well, 
employing  and  paying  the  men  from  the 
time  of  his  appointment  as  receiver.  The 
testimony  as  to  his  actually  taking  posses- 
sion of  the  well  Is  bo  positive,  and  proved 
by  so  many  witnesses,  and  really  disproved  by 
none,  that  It  must  be  assumed  as  an  estab- 
lished fact  T.  D.  Casey,  one  of  the  own- 
ers, testified  as  follows  on  this  subject:  "Q. 
You  were  a  member  of  the  Liberty  Oil  Com- 


pany, Limited,  were  youT  A.  Yes, 
I  believe  you  were  president  of  tht 
Oil  Company?  A.  Yes,  sir.  Q.  St 
was  in  possession  of  this  well  on  the 
Deschamps  lot  McDonald  borougl 
ington  county,  in  which  Mr.  Giffl: 
this  Interest  in  December,  1801,  ai 
ary,  1892.  A.  The  Liberty  Oil  ( 
Limited.  Q.  Who  delivered  posse 
it  to  Mr.  Friend,  receiver  of  the  Lil 
Company,  Limited?  A.  The  Lib* 
Company,  Limited,  delivered  him  pc 
Q.  State,  if  you  know,  whether  Sax 
fin  at  any  time  had  possession  of  t 
erty.  A.  Not  that  I  know  of.  Q. 
terest  did  the  Liberty  Oil  Company, 
own  in  this  well?  A.  They  owned 
one-eighth.  •  *  •  Q.  Who  had  p< 
of  the  other  eighth?  A.  Well,  C.  S. 
believe.  Q.  Who  drilled  this  well 
Deschamps  lot?  A.  Charles  S.  V 
For  whom?  A.  For  the  Liberty  < 
pany,  Limited.  Q.  Who  built  the 
over  this  well?  Who  bad  It  built? 
Liberty  Oil  Company,  Limited, 
paid  for  the  materials— boiler,  engi 
Ing,  and  tubing— that  went  into  t 
A.  The  Liberty  Oil  Company,  Llm 
Who  paid  the  expenses  of  operating 
up  till  the  time  it  was  delivered 
Friend,  receiver?  A.  The  Liberty  i 
pany,  Limited."  Mr.  Friend,  the 
testified  that  he  was  the  receiver  of 
erty  Oil  Company,  Limited,  and  wc 
"Q.  State  who  was  In  possession 
well  on  the  Deschamps  lot  Wa 
county,  McDonald  borough,  in  A 
May,  1892.  A.  I  had  possession 
that  time  as  receiver.  Q.  How  1 
you  had  possession  of  it?  A.  Fron 
pointment  In  the  early  part  of 
1892.  Q.  Until  when?  A.  Until  I 
disposed  of  the  property  In  1893. 
Ing  this  time  was  any  one  else  In  p 
of  this  property?  A.  No,  sir.  Q.  r 
ployed  the  men  who  were  at  work 
property?  A.  I  did.  Q.  Who  pal 
A.  I  did.  Q.  State  if  you  notified 
line  as  to  any  claim  to  oil  from  t 
A.  I  did;  yes,  sir.  Q.  State  whs 
you  gave  them.  A.  I  notified  th 
the  property  had  come  into  m; 
through  the  court  as  receiver.  * 
Who  put  you  In  possession  of  this  i 
A.  I  took  possession  of  that  proper 
my  appointment  as  receiver.  Q.  1 
delivered  the  possession  to  you?  . 
Mr.  Casey,  and  Mr.  Wallace,  and  1 
geon,  and  Mr.  Veale,  at  that  time, 
mean  the  Liberty  Oil  Company,  Llm 
The  Liberty  Oil  Company,  Llm 
They  constituted,  at  that  time,  the 
managers  of  the  Liberty  Oil  Compa 
lted,  did  they?  A.  Yes,  sir.  Q.  Y 
Mr.  Casey,  Mr.  Sturgeon,  and  Mr. 
A.  Yes,  sir.  Q.  During  the  time  j 
in  the  possession  of  this  property  i 
er,  state  If  Mr.  Glffln  had  possess! < 
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roperty,  to  your  knowledge,  in  any  man- 
er.  A.  Why,  no,  sir;  be  did  not"  C.  S. 
ezie  was  asked:  "Q.  You  were  in  posses- 
on  of  this  property  in  January  and  Feb- 
iaiy,  1802?  A.  Yes,  sir.  Q.  For  whom  did 
du  hold  possession?  For  whom  were  you 
orking?  A.  I  was  working  tor  the  Llb- 
ty  Oil  Company.  Q.  I  say  in  January, 
S02,  for  whom  were  you  working?  A.  For 
.  C.  Friend.  Q.  And  In  Februaiy?  A. 
es,  sir.  Q.  You  were  superintending  for  , 
m  at  that  time?  A.  Yes,  sir."  Cross-ex- 
nined:  "Q.  Well,  were  you  In  possession 
'  the  property  before  Mr.  Friend  took  pos- 
ssion?  A.  Yes,  sir.  Q.  For  whom  were 
>u  working  then?  A.  Well,  I  had  an  In- 
test  there,  and  I  was  working  for  myself 
id  all  the  rest  of  them.  Q.  Who  were  the 
st  of  them?  A.  Mr.  Casey,  Mr.  Wallace, 
r.  Sturgeon,  Mr.  Welsh,  and  myself.  Q. 
jen,  at  the  time  the  receiver  took  posses- 
>n,  you  were  in  possession  for  these  par- 
is  and  for  yourself?  A.  Yes,  sir.  Q. 
ere  you  in  possession  for  them  as  the  Lib- 
ly  Oil  Company,  Limited,  or  Individually? 

Why  it  was  called  the  Liberty  Oil  Com- 
ny."  The  assertion,  made  In  the  appel- 
i'8  counter  statement,  that  there  were  two 
parate  companies,  one  called  "Liberty  Oil 
mpany,"  and  the  other  called  "Liberty 
1  Company,  Limited,"  and  that  the  well 

question  was  a  different  well  from  the 
e  claimed  by  the  Liberty  Oil  Company, 
anted,  is  entirely  unsupported  by  any  tes- 
lony,  and  is  manifestly  incorrect.  The 
lole  of  the  testimony  shows,  beyond  all 
estion,  that  there  was  but  one  well  about 
lich  there  was  controversy,  and  that  is 
i  very  well  which  was  actually  taken  pos- 
ssion  of  by  Mr.  Friend  as  receiver  of  the 
jerty  Oil  Company,  Limited.     It  was  the 

from  that  well  that  was  in  dispute,  and 
that  well  the  plaintiff  did  not  have  pos- 
»ion.  In  any  sense,  at  any  time  after  the 
eiver  took  possession.  The  plaintiff  was 
unlned  In  his  own  behalf,  and  he  states 
hing  in  contravention  of  this.  He  does 
:  pretend  to  say  that  he  had  any  kind  of 
session  of  the  well,  or  that  he  had  any- 
ng  to  do  with  running  It  He  said  he 
1  bought  on  December  9,  1891,  a  part  of 

interest  of  A.  A,  Welsh  in  the  well, 
ich  gave  him  a  sixteenth  interest  The 
er  interests  were  owned  by  the  other  per- 
8  named  in  the  testimony,  all  of  whom 
o  testified,  including  the  president  said 
t  the  company  was  the  Liberty  Oil  Com- 
ly,  Limited,  and  that  the  possession  was 
Ivered  to  the  receiver  in  January,  18t*2. 
*  does  the  testimony  of  the  plaintiff's  wit- 
s  A.  A.  Welsh  at  all  affect  the  situation. 

says  he  was  in  possession  up  to  Deeeni- 

22d  or  23d,  when  he  left  and  did  not  re- 
u.  He  says  he  left  Vezie  in  possession 
ut  December  24th.  But  he  makes  no 
tense  of  saying  that  the  well  in  contro- 
sy  was  not  the  well  of  which  the  receiv- 
took  possession,  or  that  there  was  any 


other  well  than  this  particular  one  whose 
oil  product  was  in  dispute. 

This  being  the  state  of  the  testimony  we 
think  the  case  comes  within  the  line  of  de- 
cisions of  which  Transit  Co.  v.  Weston, 
121  Pa.  St  485,  15  Atl.  569,  Is  a  pertinent 
Illustration,  in  which  it  was  held  that  nei- 
ther trover  nor  replevin  would  lie  to  recover 
the  value  of  oil  removed  from  the  premises 
by  one  who  was  in  the  adverse  possession  of 
the  land,  during  the  time  of  his  possession, 
except  in  so  far  as  the  act  of  May  15,  1871 
(P.  L.  p.  268),  gave  a  special  remedy  by  re- 
plevin. In  Mather  v.  Trinity  Church,  3  Serg. 
&  R.  509,  Tilghman,  J.,  said:  "I  understand 
the  substance  of  the  charge  to  be  that  al- 
though the  Jury  should  be  of  opinion  that 
the  defendant  had  the  exclusive  and  ad- 
verse possession  of  the  land  from  which  the 
stones  were  taken,  for  any  time  less  than  21 
years,  yet  the  plaintiff  might  recover  in  this 
action  of  trover.  This  is  not  the  proper 
form  of  action  in  which  to  try  the  title  of 
land,  nor  have  I  been  able  to  find  any  case 
where  it  has  been  sustained  for  that  pur- 
pose. •  *  *  Neither  do  I  find  any  case 
where  trover  has  been  supported  when  the 
possession  of  the  land  was  held  adversely 
to  the  plaintiff.  *  •  •  That  the  law  draws 
possession  to  the  property  of  personal  chat- 
tels unconnected  with  the  land  may  be  true, 
and  yet  It  does  not  follow  that  the  posses- 
sion is  drawn  in  like  manner  to  the  prop- 
erty of  that  kind  of  chattels  which  was 
part  of  the  soil  until  severed  from  it  when 
the  soil  itself,  at  the  moment  of  severance, 
was  held  by  another.  I  should  rather  sup- 
pose that  In  such  case  he  who  had  posses- 
sion of  the  land  had  possession  also  of  the 
stones  dug  from  it,  and  against  him  another 
who  had  the  right  to  the  possession  of  the 
land  could  not  support  trover.  He  certain- 
ly could  not  support  trespass.  But  he  would 
not  be  without  remedy,  for  he  might  first  re- 
cover the  possession  by  ejectment,  and  then 
recover  the  mesne  profits  in  an  action  of 
trespass."  In  Baker  v.  Howell,  6  Serg.  &  R. 
476,  the  action  was  assumpsit  for  money 
had  and  received.  The  defendant  bad  tak- 
en certain  sand  from  certain  premises  and 
sold  it  The  plaintiff  claimed  title  to  the 
premises  from  which  the  same  was  taken, 
and  the  action  was  brought  to  recover  the 
proceeds  of  the  sale  of  the  sand.  It  was  held 
that  an  action  of  assumpsit  would  not  lie, 
as  It  involved  conflicting  titles  to  land.  There 
are  many  other  cases  to  the  same  effect 
Brown  v.  Caldwell,  10  Serg.  &  R.  114;  Lewis 
v.  Robinson,  10  Watts,  338;  Lehman  v.  Kel- 
lerman,  65  Pa.  St  489.  The  learned  court 
below  conceded  the  correctness  of  the  fore- 
going proposition,  and  as  there  was  no  real 
conflict  as  to  the  actual  possession  of  the 
well,  we  think  the  first  point  of  the  defend- 
ant should  have  been  affirmed.  But  the 
court  adopted  a  theory  that  the  defendant 
was  still  the  agent  of  the  plaintiff  for  the 
purpose  of  carrying  the  oil  to  its  lines  or 

Google 


Digitized  by ' 


>S» 


ATLANTIC  REPORTER,  Vol.  83. 


toriks,  and  therefore  the  possession  of  the 
receiver  was  not  the  exclusive  possession  of 
the  well.  We  are  unable  to  agree  to  this 
theory  (1)  because  we  cannot  discover  any 
evidence  of  the  fact  that  the  defendant  had 
any  pipe  line  upon  the  premises  for  the  pur- 
pose of  carrying  the  oil  from  the  wells  to  its 
•wn  lines;  (2)  because,  If  the  fact  were  so, 
■we  cannot  regard  the  defendant  as  any- 
thing more  than  a  common  carrier,  bound 
•to  receive  and  transport,  for  all  persons 
•alike,  all  goods  Intrusted  to  its  care.  Such 
■carriers  are  not  in  any  sense  to  be  deemed 
as  agents  for  the  persons  committing  goods 
to  their  care,  and  with  power  either  to  affect 
their  rights  by  acts  or  declarations  or  to 
conserve  the  litigated  claims  or  rights  of 
their  customers  as  between  them  and  other 
persons.  When  the  defendant  received  no- 
tice of  the  change  of  possession  of  the  well 
from  the  receiver,  they  were  obliged  to  con- 
aider  their  own  position  and  liability  In  the 
premises,  and  If  they  were  then  receiving 
the  oil  which  they  originally  received  from 
the  plaintiff,  but  now  received  from  another 
person  clothed  with  legal  control  over  the 
oil,  by  reason  of  ownership  changed  by  act 
of  the  law,  they  were  not  at  liberty  to  disre- 
gard the  notice.  No  theory  of  a  prior  agen- 
cy and  consequent  liability  to  the  original 
consignor  would  suffice  to  relieve  them  of 
their  liability  to  the  present  consignor.  The 
question,  therefore,  recurs,  who  was  In  pos- 
session of  the  oil  as  it  was  then  being  de- 
livered to  the  defendant?  And  that  is  an  in- 
dependent question,  to  be  decided  upon  its 
own  merits.  As  we  regard  the  merits  of 
that  question,  they  are  all  with  the  defend- 
ant, and  the  court  should  have  delivered  a 
binding  Instruction  to  the  jury  to  find  for 
the  defendant  The  assignments  of  error  are 
all  sustained.   Judgment  reversed. 


•I    CLARION  TURNPIKE  &  BRIDGE  CO.  v. 
CLARION  COUNTY. 
(Supreme  Court  of  Pennsylvania.     Jan.  6, 
1896.) 

Toix  Bridge— Condemnation  bt  Cootctt— Meas- 
ure or  Damages— Turnpike  Company. 

1.  Act  April  10,  1862,  chartering  the  Clar- 
ion Turnpike  &  Bridge  Company,  and  authoriz- 
ing it  to  appropriate  a  certain  old  turnpike,  and 
to  charge  tolls  for  its  use,  by  section  5  empower- 
ed the  company  to  erect  a  toll  bridge  over  the 
Clarion  river  in  case  the  county  commissioners 
failed  to  do  so.  Held,  that  the  authority  grant- 
ed by  this  section  was  distinct  from  the  general 
power  to  maintain  a  turnpike,  so  that  in  a  pro- 
ceeding by  the  county  under  Act  May  8,  1876, 
to  acquire  the  bridge  erected  by  the  company, 
the  value  of  the  turnpike  franchise  was  not  to 
be  considered. 

2.  The  fact  that  the  bridge  and  the  turn- 
pike as  a  whole  yielded  no  net  income,  the  in- 
come from  the  bridge  being  absorbed  in  main- 
taining the  road,  did  not  affect  the  amount  of 
damages  to  be  given  for  the  taking  of  the 
bridge. 

3.  Where  a  bridge  is  taken  by  a  county  for 
public  use  under  Act  May  8,  1876,  the  measure 
of  damages  is  just  compensation  for  the  loss 


suffered  by  the  owner  in  eonsequen 
taking;  this  being  the  value  of  the  sub 
superstructure,  and  approaches,  toge 
the  franchise  or  right  to  take  tolls. 

Appeal  from  court  of  common  p 
ferson  county;  E.  Heath  Clark,  Jud 

Proceeding  by  the  Clarion  Tui 
Bridge  Company  against  the  countj 
rlon  to  determine  the  amount  of  da 
be  paid  for  the  taking  of  plaintiff 
by  defendant.  From  a  Judgment 
awarding  plaintiff  the  sum  of  $5 
county  appeals.    Affirmed. 

G.  A.  Jenka  and  Hlndman  &  Hoc) 
appellant  J.  T.  Moffett  and  Cha 
bet  for  appellee. 

DEAN,  J.  The  Susquehanna  &  V 
Turnpike  Company  was  by  specif 
February  22,  1812,  chartered  to  coi 
turnpike  from  Waterford,  In  Erie  c 
the  Susquehanna  river,  near  the  i 
Anderson's  creek,  In  Clearfield  com 
company  was  duly  organized,  an 
year  1820  built  its  road  on  Its  route 
terminals,  from  Brookville,  Jeffersoi 
to  Franklin,  Venango  county.  A 
year  1856,  this  part  of  the  pike  w 
doned,  and  was  taken  In  charge  as 
road  by  the  supervisors  of  the  t 
through  which  it  ran.  By  the  act 
10,  1862,  the  plaintiff  company  was 
ed,  and  authorized  to  appropriate 
of  the  old  Waterford  turnpike  at 
tween  the  west  line  of  Clarion  cot 
the  borough  of  Brookville,  Jeffersoi 
and,  further,  to  charge  such  tolls  as 
lowed  to  be  collected  by  the  chart 
old  company.  It  was  also,  by  the 
tlon  of  the  same  act  authorized  to  < 
maintain  a  bridge  over  the  Clari 
where  the  old  turnpike  struck  the  i 
to  charge  tolls  for  the  use  of  the 
an  amount  not  exceeding  such  tolls 
authorized  to  be  collected  by  the 
company  for  two  sections  of  five  m 
on  the  turnpike.  By  a  subsequent 
of  April  14,  1863,  the  same  comp 
authorize'd  to  reconstruct  all  of  the 
east  of  the  Allegheny  river,  and,  fv 
Increase  Its  rate  of  tolls  for  use  of 
between  the  Allegheny  river  and  B 
about  10  per  cent.  In  1865  the 
built  the  bridge  over  the  Clarion  rl 
a  mile  west  of  the  borough  of  Claric 
a  wooden  covered  bridge,  about 
single  span,  with  stone  abutments  t 
er  approaches.  This  took  the  pla< 
erected  by  the  company  two  year 
but  which  had  been  swept  away  b; 
The  company  went  on  collecting 
the  use  of  the  bridge  until  April 
1890,  of  Clarion  county,  when  pn 
were  Instituted  under  the  act  of 
1876,  to  acquire  the  bridge  for  thi 
that  it  might  thereafter  be  made  ft 
public.  That  act  provides  that  on 
of  at  least  20  taxpayers  to  the  court 
ter  sessions,  Betting  forth  that  a 
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iry  to  the  accommodation  of  the  trav- 
ubllc,  and  that  the  payment  of  tolls 
ensome,  the  court  shall  appoint  vlew- 
10  shall  view  and  report  whether  the 
Is  necessary  as  a  free  bridge  for  pub- 
ommodatlon,  and  whether  the  pay- 
>f  tolls  Is  an  unjust  burden  on  the 
lg  public  and  the  people  of  the  town- 
s'here  the  same  Is  located;  also,  the 
:  of  damages  which  shall  be  sustaln- 
he  company  owning  the  bridge  by  the 

thereof.  The  right  of  appeal  from 
ard  on  confirmation  of  the  report  by 
union  pleas  was  given  to  both  the 
ly  and  the  county.  In  this  case  view- 
re  appointed,  who  awarded  damages 
mm  of  $2,500.  The  company  appealed, 
trial  the  jury  awarded  $7,081.61.     On 

for  new  trial,  the  court  directed  the 
ly  to  remit  all  In  excess  of  $5,700,  or 
al  would  be  granted.  On  the  compa- 
ing  paper  remitting  excess,  judgment 
tered  on  the  verdict  against  the  coun- 
$5,700.     The  county  now  appeals,  as- 

eight  errors. 

lese  alleged  errors  hinge  on  the  con- 
>n  or  effect  to  be  given  to  the  fifth 

of  the  act  of  1862,  which  authorized 
ictlon  of  the  bridge.  That  section 
bus:  "That  should  the  commissioners 
rlon  county  elect  to  erect  a  county 
over  the  Clarion  river  at  or  near  the 
tfhere  the  Susquehanna  and  Water- 
lrnpike  road  strikes  said  river,  and 
In  and  keep  the  same  In  repair,  the 
ly  hereby  incorporated,  shall  have  no 

or  authority  over  the  same,  but  it 
e  the  exclusive  property  of  said  coun- 
1  under  its  control;  but  should  the 
mnty  commissioners  neglect  and  re- 
erect  a  bridge  as  aforesaid,  the  com- 
foresaid  are  hereby  authorized  to  erect 
bridge  at  Its  own  expense  and  costs, 

have  the  exclusive  control  thereof, 

levy  a  toll  on  all  persons  and  prop- 
ping over  the  same,  not  to  exceed 
unt  that  authorized  to  be  collected  on 
:tions  of  the  turnpike,  and  on  all  foot- 
ot  to  exceed  two  cents  for  each  and 
passage."    The  reasonable  interpreta- 

be  given  this  section,  when  read  In 
tlon  with  the  whole  act,  authorizing 
propriatlon  of  the  roadbed  of  the  old 
;e  company,  is  that  the  authority  to 
ict  and  maintain  the  bridge  at  this 
s  a  grant  distinct  and  separate  from 
leral  powers  to  maintain  and  operate 
pike.  In  fact,  the  only  reference  to 
rnpike  is  that  part  of  the  section 
measures  the  authorized  tolls  by  the 
t  allowed  to  be  charged  on  two  sec- 
f  the  turnpike.  When  the  authority 
t  the  bridge  is  given,  the  right  of  the 

Is  expressly  saved.  If  It  declines  to 
then  only  is  the  company  authorized 
Id.  The  company  has  authority  to 
t  a  particular  point,  and  to  have  the 
re  control  thereof.    Then  It  will  have 


two  separate  properties  and  franchises,— 1!8» 
turnpike  road  and  the  bridge.  If  the  coun-i 
ty  had  built  the  bridge,  It  would  not  hare 
affected  the  right  of  the  company  to  operate 
Its  road  on  each  side  of  it  The  bridge 
would  have  been  free,  but  the  traveler  over 
it  would  have  had  no  right  of  free  passage 
through  the  turnpike  gates.  So,  the  coun- 
ty, by  the  proceedings,  acquired  the  bridge, 
but  not  a  part  of  the  turnpike;  and  by  this- 
acquisition  it  not  only  took  the  structure 
and  approaches,  but  a  distinct  and  separa- 
ble part  of  the  company's  franchise. 

The  question,  then,  simply  is,  what  damage 
did  the  company  sustain  by  the  taking  of  the 
bridge  and  the  loss  of  the  franchise?  An. 
the  evidence  as  to  how  much  the  company 
lost  on  the  turnpike  and  bridge  as  a  whole 
Is  to  a  great  extent  immaterial,  because  it. 
has  but  little,  if  any,  bearing  In  a  deter- 
mination of  the  value  of  the  bridge  to  the 
company.  The  rule  is  that  adopted  by  the 
court  below,  as  stated  by  this  court  in  Mif-^ 
nin  Bridge  Co.  v.  Juniata  Co.,  144  Pa.  St  374, 
22  Atl.  896,  and  In  Montgomery  Co.  v. 
Schuylkill  Bridge  Co.,  110  Pa.  St  64,  20  Atl.' 
407:  "Where  a  bridge  is  taken  by  a  county 
for  public  use  under  act  of  May  8,  1876,  the 
measure  of  damages  is  the  value  of  the  prop- 
erty to  the  owners,  not  to  the  county  taking 
it;  and  such  value  Is  to  be  ascertained,  not 
only  by  the  cost  of  the  structure,  but  by  the 
value  of  its  franchises.  The  value  of  Its 
franchises  depends  largely  upon  its'  earning 
power."  The  court,  after  stating  this  rule, 
then  called  the  attention  of  the  jury  to  the 
elements  entering  into  an  estimate  of  the 
value,  such  as  the  cost  of  the  structure,  the 
net  tolls,  and  market  value  of  stock,  If  it 
had  a  market  value.  There  was  evidence 
that  the  original  cost  of  the  structure  was 
ten  to  twelve  thousand  dollars;  that  when* 
taken  by  the  county,  In  1890,  it  had  been  in 
existence  and  use  about  25  years.  There 
was  conflicting  evidence  as  to  the  extent  at 
deterioration  by  time  and  use;  some  of  the 
evidence  tending  to  show  It  was  almost, 
worthless,  and  would  soon  have  to  be  re- 
placed; and  other  evidence,  that  It  was  about 
as  substantial  as  when  first  erected.  Then, 
as  to  the  net  receipts  of  tolls  for  the  five 
years  prior  to  the  taking,  it  was  shown  they 
averaged  about  $700  per  year.  At  times  part 
of  the  net  receipts  were  appropriated  'to  keep 
up  the  turnpike  road,  but  this  in  no  way 
tended  to  depreciate  the  value  of  the  bridge. 
That  there  were  net  earnings  was  Important. 
What  use  was  made  of  them  was  Immaterial. 
All  the  conflicting  evidence  was  submitted 
to  the  jury  In  a  very  full  and  careful  charge,' 
the  summing  up  of  which  is  the  Instruction 
requested  in  plaintiff's  third  point:  "That 
the  true  measure  of  damages  is  just  compen- 
sation for  the  loss  suffered  by  plaintiff  in 
consequence  of  the  taking  by  defendant  of 
plaintiff's  property,  being  the  substructure, 
superstructure,  and  approaches  of  the  bridge, 
together  with  the  franchise  ov  right  to  take- 
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tolls;  and  the  jury  bare  no  right  to  find  less." 
There  could  bare  been  no  more  correct  state- 
ment of  tbe  law. 

The  argument  of  appellant  that  tbe  sup- 
plement of  April  14,  1863,  established  a  new 
rate  of  tolls  for  both  turnpike  and  bridge 
company  in  place  of  that  in  the  act  of  1862, 
and  that  no  tolls  could  thereafter  be  charged 
for  the  bridge,  separate  from  tbe  turnpike 
company,  cannot  be  sustained.  Tbe  act  of 
1863  throughout  has  reference  to  tolls  on 
the  turnpike  road,  and  by  no  reasonable  con- 
struction can  it  be  made  to  Include  the  bridge 
expressly  authorized  by  the  fifth  section  of 
the  act  of  1862,  for  which  a  special  rate  of 
tolls  was  fixed.  Eren  If  the  bridge  were  an 
inseparable  part  of  the  turnpike,  and  tbe 
whole  should,  as  appellant  contends,  be  treat- 
ed as  one  corporate  property,  the  part  taken, 
the  bridge,  should  be  estimated  at  its  true 
value,  when  compared  with  the  whole.  If 
the  gross  receipts  of  this  part  were  larger  In 
proportion,  and  the  net  also,  than  any  other 
part  of  the  property,  and  the  bridge  be  taken 
from  them,  they  lose  that  part  of  their  prop- 
erty which  is  of  the  greatest  ralue.  The 
principle  contended  for  by  appellant  that  if 
the  corporate  property,  as  a  whole,  yields 
no  net  Income,  a  part  of  it  is  of  no  ralue,  is 
palpably  unsound.  The  productiveness  of 
a  comparatively  small  part  of  a  railroad,  ca- 
nal, or  turnpike  may  maintain  for  public  use 
and  keep  in  repair,  under  the  charter,  the 
whole.  .With  this  valuable  part  the  corpo- 
rate property  may  be  kept  in  serviceable  con- 
dition, and  operated,  without  dividends,  un- 
til a  change  of  times,  increase  in  population, 
more  rigid  economy,  or  wiser  management, 
makes  the  whole  remunerative.  Take  away 
this  productive  part,  and  the  corporation  is  at 
once  hopelessly  bankrupt.  Common  observa- 
tion has  demonstrated  that  many  corporate 
enterprises  have  become  sources  of  large  in- 
come to  their  stockholders,  by  tbe  mere  abili- 
ty to  survive  for  a  few  years,  in  tbe  absence 
of  any  net  income  from  the  property  as  a 
whole. 

It  will  be  noticed  the  act  of  1876  prorides 
that,  when  paying  tolls  is  too  burdensome  to 
the  public,  the  county  is  authorized  to  ac- 
quire the  bridge.  The  argument  of  the 
learned  counsel  for  appellant  tends  to  the 
conclusion  that,  if  the  property  be  burden- 
some to  the  owners,  tbe  public  should  come 
to  their  relief  by  confiscating  It.  This  Is  a 
misapprehension.  The  act  is  not  based  on 
a  sort  of  guardianship  of  improvident  own- 
ers, who  persist  in  holding  onto  unproductive 
property,  but  on  tbe  idea  that  private  proper- 
ty may  be  taken  for  public  use.  when  tbe  In- 
terest of  the  public  is  thereby  promoted;  but, 
when  thus  taken,  tbe  public  must  pay  for  It 
In  reasonable  damages. 

All  the  assignments  of  error  are  overruled, 
and  the  Judgment  Is  affirmed. 


KLINEFELTER  et  al.  r.  BAI 

(Supreme  Court  of  Pennsylvania. 
1896.) 

Scire  Facias— Mechanic's  Lien— Dei 

In  scire  facias  on  a  mechanic's 
sufficiency  of  the  lien  on  its  face  cann 
tucked  under  a  plea  of  nonnssumpsi 
and  payment  with  leave. 

Appeal  from  court  of  common  pi 
|  legheny  county;  E.  H.  Stowe,  Judg< 
'  Scire  facias  by  J.  S.  and  J.  0.  Kl 
against  George  W.  Baum  on  a  m< 
i  lien.  From  a  Judgment  for  plaintiffs 
|  ant  appeals.     Affirmed. 

J.  J.  Miller,  for  appellant    L.  K. 
Porter,  for  appellee. 


FELL,  J.  The  error  assigned  is  tc 
mission  In  evidence  of  the  record  of 
chanic's  lien.  The  objection  urged  wi 
on  the  insufficiency  of  the  lien  as  aj 
on  its  face.  The  plea  to  tbe  sci.  fa.  \ 
assumpsit,  set-off,  payment  with  lei 
In  Lybrandt  r.  Eberly,  36  Pa.  St  347 
held,  following  Lewis  r.  Morgan,  : 
&  R.  234,  that  the  formal  validity  c 
chanic's  lien  Is  not  put  In  issue  by 
of  payment,  and  that  no  issue  for  ' 
could  be  raised  on  the  formal  deflcie 
tbe  claim,  as  they  were  questions  of  1 
should  be  raised  by  demurrer  or  by 
to  strike  off  tbe  claim.  Following  tl 
it  was  decided,  in  Howell  r.  City  o 
delphla,  38  Pa.  St.  471,  that  pleadln 
sci.  fa.  must  be  considered  a  waire 
fects  aa  to  dates  in  the  lien.  In  Lee  v 
GO  Pa.  St  336,  the  plea  was  no  lien,  p 
and  set-off  with  leave,  and  it  was  : 
Sburswood,  J.:  "It  was  the  Issues 
raised  by  these  pleas  that  the  Jury  w 
ed  and  Impaneled  to  try.  No  que 
the  sufficiency  of  the  claim  upon 
could  arise  at  the  trial.  That  woul 
issue  of  law.  There  might  arise  a  i 
of  variance  between  the  evidence  as 
and  the  claim  as  filed  and  recited 
scire  facias,  but  not  whether  that  clt 
regular  and  sufficient"  And  he  adds 
short  plea  of  no  lien  was  not  a  de 
general  or  special,  and  raised  no  que 
to  defects  on  tbe  fare  of  the  clal 
There  is  no  conflict  between  these  cs 
Coal  Co.  v.  Marts,  75  Pa.  St  384  (\ 
was  held  that  as  the  act  of  ossemt 
the  plaintiff  no  such  lien  as  was  fl 
fatal  error  in  the  claim  was  not  wa 
a  mere  formal  defect,  by  going  to 
the  Issue  of  payment),  and  Fahnei 
Speer,  92  Pa.  St  146  (where  the  spe< 
concluded  to  the  court,  and  was  hel 
in  effect  a  demurrer).  The  judgmei 
firmed. 
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FARABEE  7.  McKERRIHAN. 

Appeal  of  McKERRIHAN. 

(Supreme  Court  of  Pennsylvania,     Jan.  6, 

1896.) 

Record  or  Instrcmknt— Neoliobnob  or 
Rkcordkr. 

1.  When  the  holder  of  an  Instrument  leaves 
t  with  the  recorder  to  be  recorded,  it  is  to  be 
egarded  as  recorded  from  that  time,  though  it 
i  not  then  actually  recorded,  or  is  recorded 
i  the  wrong  book. 

2.  A  mortgage  given  to  secure  future  ad- 
anees  to  the  mortgagor  may  embrace  a  sum 
or  which  the  mortgagor  gave  to  the  mortga- 
ge, on  the  day  of  the  execution  of  the  mort- 
age, a  note  under  seal,  payable  in  four  years, 
outlining  a  clause,  "being  part  of  the  amount 
ecured  by"  said  mortgage. 

Appeal  from  court  of  common  pleas,  Greene 
onnty;  S.  L.  Mestrezat,  Judge. 
Proceeding  for  the  distribution  of  the  pro- 
eeds  of  the  sheriff's  sale  of  the  real  estate  of 
oseph  McKerrihan  under  a  Judgment  In 
avor  of  Benjamin  Farabee.  From  the  de- 
ree  rendered,  George  McKerrihan,  a  Judg- 
lent  lien  creditor,  appeals.    Affirmed. 

J.  P.  Teagarden  and  Ray  &  Axtell,  for  ap- 
ellant    R.  L.  Crawford,  for  appellee. 

GREEN,  J.  The  only  question  in  this  case 
»  whether  a  mortgage  left  at  the  recorder's 
ffice  to  be  recorded,  but  actually  recorded  In 
tie  Deed  Book  and  Indexed  iu  the  Index  of 
>eeds,  was  sufficiently  recorded  to  constitute 

lien  from  the  time  it  was  left  for  record, 
a  the  case  of  Luch's  Appeal,  44  Pa.  St  519, 
re  held  that  mortgages  must  be  recorded 
a  mortgage  books,  and  are  not  properly 
ecorded  in  any  other  species  of  book,  where 
hey  cannot  be  found  by  means  of  the 
Dortgage  index.  But  in  Glading  v.  Frlck, 
8  Pa.  St,  460,  Luch's  Appeal  was  dis- 
Inctly  overruled  in  an  elaborate  opinion  de- 
vered  by  Mr.  Justice  Paxson,  in  which 
lie  subject  was  reconsidered  and  carefullv 
sviewed.  Summing  up  the  whole  matter, 
lie  opinion  declares:  "In  contemplation  of 
iw,  a  paper  Is  recorded  the  moment  it  is 
Klged  in  the  office  and  the  fees  paid.  In 
i>iut  of  fact  It  may  not  be,  and  In  many  In- 
tances  is  not,  actually  entered  In  the  books 
ntil  months  afterwards.  Where  a  man  has 
omplied  with  the  law  by  depositing  his  pa- 
era  in  the  recorder's  office,  and  paying  the 
sea.  It  would  be  a  hard  rule  that  would  de- 
rive him  of  his  lien  or  his  estate  because  of 
a  error  of  the  recorder  in  recording  the  in- 
trument  in  the  wrong  book.  It  would  be 
liferent  were  there  an  act  of  assembly  di- 
eting In  what  book  the  particular  paper 
bould  be  recorded.  In  such  a  case  the  re- 
srder  might  be  liable  upon  his  official  bond 
»r  a  failure  to  record  as  required  by  law. 
d  the  absence  of  any  such  act,  we  are  un- 
ble  to  see  how  we  can  declare  that  a  paper 
i  not  recorded,  when  the  holder  has  done  all 
iat  the  act  of  assembly  requires  In  placing 
:  on  record.     To  do  so  would  seem  verv 


much  like  legislation."  We  ruled  In  this  case 
that,  where  certain  instruments  of  writing 
are  not  required  by  law  to  be  recorded  in  a 
particular  book,  they  may  be  recorded  In  any 
book  kept  by  the  recorder,  and  a  building 
contract  Is  valid,  though  recorded  In  a  deed 
book.  We  have  never  departed  from  the  rul- 
ing in  Glading  v.  Frlck.  In  the  case  of 
Stockwell  v.  McHenry,  107  Pa.  St  237,  our 
late  Brother  Clark,  delivering  the  opiuion, 
said:  "Prior  to  the  act  of  18th  March,  1873, 
at  least,  it  was  well  settled  that  a  deed  was, 
in  contemplation  of  law,  recorded  when  it 
was  left  in  the  recorder's  office,  and  put  upon  ■ 
the  entry  book  for  that  purpose.  The  duty 
of  the  recorder  was  to  record  it,  and  the  re- 
sponsibility rested  upon  him  for  any  default 
in  the  proper  discharge  of  that  duty.  The 
consequences  of  his  default  could  not  be 
visited  upon  the  owner,  who  had  done  all 
that  the  law  required,  in  depositing  the  deed 
in  the  office  for  that  purpose.  A  different 
doctrine  was  perhaps  declared  in  Luch's  Ap- 
peal, 44  Pa.  St.  519,  where  It  was  held  that 
mortgages  must  be  recorded  In  a  'mortgage 
book,'  and  that  they  are  not  properly  record- 
ed In  any  other  book,  where  they  cannot  be 
found  by  means  of  a  'mortgage  index';  but 
that  case  was  expressly  overruled  in  Glading 
v.  Frlck,  88  Pa.  St  460,  where  it  was  said 
by  Paxson,  J.,  'We  feel  ourselves  constrained 
to  return  to  the  rule  laid  down  by  Chief  Jus- 
tice Gibson  in  M'Lanahan  v.  Reeslde,  9 
Watts,  511.  "It  is,  indeed,  of  no  account," 
says  the  chief  Justice,  "that  the  conveyance 
and  the  articles  were  not  recorded  in  the 
book  set  aside  for  mortgages.  The  keeping 
of  such  a  book  is  an  arrangement  to  promote 
the  convenience  of  the  officer,  by  contracting 
the  surface  over  which  he  is  to  search  for  a 
particular  thing.  He  is  bound  to  furnish  pre- 
cise information,  get  it  as  he  may,  of  every 
registry  In  his  office,  whether  made  in  the 
right  place  or  not" ' "  In  Clader  v.  Thomas, 
89  Pa.  St.  343.  we  said,  speaking  of  Luch's 
Appeal,  "That  case,  however,  has  since  been 
overruled  by  this  court  In  Glading  v.  Frick, 
88  Pa.  St  460;  and  It  is  now  settled  that  a 
deed  is,  in  contemplation  of  law,  recorded 
when  it  is  left  for  record  In  the  recorder's 
office,  niul  the  record  cannot  be  lost  by  being 
transcribed  by  the  recorder  or  his  clerk  In  the 
wrong  book."  In  the  case  of  Paige  v.  Wheel- 
er. 02  Pa.  St.  282,  referring  to  a  defeasance 
which  was  not  recorded  In  the  Mortgage 
Book,  but  in  the  Agreement  Book,  Mr.  Jus- 
tice Mercur,  delivering  the  opinion,  said: 
"Inasmuch,  however,  as  the  defeasance  was 
not  recorded  In  the  Mortgage  Book,  but  in 
the  Agreement  Book,  it  is  claimed  that  It 
was  improperly  recorded,  and  therefore,  if 
in  fact  a  mortgage,  the  sheriff's  sale  passed 
a  title  discharged  therefrom.  It  may  be 
conceded  that  this  was  the  correct  view  un- 
der the  authority  of  Luch's  Appeal,  44  Pa. 
St.  519.  That  case,  however,  has  been  ex- 
pressly overruled  by  Glading  v.  Frlck,  88 
Pa.  St  460.    It  is  there  held  that  such  an 
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Instrument  of  writing  Is  properly  recorded  In 
any  book  kept  by  the  recorder  of  deeds." 
In  Shebel  v.  Bryden,  114  Pa.  St  147,  6  Atl. 
905,  the  present  chief  Justice,  referring  to  the 
fact  that  a  deed  of  assignment  was  first  In- 
dexed In  the  Limited  Partnership  Docket, 
and  not  In  the  Deed  Book  Index,  said:  "This 
did  not  Invalidate  the  recording  of  the  Instru- 
ment In  contemplation  of  law,  it  was  re- 
corded and  took  effect  from  the  time  it  was 
left  with  the  recorder  for  the  purpose  of  be- 
ing duly  recorded.  This  principle  is  recog- 
nized in  Gladlng  v.  Frlck,  88  Pa.  St  463; 
Olader  v.  Thomas,  89  Pa.  St.  343;  Paige  v. 
Wheeler,  92  Pa.  St.  282;  and  Marks'  Appeal, 
85  Pa.  St  231."  After  all  these  utterances, 
it  is  in  vain  to  contend  that  Luch's  Appeal 
is  any  longer  of  authority,  or  that  Gladlng  v. 
Prick  is  not  the  law  as  declared  by  repeated 
decisions  of  this  court  The  principle  of  that 
case  Is  that,  when  the  holder  of  an  Instru- 
ment to  be  recorded  has  left  It  with  the 
recorder  to  be  recorded,  it  is  to  be  regarded 
as  actually  recorded  from  that  time,  whether 
It  was  actually  recorded  at  that  time  or  not 
or  whether  it  was  recorded  in  the  wrong 
book. 

But  It  is  urged  that  the  act  of  18th  March, 
1875  (Purd.  Dig.  pp.  565,  569),  in  effect,  chan- 
ges the  law  upon  this  subject  as  It  was  prior 
to  its  passage,  and  that  under  that  act  all 
mortgages  must  be  recorded  In  mortgage 
books,  and  Indexed  in  mortgage  Indexes,  in 
order  to  constitute  notice  to  subsequent  pur- 
chasers and  incumbrancers.  We  are  unable 
to  sustain  this  contention.  The  act  of  1875 
contains  no  direction  that  deeds  shall  be 
recorded  in  deed  books,  or  mortgages  in 
mortgage  books,  and,  so  far  as  that  aspect 
of  the  subject  is  concerned,  there  is  mani- 
festly no  change  in  the  law  as  it  stood  up  to 
the  date  of  the  act  All  that  the  act  does  is 
to  direct  that,  in  addition  to  the  indexes 
which  the  recorders  in  each  county  are  re- 
quired to  keep,  they  shall  prepare  and  keep 
two  Indexes  of  deeds  and  two  of  mortgages, 
direct  and  ad  sectam,  in  one  of  which  the 
recorder  shall  enter  the  name  of  the  grantor, 
the  name  of  the  grantee,  and  the  volume  and 
page  in  which  the  Instrument  Is  recorded, 
and  in  the  other  of  which  he  shall  enter  the 
name  of  the  grantee,  the  name  of  the  gran- 
tor, and  the  volume  and  page  of  record,  all  in 
the  order  named  in  the  act  The  indexes  are 
directed  to  be  arranged  alphabetically,  and 
In  such  a  way  as  to  afford  an  easy  and 
ready  reference  to  the  deeds  and  mortgages, 
respectively.  The  second  section  provides 
that  as  soon  as  the  indexes  are  prepared  the 
recorder  shall  index  in  its  appropriate  place 
and  manner  every  deed  and  mortgage  there- 
after recorded  In  his  otitee,  and  the  time  the 
same  is  recorded.  The  third  section  pro- 
rides  that  the  entry  of  recorded  deeds  and 
mortgages  in  Bald  indexes  shall  be  notice  to 


all  persons  of  the  recording  of  thi 
This  act  contains  no  repeal  of  any 
prior  legislation  of  the  state,  nor  is  i 
slstent  with  any  part  of  it  It  did 
sume  to  create  any  new  rule  of  cons 
notice  of  recorded  instruments.  Th< 
28th  March,  1820  (Purd.  Dig.  p.  588 
p.  122),  provides  that  mortgages  left 
ord  shall  be  Hens  from  the  time  t 
recorded  or  left  for  record,  and  the 
tion  of  the  appellants  would  practk 
stroy  that  part  of  this  act  which  g 
same  effect  to  being  left  for  record  a 
ing  actually  recorded.  In  Wyomii 
Bank's  Appeal,  11  Wkly.  Notes  Cas. 
held  that  a  mortgage  actually  r 
though  not  entered  upon  the  index 
titled  to  precedence  over  a  subseque 
ment  We  said,  "Whatever  the  effec 
failure  of  the  recorder  to  enter  the  n 
on  his  book  of  entries  would  have 
the  case  of  a  lien  Intervening  betwc 
time  and  the  recording  of  the  mortg 
think  such  recording  is  a  valid  en 
record  against  a  subsequent  Judgm< 
Is  no  answer  to  this,  or  any  of  the  cat 
tofore  cited,  to  say  that  they  were 
either  before  the  act  of  1875  was  pa 
upon  facts  arising  prior  to  its  pass 
cause  that  act  is  not  In  conflict  wit 
Moreover,  the  appellee's  mortgage 
tually  recorded  in  the  Book  of  D 
August  2,  1884,— nearly  eight  years 
the  Judgments  of  the  appellant  were 
ed.  Being  there  recorded,  It  was  In 
of  the  title  of  the  mortgagor,  and  woi 
been  at  once  discovered  by  any  crec 
siring  to  investigate  his  title.  Wltl 
tending  the  argument  we  dismiss  al 
slgnments  of  error  relating  to  this  si 
The  sixth  assignment  raises  a  < 
upon  the  construction  of  the  mortj 
the  effect  that  It  was  given  only  t< 
future  advancements  to  the  mortgaf 
therefore  could  not  embrace  the  sun 
645.71,  which  It  Is  agreed  was  e 
before  the  mortgage  was  given.  But 
dltor  very  correctly  disposed  of  this 
tion  by  showing  that  on  the  day  tl 
gage  was  executed  the  mortgagor 
the  mortgagee  a  note  under  seal  for 
71,  payable  In  four  years,  which  c< 
the  clause,  "being  a  part  of  the  am 
cured  by  my  deed  dated  March  20ti 
The  parties  thus  made  the  sum  name 
of  the  indebtedness  to  secure  wh 
mortgage  was  given,  which  they  ha 
feet  right  to  do.  It  had  precisely  ti 
effect  as  If  the  mortgagor  had  paid  < 
amount  to  the  mortgagee,  and  then 
ately  taken  back  the  money,  as  a  pre 
vancement  There  Is  no  merit  in  thi 
remaining  assignments,  and  they  arc 
missed.  Decree  affirmed  at  the  cos 
appellant 
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Id  le  CLARKE  et  al. 

ireme  Court  of  Rhode  Island.     May  13, 
1895.) 

Jj — CONSTBUCTION— DERATION  Or  TH.C8T. 

A  testator  devised  his  residuary  estate, 

included  all  his  realty,  to  his  widow,  in 
to  apply  from  the  income  annually  $400 
r  own  use  and  the  balance  for  the  main- 
«  of  two   minor  children  "till"  both  or 

attained  majority,  when,  after  retain- 
om  the  estate  $20,000  in  trust,  and  a 
ifficient  to  produce  an  annuity  of  $400  for 
f,  she  was  to  pay  over  the  remainder  of 
ist  fund  to  the  surviving  child  or  children, 
that  a  conveyance  of  the  realty  to  the 
>n  on  attaining  majority  was  impliedly 
•d. 

Where  a  trustee,  on  the  extinction  of 
ist,  holds  the  legal  title  to  realty,  a  con- 
:e  by  him  and  the  persons  entitled  to  the 
anveys  a  good  title. 

tion  by  Susan  O.  Clarke  for  the  con- 
Ion  of  the  will  of  James  Hamilton 
i  under  the  judiciary  act  (chapter  20, 


ids  B.  Peckham  and  William  P.  Shef- 
Ir„  for  different  petitioners. 

[TESON,  0.  J.  We  are  of  the  opinion 
lie  provision  contained  in  the  residuary 
of  the  will  of  James  Hamilton  Clarke, 
reads  as  follows,  namely:  "I  Intend 
brace  under  this  last  clause  of  my 
tot  only  the  twenty  thousand  dollars 
hind,  but  all  other  trust  property  after 
>eclflc  trusts  thereon  are  discharged, 
>ned  in  this  will,"— has  no  relation  to 
al  estate  which  the  testator  had  at  his 
«,  but  relates  solely  to  the  trust  funds 
be  had  directed  should  be  set  apart 
ter  portions  of  his  will,  to  wit:  (1) 
120,000  trust  fund  mentioned  In  the 
;  (2)  the  fund  of  $8,000  bequeathed  to 
rick  N.  Cottrell,  in  trust  for  the  testa- 
grandson,  Hamilton  Clarke  Seabury, 
is  child  or  children*  (3)  the  fund  to  be 
ed  by  Susan  C.  Clarke,  the  testator's 
r,  to  produce  the  annuity  of  $400  be- 
led  to  her  in  lien  of  dower.  The  real 
passes  under  the  residuary  clause,  by 
the  testator  gives,  devises,  and  be- 
is  all  the  rest  and  residue  of  the  estate 
be  has  or  is  entitled  to  at  his  decease 
beloved  wife,  Susan  0.  Clarke,  to  hold 
g  as  she  remains  his  widow,  in  trust 
»ly  from  the  income  $400  per  annum  to 
le  and  separate  use,  which  is  to  be  in- 
of  dower;  then  out  of  the  remaining 
e  to  provide  a  suitable  maintenance 
apport,  including  education  and  what- 
>lse  should  be  suitable  and  proper,  for 
children,  Elizabeth  Russell  Clarke  and 
rick  Hamilton  Clarke,  until  they  should 
irrive  at  the  age  of  21  years,  or,  if  one 
1  die,  until  the  survivor  should  attain 
ge;  and  then  to  retain  from  the  proper- 
i  estate  the  sum  of  $20,000,  and  con- 
to  bold  tbe  said  $20,000  in  trust  for 
benefit  as  subsequently  provided,  and 


pay  over  what  should  remain  of  the  trust 
fund,  after  reserving  enough  thereof  to  con- 
stitute a  fund  from  which  to  raise  the  an- 
nuity of  $400  for  her  benefit  to  the  said  Eliz- 
abeth and  Frederick,  or  the  survivor  of  them. 
It  will  be  observed  that  the  trust  created 
by  the  residuary  clause,  except  as  to  the 
$20,000  and  tbe  fund  to  produce  the  annuity, 
Is  continued  only  till  Elizabeth  and  Freder- 
ick, or  the  survivor  of  them,  should  attain 
the  age  of  21  years.  Then  the  fund  for 
$20,000  and  the  fund  to  raise  the  annuity  are 
to  be  set  apart,  and  the  residue  of  the  per- 
sonalty is  to  be  paid  over  to  Elizabeth  and 
Frederick.  There  is  no  direction,  it  Is  true, 
that  the  trustee  shall  convey  the  real  es- 
tate to  Elizabeth  and  Frederick,  but  such 
conveyance  is  Impliea  by  the  direction  to  re- 
tain from  the  said  trust  property  and  the 
estate  $20,000  and  the  fund  for  raising  tbe 
annuity,  for  which  purposes  the  retention  of 
the  real  estate  was  unnecessary,  and  by  the 
fact  that  no  authority  Is  given  to  tbe  trus- 
tee to  retain  any  other  portion  of  the  estate 
than  these  two  funds.  Elizabeth  and  Fred- 
erick having  both  attained  the  age  of  21 
years,  the  personal  estate  having  been  suffi- 
cient for  the  setting  apart  of  the  trust  funds 
as  directed,  the  funds  having  been  set  apart 
out  of  tbe  personal  estate,  the  duties  of  the 
trustee  In  reference  to  the  real  estate  having 
ceased  on  the  attainment  of  the  age  of  21 
years  by  Elizabeth  and  Frederick,  the  trustee 
from  that  date  held  the  legal  title  to  the  real 
estate  as  a  mere  naked  trust  for  Elizabeth 
and  Frederick,  who  could  have  acquired  a 
conveyance  of  it  to  themselves.  This  case 
shows  that,  after  attaining  the  age  of  21 
years,  Elizabeth  and  Frederick  conveyed  to 
Susan,  their  mother,  an  undivided  third  of 
the  real  estate  in  question  by  deed  dated  Sep- 
tember 5,  1892  Since  then  Susan  has  been 
seised  and  possessed  of  an  undivided  third 
of  the  land  In  her  own  right,  and  of  the  other 
two  undivideo  thirds  in  trust  for  Elizabeth 
and  Frederick,  the  trust  being  a  mere  naked 
trust.  We  are  of  the  opinion,  therefore,  that 
Susan,  Elizabeth,  and  Frederick  together  can 
make  a  good  title  to  the  land  which  they 
have  contracted  to  sell  to  the  other  petition- 
ers, John  F.  Carton  and  Charles  A.  Faris. 


EISING  v.  ANDREWS. 

(Supreme  Court  of  Errors  of  Connecticut. 

March  5, 1895.) 

Bonn — Brbaoh — Concealment  bt  Principal — 
Bohbty-  Limitations. 
Gen.  St.  g  1389,  provides  that  a  right  of 
action  fraudulently  concealed  shall  be  deemed 
to  accrue  when  discovered  by  him  in  whose 
favor  It  exists.  Held,  that  where  the  principal 
in  a  fidelity  bond  concealed  from  the  obligee  a 
breach  of  the  bond,  limitations  did  not  run  in 
favor  of  the  surety  until  discovery  by  the  obligee 
of  his  right  of  action. 

Appeal  from  superior  court,  Fairfield  coun- 
ty; Thayer,  Judge. 
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Action  by  Emanuel  Elslng  against  Charles 
S.  Andrews,  executor,  for  breach  of  an  em- 
ploye's fidelity  bond  on  which  defendant's 
testator  was  surety.  From  a  Judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

Howard  B.  Scott  for  appellant  Lyman  D. 
Brewster  and  John  H.  Perry,  for  appellee. 

ANDREWS,  O.  J.  The  plaintiff  Is  the  only 
living  partner  of  the  late  firm  of  E.  Elslng  & 
Co.  The  defendant  Is  the  sole  surviving  ex- 
ecutor of  the  will  of  Thomas  P.  Pay,  late  of 
Danbury,  deceased.  In  his  lifetime  Pay 
had  become  obligated  In  a  bond  as  surety 
for  one  Thomas  P.  Rowan,  as  principal,  for 
which  he  bound  himself,  bis  heirs,  execu- 
tors, and  administrators,  Jointly  and  sever- 
ally with  the  said  Rowan,  in  the  penal  sum 
of  $2,000  to  the  said  E.  Eislng  &  Co.,  condi- 
tioned that  the  said  Rowan,  who  had  been 
employed  by  the  said  firm  as  salesman  and 
collector,  "shall  well  and  faithfully  dis- 
charge his  duties  as  such  collector  and  agent, 
and  shall  also  account  for  all  moneys,  prop- 
erty, and  other  things  which  may  come  Into 
his  possession  or  control  by  reason  of  his 
appointment  and  employment  as  such  agent 
and  collector."  Pay  died  on  the  25th  day  of 
June,  1892.  On  the  5th  day  of  July  next 
thereafter,  the  court  of  probate  for  the  dis- 
trict of  Danbury  limited  and  allowed  six 
months  from  said  date  for  the  presentation 
of  claims  against  his  estate.  After  Fay's 
death,  and  between  June  25,  1802.  and  Au- 
gust 26,  1893,  Rowan  received  as  such  col- 
lector and  agent  from  the  customers  of  B. 
Elslng  &  Co.  more  than  $2,000  of  money 
which  belonged  to  the  plaintiff,  but  which 
he  appropriated  to  his  own  use,  of  which 
amount  the  sum  of  $730.41  was  misappro- 
priated by  Rowan  after  May  26,  1893.  This 
defalcation  of  Rowan  was  by  him  fraudu- 
lently concealed  from  the  plaintiff,  and  was 
not  discovered  by  the  plaintiff  until  the  1st 
day  of  September,  1893.  He  then  made  de- 
mand of  Rowan  that  he  should  account  for 
and  pay  over  to  the  plaintiff  the  said  amount 
which  he  had  misappropriated,  but  Rowan 
has  at  all  times  neglected  and  refused  so  to 
do.  He  was  then  and  at  all  times  since  con- 
tinues to  be  wholly  insolvent.  The  plaintiff 
notified  the  defendant  of  such  defalcation  on 
the  2Kth  day  of  September.  1803.  and  pre- 
sented to  htm,  as  such  executor,  the  claim  of 
said  partnership  on  Bald  bond;  and  on  the 
18th  day  of  November,  1893,  made  demand 
on  him  for  the  amount  of  the  said  bond,  but 
the  defendant  refused  to  pay  It.  This  suit 
was  brought  on  the  21st  day  of  November, 
1893.  The  defendant  claimed  as  matter  of 
law  that  upon  these  facts  the  plaintiff  was 
barred  by  the  statute  of  limitations  from  re- 
covering in  this  action  for  any  sums  of  mon- 
ey misappropriated  by  Rowan  prior  to  May 
26.  1893;  and  that  the  fraudulent  conceal- 
ment by  Rowan  of  bis  misappropriation  did 
not  prevent  the  statute  of  limitations  from 


running  in  favor  of  the  defendant,  not 
pone  the  time  of  the  arising  of  the  ca 
action  upon  the  bond  until  the  plaint! 
covered  the  misappropriation.  The  cot 
not  so  hold,  but  rendered  Judgment  f 
plaintiff  for  the  amount  of  the  bond 
interest  from  the  date  of  the  demand 
defendant  appealed  to  this  court. 

The  bond  on  which  this  suit  Is  bi 
contains  two  conditions:  First,  that  I 
should  faithfully  discharge  his  duty  as 
and  collector  for  the  said  copartne 
and,  second,  that  he  should  account  1 
moneys,  property,  or  other  thing  that  i 
come  into  his  hinds,  possession,  or  c 
by  reason  of  his  employment  as  such 
and  collector.  A  breach  of  each  of  thee 
dltious  Is  alleged  In  the  complaint,  ai 
facts  found  by  the  court  show  that  eac 
been  broken  by  Rowan.  Section  581 
General  Statutes— being  a  statute  co 
lng  the  estates  of  deceased  persons— pr 
that  "when  a  right  of  action  shall  accn 
er  the  death  of  the  deceased,  it  shall 
hlblted  within  four  months  after  such 
of  action  shall  accrue";  and  that, 
exhibited  within  such  time,  the  credltoi 
be  forever  debarred  of  all  right  to  p 
the  claim.  The  breach  of  the  second 
tlon  named  In  the  bond  took  place,  ai 
right  of  action  thereon  accrued,  not  < 
than  the  1st  of  September,  1893,  and  • 
four  months  next  before  the  claim  w 
hlblted  to  the  defendant.  The  superloi 
might  well  have  rendered  Its  Judgme 
tlrely  on  the  breach  of  that  conditl 
the  bond  (McKim  v.  Olover,  161  Mas 
37  N.  E.  443),  and  there  Is  nothing  I 
case  to  show  that  It  did  not  Count 
the  defendant  does  not  dwell  on  this  i 
the  case. 

Under  the  statute  above  recited  t 
fendant  admits  that  the  plaintiff  Is  e: 
to  recover  the  sum  of  $739.41.  that  bet 
amount  of  money  misappropriated  by 
an  within  the  four  months  next  befc 
claim  was  exhibited  to  him.  And  he 
that  because  of  that  statute  the  plalnti 
not  recover  for  any  moneys  wrongful 
propriated  by  Rowan  prior  to  the  sal 
months.  If  that  statute  stood  alone 
more  than  likely  that  this  action  won! 
er  have  been  contested.  It  Is  anothe 
ute  which  causes  the  dispute.  Sectlo 
enacts  that:  "If  any  person,  liable  to 
tion  by  another,  shall  fraudulently  c 
from  him  the  existence  of  the  cause  o 
action,  said  cause  of  action  shall  be  d 
to  accrue  against  said  person  so  liable 
for,  at  the  time  when  the  person  entl 
sue  thereon  shall  first  discover  Its 
ence."  Applied  to  a  cause  of  actio 
term  "to  accrue"  means  "to  arrive;  t 
mence;  to  come  Into  existence;  to  be 
present  enforceable  demand."  And  ti 
meaning  of  this  statute  Is  that  In  ei 
which  it  is  applicable,  the  cause  of 
does  not  come  Into  existence  until  It 
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covered  by  the  person  entitled  to  sue  there- 
in. The  effect  of  this  statute  upon  the  pres- 
ent case  Is  that  no  cause  of  action  came  into 
existence  by  reason  of  Rowan's  defalcation 
until  It  was  discovered  by  the  plaintiff.  It 
is  admitted  by  the  defendant  that  this  is  the 
effect  of  the  statute  if  limited  to  Rowan  him- 
self. But  the  defendant  says  that  the  fraud- 
ulent concealment  by  Rowan  does  not  pre- 
sent the  accruing  of  a  cause  of  action 
igalnst  him.  the  defendant  He  says  that 
fraudulent  concealment  of  a  cause  of  action 
prevents  the  running  of  the  statute  of  lim- 
itations only  In  favor  of  the  very  party  who 
.'ommits  the  fraudulent  concealment  He 
cites  Wood,  Mm.  (2d  Ed.)  p.  139,  and  the 
i-ases  there  referred  to,  as  authority.  Stated 
in  somewhat  different  language,  the  claim 
;>f  the  defendant  is  that,  although  the  ac- 
cruing of  a  cause  of  action  was,  by  reason  of 
:he  last-quoted  statute,  suspended,  as  against 
Itowan,  until  the  defalcation  was  discovered, 
ret  the  accruing  of  a  cause  of  action  was  not 
suspended  against  this  defendant;  that  as 
ijfnlnst  him,  this  defendant,  the  cause  of  ac- 
tion arose  when  Rowan  committed  the  defal- 
cation; and,  as  it  appears  by  the  case  that 
ill  of  the  defalcation,  except  the  sum  of 
$730.41,  was  committed  more  than  four 
months  before  the  claim  was  exhibited  to 
lilm,  he  cannot  be  made  liable  for  that  part 
it  seems  to  us  that  there  Is  a  fallacy— or, 
rather,  it  is  a  fatal  error—in  this  argument 
It  conflicts  with  the.  most  essential  feature 
:>f  the  law  relating  to  surety  and  principal. 
The  plaintiff  seeks  to  recover  damages  on 
lccount  of  the  defalcation  of  Rowan.  The 
argument  of  the  defendant  assumes  that  a 
cause  of  action  for  such  defalcation  could  ex- 
ist against  him  before  any  cause  of  action 
therefor  against  Rowan  had  accrued.  But 
the  law  relating  to  principal  and  surety  for- 
bids this.  The  rule  Is  that  a  cause  of  action 
cannot  exist  against  a  surety,  as  such,  un- 
less a  cause  of  action  exists  against  his  prin- 
cipal Ordinarily,  the  liability  of  such  a 
surety  is  measured  precisely  by  the  liability 
of  the  principal.  Brandt,  Sur.  §  121;  Seaver 
v.  Young,  16  Vt  658;  Boone  Co.  v.  Jones,  54 
Iowa,  709.  2  N.  W.  987,  and  7  N.  W.  155; 
Patterson's  Appeal,  48  Pa.  St  345;  McCabe 
v.  Raney,  32  Ind.  309.  So  long  as  no  cause 
of  action  existed  against  Rowan,  the  princi- 
pal, no  cause  of  action  existed  against  the 
defendant  or  his  surety.  And  the  statute  of 
limitations  does  not  begin  to  run  in  favor  of 
any  person  until  there  Is  a  cause  of  action. 
The  obligation  of  a  surety  is  an  obligation 
accessory  to  that  of  a  principal  debtor,  and  It 
is  of  the  essence  of  this  obligation  that  there 
should  be  a  valid  obligation  of  some  princi- 
pal. Thus,  where  one  agrees  to  become  re- 
sponsible for  another,  the  former  Incurs  no 
obligation  as  surety,  If  no  valid  claim  ever 
arises  against  the  principal.  Chit  Cont. 
mth  Ed.)  788.  If  the  principal  is  not  hold- 
en,  neither  is  the  surety,  for  there  can  be  no 
accessory  if  there  is  no  principal.     De  CoL 


Guar.  &  Sur.  (Am.  Ed.)  39;  Add.  Cont  I 
1111.  The  existence  of  a  principal  debtor  is 
a  condition  precedent  to  the  operation  of  the 
contract  of  a  surety.  Hazard  v.  Irwin,  18 
Pick.  95;  Swift  v.  Beers,  3  Denlo,  70; 
Mountstephen  v.  Lakeman,  L.  R.  7  Q.  B.  202; 
Mallet  v.  Bateman,  L.  R.  1  C.  P.  163.  This 
is  only  In  accordance  with  the  general  law 
of  contracts,  which  prevents  a  contract  from 
becoming  operative  unless  and  until  all  con- 
ditions precedent  are  fulfilled.  Brandt,  Sur. 
§  214;  Bank  v.  Klngsley,  2  Doug.  (Mich.)  379. 
So,  too,  whatever  discharges  the  principal 
debtor  discharges  the  surety.  The  liability 
of  a  surety  on  a  claim  which  is  good  as 
against  the  principal,  ceases  as  soon  as  the 
claim  is  extinguished  against  the  principal. 
The  nature  of  the  undertaking  of  a  surety 
is  such  that  there  can  be  no  obligation  on 
his  part,  unless  there  is  an  obligation  on  the 
part  of  the  principal.  "It  Is  correctly  laid 
down  in  Cbitty  on  Contracts  that  the  con- 
tract of  a  surety  Is  a  collateral  engagement 
for  another,  as  distinguished  from  an  orig- 
inal and  direct  agreement  for  the  party's 
own  act;  and,  as  stated  in  Theob.  Prin.  & 
Sur.,  •  •  •  it  Is  a  corollary  from  the  very 
definition  of  the  contract  of  suretyship  that 
the  obligation  of  the  surety  being  accessory 
to  the  obligation  of  the  principal  debtor  or 
obligor,  it  is  of  its  essence  that  there  should 
be  a  valid  obligation  of  such  a  principal,  and 
that  the  nullity  of  the  principal  obligation 
necessarily  Induces  the  nullity  of  the  acces- 
sory. Without  a  principal,  there  can  be  no 
accessory.  Nor  can  the  obligation  of  the 
surety,  as  such,  exceed  that  of  the  principal. 
*  *  *  It  would  be  most  unjust  and  Incon- 
gruous to  hold  the  surety  liable,  where  the 
principal  is  not  bound."  Storrs,  J.,  in  Ferry 
v.  Burchnrd,  21  Conn.  603.  The  same  gen- 
eral doctrine  Is  held  in  many  other  cases  in 
this  state.  Wllley  v.  Paulk,  6  Conn.  74;  De- 
Forest  v.  Strong.  8  Conn.  522;  Bull  v.  Allen, 
19  Conn.  101.  106;  Glazier  v.  Douglass,  32 
Conn.  393;  Candee  v.  Skinner,  40  Conn.  464. 
It  follows,  then,  that  the  fraudulent  conceal- 
ment by  Rowan,  the  principal,  as  it  prevent- 
ed the  statute  of  limitations  from  running  in 
his  favor,  also  stopped  It  from  running  in 
favor  of  the  defendant,  his  surety.  Brad- 
ford v.  McCormick,  71  Iowa,  129.  32  N.  W. 
93;  Boone  Co.  v.  Jones.  54  Iowa,  669,  2  N. 
W.  987,  and  7  N.  W.  155;  Charles  v.  Hos- 
klns,  14  Iowa,  471.  There  is  no  error.  The 
other  judges  concurred. 


O'KEEFE  v.  NATIONAL  FOLDING  BOX 
&  PAPER  CO. 

(Supremo  Court  of  Errors  of  Connecticut. 

Feb.  8.  1895.) 

Master  and  Servant— Actions — Pleading. 

A  complaint  In  an  action  by  a  servant 

against  his  master  for  injuries  received  while 

Men  mi  nit   colored   paper  so   that   it   might   be 

folded  into  proper  shape,  a  method  not  ordinari- 
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ly  used  by  defendant,  by  reason  of  the  volatili- 
sation of  poison  in  tbe  paper,  which  faila  to 
allege  that  defendant  knew,  or  facta  showing 
that  he  ought  to  hay©  known,  of  the  presence 
of  the  poison  in  the  paper,  is  demurrable,  though 
it  alleges  that  defendant  negligently  placed 
plaintiff  at  such  work,  and  that  plaintiff's  in- 
juries were  due  to  defendant's  negligence. 

Appeal  from  superior  court,  New  Haven 
county;  George  W.  Wheeler,  Judge. 

Action  by  John  J.  O'Keefe  against  the  Na- 
tional Folding  Box  A  Paper  Company  to  re- 
cover for  personal  injuries.  From  a  Judg- 
ment sustaining  a  demurrer  to  the  complaint, 
plaintiff  appeals.    No  error. 

Jacob  P.  Goodhart,  for  appellant  James 
T.  Moran,  for  appellee. 

BALDWIN,  J.  Tbe  complaint  alleges  that 
the  plaintiff,  who  was  but  19  years  old, 
while  in  the  employment  of  the  defendant  as 
a  feeder  of  a  folding  press,  supplying  it  with 
paper  or  pasteboard,  was  directed  tempora- 
rily to  leave  that  employment,  and  was  neg- 
ligently put  to  work  in  placing  colored  paper, 
saturated  with  poison,  into  a  box  greatly 
heated  with  steam,  and  then  taking  it  out 
again,  when  softened,  for  more  easy  folding; 
that  he  did  not  know  the  paper  was  poisoned, 
or  of  the  effect  upon  his  health  that  his  so 
handling  it  would  have;  that  the  steam  and 
heat  of  the  box  caused  the  poison  to  exhale 
and  mingle  with  the  steam,  which  poisoned 
steam  the  plaintiff  was  compelled  to  breathe 
while  at  the  work;  that  the  heat  also  caused 
him  to  perspire  very  freely,  and  tbe  poison 
on  and  In  the  paper  which  he  was  compelled 
to  handle  worked  Into  his  whole  body,  and 
became  absorbed  Into  his  By  stem;  that  such 
a  mode  of  treating  colored  paper  in  a  beaW 
box  was  not  customary  or  usual  In  the  busi- 
ness of  the  defendant,  and  the  defendant 
knew,  or  ought  to  have  known,  the  effect  it 
might  have  on  the  plaintiff;  that  he  knew 
nothing  of  the  poisonous  nature  of  the  pa- 
per, nor  of  Its  natural  effect  when  so  treated, 
and  the  defendant  gave  him  no  notice  of  Its 
poisonous  nature,  or  of  the  dangerous  effects 
that  might  result  from  the  work;  that  the 
defendant  negligently  kept  him  at  the  work 
continuously  on  each  day  from  1030  a.  m. 
on  April  7th  to  noon  on  April  10th;  that  on 
April  10th  he  began  to  feel  the  effects  of  tbe 
poison;  and  that.  In  consequence  of  the  work 
he  thus  did,  through  the  negligence  of  tbe 
defendant,  his  body  became  saturated  with 
poison,  and  swollen,  his  sight  nearly  extinct, 
and  his  health  destroyed  for  life. 

The  repeated  charges  of  negligence  thus 
made  are  of  no  avail  unless  supported  by 
averments  of  facts  sufficient  to  show  in  what 
manner  the  defendant  failed  to  perform  its 
obligations  to  the  plaintiff.  He  had  been 
employed  to  feed  a  folding  press.  The  de- 
fendant determined  to  soften  some  colored 
paper,  which  could  not  easily  be  folded,  by 
putting  it  in  a  heated  steam  box.  This  was 
not  a  customary  or  usual  process  In  its  fac- 
tory.   The  paper  in  question  was  saturated 


with  poison.  How  this  occurred  Is  n 
leged.  It  may  have  been  the  result  of 
accident,  after  the  paper  was  made;  it 
have  been  due  to  the  process  of  manufa 
or  the  materials  employed.  The  plaint! 
not  know  that  the  paper  was  poisoned 
he  does  not  allege  that  the  defendant 
of  it.  The  court  may  properly  take  Ju 
notice  that  some  colored  paper  is  dyed 
poisonous  substances,  but  it  Is  equally  1 
to  take  Judicial  notice  that  this  is  not 
of  all  colored  paper.  The  injury  to  the 
tiff  was  due  solely  to  the  presence  c 
poison  In  the  paper.  He  does  not  t 
and  the  court  cannot  assume,  that  tb 
any  danger  to  health  from  softening  ct 
paper  which  Is  not  poisoned,  in  a  stean 
A  master  owes  his  servant  the  duty  < 
ercislng  reasonable  care  to  provide  him 
a  reasonably  safe  place.  In  which  to 
and  reasonably  safe  appliances  and  1: 
mentalities  with  which  to  work.  McE 
v.  Randolph,  61  Conn.  157,  22  AtL  109 
he  employs  him  in  what  he  knows  or 
to  know  to  be  a  dangerous  kind  of  bus 
or  furnishes  him  with  materials  to  wo; 
which  he  knows  or  ought  to  know  to 
a  dangerous  nature,  It  Is  his  duty  to  i 
him  of  the  danger  to  which  he  Is  ex 
unless  this  is  equally  within  the  knov 
of  each.  Any  violation  of  these  dutl 
intentional,  Is  a  willful  wrong;  If  un 
tlonal,  It  is  actionable  negligence.  F 
v.  Railroad  Co.,  60  Conn.  239,  246,  2: 
675,  22  Atl.  544. 

The  plaintiff  alleges  that  the  defe 
knew,  or  ought  to  have  known,  the 
that  steaming  colored  paper  in  a  ho 
would  or  might  have  on  the  health  of 
who  conducted  the  process.  This  (cons 
as  It  must  be,  most  strongly  agains 
pleader)  amounts  simply  to  a  charge  th 
defendant  ought  to  have  known  the  effe 
work  might  have  on  those  engaged 
But  it  is  nowhere  alleged  that  In  fact  I 
a  dangerous  process.  The  danger  cam< 
the  use  either  of  an  Improper  and  i 
kind  of  colored  paper,  or  of  a  proper  k 
colored  paper  in  an  improper  and  unsaf 
dltion.  If  the  defendant  failed  In  dv 
was  In  not  notifying  the  plaintiff  of  the 
acter  of  this  paper,  and  the  effect 
might  result  from  using  It  In  this  way 
omission  of  any  such  notice  is  charge*: 
here  is  the  turning  point  In  the  case. 

Was  the  defendant,  though  in  fact  Igt 
of  the  presence  of  the  poison,  bou 
know  of  It?  If  so.  It  was  bound  to  ; 
tbe  plaintiff  of  It,  unless  he  had  equal  l 
of  knowledge.  The  defendant  had  be< 
years  a  manufacturer  of  paper  boxei 
steaming  colored  paper.  In  the  mannc 
lowed  In  this  instance,  was  not  cust< 
or  usual  In  Its  establishment  In  ad< 
this  method  of  softening  it  the  defe 
was,  however,  bound  to  anticipate  the 
ural  effects  of  heat  and  steam  on  si 
substance  as  colored  paper.    Had  the 
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ch  It  supplied  to  the  plaintiff  had,  to  an 
erienced  eye,  any  appearance  of  being 
oned,  it  would  have  been  the  defendant's 
r  to  warn  him  of  the  risk  he  was  assum- 
for  the  volatilization  of  poison  by  the 
on  of  steam  is  a  matter  of  common 
wledge.  But  it  is  not  alleged  either  that 
core  any  such  appearance,  or  was  of  a 
1  in  the  manufacture  of  which  poison  is 
monly  used,  or  that  the  defendant  had 
ected  to  submit  it  to  proper  Inspection 
lamination.    Before  the  paper  was  put 

the  steam  box  it  was  presumably  seen 
the   defendant's   proper  representatives, 

it  was  certainly  seen  by  the  plaintiff, 
was  19  years  old,  and  had  been  earning 
ast  a  man's  wages.  So  far  as  appears, 
means  of  determining  whether  the  paper 

poisoned  were  as  good  as  the  defend 
b.  If  It  were  not  so,  the  complaint  should 
;  stated  the  facts  which  made  the  dif- 
nce.  Hayden  v.  Manufacturing  Co.,  29 
a.  548;  Seymour  v.  Maddoz,  20  Law  J. 
i.  327,  5  Eng.  Law  &  Eq.  265;  Bailey  v. 
sing,  28  Conn.  1, 6;  Griffiths  v.  Docks  Co., 
J.  B.  Div.  259. 

te  work  of  softening  paper,  so  that  It 
-  be  more  readily  folded  by  a  press,  Is 

properly  Incidental  to  that  of  feeding 
press.  The  risk,  therefore,  which  the 
ntiff  encountered  in  steaming  the  colored 
sr  was  fully  within  the  scope  of  his  con- 
t  of  service.  Not  being  naturally  dan- 
>us,  and  such  dangers  as  there  proved 
e  being  of  a  kind  as  obvious  to  the  senses 

boy  as  to  those  of  a  man,  the  mere  fact 
nfancy  is  of  no  Importance.  An  ent- 
er does  not  warrant  the  goodness  of  the 
erials  which  be  puts  in  the  hands  of  his 
ants,  whether  they  are  of  tender  age  or 
all  age.  He  Is  not  absolutely  bound,  un- 
all  circumstances,  to  know  whether  they 
good  or  bad,  safe  or  unsafe.  He  is  not 
ad  to  anything  more,  in  this  respect,  than 
exercise  of  reasonable  care,  In  view  of 
r  particular  kind  and  condition,  and  the 
i  to  which  they  are  to  be  applied.  There 
lothing  in  the  complaint  to  show  any 
it  of  such  care  on  the  part  of  the  def  end- 

or  of  any  of  its  agents.  No  neglect  of 
r  is  charged  In  such  a  manner  as  to  wlth- 
id  a  demurrer,  either  with  respect  to  pur- 
sing or  providing  unsuitable  paper,  or  in 

inspecting  its  condition,  or  testing  Its 
lity.  There  Is  no  error  in  the  judgment 
he  superior  court.  The  other  Judges  con- 
red. 


LDERMAN   v.   HARTFORD   &  N.   Y. 
TRANSP.  CO.  et  aL 

upreme  Court  of  Errors  of  Connecticut. 
March  5,  1895.) 

echahio**  Lint— Who  mat  Claim— Inter- 

fi.kadeb. 
L  That  the  owner  of  land  on  which  a  build  - 
i*  to  be  erected  had  knowledge  that  the 


contractor  had  sublet  a  portion  of  the  work, 
and  that  material  purchased  by  the  subcontract- 
or was  delivered  on  the  premises  with  his 
knowledge  and  consent,  does  not  show  that  the 
material  was  furnished  the  subcontractor  "by 
consent  of  the  owner  of  the  land"  (Gen.  St.  | 
3018),  so  as  to  entitle  the  material  man  to  a 
mechanic's  lien  therefor. 

2.  Id  interpleader  by  the  owner  of  a  build- 
ing against  the  contractor  and  a  material  man 
furnishing  material  to  a  subcontractor,  and 
claiming  a  lien  therefor,  that  the  subcontractor, 
who  was  not  made  a  party,  had  directed  the 
contractor  to  pay  the  balance  due  him  to  the 
material  man,  and  as  a  witness  in  the  case 
claimed  that  the  money  due  him  should  be  paid 
to  the  material  man,  does  not  authorize  a  judg- 
ment for  such  amount  for  the  material  man,  in 
case  his  lien  is  not  sustained,  as  assignee  of 
the  subcontractor. 

Appeal  from  city  court  of  Hartford. 

Bill  In  the  nature  of  interpleader  by  James 
S.  Alderman  against  the  Hartford  &  New 
York  Transportation  Company  and  another. 
There  was  a  judgment  for  the  transportation 
company,  and  respondent  Hardendorff  ap- 
peals.    Error. 

Timothy  E.  Steele  and  Frederick  A.  Scott, 
for  appellant  Charles  A.  Safford,  for  appel- 
lee. 


TORRANCE,  J.  This  Is  a  complaint  in  the 
nature  of  a  bill  of  Interpleader,  brought 
against  Hardendorff  and  the  transportation 
company,  as  adverse  claimants  of  a  fund  of 
S150  In  the  hands  of  the  plaintiff.  The  lower 
court  decided  against  Hardendorff,  and  from 
its  judgment  he  brings  the  present  appeal. 

In  April,  1892,  Hardendorff  agreed  to  build 
and  fully  complete  for  the  plaintiff,  Alder- 
man, on  the  lot  of  the  latter  In  the  city  of 
Hartford,  e.  store  and  tenement  for  $3,300. 
The  building  was  duly  completed,  and  the 
plaintiff  paid  Hardendorff  therefor  in  full, 
with  the  exception  of  $150,  which  is  the  fund 
in  dispute.  Hardendorff  claims  the  entire 
fund  as  the  balance  due  to  him  on  the  build- 
ing contract,  and  the  plaintiff  is  ready  and 
willing  to  pay  it  to  him  if  he  can  be  protected 
against  the  claims  of  the  other  defendant. 
Hardendorff  sublet  the  work  of  building  the 
cellar  and  foundation  walls  of  said  store  and 
tenement  to  Thomas  Coleman  and  one  Kelly 
at  the  agreed  price  of  $3.20  per  perch;  Cole- 
man and  Kelly  to  furnish  all  the  materials 
and  labor  therefor.  Kelly,  however,  very 
soon  dropped  out  of  this  subcontract,  and 
Coleman  went  on  with  It  alone.  In  April, 
1892,  Coleman  purchased  a  boat  load  of  stone 
of  the  transportation  company  at  the  agreed 
price  of  $140.  This  stone  was  delivered  to 
him  on  Alderman's  lot  on  the  8th  of  April, 
1892,  and,  with  the  exception  of  six  perch, 
worth  S  10.50,  all  of  It  was  used  in  building 
the  cellar  and  foundation  walls  aforesaid. 
Coleman  never  paid  any  part  of  the  price  of 
said  stone,  and  on  May  28,  1892,  the  transpor- 
tation company  gave  notice  in  writing  to  the 
plaintiff,  Alderman,  of  its  Intention  to  claim 
a  lien  on  his  lot  and  building  aforesaid  for  the 
price  of  said  stone;  and  on  June  4,  1892,  said 
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company  lodged  for  record  In  the  office  of  the 
town  clerk  of  the  town  of  Hartford  a  me- 
chanic's lien  against  said  premises  for  $140. 
The  claims  of  the  transportation  company  as 
set  up  in  its  answer  are  based  solely  upon 
this  claimed  lien.  In  addition  to  the  above 
facts,  the  court  below  found  as  follows:  That 
the  full  amount  due  from  Hardendorff  to 
Coleman  under  the  subcontract  was  ¥323.20; 
that  on  or  before  April  23,  1892,  Hardendorff 
bad  paid  Coleman  under  said  contract  $270, 
leaving  due  thereon  the  sum  of  $53.20;  that 
Hardendorff  also  owed  Coleman  the  further 
sum  of  $10.50  for  the  six  perch  of  stone  be- 
fore mentioned  not  used  in  Alderman's  build- 
ing, which  stone  it  was  found  Hardendorff 
had  sold,  making  in  all  $63.70  due  from  Har- 
dendorff to  Coleman;  that  Coleman  purchased 
the  boat  load  of  stone  from  the  transportation 
company  with  the  knowledge  of  Hardendorff, 
and  all  of  it  "was  delivered  on  the  premises 
of  the  plaintiff  with  the  knowledge  and  con- 
sent of  the  plaintiff  and  of  Hardendorff  that 
said  stone  came  from  said  company."  The 
finding  continues  as  follows:  "Both  plaintiff 
and  Hardendorff  have  known  that  the  trans- 
portation company  have  been  paid  nothing  on 
account  of  said  stone,  and  ever  since  April 
23,  1892,  they  have  known  that  it  was  the  de- 
sire of  said  Coleman  that  all  moneys  due  to 
him  from  Hardendorff  should  be  paid  to  the 
transportation  company  on  their  claim  for 
said  boat  load  of  stone.  Said  Coleman  volun- 
tarily appeared  as  a  witness  on  the  trial 
of  this  cause,  and  in  open  court  claimed  that 
the  money  due  him  should  be  paid  to  said 
company.  Hardendorff  has  never  made  any 
offer  or  shown  any  willingness  to  pay  what 
is  due  on  said  amount,  either  to  Coleman  or 
to  said  company.  And  on  the  last  occasion 
when  Coleman  applied  to  him  for  a  final  set- 
tlement, Hardendorff  drove  him  from  the 
premises  with  abuse."  Upon  these  facts, 
substantially,  Hardendorff  claimed:  First, 
that  the  transportation  company  had  no  valid 
linn  on  the  premises  of  Alderman,  because  the 
stone  was  not  furnished  by  virtue  of  an 
agreement  with  or  by  the  consent  of  Alder- 
man, as  required  by  the  statute,  and  because 
th«  company,  in  furnishing  Bald  stone,  was 
not  a  subcontractor  within  the  meaning  of 
the  statutes  on  that  subject;  second,  that  if 
it  had  any  valid  lien  for  the  stone  that  went 
into  the  building,  it  had  none  for  the  six 
perch  which  were  not  used  in  the  building. 
The  court  decided  that  "upon  all  the  facts 
above  set  forth  the  transportation  company 
was  equitably  entitled  to  the  above-mentioned 
sums,  to  wit,  $53.20  and  $10.50,  in  all  $03.70, 
out  of  the  moneys  in  the  hands  of  the  plain- 
tiff, and  the  plaintiff  is  ordered  to  pay  the 
same  to  Bald  Hartford  &  New  Tork  Transpor- 
tation Company,  together  with  Its  lawful  wit- 
ness fees.  The  plaintiff  shall  further  deduct 
from  said  $150  his  taxable  coirts  in  this  com- 
plaint, and  shall  pay  the  balance  remaining  to 
said  respondent.  Hardendorff."  Coleman  was 
not  a  party  In  this  proceeding. 


Strictly  speaking,  the  transportation 
pany  had  no  claim  to  the  fund  In  dlspu 
such,  and  in  its  answer  it  made  none, 
dendorff  claimed  the  entire  fund,  ant 
company  claimed  a  lien  upon  Alden 
premises  for  $140,  and  it  threatened  to 
close  that  lien.  Under  these  circumst; 
Alderman  sought,  and  was  probably 
fled  In  seeking,  the  aid  of  a  court  of  e< 
Whether  the  court  below,  in  arriving  a 
conclusion  reached  by  it,  held  that  tht 
of  the  transportation  company  was  or 
not  a  valid  one,  contrary  to  the  clal 
Hardendorff,  does  not,  perhaps,  with  « 
certainty  appear,  but  we  think  the  fai 
plication  from  the  record  Is  that  It  hel 
lien  to  be  valid.  We  think  the  transj 
tion  company  had  no  valid  lien  upon  i. 
man's  premises  for  the  stone  furnishei 
cause  the  court  has  not  expressly  found 
they  were  furnished  by  virtue  of  any  a 
ment  with,  or  by  the  consent  of,  Aldei 
or  of  some  person  having  authority  frc 
rightfully  acting  for  him,  as  required  b 
statute;  nor  do  the  facts  found  warran 
such  finding.  All  that  is  found  upon 
point  Is,  in  substance,  this:  That  Aide 
had  knowledge  of  the  subcontract  with 
man.  and  did  not  object  to  it;  and  tha 
boat  load  of  stone  was  delivered  oi 
premises  with  his  consent,  and  witl 
knowledge  that  they  came  from  the  t 
portatlon  company.  This,  clearly,  is 
euough.  Huntley  v.  Holt,  68  Conn.  44 
Atl.  445;  Lyon  v.  Champion,  02  Conn.  ' 
Atl.  392.  And,  whatever  might  be 
about  the  stone  that  were  used  in  ere 
the  building,  clearly  there  could  be  nc 
for  the  stone  not  so  used,  but  sold  to  o 
and  used  elsewhere. 

As  this  disposes  of  the  claim  of  liei 
deem  it  unnecessary  to  consider  the 
point  made  as  to  whether  the  transport 
company  was,  under  the  circumstance) 
closed,   a   person  who  could   In   any 
claim  a  lien.     But  the  transportation 
pany  Insists  that,  whether  it  had  a  li< 
not,  it  stood  in  Coleman's  shoes,  and  tht 
court  below  was  justified,  upon  the 
found,  in  deciding  that  It  was  equltabl 
titled  to  the  sum  actually  found  to  tx 
from  Hardendorff  to  Coleman,  and  wh 
is  found  Coleman  desired  to  have  paid  1 
transportation  company.    We  are  inclii 
think  this  was  the  view  of  the  case  taki 
the  court  below,  and  upon  which  its 
ment  proceeded;  and,  if  the  record  an 
facts   found   warranted   such   a   view 
should  be  glad   to   sustain   the   judg 
The  trouble,  however,  Is  that  neither  th 
ord  nor  the  facts  found  warrant  such  a 
The  transportation  company  does  not 
in  Coleman's  shoes,  and  does  not,  on  th 
ord,  claim  by  assignment  from  him.     £ 
as  the  record  shows,  it  stood  entirely 
Its  own  claim  of  Hen.    Coleman  was 
party  to  this  proceeding,  and  is  not  b 
or  in  any  way  legally  affected,  by  the 
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ment.  It  is  true,  he  voluntarily  appeared  as 
a  witness  in  the  case,  "and  in  open  court 
claimed  that  the  money  due  him  should  be 
paid  to  said  company,"  and  the  court  finds 
that  "Hardendorff  and  the  plaintiff  have 
bwn  repeatedly  verbally  instructed  by  Cole- 
man to  pay"  the  amount  due  to  him  to  the 
transportation  company;  but  all  this  falls 
very  far  short  of  an  assignment  The  most 
that  can  be  said  of  it  perhaps  Is  that  it 
evinces  a  vehement  desire  to  make  an  as- 
signment, and  to  have  the  amount  paid  to 
the  company.  The  court  below  does  not  ex- 
pressly find  that  there  was  any  such  assign- 
ment; nor  has  It  found  any  facts  from  which 
It  can  reasonably  be  Inferred  that  there  was 
my  such  assignment  On  the  contrary,  the 
whole  record  shows  that  no  such  assignment 
liad  been  made  in  fact,  and  that  the  trans- 
portation company  did  not  rely  upon  any 
inch  assignment,  but  upon  its  own  claim  of 
ien.  If  Coleman  desired  to  transfer  his 
ilaim  against  Hardendorff  to  the  transporta- 
Jon  company,  it  would  have  been  an  easy 
natter  to  have  done  so;  or  if  the  parties 
lad  desired  to  bind  Coleman  in  this  proceed- 
ng,  it  would  have  been  an  easy  matter  to 
lave  made  him  a  party;  but  neither  of  these 
hings  was  done.  As  the  case  stood,  then, 
ipon  the  facts  found,  and  upon  the  claims 
nade  by  it  on  the  record,  the  transportation 
"ompany  had  no  right,  legal  or  equitable,  to 
he  fund  in  the  plaintiff's  hands,  and  as 
igainst  it  the  fund  belonged  to  Hardendorff. 
There  is  error  in  the  Judgment  of  the  court 
>elow,  and  it  is  set  aside,  and  the  case  re- 
nanded  to  the  lower  court  to  be  proceeded 
»ith  in  accordance  with  this  opinion.  The 
rther  Judges  concurred. 


PINNET  et  al.  v.  NEWTON  et  al. 

(Supreme  Court  of  Errors  of  Connecticut 

April  5,  1885.) 

IflU,  —  COXSTRDOTIOS  —  DtVISC  OF  RESIDUUM  — 

De  vises — Executors— Tbubtees — LlA- 

B1L1TV   FOR  TRUST  FUSD. 

1.  A  testator  first  devised  all  the  property 
>f  which  he  expected  to  die  seised  (three  of  the 
levises  being  life  estates  in  sum*  of  money,  sev- 
eral for  the  specific  sum  of  $1,000  each,  and  one 
o  bis  only  heir  at  law  for  $100),  and  provided 
bat  in  case  any  legatee  did  not  survive  him, 
ii«  share  should  be  divided  among  the  surviving 
levisees,  except  his  heir  at  law,  who  should  "in 
io  case  whatever  be  paid"  more  than  $100. 
ie  then,  after  stating  that  certain  property 
traditionally  conveyed  might  revert  to  him  be- 
ore  his  death  bj  clause  14,  provided  for  the 
Imposition  of  the  life  estates  on  their  reversion, 
ogether  with  "whatever  else  in  the  shape  of  a 
and"  might  belong  to  his  estate,  by  devising 
!1,000  out  of  the  first  life  estate  reverting  to 
1..  and  the  balance  thereof  and  of  the  other 
ife  estates,  on  reversion,  one  half  to  a  society, 
ind  the  other  half  to  be  equally  divided  among 
ill  devisees  receiving  only  $1,000,  and  one  oth- 
r  person  (specially  excepting  his  legal  heir),  and 
hat  "any  fnnd  which  may  still  belong  to  my  es- 
ite"  shall  be  used  to  pay  the  inheritance  tax 
in  the  devises.  Held,  that  the  residuum  of  the 
'state  was  demised,  one  half  to  the  society,  and 


the  other  half  equally  to  legatees  receiving  the 
precise  sum  of  $1,000,  among  whom  H.  would 
be  included,  payable  on  the  death  of  all  the  life 
tenants,  and  that  the  heir  at  law  took  nothing 
therein. 

2.  Where  a  testator  directs  his  executors 
to  place  the  principal  of  a  sum  of  money,  the 
income  of  which  he  has  devised  for  life,  with 
some  security  company  for  investment  unless 
they  themselv  ;s  succeed  in  investing  it  the  ex- 
ecutors are  made  trustees  of  the  fund. 

8.  Where  executors  are  by  the  will  made 
trustees  of  a  fund,  and  directed  to  place  it  with 
one  of  several  companies  for'  investment,  they 
will  not  be  liable  on  default  of  the  company 
selected  if  they  exercise  due  care  in  selecting  it. 

4.  A  letter  written  by  a  testator  after  ex- 
ecution of  his  will  is  admissible  to  prove  that 
he  intended  to  include  a  devisee  named  in  the 
will  among  "my  above-named  devisees,"  to 
whom  he  devised  part  of  his  residuary  estate. 

Case  reserved  from  superior  court,  Litch- 
field county;   Fenn,  Judge. 

Bill  by  Luclen  V.  Plnney  and  others,  ex- 
ecutors, against  Kate  C.  Newton  and  others, 
for  construction  of  their  testator's  will.  Re- 
versed by  the  superior  court,  on  facts  stated 
in  the  complaint  for  the  advice  of  this  court 

Clause  14  of  the  testator's  will,  by  which 
he  devised  the  residuum  of  his  estate,  was 
as  follows:  "(14)  On  the  death  of  my  cousin 
S.  Elizabeth  Gillette,  or  of  my  aunt  Urania, 
or  of  the  said  Mrs.  Marie  Howland,  the  sums 
given  to  their  use  will,  of  course,  revert  to 
my  estate;  and  I  make  the  following  dispo- 
sition of  them,  together  with  whatever  else 
in  the  shape  of  a  'fund'  may  belong  to  my 
estate,  to  wit:  First.  I  direct  that,  as  soon 
as  any  one  of  the  above-named  Elizabeth 
Gillette's  or  Urania  Whiting  Wilder's  or 
Marie  Howland's  death  shall  be  duly  made 
known  to  my  executors  or  administrators, 
then  one  thousand  dollars  ($1,000),  clear  in 
money,  over  and  above  any  rascally  state 
tax,  or  'collateral  inheritance  tax,'  which 
may  be  demanded  of  my  estate,  shall  be 
paid  to  Ellen  Hayes,  or  Nellie  Hayes,  as  she 
is  more  commonly  called,  who  has  lived  with 
me  and  my  late  mother  for  twelve  years 
past  which  sum  of  $1,000  I  hereby  give  and 
bequeath  to  the  said  Ellen  Hayes  (to  whom 
I  am  Indebted  at  this  present  writing  In  the 
sum  of  $800,  evidenced  by  my  note  for  that 
amount,  which  note  falls  due  the  last  day 
of  1891,  but  which  I  now  expect  to  pay  long 
before  then).  Secondly.  I  further  direct  that 
whenever  the  said  sums  of  $14,000  and  $8,- 
400  ('bonds'  and  Naug.  R.  R.  stocks  or 
'shares')  given  to  my  cousin  Elizabeth  Gil- 
lette's use,  and  the  $4,000  assigned  to  my 
aunt  Urania's  use,  and  the  $6,000  assigned 
to  Mrs.  Howland's  use,  shall  revert  to  my 
estate,  then  (after  the  payment  of  one  thou- 
sand dollars  to  Ellen  Hayes  as  aforesaid)  one 
half  of  each  and  all  of  said  sums  shall  he 
given  to  that  Society  for  the  Prevention  of 
Cruelty  to  Animals,  which  has  its  office  In 
the  city  of  New  York,  and  of  which  the  late 
Henry  Bergh  was  a  chief  promoter,  and  head, 
or  'president'  (if  I  have  not  correctly  quoted 
Its  name,  the  above  Is.  I  think,  Its  sufficient- 
ly distinct  designation,— 'Bergh's  Society'),  to 
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which  society  or  corporate  body  I  give  and 
bequeath  said  one  half.  The  other  half  I 
direct  to  be  divided  Into  as  many  parts  or 
small  sums  as  Is— that  is,  shall  be  found  on 
inquiry  to  be— the  number  of  individuals 
among  my  above-named  legatees  then  living 
to  whom  I  have  In  this  will  bequeathed  the 
sum  of  only  one  thousand  dollars  (the  $3,000 
and  $2,000  ones  not  be  considered,  and  my 
niece  Mrs.  Newton  also  excepted),  plus  Eliza- 
beth Gillette,  If  she  shall  be  living  when  Mrs. 
Wilder  and  Mrs.  Howland  or  either  of  them 
die  or  dies;  and  to  each  of  snch  number  liv- 
ing one  of  said  parts  shall  be  given;  my  ex- 
ecutors or  administrators  to  endeavor  to  pay 
the  abominable  collateral  inheritance  tax  on 
said  sum— the  two  halves— out  of  any  fund 
which  may  still  belong  to  my  estate." 

The  question  also  arose  whether  Ellen 
Hayes,  named  in  clause  14,  should  be  in- 
cluded within  the  class  described  in  that 
clause  as  "my  above-named  legatees,"  and 
whether,  in  support  of  her  claim  to  be  so 
included,  she  could  introduce  In  evidence  a 
letter  to  her  written  by  the  testator  subse- 
quent to  the  execution  of  the  will. 

A  T.  Roraback,  for  Ellen  J.  Hayes. 
Charles  3.  Cole  and  Samuel  A.  Herman,  for 
Kate  C.  Newton.  Horace  Russell  and  Jabish 
Holmes,  Jr.,  for  American  Society  for  Pre- 
vention of  Cruelty  to  Animals. 

HAMERSLEY,  J.  We  think  the  testator 
has  disposed  of  all  the  residuum.  Examin- 
ing the  provisions  of  the  will,  we  find  in  the 
first  13  clauses  the  following:  A  specific 
disposition  of  substantially  all  the  property 
which  he  estimates  will  belong  to  his  estate 
at  bis  death,  to  17  legatees,  3  of  them  taking 
a  life  estate  only;  a  devise  to  his  principal 
legatee,  Miss  Gillette,  of  real  estate,  appar- 
ently all  he  has,  except  such  as  may  be 
needed  to  pay  legacies  and  expenses  of  set- 
tlement; an  explanation  that  In  part  execu- 
tion of  bis  purpose,  to  evade  the  payment  of 
any  collateral  Inheritance  tax,  be  had  con- 
veyed to  others,  In  trust  for  himself  during 
life,  certain  bonds  and  landed  properties,  a 
disposition  which  probably  would  prove 
final,  although  some  of  said  bonds  or  land 
might  revert  to  him;  a  further  explanation 
that,  after  a  careful  estimate,  be  is  convin- 
ced that  his  property  remaining  at  his  death 
will  be  sufficient  to  pay  all  specific  legacies, 
and  leave  a  balance  to  the  credit  of  his  es- 
tate, without  selling  the  land  not  specifically 
devised,  but,  as  such  estimate  may  be  mis- 
taken, and  the  whole  of  his  property,  per- 
sonal and  real,  may  prove  insufficient  to  pay 
in  full  the  specific  bequests,  he  therefore  di- 
rects that  in  such  case  all  bequests  and  de- 
vises to  Miss  Gillette  be  first  satisfied  in 
full;  a  sarcastic  pretense  that  this  reminds 
him  of  an  intended  bequest  he  had  over- 
looked, viz.  a  bequest  to  his  niece  Mrs.  New- 
ton, of  $100,  which  bequest  (in  the  event  of 
such  Insufficiency  of  assets)  he  directs  shall 


be  paid  In  full,  after  the  payment  of  t 
quest  to  Miss  Gillette,  and  in  explt 
of  this  bequest,  and  of  the  insulting  n 
in  which  it  Is  made,  he  fills  one  or  two 
in  justifying  himself  for  thus  cutti: 
his  sole  heir  at  law,  as  well  as  In 
directions  and  advice  to  bis  execut 
view  of  the  possibility  that  Mrs.  Ne 
friends  may  be  disponed  to  "make  d 
ty";  a  provision  that,  in  case  any  one 
legatees  should  not  survive  him,  thi 
bequeathed  should  be  divided  betwei 
surviving  legatees,  except  Mrs.  Newtoi 
intention  and  will  being  that  she  in  n 
whatever  be  paid  over  or  more  tha 
hundred  dollars."  Having  made  thei 
clflc  provisions  and  explanations,  the  t< 
in  clause  14,  undertakes  to  dispose 
remainder  of  his  property,  which  hi 
bad  clearly  in  mind,  1.  e.  the  amount 
three  legacies  given  for  life  only,  the 
or  land  that  possibly  might  revert  1 
before  his  death,  the  estate,  real  an 
sonal,  if  any,  that  might  not  be  nee 
pay  the  specific  legacies  and  expenses 
tlement  In  execution  of  that  purpo 
directs  that,  upon  the  termination  ■ 
first  life  estate  in  the  legacies  given  f 
his  executors  shall  pay  $1,000,  free  < 
Inheritance  tax,  to  Ellen  Hayes,  and 
give  one  half  of  the  sum  remaining 
Society  for  the  Prevention  of  Cruelty  1 
mals,  and  shall  give  the  other  naif  in 
portions  to  his  legatees  then  living  to 
$1,000  only  has  been  bequeathed;  an< 
upon  the  termination  of  each  of  the 
life  estates,  the  amount  of  each  legac; 
be  given,  one  half  to  the  Society  for  tl 
vention  of  Cruelty  to  Animals,  and  th< 
half  in  equal  portions  to  the  $1,000  le 
then  living.  He  also  directs  that  "an; 
which  may  still  belong  to  my  estate"  s 
used  to  pay  the  collateral  inheritance  ta: 
the  amounts  above  mentioned,  and  th« 
ceeds  to  dispose  of  "whateverelse  In  the 
of  a  'fund'  may  belong  to  my  estate: 
testator  then,  In  clause  IS,  bequeaths 
favorite  legatee,  Miss  Gillette,  his  fui 
and  all  his  personal  belongings,  even 
clothing. 

The  claim  is  made,  and  supported  bj 
ment  Ingenious  and  plausible,  that  th 
"fund."  as  used  by  the  testator,  is  ind< 
and  not  broad  enough  to  cover  the  whe 
idue  of  his  estate;  and  also  that  the  lai 
used  in  describing  the  disposition  > 
"fund,"  whatever  that  may  mean,  ii 
tently  confines  any  actual  disposition  o 
erty  to  the  sums  given  to  legatees  f< 
We  are  satisfied  from  the  w/UI  itself 
was  the  intention  of  the  testator  to  • 
his  only  heir  and  next  of  kin  with  a  l 
of  $100,  to  dispose  by  will  of  his  wh 
tate,  and  to  divide  any  residue  there 
be  in  the  manner  specified  in  clause  1' 
that,  whatever  difficulties  may  be  sugi 
It  certainly  cannot  be  maintained  that 
14  Is  clearly  Insusceptible  of  a  const) 
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1  carries  out  that  Intention.  The  rules 
instruction  In  such  case  are  well  set- 

The  clear  Intent  of  the  testator  as  ex- 
ed  In  the  will  should  prevail.  An  obvi- 
;eneral  intent  to  be  gathered  from  the 
5  will  Is  rarely  defeated  by  an  inaccura- 
'  inconsistency  in  the  expression  of  a 
•ular  intent     Every  intendment  is  to  be 

against  holding  a  man  to  be  Intestate 
sits  down  to  dispose  of  the  residue  of 
•operty.  Alsop  v.  Russell,  38  Conn.  101; 
rich  v.  Lambert,  10  Conn.  432;  Warner 
Hard,  54  Conn.  472,  0  AU.  136.  Apply- 
lese  rules  to  this  very  peculiar  will,  and 
ag  it  in  the  light  of  the  testator's  man- 
ias so  patent  on  its  face,  and  in  conneo- 
rith  his  general  purpose,  expressed  with 
irness  and  certainty  that  excludes  any 
>ility  of  misunderstanding,  we  cannot 
:  that  when  the  testator,  in  clause  14, 
,  "I  make  the  following  disposition  of 
tuns  bequeathed  to  legatees  for  life  and 
hatever  else  in  the  shape  of  a  'fund' 
belong  to  my  estate,"  he  Intended  to, 
id,  dispose  of  all  the  residuum, 
n  Hayes  is  plainly  Included  among  the 
e-named  legatees  to  whom  I  have  in 
will  bequeathed  the  sum  of  only  one 
ind  dollars."  The  force  of  the  language 
i     unqualifiedly    Includes    her    among 

legatees  cannot  be  weakened  by  the 

suggested  as  to  whether  she  is  also  in- 
1  for  a  different  purpose,  under  the  pro- 
s  of  clause  13,  among  "the  other  leg- 
In  this  instrument  named." 

letter  offered  in  evidence  Is  plainly  in- 
sible. 

think  the  executors  are  made  trustees 
s  bequests  for  life  to  Mr*.  Wilder  and 
Bowland,  and  that  they  may  properly 
afely  commit  the' trust  funds  to  the 
nd  management  of  a  security  company 
a  Is  described  in  clause  2. 

superior  court  is  advised  to  render 
lent  answering  the  questions  submit- 
s  follows: 

t  The  residuum  of  the  estate  is  given, 
ilf  to  the  Society  for  the  Prevention  of 
:y  to  Animals,  and  one  half  in  equal 
rtlons  to  the  persons  named  In  the  will 
atees  of  the  precise  sum  of  $1,000,  who 
living  at  the  death  of  Miss  Gillette, 
le  on  the  final  settlement  of  the  estate 
the  death  of  all  life  tenants. 
>nd.  The  sums  given  to  Miss  S.  Eliza- 
iHlette  for  life  became,  upon  her  death, 
le  by  the  executors,  as  follows:  $1,000, 
f  any  collateral  Inheritance  tax,  to  El- 
ayes,  and  one  half  of  the  remainder  to 
Klety  for  the  Prevention  of  Cruelty  to 
lis,  and  the  other  half  to  the  $1,000 
es  living  at  the  death  of  said  Gillette; 
payments  to  be  made  free  of  any  col- 
1  tax. 

d.  The  sum  given  to  Mrs.  Urania  W. 
r  for  life  is  payable  on  her  death  as 
a:  One  half  to  the  Society  for  the 
otlon  of  Cruelty  to  Animals,  and  the 
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other  half  to  the  $1,000  legatees  living  at  her 
death.  And  the  sum  given  to  Mrs.  Marie 
Howland  for  life  is  payable  on  her  death 
as  follows:  One  half  to  the  Society  for  the 
Prevention  of  Cruelty  to  Animals,  and  the 
other  half  to  the  $1,000  legatees  living  at  her 
death.  AU  these  payments  to  be  made  free 
of  any  collateral  inheritance  tax. 

Fourth.  Ellen  Hayes  is  Included  among  the 
$1,000  legatees,  and  is  entitled  to  the  por- 
tion of  such  legatee  upon  the  division  of  the 
life  legacies  and  of  the  residuum. 

Fifth.  The  executors  are  made  trustees  of 
the  $4,000  bequeathed  by  clause  3  to  Mrs. 
Urania  W.  Wilder  for  life,  and  of  the  $5,000 
bequeathed  by  clause  4  to  Mrs.  Marie  How- 
land  for  life.  They  are  authorized  to  com- 
mit these  funds  to  the  care  and  manage- 
ment of  a  security  company  such  as  is  de- 
scribed in  clause  2,  and,  exercising  due 
care  in  the  selection  of  such  security  com- 
pany, and  in  continuing  it  as  agent,  will  not 
be  held  responsible  for  the  defaults  of  such 
company  In  regard  to  said  funds. 

The  other  Judges  concurred. 


ANDERSON  v.  TOWN  OF  NEW  CANAAN. 

(Supreme  Court  of  Errors  of  Connecticut. 
March  5,  1885.) 

Costs— Appeal. 
In  an  action  under  Gen.  St  |  2698,  to 
recover  the  penalty  for  failure  to  maintain 
guideposts  on  a  highway  at  necessary  or  con- 
venient places  for  the  direction  of  travelers, 
that  the  justice's  court  rendered  judgment  for 
defendant  on  the  ground  that  the  roads  were 
not  highways,  while  on  appeal  the  common 
pleas  court  held  the  roods  highways,  but  ren- 
dered judgment  for  defendant  on  the  ground 
that  the  places  were  not  necessary  or  conven- 
ient, does  not  make  the  latter  judgment  "more 
favorable"  (Gen.  St  §  1121),  so  as  to  entitle 
plaintiff  to  costs. 

Appeal  from  court  of  common  pleas,  Fair- 
field  county;   Curtis,  Judge. 

Qui  tam  action  under  Gen  St.  {  2698,  by  Su- 
san Anderson  against  the  town  of  New  Ca- 
naan. From  a  judgment  for  defendant  on 
appeal  by  plaintiff  to  the  court  of  common 
pleas,  plaintiff  appeals.     No  error. 

Joseph  A  Gray,  for  appellant  John  H. 
Light,  for  appellee. 

TORRANCE,  J.  This  is  a  qui  tam  action, 
brought  under  section  2698  of  the  General 
Statutes,  to  recover  penalties  for  the  neglect 
and  refusal  of  the  defendant  town  to  erect 
and  maintain  guideposts  at  certain  points  in 
the  highways  in  said  town,  described  in  the 
complaint  The  complaint  contains  two 
counts,  and  the  case  was  first  tried  before  a 
justice  of  the  peace  in  the  defendant  town 
upon  a  general  denial.  The  court  found  the 
issues  for  the  defendant,  rendered  judgment 
for  it  and  the  plaintiff  brought  the  case  by 
appeal  to  the  court  of  common  pleas.  In 
that  court  the  case  was  tried  upon  the  plead- 
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Ings  as  tbey  stood  in  the  Justice's  court;  the 
issues  were  found  for  the  defendant,  and 
judgment  rendered  in  its  favor  for  full  costs. 
From  that  judgment  the  present  appeal  was 
taken,  and  the  errors  assigned  are  three  in 
number,  namely:  First,  in  holding,  upon  the 
facts  found,  that  "neither  of  the  places  de- 
scribed in  the  two  counts  of  the  complaint 
was  a  '  necessary  or  convenient  place  at 
which  to  locate  guldeboards  under  the  stat- 
ute"; second,  in  holding  "that  because  the 
defendant  had  permitted  the  highways  de- 
scribed in  the  complaint  to  get  out  of  repair, 
and  remain  so  out  of  repair,  they  were  not 
required  to  place  guldeboards  at  the  places 
described  in  the  complaint";  and,  third,  in 
rendering  Judgment  for  the  defendant  to  re- 
cover costs  upon  the  appeal,  when,  as  the 
plaintiff  claimed,  she  had  "recovered  a  more 
favorable  judgment,  and  a  different  judgment 
on  her  appeal." 

Section  2087  of  the  General  Statutes  pro- 
vides as  follows:  "The  selectmen  of  every 
town  shall  erect  and  maintain  a  guidepost,  at 
every  necessary  or  convenient  place,  for  the 
direction  of  travelers,"  etc;  and  section  2698 
provides  that  "every  town  which  neglects  or 
refuses  to  erect  and  maintain  guldeposts,  as 
required  by  law,  or  suitable  substitutes  there- 
for, shall  forfeit  annually  five  dollars  for  ev- 
ery such  post,"  etc.  Under  this  latter  sec- 
tion a  town  Is  liable  for  the  refusal  or  neglect 
of  its  selectmen  to  erect  and  maintain  guide- 
posts,  as  required  by  the  former  section. 
Bronson  v.  Town  of  Washington,  57  Conn. 
346,  18  Atl.  264. 

In  the  case  at  bar  the  court  below  made, 
strictly  speaking,  no  finding  of  facts,  but  it 
has  stated  in  writing,  on  the  margin  of  each 
paragraph  of  the  separate  written  requests 
for  a  finding  made  by  tne  plaintiff  and  the 
defendant,  the  claimed  facts  which  it  found 
to  be  proven  or  not  proven.  These  requests, 
with  the  marginal  statements  of  the  court, 
were  treated  by  the  parties  as  a  formal  find- 
ing by  the  court;  and,  although  this  is  ir- 
regular, we  will  treat  the  claimed  facts  as  If 
they  .were  embodied  In  a  formal  finding. 
The  court  below  found  that  four  of  the  roads 
described  in  the  complaint  were  public  high- 
ways of  the  defendant  town.  It  also  found 
that  "the  places  specified  tn  the  complaint 
are  not  necessary  or  convenient  places  to 
erect  and  maintain  guldeposts  for  the  direc- 
tion of  travelers."  In  cases  of  this  kind  the 
question  whether  the  place  at  which  it  is 
claimed  a  guidepost  should  be  erected  or 
maintained  is  a  "necessary  or  convenient" 
one,  within  the  meaning  of  the  statute,  will 
ordinarily  be  one  of  fact,  so  called,  to  be 
determined  by  the  trior  upon  consideration 
of  all  the  evidence  in  the  case  bearing  upon 
the  main  question;  and  In  such  cases,  upon 
an  appeal  to  this  court,  the  record  would,  or- 
dinarily, present  no  question  of  law  for  re- 
view. If  the  above  conclusion  reached  by 
the  court  below  is  to  be  regarded  as  a  con- 
clusion of  fact  in  this  sense,  then  it  cannot 


be  reviewed  by  this  court  upon  this 
But  the  court  below  has  found  in  de 
tain  subordinate  facts,  and  the 
claims  that  the  above  conclusion  is  on 
entirely  upon  them  as  a  conclusion 
which  can  be  reviewed  by  this  court 
the  record,  in  some  cases  of  this  kinc 
so  present  the  facts  that  a  conclusio 
thereon  similar  to  the  one  In  questioi 
be  regarded  by  this  court  as  one  of 
undoubtedly  true;  but  conceding  tt 
further,  for  the  sake  of  argument,  1 
conclusion  In  question  is  one  of  law, 
not  help  the  plaintiff;  for,  even  on  tt 
of  the  matter,  we  think  the  facts  foi 
titled  the  court,  as  matter  of  law,  in 
the  finding  in  question.  This  dispose 
first  assignment  of  error. 

As  to  the  second  assignment  of  et 
think  there  is  no  foundation  for  it 
record. 

With  reference  to  the  third  asstj 
the  claim  of  the  counsel  for  the  plali 
pears  to  be  this:  He  says  that  the  ii 
the  justice's  court  were:  First,  whel 
.  roads  described  in  the  complaint  wer 
i  highways;  second,  whether  the  pla 
scribed  in  the  complaint  were  neces 
convenient  places  at  which  guidepost 
be  erected;  that  in  the  justices'  co 
first  point  was  found  against  the  i 
and  judgment  was  rendered  against 
that  account,  while  in  the  court  of  < 
pleas  this  point  was  found  in  her  fai 
Judgment  was  rendered  against  her 
ure  to  prove  the  other  point  And  fi 
he  claims  that  the  latter  judgment  is  i 
favorable"  one,  within  the  meaning 
tion  1121  of  the  General  Statutes.  Th 
is  clearly  not  tenable.  It  was  incum 
the  plaintiff,  in  order  to  succeed  in  I 
to  prove  both  of  said  points  In  both 
Failure  to  prove  one  was  as  fatal  to 
as  failure  to  prove  both.  Unless  she 
both  points  in  the  upper  court,  its  jn 
must  necessarily  be  the  same  as  tha 
justice's  court,  namely,  a  judgment 
her  for  costs;  and  that  Judgment  i 
"more  favorable"  one,  within  the  met 
the  statute.  There  is  no  error.  Tt 
judges  concurred. 


COOK  v.  TOWN  OF  MORRII 
(Supreme  Court  of  Errors  of  Conne 
April  5,  1895.) 
Paufbh— Action  fob  Sdpport— Eyidenc 

MBNT— FttACD. 

1.  The  support  of  a  person  by  her  c 
tor  cannot  be  charged  to  a  town  as  for 
port  of  a  pauper,  he  still  having  In  hi 
property  belonging  to  her. 

2.  In  an  action  by  a  conservator  e 
son  against  a  town  for  her  support  as  i 
the  probate  record  settling  his  account 
conservator,  showing  that  he  had  expe 
her  estate,  may  be  attacked  for  fraud. 

3.  In  such  action  the  question  of 
the  conservator  still  had  property  of  the 
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notwithstanding  such  settlement  of  his 
nts,  for  the  reason  that  the  town,  not  De- 
part? to  the  proceedings  in  the  probate 
was  not  bound  by  its  judgment. 

>eal    from    superior    court,    Litchfield 
y;   Robinson,  Judge. 
Ion  by  Charles  Cook  against  the  town 
iorris.     Judgment    for    defendant,   and 
tiff  appeals.     Affirmed. 

lert  E.  Hall,  for  appellant.    James  Hunt- 
a,  for  appellee. 

DREWS,  0. J.  This  Is  an  action  brought 
over  for  support  furnished  by  the  plain- 
>  one  Sarah  A.  Bostwick,  a  settled,  ta- 
int of  the  defendant  town,  and  alleged 
t  complaint  to  be  a  pauper  in  need  of 
irt  The  plaintiff,  at  the  time  the  sup- 
nras  furnished,  was,  and  for  some  con- 
ible  time  before  had  been,  the  legally 
nted  conservator  of  the  person  and  es- 
f  the  said  Sarah,  appointed  by  the  court 
abate  In  the  district  of  Sharon.  The 
ior  court  found  that  at  the  time  when 
upport  was  furnished  for  which  this 
t  was  brought  the  said  Sarah  A.  Bost- 
was  not  a  pauper  in  need  of  support, 
mt  the  plaintiff  during  all  sold  time,  as 
onservator,  had  in  bis  hands  and  pos- 
n  property  belonging  to  her  of  the  value 
00  or  thereabouts.  She  could  not  be 
eable  to  the  town  so  long  as  that  prop- 
emalned  unexpended.  1  Swift,  Dig.  top 
419;  Peters  v.  Town  of  Litchfield,  34 
264;  Town  of  Wallingford  v.  Town  of 
ington,  10  Conn.  431 ;  Stewart  v.  Inhablt- 
f  Sherman,  4  Conn.  553,  5  Conn.  244;  In- 
ints  of  Newtown  v.  Inhabitants  of  Dan- 
3  Conn.  553.  This  finding  is  decisive  of 
se,  unless  the  trial  court  committed  some 
in  reaching  its  conclusion.  The  plain- 
sists  that  there  is  error.  Upon  the  trial 
lalntlff  offered  in  evidence  a  duly-certl- 
jpy  from  the  probate  records  of  Sharon, 
ettlement  by  him  with  said  court  of  his 
nt  as  the  conservator  of  the  said  Sarah, 
tilch  it  appeared  that  all  her  property 
state  bad  been  expended  In  her  neces- 
lupport,  previous  to  the  time  when  the 
rt  was  furnished  to  her  by  the  plaln- 
nd  for  which  he  sought  to  recover  in 
uit.  It  appeared  that  the  said  settle- 
had  been  accepted  and  approved  by  tbe 
xrart  of  probate,  and  that  no  appeal 
jeen  taken  therefrom.  The  plaintiff 
>d  that  this  record  was  conclusive  on 
lestion  of  his  having  in  his  hands  any 
rty  belonging;  to  the  said  Sarah.  The 
lant  claimed  that  the  said  account  was 
ilent,  and  that  the  settlement  and  the 
[  were  procured  by  the  fraud  of  tbe 
Iff.  The  superior  court  found  "that 
id  account  was  a  false  and  fraudulent 
lent,  and  that  the  presenting  of  said 
at  to  the  court  of  probate,  and  the  pro- 
;  its  acceptance  and  allowance  by  the 
ourt  of  probate,  were  for  an  improper 
■audolent  purpose,  and  all  a  part  of  a 


fraudulent  scheme  on  the  part  of  the  plain- 
tiff to  prevent  the  said  Sarah's  estate  from 
obtaining  the  Just  and  full  benefit  of  her  in- 
terest in  the  lands  belonging  to  her,  and  the 
proceeds  thereof  when  converted  Into  cash 
by  the  plaintiff";  and  thereupon  overruled 
the  claim  of  the  plaintiff,  and  rendered  Judg- 
ment for  the  defendant. 

The  plaintiff's  reason  of  appeal— the  only 
one  which  is  material— is  that  the  court  err- 
ed In  overruling  his  claim  that  the  probate 
record  was  conclusive.  A  Judgment  can  nev- 
er be  invoked  to  sustain  fraud.  Freem. 
Judgm.  S  250.  A  probate  record  may  always 
be  Impeached  for  fraud.  Oen.  St  f  430. 
See,  also,  Lynch  v.  Hall,  41  Conn.  238;  Felts 
r.  Walker,  49  Conn.  93.  And  on  another 
ground  we  think  the  whole  matter  of  the  pos- 
session and  ownership  of  property  by  Miss 
Bostwick  was  open  to  the  defendant,  not- 
withstanding said  accounting.  The  town  of 
Morris  was  not  a  party  to  the  proceedings  In 
the  court  of  probate.  At  that  time  the  town 
had  no  interest  in  the  matter  so  that  It  could 
have  been  made  a  party  to  the  proceedings 
in  the  court  of  probate,  or  could  have  appeal- 
ed from  the  decree,  even  If  It  had  wished  to 
do  so.  A  judgment  never  binds  those  who 
are  not  parties  or  privies.  Town  of  Bethle- 
hem v.  Town  of  Watertown,  47  Conn.  237; 
Burdlck  v.  City  of  Norwich,  49  Conn.  225; 
Greenl.  Ev.  §  524.  There  Is  no  error.  The 
other  judges  concurred. 


HEARNS  v.  WATERBURY  HOSPITAL. 

(Supreme  Court  of  Errors  of  Connecticut. 
April  5,  1895.) 
Charitable  Corporation  —Liability  job  Negli- 
gence of  Bbkvakts. 

1.  A  hospital  incorporated  under  special  act 
to  furnish  medical  treatment  and  care  for  the 
sick,  without  capital  stock,  and  from  which  its 
members  derive  no  profit,  is  a  charitable  corpo- 
ration. 

2.  A  hospital,  which  is  a  charitable  corpora- 
tion, is  not  liable  for  injuries  to  a  patient  due 
to  the  negligent  treatment  by  the  physicians 
and  nurses  employed  by  it,  where  it  has  exer- 
cised due  care  in  their  selection. 

Appeal  from  superior  court,  New  Haven 
county;   George  W.  Wheeler,  Judge. 

Action  by  Hugh  Hearns  against  tbe 
Waterbury  Hospital  for  negligent  treatment 
while  a  patient  From  a  Judgment  for  de- 
fendant, plaintiff  appeals.    Affirmed. 

John  O'Neill  and  William  Kennedy,  for  ap- 
pellant Stephen  W.  Kellogg  and  John  P. 
Kellogg,  for  appellee. 

HAMERSLET,  J.  The  Waterbury  Hos- 
pital was  Incorporated,  by  special  act  of  the 
legislature,  "for  the  purpose  of  establishing 
and  maintaining  a  hospital  In  the  town  of 
Waterbury."  Under  this  authority  It  was 
organized  "for  the  purpose  of  furnishing 
medical  and  surgical  care,  nurses,  medicines, 
and  food,  to  patients  suffering  from  disease 
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or  from  Injuries."  It  has  no  capital  stock, 
and  its  members  can  derive  no  profit  from 
the  corporation.  These  features  clearly  In- 
dicate a  "charitable  corporation,"  within  the 
meaning  of  our  law.  American  Asylum  at 
Hartford,  etc.,  v.  President,  etc..  Phoenix 
Bank,  4  Conn.  172;  Bishop's  Fund  v.  Eagle 
Bank,  7  Conn.  476;  Tjpwn  of  Hamden  v. 
Rice,  24  Conn.  350.  To  this  hospital  the 
plaintiff  applied  for  treatment  of  a  fractured 
kneecap,  and  brings  this  action  to  recover 
damages  for  Injuries  caused,  as  he  claims, 
by  the  unskillful  and  negligent  treatment 
which  he  received  at  the  hospital.  The  com- 
plaint, after  stating  the  incorporation  of  the 
hospital,  and  the  adoption  of  certain  by-laws, 
alleges  that  the  plaintiff  requested  of  the 
proper  officers  admission  to  the  hospital,  and 
promised  to  pay  the  defendant  such  reason- 
able compensation  as  it  should  demand; 
that  the  defendant,  in  consideration  thereof, 
agreed  to  treat  him  with  care  and  skill,  and 
furnish  him  with  surgical  care,  etc.,  for 
that  purpose;  that  the  defendant  was  guilty 
of  negligence  in  the  manner  specified,  and 
thereby  violated  its  said  agreement  and 
duty,  whereby  the  plaintiff  was  Injured;  etc. 
The  defendant's  answer  denies  the  negli- 
gence and  injury,  and  seta  up  a  special  de- 
fense to  the  action,  reciting  the  purposes  of 
Its  incorporation,  and  alleging  that  its  by- 
laws provided  that  "neither  the  medical  and 
surgical  staff,  nor  physician  or  surgeon  des- 
ignated by  them,  nor  any  officer  of  the  cor- 
poration, shall  receive  compensation  from 
the  hospital  in  any  form  for  the  duties  per- 
formed in  its  behalf."  To  this  special  de- 
fense the  plaintiff  demurred.  The  court 
below  overruled  the  demurrer,  and  gave  Judg- 
ment for  the  defendant,  and  the  plaintiff  ap- 
pealed from  that  Judgment. 

The  demurrer  to  the  defendant's  answer 
cannot  entitle  the  plaintiff  to  Judgment  If 
his  complaint  is  insufficient.  We  therefore 
pass  over  the  question  which  might  have 
been  raised  as  to  the  special  defense  alleged 
being  a  strictly  legal  way  of  presenting  the 
defendant's  claims,  and  consider  the  only 
question  argued  before  us,  namely,  does  the 
negligence  alleged  In  the  complaint  entitle 
the  plaintiff  to  recover  damages  from  the  de- 
fendant? The  negligence  which  caused  the 
injury  is  stated  to  have  been  that  of  the  at- 
tending surgeon  and  attending  nurses  while 
in  performance  of  their  duties;  and  in  order 
to  confine  the  Issue  as  closely  as  possible,  It 
was  stipulated  by  the  parties  that,  solely  for 
the  purpose  of  the  disposition  of  this  appeal, 
and  without  prejudice  to  any  future  pro- 
ceedings, the  court  should  assume,  upon  the 
record,  that  the  defendant  exercised  due  care 
in  the  selection  of  nurses,  physicians,  and 
Burgeons,  by  whose  alleged  negligence  or 
want  of  skill  and  attention  the  plaintiff  was 
injured.  Possibly  it  might  be  claimed  that 
the  complaint  raises  the  further  question  of 
the  defendant's  liability  for  Its  own  negli- 
gence in  falling  to  perform  its  alleged  duty 


of  appointing  a  house  physician,  oi 
terne,"  so  called;  but  such  claim  ha 
been  made,  and  we  do  not  think  It  can 
erly  be  made  upon  this  appeal.  Even 
question  were  not  excluded  by  the  at 
tlon  of  the  parties,  the  record  falls  to 
that  it  was  raised  on  the  trial  and  d< 
by  the  court  below.  It  is  not  specif) 
the  reasons  of  appeal,  and  in  the  argi 
before  us  was  not  discussed.  The  only 
tlon  with  which  we  have  to  deal  is  tt 
bility  of  the  defendant  for  the  negllgen 
duct  of  physicians  and  nurses  employ 
It,  and  in  the  selection  of  whom  It  has 
cised  due  care.  The  conclusion  we 
reached  makes  it  unnecessary  to  pass 
the  question  whether  the  hospital's  a 
lng  physicians  can  really  be  regard 
standing  to  the  corporation  In  the  re 
of  servant  to  master,  or  to  discuss  the  i 
and  extent  of  the  corporate  liabilities 
eleemosynary  corporation.  All  questic 
sentlal  to  the  disposition  of  the  casi 
sented  by  this  appeal  are  settled  by 
lng  upon  the  liability  of  the  defenda. 
the  negligence  of  Its  servants,  L  e.  w 
corporation  like  the  defendant  empl 
servant  who  does  not  represent  it  in  th 
that  every  corporation  must  be  reprei 
by  its  directors  or  managers,  but  Is  t 
employed  for  a  special  work  In  the 
manner  as  if  employed  by  an  lndividv 
the  same  work,  is  such  corporation  lial 
an  injury  caused  In  the  course  of  hi 
ployment  by  such  servant,  and  due  sol 
his  negligent  conduct? 

This  question  has  never  been  deck 
this  state.  It  has,  however,  arisen  in 
states  and  in  England,  and  has  been  so 
mingled  with  the  different  one  of  the 
rate  liability  of  eleemosynary  corpor 
for  their  own  corporate  negligence  th 
review  we  make  of  cases  lllustratin 
treatment  the  subject  has  received 
other  courts  will  necessarily  Include 
cases  bearing  more  directly  on  the 
question. 

The  question  arose  In  England  in  If 
the  court  of  common  pleas,  In  the  c 
Hall  v.  Smith,  2  Bing.  156.  Commlss 
for  the  town  of  Birmingham  ordered 
nel  through  a  public  street  The  su; 
and  contractor  appointed  by  them  to 
it  failed  to  put  up  guard  rails  or  to  p 
lights.  The  court  held  that  the  comm 
ers  were  not  liable,— not  because  such 
Deration  or  quasi  corporation  for 
purposes  was  not  liable  for  Its  negli 
not  because  the  surveyor  and  cont 
were  not  the  servants  of  the  corporatlc 
early  case  of  Bush  v.  Stelnman,  1  Bos 
404,  had  not  then  been  overruled);  b 
cause  the  rule  of  respondeat  superior  <J 
apply.  Best,  O.  J.,  said:  "The  mai 
respondeat  superior  Is  bottomed  on  th< 
clple  that  he  who  expects  to  derive  i 
tage  from  an  act  which  is  done  by  a 
for  him   must  answer  for  any  injury 
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ilrd  person  may  sustain  from  it."  And 
he  reason  of  the  rule  does  not  apply  to 
tees  for  public  purposes,  acting  accord- 
to  their  best  Judgment  .and  with  the  best 
Ice. 

1839,  Duncan  v.  Flndlater,  6  Clark  ft  F. 

was  decided  by  the  house  of  lords.    It 

a  Scotch  case.— an  action  against  the 
tees  of  a  turnpike  road  for  injuries 
ted  by  the  negligence  of  a  surveyor  an- 
ted by  them.  The  only  question  actual- 
ecided  in  this  case  was  that  the  trustees 
i  not  liable  for-  an  injury  caused  by  the 
ect  of  a  person  not  standing  in  the  rela- 

of  a  servant  to  the  trustees.  But  the 
mage  of  Lord  Cottenham  went  further, 
stated  the  principle  that  unpaid  trustees 
public  purposes  can  In  no  case  be  liable 
leir  corporate  or  quasi  corporate  capacity, 
i  statement  was  rejected  in  subsequent 
s,  and  in  Trustees,  etc.,  v.  Gibbs,  L.  R. 

L.  93,  was  distinctly  held  unfounded  in 

le  same  year  Pamaby  v.  Canal  Co.,  11 
[.  &  B.  223,  was  decided,  and  held  that 
u  a  statute  of  Incorporation  authorized  a 
pany  to  construct  a  canal,  and  did  not  in 
ial  terms  impose  any  duty  In  reference 
s  use,  the  general  law  imposed  upon  the 
pany  the  duty  to  use  reasonable  care  in 
tng  navigation  secure.    The  case  is  perti- 

only  because  it  defines  the  principle  of 
lied  corporate  duty  corresponding  to 
ited  corporate  powers,  which  principle 
equent  cases  hold  applicable  to  powers 
ited  to  trustees  for  public  purposes  and 
orations  for  charitable  purposes,  as  well 
o  corporations  organized  for  profit, 
ustees,  etc.,  v.  Ross,  12  Clark  &  F.  507, 
led  in  1846,  has  been  frequently  cited  In 
•rican  cases.  The  action  was  an  attempt 
pply  trust  funds,  given  by  a  private  do- 
for  founding  a  hospital  for  the  mainte- 
;e  of  fatherless  boys,  to  be  governed  In 
inance  of  statutes  established  by  him, 
trds  the  payment  of  damages  caused  by 
fusal  of  the  trustees  of  the  fund  to  obey 
statutes  of  the  founder  in  respect  to  an 
leant  for  admission  to  the  hospital.  The 
ch  court  of  session  ordered  damages 
>e  assessed  against  the  fund,  and  upon 
»1  to  the  house  of  lords  two  questions 
e  presented:  Did  the  statutes  of  the 
ider  give  to  every  eligible  person  a  right 
Amission  on  application,  without  any  dis- 
ioq  in  the  trustees  as  to  selection?  And, 
ind,  can  the  damages  caused  by  the 
ngful  refusal  of  trustees  to  admit  an  ap- 
ant  entitled  of  right  to  admission  be  re- 
sred  from  the  trust  fund?  The  house  re- 
al to  consider  the  first  question,  and  re- 
ed the  order  of  the  court  of  session  on 
ground  that  the  wrong,  If  any,  done  to 

applicant,  was  done  by  the  individual 
tees  who  voted  against  his  admission, 

that  they  were  liable  In  an  action,  and 
trust  fund  was  not  In  Duncan  v.  Flnd- 
r,  supra,  the  claim  had  been  made  that 


the  Scotch  practice  of  using  trust  funds  to 
pay  damages  for  injuries  caused  by  theii 
managers  was  authorized  by  Scotch  law,  and 
the  house  of  lords  had  decided  that  It  was 
not  authorized  by  Scotch  law;  and  now, 
within  a  few  years  of  that  decision,  when  a 
Scotch  court  again  holds  that  the  condemned 
practice  Is  authorized  by  Scotch  law,  the 
house  makes  short  work  of  the  case,  refuses 
to  consider  a  doubtful  and  important  ques- 
tion involved,  or  to  discuss  an  authority,  ex- 
cept Duncan  v.  Flndlater,  which  had  not 
been  duly  respected.     The  pith  of  the  case  [ 

appears  in  the  remarks  of  each  of  the  law 
lords  in  reference  to  Duncan  v.  Flndlater. 
Lord  Brougham  says:  "It  would  have  been 
better  had  the  court  paid  more  attention  to 
the  high  authority  of  that  case  as  decided  in 
this  house  than  here  appears  to  have  been 
paid  to  it"  The  main  significance  of  Trus- 
tees, etc.,  v.  Ross,  is  in  the  assertion  of  the 
supremacy  of  the  house  of  lords  In  deter- 
mining questions  of  Scotch  law.  The  uni- 
form severity  with  which  the  case  has  been 
ignored  by  the  eourts  at  Westminster,  In  the 
cases  which  have  since  dealt  elaborately 
with  the  question  of  the  liabilities  of  corpora- 
tions for  public  and  charitable  purposes,  in- 
dicates that  it  is  not  regarded  as  an  author- 
ity on  the  subject  in  that  jurisdiction,  and 
certainly  there  is  nothing  in  the  case  that 
can  aid  the  courts  of  other  jurisdictions. 

HoUiday  v.  St.  Leonard's,  11  C.  B.  (N.  S.) 
192,  decided  in  1861,  held  that  the  defend- 
ants, the  vestry  of  a  parish,  were  not  liable 
for  the  negligence  of  servants  In  the  perform- 
ance of  a  public  duty  with  which  they  were 
intrusted  by  statute.  The  case  Is  decided  on 
the  ground  that  trustees  for  public  purposes 
are  exempt  from  the  application  of  the  rule 
of  respondeat  superior  which  would  apply  to 
private  persons  under  like  circumstances.  It 
was  afterwards  claimed  that  the  opinion  of 
Erie,  O.  J.,  seemed  to  favor  the  erroneous 
dictum  of  Lord  Cottenham  in  Duncan  v. 
Flndlater,  that  the  exemption  rested  on  the 
Immunity  of  such  corporations  from  all  cor- 
porate liability,  and  not  the  exemption  from 
the  application  of  the  rule  of  respondeat  su- 
perior as  stated  by  Best  O.  X,  in  Hall  v. 
Smith;  but  when  this  claim  was  pressed  In 
argument  of  Coe  v.  Wise,  5  Best  A  S.  440, 
Erie,  O.  J.,  said,  "I  certainly  never  intended 
so  wide  a  proposition." 

In  1863,  the  court  of  queen's  bench,  in  the 
case  of  Hartnall  v.  Commissioners,  33  Law 
J.  Q.  B.  39,  held  that  trustees  for  public  pur- 
poses charged  with  not  having  performed  a 
duty  cast  on  them  by  statute  were  liable  for 
special  damage,  and  the  court  distinguished 
the  case  from  Metcalf  v.  Hetherington,  11 
Exch.  257,  where  such  trustees  were  held  not 
liable,  because  in  that  case  the  duty  alleged 
to  have  been  neglected  did  not  clearly  ap- 
pear to  have  been  Imposed. 

In  1864,  Coe  v.  Wise,  5  Best  &  S.  440,  was 
tried  in  the  court  of  queen's  bench.  Com- 
missioners were  directed  by  statute  to  make 
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a  cut,  and  maintain  at  its  opening  a  sluice 
to  exclude  tidal  waters.  The  sluice  was 
properly  made;  but  owing  to  want  of  care  in 
the  persons  employed  to  maintain  It,  it 
burst,  and  flooded  adjoining  lands.  There 
was  no  proof  of  negligence  in  employing  un- 
skillful agents.  A  majority  of  the  court 
(Mellor,  X,  and  Cockburn,  C.  J.)  held  the  de- 
fendant not  liable.  Blackburn,  J.,  dissented. 
Mellor,  J.,  places  the  exemption  from  lia- 
bility on  the  ground  that  the  statute  in  this 
case  did  not  Impose  an  absolute  duty  to 
maintain  the  sluice,  but  that  the  real  duty 
imposed  on  the  trustees  was  bona  fide  to 
employ  such  agents  as  they  believed  to  be 
skillful.  He  assumes  the  corporate  liability 
for  violation  of  corporate  duty  in  all  cases, 
irrespective  of  the  objects  of  the  corporation, 
and  classifies  the  cases  maintaining  the  lia- 
bility of  trustees  for  public  purposes  as  fol- 
lows: (1)  Individual  liabilities,  where  trus- 
tees exceed  or  abuse  powers;  1.  e.  where  the 
wrongful  act  is  Individual  and  not  corporate, 
the  Individual  and  not  the  corporation  is 
liable.  (2)  Where  a  duty  imposed  on  trus- 
tees has  been  violated  by  reason  of  orders 
given  by -them  for  doing  the  acts  from  which 
damage  resulted;  L  e.  liability  follows  when 
the  negligence  is  strictly  corporate  negligence 
and  not  the  collateral  negligence  of  serv- 
ants. (3)  Where  trustees  are  authorized  to 
maintain  works  of  a  trading  character,  1.  e., 
.works  to  be  supported  by  selling  the  right 
to  use  them  (in  their  nature  a  substitution 
on  a  large  scale  for  Individual  enterprise),  in 
such  cases,  although  the  quasi  corporation  is 
organized  for  public  purposes,  yet  Its  corpo- 
rate liability  Is  not  confined  to  negligence  re- 
sulting from  its  direct  corporate  act,  bat  in- 
cludes negligence  resulting  from  conduct  of 
its  servants,  apparently  on  the  ground  that 
the  duties  imposed  by  statute  on  such  quasi 
corporation  towards  the  persons  to  whom  it 
sells  the  use  of  the  works  it  Is  authorized  to 
maintain  cannot  be  distinguished  from  those 
of  a  railroad  or  canal  company  In  dealing 
with  those  who  purchase  the  use  of  their 
works,  und  are  not  affected  by  the  charitable 
object  of  the  corporation.  There  is  no  such 
element  of  trading  use  in  the  works  main- 
tained by  the  defendant.  Cockburn,  C  J., 
places  the  exemption  from  liability  on  the 
ground  that  the  negligence  complained  of  is 
thai  of  servants  only,  and  also  that,  upon 
proper  construction  of  the  statute  under 
which  the  trustees  act,  there  is  no  fund  at 
their  disposal  for  the  payment  of  damages 
resulting  from  negligence,  and  that  it  Is  ab- 
surd to  hold  that  an  action  will  lie  where 
judgment  cannot  possibly  be  satisfied. 
Blackburn,  J.,  dissents,  und  holds  that  the 
defendant  is  liable  on  the  ground  that  the 
Jury  has  found  that  the  injury  was  in  fact 
caused  by  want  of  due  care  on  the  part  of 
the  defendant  in  maintaining  the  sluice. 
The  question  whether  such  a  corporation  is 
liable,  not  only  for  its  direct  corporate  neg- 
ligence,  but  also   for  the  negligence  of  its 


servants,  does  not  arise.  The  verdict 
jury  that  the  negligence  was  the  co: 
negligence  of  defendant  Is  conclush 
referring  to  the  cases  which  bold  ths 
tees  for  public  purposes  are  exempt  fr 
billty  where  there  has  been  no  direct 
rate  negligence,  but  the  only  neglige 
due  to  the  wrongful  conduct  of  pen 
whom  they  stand  in  the  relation  of 
and  servant,  he  says:  "These  decisii 
at  least  the  greater  part  of  them,  ml 
supported  on  the  ground  that  the  rela 
master  and  servant  did  not  exist; 
but  this  explanation  does  not  apply  to 
day  v.  St.  Leonard's,  the  ratio  decidi 
which  seems  to  me  to  express  that  t 
an  exception  from  the  general  nil 
masters  are  responsible  for  the  ne 
acts  of  their  servants,  when  the  mast 
within  the  class  somewhat  indefinitely 
'trustees  for  public  purposes";  but  tl 
trine  In  question  has,  as  It  seems  to 
bearing  on  the  present  case,  since  the 
age  commissioners  are  not  sought 
charged  for  the  collateral  negligence  c 
servants,  but  for  the  nonfulfillment 
duty  which  was,  it  is  alleged,  imposed 
of  parliament  on  the  drainage  comn 
ers  themselves."  He  also  holds  th 
question  raised  by  Cockburn,  C.  J.,  as 
power  of  the  trustees  to  apply  the  fc 
their  control  to  the  payment  of  da 
does  not  arise  in  the  case,  and  is  nc 
dent  ground  to  deny  the  right  of  the 
tiff  to  a  judgment  An  appeal  was 
from  the  judgment  of  the  majority 
court  to  the  exchequer  chamber.  I: 
court  the  appeal  was  held  to  await  tl 
slon  in  Trustees,  etc.,  v.  Glbbs,  then 
ing  before  the  house  of  lords,  and  af 
decision  In  that  case  was  announct 
judgment  of  the  court  of  queen's  bem 
reversed  on  the  grounds  stated  in  t 
senting  opinion  of  Blackburn,  J.,  as 
ered  In  the  court  below.  Coe  v.  V 
Best  &  S.  440. 

In  1866,  Trustees,  etc.,  v.  Gibbs,  I 
H.  L.  93,  was  decided.  The  Mersey 
Trustees  were  a  corporate  body,  cret 
act  of  parliament,  charged  with  the 
the  Liverpool  docks,  and  with  the  co 
of  the  rates  levied  for  their  use.  The 
so  collected,  after  defraying  the  expe 
maintenance,  were  to  be  applied  to  tl 
ment  of  debts  incurred  in  constructio 
a  view  to  the  reduction  of  the  rates 
purpose  was  public,  and  the  motive  we 
ltuble.  Two  actions  were  brought 
the  trustees  by  owners  of  vessels 
In  entering  the  docks.  The  wrong  c 
in  each  action  was  that  the  trustees,  k 
the  entrance  of  the  dock  to  be  unfit  i 
neglected  to  repair  It,  and  knowingly 
ed  it  to  continue  In  a  condition  unlit 
while  it  was  used  by  vessels  with  th 
mission.  Judgments  were  given  agai 
trustees.  Upon  appeal  to  the  bouse  o 
the  two  cases  were  heard  as  one,  a 
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ments  below  were  sustained.  In  the 
9  of  lords  the  unanimous  opinion  of  the 
non-law  Judges  was  submitted  by  Black- 
,  J.,  and  was  adopted  by  the  house  as 
round  of  Its  decision.  This  Is  the  lead- 
ind  best-considered  English  case  on  the 
set;  but  to  understand  the  bearing  of 
>plnion  It  must  be  read  In  connection 

the  opinions  of  Mellor  and  Blackburn, 
in  Coe  v.  Wise.  .The  judges  of  the 
u's  bench,  who  had  differed  in  the  latter 

agreed  In  the  opinion  in  Trustees,  etc., 
bbs,  and  that  opinion,  as  given  by  Black- 
,  J.,  is  plainly  drawn  on  the  lines  of 
>plnlon  of  Mellor,  J.,  as  well  as  of  his 
dissenting  opinion  In  Coe  v.  Wise.  And 
xUately  after  the  decision  of  Trustees, 
t.  Gibbs,  the  same  judges  who  had  par- 
ked in  that  decision  (except  the  judges 
aeen's  bench),  sitting  as  judges  of  the 
equer  chamber,  reversed  the  judgment 
ie  queen's  bench  in  Uoe  v.  Wise,  on  the 
ads  of  the  dissenting  opinion  of  Black- 
,  J.,   and  in  the  course  of  argument 

C.  J.,  affirmed  the  authority  of  the  de- 
i  in  Holliday  v.  St  Leonard's,  which  had 

discussed  and  not  dissented  from  in 
tees,  etc.,  v.  Gibbs.  Only  by  considering 
wo  cases  of  Coe  v.  Wise  and  Trustees, 
v.  Gibbs  together,  can  we  ascertain  the 
bearing  of  the  opinion  In  the  latter  case, 
precise  questions  presented  and  answer- 
re:  Was  the  duty  imposed  on  the  trus- 
an  absolute  duty  to  maintain  the  docks 

state  fit  for  use?  Can  the  trustees  be 
y  of  negligence  without  actual  knowl- 

that  the  docks  are  unfit  for  use?  Both 
inswered  in  the  affirmative.  In  answer- 
he  first  question  the  court  holds  that  the 
of  corporate  duty  and  liability  laid  down 
arnaby  v.  Canal  Co.  depends  on  the  na- 
of  the  corporate  powers  and  duties,  and 
>n  the  fiduciary  or  beneficial  purpose  of 
lorporation;  and  these  powers  and  duties 
:  be  determined  upon  a  true  Interpreta- 
of  the  statute  creating  It.  When  the  leg- 
ure  imposes  on  trustees  for  public  pur- 
s  the  duty  of  maintaining  works  by  trad- 
in  their  use  so  that  they  are  in  their 

nature  a  substitution  for  private  enter- 
it  it  will  be  presumed,  in  the  absence  of 
•thing  to  show  the  contrary,  that  the 
lature  intends  "that  the  body  created 
tatute  shall  have  the  same  duties,  and 
unds  shall  be  rendered  subject  to  the 
i  liabilities,  as  the  general  law  would 
we  on  a  private  person  doing  the  same 
;."  And  so,  In  this  case,  the  legislature 
ided  to  impose  upon  the  trustees  the 
lute  duty  of  maintenance  to  the  same  ex- 

as  the  general  law  imposes  such  duty 
n  Individual  carrying  on  a  similar  enter- 
i.  In  answering  the  second  question  the 
t  holds  that,  although  the  duty  of  keep- 
the  dock  in  a  fit  state  for  use  could  be 
armed  by  a  corporate  body  only  through 
ants,  yet  If  the  corporation  had  means 
nowing,  by  its  servants,  that  the  dock 


was  in  an  unfit  state,  and  were  negligently 
ignorant  of  its  state,  such  negligent  ignorance 
is  the  neglect  of  the  corporation.  In  one  of 
these  actions  the  fact  of  such  corporate  neg- 
ligence is  admitted  by  the  demurrer.  In  the 
other,  it  Is  found  by  the  jury.  The  question 
whether  the  negligence  of  the  persons  actual- 
ly in  charge  of  the  docks  was  only  the  col- 
lateral negligence  of  the  servants  of  the  cor- 
poration, and  whether  a  charitable  corpora- 
tion Is  liable  for  the  collateral  negligence  of 
its  servants,  is  not  involved  in  the  decision. 
The  trustees,  however,  while  not  admitting 
the  rule  of  construction  adopted  by  the  court 
as  determining  their  duty  and  liability, 
mainly  relied  on  the  broader  claim  that  such 
bodies  as  theirs  are,  by  the  general  law  of 
the  country,  trustees  for  public  purposes, 
and,  being  such,  they  are  not,  in  their  cor- 
porate capacity,  liable  for  damages  caused 
by  the  neglect  of  their  servants  to  perform 
the  duties  imposed  on  the  corporation;  or, 
at  all  events,  that  the  duty  of  such  corpora- 
tions Is  limited  to  due  care  in  the  choice  of 
officers,  and,  such  care  being  exercised,  re- 
dress must  be  sought  against  the  officers 
alone.  The  court  treats  this  claim  elaborate- 
ly and  holds  that  it  has  no  foundation  in  law; 
that  the  cases  supporting  the  principle  that 
one  who  Is  a  public  officer,  in  the  sense  that 
he  is  a  servant  of  the  government,  and  as 
such  manages  some  branch  of  government 
business,  Is  not  responsible  for  the  negli- 
gence of  those  In  the  same  employment,  have 
no  application,  because  they  are  decided  on 
the  ground  that  the  government  is  the  prin- 
cipal and  the  public  officer  its  servant,  and 
therefore  not  liable  on  general  principles  of 
the  law  of  agency.  This  principle  is  laid 
down  by  Story  In  his  work  on  Agency  (sec- 
tion 313).  Here  the  defendants  are  not  serv- 
ants of  the  public  in  that  sense.  The  class 
of  cases  cited,  which  depends  on  the  princi- 
ple that  when  the  legislature  directs  a  thing 
to  be  done,  and  damage  results  merely  from 
doing  that  thing,  the  person  acting  under 
such  authority  is  not  liable,  but  compensation 
can  be  recovered  only  under  special  provi- 
sions of  the  statute  legalizing  the  wrong,  has 
no  application.  The  cases  apparently  bear- 
ing In  favor  of  the  defendant's  claim  were 
decided  either  on  the  ground  that  the  injury 
was  caused  by  a  person  not  standing  in  re- 
lation of  servant  to  the  defendant,  or  upon 
the  ground  that,  In  the  case  of  corporations 
organized  to  carry  on  an  enterprise  in  the  na- 
ture of  a  public  charity,  there  is  an  excep- 
tion to  the  rule  making  a  master  liable 
for  the  collateral  negligence  of  his  servant. 
In  such  a  case  as  the  present  the  liability 
does  not  depend  on  the  relation  of  master 
and  servant,  but  on  the  existence  of  a  cor- 
porate duty,  and  the  liability  for  a  direct 
corporate  negligence  In  the  failure  to  per- 
form that  duty.  Duncan  v.  Findlater  was 
properly  decided  on  the  ground  that  the  re- 
lation of  master  and  servant  did  not  in  fact 
exist,  and  this  was  all  that  was  actually  de- 
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elded.  The  dictum' of  Lord  Cottenham,  tbat 
in  no  case  can  such  a  body  be  liable  for  neg- 
ligence In  its  corporate  capacity,  has  been  re- 
jected in  subsequent  cases,  and  is  unfound- 
ed in  law.  While  much  that  was  said  in  the 
judgment  in  Holliday  v.  dt  Leonard's  is  bas- 
ed on  the  opinion  of  Lord  Cottenham  in 
Duncan  v.  Findlater,  and  open  to  the  same 
objections,  it  does  not  support  that  dictum; 
but  the  point  actually  decided  was  that  there 
Is  an  exception  from  the  general  law  making 
a  master  liable  for  the  negligence  of  his 
servant  where  the  servant  is  employed  by  a 
public  body.  This  point,  which  the  case  de- 
cides, does  not  now  arise.  And  the  court 
significantly  says:  "It  Is  necessary,  In  con- 
sidering these  authorities,  to  bear  in  mind 
the  distinction  between  the  responsibility  of 
a  person  who  causes  something  to  be  done 
which  is  wrongful,  or  falls  to  perform  some- 
thing which  there  was  a  legal  obligation  on 
him  to  perform,  and  the  liability  for  the  neg- 
ligence of  those  who  are  employed  in  the 
work."  In  the  case  of  the  latter  liability,  i. 
e.  the  liability  of  a  master  for  the  collateral 
negligence  of  his  servant,  it  has  been  decid- 
ed that  there  is  an  exception  from  the  gen- 
eral law  when  the  servant  is  employed  by  a 
public  body,  and  that  point  does  not  arise 
in  this  case.  In  respect  to  the  former  lia- 
bility, 1.  e.  the  liability  of  a  corporation  for 
corporate  neglect  in  the  performance  of  a 
corporate  duty,  there  Is  no  case  which  de- 
cides there  is  an  exception  from  all  liability 
in  favor  of  public  or  charitable  associations; 
and  the  dictum  of  Lord  Cottenham  in  Dun- 
can v.  Findlater  is  not  law. 

Levingston  v.  Guardians,  etc.,  2  Ir.  Com. 
Law,  202,  decided  in  Ireland  In  1868,  is  of  in- 
terest as  showing  one  bearing  given  to  the 
decision  In  the  above  cases  at  the  time.  The 
action  was  against  the  poor-law  guardians  in 
their  corporate  capacity.  It  was  held  that 
where  a  corporation  or  public  trustees,  acting 
gratuitously  for  public  purposes,  cause  dam- 
age by  a  tortious  act,  without  having  funds 
with  which  to  compensate  the  party  Injured, 
they  are  responsible  in  their  corporate  ca- 
pacity. Whiteside,  C.  J.,  says  (page  219): 
"Upon  the  ultimate  decisions  in  these  two 
cases  (Trustees,  etc.,  v.  Glbbs,  and  Coe  ▼. 
Wise),  it  must,  I  think,  be  now  taken  as  es- 
tablished: First,  that  unless  the  provisions 
of  the  legislature,  by  express  enactment  or 
necessary  implication,  otherwise  determine, 
an  action  for  such  a  wrong  as  that  which  Is 
the  subject  of  the  present  suit  lies  against  a 
corporation  or  public  trustee  acting  gratui- 
tously for  public  purposes;  secondly,  that 
they  are  not  exempted  by  the  legislature  from 
this  liability,  because  the  legislative  provi- 
sions which  regulate  them  do  not  provide 
funds  out  of  which  damages  recovered  in  an 
action  against  them  can  be  nald,  or  because 
these  provisions  specially  apply  their  funds  to 
purposes  not  including  the  payment  of  such 
damages;  and,  thirdly  (what,  Indeed,  may  be 
considered  as,  In  principle,  comprised  In  the 


second  proposition),  that  this  Uabilit 
sists,  although  no  property,  whether 
ed  by  act  of  parliament  or  otherw 
shown  to  exist,  liable  to  execution 
judgment" 

In  1871,  the  court  of  queen's  bench, 
case  of  Foreman  v.  Mayor,  etc,  L.  R. 
214,  undertook  to  overrule  the  decisior 
court  of  common  pleas  In  Holliday 
Leonard's.  The  opinion  is  given  by 
burn,  J.,  and  he  says  that  Holliday 
Leonard's,  as  an  authority  for  the  p 
that  there  is  an  exception  to  the  rule 
spondeat  superior  when  the  servant 
ployed  by  a  corporation  for  public  or  < 
ble  purposes,  was  overruled  by  the  i 
of  the  house  of  lords  In  Trustees, 
Oibbs;  forgetting  that  In  the  opinion 
case  delivered  by  himself,  and  in  wh 
chief  justice  of  the  court  of  comma 
who  delivered  the  opinion  in  Hollida; 
Leonard's  concurred,  he  said  that  th 
decided  in  the  latter  case  "does  not  i 
the  present  case,  so  that  it  is  nnne 
directly  to  decide  anything  upon  it" 
man  v.  Mayor,  etc.,  is  not  a  well-cox 
case  on  this  point  Indeed,  the  point 
at  all  discussed  on  principle,  and  the  < 
rests  wholly  on  an  assumption  of  the 
of  the  house  of  lords  which  the  record 
to  be  untrue.  The  authority  of  Holl 
St.  Leonard's  on  this  point  was  distinc 
carefully  left  unquestioned,  both  in  T 
etc.,  v.  Glbbs  and  In  Coe  v.  Wise.  Tl 
that  can  be  said  is  that  in  Foreman  v. 
etc.,  the  court  of  queen's  bench  diffei 
the  court  of  common  pleas.  '  The  influ 
the  decision,  however,  is  to  be  plainly 
in  subsequent  cases. 

In  Reg.  v.  Williams,  9  App.  Gas.  41i 
ed  in  1884,  the  rule  in  Trustees,  eta,  v 
was  applied  where  similar  powers  anc 
had  been  given  by  act  of  parliament 
executive  government  of  New  Zealanc 
action  was  brought  under  authority 
crown  suits  acts  of  1881. 

In  Gilbert  v.  Trinity  House,  17  Q. 
795,  decided  in  1886,  the  defendant  wa 
vate  guild  or  corporation,  establishe 
500  years  ago,  for  charitable  and  pub 
poses,  such  as  the  relief  of  the  poor, 
nance  of  religious  services,  promotion 
interests  of  mariners,  etc.  In  ver; 
days,  when  beacons  along  the  coas 
mainly  private  property,  It  undertoo 
maintenance,  at  first  perhaps,  as  a  < 
and  gradually  acquired  rights  and  po 
collect  tolls.  Such  funds,  however,  v 
voted  wholly  to  the  original  charity 
lief  of  poor  mariners.  Under  recent  i 
the  powers  and  duties  of  the  corporz 
reference  to  lighthouses  and  beacon 
largely  increased.  The  corporation  w 
for  damages  caused  by  negligence  in 
moval  of  a  beacon,  leaving  a  portion  c 
der  water.  The  broad  claim  made  In 
of  trustees  for  public  purposes,  in 
cases,  was  again  made  in  behalf  of  t 
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corporation.     The  question  was:    "Are 
■fendants  lirfble  to  be  sued  at  all  in  re- 
of  injuries  caused  by  reason  of  the  neg- 
condltlon  in  which  beacons,  or  the  re- 
i  of  beacons,  vested  in  them,  are  kept?" 
ourt  held  that  the  recent  legislation,  en- 
g  the  powers  of  the  defendant,  did  not 
it  an  agent  or  servant  of  the  govern- 
or alter  the  character  of  the  corpora- 
It  remained  a  private  corporation  as 
!.    The  principle  of  Trustees,  etc.,  v. 
was  applied  to  this  corporation,  and 
more  broadly  and  with  less  discrimina- 
ban  It  was  stated  in  that  case  20  years 
~,    Day,  J.,  says:  "The  law  is  plain  that 
ever  undertakes  the  performance  of,  or 
od  to  perform,  duties,  whether  they  are 
imposed  by  reason  of  the  possession  of 
•ty,  or  by  the  assumption  of  an  office, 
wever  they  may  arise,  is  liable  for  in- 
caused  by  his  negligent  discharge  of 
duties.     It    matters  not    whether    he 
i  money  as  a  profit  by  means  of  dls- 
ng  the  duties,  or  whether  it  be  a  cor- 
>n  or  an  individual  who  has  undertaken 
icharge  them.     It    is    also    Immaterial 
er  a  person  is  guilty  of  negligence  by 
if  or  by  his  servants.    If  he  elects  to 
m  the  duties  by  his  servants,  if  in  the 

>  of  things  he  is  obliged  to  perform  the 
by  employing  servants,  he  is  respon- 

or  their  acts  in  the  same  way  that  he 
mnsible  for  his  own." 

English  rule  was  recently  (1890)  ap- 
n  New  Brunswick  to  trustees  lncorpo- 
f  or  the  maintenance  of  a  public  hospi- 
K>naldson  v.  Commissioners,  30  N.  B. 
.  The  action  was  for  Injury  caused  to 
on  admitted  to  the  hospital,  by  negli- 
ailnre  to  supply  the  necessary  medical 
lrgical  attention.    The  questions  were 

by  a  demurrer  to  the  declaration, 
rart  held  that  the  duty  the  defendant 
the  plaintiff,  as  alleged,  was  admitted 

>  demurrer,  and  a  breach  of  that  duty 
s  negligent  failure  to  supply  any  med- 
'  surgical  attendance  which  he  had  the 
tc  have  supplied,  was  also  admitted, 
ierefore  the  claim  that  the  duty  im- 
on  the  defendant  was  in  fact  fulfilled 
>rclsing  due  care  in  selection  of  physl- 

and  in  having  necessary  appliances, 
ras  not  in  the  case,  for  such  facts,  if 
ire  an  answer,  should  be  set  forth  by 
f  plea;  that,  admitting  the  defendant 
i  public  charitable  institution,  that  fact 
tot  exempt  It  from  this  action  for  neg- 
i.  A  public  charitable  institution  Is 
to  be  sued  for  negligence, 
first  case  in  the  United  States  to  which 
tention  has  been  called  was  decided  In 
la  In  1867.  City  of  Richmond  v.  Long's 
a,  17  Grat.  375.  It  was  an  action  for 
llue  of  a  slave  lost  by  negligence  on 
irt  of  servants  of  a  hospital.  Liabil- 
M  denied  on  the  ground  that  the  man- 
of  the  hospital  exercised  governmental 
s,   that  under  the  Virginia  laws   the 


managers  of  the  hospital  were  exercising  gov- 
ernmental powers,  and  the  government  was 
the  principal  or  master,  and  therefore  the- 
rule  of  respondeat  superior  did  not  apply. 

Maxmllian  v.  Mayor,  etc.  (1875)  62  N.  T. 
160,  was  an  action  against  the  city.  The* 
only  question  decided  was  that  under  the 
New  York  statute  the  commissioners  of  pub- 
lic charities  were  not  the  agents  or  servant*- 
of  the  city,  and  therefore  the  city  was  not 
responsible  for  the  negligence  of  a  servant 
employed  by  the  commissioners. 

McDonald  v.  Hospital,  120  Mass.  432,  was 
decided  in  1876.  It  was  an  action  against 
the  hospital  for  negligent  surgical  treatment. 
The  court  distinctly  held  that  a  hospital,  be- 
ing a  public  charitable  Institution,  is  not  lia- 
ble for  the  negligence  of  a  servant  when  It, 
has  exercised  proper  care  In  hla  selection... 
But  the  ratio  decidendi  is  not  entirely  clear.-. 
Apparently  the  decision  is  based  on  the  au- 
thority of  HolIIday  v.  St.  Leonard's,  and,  If,' 
so,  It  is  an  authority  for  the  principle  that 
there  Is  an  exception  to  the  rule  of  respond- 
eat superior  when  the  negligent  servant  1st. 
employed  by  a  public  charitable  corporation. 
Subsequently  a  similar  question  arose  to. 
Benton  v.  Trustees,  etc.,  140  Mass.  13,  1  N. 
B.  836.  The  accident  was  caused  by  the 
negligence  of  the  superintendent  of  a  build- 
ing owned  by  the  city  of  Boston  and  used  as 
a  hospital  under  the  management  of  cor- 
porate trustees  appointed  by  the  city.  The 
court  said  that,  If  the  trustees  could  be  re- 
garded as  trustees  of  a  public  charity,  the 
case  came  within  McDonald  v.  Hospital,  bar* 
held  that,  under  the  statute  incorporating: 
them,  the  trustees  were  agents  for  the  city;. 
that  the  city,  in  the  performance  of  the  duty 
of  maintaining  the  hospital,  was  not  liable- 
for  negligence,  because  the  case  came  with- 
in the  principle  of  Hill  v.  City  of  Boston,  122: 
Mass.  344,  where  Judge  Gray,  in  an  elab- 
orate opinion  and  exhaustive  review  of  the- 
cases,  defended  the  Massachusetts  doctrine 
of  nonliability  of  municipal  corporations,, 
and  also  of  Tlndly  v.  City  of  Salem,  1ST 
Mass.  171,  which  somewhat  extends  that  doe- 
trine.  And  in  Donnelly  v.  Association,  14* 
Mass.  163,  15  N.  E.  505,  the  court  states 
that  McDonald  v.  Hospital  was  decided  on 
the  ground  "that*  the  defendant  was  a  pub- 
lic charitable  institution  under  the  laws  of 
the  commonwealth."  and  Benton  v.  Trus- 
tees, etc.,  on  the  ground  that  the  real  duty 
was  Imposed  by  statute  on  the  city  for  pub- 
lic benefit,  and  that  the  city  would  not  be 
liable  under  the  rule  stated  in  Tlndly  v.  City 
of  Salem  and  Hill  v.  City  of  Boston,  and  there- 
fore a  mere  statutory  agent  without  proper- 
ty, intervening  between  the  city  and  the  ae- 
tual  wrongdoer,  was  free  from  liability. 

In  1880,  the  question  came  up  in  Rhode 
Island,  in  Glavin  v.  Hospital,  12  R.  I.  411. 
The  plaintiff  claimed  damages— First,  on  the 
ground  of  negligence  of  the  corporation  1st 
the  selection  of  an  Interne  who  was  em- 
ployed as  a  surgeon,  and  to  whose  surgical  i 
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care  the  plaintiff  was  committed.  The  court 
held  that  the  defendant  was  liable  for  its 
corporate  negligence  in  the  selection  of  its 
physicians.  Second,  on  the  ground  of  the 
negligence  of  the  Interne,  while  acting  as  a 
surgeon,  in  bis  careless  and  unskillful  treat- 
ment of  the  plaintiff.  The  court  held  that 
the  defendant  was  not  liable  on  this  ground, 
and  that  the  hospital  does  not  undertake  to 
treat  the  patient  through  the  agency  of  the 
surgeon,  but  only  to  procure  his  services, 
and  therefore  the  relation  of  master  and 
servant  does  not  exist,  and  the  hospital  is 
only  liable  for  a  breach  of  its  duty  to  use 
proper  care  in  the  selection  of  the  surgeon. 
Third,  on  the  ground  that  the  plaintiff,  be- 
ing in  a  critical  condition,  it  was  the  duty 
of  the  interne,  under  a  hospital  rule,  to  Bend 
immediately  for  an  attending  surgeon,  and 
the  duty  of  the  corporation,  under  a  special 
provision  of  its  charter,  to  put  the  rule  in 
execution.  The  court  held  that,  while  the 
interne  acts  as  surgeon,  and,  when  so  act- 
ing, he  may  not  be  the  servant  of  the  cor- 
poration, yet  he  also  is  appointed  to  perform 
other  duties,  and  when  acting  in  such  ca- 
pacity the  relation  of  master  and  servant  ex- 
ists; that  the  corporation  undertakes  in  crit- 
ical cases  to  send  for  one  of  its  staff  of 
surgeons.  This  duty  is  imposed  upon  it  in 
pursuance  of  the  special  terms  of  its  char- 
ter, and  can  only  be  performed  by  the  cor- 
poration through  an  agent.  The  interne  is 
Its  agent  for  that  purpose,  and  his  neglect 
is  that  of  the  corporation,  and  for  such  neg- 
lect the  defendant  Is  liable.  The  broad 
claim  was  also  made  that  the  defendant,  by 
reason  of  being  a  public  charitable  corpora- 
tion, was  exempt  from  all  liability.  The 
court  held:  That  this  broad  claim  was  not 
supported  by  any  cases  cited,  discussing  the 
English  and  Massachusetts  cases.  That  the 
theory  of  a  public  policy  which  forbids  the 
use  of  corporate  funds  in  any  case  to  com- 
pensate for  injuries  Inflicted  Is  not  sound. 
There  is  no  such  public  policy,  and  the  es- 
tablishment of  such  a  policy  is  a  question 
for  the  legislature.  That  the  theory  that 
the  corporate  funds  are  trust  funds,  and  their 
use  to  pay  a  judgment  would  be  a  violation 
of  trust,  is  unsound.  That  the  result  of  the 
English  cases  is:  (a)  Where  there  is  a  duty, 
there  is  a  prima  facie  liability  for  neglect; 
and  a  corporation  being  created  for  certain 
purposes  which  cannot  be  executed  without 
the  use  of  care  or  skill,  It  becomes  the  duty 
of  the  corporation  to  exercise  such  care,  and 
funds  acquired  for  the  purposes  of  its  cre- 
ation will  be  applied  to  satisfy  a  judgment 
for  its  default  in  this  respect  (b)  The  cor- 
porate funds  can  be  applied,  notwithstand- 
ing the  trusts  for  which  they  are  held,  be- 
cause the  liability  Is  incurred  in  carrying 
out  the  trusts  and  is  incident  to  them.  That 
these  rules  for  corporations  for  public  pur- 
poses apply  equally  to  corporations  like  the 
Rhode  Island  hospital 
Fire  Ins.  Patrol  v.  Boyd,  120  Pa.  St  (124, 15 


Atl.  653,  was  decided  In  1888.  This 
action  against  a  corporation-  organised 
the  city  government  of  Philadelphia  1 
ervatlon  of  life  and  property  at  fires, 
Injury  caused  by  the  negligence  of  It 
ants  employed  at  a  fire.  The  court  he 
under  the  laws  of  Pennsylvania,  the  ■ 
ant,  In  the  performance  of  Its  dutic 
acting  In  aid  of  the  municipal  gove 
In  the  performance  of  a  governments 
and  In  such  case  the  rule  of  respond 
perlor  has  no  application,  for  the  stt 
not  the  defendant  is  the  superior.  Tl 
further  held  that  the  funds  of  a  publi 
ty  cannot  be  taken  to  compensate  inji 
negligence  of  agents,  and  says:  "It 
be  carrying  the  doctrine  of  respond 
perlor  to  an  unreasonable  and  dai 
length.  That  doctrine  is  at  best  as 
before  observed,  a  hard  rule." 

In  1S91,  the  question  was  somewt 
cussed  In  the  New  York  court  of  c 
pleas,  In  Harris  v.  Hospital  (Com.  PL 
Y.  Supp.  S81.  But  the  case  was  deci 
questions  of  fact  No  actual  neglig 
want  of  care  was  found  on  the  part 
hospital  authorities,  the  surgeons, 
nurse. 

During  the  past  year  the  quest!' 
arisen  in  three  cases:  In  Kentucky, 
case  of  Williams  v.  Industrial  Schoo 
W.  1065,  where  the  liability  of  the  del 
for  injuries  committed  by  its  agents  ' 
nied,  on  the  sole  ground  that  this  i 
tlon  was  a  mere  agent  of  the  state  exc 
governmental  functions.  In  Mlchhj 
Downs  v.  Harper,  reported  in  00  N.  Y 
hospital  for  the  Insane  was  sued  by  t 
resentatives  of  a  patient  who  had  i 
from  the  strong  room  of  the  hospital 
ed  from  a  window,  and  so  was  klllec 
negligence  alleged  was  that  of  the  1 
in  the  construction  of  the  building, 
the  employes  in  the  care  of  the  ] 
Judgment  was  given  for  the  defendan 
haps  the  decision  might  be  sustained 
er  grounds,  but  the  reasoning  of  th 
fairly  tends  to  support  the  extreme  c 
the  defendant  in  this  case.  There  li 
ever,  a  distinction  that  may  have  s 
Influenced  the  language  of  the  cour 
Harper  Hospital  was  originally  a 
foundation  by  deed  conveying  prop 
trustees  on  a  specific  trust.  These  t 
were  subsequently  incorporated  undei 
eral  statute.  It  Is  possible  that  by 
of  Incorporation  the  corporate  powei 
limited  to  administration  of  the  origin 
in  accordance  with  the  laws  establia 
the  founders.  If  this  were  so,  the  co 
capacity  would  be  reduced  to  the  mi 
and  the  defendant  might  be  held  no 
upon  a  construction  of  the  terms  of  I 
ter.  without  questioning  the  liabilit] 
eleemosynary  corporation  for  InjurW 
mltted  In  pursuance  of  its  corporate  : 
The  case  of  Railway  Co.  v.  Artist.  9  < 
14,  00  Fed.  305,  decided  by  the  Unltec 
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•colt  court  of  appeals,  does  not  deal  at  all 
tb  the  relation  of  a  corporation,  whether 
siness  or  eleemosynary,  to  its  corporate 
uda,  nor  directly  with  the  nature  of  the  du- 
s  Imposed  on  a  public  or  charitable  corpo- 
tion  by  its  charter.  The  only  question 
usidered  or  decided  in  respect  to  a  corpo- 
tion  is  that  any  corporation,  when  it  un- 
rtakes  an  act  of  charity  not  within  the 
rposes  of  its  incorporation  and  which  it 
under  no  legal  obligation  to  perform,  as- 
tues  the  same  personal  duties,  neither  mure 
r  less,  that  an  Individual  assumes  who 
dertakes  a  similar  act  of  charity,  and  that 
corporation,  in  administering  a  trust  fund 
itinct  from  its  corporate  funds,  held  by  It 

a  specific  trust,  stands  in  the  same  posi- 
m  as  an  individual  who  administers  a 
ist  fund  for  a  similar  purpose.  But  the 
Be  is  of  peculiar  interest  as  maintaining  the 
oposltion  that  an  Individual  establishing 
spital  accommodations  as  a  charity  under- 
lies no  duty  towards  those  who  accept 
>m  as  a  free  gift,  except  the  duty  of  using 
isonable  care  in  providing  such  accommo- 
tions,  and  that  If  one  Is  injured  through 
gligence,  not  of  the  Individual  in  the  per- 
rmance  of  his  personal  duty,  but  of  the 
rvants  employed  by  him,  the  principal  is 
t  liable,  because  such  case  does  not  come 
thin  the  reason  of  the  rule  of  respondeat 
pertor.  and  such  rule  has  no  application, 
i  this  proposition  is  true  of  a  corporation 

well  as  of  an  individual,  the  court  held 
at  the  railroad  corporation  which  bad  es- 
bllshed  hospital  accommodations  as  such 
charity,  was  not  liable  In  a  suit  to  recover 
r  injuries  caused  through  the  negligence 

the  servants  It  had  employed;  that  the 
ctrine  of  respondeat  superior  has  no  just 
plication,  and  "It  was  responsible  for  the 
scharge  of  Its  own  personal  duty,  and  not 
r  the  performance  of  the  duties  of  its  em- 
Dyes."  This  Is  the  most  direct  application 
»  have  found  In  an  American  case  of  the 
ctrine  which.  In  Hall  v.  Smith  and  Holli- 
y  v.  St.  Leonard's,  was  applied  to  corpora- 
ras  established  for  public  and  charitable 
irposes. 

:t  is  apparent  that  there  are  marked  dlf- 
rences  in  these  cases,  both  as  to  results 
d  the  process  by  which  results  are  reach- 
These  differences  mainly  appear  in  the 
its  adopted  for  ascertaining  In  each  case 
tat  is  a  corporate  duty  and  what  Is  a 
rporate  neglect;  In  the  confusion  of  the 
asi  trust,  arising  from  the  restriction 
itch  bluds  every  corporation  to  apply  its 
rporate  funds  to  the  purposes  for  which 

was  organised,  with  the  relation  of  a 
rk-tly  legal  tiustee  to  his  trust  funds;  and 
pecially  in  the  various  means  by  which 
nrts  have  sought  to  escape  the  patent  In- 
stlce  of  applying  the  extreme  doctrine  of 
ipondeat  superior  to  the  personal  defaults 

employes  of  charitable  institutions.  But 
:  think  the  drift  of  all  the  cases  clearly 
[Urates  a  general  conviction  that  an  elee- 


mosynary corporation  should  not  be  held 
liable  for  an  injury  due  only  to  the  neglect 
of  a  servant,  and  not  caused  by  its  corpo- 
rate negligence  in  the  failure  to  perform  a 
duty  Imposed  on  it  by  law,  and  we  are  sat- 
isfied that  this  general  conviction  rests  on 
sound  legal  principles.  The  law  which 
makes  one  responsible  for  his  own  act,  al- 
though it  may  be  done  through  another,  and 
which  Is  expressed  by  the  primary  mean- 
ing of  the  maxim,  "Qui  faclt  per  aliuiu  facit 
per  se,"  is  based  on  a  principle  of  universal 
justice.  The  law  which  makes  one  respon- 
sible for  an  act  not  his  own,  because  the 
actual  wrongdoer  is  his  servant,  Is  based 
on  a  rule  of  public  policy.  The  liability  of 
a  charitable  corporation  for  the  defaults  of 
Its  servants  must  depend  upon  the  reasous 
of  that  rule  of  policy,  and  their  application 
to  such  a  corporation.  The  rule  is  distin- 
guished as  the  doctrine  of  respondeat  supe- 
rior, although  that  phrase  is  used  broadly 
In  reference  to  any  relation  of  principal  and 
agent,  thereby  causing  much  confusion. 
Here  we  use  it  in  the  narrow  meaning  sug- 
gested by  Its  origin.  The  phrase  is  taken 
from  the  words  of  the  statute  of  Westm. 
II.  (Car.  II.).  "Si  custos  gaols  non  habeat 
per  quod  justicletur  vel  unde  solvat,  respond- 
eat superior  suus  qui  custodiam  hujus  modi 
gaohe  sibi  commlsit."  As  Lord  Coke  tells 
us  (2  Inst.  382),  this  law  was  Intended  only 
for  those  who  "having  the  custody  of  gaols 
of  freehold  or  Inheritance  commit  the  same 
to  another  that  is  not  sufficient."  As  sher- 
iffs originally  profited  through  the  appoint- 
ment of  their  subofflcers,  the  rule  of  the  stat- 
ute was  applied  to  sheriffs,  although  they 
were  not  Included  in  its  letter.  This  stat- 
ute was  passed  before  the  first  Year  Book 
was  kept,  at  a  time  when  the  English  law 
was  "without  form."  It  recognized  an  In- 
justice, and  declared  a  rule  of  public  policy, 
1.  e.  an  injury  done  by  one  who  is  irrespon- 
sible must  be  answered  for  by  his  superior, 
when  for  his  own  convenience  and  emolu- 
ment that  superior  has  given  the  wrongdoer 
the  opportunity  of  committing  the  injury. 
This  rule  of  public  policy  modified  the  de- 
velopment of  the  law  of  master  and  servant 
from  the  beginning,  and  in  this  way  Infused 
Into  the  law  of  agency  a  sort  of  fictitious 
agency,  depending,  not  on  the  principle  of 
justice  that  makes  one  responsible  for  his 
own  act,  but  on  a  rule  of  public  policy  which, 
under  certain  circumstances,  estops  one  from 
showing  that  the  act  in  question  was  not  his 
own.  This  view  is  suggested  by  the  opin- 
ion of  Best,  C.  J.,  in  Hall  v.  Smith,  supra, 
and  is  the  occasion  of  his  emphatic  declara- 
tion that  respondeat  superior  is  bottomed  on 
the  principle  that  he  who  expects  to  derive 
the  advantage  from  an  act  done  for  blm  by 
another  must  answer  for  any  Injury  which 
a  third  person  sustains  from  it.  The  rea- 
sons for  the  rule  have  been  differently  stat- 
ed by  others.  In  Maxmillan  v.  Mayor,  etc., 
supra,   the   rule   Is   based   upon   the   right 
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which  the  employer  has  to  select  his  serv- 
ants, to  discharge  them  If  not  competent, 
and  to  control  them  while  in  his  employ.  In 
Dicey,  Parties,  role  102,  p.  446,  the  liability 
is  stated  as  "analogous  to  the  liability  of  an 
owner  for  injuries  committed  by  animals  be- 
longing to  him.  Neither  the  master  nor 
owner  is  liable  because  he  has  himself  done 
the  particular  act  complained  of.  He  is  re- 
sponsible because  the  wrong  is  the  result  of 
his  having  in  the  one  cane  employed  the 
Incompetent  servant,  and  in  the  other  kept 
an  animal  of  habits  injurious  to  his  neigh- 
bors." Here  the  policy  stated  seems  to  be 
that  the  master  should  not  only  be  liable 
for  his  negligence  in  the  employment  of 
servants,  but  should  be  held  as  a  guarantor 
that  none  employed  by  him  should  abuse 
their  opportunities.  And  a  similar  notion  1b 
expressed  in  Wood,  Mast.  &  S.  8  277,  1.  e. 
that  the  penalty  of  'liability  is  imposed  in 
order  to  secure  in  the  master  "the  exercise 
of  proper  care  and  diligence  in  the  selec- 
tion and  retention  of  his  agents."  Whart 
Neg.  8  157,  gives,  as  the  reason  of  the  policy, 
that  "he  who  puts  in  operation  an  agency 
which  he  controls,  while  be  receives  its 
emoluments,  is  responsible  for  the  injuries 
it  Incidentally  inflicts,"  relying  on  Lord 
Brougham's  statement  in  Duncan  v.  Find- 
later,  "I  am  liable  for  what  is  done  for  me 
and  under  my  orders  by  the  man  I  employ, 
for  I  may  turn  him  from  that  employ  when 
I  please;  and  the  reason  that  I  am  liable  is 
this,  that  by  employing  him  I  set  the  whole 
thing  in  motion,  and  what  he  does,  being 
done  for  my  benefit  and  under  my  direction, 
I  am  responsible  for  the  consequences  of  do- 
ing it" 

This  defendant  does  not  come  within  the 
main  reason  for  the  rule  of  public  policy 
which  supports  the  doctrine  of  respondeat 
superior.  It  derives  no  benefit  from  what 
its  servant  does,  in  the  sense  of  that  per- 
sonal and  private  gain  which  was  the  real 
reason  for  the  rule.  Again,  so  far  as  the 
persons  injured  are  concerned,  especially  if 
they  be  patients  at  the  hospital,  the  defend- 
ant does  not  "set  the  whole  thing  in  mo- 
tion," in  the  sense  in  which  that  phrase  Is 
used  as  expressing  a  reason  for  the  rule. 
Such  patient,  who  may  be  injured  by  the 
wrongful  act  of  a  hospital  servant,  is  not  a 
mere  third  party,  a  stranger  to  the  transac- 
tion. He  is  rather  a  participant.  The  thing 
about  whtch  the  servants  are  employed  Is 
the  healing  of  the  sick.  This  is  set  in  mo- 
tion, not  for  the  benefit  of  the  defendant, 
but  of  the  public.  Surely,  those  who  accept 
the  benefit,  contributing  also  by  their  pay- 
ments to  the  public  enterprise,  and  not  to 
the  private  pocket  of  the  defendant,  assist 
as  truly  as  the  defendant  in  setting  the 
whole  thing  In  motion.  But  the  practical 
ground  on  which  the  rule  is  based  is  simply 
this:  On  the  whole,  substantial  justice  is 
best  served  by  making  a  master  responsible 
for  the  Injuries  caused  by  his  servant  acting 


in  his  service,  when  set  to  work  by 
prosecute  his  private  ends,  with  th> 
tatlon  of  deriving  from  that  work 
benefit  This  has  at  times  proved 
rule,  but  it  rests  upon  a  public  pc 
firmly  settled  to  be  questioned, 
now  asked  to  apply  this  rule,  for 
time,  to  a  class  of  masters  distinct 
others,  and  who  do  not  and  cann 
within  the  reason  of  the  rule.  I 
words,  we  are  asked  to  extend  the  r 
to  declare  a  new  public  policy,  and  i 
the  whole,  substantial  justice  Is  bes 
by  making  the  owners  of  a  public 
involving  no  private  profit  respond 
only  for  their  own  wrongful  neglige 
also  for  the  wrongful  negligence 
servants  they  employ  only  for  a  pu 
and  a  public  benefit  We  think 
does  not  Justify  such  an  extension  of 
of  respondeat  superior.  It  is,  perb 
material  whether  we  say  tne  publl 
which  supports  the  doctrine  of  rei 
superior  does  not  justify  such  extei 
the  rule,  or  Bay  that  the  public  polic 
encourages  enterprises  for  charital 
poses  requires  an  exemption  from  tt 
tion  of  a  rule  based  on  legal  flcti 
which,  as  applied  to  the  owners  of 
terprl8es,  is  clearly  opposed  to  sul 
justice.  It  Is  enough  that  a  chariti 
poration  like  the  defendant  whatei 
be  the  principle  that  controls  Its  liat 
corporate  neglect  in  the  performan 
corporate  duty,  is  not  liable,  on  grc 
public  policy,  for  Injuries  caused 
sonal  wrongful  neglect  In  the  pert 
of  his  duty  by  a  servant  whom  it  ha 
ed  with  due  care;  but  in  such  case  l 
ant  is  alone  responsible  for  his  own 
This  result  Is  Justified  by  the  opli 
Hall  v.  Smith,  Holllday  v.  St  Leonai 
Railway  Co.  v.  Artist,  supra,  subs 
on  the  grounds  above  stated,  and  Is 
for  one  reason  or  another,  by  the 
number  of  courts  that  have  dealt  v 
particular  liability  of  a  corporation 
lie  or  charitable  purposes.  There  1 
ror  in  the  Judgment  of  the  superl< 
The  other  judges  concurred, 


C.  &  C.  ELECTRIC  MOTOR  CO.  v.  I 
BIE  &  CO. 

(Supreme  Court  of  Errors  of  Conni 
March  5,  1895.) 

Principal  and  Agent — Powbb — Evidbnc 

bt  Cocrt — Order  of  Proof— Sale — h 

of  Warrant! — Remedy— Acceptan 

1.  On  the  issue  as  to  the  anthoril 
agent  to  purchase  goods  for  his  prineip 
peared  that  the  agent,  who  was  the  a 
the  sale  in  certain  states  of  electric  mol 
at  the  time  of  his  negotiations  with  pla 
the  purchase  of  an  elevator,  to  be  resol 
nection  with  a  motor,  had  over  his  offi< 
simply  bearing  the  principal's  name,  ai 
correspondence   with  plaintiff  used  pa; 


Digitized  by  CjOOQlC 


Jonn.) 


C.  A  C.  ELECTRIC  MOTOR  CO  v.  D.  FRISBIE  &  CO. 


605 


letter  head  bearing  the  principal's  name,  and 
igned  the  letters  in  the  principal's  name.  The 
irincipal  knew  of  such  use,  ana  prior  to  the  ne- 
gotiations for  the  purchase  of  the  elevator,  in 
ef erring  plaintiff  to  the  agent,  spoke  of  his  office 
s  "our  ofhee.''  The  principal  never  notified  plain- 
iff  as  to  the  authority  of  the  agent,  though 
ilaintiff  was  at  its  place  of  business  repeatedly 
wing  the  negotiations.  Held,  that  a  finding 
if  the  trial  court  that  the  agent  was  authorized 
o  make  the  purchase  would  not  be  disturbed. 

2.  The  trial  court,  in  determining  issues  df 
act,  is  not  required  to  pass  upon  all  claims  of 
iw  made  by  the  parties  as  applicable  thereto. 

3.  In  an  action  on  a  contract  entered  into 
hrough  an  agent,  the  admittance  in  evidence, 
gainst  the  principal,  of  conversations  with  the 
Ileged  agent,  before  proof  of  the  fact  of  agency, 
i  within  the  discretion  of  the  trial  court. 

4.  In  an  action  on  a  contract  entered  into 
(trough  an  agent,  statements  made  by  the  agent 
Don  after  the  execution  of  the  contract,  not  in 
lie  presence  of  the  other  party,  as  to  the  terms 
f  the  contract,  are  inadmissible  against  the  lat- 
jr. 

5.  In  case  of  the  sale  of  an  elevator  for  a 
uilding,  the  buyer,  after  acceptance,  by  reten- 
on  after  a  reasonable  time  for  trial,  cannot  re- 
irn  the  elevator  for  breach  of  warranty. 

6.  In  the  sale  of  an  elevator  with  warranty 
lat  it  prove  satisfactory  to  the  owner  of  the 
uilding  in  which  it  was  to  be  placed  by  the 
uyer,  it  appeared  that  the  elevator  was  run 
•ithout  complaint  from  the  owner  of  the  bnild- 
ig  for  five  weeks,  after  which  complaint  on  ac- 
jnnt  of  some  trifling  defects  was  made,  which 
■ere  fixed,  and  the  elevator  again  run  for  a  con- 
derable  time,  after  which  the  elevator  was  not 
fsed,  and  after  the  expiration  of  nine  months  the 
evator  was  tested  by  the  buyer  and  the  owner 
f  the  building,  and  found  defective.    Held,  that 

finding  that  the  elevator  had  been  accepted, 
i  account  of  the  detention  being  unreasonable, 
onld  not  be  disturbed. 

7.  In  the  sale  of  an  elevator  to  be  placed  in 
building  by  the  buyer,  the  buyer,  after  a  de- 

iy  on  the  part  of  the  seller  which  would  have 
ititled  him  to  rescind  the  contract,  wrote  to 
le  seller,  in  response  to  a  telegram  that  the  ele- 
itor  had  been  shipped,  that  if  the  owner  of  the 
oilding  was  willing,  the  elevator  might  be  put 
u  buthe  would  not  expect  to  pay  therefor  until 
i  had  been  paid  by  the  owner  of  the  building. 
rid,  that  the  fact  that  the  seller,  in  answer, 
liled  to  dissent  to  the  condition  in  regard  to 
lyment  does  not  constitute  a  modification  of 
le  original  contract  in  that  respect. 

8.  Nor  did  such  failure  to  dissent  estop  the 
iler  from  denying  that  the  contract  was  so 
lodified. 

Appeal  from  superior  court,  New  Haven 
innty;  George  W.  Wheeler,  Judge. 
Action  by  the  C.  &  C.  Electric  Motor  Com- 
iny  against  D.  Friable  &  Company.  There 
as  a  Judgment  for  defendant,  and  plaintiff 
jpeals.     No  error. 

Talcott  n.  Russell  and  George  D.  Mum- 
>rd,  for  appellant.  William  A.  Wright,  for 
ipellee. 


FENN,  J.  The  plaintiff  is  a  manufacturer 
'  electric  motors,  located  In  New  York, 
he  defendant  Is  a  manufacturer  of  elevat- 
•s  and  hoists,  located  in  New  Haven, 
here  had  been  business  dealings  between 
lem  for  some  years  prior  to  this  suit.  The 
rfendant  sold  elevators  and  hoists  to  the 
aintiff,  and  purchased  motors  from  it. 
be  plaintiff  used  for  the  commencement  of 
lis  action  the  form  of  complaint  denominat- 


ed "the  common  counts."  It  then  filed  a 
bill  of  particulars  embracing  many  items. 
The  defendant's  answer  was  a  general  de- 
nial. To  this  was  added  a  counterclaim  al- 
leging an  Indebtedness,  at  the  time  of  the 
commencement  of  the  action,  from  the  plain- 
tiff to  the  defendant,  for  goods,  wares,  and 
merchandise  sold  and  delivered,  an  itemized 
statement  of  which  was  appended  as  an  ex- 
hibit To  this  the  plaintiff  replied  by  a  de- 
nial. A  further  reply  was  made  which  had 
reference  solely  to  a  single  item  in  the  de- 
fendant's statement,  namely,  a  charge  of  $1,- 
200  for  a  direct  passenger  elevator,  as  fol- 
lows: "Paragraph  1.  Defendant,  at  the 
time  of  selling  said  direct  passenger  elevator 
mentioned  in  the  bill  of  particulars,  warrant- 
ed it  to  be  constructed  In  a  thorough  and 
workmanlike  manner,  and  reasonably  fit  for 
the  purpose  for  which  it  was  constructed,— 
that  is,  for  a  passenger  elevator,— and  agreed 
that  said  elevator  should  be  satisfactory 
to  one  Shattuck,  for  whose  use  said  ele- 
vator was  constructed,  and  should  be  ac- 
cepted by  him;  that  if  not  satisfactory  or 
not  accepted  by  said  Shattuck,  it  should  not 
be  considered  sold,  and  should  not  be  paid 
for.  Said  elevator  was  not  satisfactory  to 
Shattuck,  and  was  not  accepted  by  him. 
Paragraph  2.  The  direct  passenger  elevator 
described  In  the  defendant's  bill  of  particu- 
lars was  worthless  and  of  no  value,  by  rea- 
son of  the  defective  and  unworkmanlike  con- 
struction of  the  same  by  defendant,  and  by 
reason  of  such  defective  construction  was 
not  reasonably  fit  for  the  purpose  for  which 
it  was  sold,  to  the  damage  of  plaintiff  $1,- 
500.  Paragraph  3.  Plaintiff  refused  to  ac- 
cept said  elevator,  and  returned  the  same  to 
the  defendant  oc  or  about  the  1st  day  of 
April,  A.  D.  1892,  and  as  soon  as  they  had 
an  opportunity  to  inspect  the  same."  The 
case  was  tried  to  the  court,  which  rendered 
a  Judgment  for  the  defendant 

The  only  Items  of  dispute  in  either  bill  of 
particulars  arose  from  two  transactions,— 
the  first  relating  to  a  mine  hoist  furnished 
by  the  defendant  to  the  plaintiff,  for  use  In 
a  mine  in  Montana;  the  second,  to  the  direct 
passenger  elevator.  The  hoist  was  shipped 
to  the  mine,  and  there  broke.  The  items  of 
dispute  growing  out  of  the  transaction  were 
three  charges  in  the  plaintiff's  bill,  aggre- 
gating S214.27,  expended  by  the  plaintiff  In 
consequence  of  and  to  repair  such  breakage, 
and  one  charge  in  the  defendant's  bill,  of 
$208.03,  expended  by  the  defendant  for  the 
same  purpose.  It  was  found  that  all  of  these 
items  were  reasonable  charges.  Which 
should  be  allowed,  and  which  disallowed, 
depended  upon  the  determination  as  to 
which  party  was  responsible  for  the  break- 
age. It  was  the  claim  of  the  plaintiff  that 
the  machine  failed  because  it  was  not  suit- 
able for  the  work  for  which  it  was  construct- 
ed, and  which  there  was  an  Implied  war- 
ranty that  it  would  do;  that  there  were  de- 
fects  in  the  hoist  which   made  it  unfit  to 
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perform  tbe  operations  for  wbicb  the  defend- 
ant knew  it  was  procured.  The  court  found 
that  the  cause  of  the  breakage  was  negli- 
gent handling  of  the  hoist  by  the  plaintiff's 
servants  in  setting  it  up,  together  with  the 
carrying  with  it  of  a  very  much  heavier 
load  than  the  specifications  called  for;  that 
it  arose  from  tbe  negligence  of  tbe  plaintiff, 
and  not  from  the  breach  of  the  implied  war- 
ranty of  the  defendant.  This  finding,  by 
proceedings  duly  taken  under  chapter  174  of 
the  Public  Acts  of  1803,  we  are  asked  to  re- 
verse. But  we  are  unable  to  do  so.  Styles 
v.  Tyler,  64  Conn.  401.  30  Atl.  165.  Grant- 
ing that  we  were  at  liberty  to  go  as  fully 
into  the  examination  of  the  testimony,  as 
well  as  of  the  numbered  requests  to  incor- 
porate facts  and  the  memorandum  of  deci- 
sion, as  the  plaintiff  claims,  we  fall  to  find 
the  conclusions  of  the  trial  court  complained 
of  to  be  "clearly  against  the  weight  of  evi- 
dence." Since  the  finding  made  must  stand, 
it  disposes  of  this  part  of  tbe  case. 

But  concerning  the  elevator  many  difficult 
questions  are  presented  It  was  ordered  of 
the  defendant  by  a  Mr.  Howard.  Tbe  first 
inquiry  is  whether  he,  or  rather  the  copart- 
nership called  "Howard  Bros.,"  composed  of 
himself  and  brother,  did  at  the  time  act  for 
and  represent  tbe  plaintiff  In  the  transaction. 
The  finding  of  the  court  on  this  point  was: 
"I  find  that  Howard  Bros,  were  in  fact  the 
agents  of  the  plaintiff  in  tbe  elevator  pur- 
chase, and  held  themselves  out  as  such  with 
the  knowledge  and  consent  of  the  plaintiff; 
and  the  defendant,  relying  upon  sucb  hold- 
ing out,  parted  with  its  elevator,  valued  at 
$1,200."  The  facts  from  which  this  conclu- 
sion was  drawn  appear  at  considerable  length 
in  different  parts  of  the  record,— in  the  find- 
ing, in  the  memorandum  of  decision,  in  cor- 
respondence marked  as  exhibits  and  referred 
to  in  the  finding,  and  in  the  plaintiff's  re- 
quests to  find,  marked  "Proven"  or  "Partial- 
ly proven"  (which  latter  form  does  not  com- 
ply with  the  statute,  and  is  indefinite  and 
improper).  These  facts  are  substantially  as 
follows:  At  the  time  the  negotiations  were 
opened  In  reference  to  the  elevator,  in  the  lat- 
ter part  of  August,  1891,  H.  A.  Howard,  or 
Howard  Bros.,  bad  their  place  of  business  in 
Boston.  Under  the  terms  of  a  contract  dated 
April  12,  1890,  made  with  the  plaintiff,  How- 
ard Bros,  were  the  exclusive  selling  agents 
of  the  plaintiff  in  New  England,  and  so  con- 
tinued up  to  March  1,  1892;  and  thereafter, 
by  written  agreement,  they  became  tbe  man- 
agers of  the  plaintiff's  business  In  New  Eng- 
land. Under  the  arrangement  in  force  to 
March  1,  1892,  neither  Mr.  Howard  nor  How- 
ard Bros,  had  authority  to  bind  the  plaintiff 
for  goods  purchased.  They  possessed  the 
sole  right  to  sell  the  apparatus  of  the  plain- 
tiff in  New  England,  and  bad  no  other  con- 
nection, and  no  authority  from  the  plaintiff 
to  purchase  goods  or  use  its  credit;  and  they 
never  purchased  any  goods  on  behalf  of  the 
plaintiff,  nor  pledged  Its  credit.     So  far  as  it 


appeared,  the  transaction  in  questic 
only  one  in  which  it  was  ever  claii 
the  plaintiff  was  liable  for  their  at 
to  said  date  of  March  1,  1892.  The 
ant  never  knew  of  the  arrangement 
the  plaintiff  and  Howard,  or  Hows 
Before  the  negotiations  for  the  elei 
gan,  tbe  plaintiff  referred  the  defer 
early  as  Sfay  7,  1891,  to  "our  New 
office,"  namely,  tbe  office  in  charge 
ard  Bros.  The  sign  over  tbe  Boston 
Howard  Bros,  bore  the  plaintiff's  m 
nothing  else,  from  April  12,  1890,  to 
1892.  The  plaintiff  knew  this  fact,  ; 
through  its  officers,  often  visited  tbe 
flee,  and  never  objected  to  such  u 
defendant  visited  the  Boston  office 
after  May  7,  1891,  and  many  times  tti 
and  six  or  seven  times  during  the 
tions  pending  the  contract  for  the 
Howard,  or  Howard  Bros.,  were  in  c 
the  office  from  May  7,  1891,  to  April 
From  the  beginning  of  the  negotiat 
correspondence  between  the  defend 
the  Boston  office  was  all  upon  paper 
either  the  heading,  "C.  &  C.  Electr 
Co.,  Howard  Bros.,  Managers,"  or  t 
heading  used  by  the  New  Xork  offic 
plaintiff.  The  signatures  of  the  man 
from  the  Boston  office  to  the  defenda 
the  time  the  elevator  was  first  put 
all  by  rubber  stamp,  with  the  nam 
C.  Electric  Motor  Co.,"  except  on 
signed  by  Howard,  dated  March  1 
two  weeks  after  Howard  Bros,  bee 
managers  of  the  plaintiff.  After  the 
was  installed,  the  correspondence 
the  Boston  office  and  the  defend: 
sometimes  signed,  by  rubber  stamp, 
Electric  Motor  Co.,"  and  sometimes 
Howard";  and  letters  of  defendan 
Boston  office  were  addressed,  some 
C.  &  C.  Electric  Motor  Co.,  and  some 
Howard  or  Howard  Bros.  The 
knew  of  such  use  of  Its  name,  and 
letters  from  the  Boston  office  dur 
period,  signed  by  a  rubber  stamp 
name,  and  never  objected  to  sucb  u 
plaintiff,  through  its  New  York  hi 
ways  referred  to  the  Boston  office 
house"  and  "our  New  England  offic 
defendant  addressed  all  of  its  lettei 
Boston  office,  to  the  C.  &  C.  Electr 
Co.,  up  to  the  time  the  elevator  was  I 
The  plaintiff  knew  of  the  contract 
elevator  as  soon  as  made,  and  whe 
about  to  be  installed;  and  sought 
talned  information  from  the  defen 
garding  it,  in  order  to  notify  "our 
Boston."  Mr.  Frlsbie,  representing 
fendant,  was  frequently  in  the  New 
flee  pending  tbe  negotiations  for  the 
and  thereafter;  but  tbe  plaintiff  ne 
fled  him  of  its  relation  with  Howard 
ard  Bros.  The  entry  upon  the  de: 
books  was  against  the  C.  &  C.  Electi 
Co.,  and  was  made  one  week  after 
vator  was  put  in.    Neither  Howard  i 
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3rd  Bros,  ever  notified  the  defendant  of  their 
xlations  with  the  plaintiff,  nor  stated  to  the 
iefendant  that  they  were  not  the  agents  or 
managers  of  the  plaintiff  in  New  England. 
The  sale  of  the  elevator  was  made  by  the  de- 
Pendant,  as  it  believed,  to  the  plaintiff, 
:hrough  Howard  Bros.,  whom  defendant  be- 
ieved  to  be  the  agent  and  manager  of  the 
ilaintiff. 

Upon  this  branch  of  the  case  it  is  the  claim 
>f  the  plaintiff  that  the  conclusion  of  the 
icrart,  that  Howard  Bros,  were  In  fact  agents 
if  the  plaintiff  in  the  elevator  purchase,  was 
vltbout  support  In  evidence;  and  therefore, 
inder  the  decision  in  Styles  v.  Tyler,  64 
:onn.  432,  30  AtL  165,  this  court  may  cor- 
ect  the  finding  by  erasing  such  conclusion 
herefrom.  Conceding  that  it  would  be  prop- 
er to  do  this,  provided  it  appeared  to  be  un- 
upported  by  any  evidence;  conceding,  also, 
hat  the  only  facts  which  can  be  claimed  to 
npport  It  are  those  which  have  been  recited, 
ogether  with  the  additional  one,  which  also 
ppears  In  the  record,  and  Is  indeed  urged 
y  the  plaintiff  in  explanation  of  its  conduct, 
hat  the  plaintiff  had  a  direct  interest  in  the 
matter  because  it  was  to  sell  the  motor  for 
se  in  connection  with  the  elevator,  and 
herefore  was  pecuniarily  interested  in  the 
uceess  of  the  compound  machine,— we  can- 
ot  agree  that  there  is  no  evidence  to  support 
lie  finding  of  actual  agency  in  connection 
•fth  this  transaction.  It  is  true,  the  evi- 
ence  was  not  positive;  but  It  is  also  true 
Hat  it  is  not  essential  that  it  should  be.  It 
i  familiar  law  that  "it  is  the  right,  and 
imetimes  the  duty,  of  the  trior  to  infer 
-hat  a  man  has  actually  done  from  his  con- 
uct  beyond  the  positive  testimony  in  a 
ise."  Bank  v.  Middlebrook,  33  Oonn.  100; 
•ubuque  v.  Coman,  64  Conn.  479,  30  Atl. 
r7;  Bunnell  v.  Bridge  Co.,  66  Conn.  24,  33 
tl.  533.  "Such  inference  is  one  of  fact,  and 
utnot  present  a  question  of  law,  at  least 
here,  as  In  this  case,  the  inference  is  one 
hich  cannot  be  said  to  be  palpably  wrong." 
nnnell  v.  Bridge  Co.,  supra.  Regarding  it 
i  a  fact,  every  reasonable  presumption  Is  to 
i  made  in  support  of  the  finding.    Dubuque 

Coman,  supra.  But  even  if  this  were 
ased,  the  further  finding  would  remain  that 
oward  Bros,  held  themselves  out  as  agents 
'  the  plaintiff  in  the  elevator  purchase, 
ith  the  knowledge  and  consent  of  the  plain- 
er, and  that  the  defendant,  relying  upon  such 
riding  out,  parted  with  its  elevator.  This, 
le  plaintiff  insists,  is  a  mixed  question  of 
w  and  fact,  upon  the  evidence  brought  up 
,  the  record;  that  the  question  of  implied 
rency  presented  in  this  case  depends  upon 
•rtnin  acts  of  the  plaintiff,  and  upon  cer- 
in  duties  of  the  defendant  with  reference 

those  acts. 

As  embodying  the  principles  of  law  which 
ere  relevant,  the  plaintiff  claimed,  and  ask- 
I  the  trial  conH  to  rule,  as  follows:  "(21) 
bat  a  general  authority  to  an  agent  to  make 
Jes  does  not  carry  with  it  any  implied  au- 


thority to  make  independent  purchases,  on 
behalf  of  the  principal,  not  necessarily  in- 
cidental to  such  sales,  and  that  the  princi- 
pal is  not  bound  by  such  purchases.  (22) 
That  the  person  dealing  with  an  agent  must 
act  with  ordinary  prudence  and  reasonable 
diligence;  and  if  there  Is  anything  unusual 
in  the  transaction,  likely  to  put  a  reasonable 
man  on  his  guard  as  to  the  authority  of  the 
agent,  be  may  not  shut  his  eyes  to  the  true 
state  of  the  case  but  It  Is  his  duty  to  inquire 
whether  the  contract  about  to  be  consum- 
mated comes  within  the  province  of  the 
agency,  and  will  or  will  not  bind  the  prin- 
cipal. (23)  That  if  the  plaintiff  never  held 
out  Howard  to  the  defendant  as  its  general 
agent  to  make  purchases  on  its  behalf,  but 
simply  recognized  him,  and  allowed  him  to 
hold  himself  out  as  Its  sales  agent,  and  How- 
ard had  never  stated  to  defendant  that  he 
was  authorized  to  make  such  purchases,  and 
had  only  made  sales  to  the  defendant,  and 
had  never  made  ary  purchases  from  defend- 
ant as  the  agent  of  the  plaintiff  prior  to  the 
purchase  of  the  elevator  by  him,  the  bitter 
transaction,  both  from  the  fact  that  It  was 
the  first  purchase  made,  and  from  the  amount 
involved  and  the  credit  given,  was  of  suf- 
ficiently unusual  a  character  to  put  the  de- 
fendant on  its  guard,  and  impose  upon  it  the 
duty  of  inquiring  Into  Howard's  authority 
to  make  the  purchase."  The  finding,  after 
reciting  all  the  claims  made,  18  in  number, 
says:  "But  the  court  overruled  said  claims 
and  rendered  judgment,  as  on  file."  The  ar- 
gument is  that,  since  the  court  did  not  say 
that  these  principles  of  law  were  inappli- 
cable to  the  facts,  but  overruled  them,  it 
held  in  effect  that  they  were  unsound  claims; 
that  they  are  claims  of  pure  law,  are  over- 
ruled, and  unless  Indeed  unsound  or  so  whol- 
ly abstract  that  a  mistake  in  regard  to  them 
on  the  part  of  the  court  could  not  have  af- 
fected its  judgment  as  to  whether  or  not 
there  was  a  holding  out,  the  court  erred. 
But  it  seems  to  us  that  It  ought  not  to  be 
held  necessary  for  a  trial  court,  hearing  and 
determining  issues  of  fact,  to  pass  upon  all 
the  claims  of  law  made  by  counsel;  to  sort 
them  out;  to  decide  which  are  unsound, 
which  inapplicable,  and  which  are  both  cor- 
rect and  applicable,  so  far  as  rules  govern- 
ing the  court  In  reaching  its  decision,  but 
exhausting  themselves,  the  same  as  the  evi- 
dence on  which  they  are  based,  when  that 
decision  is  reached.  In  either  case,  provided 
they  do  not  have  the  effect  sought  by  the 
party  making  them,  whether  because  deem- 
ed incorrect,  inapplicable,  or  Insufficient, 
they  may  alike  properly  be  said  to  be  over- 
ruled. Upon  appeal,  what  claims  were  made 
in  the  court  below  will  appear;  and  If  prop- 
er subjects  for  review,  such  claims  will  be 
there  considered.  But  in  the  absence  of  any 
contrary  indication  in  the  record,  the  pre- 
sumption ought  to  be  that  the  court,  in  draw- 
ing its  conclusion  of  "mixed  law  and  fact," 
was  guided  by  correct  principles  in  refer- 
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to  that  portion  of  the  compound  which 
>as  regarded  aa  fact.  We  think  the  conclusion 
-of  the  court  below,  upon  the  question  of  the 
liability  of  the  plaintiff  for  the  acts  of  How- 
ard In  reference  to  the  elevator,  must  stand. 

There  remains,  however,  to  be  considered, 
ttnon  this  branch  of  the  case,  certain  rulings 
regarding  evidence,  which  were  duly  except- 
ed to.  The  record  states:  "The  defendant 
'Offered  the  testimony  of  Mr.  Frisbie,  presi- 
dent  of  the  defendant  company,  as  to  his 
-conversation  with  Mr.  Howard  while  negoti- 
ating for  the  elevator.  The  witness  Frisbie 
answered  the  question  at  some  length.  The 
t  plaintiff  thereupon  objected,  because  no  con- 
vection of  Howard  as  the  agent  of  the 
.plaintiff  had  been  shown.  The  court  over- 
ruled the  objection  because  coming  too  late, 
via.  after  the  question  had  been  answered. 
Thereupon  the  plaintiff  moved  to  strike  out 
the  answer,  which  motion  the  court  denied. 
The  answer  had  been  relevant  to  the  ques- 
tion propounded.  Some  evidence  had  been 
offered,  as  it  was  claimed,  tending  to  prove 
the  agency,  and  the  court  had  already  stat- 
-ed,  as  it  did  subsequently,  that  if  the  con- 
nection was  not  shown,  the  evidence  was  of 
ma  importance  In  the  case."  No  error  can  be 
found  in  this  ruling.  The  evidence  was  not 
offered  or  received  as  tending  to  prove  agen- 
•ey.  If  agency  was  otherwise  proved,  then, 
■and  then  only,  was  It  Important.  Its  rele- 
vancy was  expressly  made  to  depend  on  such 
proof.  The  order  in  which  evidence  of  such 
•dependent  character  shall  be  admitted  is 
■Met  wisely,  and  by  well-established  rule, 
■aCt  to  the  sound  discretion  of  the  trial  court 
Stirling  v.  Buckingham,  46  Conn.  461.  Such 
-dheretion  Is  not  subject  to  review.  Dubuque 
w.  Coman,  supra. 

The  record  further  states:  "Defendant  of- 
fered the  testimony  of  one  Frisbie,  as  fol- 
lows: Q.  You  charged  on  your  bill  of  par- 
ticulars the  C.  &  0.  Electric  Motor  Company 
with  an  electric  passenger  elevator,  $1,200. 
What  have  you  to  say  in  regard  to  that 
charge?  A.  The  bill  was  made  for  an  ele- 
Mcatcr  that  was  sold  to  the  C.  &  C.  Electric 
Motor  Company,  on  an  order  given  to  us  by 
Mr.  Howard,  their  Boston  manager,  to  be 
shipped  to  Lowell."  This  answer  was  ob- 
jected to,  the  words  "Boston  manager"  struck 
out,  and  the  rest  of  the  answer  allowed  to 
atand.  This  ruling  was  correct  Doubtless, 
whether  the  transaction  constituted  a  sale 
involved  questions  of  law  for  the  court,  and 
ant  for  the  witness,  to  decide.  So,  also, 
■whether,  if  a  sale,  the  elevator  was  sold  to 
the  C.  &  C.  Electric  Motor  Company.  But 
there  was,  and  could  have  been,  no  danger 
that  the  court  would  be  affected  In  its  de- 
termination of  these  questions  by  the  con- 
elusions  of  the  witness  as  expressed  in  the 
statement.  The  grounds  on  which  the  court 
held  the  plaintiff  liable  for  the  acts  of  Mr. 
Howard  have  already  been  stated.  Those  on 
which  It  held  the  transaction  to  be  a  sale 
will  subsequently  appear.    No  possible  harm 


came  to  the  plaintiff  by  permitting 
fendant's  witness  to  answer  a  releva; 
tlon,  in  ordinary  language,  and  In  a 
way,  by  stating  the  matter  as  it  app 
him.  It  would  have  Deen  no  better 
Idle  waste  of  time  to  have  required 
ness  to  alter  his  language,  so  as  by 
locution  to  avoid  the  statement  of  tl 
ences  which  existed  In  his  mind,  wb 
language  would  probably  equally  ha 
cated. 

The  defendant    further    offered  tl 
mony  of  said  Frisbie,  as  follows: 
may  state  whether  or  not  the  C  &  ( 
Company  had  an  office  In  Boston,  t 
know.     (Objected   to.)    The  Court: 
know  of  your  personal  knowledge 
fact  Mr.  Frisbie,  you  can  answer  tl 
tlon.    Witness:    Yes,  sir;  they  hav< 
ton  office.    (To  this  question  object 
made,  the  objection  was  overruled, 
question  admitted.)"    Whether  the 
had,  in  fact  a  Boston  office,  was  c 
pretty  largely  a  question  of  fact.    I 
which  the  record,  taken  as  a  whole,  < 
that  the  witness  was  quite  compete! 
swer.    But  the  admissibility  of  the  > 
depended  solely  upon  whether  it  was 
Inquiry  to  be  made  at  all.     If  so,  the 
being  expressly  cautioned  not  to  n 
less  that  fact  was  one  within  his  ; 
knowledge,  was  correctly  heard.    T 
ot  cross-examination  then  afforded  tl 
tiff  ample  means  of  testing  the  adec 
such  knowledge  upon  the  subject 

The  defendant  offered  a  letter  fi 
plaintiff,  dated  May  7,  1891,  to  wl 
plaintiff  objected  as  not  tending  to  pi 
authority  from  the  plaintiff  to  Ho 
order  the  elevator  In  question.  Tl 
overruled  the  objection,  and  admil 
letter,  which  was  as  follows:  "Refe 
your  visit  to  our  office  to-day  to  n 
qulrles  with  regard  to  prices  and  d 
on  motors  to  be  used  In  New  Haven, 
ask  you  to  write  for  Information  to  < 
England  office,  No.  32  Oliver  St, 
The  Boston  office  has  charge  of  these 
In  New  England,  and  are  the  proper 
to  whom  to  make  application."  If  th 
as  the  plaintiff  Insists,  "simply  ref< 
the  sale  of  motors,"  It  at  least  tends  1 
some  light  upon  what  the  next  prece 
jectlon  indicates  to  have  been  a  < 
question,— that  is,  whether  the  plait 
a  Boston  office.  We  agree  with  tl 
below  In  thinking  it  admissible. 

The  plaintiff  offered. the  testimony 
Howard,  of  Boston,  the  surviving 
of  the  firm  of  Howard  Bros.,  as  folio 
What  was  said  to  you  by  the  Frist 
pany,  or  by  Mr.  Frisbie,  in  referenc 
terms  of  payment  for  this  elevator? 
principal  part 'of  that  I  think,  wa: 
over  between  Mr.  Frisbie  and  my 
Q.  Is  your  brother  living?    A.  My  bi 
not  living;  no.  sir."    The  plaintiff  tl 
offered  to  prove  the  declarations  i 
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the  deceased  brother  to  the  witness,  imme- 
diately after  the  conversation  between  said 
Howard,  the  deceased,  and  Frisbie,  as  to  the 
conversation  between  them  in  regard  to  the 
terms  of  payment  for  the  elevator.  This  was 
objected  to  by  the  defendant,  and  excluded. 
Such  exclusion  was  proper.  The  evidence 
offered  was  not  admissible  as  part  of  the  res 
gestae.  Rockwell  v.  Taylor,  41  Conn.  50,  and 
cases  cited.  Indeed,  the  plaintiff  refers  to 
no  case,  and  we  doubt  if  any  exists  any- 
where, in  the  infinite  range  of  discussion  of 
this  subject,  which  gives  color  to  the  claim 
that  tbe  statement  made  by  a  person,  not 
a  party,  as  to  what  conversation  took  place 
between  hlin  and  another  person,  not  then 
present,  at  a  previous  interview,  could  ever, 
under  any  circumstances  whatever,  be  ad- 
missible on  this  ground.  But  it  is  urged  that, 
"if  not  evidence  to  prove  the  fact  as  to  what 
took  place  at  the  interview  in  question,  it  Is 
relevant  as  being  one  of  the  circumstances 
aud  conditions  under  which  Mr.  Howard 
wrote  the  letters  in  evidence";  that  these  let- 
ters "must  be  construed  to  some  extent,  at 
least,  In  connection  with  his  knowledge  in 
regard  to  the  negotiations  already  pending." 
Certainly,  the  evidence  was  claimed,  for  no 
such  purpose  In  the  court  below.  But  if  it 
bad  been,  there  Is  nothing  in  the  language 
:>f  tbe  correspondence  itself  to  indicate  the 
necessity  of  a  construction  of  any  part  of  it 
o  which  this  extrinsic  information  would  be 
germane. 

Tbe  elevator  transaction,  as  found  by  the 
lourt  below,  was  substantially  as  follows: 
In  the  latter  part  of  August,  1801,  Howard 
Bros.,  or,  as  the  court  has  found,  the  plain- 
iff,  through  them  as  Its  agents,  opened  nego- 
iations  with  the  defendant,  relative  to  the 
>lacing  by  the  defendant  of  a  passenger  ele- 
ctor in  the  building  of  one  Shattuck,  of  Low- 
(11,  Mass.,  who  was  a  customer  of  said  How- 
mi  Bros.,  in  connection  with  a  motor  of  the 
ilaintlff's  manufacture.  On  September  2, 
.801,  tbe  plaintiff  wrote  tbe  defendant,  ln- 
'losing  the  data  for  estimating  upon  the 
(levator.  Shortly  after  this  Mr.  Frisbie, 
■resident  of  tbe  defendant  company,  went 
o  I-owell  with  Mr.  Howard,  and  as  a  result 
f  this  visit  Mr.  Shattuck  gave  Mr.  Howard 
n  order  for  an  elevator.  Thereupon  Howard 
ontracted  with  the  defendant  to  put  in  the 
levator,  hi  connection  with  a  motor  of  plain- 
iff's  manufacture,  and  according  to  the  de- 
ails  submitted,  partly  in  writing,  and  in  part 
rally,  to  Mr.  Shattuck  and  Mr.  Howard  by 
Ir.  Frisbie.  and  to  install  tbe  motor  and  ele- 
ator,  for  the  consideration  of  $1,200.  The 
efendant  accepted  the  contract  above  set 
»rth,  and  gave  Howard  Bros,  a  guaranty 
lat  tbe  elevator  should  be  a  satisfactory 
working  machine  for  one  year.  No  written 
iKf-iflcatlons  or  plans  for  the  elevator  were 
lade.  The  elevator  was  to  have  been  oom- 
leted  and  put  in  in  November,  1801,  but 
wing  to  tbe  defendant,  the  elevator  was  not 
ut  in  until  the  latter  part  of  March,  1802. 
v-38A.no.13— 89 


This  delay  was  caused  wholly  by  the  de- 
fendant, and  was  tbe  occasion  of  causing 
Howard  to  doubt  whether  Shattuck  would 
accept  the  elevator.  Under  the  circumstan- 
ces, the  plaintiff  would  have  been  justified  in 
refusing  to  accept  the  elevator  and  canceling 
the  contract  for  the  same.  On  March  14, 
1802.  in  response  to  a  telegram  from  the  de- 
fendant saying,  "To  avoid  farther  delay  we 
send  machine  and  man  to-night;  rebate  can 
be  satisfactorily  arranged  later,"  Mr.  How- 
ard wrote  to  tbe  defendant  as  follows;  "We 
have  written  to  Mr.  Shattuck,  and  if  be  is 
willing  the  elevator  can  probably  be  put  In 
without  further  delay.  We  know  of  one  ten- 
ant who  has  not  paid  any  rent  on  account  of 
not  having  the  elevator,  and  his  rent  amounts 
to  $100  per  month,  since  December  1,  1801. 
Mr.  Shattuck  will  probably  expect  this  to 
be  made  good.  If  you  put  the  elevator  In, 
and  it  works  satisfactorily,  Mr.  Shattuck  will 
probably  accept  and  pay  for  it,  if  he  is  satis- 
fied with  the  rebate.  He  will  probably  want 
time  to  test  it,  however,  and  we  shall  not  ex- 
pect to  be  called  on  to  pay  for  it  until  he  has 
accepted  and  paid  for  it.  With  this  under- 
standing, If  you  think  best,  the  elevator  can 
be  put  in,  and  we  trust  will  prove  a  com- 
plete success.  We  shall  be  very  glad  when 
the  matter  is  settled."  The  defendant,  on 
March  17,  1802,  replied  to  this  letter,  saying: 
"We  shipped  the  machine  to  Lowell  last 
Monday,  and  our  man  went  on  Tuesday,  and 
says  that  he  found  Mr.  Shattuck  quite  pleas- 
ant He  started  right  in  to  unpack  car,  and 
we  shall  expect  to  have  him  happy  in  a  few 
days  now.  Our  Mr.  Frisbie  will  probably  go 
on  when  they  are  ready  to  start  up.  We  do 
not  anticipate  any  trouble  in  reaching  a  sat- 
isfactory basis  of  settlement  with  Mr.  Shat- 
tuck. Of  course  the  party  you  refer  to  as 
not  having  paid  his  rent,  which  is  $100  per 
month,  since  December  1st,  is  no  doubt  en- 
titled to  some  rebate  because  he  has  not  had 
the  use  of  elevator;  but  it  is  ridiculous  for 
him  to  hold  back  tbe  whole  amount,  and  we 
believe  Mr.  Shattuck  to  be  too  fair  a  man 
not  to  see  it."  The  defendant,  further,  in 
subsequent  statements,  agreed  to  make  re- 
bate of  any  damage  to  the  plaintiff  from  the 
delay  in  putting,  in  the  elevator.  Neither  the 
plaintiff  nor  Howard  ever  canceled,  or  at- 
tempted to  cancel,  tbe  original  contract,  be- 
cause of  the  defendant's  failure  to  complete 
it  in  time.  The  defendant  at  no  time  ever 
accepted  the  conditions  imposed  in  the  letter 
of  March  14,  1802,  nor  was  tbe  original  con- 
tract at  any  time  changed.  Tbe  plaintiff 
never  renewed  tbe  claim  made  in  said  letter 
of  March  14, 1802.  The  elevator  was  run  for 
a  month  or  five  weeks  without  complaint  by 
Shattuck  to  Howard  or  to  tbe  defendant. 
The  latter  part  of  May,  Shattuck  refused  to 
pay.  for  tbe  elevator,  because  the  freight  car 
did  not  come  up  even  with  the  top  floor. 
Howard  notified  the  defendant,  and  it  sent 
its  mechanic,  a  Mr.  Storer,  to  repair  it.  Shat- 
tuck thought  the  man  did  not  understand  his 
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business,  refused  to  allow  blra  to  make  the 
repairs,  and  sent  him  away.  The  elevator 
then  remained  unused,  and  neither  Sbattuck 
nor  Howard  made  any  effort  to  have  the 
same  repaired  until  late  in  August,  when 
Mr.  Friable  came  up  and  fixed  the  defect 
Sbattuck  had  complained  of.  Several  otber 
trifling  defects,  at  times,  were  noticed.  On 
November  10.  1802,  Howard  demanded  a  set- 
tlement with  Shattuck.  He  refused  to  ac- 
cept until  a  test  had  been  made.  The  test 
was  then  made,  and  the  clutches  failed  to 
hold  the  elevator.  On  December  19,  1892, 
the  state  inspector  ordered  the  elevator  clos- 
ed, because  of  the  defect  in  the  safety  device. 
This  could  have  been  easily  remedied.  Nei- 
ther Shattuck  nor  Howard,  after  condemna- 
tion, requested  the  defendant  to  repair  the 
machine.  On  each  occasion,  when  Frlsbie 
repaired  the  elevator,  he  left  it  in  working 
order.  From  the  time  the  elevator  was  put 
in  by  the  defendant,  about  March  25,  1892, 
down  to  November  1,  1892,  the  defendant  re- 
paired the  elevator  five  or  six  times,  and  it 
did  this  in  order  to  have  Shattuck  make  a 
satisfactory  settlement  with  Howard,  and  in 
order  to  carry  out  Its  guaranty  with  Howard. 
The  elevator  could  hare  been  tested  and  ex- 
amined in  April  and  May,  and  Its  defects  dis- 
covered. The  first  test  of  the  machine  made 
by  Shattuck  or  the  plaintiff,  purposely  to  test 
it,  was  in  November,  1892,  nearly  nine 
months  after  it  had  been  put  In,  during  four 
to  five  months  of  which  time  it  had  been  in 
operation.  On  November  26,  1892.  the  plain- 
tiff wrote  the  defendant:  "Mr.  Shattuck  has 
sent  word  that  he  is  not  satisfied  with  the 
elevator,  and  will  not  accept  it.  He  has  had 
an  inspector  look  at  it,  who  says  that  it  can- 
not be  passed.  Mr.  Shattuck  says  he  is  go- 
ing to  have  some  other  elevator  put  in."  In 
January,  1893.  the  plaintiff  took  the  elevator 
out  and  shipped  it  to  the  defendant.  There 
was  no  fraud  in  the  sale  of  the  elevator,  and 
the  contract  of  sale  of  elevator  did  not  per- 
mit It  to  be  returned  on  any  account.  The  de- 
fendant refused  to  accept  the  elevator  so  re- 
turned to  it.  The  elevator  did  not  operate 
during  the  time  it  was  in  Shattuck's  building 
In  accordance  with  the  guaranty  or  warranty 
of  the  defendant.  The  court  further  found  in 
these  words:  "The  plaintiff  was  entitled  to  a 
fair  opportunity  to  reasonably  test  this  ele- 
vator before  acceptance,  and  within  such  rea- 
sonable time  the  plaintiff  did  not  refuse  to 
accept  the  elevator.  •  •  *  I  find  that  the 
plaintiff,  through  its  agents,  Howard  Bros., 
accepted  said  elevator,  and  that  Shattuck, 
the  customer  of  said  plaintiff,  accepted  said 
elevator.  The  plaintiff,  through  Its  agents, 
Howard  Bros.,  was  negligent  in  not  pressing 
Shattuck  for  payment,  and  compelling  him 
to  expressly  accept  or  reject  the  elevator,  and 
In  permitting  him  to  return  the  same.  The 
plaintiff's  only  remedy,  upon  the  facts  found, 
was  for  breach  of  warranty,  and  damages  for 
delay  in  completing  contract,  and  loss  con- 
sequent thereto.    No  evidence  was  offered  of 


the  difference  in  value  between  the 
as  warranted   and  the  elevator  as  it 
to  be,  nor  of  any  loss  or  damage  r 
from  the  delay  in  completing  the  cor 
the  time  agreed,  nor  was  any  claim 
the  trial  of  the  cause  for  recovery 
grounds." 

The  claims  of  law  made  by  the 
In  the  court  below,  in  reference  to  th 
action,  were  these,  in  substance:  Kii 
the  letter  of  March  14,  1892.  with 
swer  thereto  of  March  17,  1892,"  herel 
recited,  constituted  the  contract  betv 
parties  as  to  the  terms  and  condii 
payment;  second,  that  the  facts  fo 
topped  the  defendant  from  claim 
plaintiff  to  be  responsible;  third,  the 
the  circumstances  the  acts  of  Shatti 
Howard  did  not  amount  to  an  accept 
the  elevator.  We  will  consider  the 
these  claims  first.  The  case  of  Sen 
Trading  Co.,  37  Conn.  130,  was  an  a 
assumpsit  on  a  bank  check  given 
plaintiff  by  the  defendants,  for  47  bt 
potatoes  and  4  barrels  of  onions,  sold 
plaintiff  to  the  defendants,  and  bou. 
received  by  them,  after  an  examinat 
Inspection  to  their  satisfaction.  Tl 
toes  were  sold  on  a  warranty  of  theli 
ness  and  quality  by  the  plaintiff,  whl 
ranty  was  broken;  but  there  was  n 
on  the  part  of  the  plaintiff,  and  n< 
ment  that  the  goods  might  be  retu 
case  the  warranty  proved  untrue.  Tl 
were  delivered  In  warm  weather,  am 
day  after  the  purchase  were  found  i 
inferior  quality  and  decaying.  The 
ants  thereupon  notified  the  plaintiff 
condition,  and  that  they  should  not 
them,  and  offered  to  return  them,  w 
fer  the  plaintiff  declined.  This  coi 
that  the  defendants  could  not.  on 
of  a  breach  of  warranty,  rescind  1 
tract  and  return  the  goods,  in  the 
of  any  agreement  to  that  effect;  t 
defendants  could  only  recover  for  w 
broken,  the  rule  of  damages  being 
ference  in  value  between  the  goods 
ranted  and  as  they  proved  to  be.  1 
cited  differs  from  the  case  before  us 
particulars,  and,  beginning  with  the  i 
tlon  that  the  case  was  correctly  d 
concerning  which  we  entertain  no 
and  that  It  declares  the  settled  law 
state,  let  us  first  inquire  wherein  tl 
ferences  lie,  and  what  should  be  thei 
This  court,  in  the  opinion,  cites  the  li 
used  In  the  earlier  and  well-considei 
of  Kellogg  v.  Denslow,  14  Conn.  411, 
condition  that  the  vendee  may  ret 
property  in  a  certain  event  is  implie 
case  of  executory  contracts,  as  when 
cle  Is  ordered  from  a  manufacturer,  ^ 
tracts  that  it  shall  be  fit  for  a  cert 
pose,  and  the  article  sent  as  such 
completely  accepted  by  the  party  < 
it,  and  adds.  "The  judge  seems  to 
distinction  between  executory  and  « 
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icts  In  this  regard-"  After  further  cit- 
hief  Justice  Hlnman,  in  Merrlman  v. 
nan,  32  Conn.  140,  which  contains  a  re- 
ibly  lucid  statement  of  principles  ap- 
ile  In  the  case  of  a  sale  by  sample,  the 
adds:  "Here  again  the  same  distlnc- 
jeems  to  be  made  which  is  expressly 
in  the  cases  cited  from  the  modern 
sh  law  and  the  decisions  of  our  sister 
i,  that  If  the  contract  of  sale  is  ex- 
ry  there  Is  an  implied  agreement  that 
roperty  may  be  returned  if  it  does  not 
rm  to  the  sample  which  is  the  basis  of 
ontraet,  or  the  order  made  upon  the 
facturer  or  seller  of  the  goods.  But  If 
ale  Is  executed,  and  free  from  fraud, 
;  property  is  accepted  under  the  con- 
which  was  made  in  good  faith,  no 
implication  exists.  *  •  *  The  dis- 
on  between  an  executory  and  executed 
act  of  sale  In  this  respect  is  manifest. 
b  one  case  the  property  is  accepted  un- 
ite contract,  and  in  the  other  it  is  not. 
e  case  under  consideration  the  defend- 
ed an  ample  opportunity  to  Inspect  the 
and  satisfy  themselves  whether  they 
rmed  to  the  warranty.  They  became 
led  on  the  subject  after  dkaminlng  them 
;lr  full  satisfaction,  and  they  accepted 
received  them  under  the  contract 
e  goods  are  bought  by  sample  or  or- 
from  a  manufacturer,  no  such  oppor- 
r  for  inspection  exists  before  the  prop- 
is  received,  and,  when  received,  the 
■e  should  have  a  reasonable  opportuul- 
r  Inspection  and  examination  of  it,  be- 
le  should  be  required  to  accept  It  under 
infract."  To  the  same  effect  is  the  lan- 
•  of  Lord  Blackburn,  In  his  work  on 
(pages  360,  361),  cited  by  the  plaintiff's 
el  in  their  most  admirable  brief  and 
mental  brief  to  which  we  are  under 
great  obligations,  as  well  as  to  the  oral 
aent  in  their  support,  for  assistance  in 
camlnation  of  the  questions  In  this  case. 
Blackburn  says:  "If  the  contract  was 
sale  of  an  earmarked  chattel,  and  was 
ecutory  one,  so  that  the  property  in  the 
did  not  pass  at  the  time  of  the  con- 
then  the  vendee  may  refuse  to  accept 
when  tendered  if  they  are  not  such 
>  vendor  warranted  they  should  be.  If 
:epts  them,  then  he  cannot  return  them, 
as  his  remedy  In  an  action  for  dam- 
It  may  become  a  question  whether 
jndee  has  accepted  the  goods."  All  this 
st  clearly  expressed,  and  the  meaning 
vious.  In  order  to  constitute  a  eoin- 
I  sale  there  must  be  an  acceptance  of 
>ods  sold.  In  case  of  what  is  called  an 
nted  sale,"  the  very  fact  that  It  Is  ex- 
1  Involves  the  existence  of  opportunity 
.spection  before  receipt  by  the  vendee, 
mcb  opportunity  existing,  acceptance  is 
ied.  from  receipt,  and  under  the  con- 
But  in  case  of  sale  by  sample,  or  of 
tide  to  be  manufactured,  no  such  op- 
nity  exists  at  the  time  of  the  contract. 


When,  therefore,  the  goods  are  tendered,  the 
vendee  may  refuse  to  receive  them  if  they 
are  not  such  as  warranted.  And  even  when 
received,  such  receipt  will  not  constitute  ac- 
ceptance, provided  it  does  not  afford  a  pres- 
ent reasonable  opportunity  for  examination 
and  Inspection;  for  until  such  opportunity 
the  vendee  is  not  to  be  held  to  have  accept- 
ed. But  after  acceptance  there  is  no  longer 
any  difference  between  an  executed  and  ex- 
ecutory sale,  for  the  simple  reason  that  there 
is  no  longer  any  executory  sale.  It  has 
then  become  executed.  The  case  before  us 
was  originally  oue  of  executory  sale.  This 
the  trial  court  fully  recognized,  for  it  found 
that  "the  plaintiff  was  entitled  to  a  fair  op- 
portunity to  reasonably  test  this  elevator  be- 
fore acceptance."  The  further  statement  in 
the  finding,  that  "the  contract  of  sale  of  the 
elevator  did  not  permit  it  to  be  returned  on 
any  account,"  was  manifestly  Intended  to  be 
construed  in  connection  with  such  preceding 
finding,  and  not  as  contradictory  thereof; 
and  therefore  as  meaning  that  It  embraced 
no  express  provision  for  such  return.  The 
ground  of  decision  was  that  "within  such 
reasonable  time  the  plaintiff  did  not  refuse 
to  accept  the  elevator,"  and  that,  In  fact, 
both  the  plaintiff  and  Shattuck  did  accept 
it  The  consideration  of  the  case  is  there- 
fore advanced,  in  the  language  above  quoted 
from  Blackburn,  to  the  "question  whether 
the  vendee  has  accepted  the  goods."  The 
court  below  held  it  bad.  Was  such  ruling  er- 
roneous? 

Before  proceeding  to  consider  this  ques- 
tion, however,  it  may  be  well  to  say  that  It 
seems  of  little  importance,  so  far  as  the  deci- 
sion of  the  present  case  is  concerned,  what 
view  may  be  adopted  of  the  character  of 
what  has  been  termed  an  "executory  sale," 
during  the  time  that  it  remains  in  the  in- 
complete state  which  causes  it  to  be  so  de- 
nominated. If,  as  the  plaintiff  asserts,  it  is 
not  a  sale  at  all.  but  a  consignment  on  ap- 
proval, the  sale  only  to  take  effect  on  ap- 
proval and  acceptance  of  the  article,  then, 
when  so  approved  and  accepted,  it  became  a 
sale.  Our  present  Inquiry  is  not  so  much 
what  it  was,  as  whether  the  court  below 
was  correct  in  its  conclusion  as  to  what  it 
became.  For  the  same  reason  it  is,  per- 
haps, not  necessary  largely  to  inquire  what 
force  there  is  In  the  point,  made  by  the 
plaintiff,  that  "In  an  executory  contract  for 
the  sale  of  goods  to  be  manufactured  for 
the  vendee,  a  warranty  that  they  shall, 
when  delivered,  be  satisfactory  to  the  ven- 
dee, makes  the  buyer  the  sole  Judge,  and  the 
sale  absolutely  conditional  upon  the  latter's 
satisfaction.  The  only  limitation  is  that  his 
decision  that  it  is  not  satisfactory  must  be 
made  in  good  faith,  and  not  arbitrarily  or 
from  caprice.  The  article  to  be  delivered 
must  be  to  his  fair  satisfaction.  If  It  is  not 
he  has  the  right  to  reject  it  and  rescind  the 
sale."  In  support  of  this  proposition  Zales- 
ki  v.  Clark,  44  Conn.  218,  is  cited;  also  au 
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merous  cases  in  other  Jurisdictions.  But  this 
right,  -wherever  it  exists,  is  manifestly  one 
to  be  exercised  before  acceptance,  not  after. 
Whether  the  case  before  us  is  one  for  the 
proper  application  of  this  principle  need  not 
be  considered.  If  it  is,  the  plaintiff  has  uo 
occasion  to  avail  itself  of  it,  provided  the 
elevator  was  not  accepted,  and  cannot  in- 
voke it  if  the  elevator  was  accepted.  Was 
it  accepted?  The  court  found  paragraph  64 
of  the  plaintiff's  requests  to  incorporate 
facts  in  the  finding  ("Shattuck  never  ex- 
pressly accepted  said  elevator,  nor  did  the 
Howard  Bros.,  nor  did  the  plaintiff")  to  be 
"Proven  partially,"  and  paragraph  65  of  said 
requests  ("The  acceptance,  if  there  was  such 
acceptance,  must  be  inferred  from  the  acts 
and  transactions  between  the  parties")  to  be 
"Proven."  There  appears  to  have  been  no 
evidence  of  any  express  acceptance.  On  the 
contrary,  paragraph  95  of  plaintiff's  requests 
("Said  Shattuck  always  refused  to  pay  for 
said  elevator,  on  the  ground  that  it  was  not 
satisfactory  to  him")  was  marked  "Prov- 
en." Nevertheless,  there  is  nothing  neces- 
sarily inconsistent  with  this  in  the  finding 
of  the  court  that  both  the  plaintiff  and  Shat- 
tuck did  accept  it.  It  was  In  the  power  of 
the  court  to  find  acceptance  as  an  inference 
from  acts  and  transactions  proven  (Dubuque 
v.  Coman,  64  Conn.  479,  30  Atl.  777),  and 
such  inference  might  be  drawn  and  such  ac- 
ceptance exist,  notwithstanding  the  party 
held  to  accept,  himself  refused  to  recognize 
that  he  had  done  so  (Brown  v.  Foster,  108 
N.  Y.  390,  15  N.  E.  608).  Not  only  do  ac- 
tions sometimes  speak  more  loudly  than 
words;  they  also  speak  to  a  different  pur- 
port and  effect.  It  is  true,  as  the  plaintiff 
asserts,  that  there  is  no  claim  here  for  dam- 
ages for  refusal  to  accept;  that  the  question 
at  issue  is  not  whether  the  plaintiff  right- 
fully or  wrongfully  refused,  or  whether  un- 
der the  circumstances  a  refusal  or  a  failure 
to  accept  would  have  been  right  or  wrong. 
The  court  below  thought  that  it  would  have 
been  justifiable,  but  that  It  did  not  exist. 
The  grounds  upon-  which  the  court  reached 
this  conclusion  appear  In  the  finding:  "The 
elevator  was  run  for  a  month  or  five  weeks, 
without  complaint  by  Shattuck  to  Howard 
or  to  the  defendant.  The  elevator  could 
have  been  tested  and  examined  In  April  and 
May,  and  its  defects  discovered.  The  first 
test  of  the  machine,  made  by  Shattuck  or 
the  plaintiff,  purposely  to  test  the  machine, 
was  in  November,  1892,  nearly  nine  months 
after  it  had  been  put  in,  and  during  four  to 
five  months  of  which  time  it  had  been  in 
operation.  The  plaintiff,  through  its  agents, 
Howard  Bros.,  was  negligent  In  not  press- 
ing Shattuck  for  payment,  and  compelling 
him  to  expressly  accept  or  reject  the  elevat- 
or, and  in  permitting  him  to  return  the 
same."  Now,  while  some  of  the  authorities 
lay  down  the  proposition  that  mere  retention 
of  property  for  a  period  of  time  does  not 
constitute— that  Is,  is  not  itself— acceptance, 


they  all  agree  that  It  is  evidence  v 
not  satisfactorily  explained,  so  as  ti 
or  excuse  it,  may  warrant  a  eonclus 
the  property  has  been  accepted;  c 
sometimes  said,  may  be  a  waiver 
right  to  rescind  and  return,  and  eq 
to  acceptance.  In  this  case  there  w; 
thing  more  than  mere  retention.  Tl 
retention  coupled  with  use  for  a  ex 
ble  time  without  complaint  Then 
further  retention,  coupled  with  m 
complaint,  and  a  considerable  perta 
use  and  storage,  all  of  which  time 
ed,  in  the  aggregate,  to  about  nine 
And  so  the  question  comes  to  this 
plaintiff  asserts:  "Was  plaintiff's  i 
of  the  elevator  in  his  building  i 
months  before  finally  rejecting  It  a: 
sonable  delay,  under  the  circumsti 
this  particular  case?"  We  mean  t 
was  the  question  before  the  trial  c< 
the  trial  had  been  to  the  Jury,  that 
would  have  been  submitted  to  thei 
logg  v.  Denslow,  14  Conn  422;  C 
Pemberton,  53  Conn.  221,  2  Atl.  31i 
Atl.  682.  As  It  comes  before  us,  It  i 
broad  as  that,  for  we  con  only  rei 
action  of  the  superior  court  In  passi 
this  issue  of  fact  or  Jury  question 
extent  of  determining  whether  it  rt 
conclusion  which  the  law  does  not 
Such  being  the  question  before  us, 
examine  the  claims  of  the  plaintiff  I 
to  it.  They  are:  First,  'In  examini 
is  a  reasonable  time  for  rejecting  g 
conduct  of  the  seller  may  be  taken  I 
slderation,— as  where  he  attempts 
them  in  a  proper  condition,  or  as  w 
a  misrepresentation,  he  has  induced 
chaser  to  prolong  the  trial."  This 
supported  by  the  citation  of  authorit 
perhaps  the  best  warrant  for  it  is 
conformity  to  reason  and  justice, 
hesitatingly  adopt  it  as  correct.  B 
is  nothing  to  lead  us  to  think  the  c 
low  aid  not  do  so  also,  and  give  to 
slderation  full  weight.  The  finding  st 
in  the  latter  part  of  May  (after  the  i 
as  is  found,  bad  been  running  foui 
weeks  without  complaint,  and  con 
been  tested  and  examined),  Shattuck 
to  pay  for  it,  on  a  specific  ground, 
that  the  freight  car  did  not  come 
with  the  top  floor.  Other  trifling  de 
times,  were  noted,  and  the  defen 
puired  the  elevator  five  or  six  times, 
occasion  leaving  it  in  working  order, 
ing  this  in  order  to  have  Shattuck 
satisfactory  settlement  with  Howan 
carry  out  its  guaranty  with  him.  M 
rnent  was  demanded  by  Howard  fn 
tuck  until  November,  1892,  and  then 
first  time,  the  test  which  could  hi 
made  in  April  and  May  was  requi 
condition  precedent  to  his  acceptan 
der  such  circumstances  we  cannot  t 
matter  of  law,  that  there  was  sue) 
planation  of  the  delay,  by  plaintiff  a 
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that  the  lapse  of  time  (alia  to  furnish 
•nee  of  acceptance  by  them  of  the  ele- 
'  In  question.     It   may  be  added   that 

Is  nothing  In  tbe  record  to  Indicate  that 
explanation  or  excuse  was  offered  for 
leglect  to  test  and  examine  tbe  elevator 
>rU  or  If  ay,  by  which  its  defects  would 

been  discovered,  or  for  its  use  without 
laiiit    for  four   or   Ave   weeks,    during 

months.  That,  alone,  would  have  sus- 
d  the  conclusioa  of  tbe  court  below, 
lweil  v.  Reynolds,  38  Conn.  31;  Kellogg 
?n8low,  supra.  But  again,  it  appears 
"the  defendant  gave  Howard  Bros,  a 
inty  that  the  elevator  should  be  a  Bat- 
tery  working   machine  for  one  year." 

tbe  plaintiff  insists,  was  a  condition  of 
ale,  and  gave  the  plaintiff,  by  Its  express 
j,  a  year  in  which  to  reject;  that  the 
al  was  in  fact  made  within  the  year, 
te  ground  that  it  did  not  comply  with 
warranty,  as  tbe  court  found  to  be  the 
This  claim  was  not  indicated  In  tbe 
lings,  not  made  in  the  court  below,  not 
aced  in  the  reasons  of  appeal,  and  man- 
y,  from  the  entire  record,  is  a  view 
b  did  not  enter  Into  the  minds  of  the 
im  in  the  day  and  timeiof  the  transac- 

But,  besides  this,  it  is  evident  that  it 
t  of  the  nature  of  an  express  warranty 

the  length  of  time  an  article,  either  in 
ence  at  the  time  of  the  contract,  or 
after  to  be  made  and  delivered,  shall 
nae  to  keep  in  order,  or  work  satisfac- 
'  or  well,  to  be  a  condition  precedent  to 
tassing  of  title,  or  to  tbe  acceptance  of 
article.  Such  a  warranty  is  not  a  con- 
i  at  all.  If  It  were,  it  would  be  a  sub- 
;nt,  not  a  precedent,  one.  Tbe  time  stip- 
d  in  the  warranty  would  not  begin  to 
until  the  contract  was  complete,— until 
•xeeutory  sale  became  executed  by  de- 
r,  receipt,  and  acceptance.  Cases  sim- 
to  those  cited  by  the  plaintiff,   where 

is  an  express  provision  In  the  contract 
the  goods  are  not  to  be  paid  for  until  a 
in  event  happens  or  condition  is  per- 
ed.  or  where  the  period  named  is  stlpu- 

to  be  a  time  of  trial,  belong  to  a  dlffer- 
lase,  and  are  subject  to  other  rules. 

have  thus  far  been  considering  the 
Jous  which  arise  from  the  original  con- 
between  the  parties.  But  It  is  further 
led  that  such  contract  was  modified  by 
ard's  letter  of  March  14,  1882,  and  de- 
tnt's  letter  of  March  17, 1882,  and  by  the 
idant's  going  ahead,  after  receipt  of  said 
•  of  March  14,  1882.  to  install  the  ele- 
.  The  court  below  held  that  tbe  original 
act  was  never  canceled  or  changed,  and 
tbe  defendant  at  no  time  ever  accepted 
ondttions  imposed  in  the  letter  of  March 
882.    This  is  said  to  be  error.    At  tbe 

the  letter  of  March  14th  was  written, 
instances  of  delay  on  the  part  of  tbe  de- 
int,  which  were  the  occasion  of  causing 
ard  to  donbt  whether  Shattuck  would 
>t  the  elevator,  would  have  Justified  the 


plaintiff  itself  in  refusing  to  accept  It,  and 
In  canceling  the  contract  for  the  same.  Un- 
der these  circumstances,  replying  to  a  tele- 
gram from  the  defendant  that  tbe  elevator 
had  been  sent  to  Lowell,  Howard  said:  "We 
have  written  to  Mr.  Shattuck,  and  If  he  Is 
willing  the  elevator  can  probably  be  put  in 
without  further  delay.  We  know  of  one  ten- 
ant who  has  not  paid  any  rent  on  account 
of  not  having  the  elevator,  and  his  rent 
amounts  to  $100  per  month,  since  December 
1,  1881.  Mr.  Shattuck  will  probably  expect 
this  to  be  made  good.  If  you  put  the  ele- 
vator in,  and  it  works  satisfactorily,  Mr. 
Shattuck  will  probably  accept  and  pay  for 
it,  if  he  is  satisfied  with  tbe  rebate.  He  will 
probably  want  time  to  test  it,  however,  and 
we  shall  not  expect  to  be  called  upon  to  pay 
for  it  until  be  has  accepted  and  paid  for  It 
With  this  understanding,  If  you  think  best, 
tbe  elevator  can  be  put  in,  and  we  trust  will 
prove  a  complete  success."  Now  let  us  see 
in  what  way  this  proposition,  If  accepted, 
can  be  said  to  nave  altered  the  preceding 
contract.  As  Mr.  Shattuck  was  willing  that 
the  elevator  should  be  put  in,  and  the  defend- 
ant agreed  to  make  rebate,  the  portion  of  the 
letter  referring  to  these  matters  may  be  pass- 
ed over.  Passing,  next,  the  statement  of 
what  Mr.  Shattuck  would  probably  do,  In- 
cluding that  be  would  probably  want  time  to 
test  it  all  of  which  were  his  rights  under 
the  contract,  whicb  rights,  or  tbe  contract  as 
to  him,  it  is  not  claimed  were  enlarged  or 
altered  by  tbe  letter,  it  adds:  "We  shall  not 
expect  to  be  called  on  to  pay  for  it  until  be 
has  accepted  and  paid  for  It.  With  this  un- 
derstanding, if  you  think  best  the  elevator 
can  be  put  in."  Now,  as  to  tbe  defendant's 
letter  of  March  17th,  there  is  certainly  noth- 
ing in  It  expressing  any  assent  to  this  con- 
dition. If  any  is  tb  be  held  to  have  been 
given,  it  Is  certainly  on  the  ground  which 
the  plaintiff  asserts,— failure  to  dissent,  and 
proceeding  to  install  tbe  elevator.  But  with- 
out anticipating  the  question  of  estoppel,  to 
which  we  Shan  presently  come,  we  think  It 
would  be  a  dangerous  doctrine  to  hold  that 
the  effect  of  proceeding  to  install  the  ele- 
vator, after  the  receipt  of  the  letter,  Is  to  be 
deemed  an  acceptance  of  any  conditions 
which  it  sought  to  impose.  The  effect  would 
be  to  give  to  parties  situated  as  this  plaintiff 
was  an  undue  advantage.  For  aught  that 
appears,  the  defendant  may  in  good  faith 
have  considered  that  it  had  the  right  to  In- 
stall tbe  elevator  under  the  contract,  al- 
though the  court  below  has  held  the  fact  to 
be  otherwise.  If  the  plaintiff  had  refused 
to  permit  the  defendant  to  do  so,  and  re- 
scinded tbe  contract,  the  defendant  could 
have  tested  tbe  question  in  a  proper  suit  for 
tbe  breach.  But  if  the  plaintiff,  not  refus- 
ing, can  nevertheless,  witbout  the  consent  of 
the  defendant,  impose  a  condition  materially 
altering  the  contract,  under  which  contract, 
so  altered,  and  not  the  original  one,  if  tbe 
defendant  proceeds,  it  must  be  held  to  have 
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acted,  then  it  would  seem  that  it  could 
neither  sue  for  damages  by  reason  of  the 
rescission  of  the  original  contract,  since  the 
plaintiff  has  waived  the  asserted  right  to 
make  such  rescission,  nor  for  compensation 
for  its  performance,  since  the  imposed  con- 
dition or  such  waiver,  to  which  the  defend- 
ant, by  proceeding,  is  held  to  have  assented, 
has  altered  such  contract,  and  substituted, 
as  it  is  asserted,  a  vitally  different  one  in 
Its  place. 

Neither  do  we  think  the  court  erred  In  re- 
fusing to  rule  that  the  defendant,  by  proceed- 
ing to  install  the  elevator  while  expressing  no 
dissent  from  the  conditions  contained  in  the 
letter  of  March  14,  1892,  is  estopped  from  de- 
nying that  such  letter  constituted  the  contract 
between  the  parties,  and  that.  Sbattuck  nev- 
er having  accepted  or  paid  for  the  elevator, 
the  plaintiff  was  not  responsible.  We  will 
adopt,  as  applicable  to  this  case,  the  defini- 
tion of  equitable  estoppel  arising  from  acts 
purposely  done  to  affect  the  person  who  in- 
voked the  estoppel,  which  the  plaintiff  quotes 
from  Sir  James  Stephen  (Dig.  Ev.  art.  102): 
"When  one  person,  by  anything  which  he 
does  or  says,  or  abstains  from  doing  or  say- 
ing, intentionally  causes  or  permits  another 
person  to  believe  a  thing  to  be  true,  and  to 
act  upon  such  belief  otherwise  than,  but  for 
that  belief,  he  would  have  acted,  neither  the 
person  first  mentioned  nor  his  representative 
in  Interest  is  allowed.  In  any  suit  or  proceed- 
ing between  himself  and  such  person  or  his 
representative  In  interest,  to  deny  the  truth 
of  that  thing."  But  we  cannot  say  that  the 
defendant,  bv  anything  which  It  did  or  said, 
or  abstained  from  doing  or  saying,  bad  any 
intention  or  thought  of  inducing  the  plaintiff 
to  believe  it  to  be  true  that  the  defendant 
assented  to  the  conditions,  or  to  act  on  that 
belief  otherwise  than  but  for  that  belief  the 
plaintiff  would  have  acted.  On  the  contrary, 
the  language  of  the  letter  of  March  17.  1802, 
replying  to  that  of  March  14th,— beginning 
with  a  repetition  of  the  information  contain- 
ed In  the  previous  telegram  that  the  machine 
was  already  shipped,  aiding  that  Mr.  Sbat- 
tuck had  been  "willing,"  that  Is,  "quite  pleas- 
aut."  and  bad  "started  right  in  to  unpack 
car,  and  we  shall  expect  to  have  him  happy  in 
a  few  days  now."  and  assenting  to  such  re- 
bate as  might  be  required  on  account  of  de- 
lay.—was  presumably  Intended  as  a  full  an- 
swer and  compliance  with  the  plaintiffs  prop- 
osition, as  it  was  understood  by  the  defend- 
ant. If  not  understood  by  the  plaintiff  to  be 
such,  there  would,  we  think,  be  equally  good 
ground  to  claim  that  the  plaintiff  should  have 
forthwith  notified  the  defendant  that  it  was 
not  satisfactory,  and  that  no  modified  assent 
to  its  Imposed  conditions  would  be  accepta- 
ble: but  unless  such  conditions  were  fully 
agreed  to,  the  work  then  in  progress  must 
stop,  and  tbe  contract  be  regarded  as  rescind- 
ed and  at  an  end.  There  would  be  quite  as 
much  reason  for  holding  the  plaintiff  estop- 
ped for  failure  to  dissent  to  the  defendant's 


letter,  as  the  defendant  for  falling  t( 
to  that  of  the  plaintiff.  More  espec 
this  true,  provided  the  construction  to 
ced  on  tbe  plaintiff's  proposed  condl 
as  claimed,  not  merely  that  tbe  plaint 
not  to  be  responsible  until  Shattuck  ' 
cepted.  but,  since  It  Is  found  that  S 
did  accept,  that  it  is  not  liable  untl 
tuck  pays,  although,  as  found  by  the 
the  plaintiff  "was  negligent  In  not  r. 
Shattuck  for  payment,  and  compellh 
to  expressly  accept  or  reject  the  elevat 
In  permitting  him  to  return  the  same 
do  not  think  the  court  committed  ai 
in  refusing  to  apply  the  principle'  of 
ble  estoppel,  for  the  purpose  of  enal 
party  thereby  to  enjoy  tbe  benefit  of 
plied  contract,  protecting  Itself  from 
suits  of  Its  own  laches  and  negligent 
authorizing  It  to  take  advantage  of  I 
fault. 

Another  claim  in  this  connection,  n 
the  court  below  and  presented  by  the  i 
of  appeal,  ought,  perhaps,  although 
ferred  to  in  the  briefs  or  In  argument 
noticed.  The  plaintiff  claimed  "that  i: 
ard  Bros,  understood  tbe  contract  in  tfc 
ner  stated  In  their  letter  of  March  141 
the  defendant  understood  that  there 
sale  of  the  elevator  to  the  C.  &  G.  1 
Motor  Company,  there  was  no  meet 
tbe  minds  of  the  parties,  and  therel 
contract."  In  tbe  absence  of  explana 
are  not  sure  whether  the  intended  ir, 
is,  If  Howard  Bros,  understood  tbe  i 
contract  to  be  what  the  letter  state* 
they  understood  that  a  modification 
ed  by  tbe  letter  was  assented  to,  the) 
was  no  meeting  of  minds  and  no  c< 
If  the  former  is  intended,  then  the  co 
found  what  the  contract  was,  and  t 
nothing  to  Indicate  that  the  plaintiff 
stood  it  differently.  Indeed,  evidence 
effect  would  not  have  been  adno 
Hotchklss  v.  Hlggins,  52  Conn.  205,  2] 
sides,  if  there  had,  for'tbe  reason  state 
no  express  contract,  tbe  one  which  t 
would  have  Implied  from  tbe  delivery  c 
erty  to  the  plaintiff's  agents,  and  tbe 
ance,  as  found  by  the  court,  would  bin 
its  equivalent  In  effect.  But  if  the  \ 
means  that  there  was  no  modified  cc 
or  contract  to  modify  tbe  former  one, 
seems  to  us,  is  precisely  what  tbe  co 
found;  for  a  different  reason,  it  is  tn 
of  which  finding  the  plaintiff  con 
We  will  only  add  that  we  have  carefv 
amined  all  of  the  numerous  authority 
by  the  plaintiff's  counsel,  and  discove 
Ing  in  them  in  conflict  with  the  cone 
which  we  have  reached  upon  the 
questions  In  this  case,  except  so  far 
trlnes  In  certain  Jurisdictions  cited  ar< 
rect  conflict  with  well-established  pr 
in  our  own.  Brown  v.  Foster,  108  N. 
15  N.  E.  608,  is  in  some  respects  very 
to  tbe  present  case.  But  to  tbe  exte 
it  Is  in  point,  it  appears  to  us  to  be  a 
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luthorltj  against  the  plaintiff,  Instead  of  in 
is  favor.  There  is  no  error  in  tbe  Judgment 
omplained  of.     The  other  judges  concurred. 


Appeal  of  STAUB. 

(Supreme  Court  of  Errors  of  Connecticut. 

April  5.  1895.) 

IXTINI'PTIAL    AoBBBIfSNT  —  ElLUII    OF    8TATU- 

tort  Allow anob. 

1.  An  agreement  by  a  woman,  in  contempla- 
ion  of  marriage,  not  to  claim  any  statutory  al- 
iwance  daring  the  settlement  of  the  husband's 
state  in  case  he  dies  first,  is  not  against  public 
olicy. 

2.  An  antenuptial  agreement  by  which  the 
tan  covenants  to  pay  the  woman  a  certain  sum 
in  lieu  of  dower  and  all  other  rights  and  in- 
sert and  claims"  which  she  would  but  for  the 
greement  "hare  had  in  the  estate."  and  she 
ovenants  to  receive  the  money  "in  lieu  and  as 
nil  payment  for  her  dower  right  and  of  all 
ther  claims  and  interest  she  otherwise  would 
are  had  in  his  estate,"  and  agrees  "that  she 
ill  not  claim  or  receive  any  other  part  or  share 
f  the  estate  or*  said  man  "after  his  decease," 
)ver»  a  statutory  allowance  during  the  settle- 
icnt  of  his  estate. 

Appeal  from  superior  court,  Litchfield  coun- 
"   Robinson.  Judge. 

Sarah  Peck  claimed  an  allowance  as  widow 
'  John  Peck,  deceased,  during  the  settle- 
lent  of  his  estate.  From  a  decree  of  the 
robate  court  authorizing  the  allowance, 
irholas  Staub  appealed  to  the  superior 
mrt,  which  reversed  the  decree  of  the  pro- 
ite  court,  and  Sarah  Peck  now  appeals. 
(Armed. 

Lyman  D.  Brewster,  for  appellant.  James 
nntington  and  Frank  W.  Marsh,  for  appel- 
es  Staub  and  others. 

TORRANCE,  J.  The  principal  questions  in 
is  case  arise  upon  the  following  written 
;reement:  "Marriage  being  contemplated 
■tween  John  Peck,  of  New  Milford,  in  Llteh- 
>ld  county  and  btate  of  Connecticut,  and 
imh  Cranston,  of  Brooklyn,  iu  the  state  of 
?w  York,  and  after  marriage  said  parties 
tend  to  reside  In  the  state  of  Connecticut, 
id  said  Peck  having  passed  the  meridian  of 
»  days  (the  parties  make  the  laws  of  the 
ite  of  Connecticut  to  govern  this  agree- 
cnt),  and  by  the  laws  of  said  state  the  par- 
's can  make  a  binding  contract  regarding 
eir  property,  and  what  portion  each  shall 
re  in  tbe  estate  of  the  other  on  bis  or  her 
cease,  which  shall  be  in  bar  and  room  of 
s  portion  be  or  she  would  have  In  such  es- 
te  If  such  agreement  had  not  been  made: 
>w.  if  said  marriage  occurs,  this  covenant 
d  agreement  made  by  ind  between  the 
■ties,  is  as  follows:  Each  of  said  parties 
venant  and  agree  to  perform  their  oullga- 
>ns  and  duties  with  and  towards  the  other, 
the  relation  of  husband  and  wife  de- 
inds  during  tbe  contii.uance  of  said  mar- 
ge relation.  Said  John  Peck  covenants 
d  agrees.  If  said  Sarah  Cranston  survives 
n,  to  pay  her  the  sum  of  two  thousand  dol- 


lars six  months  after  his  decease,  with  in- 
terest after  it  is  payable,  said  amount  to  be 
paid  by  his  administrator  or  executor,  from 
his  estate,  which  sum  is  to  be  in  room  and 
In  lieu  of  dower  and  all  other  rights  and  in- 
terest and  claims  said  Sarah  would  have  had 
In  the  estate  of  said  John  Peck  if  this  agree- 
ment bad  not  been  made.  Said  Peck  also 
covenants  and  agrees,  if  be  survives  the  said 
Sarah,  not  to  claim  or  receive  any  part  or 
interest  In  her  estate,  but  he  will  give  up  all 
interest  be  would  otherwise  have  therein, 
and  that  he  will  release  and  convey  all  such 
claim  or  interest  to  hei  devisees  or  heirs  at 
law,  on  their  request.  And  the  said  Sarah 
Cranston,  if  said  marriage  takes  place,  cove- 
nants and  agrees.  If  she  survives  the  said 
Peck,  to  receive  said  sum  of  two  thousand 
dollars  as  herein  agreed,  with  Interest  after 
payable,  in  lieu  and  as  full  payment  for  her 
dower  right  and  of  all  other  claim  and  inter- 
est she  otherwise  would  have  had  in  his  es- 
tate, and  that  she  will  uot  claim  or  receive 
any  other  part  or  share  of  the  estate  of  said 
John  Peck  after  his  decease,  but  she  will  re- 
lease and  convey  all  other  claim,  right,  or  in- 
terest she  may  or  might  have  therein  if  this 
agreement  had  not  been  made,  on  the  re- 
quest of  the  devisees  or  heirs  at  law  of  said 
John  Peck.  But  this  agreement  Is  not  to, 
and  shall  not,  prevent  said  John  Peck  from 
giving  her  during  his  lifetime  or  by  his  last 
will  and  testament  such  property  and  sums 
as  he  may  choose,  no*  shall  it  prevent  her 
from  claiming  and  receiving  all  such  prop- 
erty and  sums  so  given  besides  said  sum  of 
two  thousand  dollars.  In  witness  whereof, 
the  parties  have  hereunto,  and  to  a  duplicate 
hereof,  set  their  hands,  the  day  of  November 
30th,  1887." 

After  the  execution  of  this  agreement,  the 
parties  thereto  Intermarried,  and  resided  in 
New  Milford,  In  this  state,  where  John  Peck 
died  testate,  leaving  tbe  aforesaid  Sarah,  his 
widow,  surviving  him.  Pending  the  settle- 
ment of  his  estate  In  tbe  court  of  probate, 
the  widow  applied  for  an  allowance,  under 
the  provisions  of  section  604  of  the  General 
Statutes  of  this  state.  His  executors  and 
residuary  legatee  opposed  the  allowance,  on 
the  ground  that  tbe  widow,  by  virtue  of  the 
provisions  of  said  written  agreement,  was 
barred  and  estopped  from  claiming  or  receiv- 
ing the  same  Tbe  court  of  probate  held  oth- 
erwise, and  decreed  to  bet  an  allowance.  Tbe 
case  then  came  by  appeal  to  tbe  superior 
court,  wbere  several  i-easons  of  appeal  were 
filed,  but  all  of  them  were  subsequently  with- 
drawn, save  tbe  first,  which  reads  as  fol- 
lows: "That  on  November  .30.  1887,  and 
previous  to  her  marriage  with  said  John 
Peck,  deceased,  the  appellee  made  and  exe- 
cuted a  written  contract  with  said  deceased 
(a  copy  of  which  is  hereto  annexed,  marked 
'Exhibit  A'),  by  virtue  of  which  contract  so 
entered  into  by  said  parties  said  widow  is 
barred  and  estopped  from  claiming  or  re- 
ceiving any  allowance  for  her  support  from 
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said  estate  by  said  court,  or  otherwise  than 
as  provided  In  said  marriage  agreement."  To 
this  reason  of  appeal  the  following  demurrer 
wu  filed:  "The  appellee,  Sarah  Peck,  wid- 
ow of  said  John  Peck,  demurs  to  the,  first 
reason  of  appeal,  because  there  is  nothing  in 
said  antenuptial  agreement,  marked  'Exhibit 
A,'  which  bars,  estops,  or  prevents  the  court 
of  probate  which  granted  said  allowance  to 
her  froni  so  doing,  or  which  bars,  estops,  or 
prevents  her  from  receiving  the  same  as  a 
matter  of  law  or  equity."  The  superior 
court  overruled  said  demurrer,  and  ordered 
the  widow  to  answer  over,  which  she  neg- 
lected and  refused  to  do.  Thereupon  the 
court  reversed  the  decree  of  the  court  of 
probate  from  which  said  appeal  bad  been 
taken;  and  from  that  judgment  the  widow 
took  the  present  appeal  to  this  court. 

The  principal  question  in  the  case  relates 
to  the  effect  of  the  antenuptial  contract  up- 
on the  right  of  the  widow  to  claim  or  receive 
an  allowance.  The  power  of  the  court  of 
probate,  and  of  the  superior  court  sitting  as 
a  court  of  probate  on  the  appeal,  to  enter- 
tain and  decide  this  question,  seems  to  have 
been  taken  for  granted  by  all  concerned,  for 
no  question  as  to  the  existence  of  such 
power  in  either  court  is  made  upon  the  rec- 
ord; and  we  entertain  no  doubt  that  such  a 
power  in  cases  like  the  present  exists  in 
both  courts.  Hall  v.  Pierson,  03  Conn.  332, 
28  Atl.  544. 

The  questions  discussed  in  the  argument 
before  this  court  were  these  two,  namely: 
Whether  the  widow  could  by  any  agreement 
of  this  kind,  however  specific  in  its  terms, 
bar  and  estop  herself  from  claiming  an  al- 
lowance; and,  if  so,  whether  the  agreement 
here  in  question  includes  such  right  within 
its  scope.  Before  discussing  these  questions, 
it  may  be  well  to  note,  in  passing,  that,  by 
the  terms  of  the  antenuptial  agreement,  it  Is 
not  the  promise  of  the  money,  but  the  money 
itself,  that  the  widow  agrees  to  receive  in 
lieu  of  whatever  rights  she  gives  up  and  re- 
linquishes. It  is  not  the  covenant,  but  the 
cash  paid  In  pursuance  of  it,  that  she  is  to 
be  satisfied  with.  And  it  does  not  appear  on 
the  record  whether  the  money  has  or  has 
not  been  paid  to  her,  nor  whether  the  estate 
is  or  is  not  able  and  willing  to  pay,  nor  even 
whether  the  time  agreed  upon  for  payment 
had  or  had  not  elapsed,  when  the  reason  of 
appeal  demurred  to  was  filed.  But  all  par- 
ties concerned  in  the  case  have  throughout 
treated  it  as  one  where,  assuming  the  money 
to  have  been  paid  or  secured  to  the  widow, 
the  question  is  whether  she  is  then  estopped 
from  claiming  the  allowance;  that  is.  can 
she  have  both  the  money  under  the  agree- 
ment, and  the  allowance?  This  appears  to 
have  been  the  real  question  tried  and  decid- 
ed in  both  of  the  lower  courts,  and  certainly 
it  was  the  real  question  argued  before  this 
court.  It  seemed  to  be  conceded  on  the  ar- 
gument that  the  widow  was  barred  as  to 
all  her  other  rights  as  widow,  save  as  to  the 


allowance,  and  this  concession  would 
have  been  made  unless  the  money  had 
been  paid  to  her,  or  was  certain  to  t 
as  agreed.  In  view  of  all  this,  we  y 
sume,  for  the  purposes  of  the  dlscussio 
the  money  has  been  paid,  or  that  It  a 
ly  will  be  paid,  and  will  consider  th< 
tlons  presented  in  the  light  of  that  a 
tion. 

The  first  question  is  whether  the 
could,  by  any  agreement  whatever,  b 
estop  herself  from  claiming  an  all< 
under  our  statute.  On  her  behalf  thi 
claim  is  made  that  any  agreement 
kind  which  she  might'  make  is  v 
grounds  of  public  policy;  that  it  is  the 
of  the  law  to  preserve  as  far  as  possi 
Integrity  and  continuity  of  the  famii 
to  protect  it  even  against  the  thoughtl 
of  men  and  women;  and  that  contrac 
nlng  contrary  to  such  policy  are  vol 
cannot  assent  to  this  broad  claim.  O 
cipie,  there  appears  to  be  no  good 
why  such  an  agreement,  if  fairly  ma 
entered  into,  by  a  woman  of  full  a 
adequate  consideration  received,  shot 
be  binding  upon  her.  Such  an  agr< 
when  fully  carried  out,  has  been  bel< 
ing  upon  her  in  reference  to  her  r: 
dower.  Andrews  v.  Andrews,  8  Co; 
Selleck  v.  Selleck,  Id.  85,  So,  in  note 
in  the  case  at  bar  it  is  conceded  that  s' 
thus  bind  herself  as  to  all  her  other 
in  her  deceased  husband's  estate,  at 
one  in  question;  but,  if  she  can  thi 
herself  as  to  her  principal  rights,  it 
cult  to  see  why  she  may  not  also  d< 
to  this  minor  and  incidental  right  to 
lowance.  The  following  authorities 
the  conclusion  that  a  fair  antenuptial 
ment  to  relinquish,  or  not  to  exerc 
right  to,  an  allowance,  whether  fixed 
cretionary  in  amount,  is  neither  volda 
void,  but,  when  carried  out,  will  be  e 
against  the  widow  in  some  proper  to 
Paine  v.  Hoilister,  139  Mass.  144,  2t 
641;  Weaver  v.  Weaver,  109  111.  225 
v.  Peck,  12  R.  I.  485;  Tienutn  v.  Bl 
Pa.  St.  248;  In  re  Heald,  22  N.  H.  265. 
the  agreement  here  in  question  is  a  fi 
made  by  persons  of  full  age,  and  up 
quate  consideration,  does  not  appeal 
questioned  by  anybody;  and,  on  the  s 
tlon  that  its  provisions  have  been  or  s 
ly  will  be  carried  out  on  the  part  of 
tate,  we  see  no  good  reason  why  they 
not  be  held  to  be  binding  upon  the 
the  widow. 

The  next  question,  then,  is  whetl 
contract  includes  the  right  to  the  all< 
hs  well  as  all  her  other  rights  as 
and  to  determine  that  we  must  look 
terms.  The  contract  does  not  appea 
the  work  of  a  skillful  and  careful 
Some  of  its  provisions  appear  to  be 
fluous.  The  preamble  Is  not  as  ciea 
might  be.  and  doubts  may  be  raise* 
the    meaning  of   some   of   the   term: 
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Nevertheless,  looking  at  the  agreement  as  a 
ebole,  the  main  thing  Intended  to  be  accom- 
ilipbed  by  the  parties  appears  with  tolerable 
harness,  and  that,  we  think,  was  that  the 
state  ot  the  one  dying  first  should  remain 

0  his  or  her  heirs,  devisees,  or  legatees,  freed 
ad  discharged  from  every  burden  to  the  sur- 
1vor,  save  and  except  those  Imposed  by  the 
greement.  That  the  agreement  covers,  and 
vaa  Intended  to  cover,  every  other  right,  in- 
erest,  claim,  or  demand  of  the  survivor,  save 
his  matter  of  the  allowance,  Is  conceded; 
mt  it  is  claimed  that  they  did  not  intend  to 
nclude  tnat,  because  they  have,  it  is  said, 
arefully  chosen  words  which  exclude  it 
Ills  claim  is  based  upon  these  words  In  the 
ovenants  of  the  respective  parties,  namely: 
ohn  Peck  says  the  $2,000  shall  be  in  lieu  of 
dower  and  all  other  rights  and  Interests  and 
latins  oaid  Sarah  would  nave  had  in  the  es- 
ite  of  said  John  Peck  if  this  agreement  had 
ot  been  made"  Sarah  agrees  to  receive  the 
joney  "in  lieu  and  as  full  payment  for  her 
ower  right  and  of  all  other  claim  and  in- 
vest she  otherwise  would  have  had  In  his 
state."  The  argument  Is  that  the  widow 
Ives  up  only  rights,  claims,  and  Interests  In 
is  estate;  that  the  right  to  an  allowance  Is 
ot  a  right,  interest,  or  claim  in  his  estate, 
nd  consequently  is  not  included  within  the 
greement.  Now,  it  may  be  true,  speaking 
echnically,  and  with  the  strictest  accuracy, 
hat  the  right  to  an  allowance  is  not  a  right, 
or  a  claim,  not  an  Interest  In  the  estate,  nor 

property  right  at  all;  but  it  certainly  is  a 
ight  which  the  law  confers  upon  the  widow 
i  proper  cases,  and  which  It  recognizes  and 
nforces  In  her  behalf  on  her  application; 
nd  it  is  one  wblcb  may  diminish  the  estate, 
ad,  as  we  have  seen,  one  which  the  widow 
my  agree  not  to  exercise,  which  agreement, 
nder  certain  conditions,  will  be  enforced 
gainst  her.  The  discretion  vested  in  the 
jurts  of  probate,  both  as  to  the  granting  of 
le  allowance  and  as  to  Its  amount.  Is  a  legal 
iscretion,  and  not  an  arbitrary  one.  Leaven- 
ortb  v.  Marshall,  19  Conn.  408,  418.  The 
isliuction,  then,  between  this  right  to  an 
llowance  out  of  the  estate,  which  may  dl- 
ilnish  it  by  some  hundreds  of  dollars,  and  a 
ght  in  the  estate,  which  diminishes  it  by  a 
ke  amount,  would  be,  to  the  mind  of  every- 
ody  but  a  trained  lawyer,  a  distinction  with- 
nt  a  difference;  and  it  may  well  be  doubt- 

1  whether  the  parties  to  this  agreement  or. 
le  persons  who  drew  it  up  supposed  there 
'as  any  such  distinction.  If,  then,  the  case 
irned  wholly  upon  the  meaning  of  these 
noted  words,  It  seems  a  somewhat  strained 
instruction  to  say  they  do  not  include  a 
gbt  the  exercise  of  which  may  impose  quite 
burden  upon  the  estate,— a  burden,  too.  the 

tteot  of  which  must  be  largely  a  matter  of 
mjecture.  But  the  case  does  not  turn  upon 
lese  words,  for  the  widow  agrees  speciflcal- 
r  "that  she  will  not  claim  or  receive  any 
Iher  part  or  share  of  the  estate  of  said  John 
'eck  after  his  decease";    and  these  words, 


we  think,  cover  the  right  In  question.  The 
allowance  granted  to  the  widow  by  the  court 
of  probate  In  this  case  certainly  comes  out  of 
the  estate  as  a  "part"  or  "share"  of  it,  within 
the  ordinary  meaning  of  these  words;  and  It 
comes  to  her  upon  her  own  suit  and  applica- 
tion. Looking  at  the  agreement  as  a  whole, 
we  think  she  covenanted  not  to  ask  for,  nor 
to  receive,  an  allowance,  and  that,  under  the 
circumstances,  this  covenant  Is  binding  up- 
on her.  There  is  no  error.  The  other  judges 
concurred. 


FORM  AN  v.  FORD  et  al. 

(Court  of  Chancery  of  Delaware.     Dec  15, 
1886.) 

Bill  by  Ann  B.  Forman  against  Peter  J.  Ford, 
Thomas  Ford,  and  Thomas  F.  Ryan  for  an  in- 
junction.    Decree  for  plaintiff. 

Victor  Dupont,  Edward  Q.  Bradford,  and 
Willard  Saulsbury,  Jr.,  for  complainant.  Wil- 
liam C.  Spiuance  and  George  Gray,  for  def entr- 
ants. 

SAULSBURY,  Oh.  The  complainant  is  the 
owner  of  a  farm  or  tract  of  land  situate  in 
Christiana  hundred,  containing  about  110  acres, 
through  which  a  natural  stream  of  water, 
known  as  "Silver  Brook,"  flowed,  until  it  emp- 
tied into  another  stream  in  said  hundred,  known 
and  commonly  called  "Mill  Creek,"  which  creek 
finally  discharges  its  waters  into  the  Christiana 
river,  in  said  county.  The  present  and  prior 
owners  and  tenants  of  said  farm  have  front 
time  immemorial  used  and  enjoyed  the  watens 
of  said  stream  called  "Silver  Brook"  in  their 
natural,  pure,  and  unadulterated  condition,  for 
watering  live  stock,  and  for  general  farming, 
agricultural,  and  domestic  purposes,  and  for 
these  purposes  the  waters  of  said  stream  seem 
to  have  been  sufficient.  The  bill  alleges  that 
the  complainant  is  dependent  on  said  stream 
for  water  for  the  purposes  aforesaid,  and  that 
no  other  convenient  or  practicable  means  ex- 
isted therefor  on  said  farm.  It  avers  that  the 
waters  of  said  stream,  run,  or  brook,  from  its 
entry  on  said  farm  to  its  junction  with  Mill 
creek,  are  and  ever  have  been  of  sufficient  quan- 
tity and  purity  for  the  use  of  live  stock,  farm- 
ing, agricultural,  and  domestic  purposes  on  said 
farm  of  the  complainant,  and  on  the  several 
farms  or  tracts  of  land  through  or  along  which 
said  stream,  run,  or  brook  flows,  until  its  junc- 
tion with  said  Mill  creek;  that  it  is  of  great 
importance  to  the  complainant  and  others  using 
the  waters  of  said  stream  for  like  purposes 
that  the  waters  thereof  should  remain  in  a  pure 
and  unpolluted  condition;  that  said  stream  or 
run  in  its  ancient  course  flows  for  a  short  dis- 
tance through  and  over  certain  lands  recently 
included,  by  legislative  enactment,  within  the 
limits  of  the  city  of  Wilmington,  and  forming 
the  extreme  western  or  southwestern  portion 
of  the  territory  of  said  city.  The  defendants, 
the  bill  states,  arc  engaged  in  erecting  a  build- 
ing to  be  used  and  peculiarly  adapted  for  a 
morocco  factory  on  the  hanks  of,  or  in  imme- 
diate proximity  to.  the  said  stream  or  run,  and 
have  built  into  the  foundation  walls  of  said 
building  six  iron  pipes,  of  considerable  dimen- 
sions, which  project  over  the  ancient  bed  of 
said  stream,  and  through  which  impure  and 
foul  water,  used  in  connection  with  the  manu- 
facture of  morocco,  and  containing  decayed 
animal  mattet  and  certain  mineral  poisons,  and 
the  general  refnse  of  a  morocco  factory,  con- 
sisting of  divers  other  foul,  noxious,  offensive, 
and  polluting  substances,  will  be  discharged  in 
large  quantities  from  day  to  day  into  the  said 
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stream  or  ran,  if  the  wid  building  shall  be  com- 
pleted and  used  for  the  purpose  tor  which  it  is 
intended  and  being  constructed,  namely,  the 
manufacturing  of  morocco.  The  bill  charges 
that  the  discharge  from  the  proposed  morocco 
factory  of  such  impure  water  and  refuse  and 
poisonous  substances  will  pollute  the  waters  of 
said  stream,  and  render  them  unlit  for  their  ac- 
customed uses  aforesaid,  and  render  the  tract 
of  land  and  farm  less  valuable,  and  will  be  of 
irreparable  injury  to  the  complainant.  It  ap- 
pears that  the  complainant,  together  with  other 
owners  of  land  on  said  stream,  caused  written 
notice  to  be  served  on  the  defendants,  warning 
them  to  abstain  from  the  pollution  of  the  waters 
of  said  stream,  and  that  they  should  insist,  by 
nil  legal  and  equitable  means,  upon  their  rights 
to  the  use  of  the  same  in  its  accustomed 
pure  and  unpolluted  condition.  Notwithstand- 
ing said  notice,  the  defendants  continued  the 
erection  of  their  said  factory  and  building. 

Upon  the  above  statement  of  facts,  the  chan- 
cellor granted  a  preliminary  injunction  restrain- 
ing the  defendants,  until  further  order  of  the 
court,  from  using  or  permitting  to  be  used  the 
said  building,  when  erected,  as  a  morocco  fac- 
tory, from  which  would  l>e  discharged  into  said 
stream  or  ran  any  impure  or  foul  water  used 
in  connection  with  the  manufacture  of  morocco, 
or  containing  decayed  animal  matter,  blood, 
lime,  tannic  acid,  mineral  poison,  excrement  of 
animals,  or  any  noxious  or  offensive  refuse  men- 
tioned in  said  bill.  The  answer  filed  by  the  de- 
fendants in  the  cause  admits  the  title  of  the 
complainant  to  the  farm  or  tract  of  land,  and 
the  location  thereof,  and  the  receipt  of  said  no- 
tice, but  alleges  that  the  said  morocco  factory 
is  more  than  8,000  feet  above  said  farm  of  com- 
plainant, and  states  that  the  water  of  Silver 
brook,  in  flowing  that  distance,  will  become  su 
purified  as  to  render  innoxious  any  matter 
which  might  be  discharged  from  said  factory 
in  said  stream;  and  they  deny  that  any  matter 
or  thing  will  be  discharged  from  the  said  fac- 
tory which  will  be  a  material,  substantial,  and 
irreparable  injury  to  the  said  complainant  in 
her  use  of  the  water  of  said  silver  brook  for  the 
purposes  in  said  bill  mentioned.  They  deny  that 
they  will  discharge,  or  permit  to  be  discharged, 
from  said  morocco  factory,  directly  or  indirect- 
ly, into  the  waters  of  suid  Silver  brook,  any 
noxious  or  offensive  matter  or  refuse,  or  any 
impure  or  foul  water  which  will  so  pollute,  dis- 
color, or  injure  the  waters  of  said  brook  as  to 
render  them  unfit  for  watering  live  stock  and 
for  general  farming,  agricultural,  and  domestic 
purposes,  and  say  that  most  of  the  things  de- 
scribed in  said  bill  as  noxious  and  offensive 
refuse  will  be  saved  and  utilized  by  the  defend- 
ants, and  that  the  others  of  them,  even  if  dis- 
charged into  the  waters  of  an  id  Silver  brook, 
would  not  so  pollute,  injure,  or  discolor  the  said 
waters  as  to  render  them  unfit  for  the  watering 
of  live  stock  and  the  other  purposes  in  the  said 
bill  mentioned.  They  also  say.  in  their  answer, 
that  they  have  made  and  will  make  such  ar- 
rangements and  devices  as  will,  in  their  opin- 
ion, and  in  the  opiuion  of  experienced  and  com- 
petent persons  whom  they  have  consulted,  ef- 
fectually prevent  the  discharge  from  said  fac- 
tory of  any  matter  or  thing  which  will  so  pol- 
lute, foul,  or  discolor  the  waters  of  said  Silver 
brook  as  to  render  them  unfit  for  the  use  of  the 
complainant  for  the  purposes  in  said  bill  men- 
tioned. They  also  state  that  the  rights  and 
duties  of  the  complninant  and  defendants  in  re- 
spect to  the  waters  of  said  Silver  brook  have 
never  been  ascertained  or  established  by  an  ac- 
tion at  Ian  :  and  that  the  apprehended  injuries 
complained  of  in  said  bill  are  such  as  are  sus- 
ceptible of  adequate  pecuniary  compensation  in 
dnmngis:  and  that  they  are  ready  and  willing 
and  abundantly  able  to  pay  any  damages  which 
may  at  any  time  hereafter  be  sustained  by  the 
complainant  by  tt.ison  of  any  unlawful  act  or 
neglect  of  them,  the  said  defendants,  in  respect 
to  the  said  waters.     The  defendants  also  say 


that  the  erection  and  operation  ol 
factory  are  lawful  and  useful,  at 
se  nuisances:  and  that  the  ap 
juries  complained  of  in  said  bill  a 
certain,  indefinite,  and  con  tinge 
it  cannot  now  be  definitely  or  « 
lished  or  ascertained  that  the  si 
the  operation  thereof  for  the  m 
morocco  will  cause  any  loss  or 
complninant:  and  they  deny  that 
ant  is  entitled  to  any  equitable  r< 
in  the  premises. 

Soon  after  the  filing  of  said  aim 
was  made  for  the  dissolution  of  tl 
injunction:  and,  upon  the  questioi 
er  affidavits  should  be  read  on  I 
solve  said  injunction,  the  chanc 
under  rule  fti  of  equity  rules,  t 
being  not  of  so  pressing  a  natu 
was  not  time  for  the  examination 
an  examiner  should  be  appointee 
testimony  of  witnesses  on  both  i 
against  the  motion  to  dissolve,  bi 
defendants'  counsel  insisted  that 
dissolve  the  injunction  was  of  so 
as  to  preclude  this,  ex  parte  aftidi 
read;  complainant's  counsel  offe 
already  taken  in  support  of  th< 
wards  one  or  more  attachments 
for  the  violation  of  said  prelimin: 
were  granted,  which,  by  agreemei 
on  both  sides,  the  chancellor  cot 
discharged.  Finally,  the  prelin 
tion  granted  in  this  cause  was,  « 
tion  of  defendants'  counsel,  am 
made  perpetual. 


JKSSUP  &  MOORE  PAPER  ( 

et  al. 
(Court  of  Chancery  of  Delaware. 
Waters  and  Watsk  Course*— Up 
br— Pollution— Preliminary  1 
In  a  suit  by  a  lower  aga 
mill  owner  to  enjoin  the  pollution 
by  refuse  from  defendant's  mill, 
injunction  should  issue  where  th< 
not  deny  thnt  the  act  charged  is  t 
such  dischnrge  seriously  injures  pi 
ating  his  mill. 

Bill  by  the  Jessup  &  Moore  Ta 
against  Peter  J.  Ford  and  oth 
defendants  from  polluting  a  st: 
ating  a  mill  for  the  inauufactui 
leather  on  the  stream  above  pi 
mill,  and  thereby  causing  Irrepa 
to  plaintiff.  Preliminary  injunc 

Victor  Dupont,  Edward    U.  I 
Willard     Saulsbury.    Jr.,    for 
William  Spruance  and  George 
fen  da  nt  s. 

SAULSBURY.  Ch.  It  appears 
davits  tiled  iu  the  cause  that  tl 
have  erected,  and  since  the  nlii 
have  begun  to  operate,  an  extei 
manufactory  at  Second  and  W< 
the  city  of  Wilmington,  on  t 
a  suinll  Rtrenm  called  Silver 
from  thnt  point  flows  a  dista 
(J.  100  feet  until  it  empties  inl 
Mill  creek,  from  the  point  whei 
empties  into  it,  flows  a  disti 
10.400  feet,  until  it  empties  ii 
tlana  river,  at  said  mills  of  • 
ant.    The  complainant  contend 
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tion  of  the  waters  of  Mill  creek,  and 
the  dyestuffs  and  Impure  substances 
ined  Id  the  refuse  mutter  discharged 
said  factory,  will  render  the  water  of 
Mill  creek  totally  unfit  for  use  in  the 
ainant's  pulp  works;  that  the  lime  and 
rater  would  kill  the  "bleach,"  a  part  of 
-ocess  in  manufacturing  wood  pulp,  by 
llizlng  the  chlorine;  that  loose  hair, 
ig  down  said  stream,  would  mingle 
the  paper  pulp  and  paper,  and  render 
salable;  and  that  the  necessary  result 
s  operation  of  the  morocco  factory  by 
Pendants,  and  the  discharge  into  said 
a  of  the  said  refuse  matter,  will  be  the 
ige  of  the  said  pulp  works,  thus  de- 
g  the  other  mills  of  the  complainant  of 
supply,  from  the  said  pulp  works,  of 
aterial  necessary  for  the  manufacture 
per,  causing  it  loss  of  trade  and  great 
reparable  damage. 

ve  given  careful  attention  to  the  con- 
of  the  affidavits  filed  in  support  both  of 
111  and  answer,  and  while  giving  due 

to  all  the  witnesses,  both  of  the  eom- 
nt  and  the  defendants,  the  best  judg- 
which  I  am  able  to  form  in  respect  to 
statements  is  that  the  discharge  of  the 
•  matter  from  said  morocco  factory  in 
ild  Silver  brook,  the  waters  of  which 

necessarily  flow  into  and  mingle  with 
aters  of  Mill  creek,  would  be  perilous 
;  business  of  the  complainant,  as  set 
and  described  in  its  bill  of  complaint, 
the  defendants  have  commenced  oper- 
their  factory,  they  seem  to  have  run 
<fuse  and  polluted  waters  Into  ponds, 
ed  off  near  their  factor}',  and  adjoln- 
Iver  brook.    These  ponds  have  several 

broken  the  dams,  and  the  contents 
■f  have    been    discharged  into  Silver 

the  water  of  which  has  been  black- 
ind  discolored  all  the  way  from  said 
j-  to  Mill  creek,  and  also  the  waters  of 
reek  have  been  blackened  and  polluted 
considerable  distance  below  said  fac- 

The  small  fish  In  said  Silver  brook 
jeen  killed  by  the  pollution  of  the  wa- 
iereof.    The  water  has  been  made  un- 

the  use  of  cattle  for  days  after  such 
xge.  The  bottom  of  the  stream  lias 
thickened  by  sediment,  and  black  scum 
le  places  has  covered  the  water.  This 
nation  of  the  water  extended  a  corisid- 

way  into  Mill  creek.  The  superintend- 
id  assistant  superintendent  of  the  pulp 

swear  that  the  waters  at  Mill  creek 
not  been  so  pure  as  usual,  and  larger 
Ities  of  bleaching  matter  have  had  to 
Ml  to  counteract  the  effect  of  the  pol- 

caused  by  a  few  discharges  of  this 
co  refuse.  They  say  that  they  cannot 
it  for  this  change  in  the  water  In  any 
way.    Without  attempting  a  reference 

the  statements  contained  in  the  affi- 

in  support  of  the  bill  and  answer,- 

great  many  affidavits  have  been  put 

is  sufficient  to  say  that,  in  my  judg- 


ment, it  is  reasonable  to  belies*  that  the 
continued  discharges  of  the  refuse  matter 
from  said  factory  into  Silver  brook,  and 
thence  into  Mill  creek,  will  work  serious  in- 
jury and  damage  to  the  business  of  the  com- 
plainant, and  all  others  who  are  compelled  to 
rely  on  the  waters  of  Sliver  brook  and  Mill 
creek  for  a  proper  supply  of  pure  and  un- 
polluted waters.  The  damage  to  the  own- 
ers and  proprietors  of  land  on  Sliver  brook 
sufficiently  appears  by  the  affidavits  read 
on  the  bearing  of  this  rule;  and  in  addi- 
tion to  the  testimony  of  numbers  as  to  the 
consequences  of  the  pollution  of  the  waters 
of  Mill  creek  to  the  business  operations  of 
the  complainant  at  Its  mills  is  the  positive 
testimony  of  the  superintendent  and  assist- 
ant superintendent  before  referred  to. 

This  case  appears  to  be  one  which  calls 
for  the  interposition  of  this  court  by  way  of 
preliminary  injunction.  Where  a  complain- 
ant shows  a  reasonable  and  well-founded  ap- 
prehension of  Immediate,  threatened,  and 
irreparable  Injury  and  loss,  it  is  a  duty  of 
courts  of  equity,  in  cases  within  their  Ju- 
risdiction, to  restrain  the  commission  of 
such  injury  and  Infliction  of  such  loss.  1 
shall  not  attempt  to  discuss  all  the  ques- 
tions raised  by  the  respective  parties  to  this 
cause  In  the  arguments  of  their  respective 
solicitors,  nor  shall  1  notice  in  detail  in  this 
opinion  the  many  authorities  cited  in  their 
arguments,  which  arguments  were  learned 
and  elalwrate.  t  have,  however,  carefully 
considered  these  authorities  and  weighed  the 
arguments  of  the  solicitors.  I  shall  contemN 
myself,  however,  with  stating  a  few  propo- 
sitions well  established  by  authority,  and 
which  admit  of  no  reasonable  doubt.  The 
complainant  ban  a  legal  right  to  the  flow  of 
water  of  said  Mill  creek  in  its  accustomed 
channel  and  in  its  usual  volume.  It  has 
a  legal  right  to  the  flow  of  said  stream  in  its 
accustomed  purity,  unpolluted  by  riparian 
owners  above.  To  so  pollute  a  stream  as  to 
render  it  useless  to  riparian  owners  below 
is  practically,  as  to  them,  to  destroy  the 
stream,  and  to  destroy  their  rights  therein 
as  riparian  owners.  The  authority  of  a  court 
of  equity  to  restrain  the  pollution  of  natural 
streams  of  water,  where  such  pollution  will 
cause  irreparable  injury  and  loss  to  a  ripari- 
an owner  in  bis  accustomed  and  necessary 
legal  use  of  the  waters  thereof,  is  unques- 
tionable, and  established  by  numerous  au- 
thorities, some  of  which  have  been  cited  In 
arguments  In  this  cause.  Where  the  danger 
threatened  Is  of  such  a  nature  that  it  can- 
not easily  be  remedied  in  case  of  a  refusal 
of  relief,  and  the  answer  does  not  deny  that 
the  act  charged  Is  contemplated,  an  inter- 
locutory injunction  will  be  allowed,  unless 
the  equities  of  the  bill  are  satisfactorily  re- 
futed by  the  defendant.  U.  S.  v.  Duluth,  1/ 
Dill.  4UU.  Fed.  Cos.  No.  15.001.  It  seems,  in 
that  case,  that  numerous  affidavits  of  engi- 
neers and  others  were  offered  on  both  sides 
as  to  the  effect  of  the  work  sought  to  be  en- 
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Joined;  the  opinions  expressed  being  quite 
conflicting.  The  court,  Miller,  J.,  said:  "The 
affidavits  on  both  sides  are  numerous.  They 
demonstrate  what  all  courts  and  Juries  have 
so  often  felt,  that  where  the  question  is  one 
of  opinion,  and  not  of  fact,  though  that  opin- 
ion should  be  founded  on  scientific  princi- 
ples or  professional  skill,  the  inquiry  is  pain- 
fully unsatisfactory,  and  the  answers 
strangely  contradictory.  In  this  emergency 
I  am  relieved  by  a  principle  which  has  gen- 
erally governed  me,  and  which,  I  believe, 
governs  nearly  all  Judges  in  applications  for 
preliminary  injunctions.  It  is  that  when 
danger  or  injury  threatened  is  of  a  character 
which  cannot  be  easily  remedied  if  the  in- 
junction is  refused,  and  there  is  no  denial 
that  the  act  charged  is  contemplated,  the 
temporary  injunction  should  be  granted,  un- 
less the  case  made  by  the  bill  is  satisfactori- 
ly refuted."  A  preliminary  injunction  is 
awarded,  as  prayed  in  the  bill. 


STOCKBRIDGE  v.  BECKWITH  et  al. 
(Court  of  Chancery  of  Delaware.    Sept  Term, 

1887.) 
Receivers— Power  to  Sue  iw  Foreign  Juris- 
diction. 
A  receiver  appointed  in  Maryland  cannot 
sue  in  Delaware  to  recover  a  debt  due  the  cor- 
poration which  he  represents,  from  a  resident  of 
the  latter  state. 

.  Bill  by  Henry  Stockbridge,  receiver  of  the 
Duffy  Malt  Whisky  Company  of  Baltimore 
city,  to  restrain  Samuel  C.  Beckwith  and 
others  from  levying  execution  on  money  in 
the  hands  of  Nathan  B.  Danforth,  and  to 
compel  said  Danforth  to  pay  over  such  sum 
to  complainant  Rule  to  show  cause  why  a 
preliminary  injunction  should  not  issue. 
Discharged. 

Benjamin  Nlelds,  in  support  of  the  role. 
H.  U.  Ward,  against  the  rule. 

SAULSBURY,  Ch.  This  case  must  be  gov- 
erned by  that  of  Booth  v.  Clark,  IT  How.  324, 
and  the  reasoning  of  Wayne,  J.,  who  deliver- 
ed the  opinion  in  that  case. 

A  receiver  is  an  officer  of  the  court  appoint- 
ing him.  He  is  appointed  for  the  benefit  of 
all  parties  who  may  establish  rights  in  the 
cause.  The  money  in  bis  hands  is  in  custo- 
dia  legls  for  whoever  can  make  out  a  title 
to  it.  It  is  the  court  itself  which  has  the 
care  of  the  property  in  dispute.  The  re- 
ceiver Is  but  the  creature  of  the  court.  He 
has  no  powers  except  such  as  are  conferred 
upon  him  by  the  order  of  his  appointment, 
and  the  cause  and  practice  of  the  court.  A 
receiver's  right  to  the  possession  of  the  debt- 
or's property  is  limited  to  the  Jurisdiction 
of  his  appointment;  and  he  has  no  lien  upon 
the  property  of  the  debtor  except  for  that 
which  he  may  get  the  possession  of  without 
suit,  or  for  that  which,  after  having  been 
permitted  to  sue  for,  he  may  reduce  into  pos- 


session in  that  way.  A  receiver  has 
traterritorial  power  of  official  action 
which  the  court  appointing  him  can 
with  authority  to  enable  him  to  go 
foreign  Jurisdiction  to  take  possessioi 
debtor's  property;  none  which  can  gt 
upon  the  principle  of  comity,  a  privl 
sue  in  a  foreign  court  or  another  Juris 
as  the  Judgment  creditor  himself  migl 
done,  where  his  debtor  may  be  amen 
the  tribunal  which  the  creditor  ma. 
Mr.  Justice  Wayne,  in  Booth  v.  Clarl 
"Our  industry  has  been  taxed  unBUCCt 
to  find  a  case  in  which  a  receiver  hi 
permitted  to  sue  in  a  foreign  Jurisdlcl 
the  property  of  the  debtor.  -  So  far 
can  find,  It  has  not  been  allowed  In  s 
lish  tribunal.  Orders  have  been  g 
the  English  chancery  for  receivers  to  : 
to  execute  their  functions  in  anothe 
diction,  but  we  are  not  aware  of  1 
having  been  permitted  by  the  tribu 
the  last"  This  was  said  in  1854.  T 
of  Hurd  v.  City  of  Elizabeth,  41  N.  . 
1,  decided  in  1879,  held  that  a  recel 
pointed  in  a  foreign  Jurisdiction,  cloth' 
authority  to  take  the  designated  p 
wherever  situate,  may  sustain  a  suit  f 
property  in  the  courts  of  New  Jera< 
that  this  was  the  rule  whenever  the  c 
of  the  person  represented  by  the  rece 
not  Intervene.  But  this  case  is  not 
inconsistent  with  the  view  I  take  of  t 
before  me.  It  recognizes  the  case  oi 
v.  Clark  as  rightly  decided.  In  spea 
that  case,  the  learned  chief  Justice  • 
Jersey  said:  "But  that  case  belong 
train  of  decisions  which  have  been,  u 
edly,  rightly  decided,  but  which  are 
be  regarded  as  ruling  the  precise  poi 
In  issue.  The  decisions  thus  referred 
be  found  in  High,  Rec.  §  23d;  and  tl 
all  cases  Involving  a  controversy  t 
the  receiver  and  the  creditors  of  the 
whose  property  has  been  placed  un 
control  of  such  receiver.  In  such  a 
of  things,  it  is  manifest  that  differe 
siderations  should  have  force  from  tht 
are  to  control  when  the  litigation  d 
involve  the  rights  of  creditors  in  op] 
to  the  claims  of  the  receiver.  That  i 
cer  of  a  foreign  court  should  not  be 
ted,  as  against  the  claims  of  credito 
dent  here,  to  remove  from  this  state 
sets  of  the  debtor,  is  a  proposition  t 
pears  to  be  asserted  by  all  the  deciB 
In  the  case  before  me,  creditors  of  ' 
poration  represented  by  the  receive 
intervened.  Two  of  these.credltors  i 
porations  in  this  state.  The  olher  is  i 
in  the  state  of  New  York;  but  he  has 
ed  a  judgment  in  this  state  against 
solvent  corporation  of  Maryland,  and 
ment  against  a  garnishee  of  that  corpi 
and  is  proceeding  to  collect  the  latte 
ment.  There  is  no  principle  of  law  < 
ty  that  forbids  his  doing  so.  And  t 
in  this  case  is  therefore  discharged. 
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LEARY  v.  KING  et  al. 

Court  of  Chancery  of  Delaware.    Sept.  Term, 
1887.) 

kacdl'lent  conveyances  —  deed  bt  slnolk 
Woman  Pending  Makkiaoe  Engagement. ' 
A  single  woman,  pending  an  engagement 
)  marry,  and  without  her  affianced  husband's 
non-ledge,  deeded  certain  lots  to  K.,  who,  after 
lie  marriage  and  death  of  her  grantor,  deeded 
tern  to  C.  Both  deeds  were  without  considera- 
:on.  Afterwards  C.,  for  a  nominal  eonsidera- 
oo.  conveyed  the  lots  to  a  minor  child  of  the 
riginal  grantor  and  her  husband.  Held,  that 
11  of  such  conveyances  were  in  fraud  of  the 
inrital  rights  of  the  husband,  and  void  as  to 
un. 

Bill  by  Edward  C.  Leary  against  Ann  E. 
!ing  and  Mary  Leary  to  set  aside  certain 
eeds  as  in  fraud  of  thi  marital  rights  of 
>mplainaut     Decree  for  complainant. 

Anthony  Higglns,  for  complainant.  James 
[.  Hoffecker,  for  defendants. 

SAULSBURY,  Cb.  It  sufficiently  appears 
r  the  bill,  answer,  and  proofs  in  this  cause 
tat  Luclnda  Loper.  on  or  about  the  5th  day 
'.  August.  1876,  was  married  to  the  com- 
iainant,  and  that  she  afterwards  died,  on  or 
»ut  the  29th  day  of  September,  1885. 
here  were  two  children  born  to  the  husband 
id  wife  during  their  marriage.  The  said 
ucinda  Loper  was  in  her  lifetime,  and  he- 
re her  marriage  with  the  complainant, 
•ised  and  possessed  of  two  certain  lots  or 
irceto  of  land  and  tenements,  situate  in 
le  city  of  Wilmington,  In  this  state,  which 
•e  particularly  described  In  the  bill  of  com- 
iaint.  After  engagement  of  marriage  by 
ip  said  Lucinda  with  the  said  complainant, 
nrlng  its  pendency,  and  before  the  mar- 
nge,  without  the  knowledge  and  consent  of 
le  complainant,  tl»  said  Luclnda  made,  exe- 
rted, and  delivered  a  conveyance  and  deed 
'  gift  of  the  said  lands  and  tenements  to 
an  E.  King,  one  of  the  defendants.  Ten 
i.vs  after  the  execution  and  delivery  of  the 
tid  deed,  and  while  the  complainant  was  in 
norance  of  any  deed  or  conveyance  by  the 
lid  Lucinda,  she  and  the  complainant  were 
urried.  Shortly  after  the  death  of  said  Lu- 
nula. Ann  E.  King  made,  executed,  and  de- 
vered  a  deed  of  all  the  said  lands  and  tune- 
>onts.  without  the  knowledge  of  the  com- 
ainaut  to  Samuel  Culbert.  It  appears  that 
i  consideration  for  said  conveyance  was 
,(t  paid  by  the  said  Culbert  to  Ann  E.  King, 
ne  of  the  children  of  the  said  marriage 
led  in  the  lifetime  ot  its  mother.  Mary 
enry,  the  other,  child,  still  survives.  The 
Jeged  consideration  of  $500,  for  the  said 
r-ed  by  Ann  E.  King  to  the  said  Samuel  Cul- 
?rt.  has  never  been  paid  by  the  said  Culbert 
i  the  said  Ann  E.  King,  nor  was  the  same, 
*  any  part  thereof,  ever  paid  by  the  said 
ainuel  Colbert  and  Ann  E.  King,  or  by 
tber  of  them,  to  the  complainant  or  to  the 
tid  Mary  Leary,  or  to  any  one  for  the  said 
[ary   Leary.     Culbert,   on   the  4th   day   of 


April,  18S7,  for  a  nominal  consideration, 
granted  and  conveyed  the  said  two  parcels  of 
land  and  premises,  which  had  as  aforesaid 
been  conveyed  to  him  by  Ann  E.  King,  to 
the  said  Mary  Leary,  an  Infant  of  about  five 
or  six  years  of  agt.  Ann  E.  King  and  the 
guardian  of  Mary  Leary  have  answered  the 
bill,  and;  in  respect  to  all  material  matters, 
have  confessed  the  facts  as  stated  In  the 
bill  to  be  true.  The  bill  prays,  among  other 
things,  that  the  said  deed  of  Luclnda  Loper 
to  Ann  E.  King  may  be  decreed  In  fraud  of 
the  marital  rights  of  the  complainant,  and 
void;  that  the  said  deed  of  the  defendant 
Ann  E.  King  to  -Samuel  Culbert  may  be  de- 
creed to  have  been  made  In  fraud  of  the 
rights  of  the  complainant,  and  void;  that  the 
said  deed  of "  the  said  Samuel  Culbert  to 
Mary  Leary,  the  surviving  Infant  child  of 
the  said  marriage,  be  decreed  to  be  In  fraud 
of  the  rights  of  the  complainant,  and  void  to 
the  extent  that  the  same  shall  be  set  aside 
for  and  during  the  lifetime  of  the  complain- 
ant; and  that  the  complainant,  as  the  hus- 
band of  the  said  Luclnda  Leary,  be  decreed 
to  have  title  to  and  possession  of  the  said 
lands  and  tenements,  as  the  tenant  by  the 
curtesy  for  and  during  his  life. 

I  must  consider  the  statement  of  fact  con- 
tained in  the  bill  as  sufficiently  confessed 
and  proved  before  me,  and  I  have  no  hesita- 
tion In  deciding  what  the  decree  in  this  case 
should  be.  This  case  must  be  ruled  in  ac- 
cordance with  the  principles  decided  in  the 
case  of  Chandler  v.  Holllngsworth,  3  Del. 
Ch.  99.  In  that  case.  Chancellor  Bates  said: 
"It  is  enough  to  say  that  this  court  will  pro- 
tect a  husband  against  a  voluntary  convey- 
ance or  settlement  by  the  wife  of  all  her  es- 
tate, to  the  exclusion  of  her  husband,  made 
pending  an  engagement  of  marriage,  with- 
out his  knowledge  prior  to  the  marriage,  even 
In  the  absence  of  express  misrepresentation 
or  deceit,  and  whether  the  husband  knew  of 
the  existence  of  the  property  or  not.  The 
concealment  of  what  It  is  the  right  of  the 
husband  to  know,  and  what  It  is  the  duty  of 
the  wife  to  disclose,  Is  Itself  fraud  in  law. 
It  is  a  doctrine  of  equity— not  so  fully  de- 
veloped at  the  date  of  Countess  of  Strath- 
more  v.  Bowes,  1  Ves.  Jr.  22,  as  now— that 
the  concealment,  to  the  prejudice  of  another 
party  with  whom  one  Is  dealing,  of  facts 
which,  if  known  to  blm,  might  affect  his  de- 
cision, and  which  there  is  an  obligation,  aris- 
ing out  of  the  transaction,  to  disclose,  is  a 
fraud.  It  Is  so  treated  in  equity,  without 
respect  to  the  motive  of  tbe  party  in  the  con- 
cealment, being  what  Is  termed  a  'construct- 
ive fraud.'  But  whether  a  conveyance  or 
settlement  made  under  the  circumstances  I 
have  stated  is  always  void,  or  whether  it  may 
be  sustained  upon  such  equitable  considera- 
tions as  were  admitted  in  the  earlier  English 
cases,  and  in  St.  George  v.  Wake,  1  Mylne 
&  K.  610,— such  as  tbe  reasonableness  of  its 
provisions,  as  being  made  for  children  of  a 
former  marriage,  or  its  embracing  only  a  part 
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of  the  wife's  estate,  or  such  as  the  husband's 
inability  to  make  a  settlement  upon  the  wife, 
—I  leave  as  questions  open  in  this  state  until 
they  arise  Judicially."  I  have  no  doubt  that 
each  and  all  of  the  aforementioned  deeds  of 
conveyance  were  in  fraud  of  the  marital 
rights  of  the  complainant,  and  that,  as 
against  him  and  bis  rights,  tbey  should  be 
decreed  fraudulent  and  void;  and  I  shall  de- 
cree tbat  he  is  entitled  to  a  life  estate,  by  the 
curtesy,  in  the  said  two  several  lots  and  par- 
cels of  land  and  premises.  Lucinda,  the  wife 
of  the  complainant,  was  a  poor,  ignorant 
negress,  and  died  posse,  sed  of  no  personal 
property.  The  said  Marv  Leary  to  an  Infant 
of  very  tender  years,  and  was  at  the  execu- 
tion of  said  deeds,  and  is  now,  perhaps,  in- 
capable of  any  Intention  of  fraud.  Ann  E. 
King  was  and  is  an  ignorant  woman,  and 
denies— which,  perhaps,  is  true— any  inten- 
tion of  fraud.  Samuel  Culbert,  a  white  man, 
and  the  most  guilty,  perhaps,  of  fraudulent 
intention,  of  any  of  the  parties  named  in  the 
proceedings  before  the  court,  is  not  a  party 
to  these  proceedings.  The  complainant  Is  an 
Ignorant  negro,  but  be  is  entitled  to  his 
rights;  and  I  shall  decree  that  he  is  unaf- 
fected in  those  rights  by  any  of  the  convey- 
ances hereinbefore  mentioned,  and  that,  as 
against  his  marital  rights,  those  conveyances 
\v§ re  fraudulent  and  void.  Let  a  decree  be 
drawn  accordingly. 


CUMMINS  v.  JERMAN. 
(Court  of  Chancery  of  Delaware.  Sept.,  1887.) 
Kqcitt — Pleadings. 
Where  no  interrogatories  are  annexed  to 
or  accompany  a  bill,  th»  answer  need  not  be  un- 
der oath;  and,  if  it  is  made  under  oath,  it  can- 
not be  used  as  evidence  for  defendant,  though 
any  admissions  of  fact  therein  may  be  used 
against  him 

Bill  by  William  Cummins  against  Noble  T. 
Jerman  for  an  injunction  restraining  the 
collection  of  a  debt.     Bill  sustained. 

Edward  Rldgely  and  James  L.  Wolcott, 
for  complainant.  N.  B.  Smitbers  and  George 
V.  Mnssey,  for  defendant 

SAULSBURY,  Ch.  No  interrogatories 
were  annexed  to  or  accompanied  the  bill  of 
complaint.  The  answer  of  the  defendant 
was  not  required  to  be  under  oath;  and.  al- 
though it  was  in  fact  made  under  oath,  un- 
der our  rules  of  court  it  cannot  be  used  as 
evidence  in  behalf  of  the  defendant  If  it 
contains  any  admission  of  facts,  those  ad- 
missions may  be  used  against  the  party 
making  them.  Except  for  our  rule  of  court 
on  this  subject  the  answer  of  Jerman,  be- 
ing responsive  to  the  statements  of  the  bill, 
would  be  evidence  for  him;  and  it  would 
be  necessary  to  overcome  tbat  answer  by 
the  testimony  of  two  witnesses,  or  the  testi- 
mony of  one  witness  and  such  strong  cor- 
roborating  circumstances   as    would,   in   ef- 


fect, amount  to  the  testimony  of 
tional  witness.    Such  being  our  rule 
I  must  therefore,  in  the  decision  of  t 
be  governed  solely  by  the  testlmon 
cause. 

Isaac  D.  Hamilton  has  been  exai: 
a  witness  on  behalf  of  the  complain 
his  testimony  fully  sustains  the  all 
of  the  bill.  He  has  not  been  dlscn 
a  witness,  and  I  am  therefore  com; 
decree  in  favor  of  the  complainant 
der  -  that  a  perpetual  injunction  1 
prayed  by  the  bill.  Let  a  decree  b 
accordingly. 


HOFFECKER  t.  CLARK  et  i 
(Court  of  Chancery  of  Delaware.    Man 

Wiu,s— Bequests— Payment  or  Debt 
or  ScwiCTio.v. 
Where  a  testator  bequeaths  t< 
legatees,  daring  their  natural  life,  th 
from  certain  stocks,  which  are  to  pass 
death  of  such  legate*  to  their  children 
queaths  other  stocks  to  his  executor  in 
legatees,  such  bequests  to  become  absol 
five  years,  the  stocks  bequeathed  to  tl 
tor  will  be  first  sold,  where  property  o 
the  bequests  named  has  proved  insuC 
satisfy  the  debts  of  the  testator. 

Bill  by  John  H.  Hoffeeker,  adml 
with  will  annexed,  for  instructions  i 
duty  under  the  will. 

The  bill  alleged:  That  the  testa 
possessed  of  355  shares  of  the  pub 
of  the  city  of  Montreal,  also  of  196  a 
the  capital  stock  of  the  Bank  of  i 
and  also  of  250  shares  of  the  Canadli 
of  Commerce  at  Toronto.  That  the  ' 
tained  the  following  provisions:  "I  i 
vise,  and  bequeath  to  my  daughte 
during  her  natural  life,  one-third  of 
terest  and  dividends  on  all  my  stoc! 
Bank  of  Montreal,  and  all  the  4  f 
stock  against  the  city  of  Montreal;  ai 
her  death,  one-third  of  the  stock 
give  to  her  children.  I  give  to  my  s 
ter,  during  his  life,  one-third  of  the 
and  dividends  on  all  my  stock  in  the 
Montreal,  and  all  the  4  per  cen 
against  the  city  of  Montreal;  and,  i 
death,  I  give  one-third  of  the  stoc] 
children.  I  give  to  my  son  Dry* 
third  of  the  Interest  and  dlvidendi 
my  stock  In  the  Bank  of  Montreal, 
the  stock  against  the  city  of  Montre 
after  his  death,  I  give  one-third  of  t 
Itself  to  his  children.  In  case  of  tl 
of  either  one  or  two  of  said  name 
Walter,  or  Dryden  without  chlldret 
then  the  survivors  or  survivor,  as  ■ 
may  be,  shall  have  all  of  said  city  a 
stocks;  and,  in  the  event  that  none 
three  children  shall  leave  any  lssu 
the  said  son  Horace  shall  have  said 
he  is  alive,  but,  if  not  alive,  his  chlldi 
have  It  Neither  of  said  children, 
Mary,  nor  Walter,  shall  have  powe 
pothecate    or    mortgage,   Incumber, 
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any  lien  upon  any  dividends  or  any 
es  on  the  stock  of  the  Bank  of  Mon- 
itor stock  of  the  city  of  Montreal,  or  ln- 

or  stock  against  the  city  of  Montreal. 
e  all  my  stock  in  Canadian  Bank  of 
terce  at  Toronto  to  my  executors  or  ad- 
trators,  in  trust,  in  four  equal  parts,  for 
Jd  children,  Mary.  Dryden,  Walter,  and 
*,  except  fifty  dollars  a  year  shall  be 

from  the  dividends  and  paid  to  Wil- 
li. Clark,  commencing  on  the  first  day 
nuary  after  my  decease,  and  to  con- 
for  five  years,  if  said  William  lives  so 
ifter  my  decease;  but,  If  said  William 
ooner  than  five  years  after  my  decease, 
said  payment  of  fifty  dollars  per  year 
cease.  After  the  lapse  of  five  years, 
on  the  sooner  death  of  said  William, 
rust  shall  end,  and  said  Bank  of  Com- 
'  stock  shall  go  absolutely  and  with- 
nutation,  in  four  equal  shares,  to  my 
four  children,  Mary.  Dryden,  Walter, 
[orace.  The  above  bequest  of  said  Wll- 
sball  be  in  lieu  and  satisfaction  of  all 
i  whatsoever  he  may  attempt  to  set  up 
st  me  or  my  estate."  That  the  testator 
ically  bequeathed  all  the  personal  securi- 
onstltutlng  bis  personal  estate,  except 
Y  insignificant  part  thereof,  and  subse- 
ly  in  his  said  will  made  the  following 
ilon:  "All  the  personal  property  that  I 
ir  nave  any  Interest  In,  not  given  away 
posed  of  in  some  part  of  this  will,  I 
a  my  three  youngest  children,  Dryden, 

and  Walter,  which  shall  be  a  fund  In 
[editor's  hands  to  pay  any  just  claims 
rt  me,  to  defray  the  expenses  of  adniln- 
on,  funeral  expenses,  and  charges." 
the  wW  further  provided:  "I  appoint 
im  Doran,  of  Montreal,  trustee  for  my 
►ryden.  I  appoint  George  W.  Stevens, 
intreal,  trustee  for  my  daughter,  Mary; 
:  appoint  Thomas  Workman,  of  Mon- 
trostee  for  my  son  Walter."  That  each 
!  said  persons  so  designated  as  trustees 
ed  to  accept  the  trusts.    That  the  per- 

estate,  other  than  that  so  specifically 
led  of,  is  wholly  Insufficient  for  the  pay- 
of  the  debts. 

rge  V.  Massey  and  N.  B.  Smlthers.  for 
ainant.     James  Pennewlll,   for   defend- 


JL.SBURY,  Ch.  A  trust  Is  created 
le  Will  of  Horace  Dryden  Clark  as  to 
took  In  the  Bank  of  Montreal  and  the 
cent,  stock  of  the  city  of  Montreal,  by 
lid  will  bequeathed;  and  I  instruct  and 
the  complainant  to  assign  the  said 
i  to  such  person  or  persons  as  may  be 
fter  duly  constituted  and  appointed  trus- 
■  trustees  in  the  room  and  stead  of  the 
il  persons  named  In  the  said  will  as 
es,  who  have  heretofore  renounced  and 
led  to  assume  the  said  trusts;  and  I 
lirect  the  complainant  to  sell  so  much 
i  stock  of  the  Canadian  Bank  of  Com- 


merce, bequeathed  by  the  said  will,  as  shall 
be  necessary  to  pay  the  debts  and  expenses 
connected  with  the  administration  of  the  said 
estate  (after  applying  such  funds  of  the  es- 
tate not  otherwise  disposed  of  as  remain  in 
his  hands),  and  also  the  costs  and  expenses 
incident  to  this  proceeding. 


GREEN  v.  SAUI.SBURY. 

(Court  of  Chancery  of  Delaware.    March,  1880.) 

dowbk — bsqdbst  ik  llru — jurisdiction  op 
Orphans'  Court. 

1.  A  widow  who  has  elected  to  take  a  be- 
quest of  an  annuity  in  lieu  of  dower,  not  ex- 
ceeding the  value  of  her  dower  interest,  is  enti- 
tled to  preference  over  creditors  of  the  estate. 

2.  The  orphans'  court,  in  which  a  widow  has 
elected  to  take  r  bequest  of  an  annuity  in  lieu 
of  dower,  and  iu  which  an  order  of  sale  of  de- 
cedent's property  to  pay  debts  has  been  made, 
having  jurisdiction  of  the  subject-matter  and 
equity  powers,  can  entertain  a  petition  of  the 
widow  praying  for  preference  of  her  annuity 
over  the  claims  of  creditors,  the  proceeds  of  the 
sale  not  being  sufficient  for  both  annuity  and 
claims,  or  that  she  be  allowed  to  revoke  her  elec- 
tion; and  may,  under  Act  March  2b\  1809.  order 
investment  of  a  fund  to  produce  the  annuity,  as 
in  a  case  where  the  widow,  waiving  her  right 
to  assignment  of  dower  by  mete,  and  bounds, 
elects  to  take  in  lieu  thereof  interest  on  a  third 
of  the  proceeds  of  the  sale  of  her  husband's  real 
estate. 

Petition  of  Eliza  Green,  widow  of  John 
Green,  deceased,  for  rule  on  Gove  Sauls- 
bury,  administrator  c.  t.  a-  of  John  Green, 
deceased,  to  show  cause  why  she  should  not 
be  allowed  to  revoke  her  election  to  take  a 
bequest  of 'an  annuity  in  lieu  of  dower,  or 
have  a  sum  invested  out  of  the  proceeds  of 
the  sale  of  her  husband's  real  estate  suffi- 
cient to  pay  the  annuity,  in  preference  to 
creditors  of  the  estate,  the  estate  not  being 
sufficient  to  pay  both  the  annuity  and  the 
claims.  Rule  granted,  and  ordered  amend- 
ed to  make  creditors  codefendants. 

Eli  Saulsbury,  for  plaintiff.  Charles  H. 
B.  Day,  for  defendant. 

SAULSBURY,  Ch.  John  Green,  In  and  by 
his  last  will  and  testament,  dated  the  5th 
day  of  August,  A.  D.  1876,  devised  a  house 
and  lot  in  Dover  to  his  wife  during  her  nat- 
ural life,  and  also  gave  her  annually  the 
sum  of  $200,  to  be  paid  in  equal  semian- 
nual Installments.  He  directed  bis  execu- 
trix to  rent  the  farm  on  which  he  lived  dur- 
ing the  minority  of  his  youngest  daughter, 
and  out  of  the  proceeds  therefrom  to  pay 
semiannually  to  his  wife  the  sum  of  (100, 
which  semiannual  payments  were,  during 
the  minority  of  his  said  daughter,  by  the 
clear  intendment  of  bis  will,  to  constitute 
the  said  legacy  of  $200.  After  bis  said 
daughter  should  arrive  at  age,  be  directed 
his  real  estate,  except  the  house  in  Dover, 
so  as  aforesaid  devised  to  his  wife,  to  be 
sold  at  public  sale,  and  the  sum  of  $3,333.- 
33 '-'i.  with  Interest,  payable  semiannually,  to 
be  secured  on  said  lands  by  way  of  inort- 
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gage.  The  object  of  this  investment  was  to 
secure  the  payment  to  his  widow  the  leg- 
acy or  $200  during  her  life  in  lieu  of  the 
payment  of  said  sum  out  of  the  rents  before 
the  sale.  The  devise  and  bequest  of  the 
testator  to  his  widow  was  expressly  made 
in  lieu  and  bar  of  dower.  On  the  25th  day 
of  March,  A.  D.  1879,  the  executrix  in  the 
will  having  previously  renounced,  Dr.  Gove 
Saulsbury,  administrator  c.  t  a.  of  the  de- 
ceased, applied  in  due  form  to  this  court  for 
an  order  to  sell  the  real  estate  of  the  de- 
ceased, or  so  much  thereof  as  might  be  nec- 
essary for  that  purpose  for  the  payment  of 
the  debts  of  the  deceased.  The  petition 
was  granted,  and  an  order  made  on  the  24th 
day  of  September,  A.  D.  1879,  for  the  sale 
of  said  real  estate,  except  the  bouse  and 
premises  In  Dover,  so  as  aforesaid  devised 
to  his  widow.  The  administrator  stated  in 
his  petition,  among  other  things,  as  follows: 
"Should  the  widow  of  said  deceased  elect  to 
take  under  the  will  of  her  said  husband,  the 
residue  of  the  estate  would  be  sufficient  to 
pay  debts;  but,  as  a  considerable  amount  of 
the  proceeds  of  the  real  estate  would  nec- 
essarily have  to  be  applied  to  the  payment 
of  surety  debts,  which  are  liens  upon  said 
lands,  it  would  require  the  sale  of  all  the 
lands  not  devised  to  the  said  widow  in  lieu 
of  dower  to  satisfy  and  discharge  the  debts 
due  from  the  estate."  On  the  same  day  that 
the  order  wan  made  the  widow  appeared  in 
open  court,  and  made  her  election  to  take 
under  the  will  of  her  husband,  which  elec- 
tion, indorsed  on  the  petition,  and  signed  by 
the  widow,  is  as  follows:  "And  now,  to  wit, 
this  24th  day  of  September,  A.  D.  1879,  Mrs. 
Eliza  Green,  widow  of  John  Green,  deceased, 
voluntarily  appears  in  open  court,  and  elects 
to  take  under  the  will  of  her  said  husband  in 
lieu  of  dower  in  the  lands  of  said  John 
Green,  deceased."  By  virtue  of  said  order, 
the  lands  of  the  deceased,  mentioned  in 
said  order,  were  sold  by  the  said  adminis- 
trator, and  return  of  said  sale  was  made  uy 
him  to  this  court  on  the  24th  day  of  March, 
A.  D.  1880.  On  the  same  day  tbe  widow 
preferred  her  petition  to  the  court,  repre- 
senting and  praying  as  follows:  "That,  be- 
lieving that  she  could  not  be  prejudiced  by 
so  doing,  and  would  in  any  event  be  paid 
fully  the  annuity  aforesaid,  in  order  to  ena- 
ble the  administrator  c.  t  a.  to  Bell  said 
lands  unincumbered  by  her  dower  rights 
therein,  she  made  her  election  in  open  court 
to  take  under  the  will  of  her  husband.  That 
the  right  to  dower  thereby  surrendered  was 
a  full  equivalent  for  the  provision  made  for 
her  in  said  will,  and  the  payment  to  her  of 
said  annuity  cannot  and  will  not  prejudice 
the  rights  of  creditors  of  her  said  husband, 
as  her  dower  rights  would  have  been  un- 
affected by  liens  against  said  lands  with  the 
exception,  perhaps,  of  a  recognizance  in  this 
court  amounting  to  $2,214.60%,  with  less 
than  one  year's  Interest  thereon.  That  your 
petitionei    has   been   informed  and  believs 


that,  owing  to  the  existence  of  sure 
against  the  estate  of  her  said  bust 
proceeds  of  the  sale  of  the  lands  so 
the  order  of  this  court  will  not  be  i 
to  pay  all  debts  and  leave  a  fund  ; 
to  raise  her  aforesaid  annuity.  SI 
fore  prays  the  court  to  issue  a  rule  u 
administrator  c.  t  a.  to  show  cause 
should  not  invest  in  the  manner  dl 
said  will,  or  otherwise,  the  sum  ol 
33%  out  of  the  proceeds  of  the  sal 
lands  sold  under  the  order  of  the  co 
the  interest  thereon,  payable  to  y< 
tioner  during  her  natural  life,  or  to 
said  sum  of  $3,333.33%  into  this  com 
purpose  of  raising  the  aforesaid  ai 
your  petitioner.  Your  petitioner 
represents  that  her  aforesaid  elec 
made  under  the  belief  that  the  esta 
be  ample  to  pay  her  annuity  and  ; 
against  the  estate  from  the  best  lnf 
she  could  obtain  from  other  sources 
as  the  statements  in  tbe  petition  f 
der  to  sell  the  lands  for  the  paj 
debts,  and  by  reason  of  said  elec 
lands  have  been  sold  free  and  disci 
dower  for  a  much  larger  sum  ths 
wise  they  would  have  brought.  Si 
fore  prays  the  court,  in  case  she  « 
tain  relief  upon  the  hearing  of 
prayed  for  on  this  petition,  to  alio 
withdraw  her  aforesaid  election,  a 
waiver  of  the  right  to  assignment 
by  metes  and  bounds,  and  elect  tc 
lieu  thereof  an  equivalent  share  of 
ceeds  of  the  sale  of  the  real  est* 
ordinary  cases  of  sales  of  real  estat 
payment  of  debts."  Tbe  rule  pr 
was  granted  by  the  court,  and  the 
for  us  to  determine  is,  has  this  co 
diction  and  authority  to  grant  t 
sought  by  the  petitioner,  or  to  ai 
other  relief  which  the  clrcumstancei 
If  true,  may  seem  to  demand? 

To  determine  this  question  it  will 
sary  first  to  consider  the  jurisdic 
power  of  tbe  orphans'  court  under 
Btitution  and  laws  of  this  state.  T 
cation  is  a  novel  one  in  our  prac 
similar  one,  to  my  knowledge,  has  « 
presented  for  the  consideration  ol 
phans*  court  In  any  county  of  this  ; 
seems  to  merit  careful  conslderatiot 
first  place,  it  Is  important  to  observ 
discussion  that  the  three  counties 
Delaware  were  formerly,  and  for  ; 
erable  period  of  time,  governed  by 
enacted  by  the  province  of  Pennsyh 
the  territories,  which  territories  - 
three  counties  of  New  Castle,  K 
Sussex,  on  the  Delaware.  At  an  ■ 
held  at  Philadelphia,  In  that  prov 
tenth  day  of  the  first  month,— Marc: 
(see  Charter  and  Laws  of  tbe  Pr 
Pennsylvania  from  1682-1700,  p.  1J 
it  was  enacted:  "That  the  justice! 
respective  county  court  shall  si 
every  year  to  inspect  and  take  cao 
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estates,  usage  and  employment  of  orphans, 
which  shall  be  called  the  orphans'  court,  and 
sitt  the  first  third  day  of  ye  week  In  the 
first  and  eighth  month  yearly;  that  care 
may  be  taken  for  those  that  are  not  able  to 
take  care  of  themselves."  This  was  abro- 
gated by  William  and  Mary,  king  and  queen, 
In  the  year  1683,  and  was  re-enacted  the  same 
year.  At  an  assembly  held  at  New  Castle 
the  tenth  day  of  the  third  month,— May,  1684, 
—it  was  enacted  (chapter  156,  p.  1C7,  Pa.  Ool. 
Laws):  "That  monthly  and  quarterlie  ses- 
sions be  held  in  every  county  in  this  province 
ind  territories  by  the  respective  justices;  and 
that  each  quarter  sessions  be  as  well  a 
rourt  of  equity  as  law  concerning  any  Judg- 
ment, given  In  cases  by  law  capable  of  triall 
in  the  respective  county  sessions  and  courts." 
This  law  was  abrogated  by  William  and 
Mary,  king  and  queen,  in  the  year  1693,  and 
re-enacted  the  same  year  (section  71,  p.  214. 
Pa.  Col.  Laws),  and  was  supplied  by  law 
Missed  In  the  year  1701.  See  1  Bioren's  Laws, 
).  33.  The  act  establishing  the  orphans' 
xrarts  In  this  government  is  to  be  found  in 
hv  flrst  volume  of  the  Laws  of  Delaware. 
J.  87,  c.  30.  The  act  for  establishing  courts 
>f  law  and  equity  within  this  government 
vas  enacted  at  the  same  session  of  the  gen- 
red  assembly  (page  121,  c.  64),  one  of  which 
nuns  was  the  court  of  general  quarter  ses- 
tfons  of  the  peace  and  Jail  delivery.  Chapter 
10  of  the  act  before  referred  to  empowered 
he  justices  of  the  quarter  sessions  to  hold 
he  orphans'  court.  Under  the  act  establish- 
ng  courts  of  law  and  equity  in  this  govern- 
nent,  referred  to,  a  supreme  court  was  establ- 
ished, to  be  composed  of  three  judges,  who. 
»y  section  7  of  said  act,  were  empowered  "to 
tear  and  determine  all  and  all  manner  of 
ileas,  complaints,  and  causes  in  law  or  equi- 
t.  which  shall  be  removed  or  brought  there 
rom  the  respective  general  quarter  sessions 
>f  the  peace,  to  be  held  for  the  respective 
aunties  of  New  Castle,  Kent,  and  Sussex,  by 
vrits  of  certiorari,  writs  of  error  or  appeal, 
r  from  any  other  court  of  law  or  equity  in 
his  government,  by  virtue  of  any  of  the  said 
vrits  or  appeal,  after  final  judgment  or  de- 
Tee  shall  be  given  in  the  said  courts."  By 
ection  15  of  said  act  the  county  court  of 
ommon  pleas  was  established  to  be  holden 
our  times  in  every  year,  at  the  times  and 
'laces  where  the  general  quarter  sessions  of 
lie  peace  are  directed,  and  by  section  21  a 
ourt  of  equity  was  established  to  be  held 
>y  the  justices  of  the  said  respective  county 
ourts  of  common  pleas  four  times  a  year, 
it  the  respective  places,  and  near  the  said 
lines,  as  the  said  courts  of  common  pleas 
ire  held,  in  any  county  in  this  government, 
rhis  court,  thus  established,  and  thus  to  be 
ipld,  was  not  an  appellate  court  or  a  court 
<t  errors,  as  the  court  of  common  pleas  was, 
'to  hear  and  determine  all  and  all  manner  of 
•leas,  plaints,  and  causes  in  law  or  equity, 
rbich,  or  might  be  brought  there  from  the 
wpective  general  sessions  of  the  peace," 
v  .33A.no.  13—4) 


but  it  was  a  court  of  original  jurisdiction; 
and  the  Judges  of  the  court  of  common  pleas 
holding  it  were  empowered  and  authorized 
to  hear  and  decree  all  such  matters  and 
causes  of  equity  as  shall  come  before  them 
in  the  said  courts  where  the  proceedings  shall 
be  by  bill  and  answer  as  heretofore.  It 
will  thus  be  perceived  from  a  careful  scru- 
tiny of  these  acts  and  their  provisions,  that 
the  court  of  quarter  sessions,  which  was  em- 
powered to  hold  the  orphans'  court,  possessed 
equity  powers,  and,  of  course,  equity  powers 
in  respect  to  such  matters  as  were  the  sub- 
jects of  Its  jurisdiction,  and  to  which  equita- 
ble principles  could  be  properly  applied,  with 
the  right  of  appeal  therefrom  to  the  said 
supreme  court,  and  not  to  the  court  of  com- 
mon pleas,  which  was  empowered  and  au- 
thorized to  hold  a  court  of  equity,  where  the 
proceedings  were  to  be  by  bill  and  answer. 
No  one  can  doubt  that  the  subjects  cogniza- 
ble by  the  orphans'  court  thus  established, 
and  bo  to  be  holden  by  the  judges  of  the 
court  of  general  quarter  sessions,  were  sub- 
jects to  which  equitable  principles  could  be 
properly  applied.  If  so,  it  follows,  neces- 
sarily, that  in  passing  upon  such  subjects 
the  judges  of  the  general  quarter  sessions  sit- 
ting as  the  judges  of  the  orphans'  court  pos- 
sessed equitable  powers  and  could  exercise 
equitable  jurisdiction  in  respect  to  all  sub- 
jects properly  cognizable  before  them  as  such 
orphans'  court  The  court  derives  its  juris- 
diction from  the  law  creating  it,  and  vesting 
the  power  of  holding  It  in  the  manner  de- 
scribed. In  determining  such  matters  as 
should  come  before  it,  the  court  had  not  only 
jurisdiction  to  entertain,  but  to  hear  and 
finally  determine  them,  without  remitting  a 
party  interested  to  any  other  tribunal,  or 
even  to  the  court  of  equity  established  by 
said  act,  subject  only  to  the  right  of  appeal 
from  its  decisions  to  the  said  supreme  court 
The  orphans'  court  thus  established  and  thus 
to  be  holden  by  the  court  of  general  quarter 
sessions  was  so  continued  to  be  holden  by  the 
said  court  until  the  adoption  of  the  first  con- 
stitution of  this  state  in  1776,  which  provided 
in  article  12  that  "the  president  and  general 
assembly  shall,  by  joint  ballot  appoint  three 
justices  of  the  supreme  court  for  the  state, 
one  of  whom  shall  be  chief  justice  and  a 
judge  of  admiralty,  and  also  four  Justices  of 
the  courts  of  common  pleas  and  orphans' 
courts  for  each  county,  one  of  whom  in  each 
court  shall  be  styled  'Chief  Justice.' "  It 
will  thus  appear  that  the  power  of  holding 
the  orphans'  courts  was  vested  in  the  same 
judges  as  those  which  constituted  the  courts 
of  common  pleas,  but  the  jurisdiction  of  the 
orphans'  courts  was  In  no  manner  changed. 
Article  24  provided  that  "all  acts  of  assembly 
In  force  in  this  state  on  the  fifteenth  day  of 
May  last  (and  not  hereby  altered  or  contrary 
to  the  resolutions  of  congress,  or  of  the  late 
house  of  assembly  of  this  state),  shall  so  con- 
tinue until  altered  or  repealed  by  the  legis- 
lature of  the  state,  unless  where  they  are 
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temporary,  In  which  case  they  shall  expire  at 
the  time  respectively  limited  for  their  dura- 
tion." Article  13  of  this  constitution  was  as 
follows:  "The  justices  of  the  courts  of  com- 
mon pleas  and  orphans'  courts  shall  have  the 
power  of  holding  inferior  courts  of  chancery 
as  heretofore,  unless  the  legislature  shall 
otherwise  direct."  What  were  these  Inferior 
courts  of  chancery  which  the  orphans'  court 
bad  theretofore  been  authorized  to  hold?  It 
certainly  was  not  the  general  court  of  equity 
established  by  virtue  of  the  act  hereinbefore 
referred  to,  wherein  the  proceedings  were  by 
bill  and  answer,  because  such  court  of  equity 
was  to  be  held  by  the  court  of  common  pleas, 
who  had  also  Independently  the  power  of 
holding  inferior  courts  of  chancery.  I  take 
It,  therefore,  that  by  "holding  Inferior  courts 
of  chancery  as  heretofore"  was  meant  that 
the  courts  of  common  pleas  and  orphans' 
courts  were  empowered  to  hear  and  deter- 
mine the  several  matters  within  the  respec- 
tive jurisdiction  of  each  according  to  the 
rules  and  principles,  both  of  law  and  equity, 
as  the  same  might  be  applicable  to  said  mat- 
ters; and  that,  having  jurisdiction  of  a  sub- 
ject-matter before  them,  they  had  authority 
to  determine  It,  and  all  questions  In  respect 
to  it,  according  to  the  very  right  of  the  mat- 
ter, whether  the  ascertainment  of  that  right 
depended  upon  principles  either  of  law  or 
equity;  and  that  their  jurisdiction  In  such 
case  was  complete  and  perfect  for  Its  deter- 
mination, and  that  the  parties  to  any  such 
cause  were  not  to  be  turned  over  to  any  other 
tribunal  for  Its  adjudication.  And  here  it 
may  be  remarked,  that  there  had  never  been 
theretofore,  during  the  connection  of  the 
three  counties  on  the  Delaware  with  the 
province  of  Pennsylvania,  or,  to  use  the  lan- 
guage employed  in  the  acts  of  that  period,  of 
the  province  of  Pennsylvania  and  the  terri- 
tories, a  separate  court  of  chancery  or  other 
equitable  tribunal,  but  all  the  courts  of  gen- 
eral jurisdiction  exercised  both  legal  and 
equitable  powers;  nor  have  there  been  such 
separate  equitable  tribunals  since  In  Penn- 
sylvania; nor  was  there  any  independent 
equitable  tribunal  of  general  jurisdiction  in 
this  state  or  colony  after  it  ceased  to  be  con- 
nected with  the  province  of  Pennsylvania, 
until  the  act  before  referred  to  passed  in  the 
early  part  of  the  eighteenth  century,  the  pre- 
cise date  whereof  Is  not,  however,  known, 
entitled  "An  act  for  the  establishing  courts 
of  law  and  equity  within  this  government." 
In  those  states  where  there  are  no  courts  of 
separate,  exclusive  equitable  jurisdiction,  as 
Is  now  the  case  in  most  of  the  states  of  the 
Union,  but  where  the  same  courts  administer 
both  law  and  equity,  it  Is  customary  to  speak 
of  the  law  side  and  equity  side  of  said  courts, 
and  such,  I  take  it,  was  the  character  of  the 
court  of  the  general  quarter  sessions,  orphans' 
court,  and  supreme  court,  as  first  established 
In  Delaware;  and  what  Is  meant  In  article 
13  of  the  constitution  of  1776  as  inferior 
courts  of  chancery  which  the  court  of  com- 


mon pleas  and  orphans'  court  shot 
the  power  of  holding  was  nothing 
effect  than  the  hearing  and  detenu 
matters  before  them  on  the  equity 
said  courts,  when  the  application  of  c 
principles  to  their  determination  beet 
essary  and  proper.  Under  the  con 
of  1778,  the  same  judges  who  held  t 
of  common  pleas  held  the  orphans'  < 
each  county,  and  determined  all  mat 
nlzable  by  them,  either  according 
or  equitable  principles,  as  the  same  i 
applicable;  but  when,  deciding  accc 
equitable  principles,  and  not  upon  lei 
clples,  as  distinguished  from  equltal 
exercised  in  the  language  of  that  con 
"the  power  of  holding  Inferior  courts 
eery  as  heretofore."  With  such  po« 
In  this  manner,  were  the  orphans'  < 
this  state  constituted  and  held  until 
1792,  when  a  new  constitution  for  t 
was  adopted.  This  constitution  (set 
art  6),  provided  that:  "The  judge 
court  of  common  pleas,  or  any  two 
shall  compose  the  orphans'  court 
county  and  may  exercise  the  equity 
tlon  heretofore  exercised  by  the 
courts,  except  as  to  adjusting  and  set 
ecutors',  administrators',  and  guard 
counts,  In  which  cases  they  shall 
appellate  jurisdiction  from  the  sen 
decree  of  the  register."  Here  th< 
power  of  the  orphans'  court  is  distln 
ognized,  and  its  equity  jurisdiction 
part  of  the  constitution.  What  the  e 
jurisdiction  theretofore  exercised,  an 
Is  continued  by  this  section,  I  have 
endeavored  to  show,  via.  that  It  t 
to  all  matters  cognizable  before  th 
the  determination  of  which  depend 
the  application  of  eaultable  prinelp 
where  the  proceedings  were  not  by 
answer.  In  the  latter  case  equity 
tion  had  theretofore  been  exercised 
court  of  common  pleas,  and  not  by  e: 
court  of  common  pleas  or  the  orphai 
holding  Inferior  courts  of  chancer 
constitution  of  1792  (article  6,  |  14) 
that:  "The  equity  jurisdiction  h< 
exercised  by  the  judges  of  the  court 
mon  pleas,  shall  be  separated  from  1 
mon-law  jurisdiction  and  vested  In 
cellor,  who  shall  hold  courts  of  chat 
the  several  counties  of  this  state."  1 
ty  jurisdiction  here  referred  to  lncln 
exercised  by  the  court  of  common  pl« 
tofore  when  acting  as  an  inferior  < 
chancery,  as  distinct  from  the  orphai 
acting  as  an  Inferior  court  of  chanc 
by  them,  as  well  as  theretofore  exer 
the  court  of  common  pleas  when  si 
a  court  of  equity,  as  provided  in  so 
c.  54,  of  the  net  entitled  "An  act  foi 
tabllshing  courts  of  law  and  equltj 
this  government,"  hereinbefore  refi 
the  powers  of  which  courts  of  equi 
hereinbefore  been  mentioned,  and  w 
more  fully   described  in  said  Beetle 
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»urt  of  common  pleas  continued  to  hold  the 
>rphan8'  court,  and  to  exercise  all  the  juris- 
Itctlon  thus  given  to  the  orphans'  court  un- 
ler  the  constitution  of  1792,  until  that  con- 
itltutlon  was  amended  in  the  year  1802,  as 
follows,  via.:  "The  chancellor  shall  compose 
be  orphans'  court  of  each  county  and  exer- 
cise the  equity  jurisdiction  heretofore  exer- 
cised by  the  orphans'  court,  except  as  to  the 
idjusting  and  settling  executors',  adminis- 
rators.'  and  guardians'  accounts,  in  which 
'.ises  he  shall  have  an  appellate  jurisdiction 
rotn  the  sentence  and  decree  of  the  register." 
The  effect  of  this  amendment  was  simply  to 
It-vest  the  court  of  common  pleas  of  the  pow- 
r  of  holding  the  orphans'  court  of  each  coun- 
y,  and  of  vesting  the  power  of  holding  said 
onrts  in  the  chancellor.  The  equitable  juris- 
iictlon  of  the  orphans'  court  was  expressly 
eserved,  although  It  was  to  be  exercised  by 
be  chancellor,  who  composed  said  courts 
rith  appeal  from  the  orphans'  court  thus 
ompoged  in  the  matters  of  its  original  Juris- 
ictlon  to  the  supreme  court  Thereafter  the 
oaneellor  composed  the  orphans'  court,  exer- 
ising  its  equitable  jurisdiction  as  distinct 
rom  the  jurisdiction  which  he  exercised  as 
bancellor  under  sections  1  and  14,  art.  6,  of 
he  constitution  of  1792.  The  power  of  the 
rphans'  courts  in  the  respective  counties  of 
bis  state  after  the  adoption  of  the  aniend- 
lent  of  1802,  as  aforesaid,  continued  to  be 
sercised  by  the  chancellor  composing  said 
onrts,  until  the  adoption  of  the  present  con- 
titution  of  this  state  in  1831.  That  constl- 
ition  provides  (section  10,  art.  6)  that  the 
srphans*  court  in  each  county  shall  be  held 
y  the  chancellor  and  the  associate  judge  re- 
ding in  the  county,  the  chancellor  being 
resident."  And  "this  court  shall  have  all 
>e  jurisdiction  and  powers  vested  by  the 
iws  of  this  state  in  the  orphans'  court." 
his  court  has  all  such  jurisdiction  and 
Jwer  now. 

The  question  then  arises,  what  is  that  Ju- 
sdictlon.  and  what  are  those  powers?  We 
ire  already  seen  that  the  original  court  of 
•neral  quarter  sessions  holding  the  orphans' 
>urt  had,  from  the  beginning,  equitable  ju- 
sdictlon  and  powers.  That  the  orphans' 
mrt,  when  held  by  the  judges  of  the  old 
■art  of  common  pleas,  possessed  equitable 
irtsdiction  and  powers.  That  by  the  con- 
itutlon  of  1792  the  judges  of  the  court  of 
immon  pleas,  or  any  two  of  them,  com- 
ising  the  orphans'  court  of  each  county, 
Ight  exercise  the  equity  jurisdiction  there- 
fore exercised  by  the  orphans'  court,  ex- 
pt  as  to  the  adjusting  and  settling  exec- 
ors',  administrators',  and  guardians'  ac- 
'Unts,  In  which  case  they  should  have  only 
ipellate  jurisdiction  from  the  sentence  or 
•croe  of  the  register.  This  equitable  juris- 
ctlon  under  the  constitution  of  1792  was 
>th  original  and  appellate,  for  that  eonstl- 
tion  provides  that  appeals  may  be  made 
nm  the  orphans'  court  In  cases  where  that 
urt   has   original  jurisdiction  to  the  su- 


preme court,  whose  decision  shall  be  final. 
This  equitable  jurisdiction  was  continued  in 
the  court  by  the  amendment  to  that  consti- 
tution in  1802,  when  the  powers  of  the  court 
were  vested  in  the  chancellor;  and  this  eq- 
uitable jurisdiction  and  these  equitable  pow- 
ers under  the  laws  of  this  state  were,  by  the 
present  constitution  of  the  state,  vested  In 
the  orphans'  court  as  now  constituted.  In 
fact,  there  has  been  no  period  since  the  first 
establishing  the  orphans'  court  in  this  state 
when  that  court  has  not  possessed  and  ex- 
ercised equitable  jurisdiction  and  powers 
which  may  properly  be  termed  original.  In 
reference  to  what,  therefore,  may  this  eq- 
uitable Jurisdiction  and  these  equitable  pow- 
ers be  exercised?  Reasonably  we  should 
suppose  In  reference  to  all  matters  coming 
under  the  cognizance  of  said  courts  to  which 
the  application  of  equitable  principles  and 
powers  are  necessary  and  proper  for  their 
determination,  unless  there  be  any  case 
where  the  exercise  of  such  jurisdiction  and 
such  powers  have  besen  prohibited.  Is  there 
any  such  prohibition  in  respect  to  the  case 
before  us?  This  court  has  jurisdiction  to 
hear  and  determine  the  application  of  the 
administrator  c.  t  a,  of  John  Green,  de- 
ceased, for  an  order  for  the  sale  of  his  real 
estate  for  the  payment  of  his  debts.  It  bad 
the  authority  to  hear  and  consider  the  elec- 
tion of  the  widow  to  take  under  the  will  of 
her  husband,  and  not  her  dower  at  law. 
The  facts  stated  In  the  petition  of  the  ad- 
ministrator are  before  the  court,  as  are  also 
the  circumstances  under  which  she  made  her 
election  as  stated  in  her  present  petition  to 
the  court.  Has  any  court  the  power  to  af- 
ford her  the  relief  she  asks,  or  granting  her 
prayer  for  leave  to  withdraw  her  election,  or 
to  have  the  benefit  of  the  devise  and  bequest 
made  in  her  favor  in  the  will  of  her  hus- 
band, which  benefit  was  the  inducement  to 
her  of  waiving  her  right  of  dower  at  law? 
If  this  court  should  be  satisfied  that  the  injus- 
tice and  wrong  would  be  done  the  widow  of 
holding  her  to  her  election  without  her  be- 
ing secure  in  the  'enjoyment  of  that  benefit, 
has  it  or  has  it  not  the  power  to  afford  her 
the  relief  which  she  seeks,  or  must  the  court 
dismiss  her  petition,  and  leave  her  either 
remediless  or  to  the  privilege,  if  she  has  It, 
of  seeking  for  relief  by  a  bill  In  equity? 
Has  she  a  cause  for  equitable  relief,  and.  if 
so,  can  this  court  afford  that  relief?  We 
have  seen  that  the  orphans'  court  has,  and 
always  has  had,  equitable  jurisdiction  and 
powers.  We  have  indicated  to  what  mat- 
ters the  exercise  of  that  jurisdiction  and  the 
exercise  of  those  powers  may  be  applied. 
We  have  not  been  able  to  see  any  prohibi- 
tion upon  such  exercise  In  respect  to  the  mat- 
ters before  us.  either  in  the  constitution  or 
laws  of  the  state,  and  hence  the  Inquiry  be- 
comes important  whether  there  is  anything 
in  the  nature  and  character  of  the  applica- 
tion, or  of  the  mode  and  manner  and  means 
by  which  the  relief  sought  can  be  afforded. 
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'which  precludes  this  court  In  the  exercise  of 
its  equitable  Jurisdiction  and  powers  from 
affording  such  relief,  and  to  this  question 
I  now  address  myself.  And  first,  in  what 
position  does  the  petitioner  stand  before  the 
court?  She  is  the  widow  of  John  Green, 
deceased.  Surviving  him,  she  was  entitled 
by  law  to  one-third  of  his  real  estate,  legal 
and  equitable,  as  her  dower  therein  during 
her  natural  life.  She  standB  before  the  court 
in  a  different  light  from  that  of  a  mere 
legatee.  She  is  not,  as  a  legatee,  a  mere 
object  of  the  bounty  of  the  deceased.  She 
Is  entitled  to  be  regarded  in  the  light  of  a 
purchaser.  She  surrenders  a  clear  legal 
right,  and  gives  a  valuable  consideration  for 
the  benefit  which  she  claims  under  the  will. 
The  surrender  of  her  rights  at  law  to  dower 
in  her  husband's  real  estate  in  considera- 
tion of  the  devises  and  bequests  contained 
in  his  will  has  all  the  merits  of  a  contract, 
and  has  by  some  courts  been  treated  in  the 
light  of  a  contract  between  her  and  her  hus- 
band. It  is  clear  that  she  would  not  be 
subject  to  abatement  of  the  bequests  made 
to  her  In  favor  of  mere  legatees;  and,  if  the 
facts  stated  in  the  petition  be  true,  there  Is 
no  reason  why  the  bequest  should  be  sub- 
ject to  abatement  in  favor  of  creditors  of 
the  deceased,  the  truth  of  which  facts  this 
court  has  the  power  to  ascertain,  If  it  has 
the  power  to  entertain  the  application  at  alL 
The  petition  states,  in  substance,  that  by  her 
release  of  dower  the  real  estate  sold  by  the 
administrator  sold  for  an  amount  In  excess 
of  that  for  which  it  would  have  sold  If  her 
right  of  dower  by  metes  and  bounds  had  not 
been  released  by  her  election  equal  to  the 
amount  which  she  claims  shall  be  reserved 
out  of  the  proceeds  of  the  sale,  and  not  be 
applied  by  the  administrator  to  the  payment 
of  debts  during  her  lifetime,  but  invested  so 
as  to  raise  the  amount  of  her  annuity.  If 
so,  no  creditor  of  the  deceased  would  or 
could  sustain  loss,  but  would  in  fact  be 
benefited,  because  such  excess  of  sale  caused 
by  her  election  to  take  under  the  will  would, 
after  her  death,  be  applicable  to  the  pay- 
ment of  any  unsatisfied  debts  against  her 
husband's  estate.  If,  however,  she  is  to  be 
held  to  her  election,  and  to  be  subjected  to 
a  diminution  of  her  annuity,  she  will  be  the 
loser  to  the  amount  of  that  diminution,  al- 
though she  surrendered  a  valuable  consider- 
ation for  her  whole  annuity,  and  thus  the 
creditors  would  receive  the  benefit  to  which 
they  would  not  have  been  entitled  but  for 
her  election.  Would  this  be  just  or  equita- 
ble as  between  her  and  the  creditors.  At 
most  the  payment  of  their  claims  would  only 
be  postponed  to  a  future  period,  while  she 
would  suffer  a  present  and  a  continuing  loss. 
It  may  be  said  that  a  testator  is  bound  to  be 
Just  before  he  Is  generous,  and  that  creditors 
who  have  legal  rights  are  not  to  be  post- 
poned to  the  mere  objects  of  the  testator's 
bounty.  The  petitioner.  If  the  facts  alleged 
la  the  petition  are  true,  is  not  affected  by 


this  principle.  She  was  not  the  obj< 
testator's  bounty.  She  was  a  pure 
a  valuable  consideration,— the  son 
her  rights  to  dower  at  law  in  his  re 
In  consideration  of  the  devises  anc 
In  her  favor  contained  in  the  will, 
not  be  deprived  of  the  benefits  sc 
her  by  the  will  by  the  claim  of  an] 
possessing  an  equity  superior  to 
has  been  decided  again  and  agal 
widow,  under  such  circumstances  a 
this  case,  Is  not  subject  to  the  abat 
a  legacy  in  her  favor  In  relief  of  i 
atees;  and  I  hold  it  to  be  true 
claims  of  creditors  are  not  to  be  ; 
to  those  of  a  widow  who  waives 
slgnment  of  dower  by  metes  and 
and  elects  to  take  the  devises  con' 
the  will,  In  her  favor.  In  lieu  of 
to  dower  at  law,  unless  where  the 
made  for  her  in  the  will  in  her  fav< 
of  dower  is  so  disproportionate  to  1 
of  her  dower  at  law  as  would  am< 
fraud  upon  '  creditors.  I  shall  do 
further  than  to  quote  from  two  . 
cases  in  support  of  these  positions, 
pend  in  a  footnote  1  to  this  opinion 
ence  to  a  few  cases  where  the  lea: 
on  this  subject  may  be  consulted. 

In  the  case  of  Isenhart  v.  Brown 
Ch.  411,  it  was  decided  by  the  v 
cellor  of  New  York  that  a  bequest  I 
dower,  and  the  acceptance  of  t 
amount  to  a  matter  of  contract 
chase,  and  the  wife  is  to  be  paid 
quests  in  preference  to  other  legai 
without  abatement  In  this  case 
chancellor  says:  "The  legacies  givi 
[the  widow]  by  this  will  are  parti] 
and  partly  pecuniary,  and  they  c 
the  provision  made  for  her  by  the  t< 
lieu  of  her  right  of  dower  In  bis  e 
Is  the  price  put  by  the  testator  him 
that  right,  and  which  she  is  at  llbei 
cept.  Her  relinquishment  of  dower 
valuable  consideration  for  the  test 
gifts.  In  this  point  of  view  she  bee 
purchaser  of  the  property  left  to  hi 
will.  So,  on  the  other  hand,  the  hui 
fers  a  price  for  his  wife's  legal  rlgh 
er  which  he  proposes  to  extinguish 
she  agrees  to  the  terms,  she  relinq' 
and  is  entitled  to  the  price.  It  Is  th 
matter  of  contention  or  contract 
them,  and  what  she  thus  becomes 
to  receive  Is  not  by  way  of  bounty,  1 
general  bequests,  but  as  purchase  n 
what  she  relinquishes,  and  whic 
quently  must  be  paid  in  preference 
legacies."  Then,  after  reviewing  a 
of  cases  on  the  subject  the  vice  < 


i  Butricke  v.  Broadhurat,  annexed 
Ves.  Jr.  171;  Wake  v.  Wake,  Id.  8 
ridge  v.  Bradyl,  1  P.  Wms.  127;  1 
Morret,  2  Ves.  Sr.  420;  Davenhill  v. 
1  Amb.  244;  Heath  v.  Dendy.  1  B 
Isenhart  v.  Brown,  1  Edw.  Ch.  41: 
Case,  1  Bland,  205. 
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"Considering  all  these  casea,  I  am 
1  to  regard  the  law  as  settled  that  un- 
lrcumstancea  like  the  present  a  widow 
titled,  after  payment  of  the  debts,  to  the 
!  provision  which  the  husband  chooses 
ike  for*  her  by  bis  will  in  lien  of  dower, 
eference  to  all  other  legatees  who  are 
quently  to  be  postponed  where  there  is 
iclency  of  assets.  Of  course,  the  debts 
be  paid  before  she  can  be  entitled  even 
eciflc  legacies."  I  quote  these  last  ob- 
tions  of  the  vice  chancellor  not  to  adopt 
,  bat  to  express  my  dissent  from  them 
r  as  they  convey  the  idea  that  a  widow 
t  entitled  to  the  provision  made  for  her 
will  in  lieu  of  dower  until  after  pay* 
of  tbe  debts  of  the  testator,  and  I  say 
ourse"  this  is  not  true  where  the  value 
ir  right  of  dower  relinquished  in  con- 
ittos  of  the  devises  and  bequests  in  the 
s  of  equal  value  with  that  of  such  de- 
and  bequests.  And  why?  Because  the 
of  dower  which  she  relinquished  In  her 
ind's  real  estate  was  not  subject  to,  and 
not  be  made  subject  to,  the  payment 
e  debts  due  by  her  husband,  and  his 
tors  could  have  no  claim  upon  the  pro- 
of the  sale  arising  from  lands  to  which 
ras  entitled  as  dower,  without  her  re- 
ishment  of  dower  thereon;  and  she  tak- 
nder  the  will  of  her  husband  property 
equal  in  amount  in  value  to  the  right 
iwer  as  relinquished,  and  taking  as  a 
laser,  and  not  through  the  bounty  of  the 
jot,  it  would  be  inequitable  to  postpone 
ghts  under  the  will  to  the  claims  of  her 
nd's  creditors.  In  support  of  the  view 
presented  I  refer  to  Hall's  Case,  1  Bland, 
n  which  it  was  decided  that  a  widow 
elects  to  take  the  estate  devised  to  her 
u  of  dower  la  to  be  deemed  a  purchaser 
fair  consideration  to  the  value  of  her 
r,  and  must  have  her  claim  sustained 
iien  to  that  extent  in  preference  to  cred- 
As  this  case  is  very  similar  in  its 
to  tbe  one  before  us,  I  will  give  It  in 
The  case  is  reported  thus:  "This  case 
upon  a  creditors'  bill  filed  on  the  5th 
rtober,  1826,  by  George  Mackubln  and 
aret  Hall,  the  widow  and  executrix  of 
th  Hall,  deceased,  against  his  devisees, 
lei  Matthews  and  others,  alleging  that 
ersonal  property  was  Insufficient  to  pay 
lebts,  and  praying  that  his  real  estate 
t  be  sold  for  that  purpose.  A  decree 
passed  on  tbe  30th  of  June,  1826,  for 
ale  of  the  realty  accordingly,  and  the 
ees  reported  that  he  had  made  sale  of 
rt  of  it,  which  was  finally  satisfied  on 
st  of  March,  1827.  On  the  1st  of  March, 
the  plaintiff  Margaret,  by.  her  petition, 
d  that  her  late  husband  bad  by  his  last 
devised  to  her  a  large  portion  of  his  es- 
to  bold  a  part  during  her  life  and  an- 
■  part  for  a  term  of  years;  that  she  had 
ed  to  take  under  the  will  of  her  hus- 
i immediately  after  his  death,  when  she 
unacquainted  with  his  affairs;  but  that 


It  is  now  ascertained  that  the  claims  against 
his  estate  will  absorb  so  much  of  it  as,  if 
paid  to  her  exclusion,  will  deprive  her  of  all 
benefit  Intended  by  the  will,  and  leave  her 
In  a  much  worse  situation  than  If  she  had 
rested  altogether  upon  her  common  law 
rights.  And  therefore,  as  her  election  was 
lmprovldently  made,  and  at  the  time  when 
she  was  destitute  of  the  Information  which 
alone  could  enable  her  to  act  knowingly  up- 
on the  subject,  she  pray b  that  It  may  be  an- 
nulled that  she  may  be  allowed  the  value  of 
her  dower,  or  be  relieved  according  to  the 
nature  of  the  case,"  etc. ,  The  chancellor 
said:  "The  will  of  tbe  deceased  husband  of 
this  widow  lay  before  her,  and  presented  to 
her  a  choice  between  the  estate  therein  be- 
stowed and  that  given  by  the  law.  In  her 
election  to  take  under  the  will  there  is  no 
apparent  room  even  to  suspect  fraud,  nor 
has  the  existence  of  any  been  intimated;  and 
It  is  difficult  to  perceive  bow  there  could  have 
been  any  mistake.  But,  supposing  it  possi- 
ble to  show  that  a  mistake  had  occurred,  I 
should  require  from  her  a  strong  and  clear 
case  of  misapprehension.  She  has  hereto- 
fore formerly  made  her  election  in  the  man- 
ner prescribed  by  law,  and  has  solemnly  re- 
affirmed that  choice  by  bringing  this  suit. 
An  election  thus  deliberately  made,  repeated 
and  adhered  to,  ought  not  to  be  lightly 
shaken  or  easily  annulled.  This  widow  must 
therefore  be  held  firmly  bound  by  her  elec- 
tion, and  can  nave  no  relief  but  such  as  may 
be  altogether  compatible  with  the  choice  she 
has  thus  made.  A  devise  which  is  merely  of 
the  nature  of  a  donation,  or  that  appoints 
persons  to  take  as  heirs  In  place  of  those 
designated  by  the  law,  must  certainly  be 
considered  as  void  against  creditors.  But  a 
devise  in  lieu  of  dower  is  one  of  a  different 
character,  and  of  much  higher  merits.  It  dis- 
charges a  highly  favored  debt  due  from  the 
testator;  It  relieves  his  real  estate  from  a 
lien  imposed  by  law  in  favor  of  his  wife  in 
preference  to  all  others  with  which  he  him- 
self could  have  Incumbered  It  by  any  con* 
tract  of  his  own.  In  the  language  of  the  act 
of  assembly,  a  widow  electing  to  take  un- 
der the  will  of  her  husband  is  to  'be  con- 
sidered as  a  purchaser  with  a  fair  considera- 
tion." It  is  clear,  therefore,  that  this  devise 
is  fraudulent  as  against  creditors  only  as 
far  as  It  exceeds  the  value  of  the  dower  In 
lieu  and  discharge  of  which  It  was  given 
and  has  been  accepted.  The  creditors  have 
associated  themselves  with  the  widow  and 
devisee  of  the  deceased,  and  have  asked  to 
have  the  real  estate  sold  for  the  payment 
and  satisfaction  of  all.  But  these  creditors 
now,  it  seems,  propose  to  have  their  claims 
first  satisfied  in  preference  and  exclusion  of 
the  devise  to  the  widow.  They  who  are  the 
widow's  opponents  would  thus  bind  her  to 
her  election  to  take  under  the  will  which 
satisfied  her  claim  that  bad  a  preference 
over  theirs;  and  yet  they  would  leave  her 
to  take  by  that  devise  nothing,  or  less  than 
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the  amount  of  her  legal  claim.  This  cannot 
be  allowed.  They  who  ask  equity  must  do 
equity.  These  creditors  must  either  permit 
the  widow  to  take  the  whole  amount  under 
the  will,  as  is  her  choice,  or  allow  her  to  ob- 
tain full  satisfaction  for  ber  dower;  because 
to  the  value  of  that  at  the  least  she  Is  both 
at  law  and  in  equity  "a  purchaser  with  a 
fair  consideration,"  and  to  that  extent  there- 
fore the  devise  must  be  sustained.  The  wid- 
ow is  clearly  entitled  to  one  or  the  other, 
either  the  devise  or  the  dower;  and  since  her 
taking  the  whuu-  of  the  subject  devised, 
which  was  and  fs  ber  choice,  has  been  ob- 
jected to,  she  must  be  allowed  to  take  as 
devisee  to  the  full  value  of  her  dower  which 
she  has  relinquished,  but  no  more.  The 
chancellor  made  the  following  order,  viz.: 
"Therefore  it  is  ordered  that  the  said  Mar- 
garet Hall  be,  and  she  is  hereby,  allowed 
one-seventh  part  of  the  proceeds  of  the  real 
estate  in  the  proceedings  mentioned  in  bar 
and  satisfaction  of  all  that  portion  of  the 
real  and  personal  estate  devised  to  her  by 
her  late  husband,  Joseph  Hall,  and  which 
property  so  devised  she  had  elected  to  take 
in  lieu  of  her  dower." 

This  case  was  decided  in  chancery  for  the 
reason,  I  suppose,  that  under  the  law  and 
practice  of  Maryland,  the  court  of  chancery 
alone  bad  Jurisdiction  to  award  a  sale  of  the 
realty  of  a  deceased  person  for  the  payment 
of  his  debts  where  the  sale  of  the  realty  be- 
came necessary  for  such  purpose.  The  course 
to  be  pursued  was  by  a  creditors'  bill  against 
the  devisees  and  others  claiming  the  land 
when  a  decree  was  made  for  the  sale  of  the 
land.  Of  course,  It  became  necessary  to 
make  return  of  the  sale  to  the  court  which 
had  made  the  decree  for  the  sale,  and  every 
claim  upon  the  proceeds  of  sale  had  to  be 
presented  to  that  court,  and  might  be,  as 
was  done  in  this  case,  by  petition  by  the 
claimant.  The  principle  applicable  In  this 
respect  to  the  present  case  and  to  ail  simi- 
lar cases  Is  that  the  court  vested  with  the 
power  of  ordering  the  sale,  and  to  whom  a 
return  of  the  sale  must  be  made,  and  which 
has  authority  in  respect  to  confirming  or 
refusing  confirmation  of  sale,  and,  of  course, 
in  case  of  refusal  of  confirmation,  to  order  a 
return  of  the  purchase  mouey  to  be  made  to 
the  purchaser,— in  short  the  court  having 
jurisdiction  of  the  subject-matter  of  sale  and 
the  proceedings  thereunder,  and  more  espe- 
cially when  such  court  possesses  equitable 
powers  in  respect  to  matters  within  its  Juris- 
diction,—has  authority,  as  a  necessary  inci- 
dent to  the  exercise  of  its  jurisdiction,  to 
pass  upon  all  matters,  either  legal  or  equita- 
ble, necessary  and  proper,  to  a  just  deter- 
mination in  respect  to  those  matters,  unless 
there  is  some  limitation  to  the  exercise  of  its 
powers  imposed  by  law,  or  unless  it  finds 
itself  inadequate  to  do  complete  justice  be- 
tween contending  parties,  and  can  remit 
such  parties  to  some  other  tribunal  where 
justice  can  be  more  effectually  administered. 


In  the  case  before  us,  the  claim  of 
tioner  being  just  and  equitable  In  lb 
ter,  so  far  as  not  to  be  prejudiced 
election,  this  court  ought  not  to  sut 
to  the  expense  and  delay  of  making 
tlon  by  a  bill  to  the  chancellor  for 
equity  If  this  court  can  itself  grant  t 
to  which  she  is  entitled.  And  wh; 
not?  The  extent  of  the  equity  claime 
be  the  same  in  either  court.  The  relie 
may  be  afforded  as  well  upon  petH 
rule  as  by  bill  and  answer.  In  the 
ready  cited  in  Bland,  relief  afford* 
widow  was  upon  petition  after  sal 
and  the  bill  mentioned  In  that  case  i 
was  simply  to  obtain  an  order  for  tb 
the  lands,  which,  under  the  law  of  M 
and  the  practice  in  the  courts  of  tb 
seems  to  have  been  necessary,  altho 
necessary  where  the  question  relatec 
as  to  the  application  of  or  right  to  t 
In  the  present  case  the  order  of  a 
obtained,  not  on  bill  in  equity  after 
thereto  by  persons  claiming  the  ret 
as  In  the  case  in  Maryland,  but  up 
tlon  to  the  orphans'  court  having  jur 
to  make  the  order,  and  upon  notici 
heirs  or  persons  interested  in  the  rea 
The  proceeds  of  sale  being  in  the  I 
the  administrator,  subject  to  the  ord< 
court,  and  to  the  payment  of  the  deb 
deceased,  so  far  as  the  fund  shall  t 
tained  to  be  applicable,  can  there 
doubt  aa  to  the  right  of  the  court  1 
mine  whether  such  fund  Is  subject 
equity  or  rightful  claim  paramount 
of  creditors?  The  measure  of  proo 
be  the  same  in  one  court  as  In  the  ot 
the  mode  and  manner  of  proof  Is  nc 
sarily  dissimilar.  I  am  therefore  of  t 
Ion  that  this  court  has  ample  autl 
determine  the  questions  arising  upon 
tltlon,  and  that  it  la  the  only  tribum 
ought  to  pass  upon  those  questions, 
er  it  ought  to  grant  either  one  of  the 
of  the  petitioner  depends  upon  the 
the  facts  alleged  therein.  Some  < 
facts  we  know  by  the  record.  We  ki 
the  sale  was  made,  the  amount  of 
that  It  has  been  returned  to  this  < 
the  administrator,  the  statements  : 
the  petition  of  the  administrator  foi 
ing  the  order  of  sale,  the  election  of 
ow  to  take  under  the  will  Indorsed 
petition;  and  there  is  nothing  In  th< 
show  any  fraud  on  her  part,  or  on 
of  any  one  else;  and  we  have  no  reas 
lieve  from  anything  before  us  that 
or  could  have  had,  any  knowledge  li 
to  the  condition  of  the  estate  other  t 
obtained  from  the  petition  upon  w 
order  was  made.  Did  she,  by  ele 
take  under  the  will  of  her  husba 
thereby  waiving  the  assignment  of  1 
er  by  metes  and  bounds,  surrender  oi 
equivalent  for  the  Interest  on  the 
$3,333.33%,  which  sum  she  now  asks 
Invested  or  secured  so  that  the  ser 
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interest  thereon  be  paid  to  her  during  her 
life  according  to  the  direction  of  her  husband 
in  his  said  will. 

There  Is  no  doubt  that  in  a  case  arising  in 
the  court  of  chancery  in  which  the  right  to 
elect  between  two  Interests,  or  to  revoke  an 
election  already  made  and  to  be  remitted  to 
rights  waived  upon  election,  the  court  would 
feel  itself  compelled  to  decide,  in  conformity 
to  the  long  train  of  decisions  on  the  subject, 
that  before  a  party  can  be  compelled  to  elect 
such  party  would  be  entitled  to  be  informed 
fully  In  respect  to  his  or  her  interests,  and  to 
the  situation  of  the  estate  or  funds  in  respect 
to  which  they  might  arise,  and  for  that  pur- 
pose to  have  accounts  taken  in  that  court. 
According  to  the  English  law  (and  the  same 
is  doubtless  true  m  this  country  wherever 
the  question  has  arisen  in  chancery),  before 
i  widow  can  be  compelled  to  make  her  elec- 
tion between  her  right  of  dower  at  law  and 
i  devise  in  lieu  of  dower,  she  is  entitled  to  lie 
Cully  informed  of  the  comparative  value  of 
the  two  rights  or  subjects-matter  of  choice. 
This  principle  Is  one  of  such  obvious  fairness 
that  I  know  of  no  case  In  which  the  contrary 
thereof  has  been  Judicially  held.  Other  cir- 
nimstanees,  however,  besides  an  accurate 
Knowledge  of  the  comparative  value  of  the 
:wo  things  which  are  tne  subject  of  election 
tnay  be  sufficient  to  bind;  but,  as  has  been 
well  remarked,  these  circumstances  (wheth- 
er arising  out  of  original  Intention,  acquies- 
cence in  the  acts  of  others,  or  the  effect  of 
lets  of  the  party  having  the  right  of  election 
>n  the  Interest  of  third  persons)  must  be  so 
nfraitely  varied  and  modified  in  different 
'ages  that  no  rule  applicable  to  all  can  be  laid 
lown;  each  must  be  determined  on  Its  own 
articular  grounds.  In  the  case  of  Wake  v. 
Wake,  1  Yes.  Jr.  335,  it  was  decided  that  the  ! 
■eceipt  of  a  legacy  and  annuity  under  the  ! 
will  for  three  years  did  not  prevent  her  right  j 
>f  election,  being  presumed  not  to  have  act- 
Hi  with  full  knowledge  which  would  bind 
ler.  1  conceive  It  to  be  settled  law  that  acts 
lone  by  a  party  before  he  or  she  Is  fully  In- 
'ormed  of  his  or  her  rights  will  not,  gener- 
illy  speaking,  amount  to  an  election;  and, 
There  an  election  has  in  fact  been  made,  as 
n  this  case,  without  full  Information,  and 
vltbout  the  means  of  full  Information,  I  con- 
wive  It  would  be  Inequitable  to  hold  a  widow 
o  such  an  election  if  no  other  relief  than  Bl- 
owing her  to  revoke  it  could  be  afforded. 
UhI  if  such  revocation,  under  proper  clrcum- 
itances,  can  at  all  be  made  as  the  authorities 
ihow,  It  certainly  ought  to  be  made  in  tbe 
ribunal  in  which  the  election  was  made, 
ffhat  Jurisdiction  has  any  other  court  to  al- 
ow a  revocation  to  be  made?  As  to  revoca- 
lon  Itself,  what  authority  would  a  court  of 
hancery  have  to  compel  this  court  to  allow 
t?  An  appeal  from  this  court  does  not  He 
n  tbe  court  of  chancery,  but  only  to  the  su- 
xrior  court  when  the  opinion  of  the  judges 
imposing  the  orphans'  court  are  opposed. 
v"ow,  in  a  case  where  revoking  an  election 


ought  to  be  allowed  In  order  that  justice  and 
right  should  be  done,  and  this  court  should 
refuse  to  allow  such  revocation,  I  submit 
that  the  court  of  chancery  would  be  power- 
less to  afford  relief.  This  is  the  only  tri- 
bunal in  which  such  revocation  could  be 
made,  and  that  the  right  of  revocation  does 
exist  where  equitable  circumstances  demand 
It  cannot  be  questioned  in  view  of  the  uni- 
form rulings  of  courts  upon  that  subject.  In 
this  case  the  widow  made  her  election  in 
this,  tbe  only  tribunal  In  which  the  right  of 
election  la  provided  for  under  the  statute. 
The  order  for  sale  free  of  dower  was  made 
by  tbe  court,  the  sale  has  been  returned  to 
the  court,  and  it  now  appears  that  the  elec- 
tion was  made  by  tbe  widow  without  full 
knowledge  of  the  condition  of  the  estate,  as 
she  alleges,  and  without  the  opportunity  for 
such  knowledge,  but  upon  the  faith  of  the 
statements  contained  in  tbe  petition  made 
by  the  administrator  upon  which  the  order  of 
sale  was  obtained;  statements  doubtless  be- 
lieved at  the  time  by  all  parties  to  be  true. 
The  proceeds  of  sale  are  in  the  handB  of  the 
administrator.  Do  not  the  equities  of  the 
widow  attach  to  those  proceeds,  and  fasten 
them,  as  against  creditors,  in  the  hands  of 
the  administrator  during  the  life  of  tbe  wid- 
ow? And,  if  so,  cannot  this  court  make  an 
order  that  the  administrator  shall  reserve  out 
of  the  clear  residue  of  sales  a  sum  sufficient 
to  satisfy  the  equitable  lien  upon  them,  and 
apply  only  the  balance  of  said  proceeds  in 
discharge  of  tbe  debts  of  tbe  deceased  during 
the  lifetime  of  the  widow?  I  think  it  may. 
The  principal  of  tbe  sum  so  reserved  would, 
however,  after  tbe  death  of  the  widow,  be- 
long to  the  administrator,  and  be  in  his 
hands  to  pay  any  uasatisfied  debts  of  tbe  de- 
ceased, and,  In  ease  there  were  no  such  debts, 
to  be  paid  by  blm  to  the  parties  respectively 
entitled  to  receive  it  under  the  will  of  the  de- 
ceased. It  may  be  true  that  the  adminis- 
trator and  the  widow  may  have  a  right,  ei- 
ther separately  or  conjointly,  to  apply  to  the 
court  of  chancery  for  an  order  as  to  how,  In 
what  manner,  and  In  what  funds  tbe  said 
sum  so  reserved  by  order  of  this  court  may 
be  Invested,  treating  it  as  a  fund  burdened 
with  an  equity;  or,  in  tbe  absence  of  any  or- 
der of  any  court  having  jurisdiction  in  re- 
spect thereto,  I  see  no  objection  to  its  being 
retained  by  the  administrator,  and  safely  in- 
vested by  him  as  such  administrator  to  raise 
the  annuity  for  the  widow  during  her  life, 
and  afterwards  to  be  applied  according  to 
law.  Nor  do  I  see  any  objection  to  this  court 
making  such  order,  tbe  whole  subject-matter 
of  the  sale  and  the  rights  of  the  parties  be- 
ing before  it.  It  is  true,  no  statute  of  the 
state  expressly  gives  the  authority  to  this 
court  to  make  the  Investment,  but,  the  court 
being  one  of  equity  powers  In  respect  to  any 
subject-matter  within  its  Jurisdiction  and  call- 
ing for  the  application  of  equitable  princi- 
ples, and  in  view  of  the  positive  legislation  of 
the  state  In  respect  to  securing  the  rights  of 
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the  widow  tn  the  proceeds  of  her  husband's 
real  estate,  when  the  same  shall  be  sold  for 
the  payment  of.  his  debts,  she  waiving  her 
right  to  an  assignment  of  dower  therein  by 
metes  and  bounds,  and  electing  to  take  in 
lieu  thereof  the  Interest  on  one-third  of  the 
proceeds  of  sale,  and  the  statutory  authority 
of  the  court  to  secure  such  third  part  so  that 
the  Interest  may  be  paid  to  her  during  her 
life,  I  do  not  think  that  this  court  would  be 
transcending  its  fair,  legal,  and  constitutional 
authority,  to  order  a  proper  investment  of 
the  sum,  but  it  would  be  acting  within  the 
spirit  and  intention  of  the  law  in  such  cases 
in  granting  the  prayer  of  the  petition  in  this 
respect.  "Qui  haeret  in  litem,  haeret  in  cor- 
tice."  Where  a  court  has  jurisdiction,  it  has 
a  right  to  decide  every  question  which  occurs 
in  the  cause,  and  whether  its  decision  be 
correct  or  otherwise,  its  judgment,  until  re- 
versed, is  regarded  as  binding  in  every  other 
court.  But,  if  it  act  without  authority,  its 
judgments  and  orders  are  regarded  as  nulli- 
ties. Tbey  are  not  voidable,  but  simply  void, 
and  form  no  bar  to  a  recovery  sought,  even 
prior  to  a  reversal  in  opposition  to  them. 
Elliott  v.  Pelrsol,  1  Pet.  340.  I  take  the 
principle  to  be  this:  that  where  a  court  has 
jurisdiction  of  the  subject-matter,  having  the 
right  to  decide  every  question  occurring  in 
the  cause,  the  correctness  of  its  decision  in 
respect  to  any  such  question  can  only  be  in- 
quired into  upon  a  writ  of  error  or  upon  an 
appeal  therefrom.  In  this  case  no  writ  of 
error  would  lie,  and  an  appeal,  and  that  to 
the  superior  court  only  for  the  county,  in  case 
the  opinions  of  the  judges  composing  this 
court  should  be  opposed,  could  be  taken.  This 
should  only  make  us  the  more  careful  of  the 
propriety  and  correctness  of  the  decision  we 
shall  make,  but  it  should  make  us  equally 
careful  not  to  avoid  the  exercise  of  a  jurisdic- 
tion which  we  rightfully  possess,  and  not  to 
remit  the  determination  of  a  question  to  an- 
other tribunal  possessing  no  jurisdiction,  or 
at  best  only  a  doubtful  jurisdiction,  in  re- 
spect to  it  either  original  or  appellate. 

If  it  be  true  that  a  widow  Is  entitled  to  re- 
voke her  election,  to  take  the  devises  and  be- 
quests in  her  husband's  will  in  lieu  of  her 
legal  right  to  dower  In  real  estate,  and  if 
such  revocation  of  election  can  only  be  made 
in  the  court  in  which  the  election  was  made, 
and  if  it  be  true  that  the  widow  should  be 
remitted  either  to  her  right  at  law,  as  If  such 
an  election  had  never  been  made,  or  should 
be  compensated  by  a  just  equivalent  out  of 
the  proceeds  of  the  sale  of  the  real  estate 
under  an  order  of  sale  for  the  payment  of 
debts,  it  would  seem  that  the  court  in  which 
the  election  was  made,  or  the  right  to  revoca- 
tion of  election  or  of  just  compensation  in- 
stead thereof,  is,  and  should  be,  the  proper 
court  to  ascertain  and  determine  the  amount 
or  extent  of  that  compensation.  Such  amount 
being  thus  ascertained  and  determined  not 
being  a  sum  awarded  absolutely  in  gross  as 
absolute  property,  but  only  the  annual  inter- 


est upon  such  sum,  it  would  be  propel 
serve  the  principal  sum  for  the  be 
those  who  might,  be  entitled  to  it  a 
interest  thereon  should  be  no  longer 
to  the  widow.  If  the  court  in  which 
ceedlngs  for  the  sale  of  the  real  esta 
was  necessarily  the  orphans'  court, 
that  court  possessed,  as  we  have  see 
table  powers,  and  if  it  has  Jurisdictio 
cause  before  it,  and  If,  as  we  ba> 
a  court  having  jurisdiction  of  a  cam 
right  to  decide  every  question  whlcl 
In  such  cause,  it  would  follow  rea 
that  the  orphans'  court  is  the  proper 
to  decide  in  respect  to  the  safety  anc 
ty  of  such  principal  sum,  and  that  11 
judgment  of  the  court,  the  investmen 
principal  sum  should  be  necessary  oi 
for  such  security  or  safety,  then  sa 
would  have  the  authority,  and  flhoul 
the  Investment.  If  tho  petitioner 
cause  is  entitled  lu  taw  or  equity  to 
on  such  share  of  the  proceeds  of  sal 
real  estate  of  ber  husband  as  wouli 
equivalent  for  her  dow.-r,  She  not  be 
barred  thereof  by  her  election,  she  \ 
submit,  be  brought  within  the  spirit 
uity  of  the  act  of  March  26,  1869,  f 
court  would  be  Invested  with  the  m 
contemplated  in  that  act.  The  act 
of  one  section  (see  Cod*.,  p.  657),  whl 
follows:  "That  hereafter  upon  the  r 
a  sale  of  real  estate  by  any  execute 
ministrator  to  pay  the  debts  of  the  d< 
pursuant  to  section  4  of  chapter  90  of 
vised  Statutes  of  this  etate,  in  cases  1 
the  widow  of  the  decedent  is  entitle 
terest  on  a  share  of  the  proceeds  of 
an  equivalent  for  he<  dower,  the  pi 
may,  at  his  election,  either  secure  su< 
pursuant  to  the  provisions  of  the  said 
or  he  may  pay  the  same  into  the  < 
court,  in  which  case  the  said  share  i 
Invested  or  otherwise  secured  under 
rectlon  of  the  said  court  for  the  be 
the  parties  Interested  in  the  same." 
case,  why  may  not  the  adminlatrat 
himself,  by  leave  of  the  court,  has  in 
come  the  purchaser,  pay  the  sum  w) 
court  may  adjudge  equitable  into  th 
to  be  invested  or  otherwise  secure* 
the  direction  of  the  court  for  the  be 
the  parties  interested  In  the  same? 
pears  by  the  return  of  sale  made  by 
ministrator  that  the  sple  of  the  rea 
amounted  in  the  aggregate  to  the  sum 
946,  one-third  of  which  would  be  the 
$3,982,  the  annual  Interest  upon  whlc 
be  $238.92,  which  sum  annually  dm 
life  would  be  more  than  an  equiva 
the  annual  Interest  on  the  sum  of  $3,! 
—to  wit  $200,— which  the  petition 
may  be  secured  to  her.  The  petitioi 
widow  states  that  the  real  estate  of 
ceased  in  which  she  was  entitled  tc 
was  not  Incumbered  by  any  lien  pai 
to  her  claim,  unless  perhaps  the  li< 
recognizance  in  thU  court  amounting 
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14.60%,  with  less  than  one  year's  interest 
hereon.  If  the  amount  so  due  on  said  recog- 
ilzance  be  deducted  from  the  aggregate 
mount  of  the  sales  at  the  time  of  her  elec- 
lon  to  take  under  the  will,  it  would  leave 
balance  of  about  $£,598.54,  one-third  of 
rhlch  would  be  $8,199.51%,  the  annual  inter- 
tt  on  which  would  be  $191.07,  being  $8.08 
!8s  annually  than  the  sum  of  $200,  to  which 
lie  widow  claims  to  be  entitled.  The  deceas- 
i  also,  in  his  will,  as  a  part  of  the  consldera- 
ion  for  his  wife's  relinquishment  of  dow- 
r,  devised  to  her  a  house  and  premises  in 
tover.  What  would  be  a  fair  annual  rental 
>r  said  house  and  premises  we  do  not  know, 
or  can  we  tell  whether  two  third  parts  of 
ach  rental  value  should  be  considered  in 
etermining  the  proportion  of  the  amount  of 
Ues  which  should  be  reserved  for  the  benefit 
t  the  widow,  nor  do  we  know  whether  the 
mount  of  said  recognisance  should  be  taken 
ito  consideration  by  us  as  at  present  ad- 
Ised.  These  matters  are  subject  to  proof 
hlch  may  hereafter  be  presented  to  us,  and 
i  respect  to  which  no  opinion  is  expressed 
irther  than  to  say  that  the  court  would  not 
b  warranted  In  concluding  that  the  devise 
id  bequest  to  the  widow  In  lieu  of  dower 
as  a  fraud  In  respect  to  creditors,  or  so  un- 
let to  them  as  to  justify  the  court  in  any 
tanner  disturbing  or  lessening  it  I  think, 
terefore,  that  the  widow  should  amend  her 
ftition  and  rule  by  leave  of  the  court  so  as 

>  make  the  creditors  of  John  Green,  de- 
based, co-defendants  with  the  administrator 
i  said  rule,  and  that  the  rule  should  be 
(rved  upon  the  creditors  commanding  them 

>  appear  in  court  by  a  cartaln  day  therein  to 
i  named,  and  show  cause  why  the  prayer 
'.  the  petition  should  not  be  granted,  so  far, 
t  least,  as  said  prayer  relates  to  the  Invest- 
lent  of  the  sum  of  $3,333.33%,  under  the  or- 
?r  of  this  court.  I  express  no  opinion  at 
resent  in  respect  to  the  alternative  prayer 
'  the  petition  for  leave  to  revoke  the  elec- 
on  already  made  under  a  misapprehension 
'  facts,  other  than  to  say  that  that  part  of 
le  prayer  should  not  be  allowed  if  that 
hich  is  equitable  and  right  towards  the  wid- 
w  can  be  otherwise  effected. 


CARET  v.  REED  et  al. 

3oort  of  Appeals  of  Maryland.     Jan.  9,  1896.) 

exoval  of  Executor— Misconduct— Powers  or 
Orphans'  Coort. 

1.  An  executor  returned  under  oath  an  in- 
entory,  and  two  months  thereafter  retnrned  a 
!Cond  inventory,  which  he  claimed  to  be  a  cor- 
xtion  of  the  first,  and  in  which  he  charged  him- 
>lf  with  less  than  one-half  of  the  first  inventory, 
[ore  than  one-half  of  this  second  inventory  was 
t  the  time  pledged  for  his  individual  debt 
hortly  thereafter  he  was  placed  under  an  order 
)  give  new  security  by  a  certain  day,  which  he 
itled  to  do.  Held,  that  the  court  was  justified 
i  removing  him. 

2.  Under  Pub.  Laws,  art  93,  {  230,  giving 
le  orphans'  court  full  power  to  secure  the  rights 


of  orphans  and  legatees,  and  administer  justice 
in  all  matters  relative  to  the  affairs  of  deceased 
persons,  the  court  may  revoke  the  appointment  of 
an  executor  who  has  neglected  his  duties. 

Appeal  from  orphans' .  court  of  Baltimore 
city. 

Petition  by  Henry  0.  Reed  and  others  for 
the  removal  of  Charles  J.  Carey  as  executor  of 
Anna  Reed,  deceased.  From  an  order  grant- 
ing the  relief  prayed,  said  Carey  appeala  Af- 
firmed. 

Argued  before  ROBINSON,  C.  J.,  and  BRY- 
AN, BRISCOE,  McSHERRY,  FOWLER. 
ROBERTS,  PAGE,  and  BOYD,  JJ. 

Wm.  J.  O'Brien  and  Wm.  J.  O'Brien,  Jr., 
for  appellant.  Wm.  A.  Fisher,  W.  Cabell 
Bruce,  and  D.  K.  Este  Fisher,  for  appellees. 

ROBERTS,  J.  This  appeal  is  taken  from 
an  order  of  the  orphans'  court  of  Baltimore 
city  passed  in  the  matter  of  the  estate  of 
Anna  Reed,  deceased,  in  course  of  settle- » 
ment  in  said  court.  The  deceased  was  an 
aged  lady  of  86  years,  possessed  of  a  large  es- 
tate, and  died  about  March  5,  1895,  leaving  a 
last  will  and  testament,  whereby  she  be- 
queathed a  number  of  pecuniary  legacies  to 
the  appellees  and  others,  and  left  the  residue 
of  her  property  to  Charles  R.  Carey,  son  of 
the  appellant  and  appointed  the  appellant  her 
executor,  excusing  him  from  giving  bond. 
The  will  was  duly  probated,  and  letters  testa- 
mentary granted  to  the  appellant,  on  March 
20,  1895,  who  gave  bond  in  the  penalty  of 
$500.  About  June  11,  1895,  the  appellant  as 
executor,  returned  his  inventory  of  the  per- 
sonal property,  under  oath,  showing  that  It 
amounted  to  $33,960.30,  and  an  inventory  of 
the  real  estate,  valued  at  $11,000.  On  July 
5,  1805,  Charles  J.  Carey  (the  executor)  and 
appellant  made  an  assignment  for  the  benefit 
of  his  creditors.  On  the  following  day,  by 
leave  of  the  court  below,  he  returned  what 
he  alleged  to  be  an  amended  Inventory  of  the 
goods  and  chattels,  etc.,  In  which  he  states 
that  "in  the  original  Inventory  filed  In  this 
estate  on  the  11th  of  June  last  certain  securi- 
ties were  included  which  were  not  the  prop- 
erty of  deceased,  and  for  the  purpose  of  cor- 
recting said  error  this  amended  inventory  is 
returned."  He  then  enumerates  In  said  in- 
ventory certain  coupon  bonds,  stocks,  and 
cash,  amounting  to  $15,462.46,  and  swears 
that  it  is  a  true  and  perfect  inventory  of  all 
and  singular  the  goods  and  chattels  of  said 
deceased.  After  the  appellees  had  become 
aware  of  the  misconduct  of  the  appellant  in 
his  management  of  the  estate  of  his  testatrix, 
on  the  22d  of  July,  1895,  they  filed  In  the 
court  below  a  petition  setting  forth  their 
grievances,  and  praying  that  he  be  compelled 
to  give  new  security,  and,  failing  to  do  so, 
that  bis  letters  be  revoked,  and  a  new  admin- 
istrator with  the  will  annexed  be  appointed. 
On  the  same  day,  the  court,  in  compliance 
with  the  prayer  of  this  petition,  ordered  the 
appellant  to  give  a  new  bond  in  the  penalty 
of  $75,000  within  one  week,  provided  a  copy     ji 
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of  tbe  order  be  served  on  him  within  three 
-days;  and  further,  that  unless  he  gave  said 
bond  within  the  time  limited  bis  letters 
should  be  revoked.  Tbe  copy  was  served  on 
tbe  appellant  on  tbe  same  day  with  the  pas- 
sage of  tbe  order.  And  again,  when  called 
upon  by  certain  of  the  legatees  for  informa- 
tion concerning  tbe  settlement  of  the  estate, 
he  deliberately  assured  them  that  the  estate 
would  amount  to  $120,000  to  $130,000.  When 
his  attention  was  subsequently  called  to  this 
statement,  he  said  under  oath  that  he  did  it 
to  mislead  Mr.  Reed,  one  of  the  appellees, 
and  that  the  statement  was  not  correct;  and 
he  further  admitted  that  the  first  inventory 
was  not  correct,  but  that  tbe  second  Inven- 
tory filed  was  a  correct  statement  of  the  per- 
sonal property  belonging  to  the  estate  at  the 
■time  of  the  death  of  bis  testatrix.  Wblle  this 
may  or  may  not  be  true,  tbe  assets,  In  part, 
making  up  the  second  inventory,  were  la  a 
somewhat  unfortunate  state  of  deposit  for 
assets  belonging  to  an  estate  in  course  of 
settlement.  As,  for  Instance,  the  appellant 
had  hypothecated  with  the  Eutaw  Savings 
Bank  seven  of  the  bonds  mentioned  in  said 
second  inventory  as  collateral  security  for 
two  loans  which  he  had  personally  negotiated 
with  said  bank  for  the  total  amount  of  $7,000, 
and  deposited  with  the  Provident  Savings 
Bank,  for  a  like  purpose,  one  more  of  said 
bonds,  for  a  loan  of  $1,000,  making  a  total  of 
$8,000,  wbich  he  swore  to  be  part  of  the  as- 
sets of  said  estate,  and  which  were  in  the 
bands  of  tbe  two  banks  to  secure  his  individ- 
ual debts  at  tbe  time  he  returned  bis  inven- 
tory. The  appellant  answered  the  last-men- 
tioned petition,  admitting  most  of  the  lnate- 
_  rial  allegations  contained  therein,  but  deny- 
'  ing  tbe  jurisdiction  of  the  court  below  to  pass 
upon  the  questions  at  issue  therein.  We  will 
later  on  give  attention  to  these  questions. 

It  is  a  most  remarkable  fact,  yet  strictly 
In  keeping  with  the  other  facts  of  this  case, 
that  the  testatrix  had  scarcely  been  deposited 
-In  her  last  resting  place  before  the  appellant 
bad  announced  his  purpose  to  avoid  the  pay- 
ment of  the  collateral  tax  due  the  state  of 
Maryland  by  failing  to  report  to  tbe  court  the 
-amount  due  his  son,  as  the  residuary  legatee, 
and  which  the  appellant  estimated  as  being 
about  $80,000.  It  Is  very  clear,  then,  that 
this  appellant  executor  had  very  vague  no- 
tions as  to  the  binding  effect  of  an  oath,  and 
that  when  he  swore  "to  diligently  and  faith- 
fully regard,  and  well  and  truly  comply  with, 
the  provisions  of  tbe  laws  Imposing  a  tax  on 
-commissions  allowed  to  executors  and  admin- 
istrators, and  of  the  laws  Imposing  a  tax  on 
collateral  inheritances,  distributive  shares, 
and  legacies,  to  aid  In  paying  tbe  debts  of  the 
state,"  he  seemed  to  think  that  it  was  his 
duty  as  executor  to  avoid  the  payment  of 
-such  taxes,  doubtless  for  reasons  quite  appar- 
«nt  in  the  record,  that  he  had  debts  of  bis 
own,  which  required  prompt  attention.  Aft- 
er the  foregoing  proceedings  were  had  in  the 
■court  below,  testimony  was  taken  and  hear- 


ing had  of  the  matter  of  tbe  petitic 
appellees  asking  that  the  appellan 
quired  to  give  new  security  upon  tl 
lees  showing,  as  required  by  article 
Code,  that  tbe  appellant  was  wastln 
sets  of  tbe  estate,  and  that  the  asse 
estate  were  In  danger  of  being  lost, 
however,  accomplish  no  useful  purpo 
determination  of  this  case  to  follov 
further  details  of  the  unworthy  acta 
ings  of  tbe  appellant,  which  clearly 
his  absolute  unfitness  for  tbe  office  i 
tor  from  which  he  has  been  very  pre 
moved. 

The  sole  question  arising  on  tbe  t 
in  this  cause  is,  had  the  orphans'  c 
der  the  circumstances  of  this  case,  I 
to  remove  the  appellant?  If  we  are 
the  contention  of  the  appellant  co 
the  jurisdiction  of  orphan's'  courts 
erclsed  in  the  determination  of  the 
low,  we  would  not  only  be  compelli 
clare  that  the  court  was  In  error  In 
did,  but  that  it  was  shorn  of  any 
tlon  to  enforce  Its  orders  and  decw 
upon  facts  fully  recognized  in  the  la 
cullarly  within  the  province  of  Its  de 
tlon.  When  it  Is  said  that  tbe 
courts  of  this  state  can  exercise  on 
clal  and  limited  jurisdiction,  the  le 
did  not  say,  nor  mean  to  say,  tht 
these  courts  may  exercise  jurisdlctio 
tlcular  subjects-matter,  they  are  n 
ever,  authorized  to  enforce  their  Ju 
in  dealing  with  such  subjects, 
course,  cannot  be  true,  for  it  is  a  u 
Incident  of  the  powers  of  all  courts.  .• 
too,  without  specific  statutory  en 
that  they  possess  Inherent  control  o 
own  officers,  and  the  right  to  make 
their  own  judgments  under  clrcui 
similar  to  those  stated  in  this  case 
out  extending  tbe  argument  to  nnu 
length,  It  will  be  ascertained  from  t 
ment  of  facts  herein  that  at  the  tin 
appellant's  removal  from  the  office  c 
tor  he  was  before  the  court  on  seve 
ges.  He  had  on  May  29,  1895,  retui 
der  oath,  one  inventory,  in  which 
charged  himself  with  $33,960.30;  an 
7th  of  July,  1895,  be  returns,  undei 
second  inventory,  which  he  claims 
rected,"  In  which  be  charges  hims 
$15,402.46,  less  than  one-half  of  the 
ventory;  and,  as  already  stated,  m 
one-half  of  the  second  inventory  wa 
time  he  swore  to  the  same,  hypothc 
secure  his  individual  Indebtedness, 
more,  the  appellant  was,  on  tbe  22d 
1895,  placed  under  an  order  of  the  < 
low  to  give  new  security  by  a  day 
This  he  failed  to  do.  In  fact,  in  t 
the  duties  of  his  office  as  executoi 
volved,  he  has  failed  to  exhibit  In  a  i 
stance  wherein  he  had  a  just  an 
conception  of  his  responsibilities 
proper  discharge.  It  will  be  found 
examination  of  the  various  decisions 
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states  construing  statutes  establishing  or- 
phans' courts  or  courts  of  like  character,  and 
defining  their  jurisdiction,  to  be  as  Mr. 
Schouler,  In  his  work  on  Executors  and  Ad- 
ministrators (section  154),  says:  "It  Is  per- 
ceived that  statutes  of  this  character  eon- 
'er  upon  the  court,  and  most  appropriately, 
too,  a  broad  discretion  as  to  the  various  in- 
stances which  may  justify  removal.  Wben- 
sver,  from  any  cause,  the  executor  or  admin- 
atrator  •becomes  unable  to  perform  properly 
be  substantial  duties  of  his  office,  he  may  be 
■egarded  as  evidently  unsuitable.  Uusuit- 
tbloness  may  be  inferred  also  from  willful 
nisconduct  or  even  from  obstinate  persisten- 
cy In  a  course  plainly  Injurious  to  the  Inter- 
ests of  the  estate,  and  impairing  its  value; 
ind  In  fact,  as  a  rule,  any  unfaithful  or  ln- 
ompetent  administration  which  will  sustain 
is  action  on  one's  probate  bond  should  be 
uffleient  cause  for  his  removal.  Causes  of 
tnsuitableness  operating  at  the  time  of  the 
ppointment,  but  disclosed  more  fully  in  the 
ourse  of  administration,  and  upon  experi- 
aeut,  may  afford  the  ground  of  one's  subse- 
uent  removal  from  office;  the  point  here  be- 
ng,  not  that  the  unsultableness  operated 
.•hen  the  appointment  was  made,  but  that 
:  operated  at  the  time  of  the  complaint" 
'be  appellees  have  alleged  In  their  petition, 
erltied  by  affidavit,  that  the  assets  of  the 
state  in  the  hands  of  the  appellant  were  In 
anger  of  being  lost,  wasted,  or  mlsappropri- 
ted;  and,  it  appearing  to  the  court  that 
anger  did  exist,  it  thereupon  passed  an  or- 
er  giving  him  a  week  to  file  a  substantial 
and.  He.  did  not  comply  with  this  order, 
at  tiled  an  answer  denying  the  jurisdiction 
f  the  court.  The  court,  without  enforcing 
s  order,  set  a  day  for  the  hearing,  and  the 
tatter  of  the  petition  and  answer  thereto 
'ere  heard  upon  full  testimony  and  argu- 
lent  Under  these  circumstances,  we  think 
■e  court  below  had  express  authority,  under 
tide  03,  |  41,  of  the  Code,  to  revoke  his 
tiers,  if  the  proof  warranted  Its  action  in 
i  doing. 

In  conclusion  we  entertain  no  doubt  about 
te  correctness  of  the  action  of  the  court  be- 
w  in  removing  the  appellant  from  the  of- 
»  of  executor,  which  was  done  by  the  pas- 
ige  of  Its  order  of  August  9,  1895.  The 
tislature,  by  the  language  of  Code,  art. 
t  |  230,  which  declares  that  "the  court 
tall  have  full  power  *  *  •  to  secure  the 
ghttt  of  orphans  and  legatees,  and  admin- 
ter  justice  in  all  matters  relative  to  the 
fairs  of  deceased  persons,"  meant  to  en- 
rge  its  discretion,  and  relieve  It  of  a  too 
irrow  construction  of  its  powers.  So  that 
Cox  v.  Chalk,' 57  Md.  570,  in  a  case  where 
i  executrix  was  charged  with  having  neg- 
ated her  duties,  etc..  the  court  said  "that 
e  charges  set  forth  in  the  petition,  If 
stained  by  proof,  are  sufficient  in  our  opin- 
u,  to  justify  the  orphans'  court  In  remov- 
g  the  appellant  from  the  office  of  exeeu- 
ix."     In  that  case  the  proof  was  not  be- 


fore the  court,  but  In  this  case  the  proof  is 
before  us  in  its  most  amplified  form.  For 
reasons  stated,  we  affirm  the  order  of  the 
court  below  in  removing  the  appellant  from 
the  office  of  executor  of  Anna  Reed,  deceas- 
ed.   Order  affirmed,  with  costs. 


CITY  &  SUBURBAN  RY.  CO.  v.  BASSHOR 

et  al. 
(Court  of  Appeals  of  Maryland.    Jan.  9,  1896.) 

Sals  or  Boiler— Specifications—  Heating  Sur- 
face— Assumpsit— Coxtkact  as  Evidence. 

1.  Plaintiffs  contracted  to  manufacture  and 
erect  for  defendant  five  horizontal  return  tubular 
boilers,  of  200  horse  power  capacity  each,  in  ac- 
cordance with  certnin  specifications,  in  which  oc- 
curred the  following  clause:  "At  the  water  tube 
boilers  standard  factor  (11%  sq.  ft.  per  H.  P.), 
these  boilers  will  give  1,000  H.  P.,  and  we  guar- 
anty them  to  stand  135  lbs.  working  pressure." 
Held,  that  this  course  could  not  be  construed  as 
requiring  plaintiffs  to  furnixh  five  boilers  which, 
when  measured  by  the  standard  factor  of  11<* 
square  feet,  would  give  a  heating  surface  or 
2,300  square  feet  for  each  boiler,  since  the 
amount  of  heating  surface  in  the  boilers  was 
clearly  shown  by  figures  in  the  specifications, 
which  rendered  it  merely  a  matter  of  calcula- 
tion. 

2.  An  agreement  to  furnish  boilers  that  will 
give  200  horse  power  each  does  not  bind  one  to 
furnish  boilers  giving  that  power  with  the  best 
economy  in  the  consumption  of  coal. 

3.  In  a  suit  on  the  common  counts  for  a  bal- 
ance due  for  boilers  furnished  under  a  contract 
which  was  offered  in  evidence  without  objection, 
it  was  proper  to  tell  the  jury  that  the  contract 
might  be  considered  in  determining  the  value  of 
the  boilers,  for  which  plaintiff  could"  recover. 

Appeal  from  the  Baltimore  city  court 
Action  by  Thomas  C.  Basshor  and  C.  Ha- 
zleton  Basshor,  copartners  trading  as  Thom- 
as C.  Basshor  &  Co.,  against  the  City  &  Sub- 
urban Railway  Company.  From  a  judg- 
ment for  plaintiffs,  defendant  appeals.  Af- 
firmed. 

Argued  before  ROBINSON,  C.  J.,  and 
BRYAN,  BRISCOE,  McSHERRY,  FOW- 
LER, and  ROBERTS,  JJ. 

John  K.  Cowen,  E.  J.  D.  Cross,  H.  L.  Bond, 
Jr.,  and  George  H.  Penniman,  for  appel- 
lant John  P.  Poe  and  Edgar  H.  Gans,  for 
appellees. 

FOWLER,  J.  The  City  &  Suburban  Rail- 
way Company  and  Thomas  Basshor  &  Co. 
agreed  in  writing  that  the  latter  should  sup- 
ply the  materials  for,  and  manufacture  and 
erect  five  horizontal  return  tubular  boilers, 
of  200  horse  power  capacity  each,  to  be  used 
by  said  railway  company  at  its  temporary 
plant  at  Waverly,  on  the  York  road.  These 
boilers,  it  was  agreed,  should  be  made  in 
accordance  with  certain  specifications  fur* 
nished  by  Basshor  &  Co.,  the  whole  work  to 
be  completed  and  In  running  order  not  later 
than  May,  1893.  The  work  was  finished  and 
accepted  by  the  railway  company,  and  the 
boilers  have  been  used  by  it  for  more  than 
a  year.  A  part  of  the  contract  price  was 
withheld,  upon  the  ground  that  the  heating; 
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surface  of  the  boilers  was  not  as  great  aa 
the  contract  called  for,  aiiii  to  recti  Wi-  me 
amount  claimed  to  be  due  them  Bassbor  & 
Co.  sued  the  railway  company  in  assumpsit 
on  the  common  counts,  and  recovered  a  judg- 
ment During  the  course  of  the  trial  six 
exceptions  were  taken  by  the  defendant  to 
the  rulings  of  the  court  below,  five  of  them 
relating  to  the  exclusion  of  evidence  and  one 
to  the  rulings  on  the  prayers.  All  of  the  ex- 
ceptions, however,  except  the  last  named, 
have  been  abandoned,  and  therefore  the  on- 
ly question  we  have  to  determine  is  wheth- 
er there  was  error  in  granting  the  plaintiffs' 
prayer,  and  refusing  to  grant  the  defend- 
ant's first  and  second  prayers,  and  in  grant- 
ing defendant's  third  prayer  as  modified. 

By  the  plaintiffs"  prayer  the  Jury  were  in- 
structed that,  under  the  contract  given  in 
evidence,  "the  plaintiffs  are  not  obliged  to 
prove,  in  order  to  recover,  that  each  boiler 
has  2,300  feet  of  heating  surface,  nor  that 
each  of  said  boilers  will  give  200  horse  pow- 
er with  the  best  economy  In  the  consumption 
of  cool."  The  contention  of  the  defendant, 
as  set  forth  in  its  second  and  third  prayers, 
is  based  upon  a  construction  of  the  contract 
the  exact  reverse  of  that  contended  for  by 
the  plaintiffs,  and  contained  in  their  first 
prayer;  and  to  support  its  construction  the, 
defendant  relies  upon  the  following  clause, 
which  will  be  found  in  the  last  paragraph 
of  the  specifications  furnished  by  the  plain- 
tiffs, as  follows:  "At  the  water  tube  boil- 
ers standard  factor  (11%  sq.  ft.  per  H.  P.) 
these  boilers  will  give  1,000  H.  P.,  and  we 
guaranty  them  to  stand  185  lbs.  working 
pressure."  The  defendants  contend  that  the 
true  meaning  of  this  clause  is  that  the  plain- 
tiffs were  to  furnish  five  boilers  of  the  kind 
described  in  the  contract,  which,  when  meas- 
ured by  the  standard  factor  of  11%  square 
feet  of  heating  surface  per  horse  power, 
would  give  a  heating  surface  of  2,300  square 
feet  for  each  boiler.  The  plaintiffs,  however, 
contend  that,  under  a  fair  construction  of 
the  contract  in  connection  with  the  specifi- 
cations, they  were  required  only  to  manu- 
facture and  set  up  in  running  order  five  hor- 
izontal tubular  boilers  of  200  horse  power 
each,  and  that  the  amount  of  heating  surface 
they  agreed  to  furnish  for  each  boiler  is 
clearly  shown  in  the  specifications,  which 
are  a  part  of  the  contract  Testimony  of  ex- 
perts was  taken  to  show  what  is  the  true 
meaning  of  the  terms  used  in  the  clause  In 
question;  but,  as  might  have  been  expect- 
ed, the  witnesses  did  not  agree.  In  our  opin- 
ion, whatever  doubts  may  exist  as  to  the  con- 
struction of  this  particular  clause,  standing 
alone,  the  meaning  and  intention  of  the  con- 
tracting parties  is  clear  when  the  specifica- 
tions, on  which  the  contract  is  based,  are 
also  considered.  As  one  of  the  witnesses 
said :  "The  amount  of  heating  surface  in  the 
boilers  is  in  the  figures  given  in  the  specifi- 
cations, and  it  Is  simply  a  matter  of  calcu- 
lation from  these  figures."   Another  witness 


testified  that  notwithstanding  the  clai 
are  considering,  It  la  very  clear,  fro 
specifications,  that  the  boilers  whic 
plaintiffs  agreed  to  furnish  were  not  t 
the  heating  surface  which  is  now  den 
by  the  defendant  The  construction 
on  by  the  defendant  cannot  be  main 
without  putting  aside  a  most  importai 
vision  of  the  contract  Manifestly,  it 
be  contrary  to  all  rules  of  construct 
allow  one  of  two  or  more  doubtful  cei 
tions  of  one  part  of  the  contract  to  ] 
over  and  nullify  the  manifest  Intent 
the  parties,  as  declared  in  another  i 
the  contract.  It  being  conceded  th 
boilers,  as  to  heating  surface,  are  ace 
to  the  specifications,  the  plaintiffs  m 
held,  in  this  respect  to  have  compile 
their  contract 

But  in  the  next  place,  It  is  Insisted 
defendant  that  the  plaintiffs  were 
under  the  contract  to  furnish  boilei 
would  give  200  horse  power  with  th 
economy  in  the  consumption  of  coa 
find  in  the  contract  itself  no  warra 
this  contention.  It  is  clear,  from  th< 
mony,  that  the  power  agreed  to  be 
viz.  200  horse  power  for  each  boiler, 
fact  obtained,  but  without  regard 
amount  of  coal  used.  It  will  be  obi 
however,  that  the  contract  contains  e 
ulatlon  as  to  the  quantity  of  fuel  it 
be  necessary  to  consume  to  get  the 
luted  power;  and  we  are  asked  to  lnt 
such  a  stipulation  into  the  contract 
because  we  do  not  find  it  there,  and 
der  to  sustain  the  defendant's  sugges 
an  implied  warranty.  But  there  is 
plied  warranty  under  the  facts  in  th! 
for  it  is  well  settled  "that  where  a  1 
described,  and  defined  article  is  o: 
even  of  a  manufacturer,  although  It 
ed  to  be  required  by  the  purchaser  f  oi 
ticular  purpose,  still,  if  the  thing  be  a 
supplied,  there  is  no  implied  warrant 
it  shall  answer  the  particular  purp 
tended  by  the  buyer.  In  such  case  tl 
chaser  takes  upon  himself  the  risk 
effecting  its  purpose.  Rasin  v.  Con 
Md.  60;  Rice  v.  Forsyth,  41  Md.  888 
v.  Machine  Co.,  141  U.  S.  610,  12  S 
46.  If  the  question  as  to  economy  < 
had  been  in  the  minds  of  the  parties 
either  of  them,  it  would  have  doubtlei 
Incorporated  in  the  contract  But  th 
silent  in  regard  to  it  and  we  are  at 
supply  the  alleged  omission.  But  t 
cannot  do.  As  was  said  by  the  si 
court  of  the  United  States,  in  Seitz 
chine  Co.,  supra:  "To  hold  that  m 
lence  opens  the  door  to  parol  tee 
would  be  to  beg  the  whole  quest! o 
this  case,  we  have  seen,  the  boilers  1 
stipulated  heating  surface,  and  gave 
quired  horse  power;  and  under  the  c 
given  in  evidence  the  defendant  can 
up  as  a  defense  the  fact  if  it  be 
that  the  stipulated  power  cannot  be 
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ed  without  an  undue  consumption  of  fuel. 
Hence,  It  follows  that  the  plaintiffs'  first 
prayer  was  properly  granted,  and  the  de- 
fendant's first  and  second  were  properly  re- 
fused. 

We  think  there  was  no  error  In  granting 
the  defendant's  third  prayer,  as  modified. 
By  It  the  jury  were  Instructed  that,  if  their 
verdict  should  be  for  the  plaintiffs,  it  must 
be  limited  to  the  actual  value  of  the  boilers, 
less  the  amount  paid  by  the  defendant,  and 
must  not  be  based  on  the  agreement  to  pay  a 
stipulated  price  for  the  boilers  contemplat- 
ed by  the  contract  To  this  prayer  the  court 
added  the  following,  vis.:  "But  the  jury  are 
not  precluded  from  considering  the  same  as 
part  of  the  evidence  in  the  case,"— which  is 
the  modification  complained  of  by  the  de- 
fendant The  theory  of  the  plaintiff's  ac- 
tion Is  that,  having  performed  their  part  of 
the  contract  and  there  being  nothing  left  to 
je  done  by  the  defendant  except  to  pay  the 
jontract  price,  they  were  not  bound  to  sue 
m  the  contract  but  were  at  liberty  to  sue 
>n  the  common  counts  for  the  balance  due. 
Etidgeley  v.  Crandall,  4  Md.  435.  Appleman 
r.  Michael.  43  Md.  273.  The  contract  was 
iffered  in  evidence  without  objection,  and, 
jeiog  properly  before  them,  the  jury  had  a 
•igut  to  consider  it,  as  the  court  told  them, 
is  part  of  the  evidence  in  the  case.  And  it 
.vould  seem  that  the  court  below  might  have 
jroperly  gone  further,  and  could  have  in- 
structed the  jury,  as  was  held  in  Appleman 
:.  Michael,  supra,  that  the  proper  measure 
if  damages  in  a  ease  like  this  is  the  rate  of 
compensation  fixed  by  the  contract.  Flnd- 
ng  no  reversible  error,  the  judgment  appeal- 
ed from  will  be  affirmed.  Judgment  affirm- 
(d. 


MAYOR,  ETC.,  OF  BALTIMORE  v.  FEAR. 
(Court  of  Appeals  of  Maryland.  Jan.  8,  1896.) 
Opening  Btbkbt— Assessment  of  Benefits— 
Dedication. 
The  owner  of  land  opened  a  street 
through  it,  which  he  graded,  paved,  and  curbed, 
ind  he  sold  and  ltcsed  lots  bounding  on  the 
•treet,  and  built  and  leased  houses  fronting 
:hfreon.  The  gas  company  ran  its  pipes  through 
the  street  to  light  these  houses;  city  gas  lamps 
were  erected;  and  various  vehicles  drove  over 
the  street  to  accommodate  the  residents  of  the 
louses  bounding  thereon.  In  every  deed  or 
ease  made  by  such  owner  he  inserted  a  clause 
to  the  effect  that  the  reference  to  the  street  was 
intended  solely  for  the  purpose  of  description, 
ind  was  not  intended  to  be  a  dedication  of  it 
[or  the  public  use  or  as  a  public  highway.  Held, 
that  there  was  no  dedication  of  the  street. 

Appeal  from  Baltimore  city  court 
Proceeding  by  the  mayor  and  city  council 
►f  Baltimore  against  Boston  Fear  to  open  a 
itreet  From  a  judgment  assessing  damages 
n  favor  of  said  Fear,  the  mayor  and  city 
»uncil  appeal.  Affirmed. 
The  property  owner  asked  that  the  court 
nstruct  the  jury:  (1)  "That  In  assessing 
he  benefits  to  his  property,  that  the  only 


matter  of  Inquiry  for  them  Is  the  amount 
of  the  Increase,  If  any,  in  the  actual  market 
value  of  the  property  assessed  and  belong- 
ing to  said  Fear  by  reason  of  the  condemna- 
tion and  opening  of  Myrtle  (now  Walbrook) 
avenue,  and  their  verdict,  as  to  the  amount 
of  said  benefits,  shall  be  limited  to  the  said 
increase  of  the  market  value  of  his  property 
by  reason  of  the  city  acquiring  said  street; 
and  that  the  burden  of  the  proof  rests  on  the 
mayor  and  city  council  to  establish  to  the 
satisfaction  of  the  jury  the  extent  of  the 
increase  in  the  market  value  of  said  prop- 
erty, If  any."  And  (2)  "that  in  assessing  the 
damages  to  which  the  said  Fear  is  entitled 
for  condemning  and  opening  Myrtle  (now 
Walbrook)  avenue,  between  Pulaski  street 
and  Fulton  avenue,  they  shall  consider  and 
allow  him  the  market  value  of  the  property 
so  taken  by  the  mayor  and  city  council  to  be 
used  for  said  street,  belonging  to  said  Fear." 
The  court  granted  these  two  prayers,  grant- 
ing the  first  with  the  following  proviso: 
"But  the  jury  are  not  limited  to  the  future 
and  prospective  benefits  which  may  result 
from  formal  condemnation,  and  are  at  lib- 
erty to  consider  the  extent,  if  any,  to  which 
the  market  value  of  the  property  has  been 
already  enhanced  by  the  actual  location  of 
said  avenue,  in  anticipation  of  its  require- 
ment by  the  city." 

Argued  before  ROBINSON,  C.  J.,  and 
BRYAN,  BRISCOE,  McSHERRY,  FOWLER, 
ROBERTS,  and  BOYD,  JJ. 


Wm.  S.  Bryan,  Jr.,  for  appellant. 
Tippett  &  Bro.,  for  appellee. 


R.   B. 


ROBERTS,  J.  This  case  was  tried  before 
the  Baltimore  city  court  on  appeal  from  the 
finding  of  the  commissioners  for  opening 
streets  in  said  city,  and  this  appeal  arises  on 
the  action  of  the  lower  court  in  granting 
certain  instructions  of  the  appellee,  and  In 
refusing  certain  of  those  of  the  appellant 
There  is  but  one  question  in  the  record  for 
us  to  consider,  and  that  relates  to  the  al- 
leged dedication  of  that  portion  of  Myrtle 
avenue  (now  Walbrook  avenue)  which  ex- 
tends from  Fulton  avenue  to  Pulaski  street. 
The  facts  are  few  and  simple.  The  appellee 
was  the  owner  of  a  tract  of  land  through 
which  Myrtle  avenue  was  partly  opened  by 
him,  and  certain  improvements  in  the  mat- 
ter of  grading,  paving,  and  curbing  were 
made  by  him.  This  work,  begun  in  1891,  was 
continued  to  1894,  and  up  to  within  a  short 
time  of  the  commencement  of  the  condemna- 
tion proceedings  by  the  city.  Some  of  the 
lots  bounding  on  said  street  the  appellee  sold 
and  leased  under  certain  deeds,  the  first  of 
which  he  executed  about  the  time  that  he 
commenced  to  open  said  street,  and  contin- 
ued to  make  such  conveyances  to  April,  1895. 
Before  proceeding  to  develop  his  land,  the 
appellee  got  from  the  city  commissioner  the 
grade  of  Myrtle  avenue,  that  he  might  be 
enabled  to  get  the  same  on  a  level  with  any 
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street  the  city  should  bring  in  contact  with 
it  Tbe  appellee  has  built  and  leased  bouses 
fronting  on  this  street,  and  the  gas  compa- 
ny has  run  Its  pipes  through  the  street,  to 
light  the  houses  bounding  thereon,  and  the 
street  has  city  gas  lamps  to  light  it,  and 
milk  wagons,  coal  carts,  and  doctors'  car- 
riages, and  other  vehicles  drive  over  it  for 
the  accommodation  of  .the  residents  of  the 
houses  bounding  thereon.  In  every  deed  or 
lease  madeby  the  appellee  he  hascaused  to  be 
Inserted  the  following  covenant:  "The  men- 
tion and  reference  to  Myrtle  avenue  In  the 
above  description  is  Intended  solely  aud  only 
for  tbe  purpose  of  description  of  the  describ- 
ed property,  and  is  not  intended  in  any  wise 
to  be  a  dedication  of  said  street  for  tbe  pub- 
lic use  or  as  a  public  highway."  The  taxes 
for  the  bed  of  Myrtle  avenue  have  been  con- 
tinuously paid  by  tbe  appellee  up  to  the  date 
of  condemnation  by  the  appellant. 

Save  tbe  testimony  of  experts  as  to  the 
value  of  the  land,  the  aforegoing  constitutes 
all  the  material  testimony  in  the  record. 
There  is  but  one  exception  in  tbe  record, 
which  is  taken  by  tbe  appellant  to  the  grant- 
ing of  the  appellee's  first  prayer,  as  amend- 
ed by  the  count,  and  the  granting  of  the 
appellee's  second  prayer,  and  to  the  refusal 
by  the  court  to  grant  the  appellant's  first, 
second,  and  third  prayers. 

The  argument  before  the  court  and  upon 
tbe  brief  of  the  appellant  relates  solely  to  tbe 
refusal  of  the  court  to  grant  its  three  prayers. 
But,  Independently  of  this  fact,  we  are  very 
clearly  of  the  opinion  that  tbe  principles  of 
law  announced  in  the  first  and  second 
prayers  of  the  appellee  are  entirely  free  of 
objection,  and  that  the  court's  amendment  to 
the  'first  prayer  gave  to  the  appellant  a  fair 
and  liberal  construction  of  its  rights,  and 
certainly  all  that  it  was,  under  the  circum- 
stances, entitled  to  receive. 

The  court  correctly  refused  the  appellant's 
first  prayer,  and  for  a  manifest  reason.  This 
prayer  asks  the  court  to  Instruct  tbe  Jury 
that  "from  the  statements  of  the  property 
holder,  Boston  Fear,  made  on  the  stand, 
which  the  city  accepts,  the  bed  of  Myrtle 
avenue,  here  being  condemned,  has  been 
dedicated  to  public  use,  and  that,  therefore, 
the  Bald  Boston  Fear  Is  only  entitled  to  nom- 
inal damages  therefor."  This  court  has  so 
frequently  declared  the  principles  of  law 
which  ought  to  prevail  in  cases  of  dedication 
vol  non  that  we  do  not  deem  it  necessary  at 
this  time  to  enter  upon  any  extended  dis- 
cussion of  the  general  doctrines  relating  to 
this  subject.  We  will,  however,  refer  to  a 
few  of  the  decisions  of  this  court  in  which 
the  question  of  intention  has  been  discussed, 
for  tbe  reason  that  tbe  Intention  of  the  ap- 
pellee, as  applied  to  the  use  of  the  bed  of 
Myrtle  avenue,  is  the  only  matter  of  conse- 
quence on  this  appeal.  Tbe  late  Mr.  Justice 
Irving,  delivering  tbe  opinion  of  this  court 
in  tbe  case  of  Glenn  v.  Mayor,  etc.,  67  Md. 
400.  10  Atl.  70,  said:    "This  court  has  re- 


peatedly held  that  whether  a  dedlca 
street  or  rond  was  effected  in  any 
pends  entirely  upon  the  intention  of 
ties  in  each  particular  case,  and  the 
the  methods  of  ascertaining  the  int 
by  fairly  considering  all  tbe  circui 
surrounding  tbe  transaction  and 
matter.  Mayor,  etc.,  v.  White,  62  : 
McCormick  v.  Mayor,  etc.,  45  Md.  51 
ley  v.  Mayor,  etc.,  33  Md.  270,  280.* 
in  the  case  of  Pitts  v.  Mayor,  etc., 
332,  21  AtL  52,  the  late  Mr.  Justic 
delivering  tbe  opinion  of  this  cou 
"It  has  been  decided  by  this  court  ii 
ber  of  cases  that,  in  order  to  mal 
dedication,  an  intent  on  tbe  part  of 
er  to  dedicate  his  land  to  the  partlc 
alleged  Is  absolutely  essential;  ant 
such  intention  Is  clearly  proved  by  i 
and  circumstances  of  the  particular 
dedication  exists."  To  the  same  ei 
the  cases  of  Mayor,  etc.,  v.  White, 
362;  McCormick  v.  Mayor,  etc.,  45  : 
Hawley  v.  Mayor,  etc.,  33  Md.  2 
a  long  line  of  authorities  of  othe 
While  the  use  of  land  is  frequently 
for  the  benefit  of  the  public  by  de 
such  acquisition  must  not  rest  up 
and  fragmentary  proof,  but  must  b 
ed  upon  substantial  facts.  Applj 
aforegoing  principles  to  tbe  testtmoi 
appellee,  there  can  nowhere  be  foui 
record  any  proof  to  sustain  the  ap 
contention  as  stated  In  Its  first  prays 
is  no  proof  in  the  record  which  es 
the  fact  that  Myrtle  avenue  was  use 
one  save  such  as  attended  upon  tt 
and  conveniences  of  the  persons  i 
bought  or  leased  land  from  the  appel 
ting  on  said  avenue.  It  Is  a  well-re 
principle  In  tbe  law,  applicable  to 
ject,  that,  when  there  Is  a  dedication 
it  must  be  for  the  benefit  of  the  pu 
not  for  a  particular  portion  of  It 

It  Is  contended  by  the  appellant 
clause  inserted  by  the  appellee  In  ■ 
ous  conveyances  executed  by  him, 
lots  abutting  on  Myrtle  avenue,  did 
tbe  effect  of  Indicating  on  the  par 
appellee  an  intention  not  to  dedlci 
conveyances  were  executed  and  dul; 
ed.  and  each  contained  the  clause  i 
fore  stated;  and,  whatever  may  hi 
the  intention  of  the  appellee  In  i 
snld  clause  to  be  Inserted  In  said 
auces.  It  is  very  clear  that  be  was 
lug  his  "protest  in  his  breast,"  but 
far  as  said  conveyances  could  be 
accomplish  bis  purpose,  proclaiming 
that  the  mention  and  reference  tc 
avenue  were  intended  solely  and 
the  purpose  of  description,  and  no 
wise  to  be  a  dedication  of  said  st 
the  public  use.  If  tbe  testimony  in 
ord  of  this  appeal  could  be  cons 
mean  a  dedication  of  tbe  bed  of  Mj 
nue,  there  would  be  few  cases  in  v 
appellant  would   be  required  to  p 
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nominal  damages  for  the  bed  of  any 
;  a  moat  convenient  method  of  acqulr- 
roperty,  but  one  not  to  be  commended, 
rhat  we  have  said  in  the  discussion  of 
ppeUant's  first  prayer,  we  have  prac- 
j  and  substantially  disposed  of  the  sec- 
ad  third  prayers  of  the  appellant,  and 
»r  comment  is  unnecessary. 
In  conclusion,  think  that  the  jury  was 
rly  Instructed,  and,  for  the  reasons  as- 
],  affirm  the  rulings  below.  Rulings  af- 
1,  with  costs 


GETTY  et  al.  t.  LONG, 
t  of  Appeals  of  Maryland.     Jan.  9,  1890.) 
iext'b  Estate  —  Unadministkhkd  Assets — 

Balance  in  Bank. 
,  A  bank  account  was,  after  the  depositor's 
,  continued  in  his  name  by  his  adminls- 
.  who  occasionally  made  deposits  thereon 
ney  derived  from  the  estate.  Held,  in  an 
.  by  the  administrators  of  such  administra- 
;ainst  the  administrator  d.  b.  n.  of  his  in- 
t,  to  recover  the  balance  standing  to  the 
of  such  account  at  the  administrator's 
,  that  if  such  balance  was  a  part  of  the  as- 
f  the  estate  of  the  original  decedent,  and 
:eeased  administrator  did  not  distribute 
ime  nor  finally  settle  the  estate,  then  it 
n  unadministered  asset  of  the  original  de- 
t.  and  plaintiff  could  not  recover. 
.  The  fact  that  the  account,  on  the  death 
■  administrator,  stood  on  the  books  of  the 
in  the  name  of  his  intestate,  was  prima 
evidence  that  it  belonged  to  the  latter's 

eal  from  circuit  court,  Allegheny  coun- 

lon  by  John  H.  0.  Getty  and  Mary  0. 
.  administrators  of  David  Koontz, 
it  George  T.  Long.  From  a  judgment 
ffendant,  plaintiffs  appeal.  Affirmed, 
ned  before  ROBINSON,  C.  J.,  and  Mc- 
tRY,  FOWLER,  and  BRISCOE,  JJ. 

C.  Devecmon  and  J.  W.  8.  Cochrane, 
>pellants.  De  W.  H.  Reynolds,  B.  A. 
lond,  and  D.  Jas.  Blackiston,  for  ap- 


SOOB,  X  This  Is  an  action  at  law, 
ht  by  the  appellants,  as  administrators 
ivid  Koontz,  against  the  appellee,  to 
>r  certain  moneys  alleged  to  be  owing 
ne  to  the  estate  of  David,  and  collected 
e  appellee,  the  administrator  d.  b.  n. 
em  Koontz.  The  principal  question  in- 
1  In  this  appeal  was  before  this  court 
former  appeal  (Koontz  v.  Koontz,  79 
57,  32  Atl.  1064).  It  was  then  said 
the  proof  in  regard  to  the  claim  was 
neager  and  unsatisfactory,  and,  in  pass- 
son  this  item  in  a  multifarious  bill  in 
•,  we  were  not  to  be  understood  as  pre- 
K  the  administrators  of  David  from 
itlng  a  separate  suit,  if  they  shall  see 
r,  for  the  purpose  of  proving  that  the 
'  belonged  to  David,  and  not  to  Salem's 
."  And  the  questions  now  raised  are 
exceptions  to  the  rulings  of  the  court 


upon  the  prayers.  It  appears  that  all  of 
the  plaintiffs'  prayers  were  granted  or  con- 
ceded except  the  eighth,  and  the  exception  to 
the  rejection  of  this  has  been  abandoned  in 
this  court.  The  defendant's  two  prayers 
were  granted,  and  the  correctness  of  the 
court's  rulings  thereon  form  the  basis  of 
this  appeal. 

It  appears  from  the  record  that  David 
Koontz  was  appointed  some  time  In  the  year 
1886  administrator  of  the  estate  of  his  broth- 
er Salem.  At  the  time  of  Salem's  death,  he- 
kept  an  account  In  the  Second  National  Bank 
of  Cumberland,  which  was  continued  by  Da- 
vid in  the  name  of  "Salem  Koontz."  and 
from  time  to  time  deposits  of  money  derived 
from  the  estate  made  in  the  bank.  David 
died  on  or  about  the  10th  of  February,  1892, 
having  passed  three  administration  accounts, 
the  last  of  which  was  dated  May  18,  1890, 
and  in  which  he  appears  to  have  distributed 
all  of  the  funds  of  the  estate  which  had  come 
to  his  hands,  and  settled  with  the  distribu- 
tees in  accordance  with  these  accounts,  as 
stated  in  the  orphans'  court,  but  passed  no 
final  account.  There  was,  however,  left 
standing  to  the  credit  of  the  Salem  Koontz 
bank  account,  at  the  time  of  the  death  of 
David,  the  sum  of  $2,782.98.  and  also  an  un- 
collected mortgage  of  $1,500,  due  to  Salem 
Koontz's  estate.  Both  of  these  sums  were 
afterwards  collected  by  the  appellee  as  ad- 
ministrator d.  b.  n.  of  Salem  Koontz;  and 
the  amount  $2,782.98,  found  to  the  credit  of 
Salem's  estate  in  bank,  is  the  fund  here  Id 
controversy. 

By  the  granting  of  the  defendant's  first 
prayer,  the  jury  were  instructed,  in  effect, 
that  if  they  found  from  the  evidence  that 
David  Koontz,  at  the  time  of  his  death,  left 
standing  to  the  credit  of  Salem's  account 
In  the  bank  a  balance  of  $2,782.98  (the  money 
sued  for  in  this  case),  and  that  said  balance 
was  the  moneys  of  Salem  and  a  part  of  the 
assets  of  the  estate  of  Salem,  and  not  the 
moneys  of  David,  and  that  David,  as  admin- 
istrator, did  not  make  distribution  of  the 
same  to  the  creditors  and  distributees  of  Sa- 
lem Koontz,  and  made  no  final  settlement  of 
the  estate,  but  died  leaving  the  money  in  the 
hands  of  the  bank,  thee  the  credit  balance 
in  said  bank  was  an  unadministered  asset 
of  the  estate  of  Salem,  and  the  plaintiff  could 
not  recover.  And,  by  the  second  prayer, 
they  were  told  that  the  fact  the  money  was 
standing  on  the  books  of  the  bank  in  the 
name  of  Salem  Koontz  was  prima  facie  evi- 
dence that  the  moneys  belonged  to  the  estate 
of  Salem,  and  if  said  entry  or  account  was 
incorrect,  and  was  allowed  to  remain  by 
David  at  the  time  of  his  death,  through  his 
error  or  mistake,  the  burden  of  showing 
such  mistake  was  upon  the  plaintiff.  And  It 
Is  insisted  that  there  was  error  in  granting 
the  defendant's  first  prayer,  because  there 
was  no  evidence  that,  before  the  appellee  re- 
ceived the  money  from  the  bank,  he  had  pro- 
cured an  order  oi  the  orphans'  court  requir- 
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ing  the  bank  to  pay  over  this  money  to  him 
as  administrator  d.  b.  o.  under  article  93, 
$  72,  of  the  Code.  It  will,  however,  be  ob- 
served that  the  defendant  here  is  sued,  not 
as  administrator  d.  b.  a.,  but  personally; 
and,  If  the  money  was  an  unadministered 
asset,  then  the  plaintiffs  had  no  title  to  it, 
and  could  not  recover,  even  if  the  money  was 
wrongfully  in  the  hands  of  the  defendant. 
The  bank  paid  over  the  money  without  re- 
quiring the  order,  and  we  cannot  perceive 
how  it  could  affect  the  rights  of  the  appel- 
lants whether  such  an  order  had  been  pass- 
ed or  not.  Clearly,  the  money  In  this  case 
was  an  unadministered  asset,  under  the  facts 
of  the  defendant's  flist  prayer.  Baker  v. 
Bowie,  74  Md.  476,  22  Atl.  133;  Stewart  v. 
Insurance  Co.,  63  Md.  571.  We  find  no  error 
in  the  defendant's  second  prayer.  It  was 
claimed  that  the  money  standing  to  the  cred- 
it of  Salem's  estate  belonged  to  David.  If 
the  money  had  been  deposited  by  David  in 
bis  lifetime  to  Salem's  estate  by  mistake,  the 
burden  was  upon  the  plaintiff  to  prove  the 
mistake.  Koontz  v.  Koontz,  79  Md.  362,  32 
Atl.  1054.  The  first  and  second  prayers  of 
the  defendant  were  properly  granted,  and, 
in  connection  with  the  plaintiffs'  prayers, 
contained  the  correct  propositions  of  law 
bearing  upon  the  case.  The  judgment  below 
being  for  the  defendant,  and  there  being  no 
error  In  the  rulings  of  the  court,  we  shall 
affirm  the  Judgment   Judgment  affirmed. 
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MORE  et  al.  v.  MURPHY  et  ol. 
(Court  of  Appeals  of  Maryland.  Jan.  8,  1896. 
Tbstambxtakt  Paper— Bank  AccorsT.  \ 
Decedent  became  a  depositor  in  a  savings 
bank  in  1873,  and  in  1885  he  directed  that  the 
balance  on  this  account  be  transferred  to  a  new 
and  different  account,  which  was  opened  in  the 
names  of  himself  and  wife,  and  made  subject  to 
the  order  of  either;  the  balance  at  the  death  of 
either  to  belong  to  the  survivor.  Held,  that  the 
two  accounts  did  not  constitute  in  fact  but  one 
continuing  account,  but  mat  the  latter  account 
was  a  separate  one,  which,  having  been  opened 
after  Act  1884,  c.  293,  requiring  certain  prereq- 
uisites in  the  execution  of  wills  of  personalty, 
could  not  be  regarded  as  a  testamentary  paper. 

Appeal  from  orphans'  court,  Baltimore 
county. 

.  Petition  by  Metropolitan  Savings  Bank  of 
Baltimore,  Bernard  G.  Reed,  executor  of  Ann 
Murphy,  and  Bernard  C.  Reed,  legatee,  for 
the  probate  of  a  certain  paper  as  the  will  of 
Michael  Murphy,  deceased,  and  the  revoca- 
tion of  letters  of  administration  granted  to 
James  Murphy  and  John  Murphy.  From  an 
order  refusing  probate  of  said  alleged  will, 
petitioners  appeal.     Affirmed. 

Argued  before  BRYAN,  McSHERRY, 
BRISCOE,  BOYD,  and  ROBERTS,  JJ. 

H.  M.  Benzlnger,  Jas.  S.  Calwell,  Alfred  J. 
Shrinar,  and  M.  W.  Offutt,  for  appellants. 
Jos.  J.  Lindsay  and  John  T.  Ensor  &  Son,  for 
appellees. 


ROBERTS,  J.  The  appeal  In  th 
taken  from  an  order  of  the  orphans 
Baltimore  county  refusing  probate 
strument  claimed  to  be  the  last  wil 
tament  of  Michael  Murphy,  deceast 
is  no  controversy  as  to  the  facts 
In  the  record,  which  can  be  briefly 
follows:  Michael  Murphy  became 
tor  in  the  Metropolitan  Savings  Bat 
timore  city  on  July  8,  1873,  and  fro 
time  thereafter  made  deposit  then 
rious  sums  of  money.  On  the  5th 
1885,  after  he  had  at  Intervals  dn 
said  bank  different  sums  of  money, 
niained  to  bis  credit  with  said  ba 
ance  of  $1,841.45.  This  balance  w 
direction,  transferred  to  a  new  anc 
account  in  said  bank,  which  was 
the  names  of  Michael  Murphy  and 
pby  (his  wife),  and  at  the  requec 
Michael,  which  was  agreed  to  by  i 
there  was  written  at  the  head  of  th 
of  said  Murphy  and  wife;  In  the  ban! 
7,437,  with  the  appellant,  the  follow 
Is  agreed  that  this  account  is  open* 
to  the  by-laws  printed  on  the  first 
pages  of  this  book,  subject  to  the  oi 
ther;  the  balance,  at  the  death  of  elt 
long  to  the  survivor."  The  wife  sur 
husband,  and  at  the  time  of  his  det 
occurred  March  7, 1888,  the  balance 
bank  to  the  credit  of  the  joint  a 
Murphy  and  wife,  amounted,  wit 
accretions  of  interest,  to  the  sum  i 
67.  This  sum  the  appellant,  in  pur 
the  terms  of  Its  contract  with  Mu 
wife,  paid  over  to  the  survivor,  Am 
The  only  question  which  we  are  n 
upon  to  decide  is,  had  the  bank  au 
law  to  make  such  payment?  It  Is 
of  the  appellees  that  the  bank  arte 
authority  In  making  such  payment 
converse  of  the  proposition  Is  main 
the  executor  and  residuary  legate 
Murphy,  now  deceased.  It  Is  com 
the  appellant  bank  that  the  two  at 
said  bank,  that  in  the  name  of  Ml 
that  In  the  joint  names  of  himself 
constituted  In  fact  but  one  and  the 
tinulng  account,  and,  both  having  I 
ed  with  said  bank  prior  to  the  pass: 
act  of  1884  (chapter  293)  requlrir 
formal  prerequisites  in  the  executlc 
of  personalty,  they  are  entitled  to  1 
ered  and  construed  as  testamentai 
and  that  the  balance  In  said  bank  tc 
credit  of  the  husband  and  wife  at 
of  his  death  passed,  under  the  ten 
alleged  will,  to  the  wife  as  the  sur 
is  claimed  upon  the  part  of  the  app< 
when  the  Individual  account  In  sail 
the  name  of  said  Michael  was  clc 
longer  had  any  connection  with  or  i 
the  joint  account  in  the  names  of 
band  and  wife,  and  became  therel 
disconnected  with  this  controversy, 
cur  In  this  view,  and  think  that  t 
construction  to  be  placed  upon  th< 
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counts  in  their  supposed  relationship  is  that 
tie  closing  of  the  one  and  the  opening  of  the 
other  left  them  separate  and  distinct.  And,  If 
this  be  so,  there  Is  but  one  consequence 
which  follows,  and  It  is  this:  the  joint  ac- 
count In  the  names  of  the  husband  and  wife 
ceased  to  possess  a  Single  testamentary  at- 
tribute, as  the  entry  at  the  head  of  the  joint 
account  was  not,  nor  was  the  account  Itself, 
written  or  opened  until  after  the  act  of  1884 
(chapter  293)  had  gone  into  effect  So  that 
we  entertain  no  doubt  about  the  legal  effect 
of  these  accounts  as  testamentary  papers. 
We  are  clearly  of  the  opinion  that  the  testa- 
mentary character  claimed  by  the  appellants 
is  adhering  to  the  first  and  second  accounts 
by  reason  of  their  being  one  and  the  same 
XMUinuing  paper  Is  without  force  and  un- 
tenable. It  is  too  plain  for  controversy  that 
.be  accounts  are  separate  and  distinct,  and 
u  no  just  sense  testamentary.  We  do  not, 
lowever,  concur  in  the  view  taken  at  bar  of 
he  case  of  Dougherty  v.  Moore,  71  Md.  248, 
.8  Atl.  35,  as  concluding  the  question  raised 
>y  this  appeal.  The  facts  of  that  case  differ 
rery  materially  from  the  case  presented  In 
he  record  of  this  case.  At  the  death  of  the 
msband  the  bank  paid  over  to  the  wife  the 
nlance  of  the  account,  and  in  doing  so  car- 
led  out  in  good  faith  the  letter  of  Its  con- 
ract  in  strictissimo  verbo.  This  is  not  a 
ase  where  the  husband  retained  possession 
Ad  control  of  the  account  in  bank,  and  con- 
inued  to  draw  therefrom  such  sums  as  bis 
rants  might  indicate,  as  was  the  case  In 
tougherty  v.  Moore,  supra,  and  in  many  oth- 
r  cases.  Nor  Is  the  language  controlling  the 
Jtimate  disposition  of  the  joint  account  In 
bis  case  in  any  respect  similar  to  that  of 
Hmgherty  v.  Moore.  The  bank's  lnstruc- 
lons,  in  opening  the  account,  were  that  said 
ccount  should  be  subject  to  the  order  of  et- 
her husband  or  wife,  and  at  the  death  of  el* 
tier  the  balance  should  belong  to  the  survivor, 
t  Is  neither  the  object  of  the  law  nor  the 
uty  of  the  court  to  seek  by  narrow  and  teeh- 
ical  construction  the  means  of  invalidating 
contract  clearly  expressive  of  the  intention 
f  the  contracting  parties,  and  we  think 
otbing  could  be  clearer  than  the  object  and 
Mention  of  the  parties  to  the  contract  in  the 
wguage  employed  by  them  in  opening  the 
aint  account. 

While  we  have  not  been  able  to  recognize 
tie  accounts  In  evidence  as  testamentary  pa- 
era,  we  entertain  no  doubt  as  to  the  legal 
Sect  and  meaning  of  the  entry  at  the  head 
f  the  joint  account  It  is  quite  true  that  the 
tie  to  the  deposits  referred  to  in  the  first' 
ccount  was  originally  vested  solely  In  the 
usband,  Michael,  and  it  was  his  privilege 
>  make  such  disposition  of  the  same  as  be 
lought  proper.  He  had  the  Indisputable 
ight  to  enter  into  any  contract  with  the  ap- 
ellant  that  would  accomplish  bis  purpose  in 
•curing  to  bis  wife  the  protection  which 
lese  savings  deposits  might  give  to  her. 
iter  opening  said  Joint  account  the  husband 
v.38A.no.l4— 41 


never  drew  one  farthing  from  the  bank  on 
that  account  which  from  Marcb  5,  1885,  to 
the  date  of  his  death,  March  2, 1888,  remained 
undisturbed,  save  by  the  addition  of  some 
interest  items,  which  were  made  by  the  of- 
ficers of  the  bank.  The  property  in  contro- 
versy consisted  of  deposits  in  the  appellant 
bank,  which,  by  the  direction,  authority,  and 
request  of  the  said  Michael,  assented  to  by 
the  appellant,  was  entered  In  the  books  of 
said  bank  to  the  credit  of  himself  and  wife, 
with  the  understanding  and  contract  with 
the  bank  Indorsed  thereon,  as  hereinbefore 
stated.  The  parties  were  sul  Juris,  capable 
of  contracting,  and,  having  actually  contract- 
ed, the  law  exacts  fulfillment  which  the  ap- 
pellant has  done.  And  we  do  not  think, 
after  it  has  fully  executed  Its  part  of  the  con- 
tract it  ought  now  to  be  required  to  pay  to 
the  appellees  the  money  which  It  promised  to 
pay,  and  had  already  paid  to  the  appellants' 
testatrix,  unless  some  legal  requirement  can 
be  established  demanding  its  payment  to  the 
appellees.  We  have  given  the  most  careful 
consideration  to  the  various  cases  which 
have  been  passed  upon  by  this  court  bearing 
any  analogy  to  the  facts  of  this  case,  but 
we  have  found  no  authority  controverting  the 
conclusions  at  which  we  have  arrived./*Thls 
transaction  partakes  somewhat  of  the  nature 
of  an  equitable  assignment,  looking  to  the 
interest  of  the  parties,  rather  than  to  matter 
of  form;  and  the  question  of  the  survivor- 
ship depended  solely  upon  mere  contingency. 
But  looking  at  this  controversy  from  what- 
ever .point  we  may,  we  think  the  appellant 
paid  rightly  to  Ann  Murphy,  the  balance 
standing  to  the  joint  credit  of  herself  and 
husband  at  the  time  of  his  deatly  We  will, 
for  the  reasons  assigned,  affirm  the  order  of 
the  court  below.  Order  affirmed,  with  costs, 
and  petition  dismissed. 


MOORE  v.  LAND  TITLE  &  TKUST  00. 
et  al. 

(Court  of  Appeals  of  Maryland.  Jan.  8,  1806.) 
Assignment  for  Creditors  —  Foreign  Assignor 
— Bond  of  Assignee. 
Code,  art.  16,  §  205,  requires  every  trus- 
tee to  whom  property  is  conveyed  for  the  ben- 
efit of  creditors  to  file  with  the  clerk  of  the 
court  in  which  the  deed  Is  recorded  a  bond  for 
the  faithful  performance  of  the  trust  and  pro- 
vides that,  until  such  bond  Is  filed  and  approved, 
no  title  shall  pass  to  any  trustee.  Held  that,  it 
not  being  necessary  to  record  an  assignment 
by  a  foreign  corporation  for  the  benefit  of  cred- 
itors of  Maryland,  In  order  that  personalty  in 
Maryland  may  pass  thereunder,  the  fact  that  it 
was  so  recorded  did  not  render  it  necessary  for 
the  trustee  to  file  a  bond  in  the  latter  state. 

Appeal  from  superior  court  of  Baltimore 
city. 

Action  by  William  T.  Moore  against  the  Su- 
preme Lodge  of  the  Order  of  Tonti.  From 
an  order  striking  out  the  judgment  for  plain- 
tiff and  quashing  an  attachment,  made  upon 
the  motion  of  the  Land  Title  &  Trust  Corn- 
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pany  and  Francis  Shank  Brown,  assignees  of 
said  order,  plaintiff  appeals.    Affirmed. 

Argued  before  ROBINSON,  0.  J.,  and  BRY- 
AN, BRISCOE,  McSHERRY,  FOOLER, 
ROBERTS,  PAGE,  and  BOYD,  JJ. 

Joseph  C.  Boyd,  for  appellant  J.  V.  L. 
Findlay  and  Thomas  Mackenzie,  for  appel- 
lees. 

BRISCOE,  J.  On  May  18,  1894,  the  Su- 
preme Lodge  of  the  Order  of  Tontl,  a  corpora- 
tion created  under  the  laws  of  the  state  of 
Pennsylvania,  executed  a  general  assignment 
of  all  its  property,  real  and  personal,  to  the 
Land  Title  &  Trust  Company  and  Francis 
Shunk  Brown,  of  Philadelphia,  In  trust  for 
the  equal  benefit  of  all  its  creditors.  It  is 
agreed  by  the  record  that  this  deed  is  valid 
under  the  law  of  Pennsylvania  governing  as- 
signments, and  that  the  trustees  named  filed 
an  approved  bond  for  the  performance  of  the 
trust.  On  the  same  day  that  the  deed  was 
executed  and  recorded  in  Philadelphia  a  du- 
plicate was  filed  for  record  in  the  clerk's  of- 
fice of  the  superior  court  of  Baltimore  city, 
but  the  trustees  have  filed  no  bond  in  this 
state.  On  June  1,  1894,  the  appellant,  Wil- 
liam T.  Moore,  sued  out  of  the  superior  court 
an  attachment  against  the  Order  of  Tontl,  as 
a  nonresident  debtor,  alleging  an  Indebtedness 
to  the  plaintiff  of  the  sum  of  $1,000.  The 
writ  was  laid  In  the  hands  of  the  National 
Bank  of  Commerce  as  garnishee,  and  on  June 
22d  of  the  same  year  a  confession  of  assets 
was  filed,  stating  that  on  June  1,  1894,  the 
Supreme  Lodge  of  the  Order  of  Tonti  had  to 
Us  credit  on  the  books  of  the  bank  the  sum 
uf  $14,231.75.  And  thereupon  a  judgment 
ft'as  entered  for  amount  of  the  plaintiff's 
claim.  Shortly  afterwards  the  appellees 
moved  the  court  to  strike  out  the  judgment 
and  to  quash  the  attachment,  and  from  the 
order  striking  out  the  judgment  and  quash- 
ing the  attachment  this  appeal  has  been  taken. 

We  have,  then,  the  case  of  a  general  assign- 
ment for  the  equal  benefit  of  creditors,  exe- 
cuted by  a  resident  of  another  state  and  valid 
under  the  laws  of  that  state,  and  valid  at 
common  law,  which  conveys  debts  and  choses 
In  action  belonging  to  the  assignor  and  sit- 
uate In  Maryland.  And  the  appellant  con- 
tends that  this  assignment,  although  record- 
ed in  this  state,  did  not  operate  to  convey  title 
to  the  trustees,  so  as  to  defeat  his  attach- 
ment, because  the  statute  of  this  state  (Code, 
art.  16,  8  205),  requiring  trustees  for  the  ben- 
efit of  creditors  to  file  an  approved  bond,  was 
not  complied  with.  Now,  there  can  be  no 
doubt  that  each  state  has  the  right  to  regu- 
late the  transfer  of  personal  property  (and 
here  we  are  dealing  with  personalty  alone), 
owned  by  nonresidents  but  situate  within  Its 
limits,  and  It  is  held  that,  although  a  foreign 
contract  or  assignment  may  be  valid  in  the 
state  where  made,  It  will  not  be  enforced  In 
another,  If  repugnnnt  to  the  law  or  policy  of 
the  latter  state.    Railroad  Co.  v.  Glenn,  28 


Md.  287;   Townsend  ▼.  Coxe,  151  IV 

N.  E.  689.  But  the  general  rule  is  1 
validity  of  a  transfer  of  personal"  pre 
governed  by  the  law  of  the  domicile 
owner,  according  to  the  maxim,  "Mo' 
quuntur  personam."  And  this  rule  is 
ble  to  voluntary  general  assignments 
benefit  of  creditors.  Black  v.  Zacl 
Bow.  514;  Barth  v.  Backus,  140  N.  Y 
N.  E.  425.  The  effect  thus  given  to 
assignment  of  personal  property  i 
upon  interstate  comity.  Smith's  Apt 
Pa.  St  381.  There  is  quite  a  confllc 
riety  in  the  decisions  of  the  states  a 
effect  to  be  given  to  foreign  asslgnm 
the  benefit  of  creditors  when  they 
preferences  valid  by  the  law  of  tl 
where  the  assignor  is  domiciled,  but 
under  the  law  of  the  forum  where  ] 
of  the  assignor  is  situated,  and  wh 
zens  are  creditors  of  the  assignor.  Tl 
tion,  however,  does  not  arise  in  th 
since  the  assignment  here  is  for  tl 
benefit  of  all  the  creditors  of  the  i 
and  Is  valid  in  this  respect  under  the 
Maryland,  as  well  as  under  the  law  c 
sylvanla.  The  question,  then,  for  us 
sider  is  whether  Code,  art.  16,  §  205 
to  an  assignment  executed  in  another 
a  party  there  domiciled.  The  stat 
vides  that  every  trustee,  to  whom  an; 
real  or  personal,  shall  be  conveyed 
benefit  of  creditors,  shall  file  with  t 
of  the  court  in  which  the  deed  ma; 
corded  a  bond,  conditioned  for  the 
performance  of  the  trust  and  no  tl 
pass  to  any  trustee  until  such  bond 
filed  and  approved.  And  in  the  < 
Stiefel  v.  Barton,  73  Md.  410,  21  Atl. 
Deposit  Co.  v.  Haines,  78  Md.  454,  28 
this  court  held  that  the  filing  of  the  t 
its  approval  by  the  clerk  of  the  cour 
condition  precedent  to  the  vesting  of 
in  the  trustee.  But  there  we  were 
with  assignments  executed  In  this  si 
the  question  here  under  conslderat 
not  presented  in  those  cases.  But  ! 
provisions  of  the  statute  must  be  co 
in  connection  with  the  general  rule 
validity  of  transfers  of  personal  pre 
governed  by  the  law  of  the  owner's  < 
and,  so  considered,  it  is  clear  that  tl 
no  intention  on  the  part  of  the  legisl 
this  law  to  limit  the  right  of  nonresi 
transfer  their  personal  property  situi 
or  to  change  the  then  existing  law. 

In  many  cases  statutes  providing 
mode  in  which  personal  property 
transferred  have  been  held  not  appl 
nonresident  owners,  but  construed  at 
only  upon  residents  of  the  state.  Ii 
v.  Carson,  12  Md.  54,  there  was  an  as; 
for  the  benefit  of  creditors,  made  In  I 
by  parties  owning  property  in  a 
upon  which  attachments  were  subs 
laid  here.  It  was  objected  that  6 
deed  was  not  recorded  within  20  da; 
county  where  the  assignors  resided 
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Invalid  under  Act  1729,  c.  &  The  court  held 
that  this  provision  was  not  intended  to  apply 
to  a  deed  made  in  another  state,  and  that 
the  validity  of  the  transfer  was  to  be  tested 
exclusively  by  the  law  of  Kentucky,  upon  the 
ground  that  the  situs  of  personal  property 
for  such  general  transfer  is  the  domicile  of 
the  owner.  And  in  Houston  v.  Nowland,  7 
Gill  &  J.  480,  a  deed  executed  in  Delaware, 
valid  under  the  law  of  that  state,  but  not  re- 
corded according  to  the  law  of  this  state,  was 
held  to  defeat  an  attachment  in  Maryland 
of  choses  in  action  due  to  the  assignor.  And 
in  Railroad  Go.  v.  Glenn,  28  Md.  287,  a  Vir- 
ginia corporation  executed  an  assignment  for 
the  benefit  of  creditors  which  was  void  under 
the  law  of  Maryland  but  valid  under  the  law 
of  Virginia.  This  court  salu  that,  since  the 
deed  was  valid  in  Virginia,  it  must  be  held  to 
be  valid  here,  unless  repugnant  to  some  law 
or  policy  of  this  state.  In  disposing  of  the 
question  whether  the  deed  was  so  repugnant, 
the  court  said:  "We  are  not  aware  of  any 
law  or  rule  of  construction  which  prohibits 
the  enforcement  of  a  contract,  not  made  in 
this  state,  according  to  the  law  of  the  place 
where  it  was  made,  although  our  citizens, 
from  reasons  of  state  policy,  may  not  be  per- 
mitted to  make  a  similar  contract  here."  A 
different  rule  would  be  to  attempt  the  en- 
forcement of  our  local  policy  upon  all  other 
people  and  recognize  no  contract  not  con- 
formable to  our  peculiar  views.  Transfers 
of  personal  property  within  our  limits,  be- 
longing to  parties  abroad,  may  be  made  ac- 
cording to  the  foreign  laws,  where  our  own 
citizens,  in  transferring  similar  property,  are 
required  to  conform  to  our  laws  regulating 
such  transfers.  In  Cook  \.  Van  Horn,  81 
Wis.  291,  50  N.  W.  893,  it  was  held  that  "a 
foreign  voluntary  assignment,  valid  in  the 
Btate  where  executed,  will  be  sustained  in  that 
state  as  to  property  of  the  assignor  within 
the  state,  on  the  ground  of  Judicial  comity." 
An  attachment  of  such  property  in  this  state 
by  a  creditor  of  the  assignor,  levied  after  the 
assignment,  but  before  the  assignee  had  per- 
fected his  title  by  filing  bond  required  by  the 
law  of  the  state  of  the  domicile,  will  be  held 
void,  since,  under  the  law  of  that  state,  title 
bad  passed  from  the  assignor.  And  so  in  Bar- 
lett  v.  Kinney,  147  U.  S.  476,  13  Sup.  Ct 
103;  In  re  Paige  &  Sexsmith  Lumber  Co.,  31 
Minn.  136,  16  N.  W.  700;  Butler  v.  Wendell, 
n  Mich.  62,  23  N.  W.  460;  Chafee  v.  Bank, 
il  Me.  514;  Ockerman  v.  Cross,  54  N.  Y.  29. 
rhis  case  is  altogether  different  from  that  of 
White  v.  Bank,  80  Md.  1,  30  Atl.  567,  as  In 
'he  latter  it  was  necessary  to  record  the  deed 
:>f  trust  in  Allegany  county,  as  the  grantors 
owned  real  estate  there,  and  the  provisions 
►f  article  16,  above  cited,  were  applicable 
to  it.  It  was  also  necessary  to  report  the 
sale  to  the  circuit  court  of  that  county,  and 
:or  that  court  to  take  jurisdiction  of  the  case, 
which  was  done  after  the  sale  was  made.  In 
:he  present  case  it  was  not  necessary  to  re- 
:ord  the  deed  of  trust  to  affect  the  fund  In 


controversy,  and  hence  the  provisions  of  ar- 
ticle 16  are  not  applicable  to  It  These  pro- 
visions require  the  bond  to  be  filed  with  the 
clerk  of  the  court  in  which  the  deed  or  in- 
strument creating  the  trust  is  to  be  recorded. 
It  1b  therefore  manifest,  if  the  deed  is  not 
required  to  be  recorded  at  all  in  this  state, 
then  no  bond  Is  to  be  filed  or  given  in  this 
state.  It  is  clear,  then,  from  what  has  been 
said,  that  the  provisions  of  the  Code  (article 
16,  S  205),  requiring  a  trustee  for  the  benefit 
of  creditors  to  file  an  approved  bond,  apply 
only  to  assignments  of  this  kind  of  debts  and 
choses  in  action  executed  in  this  state.  The 
judgment  quashing  the  attachment  will  be 
affirmed.    Judgment  affirmed,  with  costs. 


BAUER  et  al.  v.  BAUER  et  aL 

(Court  of  Appeals  of  Maryland.     Jan.  8,  1896.) 

Usoub  Influknck— Parent  and  Child— Pub- 

sumption. 

1.  A  voluntary  conveyance  of  property  by 
a  parent  to  her  child  is  not  presumed  to  be  in- 
valid, unless  a  confidential  relation  between 
them  is  shown  to  exist. 

2.  A  voluntary  conveyance  of  her  property, 
made  by  a  capable  grantor,  in  pursuance  of  a 
long-cherished  purpose,  to  certain  of  her  chil- 
dren, to  the  exclusion  of  others,  will  not  be  set 
aside,  except  upon  clear  proof  of  undue  influ- 
ence. 

Appeal  from  circuit  court  of  Baltimore 
city. 

Bill  by  Lawrence  F.  Bauer  and  others 
against  John  W.  Bauer,  administrator,  and 
others,  to  set  aside  certain  instruments  made 
by  Elizabeth  Bauer  as  having  been  obtained 
by  undue  influence.  From  a  decree  for  com- 
plainants, defendants  appeal.     Reversed. 

Argued  before  ROBINSON,  C.  J.,  and 
BRYAN,  McSHERRY.  FOWLER,  ROB- 
ERTS, BRISCOE,  and  BOYD,  JJ. 

Thomas  S.  Baer  and  J.  W.  Morrison,  for 
appellants.  M.  N.  Packard  and  O.  C.  Rhodes, 
for  appellees. 

BRISCOE,  J.  This  appeal  Is  taken  from 
a  decree  of  the  circuit  court  of  Baltimore 
city  vacating  a  deed  to  the  defendants  of  a 
house  on  Baltimore  street,  dated  the  lOtb 
of  November,  1891,  and  a  bill  of  sale  to  two 
of  the  defendants  of  certain  personal  proper- 
ty, dated  the  19th  of  December,  1891.  The 
bill  was  dismissed  as  to  a  deed  to  two  of  the 
defendants  of  three  small  houses  on  Lemon 
street,  dated  the  12th  of  May,  1891,  and  from 
this  part  of  the  decree  no  appeal  has  been 
taken.  The  bill  is  filed  by  a  brother  and  sis- 
ter against  a  brother  and  two  sisters,  and 
charges  that  the  grantor,  the  mother  of  the 
parties,  was  Incompetent  to  make  a  valid 
deed  or  contract,  and  that  the  conveyances 
were  obtained  by  fraud  and  undue  Influence 
exercised  by  the  defendants.  All  of  these 
allegations  are  specifically  denied  by  the  an- 
swers. The  undisputed  facts  show  that  the 
grantor  in  the  deeds  was  an  old  woman,  74 
years  of  age,  and  suffering  from  a  cancer, 
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which  had  been  pronounced  Incurable  by  her 
physicians,  and  from  which  she  died  on  the 
11th  of  January,  1892.  She  was  unmarried  at 
the  time  of  her  death,  and  left  seven  chil- 
dren and  several  grandchildren  surviving 
her,  all  of  whom,  except  the  defendants,  had 
left  her  house  shortly  after  becoming  of  age, 
and  only  two  of  whom,  a  son  and  daughter, 
are  parties  plaintiff  to  this  suit.  She  con- 
ducted a  store  and  a  scouring  establishment, 
and  the  property  had  been  acquired  by  the 
joint  labor  of  herself  and  the  defendants. 
She  gave  to  her  two  daughters,  who  were 
unmarried,  the  three  houses  on  Lemon  street, 
estimated  to  be  worth  $1,200,  and  the  furni- 
ture and  store  fixtures,  worth  $150.  The 
Baltimore  street  house,  which  she  had  pur- 
chased in  1868  for  $3,500,  she  gave  to  the 
three  defendants  equally.  There  were  no  ex- 
ceptions to  the  large  mass  of  evidence  in  the 
record,  although  much  of  it  has  no  material 
bearing  upon  the  case. 

It  Is  insisted  on  the  part  of  the  appellees 
that  the  relations  existing  between  the  gran- 
tor and  grantees,  at  the  time  of  the  exe- 
cution of  the  deeds,  were  of  such  a  charac- 
ter as  requires  the  application  of  the  equita- 
ble doctrine  applied  to  gifts  between  persons 
standing  In  a  confidential  and  fiduciary  re- 
lation to  each  other.  It  Is  well-settled  law 
that  a  gift  or  voluntary  conveyance  between 
parties  standing  In  the  confidential  relation 
of  child  to  parent  is  prima  facie  void,  and 
can  only  be  upheld  upon  proof  that  It  was 
the  free,  voluntary,  and  unbiased  act  of  the 
person  making  it  Whitridge  v.  Whitridge,  ■ 
76  Md.  54,  24  Atl.  645.  This  Is  so,  because 
a  child  Is  presumed  to  be  under  the  control 
of  parental  Influence  as  long  as  the  domin- 
ion of  the  parent  lasts,  and  while  that  do- 
minion exists  It  lies  on  the  parent,  maintaining 
the  gift,  to  disprove  the  exercise  of  parental 
Influence  by  proof  that  the  child  had  inde- 
pendent advice  or  in  some  other  way.  But 
a  voluntary  conveyance  of  property  from  a 
parent  to  a  child  rests  upon  a  different  prin- 
ciple, and  Is  not  prima  facie  void.  It  turns, 
says  Mr.  Pomeroy,  In  his  work  upon  Equity 
Jurisprudence,  upon  the  exercise  of  actual 
undue  influence,  and  not  upon  any  presump- 
tion of  Invalidity.  A  gift  from  parent  to 
child  is  certainly  not  presumed  to  be  Invalid. 
2  Pom.  Eq.  Jur.  %  1399.  If,  however,  the 
confidential  relation  Is  shown  by  competent 
proof  to  exist,  then  the  burden  is  Imposed 
upon  the  grantee  to  show  that  the  transac- 
tion was  a  righteous  one.  In  Eakle  v.  Reyn- 
olds, 54  Md.  307,  It  was  said  that  a  court  can- 
not oe  too  vigilant  and  cautious  in  consider- 
ing the  proof,  and  In  determining  whether 
the  gift  was  the  free,  voluntary,  and  intelli- 
gent act  of  the  donor;  yet  the  relation  must 
be  such  as  to  imply  dominion  or  control  over 
the  property  or  person  of  the  donor,  and  not 
such  a  relation  which  one  might  naturally 
expect  to  arise  from  kinship  and  mutual  af- 
fection. We  have  carefully  considered  the 
proof,  and  find  nothing  in  the  record  in  this 


case  to  justify  the  contention  that  t 
fen  dan  ts  exercised  such  dominion  ove 
mother  as  to  bring  this  case  within  tl 
of  law  contended  for  by  the  appellee 
the  contrary,  the  proof  Is  abundant  tl: 
was  a  woman  of  great  resolution  am 
ness  of  character,  and  maintained  ■ 
over  her  business  affairs  and  family 
the  time  of  her  death.  What,  then, 
proof  as  to  the  mental  capacity  of  th< 
tor  to  make  a  valid  deed  or  contract 
Conlyn,  the  family  physician  who  at 
her  in  her  last  Illness;  the  three  Just 
the  peace  who  took  the  acknowledge 
the  deeds;  her  brother,  Mr.  Ortwine; 
her  daughters,  who  was  a  witness  1 
plaintiffs;  and  four  other  witnesses 
than  the  defendants  In  the  case,  wl 
her  frequently  and  knew  her  well,— i 
tlfy  that  she  was  mentally  sound  an< 
ble  of  making  a  valid  deed  or  contra 
deed,  the  testimony  as  to  her  mental 
ty  at  the  time  of  the  execution  of  the 
is  so  very  conclusive,  we  deem  It  u 
sary  to  consider  It  further  here. 

As  to  the  remaining  question,  then, 
case,  and  that  is,  whether  the  deed: 
the  free  and  voluntary  act  of  the  grai 
whether  they  were  procured  by  frai 
undue  influence.  Now,  according  to  t 
timony,  the  grantor  was  a  woman  of 
will  and  force  of  character,  and  mail 
control-  over  the  defendants  In  the  n 
ment  of  her  business  to  the  time 
death.  The  disposition  of  her  proper 
not  only  such  as  she  had  determined  t 
years  before,  but,  after  making  the 
she  spoke  to  persons  about  it,  and  gi 
reasons  for  so  doing.  Mr.  Ortwine, 
her  brothers,  who  called  to  see  her 
while  before  she  died,  testified  that  si 
ed  to  him  about  the  children  who 
mained  home  with  her,  and  stated  tl 
had  conveyed  the  property  to  them, 
conversation  with  Mrs.  Sinclair  and 
Mayer  she  stated  that  she  had  deed 
property  to  three  of  her  children,  an 
as  a  reason  that  those  children,  esj 
the  girls,  had  given  her  all  their  e 
and  their  time  ever  since  they  had  l 
age;  that  she  had  done  what  she  thou* 
right  and  just;  that  they  would  have 
port  when  she  died;  and  that  the  oth 
their  husbands  to  support  them.  And 
venation  with  her  daughter  Mrs.  I 
one  of  the  plaintiffs  in  the  case,  elgh 
before  her  death,  she  had  declared  t 
pose  of  so  disposing  of  her  propert 
find  nothing  in  the  record,  except  in 
timony  of  the  plaintiffs  and  of  Mrs 
man,  their  sister,  which  tends  to  susl 
charge  of  undue  Influence,  and  whate' 
material  in  their  evidence  was  direc 
tradicted  by  other  witnesses  in  tl 
The  disposition  she  made  of  her  j 
was  a  natural  one,  under  the  clrcum 
of  this  case,  and  the  reasons  she  a 
In  her  lifetime  for  so  doing  were  pro 
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reasonable.  There  is  no  evidence  connect- 
ing the  two  female  defendants  with  exercis- 
ing any  undue  influence  over  their  mother, 
or  attempting  to  fraudulently  procure  the 
execution  of  the  deeds.  And  the  proof,  when 
ta&en  In  connection  with  other  facts  in  the 
case.  Is  not  sufficient  to  justify  a  court  In 
striking  down  these  deeds,  as  procured  by 
fraud  or  undue  influence  exercised  by  the 
defendant  Lawrence.  As  was  said  by  this 
court,  in  Eakle  v.  Reynolds,  54  Md.  307:  "A 
voluntary  gift,  made  by  a  capable  donor,  in 
pursuance  of  a  long-cherished  purpose,  to  a 
favorite  nephew,  negatives  the  suspicion  of 
fraud  and  undue  Influence,  and  a  court 
ought  not  to  set  aside  a  deed  made  under 
such  circumstances,  except  upon  proof  of  the 
strongest  and  most  conclusive  character." 
And  the  term  "undue  Influence,"  as  used  In 
this  connection,  means  a  deed  executed  in 
pursuance  of  suggestions  made  by  others, 
and  not  upon  the  suggestions  of  the  donor, 
and  in  pursuance  of  well-settled  and  often- 
declared  purposes.  For  these  "reasons  the  de- 
cree below  will  be  reversed,  in  so  far  as  It 
vacates,  sets  aside,  and  declares  null  and 
void  the  deed,  dated  the  10th  of  November, 
18!)1,  from  Elizabeth  Bauer  to  the  defend- 
ants Lawrence,  Mary  L.,  and  Mary  O.  Bauer, 
and  the  bill  of  sale,  dated  the  19th  of  No- 
vember, 1891,  from  Elizabeth  Bauer  to  Mary 
L.  and  Mary  C.  Bauer,  and  the  cause  re- 
manded, to  the  end  that  a  decree  may  be 
passed  in  accordance  with  this  opinion.  De- 
cree reversed,  and  cause  remanded,  with 
costs. 


MATTHEWS  v.  ADAMS. 

(Court  of  Appeals  of  Maryland.     Jan.  8,  1890.) 

Partnership  Accounts — Settlement. 

1.  The  excess  of  one  partner's  advances 
OTer  those  of  the  other  constitutes  a  preferred 
claim  upon  the  partnership  property,  or  its  pro- 
ceeds. 

2.  Limitations  do  not  run,  as  between  part- 
ners, until  an  account  has  been  settled,  and  a 
balance  ascertained. 

Appeal  from  circuit  court,  Washington 
county. 

Bill  by  James  P.  Matthews  against  Charles 
W.  Adams  for  an  accounting.  From  a  de- 
cree for  defendant,  complainant  appeals.  Af- 
firmed. 

Argued  before  ROBIXSON,  C.  J.,  and  BEY- 
AX.  McSHERRY,  and  BRISCOE,  JJ. 

Alex.  Armstrong  and  N.  B.  Scott,  for  appel- 
lant.   F.  F.  McComas,  for  appellee. 

BRISCOE,  J.  The  appellant  and  appellee 
were  owners  and  partners  in  the  publication 
of  a  weekly  newspaper  called  the  "Herald 
and  Torchlight,"  at  Hagerstown,  Md.  There 
were  no  written  articles  of  partnership,  but 
at  the  time  of  the  purchase  of  the  property 
and  business,  for  $7,025,  each  partner  con- 
tributed the  sum  of  $1,512.50,  in  cash,  and 
raised   the  residue  by  a  mortgage   on  the 


property  purchased.  The  profits  and  loss 
In  the  business  they  were  to  share  equally. 
Subsequently,  the  mortgage  becoming  due, 
the  appellee  paid  from  his  individual  funds 
the  sum  of  $1,000  to  the  Indebtedness  of  the 
firm,  and  the  residue  ($3,000)  was  secured  by 
a  new  mortgage  on  the  property.  Shortly 
after  the  purchase  of  the  paper,  in  1885,  the 
appellant  being  in  the  employment  of  the 
United  States  government,  as  special  ex- 
aminer of  the  pension  office,  it  was  agreed 
that  a  local  editor  should  be  employed  to 
represent  him  in  the  management  of  the  pa- 
per, and  whose  salary  was  to  be  charged 
against  the  appellant's  share  of  the  profits. 
On  the day  of  December,  1889,  the  ap- 
pellee was  appointed  doorkeeper  of  the  Unit- 
ed States  house  of  representatives,  and,  both 
partners  being  then  absent  from -the  business, 
it  was  further  agreed  that  the  management 
and  conduct  of  the  paper  were  to  be  placea 
in  the  hands  of  a  Mr.  Biggs,  of  Hagerstown, 
and  this  was  accordingly  done.  The  busi- 
ness, as  thus  conducted,  not  being  successful, 
—the  expenditures  exceeding  the  receipts, — 
the  plant,  good  will,  and  establishment  of  the 
paper  were  sold,  by  agreement,  on  the  18th 
of  September,  1891,  for  the  sum  of  $6,500, 
Messrs.  Matthews  &  Adams  reserving  all  ac- 
counts and  credits  that  were  due  to  the  firm 
on  the  day  of  sale.  And  on  the  3d  of  March, 
1892,  the  appellant  filed  this  bill  of  complaint 
for  a  dissolution  of  the  partnership,  a  receiv- 
er, an  accounting,  and  an  injunction.  The 
case  was  submitted  on  bill,  answer,  and  ex- 
hibits, and  a  decree  was  passed  appointing 
Messrs.  Armstrong  and  McComas  as  receiv- 
ers. And  the  questions  here  for  consideration 
arise  upon  exceptions  to  the  correctness  of 
the  auditor's  accounts  distributing  the  funds 
collected  by  the  receivers.  The  first  account, 
upon  the  report  of  the  receivers,  filed  on  the 
20th  of  January,  1894,  charged  them  with 
the  sum  of  $2,121.34,  and,  after  an  allowance 
for  commissions  and  expenses,  distributed 
the  residue  to  the  payment  of  the  firm's  in- 
debtedness, Including  the  claim  of  the  appellee 
for  the  $1,000  advanced  the  firm  beyond  his 
share  of  capital,  and  paid  on  the  original 
mortgage  debt  for  the  purchase  money;  and, 
there  being  a  balance  of  $441,  it  was  distrib- 
uted equally  to  the  partners.  To  this  ac- 
count exceptions  were  filed,  but  the  account 
was  ratified  and  confirmed,  except  as  to  the 
allowance  of  the  appellee's  claim.  And  this 
appeal  is  from  the  order  ratifying  auditor's 
account  No.  1,  and  the  auditor's  restated  ac- 
count, which  allowed  the  appellee's  claim, 
subject  to  a  credit  of  $245.68  which  had  been 
collected  by  him  on  an  account  due  the  firm, 
and  not  paid  over  to  the  receivers.  The  ex- 
ception to  the  distribution  of  the  residue  of 
the  partnership  funds  after  the  payment  of 
the  appellee's  claim  and  the  partnership  cred- 
itors, until  the  rights  of  the  partners  were 
adjusted,  was  sustained  by  the  court,  and 
there  was  no  appeal  therefrom. 
First,  then,  as  to  the  allowance  of  the  ap> 
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pellee's  claim:  The  proof  Is  clear  and  uncon- 
tradicted that  this  money  had  been  paid  by 
Mr.  Adams,  and  at  a  time  when  it  was  neces- 
sary to  be  paid  in  order  to  preserve  the  prop- 
erty, and  prevent  its  sale  under  the  mort- 
gage. And  It  Is  equally  clear  that  it  was 
money  paid  by  him  in  excess  of  his  share 
of  the  capital,  not  derived  from  partnership 
profits,  and  to  pay  a  debt  due  by  the  firm. 
In  the  case  of  Pierce  v.  Tlernan,  10  Gill  & 
J.  253,  it  was  distinctly  held  that  the  excess 
of  one  partner's  advances  over  those  of  the 
other  constitutes  a  preferred  claim  upon  the 
partnership  property  or  its  proceeds,  and 
must  be  paid  before  any  surplus  can  be  as- 
certained which  is  to  be  divided  among  part- 
ners. So  advances  or  loans  to  the  partner- 
ship by  one  partner  are  not  like  capital,  but 
like  borrowing  from  a  third  person,  and  in- 
terest is  allowed  thereon.  Holloway  v.  Turn- 
er, 61  Md.  219;  2  Bates,  Partn.  785;  1  Lindl. 
Partn.  922;  Baker  v.  Mayo,  129  Mass.  517; 
Hill  v.  Beach,  12  N.  J.  Eq.  31;  Uhler  v.  Sein- 
ple,  20  N.  J.  Eq.  288.  So  far  as  the  statute  of 
limitations  relied  upon  by  the  appellant  is 
concerned,  we  need  only  say  that  it  cannot 
avail  him  here.  The  statute  does  not  begin 
to  run  until  an  account  has  been  settled  be- 
tween the  partners,  and  a  balance  ascertain- 
ed, when  a  right  to  sue  arises.  Holloway  v. 
Turner,  61  Md.  223.  We  find  no  error  in  the 
allowance  of  the  claim  of  Mr.  Small  for  cler- 
ical services  rendered  In  making  out  books 
for  the  receivers.  For  a  long  period  during 
the  continuance  of  the  partnership,  no  books 
had  been  kept  by  the  firm,  and  the  receivers 
found  it  impossible  to  adjust  the  accounts 
without  capable  and  experienced  clerical  as- 
sistance. 

Having  disposed  of  all  the  questions  raised 
on  this  appeal,  the  orders  appealed  from  will 
be  affirmed,  and  the  cause  remanded,  to  the 
end  that  the  matter  of  the  accounting  be- 
tween the  partners  may  be  had.  Orders  af- 
firmed, and  cause  remanded,  with  costs  to 
appellee. 


KOPP  v.  HERRMAN. 

(Court  of  Appeals  of  Maryland.     Jan.  8,  1896.) 

8AI.K  OF  IxrAMT'S  PROPERTY  —  ADVBKSB  POSSES- 
SION—NlNKTT-NlNB  Yeab  Lease. 

1.  Teetator  left  leasehold  property  to  his 
wife  for  life,  with  the  remainder  to  his  children, 
chnrjring  it,  as  well  as  other  property,  with  the 
pn.rmi-nt  of  legacies  to  the  children,  and  appoint- 
ed his  wife  executrix.  Held,  that  the  execu- 
trix's assent  to  this  legacy  vested  the  life  estate 
in  her,  with  remainder  to  the  children. 

2.  A  grantee  in  a  deed  of  minor's  property, 
made  under  order  of  court,  who  enters  on  the 
property  in  good  faith,  acquires  adverse  posses- 
sion. 

3.  The  statute  of  21  Jac.  I.,  prescribing  lim- 
itations to  entries  on  real  estate,  is  applicable  in 
Maryland  to  cases  of  leases  for  99  years,  renew- 
able forever. 


Appeal   from   circuit   court   of   Baltimore 
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Suit  by  Louisa  Herrman,  admin! 
d.  b.  n.  c.  t.  a.  of  Peter  Herrman,  d 
against  Daniel  Kopp.  From  a  dec 
plaintiff,  defendant  appeals.    Reverse 

Argued  before  BRYAN,  McSE 
FOWLER,  BRISCOE,  and  ROBERT 

L.  Hochhelmer,  for  appellant  8.  I 
and  J.  F.  Gontrum,  for  appellee. 

BRYAN,  J.  Peter  Herrman  died 
year  1860.  By  his  last  will  and  tes 
he  bequeathed  to  his  son,  Conrad,  am 
daughter,  Elizabeth,  $500  each,  to  be 
them  by  his  executrix  or  her  successo 
they  should  respectively  reach  the  aj 
years;  and  he  declared  that  these  t 
should  (as  It  was  expressed)  be  reser 
appropriated  out  of  the  rents  and  pn 
crulng  from  his  leasehold  and  fe< 
property.  He  devised  and  bequeathe 
wife  all  the  rest  and  residue  of  bis  p 
real  and  personal,  for  life,  if  she  sh 
long  remain  unmarried,  but  not  otl 
In  the  event  of  her  marriage,  he  devl 
bequeathed  certain  real  and  leasehol 
erty  to  his  two  children.  He  had,  h 
a  leasehold  Interest  for  99  years,  rei 
forever,  In  a  lot  of  ground  on  Caroline 
in  the  city  of  Baltimore,  of  which  he  r 
limitation  over  in  case  of  his  wife's  m. 
He  devised  and  bequeathed  to  his  tt 
dren,  after  the  death  of  his  wife,  all  tl 
erty  given  to  her  by  the  will,  exprest 
purpose  not  to  Interfere  with  the  pi 
made  for  them  In  the  event  of  her  m 
and  he  appointed  his  wife  executti 
married  Andrew  Korn  shortly  afi 
death  of  the  testator.  In  the  year  1 
passed  an  administration  account,  is 
she  made  distribution  of  all  the  pers< 
tate  of  the  testator,  retaining  to  hen 
Caroline  street  lot  in  which  she  hac 
estate.  Before  its  passage,  Mrs.  Kc 
been  appointed  guardian  to  her  two  c 
who  were  infants.  In  December,  IS 
and  her  husband  conveyed  the  leasel 
on  Caroline  street  to  Henry  Bachmai 
ing  In  the  deed  that  she  conveyed  o 
Interest  therein  in  her  own  right  ai 
thirds  as  guardian  of  her  two  childret 
the  order  of  the  orphans'  court  pas 
the  petition  of  her  husband  and  hei 
their  guardian.  The  title  of  Bachn 
came  vested  In  Daniel  Kopp  in  1878, 
regular  mesne  conveyances;  he  havi 
chased  the  lot  for  full  value,  withou 
of  an  outstanding  claim  In  any  one  < 
February,  1872  (being  after  the  death 
Korn),  her  surviving  husband  rende 
account  of  her  guardianship  of  her  t- 
dren,  showing  that  they  had  been  o 
One  of  the  Items  allowed  to  the  g\ 
among  the  payments  and  disbursem 
stated  as  follows:  "And  for  a  lot  ol 
and  improvements  on  the  east  side  < 
line  street,  near  Wilk,  bequeathed 
Catharine  for  life,  and  during  hex  1 
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disposed  of  under  the  order  of  the  honorable, 
tbe  orphans'  court  for  Baltimore  city,  and  of 
which  lot  the  proceeds  of  sale  were  expended 
by  said  Catharine  for  and  in  behalf  of  herself, 
aud  for  the  benefit  and  behoof  of  said  wards, 
aud  none  of  the  said  proceeds  came  in  the 
hands  of  said  Korn,  this  accountant,  as  hus- 
band of  said  Catharine,  $700.00."  This  ac- 
count was  examined  and  passed  by  order  of 
the  orphans'  court.  On  the  following  day, 
each  of  the  wards  executed  and  delivered  to 
Korn  a  release  in  the  usual  form,  which  was 
duly  acknowledged  and  recorded.  These  re- 
leases acknowledged  full  satisfaction  and 
payment  of  their  claims  against  their  guard- 
ian, and  each  of  them  contained  an  acknowl- 
edgment of  "a  correct  and  satisfactory  ac- 
count of,  and  full  satisfaction  for,  all  claims 
or  demands  which  the  ward  might  have 
against  the  guardian  for  or  on  account  of  a 
certain  house  and  lot  on  the  east  side  of 
Caroline  street,  contained  in  the  inventory  of 
the  testator's  estate,  and  retained  by  the 
puardlan."  The  principal  question  present- 
ed by  this  record  is  whether  Kopp  has  a 
good  title  to  the  property  purchased  by  him. 
Louisa  Herrman,  the  widow  of  Conrad 
Hen-man,  one  of  the  above-mentioned  wards, 
hag  been  appointed  administratrix  d.  b.  n. 
c  t  a.  of  Peter  Herrman,  the  father.  She 
contends  that  the  title  to  the  leasehold  was 
never  validly  divested  out  of  the  executrix 
of  the  testator,  and  that  she  now  holds  it  as 
administratrix  d.  b.  n.  c.  t  a.  She  is  com- 
plainant In  a  bill  in  equity  praying  certain 
•quitable  relief  against  Daniel  Kopp,  which 
is  necessary  to  enable  her  to  maintain  an  ac- 
tion of  ejectment  which  she  is  prosecuting 
icainst  him.  In  the  view  which  we  have 
taken  of  this  case,  it  is  unnecessary  to  refer 
specifically  to  the  nature  of  this  equitable 
"laim.  By  the  will,  Catharine  Korn  took  a 
ifp  estate  In  this  leasehold,  with  remainder 
:o  her  two  children.  Every  legatee,  wheth- 
;r  of  chattels  real  or  personal,  must  obtain 
the  executor's  assent  to  the  legacy  before  his 
title  can  be  complete  and  perfect.  Williams, 
Bx'rs  (6th  Am.  Ed.)  top  p.  1475.  The  exec- 
itor's  assent  is  required  even  in  the  case  of 
i  legacy  to  himself.  "If  a  term  of  years 
>r  other  chattel  be  bequeathed  to  A.  for  life, 
with  remainder  to  B.,  and  the  executor  as- 
sents to  the  interest  of  A,  such  Interest  will 
nure  to  vest  that  of  B.,  and  e  converso;  for 
he  particular  estate  and  the  remainder  con- 
titute  but  one  estate."  Williams,  Bx'rs, 
1479.  "In  accordance  with  the  general  prin- 
ciple governing  the  vesting  of  legacies,  It 
las  been  decided  in  Cole's  Lessee  v.  Cole,  1 
'lar.  &  J.  572,  that  if  an  executor  assents 
o  the  bequest  of  a  leasehold  estate,  and 
rives  up  possession,  he  cannot  thereafter 
nnintaln  an  ejectment  for  It  In  this  case 
he  assent  of  the  executrix  vested  the  title 
n  herself  for  life,  and  In  the  children  In 
■eraalnder.  The  legal  title  was  absolutely 
ixed  by  such  assent.  This  leasehold  was 
•barged  in  conjunction  with  other  property, 


real  and  personal,  with  the  payment  of  the 
legacies  to  the  two  children.    The  passage 

*of  the  account  did  not  exempt  the  executrix 
or  her  bondsmen  from  the  consequences  of  a 
devastavit;  nor  did  it  prevent  the  enforce- 
ment in  equity  of  a  due  proportion  of  the 
charge  against  the  leasehold  for  the  payment 
of  the  pecuniary  legacies.  The  mother's  life 
estate  expired  by  her  death,  in  IStiU;  and 
the  remainder-men  would  then  have  become 
entitled  to  the  leasehold  if  it  had  not  been 
sold,  and  would  thus  have  held  the  property, 
and  also  the  charge  upon  it  The  charge 
would  have  been  extinguished  by  the  union 
of  the  title  and  the  lien  in  the  same  person. 
Mitchell  v.  Mitchell,  2  6111,  236;  Glenn  v. 
Spry,  5  Md.  HO.  These  considerations  show, 
we  think,  that  there  is  no  title  whatever  in 
the  administratrix  d.  b.  n.  of  Peter  Herr- 
man. 

As  it  may  prevent  future  litigation,  it 
seems  proper  that  we  should  go  further, 
and  determine  whether  any  other  person 
mentioned  in  these  proceedings  has  shown  a 
title  to  this  leasehold.  In  1864  the  property 
was  sold,  and  the  proceeds  expended  for  tbe 
benefit  of  the  mother  and  her  wards,  and 
this  disposition  of  the  property  was  by  the 
order  and  sanction  of  the  orphans'  court 
Art  96,  t  165,  of  tbe  Code  authorizes  the  - 
court,  if  it  deems  it  advantageous  to  the 
ward,  to  allow  the  guardian  to  sell  part  of 
the  ward's  personal  estate  for  his  mainte- 
nance and  education.  With  a  full  knowledge 
of  all  these  proceedings,  the  wards  approve 
of  them,  and  execute  releases.  It  has  been 
said  that  they  were  not  of  competent  age 
when  they  executed  these  releases.  This 
statement  however,  has  not  been  satisfac- 
torily proved.  But,  if  they  were  at  the  time 
of  the  execution  of  the  releases  under  the 
disability  of  nonage,  when  they  reached  the 
age  of  21  years  their  right  of  action  accrued 
to  set  aside  the  releases,  and  impeach  the 
guardian's  account  if  any  cause  existed  for 
such  proceeding.  And  from  that  time  the 
statute  of  limitations  began  to  run  against 
them.  Green  v.  Johnson.  3  Gill  &  J.  389. 
Kopp  claims  by  regular  mesne  conveyances, 
under  a  deed  executed  in  1864.  Assuming, 
for  the  sake  of  the  argument,  that  this  deed 
was  void,  the  entry  of  the  grantee  under  it 
was  made  bona  fide,  and  therefore  he  ac- 
quired adverse  possession.  He  could  not  by 
any  possible  Interpretation  of  the  law,  be 
considered  as  having  acquired  less  than  color 
of  title.  "The  courts  have  concurred,  It  la 
believed,  without  an  exception,  In  defining 
'color  of  title'  to  be  that  which  in  appearance 
is  title,  but  which  in  reality  is  no  title.  They 
have  equally  concurred  in  attaching  no  ex- 
clusive or  peculiar  character  or  importance 
to  the  ground  of  the  invalidity  of  an  appar- 
ent or  colorable  title.  The  inquiry  with  them 
has  been  whether  there  was  an  apparent  or 
colorable  'title,  under  which  an  entry  or  a 
claim  has  been  made  in  good  raith."    Wright 

I  v.  Mattlson,  18  How.  56.    Iu  Hoye  ▼.  Swan's 
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Lessee,  5  Md.  248,  it  was  said  that  "It  ap- 
pears to  be  Immaterial  whether  the  title  be 
valid  or  not,  provided  the  entry  and  claim  be* 
bona  fide  under  that  title."  And  it  was  con- 
sidered in  the  same  case  to  be  well  settled 
that  when  one  entered  under  color  of  title, 
by  deed  or  other  written  document,  he  ac- 
quired actual  possession  to  the  extent  of  the 
boundaries  set  forth  in  the  writing,  even  al- 
though the  title  conveyed  to  him  should  be 
pood  for  nothing.  There  is,  then,  uninter- 
rupted adverse  possession  by  Kopp,  and 
those  whose  title  he  holds,  for  about  28  years 
before  the  institution  of  this  suit.  The  stat- 
ute of  21  Jac.  I.,  prescribing  limitations  to 
entries  upon  real  estate,  is  applied  in  this 
state  to  cases  of  leases  for  99  years,  renew- 
able forever,  which  have  many  of  the  fea- 
tures of  real  estate.  After  20  years'  adverse 
possession,  Kopp's  title  would  be  perfect 
against  ail  persons  except  those  who  are 
within  the  disabilities  mentioned  in  the  sec- 
ond section  of  the  statute.  This  section  saves 
the  rights  of  all  persons  who  were  under  the 
age  of  21  years  at  the  time  when  their  title 
first  accrued,  provided  they  bring  their  suits 
within  10  years  next  after  reaching  full  age. 
The  title  of  these  children  of  Peter  Herrman 
(if  they  have  any)  accrued  at  the  death  of 
their  mother,  in  1866.  If  they  had  not  been 
infants  at  that  time,  it  would  have  been 
barred  in  1886.  But  the  Btatute  allowed 
them  10  years  after  they  arrived  at  full  age 
to  bring  suit  By  the  computation  most  fa- 
vorable to  them,  one  of  them  reached  the  age 
of  21  years  more  than  20  years  ago,  and  the 
other  more  than  19  years  ago.  We  see  noth- 
ing in  the  record  to  countervail  the  title  of 
Daniel  Kopp. 

The  court  below  passed  a  decree  in  favor 
of  the  complainant  below,  who  is  now  ap- 
pellee. As  we  have  not  been  able  to  take 
any  view  of  this  case  which  gives  any  rights 
against  the  appellant,  we  will,  without  con- 
sidering in  detail  the  charges  of  the  bill  of 
complaint,  reverse  the  decree  below,  with 
costs  in  both  courts,  and  dismiss  the  bill  of 
complaint  Decree  reversed,  with  costs  above 
and  below,  and  bill  dismissed. 


HAMILTON  et  al.  t.  CARROLL  et  at, 
County  Com'rs. 

(Court  of  Appeals  of  Maryland.     Jan.  9,  1896.) 

Titls  of  Act— Change  of  Count*  SEAT— SPE- 
CIAL LEGISLATION. 

1.  The  title.  "An  act  to  provide  for  the  re- 
moval of  the  county  seat  of  C.  county  from  P. 
to  L.  or  C,  if  the  legal  and  qualified  voters  of 
said  county  shall  so  determine,  and  to  provide 
for  the  erection  of  a  courthouse  and  jail  at  such 
place  as  shall  be  so  determined  on,  and  the  pro- 
curing of  a  site  or  sites  for  the  same,  and  to  au- 
thorize the  county  commissioners  of  said  county 
to  borrow  money  and  issue  bonds  for  the  pay- 
ment therefor,"  sufficiently  covers  an  act  requir- 
ing the  question  whether  the  county  seat  shall 
be  located  at  L.  or  C.  to  be  submitted  to  the 


voters,  declaring  the  manner  of  conduc 
election  and  the  means  of  raising  money 
necessary  public  buildings,  and  then  p 
for  the  sale  of  the  buildings  at  P. 

2.  Since  no  general  law  exists  for 
moval  of  county  seats,  the  legislature  n 
a  special  law  in  that  regard  without  in 
Const  art.  3,  f  33,  forbidding  special 
cases  provided  for  by  general  laws. 

3.  The  question  of  the  removal  of  • 
seat  is  one  of  local  concern,  which  the 
ture  may  refer  to  the  voters  of  the  cou 

4.  A  court  of  equity  has  no  jurisdic 
ther  in  a  direct  or  a  collateral  procee 
hear  and  determine  the  validity  of  a  cou 
election. 

Appeal  from  circuit  court,  Charles 
Bill  by  Francis  P.  Hamilton,  Dav 
gunier,  and  others  against  George  ' 
roll  and  others,  county  commissi© 
Charles  county.  From  a  decree  for 
ants,  complainants  appeal.    Affirmec 

Argued    before    ROBINSON,    C. 
BRYAN,     BRISCOE,     McSHERRY, 
LER,  ROBERTS.  PAGE,  and  BOY] 

W.  Pinkney  Whyte  and  Francis  1 
for  appellants.  L.  A  Wilmer,  A. 
and  J.  E.  Stone,  for  appellees. 

ROBINSON,   C.  J.     By  Act  1894, 
the   question    whether    the    county 
Charles  county  should  be  located  at 
Point  or  Laplata  was  submitted  to 
ers  of  that  county.    At  the  special 
held  in  pursuance  of  this  act,  the  i 
of  the  votes  cast,  as  ascertained  by 
turn  judges,  were  cast  In  favor  of 
as  the  county  seat.    The  act  further 
ized  the  county  commissioners  to  issi 
ty  bonds  not  to  exceed  $20,000,  for 
pose  of  building  courthouse  and  Jal 
new  county  seat    This  bill  Is  filed 
tain  taxpayers  of  said  county  to  rest 
county    commissioners    from    issuin 
bonds.    Their  claim  to  the  interfere] 
court  of  equity  Is  based  on  two   j 
First,  that  the  act  of  1894  is  uncons 
al,  and,  not  therefore,  a  valid  exercia 
islative    power;     secondly,    because 
fraudulent  manner  in  which  the  spec 
tion  was  conducted,  whereby  the  wil 
majority  of  the  voters  was  not  fal 
lawfully  ascertained. 

If  the  act  in  question  is  unconstl 
the  commissioners,  it  is  clear,  have 
ful  authority  to  issue  the  bonds  for 
poses  set  forth  In  the  act;  and  the  a 
ants,  as  taxpayers,  have  the  right 
the  court  to  enjoin  the  commissions 
Issuing  said  bonds.  This  we  decided 
Case,  31  Md.  375,  and  it  is  no  longer 
question.  The  act  it  is  said,  is  v 
tutlonal,  because  the  subject  of  thi 
not  described  in  its  title,  as  require* 
constitution,  which  declares  that  "ev 
enacted  by  the  legislature  shall  con 
one  subject  and  that  shall  be  desc; 
its  title."  Section  29,  art  3.  Now, 
the  subject-matter  of  this  act?  In 
place,  it  provides  that  the  question 
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he  county  seat  of  Charles  county  shall  be 
Dcated  at  Chapel  Point  or  Laplata  shall  be 
ubmltted  to  the  voters  of  the  county.  Then 
t  provides  the  mode  and  manner  in  which 
be  election  shall  be  conducted,  and  then  the 
ueans  by  which  the  money  shall  be  raised 
or  the  erection  of  the  necessary  public 
uildings,  and  for  the  sale  of  the  present 
ourthouse  and  Jail  lots  and  the  buildings  at 
'ort  Tobacco.  So  the  whole  matter  with 
rhich  the  act  deals  Is  the  location  of  the 
aunty  seat,  the  erection  of  the  public  bulld- 
ogs at  the  county  seat,  as  located  by  a  ma- 
>rity  of  the  voters,  and  the  sale  of  the  lots, 
laterials,  etc.,  at  Port  Tobacco,  the  then 
maty  seat.  And  the  question  is  whether 
lis  subject-matter  with  which  the  act  deals 
:  properly  described  in  the  title.  Now, 
bat  is  the  title?  It  is:  "An  act  to  provide 
>r  the  removal  of  the  county  seat  of  Charles 
ranty  from  Port  Tobacco  to  Laplata  or 
liapel  Point,  If  the  legal  and  qualified  vol- 
's of  said  county  shall  so  determine,  and  to 
rovide  for  the  erection  of  a  courthouse  and 
11  at  such  place  as  shall  be  so  determined 
l,  and  the  procuring  of  a  site  or  sites  for 
ie  same,  and  to  authorize  the  county  com- 
Issioners  of  said  county  to  borrow  money 
id  issue  bonds  foi  the  payment  therefor." 
t  first  blush,  it  would  seem,  at  least,  that 
e  subject-matter  of  the  act  was  not  only 
scribed,  but  fully  and  fairly  set  forth  in 
e  title;  that  is  to  say,  the  location  of  the 
unty  seat,  the  erection  of  the  public  bulld- 
gB  at  the  county  seat  as  thus  located,  and  the 
pans  necessary  for  the  payment  of  the  cost 

said  buildings.  But  the  title,  it  is  said,  pro- 
ties  for  the  removal  of  the  county  seat  from 
>rt  Tobacco  to  Laplata  or  Chapel  Point,  if 
e  legal  and  qualified  voters  shall  so  de- 
rinine;  whereas,  the  question  submitted  by 
e  act  itself  is  whether  the  county  seat 
all  be  located  at  Laplata  or  Chapel  Point. 

other  words,  it  does  not  in  terms  submit 

the  voters  the  direct  question  whether  the 
unty  seat  shall  be  removed  from  Port  To- 
eco.  This  is,  at  best,  a  very  nice  dlstlnc- 
m.  and  one  which,  it  is  plain,  never  occur- 
d  either  to  the  legislature  or  to  the  voters 

whom  the  question  was  submitted.  The 
t  does,  in  terms,  provide  that  the  question 
aether  the  county  seat  shall  be  located  at 
iplata  or  Chapel  Point  shall  be  submitted 

the  voters  of  the  county;  and  then  it  pro- 
les that,  If  a  majority  of  the  votes  cast 
ail  be  in  favor  of  Laplata,  then  thenceforth 
iplata  shall  be  the  county  seat,  and  if  a 
ijoiity  shall  be  in  favor  of  Chapel  Point, 
»n  it  shall  be  the  county  seat.  And  the 
t  further  provides  for  the  purchase  of  site 

sites  for  the  erection  thereon  of  a  court- 
use  and  jail  at  whichever  the  county  seat 
ly  be  thus  located.  Now,  as  there  can  be 
t  one  county  seat,  it  follows  that,  when  the 
ters  cast  their  ballots  for  the  location  of 
?  county  seat  at  either  Laplata  or  Chapel 
lint,  they  necessarily  voted  that  it  should 
t  any  longer  be  located  at  Port  Tobacco. 


So,  by  every  fair  rule  of  construction,  the  act 
itself  provides  for  the  removal  of  the  county 
Beat  from  Port  Tobacco  to  Laplata  or  Chapel 
Point,  as  a  majority  of  the  voters  shall  de- 
termine. And,  this  being  so,  there  is  no 
force  in  the  objection  that  the  subject  of  the 
act  is  not  described  in  the  title.  On  the  con- 
trary, the  whole  subject-matter  of  the  act— 
the  location  of  the  new  county  seat,  and  the 
erection  of  the  public  buildings  at  the  place 
thus  located— is  set  forth  in  the  title.  We 
have  had  occasion  in  so  many  cases  hereto- 
fore to  consider  the  object  and  purposes  and 
mischiefs  intended  to  be  remedied  by  the 
clause  of  the  constitution  now  before  us,  that 
it  is  only  necessary  to  refer  to  these  cases 
In  which  the  subject  has  been  fully  discuss- 
ed. And  while  full  force  and  effect  should 
be  given  to  this  clause,  courts  ought  to  be 
careful  not  to  embarrass  and  defeat  legisla- 
tion by  refined  and  subtle  distinctions  not 
within  the  spirit  of  the  clause  Itself  or  the 
mischiefs  to  be  remedied  by  it.  There  is  no 
variance  whatever  between  the  title  and  the 
act  itself  by  which  any  one  could  probably 
have  been  misled.  The  destruction  of  the 
courthouse  at  Port  Tobacco  by  fire  made,  it 
seems,  that  place  no  longer  desirable  as  the 
county  seat;  and  the  only  question  was 
whether  the  new  county  seat  should  be  lo- 
cated at  Laplata  or  Chapel  Point.  It  was 
so  dealt  with  by  the  legislature,  and  so  un- 
derstood by  the  people  of  the  county.  And 
all  this  contention  about  the  subject-matter 
of  the  act  not  being  described  in  the  title 
to  the  act  is  a  mere  afterthought,  and  was 
never  beard  of  until  after  the  result  of  the 
election  was  declared  to  be  in  favor  of  La- 
plata. 

As  to  the  objection  that  the  act  is  a  special 
law,  and  within  the  prohibition  of  section 
33,  art.  3,  of  the  constitution,  which  declares 
that  "the  general  assembly  shall  pass  no  spe- 
cial law  for  any  case  for  which  provision 
has  been  made  by  a  general  law,"  it  is  suffi- 
cient to  say  that  no  general  law  has  been 
passed  by  the  general  assembly  providing 
for  the  removal  or  location  of  county  seats; 
and,  there  being  no  general  law  on  the  sub- 
ject, a  special  law  was  absolutely  necessary. 

Nor  is  there  any  force  in  the  objection  that 
the  act  of  1894  is  a  delegation  of  legislative 
power  to  the  people  The  question  submit- 
ted to  the  voters  of  Charles  county  was  in 
regard  to  the  location  of  the  county  seat, 
and,  being  a  matter  of  merely  local  concern, 
It  was  a  question  which  the  legislature  had 
the  right  to  submit  to  the  determination  of 
the  people  directly  Interested  in  it.  In  Brad- 
shaw  v.  Lankford,  78  M<L  428,  21  Atl.  66, 
we  said:  "It  seems  to  be  well  settled  that 
questions  of  local  concern— whether,  for  In- 
stance, a  county  seat  once  located  shall  be 
removed  elsewhere,  or  whether  the .  county 
shall  subscribe  to  a  particular  improvement; 
these  and  other  like  questions  of  local  legis- 
lation—may be  referred  to  the  voters  of  the 
county  for  decision." 
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The  act  of  1884  being,  then,  a  valid  exer- 
cise of  legislative  power,  the  only  remain- 
ing question  is  whether  the  complainants 
are  entitled  to  an  injunction  restraining  the 
county  commissioners  from  issuing  county 
bonds,  as  directed  by  the  act,  on  the  ground 
that  the  election  held  under  it  istiull  and  void 
by  reason  of  the  fraudulent  manner  in  which  it 
was  conducted.  The  bill  charges  that  the 
election  was  conducted  in  a  particular  man- 
ner; that  a  large  majority  of  the  judges  and 
ballot  clerks  appointed  were  in  favor  of  the 
location  of  the  county  seat  at  Laplata;  that 
in  four  of  the  election  districts  the  challen- 
gers appointed  to  represent  the  friends  of 
Chapel  Point  were  not  allowed  to  witness 
the  count  of  the  ballots;  that  the  count  in 
these  districts  was  not  truly  and  correctly 
returned  by  the  judges  of  election;  that  the 
election  from  the  beginning  to  the  end  was 
not  conducted  according  to  law;  and  that  a 
majority  of  the  voters  of  the  county  did  not 
vote  to  remove  the  county  seat  to  Laplata. 
And  the  prayer  is  that  the  county  commis- 
sioners be  restrained  from  issuing  bonds  for 
the  purpose  of  building  a  courthouse  and  jail 
at  Laplata,  and  that  the  election  held  un- 
der the  act  of  1894  be  declared  null  and  void. 
And  the  question  is  whether  a  court  of  eq- 
uity has  jurisdiction,  in  a  proceeding  of  this 
kind,  to  inquire  into  and  determine  the  valid- 
ity of  an  election  of  this  kind.  Provision  is 
made  by  the  constitution  for  the  contest  of 
the  election  of  certain  officers,  and  then  it 
provides  that  "the  legislature  shall  make 
provisions  for  all  cases  of  contested  elec- 
tions for  any  of  the  officers  not  herein  pro- 
vided for."  And  the  legislature,  after  pro- 
viding that  all  contested  elections  for  comp- 
troller, judges,  clerks  of  the  courts  of  law, 
and  registers  of  wills  shall  be  decided  by  the 
house  of  delegates,  further  provides  that  all 
cases  of  contested  elections  of  any  of  the  of- 
ficers not  provided  for  in  the  constitution,  or 
in  the  preceding  section,  shall  be  decided  by 
the  judges  of  the  several  courts  and  by  the 
superior  court  of  Baltimore  city.  A  court  of 
-equity,  it  is  clear,  then,  has  no  jurisdiction, 
in  this  state,  to  hear  and  determine  a  con- 
test in  regard  to  the  election  of  officers.  And 
It  Is  equally  clear  that  It  has  no  jurisdiction, 
by  a  proceeding  in  the  nature  of  writ  of  quo 
warranto,  to  try  ihe  title  to  an  office;  for 
jurisdiction  in  such*  proceedings  belongs  to  a 
court  of  law.  There  is  then  no  constitution- 
al provision  nor  any  general  law  conferring 
jurisdiction  on  a  court  of  equity  to  hear  and 
determine  an  election  contest  of  any  kind; 
nor  does  the  act  of  1894  make  any  provision 
for  a  contest  of  the  special  election  to  be  held 
under  that  act.  And,  this  being  so,  we  all 
agree  that  a  court  of  equity  has  no  jurisdic- 
tion to  decide  such  a  contest,  even  in  a  direct 
proceeding  for  that  purpose;  and,  a  fortiori, 
it  can  exercise  no  such  jurisdiction  in  a  col- 
lateral proceeding  of  this  kind.  For  these 
reasons  the  decree  below  must  be  affirmed. 
Decree  affirmed. 


OHAPPELL  t.  OHAPPEL1 
(Court  of  Appeals  of  Maryland.  Jan. 
Divorce— Dismissal  or  Bill— Conditk 

PBALABLB  ORDERS. 

1.  A  petition  for  alimony  denied 
charges  of  the  bill,  and  alleged  that 
had  only  $800  a  year;  that  the  husban 
income  of  $12,000  a  year:  that  two  s 
pending  against  her  for  divorce,  requii 
mony  to  be  taken  in  Europe  and  in  five 
states.  Held  that,  on  granting  plain 
tion  to  dismiss,  it  was  proper  to  impo 
dition  that  he  pay  the  costs  of  the  suit  i 
sel  fees  of  $250. 

2.  Complainant  cannot  appeal  from 
making  the  payment  of  costs  and  a  co 
a  condition  of  the  granting  of  his  motii 
miss  the  bill. 

3.  An  appeal  will  not  lie  from  a  con 
ion. 

4.  Complainant  cannot  appeal  fro 
der  directing  that,  unless  he  dismissei 
he  shall  pay  alimony  and  a  counsel  fe 

Three  appeals,  in  one  record,  froi 
court,  Baltimore  county,  in  equity. 

Action  by  Thomas  C.  Chappell 
Mary  Ball  Chappell  for  divorce,  j 
was  made  allowing  complainant  to 
his  bill  on  paying  the  costs  and  a  coi 
and  another  order  was  made  that  c 
ant  pay  alimony  and  counsel  fee  v 
dismissed  his  bill.  From  such  orders 
opinion  on  the  first,  complainant 
Appeals  dismissed. 

Argued  before  BRYAN,  McSHERR 
COE,  ROBERTS,  and  BOYD,  JJ. 

David  O.  Mcintosh,  for  appellant 
I.  Duncan,  David  Stewart,  and  I 
Stewart,  for  appellee. 

BRYAN,  J.  Thomas  a  Chappel 
bill  for  divorce  against  his  wife.  T 
been  no  final  decree  in  the  cause, 
complainant  has  nevertheless  pray 
appeals.  We  will  proceed  to  consldc 
ders  of  the  court  from  which  these 
were  taken,  and  the  facts  upon  wb 
were  founded. 

The  bill  alleges  that  the  defendan 
sane  at  the  time  the  marriage  ceren 
performed,  and  it  charges  her  with  c 
treatment,  excessively  vicious  condu 
doninent,  and  desertion.  The  prayi 
bill  is  for  a  divorce  a  vinculo,  for  a 
nullity  of  marriage,  and  for  gener 
The  charges  in  the  bill  are  set  fo 
great  minuteness  of  detail,  and  In 
vindictive  and  vituperative  to  a  re 
degree.  Some  of  the  statements  an 
irrelevant,  and  were  evidently  Intro 
to  the  bill  merely  for  the  purpose  c 
ing  the  defendant,  and  wounding 
ings.  The  defendant,  In  her  answ 
lutely  and  positively  denies  ever; 
made  against  her.  The  bill  was  fll< 
13th  day  of  March,  1896.  The  defen 
alleged  to  be  a  nonresident,  and  an 
publication  was  prayed  against  her. 
llcatlon  was  made.  The  defendant 
on  the  3d  day  of  April,  which  was 
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ne  when  process  for  her  appearance  would 
re  been  returnable,  if  any  such  had  been 
sued.  She  filed  a  petition  in  which  she  de- 
ed the  charges  made  against  her,  and  pray- 
for  alimony  and  an  allowance  for  counsel 
».  The  court  passed  an  order  nisi  granting 
a  prayer  of  the  petition  unless  the  com- 
linant  should  show  cause  to  the  contrary. 
a  showed  cause  on  the  16th  of  April.  On 
i  25th  of  April,  Chappell  tiled  a  petition  to 
smiss  his  bill  of  complaint  On  the  8th  of 
iy  the  defendant  filed  an  answer  and  a 
>ss  bill,  incorporating  both  together,  having 
jviously  obtained  leave  of  the  court.  On 
i  11th  of  June  the  court  filed  an  opinion 
.ting  that  leave  would  be  granted  to  the 
nplainant  to  dismiss  his  bill  of  complaint, 
»vided  he  should  first  pay  $250,  as  counsel 
a,  to  the  defendant's  counsel,  and  also  the 
its  of  the  suit,  without  prejudice,  however, 
the  defendant's  right  to  institute  such  pro- 
•dings  against  him  as  she  might  be  ad- 
ed.  And  on  the  15th  of  June  an  order  of 
irt  was  signed  to  this  effect  The  com- 
inant  appealed  from  the  opinion  and  order, 
ling  them  "decretal  orders." 
"he  right  of  a  complainant,  under  ordinary 
lumstances,  to  dismiss  his  bill,  will  not  be 
lied.  When,  however,  the  dismissal  would 
judice  interests  which  have  been  acquired 
?onsequence  of  the  institution  of  the  suit 
s  right  Is  subject  to  a  just  and  reasonable 
aiflcation.  The  law  does  not  leave  a  wo- 
n  defenseless  in  a  contest  with  her  hus- 
id  on  the  subject  of  a  divorce.  If  her 
ins  are  Inadequate  to  the  expenses  of  the 
ration,  the  court  in  its  discretion,  may 
ipel  the  husband  to  pay  them,  and  also  a 
enable  sum  for  alimony  during  the  pen- 
cy  of  the  suit  In  this  case,  as  was  nat- 
1,  the  defendant  came  promptly  forward 
meet  and  repel  the  reproachful  charges 
le  against  her  by  her  husband.  To  do 
;  with  effect  she  required  the  aid  of  able 
nsel.  It  was  necessary  for  them  to  make 
juration  for  the  coming  contest,  and  for 
;  they  are  entitled  to  compensation.  We 
II  see  whether  the  husband  ought  to  be 
rged  with  the  payment  of  It  In  the  petl- 
.  for  alimony  and  counsel  fees,  the  defend- 
alleges  that  her  husband's  charges  against 
are  absolutely  false  and  preposterous,  and 
:  the  allegations  of  conduct  on  her  part, 
nded  to  support  these  charges,  are  also 
e.  She  also  alleges  that,  owing  to  her 
liand's  fault,  she  has  been  living  apart 
u  him  since  September  25,  1893;  that 
is  boarding,  and  Is  not  living  in  the  man- 
she  would  be  justified  in  living,  conslder- 
the  fortune  of  her  husband;  that  she  is 
lout  property  of  her  own,  excepting  about 
»  a  year;  that  she  Is  in  debt,  and  that  she 
rholly  destitute  of  the  means  of  living 
ably  during  the  pendency  of  the  suit,  and 
[Pf raying  the  costs  and  expenses  attend- 
her  defense;  that  her  husband  is  a  rich 
i,  -.vithout  children  or  other  persons  legal- 
lcpendent  upon  him;    that  she  believes 


him  to  be  worth  about  $150,000,  and  to  have 
an  income  of  about  $12,000  a  year.  Chappell, 
in  his  answer  showing  cause  against  the 
prayer  of  the  petition,  alleges  that  in  Sep- 
tember, 1893,  he  examined  the  defendant's 
book  of  account  and  that  it  contained  a 
schedule  of  her  stocks,  bonds,  and  securities, 
and  an  account  of  her  annual  income,  and 
that  the  book  showed  that  her  annual  Income 
accruing  from  investments  for  the  12  months 
Immediately  preceding  September,  1893,  was 
$1,376,  and  that  he  believes  that  she  is  pos- 
sessed of  stocks,  bonds,  and  other  securities 
amounting  to  at  least  $20,000,  and  that  she  is 
tenant  in  common  with  her  mother,  brother, 
sister,  and  others  of  very  valuable  realty  in 
New  Hampshire.  He  does  not  deny  the  alle- 
gation that  he  is  a  rich  man,  and  that  be  is 
worth  about  $150,000.  He  does  deny  that  he 
has  an  Income  of  about  $12,000  a  year.  It 
was  admitted  that  by  an  antenuptial  con- 
tract between  Chappell  and  his  wife,  each 
had  released  all  right  and  interest  in  the  es- 
tate of  the  other.  It  is  very  apparent  that 
there  is  a  vast  disparity  between  the  ability 
of  these  parties  to  sustain  the  expense  of  this 
litigation.  Chappell  does  not  deny  that  be  Is 
worth  about  $150,000.  He  says  that  he  be- 
lieves that  she  is  worth  $20,000,  and  also  has 
an  Interest  in  valuable  real  estate.  He  seems 
to  found  this  belief  principally  upon  an  ex- 
amination of  an  account  book  made  in  Sep- 
tember, 1893,  which  contained  a  schedule  of 
stocks,  bonds,  and  other  securities  belonging  to 
the  defendant  The  book  is  not  produced,  or 
called  for;  neither  are  the  securities  speci- 
fied or  described,  nor  were  they  alleged  to 
belong  to  the  defendant  at  the  time  of  the  In- 
stitution of  the  suit  or  after  that  time.  It 
must  be  confessed  that  this  is  rather  a  vague 
and  uncertain  method  of  proving  the  contents 
of  a  written  document  It  cannot  be  regard- 
ed as  showing  sufficient  cause,  against  the 
distinct  and  positive  averments  of  the  peti- 
tion. The  bill  of  complaint  narrates  occur- 
rences which  are  alleged  to  have  occurred  in 
New  York,  New  Hampshire,  Massachusetts, 
Maryland,  Pennsylvania,  England,  and  on  a 
voyage  across  the  Atlantic  Ocean.  The  ex- 
pense of  taking  testimony  on  these  matters 
will  be  very  considerable,  and  will  weigh 
heavily  upon  a  person  of  moderate  means. 
The  labor  imposed  upon  counsel  In  preparing 
and  conducting  such  a  cause  would  be  very 
great  and  would  deserve  a  liberal  compensa- 
tion. It  is  but  just  and  fair  that  the  wife's 
means  of  defense  should  be  equal  to  the 
means  of  prosecution  possessed  by  the  hus- 
band. As  this  result  cannot  be  obtained  from 
her  limited  resources,  we  think  that  a  wise 
exercise  of  the  court's  discretion  would  re- 
quire the  husband  to  pay  all  the  expenses  of 
the  suit  including  the  wife's  counsel  fees. 
And  we  think  that  this  requirement  ought  to 
be  enforced  while  the  subject-matter  of  the 
suit,  and  the  parties,  are  under  the  jurisdic- 
tion of  the  court.  We  do  not  wish  to  be  un- 
derstood as  Intimating  that  a  dismissal  of  the 
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bill  would  excuse  the  complainant  from  his 
obligation  to  pay  what  the  court  orders  to  be 
paid,  but  It  would  interpose  embarrassments 
and  inconveniences  which  do  not  now  exist. 
The  rights  which  the  defendant  has  under 
the  order  of  the  court  originated  from  the  fil- 
ing of  the  bill,  and  they  would  be  greatly 
prejudiced  If  he  were  dismissed  from  the  ju- 
risdiction without  making  satisfaction  of 
them  by  payment  Her  petition  alleges  "that 
her  husband  has  already  filed  a  bill  fpr  di- 
vorce in  the  circuit  court  of  Baltimore  city, 
which  be  afterwards  dismissed,  and  In  the 
circuit  court  of  the  United  States  in  Boston, 
which  Is  still  pending,  and  that  the  petitioner 
Is  in  absolute  need  of  means  to  compensate 
her  attorneys  in  this  long,  varied,  complicated 
litigation."  Chappell's  answer  does  not  deny 
this  statement  The  record  does  not  show  us 
any  excuse  for  such  repeated  vexation.  So 
far  as  we  can  see,  It  is  inspired  by  a  spirit  of 
animosity  and  oppression  which  merits  se- 
vere rebuke.  It  would  be  cruel  to  permit  the 
expense  of  these  suits  to  be  thrown  upon  a 
helpless  woman. 

We  have  thought  It  best  to  express  our 
views  on  the  questions  which  have  been  dis- 
cussed, because,  in  the  future  progress  of 
this  cause,  the  knowledge  of  our  opinion 
may  diminish  the  necessity  for  litigation. 
But  we  do  not  think  that  these  appeals  are 
properly  before  us.  It  is  very  clear  that  the 
appeal  from  the  opinion  of  the  court  is  im- 
properly taken.  Hagthorp  v.  Hook,  1  Gill  & 
J.  309;  Phillips  v.  Pearson,  27  Md.  242;  and 
other  cases.  The  effective  action  of  a  court 
is  by  its  decree,  order,  or  judgment,  and  not 
by  its  opinion.  Neither  would  an  appeal  lie 
from  the  order  passed  in  pursuance  of  the 
opinion.  It  is  not  final  in  its  character.  It 
does  not  terminate  the  litigation  in  the  cause. 
It  does  not  definitely  determine  the  question 
in  controversy.  It  simply  grants  leave  to  the 
complainant  to  dismiss  his  bill  on  conditions 
which  he  was  at  liberty  to  accept  or  reject 
Even  if  it  could  be  considered  an  order  refus- 
ing permission  to  dismiss  his  bill  (as  It  Is  not), 
it  would  not  be  the  subject  of  appeal.  It  has 
been  long  settled  that  an  appeal  will  not  lie 
from  an  order  refusing  to  quash  an  attach- 
ment Baldwin  v.  Wright  3  Gill,  241;  Mitch- 
ell v.  Chesnut  31  Md.  521.  After  the  order 
Is  passed,  the  suit  is  left  still  in  progress, 
and  capable  of  being  further  prosecuted. 
The  rule  of  this  court  on  this  subject  has 
been  frequently  declared,  as  follows:  "No 
appeal  can  be  prosecuted  to  this  court  until  a 
decision  has  been  had  in  the  court  below 
which  is  so  far  final  as  to  settle  and  conclude 
the  rights  of  the  party  involved  in  the  action, 
or  denying  to  the  party  the  means  of  further 
prosecuting  or  defending  the  suit  When  the 
proceedings  below  shall  be  terminated,  an  ap- 
peal will  then  lie,  and  all  the  errors  of  the 
court  below  In  the  progress  of  the  cause  will 
be  proper  subjects  for  complaint  of  the  par- 
ty, and  for  the  correction  of  this  court" 
Welch  v.  Davis,  7  Gill,  365;  Boteler  v.  State, 


7  GUI  &  J.  109;  Hazlehurst  v.  M 
Md.  07.  We  think  that  these  appei 
to  be  dismissed. 

The  answer  and  cross  bill  of  the  d 
demurs  to  many  portions  of  the 
complaint  as  Irrelevant  and  scanda 
denies  the  charges  of  cruel  treati 
ce8slvely  vicious  conduct  abandonn 
desertion.  It  charges  that  the  con 
has  been  guilty  of  adultery,  era 
ment  of  her,  excessively  vicious  co 
wards  her,  and  that  she  has  been 
leave  him  on  account  of  his  con 
then  gives  a  detailed  statement  o 
course  of  brutality,  cruelty,  and  i 
of  a  shocking  kind,  which  it  allege 
practiced  towards  her.  The  pray* 
cross  bill  was  for  a  divorce  a  l 
thoro,  alimony,  and  for  a  reasonable 
support  and  maintenance  during  1 
ency  of  the  suit,  and  for  the  pa; 
counsel  and  the  necessary  costs 
penses  of  the  suit  After  the  cot 
had  appealed  as  above  stated,  the  c 
obtained  leave  to  withdraw  her  c 
but  It  does  not  appear  that  she 
withdrawn  it  On  the  26th  of 
court  passed  an  order  finally  ratlf 
confirming  the  nisi  order  for  allmo 
sel  fees,  and  expenses  of  suit,  w 
been  passed  on  the  3d  day  of  April,  l 
complainant  should  on  or  before 
of  August  dismiss  his  bill  of  compi 
pay  defendant's  costs  and  the  coi 
in  accordance  with  the  court's  o; 
June  11th.  On  August  12th  the  . 
ant  appealed  from  this  order,  ha 
rlously  paid  the  costs  of  the  suit 
Bides.  He  entered  another  appet 
same  effect  on  the  22d  of  Aug 
think  that  what  we  have  already 
show  that  an  appeal  will  not  lie 
order.  After  the  passage  of  a 
cree  In  a  cause,  all  the  previous 
tory  orders  are  open  for  revlsio] 
court  We  shall  dismiss  all  them 
Appeals  dismissed,  with  costs. 


Appeal  of  ROBINSON. 

(Supreme  Judicial  Court  of  Maine. 
1895.) 

Tenants  bt  Entirety— Husband  ahi 
Construction  c*  Will. 

1.  The  rule  of  the  common  law, 
a  devise  or  grant  to  husband  and  ^ 
them  tenants  by  the  entirety,  no  long! 
in  this  state,  since  St  1844,  c.  117. 

2.  Tenancy  by  the  entirety  had  it 
the  marital  relation,  and  was  found 
legal  fiction  of  the  absolute  oneness  o 
and  wife.  Modern  legislation  has 
this  theoretical  unity,  and  secured  to 
distinct  and  separate  right  to  acquire 
property  to  her  sole  use  and  benefit 
from  the  control  of  her  husband. 

3.  By  the  residuary  clause  in  his 
tator  gave  his  daughter  and  her  hu 
residue  and  remainder  of  his  estate 
shares  and  proportiors,  and  so  to  th 
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re  heirs  and  assigns  forever."     The  husband 

ed  before  the  testator,  leaving  a  minor  son  and 

ifc  surviving.     Held,  that  the  daughter  does 

it  take  the  whole  as  tenant  in  the  entirety,  but 

kes  only  one-half  of  the  residuary  estate,  and 

at  the  other  half  should  be  distributed  among 

e  heirs  of  the  testator. 

[Official.! 

Vppeal  from  probate  court,  Androscoggin 

unty. 

)live  O.  Robinson  appeals  from  a  decree 

stributing  the  estate  of  Charles  P.  McKen- 

.    Exceptions  overruled. 

s*.  &  J.  A  Morrill,  for  appellant 


VHITEHOUSE,  J.  This  is  an  appeal 
>m  the  decree  of  a  probate  court. 
The  executor  of  the  will  of  Charles  P.  Mc- 
•any  filed  a  petition  under  the  provisions 
Rev.  St.  c.  65,  {  27,  as  amended  by  chapter 
of  the  Laws  of  1891,  asking  for  an  order 
distribution  which  would  protect  Mm  in 
ring  out  the  residue  of  the  estate  in  bis 
ids.  This  Involved  a  construction  of  the 
lowing  residuary  clause  in  the  will: 
The  residue  and  remainder  of  all  my  es- 
e  of  which  I  may  die  seised  and  possess- 
both  real  and  personal,  not  herein  other- 
le  disposed  of,  I  give,  bequeath,  and  de- 
e  the  same  to  my  son-in-law,  Judyer  Bob- 
on,  and  my  daughter,  Olive  H.  Robinson, 
!e  of  the  said  Judyer  Robinson,  in  equal 
res  and  proportions,  and  so  to  their  re- 
ctive  heirs  and  assigns  forever." 
odyer  Robinson  died  before  the  death  of 
testator,  leaving  a  minor  son  and  a  wife, 
»  is  the  appellant,  and  the  same  person 
led  Olive  H.  Robinson  in  the  will, 
he  decree  of  the  judge  of  probate  re- 
red  one-half  of  the  residuary  estate  to  be 
i  to  the  appellant,  and  the  other  half  to 
distributed  among  the  heirs  of  the  tes- 
ir,  and  this  decree  was  atHrmed  by  the 
tlce  presiding  In  the  supreme  court  of 
bate.  The  case  comes  to  this  court  on  ex- 
tions  to  that  ruling. 

:  is  the  opinion  of  the  court  that  the  rul- 
was  correct,  and  that  the  exceptions  must 
overruled. 

is  contended  by  the  learned  counsel  for 
appellant  that  the  residuary  clause  cre- 
1  a  tenancy  by  the  entirety,  and  that  Olive 
ilobinson  Is  entitled  to  the  entire  residuary 
ite  by  right  of  survivorship.  It  is  not 
trorerted  that  the  language  employed  by 
testator  must  be  construed  as  creating  a 
incy  in  common,  If  Judyer  Robinson  and 
re  O.  Robinson  had  not  been  husband  and 
e.  Stetson  v.  Eastman,  84  Me.  366,  24 
868.  But  It  Is  argued  that  the  rule  of 
common  law  by  which  a  devise  or  grant 
lUHband  and  wife  constituted  them  ten- 
si  by  the  entirety,  the  survivor  taking  the 
>le,  has  never  been  changed  in  this  state 
the  abolition  of  Joint  tenancies  or  the  leg- 
tlon  enlarging  the  righto  of  married  wo- 
i  respecting  the  ownership  of  property.  It 
iccordlngly  contended  that  If  the  words, 


"in  equal  shares  and  proportions,"  found  In 
the  residuary  clause,  were  advisedly  em- 
ployed for  the  purpose  of  making  certain 
the  intention  of  the  testator  to  create  a  ten- 
ancy in  common,  this  intention,  however 
clearly  expressed,  cannot  be  allowed  to  pre- 
vail against  the  early  rule  of  the  common 
law  that  husband  and  wife,  being  regarded 
as  one  person  in  law,  are  not  competent  to 
take,  either  as  joint  tenants  or  as  tenants 
in  common,  under  any  form  of  grant  or  de- 
vise In  fee  made  to  them  during  coverture. 

We  are  unable  to  concur  in  this  view. 
The  rule  of  the  common  law  undoubtedly  ex- 
isted as  claimed  by  the  appellant.  It  Is  thus 
stated  in  2  BL  Conun.  181:  "If  an  estate  in 
fee  be  given  to  a  man  and  his  wife,  they  are 
neither  properly  joint  tenants  nor  tenants  in 
common;  for,  husband  and  wife  being  con- 
sidered as  one  person  in  law,  they  cannot  take 
the  estate  by  moieties,  but  both  are  seised  of 
the  entirety,  per  tout  et  non  per  my.  The 
consequence  of  which  Is  that  neither  the  bus- 
band  nor  the  wife  can  dispose  of  any  part 
without  the  assent  of  the  other,  but  the 
whole  must  remain  to  the  survivor."  And  it 
Is  true  that  prior  to  the  act  of  1844,  c.  117, 
and  subsequent  legislation  in  this  state  se- 
curing to  the  wife  the  enjoyment  of  her  sep- 
arate estate,  this  common-law  rule  was  recog- 
nized by  our  court  Greenlaw  v.  Greenlaw, 
13  Me.  186;  Harding  v.  Springer,  14  Me.  407. 
But  It  is  worthy  of  remark  that  no  recogni- 
tion of  It  or  reference  to  it  can  be  found  in 
the  cases  reported  in  this  state  since  the  act 
of  1844,  entitled  "An  act  to  secure  to  mar- 
ried women  their  rights  in  property." 

A  tenancy  by  entirety  is  sui  generis.  The 
right  of  survivorship  gives  it  an  apparent  re- 
semblance to  Joint  tenancy,  but,  as  already 
seen,  it  differs  from  a  Joint  tenancy  in  Im- 
portant particulars.  All  the  authorities 
agree  that  it  had  its  origin  in  the  marital  re- 
lation, and  was  founded  upon  the  legal  fic- 
tion of  the  absolute  oneness  of  husband  and 
wife.  At  the  common  law  the  legal  exist- 
ence of  the  wife  was  merged  in  that  of  her 
husband.  Her  legal  Identity  was  suspended, 
or  held  in  abeyance,  during  the  existence  of 
the  marriage  relation.  Substantially  all  her 
property  was  vested  in  the  husband  during 
coverture,  and  her  legal  position  was  little 
better  than  that  of  a  menial  to  her  husband. 
Being  but  one  person,  in  the  eye  of  the  law, 
it  was  considered  that  they  could  not  con- 
sistently have  separate  and  conflicting  prop- 
erty rights.  Hence  the  rule  that  property 
conveyed  to  them  during  coverture  should 
be  held  as  an  estate  by  entirety,  with  the 
right  of  survivorship. 

But  the  universal  tendency  of  modern  leg- 
islation has  been  to  abrogate  this  theoretical 
unity  of  husband  and  wife;  to  recognize  and 
maintain  the  legal  identity  of  the  wife,  and 
secure  to  her  a  distinct  and  separate  right 
to  the  acquisition  and  enjoyment  of  proper- 
ty. By  the  law  of  this  state,  "a  married 
woman  of  any  age  may  own  in  her  own  right 
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real  and  personal  estate  acquired  by  descent, 
gift  or  purchase;  and  may  manage,  sell,  con- 
vey and  devise  the  same  by  will  without  the 
joinder  or  assent  of  her  husband."  Since  the 
act  of  1844,  above  named,  a  husband,  by  mar- 
riage, acquires  no  right  to  any  property  of 
bis  wife.  "She  may  receive  the  wages  of  her 
personal  labor,  not  performed  for  her  own 
family,  maintain  an  action  therefor  in  her 
own  name  and  bold  them  in  her  own  right 
against  her  husband  or  any  other  person." 
She  is  liable  for  ber  debts  and  torts,  and 
her  property  may  be  taken  on  execution 
therefor,  as  If  she  were  sole.  She  may  pros- 
ecute and  defend  suits  at  law  or  in  equity 
in  her  own  name  without  the  joinder  of  her 
husband,  for  the  preservation  and  protection 
of  her  property  and  personal  rights,  as  if 
unmarried.    Rev.  St  c.  61. 

It  is  manifest  that  these  statutes  have 
wrought  great  modifications  and  radical 
changes  In  the  relative  property  rights  of  nun- 
band  and  wife.  In  contemplation  of  law,  they 
are  no  longer  one  person,  and  their  interests 
in  property  are  no  longer  Identical,  but  sepa- 
rate and  independent  Under  these  statutes 
the  wife  is  invested  with  greater  privileges, 
and  weighted  with  greater  responsibilities 
and  liabilities,  than  before.  The  rule  of  the 
common  law  creating  estates  by  entirety  is 
irreconcilable  with  both  the  letter  and  the 
spirit  of  these  statutes.  It  never  rested  upon 
a  rational  or  substantial  groundwork.  It 
had  Its  origin  in  feudal  institutions  and  so- 
cial conditions  which  were  superseded  cen- 
turies ago  by  the  more  enlightened  principles 
of  a  progressive  civilization.  It  is  now  re- 
pugnant to  the  American  idea  of  the  enjoy- 
ment and  devolution  of  property,  and  to  the 
true  theory  of  the  marriage  relation.  "The 
reason  of  the  law,"  says  Lord  Coke,  "is  the 
life  of  the  law,  and  cessante  ratione  lex  ipsa 
cessat"  The  fictitious  basis  of  this  rule  hav- 
ing been  removed,  the  rule  itself  must  fail. 
To  declare  that  there  Is  no  authority  In  the 
court  to  effectuate  a  clearly-expressed  and 
unmistakable  Intention  of  a  grantor  or  tes- 
tator, against  such  an  antiquated  and  explod- 
ed dogma,  would  be  a  poor  tribute  to  the 
creative  power  of  the  law,  and  the  original 
conceptions  of  justice  in  modern  courts.  The 
common  law  would  HI  deserve  its  familiar 
panegyric  as  the  "perfection  of  human  rea- 
son," if  it  did  not  expand  with  the  progress 
of  society,  and  develop  with  new  ideas  of 
right  and  justice.  "Considering  the  Influence 
of  manners  upon  law,"  says  Chancellor  Kent, 
"and  the  force  of  opinion  which  is  silently 
and  almost  Insensibly  conducting  the  course 
of  business  and  the  practice  of  our  courts, 
it  is  impossible  that  the  fabric  of  our  juris- 
prudence should  not  exblbit  deep  traces  of 
tile  progress  of  society,  as  well  as  of  the  foot- 
steps of  time." 

These  views  are  sanctioned  by  approved 
text-writers  and  courts  of  the  highest  re- 
spectability in  England  as  well  as  In  this 
country. 


In  his  Treatise  on  Estates,  Mr. 
makes  the  confident  assertion,  bus 
bis  own  cultivated  reason,  rather  tl 
reported  cases  at  that  time,  that  "in 
fact,  and  agreeable  to  natural  reai 
from  artificial  deductions,  the  husl 
wife  are  distinct  and  individual  per* 
accordingly,  when  lands  are  granted 
as  tenants  in  common,  thereby  treat 
without  any  respect  to  their  socli 
they  will  hold  by  moieties,  as  othei 
and  Individual  persons  would  do." 
Est  132.  This  is  cited  as  authorit; 
following  statement  in  4  Kent  Coi 
"It  Is  said,  however,  to  be  now  ur 
that  husband  and  wife  may,  by 
words,  be  made  tenants  in  common 
to  tbem  during  coverture." 

In  his  note  to  2  Bl.  Comm.  IS 
Sharswood  says:  "But  when  an 
conveyed  to  a  man  and  woman  whi 
married  together,  and  who  af  terwai 
marry,  as  they  took  originally  by 
they  will  continue  to  hold  by  moiei 
the  marriage.  There  is  nothing,  t 
in  the  relations  of  husband  and  wii 
prevents  them  from  being  tenants 
mon.  There  are  great  opinions  in 
the  position  that  husband  and  wife 
express  words,  be  made  tenants 
mon."  So,  in  1  Washb.  Real  Prop, 
author  says,  "It  is  always  compete 
ever,  to  make  husband  and  wife  tc 
common  by  proper  words  in  the  de 
vise  by  which  they  take,  indicating 
Intention." 

In  Clark  v.  Clark,  56  N.  H.  105,  it 
that  a  statute  in  that  state  enlai 
rights  of  married  women  practically 
ed  tenancies  by  entirety  between 
and  wife;  and  the  legal  unity  of  husl 
wife,  as  respects  the  holding  of  prot 
making  of  contracts  by  the  wife, 
Uterated. 

In  Cooper  v.  Cooper,  76  111.  57,  It 
that  under  the  married  woman's  lai 
In  that  state,— an  act  having  a  w 
purpose  similar  to  our  own  above  ci 
reason  can  be  perceived,  and  none  Is 
ed,  why  a  married  woman  should 
property  thus  acquired  In  fee,  and 
ant  in  common  with  her  husband, 
as  she  might  with  any  other  person.' 

In  Hoffman  v.  Stigers,  28  Iowa, 
court  say:  'If  no  contrary  Intent  is 
ed  in  the  conveyance  to  them,  or  tl 
ment  under  which  they  hold,  the 
and  wife  take  as  tenants  in  conn 
not  in  entirety.  At  common  law  t 
so  completely  and  essentially  one  1 
could  not  take  by  moieties.  *  •  • 
doctrine  always  stood  upon  what  i 
more  than  the  merest  fiction,  and 
by  our  legislation,  has  measurably  g 
to  theories  and  doctrines  more  in  ao 
the  true  and  actual  relations  of  bus 
wife,  the  rule  itself  must  be  aba 
See,  also,  Wilson  v.  Fleming,  13 
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hettlesey  y.  Fuller,  11  Conn.  337;  In  re 
ixon  (Byram  v.  Tull)  42  Ch.  Div.  306;  War- 
ugton  v.  Warrington,  2  Hare,  54. 
Under  the  residuary  clause  in  the  case  at 
ir,  the  appellant  took  only  a  moiety  of  the 
sldue  of  the  estate.  As  Judyer  Robinson 
ed  before  the  testator,  the  devise  and  be- 
iest  to  him  lapsed,  and  the  moiety  of  the 
sidue,  which  he  would  hare  taken  if  he 
d  survived,  descended  to  the  heirs  of  the 
itator. 
Exceptions  overruled. 


HIGGINS  v.  HAMOB. 

Supreme  Judicial  Court  of  Maine.     May  16, 
1885.) 

mtino  Our  Towh    Wat  —  Scpwoishot   of 
Bjioord. 

1.  However  faulty  the  record  of  county 
Timissioners'  proceedings  in  laying  out  a  town 
ly,  if  it  can  be  reasonably  inferred  from  the 
>ord  (1)  that  a  petition  was  presented  to  the 
miripal  officers  by  one  or  more  inhabitants  of 
;  town,  or  by  one  or  more  owners  of  cultivated 
id  therein,  asking  for  the  laying  out  of  the 
iy;  (2)  that  the  municipal  officers  neglected  or 
used  to  lay  it  out;  and  (3)  that  some  of  the 
ne  petitioners,  within  one  year  thereafter, 
isented  to  the  county  commissioners,  at  a  reg- 
ir  session,  a  petition,  stating  the  above  facts, 
d  alleging  that  the  neglect  or  refusal  of  the 
micipal  officers  was  unreasonable,  the  record 
l  sufficient  basis  for  the  procedure  of  the  com- 
jsioners,  as  against  collateral  attack. 

2.  Held  that,  from  the  record  in  this  case, 
)  above  jurisdictional  facts  can  be  reasonably 
erred. 

Official.) 

teport  from  supreme  Judicial  court,  Han- 
:k  county. 

iction  by  Herbert  P.  Hlggins  against  MI1- 
d  L..  Hamor.  Case  was  withdrawn  from 
(  Jury  and  reported  to  the  supreme  court. 
Igment  for  defendant, 
'his  was  an  action  of  trespass  quare  claus- 
i  for  building  a  sidewalk  over  the  plain- 
's land,  alleged  to  be  outside  the  limits 
the  street. 

t  was  admitted  that  the  plaintiff  is  the 
ner  of  the  land  over  which  the  sidewalk 
s  built,  and  that  the  defendant,  as  road 
omissioner,  built  the  sidewalk. 
t  was  admitted  that,  at  the  date  of  the 
;ged  trespass,  the  defendant  was  a  duly 
:te<l  and  qualified  road  commissioner,  and 
s  acting  as  such,  within  the  scope  of  his 
bority,  and  within  the  location  of  the  way 
laid  out  by  the  county  commissioners; 
;  it  was  denied  that  such  location  is  valid 
any  justification  for  the  defendant  in  the 
mises. 

•efendant  offered  a  record  of  the  county 
amlssioners  locating  the  way,  which  was 
nitted  by  the  court,  subject  to  all  legal 
ections. 

'hereupon  the  case  was  withdrawn  from 
Jury  and  reported  to  the  law  court  with 
stipulation  that,  if  the  records  introduced 


show  the  existence  of  a  way  sufficient  to  jus- 
tify the  defendant  in  making  a  sidewalk 
within  the  limits  described  therein,  Judgment 
should  be  entered  for  the  defendant;  other- 
wise, the  action  Is  to  stand  for  trial  upon  the 
other  defenses  set  up  in  the  defendant's  brief 
statement 

Record  of  County  Commissioners. 

"State  of  Maine,  Hancock:  At  the  Court  of 
County  Commissioners  Begun  and  Held  at 
Ellsworth,  within  and  for  the  County  of 
Hancock,  on  the  Fourth  Tuesday  of  Jan- 
uary, it  being  the  Twenty-Seventh  Day  of 
Said  Month,  A.  D.  1880. 
"Present:    William    L.    Guptlll,    Esquire, 

chairman;  John  Hopkins,  Esquire,  associate; 

Newell  Coolidge,  Esquire,  associate;    H.  B. 

Saunders,  clerk. 

"  'Isaac  B.  Deslsle  et  als.  Pet  for  Road  In 
Eden,  at  Bar  Harbor. 

"  'Respectfully  represent  Isaac  B.  Deslsle 
and  seven  others,  inhabitants  of  the  town  of 
Eden,  that  a  town  way,  beginning  at  or  near 
a  balm  of  Gllead,  nearly  in  front  and  east- 
erly from  the  "Grand  Central,"  and  running 
northerly  to  the  southern  line  of  Tobias  Rob- 
erts' land,  near  his  cottage  in  said  town, 
would  be  of  great  public  convenience  for  the 
use  of  said  town.  Wherefore  your  petition- 
ers pray  that  the  same  may  be  duly  laid  out 
as  by  the  statute  is  provided. 

"  'Dated  at  Eden  this  twenty-sixth  day  of 
July,  A.  D.  1879.' 

"This  petition  was  entered  at  the  April 
term,  1879,  when  and  where  it  was  consid- 
ered by  the  commissioners  that  the  petition- 
ers were  responsible,  and  that  they  ought  to 
be  heard  touching  the  matter  set  forth  In 
their  petition,  and  therefore  order:  That  the 
commissioners  meet  at  Isaac  B.  Desisle's  on 
Tuesday,  the  twenty-third  day  of  September 
next  at  nine  of  the  clock  In  the  forenoon,  and 
thence  proceed  to  view  the  route  mentioned 
In  said  petition,  immediately  after  which 
view  a  hearing  of  the  parties  and  witnesses 
will  be  had  at  some  convenient  place  In  the 
vicinity,  and  such  other  measures  taken  la 
the  premises  as  the  commissioners  shall 
judge  proper.  And  It  is  further  ordered  that 
notice  of  the  time,  place,  and  purpose  of  the 
commissioners'  meeting  aforesaid  be  given 
to  all  persons  and  corporations  interested,  by 
serving  an  attested  copy  of  this  petition  and 
this  order  thereon  upon  the  clerk  of  the  town 
of  Eden,  and  by  posting  up  attested  copies 
as  aforesaid  in  three  public  places  In  said 
town  thirty  days,  at  least  before  the  time 
appointed  for  said  view,  and  also  by  publish- 
ing the  petition  and  this  order  thereon  three- 
weeks,  successively,  in  the  Ellsworth  Ameri- 
can, a  public  newspaper  published  In  Ells- 
worth, in  the  county  of  Hancock,  the  first 
publication  to  be  thirty  days,  at  least  be- 
fore the  time  of  said  view,  that  they  may 
then  and  there  attend  and  be  heard  If  they 
think  fit" 
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The  petition  was  then  continued  to  the  Oc- 
tober term,  1879,  when  and  where  the  com- 
missioners appeared,  and  presented  in  court 
their  report  in  the  words  following,  to  wit: 

"State  of  Maine,  Hancock— sa.:  Whereas, 
Isaac  B.  Deslsle  and  seven  others,  inhabit- 
ants of  the  town  of  Eden,  by  their  petition 
made  to  the  court  of  county  commissioners 
at  their  regular  sessions  holden  at  Ellsworth, 
within  and  for  said  county,  on  the  first  Tues- 
-day  of  July  (April  adjourned  term),  A  D. 
1879,  represent:  'That  a  town  way,  beginning 
at  or  near  a  balm  of  Gtlead  nearly  in  front 
and  easterly  of  the  "Grand  Central,"  and  run- 
ning northerly  to  the  southern  line  of  Tobias 
Roberts'  land,  near  his  cottage  at  Bar  Har- 
bor, In  the  town  of  Eden,  would  be  of  great 
public  convenience;  that  the  selectmen  of 
said  town  after  notice  and  hearing  of  parties 
have  unreasonably  refused  to  lay  out  such 
way.  Wherefore  your  petitioners,  consider- 
ing themselves  aggrieved  by  such  refusal, 
pray  that  your  honors  would,  agreeably  to 
law  In  such  cases  made  and  provided,  view 
the  route,  and  locate  said  road  If,  In  your 
judgment,  the  public  convenience  and  neces- 
sity require  it,  and  as  in  duty  bound  will  ever 
pray. 

"  'Dated  at  Bar  Harbor,  In  the  town  of 
Eden,  this  fourth  day  of  August,  A.  D.  1879." 

"And  whereas,  at  the  April  adjourned  term 
•of  said  court,  A  D.  1879,  It  was  considered 
by  the  commissioners  that  the  petitioners 
were  responsible,  and  that  they  ought  to  be 
heard  touching  the  matter  set  forth  in  their 
petition,  and  therefore  ordered  'that  the  com- 
missioners meet  at  Isaac  B.  Deslsle's  on 
Tuesday,  the  twenty-third  day  of  September 
.next,  at  nine  o'clock  in  the  forenoon,  and 
thence  proceed  to  view  the  route  mentioned 
in  said  petition,  Immediately  after  which 
view  a  hearing  of  the  parties  and  witnesses 
will  be  had  at  some  convenient  place  In  the 
vicinity,  and  such  measures  taken  in  the 
premises  as  the  commissioners  shall  judge 
proper. 

"  'And  It  is  further  ordered  that  notice  of 
the  time,  place,  and  purpose  of  the  commis- 
sioners' meeting  aforesaid  be  given  to  all  per- 
sons and  corporations  interested,  by  serving 
an  attested  copy  of  the  petition  and  this 
order  thereon  upon  the  clerk  of  the  town  of 
Eden,  and  by  posting  up  attested  copies  as 
aforesaid  In  three  public  places  in  said  town 
thirty  days,  at  least,  before  the  time  appoint- 
ed for  said  view,  and  also  by  publishing  the 
petition  and  this  order  thereon  three  weeks, 
successively,  In  the  Ellsworth  American,  a 
public  newspaper  published  In  Ellsworth,  in 
the  county  of  Hancock,  the  first  publication 
to  be  thirty  days  before  the  time  of  said 
view,  that  they  may  then  and  there  attend 
and  be  heard  if  they  think  fit.' 

"In  accordance  with  the  foregoing  order 
the  undersigned  met  at  the  time  and  place 
and  for  the  purpose  above  specified,  and  (it 
appearing  that  notice  had  been  given,  agree- 
ably to  said  order,  by  serving  an  attested 


copy  of  the  petition  and  order  of  co 
on  upon  the  clerk  of  the  town  of  1 
by  posting  up  attested  copies  of  th 
three  public  places  in  said  town  th 
at  least,  before  the  time  appointee 
view,  and  also  by  publishing  an 
copy  of  the  petition  and  order  thr 
successively,  in  the  Ellsworth  An 
public  newspaper  published  In  Elh 
the  county  of  Hancock,  the  first  p 
being  thirty  days,  at  least,  before 
appointed  for  said  view)  proceed© 
the  route  set  forth  In  said  petit 
which  view  a  bearing  of  the  partlei 
nesses  was  had  at  a  convenient  pit 
vicinity,  and,  after  due  const  derat 
on  being  had,  do  adjudge  that  a 
said  route  will  be  of  common  co 
and  necessity, — 

"Beginning  at  a  balm  of  Gilead 
ly  in  front  and  easterly  from  the  G 
tral  Hotel,  thence  running  north,  9 
east,  19%  rods,  to  northwest  con 
Sproul's  store;  thence  north,  7  deg 
40  rods,  to  a  stake  near  the  northw 
of  Tobias  Roberts'  dwelling  house, 
to  be  eastern  line  of  said  road,  and 
to  be  three  rods  wide." 

"Ellsworth,  Oct  22i 

"Which  report,  being  seen  by 
and  due  deliberation  thereon  being 
accepted  by  the  court;  and  it  wj 
ordered  by  the  court  that  the  orif 
tion  on  which  the  foregoing  proce< 
founded  be  continued  to  the  next  re 
sion  of  this  court,  to  wit,  the  Jam 
1880.  And  now,  at  this  term,  th« 
der  that  the  proceedings  on  the  ori. 
tlon  be  closed. 

"Attest:    H.  B.  Saunders,  Clerk.' 

W.  P.  Poster,  C.  H.  Wood,  and  A 
for  plaintiff.  L.  B.  Deasy  and  J.  1 
for  defendant 

EMERY,  J.  The  county  commis 
Hancock  county  undertook  to  lay  c 
way  or  street  in  the  town  of  Ed 
had  authority  to  do  this,  if  (1) 
was  presented  to  the  municipal  < 
Eden  by  one  or  more  of  the  inha 
the  town,  or  by  one  or  more  of  the 
cultivated  lands  therein,  asking  tb 
out  the  way;  (2)  the  municipal  of 
lected  or  refused  to  lay  it  out;  ai 
petitioners,  or  some  of  them,  wlthii 
thereafter,  presented  to  the  count; 
sioners,  at  a  regular  session,  a  pet 
ing  the  above  facts,  and  that  the 
refusal  of  the  municipal  officers  v 
sonable.    Rev.  St  c.  18,  J§  14-19. 

The  record  of  the  county  commii 
confused  and  faulty;  but  we  thini 
reasonably  Inferred,  from  what  re 
is,  (1)  that  Isaac  B.  Deslsle  and  set 
inhabitants  of  the  town  of  Eden,  o 
day  of  July,  1879,  petitioned  the 
officers  of  Eden  to  lay  out  the  way 
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the  municipal  officers  neglected  or  refused; 
(3)  that  the  same  Isaac  B.  Deslsle  and  seven 
others,  the  original  petitioners,  on  the  4th  day 
of  August,  1879,  presented  to  the  county  com- 
missioners, at  an  adjourned  session  of  their 
regular  April,  1878,  session,  a  petition  stating 
that  they  were  inhabitants  of  the  town  of 
Eden,  that  they  bad  petitioned  the  municipal 
officers  of  Eden  to  lay  out  the  way,  and  that 
the  municipal  officers  had  unreasonably  neg- 
lected and  refused  to  do  so.  From  this  point 
onward  the  sufficiency  of  the  proceedings  to 
resist  collateral  attack  Is  not  questioned. 

No  appeal  was  taken  by  any  person.  No 
one  has  ever  sought  to  have  the  proceedings 
and  judgment  of  the  commissioners  quashed 
by  writ  of  certiorari.  It  is  common  knowl- 
edge that  the  way  was  opened,  and  has  be- 
come one  of  the  principal  streets  of  Bar  Har- 
bor. 

Although  this  record  and  Judgment  of  the 
county  commissioners  might,  perhaps,  have 
given  way,  If  attacked  by  direct  process 
along  the  lines  of  their  faults,  we  think  they 
nave  sufficient  foundation  and  substance,  aft- 
er these  years,  to  withstand  a  collateral  at- 
tack.   White  v.  Commissioners,  70  Me.  S17. 

Judgment  for  defendant. 


LIBBY  et  al.  v.  CLARK  et  aL 
(Supreme  Judicial  Court  of  Maine.     May  18, 

18960 
Eqi'iTABLB  Mortgage—  Redumption  —  Advakobb. 

1.  Where  a  deed  absolute  In  form  is  held 
for  security  only,  the  fact  may  be  proved  by 
parol. 

2.  So  long  as  the  Instrument  Is  one  of  se- 
curity, the  borrower  has  a  right  to  redeem  upon 
payment  of  the  loan. 

3.  A  mortgagee,  after  foreclosure,  took  pos- 
lession  of  the  premises,  and  allowed  the  mort- 
gagors, with  the  aid  of  their  son,  to  manage  the 
property  until  it  should  work  itself  clear,  by 
the  payment  of  regular  installments  upon  the 
principal  and  interest.  This  arrangement  con- 
tinued until  the  full  pay  was  tendered  the  mort- 
gagee, the  funds  for  which  were  obtained  by 
the  son  on  another  mortgage  of  the  same  prop- 
erty, he  having  procured  the  title  thereto  by  a 
leed  from  the  mortgagee.  Prior  to  this  last- 
Mimed  deed  the  mortgagors  had  contributed  to- 
wards the  payment  or  the  regular  installments, 
but  had  ceased  doing  so,  and  the  son  continued 
making  them  until  he  procured  the  deed  to  him- 
self. Upon  a  bill  by  the  heirs  to  redeem,  in 
which  the  validity  of  the  last  mortgage  was  ad- 
mitted and  affirmed,  held  that,  if  the  son  had  had 
no  interest  in  the  property, — no  equity, — he 
would  take  nothing  under  his  deed  as  against 
the  mortgagors,  and  the  original  mortgage  in 
Kjuity  would  have  been  discharged  by  the  pay- 
ment of  the  mortgage  in  full;  but  inasmuch  as 
lie  had  an  interest  in  the  property,  arising  from 
:he  payments  made  by  him,  he  had  an  equity 
that  worked  a  consideration  for  the  deed  to  him, 
m  whatever  form  it  might  be;  and  that,  al- 
though absolute  in  form,  he  held  the  deed  as  se- 
jurity  only  for  his  advances  and  expenses  on  ac- 
»unt  of  the  property. 

4.  Held  that,  upon  payment  of  such  ad- 
ranre*  and  expenses,  redemption  may  be  had. 

(Official.) 

Report  from  supreme  judicial  court,  Oum- 
lerland  county. 

v.S3A.no.!4— 42 


Bill  in  equity  by  Mary  B.  Libby  and  others 
against  George  D.  Clark  and  another  to  re- 
deem.    Decree  for  plaintiffs,  with  directions. 

P.  C.  Payson,  H.  R.  Virgin,  and  H.  M.  Da- 
vis, for  plaintiffs.  B.  D.  and  H.  M.  Verrill, 
for  defendants. 

HASKELL,  J.  The  Portland  Savings  Bank 
held  a  mortgage  from  Mary  Ann  and  Elliot 
F.  Clark  on  certain  real  estate  on  Grove 
street,  In  Portland,  to  secure  the  sum  of  $10,- 
900,  that  fell  due  in  March,  1875.  Foreclo- 
sure was  commenced  In  April,  1877,  and  re- 
demption expired  In  April,  1878.  Meantime 
the  mortgagors  deposited,  In  sums  of  $50 
each,  $300,  and  the  same  was  entered  on  an 
existing  account,  entitled  "Bank  Book  of 
Mrs.  Mary  Ann  Clark,  Deposited  by  Elliot 
F.  Clark  on  Account  of  Mortgage  of  Grove 
Street  Property."  June  18,  1878,  after  the 
time  for  redemption  had  elapsed,  $35  more 
were  deposited  upon  the  same  account.  In 
the  following  October,  the  bank.  George  D. 
Clark,  one  of  defendants,  and  his  parents, 
Mary  Ann  and  Elliot  F.  Clark,  consummated 
an  arrangement  whereby  the  balance  on  the 
bank  book  ($610.37)  was  applied  to  the  pay- 
ment of  interest  on  the  mortgage  notes,  and 
the  bank  and  George  signed  the  following 
writing: 

"Memorandum  of  agreement  between  the 
Portland  Savings  Bank  and  George  D. 
Clark  in  reference  to  the  property  on  the 
corner  of  Portland  and  Grove  streets, 
Portland,  belonging  to  the  bank,  formerly 
under  mortgage  to  the  bank  from  E.  F. 
Clark  and  wife. 

"George  D.  Clark  pays  one  thousand  dol- 
lars in  cash  for  lot  numbered  twelve  on  plan 
recently  made  by  Edward  C.  Jordan,  and  to 
be  recorded  in  the  Cumberland  registry  of 
deeds,  and  pays  taxes  for  1878  on  the  whole 
property.  Said  Elliot  F.  Clark  and  wife  re- 
ceipt for  the  money  on  deposit  In  the  bank. 
George  D.  Clark  is  to  hold  possession  of  the 
remaining  property  so  long  as  he  shall  pay 
the  bank  seventy-five  dollars  a  month  from 
the  date  hereof,  and  shall  keep  the  premises 
Insured  at  his  own  expense  for  at  least  ten 
thousand  dollars  In  the  name  of  the  bank. 
The  bank  pays  all  taxes  after  this  date  ex- 
cept as  above." 

At  the  bottom  was  added  in  pencil,  by  the 
treasurer  of  the  bank: 

"That  provided  George  D.  Clark  shall  pay 
the  principal  sum  with  interest  accrued  at 
six  per  cent  to  date,  and  Interest  on  same, 
he  shall  have  a  quitclaim  deed  of  the  proper- 
ty, and  fix  price  on  separate  lots,  and  mov- 
ing small  houses  on  street." 

At  the  same  time,  Mary  Ann  and  Elliot  F. 
Clark   signed   and   delivered   to  the   bank: 
"Portland,  October  23,  1878.    Received  six 
hundred  and  ten  and  thirty-seven  one-v 
dredths  dollars,  being  amount  in  fn1' 
amount  is  to  be  applied  to  payi- 
property  on  Grove  street" 
The  treasurer  of  the  bank  te. 
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prior  to  the  above  agreement,  "Mr.  Elliot  P. 
Clark  came  to  the  office  in  company  with  a 
man  I  had  known  as  a  boy,  but  not  by  name, 
and  said  he  was  satisfied  he  should  be  an' 
able  to  redeem  the  property  himself,  or  to  do 
anything  at  all  in  that  direction,  and  he  had 
made  arrangements  with  his  son  George  D. 
Clark  to  redeem  the  property  or  purchase  It 
for  him:  that  George  was  to  carry  It  for  his 
wife  and  himself,  and  that  George  had  al- 
ways helped  him,  and  he  had  received  no 
help  from  any  other  members  of  the  family, 
and  wished  him  to  receive  what  benefit  ac- 
crued; that  Elliot  F.  Clark  should  collect  the 
rents  and  deposit  them  on  the  bank  book, 
and  Mr.  George  D.  Clark  was  to  make  up  the 
balance  of  seventy-five  dollars  a  month, 
which  was  to  be  paid  under  this  agreement." 
Thereupon  the  board  of  managers  of  the 
bank,  on  the  day  before  the  above  memoran- 
dum was  signed,  voted  "that  the  treasurer 
be  authorized  to  quitclaim  the  lot  of  land 
forty  feet  by  one  hundred  feet,  with  the  two- 
story  wooden  building  thereon,  to  George  D. 
Clark,  situated  on  Grove  street;  provided  El- 
liot F.  Cark  and  his  wife  shall  turn  over  to 
the  bank  the  sum  of  $595.50,  now  standing 
on  bank  book  In  name  of  Mary  A.  Clark,  and 
shall  pay  the  taxes  for  1878,  and  that  said 
Clark  shall  have  and  enjoy  possession  of  the 
property  formerly  belonging  to  Mary  Ann 
Clark  and  Elliot  F.  Clark  so  long  as  he  shall 
pay  the  sum  of  seventy-five  dollars  per 
month,  out  of  which  the  bank  shall  pay  the 
taxes  hereafter  accruing." 

In  execution  of  the  agreements  above  stat- 
ed, George  D.  Clark  entered  Into  possession 
of  the  property,  and  made  his  father  agent 
to  collect  the  rents,  and  deposit  them  in  the 
bank,  while  he,  from  other  sources,  provided 
the  balance  called  for  by  the  agreement 
This  continued  until  the  father  died.  In  1880, 
when  the  bank  made  a  new  arrangement 
with  George  for  redeeming  the  property,  of 
the  following  tenor: 

"You  are  hereby  appointed  agent  of  this 
bank  to  collect  the  rents  and  have  in  sole 
charge  the  property  on  the  corner  of  Grove 
and  Portland  streets,  being  all  the  property 
this  bank  now  owns,  formerly  the  property 
of  Elliot  F.  Clark  and  wife.  This  agency 
shall  exist  for  three  years,  provided  you  shall 
pay  sixty  dollars  every  month  and  keep  the 
buildings  insured  in  the  name  of  the  bank 
for  $8,000.00  and  make  all  necessary  repairs 
without  charge  to  this  bank.  Should  you  or 
your  heirs,  executors,  or  administrators  effect 
sale  of  this  property,  all  suras  received  for 
such  sale  over  and  above  the  sums  advanced 
by  this  bank  on  the  property,  with  six  per 
cent.  Interest,  shall  be  paid  to  you;  and  any 
partial  sale  or  sales  of  parts  of  the  property 
shall  be  credited  on  account  until  the  cost  of 
the  property,  with  interest  as  above,  shall  be 
satisfied,  when  this  bank  will  quitclaim  to 
you  or  your  heirs,  executors,  administrators, 
or  assigns,  the  remaining  parcels  of  land." 

This  arrangement  substantially  continued 


until  1891,  the  mother  meant! 
died,  when  the  bank  conveyed  tl 
by  warranty  deed,  to  George, 
pressed  consideration  of  $7,150.5 
the  same  time  mortgaged  the  t 
Union  Mutual  Life  Insurance  C 
secure  a  loan  of  $6,000,  and  ther 
claimed  to  hold  the  equity  In 
plaintiffs,  however,  contend  tht 
the  estate  as  security  merely,  ai 
are  entitled  to  redeem  from  bin 
of  the  insurance  company  inort 
they  affirm  as  valid,  inasmuch 
secured  thereby  was  applied  to 
debt  against  the  property;  and 
purpose  of  this  bill. 

The  record  title  shows  a  fee  1] 
Clark.  The  insurance  company 
fide  mortgagee,  and  takes  a  vali 
But,  while  Clark's  title  appear 
solute,  it  may  be  shown  to  t 
security  only,  if  such  be  the  n 
the  case.  Rowell  v.  Jewett,  C 
Stinehfleld  v.  Milliken,  71  Me.  56 
Small,  Id.  552;  Reed  v.  Reed. 
Jameson  v.  Emerson,  82  Me.  i 
831. 

The  memory,  sometimes  mold 
interest,  sees  the  more  clearly  a 
on;  but  the  logical  Inference  fro: 
ed  facts  always  shows  true. 

In  1875  the  mortgage  fell  du 
Interest  fell  In  arrears,  and  fore 
begun.  Meantime  rents  were  ; 
bank  on  account  of  mortgage  on  < 
property.  After  redemption  e 
mortgagors  took  their  son  Gee 
bank,  with  the  hope  of  saving  t 
ty,  and  their  home,  and  it  was  i 
by  his  aid  and  the  application  c 
gagor's  deposit  to  the  mortgage 
ther  time  should  be  given;  thai 
was  to  pay  $1,000  for  lot  No.  : 
a  month.  That  he  might  do  thi 
gave  him  possession  of  the  pre 
so  long  as  he  paid  the  $75  a 
kept  the  premises  insured,  he  mi; 
possession;  and  when  he  shouh 
"the  principal  sum,  with  inter 
and  interest  on  same,"  he  sho 
deed  of  the  property.  Why  sh< 
sion  be  given  to  George  until  be 
"the  principal  sum,  with  Intel 
were  not  to  redeem?  Could  it 
the  intention  of  the  bank  tht 
should  have  paid  in  a  large  p 
principal  sum,  with  Interest,"  ai 
pay  more,  his  right  of  redemp 
cease,  and  that  he  should  lose  v 
paid  voluntarily,  without  any  ol 
his  part  to  do  so?  He  did  not 
pay  $75  a  month,  or  any  othei 
was  permitted  to  do  so  until  "ti 
sum,  with  interest,"  should  be  ; 
is  that  but  redemption?  "So  1 
Instrument  Is  one  of  security,  i 
er  has  a  right  to  redeem  upon 
the  loan."     Llnnell  v.  Lyford,  7: 
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Bat  it  is  said  that  the  arrangement  -was 
with  George,  the  parents'  rights  haying  been 
absolutely  foreclosed.  Let  us  see.  The  val- 
ue of  the  property  was  greater  than  the 
mortgage  debt  After  supposed  foreclosure, 
If  the  parents  were  to  have  no  interest,  why 
should  they  pay  upon  the  mortgage  debt 
$010.37  of  their  own  money  then  in  the 
bank?  The  treasurer  says:  "That  money 
was  not  our  property  until  a  settlement 
was  made  with  them."  Why  should  George, 
after  taking  a  deed  from  the  bank  of  lot  12, 
take  a  warranty  deed  of  the  same  lot  from 
the  parents?  Why,  in  two  days  after  the 
agreement  with  the  bank,  wherein  George 
was  to  pay  taxes  for  1878,  should  he  take 
a  note  from  his  father  and  mother  for  these 
very  taxes?  Why  should  he  take  a  mort- 
gage of  this  very  property  from  his  father 
to  secure  this  note?  And  why,  in  1884, 
should  he  write:  "Brother  Gus,  I  do  wish 
you  would  look  round  and  see  if  Charles 
Woodman  or  some  one  else  will  buy  all  of 
that  property.  I  do  want  to  get  out  of  it, 
and  I  meant  to;  so  now,  I  had  rather  let 
some  one  else  have  it  besides  the  savings 
bank.  The  property  owes  about  ten  thou- 
sand dollars.  Of  course,  we  want  to  get 
more  for  it,  but,  If  I  can't,  it  will  go  for  the 
bill  what  it  owes.  I  am  tired  of  lugging 
It,  and  am  going  to  get  out  of  it  Just  as 
soon  as  I  can.  Please  see  if  you  can't  find 
some  one  that  will  buy  it  I  do  wish  we 
could  get  fifteen  thousand  dollars  for  it,  but 
it  will  go  Just  as  soon  as  I  can  get  rid  of  it. 
[  am  afraid,  if  they  take  it  I  can't  get  my 
money  out  of  it."  Is  it  not  for  the  plain 
reason  that  he  engaged  "to  redeem  the  prop- 
arty,"  and  to  "carry  it  for  his  father  and 
mother,"  as  the  treasurer  of  the  bank  says 
the  father  told  him  was  the  arrangement 
when  he  first  brought  George  to  the  bank? 

The  upshot  of  the  transaction  amounted 
to  this:  The  bank,  as  mortgagee,  took  pos- 
session, and  allowed  the  mortgagors,  with 
the  aid  of  their  son,  to  manage  their  prop- 
erty until  it  should  work  Itself  clear,  if  $75 
i  month  and  Insurance,  afterwards  reduced 
:o  $00,  should  be  paid  upon  "the  principal 
ram,  with  Interest."  This  arrangement  con- 
tinued until  full  pay  was  tendered  the  bank, 
its  mortgage  was  then  redeemed,  partly  by 
:he  money  of  George,  and  partly  by  the  mon- 
>y  of  the  mortgagors,  and  the  bank's  appar- 
ent fee  was  conveyed  to  George.  If  George 
jad  bad  no  Interest  in  the  property,— no 
>quity, — the  conveyance  to  him  from  the 
>ank  would  have  given  him  no  real  title  as 
igainst  the  mortgagors,  and  the  mortgage, 
n  equity,  would  have  been  discharged;  but 
nasmuch  as  he  bad  an  interest  in  the  prop- 
>rty  on  account  of  the  payments  that  he  had 
nade  to  the  bank,  he  had  an  equity  that 
■ould  work  a  consideration  for  the  convey- 
tnce  to  him,  in  whatever  form  it  might  be. 

Now,  the  bank,  apparently  holding  a  fore- 
•losed  mortgage,  conveyed  the  property  to 
3eorge,  who  thereby  apparently  took  a  fee. 


but  really  only  a  security  for  his  advances. 
It  was  In  his  power,  however,  to  destroy 
the  equity  by  conveyance  to  a  bona  tide 
purchaser.  This  he  did  by  giving  a  mort- 
gage to  the  insurance  company  for  a  loan 
with  which  to  redeem  the  bank  mortgage, 
retaining  an  equity  of  redemption  to  secure 
himself  for  advances  and  expenses  on  ac- 
count of  the  property.  Upon  the  payment 
of  these,  redemption  may  be  had. 

The  plaintiffs  and  defendants  are  all  chil- 
dren and  heirs  of  the  mortgagors,  and  have 
inherited  equal  shares  in  the  premises  now 
held  by  the  defendant  George  D.  Clark.  Up- 
on payment  to  him  for  advances  and  ex- 
penditures, including  Interest,  the  property 
should  be  divided  equally  among  the  par- 
ties to  this  suit. 

Let  a  master  take  an  account  and  the 
equity  of  redeeming  the  insurance  company 
mortgage  be  sold,  and  the  proceeds  be  ap- 
plied—First to  the  payment  of  costs  of  this 
suit;  second,  to  any  claim  found  due  George 
D.  Clark;  and,  third,  let  the  balance  be  di- 
vided equally  among  all  the  parties  to  this 
cause,  share  and  share  alike. 

Decree  accordingly. 


GOODRICH  et  nl.  v.  CITY  OP 
WATER  VILLE. 

(Supreme  Judicial  Court  of  Maine.     May  21, 
1895.) 

Uitt  Phtsiciax  —  Cars  or  Pacpsbs  —  Dctt  of 

Overseers  of  Poor— Contract  with 

City  Official. 

1.  All  persons  acting  under  the  employment 
of  town  or  city  officers  must  take  notice  at  their 
peril  of  the  extent  of  the  authority  of  such  offi- 
cers. 

2.  When  a  town  or  city  has  already  provided 
for  the  medical  treatment  of  its  sick  paupers  by 
the  election  of  a  town  or  city  physician,  and  he 
is  ready  and  willing  and  competent  to  attend  a 
sick  pauper,  so  that  no  necessity  exists  for  em- 
ploying any  other,  it  is  undoubtedly  the  duty 
of  the  overseers  of  the  poor  to  call  him  when  one 
of  the  paupers  under  their  care  is  sick  and  in 
need  of  medical  treatment. 

3.  In  such  a  case  the  overseers  have  no  au- 
thority to  employ  any  other;  and.  if  others  are 
employed,  they  are  chargeable  with  notice  that 
they  will  have  no  right  to  call  upon  the  town  or 
city  to  compensate  them  for  their  services. 

4.  It  is  provided  by  statute  (Rev.  St.  c.  3, 
%  30)  that  no  member  of  a  city  government 
shall  be  interested,  directly  or  indirectly,  in  any 
contract  entered  into  by  such  government  while 
he  is  a  member  thereof."  Held  that,  one  of  the 
plaintiffs  being  a  member  of  the  city  council,  no 
action  can  be  maintained  to  recover  for  medical 
services  rendered  by  his  firm  to  a  pauper  of  his 
city. 

5.  It  is  a  contract  in  which  a  member  of 
the  city  government  is  directly  interested,  and 
for  that  reason  is  void  by  the  statute. 

(Official.) 

Agreed  case  from  supreme  Judicial  court, 
Kennebec  county. 

This  was  on  action  wherein  the  plaintiffs, 
M.  S.  Goodrich  and  Fred  E.  Withee,  copart- 
ners in  the  business  of  physicians  and  sur- 
geons in  Waterville,  seek  to  recover  for  pro- 
fessional services  and  medicine  an  amount  of 
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$41.50,  the  same  having  been  furnished  to  a 
woman  pauper  of  said  Waterville.  The  prin- 
cipal part  of  the  services  and  medicine  were 
furnished  to  the  pauper  by  Dr.  Withee,  he 
having  been  first  employed  to  attend  the  pau- 
per while  Dr.  Goodrich  was  away  out  of  the 
city;  but  during  their  employment  Dr.  Good- 
rich called  upon  her  once  or  twice,  and  knew 
that  he  and  Dr.  Withee  were  rendering  her 
medical  attendance  on  account  of  the  city,  at 
the  request  of  the  overseers. 

It  is  admitted  that  the  services  were  ren- 
dered at  the  request  of  the  overseers  of  the 
poor.  It  is  also  admitted  that  at  the  same 
time  the  city  had  a  city  physician  who  might 
have  been  called  to  treat  the  patient,  but  that 
for  some  reason  the  overseers  called  the 
plaintiffs,  and  he  was  not  called,  as  he  might 
have  been  If  the  overseers  had  seen  fit  to 
call  him. 

It  Is  also  admitted  that  Dr.  Goodrich  was 
at  the  time  a  member  of  the  common  council 
of  the  city  of  Waterville. 

It  was  agreed  that  the  plaintiffs  were  to  re- 
cover the  full  amount  of  the  bill,  unless  the 
fact  that  Dr.  Goodrich  was  a  member  of  the 
city  government  at  the  time  these  services 
were  rendered  bars  the  recovery  under  the 
statute,  or  unless  the  overseers  of  the  poor  ex- 
ceeded their  authority  in  employing  the  plain- 
tiffs when  the  city  had  a  regularly  elected 
city  physician.     Plaintiffs  nonsuit. 


W.  T.  Haines,  for  plaintiffs, 
for  defendant. 


F.  W.  Clair, 


WALTON,  J.  This  is  an  action  to  recover 
for  medical  attendance  upon  a  pauper.  Pay- 
ment Is  resisted  upon  the  ground  that  the 
plaintiffs  were  not  legally  employed. 

It  appears  that  at  the  time  when  the  serv- 
ices sued  for  were  rendered  the  city  had  a 
regularly  and  legally  elected  city  physician, 
who  was  being  paid  a  salary  for  medical  at- 
tendance upon  all  its  paupers,  and  who  might 
have  been  called  to  treat  the  pauper;  but 
that,  for  some  unexplained  reason,  the  over- 
seers of  the  poor  did  not  see  fit  to  call  him, 
and  employed  the  plaintiffs.  It  also  appears 
that  at  the  time  of  the  employment  of  the 
plaintiffs  one  of  them  was  a  member  of  the 
city  council.  And  it  Is  claimed  that  under 
these  circumstances  the  employment  of  the 
plaintiffs  was  unauthorized  and  illegal. 

We  think  the  defense  must  be  sustained. 
It  Is  true  that  overseers  of  the  poor  may, 
when  necessary,  provide  for  the  medical 
treatment  of  the  paupers  under  their  care. 
But  when  a  town  or  a  city  has  already  pro- 
vided for  the  medical  treatment  of  its  sick 
paupers  by  the  election  of  a  town  or  city 
physician,  and  he  is  ready  and  willing  and 
competent  to  attend  a  sick  pauper,  so  that  no 
necessity  exists  for  employing  any  other,  It  is 
undoubtedly  the  duty  of  the  overseers  of  the 
poor  to  call  him  when  one  of  the  paupers 
tinder  their  care  is  sick  and  in  need  of  med- 
ical treatment.    And  in  such  a  case  we  think 


they  have  no  authority  to  employ  anj 
and,  If  others  are  employed,  that  th 
chargeable  with  notice  that  they  will  t 
right  to  call  upon  the  town  or  city  to  e 
sate  them  for  their  services.  All  pent 
ing  under  the  employment  of  town 
officers  must  take  notice  at  their  peril 
extent  of  the  authority  of  such  officers 

And,  again,  it  has  been  wisely  enact 
"no  member  of  a  city  government  shal 
terested,  directly  or  indirectly,  in  au 
tract  entered  Into  by  such  government 
he  is  a  member  thereof."  Rev.  St.  c. 
And  the  statute  cited  declares  that  a 
contracts  shall  be  void.  If  the  empl< 
of  the  plaintiffs  did  not  create  such 
tract,  then,  of  course,  their  action  is  no 
talnable,  for  Buch  a  contract  Is  the  ci 
action,  and  the  only  cause  of  action,  d 
on.  If  it  did  create  such  a  contract, 
one  in  which  a  member  of  the  city  ; 
ment  was  directly  interested,  and  f< 
reason  one  which  the  statute  cited  i 
shall  be  void;  and,  being  thus  made  ' 
course  no  action  can  be  maintained  i 
We  think  this  also  Is  a  valid  ground 
fense.  The  «tatute  makes  no  distinctii 
regard  to  the  character  of  the  contn 
may  be  to  build  a  city  hall,  or  open  a 
or  construct  a  bridge,  or  take  charge  o: 
pauper.  All  are  alike  Illegal  and  voi< 
statute  makes  no  distinction. 

Plaintiffs  nonsuit. 


SAWYER  v.  PERRY  et  al. 

(Supreme  Judicial  Court  of  Maine.     M 
1895.) 

Death  by  Wrongful  Act— Action — Wi 
Bring— Manner  or  Death. 

1.  The  remedies  provided  by  St.  ^ 
124.  entitled  "An  act  to  give  a  right  o 
for  injuries  causing  death,"  are  limited 
where    the    person    injured    dies    immt 
Held,  that  the  legislature  intended  by 
to  extend  the  means  of  redress  to  a  class 
where  noose  existed  before,  and  not  to  g 
actions  for  a  single  injury, — one  for  the 
of  the  decedent's  estate,  and  another  for 
efit  of  his  widow  and  children  or  next  oi 

2.  In  an  action  to  recover  damages 
ligeutly  causing  the  death  of  a  person,  i 
laration  averred  that  the  decedent  lived  a 
hour,  and,  in  its  original  form,  was  b 
common-law  action  based  on  the  allege 
gpnee  of  the  defendant.  The  writ  was 
ed  by  an  allegation  that  the  action  was 
for  the  benefit  of  the  widow  of  the  di 
Held,  that  the  amendment  changed  the 
ter  of  the  action,  and  was  therefore  dem 

3.  In  its  original  form,  the  damages 
are  recovered,  will  belong  to  the  estate 
deceased.  In  its  amended  form,  they 
long  to  the  widow;  and  the  amendmei 
ges  the  rule  by  which  the  damages  are  t 
sessed. 

4.  While  other  courts,  and  some  wi 
text-books,  have  used  indiscriminately  th 
"instantaneous"  and  "immediate,"  they 
in  this  class  of  cases,  mean  precisely  tl 
thing.  An  instantaneous  death  is  an 
ate  death,  but  an  immediate  death  is  no 
sarily  and  in  all  cases  an  Instantaneous 

(Official.) 
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:xceptions  from   supreme  judicial  court, 
ox  county. 

.ction  by  Sarah  A.  Sawyer,  administratrix 
Ralph  S.  Sawyer,  deceased,  against  Jar- 
C.  Perry  and  others.  To  the  sustaining 
a  demurrer  to  the  amended  declaration, 
inttff  excepts.  Overruled. 
he  declaration,  as  amended,  was  based 
Laws  1891,  e.  124,  permitting  a  recovery 
death  by  wrongful  act  in  the  names  of 
personal  representatives  of  the  deceased 
son,  and  providing  that  the  amount  re- 
ered  shall  be  for  the  exclusive  benefit 
decedent's  widow  and  children. 

rue  P.  Pierce,  for  plaintiff.   A.  A.  Strout, 
A.  Hight,  and  J.  W.  Symoada,  for  defend- 


FALTON,  J.  This  Is  an  action  to  recover 
nages  for  negligently  causing  the  death 
a  person.  The  declaration  alleges  that 
ph  S.  Sawyer,  while  at  work  In  the  de- 
dant's  lime  quarry,  was  silled  by  a  stone 
ich  was  negligently  allowed  to  fall  upon 
l. 

he  declaration  avers  that  the  deeedent 
vived  his  injuries  about  an  hour;  and  the 
t,  in  its  original  form,  -was  simply  a  com- 
a-law action,  based  on  the  alleged  negll- 
ice  of  the  defendants.  But  by  leave  of 
it  the  writ  has  been  amended  by  In- 
ting  an  allegation  that  the  action  is 
ugut  for  the  benefit  of  the  widow  of  the 
eased.  This  was  an.  important  aniend- 
ut.  It  changed  the  character  of  the  ac- 
i.  In  its  original  form,  the  damages,  if 
-  had  been  recovered,  would  have  be- 
ged  to  the  estate  of  the  deceased.  In  its 
sent  form,  the  damages,  If  any  are  re- 
ered,  will  belong  to  the  widow  of  the  de- 
wd,  and  the  amendment  changes  the 
s  by  which  the  damages  are  to  be  as- 
aed.  The  amendment,  therefore,  was  im- 
tant,  and  not  a  mere  matter  of  form, 
o  this  amended  declaration  the  defend- 
s  demurred.  The  object  of  the  demurrer 
«are  to  have  been  to  obtain  a  construction 
the  statute  of  1891,  c.  124.  entitled  "An 

to  give  a  right  of  actios  for  injuries 
sing  death." 

he  question  argued  Is  whether  the  reine- 
i  provided  by  this  statute  fcAct  1891,  c. 
)  must  not  be  limited  to  cases  where  the 
sons  injured  die  immediately.  It  la  the 
nion  of  the  court  that  they  must  A 
tilar  statute  has  been  so  construed,  and 

reason  la  perceived  why  this  statute 
uld  not  receive  the  same  construction. 
i  State  v.  Maine  Cent  &.  Co.,  GO  Me. 
,  the  court  held  that  a  statute  giving  a 
at  of  action  by  indictment  against  rail- 
d    corporations    for    negligently    causing 

death1  of  a  person,  and  declaring  that  the 
ount  recovered  should  be  for  the  benefit 
the  widow  and  children  of  the  decedent 
at  be  limited  in  lis  application  to  casea  of 
xiediate  death;  and  this  decision  waa  af- 


firmed In  State  v.  Grand  Trunk  Ry.  Co.,  01 
Me.  114. 

•  The  court  could  not  believe  that  the  legis- 
lature intended  to  give  two  remedies  for  a 
single  injury.  It  had  become  settled  law  in 
this  state  that  if  a  person  was  injured 
through  the  negligence  of  another  person, 
or  a  corporation,  and  afterwards  died  of  his 
injuries,  redress  could  be  obtained  by  his 
personal  representative.  But  it  had  been 
held  in  Massachusetts  (and  the  law  was  as- 
sumed to  be  the  same  in  this  state)  that  if 
the  person  injured  died  Immediately,  no  re- 
dress could  be  had.  And  it  was  believed 
that  it  was  the  intention  of  the  legislature  to 
remedy  this  defect— not  to  give  a  new  right 
of  action  where  ample  means  of  redress  al- 
ready existed,  but  to  supplement  the  exist- 
ing law,  and  give  a  new  right  of  action  in. 
a  class  of  cases  where  no  means  of  redress 
before  existed.  And  it  was  believed  that 
full  effect  would  be  given  to  the  legislative 
intention  by  limiting  the  new  right  of  ac- 
tion to  cases  where  the  persons  Injured  died 
Immediately. 

So,  in  this  case,  we  cannot  believe  that  the 
legislature  intended  by  the  act  of  1891,  c. 
124,  to  give  two  actions  for  a  single  Injury, 
—one  for  the  benefit  of  the  decedent's  estate, 
and  another  for  the  benefit  of  his  widow  and 
children  or  next  of  kin.  We  think  the  leg- 
islative intention  was  to  extend  means  of  re- 
dress to  a  class  of  cases  where  none  before 
existed.  This  class  of  cases  was  still  large. 
There  still  existed  a  large  class  of  cases  in 
which  redress  for  injuries  resulting  in  im- 
mediate death  could  not  be  had.  And  we 
cannot  resist  the  conviction  that  it  was  the 
intention  of  the  legislature  to  provide  means 
of  redress  for  this  class  of  cases,  and  not  to 
duplicate  the  wrongdoer's  liability,  and  sub- 
ject him  to  two  actions  for  a  single  Injury. 
Previous  statutes  of  a  similar  character 
having  been  so  interpreted,  we  cannot  resist 
the  conviction  that  the  legislature  expected 
and  Intended  that  this  statute  should  re- 
ceive the  same  interpretation.  Our  conclu- 
sion, therefore,  is  that  the  act  of  1891,  c.  124, 
applies  only  to  cases  in  which  the  persons  In- 
jured die  immediately. 

We  do  not  say  that  the  death  must  be  In- 
stantaneous. We  have  never  so  held.  Very 
few  Injuries  cause  instantaneous  death. 
"Instantaneous"  means  done  or  occurring  in 
an  instant  or  without  any  perceptible  dura- 
tion of  time,  as  the  passage  of  electricity  ap- 
pears to  be  Instantaneous.  It  is  so  defined 
in  Webster's  International  Dictionary.  And, 
when  we  say  that  the  death  must  be  immedi- 
ate, we  do  not  mean  to  say  that  it  must 
follow  the  injury  within  a  period  of  time  too 
brief  to  be  perceptible.  If  an  Injury  severs 
some  of  the  principal  blood  vessels,  and 
causes  the  person  injured  to  bleed  to  death, 
we  think  his  death  may  be  regarded  as 
immediate,  though  not  instantaneous.  If  a 
blow  upon  the  head  produces  unconscious- 
ness, and  renders  the  person  Injured  incapa- 
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ble  of  Intelligent  thought  or  speech  or  action, 
and  he  so  remains  for  several  minutes,  and 
tbea  dies,  we  think  his  death  may  very  prop- 
erly be  considered  as  immediate,  though  not 
instantaneous.  Such  a  discrimination  may 
be  regarded  by  some  as  excessively  exact  or 
nice,  and  therefore  hypercritical.  But  in 
stating  legal  propositions  it  Is  impossible  to 
be  too  exact;  and  while  other  courts,  and 
some  writers  of  text-books,  have  used  In- 
discriminately the1  words  "instantaneous" 
and  "immediate,"  and  the  adverbs  "instan- 
taneously" and  "Immediately,"  we  have  not 
regarded  them,  In  this  class  of  cases,  as 
meaning  precisely  the  same  thing,  and  have 
preferred  to  use  the  words  "immediate"  and 
"immediately,"  as  being  more  comprehen- 
sive and  elastic  in  their  meaning,  than  the 
words  "instantaneous"  and  "instantaneous- 
ly," and  better  calculated  to  convey  the  Idea 
which  we  wish  to  express.  Of  course,  an  In- 
stantaneous death  Is  an  immediate  death, 
but  we  have  not  supposed  that  an  immedi- 
ate death  is  necessarily,  and  in  all  cases,  an 
instantaneous  death. 

Read  in  the  light  of  history,— that  Is,  tak- 
ing Into  account  the  then  existing  state  of 
the  law  in  this  state,  and  the  defects  sup- 
posed to  exist,  and  the  presumed  desire  to 
remedy  these  defects,  and  not  to  change  or 
alter  the  law  In  particulars  where  no  change 
was  needed,— our  conclusion  is  that  the  stat- 
ute of  1891,  c.  124,  entitled  "An  act  to  give 
a  right  of  action  for  injuries  causing  death," 
was  intended  by  the  legislature  to  apply  to 
cases  where  the  persons  Injured  die  immedi- 
ately. It  not  being  averred  in  the  plaintiff's 
declaration  that  her  husband  died  immedi- 
ately, but,  on  the  contrary,  it  being  therein 
averred  thnt  he  survived  about  an  hour,  we 
think  the  declaration  describes  only  a  com- 
mon-law right  of  action,  In  which  the  dam- 
ages, If  any  are  recovered,  must  be  for  the 
benefit  of  the  decedent's  estate  generally, 
and  not  for  the  exclusive  benefit  of  his  wid- 
ow, and  that,  in  its  amended  form  (declaring 
that  the  action  was  brought  for  the  exclu- 
sive benefit  of  the  widow  of  the  deceased), 
It  was  demurrable,  and  that  the  demurrer 
was  rightfully  sustained.  Consequently,  the 
exceptions  must  be  overruled.  But,  as  stip- 
ulated in  the  bill  of  exceptions,  the  plaintiff 
may  again  amend  her  writ,  by  restoring  It 
to  Its  original  form,  without  the  payment  of 
costs,  and  the  defendants  may  plead  anew. 

Exceptions  overruled. 


BROWN  v.  FOSTER. 

(Supreme  Judicial  Court  of  Maine.     May  29, 
1885.) 

Municipal  Corporations  —  Cur  Clerk  —  Elec- 
tion sr  Coi'NciL— Powers  op  Ma  tor. 
1.  The  mayor  of  the  city  of  Watervllle  is 
not  entitled  by  the  city  charter  (Priv.  &  Sp. 
Laws  1887.  c.  195)  to  vote  with  the  aldermen 
And  couucilmen  in  joint  convention  in  the  elec- 
tion of  a  city  clerk  and  city  treasurer,  besides 


having  the  casting  vote  in  such  election  in  ca 
of  a  tie. 

2.  The  argument  in  favor  of  the  pretend 
prerogative  on  the  part  of  the  mayor  rests  up 
an  introductory  clause  in  the  city  charter,  whi 
declares  that  "the  mayor,  board  of  alderm 
and  common  council  shall  constitute  the  ci 
council";  it  being  further  provided,  in  a  si; 
sequent  section  of  the  charter,  that  certain  su 
ordinate  city  officers  "shall  be  elected  by  joi 
convention  of  the  city  council."  Held,  tb 
these  general  terms  describing  the  mayor  as 
part  of  the  city  council  are  specifically  and  pt 
ticulurly  defined  in  other  and  subsequent  s< 
tions  and  clauses,  by  which  it  is  made  cle 
that  only  in  the  use  of  certain  special  powei 
such  as  being  a  presiding  officer,  making  t 
pointmenta  and  exercising  the  veto  power,  et 
is  he  a  part  of  the  city  council. 

3.  Also,  that  the  section  of  the  city  chart 
which  makes  him  the  presiding  officer  over  t 
board  of  aldermen  and  joint  conventions  of  t 
city  council  expressly  provides  that  he  sh: 
have,  not  a  casting  vote,  but  "only"  a  casti; 
vote. 

4.  The  city  charter  uses  the  phrase  "ci 
council"  in  several  instances  in  such  a  mans 
as  to  include  the  two  boards,  but  excluding  t 
mayor;  thus  recognizing  the  wise  parliament! 
principle  which  restricts  the  functions  of  a  pi 
siding  officer  to  holding  a  balance  of  power  1 
tween  equally  divided  votes  of  deliberative  be 
ies  in  order  to  facilitate,  but  not  block,  th< 
business,— for  breaking,  but  not  making,  a  tie 

(Official.) 

Exceptions  from  supreme  judicial  com 
Kennebec  county. 

Petition  by  Frank  E.  Brown  against  Dai 
P.  Foster  for  mandamus  to  compel  the  si 
render  of  books,  papers,  and  records  app< 
taining  to  the  office  of  city  clerk  of  the  ci 
of  Watervllle.  To  the  Issuance  of  the  wr 
respondent  excepts.     Overruled. 

S.  S.  Brown,  for  petitioner.  Reuben  F< 
ter,  Dana  P.  Foster,  and  W.  C.  Philbroo 
for  respondent 

PETERS,  O.  J.  The  only  question  song 
to  be  settled  by  this  proceeding  of  mand 
mus  is  whether  the  mayor  of  the  city 
Watervllle  is  entitled  by  the  provisions 
the  charter  of  that  city  (Priv.  &  Sp.  Lav 
1887,  c.  195)  to  vote  with  the  aldermen  ai 
councilmen  in  joint  convention  in  the  el< 
tion  of  subordinate  city  officers  (in  the  pit 
ent  case,  in  the  election  of  a  city  clerk),  I 
sides  having  the  casting  vote  in  such  el< 
tion  in  case  of  a  tie. 

The  case  comes  to  us  upon  exceptions 
the  ruling  of  the  justice  of  this  court  w 
tried  the  action,  and  who  decided  that  t 
mayor  had  no  such  right  as  was  claimed  ai 
exercised  by  bim,  the  learned  justice  ma 
ing  at  the  time  the  following  oral  observ 
tions  in  support  of  his  conclusion: 

"It  appears  that  eleven  members  of  t 
city  council  In  Joint  convention  voted  1 
the  petitioner  for  city  clerk,  and  ten  for  t 
respondent  Thereupon  the  mayor  claim 
the  right  to  vote,  and  did  vote,  for  the  : 
spondent  who  now  claims  that  no  person  ; 
celved  a  majority  of  all  the  votes,  and  hen 
there  was  no  election  for  city  clerk. 

"In  determining  the  mayor's  right  to  vc 
under  these   circumstances,   recourse   mi 
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first  be  had  to  the  city  charter  of  Water- 
ville.  It  Is  provided  In  section  two  of  this 
act  of  Incorporation  that  the  'mayor,  board 
of  aldermen  and  common  council  shall  con- 
stitute the  city  council.' 

"Section  three  provides  that  the  mayor 
'shall  preside  In  the  board  of  aldermen  and 
Joint  meetings  of  the  two  boards,  but  shall 
have  only  a  casting  vote.'  It  Is  further 
provided  In  the  same  section  that  the  'city 
council  may  elect  the  mayor  to  any  city 
office  and  allow  him  a  reasonable  compensa- 
tion for  service  rendered  in  such  office'; 
while  by  section  seventeen  the  aldermen  and 
common  council  are  declared  to  be  ineligi- 
ble to  any  office  of  profit  or  emolument  the 
salary  of  which  is  payable  by  the  city. 

"Section  six  provides  that  'all  officers  of 
the  police  and  health  departments  shall  be 
lppointed  by  nomination  by  the  mayor  and 
confirmed  by  the  aldermen.  •  *  *  All 
)ther  subordinate  officers  shall  be  elected  by 
loint  convention  of  the  city  council.' 

'These  provisions  of  the  charter  must  be 
construed  with  reference  to  the  general  pol- 
cy  of  our  law  respecting  municipal  govern- 
ment, and  In  the  light  of  the  familiar  rule 
>f  construction  that,  as  the  different  parts 
)f  a  law  reflect  light  upon  each  other,  it 
should  be  so  expounded,  if  practicable,  as  to 
lvold  any  contradiction  or  inconsistency, 
ind  give  some  effect  to  every  part  of  it 

"The  provision  that  the  mayor  'shall  pre- 
side in  the  board  of  aldermen  and  Joint 
neetlngs  of  the  two  boards,  but  shall  have 
>nly  a  casting  vote,'  is  found  in  precisely  the 
»me  language  in  every  city  charter  in  the 
tate  from  its  early  history  to  the  present 
ime;  and,  with  the  exception  of  the  express 
nention  of  the  mayor  as  one  of  those  consti- 
uting  the  'city  council'  of  WaterviUe,  all 
he  other  provisions  relating  to  the  point  un- 
ler  consideration  are  essentially  the  same 
n  all  other  charters  as  in  the  WaterviUe 
■harter.  It  has  been  the  obvious  policy  of 
he  state  to  provide  in  their  charters  for  an- 
itaal  city  elections,  and  to  give  effect  to  the 
ree  voice  of  the  people,  and  Insure  the  or- 
derly continuance  of  the  city  governments, 
»y  facilitating  rather  than  obstructing  the 
nnual  elections  of  officers;  and  it  is  under- 
tood  to  have  been  the  uniform  practice,  un- 
er  all  these  charters,  for  the  mayor  to  exer- 
ise  the  right  in  Joint  convention  to  give  only 

casting  vote  for  the  purpose  of  "breaking  a 
e,  and  not  for  the  purpose  of  making  one. 
uch  a  practical  interpretation,  which  has 
een  accepted  as  correct  for  nearly  three- 
>urtks  of  a  century,  is  entitled  to  respectful 
>nsideration  In  the  decision  of  such  a  ques- 
on. 

"This  view  of  the  construction  to  be  given 
be  right  to  give  'only  a  casting  vote'  is 
trengthened  by  section  thirty-four  of  chap- 
s' three  of  the  Revised  Statutes,  which  de- 
lares  that,  in  the  'election  of  any  city  offl- 
*rs  by  ballot  In  the   •   *   •   convention  of 


the  aldermen  and  common  council  In  which 
the  mayor  has  a  right  to  give  a  casting  vote 
If  two  or  more  candidates  have  each  half  of 
the  ballots  cast,  he  shall  determine  and  de- 
clare which  of  them  Is  elected.'  Here  Is  a 
plain  implication  that  the  term  'casting 
vote,'  as  used  In  this  connection,  Is  restricted 
to  a  vote  thrown  by  the  mayor  as  a  presid- 
ing officer  when  the  votes  cast  by  the  mem- 
bers are  equally  divided.  It  seems  clear 
that,  if  it  had  been  the  purpose  of  the  legis- 
lature to  make  such  an  important  distinc- 
tion between  the  WatervUle  charter  and  all 
others  as  the  respondent  contends  for,  more 
explicit  and  unequivocal  language*  would 
have  been  used  than  any  found  in  this  act 
The  mere  mention  of  the  mayor  in  connec- 
tion with  the  aldermen  and  common  council 
as  of  those  constituting  the  city  council  is 
not  sufficient  to  show  such  intention. 

"It  Is  plain,  also,  that  no  distinction  was 
Intended  between  the  'Joint  meetings  of  the 
two  boards,'  in  which  the  mayor  has  'only  a 
casting  vote,'  and  the  'joint  convention  of 
tne  city  council,'  for  the  election  of  officers; 
for  it  has  not  been  suggested  that  'joint  meet- 
ings of  the  two  boards'  are  held  for  the 
transaction  of  any  business  worthy  of  men- 
tion, other  than  the  election  of  subordinate 
officers. 

"For  these  reasons  it  seems  to  be  my  duty 
to  grant  the  petition  and  order  the  writ  of 
mandamus  to  Issue." 

In  the  views  expressed  In  this  statement 
we  fully  concur. 

The  force  of  the  argument  in  favor  of  this 
pretended  prerogative  of  the  mayor  rests  in 
an  introductory  clause  in  the  city  charter, 
which  declares  that  "the  mayor,  board  of 
aldermen  and  common  council  shall  consti- 
tute the  city  council";  It  being  further  pro- 
vided in  a  subsequent  section  of  the  charter 
that  certain  subordinate  city  officers  "shall 
be  elected  by  joint  convention  of  the  city 
council." 

But  while  the  flrdt  clause,  In  very  general 
terms,  describes  the  mayor  as  a  part  of  the 
city  council,  the  meaning  of  that  declaration 
is  found  in  other  and  subsequent  clauses  and 
sections,  which  define  with  particularity  Just 
what  part  of  the  city  council  he  shall  be  con- 
sidered to  be.  Such  subsequent  provisions 
of  the  charter  declare  exactly  what  the  pow- 
ers of  the  mayor  shall  be,  and  In  what  man- 
ner the  same  shall  be  exercised.  Nor  does 
the  clause  In  section  2,  which  embraces  al- 
dermen and  common  councilmen  within  the 
composition  of  the  city  council,  as  well  as  It 
does  the  mayor,  attempt  to  define  or  limit 
their  powers  or  duties,  but  those  also  are  left 
to  be  enumerated  afterwards. 

The  charter  confers  various  special  powers 
on  the  mayor,  among  which  la  the  power  of 
appointment  In  many  Instances.  He  is  so 
far  a  part  of  the  city  government  that  no 
legislative  act  can  be  passed  by  the  other 
branches  without  his  approval,  unless  by  » 
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rote  of  two-thirds  of  the  members  in  each 
of  such  other  branches  of  the  government. 
It  Is  In  this  sense,  and  to  the  extent  of  such 
powers  as  are  specially  committed  to  him, 
and  no  further,  that  he  is  a  part  of  the  city 
council.  No  other  construction  of  the  char- 
ter as  a  whole  will  make  &  consistent  and 
sensible  instrument  of  it 

In  another  respect  may  the  mayor,  in  a 
general,  if  not  a  strict  and  technical,  sense, 
be  denominated  some  part  of  the  city  coun- 
cil, and  that  is  because  he  presides  over  the 
meetings  of  the  aldermen,  and  over  "the 
joint  convention  of  the  city  council."  But 
the  section  granting  blm  that  privilege  ex- 
pressly provides  that  in  the  business  of  such 
meetings  he  shall  have,  not  a  casting  vote, 
but  "only"  a  casting  vote.  This  is  a  wise 
recognition  of  the  parliamentary  principle 
which  allows  a  presiding  officer  the  authori- 
ty of  holding  a  balance  of  power  between 
equally  divided  votes  of  a  deliberative  body, 
in  order  to  facilitate,  but  not  to  block,  legis- 
lation; or,  as  the  justice  presiding  in  this 
case  expressed  it,  for  breaking,  but  not  for 
making,  a  tie  vote. 

It  will  be  seen  on  an  examination  of  the 
charter  in  question  that  the  phrase  "city 
council"  is  employed  in  several  instances  as 
evidently  including  the  two  boards,  and  ex- 
cluding the  mayor.  This  Idea  pulsates 
throughout  most  of  the  provisions  of  the 
charter. 

Exceptions  overruled. 


RBDINGTON  ▼.  BARTLETT. 

(Supreme  Judicial  Court  of  Maine.     May  29, 
1896.) 

Municipal  Corporations  —  Crrr  Treasures  — 
Election  by  Council— Powers  op  Matob. 
Principle  in  preceding  case   (Brown   v. 
Foster,  33  Atl.  662)  applied. 
(Official.) 

Appeal  from  supreme  judicial  court,  Ken- 
nebec county. 

Petition  in  equity  by  Charles  H.  Reding- 
ton  against  Martin  F.  Bartlett  to  contest  an 
election  of  respondent  to  the  office  of  city 
treasurer  of  the  city  of  Watervllle.  From  a 
decree  for  plaintiff,  defendant  appeals.  Ap- 
peal dismissed,  and  decree  affirmed. 

The  decision  in  this  case  rests  upon  the 
construction  of  the  Watervllle  charter  (Priv. 
&  Sp.  Laws  1887,  c.  195),  as  to  the  right  of 
the  mayor  to  vote  with  the  aldermen  and 
councllmen  in  joint  convention  in  the  election 
of  a  city  treasurer,  besides  having  the  cast- 
ing vote  in  such  elections  in  case  of  a  tie, 
and  is  controlled  by  Brown  v.  Foster,  33  Atl. 
662. 


O.  F.  Johnson,  for  plaintiff, 
brook,  for  defendant 


W.  C.  Phil- 


PER  CURIAM, 
below  affirmed. 


Appeal  dismissed.   Decree 


TAYLOR  et  al.  v.  BROWN  et  a 

(Supreme  Judicial  Court  of  Maine.     M 
1895.) 

Will— Estate  in  Fsk— Life  Estate— It 
Trust. 

1.  A  testator  gave  by  will  to  his  wid 
and  personal  estate,  and  in  the  same  cl 
his  will  added  these  words:  "And,  at 
cease,  what  remains  I  wish  to  be  equall. 
ed  between  *  *  •  children  of  my  wi 
ter." 

Held,  that  an  estate  in  fee  passed  to  t 
ow  in  the  property  named;  and  if  the 
intended  a  devise  to  his  widow  for  lii 
and  then  a  devise  over  to  the  children 
wife's  sister,  he  failed  to  use  appropriat 
to  effectuate  such  an  intention. 

2.  Where  a  testator  makes  an  absoh 
and  then  expresses  a  wish  as  to  how  th 
may  dispose  of  a  portion  of  it  before  the 
death,  held,  that  the  title  to  the  property, 
been  once  given  away,  cannot  be  regai 
the  hand  that  gave  it  away;  and  that,  1 
strong  the  language  of  recommendatior 
quest  may  be,  a  trust  will  not  be  implied 
a  construction  of  the  words  will  be  re] 
to,  or  inconsistent  with,  other  parts  and 
provisions  of  the  same  will. 

Copeland  v.  Barron,  72  Me.  206,  affir 
(Official.) 

Report  from  supreme  judicial  court, 
lin  county. 

Bill    by    Randall    L.    Taylor   and 
against  Jacob  J.  Brown  and  others, 
on  bill  and  answers,   and   reported 
law  court,  to  determine  the  title  to  th 
erty  named  In  the  first  clause  In  the 
Josiah  A.  Jndklns,  late  of  Farmings 
a  construction  of  the  first  clause  In  tl 
as  to  the  devise  and  bequest  to  Bila  J 
wife  of  the  testator.    The  bill  was  1 
by  the  plaintiff  as  executor  of  the  wi 
is  an  heir  and  legatee  under  the  will, 
by  all  the  other  heirs  and  legatees, 
the  defendants,  who  are  named  in  t! 
clause  of  the  will,  and  children  of  i 
of  the  testator's  wife.    Decree  for  co 
ants. 

J.  S.  Wright  for  plaintiffs, 
for  defendants. 


J.  0.1 


PETERS,  C.  J.   Josiah  A.  Judklns 
ed  his  will,  containing  this  clause: 
devise,  and  bequeath  to  my  belove* 
Slla  Judklns,   my   home  lot  and  bi 
thereon,  situated  at  West  Farmlngto 
the  depot,  and  known  as  the  'Davis 
and  also  all  my  household  goods,  be 
bedding,  and  two  hundred  dollars  In 
and,  at  her  decease,  what  remains  I 
be  equally  divided  between  Jacob  J. 
and  Nellie  Washburn,  children  of  my 
sister." 

There  can  be  no  doubt  that  a  titl< 
estate  in  fee  passed  to  the  devisee 
property  named.  The  question  is  v 
that  fee  was  so  far  limited  to  the  life 
the  devisee  that  there  was  a  devise 
such  of  the  devised  estate  as  remainei 
lstence  and  unexpended  at  her  deceas 

We  think  It  clear  that  this  case  f  alii 
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Ltegory  of  a  long  list  of  cases  where  it  has 
'en  held  that  If  the  testator  intended  a 
■vise  to  one  person  for  life,  and  then  a 
ivise  over  to  another,  he  or  she  has  failed  to 
«  appropriate  terms  to  effectuate 'such  an 
tention.  The  trouble  in  many  cases  is  that 
testator  seeks  to  accomplish  two  or  more 
consistent  purposes  in  one  bequest.  In  the 
fsent  case  the  testator  makes  an  absolute 
ft,  and  then  expresses  a  wish  as  to  how  the 
nee  may  dispose  of  a  portion  of  the  estate 
•fore  her  death.  The  title  of  property  once 
ven  away  cannot  be  regained  by  the  hand 
at  gave  it  This  principle  will  be  found 
pported  and  variously  illustrated  by  the 
ctrine  declared  in  Copeland  v.  Barron,  72 
e.  206,  and  the  cases  there  cited  and  exam- 
ed.  Later  cases  in  this  state  are  also  to 
e  same  effect.  The  rule  here  applied  some- 
nes  operates  harshly,  no  doubt,  in  defeat- 
g  the  real  intention  of  testators;  but  it  is 
safer  rule  than  one  which  for  want  of 
rictness  would  be  attended  in  its  applica- 
»n  with  all  sorts  and  shades  of  doubt  and 
icertainty. 

The  rule  is  the  same  In  equity  as  at  law. 
»wever  strong  the  language  of  recommen- 
.tion  or  request  may  be,  a  trust  will  not  be 
iplied  If  such  a  construction  of  the  words 
11  be  repugnant  to,  or  inconsistent  with, 
ier  parts  of  the  same  will,  as  by  cutting 
wn  an  absolute  estate,  first  clearly  given, 
an  estate  for  life.  Mr.  Perry  (Perry, 
usts,  4th  Ed.,  §  114)  quotes,  in  his  very 
■ar  discussion  of  this  principle,  the  state- 
?nt  of  the  rule  as  given  by  Lord  Cotten- 
m,  in  these  words:  "Though  recom men- 
tion may  in  some  cases  amount  to  a  direc- 
>n  and  create  a  trust,  yet,  that  being  a 
xibie  term,  if  such  a  construction  'of  It  be 
.consistent  with  any  positive  provision  in  the 
11,  it  is  to  be  considered  as  a  recommenda- 
'ii,  and  nothing  more."  "The  flexible  term," 
ys  Mr.  Perry,  "must  give  way  to  the  in- 
xible,  if  the  two  cannot  staid  together  as 
ey  are  expressed." 

The  parties  may  have  fees  of  counsel  for  a 
isonable  amount,  according  to  the  condi- 
m  of  the  estate,  to  be  determined  by  the 
stice  who  makes  the  final  decree. 
Decree  according  to  the  opinion. 


WABKEN  et  al.  t.  WBSTBROOK 
MANUF'G  00.  et  al. 

Supreme  Judicial  Court  of  Maine.     June  1, 
1885.) 

LlPARIAX  PrOPBISTORS— EQUITT  JURISDICTION— 

Partition  oi?  Watehs. 

1.  Equity  has  jurisdiction  to  make  partition 
the  use  of  water  between  opposite  riparian 

oprietors  when  necessary  to  secure  an  equal 
>e  or  enjoyment  in  their  rights. 

2.  In  the  last  decision  of  the  court  upon  the 
ghts  of  the  parties  to  the  use  of  the  witters  of 
iV  Presumpscot  river  for  mill  pnrpoBei?  (20  Atl. 
!7.  86  Me.  32),  it  appeared  that  there  were  two 
lannels,  eastern  and  western,  around  an  island, 
jwing  past  the  riparian  parties  at  Saccarappa 


Upper  Falls.  The  court  there  decided,  upon 
the  issues  then  raised,  (1)  that  a  riparian  owner- 
ship of  three  out  of  four  shores  of  two  channels 
upon  the  same  river  does  not  itself  establish  a 
right  to  use  three-fourths  of  all  the  water  of  the 
whole  river;  and  (2)  that,  where  no  statute,  con- 
tract, or  prescriptive  right  is  invoked,  the  court 
will  not  undertake  to  wholly  or  partially  appor- 
tion the  waters  of  the  river  between  the  two 
channels,  but  will  leave  the  parties  to  accommo- 
date themselves  to  the  division  made  by  nature. 

3.  In  this  proceeding  other  facts  appear  and 
further  allegations  are  made,  under  which  the 
plaintiffs  claim,  among  other  things,  that  the  in- 
creased use  of  the  waters  by  the  defendant  ren- 
ders the  whole  power  insufficient  for  the  mills  of 
all  the  riparian  owners;  that,  unless  they  can 
be  assured  of  the  steady  and  regular  use  of  their 
full,  rightful  proportion  of  the  water  power,  they 
cannot  profitably  operate  their  mills,  and  can- 
not venture  to  undertake  further  operations,  by 
reason  of  the  cloud  thus  thrown  over  their 
rights. 

Held,  that  the  controversy  here  relates  solely 
to  the  use  of  the  flow  of  the  water  for  the  pro- 
pulsion of  machinery,  and  that  the  court  can  and 
should  make  such  division  of  the  use  of  the  flow 
of  water  between  the  opposite  riparian  pro- 
prietors as  will  secure  to  each  a  use  or  enjoy- 
ment equal  to  his  right. 

4.  Also,  heid,  that  the  bill  should  be  further 
amended  in  statement  to  present  all  claims  of 
right  in  any  part  of  the  falls  and  waters  arising 
from  riparian  ownership,  contract,  prescription, 
or  any  other  source. 

5.  The  prayer  for  relief  should  be  amended 
to  include  a  division  of  the  use  of  the  water  in 
each  channel  and  the  whole  river,  and  any  other 
action  of  the  court  necessary  to  finally  and  com- 
pletely adjust  this  controversy. 

See  29  Atl.  927,  86  Me.  32;  1  Atl.  246,  77  Me. 
437. 
(Official.) 

Report  from  supreme  Judicial  court,  Cum- 
berland county. 

BUI  in  equity  by  Susan  C.  Warren  and 
others  against  the  Westbrook  Manufacturing 
Company  and  others  for  partition  of  waters. 
Defendants  interposed  separate  demurrera 
to  the  bill.    Sustained,  with  directions. 

Hanno  W.  Gage,  Charh-s  A.  Strout,  War- 
ren &  Brandeis,  and  Wurrens  &  Mason,  for 
plaintiffs.  J.  W.  Symonds,  D.  W.  Snow,  and 
C.  S.  Cook,  for  defendants. 

EMERY,  J.  This  controversy  Is  over  the 
use  for  mill  purposes  of  the  waters  of  the 
Presumpscot  river,  where  It  flows  In  two 
channels,  eastern  and  western,  around  an 
Island,  past  the  riparian  lands  of  parties  at 
Saccarappa  Upper  Falls.  It  is  of  several 
years'  standing,  and  has  been  unsuccessfully 
brought  before  the  court  on  two  former  oc- 
casions, at  least  It  should  now  be  author- 
itatively and  finally  adjusted,  if  within  the 
power  of  the  court,  upon  the  allegations  in 
this  or  an  amended  bill.  A  full  statement  of 
the  physical,  hydrographlc  facts  is  given  in 
the  case  of  Warren  v.  Manufacturing  Co.,  86 
Me.  32,  29  Atl.  027,  to  which  reference  is 
made. 

When  the  controversy  first  came  before  the 
court,  in  the  case  of  Manufacturing  Co.  v. 
Warren,  77  Me.  437,  1  Atl.  246,  the  now  de- 
fondant  alleged  that  It  was  entitled  to  use 
one-half  of  the  water  power  of  the  river  at 
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those  falls,  and  that  all  the  other  riparian 
owners,  collectively,  were  not  entitled  to 
more  than  the  other  half.  It  did  not  seek 
to  have  the  respective  rights  of  the  riparian 
•owners  in  the  water  power  determined,  nor 
did  it  seek  for  any  action  of  the  court  that 
would  divide  the  use  according  to  the  right. 
Its  demand  was  for  a  general  injunction  up- 
on all  the  other  riparian  owners,  against 
their  using  collectively  more  than  half  of  the 
water  power  of  these  falls,  and  this  without 
showing  that  the  damages  recoverable  at  law 
would  not  be  full  compensation  for  any  in- 
jury sustained.  The  court  held  that,  under 
the  allegations,  this  demand  could  not  be 
granted. 

The  controversy  again  appeared  in  the  case 
above  cited,  86  Me.  32,  29  Atl.  927.  In  that 
case  the  defendants  in  the  first  case  ap- 
peared as  plaintiffs.  They  alleged  that  they 
owned  lands  and  mills  on  both  the  mainland 
and  island  side  of  the  western  channel,  and 
also  the  dam  across  that  channel;  that  one 
xtt  them  owned  land  and  mills  on  the  island 
halt  of  the  dam  across  the  eastern  channel; 
that  the  defendant  owned  land  on  the  main- 
land side  of  that  channel,  and  also  the  main- 
land half  of  the  dam  across  the  channel. 
They  further  alleged  that,  by  virtue  of  this 
riparian  ownership  of  three  out  of  the  four 
shores  of  the  two  channels,  they  were  enti- 
tled to  use  three-fourths  of  the  sum  of  the 
waters  of  the  two  channels,  or  three-fourths 
of  all  the  water  of  the  whole  river.  They 
asked  the  court  to  divide  the  water  of  the 
whole  river  in  that  proportion,  so  that  they 
could  use  three-fourths,  and  the  defendants 
only  one-fourth.  They  based  their  claim  for 
the  desired  Judicial  action  exclusively  upon 
■their  riparian  ownership,  above  stated,  and 
without  invoking  any  statute,  contract,  or 
prescriptive  right. 

The  opinion  was  wearily  long,  but  the  only 
points  decided  were  (1)  that  a  riparian  own- 
ership of  three  out  of  four  shores  of  two 
channels  upon  the  same  river  does  not  of  it- 
self establish  a  right  to  use  three-fourths  of 
all  the  water  of  the  whole  river;  and  (2) 
that,  where  no  statute,  contract,  or  prescrip- 
tive right  Is  invoked,  the  court  will  not  un- 
dertake to  wholly  or  partially  apportion  the 
waters  of  the  river  between  the  two  chan- 
nels, but  will  leave  the  parties  to  accom- 
modate themselves  to  the  division  made  by 
nature.  Early  in  the  opinion  the  court  gave 
this  cautionary  notice:  "It  should  be  contin- 
ually borne  in  mind  that  we  are  considering 
the  legal  rights  and  duties  based  on  the  sit- 
uation of  the  parties,  and  unmodified  by  any 
-statutes,  grants,  contracts,  or  prescriptions. 
None  of  these  latter  matters  are  stated  In 
the  bill,  and  their  possible  modifying  effects 
are  not  considered  here." 

This  time  the  plaintiffs  allege  the  various 
riparian  ownerships  substantially  as  before, 
and  they  now  further  allege  that  a  dam  (one 
across  each  channel)  has  existed  under  the 
■successive  riparian  proprietors,  in  substan- 


tially the  same  place  as  the  present  < 
100  years.  They  also  allege  that, 
years  after  the  dams  were  built, 
of  the  water  of  the  river  has  flowed 
each  channel,  and  that  the  water  wo 
tlnue  to  flow  through  the  channels 
proportion  but  for  the  wrongful  act 
defendants;  that,  prior  to  the  year  ] 
defendants  and  their  predecessors 
used  less  than  one-half  of  the  wate 
upon  the  eastern  channel,  and  less  t 
fourth  of  the  whole  power  of  the  ri 
that  there  was  then  sufficient  powei 
mills  of  all  the  riparian  owners; 
the  year  1882  the  defendants  great] 
ged  and  increased  their  mills,  and 
gan  to  use,  and  have  persisted  in  us 
propose  to  use  in  the  future,  more  t 
half  of  the  water  power  on  the  easte 
nel,  and  more  than  tbelr  due  proportic 
water  power  of  the  river.  They  all 
this  increased  use  by  the  defendants 
the  whole  power  Insufficient  for  the 
all  the  riparian  owners;  that,  unit 
can  be  assured  of  the  steady  and 
use  of  their  full,  rightful  proportio; 
water  power,  they  cannot  profitably 
their  mills,  and  cannot  venture  to  ui 
further  operations,  by  reason  of  tl 
thus  thrown  over  their  rights. 

With  these  allegations,  the  plaint 
the  court  to  determine  the  right  or 
tional  share  of  each  party  In  the  wa 
er  of  the  eastern  channel,  and  to  e 
tween  the  riparian  owners  upon  th 
nel  such  a  division  of  the  use  of  th 
flow  as  will  enable  each  to  profltabl 
his  rightful  proportional  share. 

The  defendants  demur  generally 
bill,  and  argue  that  It  is  a  disguised 
to  Induce  the  court  to  undertake  a 
of  the  whole  water  of  the  river  bet* 
two  channels,— an  undertaking  wl 
court  has  once  declined.  It  is  evid 
Is  frankly  admitted  by  the  plaintiff! 
decree  dividing  and  regulating  the 
the  water  in  either  channel  may  sut 
ly  affect  the  water  power  in  the  oth 
nel;  and  that,  to  do  full  justice,  t 
may  find  It  necessary  to  deal  with  tl 
matter  of  all  the  water  power  at  thi 

The  controversy  demanding  our  i 
Is  solely  over  the  use  of  the  floi* 
water  for  the  propulsion  of  ma 
The  underlying  question  Is  wheth 
the  case  now  presented,  the  court 
should  exercise  the  power  to  ascer 
fine,  and  mark  out  for  each  party 
tent  of  his  share  or  right  in  the  us 
common  flow  of  the  water;  or, 
words,  whether  the  court  can  anc 
make  such  a  division  of  the  use  of 
of  water  between  opposite  riparian 
tors  as  will  secure  to  each  a  use  c 
ment  equal  to  his  right 

The  waters  of  a  river,  In  flowing 
highland  sources,  down  to  the  sea, 
a  force  convertible  into  mechanlca 
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le  amount  of  this  force  depends  upon  the 
•lume  and  momentum  of  the  flowing  wa- 
r.    The  momentum  depends  on  the  height 

distance  of  the  fall  of  the  water.  To 
crease  this  volume  and  momentum,  and 
ake  them  sufficient  and  available  for  pro- 
Ming  machinery,  dams  are  constructed, 
liich  accumulate  the  water  of  the  river 

larger  volume  and  at  a  higher  level 
au  are  natural.  Where  one  party  owns 
e  whole  dam  and  the  land  on  both  sides 

the  river,  he  has  the  right  to  the  entire 
mfnict  of  all  the  power  of  the  water  as  it 
cumulates  at  his  dam.  Where  one  party 
rns  the  land  on  one  side  of  the  river,  and 
lother  party  owns  the  land  on  the  opposite 
le  (their  lands  coming  together  under  the 
rer  midway  between  the  two  banks),  and 
ch  owns  the  half  of  the  dam  on  his  land, 
en  neither  party  is  entitled  to  have  the 
bole  power  of  the  accumulated  water  ap- 
led  to  his  machinery.  Each  party  has 
Jy  an  equal  right  with  the  other.  Each 
is  a  right  to  use  one-half  of  that  power; 
it  whatever  part  of  that  half  be  does  not 
e,  the  other  party  can  freely  use.  /There 
no  proprietorship  In  the  water,  but  only 
right  In  its  use;  and  one  riparian  owner 
iy  use  so  much  as  the  other  Is  willing  to 
:  go  to  waste.  /Pratt  v.  Lamson,  2  Allen, 
5. 

When  the  power  is  sufficient,  from  the  vol- 
ae  or  head  of  water,  to  propel  at  all  times 

I  the  machinery  both  parties  have  set  up, 
ere  is  no  occasion  for  any  controversy, 
hen,  however,  the  power  has  become  so 
duced,  or  the  machinery  so  increased,  that, 
r  all  or  part  of  the  time,  the  whole  pow- 

of  the  water  will  not  drive  all  the  ma- 
inery,  then  the  parties  must  In  some  way 
ike  a  division  of  this  reduced  power,  or 
i  usefulness  to  either  will  be  destroyed, 
each  competes  with  the  other  In  a  race  to 
st  appropriate  the  limited  power  to  his 
lohjnery,  the  accumulation  and  head  of 
iter  will  soon  be  dissipated,  the  efficient 
wer  of  the  water  exhausted,  and  all  hope 
its  restoration  be  destroyed, 
n  this  state  the  opposite  mill  owners  up- 
our  thousands  of  waterfalls  have  usually 
ide  this  division  of  the  use  of  the  water 
wer  by  mutual  agreement  The  division 
s  been  effected  in  various  ways,— by  flx- 
?  hours  or  days  for  the  alternate  use  of 
i  water,  by  fixing  the  number  and  area 
crates  to  be  used  at  different  stages  of  the 
iter,  by  fixing  watermarks  for  the  cessa- 
>n  of  all  use  until  the  agreed  bead  of 
iter  Is  again  accumulated,  and  by  various 
ier  devices.  Our  judicial  reports  show  a 
ppy  scarcity  of  litigation  of  this  kind,  and 
ns  testify  to  an  intelligent  and  well-de- 
loped  sense  of  justice  and  fairness  In  this 
portant  class  of  our  people.  On  this  par- 
nlar  waterfall,  however  (by  reason,  per- 
ps.  of  its  peculiar  character),  the  opposite 

II  owners  cannot  agree  upon  any  mode 
dividing  the  now  limited  water  power; 


and  they  disagree,  also,  as  to  their  propor- 
tional rights  in  that  power. 

These  differences  having  arisen  concern- 
ing the  use  of  an  ancient  and  valuable  wa- 
ter power,  it  would  be  a  reproach  to  our 
jurisprudence  if  the  court  did  not  possess 
and  exercise  the  power  to  authoritatively 
adjust  them.  The  alternative  would  be  a 
destructive  competition  In  the  use  of  the  wa- 
ter, until  it  was  rendered  valueless  to  the 
parties  and  to  the  community. 

It  is  evident,  also,  that  the  power  to  be 
exercised  by  the  court  should  be  that  of 
prevention,  rather  than  that  of  redress.  To 
make  the  water  power  of  economic  value, 
the  right  to  its  use,  and  the  division  of  its 
use  according  to  those  rights,  should  be 
determined  in  advance.  This  prior  deter- 
mination is  evidently  essential  to  the  peace- 
ful and  profitable  use  by  the  different  par- 
ties having  rights  in  a  common  power.  To 
leave  them  in  their  uncertainty,  to  leave  one 
to  encroach  upon  the  other,  to  leave  each  to 
use  as  much  as  he  can,  and  leave  the  other 
to  sue  at  law  after  the  injury,  is  to  leave 
the  whole  subject-matter  to  possible  waste 
and  destruction. 

These  considerations  make  firm  ground  for 
the  exercise  of  the  court's  preservative  and 
preventive  jurisdiction  in  equity,  as  prayed 
for  here.  There  are  also  abundant  authori- 
ties. BardweU  v.  Ames,  22  Pick.  333;  Ballon 
v.  Hopkinton,  4  Gray,  324;  Lyon  v.  McLaugh- 
lin, 32  Vt  423;  Adams  v.  Manning,  48  Conn. 
477;  Burnham  v.  Kempton,  44  N.  H.  78;  Le- 
high Valley  R.  Co.  v.  Society  for  Establishing 
Useful  Manufactures,  30  N.  J.  Eq.  145;  Frey 
v.  Lowden,  70  Cal.  560,  11  Pac.  838;  Patten 
Paper  Co.  ▼.  Kaukauna  Water-Power  Co.,  70 
Wis.  659,  35  N.  W.  737;  Arthur  v.  Case,  1 
Paige,  447;  Head  ▼.  Manufacturing  Co.,  US 
U.  S.  9,  6  Sup.  Ct  441;  Lockwood  Mills  v. 
Lawrence,  77  Me.  297. 

It  is  suggested  that  the  peculiar  physical 
features  of  this  case  are  such  that  the  court 
cannot  make  a  just  and  practicable  division 
of  the  use  of  the  water;  that,  while  the  court 
may  have  the  theoretical  right,  It  has  not  the 
practical  power,  to  make  the  desired  division. 
Whether  this  difficulty  really  exists  can  be 
better  determined  after  the  parties  have  pre- 
sented their  evidence.  If  the  plaintiffs  can- 
not then  make  clear  to  the  court  the  practica- 
bility of  their  request,  it  may  be  properly  de- 
nied. 

It  is  urged  that,  while  the  prayer  of  the  bill 
Is  limited  in  terms  to  a  division  of  the  use  of 
the  water  flowing  through  the  eastern  chan- 
nel, the  court's  action,  even  if  confined  within 
that  limited  prayer,  will  necessarily  affect 
the  flow  in  the  western  channel,  and  may 
thereby  enable  the  riparian  owners  on  that 
channel  to  secure  or  retain  some  water  power 
they  otherwise  would  not  have.  The  chance 
of  such  a  result  should  not  deter  the  court 
from  attempting  to  do  justice.  Indeed,  it 
may  be  an  additional  reason  for  the  court's 
exercising  its  power  more  comprehensively 
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and  completely.  As  the  case  is  now  present- 
ed, the  two  dams  make,  with  the  island,  prac- 
tically one  dam,  and  have  been  maintained  as 
such  for  100  years.  Each  dam  has  for  that 
time  operated  to  increase  the  head  at  the  oth- 
er dam,  by  presenting  an  obstacle  to  the  es- 
cape of  the  water  around  the  island  when 
flowed  back  by  the  other  dam.  The  desired 
head  of  water  at  each  dam  has  been  kept  up 
by  both  dams.  The  whole  water  of  the  river 
has  been  kept  back  and  accumulated  by  the 
joint  effect  of  both  dams.  Each  riparian  pro- 
prietor upon  either  channel  has  used  his  ri- 
parian rights  as  they  have  been  enlarged  or 
diminished,  or  otherwise  modified,  by  these 
aneient  dams.  The  owner  of  each  end  of  the 
eastern  dam  may  have  acquired  a  prescrip- 
tive right  in  the  continued  maintenance  of 
the  other  end.  The  owners  of  the  dam  across 
each  channel  may  have  acquired  a  similar 
right  In  the  continued  maintenance  of  the 
dam  across  the  other  channel.  In  like  man- 
ner, the  long  existence  and  use  of  these  dams 
may  have  so  affected  the  flow  of  the  water 
through  the  different  channels  that  the  nat- 
ural flow  is  no  longer  the  rightful  flow.  Mur- 
chie  v.  Gates,  78  Me.  300,  4  AtL  698. 

As  the  case  is  now  stated,  neither  party 
seems  to  have  a  naked,  natural,  unmodified 
right,  such  as  was  considered  and  denned  in 
the  former  opinion  (86  Me.  32,  29  Atl.  927); 
nor  can  the  riparian  owners  upon  either  chan- 
nel now  successfully  insist  that  they  are  in  a 
state  of  nature,  and  totally  independent  of  the 
riparian  owners  upon  the  other  channel  as  to 
the  flow,  or  use  of  the  flow,  of  the  water  in 
their  own  channel.  The  interests  of  the  ri- 
parian proprietors  upon  both  channels  now 
appear  to  be  Intertwined,  if  not  amalgamated. 
Thus  Intertwined,  the  Interest  of  each  propri- 
etor upon  either  channel  spans  the  whole 
river  across  both  channels.  Each  has  an  in- 
terest In  the  regulation  of  the  whole  flow  of 
all  the  water,  into  whichever  channel  it  may 
turn. 

Under  such  circumstances,  It  may  be  that 
complete  Justice  cannot  be  done,  even  be- 
tween the  opposite  riparian  owners  upon  the 
eastern  channel,  without  determining  the 
rights  of  all  the  parties  upon  both  channels, 
and  dividing  among  them  the  use  of  the 
whole  flow  of  the  river,  according  as  their 
rights  may  finally  appear. 

In  view  of  the  matters  suggested,  as  well  as 
those  directly  alleged  in  the  bill,  and  in  view 
of  the  hitherto  unsuccessful  attempts  of  both 
parties  to  secure  Judicial  relief  from  their 
embarrassments,  we  think  the  court  should 
now  attempt,  after  proper  amendments,  to 
adjust  all  the  rights  of  all  the  parties  In  the 
whole  water  power  in  both  channels,  and  to 
divide  the  use  of  the  water  power  in  each 
channel,  so  that  each  party  may  enjoy  his  full 
right  in  the  premises.  If  this  seems  a  de- 
parture from  the  conservative  course  the 
court  has  hitherto  pursued  when  asked  to  ex- 
ercise its  equity  powers,  as  in  Jordan  v. 
Woodward,  38  Me.  423,  Manufacturing  Co.  v. 


Warren,  77  Me.  437,  1  Atl.  246, 
v.  Thurston,  80  Me.  129, 13  Atl.  2 
the  exigencies  of  this  particula 
justify  it. 

The  demurrers,  strlctl  juris,  r 
tained,  since  by  inadvertence,  n 
plaintiffs  have  made  contradictoi 
of  the  title  of  the  easterly  half  o 
channel.  This  error,  however,  < 
cured  by  amendment  The  bill 
be  further  amended  in  statemei 
all  claims  of  right  In  any  part « 
and  waters,  arising  from  riparia 
contract,  prescription,  or  any  < 
The  prayer  for  relief  should  be 
Include  a  division  of  the  use  of 
each  channel  and  in  the  whole  r 
other  action  of  the  court  necessi 
and  completely  adjust  this  contr 

Demurrers    sustained.      Bill 
amendment    and    further    pro 
amendments  not  filed  within  60 
be  dismissed. 

HASKELL  and  STRODT,  JJ., 

of  counsel,  did  not  sit. 


WARREN  et  al.  v.  WEST! 
MANUF'G  CO. 

(Supreme  Judicial  Court  of  Mai 
1895.) 

Watrrs— Riparian  Owners — 1 

1.  Where  the  plaintiffs  in  thei 
that  they  are  owners  of  lands  and 
sides  of  the  western  channel  of  a 
into  two  channels  by  an  island, 
owners  of  the  dam  across  the  wp 
and  that  a  third  person,  not  a  pa 
tion,  is  the  owner  of  lands  and  mill 
era  or  island  side  of  the  eastern  c 
also  owner  of  the  west  half  of  tl 
that  channel;  that  defendant  hai 
kept  open,  sluices  and  gates  in  th 
the  dam  across  the  eastern  chann 
ing  that  the  plaintiffs  do  not  allei 
ship  or  interest  in  the  east  half  < 
dam,  nor  allege  any  riparian  righ 
era  channel,  hdd,  that  the  plaint 
right  of  action  solely  upon  their  i 
in  the  western  channel,  and  that  i 
ed  from  which  the  court  can  infc 
fendant  has  violated  any  legal  dm 
its  lawful  rights. 

2.  It  is  not  the  case  of  lettin 
upon  a  lower  riparian  owner  in  un 
titles,  nor  of  flowing  water  back  l 
riparian  owner. 

See  Warren  v.  Manufacturing 
665. 

(Official.) 

Exceptions  from  supreme  jt 
Cumberland  county. 

Action  by  Samuel  D.  Warre 
against  the  Westbrook  Manufa 
pany.  From  the  judgment,  d 
cepts.    Exceptions  sustained. 

H.  W.  Gage,  C  A.  Strout,  ai 
Brandeis,  for  plaintiffs.  J.  W. 
W.  Snow,  and  C.  S.  Cook,  Cor  d 
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3MERY,  J.    This  action  at  law  arose  out 

the  same  general  controversy  that  gave 
e  to  the  equity  cases  between  some  of  the 
ue  parties,  reported  88  Me.  58,  38  AtL  666, 
d  in  77  Me.  437,  1  Atl.  246,  and  In  86  Me. 

29  Atl.  927.  Reference  Is  made  to  those 
>orts  for  descriptions  of  the  situation. 
'be  gist  of  the  plaintiffs'  declaration  in 
s  action  la  that  they  are  the  owners  of 
ids  and  mills  on  both  sides  of  the  western 
innel  of  the  Presumpscot  river,  at  Sacca- 
>pa  Upper  Falls,  and  also  owners  of  the 
n  across  that  channel;  that  a  third  per- 
i  (not  a  party  to  this  action)  is  the  owner 
lands  and  mills  on  the  western  or  island 
e  of  the  eastern  channel,  and  is  also  the 
ner  of  the  west  half  of  the  dam  across  that 
innel;  that  the  defendant  has  opened  and 
>t  open  sluices  and  gates  In  the  east  half 
the  dam  across  the  eastern  channel,  where- 
the  plaintiffs'  head  of  water  In  the  west- 
i  channel  has  been  materially  reduced, 
e  plaintiffs  do  not  allege  any  ownership 
interest  In  this  east  half  of  the  eastern 
n.  nor  do  they  allege  any  riparian  rights 

the    eastern    channel.    They  base    their 
lit   of  action  solely   upon  their  riparian 
bts  in  the  western  channel, 
'hey    do   not   charge  the   defendant   with 
letting  or  deepening  the  eastern  channel; 

with  removing  or  lessening  any  natural 
traction  in  that  channel;  nor  with  any 
irference  with  the  natural  flow  of  the 
ter  in  either  channel.    The  gravamen  of 

offense  as  alleged  is  that  the  defendant 
loved  or  lessened  some  artificial  obstruc- 
ts to  the  flow  of  the  water  In  the  eastern 
.nnel,— obstructions  not  on  any  lands  of 

plaintiffs,  but  presumably  on  lands  of 

defendant. 

a  our  former  opinion  (86  Me.  32,  29  Atl. 
),  we  stated  that,  In  the  absence  of  any 
difying  statute,  contract,  or  prescription, 

rights  and  duties  of  the  riparian  owners 
in  tbese  two  channels  were  substantially 
follows:  The  riparian  owners  on  either 
nnel  were  entitled  to  have  flow  through 
Ir  channel  so  much  of  the  water  of  the 
ole  river  as  would  naturally  flow  there, 
I  no  more.    They  could  not  lawfully  wid- 

or  deepen  or  otherwise  improve  their 
nnel  in  such  a  way  as  to  lessen  the  nat- 
1  flow  of  water  In  the  other  channel 
>y  were  not  bound  to  erect  or  keep  up 
'  dam  or  other  artificial  obstruction  in 
ir  channel  in  order  to  increase  or  preserve 

flow  of  water  in  the  other  channel. 
i  this  declaration  the  act  of  the  defend- 
in  making  openings  through  the  east  half 
the  eastern  dam  (an  artificial  obstruction, 
sumably  on  Its  own  property,  and  admit- 
ly  not  on  the  property  of  the  plaintiffs)  is 
rmattzed  as  wrongful  and  Injurious;  but  no 
t  Is  stated  from  which  the  court  can  infer 
t  the  defendant  thereby  violated  any  legal 
y   or  exceeded  its  lawful  rights.    It  Is 

a  case  of  letting  water  down  in  unnatural 
tntiUes  upon  a  lower  riparian  owner,  nor 


of  flowing  water  back  upon  an  upper  riparian 

owner. 

.  Exceptions  sustained. 

HASKELL  and  STROUT,  JJ.,  having  been 
of  counsel,  did  not  sit 


NEAL  et  al.  v.  FLINT. 

(Supreme  Judicial  Conrt  of  Maine.     June  1, 

1895.) 

Sales  —  Incomplete  Contracts  —  Parol  Evi- 
dence—Collatehal  Agreement— Evidence. 
1.  Where  the  whole  agreement  in  reference 
to  the  sale  of  property  is  embraced  in  a  written 
bill  of  sale,  parol  evidence  is  inadmissible  to  con- 
tradict, vary,  or  modify  the  contract  which  the 
parties  have  thus  reduced  to  writing. 

#  2.  But  if  the  original  contract  is  verbal  and 
entire,  and  a  part  only  of  it  is  reduced  to  writ- 
ing and  embraced  in  such  bill  of  sale,  it  is  com- 
petent to  show  that  fact,  or  that  there  was  a 
distinct  collateral  agreement,  not  inconsistent 
with  the  terms  of  the  written  stipulations  of  the 
parties,  and  which  constituted  in  part  the  con- 
sideration of  the  written  agreement,  or  operated 
as  an  inducement  for  entering  into  it 

_  3.  This  is  an  exception  to  the  general  rule 
which  prohibits  the  introduction  or  parol  evi- 
dence to  contradict,  vary,  or  modify  written  con- 
tracts. 

4.  In    such    case   the    written    contract   is 
deemed  to  be  only  partially  reduced  to  writing, 
and  the  collateral  undertaking  or  stipulation  ex- 
ists in  parol. 
Emery  and  Whitehouse,  JJ.,  dissenting. 
(Official.) 

Exceptions  from  supreme  judicial  court, 
Hancock  county. 

Action  by  Warren  P.  Neal  and  another 
against  David  B.  Flint 

This  was  an  action  of  assumpsit  for  nonde- 
livery of  goods  sold,  and  an  Independent  and 
collateral  verbal  guaranty  on  the  part  of 
the  defendant  that  the  goods  and  chattels  so 
sold  and  described  comprised  all  and  the 
same  that  were  at  Winter  Harbor  in  Octo- 
ber, 1890,  some  seven  months  before  the  sale. 

Plea  was  the  general  Issue.  The  verdict 
was  for  the  plaintiffs.  Defendant  excepts. 
Exceptions  overruled. 

In  1889  one  Roderick  Pendleton  gave  to 
the  defendant,  as  security  for  a  loan,  a  mort- 
gage of  certain  boats,  canoes,  and  appurte- 
nances. 

In  the  fall  of  1890,  the  mortgage  still  sub- 
sisting, the  plaintiff  Neal,  being  employed 
by  Pendleton,  assisted  in  storing  at  Winter 
Harbor  what  remained  of  the  boats,  etc., 
some  having  been  disposed  of  by  Pendleton 
In  disregard  of  the  mortgage. 

In  November,  1890,  the  defendant  began 
foreclosure,  and  in  February,  1891,  the  time 
of  redemption  having  expired,  he  instructed 
one  Smith,  acting  as  his  agent,  to  take  pos- 
session of  them. 

In  the  spring  of  1891,  the  parties  meeting 
in  Boston,  the  defendant  negotiated  with  the 
plaintiff  Neal  to  sell  him  the  property,  and 
on  May  15th  the  defendant,  in  consideration 
of  $2,500  in  notes,  gave  to  the  plaintiff  Neal 
a  written  bill  of  sale. 
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On  the  following  day  the  plaintiff  Neal  re- 
turned to  Mr.  Flint's  house,  accompanied  by 
Charles  H.  Wood,  and  requested  certain  al- 
terations to  be  made  In  the  bill  of  sale.  Some 
formal  changes  were  agreed  to,  Including  the 
naming  of  a  consideration  and  the  insertion 
of  special  covenants  of  warranty;  and  a  new 
bill  of  sale,  embodying  these  changes,  was 
then  and  there  written  by  Mr.  Wood,— being 
copied  from  first  bill  of  sale  with  such  chan- 
ges as  Mr.  Flint  would  permit,— signed  by 
Mr.  Flint,  delivered  to  and  received  by  the 
plaintiff  Neal. 

Bill  of  Sale. 

"Know  all  men  by  these  presents  that  I, 
D.  B.  Flint,  of  Boston,  in  the  county  of  Suf- 
folk and  state  of  Massachusetts,  In  consid- 
eration of  one  dollar  and  other  valuable  con- 
sideration paid  by  Warren  P.  Neal,  of  Steu- 
ben, Washington  county,  Maine,  and  Fred 
Sbaw,  of  Gouldsboro,  Hancock  county, 
Maine,  the  receipt  whereof  Is  hereby  ac- 
knowledged, do  hereby  grant,  sell,  transfer, 
and  deliver  unto  the  said  Neal  and  Shaw  the 
following  goods  and  chattels,  namely,  all  the 
boats,  canoes,  sails,  oars,  paddles,  fittings, 
and  fixtures  of  every  kind,  more  or  less,  as 
the  same  now  lie  at  Winter  Harbor,  in  the 
care  of  Charles  E.  Smith,  and  which  were 
covered  by  a  mortgage  from  Roderick  Pen- 
dleton to  me  under  date  June  26,  1880,  and 
recorded  in  the  records  of  the  town  of 
Gouldsboro;  also,  all  boat  stages,  houses,  and 
fittings  as  they  now  are  at  Bar  Harbor;  the 
same  being  free  from  all  claims  of  all  per- 
sons by,  through,  or  under  me;  said  mort- 
gage having  been  foreclosed  by  my  attorneys 
for  breach  of  condition,  and  the  said  proper- 
ty coming  to  my  possession  by  due  process  of 
law;  said  Neal  and  Shaw  assuming  all  lia- 
bility for  rents,  wharfage,  or  charges  from 
the  first  day  of  May,  1801;  it  being  under- 
stood and  agreed  that  one  good  boat  and  one 
canoe,  with  all  fittings  for  both,  and  all  in 
good  condition,  are  reserved.  To  have  and  to 
hold,  all  and  singular,  the  said  goods  and  chat- 
tels, to  the  said  Neal  and  Shaw  and  their  ex- 
ecutors, administrators,  and  assigns,  to  tbelr 
use  and  behoof  forever.  And  I  hereby  cove- 
nant with  the  grantees  that  I  am  the  lawful 
owner  of  the  said  goods  and  chattels,  that 
they  are  free  from  all  incumbrances,  that  I 
have  good  right  to  sell  the  same  as  aforesaid, 
and  that  I  will  warrant  and  defend  the  same 
against  the  lawful  claims  and  demands  of 
all  persons  claiming  by,  through,  or  under 
me.  In  witness  whereof,  I,  the  said  D.  B. 
Flint,  have  hereunto  set  my  hand  and  seal 
this  ICth  day  of  May,  In  the  year  one  thou- 
sand eight  hundred  and  ninety-one. 

"D.  B.  Flint     [L.  S.] 

"Signed,  sealed,  and  delivered  in  presence 
of  Charles  H.  Wood." 

The  plaintiffs  immediately  after  took  posses- 
sion of  the  property. 

But  it  appeared  that  between  the  time  they 
were  stored  at  Winter  Harbor,  in  the  fall, 


and  the  time  of  his  taking  possessli 
spring,  some  of  the  property  had 
or  stolen  without  the  knowledge 
party  to  the  suit 

Thereupon  the  plaintiffs  claimed 
had  bought  and  were  entitled  to, 
boats,  etc.,  that  had  been  stored  ir 
and  brought  this  action. 

The  plaintiffs  offered  evidence  c 
conversations  between  Neal  and  d 
and  between  Neal,  Wood,  and  the  d 
before  and  at  the  time  of  the  exc 
the  second  bill  of  sale. 

This  testimony  was  admitted  snbj 
defendant's  objections.  The  testinw 
mitted  subject  to  the  defendant's  e 
was  as  follows: 

Warren  P.  Neal,  one  of  the  plai 
rect): 

"Ques.  Now,  at  the  first  talk  with 
did  you  have  any  talk  referring  to  w 
were  there?    Ans.  Yes,  sir. 

"Ques.  At  the  time  of  the  talk,  v 
enee  to  Pendleton's  ownership  of  tl 
Pendleton's  mortgage  of  them  to  A 
(Objected  to.  Admitted.  Defen 
cepts.)     Ans.  Yes,  sir. 

"Ques.  Now,  then,  wont  yon  kit 
what  conversation  was  had  there 
you  in  reference  to  the  ldentlficati 
property?  What  was  said  there  bet 
and  Mr.  Flint  about  what  property 
at  Winter  Harbor  that  you  were 
(Objected  to.  Admitted.  Defendant 
Ans.  Well,  we  talked  about  what 
there  in  the  fall. 

"Ques.  (By  the  Court).  What  dW 
about  what  you  put  in  there?  Ans 
ed  me  if  I  wanted  to  buy  the  buslnc 
told  him  I  did,  if  I  could  pay  for  it 
Then  he  asked  me  if  I  wanted  to  i 
an  offer  for  the  business,  in  cash 
and  how  much.  I  told  him  that 
on  what  I  got  I  said,  'If  I  can  ha 
Pendleton  has  given  you  a  mortgi 
it  makes  one  thing,  and,  if  I  have  g 
just  what  I  put  in  there,  that  is  an 
says,  'I  had  rather  find  out,  first, 
make  you  an  offer,  whether  I  can 
money  or  not.' 

"Ques.  That  is  all  there  was  sal 
time?  Ans.  That  Is  about  all  that 
ber. 

"Ques.  How  soon  afterwards  did 
another  conversation  with  Mr.  Flint 
went  again  in  three  or  four  days,  ] 
week,  afterwards,  to  see  him.  I  wa 
to  see  a  party  that  was  coming  thr< 
ton,  and  then  I  was  going  to  let  1 
what  I  could  do  about  raising  th 
As  soon  as  I  found  out,  I  went  and 
I  could  not  raise  the  money,  but  I  c 
the  notes  for  him,  If  he  would  take 
dorsements.  I  named  the  parties, 
he  was  going  to  Winter  Harbor  in  a 
to  look  after  his  boats  there,  and 
got  back  lie  would  let  me  know,  a: 
his  time  down  there  he  would  see 
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md  Mr.  Shaw,  and  see  what  they  could 
and  when  he  got  back  he  would  let  me 
w. 

Jues.  What,  If  anything,  did  he  state 
Jt  going  10  Winter  Harbor,  and  his  ob- 
in  going  there?  (Objected  to.  Admlt- 
Defendant  excepts.)  Ans.  Be  told  me 
he  was  going  to  Winter  Harbor  to  see 
it  the  boats,  and  see  if  they  were  all 
t,  and  everything;  he  hadn't  been  there 
e  they  had  foreclosed,  and  didn't  know 
t  they  had  done,  and  when  he  got  back 
would  let  me  know.  And  I  told  him  I 
Id  like  to  have  bim  look  the  boats  over, 
id  him  I  understood  this  sloop  Eunle  had 
1  drifting  around,  full  of  ice,  etc.,  and 
of  water,  etc.  He  said  that  couldn't  be, 
tie  had  paid  Mr.  Sumner  for  hauling  the 
:  out  and  taking  care  of  her.  He  said 
could  go  down  and  see,  and  when  he  got 
c  he  would  let  me  know  what  kind  of 
>e  they  were  In. 

lues.  What  next  did  you  hear  about  it? 
.  When  he  got  back  from  Winter  Harbor 
»t  me  know,  and  I  went  out  to  Common- 
lth  avenue  to  see  him. 
rues.  That  was  when  be  had  got  back 
t  Winter  Harbor?  Ans.  Tbat  was  when 
lad  got  back. 
:ues.  That  was  the  third  conversation? 

Yes,  sir. 
•ues.  What  was   it?   Ans.  I  asked  him 
the  boats  were,  and  be  said  just  as  I 
them  in  the  fall.    I  asked  him  if  the  cat- 
s   were  covered  up,  and  he  said  they 
»;  tbat  Mr.  Smith  took  the  boards  off  one, 
laid  it  on  the  wharf;    that  one  of  the 
oat's  halyards  was  off.    I  told  him  that 
't  amount  to  much, — only  a  dollar  or  two, 
way.     He  said  the  boats  were  all  right, 
in  the  care  of  Mr.  Smith,  and  'I  will  as- 
yon  they  are  all  right,  so  far  as  he  has 
charge  of  them.' 

tr.  Deasy:  This  is  all  subject  to  our  ob- 
on. 

fitness:  Then  I  asked  him  if  he  saw  my 
ler  and  Shaw,  and  he  said  he  did.  I 
t  know  as  I  remember  just  the  talk  that 
old  me  tbat  they  made  with  bim,  but 
e  was  something  In  relation  to  this  boat 
ness,  about  the  notes,  etc.,  and  then  ne 
d  me  to  make  him  an  offer  for  this  busi- 
;  tbat  is,  provided  I  could  get  these 
s  all  right.  He  wanted  me  to  make  bim 
offers, — one  for  the  boats  as  I  put  them 
bere  in  the  fall,  and  one  for  the  boats 
ad  a  mortgage  of,  and  get  what  I  could 
Mr.  Pendleton  had  sold.  I  told  him 
made  a  difference;  if  I  could  have  what 
t  in  there,  and  they  were  all  right  and 
ight,  why,  I  would  give  him  $2,000  for 
t  I  put  in  in  the  fall.  1  said  I  had  a 
of  what  I  put  in,  and  he  said  he  bad  a 
of  the  same.  He  didn't  show  me  his, 
I  didn't  ask  to  see  it  I  told  him,  if  I 
;l  have  all  that  he  had  a  mortgage  of,  I 
1.1  give  |2,800.  He  made  the  remark 
be  didn't  want  to  put  Pendleton  to  any 


trouble,  because  he  had  trouble  enough.  He 
said,  'It  was  the  worst  thing  I  ever  done, 
when  I  lent  him  the  thousand  dollars.'  He 
says,  'I  will  take  you  at  your  $2,500  offer.' 

"The  Court:  Now,  what  was  that  offer? 
Ans.  That  was  an  offer  for  what  I  put  in 
there  in  the  fall,  and  had  a  list  of. 

"The  Court:  You  told  him  that?  Ans. 
Yes,  sir. 

"The  Court:  And  that  is  what  he  said  to 
you?    Ans.  Yes,  sir. 

"Ques.  Now,  to  go  back  a  moment,  have  you 
that  list  you  made  in  October,  1890,  of  the 
boats  and  fittings,  with  you?  Ans.  Yes,  sir. 
(Produces  list.) 

"Ques.  This  is  the  list  that  you  took  in  Oc- 
tober, 1880?    Ans.  Yes,  sir. 

"Ques.  Of  the  Pendleton  boats,  etc.?  Ans. 
Yes,  sir. 

"(Said  list  offered  in  evidence  by  counsel  for 
plaintiff.  Objected  to.  Admitted.  Defend- 
ant excepts.)" 

Charles  H.  Wood,  called  for  the  plaintiffs: 

"Ques.  Without  asking  detailed  questions, 
will  you  state  the  circumstances  of,  and  the 
wording  of,  a  conversation  which  took  place 
in  Boston,  1801,  where  Mr.  Neal  and  Mr. 
Flint  and  you  were  present,  as  regards  the 
sale  of  certain  property  from  Mr.  Flint  to 
Mr.  Neal?  (Objected  to  as  Incompetent,  ir- 
relevant, and  immaterial.  Admitted.  Defend- 
ant excepts.)  Ans.  I  went  to  Mr.  Flint's 
house  with  Mr.  Neal,  at  Mr.  Neal's  request, 
and  a  letter  which  I  had  received  from  down 
East  from  my  brother-in-law,  and  we  made 
known  our  business  to  Mr.  Flint,  and  were 
taken  by  bim  to  his  office. 

"Ques.  Was  that  in  his  house?  Ana  That 
was  in  his  house,  at  360  Commonwealth  ave- 
nue. I  told  him  that  I  had  been  asked  to 
come  there  by  Mr.  Neal,  as  well  as  my 
brother-in-law,  Mr.  Shaw,  for  the  purpose  of 
getting  a  proper  bill  of  sale;  that  I  did  not 
think  this  writing  he  had  given  Mr.  Neal 
hardly  covered  the  ground;  and  that  I  would 
like  to  have  some  additions  made  to  it 
Then,  after  we  made  known  our  business,  1 
think  we  went  upstairs  to  an  office.  I  re- 
member of  sitting  down  to  a  desk,  and  I  did 
the  writing  at  the  dictation  of  Mr.  Flint  I 
suggested  certain  changes  tbat  I  wanted  in 
the  bill  of  sale.  The  minor  ones  he  permit- 
ted me  to  make.  He  allowed  me  to  put  in 
Mr.  Shaw's  name  with  Mr.  Neal's  as  one 
of  the  grantees,  and  he  also  allowed  me  to 
recite  in  the  bill  of  sale  a  consideration,  which 
was  not  in  the  paper  which  he  had  written 
without  a  blank  and  given  to  Mr.  Neal.  I 
called  his  attention,  after  we  had  got  those 
points  adjusted,  to  the  fact  that  the  descrip- 
tion was  not  very  specific.  I  suggested  that 
it  was  only  very  general,  and  he  shook  bis 
head  at  once,  and  said  he  couldn't  make  any 
changes  of  that  kind.  He  said  something  to 
this  effect,— I  don't  remember  the  exact 
words,  but  to  this  effect— that:  'No,'  he  says, 
'I  can't  put  In  any  names  or  any  articles.'  He 
says,  'Mr.  Neal  knows  more  about  that  than 
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I  do.'  And  Mr.  Neal  spoke  up  at  that  point, 
and  says,  'Yes,  Mr.  Flint,  I  know  what  I  put 
In  there;'  and  Mr.  Flint  answered  and  says, 
'Whatever  you  put  In  there  last  fall  Is  there 
now.'  And  he  simply  refused  to  make  any 
further  additions  to  the  bill  of  sale.  I  think 
he  did  allow  me  to  put  In  the  covenant  which 
the  blank  called  for,  of  his  title  to  it  by  the 
quitclaim,  saying— I  think  he  used  the  re- 
mark—that he  would  not  make  any  warranty 
deed  of  anything.  I  think  he  used  that  re- 
mark, and  I  remember,  also,  my  calling  his 
attention  to  the  fact  that  this  description 
was  somewhat  uncertain,  as  it  read  in  his 
bill  of  sale.  He  says,  'Everything  will  be  all 
right'  I  says:  'Yes,  Mr.  Flint,  so  long  as 
you  are  alive,  I  have  no  doubt  but  what  yon 
will  carry  out  your  agreement  with  Mr.  Neal; 
I  have  no  doubt  any  agreement  you  have 
made  with  Mr.  Neal  will  be  carried  out. 
But,'  says  I,  'life  Is  uncertain,  and  perhaps, 
if  it  should  pass  into  other  hands,  It  might 
not  be  carried  out  as  you  and  Mr.  Neal  have 
agreed.'  I  pressed  the  matter  as  much  as  I 
thought  was  becoming,  and  he  refused  to 
make  any  changes,  and  It  was  dropped  at 
that  point  I  think  I  Interlined  in  the  orig- 
inal bill  of  sale—  If  I  remember  right,  I  made 
one  bill  of  sale,  which  has  been  shown  here, 
and  took  Mr.  Flint's  original  writing  which 
he  gave  to  Mr.  Neal.  and  made  such  Inter- 
lineations as  he  permitted  me  to  make. 
That  is  about  all  I  can  remember  of  the  mat- 
ter." 

The  counsel  for  the  defendant  requested 
the  following  Instruction: 

"If  Mr.  Neal,  or  Mr.  Wood  on  Mr.  Neal's  be- 
half, requested  Mr.  Flint  to  specify  in  writ- 
ing an  agreement  as  to  the  quantity  of  the 
articles,  and  Mr.  Flint  refused  to  do  so  and 
expressly  stated  that  he  would  not  warrant 
anything,  and  Neal  closed  the  trade,  and  ac- 
cepted the  bill  of  sale  as  written  with  that 
statement  of  Flint's,  then  Neal  is  thereby  es- 
topped from  afterwards  setting  up  any  pre- 
vious verbal  warranty  as  to  the  quantity." 

The  presiding  justice  thereupon  said: 
"Gentlemen,  I  give  you  that  Instruction,  but 
I  also  say  to  you  that  the  element  in  It 
which  is  controlling  is  whether  or  not  the 
plaintiff  accepted  it  in  full  satisfaction  and 
compliance  with  his  bargain." 

The  jury  decided  the  issue  in  favor  of  the 
plaintiffs,  and  assessed  damages  in  the  sum 
Of  $142.78. 

To  the  admission  of  the  foregoing  testi- 
mony and  instruction  given  to  the  jury,  the 
defendant  took  exceptions. 

The  issue,  as  submitted  to  the  jury  by 
the  presiding  justice,  appears  In  the  follow- 
ing portions  of  his  charge: 

"I  now  refer  to  the  interview  when  the 
bargain  is  said  to  have  been  struck.  The 
question  for  you  is  to  determine  what  that 
bargain  was.  There  was  a  bargain  of  sale 
at  that  Interview.  There  was  no  sale,  be- 
cause the  sale  was  not  completed  until  lat- 
er;   but  It  is  admitted  by  both  sides  that 


a  bargain  for  sale  was  made.  ' 
was  struck,'  in  the  language  of  t) 
for  the  plaintiff.  Now,  what  was 
gain?  The  plaintiff  Neal  says  th 
taken  an  account  of  what  boats  i 
at  Winter  Harbor  In  a  certain  ; 
or  a  storing  place,  that  he  bad 
them,  and  that  he  went  to  Mr.  Fl: 
chase  them.  He  says  that  Mr.  Fit 
a  .proposition  from  him  topurcht 
property  that  he  had  acquired 
mortgage,  or  to  purchase  only  t 
was  stored  there  in  the  fall.  Th. 
Mr.  Neal  says.  He  states  that  he 
give  the  defendant  for  all  the 
to  which  he  took  title  under  the 
mortgage,  the  sum  of  $2,800,  ai 
him  $2,500  for  all  that  he  had 
the  fall,  and  that  Mr.  Flint  agn 
him  ail  that  were  stored  in  the  C 
600.     ••     • 

"Now,  gentlemen,  when  two  pa: 
a  verbal  agreement  or  trade  tha 
reduced  to  writing,  and  the  wrltli 
wards  made,  that  writing  Is  coi 
the  transaction,  and  binding  upo 
ties,  and  they  must  be  forever  est 
held  by  its  terms  and  conditions, 
applies  in  this  case,  so  far  as  th 
does  cover  the  whole  contemplate 
between  the  parties.    *     *    * 

"So,  gentlemen,  determine  In 
place  what  the  trade  was.  You 
mine  whether  the  parties  commit 
per  the  whole  transaction,— wh( 
substituted  the  written  lnstrum« 
the  bargain  they  had  previously 
they  did,  the  plaintiffs  cannot  i 
they  did  not,  and  the  bargain  v 
all  that  lay  at  Winter  Harbor,  a 
fendant  had  distinctly  agreed  witl 
tiffs  to  sell  them  all  that  was 
Harbor,  representing  that  at  the 
the  boats  were  there  that  wer 
ter  Harbor,— guarantying  them  t< 
— then  the  plaintiffs  can  recover, 
bound  to  say  to  you  that  It  is  not 
in  order  to  hold  a  man  by  wai 
him  to  say,  'I  warrant*  If  I  com 
cle  to  you  by  a  representation  as 
concerning  which  you  have  had 
tunlty  to  discover,  and  my  repi 
to  you  is  of  that  character  which 
to  believe  It  and  to  rely  upon  it  i 
lng  that  quality,  and  you  pure! 
then,  gentlemen,  the  jury  wou! 
right  to  say  that  I  meant  to  wa 
actually  did  warrant,  the  article. 

'•tVell,  gentlemen,  when  that  1 
sale  was  given  the  defendant's 
was  called  to  the  imperfect  des< 
these  articles,  and  he  was  askec 
list  which  would  operate  to  conve 
tides  to  the  plaintiffs,  and  he  c 
do  so.  Now,  what  is  the  signl 
that  to  your  minds?  If  he  had 
contract  before  to  give  a  wrltli 
sort  you  will  consider  whether, 
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tret  writing  wu  accepted,  and  be  was  ask- 
■d  to  put  in  a  second  writing,  and  refused 
o  do  it,  the  plaintiff  Neal  went  away  sub- 
oitting  to  that  agreement,— agreeing  to  take 
Js  rights  under  that  bill  of  sole,— or  wheth- 
r  he  went  away  without  agreeing  to  it  and 
rithout  submitting  to  it,  having  done  all 
bat  he  could  to  get  in  all  that  the  man  had 
greed  to  sell,  and  had  determined  to  en- 
orce  bis  contract  against  Mr.  Flint,  and  to 
ave  the  property  that  was  contained  on 
is  list" 

J.  A.  Peters,  Jr.,  and  Charles  H.  Wood,  for 
laintiffs.  L  B.  Deasy  and  A.  W.  King,  for 
efendant 

FOSTER,  J.  The  plaintiffs  entered  into 
egotlations  with  the  defendant  wbereby 
e  was  to  sell  them  certain  boats,  canoes, 
ills,  oars,  paddles,  furniture,  and  other  fit- 
ngs,  then  stored  at  Winter  Harbor.  Two 
•  three  Interviews  were  had  in  Boston,  the 
jfendant's  place  of  residence,  before  the 
u-gain  was  Btruck. 

It  became  a  question  of  fact  at  the  trial 
hat  the  contract  was,— whether  the  bill 
'  sale  which  the  defendant  gave  to  the 
alntiffs  embraced  the  whole  contract  be- 
reen  the  parties,  or  whether  there  was  a 
llateral  agreement  incidentally  connected 
lth  the  stipulations  contained  in  the  bill 
'  sale,  and  not  in  conflict  therewith. 
This  was  Important  as  bearing  upon  the 
lestion  of  admissibility  of  evidence  which 
us  admitted,  and  to  the  admission  of  which 
ceptions    were   taken   by   the   defendant. 

the  whole  agreement  in  reference  to  the 
le  of  the  property  was  embraced  in  that 
II  of  sale,  then  no  parol  evidence  was 
luissible   to    contradict,    vary,    or    modi- 

the  contract  which  the  parties  had  thus 
duced  to  writing.  But  if  the  original 
ntract  was  verbal  and  entire,  and  a  part 
ly  of  It  was  reduced  to  writing  and  em- 
aced  in  the  bill  of  sale,  it  was  compe- 
it  to  show  that  fact,  or  that  there  was 

distinct  collateral  agreement,  not  ln- 
nsistent  with  the  terms  of  the  written 
pulations  of  the  parties,  and  which  con- 
tuted  in  part  the  consideration  of  the 
•itten  agreement,  or  operated  as  an  ln- 
cetnent  for  entering  into  it.  Bonney  v. 
jrrlil,  57  Me.  368,  373,  and  cases  cited, 
e  Grant  v.  Frost,  80  Me.  202,  13  Atl.  881; 
adstreet  v.  Rich,  72  Me.  233,  237,  and 
tea  cited;  Browne,  Par.  Bv.  c.  12,  f  60, 
d  cases  cited;  Steph.  Bv.  art  90;  TayL 
.  i  1038. 

The  property  In  relation  to  which  the  con- 
.ct  was  made  had  been  stored  the  fall 
Tore  at  Winter  Harbor.  The  plaintiffs  claim 
it  the  defendant  agreed  to  sell  all  the  ar- 
les  that  were  stored  in  the  fall.  On  the 
ler  hand,  the  defendant  contends  that  the 
rgaln  was  that  he  was  to  sell  the  plain- 
's what  was  at  Winter1  Harbor  on  May 
ii,  the  time  when  the  contract  was  en- 
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tered  into,  with  no  right  to  anything  that 
might  be  missing  from  the  articles  stored 
the  fall  before. 

The  bill  of  sale  contains  no  particular  enu- 
meration of  the  articles  sold,  the  language 
being,  "All  the  boats,  canoes,  sails,  oars,  pad- 
dles, fittings,  and  fixtures,  of  every  kind, 
more  or  less,  as  the  same  now  lie  at  Win- 
ter Harbor,"  etc.  The  plaintiffs'  contention 
at  the  trial  was  that  there  was  an  oral 
promise,  warranty,  or  understanding  on  the 
part  of  the  defendant  to  the  effect  that  all 
the  boats,  etc.,  put  Into  the  boathouse  at 
Winter  Harbor  by  Neal,  one  of  the  plain- 
tiffs, were  there  at  the  time  of  the  execu- 
tion and  delivery  of  the  bill  of  sale. 

If  such  a  promise  or  agreement  was  In  fact 
made,  were  the  plaintiffs  entitled  to  the  ben- 
efit of  it,  under  the -rules  of  evidence?  We 
think  they  were. 

The  contract  or  promise  relied  on  was  a 
collateral  agreement  Incidentally  connected 
with  that  which  had  been  reduced  to  writ- 
ing, and  not  inconsistent  with  it  The  bill 
of  sale  was  silent  as  to  quantity.  The 
words  "as  they  now  lie"  refer  to  quality 
or  condition,  rather  than  quantity  and  num- 
ber. No  part  of  the  writing-  covered  this  col- 
lateral stipulation  set  up  by  the  plaintiffs. 
Consequently,  evidence  of  it  was  admissible, 
and  It  was  for  the  jury  to  determine  wheth- 
er it  was  proved  or  not.  Farwell  v.  Till- 
son,  76  Me.  227,  239. 

The  general  rule  is  that  parol  evidence 
cannot  be  received  to  contradict  or  vary  the 
terms  of  a  written  contract  and  that  when 
an  agreement  is  reduced  to  writing  it  must  . 
be  considered  as  expressing  the  ultimate 
Intention  of  the  parties  to  It;  and  there- 
fore, In  the  absence  of  fraud  (Prentiss  v. 
Buss,  16  Me.  30),  parol  evidence  is  not  to  be 
admitted  to  alter  or  modify  the  terms  or  le- 
gal effect  of  it  The  parties  having  reduced 
their  contract  to  writing,  their  rights  must 
be  governed  by  and  depend  upon  its  terms 
as  therein  expressed,  Irrespective  of  parol 
evidence  of  what  was  intended  or  what  took 
place  previous  to  or  at  the  time  of  making 
the  contract 

But  there  are  exceptions  to  this  general 
rule,  which  permit  parol  evidence  of  engage- 
ments collateral  to  or  independent  of  the 
provisions  expressed  in  the  written  agree- 
ment a»d  not  within  its  terms,  although 
made  at  the  same  time,  and  affecting  the 
rights  of  the  parties  in  relation  to  the  sub- 
ject-matter of  the  writing.  In  such  it  is 
deemed  only  partially  reduced  to  writing, 
and.  the  collateral  undertaking  or  stipulation 
exists  in  parol.  Chapin  v.  Dobson,  78  N. 
Y.  74;  Potter  v.  Hopkins,  25  Wend.  417; 
Lindley  v.  Lacy,  17  C.  B.  (N.  S.)  578;  Jeff- 
ery  v.  Walton,  1  Starkie,  267;  Willis  v.  Hul- 
bert  117  Mass.  151;  Nickerson  v.  Saunders, 
30  Me.  413;  Goodspeed  v.  Fuller,  46  Me.  144; 
Bradstreet  v.  Rich,  supra.  In  Dorr  v.  Fish- 
er, 1  Cush.  271,  273,  Chief  Justice  Shaw  uses 
this  language:    "But  a  warranty  Is  a  sepa- 
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rate.  Independent,  collateral  stipulation,  on 
the  part  of  the  vendor,  with  the  vendee,  for 
which  the  sale  is  the  consideration,  for  the 
existence  or  truth  of  some  fact,  relating  to 
the  thing  sold."    BenJ.  Sales,  §  610. 

Greenleaf  thus  expresses  the  exception  to 
the  rule.  "Nor  does  the  rule  apply  in  cases 
where  the  original  contract  was  verbal  and 
entire,  and  a  part  only  of  it  was  reduced  to 
writing."  1  Greenl.  Ev.  f  284a.  And  this 
court,  in  Bonney  v.  Morrill,  67  Me.  373, 
states  It  thus:  "There  is  no  rule  of  evidence 
which  precludes  the  defendant  from  assert- 
ing and  proving  by  oral  testimony  any  dis- 
tinct and  valid  parol  contract  of  the  plain- 
tiff, made  at  the  same  time  and  not  reduced 
to  writing,  which  Is  not  in  conflict  with 
the  written  agreement,  and  which  undoubt- 
edly operated  as  an  inducement  to  the  de- 
fendant to  enter  into  It" 

The  exception  to  the  admission  of  the  testi- 
mony of  Charles  H.  Wood  cannot  be  sus- 
tained, for  the  reasons  already  stated:  (1) 
It  related  to  the  alleged  collateral  agreement 
relied  on  by  the  plaintiffs.  (2)  To  a  conver- 
sation between  the  defendant  and  one  of  the 
plaintiffs  which  was  first  partially  drawn  out 
by  defendant's  counsel  upon  cross-exami- 
nation of  NeaL  By  the  introduction  of  a  por- 
tion of  such  conversation,  although  upon 
cross-examination,  the  other  party  had  a 
right  to  the  whole  of  it,  and  to  prove  what 
In  fact  the  conversation  was.  Williams  v. 
Oilman,  71  Me.  21;  Ice  Co.  v.  Maxcy,  74  Me. 
294;   Mowry  v.  Smith,  9  AUen,  67,  68. 

The  exception  in  relation  to  the  requested 
.  instruction  is  not  Insisted  upon.  It  was  giv- 
en as  asked  for,  with  qualifications  that  were 
proper  to  prevent  the  jury  from  being  misled 
as  to  the  issue  involved. 

After  a  careful  examination  of  the  evi- 
dence, we  perceive  no  reason  why  the  verdict 
should  be  disturbed  upon  the  motion  for  a 
new  trial.  While  it  was  more  or  less  con- 
flicting upon  the  vital  points  in  controversy, 
it  was  sufficient  upon  which  to  found  a  ver- 
dict 

Exceptions  and  motion  overruled. 

WISWELL,  J.,  having  been  of  counsel,  did 
not  sit 

EMERY  and  WHITEHOUSE,  JJ.  (dissent- 
ing). This  contract  of  sale  was  evidenced  by 
a  written  instrument  which  is  not  a  mere 
bill  of  parcels  or  incomplete  memorandum, 
but  is  a  full,  formal  bill  of  sale,  apparently 
complete,  and  containing  various  stipulations. 
The  opinion  seems  to  hold  that  oral  evidence 
should  be  received  to  add  to  these  written 
stipulations  an  oral  stipulation  of  warranty 
or  guaranty  concerning  the  property  sold. 
From  this  we  dissent. 

While  the  cases  cited  in  the  opinion  sustain 


the  general  proposition  that  lndepenc 
lateral  stipulations  may  be  shown 
evidence,  in  addition  to  those  expr 
writing,  they  do  not  to  our  minds, 
the  particular  proposition  that  an  o 
ranty  or  guaranty  concerning  the 
sold  is  a  stipulation  independent  of 
lateral  to  the  contract  of  sale,  and  oi 
may  be  added  by  parol  to  those  e 
in  the  writing. 

The  very  purpose  of  writing  out 
ous  stipulations  of  a  contract  is  to  a 
putes  as  to  what  stipulations  were 
not  in  fact  finally  made.  When  a  y 
or  guaranty  as  to  the  subject-mat 
sale  Is  made  during  the  negotiatioi 
sale,  it  becomes  a  part,  and  a  matei 
of  the  contract  of  sale.  It  is  a  st 
that  would  naturally  be  expressed  t 
final  terms  of  the  sale  are  reduced 
ing.  If  It  be  omitted  from  the  wi 
strument  made  and  adopted  by  th< 
as  the  evidence  of  their  contract  1 
be  held  as  finally  omitted  from  the 
itself.  We  think  the  rule  thus  t 
fully  sustained  by  the  great  weigh 
thorlty.  We  cite  the  following  ca 
refer  to  the  numerous  other  cases 
these:  De  Witt  v.  Berry,  134  U.  S 
Sup.  Ct.  536;  Seitz  v.  Machine  Co.,  : 
510,  12  Sup.  Ct  46;  Van  Winkle  v. 
146  V.  S.  42,  13  Sup.  Ct  18;  Or 
Eisner,  28  111.  App.  269;  Rogers  v.  ] 
41  Kan.  385,  21  Pac.  287;  Johnson  v. 
65  Cal.  179,  3  Pac.  625;  Boardman  i 
er,  13  Allen,  361;  Frost  v.  Blanc 
Mass.  155;  Galpln  v.  Atwater,  29  ( 
100;  Wilcox  v.  Cate,  65  Vt  478,  26  i 
Thomson  v.  Gortner  (Md.)  21  Atl.  ; 
Naumberg  v.  Young,  44  N.  J.  Law, 
court,  in  an  elaborate  opinion,  revlt 
cases,  and  .in  vigorous  language  affii 
rule  that  an  oral  warranty  or  guarai 
not  be  added  to  a  contract  expressed 
Ing.  Indeed,  our  own  court  has  re 
and  acted  upon  this  rule.  In  Storer 
83  Me.  387,  22  Atl.  256,  there  was  a 
bill  of  sale,  less  formal  and  less 
than  the  one  in  th4s  case.  The  cc 
(page  388,  83  Me.,  page  256,  22  Atl.): 
correctly  ruled  at  the  trial  that  1 
ing  did  not  contain  a  warranty  of  so 
and  that  none  could  be  affixed  to  It  b 

In  Osgood  v.  Davis,  18  Me.  146,  it 
that  an  oral  warranty  of  title  coul 
added  to  a  written  assignment  of  a  t 
tiflcate.  The  court  cited,  as  author! 
ell  v.  Edmunds,  12  East,  6,  in  whlc 
held  that  an  oral  warranty  of  quant 
not  be  added  to  the  written  condlti 
sale  of  timber. 

To  this  wholesome  rule  we  think  ■ 
should  adhere.  We  deprecate  any  c 
from  it 
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iv:- 


BURTON  t.  WILLEN  et  al. 
iiirt  of  Chancery  of  Delaware.    March.  1872.) 
dnction— adikjuate  remedt— actios  on  r«- 
oooxizascb    Bond— Eqoitablk   Sbt-Opf — 

fraud— insolvency— evidence. 

1.  Equity  will  not  enjoin  an  action  of  scire 
•ias  on  a  recognizance  bond  by  the  assignee  of 
!  beneficiary,  on  the  ground  that  the  share 
the  beneficiary  had  been  paid  to  her,  as  the 
aedy  at  law  is  adequate. 

2.  Where  an  executor  fails  to  disclose  to  his 
^dent's  daughter  and  her  husband,  who  had 
ison  to  suppose  that  the  daughter  would  re- 
re  considerable  property  from  her  father's  es- 
e,  that  the  estate  was  insolvent,  there  is  a 
jpressio  veri,  which  will  vitiate  in  equity  any 
reement  by  the  daughter  and  husband  that  a 
im  by  the  executor  for  advances  made  the 
lighter  while  a  minor  shall  be  allowed  on  a 
im  of  the  daughter  against  the  executor,  dis- 
mected  with  the  estate  represented  by  the  ex- 
Kor. 

3.  An  executor  who  was  indebted  to  the 
lighter  of  his  decedent  on  a  recognizance  bond, 
connected  with  the  estate  which  he  repreRent- 

made  advancements  to  the  daughter  while  a 
nor  for  her  board,  clothing,  and  tuition,  she 
)posing  they  were  made  out  of  her  share  of 
■  father's  estate.    The  estate  of  decedent  prov- 

insolvent,  bat  the  executor,  who  acted  at 
irdian  of  the  child,  without  appointment,  be- 
es great  delay  in  the  settlement  of  the  estate, 
pt  the  child  in  ignorance  of  its  true  condition, 
?  being  under  the  impression  that  she  would 
*ive  considerable  property  therefrom.  Held, 
it  equity  would  not  offset  the  executor's  claim 
•  such  advances  against  his  liability  on  the 
cognizance  bond,  and  restrain  an  action  there- 

as  against  an  assignee  of  the  daughter  for 
lue,  though  with  notice  of  the  executor's 
im,  especially  where  questions  of  law  arise 

the  face  of  his  account  materially  affecting 
>  rights  of  the  parties. 

4.  Fraud,  when  relied  on  as  ground  for  eq- 
able  relief,  must  be  proven  like  any  other 

5.  That  a  person  is  under  execution  process, 
i  is  threatened  with  suits  by  creditors,  does 
t  conclusively  prove  his  insolvency. 

Jill  by  Benjamin  Burton  against  George 

Willen  and  others  to  restrain  the  prose- 

tion  of  an  action  to  enforce  complainant's 

bility  on  a  recognizance  bond.    Dismissed. 

acob  Moore,  for  complainant  T.  F.  Bay- 
1  and  C.  M.  Cullen,  for  defendants. 


1IDGELY,  Chancellor  ad  Litem.  At  theSep- 
nber  term.  1855,  of  the  orphans'  court  for 
ssex  county,  Benjamin  Burton,  the  com- 
ilnant,  accepted  parcel  No.  5  of  the  lntes- 
e  real  estate  of  his  mother,  Polly  Vessels, 
10  had  died  in  the  year  1833,  and  on  the 
h  day  of  September,  1855,  entered  into 
recognizance  in  the  said  orphans'  court, 
tb  John  H.  Burton  and  Peter  R.  Burton 
his  sureties,  conditioned  for  the  payment 
the  other  parties  entitled  of  the  sum  of 
130.73.  with  Interest  from  the  said  20th 
v  of  September,  1855.  Virginia  C.  Truitt, 
■n  Virginia  0.  Barton,  one  of  the  defend- 
ts,  being  a  granddaughter  of  the  said 
Uy  Vessels,  deceased,  and  one  of  her  heirs 
law,  was  entitled  to  the  sum  of  $173.41, 
th  Interest  from  the  20th  day  of  Septem- 
-,  1855,  as  her  part  and  share  of  the  said 
ognizance.     The   said  Virginia  was  the 


daughter  and  only  child  of  David  Barton, 
who  died  on  the  25th  day  of  June,  1855,  prior 
to  the  time  when  said  recognizance  was  en- 
tered into;  and  at  the  time  of  her  father's 
death  she  was  between  5  and  6  years  old, 
and  at  the  time  of  said  recognizance  she  was  ,  • 

about  6  years  and  22  days  old.  Her  mother 
had  died  shortly  previous  to  the  death  of 
her  father.  On  the  9th  day  of  August,  1870, 
she  intermarried  with,  and  became  the  wife 
of,  George  T.  Truitt,  a  defendant  in  this  suit, 
and  was  then  an  infant  under  the  age  of 
21  years;  but  on  the  21st  day  of  the  same 
month  of  August,  1870,  she  attained  her  ma- 
jority. On  the  21st  day  of  April,  1871,  the 
said  George  T.  Truitt,  the  husband  of  the 
said  Virginia,  assigned  on  the  record  of  said 
recognizance  all  his  said  wife's  share  and  in- 
terest therein  to  George  W.  Willen,  the  other 
defendant,  who  on  the  29th  day  of  Septem- 
ber, 1871,  commenced  in  the  superior  court 
for  Sussex  county  an  action  of  scire  facias 
Wherein  the  state  of  Delaware,  for  the  use  ' 

of  George  T.  Truitt  and  Virginia  C,  his  wife, 
in  right  of  said  Virginia  C,  now  for  the  use 
of  George  W.  Willen,  was  the  plaintiff,  and 
Benjamin  Barton,  John  H.  Burton,  and  Peter 
R,  Burton  were  the  defendants,  to  recover 
the  part  or  share  of  said  recognizance  to  ' 
which  the  said  Virginia  had  been  entitled, 
and  which  had  been  assigned  by  her  hus- 
band to  him  as  aforesaid.  The  bill  of  com- 
plaint was  filed  March  11, 1872,  by  Benjamin 
Burton,  the  complainant,  against  George  W. 
Willen  alone,  to  restrain  him  from  proceed- 
ing any  further  in  his  suit  of  scire  facias  in 
the  superior  court,  and  to  enjoin  him  from 
the  collection  of  the  share  in  the  said  recog- 
nizance which  had  been  assigned  to  him  by 
George  T.  Truitt.  A  preliminary  injunction 
had  been  previously  issued  on  petition  filed 
by  Burton  against  Willen.  The  answer  of 
Willen  was  filed  June  2G,  1872,  and  further 
answer  filed  September  13,  1872,  and  farther 
additional  answer  September  26,  1872;  and 
afterwards  depositions  of  witnesses  were 
taken  for  the  complainant  and  respondent. 
On  January  3,  1870,  an  order  was  made  by 
the  then  chancellor  ad  litem  that  the  com- 
plainant amend  his  bill  so  as  to  make  George 
T.  Truitt  and  Virginia  C,  his  wife,  parties 
in  this  cause;  and  on  the  19th  day  of  Sep- 
tember, 1876,  the  amended  bill,  making  the 
new  parties  defendant,  was  filed;  and  on 
the  9th  day  of  December,  1870,  George  T. 
Truitt  and  Virginia  C,  his  wife,  the  new 
parties  defendant,  filed  their  Joint  and  sev- 
eral answer. 

By  an  agreement  in  writing,  dated  Janu- 
ary 0,  1877,  and  signed  by  the  respective  so- 
licitors for  the  complainant  and  respondents, 
It  was  agreed  that  all  the  testimony  taken  in 
this  cause  when  Willen  alone  was  respond- 
ent, except  that  of  Truitt  and  wife,  should 
be  deemed  and  considered  as  evidence  be- 
tween the  present  parties  in  this  cause;  and 
that  the  testimony  of  said  Truitt  and  wife 
be  considered  evidence  as  between  Burton 
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and  Wlllen,  the  same  as  before  the  making 
of  new  parties;  but  that  said  agreement 
should  not  effect  any  exceptions  theretofore 
filed  against  -witnesses  and  evidence.  The 
cause  was  argued  on  the  1st  and  2d  days  of 
December,  1881,  on  bill,  answers,  depositions, 
and  exhibits. 

The  prayer  of  the  bill,  in  substance,  is  that 
the  defendant  Wlllen  be  perpetually  enjoin- 
ed from  proceeding  any  further  with  his  said 
Bult  of  scire  facias  on  said  recognizance,  and 
from  assigning  the  said  recognizance,  or  any 
part  thereof,  to  any  other  person,  and  for 
general  relief.  The  grounds  stated  in  the 
bill  of  complaint  for  the  relief  prayed  for, 
briefly,  are  that  the  complainant,  from  the 
time  of  the  death  of  the  father  of  the  said 
Virginia  until  her  marriage  with  the  said 
George  T.  Trultt,  supplied  the  said  Virginia 
with  clothing,  and  paid  her  board;  that  he 
advanced  and  paid  to  her  at  different  times 
various  sums  of  money  to  pay  her  traveling 
expenses  to  and  from  school,  and  to  supply 
her  necessary  and  proper  wants;  that  he 
sent  her  to  school,  and  paid  for  her  educa- 
tion; that  he  furnished  her  with  and  paid 
for  such  clothing  as  was  proper  and  becom- 
.lng  to  her  station  in  life,  and  that  the  ar- 
ticles so  furnished  and  paid  for  by  him,  and 
the  money  advanced  and  paid  by  him  for 
her  board,  education,  and  traveling  expenses, 
Were  proper  and  necessary  and  suitable  to 
her  station  in  life;  that  the  said  Virginia, 
after  she  arrived  at  years  of  discretion,  but 
before  her  majority,  repeatedly  promised  the 
said  complainant  that  she  would,  when  she 
arrived  at  age,  pay  him  for  all  his  expenses 
and  advances  made  by  him  for  her  use  and 
benefit,  or  would  allow  him  the  same  in  a 
settlement  she  would  have  with  him  after 
she  became  of  full  age;  that  after  the  mar- 
riage of  the  said  Virginia,  and  after  she  had 
attained  full  age,  to  wit,  in  the  month  of 
November,  1870,  the  complainant,  having 
drawn  off  his  account  against  the  said  Vir- 
ginia, submitted  the  same  to  her  and  her 
husband,  and  went  over  the  some  with  them, 
explaining  each  item  of  the  account,  and  that 
the  said  Virginia  and  her  husband  expressed 
themselves  satisfied  with  the  same,  and  said 
It  was  correct,  and  promised  to  pay  or  al- 
low it  when  they  should  have  a  settlement 
with  the  complainant;  that  they  both  dis- 
tinctly declared  the  complainant  should  never 
lose  anything  by  reason  of  the  money  paid 
and  advanced  by  him  for  the  said  Virginia 
during  her  minority;  that  the  said  admis- 
sions, approvals,  and  promises  to  pay  were 
made  more  than  ouce;  and  that  in  the  same 
interview,  in  a  further  conversation  had  be- 
tween the  said  complainant  and  the  said 
George  T.  Trultt,  the  said  Trultt  did  further, 
and  in  the  presence  of  his  wife,  promise  the 
complainant  that  the  amount  of  said  ac- 
count should  be  allowed,  and  go  especially 
as  a  credit  and  payment  to  the  full  amount 
thereof  on  and  to  the  said  share  of  his  wife 
In  said  recognizance.    The  bill  further  al- 


leges that  at  the  time  of  the  Interv 
tween  the  said  complainant  and  tl 
Trultt  and  wife,  and  at  the  time 
assignment  to  said  Wlllen,  said  accoui 
its  interest,  amounted  to  as  much  < 
than  the  said  Virginia's  share  of  sail 
nizance;  and  that  the  said  complains 
not  owe  to  said  George  T.  Trultt  in 
his  wife,  or  to  the  said  George  W.  W 
his  assignee,  said  share  of  said  recog) 
or  any  part  thereof,  the  same  havii 
wholly  paid  by  the  complainant  bef< 
assignment.  The  bill  also  charges  tl 
len,  before  the  assignment  to  him, 
tice  that  the  complainant  had  an 
against  the  said  Virginia,  which  wa 
off  and  payment  of  her  share  of  sal 
nizance,  and  further  charges  that  t 
Bideration  paid  or  promised  to  be 
Wlllen  to  Trultt  for  said  assignmt 
much  less  than  the  share  assigned. 

The  answer  of  Wlllen  denies  all  kn 
on  his  part  that  the  complainant  had  i 
the  said  Virginia  with  clothing  anc 
saries,  and  had  made  advances  of  a 
her,  and  had  paid  for  her  education, 
and  maintenance,  except  that,  while  ] 
len)  was  in  the  mercantile  business, 
sold  some  articles  to  the  complalnan' 
ferent  times,  which  the  complalnan 
sented  to  be  for  the  use  oJV  the  said  i 
but  that  the  value  of  said  articles  di 
the  aggregate  exceed  the  sum  of  J 
further  denies  any  knowledge  on  his 
fore  said  assignment,  that  the  com 
had  any  account  against  the  said  Virj 
necessaries  furnished  to  her,  or  that  1 
plainant  held  any  account  against  ■ 
Virginia  which  was  a  set-off  and  paj 
her  share  of  said  recognizance.  He 
the  service  upon  him  on  the  24th  day  i 
1871,  three  days  after  the  assignme 
written  notice  from  the  complainant 
(the  complainant)  had  paid  to  the  t 
ginla  both  the  principal  and  lnteres 
share  in  said  recognizance,  and  that 
complainant)  would  resist  the  colle 
it,  on  the  ground  that  it  had  been  fi 
and  satisfied.  He  also  sets  forth  in 
swer  the  consideration  he  agreed 
Trultt  for  the  assignment,  and  sta 
the  same  was  secured  to  Trultt,  ar 
and  how  paid.  The  answer  of  Tn 
wife  admits  that  the  complainant  di 
minority  of  the  said  Virginia,  did  fur 
with  clothing,  and  paid  for  her  boa 
cation,  and  support;  admits  that  a 
marriage  of  the  said  Virginia,  and  a 
had  arrived  at  age,  the  complainant  c 
on  her  and  her  husband  at  the  house 
P.  Burton,  and  there  produced  what  1 
an  account  against  her,  and  asked 
allow  It  in  settlement  and  paymem 
share  of  the  said  recognizance,  but  t 
she  and  her  husband  positively  re) 
allow  it  in  settlement  of  her  share 
recognizance,  and  they  stated  to  t 
plainant  that  their  business  was  In  tl 
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!  C.  M.  Cullen,  Esq.,  for  settlement  and  ad- 
istment  and  referred  the  complainant  to 
im  as  their  attorney.  They  further  state  In 
leir  answer  that  the  complainant  had  In 
s  hands,  as  executor  of  the  said  David  Bur- 
in, father  of  the  said  Virginia,  money  due 
■  the  said  Virginia  from  her  father's  estate, 
ore  than  sufficient  to  reimburse  the  com- 
ainant  for  all  advances  made  to  her,  and 
>r  all  money  paid  by  him  for  the  education, 
othlng,  support,  and  maintenance  of  the 
id  Virginia  during  her  minority;  that, 
hile  the  complainant  was  making  such  ad- 
inces  for  the  said  Virginia  during  her  ml- 
>rity,  she  believed  that  they  were  made  out 
'  moneys  in  his  hands  as  executor  of  her 
ther,  which  belonged  to  her  under  her 
ther's  will;  and  that  she  never  knew  of 
«  indebtedness  of  the  complainant  to  her 

said  recognizance  until  the  interview  at 
«  house  of  John  P.  Burton. 
It  may  assist  us  in  the  proper  consideration 

this  case  to  notice  briefly  the  condition  of 
e  parties  at  the  time  of  the  death  of  David 
niton,  and  at  the  time  of  the  assignment  to 
Men  by  Trultt  of  his  wife's  share  in  said 
cognizance,  as  shown  by  the  evidence  and 
hiblts  in  the  cause.  David  Burton  died  in 
ine,  1855,  having  previously  made  a  will  by 
Men  he  devised  and  bequeathed  all  his  real 
id  personal  property,  after  the  payment  of 
bts,  to  his  only  child,  Virginia  C,  and  her 
irs  and  assigns,  forever,  but  In  case  the 
id  Virginia  should  die  before  she  should 
rive  at  the  age  of  21  years,  or  without  an 
tir  or  heirs  lawfully  begotten  of  her  body, 
en  all  of  the  said  real  and  personal  property 
ould  go  to  his  three  brothers,  Benjamin 
irton,  John  H.  Burton,  and  Peter  R.  Bur- 
d,  their  heirs  and  assigns,  forever;  and  he 
uuinated  his  brother  Benjamin  Burton  as 
a  executor.  The  said  David  Burton,  at  the 
ne  of  his  death,  was  seised  of  an  undivided 
oiety  of  a  lot  of  land  of  about  two  acres, 
ith  a  tanyard  and  a  dwelling  house  there- 
:,  situated  In  or  near  Millsboro,  In  Sussex 
unty,  also  of  a  storehouse  In  said  town  of 
illsboro,  and  also  of  a  farm,  containing 
out  160  acres  of  land  situated  in  Indian 
iver  hundred,  in  Sussex  county,  which,  te- 
ther, were  worth  at  that  time  about  $3,000, 
id  yielded  an  annual  rent  of  about  $250  or 
00.  The  said  David  Burton,  at  the  time  of 
s  death,  was  also  possessed  of  a  consider- 
In  personal  estate,  the  value  of  which,  how- 
er.  is  not  stated  In  the  evidence.  On  the 
i  day  of  December,  1877,  Benjamin  Burton, 
e  complainant  In  this  suit,  as  the  executor 

David  Burton,  passed  before  John  Sorden, 
en  register  of  wills  for  Sussex  county,  a 
st  testamentary  account  on  the  estate  of 
e  deceased,  by  which  it  appears  that  he  then 
d  in  his  hands,  as  executor,  the  sum  of  $1,- 
7.61;  and  on  the  1st  day  of  June,  1860,  he 
ssed  before  the  said  register  of  wills  a 
cond  testamentary  account,  showing  an  un- 
iproprlated  balance  In  his  hands,  as  ex- 
utor,  of  the  sum  of  $2335.51;   and,  up  to 


the  time  of  the  commencement  of  this  suit, 
he  had  passed  no  other  account  on  the  estate 
of  the  said  deceased.  The  complainant,  ac- 
cording to  the  evidence,  was  also  in  receipt 
of  the  rents  from  the  real  estate  of  which 
David  Burton  died  seised,  from  the  time  of 
his  death  until  the  1st  day  of  January,  1870, 
a  period  of  more  than  14  years,  and  had  dur- 
ing that  time  expended  but  little  In  repairs 
to  the  real  estate.  The  said  Virginia  was 
also  on  the  20th  day  of  September,  1855,  en- 
titled, as  one  of  the  heirs  at  law  of  Polly 
Vessels,  her  grandmother,  to  an  Interest  or 
share  in  four  several  recognizances  In  tne 
orphans'  court  for  Sussex  county;  the  ag- 
gregate amount  of  her  share  or  interest  in 
the  said  four  recognizances  being  the  sum 
of  $1,080.46,  with  Interest  thereon  from  the 
date  of  said  recognizance,  viz.  September, 
1805. 

Such  was  the  apparent  condition  of  af- 
fairs at  the  time  of  the  assignment  to  Willen, 
and  at  the  time  of  the  commencement  of  this  i 

suit,  and  the  said  Virginia  was  then  appar- 
ently worth,  in  real  and  personal  property, 
more  than  $6,000,  exclusive  of  any  accumu- 
lated interest  It  seems,  however,  that  on 
the  18th  day  of  April,  1874,  about  three  years 
after  the  said  assignment  to  Willen,  the 
complainant,  as  the  executor  of  David  Bur- 
ton, deceased,  passed  before  the  register  of 
wills  a  third  testamentary  account  on  the  es- 
tate of  the  deceased,  by  which  he  showed  an 
overpayment  of  $1,097.81;  and  it  was  stated 
and  admitted  in  the  argument  that  since  the 
passage  of  said  third  testamentary  account; 
and  pending  the  present  litigation,  all  the 
real  estate  of  which  the  said  David  Burton 
died  seised  had  been  sold  by  his  executor* 
under  an  order  of  the  orphans'  court  for  Sus- 
sex county,  for  the  payment  of  debts  due 
from  said  deceased. 

I  think  It  clearly  established  by  the  evi- 
dence that  the  complainant  paid  for  the 
board,  clothing,  maintenance,  and  educatioc 
of  the  said  Virginia,  if  not  from  the  time  of 
the  death  of  her  father  till  her  marriage,  a1 
least  for  the  greater  part  of  that  period.  I 
also  think,  from  the  evidence,  that  the  do-  ! 

fendant  Willen,  at  the  time  of  the  assign- 
ment to  him,  had  notice  that  the  complainant  ' 
was  making  a  claim  against  the  said  Virginia 
for  advances  of  money  made  by  him  for  her 
use  and  benefit  during  her  minority,  and  that 
he  was  making  an  effort  to  get  such  claim  ' 
allowed  by  Trultt  and  wife  In  payment  and 
settlement  of  his  Indebtedness  to  her  on  said  ' 
recognizance.     In  fact,  Willen  admits  that, 
while  be  was  in  the  mercantile  business,  he  ' 
at  different  times  sold  articles  to  the  com- 
plainant which  were  represented  at  the  time                   * 
to  be.  for  the  use  and  benefit  of  the  said  Vir- 
ginia, not  exceeding  in  the  whole,  as  he  says, 
$40  in  value.     C.  M.  Cullen,  in  his  testimony 
In  behalf  of  the  complainant,  says  that  Wil- 
len, before  the  assignment,  knew  of  the  claim 
made  by  the  complainant,  because  he  (Cul- 
len) had  informed  him  of  it    I  think  thU 
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testimony,  with  other  circumstances  proven 
In  the  cause,  outweighs  the  denial  of  notice 
In  Wlllen's  answer.  I  also  think  that  Wil- 
Ien,  the  assignee,  was  a  purchaser  of  Virgin- 
la's  share  of  said  recognizance  bona  fide  and 
for  a  valuable  consideration,  which  is  fully 
set  forth  In  his  answer,  and  also  proved  by 
some  of  the  witnesses  examined  on  his  be- 
half. The  question  for  the  consideration  of 
the  court  Is  whether  the  complainant  Is,  un- 
der all  the  circumstances  of  the  case,  enti- 
tled to  relief  in  a  court  of  equity  for  the 
money  paid,  advanced,  and  expended  by  him 
for  the  said  Virginia  during  her  minority,  as 
against  her  share  in  the  said  recognizance, 
which  has  been  duly  assigned  to  the  said 
Willen  as  aforesaid,  and  whether  this  court 
shall  interpose  to  stop  the  suit  at  law  brought 
by  Willen,  the  assignee,  to  recover  said  re- 
cognizance. The  complainant,  in  his  bill, 
claims  to  be  relieved  from  the  payment  of 
the  recognizance  on  two  grounds:  First, 
that  the  money  so  paid,  expended,  and  ad- 
vanced by  him  for  the  use  and  benefit  of  the 
said  Virginia  during  her  minority  was  a 
payment  of  the  said  Virginia's  share  of  said 
recognizance;  and,  secondly,  that,  If  not  a 
payment,  he  Is  entitled  in  equity  to  set  it  off 
even  as  against  Willen,  the  assignee.  In  re- 
gard to  the  first  ground,  It  need  only  be  sale 
that,  If  the  money  advanced  by  the  com- 
plainant for  the  use  and  benefit  of  the  said 
Virginia  be  considered  as  a  payment  of  her 
share  in  the  said  recognizance,  then  the  com- 
plainant has  a  full,  adequate,  and  complete 
remedy  in  the  court  of  law,  and  has  no  status 
on  this  ground  in  a  court  of  equity.  He  cer- 
tainly could  plead  payment  in  the  action  of 
scire  facias  brought  against  him  In  the  su- 
perior court  for  Sussex  county.  Authorities 
on  a  point  so  clear  as  this  are  scarcely  need- 
ed, but  the  case  of  Conner  v.  Pennington,  1 
Del.  Ch.  177,  may  be  cited  as  bearing  directly 
on  the  point.  As  in  that  case,  so  in  this,  the 
complainant  had  full  knowledge  of  all  the 
payments  made  by  him,  if,  indeed,  they  may 
be  so  considered,  and  the  proof  of  them  is  in 
his  own  power;  and,  if  he  have  any  defense 
at  all  on  the  ground  of  payment,  It  is  full, 
ample,  and  complete  In  the  court  In  which 
the  action  of  scire  facias  was  brought,  and 
he  could  In  said  court  avail  himself  of  the 
benefit  thereof. 

Let  us  now  consider  the  right  of  the  com- 
plainant, under  all  the  circumstances  of  the 
case,  to  invoke  the  aid  of  a  court  of  equity 
to  enable  him  to  set  off  his  claim  against  the 
said  Virginia's  share  of  the  recognizance, 
which  has  been  assigned  to  Willen.  Much 
stress  was  laid  by  the  complainant's  solicit- 
or, in  his  argument,  upon  what  he  termed 
the  special  agreement  made  by  Trultt  and 
wife  with  the  complainant  at  the  house  of 
John  P.  Burton  about  the  month  of  Novem- 
ber, 1870,  after  Truitt's  wife  had  attained 
her  majority,  and  before  the  assignment  to 
Willen,  to  allow  the  claim  of  complainant  as 
a  payment  of  or  a  set-off  to  the  said  Virgin- 


ia's share  in  said  recognizance.  As  1 
occurred  at  that  interview  between  t! 
plalnant  and  Trultt  and  wife,  there 
rect  and  positive  conflict  in  the  tea 
Daniel  Burton,  a  son  of  the  comp 
who  was  examined  on  the  part  of  tl 
plalnant,  testifies  that  he  was  presen 
said  interview  between  complainai 
Trultt  and  wife;  that  the  complainai 
over  the  account  with  Trultt  and  w 
plaining  each  item;  that  Truitt's  wl 
nounced  the  account  to  be  correct,  a 
it  should  be  paid,  except,  as  to  the  Uu 
of  $51.06,  she  said  that  she  did  not 
it,  but  that  she  would  like  to  see  the  8 
which  the  complainant  promised  to  e 
her,  and  convince  her  that  It  was  coi 
strike  it  out;  that  Dr.  Trultt  and  h 
then  both  of  them  said  that  the  accot 
correct,  and  should  be  paid;  that  tl 
plalnant  then  said  to  Dr.  Trultt  and  h 
"I  am  owing  to  Virginia  a  share  in  a 
recognizance  which  I  entered  into  In 
phans'  court  of  Kent  county  when  I  a 
part  of  the  lands  of  my  mother  a 
grandmother.  This  share  Is  due  to  > 
individually,  and  cannot  come  Into 
tiler's,  David  Burton's,  estate.  The  ; 
I  have  Just  handed  you  is  against  \ 
individually,  and  I  would  like  this  ace 
be  applied  in  payment  of  that  recogni 
Dr.  Trultt  replied:  "Mr.  Burton,  I  a 
ing  that  this  account  should  be  api 
that  way."  The  complainant  then  said 
tor,  will  you  go  to  Dover,  and  enter  ■ 
cognizance  satisfied  on  the  record  7"  1 
Itt  answered:  "Mr.  Cullen  is  my  < 
and  I  will  go  to  Georgetown  next  T 
and  instruct  him  to  allow  this  acc< 
payment  of  the  recognizance,  and  to 
the  recognizance  on  the  record."  "i 
we  were  leaving  Dr.  Trultt  and  wife, 
close  of  this  interview,  Dr.  Trultt  han 
account  back  to  the  complainant,  i 
quested  him  to  hand  it  to  Mr.  Cullen, 
he  might  know  the  amount,  and  to  t 
he  would  come  up  to  see  him  on  tl 
Tuesday,  and  instruct  him  to  allow 
count  In  payment  of  the  recognizance, 
satisfy  it  on  our  record."  On  the  oth 
Mrs.  Sophia  Jane  Burton,  wife  of  J 
Burton,  and  the  maternal  aunt  of  ss 
glnia,  who  was  examined  on  the  part 
defendant,  testifies  as  follows  in  rei 
said  interview:  "I  was  not  present  1 
ately  in  the  room  at  the  time  of  th< 
view  between  Benjamin  Burton  and  t 
George  T.  Trultt  and  wife.  The  in 
was  had  at  my  house,  in  Washington, 
county,  some  time  in  the  fall  of  tl 
1870.  During  said  Interview  I  was  s 
at  the  door  leading  from  the  room  is 
said  Interview  was  had,  which  doi 
partly  open.  I  was  near  enough  to  t 
ties  to  hear  all  that  was  said,  and  se 
was  done.  Benjamin  Burton  there  ai 
produced  a  paper  which  he  said  was 
count  he  had  against  Virginia,  the  i 
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laid  George  T.  Trultt  He  read  the  account 
iver  to  George  T.  Trultt  and  wife,  and  asked 
hem  If  it  was  correct  Trultt  told  him  that 
le  did  not  know  anything  about  it,  whether 
t  was  correct  or  not  Virginia  objected  to 
lome  parts  of  the  account.  He  (Burton)  ask- 
td  them  several  times  to  agree  u>  allow  said 
iccount  to  cancel  a  recognizance  due  the  said 
Virginia.  The  said  George  T.  Trultt  and 
Virginia,  his  wife,  both  refused  to  so  allow 
aid  account  and  referred  him  (Burton)  to 
Jharles  M.  Cullen,  Esq.;  saying  to  Burton 
hat  the  matter  had  been  put  In  the  hands  of 
dr.  Cullen,  and  that  any  arrangement  he 
x>uld  make  with  Mr.  Cullen  would  be  satls- 
actory  to  them,  or  they  would  agree  to." 
f  these  two  were  the  only  witnesses  on  this 
mint,  X  should  be  Inclined  to  think  the  pre- 
>onderance  of  the  testimony  to  be  in  favor  of 
he  complainant,  as  Daniel  Burton,  the  com- 
>lainant's  witness,  was  in  the  room  during 
he  whole  Interview,  and  more  likely  to  be 
arrect  than  Mrs.  Sophia  J.  Burton,  who  was 
lot  actually  present  in  the  room.  C.  M.  Cul- 
en,  Esq.,  however,  in  his  testimony  on  the 
art  of  the  defendant,  says,  among  other 
htngs:  "Mr.  Burton  then  said  to  me  that  he 
isd  proposed  to  Dr.  Trultt  to  allow  his  ac- 
count as  a  set-off  against  his  recognizance 
n  the  orphans'  court,  and  that  Dr.  Trultt 
isd  refused  to  make  any  arrangement,  or 
five  his  consent  thereto,  as  the  matter  was 
n  this  deponent's  hands,  as  his  attorney, 
ind  he  would  be  satisfied  with  any  arrange- 
nent  I  might  make  in  the  settlement  of  the 
)usiness."  We  thus  have  Mrs.  Sophia  Jane 
Jurton  directly  corroborated  in  her  testi- 
nony,  and  almost  In  her  very  words,  by  the 
leclaratioas  of  the  complainant  to  Mr.  Cul- 
en;  and  I  cannot  therefore  consider  It  prov- 
id  by  the  testimony  that  Trultt  and  his  wife, 
»r  either  of  them,  ever  consented  or  agreed 
o  allow  the  account  of  the  complainant  as  a 
myment  or  set-off  of  the  said  Virginia's 
ibare  of  said  recognizance.  But  it  was  sug- 
gested in  the  argument  that  the  interview 
>f  which  Mrs.  Sophia  Jane  Burton  speaks 
vas  at  a  different  time  from  the  one  referred 
;o  by  Daniel  Burton  in  his  testimony.  Of 
bis  there  is  not  the  slightest  evidence,  and 
here  is  nothing  in  the  testimony  of  any  of 
be  witnesses  to  warrant  the  assumption  of 
wo  interviews  at  the  house  of  John  P.  Bur- 
on  in  the  fall  of  1870.  But  independently 
>f  the  conflict  in  the  testimony  of  the  wlt- 
lesses,  there  Is  a  ground  on  which,  I  think, 
nich  assent  or  promise  on  the  part  of  Trultt 
ind  his  wife  would  not  in  this  court  be  re- 
;arded  as  binding  upon  either  of  them.  Cer- 
alnly,  no  promise  or  agreement  on  the  part 
>f  Trultt  and  wife  to  allow  the  claim  of  the 
mmplainant  as  a  set-off  or  payment  of  her 
ihare  in  said  recognizance  would  be  opera- 
lire  and  binding  upon  them,  unless  made 
with  full  knowledge  of  all  the  circumstances 
it  the  case.  The  complainant  had  been  the 
executor  of  David  Burton  for  more  than  15 
rears.    During  that  time  he  had  voluntarily 


taken  upon  himself  to  act  the  part  of  a  parent 
or  guardian  towards  the  said  Virginia;  and 
yet,  with  a  full  knowledge  on  his  part  of  the 
condition  of  the  estate  of  the  deceased,  and 
that  Virginia  would  get  nothing  from  her  fa- 
ther's estate,  neither  real  nor  personal,  he,  at 
said  interview,  failed  to  disclose  this  fact  to 
either  Trultt  or  his  wife.  They  had  reason 
to  suppose  at  that  time  that  Virginia  would 
be  entitled  under  her  father's  will  to  more 
than  $2,000  out  of  the  personalty,  and  to  real 
estate  worth  about  $3,000;  and  yet  the  com- 
plainant, with  knowledge  on  his  part  suf- 
fered them  to  continue  In  ignorance  of  the 
true  condition  of  David  Burton's  estate. 
There  was  on  the  part  of  the  complainant  a 
suppressio  veri,  which  would,  I  think,  render 
any  promise  or  agreement  on  the  part  of 
Trultt  and  his  wife  at  the  time  of  said  inter- 
view nugatory  and  inoperative  in  a  court  of 
equity.  See  1  White  &  T.  Lead.  Cas.  Eq.  p. 
220,  and  cases  there  cited  in  the  notes. 

That  the  assignee  of  a  chose  in  action  takes 
It  subject  to  all  the  equities  which  the  debt- 
or had  against  it  at  the  time  of  the  assign- 
ment is  a  principle  of  law  so  well  establish- 
ed as  to  require  no  citation  of  authorities. 
But  to  determine  what  constitutes  an  equity 
subject  to  which  the  assignee  takes  it  is  not 
always  so  clear,  and  often  presents  embar- 
rassing questions  to  the  court,  the  solution 
of  which  must  depend  upon  the  facts  of  each 
particular  case.  In  the  case  of  Greene  v. 
Darling,  5  Mason,  201,  Fed.  Cas.  No.  5,765, 
Judge  Story,  in  a  very  elaborate  and  well- 
considered  opinion,  in  commenting  upon  the 
doctrine  of  equitable  set-off,  at  page  214,  5 
Mason,  uses  the  following  language:  "Where 
a  chose  in  action  Is  assigned,  it  may  be  ad- 
mitted that  the  assignee  takes  it  subject  to 
all  the  equities  existing  between  the  original 
parties  as  to  that  very  chose  In  action,  so 
assigned.  But  that  is  very  different  from 
admitting  that  he  takes  subject  to  all  equi- 
ties subsisting  between  the  parties  as  to  oth- 
er debts  or  transactions.  There  is  a  wide 
distinction  between  the  cases.  An  assign- 
ment of  a  chose  in  action  conveys  merely 
the  rights  which  the  assignor  then  possesses 
to  that  thing.  But  such  an  assignment  does 
not  necessarily  draw  after  it  all  other  equi- 
ties of  an  Independent  nature.  Then,  again, 
what  Is  the  right  of  set-off?  By  our  law,  it 
is  not  a  compensation  balancing  debts  pro 
tanto,  as  In  the  Civil  law,  but  mere  matter 
of  defense.  The  party  is  not  bound  to  make 
use  of  it  He  has  his  election,  and,  if  he 
does  not  assert  it  his  debt  Is  not  extin- 
guished. It  is  a  personal  privilege,  and  not 
an  incident  or  accompaniment  of  the  debt 
If  a  person  assign  a  debt,  he  does  not  there- 
by assign  any  equity  he  may  have  to  set  it 
off  against  the  debtor.  Set-offs  can  only  be 
between  the  parties  to  the  record,  or  those 
for  whose  benefit  the  suit  is  brought.  An 
assignee  of  a  debt  may  set  It  off  against  a 
debt  due  by  himself  to  the  plaintiff,  but  cer- 
tainly not  against  a  debt  due  from  the  as- 
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slgnor  to  the  plaintiff;  nor  could  the  as- 
signor himself,  after  such  assignment,  set 
it  off  against  the  plaintiff.  The  right  of  set- 
off, in  short,  does  not  depend  upon  the  mutu- 
ality of  debts  In  their  origin,  as  an  inherent 
quality  attaching  itself  to  such  debts,  but 
upon  the  situation  and  rights  of  the  parties, 
between  whom  it  is  sought  to  be  enforced; 
and,  whether  the  suit  be  at  law  or  in  equity, 
there  must  be  personal  debts  existing  be- 
tween them,  and  not  merely  between  either 
of  them  and  third  persons.  As  has  been 
very  properly  remarked  at  the  bar,  it  Is  a 
privilege  or  right  attaching  to  the  remedy 
only,  which  In  some  states  may  be  allow- 
ed by  their  laws,  and  in  others  denied.  But 
it  touches  not  any  obligation  of  contract  or 
vested  right  But  It  is  said  that  the  right 
of  set-off  is  an  equity,  which,  at  all  events, 
the  original  debtor  may  assert  against  the 
assignor,  and  also  against  his  assignee  of 
the  debt  whether  he  has  or  has  not  notice 
of  Its  existence.  If  by  an  equity  Is  meant 
a  mere  dictate  of  natural  justice  in  a  gen- 
eral sense,  it  is  not  worth  while  to  discuss 
it,  because  this  court  is  not  called  upon  to 
administer  a  system  of  mere  universal  prin- 
ciples. If  by  an  equity  Is  meant  a  right 
which  a  court  of  equity  ought  to  enforce,  It 
remains  to  be  proved  that  such  an  equity 
exists  In  the  jurisprudence  which  this  court 
Is  called  upon  to  administer.  The  English 
court  of  chancery  has  as  yet  laid  down  no 
such  general  rule.  Where  there  are  mutual 
debts  subsisting,  and  there  Is  either  an  Im- 
plied or  express  agreement  of  stoppage  pro 
tanto,  or  mutual  credit,  doubtless  a  court  of 
equity  would  enforce  It  against  the  party 
himself  and  against  his  assignee  with  notice. 
That  It  would  enforce  it  against  his  assignee 
without  notice  is  not  so  clear,  and,  to  say  the 
least  of  it,  would  trench  upon  some  of  Its 
known  doctrines  for  the  protection  of  bona 
fide  purchasers.  There  are  some  American 
cases  In  which  a  doctrine  approaching  to 
this  extent  has  been  entertained  by  courts 
of  law;  but,  upon  examination,  they  will  be 
found  to  rest  either  upon  the  construction 
of  local  statutes  or  upon  local  jurispru- 
dence." The  learned  judge,  in  the  same 
case,  after  reviewing  the  decisions  of  the 
English  court  of  chancery,  says,  at  page  212, 
5  Mason:  "The  conclusion  which  seems  de- 
ducible  from  the  general  current  of  the  Eng- 
lish decisions  (though  most  of  them  have 
arisen  in  bankruptcy)  Is  that  courts  of  equity 
will  set  off  distinct  debts,  where  there  has 
been  a  mutual  credit,  upon  the  principles  of 
natural  justice,  to  avoid  circuity  of  suits,  fol- 
lowing the  doctrine  of  compensation  of  the 
civil  law  to  a  limited  extent"  In  2  Story, 
Eq.  Jur.  (12th  Ed.)  pp.  6S3,  684,  §  1435,  the 
author  says:  "In  the  -first  place,  it  would 
seem  that  independently  of  the  statutes  of 
set-off,  courts  of  equity,  in  virtue  of  their 
general  jurisdiction,  are  accustomed  to  grant 
relief  in  all  cases  where,  although  there  are 
mutual  and  Independent  debts,  yet  there  Is 


a  mutual  credit  between  the  partle 
ed  at  the  time  upon  the  existence 
debt  due  by  the  crediting  party  to  t 
By  mutual  credit,  In  the  sense  in  v\ 
terms  are  here  used,  we  are  to  un 
a  knowledge  on  both  sides  of  an 
debt  due  to  one  party,  and  a  credi 
other  party  founded  on  and  trustinj 
debt  as  a  means  of  discharging  it' 
It  can,  I  think,  hardly  be  preten 
the  complainant  in  the  present  cat 
titled  to  the  relief  he  seeks  on  the 
of  mutual  debts  and  credit  'or  1 
dent  that  neither  Trultt  nor  his  wl 
anything  of  the  Indebtedness  of  t 
plalnant  to  said  Virginia  on  the 
cognizance  until  they  were  lnformet 
by  the  complainant  himself  at  the  i 
at  the  house  of  John  P.  Burton  In  Ni 
1870.  At  that  time  they  thought  i 
plalnant  as  the  executor  of  David 
was  indebted  to  the  said  Virginia  fc 
due  her  under  the  will  of  her  fat 
Virginia  supposed  that  the  advanc 
by  the  complainant  for  her  use  an 
during  her  minority  were  made  out 
eys  coming  from  her  father's  esl 
they  did  not  know  of  the  existenc* 
recognizance  until  informed  thereo 
complainant  at  said  interview.  The: 
no  doubt  that  courts  of  equity  w 
pose  to  allow  set-off,  and  claims  Is 
ture  of  set-off,  in  all  cases  where  t 
peculiar  equities  between  the  partle 
for  the  interposition  of  the  court; 
question  presents  itself  whether  1 
plalnant  In  this  suit  has  such  a 
equity  as  to  call  for  the  interpoait 
court  of  equity  to  allow  his  claim 
off,  and  to  arrest  the  suit  at  law  bn 
Wlllen  to  recover  the  share  of  tl 
nizance  assigned  to  him  by  Trutt 
was  a  child  left  an  orphan  at  the  te 
of  six  years,  and  although  entitled,  i 
law  of  her  grandmother,  Polly  Ve« 
share  In  four  recognizances  in  the 
court  for  Sussex  county,  her  share 
lng  In  the  aggregate,  exclusive  of  in 
91,080.46,  and  although  entitled  to 
real  and  personal  property  left  by  h< 
after  the  payment  of  his  debts,  y 
had  a  guardian  appointed  for  her  di 
whole  time  of  her  minority.  The  c 
ant  was  the  executor  of  the  last  wl 
father  of  this  child,  who  at  the  tin 
death  left  considerable  real  and 
property,  worth  some  five  or  six  I 
dollars;  and,  at  the  expiration  of  a' 
years  after  the  death  of  the  said  c 
the  complainant  as  executor,  passe 
the  register  of  wills  for  Sussex  coun 
ond  testamentary  account  on  the  c 
the  deceased,  showing  an  unappi 
balance  In  his  hands  of  $2,335.51,  an 
no  other  account  on  said  estate  unt 
14  years  thereafter,  being  long  a 
said  child  had  attained  her  major 
long  after  the  commencement  of  t 
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tough  frequently  called  upon  to  do  so  by 

register  of  wills.  The  complainant, 
m  the  time  of  the  death  of  the  said  David 
rton  until  the  l*t  of  January,  1870,  a 
iod  of  nearly  15  years,  received  all  the 
ts  of  the  real  estate  left  by  him  at  the 
e  of  his  decease.    The  complainant,  at 

time  he  passed  his  second  testamentary 
ount  as  executor  of  David  Burton,  must 
e  known  the  true  condition  of  the  estate, 
e  years  had  then  elapsed,  and  within  that 
e  he  must  have  ascertained  all  the  debts 

from  the  testator,  and  all  the  debts  due 
him,  and  whether  collectible  or  not,  at 
it,  it  was  his  duty  to  have  done  so;  and, 
e  had  not  within  that  time  informed  him- 
'  of  the  condition  of  the  estate,  he  was 
ligent  In  the  performance  of  the  trust  he 
I  assumed.  It  will  not  do  to  say  that  by 
ping  the  estate  open  and  unsettled,  and 
tinuing  In  the  receipt  of  the  rents  of  the 
i  property,  for  15  years,  he  was  benefiting 

said  Virginia,  for  it  is  evident  that 
He  the  debts  due  from  the  decedent  were 
>aid  the  Interest  of  them  was  accumulat- 

and  that  the  real  estate,  tor  want  of  re- 
rs  and  proper  attention,  was  becoming 
h  year  less  valuable.  Besides,  this  delay 
the  settlement  of  the  estate  of  David 
ton  caused  the  said  Virginia  to  be  kept 
gnorance  of  its  true  condition,  and  very 
urally  created  in  her  mind  the  belief  that 

was  entitled  to  considerable  property 
n  her  deceased  father,  and  may  have 
sed  her  to  be  more  extravagant  In  her 
eases  than  she  would  have  been  had  she 
wn  that  her  father's  estate  was  insolvent, 

she  would  get  nothing  from  him.  The 
iplalnant  was  the  nearest  male  relative, 
at  least,  one  of  the  nearest  male  rela- 
s,  of  the  said  Virginia  after  her  father's 
th.  He  had  been  a  partner  with  her 
ler  In  the  tannery  business  at  the  time 
lis  death,  and  he  was  Intrusted  with  the 
lement  of  his  estate.     He  had  a  plain 

simple  duty  to  perform  towards  this 
d,  who  was  left  an  orphan  at  such  a 
ier  age.  That  duty  was  to  see  that  this 
d  should  have  a  legally  appointed  guard- 
to  watch  over  and  protect  her  Interests, 
tead  of  pursuing  the  plain,  simple  course 
rked  out  by  the  law,  he  chose  voluntarily 
assume  the  duties  of  guardian  without 
ig  legally  invested  with  the  powers  and 
ctlons  thereof,  and  without  bond  or  se- 
Ity  for  the  faithful  performance  of  bis 
it,  and  with  no  liability  on  him  to  ren- 
an  account  of  his  trusteeship  to  any  of- 
r  of  the  law.  Voluntarily  assuming  such 
elationship,  outside  of  the  law,  and  pos- 
ied  with  full  knowledge  on  his  part  of 
circumstances  and  financial  condition  of 

said  Virginia,  he,  of  his  own  motion, 
se  to  expend  upon  her  during  her  mlnori- 
a  sum  of  money,  not  only  largely  In  ex- 
i  of  her  Income,  but  nearly  sufficient  to 
aust  and  consume  her  whole  capital, 
it  he  was  actuated  by  pure  motives  of 


love  and  affection  towards  his  orphan  niece 
Is,  doubtless,  true,  and  it  is  also  true  that  bis- 
niece  is  morally,  If  not  legally,  bound  to  re- 
imburse him  for  his  expenses  upon  her. 
But  this  court,  as  has  often  been  remarked, 
cannot  undertake  to  administer  a  general 
system  of  morals.  If  the  complainant  had 
been  appointed  the  guardian  of  the  said 
minor  in  due  form  of  law,  he  would  have 
had  no  right  to  exceed  her  Income  without 
an  order  of  the  orphans'  court  allowing  him 
to  do  so.  If,  without  such  an  order,  he  had 
voluntarily  exceeded  her  Income,  and  had 
afterwards,  as  her  guardian,  applied  to  the 
orphans'  court  for  an  order  to  exceed  her 
Income  for  the  sole  purpose  of  reimbursing 
himself,  the  court  would  have  hesitated  in 
granting  such  an  order,  and  would  prob- 
ably have  refused  the  application.  That  the 
orphans'  court  will  generally  make  an  order 
to  exceed  a  minor's  Income  upon  the  'applica- 
tion of  the  guardian  In  a  proper  case,  such 
as  for  board,  clothing,  and  education,  is 
true;  but  in  doing  so  the  practice  of  the 
court  to  to  specify  In  the  order  the  amount 
of  the  capital  so  to  be  expended,  and  such 
orders  are  generally  for  expenses  to  be  In- 
curred, and  not  to  repay  the  guardian  for 
advances  which  have  been  made  by  him  in 
excess  of  the  Income.  In  3  Lead.  Cas.  Eq. 
p.  267,  it  to  laid  down  in  a  note:  "Under  or- 
dinary circumstances,  the  court  will,  how- 
ever, require  the  guardian  or  trustee  to  ap- 
ply for  direction  before  making  an  outlay 
of  the  Infant's  principal  for  any  purpose,  and 
will  look  with  disfavor  on  an  attempt  to  ob- 
tain a  subsequent  ratification  of  that  which 
ought  not  to  have  been  done  without  a  pre- 
vious authority."  M'Dowell  v.  Caldwell,  2" 
McCord,  Eq.  43;  Davis  v.  Roberts,  1  Smedes 
&  M.  Ch.  543;  Myers  v.  Wade,  6  Rand.  (Va.) 
444;   Davis  v.  Harkness,  6  111.  173. 

Notwithstanding  the  disfavor  with  which 
courts  of  equity  regard  all  encroachments  by 
the  guardian  upon  the  capital  of  the  ward 
without  the  previous  consent  of  the  court, 
yet  this  court  is  now  asked  to  allow  the  com- 
plainant to  exhaust  nearly  the  whole  of  the 
capital  of  the  said  Virginia  so  as  to  reim- 
burse him  for  expenses  incurred  In  behalf 
of  the  minor  upon  bis  own  voluntary  motion, 
and  without  ever  having  been  appointed  her 
guardian,  and  this,  too,  against  the  rights 
of  a  bona  fide  assignee,  for  valuable  consid- 
eration, though,  perhaps,  with  notice  of  the 
complainant's  claim.  It  will  be  well  to  pause 
and  consider  the  consequences  of  such  a  doc- 
trine before  giving  it  the  sanction  of  a  court 
of  equity.  Such  a  doctrine  would  be  fraught 
with  most  dangerous  consequences  to  minors 
who  are  under  the  especial  care  and  protec- 
tion of  courts  of  equity.  It  would  do  away 
with  all  appointments  of  guardians.  It 
would  be  a  virtual  repeal  of  our  statutes  pre- 
scribing the  rights,  powers,  and  duties  of 
guardians;  and  it  would  break  down  and  de- 
stroy all  those  safeguards  which  our  law  has 
so  wisely  thrown  around  Infants,  for  the  pro- 
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tection  of  their  estates.  Any  one  who  might 
be  indebted  to  a  minoi  could,  whenever  he 
chose  so  to  do,  make  advances  for  articles 
which  he  or  the  minor  might  think  necessary 
and  suitable,  to  an  amount  equal  to  his  in- 
debtedness, and  thus  without  law,  and  with- 
out the  sanction  of  any  court,  exhaust  the 
-capital  of  the  minor.  The  affirmance  of  such 
a  doctrine  would,  as  was  Bald  in  the  argu- 
ment at  bar,  be  a  premium  for  lawlessness. 
It  would,  doubtless,  be  a  hardship  on  the 
complainant  for  him  to  be  compelled  to  pay 
Virginia's  share  of  said  recognizance,  and  to 
lose  the  money  he  had  advanced  for  the  use 
and  benefit  of  the  said  Virginia  during  her 
minority.  But  it  would  be  a  hardship  which 
he  had  voluntarily  brought  upon  himself  by 
his  own  acts  and  conduct.  He  was  fully  ac- 
-qualnted  with  her  financial  circumstances 
-during  her  minority.  He  could  have  been 
appointed  her  guardian,  and  if  her  income 
were  not  sufficient  for  her  support,  mainte- 
nance, and  education,  he  could  have  applied 
to  the  orphans'  court  for  an  order  to  exceed  her 
Income,  which,  in  a  proper  case,  would  have 
been  granted  by  the  court.  Such  a  course 
would  have  been  in  consonance  with  the  laws 
of  our  state,  and  would  have  protected  him 
In  any  advance  he  might  have  made  for  the 
benefit  of  bis  ward  If  within  the  order  of  the 
court  He  chose  not  to  pursue  the  plan 
which  the  law  directed,  but  he  preferred  to 
take  the  matter  in  his  own  hands,  and  to  act 
as  her  guardian  without  the  sanction  of  law. 
Besides,  he  knew  that  the  said  Virginia  might 
marry  before  she  became  of  age,  and  that 
by  the  law,  as  it  then  stood,  her  personal 
property  would  become  her  husband's,  and 
that  any  chose  in  action  possessed  by  her 
might  be  reduced  Into  possession  and  be- 
come his.  He  ran  these  risks  when  he  might 
have  protected  himself;  and,  if  thereby  he 
becomes  a  loser,  he  has  no  one  to  blame  but 
himself. 

If  the  view  Just  presented  be  correct,  this 
case  might  rest  here;  but  it  may  be  well  to 
notice,  briefly,  the  account  of  the  complain- 
ant, which  be  asks  this  court  to  allow  him  to 
set  off  against  Virginia's  share  of  said  recog- 
nizance, assigned  by  her  husband  to  Wlllen. 
That  an  infant  may  lawfully  contract  for 
necessaries  suitable  to  his  circumstances  and 
station  In  life  is  a  familiar  principle  of  law. 
It  Is  an  exception  to  the  general  rule  that 
Infants  cannot  make  contracts  which  are 
binding  upon  them,  and  it  is  an  exception 
which  has  been  made  by  the  common  law 
solely  for  the  benefit  of  the  Infant.  This  ac- 
count of  the  complainant,  however,  Is  not 
for  necessaries  furnished  by  the  complainant 
himself  to  the  said  minor.  Every  Item  of 
the  account  is  either  for  money  paid  by  the 
complainant  to  other  parties  for  board,  cloth- 
ing, and  tuition  furnished  and  supplied  by 
them  to  the  said  Virginia,  or  for  money  ad- 
vanced by  the  complainant  directly  to  the 
said  Virginia,  for  her  to  purchase  clothing  or 
for  her  traveling  expenses.    It  may  be  true 


that  the  board,  clothing,  and  tultlo 
said  Virginia  so  paid  for  by  the  con 
were  necessary  tor  her,  and  perhai 
to  her  circumstances  and  station; 
court  is  left  without  any  satisfac 
dence  on  this  point.  It  is  true  that 
plainant  presents  receipts  for  mos 
money  expended  by  him  for  the  f 
glnla,  and  that  these  receipts  are  pr 
is  also  true  that  the  articles  and  ma 
which  the  complainant  paid  come  w 
class  of  "necessaries"  for  which  a 
may  lawfully  contract;  but  whether 
cific  articles  furnished,  for  which  1 
plainant  paid,  and  for  which  the 
were  given,  were  necessaries  suitabl 
said  minor,  is  not  sufficiently  clear : 
evidence.  "In  suits  at  law  for  nee 
the  question  whether  the  articles  are 
classes  for  which  an  infant  is  boun 
is  one  of  law  for  the  court  The 
whether  they  were  actually  necess 
suitable  to  the  condition  of  the  infai 
of  fact  for  the  Jury."  1  Pars.  Cont 
Beeler  v.  Young,  1  Bibb,  519;  Glovt 
1  McCord,  572;  Bent  v.  Manning,  10 
Grace  v.  Hale,  2  Humph.  27. 

It  was  urged  in  the  argument  that 
Virginia,  after  she  became  of  age, 
the  account  to  be  correct;  but  on  t 
there  is  some  conflict  in  the  testim 
it  la  certain,  even  by  the  testimony 
lei  Burton  (the  strongest  witness  for 
plainant  on  this  point),  that  she  Hi 
mit  the  correctness  of  the  last  itei 
account  of  $51.06,  stated  In  the  ac 
have  been  kept  by  complainant's  wl 
account  extended  through  a  perlc 
years,  and  commenced  when  Vlrgl 
not  quite  6  years  old.  It  was  lmpos 
her  to  have  remembered  all  the  art: 
nlshed  to  her  during  that  entire  pei 
to  have  known  whether  the  article 
nlshed  were  necessary  and  suitabl 
condition,  and  whether  the  accoun 
whole  was  correct  or  not 

Again,  several  items  In  the  accoun 
moneys  advanced  directly  by  the  < 
ant  to  the  said  Virginia  during  her 
While  It  is  true,  as  before  observed 
infant  may  lawfully  contract  for  ne 
suitable  to  his  estate  and  station.  It 
ly  true  that  an  Infant  cannot  borro1 
so  as  to  render  himself  liable  to  a 
for  money  lent,  although  borrowed 
pended  for  necessaries,  because  the 
not  'or  his  own  sake,   trust  him 
expenditure.     1   Pars.   Cont   pp.   ! 
Smith  v.  Gibson,  Peake,  Ad.  Cas.  52 
v.  Boucher,  1  Salk.  279. 

Again,  the  largest  item  In  this  a« 
that  of  March  1,  1864,  paid  John  P.  : 
$515.  The  voucher  for  this  item 
to  be  for  board  and  washing  for 
Virginia  from  August  1,  1855,  to  1 
1864,  eight  years  and  seven  mom 
said  John  P.  Burton  was  the  husbai 
maternal  aunt  of    the    said    Vlrgti 
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'bom  she  lived  from  the  time  of  ber  father's 
»ath  until  her  marriage  to  George  T.  Truitt 
:  is  a  familiar  principle,  announced  by  sev- 
•al  reported  decisions  in  our  state,  that  the 
w  will  not  imply  a  contract  to  pay  for  board 
id  support  between  near  relatives,  and  it  Is 
so  to  be  noted  that  this  bill  of  John  P.  Bur- 
in, which  the  complainant  paid,  extended 
trough  a  period  of  eight  years  and  seven 
onths.  My  purpose  in  alluding  to  these 
jitters  appearing  on  the  face  of  the  account 
not  to  express  any  opinion  as  to  the  liabili- 
of  George  T.  Truitt  and  his  wife  to  the 
implainant  on  this  account  In  a  court  of  law, 
it  to  show  that  there  are  questions  of  law 
ising  on  the  account  itself  which  may  ma- 
rially  affect  the  rights  of  the  parties,  and 
at  the  rights  of  the  complainant  and  the 
ibility  of  Truitt  and  his  wife  on  this  ac- 
tunt  should  be  first  ascertained  and  estab- 
shed  In  a  court  of  law  before  the  comploln- 
lt  is  entitled  to  call  upon  this  court  to  set 
r  this  open  and  unascertained  account 
jainst  a  clear,  fixed,  and  ascertained  indebt- 
Iness  due  from  blm  on  said  recognizance. 
s  a  rule,  the  court  of  chancery  will  not  set 
r  unliquidated  and  unascertained  accounts, 
oot  v.  Ketchum,  15  Vt.  258. 
It  appears,  among  the  exhibits  filed  in  this ' 
iuse,  that  on  the  21st  of  August,  1873,  Ben- 
min  Burton,  the  complainant,  commenced 
the  superior  court  for  Sussex  county,  by 
reign  attachment,  a  suit  against  George  T. 
ruitt  and  Virginia  C,  his  wife,  to  recover 
dgment  against  them  for  the  moneys  ad- 
inced  by  him  for  the  use  and  benefit  of  the 
id  Virginia  during  her  minority.  On  this 
it  of  foreign  attachment,  the  lands  devised 
■  David  Burton  to  his  daughter,  Virginia, 
id  then  owned  by  her,  were  attached.  Sub- 
quently  special  ball  was  entered  by  the  de- 
odants,  and  the  attachment  dissolved,  after 
Men  plaintiff's  narr.  was  filed,  and  the 
use  pleaded  to  Issue;  but  nothing  further 
ems  to  have  been  done  in  that  suit,  and 
still  sleeps  quietly  on  the  records  of  the 
perlor  court 

it  only  remains  briefly  to  notice  one  or  two 

ber  points  presented  by  the  solicitor  for  the 

mplainant  in  the  argument  at  bar. 

ft  was  suggested  by  him  that,  if  the  assign- 

ent  by  Truitt  to  Willen  had  been  made 

th  a  fraudulent  Intent  on  the  part  of  Wil- 

i  to  prevent  the  complainant  from  collect- 

i  his  debt  against  Truitt's  wife,  the  asslgn- 

;nt  would  not  avail  in  equity.    This,  as  a 

ineiple  of    equity    jurisprudence,   is    true; 

t  the  proposition  lacks  evidence  to  support 

There  is  no  proof  whatever  In  the  cause 

any  fraud,  actual  or  implied,  on  the  part 

Willen.     Willen  was  a  bona  fide  purchas- 

for  a  valuable  consideration,  though  per- 

ps  with  notice,  at  the  time  of  the  assign- 

>nt  to  him,  of  some  claim  on  the  part  of 

e   complainant  against  the  said   Virginia. 

■aud  is  never  presumed,  but  must  always 

proved  like  any  other  fact  in  a  cause. 

Vnotner  ground  assumed  by  the  complain- 


ant's solicitor  as  a  reason  why  the  court 
should  allow  the  complainant's  claim  as  a 
set-off  in  this  case  was  the  alleged  insolven- 
cy of  Truitt.  Courts  of  equity  will  some- 
times allow  a  set-off  on  account  of  insolvency, 
when  otherwise  they  would  not  interfere. 
In  our  own  state  the  superior  court,  in  the 
exercise  of  its  equity  powers,  will  sometimes 
allow  judgments  to  be  set  off  against  each 
other  in  cases  of  insolvency,  and  even  after 
an  assignment,  when  made  for  the  purpose 
of  defeating  the  rights  of  set-off  (Morris  v. 
Hollls,  2  Har.  [Del.]  4);  but  in  the  present 
case  there  is  no  evidence  that  Truitt  was 
or  is  insolvent  It  is  true  that  Willen,  in 
his  answer,  states  that  Truitt,  about  the  time 
of  his  assignment,  was  under  execution  by 
one  of  his  creditors,  and  was  threatened  with 
suits  by  some  others  of  his  creditors.  It 
does  not  follow,  however,  that  because  a 
man  may  be  under  execution  process,  and 
threatened  with  suits  by  some  of  his  cred- 
itors, he  is  therefore  Insolvent.  Indeed,  It 
appears  from  the  evidence  that  out  of  the 
consideration  money  which  Willen  was  to 
pay  Truitt  for  the  assignment  of  Truitt's 
wife's  share  in  the  four  recognizances,  aft- 
er the  payment  of  all  his  indebtedness, 
there  remained  to  Truitt  about  $853,  which 
amount  was  secured  to  him  by  the  two 
judgment  notes  of  Willen,  and  which  were 
afterwards  paid  by  Willen  to  him.  Insol- 
vency, when  relied  on  by  a  complainant  as 
a  ground  for  relief,  must  be  proved  by  him, 
like  any  other  fact;  and  the  only  proof  on 
this  point  In  the  present  case  shows  Truitt 
to  be  solvent 

Residence  out  of  the  state  was  also  another 
ground  suggested  by  the  complainant's  solic- 
itor for  granting  the  relief  asked  for  in  the 
complainant's  bill.  The  answer  to  this  Is 
that  Truitt  and  his  wife  were  both  residents 
of  Sussex  county  before  and  at  the  time  of 
the  assignment  and  continued  such  residents 
until  after  the  commencement  of  this  chan- 
cery suit 

In  considering  this  case,  I  have  not  thought 
it  necessary  to  express  any  opinion  as  to  the 
admissibility  of  the  testimony  of  George  T. 
Truitt  and  his  wife,  taken  by  Willen  before 
they  were  made  parties  defendants,  and  to 
which  the  complainant,  through  his  solicitor, 
excepted,  nor  to  decide*  whether  or  not  the 
answer  of  Truitt  and  his  wife  was  to  have 
the  effect  of  an  answer  under  oath,  called  for 
by  the  complainant's  bill,  in  regard  to  which 
there  was  a  difference  of  opinion  between  the 
solicitors  of  the  respective  parties.  In  arriv- 
ing at  my  conclusions,  I  have  disregarded 
entirely  the  testimony  of  Truitt  and  his  wife, 
and  I  have  not  given  to  the  answer  of  Truitt 
and  his  wife  the  effect  of  an  answer  under 
oath,  called  for  by  the  complainant's  bill. 
I  have  therefore  given  to  the  complainant 
the  benefit  of  his  exceptions  on  both  these 
points,  without,  however,  expressing  any 
opinion  in  regard  to  them.  Upon  a  careful 
consideration  of  this  whole  case,  I  am  of 
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opinion  that  the  complainant  has  failed  to 
establish  any  equity  entitling  him  to  the  re- 
lief sought  for  in  his  bill.  I  therefore  think 
that  the  Injunction  heretofore  issued  in  this 
cause  should  be  dissolved,  and  the  bill  dis- 
missed, with  costs.  Let  the  decree  be  enter- 
ed accordingly. 


MILLER  v.   WESTERN   NAT.   BANK  OF 

YORK. 

(Supreme  Court  of  Pennsylvania.     Jan.  6, 

1896.) 

Demand   bsfobb   Suit— Action   fob   Bank  De- 
posit. 

1.  Where  one  mails  to  a  bank  money  and 
checks  for  deposit,  but  the  bank  refuses  to  ac- 
knowledge receipt  thereof,  and  persistently  de- 
nies such  receipt,  the  relation  of  depositor  and 
depositee  is  not  created. 

2.  Where  a  bank  positively  and  repeatedly 
denies  one's  right  to  make  any  claim  upon  it  in 
respect  of  currency  and  checks  mailed  by  him 
to  it  for  deposit,  the  depositor  need  not  make  de- 
mand before  bringing  suit  on  account  of  such  de- 
posit. 

Appeal  from  court  of  common  pleas,  York 
county. 

Action  by  Jacob  A.  Miller  against  the 
Western  National  Bank  of  York.  From  a 
judgment  for  defendant;  plaintiff  appeals. 
Reversed. 

Nlles  &  Neff,  for  appellant.  Oeise,  Ziegler 
&  Strawbridge,  for  appellee. 

STERRETT,  O.  J.  In  his  statement  filed, 
plaintiff  bases  his  claim  on  substantially  the 
following  averments  of  fact:  (1)  That  on 
May  24,  1887,  he  duly  remitted  by  mail  to 
defendant  bank,  for  deposit  to  his  credit, 
$745  in  currency  and  $640  in  properly  In- 
dorsed checks,  which  currency  and  checks, 
together  with  a  letter  of  same  date  to  the 
bank  and  a  certain  promissory  note,  were  In- 
closed In  a  securely  sealed  and  properly  ad- 
dressed envelope,  and  mailed  at  Red  Lion 
post  office.  The  following  is  a  copy  of  said 
letter:  "Red  Lion,  York  County,  Pa.,  May 
24,  1887.  Western  National  Bank,  York,  Pa. 
—Gent:  Inclosed  find  note.  Currency,  $745.- 
00.  Checks,  $640.00.  Respy.,  J.  A.  Miller." 
(2)  That  on  the  following  day,  May  25,  1887, 
he  received  by  mail  from  defendant  bank  a 
communication  returning  his  said  letter  and 
promissory  note,  and  nothing  else.  Said 
communication  was  written  on  the  returned 
letter,  by  the  cashier  of  defendant  bank,  in- 
forming plaintiff  that  the  accompanying 
promissory  note  had  not  been  Indorsed  by 
him,  and  requesting  him  to  Indorse  and  re- 
turn it.  The  following  Is  a  copy  of  what  the 
cashier  thus  wrote:  "Note  not  Indorsed  by 
you.  Indorse  and  return.  Very  resp.,  C.»E. 
Lewis,  Cash."  (3)  That  said  currency  and 
checks,  amounting  to  $1,385,  were  received 
by  the  defendant  bank  on  the  24th  day  of 
May,  1887;  but  it  failed,  neglected,  and  re- 
fused to  give  plaintiff  credit  therefor,  or  for 
any  part  thereof,  etc.    The  defendant  bank, 


in  its  affidavit  of  defense,  denies  tb 
received  said  $745  In  currency  am 
checks,  or  any  part  thereof,  by  maii 
wise,  and  also  denies  that  plaintifl 
24,  1887,  or  at  any  other  time,  v 
mailed  to  it  a  letter  such  as  the 
talned  in  his  statement;  but,  on  the 
It  avers:  That  on  May  14,  1887 
mailed  a  letter  to  defendant  whlct 
more,  read  thus:  "Gent:  Inch 
note.  Reap.,  J.  A.  Miller."  That  i 
did  contain  a  note  which  defendan 
plaintiff  intended  should  be  disco 
him,  and  proceeds  passed  to  his  c 
said  note  not  being  indorsed,  defen* 
wrote  at  the  end  of  said  letter  t! 
"Not  indorsed  by  you.  Indorse  aj 
Very  res.,  O.  E.  Lewis,  Cashr.," 
mailed  the  same  to  plaintiff.  Tha 
ter,  thus  returned  to  plaintiff  by  n 
about  May  14,  1887,  did  not  co 
words  and  figures,  "Currency, 
Checks,  $640.00,"  either  at  the  Or 
received  by  the  defendant  bank  o 
was  returned  by  mall  to  plaintiff. 

It  thus  appears  that  the  material 
on  which  plaintiff  based  his  claim 
the  amount  of  said  currency  an 
with  Interest,  etc.,  were  expressly 
and  denied.  The 'controlling  issue  < 
fore  the  Jury  was  therefore  whethe: 
rency  and  checks  were  mailed  t 
ceived  by  defendant  bank,  as  a 
plaintiff.  The  burden  of  proof  ws 
and  he  accordingly  Introduced 
tending  to  Sustain  his  claim,  the 
portant  item  of  which  testimony  w 
ter  of  May  24,  1887,  advising  def 
the  remittance  of  said  currency  aj 
Without  proving  to  the  satlsfactl 
jury  that  these  were  mailed  to  am 
by  the  bank,  plaintiff  had  no  case. 

It  Is  not  our  purpose  to  review 
mony  bearing  on  the  questions  ir 
the  issue.  It  is  sufficient  to  say  ti 
sented  questions  of  fact,  which  w< 
for  the  exclusive  determination  of 
The  case  was  submitted  to  them, 
and  adequate  instructions  as  to  the 
must  be  found  by  them  before  tl 
be  warranted  in  rendering  a  verdic 
of  plaintiff.  After  commenting  on 
mony  relied  on  by  the  parties,  re 
the  learned  trial  Judge  said,  am 
things:  "The  facts  of  this  case  are 
small  compass.  We  have  the  ev 
the  plaintiff,  accompanied  by  this 
f erring  to  his  letter  of  May  24.  : 
very  largely  based  upon  it  that  h< 
amounts  stated  therein  to  the  bai 
posit:  and  we  have  the  eviden< 
cashier  that  it  was  not  so  received, 
it  was  unaccompanied  by  any  dep 
he  received  it,  and  that  it  did  not 
its  face  any  reference  to  any  depo. 
amount;  and  then  we  have  these  t 
to  the  plaintiff,  and  his  acquiesce! 
settlement  of  his  account  by  the  b 
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i  the  bringing  of  this  suit,  with  the  ex- 
■ption  of  those  two  letters.  As  I  told  you 
the  beginning,  the  central  fact— the  cen- 
al  question— in  this  case  Is  whether  that 
•posit  was  made;  and  that  is  entirely  de- 
indent  upon  this  letter,  its  genuineness, 
id  its  present  altered  or  unaltered  condi- 
jn."  In  answering  defendant's  second 
tint,  referring  to  the  letter,  he  said:  "If  the 
ite  of  the  paper  when  received  at  the  bank 
as  May  14,  1887,  and  if  that  date  has  been 
lanjred  to  May  24,  1887,  by  the  plaintiff,  or 
ith  his  knowledge,  procurement,  or  assent, 
m  hare  the  right  to  apply  the  principle  that 
>  who  tampers  with  or  Interferes  in  any 
ay  with  an  instrument  of  evidence  which 
i  is  going  to  use  on  his  behalf  must  have 
ery  presumption  against  him.  The  jury  is 
titled  to  make  every  presumption  against 
m.  And  if  the  words,  'Currency,  $745. 
leeks,  $640,'  were  not  in  the  letter  when 
wived  at  the  bank  and  returned  to  the 
aintlff,  but  were  inserted  afterwards  by 
in,  or  with  his  knowledge,  procurement,  or 
nsent,— I  say.  If  these  words  were  not  In 
e  letter  when  they  were  received  at  the 
ink.— there  is  an  end  of  this  case;  for  there 
3uld  be  an  absolute  want  of  evidence  show- 
?  that  this  deposit  was  made."  Again,  in 
Inning  defendant's  third  point,  he  explicit- 
charged:  "That  unless  the  Jury  are  satls- 
d  from  the  evidence  that  on  the  24th  of 
ay  the  alleged  deposit  in  currency  and 
et-ks  was  received  by  the  defendant,  as 
erred  by  the  plaintiff  •  •  *  in  bis  state- 
snt,  the  verdict  must  be  for  defendant" 
Cnder  these  and  other  instructions,  quite  as 
vorable  to  the  defendant  bank  as  they 
ould  have  been,  the  verdict  for  plaintiff  was 
ndered,  subject  to  the  question  of  law  re- 
rved.  The  verdict  thus  rendered  necessarily 
iplies  a  finding  by  the  Jury  of  each  and  ev- 
r  material  fact  relied  on  by  the  plaintiff,  as 
ove  stated,  including,  of  course,  the  main 
ft  that  the  money  and  checks,  amounting  to 
.385,  were  remitted  to  and  received  by  the 
fondant  bank  on  or  about  May  24,  1887,  as 
orred  in  his  statement.  For  the  purposes 
this  appeal,  these  facts  must  be  regarded 
having  been  conclusively  established  by 
e  verdict;  and  the  sole  question  is  whether, 
view  of  the  facts  thus  established,  the 
art  was  warranted  in  reserving  the  ques- 
n.  and  afterwards  entering  Judgment  there- 
for the  defendant,  non  obstante  veredicto, 
Icly  for  the  reason  that  no  formal  demand 
is  made  by  plaintiff  before  he  brought  suit, 
the  relation  of  depositor  and  depositee  had 
en  admitted,  or  established  by  the  verdict, 
cannot  be  doubted  that  no  action  could  have 
en  maintained  by  the  depositor  until  a  form- 
demand  had  been  made  by  him  or  waived 
the  bank.  The  principle  applicable  in 
ch  cases  Is  too  well  recognized  to  require 
her  argument  or  citation  of  authority;  but, 
we  nave  seen,  that  is  not  this  case.  As  to 
;  currency  and  checks  in  question,— the  on- 
ttema  of  claim  and  subjects  of  controversy 


In  this  case,— the  defendant  bank  has,  from 
first  to  last,  persistently  denied  that  the  rela- 
tion of  depositor  and  depositee  between  it  and 
plaintiff  ever  had  any  existence  in  fact;  and 
the  plaintiff  does  not  base  his  right  to  recover 
on  the  existence  of  any  such  relation,  but  on 
the  sole  ground  that,  while  the  bank  received 
the  currency  and  checks  transmitted  by  him, 
It  refused  to  credit  him  therewith,  or,  in  any 
manner,  to  recognize  him  as  depositor  of  the 
same.  Why,  then,  require  him  to  perform 
the  idle  ceremony  of  demanding  payment  of 
that  which  the  bank  persistently  denied,  and 
still  denies,  he  ever  deposited,  and  as  to  which 
be  himself  does  not  claim  that  the  relation  of 
depositor  and  depositee  was  ever  created? 
That  relation  cannot  be  created  without  the 
meeting  of  two  minds, — one  to  propose,  and 
the  other  to  accept  In  this  case,  plaintiff  of- 
fered to  deposit  the  currency  and  checks  with 
defendant  bank,  but  the  latter  never  accepted 
the  offer,  and  has  always  denied  that  it  was 
ever  made.  The  Jury  found  as  a  fact  that  it 
was  made,  and  that  the  currency  and  checks 
in  question,  accompanying  it  were  retained 
by  the  bank.  In  these  circumstances,  the  ex- 
istence of  which  has  been  conclusively  estab- 
lished by  the  verdict  there  was,  in  my  opin- 
ion, no  necessity  for  any  demand  before  bring- 
ing suit  On  all  occasions,  before  suit  as  well 
as  after,  the  bank  positively  denied  that  it 
had  ever  undertaken  to  act  as  depositee  of 
the  checks  and  currency  in  question,  and 
actually  repudiated  plaintiff's  claim  thereto. 
Having  done  this,  the  defendant,  on  the  score 
of  consistency,  should  not  be  permitted,  by 
way  of  further  defense,  to  insist  that  there 
was  no  demand  for  that  which  it  declares  it 
never  had.  In  view  of  the  clearly  established 
and  undisputed  facts,  I  would  hold,  as  mat- 
ter of  law,  that  the  plaintiff  had  a  right,  with- 
out more,  to  maintain  an  action  for  the 
amount  of  his  claim. 

But  assuming  that  this  position  is  either 
doubtful  or  untenable,  and  that  It  was  incum- 
bent on  the  plaintiff  to  prove,  inter  alia,  that 
demand  was  made,  or  that  it  was  waived  by 
the  bank,  or  that  the  necessity  for  demand 
was  obviated  or  dispensed  with  by  unequivo- 
cal acts  of  the  bank,  which  were  tantamount 
to  an  express  waiver,  can  there  be  any  doubt 
that  the  latter  alternative  was  conclusively 
established  by  uncontradicted  evidence,  to 
which  some  reference  has  been  made?  We 
think  not  While  the  duties  of  depositor  and 
depositee  are,  as  a  general  rule,  reciprocal,— 
the  one  to  pay  on  demand,  and  the  other  to 
make  such  demand,  before  a  right  of  action 
accrues,— there  are,  as  in  other  transactions 
where  previous  demand  is  required,  several 
exceptions  to  the  rule.  When,  for  example, 
a  bank  has  suspended  payment  and  closed 
Its  doors,  a  demand  would  be  unavailing. 
The  bank  by  its  acts  has  waived  the  neces- 
sity for  a  demand.  Cooper  v.  Mowry,  16 
Mass.  7.  "Notice  by  a  bank  to  its  depositor 
that  his  claim  will  not  be  paid"  renders  de- 
mand unnecessary.    Farmers'  &  Mechanics* 
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Bank  v.  Planters'  Bank,  10  Gil]  &  J.  422; 
2  Am.  &  Eng.  Enc.  Law,  102.  So,  also,  send- 
ing a  depositor  an  account  claiming  the  mon- 
ey as  its  own.  Bank  v.  Benoist,  10  Mo.  519. 
"Discontinuing  banking  operations,  with 
knowledge  thereof  by  depositor,"  is  equiva- 
lent to  express  waiver  of  demand.  Planters' 
Bank  v.  Farmers'  &  Mechanics'  Bank,  8  GUI 
&  J.  449.  And,  generally,  where  It  is  shown 
that  demand,  if  made,  would  be  disregarded 
or  prove  useless,  the  necessity  of  making  It 
Is  obvious,  and  need  not  be  proved.  Heard 
v.  Lodge,  20  Pick.  53;  Abels  v.  Glover,  15 
La.  Ann.  247;  5  Am.  &  Eng.  Enc.  Law, 
528b;  1  Morse,  Banks  (3d  Ed.)  p.  548,  g  322e; 
Bank  v.  Bailey,  12  Blatchf.  480,  Thomp.  Nat. 
Bank  Cas.  260,  and  Fed.  Gas.  No.  2,635.  In 
Heard  v.  Lodge,  supra,  It  was  said:  "It  Is  a 
fundamental  principle  that  the  necessity  for 
a  formal  demand  Is  often  waived  or  obviated 
by  the  conduct  of  the  other  party,  or  when 
the  state  of  the  case  is  such  as  to  show  that 
a  demand  would  have  been  unavailing.  It  is 
peculiarly  true  in  a  case  where  the  party 
wholly  denies  the  right  of  him  who  seeks 
performance."  "If  the  bank,  by  words  or 
conduct,  denies  the  depositor's  right  to  his 
balance,  it  becomes  presently  liable  to  an  ac- 
tion without  formal  demand,  and  interest 
would  be  recoverable  as  damages."  Bank  v. 
Bailey,  Thomp.  Nat.  Bank  Cas.  263,  Fed.  Cas. 
No.  2,635.  There  Is  no  sounder  maxim  than 
that  upon  which  all  the  foregoing  and  other 
so-called  "exceptions"  to  the  general  rule  as 
to  demand  are  founded:  "The  law  compels 
no  one  to  do  vain  or  useless  things."  Ac- 
cording to  the  positive  and  uncontradicted 
evidence  in  this  case,  In  connection  with  the 
facts  conclusively  established  by  the  verdict, 
it  would  have  been  an  utterly  vain  and  use- 
less thing  for  the  plaintiff  to  have  made  a 
formal  demand  on  defendant  bank  before 
bringing  suit.  The  necessity  for  such  de- 
mand was  clearly  obviated  by  the  unequivo- 
cal acts  and  declarations  of  the  bank  in  posi- 
tively and  repeatedly  denying  plaintiff's  right 
to  make  any  claim  upon  it  In  respect  of  the 
currency  and  indorsed  checks  in  controversy. 

If  there  was  any  question  as  to  the  regu- 
larity or  validity  of  the  verdict,— whether  it 
was  against  the  weight  of  the  evidence,  or 
contrary  to  the  charge,  etc.,— the  proper  fo- 
rum for  that  was  the  court  below.  From  the 
fact  that  defendant's  rule  for  new  trial,  etc., 
was  discharged,  it  may  be  Inferred  that  the 
verdict  was  satisfactory  to  the  court  Wheth- 
er that  was  so  or  not  is  not  a  matter  for  our 
consideration.  As  an  approved  verdict,  we 
must  accept,  as  verity,  the  findings  of  fact  of 
which  it  is  necessarily  predicated. 

It  follows  from  what  has  been  said  that  the 
question  of  law  reserved:  "Whether  the 
plaintiff,  not  having  shown,  or  proved  any  de- 
mand and  refusal,  before  suit  brought,  for 
the  value  of  the  deposit,  is  entitled  to  recover 
In  this  suit,  if  otherwise  entitled  to  recover," 
—Is  irrelevant  and  Immaterial,  and  judgment 
for  the   defendant,  non   obstante   veredicto, 


was  unwarranted.  Both  assignmei 
ror  are  therefore  sustained.  Judg 
versed,  and  judgment  is  now  enteret 
of  the  plaintiff,  on  the  verdict,  for  f 
amount  found  by  the  jury,  with  inte 
date  of  the  verdict. 


GUMP  v.  GOODWIN  et  al 
(Supreme  Court  of  Pennsylvania. 
1896.) 
Rsvibw   on  Appeal— Ddties  or  Tkiai 
Set-Off— Absionid  Claim. 

1.  In  cases  such  as  appeal  large 
discretion  of  the  lower  court,  where 
mony  is  frequently  heard  and  passed 
opinion   should    always    be   filed    by 
court,  Betting  forth,  at  least  briefly,  il 
of  fact  and  the  grounds  of  its  decisio 

2.  A  claim  assigned  with  the  expi 
ment  that,  if  it  is  not  allowed  as  a 
favor  of  the  assignee,  it  shall  be  reassi 
not  be  used  by  the  assignee  as  a  set-o 

Appeal  from  court  of  common  plet 
county;  Allen  P.  Dickey,  Judge. 

A  judgment  was  entered  upon  a  w 
attorney  in  favor  of  G.  M.  Gump,  f 
Abraham  Gump,  against  John  T. 
and  James  L.  Smith.  From  an  c 
charging  a  rule  to  show  cause'  why  s 
ment  should  not  be  opened,  defem 
peal.     Affirmed. 

W.  A.  Hook  and  A.  A.  Purman,  1 
lants.  A.  F.  SUveus  and  J.  B.  Dc 
appellee. 

PER  CURIAM.  In  cases  such  as 
pealing  largely  to  the  discretion  of 
below,  where  oral  testimony  of  wit 
frequently  heard  and  passed  upon, 
ion  should  always  be  filed  by  the  c 
ting  forth,  at  least  briefly,  its  findinj 
and  the  grounds  of  its  decision.  W 
in  a  position  to  properly  weigh  the  1 
or  consider  its  credibility  with  the  i 
crimination  as  the  court  below,  an 
therefore  have  the  benefit  of  such  a 
to  guide  us  in  determining  whethe 
posing  of  the  case  in  that  court,  t 
such  abuse  of  discretion  as  calls  fc 
terference. 

Aided  by  the  able  and  exhaust 
ment  of  the  learned  counsel  for  th< 
ants,  we  have  carefully  examined  t 
what  voluminous  record  before  us, 
not  convinced  that  the  court  comm 
error  in  refusing  to  open  the  judgi 
let  defendants  into  a  defense.  The 
was  certainly  not  sufficient  to  wa; 
reformation  of  an  Instrument  slgne 
ties  fully  competent  to  understand 
tents.  Without  considering  the  ev 
notice  of  the  prior  transfer  of  the  ; 
to  the  use  plaintiff,  it  is  sufflclen 
that  the  assignment  of  the  claim,  ] 
as  a  set-off,  was  with  the  express  a 
that,  if  the  set-off  was  not  allowed, 
should  be  reassigned.    This  is  not  a 
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sfer  of  ownership  to  enable  the  assignee 
se  the  claim  as  a  set-off.  McGowan  v. 
long,  79  Pa.  St  472. 

e  find  nothing  In  the  record  that  would 
ify  us  in  sustaining  any  of  the  assign- 
ts  of  error;  nor  do  we  think  that  either 
hem  requires  further  notice.  Decree  af- 
ed,  and  appeal  dismissed,  with  costs  to 
aid  by  defendants. 


rERPRISE  OIL  &  GAS  CO.  ▼.  NATION- 
AL TRANSIT  CO. 
apreme  Court  of  Pennsylvania.     Jan.  6, 

1896.) 
ikt  IK   Common  —  Rbcovbkt  of  Promts— 
Pabtnbr— Inconsistent  Positions. 

1,  Plaintiff,  a  partnership,  owned  a  certain 
ease,  which  it  was  unable  to  operate,  and 
4x  it  accordingly  assigned  by  its  president, 
rving  one-eighth  of  the  oil.  This  one-eighth 
le  oil  obtained  by  the  assignee  was  accord- 
7  run  into  the  line  of  defendant  pipe-line 
pany,  which  credited  it  on  its  books  to  plain- 
but  afterwards  refused  to  deliver  it  to  plain- 
on  the  ground  that  it  belonged  to  one  J., 
owned  a  sixteenth  interest  in  plaintiff  firm, 
who  had  not  joined  in  the!  assignment  by, 

itiff,  though  he  knew  thereof.  Held  that, 
.  had  but  an  undivided  interest  in  the  oil, 
ras  entitled  to  but  a  sixteenth  interest  in  the 
in  defendant's  custody,  which  represented 
profits  of  the  firm;  and  hence  his  claim  was 
efense  to  plaintiff's  suit  for  the  value  of  the 

2,  One  cannot  claim  profits  under  a  lease 
e  by  a  firm,  as  a  partner  therein,  and  at  the 
e  time  repudiate  the  lease  because  not  join- 
a  or  assented  to  by  him. 

ppeal  from  court  of  common  pleas,  But- 
county;  John  M.  Greer,  Judge. 
rtlon  by  the  Enterprise  Oil  &  Gas  Com- 
y,  a  partnership,  against  the  National 
nsit  Company.  From  a  Judgment  for 
aidant  plaintiff  appeals.     Reversed. 

J.  D.  Strohecker,  in  the  fall  of  1889. 
i  the  owner  of  a  number  of  oil  and  gas 
es  situate  in  Beaver  and  Butler  counties, 
ong  these  several  leases  was  a  lease 
ch  he  obtained  from  Kezlah  Allen  on  the 
day  of  August,  1889.  He,  with  others, 
:eived  the  Idea  of  organizing  a  company 
'  plaintiff  In  this  suit),  called  the  Enter- 
e  Oil  &  Gas  Company.  They  drew  up 
cles  of  copartnership,  which  were  signed 
a  number  of  them,  Intending  first  to 
ce  it  a  limited  partnership,  but  they 
ndoned  the  idea  of  a  limited  partnership, 

never  recorded  the  articles.  Mr.  Stro- 
ler  was  the  president  of  the  partnership, 

as  such,  together  with  others,  divided 
shares  in  the  partnership  into  thirty-sec- 

3,  and  fixed  the  price  of  each  share  at 
>.  In  the  month  of  October,  1889,  Mr.  Stro- 
cer  turned  over  all  the  leases,  among  them 
Kezlah  Allen  lease,  In  manner  following: 
iow  all  men  by  these  presents,  that  I,  C. 
}.  Strohecker,  do  hereby  set  over  and 
sfer  all  the  within-described  leases  to  the 
^rprise  Oil  and  Gas  Company,  their  heirs 
assigns,  for  their  own  separate  use,  for 


consideration  elsewhere  written.  In  witness 
whereof,  I  do  hereby  set  my  hand  and  seal, 
this  22nd  day  of  October,  1889."  This  assign- 
ment vested  title  to  the  leases  In  the  Enter- 
prise Oil  &  Gas  Company,  and  was  the  only 
evidence  that  the  members  had  any  interest 
therein  whatever.  The  Keziah  Allen  lease 
was  for  the  period  of  one  year,  or  so  long 
thereafter  as  oil  or  gas  was  produced  in  pay- 
ing quantities.  The  company  did  not  feel 
able  to  operate  that  lease,  and,  a  short  time 
before  It  expired  unless  operated,  they  au- 
thorized the  president  to  assign  the  same  to 
J.  M.  Latchaw,  reserving  one-eighth  of  the 
oil.  The  assignment  was  In  writing,  as  fol- 
lows: "Know  all  men  by  these  presents, 
that  the  Enterprise  Oil  and  Gas  Company, 
of  Zellenople,  do  hereby  set  over,  transfer, 
and  assign  the  western  half  of  these  leases 
to  J.  M.  Latchaw,  his  heirs  and  assigns,  for 
the  consideration  mentioned  In  articles  of 
agreement.  October  17,  1890.  Enterprise 
Oil  and  Gas  Company,  C.  J.  D.  Strohecker, 
President  H.  Weckbecker,  Secretary.  Wit- 
ness: Fred  Zehner,  Jr."  J.  M.  Latchaw, 
the  purchaser,  formed  a  company  called 
Latchaw  Armor  Company,  and  drilled  one- 
well  on  this  lease,  and  obtained  oil.  The 
one-eighth  of  the  oil  was  run  Into  the  lines  of 
the  National  Transit  Company,  defendant,  in 
the  name  and  to  the  credit  of  the  Enterprise 
Oil  &  Gas  Company,  as  per  agreement;  and 
on  the  1st  day  of  October,  1893,  the  Enter- 
prise Oil  &  Gas  Company  had  over  1,000 
barrels  to  their  credit.  Some  time  prior  to 
the  bringing  of  the  suit,  the  Enterprise  Oil 
&  Gas  Company  called  for  their  oil.  Mr. 
Strohecker  was  the  president  of  the  com- 
pany, and  usually  lifted  the  oil  to  Its  credit 
and,  after  paying  debts  of  the  company,  di- 
vided the  same  to  and  among  the  several 
members.  When  he  called  for  the  company's 
balance  produced  from  the  Keziah  Allen 
lease,  the  company  defendant  refused  to  de- 
liver it,  saying  that  one  John  T.  Johnson 
had  given  them  notice  that  he  claimed  the 
oil.  Johnson  was  a  member  of  the  Enter- 
prise Oil  &  Gas  Company,  and  participated 
in  its  profits  and  management.  Defendant 
company  refused  to  deliver  the  oil,  and  on 
the  20th  day  of  November,  1893,  suit  was 
brought 

Lev.  McQulston  and  J.  O.  Vanderlin,  for 
appellant     R.  P.  Scott  for  appellee. 

MITCHELL,  J.  This  case  was  unfortu- 
nately tried  on  a  wrong  theory  throughout 
The  oil  was  received  by  the  defendant  for 
account  of  plaintiff,  and  so  credited  on  the 
defendant's  books.  Prima  facie,  therefore, 
It  belonged  to  plaintiff;  and,  though  it  would 
be  a  good  defense  to  show  that  it  was  claim- 
ed by  the  real  owner,  yet  such  defense  In- 
volved the  burden  of  proof  that  the  claimant 
had  In  fact  the  better  title.  This  the  defend- 
ant entirely  failed  to  show.  It  defended  on 
Johnson's  title,  or  rather  permitted  him  to 
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-do  bo  in  Its  name.  Johnson's  Interest,  as 
agreed  by  all  parties,  was  an  undivided  six- 
teenth. Whether  it  was  a  sixteenth  in  the 
partnership,  or  a  sixteenth  in  the  leases  as 
a  tenant  In  common,— the  issue  on  which  the 
Jury  were  permitted  to  find  a  verdict,— was, 
for  the  purposes  of  this  case,  entirely  Imma- 
terial In  either  case,  as  already  said,  his 
interest  was  undivided,  and  he  never  had  any 
separate  possession  either  of  the  land  or  of 
the  oil.  There  was  not  only  no  evidence 
that  this  particular  oil  was  his,  but,  on  the 
•contrary,  prima  facie  it  was  the  plaintiff's. 
It  was  delivered  by  its  lessee  to  the  defend- 
ant, as  a  carrier  for  it  The  possession  of 
the  carrier  was  its  possession,  as  against  all 
the  world  but  a  claimant  showing  a  better 
title.  The  utmost  that  Johnson  showed,  even 
•on  his  own  claim  to  be  a  tenant  in  common, 
was  that  as  to  one-sixteenth  of  the  oil  his 
title  was  the  same,  as  good,  but  no  better 
than  that  of  the  other  15  cotenants  represent- 
ed by  the  plaintiff.  The  status  of  the  case, 
■even  in  the  most  favorable  light  for  Johnson, 
was  the  same  as  If  he  had  been  suing  his  co- 
tenants  for  his  share  of  the  profits  of  the 
land. 

The  rights  and  remedies  of  tenants  in  com- 
mon among  themselves  have  been  the  sub- 
ject of  some  discussion  in  this  state.  At 
•common  law,  as  each  was  entitled  to  the 
Joint  possession  of  the  whole,  there  was  no 
liability  to  account  to  each  other,  except  up- 
on an  express  agreement  to  act  as  bailiff,  or 
an  actual  ouster,  which  would  sustain  an 
ejectment  for  restoration  of  possession  and 
mesne  profits.  The  act  of  4  Anne  (chapter 
16,  i  27)  dispensed  with  the  necessity  of  ex- 
press appointment  as  bailiff,  and  gave  an 
Action  of  account  against  the  cotenant  "re- 
ceiving more  than  comes  to  his  Just  share  or 
proportion."  And  in  this  state  it  has  been 
settled,  after  some  variance  of  opinion,  that 
the  action  is  not  necessarily  in  account  ren- 
der, but,  where  there  has  been  an  express 
promise,  it  may  be  in  assumpsit.  Gillls  v. 
McKinney,  6  Watts  &  S.  78.  In  Borrell  v. 
Bon-ell,  33  Pa.  St.  492,  the  majority  of  the 
•court  sustained  assumpsit  on  an  Implied  ob- 
ligation to  account;  but  this  case  was  prac- 
tically overruled  in  Kline  v.  Jacobs,  68  Pa. 
St  57,  where  the  subject  was  discussed  by 
Sharswood,  J.,  and  the  rule  clearly  laid  down 
that  there  Is  no  Implied  obligation  to  account 
for  mere  use  and  occupation  by  one  tenant  In 
common,  who  has  by  his  title  a  right  of  pos- 
session of  the  whole,  although  It  Is  joint,  and 
that  assumpsit  can  only  be  maintained  on 
an  express  promise  to  pay  rent  or  to  account. 
The  best  summary  of  the  law  in  our  own 
books  will  be  found  in  the  admirably  clear 
and  accurate  opinion  of  Judge  Thayer  In  Nor- 
ris  v.  Gould,  15  Wkly.  Notes  Cas.  187.  Bat 
-all  of  our  cases.  Including  even  those  which 
have  most  favored  the  action  in  assumpsit, 
such  as  Borrell  v.  Borrell,  supra,  and  Luck  v. 
Luck,  113  Pa.  St.  256,  6  Atl.  142.  have  held 
that,  unless  on  an  express  promise  of  a  liq- 


uidated sum,  all  the  cotenant  is 
account  for  is  a  share  of  the  profiti 
most,  therefore,  that  Johnson  coul 
covered,  if  this  had  been  a  dir 
against  his  cc  tenants,  would  have 
excess  which  they  had  received 
proper  share  of  fifteen-sixteenths 
was  allowed  to  recover  the  whole 
In  controversy,  on  the  ground  that 
ant  in  common  of  one-sixteenth,  1 
titled  to  one-sixteenth  of  the  entii 
of  the  lease,  without  having  given 
of  evidence  that  any  of  his  cotenai 
ceived  more  than  their  due  shai 
the  evidence  as  it  stood,  there  \i 
fense  at  all  made  out,  and  the  ji 
have  been  directed  to  find  for  pi 
the  full  amount  of  the  oil. 

There  is  another  difficulty  In  tl 
Johnson's  title  in  the  present  case 
In  controversy  was  delivered  by 
to  his  lessor,  the  plaintiff,  as  rent 
lease.  Johnson  cannot  affirm  and 
the  lease  in  the  same  breath.  If  h 
ty  to  it,  he  must  take  his  share,  as 
do,  upon  a  distribution  of  the  rent 
ducting  all  proper  charges  and  ex; 
he  is  not  a  party  to  the  lease,  he  ha 
to  any  share  in  the  rent,  and  mi 
the  lessee,  as  a  cotenant  who  has  i 
ed  his  title.  Judgment  reversed,  i 
de  novo  awarded. 


JOHNSON  et  al.  v.  PRICE  i 

(Supreme  Court  of  Pennsylvania. 
1896.) 

TBSi.NCT   in   Common— Suit  for  Ac 
Equity  Jurisdiction. 

1.  Plaintiffs  and  defendants  ow 
lease  as  tenants  in  common,  and  we: 
in  the  business  of  mining  and  selling  1 
and  in  the  machinery  and  applionc 
tiffs  bought  and  paid  for  the  machim 
pliances,  and  drilled  the  well,  and  tl 
production  was  carried  on  by  them 
years,  the  title  to  the  lease  being  h 
defendant  in  trust  for  himself  and 
parties.  Plaintiffs  expended,  for  1 
of  all,  $14,000,  and  defendants  ala 
money  in  the  business.  Held  that 
refusal  of  defendants  to  furnish  an; 
of  their  expenditures,  plaintiffs  were 
seek  relief  in  equity  by  a  bill  for  an  i 

2.  Act  May  6,  1891,  providing  a 
one  who  furnishes  labor  or  materia 
tenants,  and  to  one  of  several  joint  o 
may  pay  the  share  of  another,  did 
plaintiffs'  right  to  such  remedy. 

Appeal  from  court  of  common  pit 
county;   John  M.  Greer,  Judge. 

Bill  by  K.  K.  Johnson  and  J.  J 
against  E.  E.  Price  and  others.  I 
cree  for  defendants,  plaintiffs  ap 
versed. 

W.  H.  Lusk,  for  appellants.  J.  E 
and  Levi  M.  Wise,  for  appellees. 


GREEN,  J.     Upon  the  facts-  set 
bill  in  equity  in  this  case  it  woul 
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It  to  conceive  of  a  more  appropriate  case 
■  equitable  cognizance  than  this.  The 
lintlffs  and  defendants  were  the  owners  as 
lants  in  common  of  an  oil  lease,  and  they 
>re  partners  in  the  machinery  and  appli- 
ces  for  developing  the  oil,  and  in  the  busi- 
es of  mining  and  selling  the  oil  produced 
im  the  well.  Their  respective  individual 
erests,  both  in  the  lease  and  in  the  ma- 
Lnery  and  business,  are  fully  and  precisely 
;  out  In  the  bill.  The  necessary  machin- 
r  and  appliances  were  bought  and  paid  for 
the  plaintiffs.     The  well  was  drilled  by 

>  plaintiffs.  Oil  was  obtained  In  paying 
untitles,  and  the  work  of  production  was 
Tied  on  by  them  for  several  years.  The 
le  to  the  lease  was  held  by  one  of  the  de- 
idants  in  trillt  for  himself  and  all  the 
ter  parties,  plaintiffs  and  defendants.    In 

>  boring  of  the  well  and  in  producing  the 
the  plaintiffs  had  expended  for  the  bene- 
of  all  the  sum  of  $14,000.    The  defendants 

0  had  expended  moneys  in  the  joint  busi- 
es, to  which  they  would  be  entitled  to 
dit  upon  a  settlement  of  the  accounts  of 
;  business.  But  the  plaintiffs,  after  re- 
ited  efforts  to  obtain  a  settlement  of  ac- 
ints,  failed  to  do  so  because  of  the  refusal 
the  defendants  to  furnish  any  statement 
their  expenditures,  and  the  plaintiffs  were 
!refore  ignorant  of  the  same,  and  needed 
covery  in  order  to  ascertain  the  same.  No 
ermlnation  of  the  rights  of  the  parties  as 
:ween  themselves  could  be  had  without  a 
tlement  of  all  the  accounts  of  the  business, 

1  for  that  purpose  the  present  bill  was 
d. 

t  is  beyond  all  question  that  a  bill  In  j 
ilty  was  not  only  the  proper,  but  the  el- 
usive, remedy  for  the  plaintiffs  upon  these 
niitted  facts,  unless  that  remedy  was  tak- 
away  by  the  act  of  May  6, 1891  (P.  L.  41). 
e  defendants  demurred  to  the  bill  on  that 
i  specified  ground,  and  thereby  admitted 

the  material  facts  set  forth  in  the  bill, 
e  court  below  sustained  the  demurrer,  and 
missed  the  bill,  and  in  so  doing  committed 
ry  serious  error.  A  most  cursory  examina- 
n  of  the  act  of  1881  shows  that  it  never 
s  Intended  to  meet  a  case  of  this  char- 
ter, that  it  gave  no  new  or  additional  rem- 
r  to  plaintiffs  circumstanced  as  these 
ilntiffs  are,  and  that  it  made  no  chaBge 
latever  in  the  law  as  It  stood  in  reference 

the  settlement  of  partnership  accounts, 
e  first  section  of  the  act  simply  gives  a 
nedy  in  assumpsit  to  any  one  performing 
ts  of  labor  or  furnishing  material  for  the 
xiuction  of  oil  or  gas  against  any  one  Joint 
•ner,  joint  tenant,  or  tenant  in  common, 
d  authorizes  a  recovery  in  such  action  of 
»  pro  rata  share  due  and  owing  by  such 
nt  owner,  joint  tenant,  or  tenant  in  com- 
>n.  The  second  section  provides  that,  if 
y  one  of  such  joint  owners  or  tenants  in 
nmon  pays  the  pro  rata  share  due  by  an- 
v.83A.no.l4 — 44 


other  of  them,  he  may  recover  the  amount 
so  paid  in  the  same  manner  as  is  provided 
In  the  first  section  in  the  case  of  the  persons 
furnishing  labor  or  materials.  It  will  be 
seen  at  once  that  no  change  is  made  In  the 
law  as  to  the  remedies  between  partners; 
that  the  remedy  in  the  first  section  Is  lim- 
ited entirely  to  claims  by  strangers  to  the 
enterprise,  who  furnish  labor  or  materials 
to  several  parties  Jointly  interested;  and  that 
the  remedy  in  the  second  section  is  given  to 
one  of  several  joint  owners  who  may  pay  the 
share  of  another.  The  present  case  has 
nothing  to  do  with  any  of  these  contingen- 
cies. It  Is  not  the  claim  of  a  stranger,  but 
of  parties  who  are  themselves  Jointly  inter- 
ested with  the  defendants  in  a  common  en- 
terprise belonging  to  the  whole  of  them.  It 
is  not  a  case  of  a  payment  by  the  plaintiffs 
of  the  amount  due  by  any  one  of  their  coten- 
ants  and  an  effort  to  recover  the  amount  so 
paid,  but  it  is  a  case  of  parties  whose  real 
relations  to  each  other  are  those  of  partners 
in  a  joint  business,  to  which  all  are  bound  to 
contribute  the  several  proportions  of  their 
respective  interests.  That  there  are  mutual 
accounts  between  the  plaintiffs  and  defend- 
ants growing  out  of  their  joint  relationship 
is  set  forth  in  the  bill  and  admitted  by  the 
demurrer,  and  that  upon  an  adjustment  of 
all  the  accounts  there  is  a  large  balance  due 
from  the  defendants  to  the  plaintiffs  is  as- 
serted in  the  bill  and  admitted  by  the  demur- 
rer. It  is  almost  a  work  of  supererogation 
to  cite  the  perfectly  familiar  authorities  that, 
in  order  to  oust  the  equitable  jurisdiction, 
the  remedy  or  supposed  remedy  at  law  must 
be  full,  adequate,  and  complete  (Kirkpatrlck 
v.  McDonald,  11  Pa.  St  387);  or  that  equita- 
ble jurisdiction  does  not  depend  on  the  want 
of  a  common-law  remedy,  but  may  be  sus- 
tained on  the  ground  that  it  is  the  most  con- 
venient remedy  (Appeal  of  Brush  Electric 
Co.,  114  Pa.  St  574,  7  Atl.  794);  or  that  the 
extension  of  the  remedy  at  law  to  cases  orig- 
inally within  the  jurisdiction  of  a  court  of 
equity  is  no  bar  to  a  chancery  proceeding 
for  the  same  cause  (Wesley  Church  v.  Moore, 
10  Pa.  St  273);  or  that  equity  seeks  to  pre- 
vent unnecessary  litigation  by  disposing  In 
any  one  proceeding  of  all  the  questions  which 
arise  affecting  many  persons  (Appeal  of  Bler- 
bower,  107  Pa.  St.  14;  Appeal  of  Harper,  109 
Pa.  St  9,  1  Atl.  791);  or  that  there  must  not 
only  be  a  remedy  at  law,  but  It  must  be  ade- 
quate, and  reasonably  convenient  (Warner  v. 
McMullln,  131  Pa.  St  370, 18  Atl.  1056).  See, 
also,  Drake  v.  Lacoe,  157  Pa.  St  17,  27  AtL 
588.  There  are  plenty  of  other  reasons  why 
this  bill  should  be  sustained,  and  none  why 
it  should  be  dismissed.  The  decree  of  the 
court  below  Is  reversed,  the  plaintiffs'  bill  re- 
instated, and  the  defendants  are  directed  to 
answer  over  to  the  bill,  and  the  record  Is  re- 
mitted to  the  court  below  at  the  cost  of  the 
appellees. 
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PRINGLB  v.  VESTA  COAL  CO. 
(Supreme  Court  of  Pennsylvania.     Jan.  6, 
1896.) 
Mining   Operations  —  Isjurt   to   8crfa.ce—  Re- 
covert  op  Damages. 

1.  If  the  owner  of  coal  beneath  the  surface 
undertakes  to  mine  and  remove  it,  and  damage 
results  to  the  surface,  which  is  owned  by  an- 
other person,  either  from  negligence  in  conduct- 
ing the  mining,  or  from  failure  to  properly  and 
sufficiently  support  the  surface,  or  from  both 
these  causes,  the  surface  owner  may  recover 
compensation. 

2.  Where  plaintiff  avers  that  the  injuries  to 
the  surface  resulted  both  from  negligent  mining 
by  defendant  and  the  latter's  failure  to  provide 
proper  surface  support,  he  may  show  that  the  in- 
juries resulted  from  both  three  causes  combined, 
or  from  either  of  them  separately. 

Appeal  from  court  of  common  pleas,  Wash- 
ington county;   Mcllvalne,  Judge. 

Trespass  by  James  Prlngle  against  the 
Vesta  Coal  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.     Affirmed. 

John  D.  McKennan  and  H.  M.  Dougan,  for 
appellant.     Wlnfleld  Mcllvalne,  for  appellee. 

PER  CURIAM.  The  subjects  of  complaint 
In  the  first  three  specifications  of  error  are 
the  affirmance  of  plaintiff's  requests  for 
charge  recited  therein,  respectively.  The  tes- 
timony properly  before  the  Jury  tended  to 
prove  the  facts  of  which  these  three  proposi- 
tions are  severally  predicated,  and,  having 
been  submitted  to  them  In  a  clear,  correct, 
and  comprehensive  charge,  their  verdict  nec- 
essarily Implies  a  finding  of  said  facts  sub- 
stantially as  stated.  As  to  the  law  involved 
in  these  propositions.  It  is  scarcely  necessary 
to  say  that  It  has  been  well  settled  in  a 
line  of  cases  commencing  with  Jones  v.  Wag- 
ner, 66  Pa.  St.  429,  to  which  it  is  our  pur- 
pose to  adhere.  In  that  and  other  cases  fol- 
lowing in  Its  wake,  It  has  been  uniformly 
held  that,  where  there  has  been  a  separation 
of  the  coal  from  the  surface,  the  owner  of 
the  latter,  In  the  absence  of  agreement  to  the 
contrary,  has  an  absolute  right  to  have  his 
surface  supported  precisely  as  It  was  In  Its 
natural  state.  If  the  owner  of  the  coal  un- 
dertakes to  mine  and  remove  It,— as  he  has 
an  undoubted  right  to  do,— and  damage  re- 
sults to  the  surface,  either  (a)  from  negli- 
gence in  conducting  his  mining  operations, 
or  (b)  from  failure  to  properly  and  sufficient- 
ly support  the  surface,  or  (c)  from  both  these 
causes  combined,  the  surface  owner  is  enti- 
tled to  recover  compensation  for  such  Injury 
as  be  may  show  he  has  sustained.  Jones  v. 
Wagner,  supra;  Horner  v.  Watson,  79  Pa. 
St.  242;  Coleman  v.  Chadwick,  80  Pa.  St  81; 
Carlln  v.  Chappel,  101  Pa.  St.  348.  In  stat- 
ing his  claim  plaintiff  substantially  avers 
that  the  Injuries  of  which  he  complains  were 
the  result  of  two  causes,— negligent  mining, 
and  defendant's  failure  to  provide  proper 
surface  support  It  was  competent  for  him 
to  prove  on  the  trial  that  said  Injuries  result- 
ed from  both  of  these  causes  combined,  or 


from  either  of  them  separately.  A 
lnation  of  the  testimony  shows  that 
to  prove  all  the  material  averments  c 
In  the  statement.  It  involved  que: 
fact  which  were  for  the  exclusive  c 
tlon  of  the  Jury,  and  to  them  it  w 
submitted,  with  properly  guarded  : 
quate  Instructions.  There  was  no 
refusing  to  affirm  either  of  defendant 
for  charge  recited  In  the  remaining  ; 
tlons.     Judgment  affirmed. 


KELLY  v.  MARSHALL  et  i 
(Supreme  Court  of  Pennsylvania. 
1896.) 

Broker's  Commissions— Sale  op  Oil  Pi 
Revocation  op  Agenct. 
Plaintiff  solicited  the  privilege  o 
a  certain  oil  lease  for  sale,  and  at  his  s 
the  price  was  three  times  reduced,  an 
after  a  month  of  fruitless  effort  on  hi 
sell  it,  the  property  was  withdrawn  by 
er,  who  considered  that  its  salable  v 
being  injured  by  its  repeated  offers 
ited  market,  and  would  be  affected  by 
terprises  in  that  locality,  besides  whic 
velopment  of  the  property  was  delaye 
suspension  of  operations  on  an  unflnii 
pending  the  negotiations  for  sale.  El< 
after  the  withdrawal  of  the  property  t 
sold  it  directly  for  $50,000  to  the  pei 
whom  plaintiff  had  opened  negotiati 
from  whom  he  had  obtained  an  offer  ol 
Held,  that  the  owner  had  a  right  to  r 
plaintiff's  agency  at  the  time  at  whic 
so,  provided  such  revocation  was  In  gx 
and  not  merely  to  relieve  the  owner 
payment  of  commissions. 

Appeal  from  court  of  common  pl< 
ler  county;  Ewing,  Judge. 

Action  by  John  K.  Kelly  again 
Marshall  and  others  to  recover  com 
for  the  sale  of  oil  property.  From 
ment  for  plaintiff,  defendants  app 
versed. 

S.  A.  &  Chas.  M.  Johnston  and  C 
terman,  for  appellants.  William  & 
Geo.  B.  Gordon,  for  appellee. 

FELL,  J.  The  plaintiff  was  at 
by  the  defendants  to  sell  an  oil-p 
property,  on  which  there  were  a  ni 
wells  completed  and  one  partly  dr 
$70,000.  Upon  his  representation 
price  was  too  high,  it  was  afterr 
duced  to  $60,000,  then  to  $55,000,  a 
ly  to  $52,500.  The  last  reduction  v 
about  one  month  after  the  plalntifTf 
ment  with  the  understanding  tha 
the  property  was  sold  that  day.  It  ' 
withdrawn,  and  bis  agency  ended, 
not  succeed  in  obtaining  a  higher  o 
$47,500.  This  was  declined  by  th< 
ants,  and  he  was  tben  notified 
property  was  withdrawn,  and  the  i 
the  negotiation  separated  and  went 
homes,  and  the  defendants  resu 
drilling  of  the  unfinished  well,  oper 
which  had  been  suspended  during  i 
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dona.  Eleven  days  after  this  the  de- 
dants  sold  the  property  for  $50,000,  the 
'chaser  being  the  same  person  -with  whom 

plaintiff  had  opened  negotiations,  and 
m  whom  he  had  obtained  the  offer  of 
,500.  Upon  the  trial  of  an  action  brought 
the  plaintiff  to  recover  commissions,  on 

ground  that  he  had  brought  the  parties 
ether,  and  that  his  agency  was  the  effl- 
at  cause  of  the  sale,  the  Jury  was  in- 
acted  that,  as  there  had  been  no  time 
id  by  the  original  agreement  within 
lch  a  sale  should  be  effected,  the  plain- 
had  a  reasonable  time  within  which  to 
are  a  purchaser,  and  that  the  defend- 
a  could  not,  within  that  time,  revoke  his 
>ncy,  and  relieve  themselves  of  liability 
pay  the  commission  agreed  upon.  This 
traction  was  repeated  In  the  answers  to 
i  defendants'  points,  and  is  the  subject 
Ave  of  the  assignments  of  error.  The 
intlff  was  not  a  real-estate  broker.    He 

not  have  charge  of  the  property.  His 
mcy  was  not  coupled  with  an  interest,  or 
inded  upon  a  consideration.  He  had  so- 
ted  the  privilege  of  offering  the  proper- 

for  sale.  At  his  suggestion  the  price 
1  been  three  times  reduced,  and  finally, 
er  a  month  of  fruitless  effort  upon  his 
-t,  a  time  limit  within  which  a  sale  should 
effected  was  fixed.  The  reason  for  wlth- 
iwing   the  property  was   stated  to   him. 

the  judgment  of  the  owners  its  salable 
ue  was  being  injured  by  its  repeated 
srs  in  a  limited  market,  and  was  certain 
be  affected  by  the  result  of  other  enter- 
ses  in  the  locality,  and  the  defendants 
re  delayed  in  the  development  of  their 
n  property  by  the  suspension  of  opera- 
08  on  their  unfinished  well  pending  the 
rotiations  for  sale.  The  interest  was  a 
sehold,  liable  to  sudden  changes  in  value, 
1  the  character  of  the  property  waB  such 
it  time  was  of  the  highest  importance  in 
iling  with  it,  and,  .presumably,  the  es- 
lce  of  all  contracts  in  relation  to  its  sale, 
e  remarks  of  Mitchell,  J.,  in  the  opinion 
the  court  In  Vincent  v.  Oil  Co.,  165  Pa. 

402,  30  Atl.  991,  have  direct  application 
this  case:  "The  nature  of  the  property, 
oil-producing,  made  it  liable  to  fluctuate 
value,  which  raises  the  presumption  that 
le  was  of  the  essence  of  transactions  con- 
ning it;  and  the  facts  in  regard  to  the 
lis  in  the  Immediate  vicinity  then  going 
*rn  show  that  a  new  development  at  any 
le  might  materially  affect  its  value,  and 
it  this  was  understood  by  the  parties." 
der  the  facts  and  circumstances,  as 
>wn  by  the  testimony,  we  think  It  was  the 
at  of  the  defendants  to  revoke  the  plain- 
's agency  in  the  manner  and  at  the  time 
which  they  did  so,  and  that  it  was  not 

the  Jury  to  fix  the  limits  of  time  within 
lch  it  could  be  done.  Whether  the  revo- 
ion  of  the  agency  was  made  In  good 
th,  or  was  a  mere  subterfuge  to  relieve 
i  defendants  from  the  payment  of  com- 


missions, was  an  open  question  at  the  trial, 
and  was  for  the  jury.  It  may  appear  that 
the  plaintiff,  if  not  entitled  to  commissions 
as  such,  could  still  recover  compensation  for 
services  rendered  before  the  revocation  of 
his  agency.  Jackel  v.  Caldwell,  156  Pa.  St 
266,  26  AtL  1063;  Vincent  v.  Oil  Co.,  supra. 
But  the  case  was  not  tried  upon  that  line. 
The  second,  third,  fourth,  and  fifth  assign- 
ments of  error  are  sustained,  and  the  judg- 
ment Is  reversed,  with  a  venire  de  novo. 


FRAZIER  v.  BOROUGH  OF  BUTLER. 

(Supreme  Court  of  Pennsylvania.     Jan.  6, 
1896.) 

Actios   against    Borough  —  Obstruction    ik 
Street — Notice  to  Council — Instruc- 
tions—Refusal  of  Request. 

1.  In  an  action  against  a  borough  for  inju- 
ries caused  by  the  deposit  in  the  street  of  earth 
and  rubbish  removed  in  bringing  the  sidewalk  to 
the  level  of  the  street,  it  was  proper  to  charge 
that,  as  the  borough  the  year  before  had  cut 
down  the  grade  of  the  street  to  the  depth  of  sev- 
eral feet,  it  must  have  been  known  to  the  author-  i 
ities  that  the  sidewalks  would  be  cut  down  to  a 

grade  to  conform  to  the  street,  and  that  it  was 
therefore  their  duty  to  see  that  by  such  work 
the  street  was  not  rendered  dangerous,  and  un- 
necessarily obstructed. 

2.  It  was  proper  to  leave  to  the  jury  the 
question  whether,  under  all  the  circumstances, 
it  was  necessary  to  use  the  street  as  a  place  of 
deposit,  and  whether  it  was  reasonably  neces- 
sary to  leave  the  material  there  for  a  day  or 
several  days. 

3.  An  instruction  that  notice  to  a  member 
of  the  borough  council  of  the  obstruction  must 
be  regarded  as  notice  to  the  council  is  not  an  an- 
swer to  a  request  to  charge  that  knowledge  by 
such  member  was  notice  to  the  borough. 

4.  It  was  proper  to  charge,  in  effect  that 
the  jury  might  infer,  if  from  the  character  of 
the  obstruction  it  was  conspicuous  or  noticeable, 
and  if  it  had  been  long  contintK-d,  that  the  bor- 
ough had  notice  of  it 

5.  Knowledge  by  a  member  of  the  borough 
council  of  an  obstruction  in  a  street,  arising 
from  the  fart  that  the  obstruction  was  caused 
by  a  contractor  in  grading  a  sidewalk  for  such 
member,  is  not  notice  to  the  borough  of  the  ob- 
struction. 

Appeal  from  court  of  common  pleas,  Butler 
county;  J.  H.  Longenecker,  Judge. 

Action  by  Alexander  Frazier  against  the 
borough  of  Butler  for  personal  injuries. 
From  a  Judgment  for  plaintiff,  defendant 
appeals.    Affirmed. 

W.  A.  Forquer  and  T.  C.  Campbell,  for  ap- 
pellant. Ralston  &  Greer  and  S.  F.  Bowser, 
for  appellee. 

DEAX,  J.  Peter  Schenk  and  H.  Schreide- 
man  owned  two  lots  fronting  194  feet  on 
Jefferson  street  In  Butler  borough.  The 
sidewalks  were  of  boards,  for  which  they  de- 
sired to  substitute  permanent  stone  pavement 
and  accordingly  they  let  the  contract  for  the 
preparatory  grading  to  Samuel  Kidd.  The 
grading  was  somewhat  heavy,  being  a  cut 
at  one  end  and  a  fill  at  the  other.  The  con- 
tractor commenced  the  work  on  16th  March, 
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1892,  and  continued  it  until  completed.  Dur- 
ing the  progress  of  the  work  large  piles  of 
earth  and  rubbish  were  deposited  on  the 
street,  which  last,  between  the  curbs,  was  25 
feet  wide.  A  large  part  of  this  earth  and 
rubbish  was  removed  each  day,  but  generally 
there  remained  each  night  a  pile  of  that 
taken  out,  and  this  had  been  the  case  from 
the  16th  of  March,  the  commencement  of  the 
work,  until  the  24th,  a  period  of  eight  days; 
but  it  was  not  the  same  that  hod  been  taken 
out  the  first  day;  may  have  been  that  de- 
posited on  the  day  before.  The  evidence 
seemed  to  show  the  contractor  did  not  re- 
move the  earth  and  rubbish  as  fast  as  it  was 
deposited  on  the  street,  the  result  being  it 
was  continuously  incumbered  with  a  pile  of 
it,  night  and  day.  After  dark  on  the  last- 
named  date,  24th  March,  the  plaintiff  was 
driving,  with  a  companion,  along  the  street, 
In  a  buggy,  at  an  ordinary  speed,  when  his 
wheel  struck  the  pile  of  rubbish,  the  buggy 
was  upset,  and  he  was  seriously  Injured. 
There  was  no  light  or  watchman  to  warn 
travelers  of  the  obstruction.  He  brought  suit 
for  damages,  and  the  jury,  under  the  law 
announced  by  the  court  as  applicable  to  the 
evidence,  awarded  him  $800.  Judgment  be- 
ing entered  on  the  verdict,  defendant  ap- 
peals, assigning  six  errors. 

The  first  Is  to  the  instruction  of  the  court 
that  as,  the  year  before  the  borough  had 
cut  down  the  grade  of  the  street  to  a  depth 
of  several  feet,  it  must  have  been  kuowu  to 
the  authorities  that  the  sidewalks  would  be 
cut  down  to  a  grade  to  conform  to  the  street; 
and  it  was  therefore  their  duty  to  see  to  it 
that  by  such  work  the  street  was  not  ren- 
dered dangerous,  and  unnecessarily  obstruct- 
ed. There  was  no  error  in  this  Instruction. 
The  streets  and  highways  of  boroughs  are 
under  the  control  and  supervision  of  councils. 
If  by  municipal  legislation,  as  here,  very  con- 
siderable changes  In  grade  of  the  driveway 
or  street  were  made,  rendering  necessary 
consiuerable  change  In  the  sidewalks,  care 
according  to  the  circumstances  required  close 
supervision  on  part  of  the  borough  authori- 
ties of  the  conduct  of  property  owners.  It 
was  not  the  case  of  a  property  owner  merely 
replacing  an  old  board  walk  In  front  of  his 
property  with  a  stone  walk,  where  no  other 
change  was  necessary,  but  that  of  the  ex- 
cavation to  the  depth  of  two  to  five  feet  for 
the  breadth  of  tne  sidewalk  of  large  quan- 
tities of  earth  and  rubbish  along  the  drive- 
way of  a  much-used  street  only  25  feet  wide. 
Clearly,  It  was  the  duty  of  the  borough  au- 
thorities, under  such  circumstances,  to  exer- 
cise more  watchfulness  than  under  those  In- 
volving no  such  danger  to  the  traveling  pub- 
lic. 

The  second  assignment  is  to  the  instruc- 
tion on  the  right  of  the  lot  owner  to  obstruct 
the  street  with  the  rubbish.  The  plaintiff  al- 
leged the  piling  of  earth  on  the  street  was 
wholly  unnecessary;  that  there  was  ample  room 
on  the  owners'  lots  for  the  deposit  of  such  ma- 


terial; but  that,  If  It  was  necessary  t< 
street  for  this  purpose,  it  was  not  n 
to  leave  any  portion  of  It  over  nig 
court  left  it  to  the  Jury  to  say  wheth< 
all  the  circumstances,  it  was  necessai 
the  street  as  a  place  of  deposit,  and 
it  was  reasonably  necessary  to  leave 
terlal  there  for  a  day  or  several  d 
this  there  was  no  error.  He  had  aire 
them  the  temporary  obstruction  of 
He  streets  for  purposes  of  lmprovem 
reasonable  necessity  existed  there! 
not  unlawful,  and  the  borough  was 
swerable  In  damages  for  permitting 
stractlon;  but  whether  this  obstruc 
reasonably  necessary  was  a  question 
and  this  was  for  the  Jury  to  decide. 
The  third  assignment  I"  to  the  ai 
the  court  to  plaintiff's  third  point 
Schenk,  one  of  the  improving  lot 
who,  through  his  contract  with  B 
posited  the  rubbish,  was  a  membe 
borough  councils;  therefore  plaintiff 
point  to  the  court:  "That  if  Peter 
a  member  of  the  town  council,  ha< 
edge  of  this  obstruction,  it  visits  i 
the  municipal  authorities."  To 
court  answered  as  follows:  "In  the 
of  any  evidence  showing  that  the 
the  streets  had  been  committed  t< 
ular  members  of  the  town  counc 
member  thereof  must  be  taken  as  t 
of  the  borough.  For  that  purpose 
to  a  member  must  be  regarded  as 
the  body  to  which  he  belonged.  It 
appear  how  frequently  the  borough 
met,  and  it  would  be  Intolerable  to  1 
the  obstruction  must  be  permitted 
tlnue  until  the  body  would  be  asset 
an  official  meeting."  In  fact,  this 
answer  to  the  point,  and,  if  the  vei 
been  the  other  way,  plaintiff  might  i 
complained  of  the  answer  as  not  re 
to  his  point.  The  court  was  ask« 
that,  If  Peter  Schenk  had  knowledg 
obstruction,  that  was  notice  to  the 
This  Involved  first  a  question  of  fact, 
er  be  had  knowledge.  It  did  not  fo 
cause  he  had  contracted  with  Kidd 
the  excavation,  he  had  knowledge 
contractor  was  leaving  any  portioi 
material  on  the  street,  so  as  to  In 
make  dangerous  travel.  A  careful 
of  Schenk's  testimony  leaves  this 
doubt  But  if  he  had  knowledge 
owner,  was  that  notice  to  the  1 
Knowledge  and  notice  are  not  ne 
and  hot  always  the  same.  Undoul 
any  one  had  given  notice  to  Schenk, 
man,  of  the  character  of  the  obstru< 
upon  the  street  by  Kidd,  so  far  as 
one  member  of  councils  would  a. 
borough,  there  would  have  been  not 
whether,  as  a  fact,  he  had  knowle 
Jury  was  not  instructed  to  find;  and 
as  matter  of  law,  such  knowledge  w 
to  the  borough,  the  court  did  not  d< 
So,  practically  the  point  was  not  a: 
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was  not  affirmed.  The  case  In  this  particu- 
lar, really  went  to  the  jury  on  the  Instruc- 
tions in  the  general  charge  as  follows:  "The 
law  assumes  that  after  a  certain  time  they 
shall  take  notice  of  obstructions  of  such  a 
character.  That  depends  upon  the  circum- 
stances of  the  case,  to  be  sure,  and  how  long 
the  obstruction  may  remain  upon  the  street, 
In  order  to  charge  the  officers  of  the  borough 
with  notice.  We  refer  you  to  the  rule  here- 
inbefore laid  down  with  regard  to  the  degree 
of  diligence  which  the  officers  are  to  exercise 
according  to  the  extent  of  the  use  of  the 
street,  and  other  facts  which  might  bring 
knowledge  home  to  them,  and  of  which  they 
should  take  notice."  The  same  instruction, 
in  substance,  was  given  In  the  answer  to  de- 
fendant's second  point,  thus:  "Though,  if 
you  should  conclude  the  particular  pile  of 
rubbish  on  which  the  plaintiff  was  injured 
bad  not  been  on  the  street  over  a  day  or 
two,  if  you  find  that  others  of  a  similar  char- 
acter had  previously,  from  time  to  time,  oc- 
cupied substantially  the  same  place,  so  that 
the  one  complained  of  was  but  a  later  one  of 
a  series  of  such  obstructions,  the  municipal- 
ity may  be  affected  with  notice  if,  consider- 
ing the  extent  of  travel  upon  Jefferson  street, 
the  demands  of  the  public  thereon,  and  the 
period  of  time  over  which  such  obstruction 
extended,  and  In  view  of  the  law  already 
stated  as  to  the  duties  of  borough  officers  in 
this  behalf,  you  think  they  should,  in  the 
exercise  of  reasonable  diligence,  have  known 
of  the  obstruction."  Considering  the  whole 
charge  on  the  question  of  notice,  the  case 
was  clearly  and  correctly  submitted  to  the 
jury.  They  were  Instructed  that  they  might 
infer,  if,  from  the  character  of  the  obstruc- 
tion, it  was  conspicuous  or  noticeable,  and  if 
It  had  been  long  continued,  that  the  borough 
bad  notice  of  it  But  an  affirmance  of  plain- 
tiff's third  point  would  have  been  error. 
Knowledge  by  a  member  of  councils  of  a  nui- 
sance is  not  of  itself  notice  to  the  borough. 
To  so  hold  would  make  the  borough  answer- 
lble  for  every  Individual  violation  of  munici- 
pal law  and  ordinances  by  all  its  members. 
Is  this  borough  does  riot  seem  to  have  had 
i  street  committee,  commissioner  of  high- 
ways, or  other  officers  to  whom  was  specially 
confided  the  duty  of  supervising  the  streets, 
that  duty  must  necessarily  be  considered  as 
resting  with  the  borough  council  as  a  body. 
Express  notice  given  to  any  one  of  these 
In  his  official  capacity  of  a  violation  of  bor- 
ough law  would  be  notice  to  the  body  of 
which  he  was  a  member;  but  his  knowledge 
tod  acts  as  an  individual  are  not  notice  to 
the  municipality  of  which  he  Is  an  official 
representative.  Assuming  each  member  to 
have  been  an  agent  of  the  borough  in  the  su- 
pervision of  its  streets,  and  the  knowledge 
of  the  agent  to  have  been  the  knowledge  of 
bis  principal,  that  knowledge  must  come  to 


him  in  the  course  of  the  transaction  of  the 
business  of  his  principal.  Here  Schenk's 
knowledge,  if  he  had  such  knowledge,  come 
to  him  as  an  Individual  lot  owner,  engaged 
In  the  Improvement  of  his  lot.  This  bad  no 
relation  to  bis  official  duty  as  councilman. 
He  was  performing  no  duty  as  a  member  of 
that  body,  but  was  in  fact  answerable  to  It 
for  the  manner  in  which  he  conducted  his 
improvement  as  a  lot  owner.  The  council 
could  have  notified  him  to  stop  placing  earth 
unnecessarily  on  the  street,  and  leaving  it 
there;  could  have  had  him  arrested  for  the 
violation  of  the  borough  ordinances  prohibit- 
ing such  obstruction,  if  he  persisted;  and 
this  because  he  was  not  in  that  particular 
business  a  councilman  acting  In  his  official 
capacity,  but  was  acting  as  an  individual 
lot  owner,  in  violation  of  the  borough  law. 
The  case  would  have  been  otherwise  had  he, 
as  councilman,  been  superintending  and  di- 
recting the  excavation  of  a  street  or  sidewalk 
for  the  borough.  Under  such  circumstances 
knowledge  on  his  part  would  have  been  the 
knowledge  of  the  principal.  And  while  thus 
officially  acting  he  would  not  have  been 
personally  answerable  to  third  parties,  but 
his  principal  would  have  been  affected  with 
notice  of  his  acts  within  the  scope  of  his  au- 
thority, and  would  have  been  alone  answer- 
able. But  in  this  case  his  personal  respon- 
sibility is  wholly  unimpaired,  because  his 
acts  were  unofficial.  To  say  that,  because 
Schenk-knew  of  the  unsafe  method,  there- 
fore his  principal,  the  borough,  knew,  would 
compel  us  to  go  further,  and  say,  as  the 
borough  knew  Its  agent,  Schenk,  was  wrong- 
fully obstructing  the  street,  the  agent  is  not 
answerable  to  the  principal  for  any  injury 
caused  thereby.  This  would  leave  every 
member  of  councils  free  to  adopt  dangerous 
methods  for  the  improvement  of  his  own 
property,  and  at  the  same  time  leave  the 
borough  answerable  to  the  general  public  for 
the  damages  consequent  upon  his  acts;  that 
is,  the  borough  would  become  insurers  of  its 
officers  against  responsibility  for  individual 
wrongful  acts.  While  the  court  came  dan- 
gerously near  giving  the  erroneous  instruc- 
tion asked  for,  It  did  not  in  fact  give  it,  and 
the  Jury  'Went  to  their  room  controlled  by  the 
correct  instructions  in  the  general  charge, 
and  the  answer  to  defendant's  second  point 
Therefore  this  assignment  of  error  is  not 
sustained. 

The  fourth  and  fifth  assignments  raise,  in 
effect,  the  same  question  as  the  second,  and 
require  no  further  notice. 

The  sixth  is  to  the  refusal  of  a  prayer  for 
peremptory  Instruction  for  defendant.  The 
case  was  clearly  one  for  the  jury,  and  the 
court  could  not,  without  error,  have  with- 
drawn it  from  them.  All  the  assignments  of 
error  are  overruled,  and  the  judgment  is  af- 
firmed. 
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DOUBLE  v.  UNION  HEAT  &  LIGHT  CO. 

(Supreme  Court  of  Pennsylvania.     Jan.  6, 

1896.) 

Gas  Lbasb —Construction  —  Termination  bt 
Lessee. 
A  lease  for  two  years  provided  for  its 
continuance  after  that  time  "as  much  longer  as 
oil  and  gas  is  found  in  paring  quantities,  and, 
further,  that,  "should  any  well  produce  gas  in 
sufficient  quantities  to  justify  marketing,"  the 
lessor  should  be  paid  $200  per  year  for  such  well 
so  long  as  the  gas  therefrom  was  sold.  A  pur- 
chaser of  the  lease  operated  a  gas  well  until  a 
month  after  the  termination  of  the  two  years, 
when  he  disconnected  the  line,  and  ceased  to 
produce  gas,  and  so  notified  the  lessor.  Held, 
that  the  mere  cessation  of  the  use  of  the  gas 
from  the  well  did  not  terminate  the  lease  and 
relieve  such  purchaser  from  any  further  duty 
to  the  lessor,  but,  to  relieve  the  purchaser  from 
further  liability  for  rent  under  the  lease,  he 
must  notify  the  lessor  that  the  well  had  ceased 
to  produce  gas  in  paying  quantities,  and  that, 
therefore,  he  terminated  and  surrendered  the 
lease. 

Appeal  from  court  of  common  pleaa,  Butler 
county;  John  M.  Greer,  Judge. 

Action  by  H.  P.  Double  against  the  Union 
Heat  &  Light  Company  for  rent  under  a 
lease  for  oil  and  gas  purposes.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 


S.  P.  Bowser,  for  appellant 
Greer,  for  appellee. 


Ralston  & 


GREEN,  J.  The  definite  term  of  the  lease 
in  question  ended  by  its  own  limitation  on 
May  4,  1893,  being  two  years  from  its  date, 
May  4,  1891.  After  that  the  lease  was  to 
continue  "as  much  longer  as  oil  and  gas  Is 
found  In  paying  quantities  therein."  No  oil 
was  found,  but  gas  was  found  in  paying 
quantities,  and  then  the  rental  clause  be- 
came operative,  to  wit:  "And,  should  any 
well  produce  gas  In  sufficient  quantities  to 
justify  marketing,  the  lessor  shall  be  paid 
at  the  rate  of  two  hundred  dollars  per  year 
for  such  well  so  long  as  the  gas  therefrom 
is  sold."  The  defendant,  having  purchased 
the  original  lease,  and  taken  possession  of 
the  premises  and  well  on  December  19,  1892, 
operated  the  well  after  that  time,  and  mar- 
keted and  sold  the  gas  produced  until  June 
1,  1893,  when  they  disconnected  the  line, 
ceased  to  produce  gas,  and  so  notified  the 
plaintiff.  The  defendant  offered  to  pay  $88.- 
89  to  the  plaintiff,  being  all  that  they  admit- 
ted to  be  due  up  to  the  time  they  ceased 
to  operate  the  well.  This  was  declined  by 
the  plaintiff,  who  claimed  that  as  the  defend- 
ant had  entered  upon  the  third  year  of  the 
lease,  and  had  not  terminated  the  lease  by 
any  notice  to  that  effect,  and  had  not  sur- 
rendered or  offered  to  surrender  the  lease 
or  the  possession  of  the  premises,  it  was  lia- 
ble to  pay  for  another  year,  or,  at  least,  until 
the  lease  was  terminated  by  the  act  of  the 
defeudant.  and  a  surrender  of  the  lease  and 
the  premises  had  taken  place.  The  learned 
court  below  instructed  the  jury  In  accordance 


with  this  view  of  the  case,  and,  as  w 
correctly. 

In  our  judgment,  the  case  Is  contn 
our  decision  in  Nesblt  v.  Godfrey,  155 
251,  25  Atl.  621.  There  the  lease  wa 
and  gas  purposes,  and  was  for  a 
term  of  21  years,  "and  so  long  there 
oil  or  gas  shall  continue  to  be  found 
in  paying  quantities."  By  another  c 
the  lease,  the  lessee  was  empowered 
minate  the  lease  in  the  following  woi 
is  hereby  agreed  that,  at  any  time  i 
Godfrey  and  Clark  find  It  will  not  pi 
to  continue  this  lease,  they  are  hen 
powered  to  declare  the  same  null  ai 
and  to  be  Immediately  released  from  . 
all  responsibilities  herein."  The  let 
dated  on  June  12,  1890,  and  was  at 
rental  of  $75  per  year,  payable  in  b 
On  June  12,  1891,  the  lessees  nod; 
lessor  that  they  elected  to  termin 
lease.  The  plaintiff  claimed  that  t 
year  had  expired  when  the  notice  wa 
and  that  the  defendants  bad  entered  t 
second  year,  and  therefore  she  was 
to  another  full  year's  rent.  The  com 
gave  judgment  in  her  favor,  and  we 
ed  the  judgment,  on  the  opinion  of  t 
below.  The  court  below  said  in  th< 
ion:  "The  question  is  whether  or 
June  12,  1891,  the  defendants  had 
upon  their  second  year  under  the  leai 
think  the  case  Is  ruled  by  the  cases  < 
v.  Williams,  15  Serg.  &  R.  136,  and  » 
Anderson,  24  Pa.  St  272.  There  is 
stantinl  difference  between  the  exp 
used  here  and  in  those  cases.  The  w 
used  not  merely  by  way  of  computet 
a  present  Interest  is  to  commence  f 
date."  There  is  no  such  narrow  que 
time  in  this  case,  and  the  decision  is  < 
the  proposition  that,  If  a  tenant  w 
avail  himself  of  a  privilege  which 
Besses  of  terminating  the  lease  by 
act  he  must  do  It  before  he  has  enter 
another  year  of  his  term.  In  this  c 
tenant,  having  the  right  to  termin 
lease  by  a  notice  to  that  effect  gave 
notice  until  several  months  had  elaps 
the  production  of  gas  was  stopped,  aj 
ly  a  year  had  elapsed  after  they  tool 
sion  and  began  to  operate  the  well. 
pellant'8  contention  that  the  mere  c 
of  the  use  of  the  gas  from  the  well  t< 
ed  the  lease  of  its  own  force,  and 
the  defendant  from  any  further  dut 
plaintiff,  is  entirely  untenable.  If 
fendant  desired  to  be  relieved  from  i 
gatlon  of  the  lease,  and  the  continge 
arrived  when  they  could  claim  the  b 
such  release,  It  was  their  plain  duty  1 
the  plaintiff  that  the  well  had  cea 
ducing  gas  in  paying  quantities,  a 
therefore,  they  terminated  the  lease  ; 
rendered  it  Not  having  done  so,  tl 
would  have  no  knowledge  of  their  ii 
He  could  not  re-enter  upon  the  prei 
determine  the  truth  of  their  assertii 
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the  cessation  of  the  gas,  or  to  relet  it  to  an- 
other tenant  He  was  certainly  entitled  to 
notice  of  the  termination  of  the  contract  re- 
lation, so  that  he  might  resume  his  rights 
and  protect  his  Interests.  Instead  of  that, 
the  lessee  continued  In  possession,  never  sur- 
rendered the  lease,  or  offered  to  do  so,  and 
remained  in  full  possession  up  to  the  time  of 
the  trial.  The  assignments  of  error  are  not 
sustained.    Judgment  affirmed. 


STEINER  v.  MARKS  et  al. 
(Supreme  Court  of  Pennsylvania.  Jan.  6, 
1896.) 
Forfeiture  or  Lease— Delat  ih  Patisg  Rent. 
On  the  day  on  which  the  first  quarterly 
payment  under  an  oil  and  gas  lease  became  due, 
late  in  the  evening,  the  lessee  came  to  the  les- 
sor's house  to  make  payment,  and  was  then  told 
that  he  might  as  well  have  left  it  till  the  next 
day,  as  the  lessor  would  not  have  objected. 
Three  days  before  the  next  payment  became 
due,  the  lessee  offered  to  make  the  payment, 
but  was  told  by  the  lessor  not  to  mind  about  it; 
and  when  he  started  to  go  to  his  house,  a  short 
distance  away,  to  get  the  money,  the  lessor  drove 
off,  and  he  did  not  actually  pay  till  the  day  after 
the  payment  was  due.  Held,  that  it  was  a  ques- 
tion for  the  jury  whether  the  lessor  did  not 
lead  the  lessee  into  the  belief  that  a  strict  com- 
pliance with  the  provision  as  to  payment  would 
not  be  demanded. 

Appeal  from  court  of  common  pleas,  Butler 
county;  John  Stewart,  Judge. 

Action  by  John  J.  Steiner  against  William 
J.  Marks  and  another.  From  a  Judgment  for 
plaintiff,  defendants  appeal.    Reversed. 

Newton  Black  and  Lev.  McQulston,  for  ap- 
pellants.   Thompson  &  Son,  for  appellee. 

DEAN,  J.  On  the  12th  of  April,  1893, 
Marks  and  McCandless,  two  of  defendants, 
Bartley  being  their  employe,  by  writing  un- 
der seal,  leased  from  Steiner,  plaintiff,  for  a 
term  of  10  years,  the  oil  and  gas  under  his 
fawn  of  87  acres,  in  Middlesex  township, 
Butler  county;  the  lessees  to  hold  the  prem- 
ises for  the  term,  and  as  much  longer  as  oil 
and  gas  were  produced  in  paying  quantities, 
Steiner,  however,  to  have  the  enjoyment 
of  the  land  for  farming  purposes,  subject  to 
the  lease.  In  consideration  therefor,  Marks 
and  McCandless  agreed  to  deliver  to  Steiner, 
in  tanks  or  pipe  lines,  one-eighth  of  the  oil 
produced;  also,  to  pay  him  9100  annually 
for  each  producing  gas  well,  and  furnish  him 
gas  for  his  house  free.  They  further  cove- 
nanted to  commence  a  well  within  00  days, 
or,  in  default  thereof,  pay  to  Steiner  a 
monthly  rental  of  97.25;  the  monthly  rental 
to  be  deposited  to  Stelner's  credit  at  his  resi- 
dence, or  paid  directly  to  him.  A  failure  to 
commence  the  well  or  pay  the  monthly  rental 
was  to  render  the  lease  null  and  void,  only 
to  be  renewed  by  mutual  consent.  Then,  in 
the  last  stipulation,  it  is  agreed  that  the 
rental  shall  be  paid  quarterly  in  advance. 
The  defendants  had  leased  other  land  In  the 


neighborhood,  and  were  actively  engaged  In 
successfully  drilling  wells  thereon  at  the 
time  the  60  days  were  about  up  within  which 
they  were  to  commence  a  well  on  Stelner's 
land.  Not  being  ready  to  begin  just  at  that 
time,  Marks  went  to  Stelner's  house,  the 
last  day,  June  12th,  to  pay  In  advance  the 
first  quarter's  rental.  When  he  arrived 
there,  Steiner  had  gone  to  bed,  but  got  up, 
and  received  the  money;  at  the  same  time, 
said  to  Marks  that  to-morrow  would  have 
done  as  well,  meaning  for  the  payment  of 
the  money.  The  next  quarter  was  paid  Sep- 
tember 4th,  some  days  before  it  was  due. 
The  next  quarter  was  payable  12th  of  De- 
cember. On  the  8th  or  9th  of  that  month, 
Steiner  was  at  McCandless'  barn.  The  lat- 
ter was  ready  and  willing  to  pay  the  quarter 
due  on  the  12th,  but  Steiner  evaded  the 
tender  by  quickly  leaving  the  premises.  On 
the  13th,  the  day  after  this  quarter  was  due, 
Marks  called  upon  Steiner,  and  tendered  him 
the  money,  but  he  declined  to  receive  it,  on 
the  ground  that  It  was  too  late.  McCandless 
testified  that  a  week  after,  when  he  urged 
Steiner  to  take  the  money,  stating  to  him 
that  they  Intended  to  insist  on  their  rights 
under  the  lease,  Steiner  replied  he  had  a 
chance  to  lease  at  a  bigger  bonus,  and,  if 
they  would  pay  it,  he  would  renew  the  lease. 
Thus  matters  stood  until  about  a  month 
later,  when  Marks  and  McCandless  went 
upon  the  land  to  put  up  a  drilling  rig.  There- 
upon Steiner  brought  this  action  of  tres- 
pass. Defendants  pleaded  the  general  issue, 
and  right  of  possession  under  the  lease.  At 
the  trial,  the  learned  judge  of  the  court  be- 
low, being  of  opinion  that  the  neglect  of 
defendants  to  actually  pay  or  tender  the 
quarterly  payment  due  December  12th  on 
that  day  worked  a  forfeiture  of  the  lease, 
instructed  the  Jury  to  find  for  the  plaintiff. 
They  accordingly  did  so,  and  assessed  his 
damages  at  $20.  From  the  judgment  enter- 
ed on  the  verdict,  defendants  appeal,  assign- 
ing for  error  the  peremptory  direction  of 
the  court,  and  averring  it  was  for  the  jury 
to  determine  from  the  evidence  whether 
Steiner,  by  his  declaration  and  conduct,  had 
led  them  to  believe  strict  compliance  with 
the  terms  as  to  day  of  payment  would  not 
be  enforced. 

It  is  unnecessary  to  take  up  the  assign- 
ments of  error  in  their  order,  for  there  is 
but  one  point  upon  which  the  appeal  can 
be  sustained.  Should  the  court  have  submit- 
ted the  evidence  tending  to  show  a  waiver 
of  strict  compliance  by  plaintiff  to  the  Jury? 
It  is  true,  if  reference  be  had  to  the  written 
contract,  and  the  tender  of  payment  on  the 
13th  Instead  of  the  12th,  Steiner  had  a  le- 
gal right  to  insist  on  a  forfeiture.  In  this 
class  of  agreements,  this  court  has  frequent- 
ly so  held,  where  the  Intention  of  the  par- 
ties, by  their  written  language,  is  to  end 
whatever  estate  or  right  the  lessee  has  in 
the  oil  or  gas  (the  subject  of  the  contract) 
by  default  either  In  operating  or  making 
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payment;  bat  we  have  also  held  that  the 
party  claiming  to  enforce  a  forfeiture  must 
exercise  his  right  promptly,  and  it  must  not 
be  unconscionable  (Gas  Co.  v.  De  Witt,  130 
Pa.  St  235,  IS  Atl.  724;  Thompson  t.  Chris- 
tie, 138  Pa.  St.  230,  20  Atl.  934;  Lynch  v. 
Gas.  Co.,  165  Pa.  St  518,  30  Atl.  984);  that 
Is,  the  rigldness  of  the  rule,  as  applicable  to 
the  written  contract  the  parties  themselves 
may,  by  their  declarations  and  conduct  sub- 
sequent to  the  writing,  mitigate.  Blspn.  Eq. 
i  181,  states  the  rule  thus:  "If  parties  who 
have  entered  into  definite  and  distinct  terms, 
involving  certain  legal  results  or  legal  forfei- 
ture, afterwards,  of  their  own  act  enter 
upon  terms  which  have  the  effect  of  leading 
one  of  the  parties  to  suppose  strict  compli- 
ance will  not  be  enforced,  the  party  so  doing 
will  not  be  allowed  to  do  so  where  it  would 
be  Inequitable." 

In  view  of  this  rule,  note  the  evidence  of 
defendants.  The  first  quarterly  payment  was 
due  the  12th  of  June.  Marks,  assuming  the 
right  of  Stelner  to  declare  a  forfeiture  if 
there  was  default  and  that  he  would  prob- 
ably exercise  the  right  called  upon  him  at 
8  o'clock  in  the  evening,  accompanied  by  a 
witness,  Truver,  and  roused  Stelner  from  his 
bed,  to  make  payment  This  is  his  testi- 
mony as  to  what  occurred:  "I  says  to  him, 
T  came  up  to  pay  this  rental.'  And  he  says, 
"What  brought  you  here  at  this  time  of 
night?'  I  said  to  him,  'I  thought  you  would 
kick,'  or  something  of  that  kind,  'if  I  didn't 
come.'  And  he  says,  'You  ought  to  have 
known  me  better  than  that;  to-morrow  would 
have  done  as  well;'  or  something  like  that" 
Truver  testifies  that  Stelner  said  to  Marks 
"that  he  didn't  need  to  be  In  a  hurry,  or 
something  like  that  for  to-morrow  would 
have  done  as  well';  that  he  ought  to  have 
knowed  him  better  than  that."  Assuming 
the  Jury  would  have  believed  these  two  wit- 
nesses, what  might  have  been  reasonably  im- 
plied from  the  conduct  and  declarations  of 
Stelner?  Marks,  by  the  very  fact  of  calling 
with  a  witness  to  make  payment  at  an  un- 
seasonable hour,  disclosed  a  consciousness  of 
the  peril  of  default,  without  even  confessing 
it;  but  in  answer,  in  his  own  way,  to  Stein- 
er's  question,  candidly  says  so;  in  effect, 
says,  "I  was  afraid,  if  payment  were  not 
made  this  day,  you  might  declare  the  lease 
forfeited."  What  Is  Steiner*s  reply?  "You 
ought  to  have  known  me  better  than  that; 
to-morrow  would  have  done  as  well."  What, 
in  view  of  the  circumstances,  was  the  pur- 
port of  such  language,  or,  rather,  what  rea- 
sonable interpretation  might  the  Jury  have 
put  upon  it?  It  seems  to  us  they  might  have 
found  that  Stelner  meant,  and  Marks  be- 
lieved, payment  of  an  installment  the  day 
after  it  was  due  was  soon  enough,  and  that 
he  (Marks)  ought  to  have  known  him  better 
than  to  think  him  capable  of  claiming  a 
forfeiture  as  the  penalty  of  a  few  hours'  de- 
fault On  the  13th  of  December,  the  day 
after  it  was  due,  that  quarterly  payment  is 


tendered.  He  declines  it  because  H 
to  have  been  made  the  day  before, 
said,  "To-morrow  would  do  as  well;'' 
says,  "To-morrow  is  too  late."  He  h 
Marks  ought  to  have  known  him  bett 
to  suppose  he  would  reclaim  his  grant 
default  of  a  few  hours;  he  now,  f 
slight  default,  declares  a  forfeiture.  I 
Stelner  misled  by  the  default  into 
lief  that  defendants  intended  to  aban 
lease  by  a  neglect  or  refusal  to  pay 
12th,  for  McCandless  testified  that 
8th  or  9th,  only  three  days  before  tl 
Stelner  called  on  him  at  his  barn,  a 
occurred:  "I  says  to  him,  'That  ren 
soon  be  due,  John,  and  I  may  as  ■* 
it  now.'  I  knew  It  would  be  due  In 
days,  and  I  told  him  it  would  save  ui 
over  there;  and  he  says,  'Never  m 
something  like  that  But  I  told  him  1 
Just  pay  him  now.  I  was  cleaning  tl 
at  the  time,  and  I  put  my  hand  dowi 
pants  pocket  and  found  I  had  on 
clothes,  and  had  no  money  In  them 
said  to  him  to  wait  a  little.  1  wiU  g 
the  house,  and  get  the  money.'  And 
ed  right  up  to  the  house,  and  he 
right  out  of  the  barn,  and  drove  ri, 
The  house  Is  a  little  distance  from  tt 
and,  when  I  got  back,  he  was  gone, 
readiness  of  McCandless,  three  days 
to  pay  the  same  quarter  at  the  ba 
Stelner's  evasion  of  an  opportunity  fc 
al  tender,  while  indicating  no  un 
ness  to  receive,  Is  significant  of  an  in 
by  the  first  conversation,  to  lure  the 
ants  into  a  sense  of  security,  and  b 
them  the  very  penalty  Marks  fearet 
it  not  the  natural  effect  of  his  langu: 
conduct  to  lead  the  defendants,  as  s 
the  equity  rule,  to  suppose  strict  con 
would  not  be  enforced?  If  so,  then 
the  same  rule,  the  party  so  doing  ' 
be  allowed  to  enforce  a  forfeiture,  be 
would  be  Inequitable. 

The  learned  Judge  of  the  court  bel 
of  opinion  that  from  all  that  appearei 
contrary  in  the  evidence,  the  def  endai 
not  influenced  by  these  declarations  o 
er;  but  that  was  for  the  Jury.  If 
had,  in  effect,  said  to  Marks,  "A  de: 
one  day  Is  immaterial;  I  will  not 
the  lease  forfeited  for  that;"  and  th< 
one  day's  default,  and  then  a  tender,- 
for  the  Jury,  in  view  of  all  the  circum 
to  determine  whether  defendants  hi 
misled  by  the  plaintiff.  Clearly,  If  2 
less  was  believed,  they  had  no  intei 
permitting  a  forfeiture  of  the  lease, 
was  ready  and  attempted  to  make  t 
ment  three  days  before  it  was  due; 
he  be  believed,  Stelner  well  knew  t 
pected  to  hold  the  lease,  by  a  substai 
servance  of  its  terms.  We  think  t 
was  one  for  the  Jury,  not  under  the  e 
structions  as  framed  in  defendants' 
but  under  instructions  Indicated  in  < 
cussion  of  the  question  as  to  whet 
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ourt  erred  In  wholly  withdrawing  this 
•ranch  of  the  case  from  the  jury.  It  is  for 
hem  to  determine  what  was  said,  and  what, 
loder  the  circumstances,  was  intended  and 
nderstood  by  the  parties.  If  they  find,  as  a 
net.  the  declarations  of  Steiner  were  cal- 
ulated  to  lead,  and  did  lead,  defendants 
lto  a  day's  default,  then  it  would  be  inequl- 
nble  in  Steiner  to  enforce  a  forfeiture,  and 
e  cannot  recover.  To  this  extent,  only,  are 
le  assignments  of  error  sustained.  The 
idgment  is  reversed,  and  a  v.  f .  d.  n.  award- 
1 


GRAY  v.  PENNSYLVANIA  R.  CO. 
(Supreme  Court  of  Pennsylvania.     Jan.  6, 

1890.) 
cnos  aoaixst  Railroad  Company— Ijmurt  at 

ChOSSINO — CoSTRIBOTORT   NeOLIOINCB. 

There  being  on  defendant's  main  track  a 
>al  train  about  to  move,  deceased  stopped  on  a 
de  track,  at  the  end  of  two  freight  cars,  un- 
I  the  coal  train  moved  out,  when  he  immediate- 
stepped  out  on  the  main  track  and  was  struck 
'  a  train  about  60  feet  behind  the  coal  train, 
here  was  evidence  that  the  locomotive  gave 
>  warning,  and  it  appeared  that  the  space  be- 
reen  the  side  and  main  tracks  was  only  suffi- 
ent  to  allow  the  safe  passing  of  trains.  Held, 
at  the  question  of  contributory  negligence  on 
e  part  of  deceased  was  for  the  jury. 

Appeal  from  court  of  common  pleas,  Cam- 
la  county;  Martin  Bell,  Judge. 
Action  by  Bridget  T.  Gray  against  the 
mnsylvanla  Railroad  Company  for  the 
ath  of  her  husband,  Caleb  A.  Gray.  From 
judgment  for  plaintiff,  defendant  appeals, 
firmed. 

Alvin  Evans  and  H.  W.  Storey,  for  appel- 
rt.  W.  Horace  Rose  and  M.  D.  Kittell,  for 
pellee. 

3EAN,  J.  The  defendant's  road  crosses 
right  angles  a .  street  (Fourth  avenue)  In 
i  borough  of  Hastings,  Cambria  county, 
roes  the  street  are  two  tracks,— one  the 
lin  track,  the  other  a  siding.  On  the  west 
le  of  the  street  Is  the  company's  freight 
i  rehouse,  with  the  side  track  close  enough 
load  and  unload  cars  from  the  platform, 
e  roadway  crossing  of  the  railway  tracks 
tb  the  line  of  the  street  is  by  the  usual 
ink  between  the  rails.  On  the  east  side  of 
j  road  crossing  Is  a  foot  walk.  On  the  9th 
May,  1893,  two  freight  cars  stood  on  the 
ing  at  the  street  crossing,  not  entirely  ob- 
uctlng  the  street,  but  extending  from  the 
ink  crossing  to  the  east  side.  On  the  main 
ck  stood  a  train  of  coal  cars,  with  a  loco- 
itlve  attached,  ready  to  move.  This  was 
•  situation  on  the  afternoon  of  the  day  in 
estlon,  when  Caleb  A.  Gray  (who  operated 
lotir  mill  on  the  north  side  of  the  borough) 
1  Andrew  Young  walked  down  the  road 
•k  of  the  freight  warehouse  with  the  in- 
tlon  of  crossing  the  tracks  on  the  street 
tbe  south  side  of  the  town.  On  reaching 
crossing,  partially  obstructed  by  the  two 


freight  cars,  they  stopped  at  the  end  of  one 
of  them,  and  waited  until  the  coal  train, 
which  was  now  moving  on  the  main  track, 
had  cleared  the  crossing,  when  they  attempt- 
ed to  cross  to  the  south  side  of  the  tracks. 
An  engine  was  backing  down  the  main  track, 
following  the  coal  train.  Young  cleared  the 
crossing,  but  Gray  was  struck,  when  just  be- 
tween the  rails  of  the  main  track,  and  killed. 
There  was  evidence  tending  to  show  that  the 
engine  gave  no  warning  of  its  approach,  and 
that  the  two  freight  cars  and  warehouse  ob- 
structed any  view  of  it  until  the  foot  travel- 
er was  on  the  main  track.  This  plaintiff, 
widow  of  the  deceased,  brought  suit  for  dam- 
ages, alleging  negligence  of  defendant  in  not 
giving  warning  of  the  approach  of  the  en- 
gine to  the  crossing.  The  defendant  denied 
negligence  as  alleged,  and  averred  contribu- 
tory negligence  on  part  of  deceased  in  at- 
tempting to  cross  when  the  engine  could  have 
been  seen,  If  he  had  looked  west  on  the  track 
before  crossing.  The  court  submitted  the  evi- 
dence bearing  on  both  questions  to  the  jury, 
who  found  a  verdict  for  plaintiff  in  sum  of 
$5,000;  and  afterwards,  judgment  being  en- 
tered on  the  verdict,  defendant  appeals,  as- 
signing six  errors,  which  may  be  resolved  In- 
to one,  to  wit,  that  the  court  should  have  per- 
emptorily instructed  the  jury  that  deceased 
was  guilty  of  contributory  negligence,  and 
therefore  could  not  recover. 

This  case  is  on  the  border  line  of  those  in 
which  tbe  respective  functions  of  the  court 
and  jury  are  not  altogether  clear.  In  many, 
It  is  plain  the  question  of  contributory  negli- 
gence is  for  the  jury.  In  many  others,  the 
contributory  negligence  of  the  Injured  person 
is  so  manifest  that  there  is  nothing  for  the 
jury  to  pass  upon.  Then,  in  by  far  the  small- 
er number,  it  is  somewhat  difficult  to  deter- 
mine on  which  side  of  the  line  the  case  falls. 
The  law,  as  gathered  from  our  numerous 
cases  on  the  subject,  is  so  concisely  stated  by 
our  Brother  Mitchell  In  the  very  late  case  of  • 
Ely  v.  Railway  Co.,  158  Pa.  St.  238,  27  Atl. 
970,  that  we  repeat  it:  "The  cases,  begin- 
ning with  Railroad  Co.  v.  Heileman,  49  Pa. 
St.  60,  and  Railroad  Co.  v.  Beale,  73  Pa.  St. 
504,  have  established,  not  only  the  rule  that 
the  traveler  about  to  cross  a  railroad  track 
must  stop,  look,  and  listen,  as  an  absolute  and 
unbending  rule  of  law,  founded  In  public  pol- 
icy, for  the  protection  of  passengers  In  rail- 
road trains  as  much  as  of  travelers  on  the 
common  highways,  but  also  that  such  stop- 
ping, looking,  and  listening  must  not  be  mere- 
ly nominal  or  perfunctory,  but  substantial, 
careful,  and  adapted  in  good  faith  for  the  ac- 
wmplishment  of  the  end  in  view.  Hence  the 
necessary  corollaries  of  the  rule:  *  *  • 
That  the  traveler  must  stop  and  look,  where 
be  can  see;  and  that  he  will  not  be  allowed 
to  say  that  he  did  so,  when  the  circumstances 
make  it  plain  that  the  proper  exercise  of  his 
senses  must  have  shown  him  the  danger. 
These  principles  are  settled  beyond  question, 
but  the  application  of  them  to  the  Infinite  va- 
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riety  of  circumstances  and  evidence  in  acci- 
dent cases  la  not  always  easy.  All  that  this 
court  can  do  is  to  lay  down  the  general  rules, 
and  to  say  that,  where  the  facts  are  uncon- 
tested, or  the  Inference  of  negligence  the  only 
one  that  can  be  drawn,  the  court  must  pro- 
nounce the  result  as  matter  of  law;  but 
where  the  facta  are  in  dispute,  or  the  infer- 
ence from  them  open  to  debate,  they  must  go 
to  the  jury.  This  is  the  result  of  all  the 
cases.  *  •  *  This  rule  applies  to  persons 
walking  equally  as  to  persons  driving."  To 
the  same  effect  Is  a  still  later  case,  heard  at 
Pittsburg,  opinion  by  our  Brother  Williams, 
—Davidson  v.  Railway  Co.  (not  yet  officially 
reported,  but  opinion  handed  down  at  Octo- 
ber term,  1885)  33  Atl.  86.  In  this  case  the 
distinction  between  cases  which  must  go  to 
the  jury  and  those  which  should  not  1b  stated 
as  clearly  as  it  Is  possible  to  state  it 

Apply  these  principles  to  the  evidence  tend- 
ing to  establish  plaintiff's  side  of  the  issue  in 
the  case  before  us.  The  deceased  and  his 
companion,  Young,  approached  the  crossing, 
intending  to  cross  the  tracks,  as  they  had  the 
right  to  do.  They  came  to  the  side  track,  on 
which  stood  the  two  freight  cars.  On  the 
main  track  stood  the  coal  train,  about  to 
move.  They  stopped  on  the  side  track  at  the 
•end  of  the  freight  cars  until  the  freight  train 
in  front  of  them  moved  out.  Unquestionably 
they  did  stop,  and,  so  far  as  they  could,  look 
in  front  of  them,— did  look,  for  they  waited 
until  the  coal  train  moved  out.  The  presump- 
tion is  they  listened.  Immediately,  when  the 
last  car  of  the  coal  train  had  passed,  they 
stepped  out  on  the  main  track.  Young  bare- 
ly cleared  the  locomotive,  which  was  follow- 
ing the  train  about  60  feet  behind,  and  Gray 
was  struck  and  killed.  The  deceased  did 
stop,  because  of  the  coal  train,  which  he 
saw.  He  did  not  stop  for  the  locomotive, 
which  he  could  not  see.  There  was  evidence 
tending  to  establish  the  fact  that  the  locomo- 
tive gave  no  warning.  The  exact  width  of 
space  between  the  main  and'  side  tracks  is 
not  given,  but  from  all  the  evidence  the  infer- 
ence is  they  were  only  sufficiently  distant 
from  each  other  to  allow  for  safe  passage  of 
trains.  That  there  was  room  for  safe  ob- 
servation by  a  foot  traveler  outside  the  pro- 
jection of  the  freight  car  over  the  side  track, 
and  that  of  a  coming  locomotive  over  the 
main  track,  does  not  appear.  Whether,  un- 
der the  circumstances,  It  was  the  duty  of  de- 
ceased to  peep  around  the  end  of  the  freight 
car,  and  look,  before  venturing  across  the 
track,  the  court  could  not  say,  as  matter  of 
law;  for  that  manner  of  looking  may  have 
been  attended  with  danger.  This,  however, 
appears  clear:  That  less  than  two  ordinary 
steps  of  a  man  from  safety,  behind  the  box 
car,  put  him  in  front  of  death  from  a  locomo- 
tive following  60  feet  in  the  rear  of  the  coal 
train.  While  the  evidence  was  to  some  ex- 
tent conflicting,— perhaps  the  weight  of  it, 
showing  warning,  was  given  by  the  locomo- 
tive engineer,— still  it  seems  to  us,  on  the 


whole  evidence,  the  case  was  one  f o 
and  from  the  evidence  they  might 
the  deceased  stopped,  looked  so  i 
vision  was  not  obstructed  by  th< 
cars,  listened  for  warning,  but  hi 
because  none  was  given.  Whethe: 
care  demanded  that  he  wait  lonj 
the  freight  car,  or  that  he  step  c 
space  between  the  rails  and  look  uj 
track  before  stepping  on  it,  were 
for  the  jury  to  answer,  and  not 
They  were  submitted  with  most  < 
structions  as  to  the  law,  and  in 
was  no  error.    The  judgment  is  at 


WINNER  v.  GRANER  et  i 

(Supreme  Court  of  Pennsylvania. 

1896.) 

Improvement  or  Highway — Change  < 

Iiuubt  to  Abutting  Owner— Rbi 

Against  Township. 

The  Inhabitants  of  a  townshii 

ing  as  a  public  road  a  strip  marked 

petitioned  the  court  for  a  view  to  wi 

the  report  of  the  viewers  in  favor  of  • 

was  confirmed.     An  owner  of  abuttii 

was  one  of  the  petitioners,  though  I 

claim  for  damages  before  the  viewers 

thereafter  brought  suit  against  the  to' 

its  officers  on  the  ground  that  in  wi 

road  it  waa  elevated  above  his  lots  1 

2%  feet,  so  as  to  render  access  there 

Held  that,  this  elevation  being  a  nat 

of  the  catting  and  filling  necessary  to 

construction  of  a  safe  and  convenie 

that  point,  the  lot  owner  could  not  i 

Appeal  from  court  of  common  p 
gheny  county;   P.  H.  Collier,  Judgt 

Trespass  by  Henry  Winner  agaii 
L.  Graner,  George  Kunz,  George  1 
the  township  of  Reserve.  Fron 
ment  for  plaintiff,  defendants  ap 
versed. 

J.  P.  Hunter  and  A.  B.  Angney, 
lants.     Levi  Bird  Duff,  for  appellf 

McCOLLUM,  J.  Main  street  li 
road  in  Reserve  township,  Alleghe 
and  a  part  of  the  ground  on  whic 
cated  was  opened  to  the  public 
Pentecost  in  accordance  with  his  p 
made  and  recorded  in  1886.  He  < 
plowing  upon  it,  in  order  to  make  1 
and  to  enable  purchasers  of  the  lot 
on  it  to  get  from  them  to  the  li 
roads.  There  was  some  public  t 
it,  but  there  is  no  evidence  that  thi 
formally  accepted  it,  or  did  any  wo 
as  a  public  road,  or  that  any  one  i 
bound  to  maintain  it  as  such.  1 
itants,  however,  recognizing  It  ai 
road,  petitioned  the  court  of  quart 
for  a  view  to  widen  it  and  the  ii 
road  known  as  "Bessie  Avenue." 
were  appointed,  who  reported  ii 
widening  the  roads,  and  their  i 
duly  confirmed,  "the  roads,  when 
be  of  the  width  of  33  feet"  TJnc 
der,  and  in  conformity  therewith, 
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dp  constructed  a  good  and  convenient  road 
er  which  the  public  can  safely  pass.  Be- 
reen  Luella  street  and  Bessie  avenue,  a  dis- 
nce  of  392  feet,  it  was  laid  on  a  slope  or 
Ilsirte,  and  in  the  construction  of  it  it  was 
•cessary  to  cut  and  fill,  and  thus  in  some 
■gree  affect  access  to,  the  lots  above  and 
low  it  The  petitioners  knew  this,  or 
glit  to  have  known  it,  because  they  were 
miliar  with  the  locality.  In  18ST  the  plain- 
r  purchased  lots  62  and  63  on  the  Pente- 
st  plan,  and  in  1889  he  built  on  lot  63  a 
use,  in  which  he  has  since  dwelt  These 
:s  were  below,  and  abutted  on  Main  street, 
d  together  they  gave  him  a  street  front- 
e  of  48  feet  In  June,  1892,  he,  with  oth- 
3,  petitioned  for  the  view,  which  resulted 
the  Improvement  we  have  described;  and 
May,  1894,  he  brought  this  suit  to  recover 
mages  for  an  Injury  done  to  his  property 
it  He  made  no  claim  for  damages  be- 
■e  the  viewers,  and  they,  regarding  the  pro- 
sed improvement  as  a  positive  benefit  to 
d  an  enhancement  of  the  value  of  his 
sperty,  awarded  him  none.  The  specific 
ttter  of  which  he  now  complains  Is  that 
i  lower  side  of  the  roadbed  Is  so  far  above 
;  natural  surface  of  the  ground  on  which 
rests  that  it  materially  interferes  with  ac- 
«  to  and  egress  from  his  lots  by  way  of 
iln  street  The  roadbed  is  within  the  lines 
the  road  as  widened,  and  no  part  of  it 
tends  to  the  plaintiff's  property  line.  Its 
vation  above  the  natural  surface  of  his 
s  at  that  line  varies  from  17  Inches  to  2 
it  6  Inches,  and  is  greatest  at  the  corner 
the  alley  adjoining  lot  63.  That  this  ele- 
tion  was  a  natural  result  or  consequence 
the  cutting  and  filling  necessary  to  the 
>per  construction  of  a  safe  and  convenient 
id  along  the  slope  does  not  appear  to  ad- 
t  of  reasonable  doubt  The  elevation  of 
>  roadbed  as  we  have  described  it  Is  no 
ater  now  than  it  was  at  the  close  of  the 
rk  upon  it  in  1892.  So  far  as  the  eleva- 
d  is  concerned,  there  was  no  change 
ought  in  It  prejudicial  to  the  plaintiff  by 
work  done  after  the  order  to  open  and 
ien  was  returned.  A  careful  conaldera- 
i  of  all  the  evidence  in  the  case,  and  the 
nciples  governing  it,  has  convinced  us 
t  the  elevation  of  which  the  plaintiff  corn- 
ins  is  chargeable  to  a  proper  exercise  by 
township  of  the  power  it  possessed  un- 
'  the  order  to  open  and  widen  the  road, 
I  that  an  action  for  damages  caused  by 
elevation  Is  not  maintainable  against  the 
nshlp  or  its  agents.  For  damages  caused 
the  opening  and  widening  of  roads  laid 
In  townships  the  county  is  liable,  but  the 
nages  must  be  ascertained,  and  the  liabil- 
enforced,  In  accordance  with  the  statutes 
icb  give  the  former  and  impose  the  latter, 
gner  v.  Salzbury  Tp.,  132  Pa.  St  636,  19 
.  294.  The  learned  counsel  for  the  plain- 
has  called  our  attention  to  the  act  of 
v  8,  1889;  Purd.  Dig.  1875,  pp.  1,  8;  and 
he  decision  of  this  court  hi  Re  Milford,  4 


Pa.  St  303,— as  affording  some  support  to 
this  action,  but  neither  of  them  has,  in  our 
opinion,  any  application  to  it  The  plaintiff 
cannot  contest  in  this  action  the  regularity 
or  validity  of  the  proceedings  In  the  court  of 
quarter  sessions  for  which  he  petitioned,  and, 
if  there  was  a  defect  in  them  which  would 
have  warranted  that  court  in  setting  them 
aside  on  motion,  it  afforded  him  no  basis  for 
his  suit  against  the  township  and  Its  agents. 
Judgment  reversed. 


TBRRIBERRY  v.  BRODDB  et  al. 
(Supreme  Court  of  Pennsylvania.     Jan.  6, 
1896.) 
Suit  for  Price  of   Goods— Affidavit  of  De- 
fense —  Sufficiency  —  Set-Off  —  Breach    of 
Agreement— Bkcukitt  fob  Costs— Nonsuit. 

1.  In  a  suit  for  the  price  of  goods  sold  and 
delivered  it  is  proper,  in  the  copy  of  account  filed 
with  the  statement  of  the  claim,  to  designate  the 
articles  sold  by  special  numbers,  without  de- 
scribing them  in  detail,  when  such  designation  is 
fully  intelligible. 

2.  An  affidavit  of  defense  alleging  a  set-off 
based  upon  the  alleged  breach  by  plaintiff  of  an 
agreement  to  fill  orders  for  goods  is  insufficient 
if  it  merely  states  that  defendants  were  to  be 
allowed  a  line  of  credit  upon  conditions  named, 
but  does  not  state  that  the  conditions  were 
complied  with,  nor  that  the  orders  which  were 
not  filled  were  not  in  excess  of  the  credit  to  be 
given,  and  there  is  no  specification  of  items 
which  go  to  make  up  the  loss  claimed,  and  noth- 
ing stated  from  which  this  can  be  computed. 

3.  When,  under  the  rules  of  court,  defend- 
ants are  entitled  to  a  rule  for  security  for  costs 
only  upon  filing  a  sufficient  affidavit  of  defense, 
a  judgment  of  nonsuit  for  want  of  security  for 
costs  is  properly  taken  off  upon  a  decision  that 
the  affidavit  of  defense  filed  is  insufficient. 

Appeal  from  court  of  common  pleas,  Al- 
legheny county. 

Action  by  William  M.  Terrlberry,  doing 
business  as  William  M.  Terrlberry  &  Co., 
against  Joseph  Broude  and  M.  H.  Cuff,  do- 
ing business  as  the  Broude-Cuff  Molding 
Company.  Prom  a  judgment  for  plaintiff, 
defendants  appeal.     Affirmed. 

T.  L.  Gaertner,  for  appellants.  Galen  C 
Hartman,  for  appellee. 

FELL,  J.  Three  questions  are  presented 
by  this  appeal.  The  first  relates  to  the  suf- 
ficiency of  the  statement  of  claim,  the  sec- 
ond to  the  sufficiency  of  the  affidavit  of  de- 
fense, and  the  third  to  the  regularity  of  the 
proceedings  after  the  entry  of  a  rule  on  the 
plaintiff,  a  nonresident  for  costs.  It  is 
averred  in  the  statement  that  the  defendants 
are  indebted  to  the  plaintiffs  in  a  sum  nam- 
ed for  goods  sold  and  delivered  upon  an  ac- 
count, which  is  attached,  and  which  is  a 
true  and  correct  copy  of  the  plaintiffs'  book 
of  original  entry.  This,  with  the  other  aver- 
ments, makes  a  clear  and  concise  statement 
of  the  cause  of  action.  The  copy  of  account 
filed  shows  a  charge  by  plaintiffs,  manu- 
facturers of  moldings,  against  the  defend- 
ants, in  which  the  date  of  sale,  the  special 
number,  and  the  amount  of  each  item  In 
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feet  and  incites,  and  the  price  per  foot  are 
set  forth.  In  the  account  special  numbers 
are  used  to  designate  the  articles  sold.  A 
number  takes  the  place  of  a  name  and  de- 
tailed description  as  to  size,  pattern,  mate- 
rial, and  quality.  The  reason  for  this,  as  a 
matter  of  business  convenience,  is  obvious, 
and  is  explained  by  the  statement  In  the  af- 
fidavit of  defense  that  the  orders  were  made 
from  sample  patterns.  Such  orders  and 
charges  are  not  unusual,  and  no  point  has 
been  made  that  the  entries  are  not  Intelligi- 
ble, and  are  not  fully  understood.  Indeed, 
no  objection  to  the  statement  is  raised  by 
the  affidavit  upon  any  ground.  It  is  not  al- 
leged in  the  affidavit  of  defense  that  the 
goods  for  the  price  of  which  suit  is  brought 
were  not  ordered  and  received,  nor  that  oth- 
er goods  sent  without  orders  were  not  used 
without  an  offer  to  return  them.  The  claim 
for  set-off  is  founded  upon  the  alleged 
breach  of  an  agreement  to  fill  orders.  The 
statement  as  to  its  terms  and  as  to  the 
loss  sustained  are  vague  and  uncertain  in 
the  extreme.  The  agreement  set  up  is  that 
the  defendants  were  to  be  allowed  a  line  of 
credit  upon  conditions  named,  but  it  is  not 
stated  that  the  conditions  were  complied 
with,  nor  that  the  orders  which  were  not 
filled  were  not  in  excess  of  the  credit  to  be 
given.  There  Is  no  specification  of  items 
which  go  to  make  up  the  loss  claimed,  and 
nothing  stated  from  which  it  can  be  com- 
puted. If  all  the  averments  were  establish- 
ed by  proof,  there  would  still  be  no  means 
of  ascertaining  the  amount. 

Under  the  rules  of  court,  the  defendants 
were  entitled  to  a  rule  for  costs  only  upon 
filing  a  sufficient  affidavit  of  defense.  While 
the  rule  was  entered  as  a  rule  of  course, 
Its  validity  depended  upon  the  affidavit.  The 
Judgment  of  non  pros,  was  entered  while 
the  rule  for  judgment  for  want  of  a  suffi- 
cient affidavit  of  defense  was  pending.  The 
latter  rule  questioned  the  sufficiency  of  the 
affidavit,  and  challenged  the  right  to  costs. 
It  would  have  been  more  regular,  as  a  mat- 
ter of  practice,  if  the  plaintiff  had  first  mov- 
ed the  court  to  take  off  the  judgment  by 
default,  and  both  rules  could  have  been 
heard  together.  This,  in  effect,  is  what  was 
done,  but  without  the  formal  entry  of  a  rule. 
One  branch  of  the  case  depended  upon  the 
other;  and,  when  the  affidavit  was  held  to  be 
insufficient,  the  foundation  of  the  rule  for 
costs  was  gone,  and  the  judgment  fell.  No 
substantial  right  was  denied  the  defendants, 
and  the  record  presents  no  ground  for  re- 
versal.    The  Judgment  is  affirmed. 


REED  et  al.  v.  ADAMS. 

(Supreme  Court  of  Pennsylvania.     Nov.  8, 

1895.) 

Parol  Sale  of  Land. 

A  verbal  agreement  for  the  sale  of  land 

passes  no  title,  unless  followed  by  the  making 


of  payments  or  improvements  thereon 
the  taking  of  possession  by  the  vendee 

Appeal  from  court  of  common  pie 
umberland  county;  Savldge,  Judge 

Ejectment  by  Samuel  S.  Reed, 
Reed,   and   Lydla   Reitz   against   £ 
Adams.      From   a   judgment   for  < 
plaintiffs  appeal.     Affirmed. 

George  Hill,  D.  W.  Cox,  J.  W.  Gill 
S.  B.  Boyer,  for  plaintiffs.  S.  P.  A 
W.  H.  M.  Oram,  and  C.  M.  Cleinei 
fendant 

McCOLLUM,  J.  It  Is  agreed  tha 
to  the  lot  In  dispute  was  in  John  '. 
who  died  in  November,  1873,  testate, 
his  son,  William  H.  Douty,  acting  fo: 
utors,  sold  the  lot  to  the  defendant 
mediately  entered  Into  possession  o 
houses,  and  made  other  valuable 
ments  upon  It.  In  November,  1883 
was  brought  by  the  heirs  of  David  1 
claimed  to  have  an  equitable  title  i 
derived  from  their  father,  who  acqt 
December,  1872,  at  a  sheriffs  sale. 
Judgment  against  Tobias  Koppent 
order  to  maintain  their  suit,  it  was 
for  them  to  show,  by  competent  an 
evidence,  that  Koppenhaffer  had  an 
title  to  the  lot  when  their  father's 
was  entered;  and  this  they  under 
as  we  think,  signally  failed  to  dt 
first  place,  they  did  not  show  that  tt 
written  agreement  between  Koppen 
John  B.  Douty  which  Invested  the 
against  the  latter,  with  such  a  title 
bal  agreement  of  sale  followed  by  p 
purchase  money  and  such  possessic 
provements  by  the  vendee  as  would 
There  Is  not  more  than  a  scintilla  o 
in  the  case  which  supports  the  conte 
John  B.  Douty  signed  an  agreeme 
sale  of  the  lot  to  Koppenhaffer. 
however,  evidence  that  a  writing  w 
ed  to  the  latter,  but  this  was  made  i 
by  William  H.  Douty,  and  describ 
as  a  "forfeiture  receipt,"  which  \ 
quently  surrendered  by  Koppen 
whom  the  money  it  was  given  fc 
funded.  The  evidence  fails  to  shot* 
Iiam  H.  Douty  had  any  written  auth 
his  father  to  execute  any  paper 
with  the  transaction.  The  most  tl 
inferred  from  the  testimony,  favors 
plaintiffs,  Is  that  there  was  a  vei 
ment  between  John  B.  Douty  and  I 
fer  for  the  sale  of  the  lot  to  the 
that  it  was  abandoned  by  the  pari 
three  years,  and  perhaps  as  earlj 
Koppenhaffer's  testimony  on  this  p 
clear,  nor  his  recollection  as  to  th 
abandonment  certain  or  satisfactor, 
is  clear  that  no  such  payments  oi 
ments  were  made,  or  possession 
maintained  by  him,  In  pursuant 
agreement,  as  clothed  him  with  a  1 
lot  enforceable  at  law  or  in  equity, 
had  sold  and  conveyed  the  lot  to  a 
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>re  the  abandonment  of  the  agreement,  Kop- 
:nhaffer's  only  remedy  would  have  been  an 
.*tion  for  the  breach  of  it.  It  follows,  from 
lese  views,  that  Reed  acquired  no  title  to  or 
iterest  in  the  lot  by  his  sale  of  it  on  the  Kop- 
mhaffer  Judgment.  The  taxes  upon  the  lot 
ere  not  assessed  to  or  paid  by  him  or  his 
itate,  and  neither  he  nor  his  heirs  made  any 
uproveinents  upon  it.  From  1873  to  1881 
■outy's  estate  paid  the  taxes,  and  after  that 
ley  were  paid  by  the  defendant.  An  effort 
as  made  to  show  that  the  Reeds  were  in 
^session  of  the  lot  after  the  sale  of  it  on  the 
oppenuaffer  Judgment,  but  the  evidence  on 
lis  point  was  vague  and  meager.  Harvey 
[owrey  testified  that,  in  1873,  "old  Mrs.  Reed 
id  Aaron  Heed  raised  potatoes  and  one  thing 
•  another"  upon  it  Fridel  Heitzman  testi- 
id  that  he  plowed  the  lot  once  for  the  Reeds, 
id  saw  "Aaron  and  the  old  woman"  plant 
ituetbing  there.  Susan  Rogers  testified  that 
le  went  upon  the  lot  once  with  Mrs.  Reed 
id  Mrs.  Reltz,  and  saw  them  gather  some 
omatoes  or  radishes"  there.  These  were 
ie  only  witnesses  who  testified  in  relation  to 
e  possession  of  the  Reeds;  and  none  of  them, 
:cept  Mowrey,  could  tell  in  what  year  she 
he  saw  Mrs.  Reed  or  Aaron  upon  the  lot. 
or  at  least  14  years  Immediately  preceding 
ie  institution  of  this  suit,  the  plaintiffs  made 
>  claim  to  the  lot,  although  during  the  last 
df  of  that  time  the  defendant  was  in  posses- 
>n  of  it,  and  made  valuable  Improvements 
ereon  with  their  knowledge,  and  without 
e  least  intimation  from  them  that  they  had 
claimed,  to  have  an  interest  in  it  The  evi- 
nce is  positive,  clear,  and  undisputed  that 
e  defendant  never  heard  of  their  claim  until 
is  action  was  brought,  and.  that  there  was 
'thing  upon  the  lot  or  upon  the  records  which 
ggested  that  any  person  had  an  Interest  in  it 
hich  qualified  his  vendor's  title  to  it  It  will 
seen,  from  this  reference  to  the  testimony, 
at  the  latter  was  insufficient  to  support 
e  plaintiffs'  contention,  and  that  the  learned 
urt  below  would  have  been  Justified  in  di- 
eting the  Jury  to  find  for  the  defendant.  The 
lintiffs  cannot  therefore,  Justly  complain  of 
e  instructions  under  which  the  case  was 
bmltted.  These  Instructions  were  more  fa- 
rable  to  them  than  they  were,  upon  their 
to  showing,  entitled  to.  Did  the  learned 
urt  err  In  its  rulings  upon  offers  of  evi- 
nce? We  think  not  The  first  and  second 
otineatlons  relate  to  the  rulings  upon  the 
"ere  of  the  receipt  of  June  3,  1873.  For  the 
asons  stated  in  the  objections  to  these  offers, 
»  think  the  receipt  was  properly  rejected, 
was  not  error  to  allow  the  defendant  to  tes- 
y  to  bis  purchase  of  the  lot  in  1881,  and  to 
s  possession  of  and  his  payments  and  lm- 
ovements  upon  It  Nor  do  we  think  there 
is  any  error  In  the  refusal  of  the  court  to 
1ke  out  the  testimony  of  Tobias  Koppen- 
ffcr  in  relation  to  his  surrender  of  his  pur- 
ase-money  receipt,  and  the  refunding  of  the 
»uey  for  which  It  was  given.  We  think  it 
clear  that  William  H.  Douty  was  a  compe- 


tent witness  to  testify  to  the  matters  to  which 
his  attention  was  called.  He  bad  no  interest 
In  the  decision  of  the  question  Involved  in  the 
case.  His  father  died  testate,  and  he  was  not 
entitled  to  anything  under  the  will.  The  spec- 
ifications of  error  are  overruled,  and  the  judg- 
ment Is  affirmed. 


WYKB  v.  WILSON. 
(Supreme  Court  of  Pennsylvania.     Jan.  6, 
1886.) 
Distress  for  Rent— Procedure. 
If  one  elects  to  proceed  for  his  rent  nn- 
I  der  the  statute  conferring  the  right  of  distress, 
a  failure  to  make  the  appraisement  required  by 
the  statute  renders  him  a  trespasser  ab  initio. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county;   Porter,  Judge. 

Trespass  by  John  W.  Wyke  against  W.  A. 
Wilson.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Thomson  &  Thomson,  for  appellant    J.  M. 
j  Swearingen,  for  appellee. 

McCOLLUM,  J.  While  the  evidence  de- 
scriptive of  the  defendant's  conduct  at  the 
sale  was  conflicting,  It  clearly  showed  that 
he  went  there  prepared  for  war.  He  carried 
with  him  a  loaded  revolver,  and  his  exhibi- 
tion of  it  there  was,  to  say  the  least  of  it, 
consistent  with  a  purpose  on  his  part  to  in- 
timidate the  plaintiff  and  his  family.  When 
It  is  considered  that  the  property  he  proposed 
to  sell  to  satisfy  his  disputed  demand  for 
rent  was  not  worth,  according  to  his  estimate 
of  its  value,  more  than  $15,  and  tbat  he 
could  not  realize  from  the  sale  of  It  more 
than  $7,  exclusive  of  costs,  it  would  seem 
that  the  methods  he  adopted  to  compel  the 
sale  were  too  expensive.  This  Is  a  view  of 
them  that  may  have  occurred  to  him  after 
the  verdict 

All  the  specifications  of  error  may  be  con- 
sidered together,  because  they  really  raise 
but  one  question,  and  that  is  whether,  in 
making  the  sale,  the  defendant  was  a  tres- 
passer. We  agree  with  the  learned  court  be- 
low tbat  he  elected  to  proceed  for  his  rent 
under  the  statute  which  confers  and  regu- 
lates the  exercise  of  the  right  of  distress, 
and  that  having  so  elected,  he  was  bound  to 
conform  to  its  provisions  in  order  to  validate 
the  sale.  That  his  lease  gave  blm  another 
procedure  for  collecting  the  rent,  did  not 
qualify  or  dispense  with  any  of  the  requi- 
sites of  the  proceeding  under  the  statute. 
If  he  failed  to  comply  with  the  requirements 
of  the  latter,  he  became  a  trespasser  ab 
Initio,  and  there  is  nothing  in  the  lease  which 
can  relieve  him  from  the  consequences  of  his 
noncompliance.  The  property  was  not  dis- 
trained as  his,  but  as  the  property  of  the 
tenant  and  the  proceeding  subsequent  to  the 
seizure  of  it  should  have  been  conducted  pre- 
cisely as  If  the  lease  had  not  given  uim  an- 
other remedy.    Association  v.  Jones,  102  Fa. 
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St  307.  It  is  conceded  that  the  appraisement 
required  by  the  statute  was  not  made,  and 
It  is  settled  that  the  failure  to  make  it  was 
fatal  to  the  proceeding,  and  rendered  the 
defendant  a  trespasser  ab  initio.  Kerr  v. 
Sharp.  14  Serg.  &  R.  399;  Quinn  v.  Wallace, 
6  Whart  452;  and  Brisben  v.  Wilson,  00 
Pa.  St  452.    Judgment  affirmed. 


W.  GREEN  &  CO.,  Limited,  t.  THOMPSON 
et  al. 

(Supreme  Court  of  Pennsylvania.     Jan.  6, 
1896.) 


Mechanics'  Liens- 


Materials 
dbnce. 


FCR1»I8HKD— Evi- 


1.  Where  the  plaintiff  in  a  mechanic's  lien 
case  has  complied  with  all  the  provisions  of  the 
statute  relating  to  the  lien,  it  is  presumed  that 
the  materials  were  furnished  or  the  work  was 
done  on  the  credit  of  the  buildings. 

2.  Evidence  that  the  lumber  charged  in  the 
bill  of  particulars  did  not  go  into  any  of  the 
buildings  mentioned  in  the  claim  is  admissible  to 
rebut  this  presumption. 

3.  Evidence  that  the  lumber  was  charged 
by  plaintiff  to  the  contractor  is  also  admissible 
for  this  purpose. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county;   E.  H.  Stowe,  Judge. 

Scire  facias  by  W.  Green  &  Co.,  Limited, 
against  John  Thompson  and  James  M.  Nevln, 
owners,  or  reputed  owners,  and  John  A. 
Wood,  contractor,  to  enforce  a  lien  for  mate- 
rials. From  a  judgment  for  plaintiff,  de- 
fendants appeal.     Reversed. 

James  M.  Nevln  and  H.  L.  Castle,  for  ap- 
pellants. A.  M.  Brown  and  John  S.  Lambie, 
for  appellee 

McCOLLUM,  J.  The  buildings  against 
which  the  claim  in  suit  was  filed  were  con- 
structed under  the  contract  designated  as 
"Exhibit  B,"  and  there  is  nothing  in  it  to 
suggest  that  it  is  subject  to  or  in  any  man- 
ner qualified  by  the  contract  of  February 
13th,  designated  as  "Exhibit  A";  nor  is  there 
anything  in  the  latter  from  which  it  can  be 
Inferred  that  any  provision  of  it  is  applicable 
to  the  former.  The  defendants  have  not 
printed  in  their  paper  book  any  evidence 
which  tends  to  show  that  there  was  a  parol 
agreement  modifying  the  contract  under 
which  the  buildings  liened  were  erected,  nor 
Is  there  an  intimation  in  their  printed  agree- 
ment that  such  an  agreement  was  made.  It 
is  useless  to  inquire  whether  contract  A  con- 
tains a  stipulation  against  liens,  until  it  is 
shown  that  its  provisions  extend  to  and  gov- 
ern the  construction  of  contract  B.  We  can- 
not say,  therefore,  that  the  court  erred  in  the 
ruling  complained  of  In  the  second  specifica- 
tion, and  as  the  defendants  admit  that  the 
third  specification  must  stand  or  fall  with 


the  second,  the  third  need  not  be 
or  considered.  Under  section  1  of 
the  courts  of  common  pleas  of  - 
county,  the  defendants  were  boui 
their  answer  to  the  plaintiff's  claim, 
items  of  the  claim  and  material  ave 
fact  as  were  not  directly  and  spec! 
nied  by  them  must  be  taken  as 
An  examination  of  the  claim  and  tl 
shows  that  the  only  averment  of  fi 
former  which  is  denied  in  the  latt 
the  lumber  was  furnished  on  the 
credit  of  the  buildings  referred  tc 
Where  the  plaintiff  in  a  mechanic's 
has  complied  with  all  the  provislo 
statute  relating  to  the  Hen  he  clai 
presumed  that  the  materials  were 
or  the  work  was  done  on  the  crec 
buildings."  Hommel  v.  Lewis,  10 
465;  Noar  v.  GUI,  111  Pa.  St  488,  < 
This  is  a  rebuttal  presumption,  bu 
on  the  defendant  the  burden  of  sho 
it  is  not  in  accordance  with  the 
this  case,  therefore,  in  the  only  iss 
made  by  the  claim  and  answer,  tt 
was  on  the  defendants,  and  in  the 
of  that  burden  they  should  have  bee 
to  show  any  fact  or  circumstance  t 
negative  the  presumption.  That  tl 
charged  in  the  bill  of  particulars  6 
Into  any  of  the  buildings  mention 
claim  was  such  a  fact  or  circumst 
the  defendants  should  have  been 
to  prove  it  If  they  were  able  to  d 
we  understand  their  contention,  th 
of  the  question  to  which  their  four 
cation  relates  was  to  show  that  tl 
charged  as  above  stated  was  not  ui 
construction  of  the  buildings  lncluc 
claim.  We  think,  therefore,  that 
erred  in  rejecting  the  question. 

The  statement  of  the  account,  u 
of  September  27,  1893,  and  designa 
fendants'  paper  book  as  "Exhibit  : 
that  the  lumber  was  charged  by  th 
to  the  contractor.  This  was  a  cin 
affording  some  support  to  the  d< 
claim  that  the  lumber  was  not  so 
credit  of  the  buildings.  Hommel 
supra.  That  the  lumber  was  not  u 
buildings  and  that  it  was  chargi 
contractor  were  matters  proper  to 
to  and  considered  by  the  Jury  on  tb 
fact  made  by  the  claim  and  answe 

We  do  not  discover  any  error  in  t 
complained  of  in  the  fifth  and  sixth 
tions;  and  it  does  not  appear,  in 
that  there  was  any  exception  taken 
ed,  or  objection  made  to  the  adn 
the  papers  mentioned  In  it  In  a 
with  the  foregoing  view,  we  su 
fourth  and  seventh  specifications, 
rule  the  first  second  third,  fifth,  i 
Judgment  reversed,  and  venire  fac 
vo  awarded. 
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In  re  CONTESTED  ELECTION  FOB 
JUSTICE  OF  THE  PEACE. 

Appeal  of  REDMAN. 

(Supreme  Court  of  Pennsylvania.     Jan.  6, 
1886.) 

Elictionb— Marking  or  Ballot. 

Under  Act  June  10,  1893,  a  voter  cannot 
ark  a  cross  for  a  person  whose  name  is  print- 
on  the  ballot,  and  also  insert  in  the  blank 
ace  provided  for  the  same  office  an  additional 
ime,  even  though  it  be  similar  to  the  other; 
id  it  is  proper  to  refuse  to  count  a  ballot  so 
arked.     Mitchell,  J.,  dissenting. 

Appeal  from  court  of  common  pleas,  Alle- 
leny  county. 

Proceeding  to  contest  the  election  of  Frank 
Redman  as  justice  of  the  peace  of  Brad- 
*k  borough.     From   a  decree  adverse  to 
id  Redman,  he  appeals.    Reversed. 

William  Yost,  for  appellant  E.  J.  Small 
id  C.  S.  Fetterman,  for  appellee. 

3TERRETT,  C.  J.  As  shown  by  official  re- 
ins of  last  municipal  election  in  Brad- 
ck  borough,  the  appellant  was  elected  jus- 
te of  the  peace  by  a  majority  of  one  vote. 
le  petitioners  alleged,  and  succeeded  in 
ti8fying  the  court  below,  that  a  certain  re- 
sted ballot  should  have  been  counted  by 
e  election  officers.  The  result  was  a  tie 
tween  appellant  and  his  leading  competl- 
r,  John  S.  Lowry;  and  a  new  election  was 
cordingly  ordered.  The  controlling  ques- 
>n  is  whether  the  ballot  referred  to  was 
pgal,  and  rightly  rejected  by  the  election 
leers. 

There  was  only  one  justice  of  the  peace  to 
chosen  at  Bald  election,  and,  of  course,  no 
>ctor  had  a  right  to  vote  for  more  than 
e  person  for  that  office.  In  the  petition 
the  court  below,  the  contested  ballot  is 
scribed  thus:  "Under  the  title  'Justice  of 
!  Peace"  ("mark  one'),  in  the  left-hand  col- 
m  of  said  ballot,  in  the  square  at  the  right 
the  name  'John  S.  Lowry'  printed  on  said 
Hot,  and  inside  the  lines  Inclosing  the  col- 
m,  is  marked  a  cross  (X),  and  immediately 
lowing  the  cross  (X),  but  in  the  right- 
ed column  on  said  ballot,  being  a  column 
vacant  spaces,  and  under  the  title  'Justice 
the  Peace'  ('Insert  one'),  Inside  the  lines 
'losing  the  column,  Is  written  the  name 
hn  S.  Lowry.'  At  the  head  of  said  col- 
in  of  vacant  spaces  are  printed  the  words: 
he  voter  may  insert  in  the  column  below 
•  name  of  the  person  whose  name  is  not 
nted  on  the  ballot,  for  whom  he  desires 
vote."  It  is  averred  in  the  petition  that 
>  "election  officers  received  said  ballot, 
t  refused  to  count  the  same  for  the  said 
in  S.  Lowry;  •  •  •  and  said  ballot  so 
ected  was  returned  to  the  ballot  box, 
lere  the  same  now  remains."  It  is  also 
»rred  "that  said  John  S.  Lowry  is  the  only 
■son  of  that  name  resident  in  the  borough 


of  Braddock,  and  is  the  identical  person 
whose  name  is  printed  in  the  left-hand  col- 
umn of  said  ballot,  and  whose  name  is  writ- 
ten in  the  right-hand  column  of  said  ballot, 
and  is  the  person  for  whom  said  ballot  was 
Intended  and  was  legally  cast  for  the  office 
of  justice  of  the  peace  of  the  borough  of 
Braddock."  It  is  further  averred  that  said 
contested  ballot  was  "cast  by  a  qualified 
elector  of'  said  borough,  "whose  name  is 
unknown  to  your  petitioners."  In  his  answer, 
the  respondent,  among  other  things,  repre- 
sents "that,  If  all  the  averments  of  fact  con- 
tained in  the  petition  were  true,  neverthe- 
less the  petition  is  Insufficient  in  law,  be- 
cause, under  the  averments  of  Bald  petition, 
the  ballot  therein  mentioned  and  referred  to 
'  is  illegal,  and  not  cast  according  to  law,  and 
was  properly  rejected."  He  further  denies, 
on  information  and  belief,  all  the  material 
allegations  of  the  petitioners  as  to  the  de- 
scription of  the  ballot  rejected,  the  inten- 
tion of  the  voter,  and  the  identity  of  the  two- 
persons  voted  for  upon  said  ballot 

We  have  recently  had  occasion,  in  McCow- 
in's  Appeal,  165  Pa.  St  233,  80  AU.  955,  to 
notice  some  of  the  provisions  of  the  new 
ballot  law  of  June  10,  1893.  After  referring, 
inter  alia,  to  the  fourteenth  section,  relat- 
ing to  the  blank-space  column  of  the  ballot 
and  the  twenty-second  section,  prescribing 
the  way  in  which  the  voter  shall  prepare  his 
ballot  etc.,  and  commenting  thereon,  we 
said:  "Everything  necessary  or  proper  to 
be  done  by  the  voter  in  order  to  record  the 
free  and  unconstrained  expression  of  his 
choice  of  persons  to  fill  the  respective  offices 
Is  thus  provided  for;  and  the  manner  in 
which  said  right  of  choice  shall  be  exercised 
is  specifically  pointed  out  If  he  desires  to- 
vote  for  any  of  those  whose  names  are  print- 
ed on  the  official  ballot,  he  must  do  so  by 
'marking'  as  directed  by  the  act.  If  he  wish- 
es to  vote  for  persons  whose  names  are  not 
already  on  the  ballot  he  can  do  so  by  'in- 
serting* their  names  in  the  blank  spaces  pre- 
pared therefor;  but  he  has  no  right  to  in- 
sert anything  else  In  said  blank  spaces  or  In 
any  part  of  the  right-hand  column.  In  so 
far  as  the  mode  of  voting  is  thus  specifically 
prescribed  by  the  act  &U  other  modes  are, 
by  necessary  implication,  forbidden.  *Ex- 
pressio  unlUB  est  exclusio  alterius.' " 

The  original  ballot  In  question  was  not  pro- 
duced in  the  court  below,  but  assuming  the 
copy  attached  to  the  petition  to  be  correct 
it  shows  on  Its  face  that  the  unknown  voter, 
whoever  he  may  have  been,  disregarded  the 
plain  requirement  of  the  law  in  preparing 
his  ballot,  In  that  he  voted,  or  undertook  to 
vote,  by  "marking"  for  a  person  whose  name 
was  printed  on  the  ballot  and  also  voted  or 
undertook  to  vote  by  "inserting"  an  addi- 
tional name  in  the  blank  space  provided  ex- 
clusively for  names  not  already  on  tl<e  bal- 
lot. The  presumption  1b  that  he  knew  the 
blank  space  was  Intended  only  for  the  in- 
sertion of  names  not  printed  on  the  ballot, 
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and  that  the  person  whose  name  he  wrote 
in  the  blank  space  was  not  the  same  person 
whose  name,  printed  In  the  left-hand  col- 
umn, he  marked  with  a  cross  (X).  If  the 
voter's  first  act  In  preparing  his  ballot  was 
the  Insertion  of  the  name  found  in  the  blank 
space,  he  had  no  right  whatever  to  after* 
wards  attempt  to  vote  by  marking  for  either 
of  the  candidates  for  justice  of  the  peace 
whose  names  are  printed  in  the  left-hand 
column.  On  the  other  hand,  If  his  first  act 
in  preparing  his  ballot  was  marking  with  a 
cross  (X),  as  appears  In  the  left-hand  column, 
he  had  no  right  to  afterwards  Insert  the 
name  John  S.  Lowry  In  the  blank  space. 
It  was  thus  manifestly  impossible  for  the 
election  officers,  or  any  one  other  than  the 
voter  himself,  to  determine  which  of  the' 
acts— that  of  "marking"  In  the  left-hand 
column,  or  that  of  "writing"  the  name  John 
8.  Lowry  in  the  blank  space— was  first  in  or- 
der of  time,  or  whether  the  voter  intended  by 
both  acts  to  vote  for  two  persons,  or  for  only 
one  and  the  same  person,  or,  in  brief,  what 
may  have  been  his  purpose  In  doing  what 
he  is  admitted  to  have  done  in  preparing 
his  ballot  When  the  election  officers  came 
to  count  the  votes,  it  must  have  been  quite 
evident  to  them,  on  inspection  of  the  ballot 
in  question,  that  the  specific  mode  of  voting 
prescribed  by  the  act  had  been  disregarded 
by  the  voter,  and  hence  they  were  clearly 
right  In  refusing  to  count  the  vote  for  any 
one.  It  was  plainly  a  vitiated,  Illegal  bal- 
lot, made  so  by  the  act  of  the  voter  himself. 
If  such  an  utter  departure  from  the  posi- 
tive requirements  of  the  act  were  sanctioned 
or  encouraged,  either  by  election  boards  or 
courts,  It  would  lead  to  the  most  serious 
consequences.  Under  the  new  ballot  law, 
It  is  not  enough  that  the  Intention  of  the 
voter  may  possibly  be  ascertained,  or  his  ir- 
regular and  equivocal  acts  explained,  by 
evidence  dehors  his  ballot  The  purpose  of 
the  legislature,  In  prescribing  the  form  of 
ballot  and  specifically  directing  how  It 
should  be  prepared  and  used  by  the  voter, 
was  to  avoid  all  such  inquiries  and  the  con- 
sequences likely  to  result  therefrom.  It  was 
Intended  that  the  ballot,  when  prepared  by 
the  voter,  and  delivered  to  the  proper  elec- 
tion officer,  should  be  per  se  self-explana- 
tory. There  is  no  good  reason  why  It  should 
not  be  so. 

These  views  might  be  further  enforced  by 
other  suggestions,  but  further  elaboration  of 
the  subject  is  unnecessary.  Enough  has  been 
said  to  show  that  the  ballot  In  question  Is 
irregular  and  Illegal,  and  should  have  been 
so  held  by  the  court  below.  This  conclu- 
sion renders  the  consideration  of  other  ques- 
tions unnecessary.  The  decree  of  the  court 
-of  quarter  sessions  is  reversed  and  set  aside; 
and  it  is  ordered  that  the  petition  be  dis- 
missed, and  that  the  costs  in  the  court  be- 
low and  here  be  paid  by  the  petitioners. 

MITCHELL,  J.,  dissents. 


CITY  OF  ALLEGHENY  v.  P 
NATURAL  GAS  &  PIPEAt 

(Supreme  Court  of  Pennsylvania 
1890.) 
Gas  Company— Use  or  Streets—  Ac 
Condition. 
A  gas  company  was  by  ordini 
the  privilege  of  laying  pipes  in  the 
city,  subject  to  the  conditions  of  a  i 
ordinance  fixing  the  conditions  g 
which  corporations  could  lay  pipes,' 
ing  any  such  corporation  to  file  wit 
troller  a  certified  copy  of  a  resol 
board  of  directors  accepting  all  sue! 
and  agreeing  to  comply  with  them, 
filed  with  the  comptroller  a  resoluti 
rectors  agreeing  to  comply  with  th< 
dinance,  "excepting  so  far  as  any  < 
of  said  ordinance  may  be  held  or 
legal  or  unreasonable  by  the  cou 
that  the  councils  never  having  const 
qualification  of  the  acceptance,  ai 
pany  having  enjoyed  the  privileges 
nance  under  its  acceptance,  it  coul 
to  comply  with  certain  conditions 
nance  on  the  ground  that  after  it 
they  were  decided  to  be  illegal. 

Appeal  from  court  of  common 
gheny  county. 

Assumpsit  by  the  city  of  Allegh 
the  People's  Natural  Gas  &  Pipe 
ny.  From  a  judgment  for  plain 
ant  appeals.     Affirmed. 

On  February  12, 1886,  the  city  o 
enacted  a  general  ordinance  reg 
manner  and  fixing  the  terms  anc 
on  corporations  for  laying  pipes  li 
and  highways  for  the  supply  of 
to  consumers.  The  defendant  t 
Natural  Gas  &  Pipeage  Company 
tion  under  the  natural  gas  act 
1SS5,  applied  for  permission  to  li 
in  said  streets  and  highways;  an 
ary  19,  1886,  the  city,  by  ordinal 
It  that  privilege,  subject  to  the 
conditions  of  the  said  general 
Among  the  said  terms  and  cond 
the  following:  "(1)  That  any 
availing  Itself  of  the  rights  unde 
nance  shall  pay  to  the  city  anc 
(3)  cents  for  each  foot  of  pipe  It 
corporation  within  the  city.  (: 
fore  any  street  or  highway  shal 
under  said  ordinance  by  any  co 
shall  file  with  the  comptroller  a  o 
of  a  resolution  of  its  board  of  di 
der  seal  of  the  corporation,  accer 
terms,  conditions  and  provisions 
dinance  and  agreeing  to  compl 
same."  The  defendant  subseqi 
with  the  comptroller  its  accepti 
terms  and  conditions,  in  the  folk 
"Resolved  by  the  board  of  dlrex 
People's  Natural  Gas  and  Pipeaj 
that  said  company  hereby  accept 
conditions,  and  provisions  of  the 
general  ordinance  of  the  city  of 
and  agrees  to  comply  there witl 
so  far  as  any  of  the  terms  of  sai 
may  be  held  or  adjudged  illegal  c 
able  by  the  courts." 
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Rodgers  and  J.  A.  Langfit  for  ap- 
George  Elphlnstone,  for  appellee. 


HTCHELL,  J.  Conceding  that  no  author- 
has  been  shown  In  the  city  of  Allegheny 
Impose  a  tax,  eo  nomine,  on  the  pipes  of 
>ellant  company  laid  In  its  streets,  the 
stion  would  still  be  open  of  the  reason- 
eness  of  the  ordinance  In  question  as  an 
rcise  of  the  police  power  in  the  lmposi- 
i  of  a  license  fee  for  supervision,  and  lia- 
ties  and  inconveniences  arising  therefrom, 
the  principles  of  our  recent  decisions  In 
ard  to  telegraph  poles.  Allentown  v. 
egraph  Co.,  148  Fa.  St  117,  23  Atl.  1070; 
jster  City  v.  W.  U.  Tel.  Co.,  154  Pa.  St. 
,  25  Atl.  1134;  Philadelphia  v.  American 
ion  Tel.  Co.,  167  Pa.  St  406.  But  this 
;stion  was  not  argued,  and  need  not  be 
aidered  now,  as  the  court  below  rightly 
d  that  this  case  was  to  be  determined  on 

agreement  of  the  parties.  The  act  of 
a  May,  1885,  §§  11, 13  (Pub.  Laws,  pp.  34, 

required  the  consent  of  councils,  and 

ordinance  made  an  acceptance  of  Its  pro- 
ions  by  the  company  a  condition  precedent 
the  opening  of  its  streets.  The  company 
not  get  consent  by  an  apparent  accept- 
«,  and  then  repudiate  part  of  the  terms, 
ler  cover  of  a  reservation.  The  acceptance 
Ich  was  required  as  a  condition  to  the 
sent  was  an  unqualified  acceptance  of 
1  the  terms,  conditions  and  provisions"  of 

ordinance,  and  nothing  less  than  that 
old  satisfy  the  condition.  The  company 
i  a  nominal  and  apparent  acceptance  with 
comptroller,  and,  having  obtained  and  en- 
ed  the  privileges,  cannot  now  escape  the 
Igations.  It  did  not  obtain  the  consent 
ouncils  to  its  qualified  acceptance,  or  get 
-thing  from  them  which  can  now  be  set 
as  a  compromise  or  waiver  of  the  city's 
m  under  the  ordinance.  If  the  terms  pre- 
bed  were  not  acceptable  to  the  company, 
not  such  as  it  conceived  itself  bound  In 
'  to  submit  to,  It  had  its  remedy  in  the 
rts,  by  the  assertion  of  its  rights  under 

statute;  but,  having  got  its  privilege  by 
tarently  agreeing  to  the  terms,  it  cannot 
r  refuse  to  perform  them.    On  this  point 

decision  of  this  court  in  Federal  St  R. 

t.  Allegheny,  31  Plttsb.  Leg.  J.  259,  is 
lely  analogous,  and  authoritative.  Judg- 
it  affirmed. 


DICKSON   v.  BAILEY   et  al. 

Supreme  Court  of  Pennsylvania.     Jan.  6, 

1806.) 

SuBBOOATlON  Ot  BCRBTT. 

Unless  a  surety  pays  the  debt  in  foil,  he 
iot  entitled  to  subrogation  to  any  part  of  the 
its  of  the  creditor. 

.ppeal  from  court  of  common  pleas,  AUe- 
«y  county. 

etltioQ  by  Samuel  Musgrave  for  subroga- 
i  to  the  rights  of  H.  A.  Dickson  unuer  a 
T.83A.no.l4— 45 


judgment  entered  In  the  latter's  favor 
against  Bailey  &  Boler  in  a  replevin  case 
founded  on  a  distraint  for  rent  From  an  or- 
der making  absolute  a  rule  on  them  to  show 
cause  why  Bald  Musgrave  should  not  be  sub- 
rogated, EL  A.  Dickson  and  others  appeal. 
Reversed. 

W.  L  Craig,  for  appellants.    J.  M.  Stoner 
and  J.  Charles  Dicken,  for  appellee. 

FELL,  J.  This  proceeding  Is  founded  upon 
a  petition  by  Samuel  Musgrave,  one  of  the 
sureties  on  a  replevin  bond,  for  subrogation 
to  the  rights  of  the  plaintiff  In  the  judgment 
An  answer  was  filed  by  the  appellant  the 
plaintiff,  in  which  he  averred  that  the  judg- 
ment had  not  been  fully  paid,  and  in  which 
he  stated  other  supposed  equitable  grounds 
in  denial  of  the  right  claimed.  A  separate 
answer  was  filed  by  the  defendants,  in  which 
they  alleged  that  they  had  transferred  their 
property  and  business  to  the  cosurety,  J.  C. 
Dicken,  to  secure  him  and  Samuel  Musgrave 
from  any  loss  they  might  sustain  by  reason 
of  the  bond,  and  that  from  the  management 
of  their  business  an  amount  had  been  realized 
by  Dicken  more  than  sufficient  to  cover  the 
payment  made  by  Musgrave.  It  was  agreed 
by  both  sureties  that  the  amount  due  the 
defendants  from  the  management  of  the  busi- 
ness should  be  credited  by  Musgrave  on  ac- 
count of  the  money  which  he  bad  paid.  The 
Issues  thus  raised  were  referred  to  a  commis- 
sioner. The  terms  of  the  reference  do  not 
appear  from  the  record,  but  it  is  stated,  in 
the  appellee's  history  of  the  case,  that  the 
commissioner  waa  "to  take  testimony  and 
find  the  facts  in  issue  by  the  petition  and 
answers."  The  commissioner,  having  taken 
and  considered  the  testimony,  reported  that 
the  defendants,  after  the  allowance  of  all 
proper  credits,  were  indebted  to  the  peti- 
tioner in  the  sum  of  $872.70,  and  to  this 
amount  subrogation  was  ordered  by  the 
court  A  large  part  of  the  testimony  has  not 
been  brought  up  with  the  record.  From  an 
examination  of  what  appears  we  see  no  rea- 
son to  doubt  the  correctness  of  the  conclu- 
sion reached,  either  as  to  the  obligation  to 
account  or  as  to  the  amount  due.  The  issue 
raised  by  the  answer  of  the  plaintiff  seems 
to  have  been  wholly  ignored.  Whether  any' 
testimony  was  taken  under  this  issue  we  are 
not  informed.  None  appears  with  the  rec- 
ord. Its  omission  would  be  ground  for  the 
affirmance  of  the  order  if  there  was  a  find- 
ing and  report  by  the  commissioner.  Neither 
has  been  made.  In  the  whole  proceeding,  as 
it  is  presented,  no  reference  is  made  to  this 
issue,  from  the  time  it  Is  raised  by  petition 
and  answer  until  it  is  finally  disposed  of  by 
the  order  making  absolute  the  rule  to  show 
cause  why  subrogation  should  not  be  allow- 
ed. Its  importance  may  have  been  an  after- 
thought but  the  issue  Is  one  which  cannot 
now  be  disregarded.  It  is  distinctly  raised, 
and  is  the  subject  of  an  exception  to  the 
report  of  the  commissioner  and  of  a  specifica- 
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tlon  of  error.  Subrogation  rests  upon  purely 
equitable  grounds,  and  It  will  not  be  en- 
forced against  superior  equities.  Unless  the 
surety  pays  the  debt  in  full,  he  is  not  en- 
titled to  subrogation;  and  until  this  is  done 
the  creditor  will  be  left  in  full  possession 
and  control  of  the  debt  and  the  remedies  for 
its  enforcement.  Dering  v.  Earl  of  Wlnchel- 
sea,  1  White  &  T.  Lead.  Gas.  Eq.  120;  Kyner 
v.  Kyner,  6  Watts,  221;  Bank  v.  Potlus,  10 
Watts,  148;  Hoover  v.  Epler,  52  Ta.  St. 
522;  Allegheny  Nat  Bank's  Appeal  (Pa. 
Sup.)  7  Atl.  788.  The  settlement  of  the 
account  between  the  sureties  and  the  de- 
fendants fixed  the  amount  of  the  liability 
of  the  latter,  and  the  extent  of  the  ri^ht  to 
indemnity,  but  It  did  not  affect  the  right  of 
subrogation,  which  will  never  be  allowed  to 
the  prejudice  and  injury  of  the  creditor.  The 
Judgment  Is  reversed,  and  the  record  is  re- 
mitted to  the  court  of  common  pleas,  in  or- 
der that  there  may  be  a  finding  upon  the 
issue  raised  by  the  answer  of  the  appellant 


ROBERTSON   et   al.   v.   YOUGHIOGHBNY 

RIVER  COAL  CO. 

(Supreme  Court  of  Pennsylvania.     Jan.  6, 

1806.) 
Mining — Sdrfaob  Owner— Right  of  Support. 

Where  the  mineral  estate  in  land  is  sev- 
ered from  the  surface  by  a  conveyance,  the  own- 
er of  the  former  is  bound  to  leave  enough  of 
the  mineral  In  place  to  support  the  surface,  un- 
less the  owner  of  the  latter  has  released  his 
right  to  support 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county;   J.  F.  Slagle,  Judge. 

Action  by  Andrew  Robertson  and  Thomas 
Robertson  against  the  Youghlogheny  River 
Coal  Company  to  recover  damages  on  ac- 
count of  the  mining  of  coal  beneath  plain- 
tiff's land  In  such  a  way  as  to  withdraw  the 
right  of  support  From  a  judgment  for 
plaintiffs,  defendant  appeals.    Affirmed. 

Petty  &  Friend,  for  appellant  J.  S.  Fer- 
guson, for  appellees. 

WILLIAMS,  J.  Our  legal  responsibilities 
grow  out  of  the  relations  we  sustain  to  each 
other.  If  It  were  possible  for  us  to  live  In 
a  state  of  absolute  Independence  of  all  other 
persons,  it  would  be  possible  for  us  to  do  as 
we  pleased  with  our  own  without  consider- 
ing the  natural  consequences  of  our  conduct 
as  they  might  affect  others.  But  such  a 
state  of  Independence  cannot  exist  In  civil- 
ized society.  Our  interests  are  so  bound  up 
with  the  Interests  of  those  about  us  that  it 
is  to  the  advantage  of  all  that  we  should 
each  recognize  the  relations  we  occupy  to- 
wards each  other,  and  the  obligations  that 
spring  "therefrom.  The  maxim,  "Sic  utere 
tuo  ut  alienum  non  lsedas,"  expresses  this 
general  conviction  in  the  form  of  a  rule  of 
civil  conduct.  It  Is  in  fact  "the  golden  rule" 
applied  to  our  business  transactions,  or  to 


such  of  them  as  are  within  the  re 
law.  The  cases  in  which  it  has 
plied  by  the  courts  are  too  nunier 
tation  here,  and  embrace  a  wide 
subjects.  It  was  held  applicable  t 
ers  of  successive  strata  in  the  ea: 
in  Jones  v.  Wagner,  66  Pa.  St.  429, 
pears  to  be  the  first  case  in  which 
tlons  of  the  owner  of  the  subjac 
came  before  this  court  for  consider 
held  in  that  case  that  where  the  t 
tate  is  severed  from  the  surface  bj 
ance,  the  lower  estate  passes  to  tt 
subject  to  the  servitude  Imposed  i 
nature  for  the  support  of  the  surl 
surface  owes  to  the  lower  estate: 
ment  or  servitude  for  access.  Thi 
tates  owe  to  each  other  and  to  t! 
on  easement  for  support  The  ow 
mine  must  leave  enough  of  the  i 
place  to  answer  the  purposes  of  s 
the  surface,  unless  the  owner  of  t 
has  released  his  right  to  support 
has  been  recognized  and  applied 
cases,  among  which  are  Horner  v. 1 
Pa.  St  242;  Coleman  v.  Chadwick. 
81;  Carlin  v.  Chappel,  101  Pa.  St 
llams  v.  Hay,  120  Pa.  St.  485,  1< 
This  right  to  support  may  be  relea 
words  in  a  deed  of  conveyance  (S 
Phillips,  94  Pa.  St  15);  but  such  r 
not  be  implied  from  language  tha 
necessarily  import  it  (Williams  v, 
pra).  The  grant  of  a  mineral  es 
the  right  to  mine,  is  a  grant  of  tl 
penetrate  the  earth  in  search  of  tl 
stratum,  and,  when  found,  to  quai 
move  the  mineral  In  a  proper  man 
injuries  as  are  the  necessary  rest 
process  do  not  afford  a  cause  of 
the  owner  of  the  surface.  If  his  i 
drained,  or  his  well  destroyed,  as  1 
result  of  the  excavation  made  to 
remove  the  coal,  he  has  no  right  t( 
Bainb.  Mines,  483;  15  Am.  &  Eng. 
p.  588;  Turner  v.  Reynolds,  23  F 
But  a  sale  of  all  the  coal  under 
land  is  not  in  terms  or  by  necessa 
tion  a  release  of  the  right  to  su 
port  any  more  than  the  sale  of  the 
of  a  building  two  or  more  stories 
would  be  a  release  of  the  floor  so 
Its  visible  servitude  to  the  i-emair 
building.  The  release  must  be, 
case,  by  express  words  or  by  nee 
plication.  It  is  thought  that  thi 
been  qualified  In  the  late  case  of  i 
Sanderson,  113  Pa.  St  126,  6  Atl.  '. 
do  not  so  understand  It  The  qu 
sented  In  that  case  was  whether,  t 
owners  of  land  lying  along  a  s 
owner  of  the  upper  tract  may  o 
upon  his  land  when  the  drainage 
must  necessarily  pollute  the  Strear 
der  It  unfit  for  use  by  the  lower  o- 
held  that  the  lower  tract  owed  a 
for  purposes  of  drainage  to  the  t 
It  because  of  its  position;   and  t 
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i  owner  of  the  upper  tract  was  bound  to 
i  exercise  of  diligence  in  his  effort  so  to 
e  and  develop  bis  own  land  as  not  to  In- 
re  that  of  bis  neighbor,  still,  notwithstand- 
;  the  exercise  of  reasonable  care  and  pre- 
ution,  injury  was  unavoidable,  such  in- 
:j  would  not  sustain  an  action  for  dam- 
es. Within  the  lines  thus  stated,  Coal  Co. 
Sanderson,  Is  an  authority.  Under  some 
cumstances  a  refusal  to  apply  it  might 
>rk  a  practical  confiscation  of  the  upper 
rate  for  the  benefit  of  the  lower,  notwith- 
inding  the  natural  servitude  under  which 
i  lower  is  placed  by  Its  position.  On  the 
ler  hand,  to  Insist  upon  its  application  un- 
r  all  circumstances  might  result  in  a  prac- 
al  confiscation  of  the  lower  for  the  benefit 
the  upper.  For  myself,  I  would  permit 
general  rule  of  this  sort  to  work  confisca- 
n  in  either  case,  but  leave  to  a  court  of 
aity  the  adjustment  of  the  terms  and  con- 
ions  on  which  each  could  use  his  own  so 
to  inflict  the  least  practicable  Injury  on 
j  other.  This  court,  however,  is  not  dis- 
sed  at  present  to  modify  the  rule  of  San- 
rson's  Case  as  It  Is  stated  above.  That 
le  has  no  application  to  this  case.  Here  it 
the  owner  of  the  lower  or  servient  tene- 
mt  who  Invokes  it  to  defeat  a  recovery 
the  owner  of  the  surface,  which  is  the 
;her  and  dominant.  The  rule  stated  in 
ties  v.  Wagner,  supra,  is  that  which  con- 
ils  this  case.  The  surface  is  entitled  to 
pport,  unless  its  right  thereto  has  been 
•arly  released  by  the  owner.  The  several 
signments  of  error  do  not  require  a  sepa- 
;e  treatment  They  are  overruled,  and  the 
igment  appealed  from  is  affirmed. 


tYMER  et  al.  v.  BUTLER  WATER  CO. 
Supreme  Court  of  Pennsylvania.    Jan.  6, 

1896.) 
teb  Company— Fdrnishiko  Pollutbb  Watbb 
*— Injunction. 
Where  the  water  furnished  by  a  wnter 
ipany  incorporated  under  the  act  of   1874 

the  use  of  the  inhabitants  of  a  borough  is 
erly  unfit  for  domestic  use  or  for  use  by  do- 
itlc  animals,  and  is  so  destructive  to  pipes 
I  boiler  flues  as  to  be  unsafe  for  use  for  steam 
poses,  it  is  proper  to  enjoin  the  company  from 
Beting  water  rents  for  other  purposes  than 

extinguishing  of  fires  and  the  flushing  of 
m  and  sewers. 

ppeal  from  court  of  common  pleas,  But- 
county;  John  M.  Greer,  Judge. 
01  by  Andrew  Brymer  and  others  against 
Butler  Water  Company.    From  a  decree 
plaintiffs,  defendant  appeals.    Affirmed. 

lines  B.  Neale,  John  M.  Thompson,  W.  C. 

Kpson,  Leo.  McQuistion,  and  T.  C. 
bell,  for  appellant.  Andrew  G.  Wil- 
s,  Clarence  Walker,  W.  A.  Forquer,  S. 
lowser,  and  R.  P.  Scott,  for  appellees. 

ILX.IAMS,  J.    This  bill  was  filed  under 
provisions  of  the  corporation  act  of  1874. 


It  alleges  the  Incorporation  of  the  company 
defendant  in  pursuance  of  the  provisions  of 
that  act  as  a  water  company;  the  fact  that 
It  has  been  engaged  in  furnishing  a  supply 
of  water  to  the  borough  of  Butler  for  about 
17  years;  and  that  the  water  furnished  dur- 
ing the  dry  weather  of  18U3  and  1894  was 
muddy,  and  unfit  for  domestic  use,  and  that 
the  water  then  being  furnished  was  "impure, 
filthy,  and  absolutely  unfit  for  domestic  or 
other  purposes."  The  answer  denies  that  the 
waters  of  the  Connoquennessing  creek,  from 
which  the  supply  for  Butler  borough  has 
been  taken,  are  either  muddy  or  Impure,  as 
they  ought  to  be  allowed  to  flow,  but  admits 
that  certain  persons  have  for  some  months 
been  pumping  large  quantities  of  salt  water 
from  an  oil  well  or  wells  out  upon  the  surface 
of  the  ground,  which  has  found  its  way  into 
the  stream,  and  rendered  Its  waters,  espe- 
cially when  the  stream  is  low,  impure,  and 
unfit  for  domestic  use;  and  asserts  that  it  has 
instituted  proceedings  In  equity  to  restrain 
such  persons  from  polluting  the  stream  and 
destroying  the  water  supply.  The  case  was 
fully  heard  in  the  court  below.  The  learned 
judge  had  before  him,'  in  the  first  place,  the 
question  of  the  quantity  and  quality  of  the 
water  furnished  by  the  defendant  company. 
If  the  quantity  was  found  to  be  Inadequate, 
or  the  quality  so  poor  as  to  be  unfit  for  use, 
he  was  next  to  consider  whether  the  trouble 
could  be  remedied  by  a  reasonable  expendi- 
ture of  money  and  effort  on  the  part  of  the 
company.  If  he  found  this  fact  also  in  favor 
of  the  plaintiffs  it  became  his  duty  to  make 
such  order  as  would  quicken  the  diligence  of 
the  water  company,  and  protect  the  public 
served  by  it  After  hearing  the  evidence,  the 
learned  judge  found  as  a  fact  that,  except 
during  the  very  dry  weather  In  the  summers 
of  1893  and  1894,  the  supply  had  been  rea- 
sonably sufficient  In  quantity,  and  reasonably 
pure  in  quality.  He  found  that  by  a  better 
system  of  storage  the  waters  of  the  Conno- 
quennessing could  be  made  to  furnish  an 
ample  supply,  and  that  by  securing  the  wa- 
ters of  a  tributary  called  "Bonnybrook"  the 
supply  at  command  would  be  several  times 
as  great  as  the  population  of  Butler  would  re- 
quire. He  also  found  that  the  water  had 
been  for  some  months  so  charged  with  salt 
and  other  minerals  from  the  oil  wells  as  to  be 
absolutely  unfit  for  domestic  purposes  or  for 
steam,  and  he  enjoined  the  defendant  from 
collecting  water  rents  except  for  the  flushing 
of  closets  and  sewers  and  for  Are  purposes. 
He  at  the  same  time  made  a  peremptory  or- 
der on  the  company  requiring  it  "to  secure 
and  provide  forthwith  a  sufficient  supply  of 
reasonably  pure  water  to  the  inhabitants  of 
Butler  borough  and  patrons  of  the  said  de- 
fendant company."  The  decree  and  the  find- 
ings on  which  it  rests  are  now  assigned  as 
error,  and  It  has  been  necessary  for  us  to  ex- 
amine the  evidence  at  length  in  order  to  de- 
termine whether  it  will  support  the  several 
findings  complained  of.    This    examination 
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has  satisfied  us  that  with  what  has  been  done 
to  reach  the  waters  of  the  Bonnybrook  the 
supply  must  be  ample,  but  that  the  water  has 
been  destroyed  for  domestic  and  for  steam 
purposes  by  the  owners  and  lessees  of  land 
along  the  stream  In  the  effort  to  obtain  petro- 
leum oil  from  an  underlying  stratum  of  sand 
rock  known  as  the  "one  hundred  foot  sand." 
We  are  also  satisfied  that  It  will  be  wholly 
out  of  the  question  for  the  defendant  to  obey 
the  order  requiring  It  to  furnish  pure  water 
to  its  patrons  If  the  pollution  of  the  stream 
by  the  owners  and  lessees  of  land  in  the  ba- 
sin of  the  Connoquennesslng  is  a  subject  over 
which  a  court  of  equity  has  no  control.  This 
question  Is  involved  In  Com.  v.  Russell,  33 
AtL  709,  which  was  argued  together  with  this 
case,  and  it  will  be  considered  to  some  extent 
In  the  opinion  to  be  filed  therein.  We  shall 
confine  ourselves  in  this  case  to  the  two  ques- 
tions that  are  peculiar  to  it. 

First,  does  the  evidence  Justify  the  injunc- 
tion against  the  collection  of  water  rents 
for  domestic  and  for  steam  purposes?  We 
think  the  conclusion  reached  by  the  learned 
Judge,  that  the  water  was  utterly  unfit  for 
domestic  use,  that  domestic  animals  would 
not  use  it,  and  that  It  was  so  destructive  to 
the  pipes  In  which  It  was  conveyed  and  to 
the  flues  of  boilers  in  which  it  was  converted 
Into  steam  as  to  be  unsafe  for  use  for  steam 
purposes,  has  evidence  on  which  it  can  fairly 
rest,  and  that  It  supports  the  restraining  or- 
der. It  is  Inequitable  that  a  corporation 
chartered  to  serve  a  "public  use."  and  actual- 
ly undertaking  to  serve  the  public  with  one 
of  the  necessaries  of  life,  should  be  allowed 
to  collect  the  price  of  a  supply  of  good  water 
from  those  to  whom  It  delivers  an  article 
that  cannot  be  used,  or  be  made  fit  for  use 
by  any  process  within  their  knowledge  or 
reach.  The  relations  between  the  defendant 
and  its  customers  rest  on  contract,  and,  if 
the  commodity  bargained  for  is  not  delivered, 
it  Is  elementary  law  that  the  price  is  not  re- 
coverable. Nor  was  the  learned  judge  mis- 
taken In  the  measure  of  the  duty  imposed  by 
law  on  the  defendant.  It  Is  not  bound  to 
provide  water  that  is  chemically  pure,  but 
water  that  Is  ordinarily  and  reasonably  pure. 
The  water  for  the  supply  of  a  city  must  be 
taken  from  some  lake  or  stream  or  water 
shed  that  Is  accessible,  that  has  not  been  de- 
stroyed, and  that  can  furnish  a  sufficient 
quantity  to  meet  the  demand.  After  having 
secured  such  a  source  of  supply,  the  company 
is  bound  to  exercise  diligence  in  the  effort 
to  preserve  it  from  pollution,  and  to  deliver 
it  to  the  public  In  no  worse  condition  than 
that  in  which  it  is  taken  from  the  source  of 
supply.  Practically  It  is  unimportant  wheth- 
er the  water  becomes  unfit  for  use  because 
of  the  neglect  or  In  spite  of  the  vigilance 
of  the  company.  The  question  to  be  consid- 
ered as  between  the  seller  and  buyer  is, 
what  is  the  fact?  Is  the  water  fit  for  use? 
The  same  question  is  also  to  be  investigated 
by  the  court  on  behalf  of  the  public    Is  the 


company  meeting  the  objects  of  Its 
tlon  and  discharging  its  duty  to  th 
fairly  serving  the  public  uses  to  v 
required  to  minister?  If  this  quel 
be  answered  In  the  negative,  then 
edy  is  to  order  the  company  to  ren 
service,  and  to  suspend  its  right 
rents  until  water  is  furnished  th 
used  with  reasonable  safety  to  its 
If  It  shall  be  determined  that  tl 
ant  and  the  public  are  alike  remei 
that  the  pollution  of  the  stream  n 
without  check  or  regulation  by  • 
Just  so  long  as  it  may  suit  the  h 
to  pump  salt  water  into  It,  the  res? 
the  practical  confiscation  of  the  ei 
of  the  water  company,  and  of  tl 
water  supply  for  10,000  people,  foi 
fit  of  a  few  persons.  In  this  even 
pany  may  be  compelled,  by  its  ow 
necessity,  to  elect  whether  it  will 
business  or  seek  some  new  and  it 
source  of  supply.  This  Is  a  quest 
if  the  necessity  arises,  the  comj 
settle  for  itself.  The  court  cannot 
election  for  It  Whether  it  shall  i 
18  miles,  to  the  Allegheny  river, 
pense  probably  twice  as  great  as,  t 
of  its  capital  stock,  is  a  question  -v 
the  court  has  absolutely  nothing  t 
court  may  say:  "The  water  you 
unfit  for  use.  You  shall  not  eolle 
that  which  has  no  value."  But 
point  out  a  possible  supply  at  s 
point,  and  say,  "You  most  let  go 
ent  source  of  supply,  and  remoi 
which  we  point  out."  This  dispo 
second  question  raised  by  this  a 
distinguishes  between  the  discretl 
red  upon  the  court  by  the  act  of 
the  business  discretion  of  the  owi 
plant  of  the  water  company.  Th 
may  select  the  source  of  supply,  i 
mine  a  system  of  collection  and  d 
a  mode  of  storage,  and  control  get 
business  details.  The  court  may 
the  efficiency  of  the  system,  and  tb 
and  quality  of  the  water  furnl 
make  such  order  as  may  be  nec< 
Just  for  the  protection  of  the  publ 
We  cannot  resist  the  impressio 
learned  judge  took  a  somewhat 
uncharitable  view  of  the  conduct  o: 
company.  The  pressing  evil  from 
public  Buffers  was  the  destructl 
water  supply  by  the  oil  operators, 
'defendant  could  only  correct  th 
action  of  the  court  below,  which  It 
ed,  and  by  the  result  of  which  it  n 
sarlly  abide.  Its  own  Investment  c 
its  business,  and,  in  a  practical 
franchises,  were  all  at  stake.  It  b 
to  make,  but  much  to  lose,  by  t« 
and  we  can  readily  understand  1 
out  the  assistance  of  the  court,  1 
of  the  company  might  feel  that 
nothing  they  could  do  to  save  thj 
themselves  from  heavy  loss.    Any 
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pedlent  may  well  have  seemed  to  them  a 
eless  expenditure  of  money  so  long  as  the 
mps  were  pouring  ont  a  continuous  stream 
water  loaded  with  salt  and  other  injurious 
nerals  Into  the  source  of  supply.  But  if 
be  assumed  that  the  officers  of  the  com- 
ny  intended  no  disrespect  or  insubordina: 
n,  but  did  in  good  faith  all  or  more  than 
»  court  should  have  required  of  them,  still 
»  fact  remains  that  the  water  had  been 
Uuted,  and  was  clearly  unfit  for  use;  that 
jy  were  unable  to  remedy  this  condition, 
to  furnish  what  their  patrons  bad  a  right  to 
pect  and  demand.  They  had  no  equitable 
;bt,  therefore,  to  collect  pay  for  what  they 
1  not  and  could  not  supply.  So  much  of 
i  decree  as  directed  the  company  to  fur- 
>h  reasonably  pure  water  is  a  we  decis- 
ion of  the  defendant's  legal  duty;  so  much 
it  as  enjoins  the  collection  of  rents  for 
iter  that  cannot  be  used  is  an  appropriate 
•thod  for  compelling  the  discharge  of  that 
ty,  and  for  the  protection  of  the  public 
■antlme.  The  decree  must  be  affirmed,  at 
;  costs  of  the  appellant 


OMMONWEALTH   ex  rel.   ATTORNEY 

GENERAL  et  al.  v.  RUSSELL  et  al. 

Supreme  Court  of  Pennsylvania.     Jan.  6, 

1896.) 

t  Watbr  Supplt— Pollution— Protbctios  o» 
Public. 
When  the  stream  from  which  a  water 
□pany  organized  to  supply  a  borough  with 
ter  obtains  its  supply  is  rendered  unfit  for 
■neRtic  uses  and  for  steam  by  the  discharge 
•rein  of  water  drawn  off  from  oil  wells  in 
■  process  of  extracting  the  oil,  it  is  proper  to 
ke  the  state  a  party  to  a  suit  by  the  water 
npany  to  restrain  such  pollution,  and  then  to 
prmine  whether  the  public  interest,  apart 
>m  the  private  interest  of  the  water  company, 
?s  not  make  such  relief  proper  and  necessary. 

Lppeal  from  court  of  common  pleas,  Butler 
mty;  John  M.  Greer,  Judge. 
Jill  by  the  Butler  Water  Company  against 
J.  Russell  and  others  to  restrain  them 
m  polluting  a  certain  stream.  On  motion 
i  commonwealth  was  added  as  a  party 
tlntiff  with  the  consent  of  the  attorney 
leral.  From  a  decree  dismissing  the  bill, 
intiffs  appeal.     Reversed. 

ohn  M.  Thompson,  W.  C.  Thompson,  Lev. 
Qulston,  and  T.  0.  Campbell,  for  appel- 
its.  Clarence  Walker,  H.  McSweeney,  and 
Junkln  &  Galbreath,  for  appellees. 

VILLIAMS,  J.  This  case  presents  a  pub- 
question  of  very  grave  consequence, 
ilch  does  not  seem  to  have  been  passed  up- 
in  the  form  in  which  it  is  now  encounter- 
A  brief  statement  of  the  facts  by  which 
is  raised  will  conduce  to  a  readier  appre- 
lsion  of  it  The  Butler  Water  Company 
i  corporation  organized  under  the  general 
poration  act  of  1874  to  supply  the  borough 


of  Butler  with  water.  It  has  been  carrying 
on  Its  business  for  about  17  years.  The 
borough  of  Butler  contains  at  this  time  a 
population  of  about  10,000,  and  is  steadily 
and  rapidly  increasing.  The  water  supply 
is  obtained  from  the  Connoquennesslng  creek, 
which  has  been,  until  recently,  a  stream  of 
reasonably  pure  water,  and  is  capable  of 
furnishing  a  sufficient  supply.  This  it  has 
done  heretofore,  except  during  the  excessive- 
ly dry  weather  of  the  summers  of  1893  and 
1894,  when  the  water  became  low  and  mud- 
dy. To  remedy  this  difficulty,  the  water 
company  has  secured  and  brought  to  its 
pump  station  the  water  of  a  tributary  called 
"Bonnybrook."  The  supply  now  at  com- 
mand is,  in  the  opinion  of  the  learned  Judge 
of  the  court  below,  more  than  sufficient  in 
quantity,  and  in  its  native  state  is  reasonably 
pure  in  quality.  But  the  basin  which  is 
drained  by  the  Connoquennessing,  or  some 
portion  of  it,  was  thought  to  be  underlaid 
with  oil.  The  drill  was  started,  and  some 
oil  was  discovered  in  a  stratum  known  as  the 
"one  hundred  foot  sand."  The  defendants 
have  within  a  year  or  so  begun  to  bore  wells 
down  to  this  sand  rock.  The  oil  found  by 
them  is  diffused  through  the  rock  mixed 
with  water.  The  mixture  is  pumped  into 
large  tanks,  where  the  oil  rises  to  the  sur- 
face, while  the  water,  which  is  about  93  to 
98  per  cent,  of  the  whole,  is  drawn  off  at  the 
bottom,  and  allowed  to  run  out  upon  the  sur- 
face of  the  ground.  These  wells  yield  not  far 
from  12  to  20  barrels  of  oil  and  from  800  to 
1,200  barrels  of  water  per  day  each.  From 
their  several  wells  the  defendants  are  pour- 
ing about  5,000  barrels  of  salt  water  Into  the 
stream  above  the  dam  of  the  water  company 
every  day;  and  it  would  seem  that  as  much 
or  more  is  turned  upon  the  ground  from  tbe 
wells  of  other  operators  who  commenced  op- 
erations since  the  defendants'  wells,  or  some 
of  them,  were  finished.  The  water  of  the 
stream  has  become  so  strongly  impregnated 
with  salt  and  other  mineral .  substances  in 
consequence  of  these  operations  that  the 
learned  judge  found  the  fact  to  be  that  the 
water  has  become  wholly  unfit  for  domestic 
uses  or  for  steam,  and  could  be  utilized  only 
for  flushing  sewers  or  extinguishing  fires. 
The  results  are  a  discontinuance  of  the  use 
of  tbe  water  by  the  public,  a  loss  of  revenue 
to  the  company,  an  order  made  by  the  learn- 
ed Judge  requiring  the  company  to  furnish 
pure  water,  and  an  injunction  against  the 
collection  of  any  water  rents  for  water  fur- 
nished for  domestic  or  for  steam  purposes 
until  pure  water  is  furnished.  The  defend- 
ants have  thus  destroyed  the  business  and 
the  franchises  of  the  company  and  the  wa- 
ter supply  of  a  town  of  10,000  inhabitants. 
A  remedy  for  the  private  injury  thus  sus- 
tained by  the  water  company  may  be  looked 
for  in  an  action  at  law  in  the  name  of  the 
injured  party.  The  remedy  for  the  loss  sus- 
tained by  tbe  public  Is  in  a  court  of  equity 
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in  the  name  of  the  commonwealth,  and  at 
the  relation  of  the  attorney  general.  The 
object  of  the  first  Is  damages.  The  object  of 
the  second  Is  the  assertion  and  maintenance 
of  the  public  right  Bat  the  Interests  of  the 
water  company  and  those  of  the  public, 
though  not  identical,  are  closely  related. 
The  furnishing  of  water  to  the  public  is,  like 
the  furnishing  of  light  and  heat  for  domes- 
tic purposes,  a  "public  use"  (Mills,  Em.  Dom. 
par.  18),  the  importance  of  which  is  recog- 
nized by  the  legislative  department  of  the 
government  in  granting  to  the  corporations 
organized  to  supply  or  provide  for  this  pub- 
lic use  authority  to  exercise,  as  the  ■  repre- 
sentatives of  the  commonwealth,  the  right  of 
eminent  domain.  By  reason  of  this  public 
interest  in  the  business  of  the  company,  the 
state  assumes  a  visitatorial  control  over  it. 
inquires  into  the  quantity  and  quality  of  the 
water  furnished  by  it,  and  makes  such  orders 
as  may  be  necessary  to  secure  for  the  public 
a  wholesome  and  an  adequate  supply.  The 
business  of  the  oil  and  coal  operator  is  a 
private  use.  Such  business  has  a  certain  re- 
lation to  the  general  volume  of  business  be- 
ing carried  on  in  the  region,  but  it  is  not  to 
be  distinguished  from  the  production  or  man- 
ufacture of  other  commodities  in  common 
use,  and  that  enter  into  the  commerce  of  the 
country.  Such  operations  may  be  begun  or 
relinquished,  increased  or  diminished,  at  the 
will  of  the  operator,  without  public  interfer- 
ence or  control;  but  the  supply  of  water, 
light,  and  heat  is  necessary  to  the  health  and 
comfort  of  densely  populated  districts,  and  fs 
not  left  to  the  absolute  control  of  the  com- 
panies undertaking  to  provide  it.  The  state, 
in  the  exercise  of  its  police  power,  asserts 
its  right  to  Inquire  into  the  efficiency  and 
good  .faith  with  which  "the  public  use"  is 
served,  and  to  correct,  through  the  courts, 
any  defects  or  abuse  in  the  conduct  of  the 
business  of  gathering  or  distributing  the  sup- 
ply, or  of  securing  a  quality  of  the  commodi- 
ty furnished  that  is  suitable  for  use.  Now, 
we  have  in  this  case  a  somewhat  startling 
state  of  things.  The  learned  judge  has  found, 
in  substance,  that,  but  for  the  recent  intro- 
duction of  salt  water  into  the  stream,  the 
Connoquennesslng  and  its  tributary,  the 
Bonnybrook,  would  afford  an  ample  supply 
of  water  for  the  borough  of  Butler  of  a  rea- 
sonably pure  quality.  In  the  case  of  Bry- 
mer  v.  Water  Co.,  33  Atl.  707,  be  has  directed 
the  company  in  the  most  peremptory  man- 
ner to  provide  reasonably  pure  water,  and 
in  sufficient  quantity  for  the  public  use,  anO 
enjoined  against  the  collection  of  water  rents 
until  this  order  is  obeyed.  In  this  case,  in 
which  the  water  company  asks  the  court  to 
protect  the  stream  on  which  it  is  dependent 
from  contamination,  the  relief  prayed  for 
was  refused.  "Your  business,"  says  the 
court  below,  "is  a  public  one,  and  you  must 
furnish  wholesome  water  to  the  borough  of 
Butler."    When  the  company  seeks  the  aid 


of  the  court  to  protect  the  water  w 
that  it  may  be  able  to  furnish  sulfa 
ter,  the  answer  is:  "Your  business 
rate  one.  Your  grievance  Is  for  a  i 
sonal  inconvenience  and  for  a  pen 
Jury.  You  are  therefore  within  the 
down  in  Coal  Co.  v.  Sanderson,  115 
126,  6  Atl.  453,  and  you  are  reined  lit 

In  Sanderson's  Case  the  coal  comr. 
by  opening  a  coal  mine  on  its  own  1 
luted  a  stream  of  water  used  by  Si 
for  domestic  purposes.  His  grieva 
for  a  "personal  inconvenience  and  a 
injury,"  suffered  as  the  result  of  the 
of  the  mine  by  one  whose  land  wa 
up  the  stream  than  his  own.  It  \ 
that,  as  between  two  property  owi 
lower  holds  subject  to  the  easemei 
the  position  of  his  property  imposes, 
he  cannot  be  heard  to  complain  of  t 
table  consequences  of  the  deveiopme: 
higher  owner  of  his  own  property  in 
manner,  and  without  malice  or  ne 
So  far  as  the  business  of  the  water  i 
may  be  regarded  as  a  private  bush 
deduction  of  the  learned  judge  fr 
Co.  v.  Sanderson,  was  a  legitimate  ot 
real  question  raised,  however,  by  t! 
company  was  that  which  was  sugg 
the  character  of  the  business  In  whlc 
engaged,  the  duties  which  that  busl 
posed,  and  the  obligations  to  the  pu 
necessarily  resulted.  Do  these  consit 
relieve  to  any  extent  against  a  rigc 
plication  of  the  doctrine  of  Coal  Co 
derson  to  the  plaintiff  in  this  caa 
question  does  not  seem  to  have  bee: 
ered  in  the  court  below.  It  is  raise 
pleadings  and  the  evidence,  and  it  s 
considered  and  decided.  The  mor 
tant  question,  however,  and  that  to  v 
referred  at  the  outset  as  new,  may  1 
thus:  Is  the  city  as  helpless  to  pn 
water  supply  on  which  it  depends 
derson  was  held  to  be?  Does  a  grea: 
pality  stand  on  the  same  ground,  \ 
water  supply  for  its  multitudes  of 
under  consideration,  as  a  single 
owner  must  stand,  under  Coal  Co.  v 
son?  This  question  was  wholly  u 
in  the  court  below,  because  the  lean 
denied  the  commonwealth,  which  b 
vened  in  behalf  of  the  public,  the  rij 
heard. 

The  fourth  finding  of  law  declared 
state  was  "a  party  in  name  only," 
neither  "the  records  nor  the  evideno 
ed  any  real  plaintiff  or  complainant  o 
the  water  company."  Notwithstani 
name  of  the  commonwealth  had  bee 
the  record  as  a  plaintiff  at  the  lnstan 
attorney  general,  and  notwithstanding 
elusive  evidence  of  the  destruction  oi 
ter  supply  for  all  domestic  purposes  < 
the  borough  of  Butler  had  been  depei 
many  years,  the  case  was  disposed  c 
narrow  ground  covered  by  the  rule  ii 
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i's  Case.  The  error  of  the  learned  judge 
s  in  this  treatment  of  the  case.  By  this  we 
ist  not  be  understood  as  holding  that  the 
le  applied  by  the  learned  judge  is  not  ap- 
cable  so  far  as  the  "mere  personal  lncon- 
nlence"  or  injury  of  the  water  company  is 
ncerned,  but  that  the  "public  use"  served 
the  company,  and  the  public  need  of  an 
equate  water  supply  affecting  the  health 
d  comfort  of  thousands  of  citizens,  have  not 
en  considered  at  alL  We  cannot  now  take 
tlce  of  and  determine  these  questions,  for 
;re  are  additional  findings,  both  of  fact  and 
law,  that  should  be  made  before  this  can 
intelligently  done.  Among  other  subjects 
be  examined  and  passed  upon  are  these: 
hat  was  the  situation  of  the  valley  or  basin 
the  Connoquennessing  when  the  water  com- 
ny  appropriated  the  stream  for  the  supply 
Butler  borough?  Was  it  at  that  time  a 
reloped  oil  field  or  not?  At  what  date  did 
j  pumping  of  salt  water  into  the  stream  be- 
>?  What  is  the  value  of  the  daily  or  month- 
output  of  oil  by  the  defendants  from  their 
>lls?  What  would  be  the  approximate  cost 
conducting  the  salt  water,  either  by  sur- 
»  drain  or  by  pipes,  to  some  point  below 
e  plaintiff's  dam?  Can  the  salt  water  be 
ieved  of  its  salt  by  subsidence  or  filtration 
the  operator  before  turning  it  into  the 
■earn,  and,  if  so,  at  what  expense?  Can 
a  water  of  the  stream  be  so  cleansed  by  the 
mpany,  and  at  what  expense?  Can  the 
lintiff  command  a  sufficient  supply  of  water 
going  above  the  defendants'  wells  for  it, 
&  could  it  then  obtain  pure  water?  If 
,  what  would  be  the  probable  cost  of  such 
change  in  the  plant  of  the  water  company? 
hen  the  case  has  thus  been  fully  heard  on 
facts,  the  questions  we  have  suggested  can 
considered,  and  it  will  be  practicable  to  say 
lether  a  great  city  stands  on  no  higher 
aund,  when  the  health  and  comfort  of  many 
ausands  of  its  citizens  are  at  stake,  than 
nderson,  when  his  private  waterworks  and 
h  pond  were  rendered  useless  by  mine  wa- 
■;  whether,  in  other  words,  the  common- 
alth,  in  the  exercise  of  its  police  power, 
ly  not  limit  and  restrict  the  Individual  in  the 
ercise  of  admitted  rights,  when  the  welfare 
the  public  requires  it;  or  whether  it  is  in- 
ed  true  that  the  ownership  of  a  few  acres  of 
id.  or  a  leasehold  interest  therein,  gives  to 
e  bolder  an  unqualified  right  to  destroy  the 
iter  supply  of  a  city  in  the  effort  to  develop 
me  subterranean  value  in  bis  land.  If  this 
[qualified  right  resides  in  the  owner  of  the 
ad,  then  it  is  not  easy  to  see  how  the  water 
mpany  is  in  default  for  failing  to  do  what 
is  thus  determined  it  has  no  power  to  do, 
s.  to  protect  the  stream  from  pollution  by 
[■  landowners  within  its  basin.  There  would 
fin,  upon  this  view  of  the  law,  to  be  no  rem- 
y  provided  for  the  public  or  the  water  com- 
ny.  The  latter  must  lose  its  plant,  its  busi- 
sh,  and,  for  all  practical  purposes,  its  fran- 


chises. The  former  must  suffer  the  pollution 
and  the  actual  deprivation  of  its  water  sup- 
ply. The  court  can  require  the  company  to 
be  diligent  in  its  effort  to  procure  for  the  mu- 
nicipality a  sufficient  supply  of  pure  water  if 
it  can  be  had  from  sources  reasonably  acces- 
sible to  its  plant,  and  It  can  restrain  the  col- 
lection of  rents  if  such  water  is  not  furnished. 
It  cannot,  however,  require  the  company  to 
relocate  its  plant,  or  to  seek  a  new  supply  to 
reach  which  would  involve  an  expense  greater 
than  Its  entire  capital  stock.  The  location  of 
the  plant  and  the  selection  of  the  water  supply 
is  for  the  company  to  determine.  The  suffi- 
ciency and  character  of  the  supply  may  be  in- 
vestigated by  the  court,  and  the  company  re- 
quired to  meet  fairly  the  public  use  it  has  un- 
dertaken to  serve  or  cease  to  collect  charges 
therefor.  The  owner  of  the  oil  well,  how- 
ever, Is  thought  to  be  independent  both  of  the 
water  company  whose  plant  he  destroys  and 
of  the  public  whose  water  supply  he  pollutes. 
The  mere  fact  that  the  plant  is  owned  by  a 
corporation  was  rightly  held  by  the  court  be- 
low to  furnish  no  room  for  a  distinction  be- 
tween Sanderson's  Case  and  this.  Corpora- 
tions hold  their  titles,  as  Individuals  do,  under 
the  commonwealth,  and  subject  to  the  same 
Incidents  as  other  owners.  This  is  well  set- 
tled. Among  the  more  recent  cases  on  this 
subject  is  Appeal  of  Pittsburgh  Junction  R. 
Co.,  122  Pa.  St.  511,  6  AU.  564.  But  in  all 
these  cases,  so  far  as  I  am  familiar  with  them, 
the  private  right  of  the  corporation  was  in- 
vaded. The  public  interest  was  not  affected, 
and  therefore  not  considered.  The  question 
of  the  status  of  the  public  Is  now  clearly  rais- 
ed. It  should  be  fully  considered  and  decid- 
ed. More  than  150  years  ago  the  necessities 
of  civilized  society  had  led  to  the  general  adop- 
tion of  the  definition  of  liberty  which  was 
formulated  by  Blackstone.  It  was  seen  that 
civil  liberty  required  that  other  interests  than 
those  of  the  individual  should  be  reckoned 
with,  and  that  each  person  must  be  held  to 
have  surrendered  such  of  his  natural  rights 
upon  coming  into  society  as  could  not  be  as- 
serted consistently  with  a  due  respect  for  the 
rights  of  others  and  for  the  public  good.  For 
myself  I  can  see  no  reason  why  our  duty  to- 
wards others  ought  not  to  place  limits  upon 
our  rights  of  property  similar  to  those  which 
it  has  put  upon  our  natural  rights  of  person. 
"Sic  utere  tuo  non  allenum  fcedas"  expresses 
a  moral  obligation  that  grows  out  of  the  mere 
fact  of  membership  of  civil  society.  In  many 
instances  it  has  been  applied  as  a  measure  of 
civil  obligation,  enforceable  at  law  among 
those  whose  interests  are  conflicting.  Wheth- 
er it  is  capable  of  general  application,  and 
whether  it  is  applicable  when  the  interests  of 
the  public  and  those  of  an  Individual  are  ir- 
reconcilable. Is  an  open  field,  for  inquiry  into 
which  this  case  leads.  The  decree  la  revers- 
ed, and  the  record  remitted  for  further  pro- 
ceedings in  accordance  with  this  opinion. 
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WEBER  t.   METROPOLITAN   LIFE  INS. 
CO. 

(Supreme  Court  of  Pennsylvania.     Nov.  4, 
1895.) 

Appeal  from  court  of  common  pleas,  Allegheny 
county;    Thomas  Ewing,  Judge. 

Action  by  Isadora  Weber  against  the  Metro- 
politan Life  Insurance  Company  on  a  policy  of 
life  insurance.  From  a  judgment  for  plaintiff, 
defendant  appeals.     Affirmed. 

W.  K.  Jennings,  for  appellant.  A  H.  Mer- 
cer, for  appellee. 

PER  CURIAM.  The  six  justices  before 
whom  this  case  was  heard  being  equally  divided 
in  opinion,  it  is  ordered  that  the  judgment  of 
the  court  of  common  pleas  stand  affirmed. 


H.  J.  ROGERS  &  CO.  v.  DUNN. 

(Supreme  Court  of  Pennsylvania.     Nov.  8, 
1895.) 

Appeal  from  court  of  common  pleas,  Allegheny 
county;   Thomas  Ewing,  Judge. 

Action  by  H.  J.  Rogers  &  Co.,  a  corporation, 
against  W.  J.  Dunn,  on  a  check  drawn  by  de- 
fendant. From  a  judgment  for  plaintiff,  de- 
fendant appeals.     Affirmed. 

L.  K.  &  S.  G.  Porter,  for  appellant  Carroll 
P.  Davis,  for  appellee. 

PER  CURIAM.  We  find  no  error  in  this 
record.  The  binding  instructions  to  find  for 
the  plaintiffs  were  fully  warranted  by  the  tes- 
timony, and  hence  the  judgment  on  the  verdict 
should  not  be  disturbed.     Judgment  affirmed. 


SCOTT  et  al.  t.  ALLEGHENY  VAL.  RY. 

CO. 
(Supreme  Court  of  Pennsylvania.     Jan.  6, 
1896.) 
Proximate  Cause— Action  against  Carrier— 
Fire. 
While   a    car   containing   binding   twine 
was  in  the  freight  yard  of  a  railway  company 
ready  for  unloading,  a  fire  broke  out  in  a  build- 
ing 23  feet  away,  situated  on  property,  on  the 
other  side  of  an  alley,  not  belonging  to  the  com- 
pany.    The  car  was  then  moved  promptly,  but 
in  the  meantime,  and  within  20  minutes  of  the 
breaking  out  of  the  fire,  the  twine  caught  fire 
from   sparks   entering   through    the   car   door, 
which  had  been  left  open  about  10  inches.    Be  Id, 
that  the  leaving  open  of  the  door  was  not  the 
proximate  cause  of  the  loss.    Sterrett,  C.  J,:  dis- 
senting. 

Appeal  from  court  of  common  pleas.  Al- 
legheny county;   Ewing,  Judge. 

Action  by  I.  W.  Scott  &  Co.  against  the  Al- 
legheny Valley  Railway  Company  for  the 
partial  destruction  of  a  shipment.  From  a 
judgment  for  defendant,  plaintiffs  appeal. 
Affirmed. 

S.  A.  &  Ohas.  M.  Johnston  and  O.  S.  Fet- 
terman,  for  appellant.  William  Scott  and 
Geo.  B.  Gordon,  for  appellees. 

DEAN,  J.  On  May  1,  1893,  the  Pearson 
Cordage  Company  of  Boston  shipped  to 
plaintiffs,  In  Pittsburg,  by  rail,  a  car  load 


of  binding  twine  and  rope.  On  the 
of  May  10th,  following  the  shlpmcn 
reached  destination  over  defendant'! 
and  connecting  road.  This  road  he 
freight  yard  in  the  city,  on  one  side 
runs  Mulberry  street  (or  alley),  20  t 
From  cars  standing  on  tracks  in  1 
goods  are  directly  delivered  into 
This  car  was  run  on  a  track  3  feel 
Mulberry  alley  about  9  o'clock  in 
ing,  to  be  ready  for  unloading  early 
morning.  About  3  o'clock  In  the  u. 
fire  broke  out  in  a  large  warehous 
across  the  alley  from  where  the 
standing.  The  fire  was  cominunica 
car,  partially  destroying  both  it  and 
The  whole  would  have  been  burn 
fendant  had  not,  immediately  afte 
broke  out,  run  the  car  out  of  reai 
heat  and  sparks  of  the  burning  bull 
put  out  the  fire.  The  evidence  sh 
car  door  at  the  side  was  open  for  s 
about  10  inches  at  the  time  the  1 
out,  and  probably  through  the  op 
sparks  from  the  burning  building  e 
the  car  and  lading.  The  facts  w< 
puted  that  the  fire  originated  on 
other  than  that  of  defendant,  and  f 
es  over  which  It  had  no  control.  T 
lading  contained  this  condition:  "> 
or  party  in  possession  of  all  or  an 
the  property  herein  described,  shall 
for  any  loss  thereon  or  damage  tl 
causes  beyond  Its  control,  or  by 
by  fire,  from  any  cause  whatsoe\ 
ring."  The  court,  on  the  evidence 
the  jury  to  find  specially  on  these 
tlons:  "(1)  Was  defendant  guilty 
gence  In  not  exercising  reasonable 
gence,  and  promptness  in  removin 
in  question  after  the  fire  broke  ou 
reason  of  which  negligence  the  tw 
car  was  burned?  (2)  Was  defend; 
of  any  negligence  in  leaving  opei 
door,  whereby  the  twine  was  Injui 
it  would  not  have  been  damaged  i 
door  had  been  shut  at  the  time  of 
The  court  reserved  the  right  to  ei 
ment  for  defendant  If  the  jury 
either  or  both  questions  afflrmarJ 
the  first  question  the  jury  answer 
To  the  second,  "Yes."  The  plaint 
ages,  as  to  which  there  was  no  dlsi 
assessed  by  the  jury  ai.  $1,435.30. 
was  of  opinion  that  the  cause  of  th 
one  over  which  defendant  bad  n 
and  which  It  was  not  bound  to.i 
and  on  the  authority  of  Railway  Co 
117  Fa.  St.  390,  11  Atl.  027,  and  I 
Pipe  Lines,  160  Pa.  St.  359,  28  At 
tered  judgment  for  defendant  non 
veredicto.  Plaintiffs  appeal,  assij 
error  the  judgment  on  the  point  re 
Assuming  the  general  rule  as  tc 
carriers  to  be  that  they  are  in 
goods  against  all  but  perils  from 
accident,  and  that  fire,  except  wh< 
by  lightning,  Is  not  inevitable,  yet 
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t  relieves  himself  from  the  stringency 
!  common-law  rale  by  his  contract  with 
hipper;  that  Is,  under  the  legal  con- 
Jon  of  such  contracts,  he  does  not  ln- 
against  fire,  unless,  by  reason  of  his 
negligence,  the  fire  was  the  proximate 
i  of  the  destruction  of  the  goods.  When 
re  broke  out,  the  degree  of  care  rose, 
ding  to  the  peril.  The  exigency  then 
red,  not  only  action  and  effort,  but 
pt  action  and  extraordinary  effort.  Un- 
icb  circumstances,  ordinary  care  would 
been  negligence,  and  such  negligence, 
s  might  have  been  held  to  be  the  prox- 
■  cause  of  the  destruction  of  the  goods, 
lefendant  knew,  as  all  know,  that  fires 
ently  occur  in  large  cities;  that,  its 
being  within  the  city,  the  freight  cars 
in  might  be  endangered  by  such  fires. 
:empted  to  guard  against  the  peril  by 
lyment  of  watchmen  to  notice  fire  and 
the   alarm;    then   had  the   means   at 

for  quick  removal  of  the  cars  en- 
ured; and,  although  the  fire  broke  out 
a  20  feet  of  the  yard,  so  prompt  was 
ctlon  of  the  company  that  the  only 
iction  of  property  was  a  portion  of 
>ne  car  and  contents;  and  the  verdict 
e  jury  establishes  the  fact  that  the 
iny  exercised  care,  diligence,  and 
ptness  in  removing  this  car  as  soon  as 
>le  after  the  fire  broke  out.  But,  un- 
tie submission,  the  Jury  has  gone  fur- 
and  found  as  a  fact  that  leaving  the 
>or  open  a  few  inches,  whereby  sparks 
?d,  was  negligence,  without  which  neg- 
:e  the  goods  would  not  have  been  in- 
It  seems  cleat  to  us  that,  on  these 
findings,   in  view    of   the   undisputed 

defendant  is  not  answerable.  The 
sity  for  a  quick  removal  of  the  cars 
that  freight  yard  on  sudden  peril  from 
vas  one  which  defendant  could  fore- 
ind  thereby  was  bound  to  provide  for. 
ng  done  Its  full  duty  in  this  respect, 
iny  other  or  further  duty  imposed  upon 
>  far  as  relates  to  damage  from  this 

As  is  held  in  Morrison  v.  Davis,  20 
t.  171,  common  carriers  "are  answera- 
or  the  ordinary  and  proximate  conse- 
;es  of    their  negligence,  and    not  for 

that  are  remote  and  extraordinary; 
this  liability  includes  all  those  conse- 
■es  which  may  have  arisen  from  the 
rt  to  make  provision  for  those  damages 
i  ordinary  skill  and  foresight  is  bound 
ticlpate."  If,  while  in  transit,  the  car 
being  open,  sparks  had  entered  from 
ag  locomotives  and  destroyed  the  prop- 
the  neglect  to  keep  the  door  closed 
1  doubtless  hare  been  the  proximate 

of  the  damage.  The  originating  cause 
1  have  been  In  control  of  defendant, 
the  omission  to  keep  the  door  closed 
eaving  an  open  way  for  the  inevitable 
lOtlve  sparks  to  reach  the  goods.  The 
mption  under  such  circumstances 
I  be  that  defendant  had  full  knowl- 

v.83A.no.l5— 45J 


edge  of  the  ordinary  risks  incident  to  so 
conducting  its  business,  and  these  facts 
would  have  brought  it  clearly  within  the 
rule  laid  down  in  Hoag  v.  Railroad  Co., 
85  Pa.  St  293:  "In  determining  what  Is 
proximate,  the  true  rule  is  that  the  injury 
must  be  the  natural  and  probable  conse- 
quence of  the  negligence,— such  a  conse- 
quence as,  under  the  surrounding  circum- 
stances of  the  case,  might  and  ought  to 
have  been  foreseen  by  the  wrongdoer  as 
likely  to  flow  from  his  act" 

But  the  facts  here  are  entirely  different 
from  those  supposed.  The  freight  yard  of 
a  common  carrier  in  a  large  city  was  a  ne- 
cessity to  the  transaction  of  its  business  as 
a  carrier.  Its  laden  cars  must  stand  at 
some  point  within  it  for  the  convenience  of 
both  Itself  and  the  public.  The  delivery 
from  the  car  to  the  cart  or  wagon  of  the 
consignee  was  a  necessity.  For  purpose  of 
such  delivery,  It  stood  at  this  point.  That 
a  fire  might  break  out  somewhere  in  a  large 
city  could  be  anticipated  and  provided 
against  by  having  on  hand  watchmen  to  de- 
tect fire,  and  sufficient  motive  power  to 
quickly  move  the  cars  to  a  place  of  safety; 
but  that  a  building  on  a  street  opposite  this 
particular  car  should  catch  fire  but  a  few 
hours  before  the  car  was  to  be  unloaded, 
and  that,  in  less  than  20  minutes,  before, 
by  the  Utmost  promptness  and  exertion,  the 
car  could  be  moved,  sparks  should  pass 
through  an  aperture  10  inches  wide  in  the 
car,  and  communicate  fire  to  the  goods,  is 
now  seen  to  have  been  possible,  but,  even 
after  the  event,  so  remotely  possible  that 
certainly  no  jury  or  court  can  say  it  might 
or  ought  to  have  been  foreseen.  To  say  so 
would  be,  in  effect,  to  hold  that  common  car- 
riers of  freight  destined  to  large  cities  must 
transport  such  freight  in  tightly-closed,  fire- 
proof cars,  for  that  is  the  only  precaution 
which  could,  under  the  circumstances  here 
proven,  have  given  protection  against  de- 
struction by  fire.  We  deem  the  fact  of  the 
open  door  as  unimportant,  because,  as 
against  all  that  could  be  reasonably  fore- 
seen, or  was  within  control  of  defendant, 
the  goods  were  safe  on  an  uninclosed  car. 
The  defendant  had  no  reason  to  apprehend 
fire  in  that  particular  building,  or  that  it 
would  immediately  be  of  such  fierceness 
as  to  communicate  itself  to  the  car  before 
the  latter  could  be  removed.  Therefore,  by 
what  particular  channel  or  means  the  fire 
immediately  reached  the  combustible  car 
and  cargo  has  no  weight  in  determining  the 
proximate  cause.  The  proximate,  dominant 
cause  of  this  damage  was  a  possible  fire, 
in  a  particular  building  near  where  this 
car  stood,  over  which  building  defendant 
had  no  control,  and  for  which  It  was  not 
answerable.  "But  things  or  results  which 
are  only  possible  cannot  be  spoken  of  as 
either  probable  or  natural,  for  the  latter  are 
those  things  or  events  which  are  likely  to 
happen,  and  which  for  that  reason  should 
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be  foreseen.  Things  which  are  possible 
may  never  happen,  but  those  which  are  nat- 
ural or  probable  are  those  which  do  happen, 
and  happen  with  such  frequency  or  regulari- 
ty as  to  become  a  matter  of  definite  infer- 
ence." Railway  Co.  v.  Trlch,  supra.  That 
fires  would  often  occur  in  the  city,  was  high- 
ly probable.  That  the  confiscation  might 
extend  and  reach  this  freight  yard,  though 
in  a  less  degree  was  also  probable.  For 
these  probabilities  ample  provision  was 
made.  But  that  a  building  23  feet  off  would 
take  fire,  and  within  20  minutes  would  set 
the  car  on  fire,  was  only  remotely  possible, 
and  therefore  defendant  was  guilty  of  no 
negligence  in  not  guarding  against  it.  As 
to  the  argument  that  the  question  of  proxi- 
mate cause  was  for  the  Jury,  as  a  general 
proposition  this  is  correct;  but  where,  as 
here,  there  are  no  disputed  facts,  it  is  for 
the  court  Hoag  v.  Railroad  Co.,  supra; 
Railroad  Co.  v.  Kerr,  62  Pa.  St  353.  The 
Judgment  is  affirmed. 

STERRETT,  O.  J.,  dissents. 


SIMPSON  et  at  t.  HOPKINS,  Collector. 

<Court  of  Appeals  of  Maryland.     Jan.  31, 1896.) 

Constitutional  Law— Taxation — Corporate 
Bonds — Exemptions. 

1.  Code,  art.  81,  §  88,  taxing  corporate  bonds 
secured  by  mortgage  on  property  within  the 
state,  while  the  debt  of  an  individual  so  secured 
is  exempt  does  not  violate  Declaration  of  Rights, 
art  15,  requiring  uniformity  of  taxation. 

2.  That  mortgage  debts  of  homestead  and 
building  associations  are  exempted  does  not  ren- 
der the  act  unconstitutional,  as  an  arbitrary  dis- 
crimination. 

3.  Nor  does  the  exemption  of  bonds  of  a  for- 
eign corporation  secured  by  mortgage  on  lands 
in  the  state  render  the  section  unconstitutional. 

4.  Nor  does  the  exemption  of  bonds  of  a 
corporation  which  do  not  bear  interest  render 
it  unconstitutional. 

5.  Nor  does  such  section  violate  Const  U. 
S.  Amend.  14,  providing  that  no  state  shall  deny 
to  any  person  within  its  jurisdiction  the  equal 
protection  of  the  laws. 

6.  Under  Code,  art  81,  5  2,  providing  for  the 
taxation  of  all  bonds  made  by  any  corporation, 
belonging  to  residents  of  this  state,  and  section 
4,  exempting  mortgages  on  property  wholly  with- 
in the  state,  bonds  secured  by  mortgage  on  prop- 
erty partly  within  and  partly  without  the  state 
are  taxable. 

Appeal  from  Baltimore  city  court. 

Action  by  Lewis  N.  Hopkins,  collector  of 
state  and  city  taxes,  against  Camilla  Simpson 
and  another.  There  was  a  judgment  for 
plaintiff,  and  defendants  appeal.     Affirmed. 

Argued  before  BRYAN,  McSHERRY,  FOW- 
LER, ROBERTS,  and  BRISCOE,  JJ. 

J.  I.  Donaldson  and  Bernard  Carter,  for  ap- 
pellants. Thomas  O.  Hayes  and  James  P. 
Gorter,  for  appellee. 

BRISCOE,  J.  The  appellee,  collector  of 
state  and  city  taxes  of  Baltimore  city,  brought 
suit  against  the  appellants  to  recover  taxes 


for  three  years  alleged  to  be  due  c 
bonds  of  the  Consolidated  Gas  Coi 
Baltimore  City,  owned  by  the  appel 
is  admitted  that  these  bonds  are  w 
a  mortgage  upon  the  property  of  thi 
tlon,  which  is  wholly  within  this  i 
that  the  company  Is  a  Maryland  co 
The  facts  are  undisputed,  and  subi 
an  agreement  of  facts  In  the  reco: 
contended  by  the  appellee  that  the 
question  are  liable  to  taxation  under 
sions  of  article  81,  I  88,  of  the  Code, 
as  follows:  "All  bonds  and  certU 
debt  bearing  interest  Issued  by  anj 
corporation  or  other  corporation  of  t 
secured  by  mortgage  of  property  wb 
in  this  state,  shall  be  subject  to  ai 
and  taxation  to  the  owner  or  owner 
in  the  same  manner  as  like  bonds 
cates  of  debt  bearing  interest  and  & 
mortgage  of  property,  partly  in  this 
partly  In  some  other  state  or  states, 
subject  under  the  laws  of  this  stal 
shall  be  the  duty  of  the  county  comr 
of  the  several  counties,  and  the  a; 
court  of  Baltimore  city,  to  assess 
bonds  and  certificates  of  debt  to  the 
owners  thereof  resident  in  their  sev< 
ties  or  In  the  city  of  Baltimore,  resp 
And  section  4  of  the  same  article  of 
makes  certain  exemptions  from  tax 
providing  that  the  preceding  sections 
to  valuation  and  assessment  shall  no 
mortgages  upon  property  wholly  w 
state,  nor  to  the  mortgage  debts  secui 
by,  nor  to  such  portions  of  the  shares 
stead  and  building  associations  as 
represented  by  mortgages  upon  real 
hold  property  within  this  state,  w 
real  or  leasehold  estate  so  mortgage 
Ject  to  taxation  under  the  laws  of  t 
nor  to  such  mortgages  when  the  reai 
bold  estate  so  mortgaged  Is  subject 
tlon  under  the  laws  of  this  state, 
appellants  contend  that  the  bonds  in 
are  not  liable  to  taxation,  for  reaso 
we  will  consider  in  their  regular  ord 
First  because  section  88  of  article 
Code  of  Public  General  Laws  is  u 
tional  and  void,  by  reason  of  its  be] 
crimination  against  a  special  kind  of 
which  is  forbidden  by  article  15  of  ' 
ration  of  rights.  It  appears  that  t 
statute  the  bonds  of  a  corporation,  a 
mortgage,  are  subject  to  taxation  in 
of  the  holders,  while  the  debt  of  an  ii 
secured  by  mortgage,  is  exempt 
question,  then,  Is  whether,  in  this 
taxation  of  corporate  bonds  secured 
gage  is  such  a  discrimination  bet 
same  kinds  of  property  as  to  be  ag 
rule  requiring  uniformity  of  taxation 
constitutional,  under  article  15  of  th 
tlon  of  rights.  Now,  it  has  been  s 
repeated  decisions  of  this  court  thi 
whether  secured  by  mortgage  or  no 
erty  in  the  hands  of  the  creditor,  Hal 
ation,  and  that  such  debt  when  s< 
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;age,  may  be  assessed  to  the  mortgagee, 
the  mortgaged  property  may  also  be  as- 
1  for  taxation  to  the  mortgagor.  United 
s  Electric  Power  &  Light  Co.  v.  State,  79 
"2,  28  Atl.  768;  Allen  v.  Commissioners, 
d.  296,  22  Atl.  398;  Mayor,  etc.,  v.  Can- 
o.,  63  Md.  227;  Rice's  Case,  50  Md.  319. 
!  can  be  no  question,  then,  as  to  the  pow- 
the  state  to  tax  a  debt  of  a  corporation 
ed  by  mortgage.  And  It  has  also  been 
1  that  article  15  of  the  declaration  of 
i  constitutes  no  bar  to  the  right  of  the 
iture  to  exempt  certain  kinds  of  prop- 
from  taxation,  when  that  exemption  is 
n  arbitrary  discrimination  In  favor  of  a 
mlar  class.  In  Buchanan  v.  Commis- 
rs,  47  Md.  293,  referring  to  the  act  of 
c.  483,  which  exempted  mortgage  debts 
taxation,  this  court  said:  "But  it  Is 
ly  evident  it  was  not  the  intention  to 
le  taxes  upon  every  kind  of  debt,  fix- 
discrimination  is  made  as  to  the  charac- 
f  the  debt  liable  to  taxation.  The  au- 
y  of  the  legislature  to  make  such  dls- 
iation,  and  to  exempt  any  species  of 
rty  from  taxation,  according  to  Its  views 
.bile  policy,  cannot  be  questioned.  Its 
r  to  do  so  has  been  exercised  from  the 
i  of  the  government."  Wells  v.  Com- 
)ners,  77  Md.  139,  26  Atl.  357;  Bank  of 
lerce  v.  New  York  City,  2  Black,  631. 
b  recent  case  of  State  v.  Applegarth,  81 
93,  31  Atl.  961,  the  greatest  diversity  ex- 
aa  to  the  different  classes  upon  whom  11- 
taxes  were  Imposed.  We  cannot,  then, 
t  to  the  proposition  that  the  taxation  of 
onds  of  a  corporation,  secured  on  mort- 
while  the  debt  of  an  individual,  so  secur- 
exempt,  Is  an  arbitrary  discrimination 
st  corporations,  or  the  holders  of  corpo- 
securities.  An  individual's  true  worth, 
le  purposes  of  taxation,  consists  of  his 
ind  personal  property;  but,  in  the  case 
;orporation,  "Its  franchise,  Its  borrowing 
:,  its  earning  capacity,  Its  real  worth, 
it  represented  merely  by  Its  visible  prop- 
ind  shares  of  stock.  The  taxable  value 
corporation  Is  Its  bonded  Indebtedness, 
ler  with  its  stock."  In  support  of  this, 
>  Miller,  in  State  Railroad  Tax  Cases,  92 
603,  said:  "It  is  therefore  obvious  that 
you  have  ascertained  the  current  cash 
of  the  whole  bonded  debt,  and  the  cur- 
cash  value  of  the  entire  number  of 
s,  you  have,  by  the  action  of  those  who, 
i  an  others,  can  best  estimate  it,  ascer- 
1  the  true  value  of  the  road,  all  its  prop- 
its  capital  stock,  and  its  franchises;  for 
are  all  represented  by  the  value  of  its 
id  debt,  and  of  the  shares  of  its  capital 
."  It  Is  quite  apparent,  then,  that  this 
ption  of  the  mortgage  debt  of  an  lndi- 
1,  and  taxation  of  the  mortgage  bonds 
orporation,  in  the  hands  of  the  respective 
:ors.  Is  not  an  arbitrary  and  unreason- 
iiscrimlnatlon  between  the  same  classes 
operty.  And,  unless  the  discrimination 
bitrary,  then. the  wisdom  of  the  exemp- 


tion is  within  the  discretion  of  the  legislature, 
and  is  not  subject  to  control  by  the  courts. 

But  It  is  also  contended  on  the  part  of  the 
appellants  that  there  is  no  uniformity  in  the 
taxation  of  the  mortgage  debts  of  corpora- 
tions, under  article  81  of  the  Code,  because 
shares  of  homestead  and  building  associa- 
tions, represented  by  mortgages  on  land,  are 
exempt,  and  because  the  language  of  section 
88  applies  only  to  bo  ids  and  certificates  of 
debt,  bearing  interest,  secured  by  mortgage 
of  property  wholly  within  this  state.  As  to 
homestead  associations,  we  need  only  say 
that  the  character  of  these  associations,  which 
are  not  intended  to  be  money-making  cor- 
porations, is  such  that  this  exemption  cannot 
be  considered  as  arbitrary.  So  far  as  the 
alleged  exemption  of  the  bonds  of  foreign 
corporations,  secured  by  mortgages  upon 
property  wholly  within  this  state,  is  con- 
cerned, It  is  only  necessary  to  say  that, 
should  it  be  conceded  that  thto  class  of  bonds 
Is  exempt,  there  can  be  no  question  that  the 
state  can  relinquish  Its  right  to  tax  the  bonds 
of  foreign  corporations  without  affecting  its 
power  to  tax  the  bonds  of  its  own  corpora- 
tions, owned  by  its  citizens.  Nor  can  the  al- 
leged exemption  of  the  bonds  of  a  corpora- 
tion which  do  not  bear  interest  be  regarded 
as  arbitrary  discrimination.  The  difference 
between  a  security  that  produces  Interest, 
and  one  that  does  not,  and  the  reasons  for 
the  taxation  of  the  one  and  the  exemption  of 
the  other,  are  both  clear  and  obvious.  "The 
true  test  of  a  taxable  value  is  the  producing 
value  to  the  owner." 

The  second  contention  of  the  appellants  is 
that  the  alleged  discrimination  in  the  taxa- 
tion of  the  bonds  is  unconstitutional,  under 
the  fourteenth  amendment  of  the  constitu- 
tion of  the  United  States.  Now,  it  has  been 
shown  that  the  discrimination  in  this  .case  is 
not  arbitrary  or  hostile,  but  is  based  upon 
sound  reasons  of  public  policy.  In  the  case 
of  Bell's  Gap  R.  Co.  v.  Pennsylvania,  134  U. 
S.  237,  10  Sup.  Ct.  533,  the  supreme  court 
said  that  the  provision  in  the  fourteenth 
amendment,  that  no  state  shall  deny  to  any 
person  within  its  jurisdiction  the  equal  pro- 
tection of  the  laws,  was  not  intended  to  pre- 
vent a  state  from  adjusting  its  system  of 
taxation  in  all  proper  and  reasonable  ways; 
that  It  was  not  Intended  to  compel  the  state 
to  adopt  an  Iron  rule  of  equal  taxation;  that, 
if  that  were  its  proper  construction,  it  would 
supersede  all  those  constitutional  provisions 
and  laws  of  some  of  the  states  whose  object 
Is  to  secure  equalltv  of  taxation,  and  which 
are  usually  accompanied  with  qualifications 
deemed  material.  And  to  the  same  effect 
are  the  cases  of  Express  Co.  v.  Seibert,  142 
U.  S.  339,  12  Sup.  Ct.  250,  and  Jennings  v. 
Coal  Co.,  147  U  S.  147,  13  Sup.  Ct.  282.  It 
follows,  then,  as  section  88  of  article  81  of 
the  Code  is  not  in  conflict  with  the  provisions 
of  the  fourteenth  amendment  of  the  constitu- 
tion of  the  United  States,  that  this  contention 
of  the  appellants  cannot  be  maintained. 
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We  come,  then  to  the  appellants'  third  and 
last  objection,  and  that  Is  "that  Inasmuch  as 
section  88  ot  article  81  says  that  sach  mort- 
gage bonds  as  those  In  question  in  this  case 
shall  be  assessed  and  taxed  in  the  same  man- 
ner as  like  bonds  are  nnder  the  laws  of  the 
state,  where  secured  by  mortgage  of  prop- 
erty partly  within  and  partly  without  the 
state,  and  neither  the  Code  nor  the  subse- 
quent acts  of  the  assembly  contain  a  provi- 
sion for  the  assessment  and  taxation  of  the 
last-mentioned  mortgages,  therefore  section 
88  of  article  81  is  a  nullity."  Now,  while 
there  is  no  provision,  in  terms,  for  the  taxa- 
tion of  bonds  secured  by  mortgage  upon 
property  partly  within  and  partly  without 
the  state,  yet  there  can  be  no  doubt  that 
such  bonds  are  liable  to  taxation,  nnder  the 
provisions  of  article  81,  §  2,  of  the  Code, 
which  provides  for  the  taxation  of  "all  bonds 
made  or  issued  by  any  territorlty  or  corpora- 
tion belonging  to  residents  of  this  state,  all 
Investments  in  private  securities  of  every 
kind  and  description,  belonging  to  residents 
of  this  state,  and  all  other  property  of  every 
kind,  nature  and  description  within  this 
state."  It  is  true  that  section  4  of  article  81, 
which  contains  the  exemption,  declares  that 
none  of  the  provisions  of  section  2  shall  ap- 
ply to  mortgages  upon  property  wholly  with- 
in this  state,  nor  to  the  mortgage  debt  se- 
cured thereby;  hrit  the  exemption  was  limit- 
ed to  the  mortgage,  and  the  debt  secured 
thereby,  wholly  in  the  state,  and  a  mortgage 
debt  upon  property  only  partly  within  the 
state  is  not  within  the  terms  of  the  ex- 
emption. And.  if  such  mortgage  debt  is  tax- 
able, then  the  language  of  section  88,  by 
which  the  tax  upon  the  bonds  in  question  is 
imposed,  cannot  be  regarded  as  a  nullity 
because  there  is  no  provision  elsewhere  In 
the  law.  relating  expressly  to  the  taxation  of 
the  bonds  of  corpoiatlons  secured  by  mort- 
gage upon  property  partly  within  and  partly 
without  the  state.  Obviously,  these  bonds 
are  within  the  terms  of  section  2,  and  It  Is 
equally  clear  that  they  are  not  within  the 
terms  of  the  exemption  employed  in  section 
4.  There  was  no  error,  then,  in  the  rejec- 
tion of  the  appellants'  prayers,  nor  In  the 
admission  of  the  testimony  in  the  appellants' 
bill  of  exception,  and  for  the  reasons  hereto- 
fore given  the  Judgment  will  be  affirmed. 
Judgment  affirmed,  with  costs. 


SHAW  et  al.  v.  DEVECMON  et  al. 
(Court  of  Appeals  of  Ma.-yland.     Jan.  9,  1806.) 

PfBCBASE  BT  TRUSTEE. 

Where  one  managing  property  for  the 
benefit  of  a  widow  and  her  children  buys  in  an 
outstanding  title,  he  cannot  charge  the  cost 
thereof  to  the  latter,  on  the  ground  that  the  pur- 
chase was  for  their  benefit  unless  they  consent- 
ed to  the  purchase. 

Appeal  from  circuit  court,  Allegany  coun- 
ty. 


Proceeding  by  Altbea  Devecmon 
ers  against  Alexander  Shaw  and  ( 
Devries,  executors  of  John  S.  Cooi 
ceased,  and  others.  From  the  dec 
dered,  said  executors  and  others  app 
firmed. 

Argued  before  ROBINSON,  C.  J., 
SHERRY,  FOWLER,  and  BRISCO! 

David  W.  Sloan,  D.  Jas.  Blackis 
BenJ.  A.  Richmond,  for  appellant 
Devecmon,  for  appellees. 

ROBINSON,  C.  J.  Opon  the  foi 
peal  (31  Atl.  709)  this  case  was  rem 
order  that  the  appellants  might  of 
tional  proof  to  show  that  Mr.  Coomb 
the  Green  title  In  the  Harker  farm 
gar  Hill  for  the  benefit  of  the  D 
heirs,  and  that  he  paid  the  purchas* 
(810,  with  their  knowledge  and  cons 
only  additional  proof  Is  the  testlmon 
J.  Semmes  Devecmon,  and  his  testi 
regard  to  the  purchase  of  these  two 
Mr.  Coombs,  his  uncle,  is  not  very 
nor  Is  it  conclusive  one  way  or  tl 
Taken  as  a  whole,  however,  we  ag 
the  court  below  that  the  testimony 
satisfactorily  establish  the  fact  t 
Coombs  bought  the  property  for  th 
mon  heirs  by  their  authority,  or  tba 
the  purchase  money  with  their  fc 
and  acquiescence.  It  does  show 
Coombs  bought  the  Green  title  at 
made  by  Mr.  Gordon,  trustee,  and 
charged  the  purchase  money,  $816 
books,  to  the  Devecmons.  They  ■ 
nephews  and  nieces,  and  he  was  i 
their  guardian,  and  receiving  the  i 
profits  of  these  two  tracts  of  lam 
their  father  had  bought  many  yea: 
at  a  tax  sale.  But,  though  he  chs 
purchase  money  on  his  books  to  tb 
mons,  he  took  the  title  to  the  propei 
own  name.  If  he  did  in  fact  pun 
property  for  the  Devecmon  heirs,  w 
understand  why  he  should  hare  t 
title  in  his  own  name.  He  bad  char 
with  the  purchase  money,  and  the  di 
to  have  been  taken  in  their  name 
besides,  after  having  bought  the  Gi 
he  knew  the  Devecmons  had  a  title, 
to  a  title,  at  least,  under  the  tax  s 
accordingly  he  buys  the  interest  o 
the  seven  Devecmon  heirs,  from 
would  seem  that  he  bought  the  Gi 
not  for  their  benefit,  but  with  a  vlt 
quiring  the  absolute  title  to  the 
that  is  to  say,  both  the  Green  title 
Devecmon  title.  And  thus  the  mat 
at  the  time  of  Mr.  Coombs'  death, 
the  owner  of  the  Green  title  under 
tee's  sale,  and  the  owner  of  five 
of  the  Devecmon  title  to  the  Har: 
by  purchase  from  the  Devecmons. 
this  as  it  may.  the  proof  does  not  s 
Coombs  bought  the  Green  title  by  th 
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ity  or  with  the  consent  of  the  Devecmons, 
ind  we  must  therefore  affirm  the  decree. 
Decree  affirmed. 


KUYKENDALL.  et  aL  v.  DEVECMON  et  aL 

[Court  of  Appeals  of  Maryland.     Jan.  9,  1896.) 

Purchase  bt  Trustee. 

One  having  in  caarge,  for  a  widow  and 
.'hildren,  property  to  which  they  had  a  tax  title, 
wught  in  the  original  record  title  in  his  own 
tame,  intending  the  purchase  for  the  benefit  of 
inch  tax-title  owners.  Held,  that  the  fact  that 
lie  record  title  vested  In  him,  because  the  widow 
ind  children  did  not  consent  to  the  purchase, 
lid  not  affect  the  tax  title  in  the  latter. 

Appeal  from  circuit  court  Allegany  coun- 
y. 

Proceeding  by  Althea  Devecmon  and  oth- 
rg  against  Alexander  Shaw  and  Christian 
)evries,  executors  of  John  S.  Coombs,  de- 
eased.  From  an  order  ratifying  the  dis- 
ribution  ot  certain  proceeds  of  sale,  and 
verruling  exceptions  thereto  filed  by  David 
'.  Kuykendall,  1  C.  Kuykendall,  and  Wil- 
eluilna  J.  Coombs,  said  exceptants  appeal. 
Iffirmed. 

Argued  before  ROBINSON,  C.  J.,  and  Mc- 
HERRX,  FOWLER,  and  BRISCOE,  JJ. 

David  W.  Sloan.  D.  James  Blackiston,  and 
ienj.  A.  Richmond,  for  appellants.  J.  S. 
>evecmon,  for  appellees. 


ROBINSON  C  J.  This  is  an  appeal  from 
ae  order  of  tie  court  below  ratifying  the 
!>ecial  auditor's  alternative  report  filed 
larch  1(5,  1895,  and  overruling  exceptions 
wreto  filed  by  the  appellants.  The  fund 
istributed  was  the  proceeds  from  the  sale 
r  the  "Harker  farm"  and  "Sugar  Camp,"  or 
Sugar  Hill  Tract,"  as  it  was  sometimes 
illed.  In  the  distribution,  the  auditor  al- 
iwed  Mrs.  Devecmon  one-tenth  of  the  pro- 
ieds  In  lieu  of  her  dower,  and  to  Mrs.  Grove 
ad  Mrs.  Mcllhaney,  two  of  the  Devecmon 
eirs,  he  allowed,  each,  one-seventh,  and  the 
'mainlng  five-sevenths  he  audited  to  Mrs. 
uykeudall,  the  daughter  and  devisee  of 
[rs.  Coombs,  less  one-tenth  to  Mrs.  Coombs 
i  lieu  of  her  dower.  Mr.  Coombs  had  bought 
le  interests  of  five  of  the  seven  Devec- 
lon  heirs  in  the  Harker  farm  but  had  not 
miiht  the  Interests  of  Mrs.  Grove  or  Mrs. 
cllhauey,  the  other  two  heirs.  The  appoi- 
nts now  claim  that  Mr.  Coombs  was  the 
.vner  of  the  entire  interest  In  the  Harker 
inn,  and  that  the  entire  proceeds  of  sale 
i«ht  to  have  been  audited  to  Mrs.  Kuyken- 
ill,  his  daughter,  less  the  allowance  to  Mrs. 
oombs  for  dower;  and  this  claim  Is  based 
ilely  upon  t»u  assumption  that,  In  the  for- 
«r  appeal  of  Shaw  v.  Devecmon,  31  Atl. 
tO,  this  court  had  decided  that  the  entire 
tie  to  the  Harker  farm  and  "to  Sugar  Hill" 
ilonged  to  Coombs,  and  descended  to  his 


heirs  at  law.  Thu,  however,  we  did  not 
decide.  We  did  say  that  Coombs  bought  the 
Green  title  at  the  sale  made  by  Mr.  Gordon, 
trustee,  and  took  the  deed  in  bis  own  name, 
and  that  the  proof  did  not  show  that  he 
bought  the  property  for  the  benefit  of  the 
Devecmon  heirs,  and  paid  the  purchase  mon- 
ey for  the  same  by  their  authority  or  with 
their  knowledge  and  consent,  and  we  did 
say  that  the  title  thus  acquired  by  Coombs 
descended  to  his  heirs  at  law;  but  we  did 
not  say,  or  mean  to  say,  that  in  purchasing 
the  Green  title  at  the  trustee's  sale,  Coombs 
acquired  a  title  as  against  the  Devecmon 
heirs  to  the  entire  property.  Coombs  bought, 
at  the  trustee's  sale,  whatever  Interest  Green 
bad  in  the  property,  but  he  did  not  buy  the 
Interest  of  the  Devecmons,  if  any  interest 
they  had.  Their  father  had  bought  these 
two  tracts  of  land  at  a  tax  sale,  more  than 
30  years  prior  to  the  trustee's  sale;  and  the 
Interest  thus  acquired  by  the  father  descend- 
ed to  his  heirs  at  law,  and  this  interest  was 
not  sold  by  Mr.  Gordon,  trustee.  Whether 
the  title  acquired  by  Coombs  under  the  trus- 
tee's sale  was  a  title  superior  to  the  title  of 
the  Devecmons  under  tbe  tax  sale  is  a  ques- 
tion in  regard  to  which  we  express  no  opin- 
ion, for  the  reason  that  it  was  not  before  us 
in  that  case.  The  only  question  in  that  case 
was  whether  Coombs  was  to  be  allowed  the 
$816  paid  fci-  the  Green  title,  in  his  account- 
ing with  the  Devecmon  heirs  for  the  rents 
and  profits  of  the  property  collected  by  him 
prior  to  the  sale  by  Mr.  Gordon,  trustee. 
Now,  in  the  case  before  us,  the  Harker 
farm  and  the  Sugar  Hill  tract  having  been 
sold  under  proceedings  for  partition,  in 
which  It  was  alleged  that  the  property  was 
held  and  owned  bj  Mrs.  Grove  and  Mrs.  lie- 
Ilhaney,  two  of  the  Devecmon  heirs,  and  tbe 
remaining  five-sevenths  were  owned  by  John 
S.  Coombs  at  the  time  of  his  death,  tbe  audi- 
tor properly  distributed  the  proceeds  of  sale 
among  the  parties  thus  entitled.  When  tbe 
property  was  sold  under  the  partition  pro- 
ceedings, it  was  sold  as  the  property  of  Mrs. 
Grove  and  Mrs.  Mcllhaney,  the  owners  of 
two-sevenths,  and  as  the  property  of  Mrs. 
Kuykendall,  the  devisee  of  Mr.  Coombs,  as 
the  owner  of  the  remaining  five-sevenths; 
and  the  appellants  at  that  time  admitted  that 
Mrs.  Grove  and  Mrs.  Mcllhaney  were  each 
the  owners  of  one-seventh  in  the  property, 
and  it  was  not  until  the  decision  In  tbe  for- 
mer appeal.  In,  the  matter  of  accounting  for 
the  rents,  that  this  claim  for  the  entire  pro- 
ceeds ol  salt  was  made  by  the  appellants. 
As  we  have  said,  this  claim  is  based  upon  an 
entire  misapprehension  of  the  decision  in 
that  case.  The  whole  matter  1b  fully  consid- 
ered and  discussed  in  the  opinion  filed  by 
the  judge  below,  and  without  saying  more 
we  rest  the  affirmance  of  the  order  from 
which  this  appeal  la  taken  upon  the  opinion 
filed  by  him.    Order  affirmed. 
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WITZ  et  al.  t.  TREGALLAS. 
(Court  of  Appeals  of  Maryland.     Jan.  9,  1896.) 
Award  or  Arbitrators— Validity — Dispute  be- 
tween Partners — Distribution  op  Assets. 

1.  A  court  of  equity  may  require  an  ac- 
counting and  distribution  of  the  assets  of  a  firm 
between  the  partners  in  the  proportion  fixed  by 
an  award  made  under  a  submission  by  the  part- 
ners. 

2.  An  award  will  not  be  set  aside  merely 
because  one  of  the  arbitrators  failed  to  set  his 
name  upon  the  agreement  for  arbitration,  in 
token  of  his  acceptance  of  the  position  of  ar- 
bitrator, as  proviaed  by  such  agreement. 

3.  Where  the  bubmission  provides  that  the 
majority  decision  shall  be  the  unanimous  de- 
cision of  the  arbitrators,  the  award  will  not  be 
set  aside  because  it  was  signed  by  two  of  the  ar- 
bitrators in  the  absence  of  a  third,  who  declin- 
ed to  act. 

4.  Upon  the  submission  to  arbitration  of  dif- 
ferences between  partner*  as  to  the  distribution 
of  the  assets  of  the  firm  after  dissolution,  the 
arbitrators  may  properly  pass  upon  the  question 
whether  the  loss  of  certain  money,  by  the  de- 
falcation of  an  employ^  after  the  dissolution,  re- 
sulted from  the  negligence  of  the  liquidating 
partners. 

5.  The  burden  of  proof  is  on  the  person  at- 
tempting to  show  that  the  award  was  not  coex- 
tensive with  the  submission. 

ti.  An  award  by  arbitrators,  appointed  to 
determine  the  respective  rights  of  the  partners 
in  the  assets  of  the  firm,  is  sufficiently  certain  if 
it  gives  the  proportion  coming  to  each,  without 
actually  naming  the  amounts  of  the  shares. 

7.  To  avoid  an  award  on  the  gronnd  of  a 
mistake  of  law  by  the  arbitrators,  the  mistake 
must  appear  on  the  face  of  the  award. 

Appeal  from  circuit  court  of  Baltimore  city. 

Bill  by  Samuel  R.  Tregallas  against  Levi 
Witz,  Isaac  Witz,  and  W.  T.  Biedler  for  an 
accounting.  From  a  decree  in  favor  of  com- 
plainant, defendants  Witz  appeal.    Affirmed. 

Argued  before  ROBINSON,  C.  J.,  and 
BRYAN,  McSHERRY,  FOWLER,  ROB- 
ERTS, and  BOYD,  JJ. 

W.  Pinkney  Whyte  and  Charles  Marshall, 
for  appellants.  William  A.  Fisher  and  John 
C.  Rose,  for  appellee. 

BOYD,  J.  On  the  1st  day  of  January, 
1881.  Isaac  Witz,  Levi  Witz,  William  T. 
Biedler,  and  Samuel  R.  Tregallas  entered  in- 
to articles  of  copartnership  by  which  it  was 
agreed  what  each  partner  was  to  contribute 
to  the  capital,  what  Interest  thereon  was  to 
be  paid,  what  share  of  merchandise  on  hand 
each  was  to  receive  In  the  event  of  dissolu- 
tion of  the  firm,  and  that  the  copartnership 
should  continue  for  the  term  of  three  years. 
It  was  further  agreed  that,  after  paying  all 
expenses  and  losses,  the  appellee  was  to  re- 
ceive one-tenth  of  the  profits,  and  that  the 
remainder  should  be  divided  equally  be- 
tween the  other  three,  but  if  the  appellee 
furnished  additional  capital,  from  $2,000  to 
$15,000,  within  six  months  from  the  expira- 
tion of  each  year,  his  profits  should  be  in- 
creased at  the  rate  of  1  per  cent,  per  thou- 
sand. A  supplemental  agreement  was  en- 
tered into  by  which  the  copartnership  was 
continued  until  December  31.  18S0,  on  the 
terms  mentioned  in  the  original  agreement.. 


excepting  with  reference  to  the  dr< 
profits,  which  was  changed  so  tt 
Witz  and  W.  T.  Biedler  were  eac 
ceive  31%  per  cent.,  S.  R.  Tregalla 
cent,  and  Isaac  Witz  12%  per  cent, 
cember  31,  1887,  another  change  w« 
by  which  it  was  agreed  that,  for  ti 
from  January  1,  1888,  Isaac  Witz  w 
celve  10  per  cent  of  the  net  profll 
$40,000,  as  his  special  and  full  intra 
then  the  profits  were  to  be  dividec 
lows:  To  Levi  Witz  and  W.  T. 
each,  36%  per  cent,  and  to  S.  R.  ' 
27%  per  cent  The  partnership  conti 
til  December  31,  1889,  when  it  wa 
dissolved,  and  the  assets  were  tun 
to  the  appellants  and  W.  T.  Biedler, 
dating  partners,  who  proceeded  to  r 
them.  After  a  large  part  of  them  1 
collected  and  distributed,  differenc 
between  the  members  of  the  firm, 
February  18,  1893,  an  agreement 
tered  into  "to  submit  said  differenc 
bitratlon."  It  was  therein  stated  th 
tian  Devries  was  satisfactory,  as 
trator,  to  three  of  the  partners,  an< 
Tregallas  desired  two,  he  was  autb 
name  one,  and  in  case  he  did,  and  the  t 
not  agree'  upon  a  conclusion,  they  coi 
an  associate,  and  "the  majority  decif 
be  the  unanimous  decision."  The  ar 
were  required  to  write  their  name 
agreement  as  evidence  of  their  act 
It  was  further  provided  that  elth 
could  present  his  views,  in  writing  < 
and  offer  such  evidence  as  he  dec 
vlsable.  Mr.  Tregallas  exercised  1 
to  name  an  arbitrator,  and  selected 
Supplee.  Messrs.  Devries  and  Su] 
cepted  the  appointment,  and  enter 
their  duties.  Being  unable  to  agree 
lected  Daniel  E.  Conklin  as  their  i 
Messrs.  Supplee  and  Conklin  sij 
award,  which  Mr.  Devries  declined 
cur  In,  by  which  it  was  determined 
assets  of  the  late  firm  of  Witz,  B 
Co.  should  be  divided  between  the  r 
partners  in  the  proportions  of  32.41 
to  Levi  Witz,  27.34  per  cent,  to  Isa 
24.06  per  cent,  to  W.  T.  Biedler,  a 
per  cent,  to  S.  R.  Tregallas;  and  th 
ing  provisions  were  also  made  in  sai 
"Each  of  the  partners  who  has 
more  than  his  share,  as  above  deten 
the  assets  thus  far  distributed,  sha 
the  same,  and  In  the  future  all  a 
celved  shall  be  distributed  in  the  p 
above  set  forth.  The  Bridener  de 
made  before  the  dissolution  of  the  i 
any  and  all  other  Items  charged  off, 
charged  off.  shall  be  charged  to  th 
tlve  partners  on  their  acounts  In  ■ 
proportion  as  above  declared.  All 
of  liquidation  shall  also  be  divided 
ged  to  each  partner  in  the  proporti 
set  forth.  The  three  liquidating 
Levi  Witz,  Isaac  Witz,  and  William 
ler,  shall  repay  to  the  firm  the  sui 
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1,  the  amount  of  the  defalcation  of  the 
keeper,  Bridener,  made  after  the  dissolu- 
of  the  firm."  The  award  was  accepta- 
o  Messrs.  Biedler  and  Tregallns,  but  not 
e  Messrs.  Wltz.  who  declined  to  abide  by 
Mr.  Tregallas  filed  the  bill  In  this  case 
ist  the  other  three  members  of  the  firm, 
Ing  (1)  that  the  defendants  should  be  re- 
id  to  account  with  him  for  all  the  assets 
h  they  had  received,  as  liquidating  part- 

of  the  late  copartnership,  including  the 
of  $4,636.61,  specially  mentioned  In  the 
-d;  (2)  that  there  might  be  an  account- 
md  a  distribution  of  the  assets  in  the 
ler  prescribed  by  said  award;  and  (3) 
?eneral  relief.  William  T.  Biedler  ad- 
id  the  allegations  of  the  bill,  but  the 
irs.  Wltz  filed  an  answer,  in  which  they 
p  a  number  of  objections  to  the  enforce- 
:  of  the  award.  The  court  below  passed  a 
;e  referring  the  case  to  one  of  its  auditors 
masters  to  state  an  account  in  accord- 

wlth  the  terms  of  the  award.     From 

decree  this  appeal  was  taken  by  the 
irs.  Wltz. 

tore  considering  the  main  reasons  relied 
y  the  appellants  for  setting  aside  the 
•d,  it  may  be  well  for  us  to  pass  upon 
:  might  be  termed  the  preliminary  and 
ileal  questions  that  have  been  urged  in 
court  It  is  said  that  there  is  no  juris- 
>n  In  a  court  of  equity,  In  this  state, 
lforce  an  award.  The  learned  counsel 
he  appellants  did  not  rely,  for  this  t  :- 
on,  upon  any  decision  in  Maryland  sus- 
ag  that  portion,  but  rather  upon  the  ab- 
»  of  all  precedents  in  this  state  to  justi- 

court  of  equity  intervening  to  enforce 
ipeclflc  performance  of  such  an  award, 
tat  be  conceded,  it  is  not  conclusive 
ist  the  right  to  do  so  when  a  proper  case 
esented.  If  we  assume  that  this  award 
lid,  we  can  see  no  reason  why  a  court 
luity  cannot  require  an  accounting  and 
itribution  of  the  assets  of  the  firm  be- 
n  the  partners  on  the  terms  established 
t.  The  defendants  were  bound  to  *>c- 
t  to  the  plaintiff,  and  the  arbitrators 
ng  determined  the  proportion  of  assets 

each  partner  was  to  receive,  such  ac- 
ting should  be  in  accordance  with  the 
d.  It  Is  conceded,  In  the  answer  of  tb« 
Hants,  that  "an  accounting  under  the 
rvision  of  this  court  Is  necessary  in  or- 
o  ascertain  the  respective  rights  of  co- 
iers."  Whether  the  distribution  be 
•  in  the  proportions  fixed  by  the  rward, 
:herwise,  It  is  evident  that  a  court  of 
y  must  take  charge  of  the  settlement, 
>  full  and  substantial  justice  between 
tartners,  as  they  cannot  agree  among 
selves.  It  might  well  be  questioned 
her  this  Is,  strictly  speaking,  a  bill  for 
nforcement  of  a  specific  performance  of 
iward, — whether  It  is  not  simply  a  bill 
ttle  the  affairs  of  the  copartnership,  us- 
he  award  for  the  purpose  of  determln- 
he  proportions  the  partners  are  to  re- 


ceive, and  such  other  matters  as  It  disposes 
of.  But  there  Is  no  longer  any  doubt  about 
the  right  of  a  court  of  equity  to  exercise  this- 
power,  when  the  thing  ordered  by  the  award 
to  be  done  is  such  as  a  court  of  equity  wonld 
specifically  enforce.  If  It  had  been  agreed 
upon  by  the  parties  themselves.  Morse,  Arb. 
603;  Russ.  Arb.  563,  and  cases  cited  by 
them. 

It  is  also  contended  that  the  award  is  void 
because  Mr.  Conklln  failed  to  sign  his  name 
on  the  agreement  It  is  true  that  there  is  a 
provision  that  "the  said  arbitrators  shall 
write  their  name  or  names  on  this  article  of 
agreement  as  evidence  of  accepting  the 
same,"  but  there  Is  no  doubt  that  Mr.  Conk- 
lln was  duly  selected  by  the  other  two,  and 
that  In  point  of  fact,  he  did  accept,  with  the 
knowledge  and  consent  of  the  partners.  He 
ought  to  have  signed  bis  name,  but  his  omis- 
sion to  do  so  did  not  and  could  not  possibly 
prejudice  or  injure  the  appellants.  His  sig- 
nature was  not  the  only  evidence  of  his  ac- 
ceptance of  the  appointment  and  to  set 
aside  an  award  for  such  an  omission  would 
be  far  more  technical  than  is  required  or 
justified  either  by  authority  or  reason.  The 
testimony  of  Mr.  Conklln  shows  that  his  fail- 
ure to  sign  his  name  was  entirely  an  over- 
sight, and  not  because  there  was  any  ques- 
tion of  his  acceptance. 

It  Is  further  alleged  that  the  three  arbitra- 
tors did  not  act  together,  and  that  it  was  in 
effect  simply  an  award  of  the  two  who  sign- 
ed it,  without  their  making  a  proper  effort 
to  hare  all  three  pass  upon  and  agree  to  the 
matters  submitted  to  them.  The  evidence 
shows  that  Messrs.  Devries  and  Supplee  had 
a  number  of  meetings,  during  a  period  of 
time  covering  about  two  months,  and  heard 
considerable  evidence  and  argument.  Be- 
ing unable  to  agree,  they  finally  selected  Mr. 
Conklln.  After  bis  appointment,  all  three 
met  at  different  times,  and  the  partners  were 
requested  to  come  before  tbem.  All,  except 
Mr.  Isaac  Witz,  appeared,  and  were  inter- 
rogated by  (or,  at  least,  in  the  presence  of) 
the  three  arbitrators.  Mr.  Levi  Wltz  in- 
formed them  It  would  not  be  necessary  to 
have  his  brother  present,  as  he  could  answer 
all  questions  for  him.  They  were  represent- 
ed by  the  same  counsel  In  the  written  r.r..  i- 
ment  that  was  submitted  on  their  behalf. 
The  record  discloses  the  fact  that  Messrs. 
Supplee  and  Conklln  differed  materially  wlin 
Mr.  Devries  as  to  the  settlement,  and  this 
finally  resulted  in  the  announcement  by  Mr. 
Devries  of  his  withdrawal.  He  thought  the 
settlement  should  be  made  on  a  different 
theory  from  that  adopted  by  the  other  two. 
He,  having  been  called  on  behalf  of  the  de- 
fendants, testified  that  Messrs.  Supplee  and 
Conklln  told  him  they  were  ready  to  make 
the  award,  but  he  requested  a  postponement 
until  the  following  Monday  or  Tuesday,  to 
which  they  assented,  and  they  again  met  at 
the  time  agreed  upon.  They  still  differed, 
and  he  then  told  them  he  would  withdraw 
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from  the  arbitration,  and  "did  so."  He  far- 
ther Bald  that,  on  that  occasion,  "the  gen- 
tlemen stated  that  they  were  prepared  to 
make  an  award,  and  I  presume,  from  the 
papers  they  had,  that  the  award  might  iiave 
been  made  up,  but  I  declined  to  look  at 
them  to  see  what  they  contained."  Be- 
tween the  two  meetings  above  spoken  of, 
Mr.  Devrles  had  seen  Mr.  Witz  and  his 
counsel,  and  told  them  he  had  determined  to 
withdraw  unless  his  associates  would  either 
continue  to  recognize  the  articles  of  partner- 
ship in  the  distribution  of  the  assets,  or  sub- 
mit to  a  rewriting  of  the  books.  The  coun- 
sel for  the  Messrs.  Witz  told  him  he  bad  a 
perfect  right  to  withdraw.  When  the  1  *ee 
met,  on  the  Monday  or  Tuesday  previously 
spoken  of,  finding  that  his  associates  did  not 
agree  to  either  of  the  two  propositions  made 
by  him,  he  carried  out  his  determination, 
announced  his  intention  to  withdraw,  and 
did  so.  Mr.  Supplee  testified  that  a  meeting 
was  held  at  the  bank  of  which  Mr.  Devries 
was  president,  "and  a  full  discussion  entered 
into  of  all  the  points  submitted  to  us.  1  nis 
was  a  prolonged  meeting,  and  the  questions 
were  viewed  from  every  possible  standpoint. 
Mr.  Devrles  remarked,  at  this  meeting,  that 
'I  have  heard  all  I  wish  to  hear  of  argu- 
ment, or  further  discussion,  or  expert  testi- 
mony,' and  a  date  was  then  fixed  for  a  final 
meeting,  and  it  was  agreed  at  that  meeting 
a  conclusion  should  be  reached."  The  final 
meeting  was  held  as  above  stated,  and,  after 
some  discussion,  Mr.  Devries  said,  "Well, 
gentlemen.  If  this  is  your  decision,  I  with- 
draw from  the  arbitration."  To  this  Mr. 
Supplee  replied,  "Mr.  Devries,  you  cannot 
now  withdraw  from  the  arbitration,  after 
having  stayed  in  all  this  time,  and  we,  by 
agreement,  are  now  ready  to  vote."  To  this 
he  answered,  "But  I  do  withdraw,  neverthe- 
less; but  you  gentlemen  are  perfectly  com- 
petent to  bring  in  your  report  without  me, 
in  accordance  with  the  articles  submitted 
to  us,  as  you  are  a  majority  of  the  board." 
After  that,  as  Mr.  Conklin  was  going  away, 
he  and  Mr.  Supplee  prepared  and  signed  the 
award  that  Is  filed  In  the  case,  but.  at  the  r«»- 
quest  of  the  former,  the  latter  took  it  to  Mr. 
Devries,  who  declined  to  sign  it  The  two 
arbitrators  who  constituted  the  majority 
were  under  no  legal  obligation  to  present  the 
award  to  Mr.  Devries,  he  having  already 
withdrawn  because  he  could  not  agree  with 
the  majority,  and  that  act  of  courtesy  of 
submitting  It  to  him  certainly  cannot  In- 
validate it.  It  was  agreed  in  the  submission 
■"that  the  majority  decision  shall  be  the 
unanimous  decision,"  and  hence  two  had  the 
power  to  make  the  award  If  the  three  could 
not  agree,  and  no  one  of  them  could  deieat 
it  by  his  withdrawal.  All  the  testimony  that 
the  majority  deemed  relevant  and  proper 
was  fairly  and  fully  considered  by  the  three, 
and  the  award  cannot  be  set  aside  because  It 
was  signed  by  the  two,  in  the  absence  of  the 
third,  who  had  declined  to  act. 


So  far  as  the  objection  that  the 
for  Messrs.  Tregallas  and  Bledler 
one  occasion  called  before  Messrs. 
and  Supplee,  a  sufficient  answer  i 
that  It  occurred  before  Mr.  Conklin 
appointed.  But  It  would  be  carry 
nlcalltles  to  an  extreme  to  say 
would  have  invalidated  the  award 
appeared  before  the  three,  In  the 
of  the  other  counsel,  without  at  let 
ing  that  some  injury  was  or  might  1 
done.  Mr.  Arnold  was  present  a 
countant  to  sustain  the  claim  of  th< 
Witz,  and  Mr.  Supplee  suggested 
might  be  well  to  have  Mr.  Rose,  co 
Messrs.  Tregallas  and  Bledler,  pr 
be  could  explain  some  matters  thai 
nold  did  not  seem  to  "be  able  to  erpli 
satisfaction  of  the  arbitrators.  To 
Devries  consented,  and  we  see  n< 
that  act  of  the  arbitrators  that  wo 
fy  us  in  setting  aside  the  award. 

This  brings  us  to  the  consideratl< 
questions  whether  the  arbitrators 
their  powers  by  passing  on  marten 
mltted  to  them,  or  failed  to  con 
matters  that  were  so  submitted, 
cles  of  submission  begin,  "Desiring 
a  speedy,  equitable,  and  just  settl 
our  partnership  differences,  we. 
members  of  the  late  firm  of  Wits 
&  Co.,  agree  to  submit  said  differen 
bitratlon;  further  agree  to  submit  : 
papers,  documents  pertaining  to  the 
of  said  Witz,  Bledler  &  Co.,  to  tl 
the  said  arbitration."  What  the 
ences  were  are  not  disclosed  on  ti 
the  agreement,  and  we  must  thei 
sort  to  extrinsic  evidence  to  ascert 
The  large  preponderance  of  testiino 
that  the  differences  existing  were  tl 
ed  on  by  the  arbitrators  In  the  aw 
If  there  could  be  any  question  at 
it  would  seem  to  be  conclusively  t 
the  written  arguments  submlttec 
counsel  for  the  respective  parties, 
the  counsel  for  the  appellants  wa 
taken  up  In  bis  effort  to  sustain  tt 
tion  of  his  clients  as  to  the  prorx 
which  the  assets  should  be  di 
while  Messrs.  Bledler  and  Tregallai 
ed  for  another  principle  which  wai 
by  the  arbitrators.  He  then  disci 
Bridener  defalcation  before  the  di 
and  under  a  separate  head  the  d< 
during  the  liquidation,  and  cone 
giving  his  views  in  brief  as  to  the 
of  the  liquidation.  Thus  we  see 
questions  passed  on  by  the  arbitra 
those  argued  before  them.  There 
lng  on  the  face  of  the  award  to  suf 
any  matters  were  passed  upon  whlc 
been  submitted,  unless,  possibly,  t 
the  Bridener  defalcation  after  th< 
tion  of  the  firm.  But  when  we  ui 
what  that  was.  and  find  that  it  wi 
before  the  arbitrators  by  the  reprei 
of  all  the  parties,  we  can  see  no  re 
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arbitrators  could  not  properly  pass  up- 
It  in  the  settlement  of  the  partnership 
erences.     It  was  contended  by  the  appel- 

that  the  liquidating  partners  had  been 
llgent  as  to  this  fund  and  that,  inasmuch 
they  mingled  it  with  the  money  of  the 
r  firm  (of  which  Mr.  Tregallas  was  not  a 
nber)  to  which  Brldener  had  access,  they 
re  responsible.  It  was  a  question  which 
perly  arose  in  connection  with  the  dls- 
utlon  of  the  assets  of  the  late  firm  hav- 

been  received  by  the  defendants  as  part 
reof.     We  therefore  cannot  say  it   was 

included  in  the  submission.  We  hare 
been  able  to  discover,  from  the  evidence, 
arein  the  arbitrators  failed  to  pass  upon 

question  which  had  been  submitted  to 
m.  It  is  true  that  there  were  some  mat- 
t  of  detail  as  to  the  distribution,  etc., 
ned  before  them  which  are  not  mention- 
in  the  award,  but  they  are  necessarily 
>raced  in  what  was  determined.  In 
:hing  a  conclusion  as  to  what  proportions 
the  assets  the  former  partners  were  re- 
stively entitled  to,  the  arbitrators  pre- 
mbly  +ook  into  consideration  all  the  evl- 
ce  submitted  to  them,  and  the  theories 
»ented  by  the  respective  parties,  lnclud- 
the  questions  as  to  how  far  the  course 
lealing  between  the  partners  changed  the 
ns  of  the  articles  of  partnership  in  refer- 
s  to  interest  on  the  capital  invested,  the 
rants  of  the  partners  with  the  firm,  and 
it  relevant  matters.  The  burden  of  proof 
n  the  appellants  to  show  that  the  award 
not  coextensive  with  the  submission 
rse,  Arb.  363),  and  they  have  utterly 
ed  to  satisfy  us  of  this,  or  that  the 
itrators  exceeded  their  powers, 
sen,  again,  it  is  contended  that  the  award 
lot  certain  and  final,  and  that  an  ac- 
at  should  have  been  taken,  and  the  sum 

by  each  partner  ascertained.  The  dlf- 
•nces  between  the  partners  that  were  to 
arbitrated  were  not  as  to  the  amounts 
•ived  by  them,  or  what  the  assets  of  the 
i  were,  but  as  to  the  proportions  they 
e  respectively  entitled  to  receive.  A 
siderable  part  of  the  assets  of  the  firm 

not  been  collected.  It  was  not  possible 
Ietermine  definitely  how  much  could  be 
ized,  or  when  the  collections  could  be 
le.  The  liquidating  partners  were  still 
ecting  when  the  arbitration  was  going 
and  even  after  the  award  was  made.  It 
i.  therefore.  Impossible  to  name  in  dollars 

cents  the  amount  each  partner  was  en- 
*1  to,  and  the  only  method  that  could  be 
pted  was  to  determine  the  proportion 
issets  that  each  partner  was  to  receive, 
was  done  by  the  award.  That  being 
e.  the  rest  Is  simply  an  arithmetical  cal- 
itlon,  which  did  not  require  arbitrators 
nake,  and  which  they  were  not  asked  to 

"If  the  arbitrators  give  the  rule  for 
'Ulating  the  amount  of  money  to  be  paid, 
hoot  stating  the  results  of  such  calcula- 
te, the  award  is  sufficiently  certain,  ac- 
v. 33 a  .no.  15 — 4t5 


cording  to  the  general  rule,  'Id  certum  est 
quod  certum  reddl  potest.' "  Russ.  Arb. 
297;  Morse,  Arb.  422;  Strong  v.  Strong,  9 
Gush.  566.  And  what  we  have  said  in  ref- 
erence to  the  receipts  is  applicable  to  the 
losses  charged  off  or  to  be  charged  off,  and 
to  the  expenses  of  liquidation.  The  propor- 
tions being  established,  the  rest  Is  simple, 
and  wholly  ministerial,  not  calling  for  the 
exercise  of  any  judgment  on  the  part  of  the 
arbitrators.  If,  under  the  circumstances, 
they  had  attempted  to  name  the  sum  due  to 
or  by  each  partner,  the  award  might  possi- 
bly have  been  liable  to  impeachment,  as 
being  beyond  the  submission. 

It  was  also  contended  that  the  arbitrators 
were  mistaken,  both  as  to  the  law  and  the 
facts.  There  1b  nothing  on  the  face  of  the 
award  to  indicate  that  any  mistake  of  law 
was  made,  as  there  should  be  to  avoid  an 
award  on  that  ground.  Goldsmith  v.  Tilly, 
1  Har.  &  J.  361;  Heultt  v.  State,  6  Har.  & 
J.  95;  Malcolm  v.  Hall,  9  Gill,  177.  But  it 
was  conceded  before  the  arbitrators  that 
the  business  of  the  firm  had  not  been  con- 
ducted according  to  the  articles  of  copartner- 
ship, and  the  counsel  for  all  the  parties  con- 
tended that  the  departure  from  the  terms  of 
those  articles,  with  the  knowledge  and  ac- 
quiescence of  all  the  parties,  had  been  such 
as  to  alter  them  as  effectually  as  if  such  al- 
teration had  been  agreed  to  in  writing.  As 
was  said  by  the  counsel  for  the  appellants 
In  his  argument  before  the  arbitrators: 
"Such  a  practice  of  conducting  business  will 
not  only  be  effectual  to  change  or  annul  an 
express  provision  of  the  partnership  agree- 
ment inconsistent  with  the  custom,  but  will 
also  be  effectual  to  add  new  provisions  to 
the  agreement."  The  general  principle  con- 
tended for  in  that  argument  is  undoubtedly 
correct;  and,  If  It  were  not,  it  Is  difficult  to 
see  how  the  appellants  can  question  It  In 
this  proceeding,  as  they  and  all  the  other 
parties  undoubtedly  submitted  that  ques- 
tion of  law  to  the  arbitrators,  and  hence 
their  decision  was  final,  there  being  no  er- 
ror of  law  apparent  on  the  face  of  the  award. 
1  Am.  &  Eng.  Enc.  Law,  675,  676;  Morse, 
Arb.  293,  304.  It  is  evident  that  there  had 
been  modifications  of  the  articles  of  part- 
nership, and  the  arbitrators  were  called  on 
to  determine  what  they  were.  It  is  well 
settled,  in  this  state,  as  well  as  elsewhere, 
that  the  decisions  of  arbitrators  on  ques- 
tions of  fact  arc  generally  final  and  conclu- 
sive, when  there  Is  no  imputation  on  their 
conduct.  Cromwell  v.  Owlngs,  6  Har.  &  J. 
10;  State  v.  Stewart,  12  GUI  &  J.  450;  Ebert 
v.  Ebert,  5  Md.  353;  Morse,  Arb.  310.  Courts 
of  equity  may  sometimes  grant  relief  for 
palpable  errors  in  awards,  such  as  an  ap- 
parent mistake  In  calculation,  or  something 
of  that  kind;  but,  where  the  facts  that  have 
been  submitted  are  such  as  may  be  deter- 
mined differently  by  fair-minded  and  hon- 
est people,  the  conclusions  of  those  selected 
for  the  purpose  are  final,  and  not  subject  to 
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review  by  some  oiL-er  tribunal.  The  fact 
that  the  accountants  produced  by  the  appel- 
lants may  think  the  arbitrators  erred  does 
not  authorize  us  to  interfere  with  the  award. 
The  parties  selected  the  arbitrators,  not  the 
accountants,  to  pass  on  these  questions,  about 
which  the  partners  themselves,  as  well  as 
accountants,  differed.  It  was  said,  in  5  Md. 
359:  "A  more  liberal  and  reasonable  inter- 
pretation is  now  adopted  by  the  courts  than 
formerly  existed  as  to  awards.  Every  rea- 
sonable intendment  will  be  made  in  their 
favor,  and  a  construction  given  to  them 
that  will  support  them,  if  possible,  without 
violating  the  rules  adopted  for  the  construc- 
tion of  Instruments.  It  will  be  intended  that 
the  arbitrators  have  not  exceeded  their  pow- 
ers; and  all  matters  have  been  decided  by 
the  arbitrators,  unless  the  contrary  shall  ap- 
pear on  the  face  of  the  award;  that  it  is 
certain,  final,  and  legal."  Applying  those 
principles  to  this  case,  we  have  no  hesitan- 
cy in  sustaining  this  award,  and  must  con- 
firm the  decree  of  the  court  below.  Decree 
affirmed,  and  cause  remanded,  with  costs  to 
the  appellee. 


CHEW  v.  GLENN  et  al. 

(Court  of  Appeals  of  Maryland.     Jan.  9,  1896.) 

Pleading  —  Numbering  Paragraphs  —  Motion  — 
Bill— Multifariousness— Demurrer. 

1.  The  proper  method  in  which  to  take  ad- 
vantage of  failurt  to  number  paragraphs  of  a 
bill  in  equity,  rb  required  by  the  Code  (Pub.  Gen. 
Laws,  art.  16,  §§  131-133)  is  by  motion  in  the 
nature  of  a  tie  recipiatur.  and  not  by  demurrer. 

2.  A  bill  which  alleges  that  the  subject-mat- 
ter of  the  controversy  arose  out  of  senior  de- 
fendant's failure  to  pay  complainant  his  share 
of  the  profits  arising  from  the  negotiation  of 
certain  mortgage  loans  on  real  estate,  and  that 
part  of  the  lands  from  which  complainant  was 
entitled  to  derive  profits  had  vested  in  junior 
defendant,  whose  relation  to  the  property  was 
that  of  a  trustee,  entirely  subsidiary  to  senior 
defendant,  states  a  cause  of  action,  and  is  not 
multifarious. 

Appeal  from  circuit  court,  Prince  George 
county,  In  equity. 

Bill  by  Richard  B.  B.  Cbew  against  John 
Glenn  and  John  Glenn,  Jr.,  to  recover  undi- 
vided profits  alleged  to  be  due  by  reason  of 
the  negotiation  of  certain  mortgages  and 
sales  thereunder.  From  a  decree  dismissing 
the  bill,  complainant  appeals.     Reversed. 

Argued  before  ROBINSON,  C.  J.,  and  BRY- 
AN, McSHERRY,  FOWLER,  BRISCOE,  and 
ROBERTS,  JJ. 

R.  B.  B.  Chew,  in  pro.  per.  George  G. 
Carey,  for  appellees. 


ROBERTS,  J.  This  appeal  is  taken  from 
an  order  of  the  circuit  court  of  Prince  George 
county,  in  equity,  dismissing  the  bill  of  com- 
plaint of  the  appellant.  The  facts  are  that, 
on  January  28,  1895,  the  appellant  filed  in  the 
court  below  Mb  bill  of  complaint  against  the 
appellees,  in  which  he  alleges:    That  about 


15  years  ago  he  negotiated  loans  o 
gages  of  real  estate  situate  in  said 
and  entered  Into  an  agreement  wit 
Glenn  and  Edmund  G.  Kelly,  copartne 
lng  In  the  city  of  Baltimore  as  John  ( 
Co.,  and  doing  business  as  real-estate 
This  agreement  was,  in  substance,  thi 
appellant  would  examine  the  title  to  su< 
ertyas  he  might  offer  to  said  Glenn  & 
furnish  certificates  of  title  to  the  sat 
firm  would  supply  the  funds  requisit 
consummation  of  said  loans,  and  if,  u 
animation  by  the  said  firm,  or  one  o 
it  was  found  satisfactory,  then  one 
the  commission,— to  wit,  2  per  cent 
amount  of  the  said  loans,— and  $25 
certificate  of  title,  were  to  be  paid 
appellant;  and  It  was  further  agree 
in  the  event  of  foreclosure  proceed 
any  case  where  money  was  thus  loai 
appellant  would,  as  counsel,  represe 
firm  at  Upper  Marlboro,  the  county 
said  county,  in  such  proceedings,  a 
commissions  for  making  sale  of  thi 
gaged  property  should  be  divided 
between  said  Glenn  &  Co.  and  the 
lant.  That,  in  pursuance  of  said  agr 
the  appellant  from  time  to  time  offer 
Glenn  &  Co.  various  properties,  ar. 
accepted  the  same,  and  Invested  there 
sums  of  money,  and  divided  with  1 
commissions  for  such  loans,  and  paid 
the  certificates  of  abstracts  of  titles 
same.  That  said  loans  were,  in  cer 
stances  named,  permitted  to  remain  1 
for  long  periods,  and  in  consequence 
depreciation  which  affected  all  res 
values  In  said  county,  It  became  neces 
foreclose  certain  mortgage  loans,  wh 
appellant  had  negotiated  for  Glenn 
which  were  sold,  and  the  commissi 
making  such  sales  were  received  1 
Glenn,  who  has  failed  and  refused 
count  to  the  appellant  for  his  share  i 
commissions,  notwithstanding  he  h 
formed  his  part  of  said  contract.  1 
then  proceeds  to  enumerate  In  detail 
leged  instances  in  which  the  appellc 
Glenn  has  failed  to  observe  his  agi 
with  the  appellant  In  much  the  same 
as  hereinbefore  stated.  It  will  not,  th 
be  necessary,  for  the  purposes  of  this 
to  set  out  In  this  opinion  any  furthe 
ment  of  the  facts  contained  in  this  i 
cept  In  so  far  as  John  Glenn,  Jr.,  is  co 
with  them.  It  appears  that,  in  1892 
20  acres  of  the  Gwyn  property  were 
taxes,  and  at  the  Instance  of  John 
Jr.,  trustee,  the  appellant  filed  excepi 
the  ratification  of  the  sale.  It  is  alleg 
the  Gwyn  property  had  become  ve 
John  Glenn,  Jr.,  as  trustee,  through 
means  of  certain  equity  proceeding 
that  this  property  was  a  part  of  the  U 
volved  in  the  controversy  arising  out 
agreement,  and  from  which  the  ai 
was  entitled  to  derive  certain  profl 
that  said  Glenn,  Jr.'s,  relation  to  the  p 
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i  only  subsidiary  to  that  of  Glenn,  Sr. 
i  appellee  John  Glenn  Interposed  a  demur- 
to  the  bill  in  the  record  of  this  appeal, 

assigned  as  grounds  therefor  (1)  that  the 
ntlff  has  not  stated  in  his  bill  such  a 
i  as  entitles  him  to  any  relief  in  equity 
inst  this  defendant;  (2)  that  said  bill  is 
tifarious;  (3)  that  said  bill  Is  in  places 
itelllgible,  and  that  It  is  not  divided  In- 
paragraphs  throughout,  and  does  not, 
■efore,  conform  with  rules  13-15  of  the 
eral  rules  for  the  regulation  of  the  plead- 
and  practice  of  the  courts  of  equity,  as 
wdled  In  article  16,  §§  131-133,  of  the 
e  of  Public  General  Laws  of  the  State  of 
•yland.  In  considering  these  grounds, 
will  take  them  in  their  inverse  order,  as 

more  convenient  method  of  treatment. 

is  undoubtedly  true,  to  a  certain  extent, 
:  in  some  respects  the  bill  is  at  times  dif- 
It  to  comprehend,  but  with  careful  scru- 
'  its  meaning  can  be  ascertained.  We 
jot,  however,  concur  in  the  criticism  that 

manner  in  which  the  paragraphs  are 
ibered  constitutes  ground  of  demurrer. 
lie  the  rules  regulating  pleading  and  prac- 

ln  courts  of  equity  should  be  so  con- 
ed as  to  exact  a  reasonable  compliance 
i  their  requirements,  as  conforming  to  a 
er  practice  in  assisting  the  profession  in 
ng  intelligent  consideration  to  equity  pro- 
lings,  by  securing  clearness  and  brevity 
tatement,  where  the  pleadings  are  often 
;thy,  and  by  no  means  always  lucid  and 

from  doubtful  construction,  yet  we  do 
feel  justified  In  sustaining  this  demurrer 
he  ground  that  where,  aa  In  this  case,  the 
igraphs  of  the  bill  are  in  two  instances 
numbered,  and  more  than  one  subject- 
ter  has  been  injected  into  a  single  para- 
ph, we  think  the  proper  method  of  taking 
antage  of  a  defect  of  this  nature  is  by 
Ion  In  the  nature  of  a  ne  reclplatur,  and 
by  demurrer, 
tie  second  ground  of  demurrer,  that  the 

Is  multifarious,  is  not,  we  think,  well 
ided.  When  is  a  bill  to  be  considered 
tifarious?  To  give  an  answer  to  this  in- 
•y,  universally  applicable,  Is,  upon  the 
loritles,  utterly  impossible.  Each  case 
it  be  governed  by  its  own  circumstances, 

as  these  are  very  diversified,  the  court 
it  exercise  a  sound  discretion  on  the  sub- 
.  Gaines  v.  Chew,  2  How.  619.  The 
•t,  in  Wales  T.  Newbould,  9  Mich.  45, 
r  pertinently  said:  "When  a  bill  is  mul- 
rious,  it  is  so  for  the  reason  either  be- 
se  of  a  misjoinder  of  parties,  complaln- 
i  or  defendants,  or  a  misjoinder  of  dis- 
t  and  separate  matters  of  equitable  cog- 
ince  between  the  same  parties  of  so  dis- 
llar  a  character  as  to  render  It  unfit  that 
r  should  be  litigated  In  the  same  suit." 
>lying  these  principles  to  the  case  at  bar, 
find  but  little  difficulty  In  declaring  the 

exempt  from  the  charge  of  being  mul- 
rious.  The  subject-matter  of  the  contro- 
;y  arose  out  of  the  alleged  failure  of 


John  Glenn  &  Go.  to  carry  out  in  good  faith 
their  undertaking  to  pay  the  appellant  his 
share  of  the  profits  arising  out  of  their  agree- 
ment with  him  for  the  negotiation  of  cer- 
tain mortgage  loans  on  real  estate  in  Prince 
George  county,  and  his  share  of  the  commis- 
sions on  sales  under  said  mortgages,  etc. 
The  relation  of  John  Glenn,  Jr.,  to  this  pro- 
ceeding is  this:  While  he  was  not  sum- 
moned and  has  not  appeared,  nor  has  he 
demurred  to  the  bill,  yet,  at  the  hearing  in 
this  court,  the  solicitors  for  the  respective 
parties  stated  that  both  Glenn,  Sr.,  and  Jr., 
should  be  considered  parties  to  the  cause,  and 
be  treated  as  such  by  this  court.  His  con- 
nection with  the  property  referred  to  In  the 
agreement  between  the  appellant  and  John 
Glenn  &  Co.  has  been  sufficiently  explained 
as  to  require  no  further  consideration.  In 
what  we  have  said  in  disposing  of  the  sec- 
ond and  third  assignments  under  the  demur- 
rer, we  have  sufficiently  indicated  our  views 
in  the  first  and  general  cause  of  demurrer. 
In  conclusion,  we  are  of  opinion  that  the  ap- 
pellant Is  entitled  to  relief,  and  the  demurrer 
must  accordingly  be  overruled,  and  the  de- 
cree below  on  the  demurrer,  dismissing  the 
bill,  be  reversed.  Decree  reversed,  with 
costs,  and  cause  remanded  for  further  pro- 
ceedings. 


OLIVET  v.  WHITWORTH  et  al. 

(Court  of  Appeals  of  Maryland.     Jan.  9,  1896.) 

construction  or  isstrumbht— execution  of 
Power. 

1.  The  punctuation  of  an  instrument  may  be 
considered,  in  order  to  solve  an  ambiguity  which 
was  not  created  by  the  punctuation. 

2.  Deceased,  a  short  time  before  her  mar- 
riage, with  the  consent  of  her  intended  husband, 
made  a  deed  of  trust  by  which  she  directed  part 
of  her  property,  held  by  her  guardian,  to  be  paid 
over  to  the  trustee  named  in  the  deed,  upon  her 
arrival  at  the  age  of  21,  to  be  held  in  trust  for 
her  for  life,  and  to  be  delivered  after  her  death 
to  such  person  as  deceased  might,  "by  last  will 
and  testament,  cr  by  instrument  in  the  nature  of 
a  will  executed  in  the  presence  of  two  witnesses, 
limit,  nominate  and  appoint."  Deceased  died  in 
less  than  a  year  aftoi  her  marriage,  leaving  a 
holographic  will,  valid  by  the  law  of  her  domi- 
cile. Held,  that  the  requirement  of  twq  wit- 
nesses was  intended  to  apply  only  to  an  "in- 
strument In  the  nature  or  a  will,  and  not  to 
such  a  valid  will  aud  testament. 

Appeal  from  circuit  court  of  Baltimore  city. 

Proceeding  to  determine  the  distribution  of 
the  trust  estate  of  Aime«  Page  Pleasants 
(now  Olivet).  From  a  decree  in  favor  of 
John  Whitworth  and  others,  Alfjed  Etlenne 
Olivet  appeals.     Reversed. 

Argued  before  ROBINSON,  C.  J.,  and 
BRYAN,  McSHERRY,  FOWLER,  BRIS- 
COE, PAGE,  and  BOYD,  JJ. 

R.  M.  McSherry,  Edgar  H.  Gans.  and  B. 
H.  Haman,  for  appellant.  C.  Ross  Mace  and 
Wm.  S.  Thomas,  for  appellees. 

BOYD,  J.  From  the  record  In  this  case, 
we  find   that  William   Charles  Whitworth 
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and  his  wife,  Sophia  Matilda  Whltworth, 
died  In  September.  1873,  In  London,  England, 
leaving  surviving  them  five  children.  The 
youngest  of  these,  Sophia  Matilda,  who  was 
about  two  years  of  age  when  her  parents 
died,  was  taken  charge  of  by  an  uncle,  who 
shortly  after  placed  her  In  an  orphan  asylum 
In  London.  Not  long  afterwards,  Mrs.  Ann 
P.  Pleasants,  an  American  lady,  who  was 
traveling  abroad,  adopted  her.  She  assum- 
ed the  name  of  Aimee  Page  Pleasants,  and 
lived  with  Mrs.  Pleasants  until  the  death  of 
the  latter,  who  left  her  a  very  handsome  es- 
tate by  her  last  will  and  testament,  In  which 
she  appointed  George  H.  Fisher  and  Ludovic 
C.  Cleeman,  of  Philadelphia,  Pa.,  executors 
and  trustees  of  her  estate,  and  guardian  of 
this  child,  who  was  then  about  16  years  of 
age.  Mr.  Cleeman  brought  her  to  this  coun- 
try, where  she  resided  for  several  years,  and 
then  returned  to  Geneva,  Switzerland,  where 
she  subsequently  engaged  herself  to  be  mar- 
ried to  Mr.  Olivet.  They  were  married  in 
June,  1892,  In  the  city  of  Washington,  D.  C. 
On  the  8th  day  of  that  month,  Miss  Pleas- 
ants executed.  In  the  city  of  Baltimore,  a 
deed  of  trust  to  the  Safe-Deposit  &  Trust 
Company  of  Baltimore,  with  the  knowledge 
and  approbation  of  Mr.  Olivet  (as  was  evi- 
denced by  his  uniting  in  the  instrument),  by 
which  she  directed  $50,000  of  her  property 
(which  was  still  held  by  Mr.  Cleeman,  as 
guardian  and  trustee  under  the  will  of  Mrs. 
Pleasants)  to  be  paid  over  and  delivered  to 
the  Safe-Deposit  &  Trust  Company  of  Balti- 
more upon  her  arrival  at  the  age  of  21  years, 
and,  as  soon  as  It  was  freed  from  the  trust 
created  by  the  will  of  Mrs.  Pleasants,  to  be 
held  by  said  company  in  trust  -for  her  dur- 
ing her  life,  and  after  providing  for  her  re- 
ceipt of  the  Income  from  the  property  so 
held  In  trust,  and  for  changes  of  the  invest- 
ments, etc.,  made  the  following  provision: 
"And  from  and  after  the  death  of  the  said 
Aimee  Page  Pleasants  to  convey,  assign  and 
deliver  the  same  to  such  person  or  persons, 
as  the  said  Aimee  may  by  last  will  and  tes- 
tament, or  by  Instrument  In  the  nature  of  a 
will  executed  In  the  presence  of  two  wit- 
nesses, limit,  nominate  and  appoint,  her 
coverture  notwithstanding.  And.  finally,  in 
case  she  shall  die  without  executing  a  will 
or  Instrument  of  writing  in  the  nature  of  a 
will  as  aforesaid,  to  convey  and  assign  the 
same  to  the  heirs  at  <aw  and  next  of  kin  of 
the  said  Aimee  Page  Pleasants,  exclusive  of 
any  marital  rights."  On  the  9th  day  of  Jan- 
uary, 1893*  she  made  a  holographic  will  at 
Geneva,  by  which  she  mad-?  her  husband  her 
sole  legatee  of  everything,  in  case  she  should 
die  without  posterity;  and  on  the  12th  day 
of  February,  1893.  she  made  a  holographic 
codicil,  by  which  she  confirmed  her  will,  and, 
after  making  pecuniary  legacies  amounting 
to  25,000  francs,  stated:  "I  desire  that  all 
my  fortune,  as  well  that  placed  in  the  Safe- 
Deposit  and  Trust  Company,  Baltimore,  Ma- 
ryland, U.  S.  of  America,  as  the  rest  thereof, 


be  handed  over  at  my  death  to  my  h 
Alfred  Olivet,  my  sole  legatee."  It 
lsfactorily  proven  that  the  will  and 
were  made  according  to  the  forms  t 
by  the  laws  pf  the  places  where  they  w 
cuted;  and  therefore,  under  section  31 
tide  93  of  the  Code  of  Public  General  : 
this  state,  they  are  valid,  and  suffit 
pass  the  title  to  her  property  In  the  h 
the  Safe-Deposit  &  Trust  Company  o 
more,  provided  the  power  reserved 
deed  of  trust  above  quoted  was  lega 
cuted.  The  question,  therefore,  to  b 
mined  by  us,  is  whether  that  power  t 
her  will  to  be  "executed  In  the  pres 
two  witnesses";  the  appellees,  as  h 
of  kin,  contending  that  It  did,  while 
pellant  claims  that  this  clause  only 
to  an  "Instrument  In  the  nature  of  a 
In  considering  this  question,  it  Is  pi 
constantly  bear  in  mind  the  fact  that  t 
er  of  disposition  was  not  given  by  a  tl 
son,  but  was  reserved  In  the  deed  of  ■ 
the  testatrix  herself.  Had  she  not  c 
the  deed,  her  right  to  dispose  of  the  j 
In  question  by  this  will  and  codicil  w 
lute,  and  free  from  doubt.  The  quest 
sented  is  so  narrow  that,  If  punctuatlo 
tlrely  disregarded,  the  language  used 
ble  of  being  interpreted  to  meet  the  i 
either  side.  As  was  well  said  In  ar 
If  it  be  read  aloud,  different  meanlu 
be  given  it  by  the  tone  of  the  voice,  oi 
centuation  of  the  several  clauses.  If  tl 
"or  by  Instrument  in  the  nature  of 
be  used  parenthetically,  then  the  phrt 
ecuted  In  the  presence  of  two.  wit 
would  apply  to  "last  will  and  testan 
well  as  to  "Instrument  in  the  nature  of 
while  If  we  pause  after  reading,  "last 
testament,"  and  then  read,  "or  by  ins 
in  the  nature  of  a  will  executed  In  t 
ence  of  two  witnesses,"  as  one  unbro! 
tence,  a  proper  grammatical  cone 
would  confine  the  limitation  to  the 
ment  in  the  nature  of  a  will."  The 
sions  used  being  so  nearly  poised  as 
their  meaning  thus  affected,  it  is  mt 
proper  to  so  construe  them  as  to  gh 
to  the  will,  rather  than  to  make  It  t 
so  far  as  this  property  is  concerned, 
can  be  done  without  running  counter 
natural  meaning,  their  grammatical  c 
tion,  or  to  controlling  legal  authorttie 
punctuation  alone  is  not  necessarily 
Bive  must  be  conceded,  as  it  is  well 
that  draftsmen  of  legal  instruments  f 
ly  Ignore  all  the  rules  on  that  subject  1 
grammarians  and  rhetoricians  attach  g 
portance.  The  most  learned  and  ace 
ed  lawyers  oftentimes  pay  but  little  « 
to  it,  In  their  preparation  of  legal  do< 
This  may  be  because  the  copyist  or  th 
to  whom  the  paper  is  dictated  has  no 
ed  the  directions  or  intonations  of  the 
or  It  may  be  because  it  Is  known  1 
cases  are  few  that  are  determined  by  ] 
tlon,  or  for  other  reasons.    But  when 
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ambiguity  which  may  be  -wholly  or  partial- 
olved  by  it,  provided  the  punctuation  itself 
not  created  the  ambiguity.  It  can  be  con- 
ired.  Weatherly  v.  Mister,  30  Md.  629; 
ck  v.  Herring,  79  Md.  149,  28  Att  1063. 
;  it  can  never  be  permitted  to  overturn 
it  seems  the  plain  meaning  of  the  whole 
rument.  If  we  make  any  use  of  it  in  this 
;,  it  must  inure  to  the  advantage  of  the  ap- 
ant  There  is  in  the  original  deed,  which 
;  brought  before  us  by  agreement,  a  com- 
after  "last  will  and  testament,"  and  also 
r  the  word  "witnesses."  So  that,  if  we 
jw  the  punctuation,  the  phrase,  "executed 
:he  presence  of  two  witnesses,"  does  not 
perly  apply  to  "last  will  and  testament." 
lough  punctuation  alone  is  not  a  safe 
idard  by  which  to  interpret  a  writing,  yet, 
lere  be  an  ambiguity,  it  may  shed  light  on 
meaning  of  the  language  to  be  lnterpret- 
and  In  this  case  we  must  ignore  it,  if  we 
pt  the  construction  contended  for  on  be- 
:  of  the  appellees  If  Miss  Pleasants  in- 
led  to  reserve  the  right  to  dispose  of  this 
>erty  either  by  a  duly-executed  will,  or  by 
e  instrument  in  the  nature  of  a  will,  pro- 
d  she  executed  the  latter  in  the  presence 
wo  witnesses,  the  draftsman  of  the*  deed 
rust  used  language  that  was  so  punctuated 

0  be  capable  of  that  meaning.     Therefore, 
lout  relying  on  the  position  of  these  com- 
as at  all  conclusive,  In  our  search  for  the 

otion  of  the  donor  of  this  power,  we  can 
last  borrow  from  them  such  light  as  they 
permitted  under  the  law  to  give. 

determining  whether  the  mode  of  execu- 

prescribed  by  the  deed  is  applicable  to 
t  will  and  testament,"  as  well  as  to  an 
trument  In  the  nature  of  a  will,"  we  will 

consider  those  terms  for  the  purpose  of 
rtaining  whether  they  are  synonymous,  or 
■tically  the  same.  To  say  that  they  are 
'the  same  nature,"  as  argued  by  the  ap- 
ioa,  is  but  to  do  little  more  than  to  repeat 
language  used  in  the  power,  as  one  is  a 
11,"  and  the  other  an  "Instrument  In  the 
ire  of  a  will."  But  are  they  such  equiva- 
terms  as  to  make  the  mode  prescribed  for 
.'iitlng  the  one  necessarily  applicable  to  the 
r?  It  is  true  that  both  are  testamentary 
»rs.  taking  effect  only  after  the  death  of 
maker;  and  there  are  undoubtedly  cases 
chlch  instruments  have  been  called  wills, 

yet  have  not  had  testamentary  forms. 

example,  in  Carey  v.  Dennis,  13  Md.  1, 
Is  not  intended  to  constitute  any  binding 
latlon  on  the  obligor,  or  to  confer  any 
t  on  the  obligees,  or  to  have  any  effect  un- 
ifter  the  death  of  the  obligor,  were  held 
to  be  evidences  of  debt,  but  in  the  nature 
testamentary  papers.     The  court  quoted 

1  Justice  Buller,  in  Habergbam  v.  Vincent, 
es.  Jx  231,  that  "those  cases  have  estab- 
k1  that  an  Instrument  in  any  form,  wheth- 

deed  poll  or  indenture,  if  the  obvious  pur- 
:  is  not  to  take  place  till  after  the  death  of 
person  making  It,  shall  operate  as  a  will." 


But  a  will  must  be  made  by  one  having  ca- 
pacity to  make  it,  and  must  be  executed  In  one 
of  the  modes  fixed  by  law;  and  many  papers 
that  were,  prior  to  1884,  held,  in  this  state, 
to  be  wills,  for  the  purpose  of  passing  per- 
sonal property,  would  not  now  be  valid,  as  the 
act  of  the  assembly  passed  In  that  year  requir- 
ed all  wills  executed  In  this  state  to  be  attest- 
ed and  subscribed  in  the  presence  of  the  testa- 
tor by  two  or  more  credible  witnesses,  while 
an  "Instrument  In  the  nature  of  a  will,"  if  ex- 
ecuted In  pursuance  of  a  valid  power,  may  be 
made  by  one  not  having  testamentary  capaci- 
ty, and  In  a  different  form  from  that  prescrib- 
ed by  the  laws  governing  the  execution  of 
wills,  and  yet  have  the  effect  of  a  will.  The 
two  Instruments  may  accomplish  the  same  re- 
sults, but  may  not  be  In  the  same  form.  It  Is 
the  mode  of  execution,  and  not  the  effect  of 
these  Instruments,  we  are  now  considering. 

In  Schley  v.  McCeney,  36  Md.  275,  Judge 
Alvey  quoted  from  Chance  on  Powers,  where 
It  Is  said:  "Where  a  party  directs  a  power 
to  be  executed  by  will,  simply,  It  may  be  a 
reasonable  presumption  that  he  means  such  a 
will  as  would  be  requisite  to  dispose  of  the  . 
like  species  of  property,  but  when  he  pre- 
scribes certain  formalities  the  presumption 
ceases.  It  seems  fair,  then,  to  conclude  that 
all  which  he  means  is  a  testamentary  act,  at- 
tended with  the  formalities  prescribed  by  him- 
self." In  that  case  the  distinction  was  clearly 
recognized  when  the  court  said:  "Here  there 
are  two  modes  prescribed,— the  one  to  be  by 
will  duly  executed  according  to  the  law,  which 
fairly  means  the  general  law  regulating  the 
execution  of  wills,  the  disability  of  coverture 
of  the  donee  being,  In  this  respect,  dispensed 
with;  the  other,  by  a  testamentary  paper  In 
the  nature  of  a  will,  to  be  executed  in  the 
presence  of  two  witnesses,  without  anything 
more."  In  Southby  v.  Stonehouse,  2  Ves.  Sr.  » 
610,  Lord  Chancellor  Hardwicke  said  that  a 
writing  in~the  nature  of  a  will,  by  a  feme 
covert,  in  virtue  of  the  power  reserved  to  her 
In  two  deeds  of  settlement,  was  not  a  proper 
will,  although  it  had  the  effect  of  a  will  to 
three  intents:  The  words  have  the  same  lib- 
eral construction;  it  is  ambulatory  until  the 
testator's  death,  whom  appointee  must  sur- 
vive; and  can  only  take  effect  from  the  testa- 
tor's death.  See,  also,  2  Perry,  Trusts,  511b. 
When  a  donor  gives  the  donee  power  to  dis- 
pose of  property  by  will,  there  Is  no  necessity 
to  prescribe  the  ceremonies  and  formalities 
by  which  it  is  to  be  executed,  for  the  law  has 
already  done  that;  but,  when  the  power  Is  to 
be  exercised  by  an  "instrument  in  the  nature 
of  a  will,"  then  he  should  determine  the  mode 
of  Its  execution,  and,  having  done  so,  It  must 
be  complied  with. 

In  this  case,  if  the  grantor  had  only  re- 
served the  power  of  disposing  of  this  prop- 
erty by  her  "last  will  and  testament,'"  the 
formalities  by  which  that  could  be  done  were 
settled  by  law.  If  she  had  then  executed 
her  will  in  this  state,  It  was  required  to  be 
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attested  and  subscribed  In  her  presence  by 
two  or  more  credible  witnesses,  or  else,  in 
the  language  of  the  statute,  "be  utterly  void 
and  of  none  effect."  Or  she  could,  under  sec- 
tion 319  of  article  93  of  our  Code,  execute  it 
out  of  the  state,  "according  to  the  forms  re- 
quired by  the  law  of  the  place  where  the 
same  was  made,  or  by  the  law  of  the  place 
where  such  person  was  residing  when  the 
same  was  made."  But  in  order  to  dispose  of 
the  property  by  some  instrument  that  was  to 
take  effect  after  her  death,  though  not  tech- 
nically a  will,  If  she  saw  proper  to  do  so,  she 
reserved  the  additional  power  of  disposition 
by  "an  instrument  in  the  nature  of  a  will." 
There  is,  then,  a  manifest  distinction  be- 
tween a  "will"  and  an  "instrument  in  the 
nature  of  a  will,"  especially  as  to  the  man- 
ner In  which  they  may  be  executed,  although 
the  latter  may  operate  as  a  will;  and,  to 
avoid  an  attempted  execution  of  a  power  be- 
ing declared  invalid  by  reason  of  a  defective 
execution  of  a  will,  It  may  be  a  wise  precau- 
tion for  the  donor,  who  desires  to  give  the 
donee  power  of  disposition  of  the  property 
to  take  effect  at  the  latter's  death,  to  sup- 
plement the  power  of  disposition  by  "will" 
by  "an  instrument  in  the  nature  of  a  will." 
It  is  perfectly  certain  that  the  two  instru- 
ments are  not  necessarily  the  same,  and 
therefore  It  does  not  follow  that,  because 
Miss  Pleasants  fixed  the  mode  of  execution 
of  an  "instrument  In  the  nature  of  a  will," 
her  will  should  necessarily  be  executed  In  the 
same  way.  Hence  we  do  not  think  our  In- 
terpretation of  this  deed  can  be  aided  by  the 
contention  of  the  appellees  on  that  question, 
or  that  such  contention  can  be  maintained. 
So,  when  we  come  to  determine  whether  the 
expression,  "executed  in  the  presence  of  two 
witnesses,"  is  applicable  to  both,  we  are  met 
with  the  fact  that  the  punctuation,  so  far  as 
It  can  be  considered,  points  to  the,  contrary, 
and  the  further  fact  that  it  Is  at  least  usual 
for  the  one  Instrument  to  be  executed  In  the 
manner  prescribed  by  law,  and  the  other  as 
determined  by  the  creator  of  the  power.  If 
It  be  said  that  the  donor  has  prescribed  the 
method  by  which  her  will  should  be  execut- 
ed, if  that  Instrument  be  adopted,  and  that  if 
that  be  followed  nothing  more  Is  required, 
then  such  an  instrument  would  not  be  a 
technical  will,  if  executed  in  Maryland,  be- 
cause our  statute  requires  It  to  be  attested 
and  subscribed  in  the  presence  of  the  testa- 
tor, and  does  not  require  it  to  be  executed  In 
the  presence  of  witnesses.  If  it  be  conceded 
that  a  will  executed  in  accordance  with  the 
requirements  of  the  present  Maryland  laws 
applicable  to  wills  made  in  this  state  would 
be  a  good  execution  of  the  power,  then  it 
must  be  admitted  that  there  are  alternative 
modes  of  executing  the  power  provided  for 
In  the  deed.  It  is  true  that  both  might  be 
done,  but,  if  the  contention  of  the  appellees 
be  correct,  It  must  follow  that  Miss  Pleas- 
ants undertook  to  say  how  a  will  should  be 


executed.  But  when  we  remember  a 
reserving  to  herself  certain  powers,  ai 
daily  when  we  see  from  the  eviden 
she  was  not  21  years  of  age,  it  Is  difl 
convince  ourselves  that  she  intended 
sired  to  say  she  could  not  dispose 
property  by  a  will  executed  as  prescr 
law,  and  that  there  must  be  supers* 
those  requirements  a  provision  that  si 
execute  It  In  the  presence  of  two  wl 
We  can  very  safely  assume,  we  thir 
she  was  satisfied  to  let  the  law  de 
how  her  will  should  be  executed, 
there  be  some  intention  manifested 
contrary  on  the  face  of  the  lnstrum< 
deem  it  to  be  much  more  In  accord  w 
tlce,  and  the  wishes  of  the  party  re 
a  power  of  this  kind,  to  construe  it  I 
in  her  favor,  as  far  as  it  can  be  do 
slstently  with  the  authorities  and  bine 
cisions  on  the  subject.  The  policy 
law  has  undergone  marked  changes  1 
of  married  women,  and  the  reasons  : 
rounding  their  acts  with  "the  fetteri 
circumscribing  powers  of  this  kind," 
en  by  some  of  the  early  cases,  do  no 
with  equal  force  at  this  day.  As  w 
said  by  Judge  Tuck  In  Cooke  v.  Hu 
11  Md.  505:  "It  cannot  be  maintains 
general  proposition,  universally  tru 
these  settlements  are  Intended  to  prol 
wife's  weakness  against  her  husband 
er,  and  her  maintenance  against  his 
tion,  »  *  •  for  many  of  them  ar< 
where  the  utmost  confidence  is  rep 
the  husband.  •  •  •  We  are  not  to 
that  husbands  will  be  constantly  ende 
to  wrest  their  wives'  property  from 
and  devote  it  to  their  own  uses."  It 
fortunately  true  that  money  and  wet 
too  often  the  moving  causes  that  lead 
rimonlal  alliances,  but  courts  should 
sume,  or  be  too  ready  to  believe,  that 
of  this  kind,  prefaced  by  the  stateme 
"whereas  a  marriage  is  about  to  be 
nlzed  between  the  parties  hereto,  of  1 
and  second  parts"  (Miss  Pleasants  a 
Olivet),  was  Intended  by  them,  or  el 
them,  to  indicate  any  want  of  confld 
the  one  by  the  other. 

But  in  1  Sugd.  Powers  (8th  Ed.)  2 
(7th  Ed.)  271,— that  learned  author 
this  rule:  "But  where  only  one  p< 
given,  and  It  is  authorized  to  be  exec 
different  Instruments,  although  the 
nles  required  to  execute  It  are  not 
after  each  Instrument,  they  will  r< 
both."  The  principal  case  relied  on  1 
statement  is  Dormer  v.  Thurland,  2  E 
500.  There  'a  power  was  given  to  A 
should  die  before  his  wife,  withou 
to  be  executed  "by  his  last  will,  or  ai 
ing  pin-porting  to  be  his  last  will,  ui 
hand  and  seal,  attested  by  three  c 
credible  witnesses."  A.  executed  his 
cording  to  the  statute  of  frauds,  but 
not  sealed.    Lord  Chancellor  King  h< 


Digitized  by  CjOOQlC 


h  xr 


OLIVET  t>.  WHIT  WORTH. 


727 


as  a  good  exercise  of  the  power,  but  the 
;es  of  the  king's  bench  decided  that  it 
it  to  have  been  sealed,  but  filed  no  opln- 

The  punctuation  differs  In  that  case 
1  the  one  now  before  us,  and  the  phrase, 

any  writing  purporting  to  be  his  last 
,"  as  punctuated,  Is  Inserted  parenthetic- 
.  In  Earl  of  Darlington  v.  Pulteney,  1 
■p.  260,  Lord  Mansfield  said  that  the  case 
•ormer  v.  Thurland  goes  a  great  way,  and 

"Lord  King  was  of  opinion  that  it  was 
>od  execution  of  the  power,  because  by 
,  and  I  own  I  should  incline  to  that  opln- 
*  The  case  of  Ross  v.  Ewer,  3  Atk.  156, 
Iso  relied  on  by  Mr.  Sugden.  In  that  case 
k  belonging  to  the  wife  was,  by  settle- 
it  before  marriage,  vested  In  trustees, 
>  were  to  transfer  one  "moiety  unto  such 
on  or  persons,  and  to  and  for  such  uses, 
Dts  and  purposes,  and  in  such  manner  as 
said  Ann  should,  in  and  by  her  last  will 

testament  In  writing,  or  other  writing, 
er  her  hand  and  seal,  to  be  attested  by 
or  more  credible  witnesses."  Lord 
dwicke  held  that  the  words,  "under  her 
j  and  seal,  to  be  attested  by  two  or  more 
ible  witnesses,"  were   referable   to  the 

as  well  as  to  the  other  writing.  He  ad- 
ed  that  the  words  might  be  construed  In 
ber  sense,  but  thought  they  would  be 
i  much  more  strained  than  by  his  inter- 
ation  of  them.  His  reasoning  is  not  sat- 
:tory,  and  he  Incorrectly  stated,  In  re- 
ing  to  Dormer  v.  Thurland,  that  Lord 
ncellor  King  held  that  the  seal  to  a  will 
hat  case  could  not  be  dispensed  with. 

report  of  the  case  shows  that  Lord  King 
!  otherwise,  although  he  was  afterwards 
rsed  by  the  court  of  king's  bench.    But 

case,  as  well  as  the  general  rule  stated 
Mr.  Sugden,  undoubtedly  goes  further 
i   is   consistent   with   other   authorities, 

beyond  the  contention  of  the  appellees 
his  case;  for  the  words  "other  writing," 
toss  v.  Ewer,  and  "different  instrument," 
lugden,  are  broad  enough  to  Include  acts 
r  vivos  as  well  as  wills  and  other  testa- 
.tary  papers.  In  Doe  v.  Morgan,  7  Term 
03,  where  the  power  was  to  appoint  "by 
U  or  will,  signed  In  the  presence  of  three 
leases,"  Chief  Justice  Kenyon  thought 
appointment  by  deed  would  have  been 
I.  though  not  executed  in  the  presence  of 
e  witnesses.  In  Moreton  v.  Lees,  cited 
Sir.  Sugden,  the  power  was  "by  any  deed 
leeds,  writing  or  writings,  to  be  by  him 
■  signed,  sealed,  and  executed,  or  by  his 

will  and  testament  in  writing,  to  be  by 

signed,  sealed,  published,  and  declared 
be  presence  of  three  or  more  credible  wit- 
les."  It  was  held  that  an  execution  by 
1  was  valid,  although  not  attested  by 
e  witnesses.  Other  cases  might  be  cit- 
but  it  was  conceded  by  the  appellees,  and 
I  by  the  court  below,  that  the  rule  should 
estrlcted  in  its  application  to  Instruments 
be  same  nature.    In  1  Chance,  Powers, 


311,  it  is  said:  "It  is  Impossible  to  lay  down 
any  general  rule  on  the  point  It  is  a  mere 
question  of  construction,  and  every  case  of 
doubt  must  very  much  depend  on '  its  own 
circumstances,  as  the  nature  of  the  property 
and  of  the  instrument,  and  the  usage  in  like 
cases,  etc.  Sir  E.  Sugden's  rule  •  *  • 
[being  the  one  above  quoted]  cannot  be  con- 
sidered accurate."  It  is  undoubtedly  true 
that  to  follow,  or  be  governed  by,  an  arbi- 
trary rule  of  that  character,  would,  In  a 
great  measure,  Interfere  with  the  proper  con- 
struction of  such  Instruments  by  the  courts, 
while  it  Is  their  duty  to  endeavor  to  ascer- 
tain the  Intent  of  the  donor,  and  the  mean- 
ing of  the  language  used.  "The  intent  of  the 
donor  of  the  power  Is  the  great  principle 
which  governs  in  such  cases;  •  *  •  and 
we  must  ascertain  that  Intent  from  the  lan- 
guage used  In  the  deed  of  settlement  creat- 
ing the  estate  and  confirming  the  power." 
Nevln  v.  Gillespie,  56  Md.  327.  The  only 
American  case  that  has  been  cited  in  argu- 
ment on  this  question  Is  that  of  Shearman  v. 
Hicks,  14  Grat.  96.  The  power  under  con- 
sideration In  that  case  is  not  exactly  In  the 
same  language  as  the  one  before  us,  and, 
without  adopting  It,  we  prefer  to  base  our 
decision  on  the  reasons  herein  given  by  us. 
Although  the  case  of  Schley  v.  McCeney,  su- 
pra, cannot  be  said  to  be  exactly  In  point,  yet 
it  shows  the  tendency  to  construe  such  pow- 
ers liberally,  so  as  to  sustain  their  execu- 
tion. The  power  was  to  a  married  woman, 
and,  although  her  will  was  not  executed 
with  all  the  formalities  required  at  that  time 
of  those  laboring  under  the  disability  of  cov- 
erture, yet  the  court  construed  the  power, 
"by  will  duly  executed  according  to  the  mode 
now  prescribed  for  the  execution  of  wills,  or 
in  the  mode  which  may  be  prescribed  at  the 
time  of  the  execution  of  her  will,"  to  mean 
duly  executed  according  to  the  general  laws 
regulating  the  execution  of  wills,  the  dis- 
ability of  the  coverture  of  the  donee  being 
dispensed  with.  Judge  Alvey  quoted  from 
4  Kent,  Comm.  331,  that  "when  there  are  sev- 
eral modes  of  executing  a  power,  and  no  di- 
rections are  given,  the  donee  may  select  his 
mode;  and  the  courts  seldom  require  any 
formalities  in  the  execution  of  the  power,  be- 
yond those  required  by  the  strict  letter  of 
the  power." 

When  a  party  has  executed  a  deed  of  this 
character,  and  has  reserved  a  power  such  as 
that  before  us,  to  be  exercised  by  a  "will," 
or  an  "instrument  in  the  nature  of  a  will," 
we  think  It  should  be  construed  to  mean  a 
will  executed  In  accordance  with  law,  un- 
less there  be  other  formalities  prescribed  in 
unambiguous  language.  Under  the  existing 
laws  of  this  state,  as  well  as  those  of  her 
residence,  Mrs.  Olivet's  coverture  did  not 
prohibit  or  interfere  with  her  making  a  will 
as  she  could  have  done  If  she  had  been  a 
feme  sole.  If  any  further  protection  or  safe- 
guards be  needed  or  desired,  other  than  what 
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the  law  prescribes,  let  them  be  unequivocal- 
ly expressed.  That  Is  a  safer  rule  than  the 
one  adopted  by  Mr.  Sugden.  Whatever 
doubt  there  may  exist  as  to  the  Interpreta- 
tion of  such  powers  should,  under  such  cir- 
cumstances as  those  in  this  case,  be  solved 
in  favor  of  a  valid  execution  of  the  power, 
when  possible.  In  Cooke  v.  Husbands,  su- 
pra, it  was  said,  in  speaking  of  a  feme  cov- 
ert, when  her  powers  were  not  such  as 
they  are  now:  "If  the  parties  making  the 
settlement  Intend  to  tie  up  the  property  in 
the  wife's  bands,  they  may  use  apt  and 
proper  limitations.  *  *  *  Therefore  •  •  • 
a  feme  covert  may  act  In  reference  to  her 
separate  estate  as  a  feme  soie,  when  the  set- 
tlement contains  no  limitations  on  the  sub- 
ject, on  the  principle  that  the  jus  disponent!! 
accompanies  the  property,  unless  restrained 
in  terms,  cr  by  the  manifest  intention  of  tbe 
instrument."  Without  deeming  it  necessary 
to  discuss  the  authorities  cited  on  the  ques- 
tion, or  to  decide  how  far  the  subsequent 
acts  of  Mrs.  Olivet  in  making  her  will,  etc., 
can  be  properly  considered  in  our  effort  to 
ascertain  her  Intention  when  she  made  the 
deed,  It  is  gratifying  to  us  to  find  from  the 
record  that  our  construction  of  this  instru- 
ment Is  In  accord  with  what  she  evidently 
thought  it  meant.  If  she  had  intended  to  re- 
strict her  right  to  dispose  of  the  property  by 
will  to  one  executed  in  the  presence  of  two 
witnesses,  it  is  not  reasonable  to  suppose  she 
would  have  forgotten  that  important  provi- 
sion in  so  short  a  time,  or  that  she  would 
have  so  carefully  placed  this  will  and  codicil 
In  the  custody  of  the  notary  for  safe-keeping. 
There  is  not  the  slightest  intimation  that  her 
husband  exerted  his  powers,  or  attempted  in 
any  way  to  influence  her  in  the  step  she 
took.  Making  a  codicil  by  which  she  de- 
prived him  of  part— although  a  small  part— 
of  her  estate,  which  would  have  gone  to  him 
under  her  will,  indicates  that  she  was  un- 
trammeled  by  any  Improper  influence,  and 
was  left  to  her  own  volition.  Her  disposi- 
tion of  her  property,  with  the  exception  of 
the  few  legacies  to  others,  to  her  husband,  to 
whom  she  was  devotedly  attached,  was  more 
to  be  expected  than  to  leave  It  to  her  broth- 
ers and  sisters,  from  whom  she  had  been 
separated  since  she  was  three  years  of  age. 
The  punctuation,  the  language  employed  in 
the  deed,  its  grammatical  construction,  the 
circumstances  under  which  It  was  executed, 
the  subsequent  acts  of  Mrs.  Olivet,  and  the 
reasonableness  of  her  conduct,  all  tend  to 
show  that  her  intention  was  to  prescribe  two 
modes  of  executing  the  power  reserved,— the 
one  to  be  by  such  a  will  as  would  be  requi- 
site to  dispose  of  this  property,  and  the  other 
by  an  instrument  in  the  nature  of  a  will,  to 
be  executed  in  the  presence  of  two  witness- 
es. It  follows  from  what  we  have  said  that 
the  holographic  will,  including  tbe  codicil,  of 
Mrs.  Olivet,  was  a  valid  execution  of  tbe 
power  contained  In  the  deed  of  trust,  and 


that  the  decree  of  the  court  below 
reversed.    Decree  reversed,  and   c 
manded;  the  costs  to  be  paid  out  of 
fund. 


FARMERS'  MUT.  FIRE  INS.  CO.  ( 

HILL  v.  SCHAEFFER. 
(Court  of  Appeals  of  Maryland.     Jan. 
Fibs  Insurance— Increase  of  Risk— E 
Premises — Question  fob  Jury. 

1.  Where  a  fire  policy  provides  fo 
certainment  of  the  increase  of  risk  di 
location  of  any  engine  on  the  premises 

?uires  the  insured  to  pay  additional 
or  any  increase  of  risk  found,  the  local 
engine  or  the  premises  the  day  before  i 
not  prevent  recovery,  where  the  insured 
prior  to  its  occurrence,  notified  the  com] 
he  frequently  used  an  engine  on  his 
and  offered  to  pay  the  additional  pren 
the  company  failed  to  act  on  the  notice 

2.  Where  a  policy  provides  that, 
gine  be  used  on  the  premises,  the  com; 
appoint  a  committee  to  ascertain  the  a 
increased  risk,  for  which  the  insured  i 
an  additional  premium  note,  whether  t 
the  engim-  increased  the  risk,  whethe 
creased  risk  caused  the  loss,  and  wh 
period  between  the  giving  of  notice  of  t 
the  engine  by  the  insured  and  the  dt 
fire  was  a  reasonable  time  within  v 
company  should  have  appointed  the  a 
are  questions  for  the  jury. 

Appeal  from  circuit  court,  Carroll 
Action  by  Charles  Schaeffer  aga 
Farmers'  Mutual  Fire  Insurance  C 
of  Dug  Hill,  Carroll  county,  Md,,  < 
policy.  From  a  judgment  for  piaii 
fendant  appeals.     Affirmed. 

Argued  before  ROBINSON,  C.  J.,  a 
AN,  McSHERRY,  FOWLER,  BRISC 
BOYD,  JJ. 

Jas.  A.  C.  Bond,  Chas.  T.  Reifsni 
J.  M.  Relfsnlder,  for  appellant    Jc 
Brooks,  H.  M.  Clabaugh,  and  John 
erts,  for  appellee. 

BRYAN,  J.  This  is  the  second  s 
this  case.  The  opinion  delivered  * 
first  appeal  was  decided  will  be  fou 
Md.  5C3,  31  Atl.  317.  The  appellant 
an  action  to  recover  the  loss  whlcl 
sustained  by  the  destruction  by  fire  < 
mill  and  shed  which  belonged  to 
was  not  controverted  that  the  appelle 
erty  had  been  Insured  by  the  appel 
defendant  below),  and  It  was  admit 
he  had  sustained  a  loss  by  fire  to  tin 
of  $1,500.  Tbe  liability  of  the  1 
company  depended  on  the  effect  i 
rights  of  the  parties  which  resulted  : 
presence  of  a  portable  steam  engin 
premises  of  the  insured.  The  eviden 
ed  that,  on  the  day  of  the  fire,  this  ei 
cupied  a  position  between  50  and 
from  tbe  bark  mill  of  the  plaintiff  wl 
burned,  and  that  it  was  used  for  the 
of  grinding  bark,  and  that  the  plai 
about  18  months  before  the  fire,  hac 
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habit  of  hiring  such  engines,  and  baring 
a  brought  to  his  bark  mill,  and  using 
a  for  this  purpose,  at  Intervals  of  a  month 
i  weeks.     The  only  conditions  of  Insur- 

_;  referring  to  steam  engines  are  the  six- 
th and  the  seventeenth.  It  was  decided 
he  former  appeal  that  the  sixteenth  con- 

'  >n  had  no  application  to  this  case.  The 
inteenth  is  as  follows:  "That  in  the  event 
n  engine  being  stationed  on  the  premises, 
in  close  proximity  to  the  buildings  ln- 
•d  by  this  company,  then,  in  that  event, 
president  of  the  company  shall  appoint  a 
jnittee  of  three  discreet  men,  who  shall 
nembers  of  this  company,  who  shall  pro- 

I  forthwith  to  said  property,  to  make  a 
and  impartial  examination,  in  order  to 

jrtain  the  amount  of  Increased  risk  on  sc- 
at of  said  engine;  and  if  they  shall  find 
t  the  risk  is  increased  thereby,  then  they 

II  take  an  additional  premium  note  for 
h  Increase,  upon  which  the  assured  shall 

10  per  centum  at  the  time  of  the  execu- 

i,  and  said  note,  to  be  subject  to  the  same 

essments  as  other  notes  of  said  company, 

meet  losses  by  fire  happening  to  property 

ared  by  this  company."     The  evidence  in 

record  relating  to  the  engine  varies  from 

t  presented  to  us  on  the  former  appeal.    It 

s  then  stated  that,  10  days  before  the  fire 

urred,  the  plaintiff  gave  the  general  agent 

the  insurance  company  notice  that  he  was 

•n  using  the  steam  engine  on  bis  premises. 

e  evidence  in  this  record  is  to  the  effect 

it  the  engine  was  brought  there  on  the 

b  of  February,  the  day  before  the  fire. 

e  plaintiff  testified  as  follows  in  regard  to 

Oce  to  the  general  agent:   "He  had  a  con- 

reation  with  Mr.  Joseph  Shaeffer  on  the 

:h  day  of  February,  1802,   the  day  after 

ill's  fire,  in  which  be  told  him  that  he  did 

t  want  any  trouble  if  he  met  with  a  loss 

accident;   told  him,  on  the  same  day,  that 

used  an  engine  about  once  a  month   to 

Ind  bark  at  his  bark  mill.    On  the  first  day 

uieffer  said  that  'be  did  not  know,'  and,  on 

e  next  day,  'he  [said  witness]  was  a  manu- 

cturer.'      Witness    told    Shaeffer  on   same 

..v  that  he  wanted  a  permit,  and  wanted  to 

■  made  safe,  and  was  willing  to  do  anything 

be  made  safe  in  case  of  an  accident  or  loss, 

id  was  willing  to  pay  anything,  and  did  not 

ant  any  trouble  if  he  met  with  a  loss." 

apposing  this  testimony  to  be  found  true  by 

le  jury,  the  question  is  whether  the  plain- 

ff's  right  of  recovery  is  defeated.     It  will  be 

»n  that  stationing  "an  engine  in  close  prox- 

uity  to  the  buildings  Insured"  is  not  made 

cause  of  forfeiture  of  the  policy.     It  gives 

te  Insurance  company  the  right  to  make  a 

lir  and  impartial  examination  for  the  pur- 

ose  of  ascertaining  whether  the  risk  of  loss 

y  fire  is  Increased,  and  the  right  to  require 

d  additional  premium  note  in  case  such  in- 

■vase  is  found  to  exist.     Now,  according  to 

bis  testimony,  the  plaintiff  gave  the  insur- 

nce  company  a  full  opportunity  to  exercise 


its  rights.  He  Informed  its  general  agent  that 
be  was  In  the  habit  of  using  an  engine,  and 
that  he  was  willing  to  do  anything  to  be 
made  safe,  and  to  pay  anything,  and  -that  be 
did  not  want  any  trouble  if  he  met  with  a 
loss.  There  was  a  proffer  to  pay  wbat  was 
necessary  to  protect  his  rights  under  the  poli- 
cy. It  was  no  fault  of  bis  that  his  offer  was 
not  accepted.  He  might  reasonably  infer, 
from  the  remarks  of  the  general  agent  that 
"he  did  not  know,"  and  that  "he  [the  plain- 
tiff] was  a  manufacturer,"  that  the  Insurance 
company  did  not  intend  to  exact  an  additional 
premium.  At  all  events,  they  did  not  exact 
one,  when  they  had  a  full  opportunity  to  do 
so.  To  be  sure,  the  engine  was  not  on  the 
plaintiff's  premises  at  the  time  of  the  notice. 
But  the,  general  agent  was  informed  that  it 
was  frequently  and  habitually  used  there. 
This  conversation  took  place  10  days  before 
the  fire.  Under  the  circumstances  which  we 
have  detailed,  we  think*  that  it  would  be  un- 
just to  the  plaintiff  to  make  an  objection  to 
the  use  of  the  engine,  for  the  first  time,  after 
the  loss  by  fire  had  occurred,  and  then  to  in- 
sist upon  his  failure  to  give  a  note  for  an  ad- 
ditional premium  as  a  cause  of  forfeiture. 

The  plaintiff's  second  prayer  fairly  left  to 
the  jury  the  essential  questions  in  the  case. 
They  were  required  to  find  whether  the  plain- 
tiff gave  to  the  general  agent  of  the  insurance 
company  the  notice  above  mentioned,  and 
whether,  after  such  notice,  a  sufficient  time 
elapsed  before  the  fire  to  enable  the  president 
of  the  Insurance  company  to  ascertain, 
through  the  appropriate  committee,  the 
amount  of  Increased  risk,  If  any,  caused  by 
the  engine,  and  also  to  enable  the  plaintiff  to 
give  an  additional  premium  note  for  the 
same,  if  it  was  found  to  exist.  If  these  facts 
were  found,  the  prayer  asserted.  In  effect 
that  the  policy  of  insurance  was  not  vacated, 
even  if  the  risk  were  Increased  by  the  use  of 
the  engine,  and  if  the  fire  were  caused,  in 
whole  or  In  part,  by  such  use.  We  think 
that  the  court  properly  granted  this  prayer. 
The  jury  found  the  facts  in  favor  of  the 
plaintiff,  and  their  finding  settled  the  mate- 
rial questions  in  the  case.  Judgment  af- 
firmed. 


PETERBOROUGH  SAV.  BANK  ▼. 

HARTSHORN  et  aL 

(Supreme  Court  of  New  Hampshire.    Hillsbore. 

March  11,  1802.) 

Contract  —  Testamentary  Sale— Assignment— 
Equity— Assignee  for  Creditors. 

1.  A  provision  in  a  deed  stating  that  the 
grantee  jb  to  have  all  the  grantor's  personal  es- 
tate at  his  death,  after  payment  of  all  past 
debts  and  charges,  if  sustained  by  a  valuable 
consideration,  is  not  againBt  public  policy,  and 
will  be  enforced. 

2.  One  who  will  become  the  owner  of  a 
bank  deposit  at  the  death  of  the  depositor  may 
Kive  a  valid  order  agninRt  his  interest  therein 
to  secure  an  indebtedness;  and,  on  the  deposi- 
tor's death,  such  order  will  be  enforced  in  equity, 
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whether  sufficient  to  operate  as  a  legal  assign- 
ment or  not. 

,  3.  Where  all  parties  in  interest  have  inter- 
pleaded in  a  court  of  equity,  the  rights  of  each 
will  be  determined  and  protected,  regardless  of 
whether  he  was  properly  made  a  plaintiff  or  de- 
fendant 

4.  An  assignee  for  creditors  takes  only  the 
rights  and  interests  of  his  assignor. 

Bill  of  Interpleader  by  the   Peterborough 
Savings  Bank  against  W.  H.  Barnes,  adminis- 
trator of  the  estate  of  Daniel  Pratt,  David  E. 
Proctor,  assignee  in  insolvency  of  the  estate 
of  John  W.  Keyes,  and  Ellen  M.  Hartshorn. 
Pacts  agreed:    The  bank  holds  a  deposit  in 
the  name  of  Pratt,  which  it  offers  to  bring 
into  court,  or  to  pay  as  the  court  may  decree. 
In  1871  Pratt  gave  Keyes  a  deed  of  certain 
land,  containing  the  following  words  after  the 
description:    "And  said  John  W.  Keyes  is  to 
nave,  for  the  above  consideration,  all  my  per- 
sonal estate,  at  my  decease,  after  the  payment 
of  my  just  debts  and  personal  charges."    The 
deed  was  subscribed  in  the  grantor's  pres- 
ence by  three  credible  witnesses.     If  it  can 
take  effect  as  a  will,  it  is  to  be  considered  as 
duly  proved  and  allowed.     Keyes  mortgaged 
to  Pratt  the  same  land,  with  a  condition  for 
Pratt's   support,    which    condition   has   been 
duly  performed.     February  19,  1884,  Keyes 
gave  Hartshorn  his  promissory  note  for  $394.- 
39,  payable  on  demand,  with  Interest  annual- 
ly.   June  13,  1884,  he  gave  her  a  mortgage 
upon  the  above-mentioned  land  to  secure  said 
note;  and  December  4,  1889,  being  then  in- 
solvent, he  gave  her  an  order  upon  the  bank 
to  pay  to  her  or  order  $600  "at  the  decease 
of  Daniel  Pratt,  who  has  money  deposited 
in   said   Peterborough   Savings    Bank   which 
comes  into   my   possession  at   his   decease." 
Hartshorn    shortly    afterwards    notified    the 
bank  of  the  order,  and  of  her  claim.     Pratt 
died  January  12,  1890.     Keyes  made  an  as- 
signment in  insolvency  March  12,  1890,  and 
Proctor  Is   his   assignee.     Hartshorn  proved 
her  claim  upon  the  note,  but  subsequently  ap- 
plied for  leave  to  withdraw  her  proof,  upon 
the  ground  that  she  had  made  a  mistake  in 
not  disclosing  her  security,  and  also  that  she 
had    supposed   she   must    prove   her   claim, 
whether   secured  or   not     Such    leave   was 
granted,  after  notice  and  hearing.    There  are 
no  claims  against  Pratt's  estate,  except  the 
claim  of  Proctor,  as  assignee  of  Keyes,  under 
the  above-stated  clause  of  the  deed. 

P.  G.  Clarke,  for  the  bank.  George  B. 
French,  for  Hartshorn.  David  Cross,  for 
Proctor  and  Barnes. 

BLODGETT,  J.  The  contract  between 
Pratt  and  Keyes  as  to  the  personal  property 
was  made  bona  fide,  for  a  valuable  considera- 
tion, did  not  contravene  public  policy,  might 
be  performed  within  a  year,  and  was  valid. 


Whatever  may  have  been  its  opei 

spect  to   title  and  ownership,    t 

gave  Keyes  an  equitable  right  ant 

the  property,  at  least,  and  that  ' 

to  enable  him  specifically  to  enfoi 

tract  against  Pratt's  administrate 

transferred  a  portion  of  his  righ 

horn,  to  secure  the  payment  of  h 

ness  to  her,  as  he  might  properly  a 

do,— 2  Story,  Bq.  Jur.  (12th  Ed.)  § 

worth  v.  Scott,  41  N.  H.  456,  46( 

brought  by  him  against  the  admit 

specific  performance,  she  would  1 

sary  party,  as  plaintiff  or  defends 

either  case  her  right  would  be  € 

a  decree  providing  that  so  much  < 

deposit,  not  exceeding  $600,  be  pal 

might  be  necessary  to  satisfy  her  r 

might  be  done  in  that  proceeding  n 

in  this.     It  is  immaterial  that  tl 

plaintiff,  rather  than  Keyes,  and 

horn  Is  made  a  defendant,  rather  t 

as  a  plaintiff.     Cox  v.  Levlston,  63 

287.     All  the  parties  in  Interest  ! 

pleaded,  and  the  rights  of  all  can  b 

and  determined.    "When  Jurisdlctl 

ty  has  once  rightfully  attached, 

made  effectual  for  the  purpose  of  o 

lief."    Eastman  v.  Savings  Bank, 

421. 

It  is  also  immaterial  whether  tht 

erated  as  a  legal  assignment  or  : 

enough  that  It  gave  Hartshorn  an 

right  to  the  money.    2  Story,  Eq. 

Ed.)  §  1040a     Being  good  as  agali 

It  Is,  in  the  absence  of  fraud,  eqi 

against  his  assignee.    Assignees  In 

cy  take  only  such  rights  and  inten 

bankrupt  had  and  could  himself 

assert  at  the  time  of  bankruptcy; 

are  affected  with  all  the  equities  t 

affect  a  bankrupt  himself,  if  he  wi 

ing  those  Interests.     Kittredge  v.  \ 

N.  H.  509,  532.     Her  rights  agalni 

are  the  same  as  against  the  other 

extent  of  her  Interest,  she  is  entii 

subrogated  to  the  rights  of  both;  an 

be  mere  useless  circuity  to  decree 

money  of  which  she  is  certainly  the 

owner  should  pass  to  her  through 

of  the  administrator.    It  is  therefore 

and  decreed  that  the  plaintiff  pay 

fendant  Hartshorn,  from  the  deposli 

on  Its  books  in  the  name  of  Daniel 

sum  of  $600;    that  the  remainder  < 

posit  be  paid  to  the  defendant  aOmi 

and  that  whatever  balance  may  rem 

hands  after  the  payment  of  debts 

penses  of  administration  be  paid  t 

fendant  assignee. 

SMITH,  J.,  did  not  sit     The  ot 

curred. 
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reme  Court  of  New  Hampshire.     Coos. 
July  29,  1892.) 

incb — Place  of  Contract— Rights  of  Pab- 

uxdbu  Policy  and  Statute— Waiver  of 

PKoor  of  Loss— Party  Plaintiff. 

Plaintiff  made  application  to  agents  of 
lant  in  New  Hampshire  for  insurance, 
sard  nothing  from  it  until  the  agents  de- 
1  him  a  policy  executed  by  defendant,  and 
?d  the  premium.  Held,  that  the  contract 
irance  was  made  at  the  time  and  place  of 
livery  of  the  policy,  and  the  rights  of  the 
i  thereunder  were  governed  by  the  laws 
tv  Hampshire. 

Laws  1879,  c.  13,  {  1,  having  made  Gen. 

c.  172,  a  part  of  every  contract  of  in- 
«,  all  agreements  and  stipulations  in  an 
ition  or  policy  which  contravene  the  pro- 
;  of  said  Gen.  Laws,  c.  172,  are  void,  and 
ghts  of  the  parties  are  governed  by  the 
e. 

Under  Gen.  Laws,  c.  172,  providing  that 
srepresentation  of  the  title  or  interest  of 
sured  in  the  property  insured  should  avoid 
>licy  unless  material  or  fraudulent,  and 
ny  company  issuing  a  policy  on  an  appli- 

prepared  by  a  third  person  should  be  af- 

by  his  knowledge  of  any  facts  as  though 

in   the  application,   the   existence  of  a 

ige  on  insured  property,  which  was  stated 

!   agents   taking  the  application,    but   not 

therein,  will  not  avoid  the  policy. 

The  statements  or  conduct  of  an  adjuster 
i  insurance  company  may  operate  as  a 
r  of  the  making  of  formal  proof  of  loss 
.  the  time  fixed  in  the  policy,  though  con- 
to  the  terms  of  the  policy. 

An  action  on  an  insurance  policy  is  prop- 
■ought  in  the  name  of  the  insured  property 
.  though  the  policy  w  assigned  to  a  mort- 
to  the  extent  of  her  interest. 

on  by  George  E.  Perry  against  the 
ing  House  Insurance  Company.  De- 
lt  moves  to  set  aside  a  general  verdict 
laintiff,  returned,  by  direction  of  the 
on  special  findings.  Judgment  on  the 
t 

impslt  by  George  E.  Perry  against  the 
ing  House  Insurance  Company,  upon 
cy  of  insurance.  Trial  by  jury.  Ver- 
>r  the  plaintiff.  The  home  office  of  the 
iant  was  in  Boston,  Mass.  George  M. 
is  &  Son,  insurance  agents  at  Lancas- 
.  H.,  prepared  the  application  and  sent 
be  defendant's  home  office,  from  which 
subsequently  received  the  policy,  dellv- 
t  to  the  plaintiff,  and  collected  the  pre- 
.  The  application  disclosed  a  mortgage 
ror  of  Mary  Simpson,  and  the  policy 
led  for  the  payment  of  the  loss,  If  any, 
r  as  mortgagee.  There  was  a  second 
age,  in  favor  of  James  Berry,  which 
lot  noted  in  the  application  or  in  the 
;  but  there  was  evidence  that  the 
iff,  when  he  made  the  application,  ln- 
d  Stevens  &  Son  that  Berry  had  a  mort- 
and  had  told  him  to  pay  no  attention 
and  the  defendant  made  no  claim  that 
laintiff  failed  to  have  the  existence  of 
erry  mortgage  noted  in  the  application 
wlicy  by  reason  of  fraud.  Stevens  & 
lied  out  the  application.  The  holder  of 
erry  mortgage  testified  that  she  did  not 


propose  to  claim  any  of  the  Insurance  money. 
The  policy  provided  that  the  company  should 
not  be  liable  to  pay  more  than  the  actual 
cash  value  of  the  interest  of  the  assured,  aft- 
er deducting  the  amount  of  Incumbrances, 
unless  it  was  made  specifically  payable,  in 
whole  or  in  part,  to  a  mortgagee  or  Incum- 
brancer, and,  in  the  latter  case,  the  amount 
of  the  incumbrance  should  not  be  deducted. 
It  further  provided  that  it  should  be  abso- 
lutely void  if  there  was  an.r  lien  whatever 
except  as  stated  in  writing  therein.  It  also 
provided  that  a  claimant  should  fortliwith 
give  written  notice  of  a  loss,  and  within  30 
days  furnish  proofs  thereof,  and  specified 
what  such  proofs  should  contain.  There  was 
also  a  provision  that  no  act  or  omission  of 
the  defendant,  its  officers,  or  agents,  should 
be  a  waiver  of  strict  compliance  with  the 
terms  and  conditions  of  the  policy,  or  an  ex- 
tension of  time  for  compliance,  unless  in  ex- 
press terms  and  in  writing,  signed  by  the 
president  or  secretary.  The  plaintiff  noti- 
fied Stevens  &  Son  of  the  loss  on  the  day 
after  it  occurred,  and  they  at  once  notified 
the  defendant.  Some  days  later,  one  Mel- 
chert,  the  defendant's  superintendent  of  agen- 
cies and  adjuster,  called  on  the  plaintiff,  by 
the  defendant's  direction,  to  investigate  the 
loss.  The  plaintiff  gave  Melchert  a  list  of 
the  articles  of  personal  property  lost,  so  far 
as  he  could  remember  them,  with  the  value 
of  each  article,  according  to  his  Judgment. 
There  was  no  serious  controversy  between 
theiu  about  items  of  loss  or  damage.  The 
plaintiff  testified  that  Melchert  said  he  would 
carry  the  list  to  the  defendant,  and  presumed 
that  everything  would  be  all  right,  but  could 
not  say  certainly,  as  he  was. nothing  but  an 
agent;  that  Melchert  said  nothing  about 
proofs  of  loss;  and  that  he  himself  had  no 
understanding  about  further  proofs.  Mel- 
chert gave  a  somewhat  different  account  of 
this  conversation.  When  the  30  days  had 
nearly  or  quite  expired,  the  plaintiff  learned, 
through  Stevens  &  Son,  that  the  defendant 
claimed  no  proofs  of  loss  had  been  furnished, 
and  he  made  and  sent  to  the  defendant,  a  few 
days  after  the  expiration  of  the  30  days,  a 
proof  of  loss,  to  which  no  objection  was 
made  at  the  trial,  except  that  It  was  made  too 
late,  and  that  It  was  made  upon  a  blank  of 
another  company,  and  purported  to  be  ad- 
dressed to  that  company,  although  It  describ- 
ed the  policy  In  suit.  The  remaining  evi- 
dence, so  far  as  material  to  an  understanding 
of  the  decision,  is  stated  In  the  opinion  of  the 
court. 

Several  special  questions  were  submitted  to 
the  jury.  To  the  question  whether  Stevens 
&  Son  prepared  and  forwarded  the  applica- 
tion, delivered  the  policy,  and  collected  the 
premium,  by  authority  of  the  defendant 
and  as  its  agents,  the  answer  was  that  they 
did.  To  the  question  where  the  contract  of 
insurance  was  completed,  whether  In  Massa- 
chusetts or  in  New  Hampshire,  the  answer 
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was  that  It  was  completed  In  New  Hamp- 
shire. To  the  question  whether  the  plaintiff 
informed  Stevens  &  Son  of  the  Berry  mort- 
gage, at  the  time  of  the  application,  the  an- 
swer was  that  he  did.  To  the  question 
whether  the  defendant,  within  the  30  days 
after  the  loss,  made  such  representations  to 
the  plaintiff,  or  so  conducted  in  respect  to 
proofs  of  loss,  that  the  plaintiff  understood 
therefrom,  and  had  good  reason  to  under- 
stand, that  no  proofs  of  loss,  other  than  such 
as  he  furnished  to  the  defendant  within  said 
80  days,  would  be  required  of  him,  unless 
the  defendant  should  notify  him  that  It  de- 
sired other  or  further  proofs,  the  answer  was 
In  the  affirmative,  as  also  to  the  question 
whether  the  plaintiff  relied  upon  such  rep- 
resentations and  conduct,  and  in  consequence 
thereof  omitted  to  furnish  the  formal  proof 
of  his  loss  within  30  days  after  it  occurred. 
With  respect  to  the  last  two  questions,  the 
court  instructed  the  Jury  as  follows:  "The 
defendant  Is  a  corporation,  and,  as  you  know, 
a  corporation  can  only  act  through  its  offi- 
cers and  agents.  When  I  say  In  the  question, 
'Did  the  defendant,  within  the  thirty  days 
after  the  fire,  make  such  representations  to 
the  plaintiff?'  I  mean,  did  the  corporation, 
through  Its  authorized  officers  or  agents, 
make  such  representations  and  so  conduct  in 
respect  to  proofs  of  loss,  that  it  gave  the 
plaintiff  to  understand  that  no  further  ot  oth- 
er proofs  would  be  required  of  him  than 
those  which  he  furnished  at  that  time.  You 
will  remember  that,  shortly  after  the  Are, 
Mr.  Melchert,  the  superintendent  of  agencies 
and  adjuster  of  this  corporation,  went  to  the 
plaintiff's  place  of  residence,  and  had  a  con- 
versation with  him  and  his  wife  In  regard  to 
the  loss.  I  am  not  going  to  rehearse  it;  but, 
according  to  your  recollection  of  the  evidence 
and  your  finding  of  the  facts,  what  was  said 
between  Mr.  Melchert  and  the  plaintiff? 
Did  Mr.  Melchert  give  the  plaintiff  to  under- 
stand, from  what  was  said,  and  the  way  the 
business  was  done,  that  the  list  which  the 
plaintiff  furnished  to  him  at  that  time,  and 
the  information  which  he  gave  him,  were  all 
that  would  be  required  of  him,  unless  he 
heard  further  from  the  defendant?  You 
heard  what  Mr.  Melchert  said  in  relation  to 
reporting  to  the  corporation  at  Boston,  and 
you  have  heard  what  has  been  said  with  ref- 
erence to  what  was  done  by  the  corporation, 
through  its  officers,  subsequent  to  that  inter- 
view. You  have  heard  all  the  evidence  bear- 
ing upon  this  question  and  are  prepared  to 
answer  it.  What  is  the  balance  of  evidence, 
as  it  lies  in  your  minds?  From  what  you 
have  heard  upon  the  stand,  did  the  defend- 
ant, through  its  authorized  officers  and 
agents,  give  the  plaintiff  to  understand  that 
no  further  proofs  of  his  loss  would  be  re- 
quired of  him,  beyond  what  he  had  fur- 
nished, unless  the  defendant  let  him  know  in 
some  way  that  It  desired  further  or  other 
proofs?    If  you  find  that  they  did,  then  the 


next  question  will  be,  did  the 
upon  such  representations,  an 
quence  of  them,  omit  to  furnis 
proofs  which  the  policy  requln 
it  may  be  interesting  for  you 
way  In  which  these  questions 
upon  the  case.  If  the  defends 
representations  to  the  plaintiff 
to  understand  that  the  inform 
furnished  was  satisfactory,  unl< 
ther  information  was  called  foi 
liberty,  as  we  sometimes  say, 
on  those  representations.  If  it 
now  to  withdraw  them,  and  \> 
strict  compliance  with  the  lette 
nal  contract,  you  will  see  that 
would  do  a  great  wrong  to  the 
vided  you  answer  this  question 
ative.  If  you  answer  it  in  the 
course,  such  wrong  would  not  tx 
defendant  excepted  to  this  part  i 
The  Jury  further  found,  in  ana-* 
questions,  that  the  proof  was  f  u 
in  a  reasonable  time  after  the 
Informed  that  the  defendant  v 
formal  proof,  and  that  the  deft 
stood  It  was  intended  by  the  i 
the  proof  of  his  loss  under  the  j 
At  the  close  of  the  plaintiff's 
defendant  moved  for  a  nonsuit, 
were  two  mortgages,  when  the 
resented  in  the  application  th 
only  one;  because  no  written 
loss  was  given;  because  the 
was  not  furnished  within  30  c 
proof  subsequently  furnished 
port  to  be  for  the  defendant; 
plaintiff  is  not  entitled  to  reco 
Simpson's  interest;  because  tl 
not  entitled  to  recover  for  an 
the  buildings,  represented  by  th 
gage.  The  motion  was  denied 
fendant  excepted.  At  the  cloi 
dence,  the  defendant  moved  foi 
the  same  grounds  on  which  I 
for  a  nonsuit)  and  also  on  the 
there  was  no  waiver  of  proof 
in  the  terms  of  the  policy.  Th 
denied,  and  the  defendant  excej 
fendant  also  excepted  to  the 
tlons,  on  the  ground  that  there 
petent  evidence  bearing  on  thei 
ruled  that,  upon  the  facts,  the 
entitled  to  recover,  and  directe 
return  a  general  verdict  for  th 
the  amount  of  damages  to  whi< 
titled  under  the  policy,  which 
the  defendant  moved  to  set  ask 
for  errors  in  the  foregoing  rulli 

Drew  &  Jordan,  W.  P.  Buckl 
ham  &  Bingham,  for  plaint 
Fletcher  and  Osslan  Ray,  for  d< 

CARPENTER,  J.  On  the 
agency,  the  defendant's  previc 
dealing  with  Stevens  &  Son  w 
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ce.  Kent  v.  Tyson,  20  N.  H.  121; 
r.  Foster,  23  N.  H.  348,  353;  Prescott 
n,  9  Bing.  19.  It  is  established  by  the 
:  that  Stevens  &  Son,  in  preparing  and 
ding  the  application,  in  delivering  the 
to  the  plaintiff,  and  in  receiving  the 
im.  were  the  defendant's  agents.  The 
ant  approved  the  application,  execut- 
lollcy,  and  sent  it  to  Stevens  &  Son, 
istructlons,  express  or  Implied,  to  de- 
t  to  the  plaintiff  and  collect  the  pre- 
There  was  no  evidence  that,  prior  to 
very,  the  plaintiff  had  notice,  by  mall 
>rwise,  that  his  application  for  Insur- 
es accepted.  Upon  these  facts,  the 
:t  was  made  and  concluded  by  the  de- 
and  acceptance  of  the  policy,  not  be- 
jf  Its  delivery,  but  because,  until  that 
it,  the  plaintiff  had  no  notice  of  the 
i  nee  of  his  application.  Prior  to  that 
he  plaintiff  was  at  liberty  to  revoke 
plication,  and  the  defendant  to  with- 
ts  acceptance  and  countermand  Its  ln- 
3ns  for  the  delivery  of  the  policy.  A 
Ition  does  not  become  a  contract  until 
iker  or  his  agent  Is  notified  of  its  ac- 
:e.  Beckwlth  v.  Cheever,  21  N.  H.  41; 
is  v.  Insurance  Co.,  60  N.  H.  65,  70; 
son  v.  Dodds,  2  Ch.  Div.  463. 
:ing  determined  that  Stevens  &  Son 
he  defendant's  agents,  there  was  no 
ce  tending  to  show  that  the  contract 
lade  in  Massachusetts.  It  Is,  there- 
ot  necessary  to  consider  whether  the 
;rred  in  instructing  the  jury,  or  In  de- 
the  instructions  requested,  on  the 
>n  whether  the  contract  was  complet- 
hat  state  or  in  New  Hampshire.  The 
y,  construction,  and  effect  of  the  con- 
ind  the  rights  of  the  parties  under  it, 
be  determined  by  the  laws  of  this 
"Chapter  one  hundred  and  seventy- 
the  General  Laws  shall  be  a  part  of 
contract  of  Insurance  to  which  said 
r  is  applicable;  and  said  chapter  and 
t  shall  be  plainly  printed  in  every  such 
at  No  waiver  of  any  part  of  said 
r  or  of  this  act  shall  be  set  up  by  the 
r,  and  any  stipulation  of  the  contract 
llct  with  this  act  shall  be  void."  Laws 
'.  13,  f  1.  Chapter  172,  as  amended, 
es,  among  other  things,  that  "no  policy 
irance  shall  be  avoided  by  reason  of 
(stake  or  misrepresentation,  unless  it 
s  to  have  been  intentionally  and  fraud- 
'  made";  that  "all  statements  of  de- 
an or  value  in  an  application  or  policy 
urance,  are  representations  and  not 
ities;  erroneous  descriptions  or  state- 
of  value  or  title  by  the  insured  do  not 
it  his  recovering  on  his  policy,  unless 
ry  And  that  the  difference  between  the 
ty  as  described  and  as  it  really  existed 
rated  to  the  loss  or  materially  increas- 
rlsk;  *  *  *  nor  shall  any  misrepre- 
lon  of  the  title  or  interest  of  the  ln- 
in  the  whole  or  a  part  of  the  property 
d,   real  or  personal,   unless   material 


or  fraudulent,  prevent  his  recovering  on  his 
policy  to  the  extent  of  his  Insurable  Interest"; 
and  that,  "if  any  company  shall  issue  any 
policy,  upon  an  application  prepared  by  a 
third  person  assuming  to  act  as  their  ageut 
or  otherwise,  they  shall  be  affected  by  his 
knowledge  of  any  facts  relating  to  the  prop- 
erty insured  as  If  they  were  stated  in  the 
application."  Gen.  Laws,  c.  172,  S§  2,  3; 
Laws  1885,  c.  73,  §  1. 

By  the  statute,  the  plaintiff's  agreement 
that  his  statements  In  the  application  "shall 
be  deemed  and  taken  to  be  promissory  war- 
ranties," and  that  the  defendant  "shall  not 
be  bound  by  any  act  done  or  statement  made 
by  or  to  any  agent  or  other  person,  which  Is 
not  contained  in  the  application,"  is  made 
invalid.  It  has  no  legal  effect.  The  jury 
found  that  the  plaintiff,  at  the  time  of  the 
application,  informed  Stevena  &  Son  of  the 
Berry  mortgage.  The  defendant  Is  charge- 
able under  the  statute,  and  would  be  If  there 
were  no  statute,  with  its  agents'  knowledge 
of  Its  existence,  as  if  the  fact  were  stated  in 
the  application.  The  statute  Is  in  this  re- 
spect merely  declaratory  of  the  common  law. 
Marshall  v.  Insurance  Co.,  27  N.  H.  157; 
Campbell  v.  Insurance  Co.,  37  N.  H.  35; 
Clark  v.  Insurance  Co.,  40  N.  H.  333;  Patten 
v.  Insurance  Co.,  40  N.  H.  375,  381-383; 
Leach  v.  Insurance  Co.,  58  N.  H.  245;  East- 
man v.  Association,  65  N.  H.  176, 18  Atl.  745. 
But  the  Issue  submitted  to  the  jury,  whether 
the  plaintiff,  at  the  time  of  the  application, 
informed  Stevens  &  Son  of  the  mortgage, 
was  immaterial.  Had  the  Jury  found  the  oth- 
er way  on  that  question,  the  result  would  be 
the  same.  "The  defendant  made  no  claim 
that  the  plaintiff  failed  to  have  the  existence 
of  the  Berry  mortgage  noted  In  the  applica- 
tion and  policy  by  reason  of  fraud."  In  oth- 
er words,  It  conceded  that  the  omission  was 
an  Innocent  mistake.  Under  the  statute,  a 
policy  Is  not  avoided  by  such  an  error  In  the 
applicant's  statement  of  his  title.  Tuck  v. 
Insurance  Co.,  56  N.  H.  326,  331;  Leach  v. 
Insurance  Co.,  58  N.  H.  245. 

There  was  competent  evidence  tending  to 
show  that  the  defendant  waived  the  proofs 
of  loss  required  by  the  policy,  and  the  ques- 
tion was  properly  submitted  to  the  jury. 
The  instructions  given  them  were  correct. 
To  permit  the  defendant  to  avail  itself  of  the 
plaintiff's  omission  to  make  the  proofs  of 
loss,  which  it  had  induced  him  to  abstain 
from  furnishing,  would  do  him  a  great 
wrong,  and  it  was  not  improper  so  to  Inform 
the  jury. 

Although  the  policy  was  payable,  In  case 
of  loss,  to  the  mortgagee,  Mary  Simpson,  to 
the  extent  of  her  mortgage  debt,  the  action 
was  properly  brought  In  the  name  of  the 
plaintiff.  Folsom  v.  Insurance  Co.,  59  N.  H. 
54;  Hall  v.  Association,  64  N.  H.  405,  13  Atl. 
648.    Judgment  on  the  verdict 

CHASE),  J.,  did  not  sit  The  others  con- 
curred. 
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STATE   (ROBERSON,   Prosecutor)  v.  MAT-, 

OR.  ETC.,  OP  CITY  OP  BAYONNE. 

(Supreme  Court  of  New  Jersey.     Jan.  7,  1886.) 

Quo  Warranto— Trial  of  Title  to  Offioe— Kbs 

Judicata — Crrtiorari — Questions 

Determined. 

1.  Quo  warranto  is  the  only  direct  and  ade- 
quate remedy  for  the  trial  and  determination  of 
a  title  to  a  public  office,  and  the  judgment  in 
such  an  action  is  the  only  one  which  affords  com- 
plete and  substantial  relief.  The  review,  by 
certiorari,  of  the  proceedings  of  an  election  or 
appointment  to  a  public  office,  can  determine 
nothing  which  would  be  of  any  efficacy  as  a 
bar,  or  have  any  other  effect  in  a  subsequent  in- 
formation in  the  nature  of  quo  warranto,  nor 
could  the  question  arising  upon  such  review,  al- 
though judicially  determined,  be  regarded  as  res 
adjudicate  in  the  subsequent  information. 

2.  Collateral  questions  regarding  the  legali- 
ty of  an  election  to  office  may  be  raised  and  de- 
termined by  certiorari,  in  testing  the  validity  of 
laws,  or  the  ordinances  and  resolutions  of  mu- 
nicipal bodies;  yet,  when  the  purpose  of  the  writ 
is,  obviously,  to  test  the  right  to  a  public  office, 
and  the  proceeding  of  the  municipal  body 
brought  up  by  the  writ  consists  only  of  the  reso- 
lution or  other  action  electing  a  person  to  such 
office,  the  writ  will  be  dismissed,  because  an 
information  in  the  nature  of  a  quo  warranto  is 
the  only  proceeding  by  which  the  title  of  the  per- 
son so  elected  and  claiming  the  office  can  be  at- 
tacked. 

3.  An  Incumbent  cannot  proceed  by  infor- 
mation in  the  nature  of  quo  warranto  against 
one  who  has  not  been  in  possession  and  user  of 
the  office.  The  incumbent  must  await  the  attack 
of  his  adversary,  and  if  the  claimant  otherwise 
succeeds  in  obtaining  possession  and  user  of  the 
office,  under  the  election  or  appointment  of  a  mu- 
nicipal body  having  general  power  to  elect,  the 
only  remedy  of  the  previous  incumbent  is  by 
quo  warranto  to  test  the  title  of  the  person  so 
gaining  the  possession  of  the  office. 

(Syllabus  by  the  Court.) 

Certiorari  by  the  state,  on  the  prosecution  of 
Horace  Roberson,  against  the  mayor  ana 
council  of  the  city  of  Bayonne,  to  obtain  pos- 
session of  an  office.    Writ  dismissed. 

Argued  June  term,  1895,  before  VAN  SYCK- 
EL,  MAGIE,  and  LIPPINCOTT,  JJ. 


Gilbert  Collins,  for  prosecutor. 
Noonan,  for  defendants. 


Thomas  P. 


LIPPINCOTT,  J.  On  July  7,  1891,  Wil- 
liam D.  Salter  was  elected,  by  the  board  of 
councilmen  of  the  city  of  Bayonne,  treasurer 
of  that  city,  under  and  by  virtue  of  the  pro- 
visions of  an  act  of  the  legislature,  entitled 
"An  act  to  authorize  the  election  of  a  city 
treasurer  In  cities  of  the  second  class  for  a 
longer  term  than  two  years,"  approved  March 
17,  1891  (P.  L.  1891,  p.  166).  This  act  provid- 
ed that  the  term  of  office  of  such  treasurer  as 
might  be  "elected"  should  be  five  years.  Mr. 
Salter  qualified  and  entered  upon  the  duties 
of  his  office,  and  continued  in  office  until  June 
5,  1804.  At  a  meeting  held  on  this  date  he 
tendered  his  resignation,  to  take  effect  upon 
the  qualification  of  his  successor.  At  the 
same  meeting  his  resignation  was  accepted, 
and  the  board  of  councilmen  elected  Horace 
Roberson,  the  prosecutor,  as  such  treasurer, 
who,  after  qualification,  entered  upon  the  du- 


ties of  the  office,  and  has  ever  since  per 
them. 

He  contends  that  his  term  of  office  s 
continues  over  the  unexpired  term  < 
Salter,  which  would  end  according  to  tl 
visions  of  the  charter  on  the  first  Mon 
May,  1896,  and  according  to  the  act  c 
on  July  7,  1896.  On  April  29,  1895,  th< 
bershlp  of  the  board  of  councilmen 
changed,  at  a  meeting  held  on  that  < 
elected  John  C.  Bouten  treasurer  of  th 
The  board  of  councilmen  contend  that, 
certain  sections  of  the  city  charter  of  t 
of  Bayonne  (P.  L.  1872,  p.  699,  5  35),  th< 
urer  of  the  city  holds  at  the  pleasure 
councilmen.  This  (section  35)  provid< 
the  treasurer  shall  hold  at  the  pleasnre 
councilmen,  who  shall  from  time  to  tl 
point  a  treasurer.  They  also  furthe 
tend  that  the  statute  of  1S91,  to  whlct 
ence  has  been  made,  fixing  the  term  oi 
urer  for  five  years,  as  well  as  the  sta 
1889  (P.  L.  1889,  p.  171),  which  fixed  tb 
for  two  years,  are  both  inapplicable  to  t 
of  Bayonne,  or,  if  applicable  in  termi 
are  special  laws,  and  unconstitutional 
ten  has  qualified  as  treasurer  of  the  ci 
the  prosecutor  continues  to  hold  the  offl 
perform  its  duties,  and  sues  out  this  < 
certiorari  to  review  the  legality  of  tl 
ceedings  of  the  board  of  councilmen 
election  or  appointment  of  Bouten,  a 
title  to  such  office.  It  is  conceded  tl 
power  to  elect  or  appoint  a  treasurer, 
the  city  charter,  or  other  statutes  In 
applicable,  is  vested  in  the  board  of  < 
men  of  the  city.  The  prosecutor  cc 
that,  under  the  act  of  1891,  he  still  rema 
treasurer  of  the  city,  and  entitled  to  h 
office  until  at  least  the  first  Monday  ii 
1896.  The  defendants  contend  that  ti 
charter  is  •  the  valid  statute  authorizi 
appointment  or  election  of  a  treasurei 
Bouten  has  been,  in  accordance  with  th 
ter,  elected  or  appointed  to  such  office,  a 
qualified  for  the  same,  and  is  entitled 
office,  and  to  the  performance  of  its 
and  to  receive  its  emoluments.  The  < 
ants  also  contend  that  the  force  and  i 
of  a  review  of  their  proceedings,  and 
ment  thereon,  if  of  any  force  and  effect 
ever,  are  to  determine,  not  only  the  leg* 
their  proceedings,  but  also  the  title  of 
to  this  office,  and  also,  as  necessarily  in 
the  determination  of  the  title  of  the  pro 
to  the  same  office.  Several  questions  r 
to  the  construction  and  constitutions 
the  statutes  relating  to  this  subject  hai 
en,  but  the  cause  must  be  determined  v 
the  consideration  of  these  matters. 

It  is  obvious  that  the  title  to  this  offii 
dispute  between  these  parties.  The  q 
whether  Roberson  or  Bouten  is  entitled 
office  is  the  only  question  which  has  be 
cussed.  The  prosecutor  seeks  a  determ 
that  these  proceedings  of  the  board  oi 
cilmen  constitute  no  title  In  Bonten 
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re,  and  therefore  they  should  be  set  aside 
illegal.  His  election  and  the  legality  of 
election  are  both  attacked  by  the  prose- 
or.  The  defendant  seeks  a  determination 
t  the  prosecutor  Illegally  holds  the  office, 
virtue  of  statutes  which  are  Invalid  and 
©institutional,  or,  If  valid,  then  inapplicable, 
I  that  his  term  has  expired,  and  thus  there 
its  a  vacancy,  'which  they  are  authorized 
111,  and  thus  the  election  of  Bouten  should 
upheld,  and  their  proceedings  affirmed. 
s  is  a  proceeding,  under  whatever  guise  or 
ae  it  appears,  to  test  the  title  to  this  pub- 
sfflce.  The  title  to  the  office  "is  the  avow- 
or  real  subject  of  controversy,"  and  quo 
Tanto  is  the  exclusive  remedy.  I  do  not 
ik  it  has  ever  been  held,  in  this  state,  that, 
?re  there  existed  the  question  of  title  to 
lie  office  between  two  parties,  It  could  be 
trained  by  certiorari  It  has  universally 
a  held  the  other  way.  The  general  prln- 
e  has  been  so  universally  established  that 
warranto  Is  the  only  action  by  which  the 
s  to  a  public  office  can  be  looked  into  and 
ed  as  to  need  no  citation  of  authorities  to 
port  it,  and  the  cases  are  so  numerous  that 
principles  governing  the  jurisdiction  can: 
now  be  drawn  In  question,  and  they  are 
licable  as  well  to  public  offices  of  this  char- 
sr  as  to  offices  filled  by  a  popular  election. 
)roceedlngs  for  the  election  of  public  offi- 
i  can  be  reviewed  by  certiorari,  and  their 
ility  and  result  tested  in  this  way,  then  the 
t  extensive  branch  of  the  jurisdiction  by 
warranto  has  been  swept  aside,  and  the 
mate  remedy  provided  by  such  an  action 
Ifled.  Quo  warranto  is  the  only  direct 
adequate  remedy  for  the  trial  and  deter- 
atlon  of  a  title  to  a  public  office,  and  the 
;ment  In  such  an  action  Is  the  only  one 
eh  affords  substantial  and  complete  relief, 
review  by  certiorari  determines  nothing, 
dally,  which  would  be  of  any  efficacy  as 
tr  to,  or  have  any  other  effect  in,  a  subse- 
it  proceeding  in  the  nature  of  quo  warran- 
nor  could  the  determination  of  questions 
Ing  therein  be  regarded  as  res  adjudlcata. 
ent  statutes  have  amplified  the  use  of  the 
nnation  in  the  nature  of  quo  warranto  in 
tlon  to  the  title  of  such  offices  as  this  one, 
have  made  the  remedy  fully  effective,  not 
'  In  determining  the  title  to  an  office,  but 
by  the  judgment  actually  installing  the 
on  in  whose  favor  the  right  is  determined. 
relator  can  file  his  Information  without 
e  of  the  court  Supp.  Revision,  p.  819. 
title  of  the  relator,  as  well  as  that  of  the 
ondent,  can  be  determined,  and  the  order 
judgment  of  the  court  can  be  enforced  by 
opriate  process.  P.  L.  1895,  p.  82,  {  344. 
>parently,  there  has  been  some  slight 
usion  In  the  application  of  the  general 
rine  in  this  state,  but  Its  expression  has 
i  without  any  variance.  An  examina- 
of  the  cases  will  show  that  the  applica- 
has  lieen  such  that  it  cannot  now  be  con- 
ed that  certiorari  Is  a  remedy  of  any 


appropriateness  whatever.  In  the  case  of 
State  v.  Board  of  Chosen  Freeholders,  35  N. 
J.  Law,  217,  the  board  refused  to  accept  the 
official  bond  of  a  party  who,  according  to  the 
determination  of  the  county  canvassers,  had 
been  elected  to  the  office  of  collector  of  the 
county,  on  the  ground  that  he  had  not  been 
legally  elected;  but  It  was  held  by  the  court 
that  his  election  could  only  be  called  In  ques- 
tion on  a  direct  proceeding  by  quo  warranto. 
The  case  of  Bradshaw  v.  City  Council,  30  N. 
J.  Law,  417,  is  cited  as  a  case  which  sup- 
ports the  view  that  certiorari  Is  an  appro- 
priate proceeding  to  test  the  validity  of  the 
proceedings  of  a  municipal  body  in  electing  a 
public  officer  to  fill  the  place  of  one  already 
In  possession.  This  contention,  having  re- 
gard to  the  language  of  the  court  In  the  opin- 
ion, would  appear  to  be  well  founded;  and 
if  the  case  had  been  followed,  the  court  now 
would  be  absolutely  bound  by  it.  It  does  not 
seem  to  have  been  followed  In  a  single  In- 
stance where,  subsequently,  the  same  ques-' 
tlon  under  similar  circumstances  was  involved; 
and  it  must  be  noticed  that  the  learned  jus- 
tice, in  his  opinion,  stated,  as  the  reason  for 
holding  the  rule  he  did,  that  the  prosecutor 
sued  not  for  the  purpose  of  testing  the  title. 
It  may  be  remarked  that  the  litigation  In  that 
case  had  assumed  such  shape  that  both  par- 
ties rested  the  case  upon  the  legality  of  the 
proceedings  of  the  council,  and  were  willing 
to  abide  the  decision  on  that  question  alone. 
In  the  case  of  Fitzgerald  v.  New  Brunswick, 
47  N.  J.  Law,  488,  1  Atl.  496,  the  writ  was 
directed,  not  only  to  the  resolutions  of  the 
council  appointing  the  police  officers  to  fin 
the  places  made  vacant  by  removal,  but  also 
to  the  resolutions  declaring  the  offices  va- 
cant. The  questions  discussed  were  the  le- 
gality, under  the  statute,  of  the  resolutions 
vacating  the  offices  and  removing  the  incum- 
bents. The  power  of  the  council  to  vacate 
the  offices  or  remove  the  Incumbents  under 
the  statutes  appertaining  to  the  subject-mat- 
ter was  the  only  question  determined.  For 
the  purpose  in  this  case  for  which  the  writ 
of  certiorari  was  used  by  the  court,  It  was 
undoubtedly  an  appropriate  remedy.  It  Is 
quite  distinguishable  from  the  Bradshaw 
Case.  The  resolution  of  the  council  reviewed 
was  an  omnibus  one,  removing  the  whole  po- 
lice force  of  New  Brunswick  from  office,  and 
the  subsequent  proceedings  appointing  an- 
other police  force  were  not  discussed  or  given 
any  force  in  the  opinion  of  the  court  In  this 
case,  in  the  court  of  errors  and  appeals  (48 
N.  J.  Law,  457,  8  Atl.  729),  the  chief  Justice, 
in  delivering  the  opinion  of  the  court,  de- 
clared that  the  action  of  the  common  council 
In  removing  the  police  force  was  in  contra- 
vention of  the  prohibition  of  the  statute  of 
1885;  that  no  policeman  In  any  city  of  this 
state  could  be  removed,  except  for  miscon- 
duct, on  cause  shown,  and  after  trial;  and 
that  the  statute  did  prohibit  the  act  of  re- 
moval was  too  plain  for  discussion.     The 
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question  whether  the  writ  of  certiorari  was 
the  appropriate  remedy  was  not  discussed 
in  the  opinion. 

The  resolution  removed  by  certiorari  into 
this  court  in  the  case  of  Loper  v.  City  of 
Millville,  53  N.  J.  Law,  362,  21  Atl.  568,  was 
one  of  the  mayor  and  council  of  the  city  of 
'Millville  removing  Loper,  the  prosecutor, 
from  the  office  of  constable  of  the  First  ward 
of  that  city.  By  the  twenty-fifth  section  of 
the  charter  of  that  city  the  powers  and  da- 
ties  of  the  local  police  were  conferred  upon 
constables,  and,  consequently,  in  this  offi- 
cial character,  the  court  determined  that  the 
constable  was  within  the  protection  of  the 
statute  which  prohibited  the  removal  of  po- 
lice officers  of  a  city  except  for  cause  and 
after  trial.  Supp.  Revision,  p.  515.  The 
whole  attention  of  the  court  was  directed  to 
the  resolution  of  removal,  and,  finding  it  was 
not  based  upon  any  charges  against  the  offi- 
cer, and  that  there  was  no  trial  before  the 
removal,  Bet  the  resolution  aside;  and,  as 
being  applicable  to  the  case  then  under  dis- 
cussion, Mr.  Justice  Knapp  said  that  "the 
principle  clearly  deducible  from  the  cases  is 
that  certiorari  Is  an  appropriate  remedy  to 
remove,  out  of  the  way  of  a  prosecutor  in 
possession  of,  and  therefore  presumptively 
entitled  to,  an  office,  any  order,  resolution,  or 
other  action  adverse  to  the  rights,  which  may 
be  unlawfully  used  to  disturb  him  In  the  pos- 
session and  enjoyment  of  such  office  or  Its 
emoluments."  The  enunciation  of  this  prin- 
ciple, as  applied  to  the  resolution  under  re- 
view, was  undoubtedly  a  correct  statement 
of  the  law.  It  did  not  appear  by  the  resolu- 
tion that  any  other  claimant  to  the  office  ex- 
isted, and  the  writ  was  dismissed  because 
the  prosecutor,  upon  his  own  showing,  was 
wrongfully  in  office,  and  therefore  could  not 
complain  of  injustice  or  illegality  in  the  reso- 
lution for  his  removal.  The  learned  Justice, 
in  his  opinion,  is  careful  to  say:  "But  when 
title  to  office  is  the  avowed  or  real  subject 
of  controversy,  then  quo  warranto  is  the  ex- 
clusive legal  remedy."  In  the  cases  of  Van 
Alst  v.  Jersey  City,  49  N.  J.  Law,  156,  6  Atl. 
883;  Leeds  v.  Atlantic  City,  52  N.  J.  Law, 
332, 19  Atl.  780;  Markley  v.  Borough  of  Cape 
May  Point,  55  N.  J.  Law,  104,  25  Atl.  259; 
and  Corwin  v.  Markley,  55  N.  J.  Law,  107, 
25  Atl.  200,— the  question  was  not  raised. 
In  these  cases  the  questions  arose  over  reso- 
lutions vacating  certain  offices,  to  review 
which,  It  was  conceded,  certiorari  was  the 
appropriate  writ. 

The  case  of  Haines  v.  Freeholders,  47  N. 
J.  Law,  454,  1  Atl.  515,  Is  directly  in  point, 
and,  so  far  as  a  direct  authority  is  needea, 
must  control  the  disposition  of  the  case  now 
under  discussion.  Haines  was  In  possession, 
by  proper  appointment,  of  the  office  of  stew- 
ard of  the  almshouse  of  Camden  county,  un- 
der a  resolution  fixing  the  term  for  three 
years.  During  his  possession,  with  more 
than  a  year  of  his  term  unexpired,  the  board 


of  chosen  freeholders  rescinded 
tion  fixing  the  term  of  Haines,  a 
ed  to  elect  one  Adams  to  the 
The'  writ  of  certiorari  was  direc 
proceedings  of  the  board.  After 
the  case  of  Bradshaw  v.  City  C 
Justice  Scudder,  in  delivering 
of  the  court,  says:  "The  effort 
is,  not  only  to  vacate  the  rescim 
tion  which  was  passed  to  shorte: 
cutor's  term  of  office,  but  als< 
the  election  of  Charles  F.  Adams 
cessor.  Under  the  authority  of 
tion,  Adams  is  directly  interes 
proceeding,  and  should  be  made 
it  were  admissible  thus  to  ques 
lidlty  of  bis  election  and  his  t 
office  and  franchise  by  certlorar 
cannot  be  done."  It  was  furth 
that  the  title  to  hold  offices  und 
dinances,  or  resolutions  cannot  t 
determined  in  these  proceeding! 
one  of  the  claimants  is  not  ma 
and  that,  where  the  purpose  of 
to  forestall  the  opinion  of  the  c 
warranto  information  should  tl 
used,  and  to  act  directly  on  the 
a  claimant  to  office  who  Is  not  mi 
it  should  be  dismissed.  A  case 
point  as  the  case  last  cited  is  thi 
v.  City  of  Hoboken,  52  N.  J.  L 
Atl.  259.  Simon  was  city  physi 
city  of  Hoboken,  and  in  posses 
office,  with  a  right  to  hold  un 
cessor  should  be  lawfully  appo 
Heifer  was  appointed  and  confli 
mayor  and  council  as  successoi 
Simon  sued  out  a  writ  of  certio 
ed  to  the  proceedings  for  the  e 
confirmation  of  Heifer,  and  a 
appointment  on  the  ground  that 
not  receive  the  requisite  numb 
In  the  council  to  make  his  confirn 
P.  L.  1889,  p.  328.  The  interest  c 
cutor  was  clear,  that,  as  the  ] 
cumbent,  he  had  the  right  to  he 
successor  should  be  lawfully  api 
the  court  decided  the  case  upon 
tion  that  Heifer  had  not  obtains 
of  the  office;  and  Mr.  Justice  D 
opinion  of  the  court,  says:  "If,  1 
(Heifer)  was  not  then  in  office, 
Bradshaw  v.  City  Council,  39  N. 
seems  to  hold  a  doctrine  which 
rant  the  acting  official  in  attack 
tiorari,  unlawful  proceedings  < 
elect  his  successor.  But  the  U 
Haines  v.  Freeholders,  47  N.  J. 
Atl.  515,  discountenances  this  d 
lays  down  the  principle  that  the 
has  no  ground  of  suit  until  he  is 
then  he  must  resort  to  quo  wa 
that  the  court  will  not  permit  hli 
on  a  certiorari,  to  which  his  rea 
is  not  a  h?gal  party,  the  very  que 
can  be  effectually  decided  only 
tion  in  the  nature  of  quo  waj 
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deem  ourselves  bound,  as  also  we  are  In- 
clined, to  follow  this  later  decision  in  the 
present  case,  where  the  point  at  issue  is, 
simply,  Heifer's  title  to  a  public  municipal 
office." 

The  writ  In  this  case  now  in  hand  is  di- 
rected to  the  proceedings  of  the  mayor  and 
council  of  the  city  of  Bayonne  electing  Bou- 
ten  to  the  office  of  treasurer,  and  the  sole 
purpose  sought  in  this  review  is  to  have 
that  election  declared  illegal.  There  is,  as 
there  can  be,  no  other  purpose  than  to  have 
determined  the  right  and  title  of  Bouten  to 
the  municipal  office.  With  the  sole  excep- 
tion of  the  case  of  Bradshaw  v.  City  Coun- 
cil, whenever  this  result  has  been  attempted 
by  the  use  of  certiorari,  It  has  met  with  a 
negative  response  from  the  court  The  ef- 
fect would  be  to  judicially  determine  a 
claimant's  right  to  a  public  office  in  a  suit 
in  which  he  cannot  legally  be  made  a  party; 
and,  besides,  the  judgment,  If  he  could  be 
made  a  party  to  the  writ,  could  not  be 
ouster,  in  case  he  had  obtained  possession 
and  was  adjudged  not  to  be  entitled.  If  bis 
election  was  adjudged  illegal,  the  prosecu- 
tor in  such  case  could  not,  by  any  judgment 
upon  this  writ,  be  reinstated,  and  if  he  was 
not  in  possession,  and  his  election  was  held 
to  be  legal,  no  judgment  upon  this  writ 
would  be  at  all  effective  in  his  behalf.  It 
would  be  only  upon  an  information  In  the 
nature  of  quo  warranto  that  the  questions 
arising  between  the  claimants  could  be  ad- 
Judged,  and  their  rights  effectively  enforced. 
The  prosecutor,  being  still  In  the  possession 
of  the  office,  cannot  prosecute  an  informa- 
tion against  Bouten.  Before  this  can  be 
done  there  must  be  a  user  as  well  as  a 
claim.  Rex  v.  Whitwell,  5  Term  R  84; 
Updegraff  v.  Crans,  47  Pa.  St  103;  Haines 
v.  Freeholders,  47  N.  J.  Law,  454,  1  AtL  515. 
If  Bouten  should  succeed  in  obtaining  pos- 
session of  the  office  of  treasurer,  and  make 
user  of  it  then  the  prosecutor  will  be  driven 
to  a  quo  warranto  to  determine  the  title  of 
Bouten.  The  prosecutor  cannot  anticipate, 
by  disputing  the  title  of  Bouten  to  the  office, 
until  he  succeeds  in  the  user  of  it.  Id.  The 
conclusion  is  that  the  writ  of  certiorari  In  this 
case  has  for  its  sole  object  an  attack  upon 
the  proceeedings  of  the  mayor  and  council 
by  which  Bouten  was  elected  to  the  office  of 
treasurer  of  the  city  of  Bayonne,  and  upon 
a  review  of  these  proceedings  it  is  sought 
to  try  and  determine  his  title  to  that  office, 
and  therefore  the  writ  must  be  dismissed, 
with  costs. 


STATE  (STITES,  Prosecutor)  v.  BOARD  OF 
CHOSEN  FREEHOLDERS  OF  CUM- 
BERLAND COUNTY  et  al. 
(Supreme  Court  of  New  Jersey.     Jan.  7,  1896.) 

Cutiobaki— Wamr  Liia— Tauit  or  Titlb  to 
Oivics. 
A  writ  of  certiorari  is  not  an  appropriate 
remedy  to  review  the  proceedings  of  the  board 


v.33A.no.l5—47 


of  chosen  freeholders,  electing  a  county  physi- 
cian, under  an  act  entitled  "A  supplement  to  an 
act  entitled  'An  act  respecting  county  physi- 
cians,' approved  April  21,  1876?'  which  supple- 
ment was  approved  April  5,  1878  (Supp.  Revi- 
sion, p.  795),  even  though  tie  act  be  unconsti- 
tutional in  its  provisions,  when  the  purpose  of 
the  writ  is  to  obtain  a  determination  of  the  title 
of  the  incumbent.  In  such  a  case  an  informa- 
tion in  the  nature  of  quo  warranto  is  the  only 
proceeding  to  try  and  determine  the  title  to  the 
office. 
(Syllabus  by  the  Court) 

Certiorari  by  the  state,  on  the  prosecution 
of  Ellsmore  Stttes,  against  the  board  of 
chosen  freeholders  of  the  county  of  Cumber- 
land and  John  R.  C.  Thompson,  to  review  the 
election  of  a  county  physician.    Dismissed. 

Argued  June  term,  1895,  before  Van 
SYCKEL,  MAODX,  and  LIPPINCOTT,  JJ. 

J.  J.  Crandall  and  J.  L.  Van  Syckel,  for 
prosecutor.  J.  Boyd  Nixon,  for  defendants. 
Thos.  W.  Trenchard,  for  defendant  Thomp- 
son. 

LIPPINCOTT,  J.  This  writ  was  sued  out 
by  the  prosecutor  to  review  the  resolution 
and  proceedings  of  the  board  of  chosen  free- 
holders of  the  county  of  Cumberland  electing 
and  appointing  John  R.  C.  Thompson  to  the 
office  of  county  physician  of  that  county.  It 
appears,  by  the  return  to  this  writ  of  certio- 
rari made  by  the  clerk  of  the  board  of  chosen 
freeholders,  that  on  May  11,  1892,  Mr.  Thomp- 
son was  elected  county  physician  of  Cumber- 
land county,  and  his  .salary,  for  bis  services 
In  such  office,  was  fixed  at  the  same  sum 
as  for  the  previous  year.  It  does  not  ap- 
pear, by  the  return,  or  otherwise,  what  the 
salary  of  the  county  physician  was,  nor  how 
be  was  paid  for  his  services.  Neither  does 
It  appear  in  any  form  to  this  court  except 
as  gathered  from  the  argument,  what  the 
interest  or  grievance  of  the  prosecutor  is,  in 
seeking  a  review  of  the  proceedings  certified 
under  this  writ 

The  purpose  of  the  writ  of  certiorari  Is  to 
have  a  review  of  the  proceedings  of  the 
board,  and  a  determination  of  this  court  that 
they  were  Illegal,  and  thus  deprive  Thomp- 
son of  the  office  to  which  he  has  been  elect- 
ed. That  no  other  purpose  exists  is  obvi- 
ous from  the  writ  the  return,  and  arguments 
of  counsel  presented.  It  is  to  nullify  his 
election  and  declare  the  office  vacant.  One 
of  the  reasons  alleged  for  a  reversal  of  the 
action  of  the  board  of  chosen  freeholders 
Is  that  the  act  entitled  "An  act  to  amend  an 
act  entitled  'A  supplement  to  an  act  re- 
specting county  physicians,'  approved  April 
twenty-first,  eighteen  hundred  and  seven- 
ty-six, which  supplement  was  approved 
April  fifth,  eighteen  hundred  and  seventy- 
eight,"  approved  April  28,  1885  (P,  L.  1885, 
p.  299;  Supp.  Revision,  p.  796),  is  unconsti- 
tutional. Upon  examination,  it  will  be  seen, 
at  once,  that  this  act  can  have  no  effect  what- 
ever upon  the  question  of  the  legality  of  the 
proceedings  of  the  board  of  chosen  freehold- 
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era  in  electing  a  county  physician.  The  act 
simply  provides  that,  when  the  board  of 
chosen  freeholders  of  any  county  shall  have 
appointed  a  county  physician  under  the  act 
to  which  this  act  Is  a  supplement,  no  coroner 
shall  be  entitled  to  receive  any  fees  for  view- 
ing the  body  of  any  deceased  person  unless 
such  view  shall  have  been  made  upon  the 
written  order  of  the  county  physician,  pur- 
suant to  the  provisions  of  said  act,  and  such 
written  order  must  be  attached  to  the  bill 
of  such  coroner  for  such  service  before  such 
bill  shall  be  audited  and  paid:  provided  that, 
If  the  county  physician's  attendance  cannot 
be  obtained  within  six  hours  after  written 
notice  given  to  the  county  physician,  by  the 
coroner,  of  the  discovery  of  the  death  of 
such  deceased  person,  the  coroner  may  pro- 
ceed as  if  the  supplement  had  not  been 
passed.  This  act  also  provides  what  man- 
ner of  service  on  the  county  physician  shall 
be  deemed  sufficient  It  is  apparent,  at  a 
glance,  that  under  this  writ  the  court  can- 
not review  any  dispute  which  has  arisen  be- 
tween the  county  physician  and  the  coroner, 
as  to  their  respective  duties  or  the  emolu- 
ments of  their  respective  offices.  This  writ 
only  removes  the  proceedings  of  the  board  of 
chosen  freeholders  electing  a  county  physi- 
cian, and  upon  these  proceedings  this  stat- 
ute has  no  bearing  whatever;  and  It  is  not 
necessary,  in  passing  upon  the  questions 
presented,  to  determine  whether  this  act  be 
valid  or  not. 

The  other  objection  to  these  proceedings, 
removed  into  this  court,  is  that  the  board  of 
chosen  freeholders  of  the  county  of  Cum- 
berland are  not  authorized  to  elect  a  coun- 
ty physician.  It  is  contended  by  the  prose- 
cutor that  the  power  of  the  board  to  ap- 
point a  county  physician  is  only  conferred 
by  the  provisions  of  an  act  entitled  "A  sup- 
plement to  an  act  entitled  'An  act  respecting 
county  physicians,' "  approved  April  21, 
1876,  which  supplement  was  approved  April 
5,  1878  (P.  L.  1878,  p.  342;  Supp.  Revision, 
p.  795).  The  act  of  April  21,  1876  (Revision, 
p.  817),  respecting  county  physicians,  au- 
thorized, in  the  first  section  thereof,  any 
board  of  chosen  freeholders  of  any  county 
of  this  state,  whenever  said  board  should 
deem  it  best  to  do  so,  to  elect  a  county  phy- 
sician, and  provided  for  the  payment  to  him 
of  an  annual  salary  for  his  services.  The 
other  sections  of  the  act  prescribe  his  du- 
ties. The  supplement  of  April  5,  1878, 
amends  the  first  section  of  the  act  of  1876, 
by  providing  that  the  term  of  office  shall  be 
for  three  years,  at  such  yearly  salary  as 
shall  seem  just,  "to  be  fixed  from  time  to 
time;  and  in  all  counties  containing  not 
less  than  fifty  thousand  inhabitants;  and 
before  entering  upon  the  duties  required  of 
him  by  this  act.  said  county  physician  shall 
take  and  subscribe  an  oath  or  affirmation 
before  the  clerk  of  said  county  faithfully 
and  fairly  to  perform  the  duties  of  his  of- 


fice to  the  best  of  his  skill  and  und 
ing,  which  oath  or  affirmation  shall 
by  the  clerk  In  his  office."  There 
constructions  of  this  amendment  cc 
for:  First,  on  the  part  of  the  pre 
that  the  chosen  freeholders  are  lit 
the  election  of  a  county  physician 
ties  containing  not  less  than  50,000 
ants,  and  that  this  classification 
which  is  artificial,  and  renders  the  i 
as  contravening  the  constitutional 
tlon  of  special  legislation  regulating 
ternal  affairs  of  counties.  The  otl 
tention,  made  by  the  defendants,  is 
act  does  not  limit  the  power  of  b> 
chosen  freeholders  to  elect  count: 
clans  In  any  county,  but  that,  in  cot 
not  less  than  50,000  inhabitants,  1 
before  entering  upon  the  duties  ol 
flee,  take  and  file  the  oath  therein  ; 
ed.  If  It  be  conceded  that  the  act 
constitutional,  then  the  original  act 
remains  In  full  force  and  effect, 
power  to  appoint  a  county  physicia 
ever  may  be  his  duties,  or  whati 
fees  and  emoluments  to  which  he 
entitled,  remains  unimpaired  in  e 
spect  On  the  other  hand,  if  the  co 
of  the  defendant  be  adopted,  the 
ment  that  the  appointee  in  countie 
less  than  50,000  inhabitants  should  1 
file  the  oath  prescribed  would  not 
the  power  of  appointment  conferre< 
act;  for,  In  such  case,  this  prescri 
duty  on  his  part  is  entirely  several 
the  other  parts  of  the  amendmei 
character  of  relief  sought  by  the  r< 
these  proceedings  of  the  board  oi 
freeholders  does  not  either  require 
mit  the  court  to  determine  these  q' 
The  proceedings  of  the  board  of 
freeholders  show  that  Thompson  w 
ed  to  the  office  of  county  physic! 
procedure  of  election  was  had  bj 
board,  in  accordance  with  the  po^ 
ferred  by  the  terms  of  the  statutes 
the  office  and  providing  for  the  eleel 
person  to  fill  the  same.  Thompt 
duly  installed  into  the  office,  and 
tinued  in  possession  and  performed 
ties.  He  is  in  full  possession  of  tl 
It  is  proposed  by  this  writ,  and  the 
ject  of  the  writ  is,  to  attack  both  t 
Ity  of  the  office  and  the  proceeding 
board  by  which  he  was  elected  t 
Whether  Thompson  can  or  cannot  ' 
a  party  to  the  writ  of  certiorari  is  n 
rial,  at  all,  to  consider.  The  sole 
of  the  writ  is  to  try  his  title  to  the 
county  physician  by  a  review  un 
writ.  In  this  the  prosecutor  has  i 
his  remedy,  if  he  has  any  at  all.  Tl 
cannot  be  removed  from  his  office 
judgment  upon  this  writ,  and  the  j» 
whatever  It  might  be,  would  be  fra 
any  effect  upon  him.  These  procee 
the  board  of  chosen  freeholders  e 
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title  to  the  office  which  Thompson  holds, 
I  whether  a  valid  or  invalid  title  Is  of  no 
ment  in  the  consideration  of  this  matter 
certiorari.  His  title  can  only  be  review- 
by  a  direct  proceeding  in  the  nature  of 
>  warranto,  and  not  by  this  writ.  This 
jo  manifest,  by  established  authority  In 
i  state,  as  not  to  admit  of  further  dls- 
sion.  Haines  v.  Freeholders  of  Camden, 
N.  J.  Law,  454,  1  Atl.  515;  Simon  v.  City 
Hoboken,  52  N.  J.  Law,  367,  19  Atl.  259; 
1  Roberson  v.  Mayor,  etc.,  of  City  of 
ronne  (decided  at  the  present  November 
n)  33  AtL  734.  The  writ  of  certiorari 
st  be  dismissed,  with  costs. 


A.TE  (DAILY,  Prosecutor)  v.  BOARD  OF 
CHOSEN  FREEHOLDERS  OF 
COUNTY  OF  ESSEX. 
preme  Court  of  New  Jersey.     Jan.  23, 1896.) 

sties — Removal  of  Courthouse  Janitor- 
Naval  Vetbbau— Cbktiokaki. 

1.  The  janitor  of  a  county  courthouse,  ap- 
ited  by  the  board  of  chosen  freeholders  of 
h  county,  is  not  a  public  officer,  but  holds  a 
ition;  and  if  he  be  an  honorably  discharged 
or  in  the  naval  service  of  the  United  States, 
i  he  is  protected  from  removal,  under  the  pro- 
ons  of  the  eighth  section  of  an  act  of  the  leg- 
tnre,  entitled  "An  act  to  reorganize  the 
rds  of  chosen  freeholders  in  counties  of  the 
t  class  in  this  state,"  passed  May  16,  1894 
L.  1894,  p.  355),  unless  the  removal  be  made 

cause,  and  upon  notice  and  hearing. 

2.  The  legality  of  the  proceedings  for  the  re- 
ral  of  one  holding  the  position  of  janitor  of 
ounty  courthouse  under  an  appointment  of 

board  of  chosen  freeholders,  and  for  filling 
position  by  an  another  appointment,  can  be 

iewed  by  certioiari. 

syllabus  by  the  Court.) 

ertlorari  by  the  state,  at  the  prosecution 
Elenry  Daily,  against  the  board  of  chosen 
^holders  of  the  county  of  Essex,  to  review 
ceedings  removing  the  prosecutor  from 
office  of  janitor  of  the  county  courthouse, 
iceeding  set  aside. 

rgued  June  term,  1895,  before  VAN 
3KEL,  MAGIE,  and  UPPINCOTT,  JJ. 

>seph  A.  Beecher,  for  prosecutor.  Jo- 
b  T.  Munn,  for  defendants. 

IPPINCOTT,  J.  This  writ  was  sued  out 
Henry  Daily,  the  prosecutor,  to  review 

proceedings  of  the  board  of  chosen  free- 
iers  of  the  county  of  Essex,  had  .at  a 
•ting  held  on  December  3,  1894,  by  which 
n  Luckemeier  was  elected  janitor  of  the 
rthouse  of  that  coi.nty.     The  return  to 

writ  shows  that,  at  the  meeting  of  the 
rd  held,  on  that  date,  the  following  pro- 
dings  were  had,  viz.:  "A  motion  was 
ie  to  go  into  the  election  for  a  janitor 
the  courthouse.  Mr.  Muller  nominated 
a  H.  Luckemeier.  Mr.  Oury  nominated 
iry  Daily.  Mr.  Luckemeier  was  elected 
a  vote  of  26  to  2  for  Mr.  Daily.  The  di- 
tor  declared  Mr.  Luckemeier  duly  elect- 


ed for  the  ensuing  year."  It  Is  to  these  pro- 
ceedings that  this  writ  is  directed,  and  no 
other  proceedings  of  the  board  have  been 
certified  or  appear  In  the  return  to  the  writ. 
The  arguments  presented  to  the  court  were 
founded  upon  a  statement  of  facts,  agreed 
upon  and  signed  by  the  counsel  of  the  re- 
spective parties,  by  which  it  appears  that, 
at  the  regular  annual  meeting  of  the  board 
of  chosen  freeholders,  in  May  of  the  years 
1891,  1892,  and  1893,  he  was  duly  re-elected. 
On  May  9,  1894,  at  the  regular  annual  meet- 
ing of  the  board,  he  was  again  re-elected  as 
such  janitor.  Each  of  these  re-elections  was 
for  the  ensuing  year,  and  his  salary  appears 
to  have  been  fixed  at  $1,200  per  annum,  pay- 
able In  monthly  payments.  He  continued  in 
such  position  or  employment  as  janitor,  with- 
out any  further  action  of  the  board,  until 
December  3,  1894,  and  after  the  proceed- 
ings of  that  date  he  still  continued  to  perform 
the  services  of  his  position,  without  inter- 
ference, until  May  9,  1895,  during  which 
time  he  received  the  salary  provided  by  the 
board.  On  December  3,  1894,  the  board  of 
chosen  freeholders,  elected  in  accordance 
with  the  provisions  of  an  act  of  the  legis- 
lature entitled  "An  act  to  reorganize  the 
boards  of  chosen  freeholders  In  counties  of 
the  first  class  of  this  state,"  passed  May  16, 

1894  (P.  L.  1894,  p.  355),  organized,  and,  at  a 
meeting  on  that  day,  elected  Mr.  Luckemeier 
to  the  position  of  janitor  by  the  proceed- 
ings to  which  reference  has  been  made,  and 
which  are  here  for  review.  Luckemeier  re- 
frained from  acting  as  janitor  until  May  9, 

1895  (the  date  of  the  expiration  of  the  period 
for  which  Daily  was  employed),  when  he  en- 
tered, so  far  as  he  was  permitted  to  do 
so,  upon  the  performance  of  the  duties  of 
janitor.  The  prosecutor  remained  at  the 
courthouse,  and  refused  to  surrender  the 
keys,  and  still  claims  to  be  the  janitor,  holds 
possession  of  his  room,  and  refuses  to  yield 
to  anything  short  of  physical  force.  Both 
now  claim  to  be  doing  the  work  of  the  jan- 
itor. It  is  undisputed  that  the  prosecutor  is 
an  honorably  discharged  sailor  In  the  naval 
service  of  the  United  States.  He  entered 
the  naval  service  as  a  sailor,  on  June  7,  1855, 
and  continued  in  sucb  service  until  August 
25,  1858,  when  he  was  honorably  discharged. 
During  his  service  he  was  in  several  en- 
gagements of  the  Barnes  forts,  near  Canton, 
in  China. 

The  only  proceedings  of  the  board  of  cho- 
sen freeholders  appointing  Mr.  Luckemeier 
to  any  position  are  those  of  December  3, 
1894,  and  it  may  be  conceded  that  the  formal 
effect  of  these  proceedings  was  to  remove 
the  prosecutor  from  the  position  of  janitor 
of  the  courthouse,  and  the  only  question 
which  can  be  presented  and  determined  is 
whether  the  prosecutor  was  subject  to  re- 
moval in  the  manner  in  which  it  was  sought 
to  remove  him.  Mr.  Luckemeier  can  only 
be  entitled,  If  at  all  entitled,  to  the  position 
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filled  by  the  prosecutor,  by  virtue  of  the  ap- 
pointment of  December  3,  1894.  The  eighth 
section  of  the  act  of  1894,  under  the  provi- 
sions of  which  the  board  of  chosen  freehold- 
ers of  the  county  of  Essex  reorganized,  pro- 
vided that  the  "terms  of  office  of  all  officers 
now  holding  office  under  appointment  by  the 
board  of  chosen  freeholders  of  counties  of  the 
first  class  or  under  appointment  by  any 
officers  of  such  boards,  shall  expire  on  the 
second  day  of  December  one  thousand  eight 
hundred  and  ninety-four,  notwithstanding 
that  such  officers  may  have  been  appointed 
for  a  longer  term;  and  all  offices  filled  by  ap- 
pointment by  such  board  of  chosen  freehold- 
ers shall  be  and  become  vacant  from  and 
after  said  second  day  of  December,  one  thou- 
sand eight  hundred  and  ninety-four,  and  the 
board  of  chosen  freeholders  constituted  or 
elected  under  the  provisions  of  this  act  shall 
forthwith  upon  their  organization  appoint 
successors  to  the  offices  hereby  vacated  who 
shall  serve  for  term  of  one  year  only: 
*  *  •  and  provided  further  that  nothing  in 
this  section  contained  shall  apply  to  or  in 
anywise  affect  any  honorably  discharged  sol- 
dier or  sailor  of  the  United  States  or  the 
widow  of  such  soldier  or  sailor  in  office  at 
the  time  of  the  passage  of  this  act,  but  any 
and  all  such  persons  shall  continue  and  re- 
main in  their  respective  offices  or  positions 
the  same  as  if  this  act  had  not  been  passed, 
and  shall  be  removed  only  for  cause."  It  is 
clear  that,  by  the  provisions  of  this  section 
of  the  act  of  1894,  the  prosecutor,  as  janitor 
of  the  courthouse,  was  protected  from  re- 
moval, unless  for  cause,  and  upon  notice  and 
a  hearing.  There  exists  no  Justification  for 
the  suggestion  that  he  held  a  public  office, 
and  that,  therefore,  the  remedy  of  the  prose- 
cutor should  have  been  by  Information  in 
the  nature  of  quo  warranto.  He  was  hold- 
ing "a  position,"  as  distinguished  on  one 
side  from  a  public  office,  and  on  the  other 
from  mere  employment.  He  was  no  more 
a  public  officer  of  the  county,  by  virtue  of 
his  appointment  by  the  board  of  chosen  free- 
holders, than  Is  the  Janitor  of  an  insur- 
ance building  an  officer  of  the  Insurance 
company  which  occupies  It  Throop,  Pub. 
Off.  §8  1-15.  In  Lewis  v.  Jersey  City,  51  N. 
J.  Law,  240,  17  Atl.  112,  a  "bridge  tender" 
appointed  by  the  board  of  public  works  of 
Jersey  City,  wss  held  to  be  "a  person  hold- 
ing a  position,"  within  the  meaning  of  an 
act  providing  that  "no  person  holding  a  po- 
sition in  any  city"  should  be  removed,  except 
for  good  cause  shown,  after  a  hearing,  etc. 
P.  L.  1888,  p.  135;  19  Am.  &  Eng.  Enc.  Law, 
p.  387,  tit.  "Public  Officers";  1  Bouv.  Law 
Diet.  tit.  "Office,"  p.  255.  The  prosecutor  was 
entitled  to  remain  in  his  position,  and  could 
be  removed  "only  for  cause."  The  proceed- 
ings of  December  3,  1894.  do  not  show  that 
any  hearing  was  had,  or  that  any  cause  was 
assigned  for  his  removal,  and  therefore  they 
were  In  violation  of  the  act,  and  the  prosecu- 


tor Is  entitled  to  remain  In  his  posit 
by  some  other  action  of  the  board  h 
fully  removed  therefrom. 

It  Is  contended  that  the  actual 
of  the  prosecutor  did  not  take  pit 
May  9,  1895,  and  that  this  actual  re 
justified  by  the  provisions  of  an 
tied  "An  act  regarding  honorably  < 
ed  soldiers,  sailors  and  marines,"  t 
March  14,  1895  (P.  L.  1895,  p.  31 
the  proceedings  show  that  be  was 
by  virtue  of  the  action  of  the  board  < 
freeholders  of  December  3, 1894;  an 
action  was  not  warranted  in  law,  an 
it  afforded  no  basis  of  authority  fo 
moval  at  any  time.  If  illegal  whe 
it  remained  so,  and  was  without  a 
and  effect  No  other  action  of  the  b 
been  certified  for  review,  and  ther< 
court  is  not  concerned  with  the  < 
tion  and  effect  of  the  act  of  1895. 
ceedings  of  the  board  of  chosen  fp 
of  December  3,  1894,  are  set  aal 
costs. 


STATE  (VAN  REIPEN  et  al.,  Prose 
MAYOR,  ETC.,  OP  JERSEY  CI' 
STATE  (MORRIS  CANAL  &  B. 
CO.  et  al..  Prosecutors)  v.  SAME. 
(MONTCLA1R  WATER  CO.,  Pros 
SAME.  STATE  (WHELIHAN, 
tor)  v.  SAME.  STATE  (FA VIE] 
cutor)  v.  SAME.  STATE  (ROC 
&  HUDSON  CO.,  Prosecutor)  v.  Si 

(Supreme  Court  of  New  Jersey.    Jan. 

Constitutional  Law — Eminent  Domai: 
pkiation  of  Water  Supply— Musi 
Contracts  —  Bids. 

1.  The  act  of  1888  (P.  L.  p.  366)  it 
tional,  and  authorizes  Jersey  City  to 
for  a  water  supply. 

2.  The  charter  of  the  Morris  Cana 
fact  that  its  water  rights  are  held  fo 
public  use,  furnish  no  insurmountable 
to  the  appropriation  of  such  rights  to 
of  the  state  for  the  preservation  of  t 
health  and  safety,  upon  just  compeni 
ing  made,  but  the  right  to  condemn 
clearly  granted  by  the  legislature. 

3.  The  act  of  1895  (P.  L.  p.  769) 
authorize  the  water  rights  granted  b 
to  said  canal  to  be  condemned  for  tl 
Jersey  City. 

4.  In  the  absence  of  fraud  or  palpa 
of  discretion  on  the  part  of  the  municip 
ities,  the  only  question  for  judicial  cog! 
whether  there  has  been  any  violatioi 
principles,  or  the  neglect  of  any  presci 
malities,  in  entering  into  the  water  co 

5.  A  contract  for  water  supply 
awarded  to  the  responsible  bidder  who 
most  advantageous  terms,  and  proposal 
advertised  for. 

6.  Bidders  must  have  an  oppor 
compete,  and  that  can  be  afforded  onl; 
nite  specifications,  to  which  all  bidders 
form. 

7.  Bids  having  been  especially  inv 
the  condition  that  the  contractor  shoul 
reservoirs  capable  of  storing  a  water  s 
100  days'  delivery  at  the  rate  of  50.0 
gallons  per  diem,  the  contract  was  nol 
awarded  to  one  of  the  bidders  for  the  n 
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ffered  to  provide  a  storage  capacity  sufficient 
250  days. 
Syllabus  by  the  Court.) 

ctlons  by  the  state,  on  the  prosecution  of 
u  Relpen  and  others,  the  Morris  Canal  & 
aklng  Company  and  others,  the  Montclair 
iter  Company,  John  Whelihan,  Horace  H. 
?ier,  and  the  Rockaway  &  Hudson  Com- 
ly,  against  the  mayor  and  aldermen  of 
sey  City  and  the  Jersey  City  Water  Com- 
ly,  to  review  the  award  of  a  contract, 
rdict  set  aside. 

.rgued  November  term,  1895,  before  DE- 
E,  VAN  SYCKEL,  and  GUMMERE,  JJ. 

'.  W.  Stevens,  Collins  &  Corbin,  Allan  L. 
Dermott,  and  Dickinson,  Thompson  &  He- 
sters, for  prosecutors.  John  A.  Blair, 
;ncer  Weart,  We  D.  Guthrie,  J.  B.  Vre- 
iburgh,  and  Wallis,  Edwards  &  Bumstead, 
defendants. 

AN  SYCKEL,  J.  The  writs  are  prosecut- 
for  the  purpose  of  reviewing  the  award  of 
ontract  by  Jersey  City  to  the  Jersey  City 
iter  Company  for  the  supply  of  pure  wa- 
to  Jersey  City  for  a  term  of  25  years. 
ree  questions  upon  which,  in  the  judgment 
the  court,  the  case  turns,  will  be  consid- 
er 

,  Is  the  act  of  1888,  p.  see,  constitutional? 
provides  "that  it  shall  be  lawful  for  the 
rd  of  aldermen,  common  council,  city  coun- 
aqueduct  board,  board  of  public  works,  wa- 
commissioners,  township  committees,  town 
imittee,  or  other  board,  body  or  depart- 
nt  of  any  municipal  corporation  in  this 
te,  having  the  charge  or  control  of  the 
ter  supply  of  any  such  municipal  corpora- 
i  to  make  and  enter  into  a  contract  or 
eeuient  *  »  *  Provided,  that  in  any 
nicipal  corporation  having  a  board  of  pub- 
works,  and  a  board  of  finance  and  taxa- 
i,  if  the  contract  and  agreement  be  made 
1  entered  into  by  any  such  board  of  public 
rks  it  shall  not  be  binding  upon  such 
nicipal  corporation  until  the  same  shall 
'e  been  approved  by  such  board  of  finance 
1  taxation."  Jersey  City,  at  the  time  this 
was  passed,  was  the  only  city  In  the 
te  which  had  a  board  of  public  works  and 
3  a  board  of  finance  and  taxation.  It  Is 
refore  insisted  that  this  proviso,  which  ap- 
m  only  to  Jersey  City,  makes  the  act  spe- 
1  and  local.  This  act  was  not  designed 
effect  any  change,  nor  does  It  in  any  re- 
ct  change  the  body  to  which  the  contract 
a  water  supply  Is  committed  in  any  of 
local  governments  of  the  state.  An  act 
atlng  these  different  boards,  and  at  the 
ue  time  lodging  that  power  in  one  city  in 
ward  of  works,  in  a  second  in  the  eom- 
n  council,  and  in  a  third  in  water  com- 
ssioners,  might  be  regarded  as  infirm  in 
,t  respect  The  control  of  the  water  sup- 
is  left  by  this  act,  in  every  municipality, 
■cisely  where  It  was  previous  to  its  pas- 
te.    The  purpose  and  substance  of  this 


legislation  is  to  confer  upon  the  various  local 
governments  in  the  state  the  right  to  make 
a  contract  for  water  supply  through  the  de- 
partment which  controls  that  subject,  by 
whatever  name  It  may  be  called.  The  name 
of  the  board  or  department  is  not  material, 
nor  is  it  the  substance  of  the  act;  for,  after 
specifying  various  boards  which  may  have 
the  control  of  the  subject,  the  act  says,  "or 
other  board,  body  or  department  of  any 
municipal  corporation  in  this  state  having 
the  charge  or  control  of  the  water  supply." 
The  act  must  be  Interpreted  as  If  it  was 
simply  In  the  -following  form:  "That  it  shall 
be  lawful  for  the  board,  body  or  department 
of  any  municipal  corporation  in  this  state, 
having  charge  <or  control  of  the  water  supply 
of  any  such  municipal  corporation,  to  make 
and  enter  into  a  contract,"  etc.  The  act  is 
general.  It  creates  no  dissimilarity.  It  Is 
uniform  in  Its  effect,  committing  the  subject 
everywhere  to  the  same  department;  that  is, 
to  the  persons  who  have  control  of  the  wa- 
ter supply.  The  diversity  of  name  by  which 
such  department  may  be  designated,  and  of 
the  manner  in  which  it  is  constituted,  was 
not  created  by  the  act  of  1888,  and  is  whol- 
ly Immaterial,  so  far  as  concerns  the  gen- 
erality of  this  statute.  By  the  act  of  1874, 
p.  508,  g  9,  the  board  of  public  works  of 
Jersey  City  cannot  make  a  contract  for  the 
payment  of  any  sum  of  money  which  exceeds 
£2,000  without  the  concurrence  of  the  board 
of  finance  and  taxation.  The  department  in 
Jersey  City  in  which,  at  the  time  of  the  pas- 
sage of  the  act  of  1888,  control  of  the  water 
supply  was  lodged,  was  the  board  of  public 
works  and  the  board  of  finance  and  taxation. 
The  act  of  1888,  therefore,  without  the  pro- 
viso, embraced  Jersey  City,  and  required  the 
concurrent  action  of  the  two  boards,  which  • 
together  constituted  the  department  in 
charge  or  control  of  the  water  supply  for 
Jersey  City.  The  proviso  made  no  change 
whatever  In  the  legal  effect  of  the  act.  The 
draftsman  of  It  manifestly  had  in  his  mind 
the  fact  that  in  Jersey  City  the  department 
in  control  of  the  water  supply  consisted  of 
two  separate  boards,  and,'  out  of  abundant 
caution,  he  Inserted  the  proviso  so  that  Jer- 
sey City  might  not  be  excluded  from  the 
benefit  of  its  provisions,  and  the  act  thereby 
rendered  special  and  local.  The  act  Is  consti- 
tutional. 

2.  Under  the  act  of  1895,  p.  709.  can  any 
part  of  the  water  rights  granted  by  charter 
of  the  legislature  to  the  Morris  Canal  Com- 
pany be  condemned  for  the  use  of  Jersey 
City?  The  contention  is  that  the  canal  char- 
ter of  1824  constitutes  a  valid  contract, 
which  cannot  be  impaired,  and  that  its  wa- 
ter rights,  which,  under  and  by  authority 
of  its  charter,  are  now  devoted  to  a  public 
use,  cannot  be  taken  under  the  power  of 
eminent  domain.  Every  government  which 
regards  the  welfare  of  its  people  will  exert 
its  highest  power  to  preserve  the  pubi.e 
health  and  safety.     To  that  end  a.  supply 
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of  pure  water  Is  essential.  To  secure  it  in- 
volves the  exercise  by  the  state,  not  only  of 
the  power  of  eminent  domain,  but  also  of 
the  police  power.  These  necessities  of  the 
public  are  supreme,  and  private  rights  must 
yield  to  them.  That  I  understand  to  be  the 
accepted  rule.  The  right,  however,  to  take 
private  property,  or  the  property  of  a  cor- 
poration, must  be  clearly  granted  by  the  leg- 
islature. In  State  v.  Montclair  Ry.  Co.,  35 
N.  J.  Law,  328,  there  was  no  such  grant  of 
power.  The  charter  of  the  Morris  Canal, 
and  the  fact  that  its  water  rights  are  held 
for  a  quasi  public  use,  furnish  no  insur- 
mountable obstacle  to  the  appropriation  of 
such  rights  to  the  use  of  the  state,  for  the 
preservation  of  the  public  health  and  safety, 
upon  just  compensation  being  made.  New- 
ark v.  Watson,  5G  N.  J.  Law,  SU7,  29  Atl. 
487;  In  re  New  York,  L.  &  W.  R.  Co.,  99 
N.  Y.  12,  1  N.  E.  27;  Central  Bridge  v.  Low- 
ell, 4  Gray,  474;  Springfield  v.  Connecticut 
R.  R.,  4  Cush.  63.  The  question  is  whether 
the  act  of  1895  authorizes  the  taking  of  the 
water  rights  of  the  Morris  Canal  for  a 
water  supply  to  the  municipalities  of  the 
state.  The  act  provides  that  when  the  prop- 
er board  or  other  municipal  authorities  of 
any  city  of  this  state  shall  deem  it  proper  to 
acquire  land,  water,  water  rights,  or  prop- 
erty, within  or  without  said  city,  for  the 
purpose  of  supplying  said  city  with  water, 
the  power  of  condemnation  may  be  resorted 
to  as  in  the  act  provided.  The  act  contains 
this  proviso:  "That  no  lands,  water,  water 
rights,  or  other  property  purchased,  con- 
demned or  held  by  any  municipality  in  this 
state  for  the  purpose  of  a  water  supply  and 
used  or  intended  to  be  used  for  such  purpose 
shall  be  condemned,  or  taken  under  the  au- 
.  thority  of  this  act"  If,  in  this  statute,  au- 
thority can  be  found  to  take  the  water  rights 
of  the  Morris  Canal,  Jersey  City  may  invoke 
in  its  aid  the  right  of  eminent  domain.  It 
is  immaterial  whether  the  grant  of  power 
is  contained  in  the  express  words  of  the 
statute,  or  arises  by  necessary  Implication. 
Its  force  and  value,  when  established,  are 
no  more  potent  in  the  one  case  than  in  the 
other.  The  act  provides  for  condemnation  of 
land,  water,  water  rights,  or  property,  when 
the  governing  authorities  deem  it  proper  to 
acquire  them.  This  language  Is  not,  in  my 
judgment,  broad  enough  to  Include  lands 
and  water  rights  held  and  owned  by  the 
Morris  Canal  for  its  uses  under  state  .au- 
thority. The  grant  of  power  Is  not  more 
extensive  than  that  usually  vested  in  local 
governments  to  acquire  lands  for  public 
highways.  Such  a  grant,  under  adjudged 
cases  in  this  court,  does  not  carry  the  right 
to  extinguish  the  franchises  of  railroad  cor- 
porations. Every  franchise  granted  by  the 
state  is  exclusive,  except  as  against  the 
state,  in  the  absence  of  express  provision  or 
necessary  Implication  to  the  contrary.  While 
the  government,  in  the  exercise  of  its  sov- 
ereignty, may   sanction   the   acquisition   of 


rights  resting  upon  prior  grant, 
compensation  being  made,  no  powe 
will  flow  from  mere  authority  to 
by  condemnation  such  rights  as  a  ■ 
deem  It  proper  to  obtain.  This  dc 
clearly  enunciated  and  firmly  estab 
this  court  in  the  case  of  New  Jerse 
em  R.  Co.  v.  Long  Branch  Com'rs, 
Law,  28.  There  a  right  to  lay  a  stre 
a  railroad  was  necessarily  Implied 
wise  the  charter  privilege  to  the  de 
would  have  been  futile.  The  provli 
act  cannot  be  construed  to  enlarg 
extend  its  terms  beyond  the  clear 
and  accepted  signification  of  the  boc 
act  The  office  of  a  proviso  geners 
narrow  and  restrain  the  enactln; 
In  Lanning  v.  Lanning,  17  N.  J. 
Chancellor  Green  said  "that  the  pi 
a  statute  Is  generally  Intended  to 
the  enacting  clause,  and  to  exce] 
thing  which  would  otherwise  ha 
within  it  or  in  some  measure  to  m< 
enacting  clause.  It  is  a  limltatio 
exception  to,  the  authority  conferre 
proviso  of  an  act  is  sometimes  ret 
for  the  interpretation  of  ambiguous  ( 
ful  language  In  the  enacting  da 
there  is  nothing  ambiguous  or  doui 
Interpretation  In  this  case.  It  is 
dlnary  grant  of  power,  under  which 
tied  In  this  court  that  rights  prevU 
quired  under  the  power  of  eminent 
cannot  be  assailed.  The  proviso 
dently  inserted  to  allay  any  appr 
which  might  otherwise  have  arisen 
cent  municipalities  which  had  th 
secured  a  water  supply.  If  the  bod 
act  had  provided  that  the  lands  ai 
rights  of  every  person,  by  whate 
acquired  or  held,  might  be  extlngu 
condemnation,  a  different  case  v. 
presented.  It  might  then,  with  mu 
be  contended  that  by  the  exceptio 
proviso  of  one  corporation  from  tl 
tion  of  the  act.  Its  framer,  by  the  u 
word  "person,"  Intended  to  subject 
both  natural  and  artificial,  to  its  pr 
and  that  no  corporation  could  clai: 
sion  save  the  one  specified. 

3.  The  question  remains  whether 
tract  Is  valid  If  power  is  lodged  in 
to  make  a  contract.  This  court  < 
the  right  to  interfere  with  the  ex< 
that  discretion  which  has  been  coi 
the  city  officials,  and  to  substitute 
ment  for  theirs.  We  are  possessed  • 
pert  knowledge  upon  the  subject  < 
supply  which  will  enable  us  to  pr 
with  any  confidence,  that  the  juds 
those  to  whom  this  municipal  schei 
trusted  is  not  well  founded.  We 
therefore,  enter  Into  the  discussion  ; 
comparative  merits  of  the  several 
der  the  proposals  put  forth.  In  tl 
this  court  is  not  the  constituted  arl 
the  absence  of  fraud,  or  a  palpable 
discretion,  on  the  part  of  the  muni 
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rities,  the  only  question  for  Judicial  cog- 
ance  Is  whether  there  has  been  any  vlola- 
a  of  legal  principles,  or  neglect  of  pre- 
ibed  formalities,  in  entering  into  the  en- 
rement  which  la  the  subject  of  this  con- 
versy.  The  charter  of  Jersey  City  pro- 
es  that  no  contract  for  work  or  materials 
U  be  entered  Into,  except  after  due  ad- 
tisement  for  six  days,  whereupon  the 
ltract  shall  be  awarded  to  that  respon- 
le  bidder  who  offers  the  most  advan- 
eous  terms.  P.  L.  1871,  p.  1160,  §  159. 
a  recent  case  of  the  court  of  errors  and 
>eal8,  this  charter  provision  was  held  to 

dominant  In  Jersey  City.  Board  of  Fi- 
lce  v.  Mayor,  etc.,  31  Atl.  625.  In  the 
ae  case  It  was  held  that  by  the  four- 
nth  section  of  the  act  of  March  28,  1891 

L.  1891,  p.  249),  which  creates,  for  cities 
the  first  class,  boards  of  street  and  wa- 

commissioners,  and  defines  their  powers 
I  duties,  the  provision  of  the  charter  of 
sey  City  above  referred  to  became  ap- 
:able  to  the  board  of  street  and  water 
amlssioners.  It  is  highly  Improbable 
t  the  legislature,  while  the  charter  of 
sey  City  forbids  a  contract  for  work  or 
terials,  for  even  a  comparatively  small 
ount,  without  advertising  for  bids,  in- 
ded  by  the  act  of  1888  to  remove  that 
ck  upon  disbursements  and  safeguard  to 
payers,    in    the   contract    for   water   sup- 

at  a  cost  of  $7,000,000.  A  construction 
that  act  so  Inimical  to  the  public  policy 
lch  has  almost  universally  provided  this 
lslative  restraint  upon  the  action  of  offi- 
ls  in  the  expenditure  of  the  public  funds 
mot  be  accepted,  unless  the  act  will  bear 

other  reasonable  reading.  There  Is  no 
>res8  repealer  In  the  act  of  1888  of  the 
visions  of  the  act  of  1871.  There  is  no 
onsistency  between  the  two  acts.  They 
t  stand  together,  and  must  be  upheld,  If 
y  can  be  harmonized.  The  later  act  au- 
rlzes  a  contract  for  water  supply,  wlth- 
:  specifying  how  that  contract  shall  be 
»red  into.  It  Is  not  only  entirely  con- 
tent with  that  act  that  the  contract  shall 
made  as  provided  in  the  charter  of  1871, 
t,  In  the  absence  of  language  excluding 
,t  form,  It  Is  the  true  interpretation  of  It. 
e  fourteenth  section  of  the  act  of  1891 
arly  Indicates  the  legislative  purpose  to 
iserve  the  charter  provision  of  1871,  and 
apply  It  to  all  contracts.  It  will  be  as- 
ned,  therefore,  that  the  board  of  works 
ist  advertise  for  proposals,  and  that  the 
itract  must  be  awarded  In  conformity 
:h  the  proposals.  The  city  can  make  a 
itract  only  In  the  mode  prescribed  by 
tute.  In  Shaw  v.  Trenton.  49  N.  J.  Law, 
i,  12  Atl.  902,  Mr.  Justice  Magle  held  that, 
lere  the  proposals  advertised  required 
iders  to  guaranty  rubber  hose  for  six 
irs,  a  contract  could  not  be  supported 
ilch  was  given  to  a  bidder,  who  was  not 
i  lowest,  partly  for  the  reason  that  he  of- 
ed   to    warrant   for   nine    years.    In   his 


opinion  he  says:  "In  my  Judgment,  the 
contract  awarded  with  a  warranty  for  nine 
years  was  not  the  contract  for  which  pro- 
posals were  asked,  and  therefore  the  com- 
petition required  by  section  107  of  the  char- 
ter was  not  afforded."  Although  that  case 
was  reversed  in  the  court  of  errors  and  ap- 
peals on  a  new  point,  the  views  expressed 
In  the  supreme  court  were  concurred  In. 
Same  Case,  49  N.  J.  Law,  338,  12  AtL  902. 
The  case  of  McDermott  v.  Jersey  City,  56 
N.  J.  Law,  273,  28  Atl.  424,  Is  to  the  like  ef- 
fect. By  the  rule  adopted  in  these  cases 
the  validity  of  the  Jersey  City  contract  must 
be  tested.  The  proposals  for  bids,  among 
other  things,  reauire  that  "the  contractor 
shall  provide  independent  reservoirs  and 
storage  basins,  located  within  the  state  of 
New  Jersey,  In  such  places  as  to  receive  and 
be  capable  of  storing  a  water  supply  of  one 
hundred  days'  delivery  hereunder,  at  the 
rate  of  fifty  million  gallons  per  day."  The 
reasonable  interpretation  of  this  clause,  and 
that  which  would  ordinarily  be  given  to  it 
by  bidders,  Is  that  the  bid  must  be  made 
upon  the  basis  of  100  days'  storage.  It  is 
apparent  that,  as  you  increase  the  storage 
capacity,  you  lessen  the  drainage  area  es- 
sential to  keep  up  the  requisite  supply  per 
diem  under  the  contract.  So  that  it  was  a 
matter  of  great  importance  to  the  bidder  to 
understand  whether  he  was  to  secure  and 
control  a  drainage  area  of  65  square  miles, 
or  one  of  double  that  extent.  Under  this 
construction  of  the  terms  of  the  proposals, 
bids,  to  be  lawfully  considered,  must  have 
been  made  upon  the  assumption  that  the 
drainage  area  was  ample  to  give  the  stipu- 
lated per  diem  supply  during  the  entire 
year,  with  a  storage  capacity  for  100  days 
only.  Bids  not  upon  that  basis  would  not 
fairly  come  Into  competition.  If  the  pro- 
posal is  construed  to  invite  bids  upon  the 
basis  that  the  minimum  storage  capacity 
shall  be  for  100  days,  then  the  proposals  are 
defective  and  insufficient,  and  the  contract 
cannot  be  sanctioned.  No  contract  can  be 
upheld  under  proposals  which  do  not  re- 
quire competitive  bids  upon  the  same  defi- 
nite basis.  How  could  the  bidder  tell 
whether  the  city  would  prefer  a  drainage 
area  of  120  square  miles,  with  a  storage  ca- 
pacity for  100  days,  or  a  drainage  area  of 
65  square  miles,  with  250  days'  storage? 
How  could  one  bidder  know  the  storage  ca- 
pacity which  another  would  offer,  so  as  to 
meet  his  bid?  It  is  a  disputed  question  in 
this  case  whether  the  lesser  drainage  area, 
with  the  larger  storage  capacity,  is  of  equal 
value  with  the  larger  drainage  area  and  the 
lesser  storage.  Bidders  must  have  the  op- 
portunity to  compete,  and  that  can  be  af- 
forded only  by  definite  specifications,  to 
which  all  bidders  can  conform.  The  city 
may  Invite  bids  In  various  forms,  provided 
each  proposal  is  upon  a  specific,  definite 
plan.  If  all  had  been  invited  to  bid  upon 
the  condition  that  there  should  be  100  days' 
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storage,  and  also  on  the  terms  of  250  days' 
storage,  then  the  city  authorities  would 
have  bad  the  right  to  accept  the  larger  or 
the  lesser  drainage  area.  In  that  case  op- 
portunity would  have  been  given  for  the 
competition  which  Is  a  prerequisite  to  a 
valid  contract.  The  fact  that  the  Jersey 
City  Water  Company  offered  250  days'  stor- 
age was  one  of  the  circumstances  which 
was  persuasive  in  securing  the  award  of 
the  contract  to  that  company,  as  appears  by 
the  report  of  the  committee,  on  page  121  of 
the  printed  case,  and  also  by  estimates 
made,  and  by  the  discussion  of  the  case  be- 
fore us.  It  is  necessary  to  refer  only  to 
page  38  of  the  brief  of  counsel  for  the  Jer- 
sey City  Water  Company  to  support  this 
statement.  In  answer  to  the  objection  that 
the  contract  was  awarded  on  the  basis  of  an 
offer  of  storage  capacity  beyond  that  re- 
quired by  the  specifications,  the  brief  con- 
tains this  reply:  "The  facts  with  regard  to 
this  are  fully  shown  by  the  report  of  the 
committee  of  the  whole  of  the  board  of 
street  and  water  commissioners,  to  that 
board,  on  pages  121  to  129.  The  advan- 
tages of  large  storage  capacity  la  also  a 
business  proposition  clearly  within  the  dis- 
cretion allowed  by  the  board.  When  what 
the  board  did  is  carefully  examined,  with 
the  facts  admitted,  it  will  be  seen  that  the 
board  had  a  right  to  consider  the  advantage 
of  this  large  storage;  bearing  as  It  does  up- 
on the  purity  of  the  water,  and  the  scarcity 
in  times  of  great  drought.  It  there  appears 
that  the  storage  capacity  was  only  one  of 
the  many  elements  which  entered  into  the 
final  judgment  that  the  Jersey  City  Water 
Company's  was  the  most  advantageous  bid 
to  the  city."  We  have  not  failed  to  notice 
that  the  reply  brief  of  the  same  counsel 
takes  a  somewhat  different  position.  Wheth- 
er other  bids,  If  proposed  for  upon  the 
larger  storage  basis,  would  have  been  more 
favorable  to  the  city,  cannot  be  known  un- 
til such  bids  are  called  for.  So  it  seems  ap- 
parent that  in  order  to  give  a  fair  oppor- 
tunity for  competition,  and  to  make  an  In- 
telligent comparison  of  the  bids,  the  pro- 
posals should  specify  whether  there  shall 
be  a  single  pipe  line,  or  two  pipe  lines.  It 
Is  not  necessary  to  discuss  other  alleged  In- 
firmities in  the  proposals,  and  the  award  of 
the  contract  under  them.  The  contract,  as 
awarded  to  the  Jersey  City  Water  Company, 
is  interdicted  by  the  case  of  Shaw  v.  Tren- 
ton, and  must  be  set  aside. 


MERCANTILE    LIBRARY    HALL    CO.    v. 
PITTSBURGH  LIBRARY  ASS'N  et  al. 

(Supreme  Court  of  Pennsylvania.    Jan.  6, 1890.) 

corporatioss— boakd  op  managers— notice  op 

Meeting — Powers— Pekpetcal  Lease. 

1.  In  the  absence  of  any  by-law  or  fixed 

practice  in  that  regard,  a  notice  of  a  meeting  of 

the  board  of  managers  is  insufficient,  if  not  re- 


ceived by  the  members  of  the  board  b 
morning  of  the  day  on  which  the  mee 
be. 

2.  A  notice  of  a  special  meeting  of  ' 
of  managers,  stating  that  it  was  to 
treasurer  s  report,  and  transact  any  ot 
ness  which  might  come  before  the  bo 
cessors  to  the  members  of  which  were 
be  elected,  was  insufficient,  when  the 
actually  transacted  at  the  meeting  in 
perpetual  lease,  which  involved  the 
surrender  of  the  active  duties  of  the  ■ 
trust. 

3.  A  corporation  formed  to  erect  a 
for  the  use  of  a  library  association  wat 
by  its  charter  to  lease  the  building,  wt 
ed,  to  the  association,  which  was  to  pi 
company,  annually,  the  amount  of  the  i 
repairs  and  taxes,  and  in  addition  a 
over  6  per  cent  on  the  whole  cost  of  tl 
and  building.  Held,  that  the  board  of  : 
of  the  corporation  had  no  authority  tc 
perpetual  lease  of  the  building  to  the 
tion  at  a  rent  of  4  per  cent,  on  its  cost: 
ment  of  the  rent  to  be  dependent  on  tb 
of  income  from  rents  after  payment 
repairs,  and  interest  on  incumbrances. 

Appeal  from  court  of  common  pie 
gheny  county. 

Bill  by  the  Mercantile  Library  H 
pany  against  the  Pittsburgh  Library 
tion;  Joseph  Home,  Durbin  Home, 
nard  Shea,  and  Albert  C.  Burchfield 
ners  doing  business  as  Joseph  Horn 
Richard  M.  Gulick  and  H.  M.  Ben 
partners  doing  business  as  R.  M.  ( 
Co.;  the  Syria  Temple;  T.  Brent  Sw< 
James  F.  Hudson;  Joseph  Albree;  ■ 
Ham  R.  Thompson.  From  a  deem 
fendants,  plaintiff  appeals.     Reverse 

On  January  1,  1800,  James  F.  Hu< 
seph  Albree,  and  Henry  Holdshlp,  i 
directors  of  the  Pittsburgh  Library 
tion,  consulted  with  counsel  on  behal 
association  for  the  purpose  of  det 
upon  a  plan  of  perpetual  lease  to  tb 
association  from  the  Mercantile  Libr 
Company,  the  plaintiff.  The  plan  i 
m  it  ted  by  Hudson,  Albree,  and  Hold 
meeting  of  the  board  of  directors  of  t 
ry  association,  which  they  attended 
which  then*  resignations  as  members 
board  were  accepted.  On  January 
Thompson,  who,  as  well  as  Hudson 
and  Holdship,  was  a  member  of  the 
directors  of  the  Mercantile  Library  H 
pany,  sent  by  mail  a  notice  to  the 
of  the  hall  company,  as  follows:  "Pit 
January  2,  1891.  Please  attend  a  mi 
the  directors  of  the  Mercantile  Libr 
Company  at  W.  R,  Thompson  &  Co. 
lug  House,  corner  Fourth  avenue  ai 
street,  Saturday,  January  3d,  1891, 
p.  m.,  to  hear  the  treasurer's  rep 
transact  any  other  business  which  it 
before  them.  Wm.  R.  Thompson,  Se 
George  I.  Whitney,  one  of  the  din 
the  hall  company,  was  absent  from 
and  did  not  receive  the  notice  until  . 
meeting  had  been  held.  January 
Hudson,  Albree,  Thompson,  and  Hole 
gether  with  L.  H.  Williams,  another 


Digitized  by 


Google 


ru.)    MERCANTILE  LIBRARY  HALL  CO.  t>.  PITTSBURGH  LIBRARY  ASS'iT.     745 


rf  the  board,  and  treasurer  of  the  company, 
met,  pursuant  to  the  notice,  as  directors  or 
Managers  of  the  hall  company;  and  by  the 
rote  of  those  present,  except  Williams,  the 
lerpetual  lease  in  question  was  attempted  to 
)e  authorised.  It  was  executed  on  the  same 
lay.  It  departed  from  the  proposition  sub- 
letted by  the  library  association  to  the  board 
if  managers,  -which  proposition  contained  the 
erma  upon  which  the  board  undertook  to  au- 
horize  it,  in  this:  that  it  subjected  the  lessor 
o  the  burden  of  one  payment  of  $5,000  upon 
n  existing  first  mortgage,  which  payment, 
iy  the  terms  of  the  offer,  was  to  be  assumed 
>y  the  library  association.  The  meeting  of 
be  managers  on  the  3d  of  January  took  place, 
lending  a  call  for  the  regular  meeting  of  the 
tockbolders  of  the  hall  company.  On  Janu- 
ry  5, 1S91,  the  regular  annual  meeting  of  the 
tockbolders  of  the  hall  company  took  place, 
nd  the  meeting,  by  resolution,  repudiated 
;ie  alleged  perpetual  lease,  as  being  unau- 
torized,  and  directed  legal  proceedings  to  be 
iken  to  procure  a  cancellation  of  the  same; 
ence  this  suit. 

The  Mercantile  Library  Hall  Company  was 
icorporated  March  18,  1859,  by  a  special  act 
f  assembly  (P.  L.  1800,  p.  811).  By  the 
icond  section  of  this  act,  it  was  empowered, 
iter  alia,  to  take,  purchase,  hold,  and  re- 
vive, for  the  use  of  said  company,  leases, 
mements,  choses  in  action,  goods  and  chat- 
ils,  of  whatever  kind,  nature,  or  quality, 
tal,  personal,  or  mixed,  with  the  right  to 
rant,  bargain,  sell,  mortgage.  Improve,  or 
spose  of  the  same  for  the  use  and  benefit 
!  the  company.  The  fourth  section  of  the 
•t,  however,  provided  "that  it  shall  be  the 
lty  of  the  corporation,  as  soon  as  sufficient 
ock  shall  have  been  subscribed,  to  purchase 
■ound  to  proceed  and  erect  thereon  a  suita- 
e  and  commodious  library  building  for  the 
se  of  the  Young  Men's  Mercantile  Library 
id  Mechanics'  Institute  of  the  city  of  Pltts- 
lrcb.  which  building  shall  be  completed 
ithoi't  unnecessary  delay,  and  when  ready 
t  use.  shall,  with  the  ground  aforesaid,  be 
'rpetunlly  leased  to  the  Young  Men's  Mer- 
ntile  Library  Association  upon  the  follow- 
g  terms,  viz.:  The  library  association  shall 
iy  to  the  hall  company  on  or  before  the  1st 

January,  hi  each  year,  all  necessary  re- 
tire and  taxes  to  which  said  ground  and 
illding  may  be  subjected,  and  In  addition 
ereto,  a  sum  not  over  six  per  cent.-  on  the 
st  of  the  ground  and  building,  or  such  part 

said  cost  as  shall  not  have  been  repaid  by 
e  library  association  to  the  hall  company." 
nd  the  act  further  provided  that,  "in  consld- 
ation  of  payment  of  the  before  mentioned 
xea,  repairs  and  interest,  the  library  asso- 
atlon  shall  forever  have  in  their  possession 
id  control,  the  said  ground  and  building 
ereon  erected,  with  power  to  sublet  the 
bole  or  any  portion  thereof,  and  to  collect 
e  revenue  and  to  make  an  appropriation  of 
e  same,  provided  nevertheless,  that  if  the 


library  association  shall  at  any  time  be  In  ar- 
rears for  two  whole  years,  taxes,  repairs  and 
Interest,  then  they  shall  forfeit  their  lease 
aforesaid,"  and  the  hall  company,  after  six 
months'  notice,  will  be  entitled  to  take  pos- 
session of  the  ground  and  building,  with  the 
additional  provision  that  the  hall  company 
shall  annually  pay  to  the  library  association 
such  proportion  of  the  net  revenue  from  the 
ground  and  building  as  the  amount  paid  by 
the  library  association  towards  the  reimburse- 
ment of  the  cost  of  the  ground  and  building 
shall  be  to  the  whole  cost  thereof;  and  the 
act  still  further  provides  that  In  case  of  a 
sale  of  the  whole  or  part  of  the  building  the 
library  association  should  be  entitled  to  a 
like  proportion  of  the  proceeds  of  sale.  The 
name  of  the  Young  Men's  Mercantile  Library 
and  Mechanics'  Institute  of  the  City  of  Pitts- 
burgh was  afterwards  changed  to  Pittsburgh 
Library  Association. 

The  building  to  be  erected  by  the  hall  com- 
pany was  completed  In  1870.  By  the  second 
section  of  the  act  of  February  3,  1870  (P.  L. 
103),  it  was  provided  that  "the  said  Mercan- 
tile Library  Hall  Company  may  lease  its 
grounds  and  buildings  to  the  Young  Men's 
Mercantile  Library  and  Mechanics'  Institute, 
on  such  terms  and  conditions  as  may  be 
agreed  upon  between  the  respective  corpora- 
tions; provided,  that  the  rents  and  revenues 
which  shall  be  received  by  the  said  Young 
Men's  Mercantile  Library  and  Mechanics'  In- 
stitute, over  and  above  the  rent,  taxes,  In- 
terest, insurance  and  repairs,  shall  be  paid  to 
the  Mercantile  Library  Hall  Company,  to  re- 
imburse the  same  for  the  cost  of  said  ground 
and  buildings;  provided,  further,  neverthe- 
less, that  If  the  said  Mercantile  Library  Han 
Company  shall  agree  thereto,  the  said  sur- 
plus, receipts  and  revenues,  and  the  Increase 
of  dividends  arising  therefrom,  may  be  ap- 
propriated to  the  purchase  of  stock  In  the 
Mercantile  Library  Hall  Company." 

March  10,  1871,  an  agreement  was  entered 
into  between  the  two  companies  under  which 
they  seem  to  have  acted  up  to  the  1st  of  Jan- 
uary, 1801.  This  agreement  contemplated 
the  postponement  of  the  making  of  a  perpet- 
ual lease,  and  provided  how  the  revenues  of 
the  hall  company  should  be  disposed  of  in  the 
meantime.  The  first  and  second  articles  of 
the  constitution  and  by-laws  of  the  Mercan- 
tile Library  Hall  Company  are  as  follows: 
"Article  1.  The  officers  of  the  company  shall 
consist  of  a  president,  vice  president,  treas- 
urer, secretary,  and  five  directors.  They  shall 
be  stockholders,  and  shall  have  fuITpower  to 
conduct  the  affairs  and  carry  out  the  objects 
of  the  company  in  accordance  with  the  char- 
ter, and  such  by-laws  consistent  therewith  as 
may  from  time  to  time  be  adopted.  Art.  2. 
The  president,  vice  president,  secretary,  and 
treasurer  shall  perform  the  usual  duties  per- 
taining to  their  respective  offices,  and  shall, 
with  the  hoard  of  directors,  constitute  the 
board  of  managers.    The  managers  shall  an- 
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nually  make  a  fall  report  of  their  proceed- 
ings, and  a  detailed  statement  of  all  receipts 
and  expenditures.  They  shall  have  power  to 
All  vacancies  occurring  in  their  own  body. 
Fire  members,  all  being  notified,  shall  consti- 
tute a  quorum." 

Knox  &  Reed  and  Lyon,  McKee  &  Sander- 
son, for  appellant.  Watson  &  McCleave  and 
A.  M.  Neeper,  for  appellees. 

MITCHELL,  J.  This  is  a  regrettable  con- 
troversy between  two  corporations  occupying 
to  each  other  practically  the  position  of  trus- 
tee and  cestui  que  trust;  both  having  the 
same  end  and  object  In  view,  but  differing  in 
opinion  as  to  the  time  and  mode  of  accom- 
plishment. By  the  action  of  the  trustee's 
agent,  its  former  board  of  managers,  the  cor- 
pus of  the  trust  has  been  transferred  to  the 
hands  and  management  of  the  cestui  que 
trust;  and,  while  this  result  is  In  accord  with 
the  purpose  of  the  trust,  the  trustee  com- 
plains that  it  has  been  done  without  proper 
authority,  and  without  due  regard  for  the 
trustee's  own  rights  and  interests.  We  are 
obliged  to  say  that  this  complaint  is  wen 
founded.  The  notice  for  the  special  meeting 
of  the  hall  company  at  which  this  lease  was 
authorized  was  Insufficient,  both  In  time  and 
In  substance.  It  was  dated  and  mailed  to  the 
members  of  the  board  on  January  2d,  and  call- 
ed for  a  meeting  on  January  3d,  at  4  o'clock. 
There  Is  no  finding  by  the  master  as  to  the 
hour  of  mailing,  nor  any  evidence  that  the 
.notices  were  received  by  the  members  before 
the  morning  of  the  day  on  which  the  meeting 
was  fixed.  Prima  facie,  this  was  not  a  rea- 
sonable time.  The  managers  are  all  reported 
•as  business  men,  who  cannot  be  presumed  to 
be  ready  to  drop  their  own  affairs,  and  at- 
tend offhand,  on  such  a  notice.  One  full  day 
in  advance  of  the  time  fixed  Is  as  little  as  the 
law  could  presume  to  be  reasonable,  and  in 
many  cases  that  would  be  too  short.  The  by- 
laws or  the  practice  of  the  particular  board 
could,  of  course,  fix  any  time  that  should  be 
agreed  upon;  but  there  is  no  by-law  here, 
and  no  sufficient  evidence  of  any  practice  to 
supply  a  rule.  Albree,  the  president,  says  it 
was  customary  to  give  two  or  three  days'  no- 
tice; and  Thompson,  the  secretary,  says  that, 
-to  the  best  of  his  knowledge,  two  days'  no- 
tice was  given  in  this  Instance,  in  which  he  Is 
admittedly  In  error. 

The  notice,  further,  was  insufficient  in  sub- 
stance. It  was  for  a  special  meeting,  with 
a  definite  object  named, — "to  hear  the  treas- 
urer's report,"  and  the  few  general  words  add- 
•ed,  "and  transact  any  other  business  which 
may  come  before  them."  It  was  for  a  meet- 
ing on  the  last  business  day  that  the  board 
would  be  in  existence  prior  to  the  election  of 
their  successors  at  the  stockholders'  meeting 
on  the  following  Monday,  and  was  calculated 
to  convey  the  impression  which  Whitney  says 
Williams  complained  of,— that  it  was  a  formal 
meeting  to  pass  on  annual  reports,  and  simi- 


lar matters  of  routine,  prior  to  the 
ing  stockholders'  meeting.  In  fad 
it  was  called  for  business  of  the  u 
tant  and  most  exceptional  charact 
ing  the  practical  surrender  of  the 
ties  of  the  corporate  trust  The  m 
irregularly  called  was  equally  unfc 
its  attendance.  The  full  board  of 
consisted  of  the  four  principal  offi 
hall  company,  and  five  directors,  mi 
of  whom  five  were  a  quorum, 
of  two  vacancies  at  that  time,  t 
only  seven  managers,  one  of  whom 
did  not  get  the  notice  In  time,  and 
whom  (Brown)  did  not  attend,  for  i 
explained.  This  left  an  attendant 
quorum  of  five  persons,  of  whom  1 
reports  that  one  was  not  a  stock! 
therefore  not  legally  qualified  to  be 
and  another  was  not  a  stockholder 
though  he  appears  to  have  held  sc 
cates.  These  two,  whose  titles  we 
questionable,  and  one  other,  mnkinj 
ty  of  the  quorum,  knew  all  about 
business  to  be  put  through;  for,  a 
of  the  library  association,  they  ha 
tive  in  having  the  lease  prepared 
and  adopted  by  the  association  at  I 
on  the  previous  day.  It  is  true  ths 
on  that  day  resigned  as  directors 
brary  association,  so  that  at  the  i 
the  hall  company  on  the  third  they 
technically  occupied  the  positions  c 
in  both  companies;  but  it  cannot  be 
on  the  evidence,  that  these  resigns 
not  mere  formalities,  in  order  bett 
out  the  plan  of  leasing,  which,  pri 
resignations,  the  same  persons,  In 
capacities,  had  prepared.  The  prac 
was  that  when  the  board  of  manaj 
hall  company  met,  on  January  3d, 
the  lease  thereof,  the  quorum  pres 
resentatives  of  the  lessor  were  all 
mitted  to  the  lease,  In  the  interests 
see,  and  the  vote  of  these  three  ma 
Jorlty  by  which  the  lease  was  appr 
master  finds  that  In  this  action  the 
fraud  in  fact,  and  we  see  no  reasc 
tion  the  correctness  of  this  finding, 
tlemen  concerned  had  no  pecuniary 
the  matter,  and  were  acting  for  th< 
the  library  association,  which,  as  al 
was  the  cestui  que  trust  for  which 
ing  was  originally  designed,  and  1 
was  ultimately  to  go.  But  the  t 
ment  of  the  facts  is  enough  to  sho 
method  of  proceeding  is  open  to  m 
objection.  By  this  it  Is  not  mean 
tlmated  that  the  same  person  may 
and  properly  act  as  director  In  tv 
tions,  even  when  dealing  with  e 
The  interests  of  corporations  are 
so  interwoven  that  it  Is  desirable  to 
representatives  In  their  respectiv 
ments,  and,  at  any  rate.  It  Is  a  not 
and  not  unlawful  practice.  But  th 
such  persons  should  be  open,  and 
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ny  suspicion  of  secret  dealing  In  favor  of  one 
rincipal  while  acting  as  the  representative  of 
tie  other.  Such  action  is  always  open  to  in- 
stigation, and  the  utmost  good  faith  must 
ot  only  exist,  but  be  made  manifest.  In  the 
resent  case  we  are  not  required  to  say  wheth- 
r  or  not  the  transaction  is  so  contrary  to  set- 
led  policy  that  It  must  be  conclusively  pro- 
ounced  a  fraud  In  law,  as  there  are  other 
rounds  which  are  decisive.  Before  leaving 
lis  branch  of  the  case,  however,  we  may  call 
ttention  to  the  difference  In  Gloninger  v. 
ailroad  Co.,  139  Pa.  St.  13,  21  Atl.  211,  cited 
y  appellee,  in  that  the  issue  of  bonds  In  that 
ise  was  for  payment  of  an  undisputed  debt, 
ad  was  authorized  by  a  note  of  the  stockhold- 
■s  themselves. 

But  the  lease  In  controversy  here  is  fatally 
jfective  for  want  of  authority  in  the  board 
'.  managers  to  grant  It  While  the  object 
'  the  Incorporation  of  the  hall  company  was 
>  build  a  ball  for  the  use  of  the  library 
ssociation,  and  to  lease  it,  and  ultimately 

convey  it  to  that  association,  yet  the  act 
'  1S59  looked  to  the  payment  of  the  stock- 
riders of  the  hall  company,  and  defined 
ith  great  precision  the  respective  rights  of 
1  the  parties,  Including  the  terms  of  tne 
mtemplated  lease.  The  supplementary  act 
'  1870  relieved  the  stringency  of  the  former 
rt  somewhat,  as  to  the  -  terms  of  the  lease, 
:  authorizing  it,  under  certain  restrictions, 

be  made  upon  mutual  agreement.  But 
made  no  substantial  change  in  the  rights 
'  the  stockholders,  and  it  is  not  clear  how 
could  have  done  so  without  their  consent. 
m>  act,  however,  seems  to  have  been  acqui- 
red in,  as  a  lease  for  10  years  was  made 
ider  its  authority  in  1871,  and  appears  to 
ire  been  lived  under  until  the  action  that 

I  to  the  present  controversy,  in  1891.  The 
esent  lease  does  not  follow  the  terms  of 
e  act  of  1859.    It  is  not  necessary  to  go  in- 

the  discussion  of  the  variations,  further 
an  to  say  that  by  the  act  of  1859  the  11- 
ary  association,  on  taking  possession  un- 
r  the  lease  provided  for,  was  to  pay  to  the 

II  company  annually  the  necessary  repairs 
d  taxes,  "and  in  addition  thereto  a  sum 
t  over  six  per  cent,  per  annum  on  the 
hole  cost  of  said  ground  and  building," 
hile  under  the  lease  of  1891  the  payment 
to  be  4  per  cent.,  and  that  dependent  on  a 
rplus  of  income  from  rents,  etc..  after 
yment  of  taxes,  repairs,  and  Interest  on 
?umbrances.    As  these  last  are  necessarily 


preferred  claims,  It  may  well  be  that  the 
stockholders  of  the  hall  company  would  get 
a  larger  return  under  the  lease,  provided  the 
library  association  is  able  to  keep  Its  cove- 
nants, than  they  would  under  their  own  man- 
agement; but,  under  the  act  of  1859,  they 
were  entitled  to  keep  the  management  of  the 
property  in  their  own  hands  until  the  terms 
of  the  act  should  be  complied  with,  and  this 
was  a  right  of  which  they  could  not  be  de- 
prived except  by  such  compliance,  or  by  their 
own  consent.  The  lease  in  question  surren- 
ders the  control  of  all  the  company's  prop- 
erty, divests  the  company  of  all  its  active 
functions,  and  practically  winds  up  its  ex- 
istence, except  for  such  formal  continuance 
as  may  be  necessary  for  the  receipt  and 
distribution  among  its  stockholders  of  such 
payments  as  the  library  association  shall 
hereafter  make.  Such  an  act  is  not  In  the 
management  of  the  current  affairs  of  the 
company,  but  is  extraordinary,  and  prac- 
tically final.  It  cannot  be  fairly  regarded  as 
within  the  authority  committed  to  the  board 
of  directors,  but  rather  as  an  accepted  com- 
pletion of  its  corporate  purpose,  and  a  con- 
sequent surrender  of  its  property,  franchises, 
and  rights,  which  only  the  true  owners  them- 
selves— the  stockholders— were  competent  to 
make. 

At  the  close  of  respondent's  answer  there 
were  some  rather  Irregular  averments, — that 
the  objections  of  the  present  managers  of 
the  hall  company,  and  the  action  of  the  ma- 
jority of  the  stockholders,  are  for  selfish 
alms  and  with  a  view  to  their  own  profit, 
rather  than  to  the  Interests  of  the  Horary 
association.  These  we  understand  to  have 
been  stricken  out  by  the  court  below  as  im- 
pertinent, and  they  have  not  been  considered 
as  part  of  the  case  before  us.  They  are 
mentioned  now  only  to  make  this  fact  clear. 
The  object  of  the  hall  company's  corporate 
existence  was  to  promote  the  Interests  of  the 
library  association.  It  is  a  trustee  for  that 
purpose,  and  bound  to  act  In  the  utmost  good 
faith  to  that  end.  Should  it  at  any  time 
fail  to  do  so,  the  courts  of  equity  are  open 
to  the  cestui  que  trust  for  redress,  and  this 
adjudication  will  not  be  in  the  way.  Decree 
reversed,  bill  reinstated,  and  decree  directed 
to  be  made  restoring  parties  to  their  respec- 
tive positions  before  the  lease  of  January, 
1891,  was  made,  but  saving  intervening 
rights  of  tenants  who  have  paid  rents,  and 
others. 
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NATIONAL,  BANK  OP  THE  REPUBLIC  v. 
ROCHESTER  TUMBLER  CO.  et  al. 

(Supreme  Court  of  Pennsylvania.    Jan.  0, 1896.) 

Stock  Certificate  —  Tuaksfer — Lien  of  Corpo- 
ration—Estoppel. 

1.  A  corporation  is  not  estopped  from  as- 
serting a  lien  on  stock  for  a  debt  due  it,  as 
against  a  transferee  thereof,  by  the  fact  that  the 
certificate  states  that  the  shares  are  "transfer- 
able personally  or  by  attorney  on  the  books  of 
the  company,  without  any  reference  to  such  a 
lion. 

2.  An  employer  may  trust  his  employe  to 
the  ezteut  of  negligence  without  impairing  his 
rights  against  the  employe,  or  giving  the  em- 
ploye's creditor  any  ground  of  complaint,  if  the 
employer  has  no  notice  of  such  creditor's  rights. 

3.  Act  1874,  $  7,  makes  certificates  of  stock 
in  corporations  formed  under  the  act  transfer- 
able at  the  pleasure  of  the  holder,  "subject,  how- 
ever, to  all  the  payments  due  or  to  become  due 
thereon,"  but  provides  that  "no  certificate  shall 
be  so  transferred  so  long  as  the  holder  thereof  is 
indebted  to  said  company  unless  the  board  of  di- 
rectors shall  consent  thereto."  Held,  that  the  in- 
debtedness referred  to  in  the  last  clause  is  not 
restricted  to  that  growing  out  of  the  original 
subscription  and  subsequent  calls  and  assess- 
ments. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county. 

Bill  by  the  National  Bank  of  the  Republic, 
of  New  l'ork,  against  the  Rochester  Tum- 
bler Company  and  others  to  compel  such 
company  to  permit  a  transfer  of  certain  stock 
upon  Its  books.  From  a  decree  for  defend- 
ants, plaintiff  appeals.     Affirmed. 

Brown  &  Lamble,  Watson  &  McCleare,  and 
H.  Aplington,  for  appellant.  Knox  &  Reed, 
for  appellees. 


MITCHELL,  J.  The  claim  that  the  de- 
fendant Is  estopped  by  the  form  of  the  cer- 
tificate, which  sets  out  that  the  shares  are 
"transferable  personally  or  by  attorney  on 
the  books  of  the  company,"  without  any  ref- 
erence to  a  lien  by  the  stockholder's  Indebt- 
edness, cannot  be  sustained.  The  language 
of  the  certificate  Is  not  a  representation  of 
any  inherent  quality  of  the  shares  or  rights 
of  the  holder,  but  is  merely  information  as 
to  the  mode  of  transfer.  From  the  nature  of 
the  business,  transfers  must  be  under  some 
regulation;  and  where,  as  In  this  case,  the 
regulations  are  Imposed  by  the  statute,  which 
Is  the  fountain  of  the  corporate  power,  all 
parties  are  bound  to  take  notice  of  them. 
The  Pennsylvania  cases  cited  are  not  In 
point.  Willis  v.  Railroad  Co.,  6  Wkly.  Notes 
Cas.  461,  and  Kisterbock's  Appeal,  127  Pa. 
St.  601,  18  Atl.  381,  decided  that,  as  the  Is- 
sue of  certificates  was  an  act  within  the  law- 
ful powers  of  the  corporation,  and  depend- 
ed on  facts  not  accessible  to  outside  parties, 
the  latter  were  entitled  to  rely  upon  them  as 
evidence  of  title  to  shares,  and,  as  against  a 
purchaser  for  value,  the  company  would  be 
estopped.  There  was  no  question  of  the 
mode  or  conditions  of  transfer.    Wood's  Ap- 


peal, 92  Pa.  St.  379,  and  Jeanes'  J 
Pa.  St.  573,  11  Atl.  862,  were  ca 
vate  owners  who  had  clothed  tl 
with  apparent  authority  to  tra: 
were  held  to  be  estopped  thereb; 
other  hand,  an  authoritative  cai 
question  Is  Hammond  v.  Hastings 
401,  10  Sup.  Ct.  727,  where  the  « 
was  ruled  in  accordance  with  the 
have  expressed. 

2.  Nor  can  the  claim  be  sustain* 
defendant  has  lost  Its  right  to  lien, 
the  appellant,  by  reason  of  neglig 
lowing  the  debt  to  be  created.  1 
obligation  on  a  creditor  to  take  ca 
creditors  of  the  mutual  debtor,  ft 
by  the  avoidance  of  fraud.  Ac 
may  trust  his  employe  to  the  extei 
gence  without  in  any  way  iraj 
rights  against  the  employe,  or  givi 
ploye's  creditor  any  ground  of  con 
fore  notice  of  such  creditor's  ri 
even  after  notice  it  does  not  folli 
must  sacrifice  his  own  rights.  Ii 
ent  case,  it  is  doubtful  If  the  lear 
did  not  go  too  far  In  favor  of  the  a 
holding  that  knowledge  by  the  pr< 
directors  of  the  treasurer's  miscon 
any  duty  to  outside  parties  to  disc 
or  in  any  way  impaired  the  right  c 
for  a  subsequent  Increase  of  his  ( 
Is  not  the  rule,  even  In  favor  < 
Railway  Co.  v.  Shaeffer,  59  Pa.  St 
directors,  being  suddenly  confrt 
knowledge  that  their  treasurer  h; 
side  speculation  with  the  compan 
become  a  defaulter,  had  to  decide 
was  for  the  interest  of  the  com] 
low  him  time  and  opportunity  tc 
gradually  from  the  Illegal  ventur 
duce  his  debt,  or  to  stop  him  pere 
all  risks.  In  reaching  a  decision 
not  necessarily  bound  to  take  not 
ger  to  his  other  creditors,  or  to  ] 
interests  to  their  own.  Those  a 
which  must  depend  on  the  partlcu 
stances  of  each  case.  It  is  not 
necessary  to  go  into  this  inquiry, 
conceded  that  the  debt  of  Llppln 
appellee,  Incurred  before  knowle 
misconduct,  or  of  appellant's  claii 
exceeds  the  value  of  the  shares 
versy. 

3.  The  main  question  Is  the  ex 
lien  given  by  the  act  of  1874,  and  f 
upon  the  meaning  of  the  word  "ii 
the  seventh  section.  The  section  i 
certificates  to  be  Issued  to  the 
stock,  according  to  the  number  of  t 
which  certificates  "shall  be  transfei 
pleasure  of  the  holder,  In  person  c 
ney,  *  *  •  subject,  however,  to 
ments  due  or  to  become  due  thereo 
assignee  •  *  *  shall  be  a  mem 
corporation  and  have  •  *  *  all  t 
ties,  privileges  and  franchises,  and 
to  all  the  liabilities,  conditions  as 
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?nt  thereto,  In  the  same  manner  the  orlg- 
rabscriber  or  holder  would  have  been,  but 
•rtiflcate  shall  be  transferred  so  long  as 
tolder  thereof  Is  indebted  to  said  eom- 

u  nl  ess  the  board  of  directors  shall  con- 
thereto."  P.  L.  1874,  p.  78.  The  last 
e  is  the  operative  one,  from  which  the 
n  this  case  arises.  On  its  face,  and  by 
atural  meaning  of  the  words,  it  includes 
inds  of  indebtedness.      Standing  alone, 

could  be  no  question  about  it.  But  ap- 
lt  contends  that  it  should  be  read  with 
controlled  by  the  previous  expression, 
ect  to  all  payments  due  or  to  become  due 
an,"  and  its  meaning,  therefore,  restrict- 
indebtedness  growing  out  of  the  original 
rlption,  and  subsequent  calls  and  assess- 
3  thereon.  The  argument  Is  Ingenious, 
iot  convincing.  It  is  opposed,  not  only, 
eady  said,  to  the  natural  meaning  of  the 
s  used,  but  also  to  the  words  which 
1  most  naturally  have  been  used  if  the 
:  had  been  as  claimed.  The  prior  part 
i  section  makes  the  certificates  transfer- 
at  the  pleasure  of  the  holder,  and  the 
feree  takes  them  subject  to  all  payments 
liabilities  incident  to  the  original  sub- 
ion.  If  the  indebtedness  which  would 
nt  a  transfer  without  the  consent  of  the 
ore  had  been  Intended  to  be  only  that 
g  from  the  same  source,  the  easiest  and 
obvious  mode  of  expression  would  have 
to  add  to  the  first  clause  "and  subject, 
er,  as  to  all  payments  due  thereon,  to 
onsent  of  directors,"  or  to  have  sub- 
ed  for  the  last  clause,  "but  no  certifl- 
jhall  be  transferred  so  long  as  any  pay- 
s  remain  due  thereon,"  unless  the  di- 
rs  consent,  etc.  Either  of  these  forms 
J  have  expressed  clearly  and  definitely 
estrictlon  of  the  kind  of  debt  which 
1  prevent  transfer,  and  one  of  them,  or 

other  similar  phrase,  would  have  been 
atural  expression  chosen  for  such  idea. 
n«tead  of  using  any  such  expression,  the 
ature  Indicated  its  Intent  by  the  broad 

"indebted."  The  fact  is,  as  was  point- 
it  by  the  learned  master,  that  the  two 
es,  as  they  stand  in  the  act,  do  not  re- 
t  all  to  the  same  thing.  The  first,  "sub- 
to  all  payments  due  or  to  become  due 
on,"  refers  to  the  obligations  to  be  as- 
d  by  the  new  taker,  while  the  other,  "so 

as  the  holder  is  indebted,"  refers  to 
xistlng  obligations  of  the  former  owner, 
jckbolder  may  become  indebted  to  his 
any  In  many  other  ways  than  for  calls 

his  subscription,  and  the  company  may 
intent  with  his  ability  to  pay,  and  its 
upon  his  shares  as  security.  But  this 
■ity  would  be  lost  if  he  could  step  out 
iy  time  by  the  transfer  of  his  shares 

only  a  liability  for  calls  upon  the  orlg- 

snbscriptlon.  The  legislature  clearly 
these  considerations   in  view   when   it 

the  distinction  between  the  new  obli- 


gations of  the  transferee  and  the  old  ones  of 
the  transferrer,  and  described  the  latter  by 
the  broad  word  "indebted." 

But  there  is  another  section  in  the  act 
which  makes  this  conclusion  irresistible.  If 
the  indebtedness  which  gives  a  lien  is  only 
such  as  arises  from  "payments  due"  on  the 
stock,  then  a  stockholder  not  so  Indebted  can, 
as  the  language  of  the  first  part  says,  trans- 
fer at  bis  pleasure,  and  the  consent  of  the 
directors  need  only  be  obtained  when  he 
is  so  indebted.  But,  by  section  12,  "no  shares 
shall  be  transferable  until  all  previous  calls 
thereon  shall  have  been  fully  paid  in."  That 
is,  If  the  present  bolder  is  not  indebted  on 
calls,  the  consent  of  the  directors  to  a  trans- 
fer is  not  necessary,  and  if  he  is  so  indebted 
the  directors  have  no  power  to  consent;  so 
that,  In  either  alternative,  the  prohibition 
against  transfer  without  consent  of  the  di- 
rectors becomes  Ineffective,  and  the  clause 
without  meaning.  A  construction  which 
leads  to  such  results  cannot  be  entertained; 
Where  the  legislative  Intent  is  clear  from 
the  words  used,  it  is  Idle  to  discuss  the  agree- 
ment or  variance  of  such  Intent  from  previ- 
ous legislative  policy.  But,  as  the  subject 
has  been  somewhat  elaborated  in  the  argu- 
ment, it  may  be  well  briefly  to  call  attention 
to  the  trend  of  legislation  In  this  state  to- 
wards the  gradual  assimilation  of  rights  and 
duties  between  members  of  partnerships  and 
of  corporations.  The  statutory  authorization 
of  special,  and  later  of  limited,  partnerships 
has  approximated  the  status  of  the  members 
to  that  of  mere  stockholders,  in  that  they 
may  invest  a  definite  amount  of  capital,  and 
avoid  the  unlimited  common-law  liabilities. 
On  the  other  hand,  when  a  partner  sells  out, 
either  voluntarily  or  Involuntarily,  he  passes 
to  his  vendee  only  a  right  to  an  account,  and 
he  cannot  at  any  time,  unless  by  consent, 
withdraw  from  the  firm,  and  leave  the  others 
to  pay  its  debts;  and  in  this  respect  the  leg- 
islature has  passed  many  acts,  including  the 
one  under  present  consideration,  tending  to 
put  a  stockholder  desirous  of  withdrawing 
In  an  analogous  position  by  requiring  him 
first  to  pay  up  his  Indebtedness  to  the  cor- 
poration. A  uu-niber  of  such  acts  are  cited  in 
the  argument  of  the  appellee,  and  need  not 
be  enlarged  upon  here,  further  than  to  say 
that  they  have  uniformly  received  from  this 
court  a  construction  in  furtherance  of  their 
intent,  and  in  harmony  with  the  view  we 
have  expressed  of  the  act  of  1874.  See  Rog- 
ers v.  Bank,  12  Serg.  &  R.  77;  Grant  v.  Bank, 
15  Serg.  &  R.  140;  Sewall  v.  Bank,  17  Serg. 
&  R.  285;  Bank  v.  Earp,  4  Rawle,  384;  Rail- 
road Co.  v.  Clarke,  29  Pa.  St  146;  Bank  v. 
Armstrong,  40  Pa.  St.  278;  Klopp  v.  Bank, 
46  Pa.  St.  88;  Mount  Holly  Paper  Co.'s  Ap- 
peal, 99  Pa.  St.  513;  Reading  Trust  Co.  v. 
Reading  Iron- Works,  137  Pa.  St.  282,  21  Atl. 
169,  170. 

Decree  affirmed,  at  the  costs  of  appellant 
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McBRIDE  et  al.  v.  RINARD  et  al. 

(Supreme  Court  of  Pennsylvania.     Jan.  6, 

1896.) 

Foreign  Insurance  Company  —  Noncompliance 

with  Statute  —  Action  against 

Agents— Evidence. 

1.  In  an  action  by  the  holders  of  a  fire  in- 
surance policy  against  the  agents  through  whom 
the  insurance  was  procured,  to  enforce  a  per- 
sonal liability  for  the  amount  of  the  loss,  under 
Act  May  1,  1876,  on  the  ground  that  the  com- 
pany issuing  the  policy  had  not  complied  with 
the  state  laws  us  to  foreign  companies,  evidence 
that  the  insured  gave  defendants  a  package,  ad- 
dressed to  the  company,  containing  proofs  of 
loss,  is  admissible  as  tending  to  show  delivery  of 
proofs  of  loss. 

2.  Defendants  having  refused  to  admit  that 
the  company  which  wrote  the  policy  was  a  for- 
eign one,  they  could  not  complain  of  the  admis- 
sion of  evidence  to  show  that  this  was  the  case 
because  such  evidence  also  showed  the  fictitious 
and  fraudulent  character  of  the  company. 

3.  In  order  to  enforce  the  statutory  liability 
for  the  loss  against  an  agent  who  wrote  a  policy 
for  a  foreign  company  which  had  not  complied 
with  the  state  laws,  plaintiffs  need  not  make 
proofs  of  loss  to  the  company  within  the  time 
stipulated  by  the  policy,  but  the  delivery  of  such 
proofs  to  the  agent  is  sufficient. 

4.  Evidence  as  to  whether  defendants  ever 
acted  as  agents  for  any  other  company  which 
had  not  complied  with  the  law  is  inadmissible. 

5.  Act  May  1,  1876,  makes  not  simply  the 
general  agents  of  the  company  liable  lor  the 
amount  of  the  loss,  but  makes  the  party  who 
acts  for  the  company  in  the  particular  transac- 
tion liable. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county;   McCIung,  Judge. 

Action  by  J.  M.  McBride,  Joseph  F.  Rod- 
gers,  and  E.  F.  McBride,  partners  doing  busi- 
ness as  McBride,  Rodgers  &  Co.,  against  John 
Rinard  and  Watklns  ¥.  Williams,  partners  do- 
ing business  as  Rinard  &  Williams.  From  a 
Judgment  for  plaintiffs,  defendants  appeal. 
Affirmed. 

Hudson  &  McCue,  for  appellants.  William 
Tost,  for  appellees. 

DEAN,  J.  The  defendants  are  insurance 
agents  doing  business  at  Braddock,  In  the 
county  of  Allegheny.  The  plaintiffs  owned 
and  operated  a  steam  planing  mill  In  the  bor- 
ough of  Rankin,  same  county.  The  mill,  ma- 
chinery, and  material  of  the  plant  excluding 
the  land,  were  worth  over  $5,000.  On  March 
27,  1893,  the  Westmoreland  Insurance  Com- 
pany, of  Colonial  Beach,  Va.,  issued  to  plain- 
tiffs a  policy  of  Insurance  against  Are,  on  their 
planlng-mlll  property,  in  the  sum  of  $1,000, 
for  the  term  of  one  year.  There  was  an  In- 
dorsement on  the  policy  of  "Other  insurance 
permitted,"  and  plaintiffs  held  another  policy, 
In  the  sum  of  $750,  In  the  Royal  Insurance 
Company,  on  part  of  same  property.  The  de- 
fendants personally  delivered  the  Westmore- 
land policy  to  plaintiffs,  and  received  from 
them  the  premium,  $60,  and  charges.  On  7th 
November,  1893,  all  the  property  insured  was 
destroyed  by  Are.  The  plaintiffs,  further  than 
transmitting  proofs  of  loss  through  defend- 


ants, and  ascertaining  they  wer 
made  no  effort  to  collect  the  amo 
policy  from  the  Westmoreland  Insu 
pany.  The  proof  showed  It  was 
company  chartered  by  the  laws  o 
had  no  office  at  Colonial  Beach,  o 
moreland  county,  Va.  'J.ne  secret 
D.  Verney,  resided  In  the  city  of  W 
and  was  an  employe  of  the  govern 
lonlal  Beach  Is  a  small  village,  40  m 
railroad.  Letters  addressed  to  th 
at  that  post  office  were  remalled  U 
tary,  at  Washington.  The  evide: 
to  show  the  company  had  no  assets 
of  payment,  and  its  substance  cons 
paper  charter,  which  authorized  1 
insurance  business.  The  compan 
complied  with  the  requirements  of 
Act  April  4,  1873,  of  our  state,  < 
an  Insurance  department.  That  » 
follows:  "Sec.  10.  No  person  sb 
agent  or  solicitor  In  this  state  of 
ance  company  of  another  state,  or  t 
eriiment,  in  any  manner  whatever 
risks,  until  the  provisions  of  this 
been  complied  with  on  the  part  c 
pany  or  association,  and  there  has  1 
ed  to  said  company  or  association,  1 
mlssloner,  a  certificate  of  authorit 
that  the  company  or  association  is 
to  transact  business  in  this  state;  i 
be  the  duty  of  every  such  company 
tlon,  authorized  to  transact  busin 
state,  to  make  report  to  the  comn 
the  month  of  January  of  each  3 
oath  of  the  president  or  secreta 
showing  the  entire  amount  of  pi 
every  character  and  description  i 
said  company  or  association  in  this 
iug  the  year  or  fraction  of  a  year  € 
the  thirty-first  day  of  December 
whether  said  premiums  were  receh 
ey  or  in  the  form  of  notes,  credits  o 
substitute  for  money,  and  pay  in( 
treasury  a  tax  of  three  per  centun 
premiums;  and  the  coinmisslonei 
have  power  to  grant  a  renewal  of 
cate  of  said  company  or  associatio 
tax  aforesaid  Is  paid  Into  the  Btatc 
The  company  not  having  compile 
law,  and  being  a  foreign  compa 
wholly  without  authority  to  make  < 
insurance  within  Pennsylvania.  It 
act  May  1, 1876  (being  a  supplemei 
of  1873),  it  is  thus  enacted:  "Th 
any  Insurance  company  of  any  otl 
government  which  does  not  comp 
laws  of  this  commonwealth,  shall 
ally  liable  on  all  contracts  of  lnsu; 
by  or  through  him,  directly  or  in* 
or  on  behalf  of  any  such  comp 
plaintiffs,  averring  that  their  coi 
the  Westmoreland  Company  wot 
and  through  defendants,  as  agei 
company,  brought  suit  against  the 
ly  for  $1,000,  the  amount  of  their  1 
by  that  policy.    The  defendants,  I 
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>f  defense,  denied  they  were  agents  of 
lurance  company,  and  averred  that,  In 
as  they  were  connected  with  this  con- 
they  were  agents  of  plaintiffs.  At  the 
i  the  court  below  the  evidence  offered 
h  sides  was  somewhat  conflicting;   at 

0  the  extent  of  being  susceptible  of  con- 
ory  interpretations.  The  court  submlt- 
:o  the  jury  to  find  the  truth,  Instructing 
if  defendants  were  agents  of  plaintiffs, 
xrald  be  no  recovery;  If,  however,  they 

find  defendants  were  agents  for  the 
loreland  Company  In  procuring  the 
policy,  then  plaintiffs  were  entitled  to 
let  for  the  amount  of  It.  There  was  a 
:  for  plaintiffs,  and,  judgment  being  en- 
hereon,  defendants  now  appeal,  assign- 
errors,— 13  to  rulings  of  the  court  ad- 
it and  rejecting  evidence,  and  2  to  the 

plaintiffs  offered  to  prove  that  after 
«  they  made  out  proof  of  loss  as  to 
estmoreland  policy,  and  delivered  the 
personally  to  defendants,  at  their  of- 
n  Braddock,  Pa.  The  defendants, 
not  denying  the  receipt  of  a  sealed 
je  addressed  to  the  company  at  Colonl- 
ichv  did  deny,  In  their  affidavit  of  de- 
that  they  had  any  knowledge  of  the 
ts  of  the  package,  and  therefore  the 
sion  of  the  evidence  would  tend  to 
ice  them  before  the  jury  on  the  main 
>n,  as  the  Inference  might  be  drawn 
f  they  were  the  agents  of  the  company 
;lve  and  transmit  proofs  of  loss,  they 
Hso  the  agents  to  make  contracts  of 
nee.  If  the  defendants.  Ignorant  of 
It  contained,  merely  received  from 
ffs  a  sealed  package,  and  dropped  it 
post  office,  no  Inference  that  they  were 

for  defendants,  any  more  than  they 
agents  for  plaintiffs,  was  warranted 
at  fact.  They  were  In  no  different 
on  than  that  of  the  messenger  who 
a  letter  intrusted  to  him  in  the  post 

And  the  court,  in  its  ruling,  distinct- 
Ited  the  effect  of  the  evidence  by  say- 
was  prima  facie  evidence  of  the  fact 
delivery  of  the  proofs  of  loss,  and  de- 
its  would  be  entitled  to  make  any  ex- 
ion  they  saw  proper.  Plaintiffs,  as 
ent  to  showing  personal  liability  of  de- 
lts  on  the  contract,  attempted  to  show 
ind  proof  of  its  transmission  to  the 
i  company.  In  making  this  proof,  the 
tep  was  a  delivery  of  the  package  to 
»ne,  whether  agents  or  not,  who  mailed 

this  view,  the  evidence  was  admissi- 
d  the  court  properly  so  ruled. 
second  to  twelfth  assignments,  inclu- 
ire  to  the  admission  of  evidence  not 

1  to  show,  but  the  tendency  of  which 
9  show,  the  fictitious  and  fraudulent 
■ter  of   the   company.     This   was  ob- 

to  as  irrelevant.  Plaintiffs'  case  was 
?d  on  these  two  averments:  (1)  The 
loreland  Company  was  a  foreign  com- 


pany, hot  authorized  to  do  business  in  this 
state,  because  of  noncompliance  with  the 
statutory  requirements;  (2)  defendants  were 
agents  of  this  company  In  making  the  con- 
tract, and  were  therefore  personally  liable 
on  the  contract  It  follows  that  evidence  of 
the  fraudulent  character  of  the  company 
was  Irrelevant.  They  were  not  personally 
liable  under  the  statute  because  of  the  fraud,, 
but  because  of  the  contract  with  the  for- 
eign company  which  was  forbidden.  And 
if  an  offer  had  been  made,  as  an  independent 
element,  to  show  the  company  was  a  fraudu- 
lent one,  to  constitute  liability  on  part  of 
defendants,  the  court  should,  and  doubtless 
would,  have  ruled  It  out  The  objectionable 
evidence  is  contained  in  depositions  taken  on 
commission  by  interrogatories,  cross  Interrog- 
atories, and  answers  thereto.  The  deposi- 
tions are  not  printed  in  full  by  appellants,  as 
tbey  should  have  been,  and  It  Is  difficult  to 
get  before  us  the  exact  scope  of  the  testimo-\ 
ny  as  it  was  before  the  court  below,  where  " 
the  whole  of  it  was  read.  However,  plain- 
tiffs' counsel  and  the  court  below  tried  the 
case  on  this  theory:  The  act  of  1876  makes 
the  agent  personally  liable  on  all  Insurance 
contracts  made  by  or  through  him.  This 
contract  is  to  indemnify  the  assured,  to  the 
amount  of  ?  1,000,  on  loss  by  fire,  if  due  proof 
of  loss  be  made  to  the  company  within  30 
days  thereafter.  Plaintiffs  assumed  the  con- 
tract liability  of  the  company,  and  therefore- 
of  the  agents,  was  fixed  only  when  that  lia- 
bility was  established  by  proof  of  loss  deliv- 
ered to  the  company  as  provided  In  the  con- 
tract, and  that  the  company  actually  had  Its 
office  in  another  state.  Therefore  they  un- 
dertook to  prove  a  delivery  to  these  defend- 
ants of  proof  of  loss  for  transmission  to  the 
company  at  Colonial  Beach,  Va.,  and,  by  wit- 
nesses at  Colonial  Beach  and  Washington, 
the  actual  receipt  through  the  post  office,  by 
the  officers  of  the  company,  of  these  proofs. 
Incidentally  and  necessarily,  the  answers  of 
the  witnesses  at  Colonial  Beach  to  proper  In- 
terrogatories lnferentlally  demonstrated  the 
fraudulent  character  of  the  whole  scheme. 
The  circumstances  attending  the  offer  should 
be  first  noticed:  "Mr.  Yost  Counsel  for 
Plaintiffs:  I  offer  in  evidence  the  depositions- 
of  Gale  Sherman.  Mr.  Hudson,  for  Defend- 
ants: I  object  to  the  deposition,  with  the  ex- 
ception of  the  first  question  and  answer,  and' 
also  object  to  the  second  as  immaterial  and 
Irrelevant.  Mr.  Tost:  The  purpose  is  to 
locate  this  company  outside  the  state  of 
Pennsylvania.  The  Court  (to  defendants' 
counsel):  You  admit  It  Is  a  company  that 
comes  under  the  act  of  assembly?  Mr.  Hud- 
son: I  admit,  if  such  a  company  Is  In  exist- 
ence, and  defendants  are  agents,  they  are  lia- 
ble. By  the  Court:  Do  you  admit  that  it  is 
a  company  that  comes  under  that  act,  and 
If  they  are  agents  they  are  liable?  Mr.  Hud- 
son: That  is,  If  they  have  not  complied  with- 
the  law.    I  have  no  question  that  this  coin- 
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pany  has  not  complied  with  the  law.*  We  do 
not  admit  that  it  is  an  incorporated  com- 
pany outside  of  the  state.  I  cannot  admit 
what  I  don't  know."  This  was  a  very  equiv- 
ocal admission.  If  defendants  had  candidly 
admitted  the  company  was  a  foreign  corpora- 
tion, and  proofs  of  loss  had  been  transmitted 
to  and  received  by  it,  such  admission  would 
have  shut  out  every  word  of  the  deposition 
now  objected  to;  but,  as  the  case  then  stood, 
this  offer  by  plaintiffs  was  justified:  "Mr. 
Yost:  I  propose  to  prove  the  existence  of  this 
company  outside  of  Pennsylvania,  and  also 
that  he  [the  witness]  knew  of  the  company, 
and  was  the  agent  of  it,  and  received  the 
proofs  of  loss  later  on  to  be  offered  in  evi- 
dence." The  court,  in  view  of  the  theory  on 
which  the  case  was  tried,  properly  ruled 
such  evidence  admissible.  The  three  wit- 
nesses to  give  testimony  to  sustain  the  offer 
resided  at  Colonial  Beach  and  Washington. 
In  testifying  to  the  location  of  the  company, 
receipt  of  the  proofs,  their  transmission  to 
Washington,  and  delivery  to  the  secretary, 
the  facts  that  Colonial  Beach  was  a  small 
village  40  miles  from  a  railway;  that  the 
package  of  proofs  was  remalled  to  Wash- 
ington, and  receipted  for  by  the  keeper  of 
a  boarding  house,  and  by  her  delivered  to 
an  agent  of  the  company,— left  room  for  no 
other  Inference  than  that  the  company  was 
fraudulent.  But  of  this  defendants  have 
no  right  to  complain,  because,  by  objections 
and  equivocal  admissions,  they  Imposed  on 
plaintiffs  proof  of  alleged  material  facts, 
from  which  the  jury  would  draw  an  obvious 
inference.  The  facts  being  properly  proven, 
the  court  could  not  exclude  the  prejudicial 
inference.  It  was  not  necessary  for  plain- 
tiffs to  go  as  far  as  they  did,  and  fix  lia- 
bility of  defendants  by  proving  they  (the 
plaintiffs)  had,  after  the  fire,  complied  with 
every  subsequent  condition  imposed  upon 
the  assured  by  the  contract.  Both  parties 
In  the  court  below  assumed  that  plaintiffs 
must  make  proofs  of  loss  to  the  company 
within  the  time  stipulated  by  the  policy; 
that  is,  the  right  to  demand  payment  from 
the  company  must  be  fixed  under  the  indem- 
nity contract  before  defendants  could  be 
called  upon  personally  to  answer  under  the 
statute.  This,  in  effect,  assumed  the  liabili- 
ty of  the  agents  to  be  no  higher  than  that  of 
sureties  or  guarantors  for  the  foreign  com- 
pany, which  had  violated  the  law.  We  think 
the  statute  fairly  susceptible  of  a  more  rigor- 
ous interpretation,  as  against  the  agents, 
than  this.  It  declares  the  agent  of  a  for- 
eign insurance  company  which  has  not  com- 
plied with  the  law  shall  be  personally  lia- 
ble on  the  contracts  of  such  company.  The 
moment  the  agent  makes  a  contract  for  a  for- 
eign company  which  has  neglected  to  obtain 
the  proper  authority  from  the  Insurance  com- 
missioner to  do  business  within  the  state, 
that  is  the  inception  of  the  agent's  liability 
on  the  contract,  which  la  consummated  by 


the  loss  by  fire.  Proofs  of  loss,  deliver* 
to  him,  would  be  sufficient  The  words  « 
the  act  make  him  liable  as  one  of  the  pit] 
clpals  to  the  contract.  They  do  not  declaj 
he  shall  be  personally  liable  in  case  prooo 
of  loss  are  furnished  the  company  at  H 
office  in  the  foreign  state,  or  in  case  tit 
office  of  the  company  cannot  be  found,  or 
is  insolvent  or  fraudulent,  but  that  he  "sha 
be  personally  liable  on  all  contracts  mad 
by  or  through  him  directly  or  indirectly 
The  contract  liability  is  complete  the  momei 
the  loss  occurs,  and  is  payable  upon  pro* 
thereof  to  him  who  is  answerable  thereto 
—the  agent  And  this  view  is  practical! 
that  of  counsel  for  appellants  here,  to  su: 
tain  his  assignments  of  error  to  the  admii 
sion  of  the  testimony,  but  he  embodied  n 
such  proposition  in  his  objection  In  the  com 
below.  There  it  in  effect  was  that  the  ev 
dence  tended  to  prove  the  fraudulent  cha: 
acter  of  the  company,  and  was  therefore  ii 
relevant  If  it  was  necessary,  as  was  ai 
Burned  at  the  trial,  to  prove  the  company' 
office  was  outside  the  state,  and  proofs  c 
loss  reached  that  post  office,  there  was  b 
error  in  admitting  the  evidence.  The  at 
signment8  of  error  from  second  to  twelftl 
Inclusive,  are  overruled. 

As  to  the  thirteenth  assignment:  W.  1 
Williams,  one  of  defendants,  when  on  tl 
stand,  was  asked  by  plaintiffs  If  defendant 
had  not  procured  two  other  policies  from  tl 
general  agents  of  the  Westmoreland  compi 
ny,  and  the  answer  was  in  the  affirmativ 
Afterwards,  when  recalled,  he  was  aske 
by  his  own  counsel  this  question:  "Did  yo 
ever,  or  did  your  firm  ever,  act  as  agent  fc 
any  company  in  Pennsylvania  that  had  n< 
complied  with  the  law?"  This  was  objects 
to,  and  the  objection  sustained.  Such  a  gei 
eral  question  had  no  relevancy  to  the  issu 
The  point  in  controversy  was  whether  d< 
fendants  were  agents  of  the  Westmorelan 
in  making  this  particular  contract— nc 
what  in  the  course  of  their  business,  the 
had  ever  done.  It  is  argued,  the  answc 
would  have  explained  the  admission  tha 
two  other  policies  had  been  taken  from  th 
general  agents  of  this  company.  If  so,  tha 
purpose  was  not  stated,  and  such  answ« 
would  not  have  been  responsive  to  the  ir 
terrogatory.  As  the  record  stands  befor 
us,  the  court  committed  no  error  in  sustain 
ing  the  objection. 

The  fourteenth  assignment  Is  to  this  in 
struction  of  the  court  to  the  jury:  "This  ar 
of  assembly  does  not  make  simply  the  gen 
eral  agents  of  the  company  liable.  It  make 
the  party  who  acts  for  the  company  in  th 
particular  transaction  liable.  It  is  not  nee 
essary,  In  order  to  find  against  the  defend 
ants  here,  that  you  should  find  that  the] 
had  been  the  agents  of  this  company  in  othei 
transactions.  If  you  find  that  they  were  th< 
agents  of  that  company  in  this  partleula: 
transaction,— that  they  were  the  agents  bj 
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through  whom  this  contract  was  had,— 
i  they  would  be  liable."  This  Is  manifestly 
jrrect  interpretation  of  the  Intent  of  the 
slature,  from  the  language  they  used.  If 
limitation  of  the  penalty  to  general 
uts  had  been  the  purpose,  It  would  have 
i  easy  to  say  so  by  merely  prefixing  the 
active  to  "agent."  The  omission  of  It 
es  no  doubt  of  the  Intention.  And,  clear- 
f  the  penalty  had  been  restricted  to  gen- 
agents  alone,  the  act  would.  In  large  de- 
t,  have  failed  in  its  purpose,  for  but  a 
11  proportion  of  insurance  contracts  are 
•ted  by  general  agents.  Nearly  all  are 
;ited  by  local  agents.  With  these  the 
lie  deal,  and  through  them  make  their 
i-acts  with  the  companies.  The  four- 
th assignment  is  overruled, 
le  fifteenth  assignment,  that  the  verdict 
gainst  the  evidence,  raises  a  question 
:-h  was  for  the  court  below,  on  a  motion 
a.  new  trial.  The  evidence  as  to  whether 
udaxits  were  agents  fur  plaintiffs,  or  for 
company,  to  solicit  Insurance  from  plaln- 
,  was  clearly  for  the  jury,  and  was  sub- 
ed  to  them  in  an  unexceptionable  charge. 
;  it  is  the  declared  policy  of  the  common- 
lth,  in  the  interest  of  the  public,  to  reg- 
b  the  business  of  insurance,  the  law  be- 
us,  if  firmly  enforced  by  the  courts, 
t  tend  to  promote  that  policy.  It  is  a 
lesome  law;  works  no  hardship  on 
its  of  honest  companies.  It  is  but  little 
ble  to  him  who  is  about  to  negotiate  a 
ract  of  insurance  with  a  property  holder 
scertain  from  the  Insurance  department 
ther  the  company  Is  seeking  to  do  busl- 
in  violation  of  law.  If  it  is,  then  be 
shonest  in  soliciting  for  It  a  policy,  and 
no  reason  to  complain  when  personal 
onsibllity  is  enforced  by  the  policy  hold- 
lf  the  agent  do  not  take  the  trouble  to 
ire  as  to  the  authority  of  his  principal 
to  business  in  the  state,  he  will  save 
ey  by  not  taking  the  trouble  to  defend 
svsult  against  himself,  personally,  on  the 
ract    The  judgment  Is  affirmed. 


)FSTITLER  et  al  v.  HOSTETTER  et  al. 

reme  Court  of  Pennsylvania.    Jan.  6,  1886.) 

ri— Amendment  op  Bill— Dblat  is  Taking 
Testimony. 

1.  Where  there  is  a  delay  of  several  years 
pplying  for  leave  to  amend  the  bill,   and 
application  ia  not  made  until  after  the  tes- 
v.  38A.no.  15— 48 


timony   has  been  taken,   it  is   proper  to   refuse 
the  application. 

2.  Where  the  delay  of  the  master  in  taking 
testimony  is  at  plaintiff's  request,  and  the  tak- 
ing of  testimony  is  pursuant  to  agreement,  it  is 
error  to  strike  tie  master's  report  and  testimony 
from  the  record  on  the  application  of  plaintiff, 
because  the  testimony  was  not  taken  within  the 
time  fixed  by  rule  of  court. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county. 

Bill  by  John  Hoofstitler  and  Christian  L. 
Stoner,  surviving  executors  of  the  last  will 
and  testament  of  Jacob  Hostetter,  against 
D.  Herbert  Hostetter,  administrator  of  David 
Hostetter,  deceased,  and  Charles  W.  Cooper, 
surviving  executor  of  George  W.  Smith,  de- 
ceased, to  set  aside  an  assignment  of  a  cer- 
tain secret  recipe  as  having  been  fraudu- 
lently procured,  and  to  obtain  an  account- 
ing. Prom  a  decree  for  defendants,  plaintiffs 
appeal.    Affirmed. 

Levi  Bird  Duff,  F.  E.  Andrews,  J.  D.  An- 
drews, and  O.  F.  Woodruff,  for  appellants. 
Johns  McCleave  and  D.  T.  Watson,  for  ap- 
pellees. 

PER  CURIAM.  In  view  of  the  circum- 
stances, the  action  of  the  court  In  refusing 
plaintiffs'  application  for  leave  to  amend 
their  bill  was  free  from  error.  The  delay  of 
several  years  in  making  the  application  was 
very  great,  and,  moreover,  it  was  not  made 
until  after  the  testimony  on  both  sides  was 
token.  It  would  be  contrary  to  every  rec- 
ognized precedent  to  allow  an  amendment  in 
such  a  case.  Story,  Eq.  Pi.  %  887;  1  Danlell, 
Ch.  Prac.  417;  1  Beach,  Mod.  Eq.  Prac.  5 
159;  6  Am.  &  Eng.  Enc.  Law,  807.  For  like 
reasons,  the  refusal  of  plaintiffs'  motion  to 
strike  from  the  record  the  master's  report 
and  the  testimony  was  entirely  proper.  The 
delay  was  at  plaintiffs'  request,  and  the  tak- 
ing of  testimony  was  "pursuant  to  agree- 
ment." As  stated  by  the  court  below,  "to 
now  let  them  take  advantage  of  their  own 
delay  would  be  intolerable;  and,  if  it  Is  nec- 
essary, an  order  will  now  be  made  nunc  pro 
tunc  extending  the  time  so  as  to  bring  the 
case  within  the  rule  of  court."  It  is  unnec- 
essary to  express  any  opinion  as  to  the  validi- 
ty of  the  rule  thus  referred  to.  We  find 
nothing  in  any  of  the  other  specifications  of 
error  that  would  justify  a  reversal  or  modi- 
fication of  the  decree,  nor  do  we  think  that 
either  of  them  involves  any  question  that  re- 
quires discussion.  They  are  all  dismissed. 
Decree  affirmed,  and  appeal  dismissed,  with 
costs  to  be  paid  by  the  plaintiffs. 
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DONNELLY  et  aL  v.  RAFFERTY  et  aL 

(Supreme  Court  of  Pennsylvania.     Jan.  6, 
1896.) 

Joint  Dbsd— Execution  and  Delivery. 

1.  Where,  to  avoid  a  family  quarrel,  each 
of  the  remainder-men  under  a  devise  agrees  to 
join  in  a  conveyance  to  the  life  tenants,  provided 
it  is  joined  in  by  all  the  remainder-men,  the  con- 
sideration for  the  deed  fails  if  any  of  the  re- 
mainder-men fail  to  join  therein. 

2.  The  fact  that  a  deed  calling  for  execu- 
tion by  several  parties,  and  which  it  was  agreed 
should  be  executed  by  all  such  parties,  was 
given  by  the  counsel  who  prepared  it  to  a  no- 
tary, who  obtained  the  signatures  and  acknowl- 
edgments of  part  of  the  grantors,  and  then  re- 
turned it  to  the  co jnsel,  does  not  show  that#  it 
was  delivered,  so  far  as  concerned  the  parties 
who  had  executed  it. 

3.  Where  a  deed  drafted  in  attempted  per- 
formance of  a  family  agreement  was  abandoned 
before  delivery  because  the  parties  to  the  agree- 
ment would  not  sign  the  same,  and  another  deed 
was  substituted,  m  the  hope  that  it  might  be 
more  satisfactory,  the  fact  that  the  latter  also 
failed  of  its  object,  and  was  never  delivered,  did 
not  revive  the  prior  deed. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county. 

Bill  by  Charles  Donnelly,  Jr.,  and  others, 
against  Margaret  J.  Rafferty  and  Rose  Ann 
Rafferty,  to  cancel  a  deed.  From  a  decree 
for  plaintiffs,  defendants  appeal.    Affirmed. 

Charles  E.  Hogg,  W.  H.  Tomllnson,  tand 
F.  C.  McGlrr,  for  appellants.  Knox  &  Reed 
and  lams  &  Brock,  for  appellees. 

MITCHELL,  J.  Notwithstanding  the  nu- 
merous assignments  of  error,  and  the  earn- 
est and  exhaustive  argument  of  appellants' 
counsel  upon  them,  this  case  depends  wholly 
on  the  correctness  of  the  master's  finding 
of  fact  that  the  deed  of  February  6th  was  to 
be  executed  by  all  the  devisees  in  remainuer 
under  James  Rafferty's  will,  before  It  should 
become  operative  as  to  any,  and  that  neither 
it  nor  the  later  deed,  of  February  17th,  was 
ever  delivered.  An  examination  of  the  evi- 
dence satisfies  us  that  the  master's  finding 
was  correct,  and  that  no  other  conclusion 
could  be  sustained.  James  Rafferty  devised 
all  his  estate  to  his  two  sisters,  the  appel- 
lants, for  life,  with  remainders  to  certain 
nieces  and  a  nephew  in  fee.  He  was  of 
sound  mind,  as  found  by  the  master,  and 
had  the  unquestionable  right  to  do  as  he 
pleased  with  his  own.  But  the  appellants 
chose  to  be  dissatisfied,  and  threatened  u> 
contest  the  will.  There  was  no  ground  for 
a  contest,  as  even  their  own  counsel  advised 
them;  but  nevertheless  they  proceeded  to 
use  the  threat  of  one  as  a  club  to  extort  a 
release  from  the  remainder-men  of  the  es- 
tates that  the  testator  had  given  them.  This 
was  so  far  successful  that  the  deed  now  in 
controversy  was  prepared,  and  was  exe- 
cuted by  some  of  the  parties.  It  was  a  vol- 
untary conveyance  of  an  undoubted  legal 
estate,  for  which  there  was  no  consideration 


even  suggested,  except  the  avoidance  of  a 
family  quarrel,  and  perhaps  scandal,  by  a 
contest  over  the  wilL  This  consequence 
would  be  just  as  certain  and  just  as  dis- 
agreeable if  made  against  one  remainder- 
man as  against  all;  and  Rose  Ann  Rafferty, 
one  of  the  appellants,  testified  distinctly 
that  she  did  not  Intend  to  relinquish  the  con- 
test unless  all  should  give  up  their  shares. 
The  circumstances  therefore  raise  a  strong 
presumption  that,  as  a  family  arrangement, 
all  were  to  join  In  It,  or  It  would  fall 
through;  for,  unless  all  joined,  the  whole 
object  would  be  lost,  and  the  whole  consid- 
eration to  the  remainder-men  would  fail. 
That  the  actual  agreement  of  the  parties 
was  in  accordance  with  the  presumption,  we 
have  the  positive  testimony  of  Charles  Don- 
nelly, one  of  the  four  persons  present  at  the 
Sunday  afternoon  meeting  at  which  the  ar- 
rangement was  started,  and  the  equally  sig- 
nificant testimony  of  Rose  Ann  Rafferty. 
already  quoted.  The  testimony  of  Alice 
Donnelly  and  of  Gilbert  Rafferty  and  his 
wife  Is  to  the  same  effect.  In  accordance 
with  this  Intent,  the  appellants  and  Bernard 
Rafferty,  father  of  the  complainants,  and 
acting  for  them,  went  to  counsel;  and  under 
their  direction  he  prepared  two  deeds,  one 
for  the  remainder-men  in  Allegheny  county 
to  sign,  and  the  other  for  those  residing 
elsewhere,  thus  including  all  as  grantors. 
Some  of  the  parties  refused  to  sign  these 
deeds,  and  the  later  deed,  of  February  17th. 
was  then  prepared  by  the  same  counsel, 
with  a  view  to  obviate  certain  specified  ob- 
jections. This  deed  also  named  all  the  re- 
mainder-men as  grantors.  All  the  acts  of 
the  parties  thus  concur  in  pointing  to  a  joint 
conveyance  by  all  the  parties  in  remainders. 
Against  this  convincing  evidence  there  is 
no  testimony,  except  that  of  the  appellants 
and  Nellie  Mowry  that  no  such  condition  was 
made  by  them,  or  in  their  presence.  The 
counsel  for  appellants,  who  have  presented 
everything  that  learning  and  diligence  couui 
suggest,  rely  on  the  legal  principle  that  a 
grantor  cannot  set  up  any  intent  or  condi- 
tion different  from  that  appearing  on  the 
face  of  the  deed,  unless  declared  at  the  une 
of  execution;  citing  Blight  v.  Schenck,  10 
Pa.  St.  285,  and  Stinger  v.  Com..  26  Pa.  St. 
422.  But  the  difference  Is  obvious.  Those 
were  cases  of  complete  deeds,  to  wiiose 
effectiveness  nothing  was  wanting  but  de- 
livery, and  a  delivery  made  by  the  grantor 
to  a  third  person  for  the  grantee. 

It  is  further  argued  for  appellants  that  a 
mere  expectation  by  the  plaintiffs  that  the 
other  remainder-men  would  join  in  the  deed 
would  not  deprive  it  of  its  force  as  a  convey- 
ance by  those  who  did  sign,  and  many  cases 
are  cited  to  this  effect  This  may  be  freely 
conceded,  but,  as  already  sold,  the  evidence 
here  Is  convincing  that  it  was  not  a  mor» 
expectation,  but  an  essential  part  of  the 
agreement,  that  all  should  join.     Though  the 
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rtates  of  the  grantors  were  several,  the 
msideratlon  for  their  conveyance  was  sta- 
le;  and,  without  the  Joint  action  of  all,  the 
msideratlon  would  fall  as  to  each. 
There  remains  the  question  of  delivery. 
Ithough  the  consideration  for  the  convey- 
lce  under  the  family  agreement  would  not 
iss  until  all  joined  in  the  deed,  yet  any 
'  the  grantors  might  waive  that  requisite, 
i  to  himself,  and  make  an  effectual  deliv- 
7  of  what  would  then  become  a  voluntary 
mveyance.  The  evidence  and  the  clrcum- 
ances,  however,  do  not  sustain  such  con- 
ruction  of  the  action  of  complainants, 
be  deed  of  February  6th  called  for  four 
lucipal  grantors,  besides  the  wife  of  one 
id  the  husband  of  another.  The  contempo- 
ry  deed  called  for  the  fifth  grantor,  Mrs. 
illard,  and  her  husband,  who  lived  in  Chi- 
go.  The  family  arrangement  was  made 
r  Charles  Donnelly,  on  behalf  of 'his  wife, 
id  Bernard  Rafferty,  on  behalf  of  his  chil- 
■en,  and  It  does  not  appear  that  at  any 
ne  there  was  a  general  meeting  of  all  the 
trties.  Those  who  came  into  the  agreement 
fl  so  by  acquiescence  in  what  Donnelly  and 
irnard  Rafferty  had  done  in  their  behalf, 
is  manifest,  therefore,  that  the  execution 
the  deeds  was  not  to  be  the  simultaneous 
t  of  the  parties  assembled  for  that  purpose, 
it  that  each  was  to  execute  it  separately, 
ough  in  accordance  with  the  general  agree- 
?nt,  and  this  was  the  course  that  was  actu- 
ly  pursued.  The  deed  was  given  by  the 
unsel  who  prepared  it,  to  a  notary,  who 
tained  the  signatures  and  acknowledg- 
:nts  of  the  complainants,  and  then  returned 
to  the  counsel  from  whom  he  had  received 
So  far  there  is  an  entire  absence  of  evi- 
nce of  the  Intent  of  any  of  the  parties  sign- 
?  to  dispense  with  the  requirements  of  the 
reement;  and  there  is  certainly  no  pre- 
niption  that  an  Instrument  calling  for  exe- 
tlon  by  several  parties,  for  a  single  con- 
leration,  which  will  not  be  effectual  to  any 
less  all  join,  is  meant  to  be  delivered  in 
incomplete  state,  when  only  partly  signed, 
(livery  1»  the  transfer  of  possession  with 
*nt  to  pass  title.  Here,  as  already  said, 
i  evidence  fails  to  show  any  such  Intent 
te  principle  Is  so  elementary  as  not  to 
ed  the  citation  of  authority,  but  reference 
ly  be  made  to  Overman  v.  Kerr,  17  Iowa, 
>,  as  an  instructive  case  on  very  analogous 
rts. 
Jut  there  is  still  another  reason  why  the 


deed  of  February  6th  cannot  be  considered  as 
operative,  and  that  is  the  practically  undis- 
puted evidence  In  regard  to  the  preparation 
of  the  deed  of  February  17th.  The  former 
had  failed  of  its  purpose,  and  was  an  in- 
complete Instrument  Alice  Rafferty  had  re- 
fused to  sign;  Gilbert  had  drawn  his  pen 
through  his  signature;  Mrs.  Willard  had 
not  signed  the  contemporary  deed  which  was 
to  be  part  of  the  same  transaction;  Charles 
Donnelly  had  explicitly  stated  that  he  and 
bis  wife  would  not  be  bound  unless  all  sign- 
ed; and  Rose  Ann  Rafferty  had  said,  with 
equal  positiveness,  that  she  would  not  give 
up  her  threatened  contest  of  the  will  unless 
she  and  her- sister  got  all  the  shares.  The 
deed  was  therefore  not  only  Incomplete  on 
its  face,  but  had  utterly  failed  of  Its  purpose, 
and  the  whole  arrangement  was  In  danger 
of  falling  through.  But  Bernard  Rafferty 
was  still  desirous  that  his  children  should  all 
agree  to  what  he  had  done  on  their  behalf, 
and  he  thought  that,  with  certain  changes, 
they — particularly  Alice— would  do  so.  He 
accordingly  proposed  to  Mr.  Buchanan,  the 
attorney  who  had  drawn  the  deed,  to  make 
a  new  one,  but  Buchanan  refused  until  be 
had  consulted  appellants.  He  did  so.  Under 
his  advice,  they  agreed;  and  he  then  prepared 
the  deed  of  February  17th,  which,  as  he 
testifies,  included  all  the  parties  in  remain- 
der. The  result  of  the  evidence  on  this  point, 
which  is  uncontradicted  in  any  way,  leads 
irresistibly  to  the  conclusion  reached  by  the 
learned  master,  that  the  deed  of  February 
6th  was  abandoned  before  delivery,  as  an 
abortive  effort  to  carry  out  the  family  ar- 
rangement, and  the  deed  of  February  17th, 
by  consent  of  all  parties,  put  in  its  place, 
In  the  hope  of  its  being  more  successful.  The 
fact  that  It  also  failed  of  its  object  and  was 
never  delivered,  could  not  revive  the  prior 
deed,  which  was  functus  officio. 

Objection  is  made  by  appellants  that  Nellie 
Mowry  Is  not  a  party,  either  complainant 
or  respondent  to  the  bill.  It  is  not  necessa- 
ry that  she  should  be.  She  was  a  devisee 
in  remainder,  and  one  of  the  grantors  who 
signed  the  deed  of  February  6th,  but  has 
taken  no  part  in  the  litigation.  The  result  of 
it  will  not  affect  her  In  any  way,  and,  If 
she  chooses  to  let  the  deed  stand  as  a  volun- 
tary conveyance  of  her  estate,  the  rights  of 
the  other  parties  are  in  no  wise  affected  by 
such  action  on  her  part  Decree  affirmed, 
at  the  cost  of  appellants. 
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SEAMAN  t.  BOROUGH  OP  WASHING- 
TON.    (No.  91.) 

(Supreme  Court  of  Pennsylvania.     Jan.  6, 
1896.) 

Repeal  or  Statute— Chanob  or  Street  Grade— 
Assess*  ent  or  Damages. 

1.  Act  May  24,  1878,  giving  to  an  abutting 
owner  the  right  to  have  damage  arising  from  a 
change  of  grade  assessed  against  the  borough, 
was  not  repealed  by  Act  May  16,  1891,  provid- 
ing, comprehensively,  for  proceedings,  to  be  in- 
stituted by  municipalities  chiefly,  in  all  cases  of 
laying  out,  opening,  widening,  and  extending 
streets,  alleys,  and  mains,  and  for  the  building 
of  bridges,  piers,  abutments,  sewers,  and  other 
works,  and  for  ascertaining  in  one  proceeding 
all  the  damages  suffered  by  all  abutting  own- 
ers affected  by  the  particular  improvement,  and 
assessing,  upon  all  properties  benefited,  the 
amounts  of  the  benefits  as  a  fund  out  of  which 
to  pay  the  damages. 

2.  The  act  of  1878  giving  a  remedy  against 
the  borough  for  damage  in  case  of  a  change  of 
grade  "without  the  consent  of  such  owner,  or 
in  cose"  the  borough  authorities  "fail  to  agree 
with  the  owner  for  the  proper  compensation," 
the  owner  need  not  first  present  a  claim  for  dam- 
ages to  the  couacil;  nor  is  an  unsuccessful  at- 
tempt to  agree  a  jurisdictional  fact,  essential  to 
recovery, — the  mere  absence  of  consent  of  the 
owner  to  the  change,  or  a  mere  failure  to  agree, 
being  sufficient. 

3.  If  the  lot  owner  is  allowed  by  the  bor- 
ough to  plant  shade  trees  between  the  line  of  the 
pavement  and  the  driveway,  and  they  are  cared 
lor  by  him  a  long  number  of  years,  so  that  they 
may  add  value  to  his  property,  their  destruction 
may  be  considered  in  determining  how  the  mar- 
ket value  of  the  property  is  affected  by  the 
change  of  grade. 

4.  If  a  porch  is  erected  over  a  part  of  the 
pavement  by  permission  of  the. borough,  on  an 
established  grade,  mi  injury  to  the  porch  may 
be  considered  in  determining  the  effect  of  a 
change  in  grade  on  the  market  value  of  the 
property. 

Appeal  from  court  of  common  picas,  Wash- 
ington county;   Mcllvalne,  Judge. 

Proceeding  by  John  W.  Seaman  against 
the  borough  of  Washington  for  the  assess- 
ment of  damage  arising  from  a  change  of 
grade.  From  the  Judgment  rendered,  de- 
fendant appeals.     Affirmed. 

The  fourth  assignment  of  error  was  as  fol- 
lows: "The  court  erred  In  his  charge  to  the 
jury  In  not  affirming,  without  qualification, 
defendant's  fourth  point,  *  *  *  said 
point  and  the  answer  of  the  court  thereto 
being  as  follows:  The  evidence  showing 
that  the  shade  trees  in  front  of  the  premises 
of  J.  W.  Seaman,  and  porch  in  front  of  the 
premises  owned  by  the  Seaman  heirs,  for 
which  the  plaintiffs  claim  damages,  were  lo- 
cated upon  and  within  the  lines  of  the 
street,  and  so  located  subsequent  to  the 
establishment  of  said  street,  they  were  in 
the  places  they  occupied  by  the  sufferance 
of  the  borough;  and  In  removing  them,  or  in 
grading  so  that  they  were  affected,  the  de- 
fendant borough  cannot  now  be  called  upon 
to  respond  In  damages  for  their  removal  or 
injury.'  Answer:  'Now,  that  Is  affirmed  so 
far  as  to  say  that  you  cannot  allow  any  spe- 
cific damages  for  any  of  these  things,  as 


we  have  already  charged  you;  but  as  to 
whether  or  not  they  can  be  taken  Into  con- 
sideration, as  affecting  the  market  value, 
depends  upon  circumstances,  upon  facts  as 
you  may  find  them  under  the  testimony  that 
has  been  adduced.  The  streets,  of  course, 
are  for  public  travel,  but  the  soil  to  the  mid- 
dle of  the  street  belongs  to  the  lot  owner: 
and  If  the  borough  permits  or  allows  a  lot 
owner  to  plant  shade  trees  between  the  lines 
of  the  pavement  and  the  driveway,  and 
shade  trees  are  planted  by  the  owner  with 
this  consent  or  permission  of  the  borough, 
and  are  cared  for  for  a  long  number  of 
years,  so  that  they  may  add  value  to  his 
property,  and  they  were  planted  on  the  es- 
tablished grade  at  the  time  they  were  plant- 
ed, we  instruct  you  that  any  change  of 
grade  that  would  destroy  those  trees  would 
be  such  a  consequential  Injury  to  the  lot  as 
could  be  taken  into  consideration  by  the 
jury  In  determining  how  the  market  value 
of  the  property  was  affected  by  the  change 
of  grade.  And  the  same  thing  can  be  said 
In  regard  to  this  porch.  As  I  said  before, 
the  pavements,  primarily,  are  for  people  to 
walk  upon,  for  the  people  that  pass  along 
the  streets;  but  they  are  under  the  control 
of  the  borough,  and  If  the  borough  sees  fit. 
for  the  convenience  of  these  people  that  have 
dwellings  on  the  street,  to  allow  a  certain 
portion  of  the  pavement  to  be  occupied  by  a 
porch,  and  the  porch  Is  erected  by  the  lot 
owner  In  pursuance  of  a  privilege  granted, 
and  It  is  within  the  grant,  and  Is  erected  on 
a  grade  that  has  been  previously  established 
by  the  borough,  and  the  borough  then  chan- 
ges the  grade  of  the  street,  so  as  to  In- 
terfere with  the  house  or  Its  approach,  then 
we  Instruct  you  that  any  Injury,  even  to  the 
porch,  would  be  such  an  Injury,  although 
consequential,  as  can  be  taken  Into  consid- 
eration by  the  Jury  In  determining  whether 
or  not  the  market  value  of  the  property 
has  been  affected  by  the  Improvement.' " 

Albert  S.  Sprowls,  for  appellant.  Todd  & 
Wiley,  for  appellee. 

GREEN,  J.  The  principal  contention  of 
the  appellant  in  this  case  is  that  the  act  of 
May  24,  1878  (P.  L.  129),  under  which  the 
present  proceeding  was  Instituted,  was  re- 
pealed by  the  act  of  May  16,  1891  (P.  L.  751. 
The  proceeding  was  a  petition  of  the  plain- 
tiff to  the  court  of  common  pleas  of  Wash- 
ington county  to  appoint  five  viewers  to 
assess  the  damages  alleged  to  have  been  sus- 
tained by  him  by  reason  of  a  change  of 
grade  made  by  the  defendant  In  the  street 
and  sidewalk  In  front  of  his  premises  sit- 
uate on  Chestnut  street  in  the  borough  of 
Washington.  The  proceeding  was  Institut- 
ed under  the  act  of  1878,  and.  if  it  has  been 
repealed  by  the  act  of  1891,  the  plaintiff  has 
no  ciisc.  The  learned  court  below  held  that 
the  act  of  1878  was  not  repealed,  and  ap- 
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pointed  the  viewer*,  who  assessed  the  dam- 
ages, from  which  assessment  the  defendant 
appealed  to  the  common  pleas,  where  the 
case  was  tried  before  a  Jury,  who  found  In 
favor  of  the  plaintiff,  and  from  the  judgment 
on  the  verdict  this  appeal  was  taken. 

There  was  no  repealing  clause  In  the  act  of 
1S01,  and  the  contention  of  the  defendant  Is 
that  the  act  of  1878  was  repealed  by  necessary 
Implication,  because  the  two  acts  are  so  incon- 
sistent that  they  cannot  stand  together.  Aft- 
er a  careful  reading  of  the  two  acts,  we  are 
convinced  that  the  court  below  correctly  de- 
cided the  question,  and  that  the  act  of  1878 
was  not  repealed  by  the  act  of  1881.  The  act 
of  1878  consists  of  a  single  section,  and  It  pro- 
vides "that  in  all  cases  where  the  proper  au- 
thorities of  any  borough,  within  this  common- 
wealth have  or  may  hereafter  change  the 
grade  or  lines  of  any  street  or  alley,  or  in  any 
way  alter  or  enlarge  the  same  thereby  causing 
damage  to  the  owner  or  owners  of  property 
abutting  thereon,  without  the  consent  of  such 
owner  or  in  case  they  fall  to  agree  with  the 
owner  thereof  for  the  proper  compensation  for 
the  damage  so  done  or  likely  to  be  done  or 
sustained,"  the  court  of  common  pleas,  on  ap- 
plication, by  petition,  of  the  burgess  and  coun- 
cil, or  the  owner  of  the  property  Injured,  shall 
appoint  five  disinterested  persons  as  viewers, 
who  shall  view  the  premises,  and  assess  the 
damages,  and  report  their  proceedings  to  the 
court  The  title  of  the  act  of  1878  is  "An  act 
for  appointing  viewers  to  assess  damages 
where  streets  and  alleys  are  changed  in  grades 
or  location,  in  the  several  boroughs  of  this 
commonwealth."  It  will  be  observed  at  once 
that  the  jurisdiction  conferred  by  the  act  is 
limited  to  the  boroughs  of  the  commonwealth, 
and  to  changing  the  grade  or  lines  of  any 
street  or  alley,  or  in  any  way  altering  or  en- 
larging the  same.  No  authority  is  given  to 
open  or  lay  out  streets  and  alleys,  nor  to  con- 
struct sewers,  bridges,  or  other  works,  or  va- 
cate streets  or  alleys.  The  act  of  1891,  In  its 
firet  section,  provides  "that  all  municipal  cor- 
porations of  this  commonwealth  shall  have 
power  whenever  it  shall  be  deemed  necessary 
In  the  laying  out,  opening,  widening,  extend- 
ing, or  grading  of  streets,  lanes,  or  alleys,  the 
construction  of  bridges  and  the  piers  and 
abutments  therefor,  the  construction  of  slopes, 
embankments,  and  sewers,  the  changing  of 
water  courses  or  vacation  of  streets  or  alleys, 
to  take,  use,  occupy,  or  injure  private  lands, 
property,  or  materials";  and,  in  case  the  com- 
pensation for  damages  for  benefits  has  not 
been  agreed  upon,  the  court  of  common  pleas, 
or  a  judge  thereof  in  vacation,  on  application, 
by  petition,  by  the  municipal  corporation  or 
any  person  interested,  shall  appoint  three  free- 
holders as  viewers  to  view  the  premises,  and 
they  must  give  public  notice,  for  at  least  10 
days,  in  one  or  more  newspapers,  of  their  first 
meeting.  The  second  section  directs  the  view- 
ers to  hear  all  parties  interested,  after  having 
viewed  the  premises  and  examined  the  proper- 


ty, and  to  estimate  and  determine  the  dam- 
ages for  property  taken,  Injured,  or  destroy- 
ed, and  to  whom  the  same  is  payable.  They 
shall  also  determine  the  benefits,  and  there- 
upon they  shall  prepare  a  schedule  thereof, 
and  give  notice  to  all  parties  to  whom  dam- 
ages are  allowed,  or  npcn  whom  assessment? 
for  benefits  are  made,  of  a  time,  not  less  than 
10  days  thereafter,  and  of  a  place,  when  said 
viewers  will  meet  and  exhibit  said  schedule, 
and  hear  all  exceptions  thereto  and  evidence. 
After  they  have  heard  and  disposed  of  all  ex- 
ceptions filed,  they  shall  make  report  of  theft? 
action  to  the  court,  and  file  a  plan  showing 
the  Improvements  and  the  properties  Injured, 
and  also  the  properties  benefited,  after  which 
public  notice  must  be  given  of  the  filing  of  the 
report,  and  that,  unless  exceptions  are  filed 
within  30  days,  the  report  will  be  confirmed 
absolutely.  Other  provisions  follow,  respect- 
ing the  payment  of  the' damages  by  the  corpo- 
ration or  by  the  assessment  of  benefits  on 
properties  benefited,  and  other  matters  of  de- 
tail, such  as  filing  exceptions,  and  giving  a 
right  of  appeal  to  obtain  a  trial  by  jury.  All 
these  provisions,  none  of  which  appear  In  the 
act  of  1878,  are  simply  intended  to  carry  into 
effect  the  execution  of  the  powers  and  au- 
thorities conferred  by  the  act,  and  are  not  in 
any  degree  inconsistent  with  the  provisions  of 
the  act  of  1878  in  the  very  limited  class  of 
cases  for  which  that  act  was  passed.  As  will 
be  hereafter  shown,  there  is  no  repugnancy 
between  two  acts  which  provide  different  pro- 
ceedings even  for  the  same  class  of  cases. 
But  it  is  at  least  doubtful  whether  the  act  of 
1891  includes  the  cases  provided  for  by  the 
act  of  1878.  The  principal  jurisdictional  sec- 
tion of  the  act  of  1891,  to  wit,  the  first  section, 
certainly  does  not  include  them,  and  it  is  only 
by  a  very  liberal  construction  of  the  eighth 
section  that  it  could  be  held  that  any  part  of 
the  act  of  1891  embraces  them.  The  language 
of  the  eighth  section  Is  that  "every  municipal 
corporation  shall  have  power  to  lay  out,  estab- 
lish or  re-establish  grades  of  streets  and  al- 
leys, and  to  construct  bridges,  piers  and  abut- 
ments therefor,  and  sewers  and  drains  in  any 
street  or  alley,  or  through  or  on  or  over  pri- 
vate property."  The  remainder  of  the  section 
gives  power  "to  grade,  pave,  curb,  macadam- 
ize and  otherwise  Improve  any  public  street  or 
public  alley  within  its  corporate  limits,"  etc. 
But  this  does  not  include  the  power  to  change 
or  alter  any  existing  grade,  and  the  power 
can  only  be  exercised  "upon  the  petition  of  a 
majority  of  property  owners  in  interest  and 
number  abutting  on  the  line  of  the  proposed 
improvement";  whereas,  the-  powers  of  the 
court  under  the  act  of  1878  may  be  invoked 
on  the  single  petition  of  the  owner  Interested. 
There  is  nothing  In  the  eighth  section,  except 
the  word  "re-establish,"  that  can  suffice  to 
give  jurisdiction  In  the  case  of  altering  or 
changing  grades.  But  the  re-establishment 
of  a  grade  already  established  does  not,  neces- 
sarily, mean  the  alteration  or  changing  of  such 
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a  grade.  Hence,  it  is  at  least  doubtful  whether 
the  Jurisdiction  conferred  by  the  act  of  1878  Is 
embraced  within  that  conferred  by  the  act  of 
1891.  But  a  doubtful  repugnance  is  not  suffi- 
cient to  defeat  the  prior  act,  as  we  have  many 
times  held. 

We  do  not  see  any  reason  why  these  two 
acts  cannot  stand  together,  and  both  be  exe- 
cuted In  their  appropriate  cases.  The  act  of 
1878  provides  a  remedy  for  the  individual 
citizen  in  the  single  case  of  changing  or  alter- 
ing grades,  whereas  the  act  of  1801  provides, 
comprehensively,  for  proceedings,  intended  to 
be  instituted  by  municipalities  chiefly,  In  all 
cases  of  laying  out,  opening,  widening,  and 
extending  streets,  alleys,  and  lanes,  and  for 
the  building  of  bridges,  piers,  abutments, 
sewers,  and  other  works,  and  for  ascertaining 
In  one  proceeding  all  the  damages  suffered 
by  all  abutting  owners  affected  by  the  partic- 
ular improvement,  and  assessing  upon  all 
properties  benefited  the  amounts  of  the  ben- 
efits as  a  fund  out  of  which  to  pay  the  dam- 
ages. The  act  of  1878  contains  no  such  pro- 
visions, and  therefore  there  is  no  conflict  be- 
tween the  two  acts  as  to  these  most  impor- 
tant matters.  Comprehensive  as  the  act  of 
1891  is,  it  does  not  embrace  the  very  case 
provided  for  by  the  act  of  1878,  while  it  is 
only  possibly  true  that  under  the  eighth  sec- 
tion of  the  act  of  1891  redress  might  be  had 
by  the  individual  citizen  for  the  injury  in- 
flicted by  changing  and  altering  grades. 
This  subject  is  well  illustrated  by  our  deci- 
sions in  the  cases  of  Hand  v.  Fellows,  148  Pa, 
St.  456,  23  Atl.  1126,  and  Appeal  of  Borough 
of  Hanover,  150  Pa.  St.  202,  24  Atl.  669.  In 
the  former  we  held  that  the  act  of  May  23, 
1889  (P.  L.  288),  which  provided  a  compre- 
hensive code  for  the  government  of  cities  of 
the  third  class,  and  for  the  regulation  of 
their  municipal  affairs,  including  the  grading, 
paving,  or  macadamizing  of  streets,  etc.,  was 
not  repealed  by  the  act  of  May  16,  1891,  the 
one  we  are  now  considering.  We  held  that 
the  latter  act  applied  to  all  the  cities  of  the 
commonwealth,  that  it  is  an  affirmative  act, 
containing  no  repealing  section  or  clause,  and 
can  have  no  effect  on  the  act  of  1889,  unless 
the  system  provided  by  it  is  so  Inconsistent 
with  that  previously-  existing  aB  to  make  it 
impracticable  for  them  to  stand  together. 
Our  Brother  Williams,  who  delivered  the 
opinion,  carefully  pointed  out  the  points  of 
similarity  and  difference  between  the  two 
acts,  and  showed,  in  a  course  of  reasoning 
directly  applicable  to  the  present  case,  that 
there  was  no  such  inconsistency  between 
them  as  to  require  the  repeal  of  the  first  act. 
He  concluded  by  saying:  "If  the  persons  in- 
terested desire  the  improvement  to  be  made 
upen  the  basis  of  liability  according  to  bene- 
fits, they  will  proceed  under  the  act  of  1889; 
but.  If  they  wish  the  foot-front  rule  applied, 
they  will  .follow  the  line  of  procedure  marked 
out  by  the  act  of  1891."  Just  so.  In  the  pres- 
ent case,  if  the  citizen  desires  to  proceed  on 


his  own  account,  and  for  the  ascertainment 
of  his  own  damages  alone,  be  will  proceed 
under  the  act  of  1878,  which  Is  especially 
adapted  to  his  case;  whereas,  if  he  wishes 
to  embrace  in  his  proceeding  all  the  cases  af- 
fected by  the  particular  improvement,  he  will 
proceed  under  the  act  of  1891.  In  the  case 
of  Appeal  of  Borough  of  Hanover,  supra,  we 
held  that  the  power  of  a  borough,  of  its  own 
motion,  to  open  or  widen  a  street,  under  the 
general  borough  law  of  April  3,  1851  (P.  L. 
320),  is  not  impaired  by  the  act  of  May  16, 
1891,  now  under  consideration,  providing  for 
the  passage  of  ordinances  for  such  purposes 
on  the  petition  of  a  majority  of  the  property 
owners;  that  there  Is  nothing  repugnant  in 
the  existence  of  two  methods  of  Initiating  im- 
provements, and  that  a  borough  council  may 
exercise  its  own  Judgment  as  to  a  street  in  a 
built-up  portion  of  a  borough,  while  as  to  a 
remoter  highway  It  may  wait  to  be  moved  by 
'the  petition  of  the  property  owner.  Our 
Brother  Mitchell,  delivering  the  opinion,  said: 
"In  steering  through  constitutional  restric- 
tions, well  meant,  but  destructive  of  neces- 
sary governmental  powers,  the  legislature 
had  found  It  difficult  to  construct  statutes 
conferring  powers  and  modes  of  procedure 
suitable  to  all  the  diverse  needs,  situations, 
and  wishes  of  the  multitude  of  municipal  or- 
ganizations in  the  state.  In  the  effort  some 
well-Intended  acts  had  come  to  naught,  and 
others  had  been  shorn  of  sections  that  left  in- 
convenient gaps  here  and  there  in  the  whole 
system.  It  was  to  fill  these  gaps,  to  supply 
the  casus  omlssi,  and  to  supplement  powers 
doubtful  or  defective,  that  the  act  of  1891 
was  passed.  It  took  away  no  power  in  any 
municipality  that  existed  before,  nor  inter- 
fered with  any  mode  of  its  exercise,  except 
as  already  said,  where  there  is  an  irreconcila- 
ble repugnancy."  The  opinion  then  pointed 
out  that  there  was  no  such  repugnancy  in 
that  case  on  account  of  the  fact  that  two  dif- 
ferent modes  of  initiating  proceedings  were 
In  existence  under  the  two  acts,  and  that  the 
act  of  1891  was  "not  a  borough  act  merely, 
but  relates  to  all  municipalities.  There  is 
nothing  repugnant  in  the  existence  of  two 
methods  of  initiating  the  improvement"  Up- 
on the  whole  case  we  do  not  consider  these 
two  acts  of  1878  and  1891  inconsistent  or  re- 
pugnant to  each  other;  and  as  the  act  of 
1878  is  not  repealed  expressly,  we  hold  It  is 
still  in  force.  That  the  legislature  so  regards 
It  is  conclusively  proved  by  the  fact  that 
they  enacted  a  supplement  to  It,  by  an  act 
approved  June  24,  1895  (P.  L.  248),  giving 
the  viewers  mileage  at  the  rate  of  10  cents 
per  mile,  In  addition  to  the  pay  of  $1.50  per 
day  provided  by  the  act  of  1878.  The  first 
assignment  of  error  is  dismissed. 

As  to  the  second,  it  will  be  observed  that 
the  petition  for  viewers  expressly  asserts  that 
the  change  of  grade  "was  made  without  the 
consent  of  the  petitioner,  and  that  no  compen- 
sation for  the  injury  inflicted  upon  his  prop- 
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erty  by  reason  thereof  has  been  agreed  upon 
by  the  said  borough  and  the  petitioner-"  This 
averment  in  the  petition  gave  full  jurisdic- 
tion to  the  court  below  to  entertain  the  peti- 
tion. We  are  not  referred  to  any  testimony 
to  show  that  the  borough  and  the  plaintiff 
ever  agreed  upon  any  compensation  to  be 
paid,  or  that  he  ever  assented  to  the  change 
of  grade;  bnt  the  first  point  of  the  defendant, 
the  answer  to  which  Is  complained  of  in  the 
second  assignment,  asked  the  court  to  instruct 
the  jury  that,  if  they  found  that  no  claim 
was  presented  to  the  council  for  damages 
on  account  of  the  grading  and  paving  of  the 
street  in  front  of  his  premises,  or  that  no  at- 
tempt was  made  to  arrive  at  an  understand- 
ing or  agreement  with  the  borough  regarding 
the  amount  of  damages,  or  that  the  grading 
and  paving  was  done  with  his  consent,  there 
could  be  no  recovery.  The  point,  as  submit- 
ted, was  much  too  broad.  The  presenting 
of  a  claim  for  damages  to  the  council  is  no 
part  of  the  statutory  requirement,  nor  is  an 
unsuccessful  attempt  to  agree  a  jurisdiction- 
al fact  essential  to  recovery.  The  mere  ab- 
sence of  consent  of  the  owner  to  the  change 
to,  of  Itself  alone,  sufficient  to  enable  a  recov- 
ery. So,  also,  is  a  mere  failure  to  agree. 
This  does  not  imply  anything  more  than  the 
language  declares.  It  is  different  from  most 
of  the  acts  In  this  respect;  that  Is,  if  there 
was  an  actual  failure  to  agree  from  any 
cause,  not  necessarily  as  the  result  of  an 
abortive  attempt  to  agree,  It  is  enough  to  jus- 
tify a  recovery.  But  either  one  of  these  con- 
ditions, alone,  Is  sufficient.  Now,  undoubted- 
ly, there  was,  in  point  of  fact,  a  failure  to 
agree.  Whether  there  was  an  unsuccessful 
attempt  to  agree  Is  not  essential  in  cases  un- 
der this  act  But  the  answer  o'f  the  court 
was  correct  In  holding  that,  if  the  plaintiff 
did  merely  consent  to  the  change  of  grade,  be 
was  not  thereby  estopped  from  recovering, 
unless  his  consent  amounted  to  an  express 
release  of  damages.  This  is  fully  sustained 
by  our  decision  in  the  case  of  Jones  v.  Bor- 
ough of  Bangor,  144  Pa.  St.  308,  23  Atl.  252, 
where  we  held  that  even  the  joining  in  a  pe- 
tition for  the  change  of  grade  did  not  prevent 
one  of  the  petitioners  from  recovering  dam- 
ages for  the  change.  This  consideration  ap- 
plies also  to  the  third  assignment  of  error, 
and  for  these  reasons  both  the  second  and 
third  assignments  are  dismissed. 

The  fourth  assignment  is  without  merit 
The  court  charged  correctly  in  regard  to  the 
shade  trees,  In  the  general  charge,  telling  the 
jury  that  they  could  not  allow  any  sum  dis- 
tinctly as  damages  either  for  the  trees  or 
porch,  but  that  In  estimating  the  difference 
In  market  value  of  the  whole  property  before 
the  improvement  and  after  it,  they  might 
take  into  account  the  condition  of  the  prop- 
erty, as  it  was  with  the  trees  and  porch,  and 
as  it  was  without  them,  and  then  determine 
whether  the  market  value  of  the  whole  prop- 


erty had  been  affected  by  the  Improvement 
We  regard  this  as  a  correct  statement  of  the 
law  on  this  subject  and  therefore  dismiss  the 
fourth  assignment.  The  merits  of  the  case 
were  necessarily  submitted  to  the  jury,  and 
therefore  the  fifth  assignment  is  dismissed. 
Judgment  affirmed. 


SEAMAN  et  al.  v.  BOROUGH  OP 
WASHINGTON.     (No.  92.) 

(Supreme  Court  of  Pennsylvania.     Jan.  6, 
1896.) 

Appeal  from  court  of  common  pleas,  Washing- 
ton county;   Mclivaine,  Judge. 

Proceeding  by  John  W.  Seaman,  Mary  B. 
Taggart,  and  Margaret  A.  Spriggs  against  the 
borough  of  Washington  for  the  assessment  of 
damage  arising  from  a  change  of  grade.  From 
the  judgment  rendered,  defendant  appeals.  Af- 
firmed. 

Albert  S.  Sprowls,  for  appellant  Todd  & 
Wiley,  for  appellees. 

GREEN,  J.  The  judgment  in  this  case  is  af- 
firmed, for  the  reasons  stated  in  the  opinion 
just  filed  in  the  case  of  Seaman  v.  Borough  of 
Washington,  33  Atl.  766.  The  two  canes  were 
tried  together  before  the  same  jury,  and  the 
questions  are  precisely  the  same  in  both.  Judg- 
ment affirmed. 


BOWERS  v.  BOROUGH  OP  BRADDOCK. 
(No.  64.) 

(Supreme  Court  of  Pennsylvania.     Jan.  6, 
1896.) 

Changs  o»  Grade— Assessment  of  Damages — 
Pbocbddks. 

1.  The  borough  is  not  entitled  to  have  the 
viewer's  report^  assessing  damages  for  a  change 
of  grade,  set  aside,  and  the  case  sent  back  to  the 
same  or  new  viewers,  merely  because  the  bor- 
ough officials,  after  receiving  proper  service  of 
notice  of  the  proceedings  to  assess  damages, 
failed  to  be  present  at  such  proceedings. 

2.  Under  Act  June  13,  1874,  giving  an  ap- 
peal to  the  common  pleas  in  cases  of  the  as- 
sessment of  damages  for  property  taken  or  in- 
jured, and  directing  that  the  appeal  shall  be 
taken  "within  30  days  from  the  assessment  of 
the  damages  or  the  filing  a  report  thereof  in 
court,"  the  appeal  most  be  filed  within  30  days 
from  the  filing  of  the  report. 

Appeal  from  court  of  common  pleas,  Al- 
legheny county. 

Proceeding  by  William  Bowers  against  the 
borough  of  Braddock  for  the  assessment  of 
damage  caused  by  a  change  or  grade.  From 
the  judgment  rendered,  defendant  appeals. 
Affirmed. 

E.  J.  Small,  for  appellant  William  Yost 
for  appellee. 

GREEN,  J.  The  first  and  principal  ques- 
tion urged  in  the  argument  of  the  appellant 
is,  does  the  act  of  May  16,  1891  (P.  L.  73) 
supersede  and  repeal  the  act  of  May  24,  1878 
(P.  L.  120),  In  so  far  as  it  relates  to  the  as- 
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sessnient  of  damages  for  change  of  grade  In 
boroughs?  We  hare  Just  filed  an  opinion  in 
the  case  of  Seaman  t.  Borough  of  Wash- 
ington (No.  91,  Oct.  term,  1805,  in  the  West- 
em  district)  33  Atl.  756,  in  which  we  decide 
this  question  in  the  negative,  and  hold  that 
the  act  of  1878  is  not  repealed  by  the  act  of 
1801.  For  the  reasons  there  stated  we  make 
the  same  ruling  in  the  present  case. 

As  to  the  second  question  presented,  we 
can  see  no  reason  why  the  court  below  com- 
mitted error  in  refusing  to  set  aside  the 
viewers'  report  and  send  back  the  case  to 
the  same  or  new  viewers.  Even  if  we  re- 
gard the  affidavits  of  the  officials  on  which 
the  application  was  based,  which  we  cannot 
do,  they  simply  make  out  a  case  of  negli- 
gence on  their  own  part  in  not  regarding  a 
proper  service  of  notice  of  the  proceedings 
to  assess  the  damages. 

As  to  the  third  question,  was  the  appeal  of 
the  borough  taken  in  time?  It  Is  perfectly 
clear  that  it  was  not.  The  general  act  of 
June  13,  1874  (P.  L.  283),  which  gives  an 
appeal  to  the  common  pleas  in  all  cases  of 
the  assessment  of  damages  for  property 
taken,  Injured,  or  destroyed,  directs  that 
such  appeal  shall  be  taken  "within  thirty 
days  from  the  ascertainment  of  the  damages, 
or  the  filing  a  report  thereof  in  court,  pur- 
suant to  any  general  or  special  act,  and  not 
afterwards."  Whatever  may  be  the  precise 
meaning  of  the  words  "ascertainment  of 
damages."  it  certainly  does  not  mean  an  as- 
certainment after  the  report  of  the  viewers 
has  been  filed  in  court,  because  the  filing  of 
the  report  is  a  definite  act,  which  cannot  oc- 
cur until  after  the  viewers  have  acted  in 
the  ascertainment  of  the  damages.  There- 
fore, it  is  safe  to  say  that  the  time  within 
which  the  appeal  must  be  filed  is  30  days 
from  the  filing  of  the  report.  This  very  point 
was  decided  in  the  case  of  Gwlnner  v.  Bail- 
road  Co.,  55  Pa.  St.  120.  The  filing  of  ex- 
ceptions to  the  report  of  viewers  has  nothing 
to  do  with  the  right  of  appeal.  That  right 
can  only  be  exercised  according  to  the  terms 
In  which  it  is  given.  The  hearing  of  the 
exceptions  can  go  on  and  be  completed  be- 
fore the  case  is  actually  tried,  and  If  the  ex- 
ceptions are  decided  favorably  to  the  appel- 
lant, so  as  to  defeat  the  proceeding,  no  trial 
will  be  necessary.  If  otherwise,  the  trial 
can  then  proceed.  The  assignments  of  error 
are  all  dismissed.   Judgment  affirmed. 


8TBANG  v.  BOBOTJGH  OP  BBADDOCK. 

BERRY  v.  SAME. 

(Supreme  Court  of  P»nnsvlvaiua.     Jan.  6, 
18960 

Changs  or  Grade— Absbsbmbs*  or  Damages. 

The  filing  of  exception*  to  the  report  of 
the  viewers  does  not  affect  the  entering  of  an 
appeal  to  the  common  pleas. 

Appeals  from  court  of  common  pleas,  Al- 
legheny county. 

Separate  proceedings  by  P.  G.  D.  Strang 
and  George  W.  Berry,  respectively,  against 
the  borough  of  Braddock.  From  the  Judg- 
ments rendered  in  each  case,  the  borough 
appeals.  Affirmed,  the  same  opinion  being 
rendered  in  each  case. 

E.  J.  Small,  for  appellant  William  Yost, 
for  appellees.  i 

GREEN,  J.  The  Judgments  in  these  cases 
are  affirmed,  for  the  reasons  stated  In  the 
opinion  Just  filed  In  the  case  of  Bowers  v. 
Borough  of  Braddock  (No.  64,  Oct.  term, 
1895)  33  Atl.  759.  The  motions  to  quash  are 
refused,  as  there  is  no  Inconsistency  in  fil- 
ing exceptions  to  the  report  of  the  viewers 
and  at  the  same  time  entering  an  appeal 
to  the  common  pleas  under  the  act  of  June 
13,  1874  (P.  L.  283).     Judgment  affirmed. 


DOUGHERTY  v.  BOROUGH  OF  BRAD- 
DOCK. EARLY  v.  SAME.  FELDER  r. 
SAME.  KOEHL  v.  SAME.  HOPKINS 
v.  SAME.  SQUIRES  v.  SAME.  LAMM 
v.  SAME. 

(Supreme  Court  of  Pennsylvania.     Jan.  6, 
1896.) 

Appeals  from  court  of  common  pleas,  Alle- 
gheny county. 

Separate  proceedings  by  William  Dougherty, 
Patrick  Early,  Frank  Felder,  Charles  Koehl, 
Ann  Hopkius,  Enoch  Squires,  and  Thomas 
Lamm,  respectively,  against  the  borough  of 
Braddock.  From  the  judgments  rendered  in 
each  case,  said  borough  appeals.  Affirmed,  the 
same  opinion  being  rendered  in  each  case. 

E.  J.  Smail,  for  appellant     William  Yost  for 

appellee. 

GREEN,  ,T.  The  judgment  in  this  case  is  af- 
firmed, for  the  reasons  stated  in  the  opinion 
just  filed  in  the  case  of  Bowers  v.  Borough  of 
Braddock  (No.  64,  Oct  term,  1895)  33  Atl,  759. 
Judgment  affirmed. 
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ROWE  v.  BALTIMORE  &  O.  R.  CO. 

Court  of  Appeal*  of  Maryland.     Jan.  31,  1896.) 

negligence — evidence — sufficiency — torts — 
Appeal — Bill  of  Exceptions. 

1.  In  an  action  against  a  railroad  company 
or  personal  injuries,  alleged  to  be  due  to  the 
ongerons  condition  in  which  defendant  had 
?ft  a  highway,  the  location  of  which  it  had  chnn- 
vd  under  permission  from  the  county  commis- 
ionera,  evidence  of  6iatements  by  defendant's 
nreman  as  to  the  dangerous  condition  of  the 
oad  is  inadmissible  against  defendant. 

2.  Evidence  of  the  opinion  of  the  county 
ommissioners  as  to  the  condition  of  the  road  is 
lso  inadmissible. 

3.  The  negligence  claimed  was  leaving  a 
■rge  rock,  around  which  considerable  blasting 
ad  been  done,  overhanging  a  road  which  was 
opstructed  along  a  mountain  side.  Plaintiff 
?stined  that,  as  he  was  driving  under  the  rock, 
tones  fell  from  under  it,  one  of  which  struck 
is  horse.  There  was  evidence  that  the  stone 
pneath  the  rock  was  seamy  and  loose.  Held, 
hat  the  question  of  defendant's  negligence  was 
it  the  jury. 

4.  Thai  the  county  commissioners  were  Ha- 
le to  plaintiff  for  his  injuries  does  not  prevent 
is  suing  the  railway  company  therefor. 

5.  A  bill  of  exceptions  to  the  granting  of  a 
rayer  to  direct  a  verdict  for  plaintiff,  which 
"ates  that,  "plaintiff  having  rested  his  case,  the 
pfendnnt  offered  the  following  prayer,"  which 
linws  that  it  was  offered  in  reference  to  the  in- 
efficiency of  plaintiff's  proof,  sufficiently  con- 
pets  the  bill  of  exceptions  with  another  bill, 
hich  contains  the  material  evidence  in  the  case, 

>  enable  the  appellate  court  to  consider  the  lat- 
}T  in  connection  with  it. 

Appeal  from  circuit  court,  Frederick  county. 
Action  by  Samuel  A.  Rowe  against  the  Bal- 
more  &  Ohio  Railroad  Company.  There 
as  a  Judgment  for  defendant,  and  plaintiff 
ppeals.     Reversed. 

Argued  before  BRYAN,  FOWLER,  BOYD, 
od  BRISCOE,  JJ. 

J.  C.  Motter  and  M.  L.  Reedy,  for  appellant, 
ohn  K.  Cowen,  Wm.  P.  Maulsby,  M.  Q.  Ur- 
er.  C.  W.  Ross,  and  John  8.  Newman,  for 
ppellee. 

BRISCOE,  J.  The  appellee  was  authorized 
v  the  county  commissioners  of  Washington 
mnry  to  change  the  location  of  the  roadbed 
a  a  public  road  or  highway  of  that  county 
lading  from  Sandy  Hook,  Md.,  to  Harpers 
erry,  W.  Va.,  subject  to  their  approval.  The 
jject  of  this  change  was  to  enable  the  appel- 
e  to  construct  a  tunnel  under  the  southern 
ortlon  of  what  is  known  as  "Maryland 
[eights,"  and  to  change  the  location  of  its 
illway  tracks.  And  this  suit  is  brought  to 
xover  damages  for  Injuries  sustained  by  the 
lalntiff  while  driving  oyer  and  along  the 
tanged  and  newly-constructed  portion  of  the 
Dblic  road,  and  before  it  had  been  accepted 
r  approved  by  the  county  commissioners, 
t  the  trial  of  the  case  the  plaintiff  reserved 
mr  exceptions  to  the  rulings  of  the  court, 
nd,  the  judgment  being  against  him,  he  has 
ffpealed.     We  will  consider  these  exceptions 

>  their  regular  order,  as  the  questions  in  the 
ise  are  presented  by  him. 

The  first  exception  is  to  the  refusal  of  the 
V.38A.D0.16— 48$ 


court  to  allow  the  witness  Merriman  to  relate 
a  conversation  had  with  a  foreman  of  the 
work  as  to  the  dangerous  condition  of  the 
rock  which  had  been  left  overhanging  the 
public  road,  and  to  give  the  oplnlon,of  fh» 
foreman  as  evidence  to  the  Jury.  This,  being 
hearsay  evidence,  was  clearly  inadmissible,, 
and  was  properly  rejected  by  the  court. 

The  second  exception  was  to  the  offer  by 
the  plaintiff  to  prove  by  the  clerk  of  the  coun- 
ty commissioners  that  the  road  had  been  ex- 
amined by  the  commissioners,  and  the  over- 
hanging rock  had  been  ordered  to  be  removed. 
This,  we  think,  has  been  disposed  of,  for  the- 
reasons  assigned  in  considering  the  first  ex- 
ception. The  witness  had  previously  testified 
—and  the  plaintiff  had  the  benefit  of  his  testi- 
mony— that  the  road  had  not  been  approved 
or  accepted  by  the  commissioners  at  the  time 
of  the  accident,  and  the  testimony  here  sought 
to  be  Introduced  was  the  opinion  of  the  com- 
missioners as  to  the  condition  of  the  road. 

The  third  and  fourth  exceptions  embrace- 
the  ruling  of  the  court  upon  the  prayer,  and 
that  is,  was  there  error  In  granting  the  de- 
fendant's prayer  at  the  close  of  the  plaintiff's 
case,  which  Instructed  the  jury  that  there- 
was  no  legally  sufficient  evidence  that  the 
Injury  was  occasioned  by  the  negligence  of 
tbe  defendant,  and  their  verdict  must  be  for 
the  defendant?  Now,  it  Is  the  well-settled 
law  of  this  state  that  tbe  legal  sufficiency  of 
evidence  is  a  question  of  law,  for  the  court 
The  onus  of  proving  that  the  Injury  was  caus- 
ed by  the  negligence  of  the  company  was  on 
the  plaintiff,  and,  If  there  was  no  evidence- 
legally  sufficient  for  that  purpose,  there  could 
be  no  recovery.  But  the  prayer  was  in  the- 
nature  of  a  demurrer  to  the  evidence,  and  was 
a  concession  of  all  the  facts;  and,  if  there 
was  any  evidence  from  which  a  jury  might 
honestly  reach  the  conclusion  that  the  Injury 
had  been  caused  by  the  negligence  of  the  de- 
fendant, then  there  was  error  in  withdrawing 
the  case  and  not  allowing  the  Jury  to  consider 
It.  We  will,  then,  consider  the  evidence.  It 
appears  from  the  record  that  the  defendant, 
in  constructing  its  tunnel,  filled  up  the  old 
roadbed  with  the  rock  and  earth  taken  from 
the  tunnel,  and  the  new  roadbed  was  made 
about  30  feet  further  north,  along  and  against 
Maryland  Heights.  At  the  eastern  end  of 
the  tunnel  a  large  rock  was  encountered.  In* 
making  the  changed  roadbed;  and,  to  proper- 
ly construct  the  road  for  the  use  of  the  public,, 
considerable  blasting  and  cutting,  out  and  un- 
der this  rock,  became  necessary,  which  left 
a  large  rock,  called  the  "overhanging  rock," 
extending  10  feet  over  the  roadbed,  and  about 
35  feet  high.  The  plaintiff  testifies  that  while- 
returning  to  his  home,  in  Harpers  Ferry,  on- 
the  18th  of  April,  1894,  and  while  driving 
along  the  east  end  of  the  tunnel,  be  heard  a 
noise,  and,  on  looking  to  the  side,  he  saw- 
stones  falling  from  under  the  overhanging 
rock,  along  the  road;  that  a  portion  of  them, 
struck  one  of  his  horses,  "knocked  his  hind 
foot  from  under  him,  as  I  thought,  for  he- 


Digitized  by 


Google 


762 


ATLANTIC  REPORTER,  VoL  38. 


(Md. 


went  down";  that  a  larger  stone  dropped 
between  the  wagon  and  the  cat;  that  the 
stone  that  struck  his  horse  came  from  under 
the  overhanging  rock  (and  by  this  he  meant 
the  rock  that  hangs  out  over  the  road);  that  it 
was  the  same  kind  of  rock  as  the  overhanging 
rock.  The  witness  Cornelius  Vlrtz  testified 
that  he  frequently  traveled  the  road;  that  the 
defendant  had  blasted  under  the  rock,  in  mak- 
ing the  road;  that  the  rock  under  the  over- 
hanging rock  looked  seamy,  as  If  it  would 
come  down  In  time;  that  he  saw  rock  in  the 
road  the  day  the  plaintiff  was  Injured;  and 
that  It  came  from  the  overhanging  rock.  And 
there  were  other  witnesses  who  testified  as  to 
the  dangerous  condition  of  this  rock  over- 
hanging the  road  at  the  time  of  the  accident, 
and  who  further  testified  that  stones  rolling 
from  the  mountain  above  would  not  fall  under 
the  rock,  but  would  roll  beyond  the  roadbed. 
Now,  without  stopping  to  further  review  the 
testimony  here,  we  think  it  Is  clear  that  the 
plaintiff  had  established  such  a  case  as  enti- 
tled him  to  have  the  whole  evidence  passed 
upon,  and  there  was  error  in  the  court's  with- 
drawing the  case  from  the  Jury.  In  the  case 
of  Northern  Cent  By.  Co.  v.  State,  29  Md. 
440,  It  was  said  that  while  it  is  true  negli- 
gence may,  In  many  cases,  become  a  mere 
•question  of  law,  to  be  determined  by  the  court 
upon  a  given  state  of  facts,  either  admitted, 
or  to  be  found  by  the  jury,  it  is  not,  however, 
the  duty  of  the  court  to  draw  inferences  and 
make  deductions  from  evidence.  To  do  that 
falls  within  the  well-defined  province  of  the 
Jury,  that  courts  should  ever  be  careful  not 
to  invade.  And  In  the  more  recent  case  of 
Railroad  Co.  v.  Keedy,  75  Md.  320,  23  Atl.  643, 
It  was  held  that,  "if  there  be  evidence  from 
which  the  jury  may  honestly  find  negligence 
on  the  part  of  the  defendant,  there  Is  no  error 
In  allowing  them  to  consider  It,  although  it 
may  not  be  of  such  character  as  to  convince 
all  minds  that  such  negligence  was  commit- 
ted." And  whether  or  not  the  facts  In  this 
case  constituted  negligence  was  a  matter  for 
the  jury  to  pass  upon,  with  proper  instruc- 
tions from  the  court.  Bank  v.  Morgolofski,  75 
Md.  441,  23  Atl.  1027;  Grabrues  v.  Klein,  81 
Md.  83,  31  Atl.  504. 

We  come,  then,  to  the  question  as  to  the 
liability  of  the  defendant.  It  Is  contended 
that,  if  any  liability  exists  at  all,  It  attaches 
to  the  county  commissioners  of  Washington 
county,  and  not  to  the  defendant.  This  ques- 
tion, and  the  principles  controlling  it,  have 
been  too  recently  passed  upon  by  this  court  to 
need  more  than  a  single  citation  here.  In  the 
case  of  Chesapeake  &  O.  Canal  Co.  v.  Com- 
missioners of  Allegany  Co.,  57  Md.  224,  It  was 
said  "that  the  party  Injured  could  have  sued 
the  canal  company.  Instead  of  the  present  ap- 
pellee, if  he  had  elected  so  to  do.  The  rem- 
edy against  the  commissioners  is  cumulative, 
and  it  is  well  settled  that  a  party  Injured 
may,  if  he  see  fit,  proceed  directly  against 
the  party  actually  guilty  of  the  tort,  and 
against  whom  an  action  over  for  indemnity 


will  lie."    Eyler  v.  Commissioners,  49  Md.  209. 
This  objection  cannot,  then,  be  maintained. 

But  it  is  objected  that  the  bills  of  exception 
In  this  case  are  not  sufficiently  connected,  by 
apt  words  of  reference,  so  as  to  permit  the 
court  to  look  to  the  evidence  for  the  purpose 
of  considering  the  ruling  of  the  court  upon 
the  prayer.  While  it  is  true  that  facts  stat- 
ed In  one  exception  cannot  be  looked  to  In  dis- 
posing of  a  question  raised  under  another,  un- 
less the  two  are  connected  by  some  apt  ref- 
erence (Cooper  v.  Holmes,  71  Md.  25,  17  AtL 
711),  yet  even  If  it  be  conceded  here  that  there 
is  no  connection  between  the  first  and  second 
bills  of  exception,  and  we  cannot  consider  the 
evidence  In  the  second  bill,  still  we  think  the 
third  and  fourth  bills  can  be  considered  in 
connection  with  the  first.  In  the  case  of 
Ruhl  v.  Corner,  63  Md.  189,  where  all  the  tes- 
timony was  contained  in  the  first  bill.  It  was 
held  that  the  court  could  look  at  the  evidence 
in  that  exception  for  the  purpose  of  deter- 
mining upon  the  rulings  on  the  prayers,  be- 
cause the  second  exception,  which  contained 
the  prayers,  began  as  follows:  "All  the  tes- 
timony being  In,  the  plaintiffs  offered  the  fol- 
lowing prayers."  And  the  court  said:  "All 
the  evidence  was  In,  and  the  prayers  were 
not  Intended  to  be  mere  abstractions.  They 
were  offered  with  reference  to  the  proof,  as 
their  form  shows.  The  most  appropriate  lan- 
guage is  not  used  for  connecting  the  two  bills 
of  exception,  but  we  regard  It  as  entirely 
sufficient.  •  *  *  Reference  to  the  testi- 
mony recited  Is  manifestly  made.  It  is  equiv- 
alent to  saying,  'There  being  no  other  testi- 
mony,' or  'This  being  all  the  testimony.'  The 
intention  is  too  plain  to  be  disregarded." 
And  in  the  case  now  under  consideration  the 
third  exception  states,  "The  plaintiff  having 
rested  his  case,  the  defendant  offered  the  fol- 
lowing prayer;"  and  it  is  clear  that  the  prayer 
was  offered  wltti  reference  to  the  proof,  be- 
cause the  prayer  recites  that  "there  is  no 
legally  sufficient  evidence  in  this  case  that 
the  injury  to  the  plaintiff  alleged  In  the  dec- 
laration," etc.  And  this  statement  that,  "The 
plaintiff  having  rested  his  case,  the  defend- 
ant offered  the  following  prayer,"  sufficiently 
connects  that  exception  with  the  first,  which 
contains  the  material  evidence  in  the  case. 
In  Baltimore  &  O.  R.  Co.  v.  State,  30  Md.  54. 
it  was  also  said  that:  "This  objection  we 
think  rather  more  technical  than  substantial. 
We  cannot  fail  to  perceive  that  the  bill  of  ex- 
ception to  the  refusal  to  grant  the  defendant's 
prayers  was  second  in  the  course  of  the  trial, 
and  that  It  was  taken  after  all  the  evidence 
had  closed,  and  the  terms  *  *  •  'where- 
upon,' etc.,  sufficiently  refer  to  what  had  pre- 
ceded it,  to  authorize  resort  to  the  first  bill 
of  exception  to  ascertain  from  the  evidence 
whether  the  prayers  refused  were,  or  not,  ab- 
stractions." But,  apart  from  this,  we  think 
that  the  beginning  of  the  second  exception 
sufficiently  shows  that  it  was  connected  with 
the  first.  It  begins,  and  is  headed,  "Cross- 
Examination  by  Mr.  Maulsby."    And  an  ex- 
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nlnation  of  it  sufficiently  shows  that  It  Is  a 
ntinuation  of  the  examination  of  the  wlt- 
■ss  Reese  Merrlman,  whose  testimony  in 
iicf  is  embraced  in  the  first  bill  of  excep- 
>n.  Upon  a  consideration,  then,  of  the  whole 
cord,  it  seems  to  us  that  the  prayer  was 
ibmitted  with  reference  to  all  the  testimony, 
anlfestly,  any  other  construction  would  be 
ith  narrow  and  technical.  Being,  then,  of 
e  opinion  that  there  was  error  in  the  court's 
iling  upon  the  prayer,  In  withdrawing  the 
se  from  the  Jury,  we  shall  reverse  the  judg- 
ent  and  grant  a  new  trial.  Judgment  re- 
used and  new  trial  awarded,  with  costs. 


rESTERN  UNION  TEL.  CO.  OP  BALTI- 
MORE CITY  et  al.  t.  STATE,  to 
Use  of  NELSON. 

/ourt  of  Appeals  of  Maryland.    Jan.  8,  1896.) 

:hmons  and  Complaint— Misnomer  or  Defend- 
ant —  Amendment  —  Limitations  —  Elbctkio 
Companies  — Injuries  from  Wires — Aotiox  — 
Instkuctions, 

1.  Code,  art  75,  f  86,  provides  that  no  ac- 
)n  shall  abate  for  misnomer,  and  authorizes 
«  substitution  of  the  proper  name  of  a  defend- 
it  sued  under  a  wrong  name  by  mistake.  The 
iVcstem  Union  Telegraph  Company,"  a  cor- 
prntion  of  New  York  doing  business  in  Mary- 
nd,  and  the  "Western  Union  Telegraph  Com- 
iny  of  Baltimore  City,"  a  Maryland  corpora- 
3n,  have  a  common  general  manager  in  Mary- 
ad.  The  general  manager  was  served  with 
immons.  in  a  suit  for  injury  caused  by  the 
Maryland  corporation,  naming  the  defendant  as 
ie  "Western  Union  Telegraph  Company,"  and 
lding  to  it,  in  the  bill  of  particulars,  "a  corpora- 
m  of  the  state  of  New  York."  Held,  that  the 
institution  of  the  defendant's  proper  name  in 
c  declaration  and  bill  of  particulars  as  the 
(Vostern  Union  Telegraph  Company  of  Balti- 
ore  City"  did  not  bring  in  a  new  party  so  as  to 
lahle  it  to  plead  limitations  computed  from  the 
ing  of  the  amendment,  and  not  from  date  of 
e  original  service  of  summons. 

2.  In  an  action  against  a  telegraph  company 
id  an  electric  street-car  company  for  death 
•  u  shovk  from  a  current  conducted  from  the 
ilroad's  feed  wires  through  a  wild  wire  hang- 
e  from  the  telegraph  company's  poles,  where 
ere  is  evidence  that  the  wild  wire  had  been 
tnging  across  the  feed  wire  for  at  least  two 
ecks,  rubbing  against  the  insulation,  that  such 
:i>bing  would  render  the  insulation  defective, 
»1  no  evidence  of  any  way  by  which  the  wild 
ire  could  be  charged  other  than  by  the  feed 
ire,  it  is  proper  to  refuse  to  instruct,  at  request 

either  defendant,  that  no  evidence  has  been 
oihieod  to  show  that  the  death  was  caused  by 
t  negligence. 

Appeal  from  Baltimore  city  court. 
Action  by  the  state,  to  the  use  of  Edward 
elson,  against  the  Western  Union  Telegraph 
ampany  of  Baltimore  City  and  the  City  & 
iburban  Railway  Company  for  the  death  of 
khael  Nelson.  Prom  a  judgment  for  plain- 
er, defendants  appeal.  Affirmed. 
Two  requested  Instructions,  the  refusal  to 
'ant  which  was  made  the  ground  of  the 
iird  exception,  were  presented,— one  by  the 
:fendant  the  City  &  Suburban  Railway 
>mpany,  as  follows:  "The  City  and  Subur- 
tn  Railway  Company,  one  of  the  defendants 


In  this  case,  prays  the  court  to  instruct  the 
jury  that  there  has  been  no  evidence  offered 
in  this  case  legally  sufficient  to  show  that 
the  death  of  the  said  Michael  Nelson,  the  son 
of  the  equitable  plaintiff,  was  caused  by  neg- 
ligence of  the  said  City  and  Suburban  Rail- 
way Company,  and  the  verdict  of  the  Jury 
must  be  for  the  said  City  and  Suburban  Rail- 
way Company;"  and  another  by  the  defend- 
ant the  Western  Union  Telegraph  Company 
of  Baltimore  City,  as  follows:  "The  Western 
Union  Telegraph  Company  of  Baltimore  City 
prays  the  court  to  instruct  the  jury  that  no 
evidence  has  been  produced  legally  sufficient 
to  show  that  the  alleged  cause  of  action  oc- 
curred within  twelve  months  before  the 
bringing  of  this  suit  against  said  defendant, 
nor  to  show  that  the  death  of  Michael  Nelson 
was  directly  caused  by  the  negligence  of  said 
Western  Union  Telegraph  Company  of  Balti- 
more City,  and  their  verdict  must  therefore 
be  in  favor  of  said  defendant" 

Argued  before  ROBINSON,  C.  J.,  and  BRY- 
AN, BRISCOE,  McSHERRY,  FOWLER, 
PAGE,  and  BOYD,  JJ. 

W.  Irvine  Cross,  John  K.  Cowen,  and  B. 
J.  D.  Cross,  for  appellants.  Isidor  Rayner 
and  Isaac  L.  Straus,  for  appellee. 

PAGE,  J.  This  action  was  brought  against 
the  Western  Union  Telegraph  Company  and 
the  City  &  Suburban  Railway  Company,  to 
recover  damages  for  the  alleged  neglect  of 
the  defendants,  whereby  one  Michael  Nelson 
lost  his  life.  In  the  narr  and  summons  the 
telegraph  company  is  referred  to  as  "The 
Western  Union  Telegraph  Company,"  but  in 
the  bill  of  particulars,  filed  with  the  narr,  the 
words  "a  corporation  of  the  state  of  New 
York"  are  appended  to  the  corporate  name. 
The  -summons  was  served  on  Richard  Blox- 
ham,  "its  manager."  During  the  trial,  it  ap- 
peared from  the  evidence  that  there  are  two 
companies,  one  whose  corporate  name  Is  "The 
Western  Union  Telegraph  Company,"  a  cor- 
poration of  the  state  of  New  York,  and  anoth- 
er whose  corporate  name  is  "The  Western 
Union  Telegraph  Company  of  Baltimore  City," 
a  corporation  of  the  state  of  Maryland.  Rich- 
ard Bloxham,  on  whom  the  writ  was  served, 
is  the  general  manager  of  the  former  In  this 
state,  and  the  president  and  manager  of  the 
latter.  The  evidence  also  established  the 
facts  that  the  pole  on  which  the  fatal  wine 
was  suspended  Is  the  property  of  the  Mary- 
land corporation,  and  ihat  the  New  York 
company  neither  owned  nor  controlled  poles 
in  that  vicinity.  Thereupon  the  counsel  for 
the  plaintiff  asked  leave  to  amend  the  decla- 
ration and  bill  of  particulars  to  conform  to 
the  proof,  and  stated,  at  the  time,  that  the 
Maryland  company  was  the  one  intended  to 
be  sued,  and  it  was  only  because  of  his  want 
of  knowledge  as  to  the  correct  name  of  the 
corporation  that  the  words  "of  Baltimore 
City"  had  been  omitted.  There  being  no  ob- 
jection, the  leave  was  granted,  and  the  amend- 
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ment  made.  Mr.  Cross,  who  was  the  coun- 
sel for  the  defendants,  then  had  his  appear- 
ance entered  tor  the  Western  Union  Tele- 
graph Company  of  Baltimore  City,  and  filed 
the  three  following  pleas,  viz.:  First,  the  plea 
of  limitations;  second,  that  the  cause  of  ac- 
tion did  not  accrue  within  12  months  before 
the  filing  of  the  plaintiff's  amended  declara- 
tion, by.  which  it  was  made  a  party  to  the 
suit;  and,  third,  the  general  issue  plea.  The 
plaintiff,  haying  joined  issue  on  the  first  and 
third  of  these  pleas,  moved  to  strike  out  the 
second;  and  the  action  of  the  court  in  grant- 
ing this  motion  constitutes  the  defendants' 
second  exception. 

It  is  contended  oh  behalf  of  the  telegraph 
company  that  by  the  amendment  a  new  par- 
ty was  made,  which  was,  in  fact,  so  far  as  It 
was  concerned,  the  equivalent  of  bringing  a 
new  suit,  and  therefore  a  plea  which  averred 
that  the  cause  of  action  did  not  accrue  with- 
in 12  months  before  the  filing  of  the  amended 
declaration  was  not  Improperly  setting  out 
that  provision  of  the  Code  that  provides  that 
actions  like  the  present  must  be  commenced 
within  12  months  after  the  death  of  the  de- 
ceased person.  Code,  art.  67,  8  2.  But  to 
this  we  cannot  agree.  The  thirty-sixth  sec- 
tion of  article  75  of  the  Code  provides  that 
no  action  shall  abate  by  reason  of  the  mis- 
nomer of  a  defendant,  but  the  court,  at  its 
discretion,  on  suggestion,  etc.,  or  other  proof 
to  the  satisfaction  of  the  court  that  "by  mis- 
take the  plaintiff  has  sued  In  a  wrong  name 
or  that  the  party  summoned  In  virtue  of  said 
writ  or  action  Is  in  fact  the  party  Intended 
to  be  sued  by  such  writ  or  in  such  action  may 
at  any  time,  before  judgment,  direct  the  writ 
or  any  of  the  proceedings  to  be  amended  by 
Inserting  therein  the  true  name"  of  any  de- 
fendant. In  this  case,  the  summons  was 
served  on  a  person  who  was  an  officer  of 
both  companies,  and  upon  him  as  manager  of 
the  defendant  corporation.  He  was,  In  fact, 
the  manager  of  both.  The  service  was  effi- 
cient to  bring  Into  court  either  one  of  the 
companies.  Under  these  circumstances,  it 
might  well  happen  that  an  attorney  who  was 
closely  connected  with  both,  and  knew  the 
very  slight  differences  in  the  two  corporate 
names,  might  fall  into  error  as  to  which  com- 
pany was  intended  to  be  sued;  hut  if  he  did, 
his  mistake  could  not  operate  to  deprive  the 
plaintiff  of  his  right,  when  he  discovered 
there  were  two  companies  with  names  so 
nearly  alike,  of  designating  which  of  the  two 
he  was  suing.  When,  therefore,  the  sugges- 
tion of  misnomer  was  made,  with  the  state- 
ment that  It  was  the  Maryland  corporation 
that  it  was  Intended  to  sue,  and  the  court,  In 
its  discretion,  ordered  the  amendment  to  be 
made,  not  for  the  purpose  of  adding  a  new 
party,  but  to  correct  the  name  of  a  party 
actually  summoned,  the  defendant  could  there- 
by acquire  no  right  to  Interpose  any  other 
or  different  plea  than  it  would  have  had  if 
H  had  been  correctly  named  in  the  first  In- 
stance.  If,  upon  the  amendment  being  made, 


the  ends  of  justice  required  further  time,  to 
enable  the  defendant  properly  to  prepare  Its 
case,  the  court  had  full  power  to  have  or- 
dered a  continuance.  It  does  not  appear,  how- 
ever, that  the  counsel  for  the  defendant  asked 
for  or  desired  delay.  He  could  not  have  been 
surprised.  The  narr  disclosed  that  the  negli- 
gence complained  of  was  In  connection  with 
a  wire  on  Eastern  avenue  near  Luzerne 
street,  and  Bloxham,  who  was  manager  of 
both  companies,  knew,  or  ought  to  have 
known,  that  the  telegraph  poles  and  wires  in 
that  locality  were  owned  or  controlled  by  the 
Maryland  company,  and  that  the  New  York 
company  had  none  in  that  vicinity.  He  there- 
fore must  have  known  that  it  was  the  Mary- 
land company  that  was  intended  to  be  sued, 
and  It  did  not  require  much  mental  acute- 
ness  to  enable  him  to  understand  that  the 
misnomer  occurred  by  reason  of  the  very 
slight  difference  In  the  two  names.  It  is 
plain  that  the  error  of  the  plaintiff's  attorney 
was  due  to  the  fact  that  he  did'  not  know 
that  the  company  he  Intended  to  sue  had  the 
words  "of  Baltimore  City"  as  a  part  of  its 
name,  and,  as  soon  as  he  became  better  in- 
formed, he  so  stated  to  the  court,  and  prayed 
the  amendment.  To  hold,  under  such  cir- 
cumstances, that  the  amendment  brought  in 
a  new  party,  and  thereby  enabled  It  to  plead 
limitations,  to  be  computed  from  the  filing  of 
the  amended  declaration  and  not  from  the 
commencement  of  the  action,  would  be  a 
gross  Injustice  to  the  plaintiff.  It  follows 
from  what  has  been  said  that  we  find  no  er- 
ror in  the  second  and  fourth  exceptions,  or  In 
the  rejection  by  the  court  of  the  second  and 
third  prayers  of  the  telegraph  company.  By 
the  fourth  exception  It  appears  that  the  de- 
fendants were  not  permitted  to  offer  In  evi- 
dence the  charter  of  the  New  York  company. 
But  it  was  not  a  party  to  the  suit,  and  the 
contents  of  its  charter  were  wholly  Irrelevant 
to  any  of  the  issues  before  the  court  or  jury. 
The  first  exception  was  not  referred  to  In  ar- 
gument, and  we  understand  was  abandoned. 
The  remaining  exceptions  present  for  our 
consideration  the  several  instructions  grant- 
ed and  rejected  by  the  court,  and  this  ren- 
ders necessary  a  statement  of  the  main  facts 
of  the  case.  On  August  24,  1893,  Michael 
Nelson,  a  child  of  11  years,  while  walking 
on  Eastern  avenue  near  Luzerne  street,  came 
in  contact  with  a  telephone  wire  which  hung 
from  a  pole  owned  and  controlled  by  the 
Western  Union  Telegraph  Company  of  Balti- 
more City.  Along  that  part  of  Eastern  ave- 
nue the  City  &  Surburban  Railway  Com- 
pany operates  one  of  Its  lines  of  electric  rail- 
way. Its  iron  poles  are  placed  at  Intervals 
along  the  curb  line,  and  carry  wires  strung 
across  the  street  to  support  the  trolly  wire 
in  the  middle  of  the  street.  Besides  these, 
they  also  support  the  railway's  feed  wires, 
which  stretch  from  pole  to  pole  along  the 
street,  over  the  curb  line  and  parallel  to 
it.  The  function  of  these  feed  wires  Is  to 
supply  electricity  to  the  trolly  wire,  so  that 
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the  potential  of  that  wire  may  be  always 
constant;  and  when  the  road  is  being  oper- 
ated they  carry  a  voltage  of  500  volts,  suffi- 
cient to  produce  upon  anyone  receiving  It 
serious  injury  or  death.  By  means  of  a 
preparation  of  braided  cotton,  saturated 
with  Insulating  material,  and  covered  with 
a  waterproof  compound,  feed  wires  are 
kept  Insulated,  so  that,  when  the  insulation 
is  properly  done,  and  in  good  condition,  there 
can  be  no  escape  of  electricity.  If  exposed, 
however,  long  to  atmospheric  influence,  it 
becomes  depreciated,  and  will  not  serve  Its 
purpose.  Defects  are  also  sometimes  to  be 
attributed  to  improper  handling  of  the  wire 
In  the  process  of  construction,  so  that  the 
covering  becomes  broken,  and  the  frlctlonal 
contact  of  another  wire  rubbing  against  it 
would  cause  serious  damage  to  the  insula- 
tion, and  in  such  a  case  the  current  would 
commence  to  be  carried  through  before  the 
insulation  was  "probably  absolutely  worn 
through."  If  imperfect  Insulation  were  due 
to  such  rubbing,  so  that  the  charged  wire 
was  laid  bare,  or  so  worn  that  the  current 
found  a  path  to  the  overhanging  wire,  there 
would  be  no  sparks  at  the  point  of  contact, 
unless  there  was  an  "arcing  or  air  space" 
between  the  two.  The  defendant  offered 
evidence  tending  to  show  that  the  particular 
feed  wire  was  erected  in  1893.  It  was  not 
contended  that  the  Insulating  material  was 
not  of  the  best,  or  that  It  was  not  originally 
put  up  in  a  proper  manner.  The  defendants 
also  offered  evidence  to  show  that  at  the 
time  of  the  accident  the  insulating  material 
was  intact  at  the  place  where  the  telephone 
wire  rested  on  it.  It  was  shown  the  swing- 
UK  wire  did  not  belong  to  the  telegraph  com- 
pany, but  was  suspended  from  a  bracket 
or  lug  on  one  of  its  poles.  It  was  erected, 
with  the  permission  of  the  company,  by  a 
gentleman  for  his  private  uses,  it  had  long 
been  unused,  but  was  permitted  by  the  com- 
pany to  remain,  a  dead  wire,  on  the  poles 
where  it  was  first  placed.  In  some  manner 
it  parted,  and  one  of  the  ends,  suspended 
from  the  lug,  passed  over  or  around  the  feed 
wire,  and  extended  to  the  pavement,  where 
It  swayed  to  and  fro  in  the  wind.  In  this 
position  It  remained  for  at  least  two  weeks. 
At  first,  It  seems  not  to  have  been  charged 
with  electricity,  for  a  policeman,  at  some 
time  during  that  period,  gathered  up  the 
swinging  end  and  placed  it  In  a  tree  box 
near  by,  so  as  to  get  it  out  of  the  way  of  per- 
sons passing  along  the  street.  The  unbroken 
portion  of  the  wire  passed  along  for  some 
distance  into  the  city,  but,  further  than  to 
show  there  was  no  contact  with  other  wires 
for  two  squares,  there  was  no  evidence  tend- 
ing to  prove  that  It  received  its  deadly 
charge  elsewhere  than  at  the  place  where  it 
crossed  the  feed  wire.  It  Is  not  contended 
that  Nelson  was  guilty  of  contributory  negli- 
gence. How  he  came  In  contact  with  the 
wrre  does  not  clearly  appear.  Some  of  the 
witnesses  thought  it  was  blown  against  him 


by  the  wind.  However  that  may  be,  It 
passed  between  his  fingers,  and  as  he  re- 
coiled from  the  shock  he  drew  it  about  his 
neck  and  throat.  He  was  badly  burned.  In 
a  few  days,  lockjaw  set  In,  and  be  died.  At 
the  conclusion  of  the  plaintiff's  testimony, 
the  court  was  asked  by  the  defendants  to 
Instruct  the  jury  that  there  was  no  legally 
sufficient  evidence  to  show  that  the  death  of 
Nelson  was  caused  by  the  negligence  of  the 
defendants,  or  either  of  them;  and  this  the 
court  refused  to  do.  To  entitle  the  plaintiff 
to  recover,  it  was  requisite  that  the  proof 
should  establish  some  duty  on  the  part  of 
the  defendants  in  respect  to  the  person  in- 
jured, and  that  the  injury  was  occasioned  by 
reason  of  the  failure  of  the  defendants  to 
perform  that  duty.  This  principle  is  stated 
hi  Maenner  v.  Carroll,  46  Md.  212,  as  follows: 
"To  constitute  a  good  cause  of  action,  in  a 
case  of  this  nature,  there  should  be  stated  a 
a  right  on  the  part  of  the  plaintiff,  a  duiy 
on  the  part  of  the  defendant  in  respect  to 
that  right,  and  a  breach  of  that  duty  by  the 
defendant,  whereby  the  plaintiff  suffered  in- 
jury." Now,  the  deceased,  at  the  time  of 
the  injury,  was  upon  a  public  highway,  at 
a  spot  where  he  had  a  right  to  be,  and  was 
going  along  it,  to  his  home,  In  a  lawful  and 
proper  manner.  The  sidewalks  of  the 
streets  In  a  city  are  for  the  use  of  all  per- 
sons who  have  occasion  to  pass  along  them, 
and  Nelson,  while  in  the  exercise  of  this  un- 
questioned right,  was  entitled  to  be  protect- 
ed and  safe  from  all  Injury  on  account  of 
dangerous  obstructions.  On  the  other  hand, 
both  of  the  defendants  were  using  tue 
streets,  under  the  permission  of  the  state 
and  municipal  authorities,  for  purposes  of 
private  gain,  by  means  of  agencies  such  as 
could  and  would  become  dangerous  to  hu- 
man life  if  not  properly  and  carefully  em- 
ployed. The  railway  company  pursued  its 
business  by  means  of  cars  propelled  by 
electricity  partially  supplied  through  feed 
wires  over  and  along  the  edge  of  the  pave- 
ment The  telegraph  company  had  Its  poles 
also  along  the  curb  line,  and  its  wires,  ex- 
tending along  the  street,  were  over  and 
along  the  feed  wire,  which,  though  insulated, 
carried  a  deadly  current  The  privilege  so 
granted  thus  to  incumber  the  public  high- 
way with  appliances  so  likely  to  become  dan- 
gerous to  the  public  safety,  unless  prop- 
erly employed  and  controlled,  imposed  upon 
them,  and  each  of  them,  the  duty  of  so  man- 
aging their  affairs  as  not  to  Injure  persons 
lawfully  on  the  streets.  They  owed  it  to 
Nelson  that  his  lawful  use  of  the  street 
should  be  substantially  as  safe  as  it  was 
before  the  telegraph  and  railway  plants  had 
so  occupied  it.  It  was  their  plain  duty,  not 
only  to  properly  erect  their  plants,  but  to 
maintain  them  in  such  condition  as  not  to 
endanger  the  public.  It  follows  from  this 
that  if  the  property  of  the  defendants  was 
not  in  proper  condition,  and  by  reason  there- 
of Nelson  was  Injured,  these  facts  alone,  in 
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the  absence  of  other  evidence  to  show  that 
the  defect  originated  without  the  fault  of 
the  companies,  afford  a  prima  facie  presump- 
tion of  negligence.  In  such  a  case  the  doc- 
trine of  "res  Ipsa  loquitur"  ("a  simple  ques- 
tion of  common  sense."  Whltt  Smith,  Neg. 
423)  fairly  applies.  In  the  leading  case  of 
Kearney  v.  Railway  Co.,  L.  R.  5  Q.  B.  411, 
affirmed  in  the  exchequer  chamber  (L.  R.  6 
Q.  B.  750),  and  cited  approvingly  in  How- 
ser's  Case,  80  Md.  148,  30  Atl.  906,  Cockburn, 
C.  J.,  said,  "Where  it  is  the  duty  of  persons 
to  do  their  best  to  keep  premises  or  a  struc- 
ture in  a  proper  condition,  and  we  find  it  out 
of  condition,  and  an  accident  happens  there- 
from, it  is  incumbent  upon  them  to  show 
that  they  used  that  reasonable  care  and  dili- 
gence which  they  were  bound  to  use,  and 
the  absence  of  which,  it  seems  to  me,  may 
fairly  be  presumed  from  the  fact  that  there 
was  the  defect  from  which  tne  accident  has 
arisen."  In  Byrne  v.  Boadle,  2  Hurl,  &  C. 
722,  also  cited  In  Bowser's  Case,  the  plain- 
tiff, while  walking  In  the  street,  was  injured 
by  a  barrel  falling  from  an  upper  window 
of  a  warehouse  belonging  to  the  defendant, 
and  on  these  facts  alone  It  was  held  there 
was  evidence  of  negligence  to  go  to  the  Jury. 
In  Thomas  v.  Telegraph  Co.,  100  Mass.  156, 
where  two  horses  driven  along  the  high- 
way, became  entangled  in  a  telegraph  wire, 
swinging  across  a  public  way  at  such  a 
height  as  to  obstruct  and  endanger  ordinary 
travel,  It  was  held  these  facts  alone,  unex- 
plained and  unaccounted  for,  were  evidence  of 
neglect  on  the  part  of  the  company,  and 
should  have  been  submitted  to  the  Jury. 
Haynes  v.  Gas  Co.  (N.  C.)  19  S.  E.  344: 
Uggla  v.  Railway  Co.,  160  Mass.  353,  35  N. 
E.  1126;  2  Thomp.  Neg.  1220  et  seq.;  Thomp. 
Elect  i  178;  Telephone  Co.  v.  Robinson,  1 
C.  C.  A.  684,  50  Fed.  813;  Stephens  &  C. 
Transp.  Co.  v.  W.  U.  Tel.  Co.,  8  Ben.  502, 
Fed.  Cas.  No.  13,371;  Telegraph  Co.  v.  Ey- 
ser,  2  Colo.  163;  Blanchard  v.  Telegraph  Co., 
60  N.  Y.  510;  Wolf  v.  Telephone  Co.,  33 
Fed.  322. 

Was  there  evidence  before  the  jury,  when 
these  Instructions  were  asked,  from  which 
they  could  find  that  the  property  of  the  de- 
fendants was  out  of  proper  condition  at  the 
time  of  the  accident,  and  that  by  reason 
thereof  Nelson  was  Injured?  There  was  evi- 
dence that  the  telephone  wire  had  been 
hanging  over  the  feed  wire  for  at  least  two 
weeks;  that  in  that  position  it  was  swayed 
by  the  wind,  causing  it  to  rub  against  the 
insulating  material;  that  such  rubbing  for 
two  weeks  would  cause  a  very  serious  dam- 
age to  the  insulation.  No  Information  had 
been  given  to  the  jury  of  any  means  by 
which  the  telephone  wire  was  charged,  oth- 
erwise than  from  the  feed  wire,  and  that 
could  have  been  possible  only  by  a  defect 
in  the  Insulation.  This  was,  assuredly,  evi- 
dence tending  to  prove  that  the  telephone 
wire  was  charged  through  the  feed  wire. 
Whether  sufficient,  or  not,  to  establish  it  as 


a  fact,  was  for  the  Jury  to  determine.  It 
was  within  the  province  of  the  defendants 
to  rebut  the  plaintiff's  case  In  any  manner 
they  were  able,— to  show  that  the  Insulation 
was  perfect;  or,  If  that  could  not  be  done, 
that  the  defect  was  caused  by  circumstances 
over  which  they  had  no  control;  or  that 
it  existed  for  so  short  a  time  that  they  could 
not  be  reasonably  expected  to  have  been 
Informed  of  it,  and  thereby  have  had  an 
opportunity  to  mend  it  To  raise  the  pre- 
sumption of  negligence  In  this  case  it  was 
not  necessary  for  the  plaintiff  to  negative  all 
possible  circumstances  which  could  excuse 
the  defendants.  If  the  Jury  were  Informed 
of  but  one  point  where  the  telephone  wire 
was  In  contact  with  a  live  wire.  It  would  not 
be  a  wild  speculation  for  them  to  infer— 
it  would  not,  in  view  of  all  the  circumstan- 
ces, and  in  the  absence  of  any  evidence  of 
contact  elsewhere  with  the  feed  wire,  or 
with  other  live  wires— that  that  was  the 
source  from  whence  the  electricity  came,  al- 
though it  may  have  been  a  physical  possi- 
bility that  there  might  have  been  such  con- 
tact with  other  wires  further  along  the  line. 
This  the  defendants  might  have  shown,  if 
they  could,  by  way  of  defense;  but  In  the 
absence  of  all  evidence  on  the  point,  tue 
jury  could  Infer,  without  violence,  that  the 
electrical  charge  was  In  fact  obtained  by 
contact  of  the  telephone  wire  with  the  feed 
wire.  We  And  no  error  In  the  rejection  of 
the  instructions  set  out  in  the  third  excep- 
tion. We  deem  It  unnecessary  to  refer  par- 
ticularly to  the  action  of  the  court  in  grant- 
ing or  rejecting  the  other  prayers  in  the 
case.  What  we  have  said  is  sufficient  to  dis- 
pose of  them.  We  are  of  opinion  the  case 
was  fairly  put  to  the  jury.  Finding  no 
error  In  the  rulings  of  the  court,  the  judg- 
ment will  be  affirmed.    Judgment  affirmed. 


In  re  MONTGOMERY  SPOOL  &  BOBBIN 
CO. 

(Supreme  Court  of  Vermont     Franklin.    Dec. 
24, 1895.) 

Appiul— Insolvency— Judgment  of  County 
Court — Allowance  or  Claims — Parties. 

1.  R.  L.  (  1870,  provides  that  for  appeal 
from  the  court  of  insolvency  to  the  county  court 
"upon  the  question  of  the  insolvency  of  the  debt- 
or'';  and  Acts  1884,  No.  125,  8  4,  provides  that 
final  judgment  of  the  county  court  thereon  shall 
be  conclushe.  Acts  1888,  No.  79,  i  3,  provides 
that,  where  an  appeal  is  taken  from  the  allow- 
ance or  disallowance  of  a  claim  against  an  in- 
solvent estate,  the  same  may  pass  from  the  coun- 
ty to  the  supreme  court  on  exceptions.  Held, 
that  the  act  of  1888  relates  solely  to  allowance 
or  disallowance  of  claims,  and  that  the  judg- 
ment of  the  county  court  on  the  question  of  in- 
solvency remains  conclusive. 

2.  Under  R.  L.  <  1870.  the  only  provision 
for  an  appeal  from  the  insolvency  court  is  on 
the  question  of  the  insolvency  of  the  debtor;  and, 
if  an  appeal  was  taken  thereunder  on  the  ques- 
tion whether  a  certain  person  was  or  could  be 
a  petitioner,  the  judgment  of  the  county  court 
was  conclusive. 
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Exceptions  from  Franklin  county  court; 
ylw,  Judge. 

Petition  by  certain  creditors  to  have  the 
iontgomery  Spool  &  Bobbin  Company  ad- 
ndged  insolvent  On  appeal  to  the  county 
ourt,  the  petition  was  dismissed,  and  ex- 
eptions  were  taken  by  petitioners.  In  the 
npreme  court  the  case  was  heard  on  pe- 
itionee'8  motion  to  dismiss  those  exceptions. 
Msmlssed. 

Wilson  &  Hall,  O*  N.  Kelton,  and  B.  Mc- 
eeters,  for  petitioners.  A.  K.  Brown,  W. 
>.  Stewart,  and  Dickerman  &  Young,  for  pe- 
tionee. 

START,  J.  The  Montgomery  Spool  &  Bob- 
In  Company  was.  on  a  creditors'  petition, 
ajudged  Insolvent  by  the  court  of  Insolvency 
;r  the  district  of  Franklin.  From  this  adju- 
icatlon  the  company  appealed,  and  the  coun- 
r  court  reversed  the  decision  of  the  court 
f  insolvency,  and  dismissed  the  petition. 
he  case  comes  to  this  court  on  exceptions 
y  the  petitioning  creditors.  The  company 
■ores  to  dismiss  the  exceptions,  and  insists 
lat  the  decision  of  the  county  court  is  final 
nd  conclusive.  The  petitioners  claim  that 
le  decision  of  the  court  below  may  be  re- 
iewed  in  this  court  upon  exceptions,  and 
te  R.  L.  {§  1385,  1810-1812,  and  Act  No.  79, 
cts  1888.  In  Re  Sowles,  57  Vt  385,  it  is 
eld  that  these  sections  of  the  Revised  Laws 
a  not  give  a  right  of  exception  to  the  su- 
reme  court  upon  questions  relating  to  the 
■solvency  of  the  debtor.  It.  L.  §  1870,  pro- 
Ides  that  an  appeal  may  be  taken  from  the 
ecision  of  the  court  of  Insolvency  to  the 
ranty  court  upon  the  question  of  the  in- 
)lvency  of  the  debtor,  as  Is  provided  in 
wpter  93  of  Revised  Laws  for  appeal  from 
le  findings  of  the  judge;  and  section  4,  Act 
o.  125,  of  the  Acts  of  1884  provides  that 
nal  judgment  of  the  county  court  shall  be 
mcluslve.  This  act  concludes  the  right  of 
te  petitioners  to  be  heard  in  this  court  upon 
cceptlons  taken  to  the  holding  of  the  court 
slow  upon  questions  relating  to  the  iusol- 
?ncy  of  the  debtor,  unless  the  right  is  given 
r  section  ».  Act  No.  79,  of  the  Acts  of  1888. 
his  act  amends  section  1812  of  the  Revised 
aws  by  providing  that,  when  an  appeal 
taken  from  the  allowance  or  disallowance 
'  a  claim  presented  against  an  insolvent 
itate,  the  same  may  pass  from  the  county 
i  the  supreme  court  upon  exceptions.  The 
nitioners  claim  that  this  enactment  gives 
■em  a  right  to  be  heard  In  this  court  upon 
cceptlons.  and  contend  that,  after  this 
nendment,  chapter  93  provides  for  excep- 
ons.  and  that  the  act  of  1884,  so  far  as  it 
lates  to  the  finality  of  the  judgment  of  the 
iiinty  court,  is  repealed.  We  do  not  think 
lis  contention  sound.  The  act  of  1888  re- 
tes  solely  to  the  allowance  and  dlsallow- 
ice  of  claims  presented  against  Insolvent 


estates,  and  provides  that  such  cases  may 
pass  from  the  county  to  the  supreme  court 
upon  exceptions.  It  makes  no  reference  lo- 
an adjudication  upon  the  question  of  the  in- 
solvency of  a  debtor,  and  is  not  repugnant 
to  that  part  of  the  act  of  1884  which  pro- 
vides that  the  final  judgment  of  the  county 
court  upon  the  question  of  the  Insolvency  of 
the  debtor  shall  be  conclusive.  When  the 
act  of  1888  was  passed,  the  finality  of  the 
judgment  of  the  county  court  upon  this  ques- 
tion was  not  controlled  by  chapter  93.  The 
conclusiveness  of  such  judgments  was  then 
determinable  by  the  independent  act  of  1884. 
The  acts  relate  to  entirely  different  subjects. 
The  act  of  1884  made  the  final  judgment  of 
the  county  court  conclusive,  and  in  this  re- 
spect it  is  not  inconsistent  with  the  later  en- 
actment. We  hold  that  the  later  act  does 
not,  by  Implication  or  otherwise,  repeal  the- 
former;  that  the  former  act  was  In  force 
when  the  cause  was  heard  in  the  court  be- 
low; and  that  the  decision  of  that  court  upon 
the  question  of  the  insolvency  of  the  debtor 
cannot  be  reviewed  upon  exceptions  in  this 
court. 

The  petitioners  also  claim  that  the  only 
question  heard  in  the  court  below  was  wheth- 
er Jerry  Murray  was  or  could  be  a  petition- 
ing creditor,  and  contend  that  the  act  of  18S4 
makes  the  final  judgment  of  the  county  court 
conclusive  only  upon  the  question  of  the  in- 
solvency of  the  debtor,  and  does  not  affect 
their  right  to  be  heard  in  this  court  upon  the 
question  of  whether  Murray  could  be  a  peti- 
tioning creditor.  The  only  provision  for  an 
appeal  from  an  adjudication  by  the  court  of 
insolvency  upon  a  creditors'  petition  is  found 
In  the  last  paragraph  of  section  1870  of  the- 
Revised  Laws  This  provides  for  an  appeal 
upon  the  question  of  trie  Insolvency  of  the- 
debtor.  If  an  appeal  was  taken  from  the- 
decision  of  the  court  of  Insolvency  upon  the 
question  of  whether  Murray  could  be  a  peti- 
tioning creditor,  it  was  taken  by  virtue  of 
this  paragraph,  «*s  amended  by  the  act  of 
1884;  and  the  construction  we  have  given 
to  that  act  must  control  the  petitioners'  right 
to  be  heard  In  this  court  on  exceptions.  Ex- 
ceptions dismissed. 


CHALMERS  v.  McAULET. 
(Supreme  Court  of  Vermont     Dec.  24,  1895.) 
Sale— Delivery — When  Concurrent  with  Pat- 

MBNT. 

Where  payment  for  property  offered  at 
public  sale  was  to  be  made  by  approved  paper, 
and  it  was  some  days  thereafter  before  a  bidder 
and  the  seller  agreed  as  to  an  acceptable  note, 
at  which  time  the  property  was  turned  over  to- 
the  buyer,  delivery  and  payment  were  concur- 
rent acts,  and  the  property  remained  the  seller's 
until  actually  surrendered 

Exceptions  from  Caledonia  county  court;. 
Tyler.  Judge. 
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Action  by  Robert  Chalmers  against  John 
McAuley.  Judgment  for  plaintiff,  and  de- 
fendant excepts.    Reversed. 

Dunnett  &  Slack,  for  plaintiff.  J.  P.  Lam- 
son,  for  defendant. 

START,  J.  The  plaintiff,  owning  certain 
.cattle  that  were  subject  to  a  mortgage,  made 
.an  arrangement  with  the  mortgagee  whereby 
the  same  were  sold  at  public  auction.  By 
the  terms  of  the  sale,  six  months'  credit  was 
given,  on  approved  paper,  on  sales  of  over 
.$10.  The  defendant  bid  off  some  cows  and 
calves,  and  went  directly  to  the  plaintiff 
to  arrange  the  terms  of  payment,  and  the 
plaintiff  sent  him  to  the  mortgagee,  telling 
Jhini  that  any  arrangement  he  could  make 
-with  the  mortgagee  would  be  satisfactory, 
as  the  pay  was  going  to  him.  The  defend- 
ant went  to  the  mortgagee,  who  was  pres- 
ent at  the  sale,  and  he  told  the  defendant  if 
he  would  bring  him  a  good  note  the  folowing 
Tuesday  or  Wednesday  he  might  have  the 
cattle.  On  the  following  Wednesday  the  de- 
fendant offered  the  mortgagee  a  good  note 
for  the  cattle,  and  the  mortgagee  refused  to 
take  it,  whereupon  the  defendant  told  him 
he  would  not  take  the  cattle.  The  mort- 
gagee then  told  the  defendant  to  meet  him 
.at  the  plaintiff's  house  the  next  Saturday, 
.and  he  would  let  him  have  the  cattle  upon 
some  terms.  Pursuant  to  tbis  proposal,  the 
.defendant  met  the  mortgagee  at  the  plain- 
tiff's house,  and  made  an  arrangement 
whereby  he  took  the  cattle  for  the  amount 
at  which  they  were  bid  off,  and  gave  the 
mortgagee  a  lien  note  therefor.  The  plaintiff 
was  present  when  this  arrangement  was 
made,  and,  when  it  was  completed,  he  and 
his  son  turned  the  cattle  out  of  the  barn, 
.and  the  defendant's  man  drove  them  away. 
The  defendant  did  not  have  anything  to  do 
with  the  cattle,  except  to  bid  them  off,  un- 
til he  gave  his  lien  note  and  they  were 
driven  away  by  his  man.  Nothing  was  said 
about  keeping  or  feeding  the  cattle,  until 
.an  hour  or  more  after  they  had  been  driven 
.away.  The  plaintiff  seeks  to  recover  the  ex- 
pense incurred  In  keeping  the  cattle  from 
the  day  of  the  auction  until  they  were  de- 
livered to  the  defendant.  At  the  close  of 
the  evidence,  the  defendant  moved  for  a 
verdict.  The  court  overruled  this  motion, 
.and  instructed  the  Jury  that  the  only  ques- 
tion for  them  to  consider  was  how  much 
it  was  worth  to  keep  the  cattle,  to  which 
ruling  and  Instruction,  the  defendant  ex- 
cepted. 

In  determining  whether  the  court  should 
have  ordered  a  verdict  for  the  defendant,  it 
becomes  important  to  Inquire  when  the  title 
-to  the  cattle  passed  to  the  defendant.  If  the 
title  did  not  pass  until  the  lien  note  was  giv- 
en and  the  cattle  delivered  to  the  defendant, 
the  plaintiff  was  the  owner  of  the  cattle,  and 
was  keeping  his  own  cattle  from  the  day  of 
-the  auction  until  the  time  they  were  deliver- 


ed, and,  in  the  absence  of  an  express  contract 
on  the  part  of  the  defendant  to  pay  for  the 
keeping,  the  plaintiff  could  not  recover. 
Cole  v.  Kerr,  20  Vt  21.  It  Is  undoubtedly  the 
rule  in  this  state,  as  between  vendor  and 
vendee,  where  the  sale  of  a  chattel  Is  a  cash 
sale  the  delivery  of  the  thing  sold  and  the 
payment  of  the  purchase  money  are  con- 
current acts,  and  the  title  does  not  pass 
until  payment,  or  tender  of  payment,  is 
made.  Turner  v.  Moore,  58  Vt.  455,  3  Atl. 
467;  State  v.  O'Nlel,  58  Vt.  140,  2  Atl.  5SG; 
Miller  v.  Cushman,  38  Vt  593;  Towsley  v. 
Dana,  1  Aikens,  344;  Riley  v.  Wheeler,  42 
Vt.  528.  When  chattels  are  sold  to  be  paid 
for  in  approved  paper  or  good  notes,  and  de- 
livery and  payment  are  to  be  simultaneous 
acts,  the  title  remains  In  the  vendor  until 
delivery.  Lupin  v.  Marie,  6  Wend.  77;  Whit- 
well  v.  Vincent,  4  Pick.  448.  When,  by  the 
terms  of  a  contract  for  the  sale  of  a  chattel, 
payment  is  to  be  made  in  cash  or  approved 
paper,  the  delivery  of  the  chattel  and  pay- 
ment are  concurrent  acts;  and  unless  the 
vendor  waives  his  right  to  payment  before 
delivery,  or  there  is  an  agreement  to  the 
contrary,  the  title  does  not  pass  until  pay- 
ment is  made  or  tendered.  As  we  construe 
the  exceptions,  no  question  was  made  in  the 
court  below  but  that  payment  and  delivery 
of  the  cattle  were  to  be  concurrent  acts. 
The  plaintiff  did  not  waive  his  right  to 
insist  on  payment  before  delivery,  and  there 
was  no  agreement  or  circumstance  attending 
the  contract  of  sale  that  tended  to  show  that 
the  plaintiff  Intended  to  part  with  his  prop- 
erty before  payment  was  made  by  a  good 
or  approved  note.  The  time  of  payment  and 
delivery  of  the  cattle  was  deferred,  by  tbe 
agreement  of  the  parties,  until  the  day  tbe 
cattle  were  delivered.  There  was  no  ex- 
press agreement  that  the  defendant  should 
pay  for  keeping  the  cattle,  and,  under  tbe 
circumstances  disclosed  by  the  evidence,  the 
law  will  not  imply  one.  The  giving  of  the 
Hen  note  was  pursuant  to  an  agreement  then 
made.  Until  this  was  done,  the  sale  was 
not  complete,  and  the  plaintiff  was  tbe  own- 
er of  the  cattle,  subject  to  the  rights  of  tbe 
mortgagee.  He  was  not  entitled  to  tbe  ex- 
pense Incurred  in  their  keeping,  and  a  ver- 
dict should  have  been  ordered  for  tbe  de- 
fendant. Judgment  reversed,  and  cause  re- 
manded. 


KENT  v.  MILES. 

(Supreme  Court  of  Vermont.     Nov.  23.  1895.) 

False    Imprisonment — Pleas — Sofficibnct— Ah- 
kbbt — Commitment — Discharge. 

1.  Where  it  appears  from  the  pleas  to  a  dec- 
laration in  an  action  for  false  imprisonment  that 
defendant  attempts  to  Justify  the  detention  of 
plaintiff  "for  the  said  space  of  time  in  the  saM 
declaration  mentioned,'  the  pleas  are  not  ob- 
jectionable on  the  ground  that  they  fail  to  an- 
swer the  whole  declaration. 

2.  It  appeared  that  plaintiff  was  indicted 
for  perjury,  and  that  a  warrant  was  issued  by 
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the  court  then  in  session  directing  a  proper  of- 
ficer "to  apprehend  *  *  •  said  plaintiff,  and 
have  him  forthwith  appear"  before  the  court  at 
N.;  that  defendant  arrested  plaintiff,  and  took 
him  to  N.,  but  that  the  court  had  adjourned; 
that  defendant  lodged  plaintiff  in  the  county 
Jail,  to  await  a  session  of  the  court.  Held,  that 
the  plaintiff  was  lawfully  committed. 

3.  The  state's  attorney  has  the  power  to 
discharge  one  from  arrest,  if  justice  requires  it 

Exceptions  from  Washington  county  court; 
Start,  Judge. 

Action  by  James  M.  Kent  against  L.  D. 
Miles  for  false  imprisonment.  To  a  judg- 
ment in  favor  of  defendant,  plaintiff  excepts. 
Affirmed. 

T.  J.  Deavltt,  for  plaintiff.  W.  W.  Miles, 
for  defendant. 

TAPT,  J.  The  first  objection  made  to  the 
pleas  is  that  they  fall  to  answer  the  whole 
declaration,  for  that  they  justify  the  detention 
of  the  plaintiff  for  three  days  only,  instead  of 
the  six  months'  detention  charged  In  the  dec- 
laration. We  might  well  pass  this  question 
unnoticed,  as  no  copy  of  the  declaration  has 
been  furnished  us;  but  it  appears  from  the 
pleas  that  the  pleader  attempts  to  justify  the 
detention  of  the  plaintiff  "for  the  said  space 
of  time  in  the  said  declaration  mentioned." 
The  point  is  not  well  taken. 

The  main  question  before  us  Is  whether  a 
justification  is  set  forth  In  the  pleas.  It  Is 
alleged  therein  that  the  plaintiff  was  Indicted 
for  perjury,  at  the  September  term,  1887,  of 
the  Orleans  county  court,  sitting  at  Newport, 
in  said  county;  that  on  the  14th  day  of  Sep- 
tember, 1887,  a  warrant  was  issued  by  the 
court  then  in  session,  properly  directed  to  any 
sheriff,  etc.,  commanding  him  "to  apprehend 
the  body  of  the  said  plaintiff,  and  have  him 
forthwith  to  appear  before  the  county  court 
in  and  for  said  county,  at  said  Newport,"  etc., 
to  answer  to  said  charge  of  perjury;  that  the 
warrant  was  delivered  the  defendant  to  serve; 
that,  by  virtue  of  it,  he  did  arrest  the  plain- 
tiff, and  took  him  to  Newport,  bat  that  said 
county  court  was  not  then  in  session  so  that 
the  defendant  could  have  the  plaintiff  before 
it  and  for  that  reason  he  kept  and  detained 
the  plaintiff,  "for  the  purpose  of  having  him, 
the  said  plaintiff,  to  appear  before  said  court 
as  soon  as  the  same  should  be  In  session," 
and  lodged  the  plaintiff  in  the  common  jail  at 
Newport  for  safe-keeping,  and  made  due  re- 
turn of  the  warrant.  When  the  defendant 
reached  Newport,  with  the  plaintiff  under  ar- 
rest, the  court  having  adjourned,  It  was  his 
duty,  under  the  warrant,  to  keep  and  detain 
the  plaintiff  until  the  court  again  convened, 
either  by  adjournment  or  at  its  next  term, 
and  be  could  lawfully  commit  the  plaintiff  to 
jail  for  sake-keeping.  The  case  of  State  v. 
Lamotne,  53  Vt.  568,  Involved  no  question  in 
the  case  before  us.  That  action  was  scire 
facias  upon  a  void  recognizance  taken  by  a 
judge  having  no  jurisdiction.  It  was  not  nec- 
essary to  call  the  sufficiency  of  the  warrant  in 
question.     The  facts  set  forth  in  the  first 
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plea,  are  alleged  in  the  second,  and,  In  addi- 
tion thereto,  the  further  fact  that  the  defend- 
ant discharged  the  plaintiff  from  arrest  and 
confinement  in  the  jail  at  Newport,  where  he 
had  committed  him,  by  direction  of  the  state's 
attorney  for  Orleans  county,  the  official  In 
charge  of  the  prosecution.  It  is  the  duty  of 
the  state's  attorney  to  "prosecute  for  offen- 
ces" (Vt.  St.  f  2055),  apd  we  think  he  bad 
power  to  discharge  one  from  arrest  If,  In 
his  judgment,  the  administration  of  justice 
requires  it  Judgment  affirmed,  and  cause  re- 
manded. 


OVITT  v.  SMITH. 

(Supreme  Court  of  Vermont    Caledonia.    Dec 
5,  1895.) 

Rights  or  Divorced  Persons  —  Rkmabkiagk  — 
Validity. 
Rev.  Laws,  {  2391,  declares  that  when  a 
marriage  is  dissolved  pursuant  to  the  provisions 
of  that  chapter  the  parties  may  lawfully  marry 
again,  but  that  it  shall  not  be  lawful  for  the 
petitionee,  in  divorce  proceedings  in  which  a  di- 
vorce is  granted,  to  marry  another  person  than 
the  petitioner  for  three  years,  unless  petitioner 
dies  within  that  time;  and  section  2392  provides 
that  a  person  violating  the  preceding  section 
shall  be  imprisoned,  etc.  Beld,  that  a  marriage 
in  contravention  of  section  2391  is  absolutely 
void. 

Exceptions  from  Caledonia  county  court; 
Start,  Judge. 

Petition  by  Martin  H.  Ovitt  against  Hattle 
B.  Smith  to  annul  a  marriage.  There  was  a 
judgment  dismissing  the  petition,  and  peti- 
tioner excepts.     Reversed. 

Harry  Blodgett,  for  petitioner. 


TYLER,  J.  The  petition  alleges,  and  the 
court  below  found,  that  the  parties  were  mar- 
ried in  this  state  in  due  form  of  law;  that 
the  petitioner  married  the  petitionee,  upon 
her  representation  that  she  had  been  married 
to  one  Parrand.  but  had  obtained  a  divorce 
from  him,  and  was  at  liberty  to  marry  again, 
which  representation  the  petitioner  believed 
and  relied  upon;  that  the  parties  lived  to- 
gether as  husband  and  wife  for  some  months 
after  their  marriage,  when  the  petitioner 
learned  that,  at  the  April  term,  1891,  of  the 
Lamoile  county  court.  Bald  Farrand  had  ob- 
tained a  divorce  from  the  petitionee  by  reason 
of  her  adultery,  whereupon  the  petitioner 
ceased  to  live  with  her;  that  there  was  no 
Issue  of  this  marriage,  and  that  Farrand  was 
living  when  the  petition  was  brought. 

The  only  question  discussed  In  the  brief  of 
the  petitioner's  counsel  is  whether,  In  the  cir- 
cumstances stated,  there  was  a  voluntary  co- 
habitation within  the  meaning  of  Rev.  Laws, 
I  2357.  In  the  view  which  we  take  of  the 
case,  this  question  does  not  arise.  The  deci- 
sion depends  upon  the  effect  that  Is  to  be  giv- 
en to  the  following  sections  of  the  statute: 
"Sec.  2391.    When  a  marriage  is  dissolved 
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pursuant  to  the  provisions  of  tbis  chapter  the 
parties  shall  be  deemed  single  and  may  law- 
fully marry  again.  But  It  shall  not  be  law- 
ful for  the  petitionee  In  divorce  proceedings 
In  which  a  divorce  is  granted,  *  •  *  to 
marry  another  person  than  the  petitioner  for 
three  years  from  the  time  such  a  divorce  is 
granted,  unless  the  petitioner  dies  within  that 
time,  In  which  case  the  petitionee  may  mar- 
ry again.  Sec.  2392.  A  person  who  violates 
the  provisions  of  the  preceding  section,  or 
lives  in  this  state  under  a  marriage  relation 
forbidden  by  said  section,  shall  be  imprisoned 
in  the  state  prison  for  not  less  than  one  year 
nor  more  than  five  years."  The  question  is 
whether,  under  the  first  sentence  of  the  for- 
mer section,  the  marriage  not  being  declared 
void,  a  marriage  with  the  petitionee  may  not 
be  valid,  although  the  petitionee  incurs  the 
penalty  imposed  by  the  next  section.  Blsh. 
Mar.,  Div.  &  Sep.  §«  707,  708,  1621,  discusses 
the  question  at  length,  but  leaves  it  undecid- 
ed whether  or  not  a  statute  should  be  Inter- 
preted to  make  void  the  marriage  unless  It 
contains  an  express  clause  of  nullity.  In 
Tennessee,  a  statute  which  provided  that, 
where  a  marriage  was  absolutely  annulled, 
the  parties  should  severally  be  at  liberty  to 
marry  again,  but  that  a  defendant  who  had 
been  guilty  of  adultery  should  not,  during  the 
life  of  the  former  husband  or  wife,  marry  the 
person  with  whom  the  crime  had  been  com- 
mitted, was  held  not  against  public  policy, 
and  that,  where  the  husband  from  whom  the 
divorce  had  been  obtained  on  account  of  his 
adultery,  married  his  partlceps  crimlnls  dur- 
ing the  life  of  the  first  wife,  the  second  wife 
was  not  entitled  to  homestead.  Owen  v. 
Bracket,  7  Lea,  448.  In  Re  Borrowdale,  28 
Hun,  336,  the  pretended  widow  was  refused 
letters  upon  her  husband's  estate,  upon  proof 
that  a  former  husband,  who  was  still  living, 
had  obtained  a  divorce  from  her  on  account 
of  her  adultery,  the  statute  merely  prohibiting 
her  remarriage.  In  14  Am.  &  Eng.  Enc. 
Law,  504.  It  Is  said  in  the  text  that,  where 
the  prohibition  has  any  effect,  a  marriage  in 
disregard  of  it  is  a  mere  nullity,  though  It  be 
contracted  with  the  Innocent  party  and  for- 
mer spouse.  In  the  notes,  Stew.  Mar.  &  Dlv. 
§  53,  Is  cited  to  the  effect  that  unlawful  mar- 
riages are  not  void  unless  declared  to  be  so 
by  the  statute.  In  Georgia,  under  a  statute 
which  prohibits  the  guilty  party  to  a  divorce 
remarrying,  the  court  refused  to  hold  a  sec- 
ond marriage  void  and  render  children  Illegi- 
timate. Park  v.  Barron,  20  Ga.  702.  Gen. 
St.  Mass.  c.  107,  §  25,  declared  any  marriage 
contracted  by  such  guilty  party  void.  Pub. 
St.  c.  146,  §  23,  only  prohibited  such  party 
from  remarrying.  Prom  the  reasoning  of  the 
court  In  Com.  v.  Lane,  113  Mass.  458,  which 
arose  under  the  later  statute,  we  infer  that 
that  statute  was  regarded  as  rendering  the 
second  marriage  void,— that  the  respondent 
would  have  been  convicted  of  polygamy  but 
for  the  fact  that  his  second  marriage  was 


solemnized  in  another  jurisdiction.  Courts 
are  unwilling  to  make  decrees  which  may  ren- 
der innocent  persons  illegitimate;  but  our 
statute  must  receive  a  reasonable,  and  not  a 
forced,  construction.  The  two  sentences  of 
section  2391,  Rev.  Laws,  must  be  construed 
together.  It  seems  clear  that  the  Intent  of 
the  legislature  was  to  make  the  last  a  limita- 
tion upon  the  first.  The  latter  makes  an  ex- 
ception to  the  enabling  provisions  of  the  first 
The  Massachusetts  statute  reads:  "After  a 
divorce  *  *  *  either  party  may  marry 
again  as  if  the  other  were  dead,  except  that 
the  party  against  whom  the  divorce  was 
granted  shall  not  marry  again,"  etc.  Con- 
struing the  whole  of  section  2391,  Rev.  Laws, 
It  certainly  would  be  illogical  to  hold  a  mar- 
riage valid,  when  the  statute  itself  declares 
it  unlawful  for  one  of  the  parties  to  remarry. 
It  is  elementary  that  contracts  are  illegal 
when  founded  on  a  consideration  contra  bonos 
mores,  or  against  the  principles  of  sound  pol- 
icy, or  founded  in  fraud,  or  in  contravention 
of  the  positive  provisions  of  some  statute  law; 
that  if  the  contract  grows  immediately  out 
of,  or  is  connected  with,  an  illegal  or  immoral 
act,  a  court  of  Justice  will  not  enforce  It;  that 
the  object  of  all  laws  is  to  repress  vice,  and 
promote  the  general  welfare  of  the  state  and 
of  society.  The  legislature  evidently  consid- 
ered that  a  second  marriage,  within  the  lim- 
itations named,  by  a  person  from  whom  an- 
other had  obtained  a  divorce  for  any  of  the 
statutory  causes,  was  against  the  policy  of 
the  domestic  relations  and  the  best  interests 
of  society.  The  statute  not  only  declares  that 
it  shall  not  be  lawful  for  the  libelee  to  marry 
again,  but  It  imposes  a  severe  penalty  upon 
such  person  for  violating  the  prohibition.  It 
is  held  that,  when  a  statute  merely  Inflicts  a 
penalty  for  the  doing  of  a  particular  act,  that 
act  Is  by  Implication  prohibited  and  illegal. 
Roby  v.  West,  4  N.  H.  285;  Pray  v.  Burbank, 
10  N.  H.  377.  The  penalty  imposed  implies 
prohibition.  See  numerous  cases  cited  in  1 
Rap.  Dig.  p.  824,  pi.  94,  and  Mack.  Dig.  p. 
342;  Benj.  Cont.  c.  6.  This  court  has  held 
that  a  contract  which  has  for  its  object,  or 
which  contemplates,  any  act  prohibited  by  ex- 
press statute,  or  the  commission  of  which  In- 
curs a  penalty,  is  as  much  Illegal  and  void  as 
If  the  statute  In  express  terms  so  declared. 
Territt  v.  Bartlett,  21  Vt  184;  Bank  v.  Par- 
sons, Id.  199;  Bancroft  v.  Dumas,  Id.  456. 
In  Aiken  v.  BlalsdeU,  41  Vt  655,  it  is  said 
that  the  distinction  spoken  of  hi  the  books, 
between  a  law  that  forbids  an  act  and  Im- 
poses a  penalty  for  its  commission,  and  a  law 
that  imposes  a  penalty  without  in  terms  tor- 
bidding  the  act  Is  not  a  distinction  in  legal 
effect.  We  think  this  case  must  be  con- 
trolled by  the  general  rules  of  law  respecting 
contracts.  It  was  not  lawful  for  the  peti- 
tionee to  remarry.  Therefore  her  marriage 
with  the  petitioner  was  Illegal,  and  its  Ille- 
gality rendered  It  void.  Judgment  reversed, 
and  the  marriage  declared  null  and  void. 
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SCALES  v.  WILEY. 

(Supreme  Court  of  Vermont     Windsor.    Dec. 
5.  1895.) 

Btatotk  or  Frauds  —  Interest  in  Lands— Bale 
of  Goods— Rescission. 

1.  An  agreement  by  plaintiff  to  take  down 
a  barn  on  her  premises,  and,  after  the  lumber 
shall  hare  been  drawn  to  defendant's  premises, 
to  re-erect  it  there  for  a  valuable  consideration, 
is  not  a  contract  for  the  sale  of  an  interest  in 
lands. 

2.  Such  agreement  is  not  a  sale  of  goods, 
bnt  an  agreement  to  make  improvements  on  real 
estate,  the  consideration  to  be  paid  for  work 
done  and  materials  furnished  in  adding  some- 
thing to  the  land. 

3.  Defendant  cannot  rescind  such  agree- 
ment because  of  defects  in  the  lumber  which  he 
knew  to  exist  when  the  agreement  was  made. 

Exceptions  from  Windsor  county  court; 
Taft.  Judge. 

Action  by  Aurilla  Scales  against  Andrew' 
Wiley  to  recover  damages  for  breach  of  an 
agreement.  To  a  judgment  In  favor  of  plain- 
tiff, defendant  excepts.     Affirmed. 

It  appeared  that  the  plaintiff  owned  a  barn 
standing  upon  her  land,  and  that  she  and 
the  defendant  entered  Into  an  agreement  oy 
which  the  plaintiff  was  to  take  it  down  and 
re-erect  the  frame  upon  the  land  of  the  de- 
fendant for  $75,  the  defendant  to  draw  the 
frame  from  her  land  to  his,  and  to  furnish 
what  new  timber  might  be  necessary.  The 
plaintiff  did  take  down  the  barn,  but  the  de- 
fendant refused  to  proceed  with  the  contract, 
upon  the  ground  that  the  timber  was  rotten 
and  worthless.  The  evidence  of  the  defend- 
ant tended  to  show  that  the  plaintiff  falsely 
represented  the  condition  of  the  frame,  and 
warranted  It  to  be  sound;  that  of  the  plain- 
tiff, that  the  defendant,  before  the  contract, 
examined  it,  and  saw  its  condition  as  it  ac- 
tually was.  The  court  Instructed  the  Jury  that 
if  the  defendant  Inspected  the  barn,  and  saw 
the  alleged  defects  before  he  made  the  agree- 
ment, he  could  not  avail  himself  of  any  fraudu- 
lent representation  or  false  warranty  in  that 
respect.  The  defendant  also  claimed  that  the 
contract  was  within  the  statute  of  frauds, 
either  as  a  contract  for  the  sale  of  an  interest 
in  land,  or  for  the  Bale  of  goods  of  the  value 
of  more  than  $40,.  and  excepted  to  the  refusal 
of  the  court  to  so  hold. 

W.  W.  Stickney  and  J.  G.  Sargent,  for  plain- 
tiff. G.  A.  Davis,  M.  S.  Buck,  and  S.  E.  Em- 
ery, for  defendant 

TYLER,  J.  The  special  count  alleges  that 
the  plaintiff  sustained  damages  by  reason  of 
the  nonperformance  by  the  defendant  of  a 
contract  by  which  the  plaintiff,  was  to  erect  a 
barn  frame  on  the  defendant's  land,  which 
contract  the  defendant  prevented  the  plaintiff 
from  completing  by  not  removing  the  timber 
to  his  premises,  as  he  had  agreed,  and  refus- 
ing to  proceed  with  the  contract  after  the 
plaintiff  had  provided  labor  and  materials  ac- 
cording to  her  agreement.  The  plaintiff's 
evidence  tended  to  show  that  in  the  year  1893 


she  owned  a  barn,  situated  upon  hei*  prem- 
ises, which  the  defendant  wished  to  purchase; 
that  the  plaintiff  was  to  take  the  barn  down, 
the  defendant  to  draw  it  to  his  premises,  the 
plaintiff's  son  to  re-erect  it  upon  the  defend- 
ant's land,  the  defendant  furnishing  such  new 
timber  as  should  be  required,  and  to  pay  the 
plaintiff  $75.  It  clearly  was  not  a  contract 
for  the  sale  of  land  or  of  any  Interest  therein. 
While  the  building,  as  It  stood  on  the  plain- 
tiff's land,  was  a  part  of  the  realty,  by  the 
contract  it  was  to  be  taken  down,  and  the  tim- 
ber piled  up  ready  for  removal;  so  that  it 
was  to  be  changed  from  real  to  personal  estate 
before  anything  was  to  be  done  by  the  defend- 
ant It  was  not  a  contract  for  the  sole  of 
personal  property.  If  the  coutract  had  bee» 
that  the  defendant  should  pay  a  certain  price 
for  the  timber  when  the  building  was  taken 
down,  It  would  have  been  a  contract  for  the 
sale  of  personal  property;  but  it  was  not  in- 
tended that  the  title  should  pass  until  the 
building  should  be  re-erected.  No  act  was  re- 
quired of  the  defendant  except  to  move  the 
old  timber,  and  furnish  whatever  new  timber 
was  required. 

The  general  rule  is  stated  In  Benj.  Sales,  { 
116:  "Things  attached  to  the  soil  are  not 
goods,  though,  when  severed  from  it,  they 
are.  Thus,  growing  trees  are  part  of  the  land, 
but  the  cut  logs  are  goods.  Bricks  and 
stones,  which  are  goods,  cease  to  be  so  when 
built  into  a  wall;  they  become  a  part  of  the 
soil."  In  section  117:  "It  seems  pretty  plain, 
upon  principle,  that  an  agreement  to  transfer 
the  property  in  something  that  is  attached  to 
the  soil  at  the  time  of  the  agreement,  but 
which  is  to  be  severed  from  the  soil  and  con- 
verted into  goods  before  the  property  is  to  be 
transferred,  is  an  agreement  for  the  sale  of 
goods,  within  the  meaning  of  the  statute. 
The  agreement  is  that  the  thing  shall  be  ren- 
dered into  goods,  and  then  in  that  state  sold. 
It  is  an  executory  agreement  for  the  sale  of 
goods  not  existing  in  that  capacity  at  the 
time  of  the  contract.  And.  when  the  agree- 
ment is  that  the  property  is  to  be  transferred 
before  the  thing  is  severed,  it  seems  clear 
enough  that  it  is  not  a  contract  for  the  sale 
of  goods.  It  is  a  contract  for  a  sale,  but  the 
thing  sold  is  not  goods.  If  this  be  the  prin- 
ciple, the  true  subject  of  Inquiry  in  each  case 
is,  when  do  the  parties  Intend  that  the  prop- 
erty is  to  pass?"  Clark  v.  Buhner,  11  Mees. 
&  W.  243,  was  indebitatus  assumpsit  for  the 
price  and  value  of  a  main  engine  and  other 
goods  sold  and  delivered.  It  appeared  that 
the  contract  was  to  build  an  engine  for  a  cer- 
tain price,  to  be  completed  and  fixed  by  a  cer- 
tain time;  that  the  different  parts  were  con- 
structed at  the  plaintiff's  manufactory,  and 
sent  In  parts,  at  different  times,  to  the  de- 
fendant's works,  where  they  were  fixed  piece- 
meal, and  so  made  into  an  engine.  The  court 
said:  "The  engine  was  not  contracted  for  to 
be  delivered,  or  delivered,  as  an  engine,  in  its 
complete  state,  and  afterwards  affixed  to  the 
freehold.    There  was  no  sale  of  it  as  an  en- 
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tire  cha'ttel,  and  delivery  In  that  character; 
and  therefore  It  could  not  be  treated  as  an  en- 
gine sold  and  delivered.  Nor  could  the  differ- 
ent parts  of  It  which  were  used  In  the  con- 
struction, and  from  time  to  time  fixed  to  the 
freehold,  and  therefore  became  parts  of  it,  be 
deemed  goods  sold  and  delivered,  for  there 
was  no  contract  for  the  sale  of  them  as  mova- 
ble goods.  The  contract  was,  in  effect,  that 
the  plaintiff  was  to  select  materials,  make 
them  into  parts  of  an  engine,  carry  them  to  a 
particular  place,  and  put  them  together,  and 
fix  part  to  the  soil,  and  so  convert  them  into  a 
fixed  engine  on  the  land  itself.  *  •  »  The  cases 
of  Cotterell  v.  Apsey,  6  Taunt  322,  and  Tripp 
v.  Armitage,  4  Mees.  &  W.  687,  are  authorities 
that  materials  used,  or  Intended  to  be  used, 
in  the  construction  of  a  fixed  building,  cannot 
be  deemed  goods  sold  and  delivered,  and  there 
is  no  difference  between  the  erection  of  this 
sort  of  fixture  and  any  other  building."  In 
Benj.  Sales,  §  108,  It  is  said:  "Where  a  con- 
tract is  made  for  furnishing  a  machine  or  a 
movable  thing  of  any  kind,  and  fixing  it  to 
the  freehold,  It  Is  not  a  contract  for  the  sale 
of  goods.  In  such  contracts  the  Intention  Is 
plainly  not  to  make  a  sale  of  movables,  but  to 
make  improvements  on  the  real  property;  and 
the  consideration  to  be  paid  to  the  workman 
is  not  for  a  transfer  of  chattels,  but  for  work 
and  labor  done  and  materials  furnished  in 
adding  something  to  the  land."  The  case  at 
bar  falls  clearly  within  this  definition.  In 
Ellison  v.  Brigham,  38  Vt.  64,  upon  which  the 
defendant's  counsel  relies,  the  contract  was 
that  the  defendant  should  cut  into  logs  all  the 
butternut  trees  then  standing  on  his  own 
farm  that  were  suitable  for  logs,  and  deliver 
them,  with  a  few  logs  that  were  cut,  to  the 
plaintiffs,  at  a  certain  mill,  for  an  agreed  price. 
Held,  that  this  was  a  contract  within  the  stat- 
ute. It  was  clearly  a  contract  relating  to  an 
interest  in  land,  within  the  above  rule  laid 
down  In  Benjamin. 

The  defendant's  five  requests  for  Instruc- 
tions to  the  jury  were  properly  denied,  for 
the  reasons  above  stated.  There  was  no  er- 
ror in  the  instruction  given,  which  was,  in 
substance,  that  the  defendant  could  not  assert 
a  claim  for  defects  In  the  barn  which  he  saw 
and  knew  existed.    Judgment  affirmed. 


SOMERSET  RY.  v.  PIERCE  et  al. 

(Supreme  Judicial  Court  of  Maine.     June  1, 
1895.) 

Railroads — Mortgages — Equitt  of  Redbmition 
— Purchase  by  Mortgagee — Effect. 
1.  July  1, 1871,  the  Somerset  Railroad  Com- 
pany made  a  mortgage  of  its  road  and  franchise 
to  trustees  to  secure  the  payment  of  its  bonds. 
The  condition  of  this  mortgage  having  been  bro- 
ken, and  so  continued  for  more  than  three  years, 
the  mortgage  bondholders,  in  1883,  organized  a 
new  corporation,  under  the  statute,  by  the  name 
of  the  Somerset  Railway.  This  corporation,  the 
complainant,  took  possession  of  the  mortgaged 
property  on  the  1st  day  of  September,  1883,  and 
has  ever  since  retained  it,  and  operated  the  road. 
On  the  Sth  day  of  July,  1884,  complainant  pur- 


chased, at  execution  sale,  the  equity  of  redemp- 
tion from  the  mortgage,  from  which  sale  no  re- 
demption has  been  had.  Held,  that  full  title  has 
thereby  been  acquired  by  the  Somerset  Railway, 
and  that,  under  the  statute,  the  complainant  rep- 
resents all  the  mortgage  bondholders,  and  its 
title  to  and  possession  of  the  mortgaged  proper- 
ty inure  to  their  benefit. 

2.  Also,  that  each  mortgage  bondholder 
thenceforward  became  a  shareholder  in  the  prop- 
erty covered  by  the  mortgage,  in  the  proportion 
that  his  bonds  bore  to  the  whole  issue  secured  by 
the  mortgage,  and  the  bonds  themselves  are  paid 
to  the  extent  of  the  value  of  the  mortgaged  prop- 
erty, full  title  to  which  passed  to  the  Somerset 
Railway. 

3.  A  large  part  of  the  bondholders  have  ex- 
changed their  bonds  for  stock  in  the  Somerset 
Railway,  par  for  par.  and  are  now  stockholders; 
those  who  have  not  so  exchanged  remain  share- 
holders, and  are  entitled  to  receive  from  the 
earnings  of  the  road  the  same  pro  rata  dividends 
as  the  stockholders  (if  they  decline  to  exchange 
their  bonds  for  stock),  but  the  possession  and 
operation  of  the  railroad  will  continue  in  the 
Somerset  Railway. 

4.  Held,  that  trustees  under  the  mortgage 
should  reUase  and  convey  whatever  legal  title 
remains  in  them  to  the  Somerset  Railway,  on 
payment  of  any  sums  that  may  be  due  them  for 
services  or  disbursements,  and  be  perpetually 
enjoined  from  the  further  prosecution  of  their 
pending  suits,  and  from  interfering  in  any  way 
with  the  title,  possession,  or  use,  by  the  Somer- 
set Railway,  of  any  and  all  the  property  de- 
scribed in  the  mortgage  of  July  1,  1871,  except 
so  far  as  it  may  be  necessary  for  them  by  suita- 
ble legal  process,  to  enforce  a  lien,  if  any, 
which  they  may  have  upon  the  property,  for  the 
payment  of  such  sums  as  may  be  found  due 
them  as  such  trustees. 

See  In  re  Inhabitants  of  Anson,  26  Atl.  996,  85 
Me.  79. 
(Official.) 

Report  from  supreme  judicial  court,  Cum- 
berland county. 

Bill  In  equity  by  the  Somerset  Railway 
against  Lewis  Pierce  and  others  to  quiet  title 
and  for  injunction.  Sustained  as  to  some, 
and  dismissed  as  to  other,  defendants. 

Edmund  F.  &  Appleton  Webb.  J.  W.  Sy- 
monds.  D.  W.  Snow,  C  S.  Cook,  and  J. 
H.  Drummond  &  J.  H.  Drummond,  Jr.,  for 
plaintiff.  D.  D.  Stewart,  H.  M.  Heath,  O.  A. 
Tuell,  F.  M.  Drew,  L.  Pierce,  N.  &  H.  B. 
Cleaves,  and  Everett  R.  Drummond,  for  de- 
fendants. 

STROTJT,  J.  On  the  1st  day  of  July,  1871, 
the  Somerset  Railroad  Company,  having  a 
charter  for  a  railroad  from  a  point  near  Car- 
ritunk  Falls,  In  Solon,  in  the  county  of  Som- 
erset, to  the  town  of  WatervlUe,  In  the  coun- 
ty of  Kennebec,  and  being  on  that  day  pos- 
sessed of  franchises,  and  real  and  personal 
estate,  for  the  purpose  of  building,  equipping, 
and  operating  such  railroad,  made  a  mortgage 
to  Lewis  Pierce,  Daniel  Holland,  and  Stephen 
D.  Llndsey  of  the  railroad  from  Watervllle  to 
Its  terminus  In  Solon,  In  the  county  of  Somer- 
set, together  with  the  franchise  of  the  com- 
pany, and  all  its  real  estate,  and  all  its  per- 
sonal property  of  every  nature,  used  in  con- 
nection with  tts  railroad,  then  possessed  or  to 
be  thereafter  acquired,  In  trust  to  secure  the 
payment  of  the  bonds  of  said  company  to  an 
amount  not  exceeding  $500,000,  payable  in  20 
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yean  from  the  date  of  the  mortgage,  with  in- 
terest at  the  rate  of  7  per  cent,  per  annum, 
according  to  the  coupons  annexed  to  the 
bonds.  Lindsey  and  Holland,  two  of  the 
trustees,  having  deceased,  Herbert  M.  Heath 
and  Franklin  M.  Drew,  were  duly  appointed 
trustees  to  fill  the  vacancies;  and  they,  to- 
gether with  Lewis  Pierce,  are  now  the  trus- 
tees under  said  mortgage.  The  Somerset 
Railroad  Company  issued  and  sold  bonds,  se- 
cured by  the  mortgage,  to  the  amount  of 
ftoO,000  only.  The  company  subsequently 
defaulted  on  the  interest  upon  the  bonds,  and 
for  more  than  three  years  prior  to  July  11, 
1883,  the  company  had  failed  to  pay  the  inter- 
est on  the  mortgage  bonds,  and  thereby  had 
made  a  breach  of  the  condition  of  the  mort- 
gage, though  the  principal  of  the  bonds  was 
not  then  due.  The  trustees  under  the  mort- 
gage never  entered  into  possession  of  the 
mortgaged  property,  nor  took  any  measures 
to  secure  a  foreclosure  of  the  mortgage;  but 
the-  Somerset  Railroad  Company  remained  in 
possession  of  all  the  property  until  the  forma- 
tion of  a  new  corporation,  under  the  name  of 
the  Somerset  Railway.  On  the  11th  day  of 
July,  1883,  the  holders  of  the  mortgage  bonds, 
to  an  amount  largely  exceeding  one-half  of 
the  same,  elected,  in  writing,  to  form  a  new 
corporation,  and  on  the  15th  day  of  August, 
1883,  did  form  a  new  corporation,  under  the 
name  of  the  Somerset  Railway,  as  provided 
by  chapter  51  of  the  Revised  Statutes,  and 
acts  additional  thereto  and  amendatory  there- 
of, and  made  the  capital  stock  of  the  new 
corporation  $736,648.76,  which  was  made  up 
as  follows:  $450,000,  amount  of  outstanding 
bonds  secured  by  the  mortgage  as  principal, 
and  $286,648.76,  amount  of  Interest  upon  the 
bonds  due  August  15,  1883,  and  then  unpaid. 
On  the  13th  day  of  July,  1883,  the  stockhold- 
ers of  the  Somerset  Railroad  Company,  at  its 
annual  meeting,  voted  that  the  mortgage 
bondholders  organize  a  new  corporation,  un- 
der the  statute,  and  take  possession  of  the 
road  at  such  date  as  their  organization  should 
entitle  them  to  do;  and  the  stockholders  also 
voted,  at  the  same  meeting,  to  surrender  pos- 
session of  the  Somerset  Railroad  Company  to 
the  new  corporation.  In  pursuance  of  the 
organisation  of  the  new  corporation,  and  by 
the  consent  of  the  Somerset  Railroad  Com- 
pany, as  indicated  by  the  votes  of  its  stock- 
holders, the  Somerset  Railway,  on  the  1st 
day  of  September,  1883,  took  possession  of 
the  railroad,  and  all  other  property  Included 
in  the  mortgage,  and  have  ever  since  held 
possession  of  the  same,  and  operated  the 
road.  The  capital  stock  of  the  Somerset  Rail- 
way, being  the  amount  of  the  unpaid  bonds 
and  coupons  at  their  face  value  at  the  date  of 
the  organization  of  the  new  corporation,  Au- 
gust 15,  1883,  was  divided  into  shares  of  $100 
each,  which  shares  were  offered  to  the  mort- 
gage bondholders  at  the  rate  of  one  share  of 
stock  for  each  $100  of  bonds,  or  that  amount 
of  coupons  due  August  15,  1883.  Bonds  and 
coupons  to  amount  of  $552,200  have  been  ex- 


changed for  stock  in  the  new  corporation, 
which  has  been  Issued,  leaving  outstanding 
and  unexchanged  $110,600  of  mortgage  bonds, 
and  the  coupons  thereon. 

A  decree  of  strict  foreclosure  of  this  mort- 
gage was  entered  by  this  court  on  the  1st  day 
of  April,  1887.  On  the  8th  day  of  July,  18 S4, 
all  the  right  in  equity  of  the  Somerset  Rail- 
road Company  to  redeem  the  mortgage  was 
sold  on  execution,  and  purchased  by  the  Som- 
erset Railway,  from  which  sale  no  redemp- 
tion has  been  had. 

The  trustees  under  the  mortgage  have 
brought  suits  to  recover  possession  of  all  the 
property  Included  in  it,  and  mesne  profits 
against  various  officers  and  servants  of  the 
Somerset  Railway,  which  are  now  pending. 

The  bill  prays  to  have  the  title  and  posses- 
sion of  the  Somerset  Railway  to  the  property 
described  in  the  mortgage  declared  valid,  and 
the  mortgage  of  July  1, 1871,  declared  void,  and 
the  holders  of  outstanding  bonds  and  coupons 
ordered  to  surrender  the  same  in  exchange  for 
stock  in  the  Somerset  Railway,  and  that  the 
plaintiffs  in  the  suits  at  law  may  be  enjoined 
from  prosecuting  their  suits,  and  from  dis- 
puting the  title  and  possession  of  the  Somer- 
set Railway,  and  for  further  relief. 

That  the  bill  presents  a  case  within  the 
equity  jurisdiction  is  beyond  doubt  Rev.  St 
1871,  c.  51,  §  53,  and  following  sections,  In  force 
when  this  mortgage  was  made,  prescribed  a 
method  of  foreclosure  of  Buch  mortgages  by 
the  trustees  on  application  of  one-third  of  the 
bondholders  in  amount;  and  by  section  55  it 
was  provided  that  such  foreclosure  should  in- 
ure to  the  benefit  of  all  holders  of  bonds  and 
coupons  secured  by  the  mortgage,  and  that  the 
holders  of  such  bonds  and  coupons,  or  their 
successors  or  assigns,  become  a  corporation, 
as  of  the  date  of  the  foreclosure,  "for  all 
the  purposes,  with  all  the  rights  and  pow- 
ers, duties  and  Obligations  of  the  original 
corporation  by  its  charter,"  and  required 
the  trustees  to  convey  to  such  new  corpora- 
tion all  the  right  and  title  they  had  under 
the  mortgage  and  its  foreclosure.  Section 
56  provided  for  calling  the  first  meeting  of 
the  new  corporation,  adopting  a  name,  and 
authorized  the  new  corporation  to  take  and 
hold  the  possession  and  have  the  use  of  the 
mortgaged  property. 

These  provisions  for  perfecting  the  security 
of  the  mortgage  bondholders,  and  to  enable 
them  to  realize  their  debts,  by  operation  of 
law,  must  be  treated  as  part  of  the  mortgage 
contract,  and  the  rights  thereby  secured  to  the 
bondholders  could  not  be  abridged  or  taken 
away  by  subsequent  enactments.  But  it  was 
competent  for  the  lawmaking  power  to  change 
the  form  and  method  of  the  bondholders'  rem- 
edy, provided  the  new  method  protected  their 
rights  as  fully  as  that  existing  when  the  mort- 
gage was  given.  Von  Hoffman  v.  City  of 
Qulncy,  4  Wall.  535;  Seihert  v.  Lewis,  122  U. 
S.  204.  7  Sup.  Ct.  1100;  Edwards  v.  Kearzey, 
96  U.  S.  595;  Louisiana  v.  New  Orleans,  102 
U.   3.  200.     Without  changing  the  manner 
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of  foreclosure  provided  In  Rev.  St.  1871,  c. 
51,  the  legislature,  in  1876,  by  chapter  122, 
gave  the  benefit  of  the  provisions  of  chapter 
51,  from  sections  47  to  70,  Inclusive,  to  the 
holders  of  all  mortgage  bonds,  whether  the 
mortgage  was  foreclosed  as  provided  In  chap- 
ter  51,  "or  in  any  other  legal  manner";  and, 
by  chapter  53  ot  the  Laws  of  1878,  sections 
47-70,  c.  51,  Rev.  St.  1871,  were  made  to  ap- 
ply to  and  include  all  such  mortgages,  "In 
all  cases  In  which  the  principal  of  said  scrip 
or  bonds  shall  have  been  due  and  payable  for 
more  than  three  years,  and  shall  remain  un- 
paid in  whole  or  in  part,  in  the  same  way 
and  to  the  same  extent  as  if  the  mortgage 
had  been  legally  toreclosed,"  and  authorized 
such  bondholders  to  form  a  new  corporation, 
in  the  manner  provided  In  chapter  51,  Rev. 
St.  1871,  "whenever  the  holders  of  such  scrip 
or  bonds  to  any  amount  exceeding  one-half 
of  the  same  shall  so  elect  in  writing."  The 
same  statute,  in  section  2,  provided  that  the 
"capital  stock  of  such  new  corporation  shall 
be  equal  to  the  amount  of  unpaid  bonds  and 
coupons  secured  by  such  mortgage,  taken 
at  their  face  at  the  time  of  the  organization 
of  the  new  corporation";  and,  by  chapter 
166,  Laws  1883,  the  act  of  1878  was  extend- 
ed to  apply  to  cases  in  which  "no  interest 
has  been  paid  for  more  than  three  years." 

The  remedy  by  foreclosure  by  the  trustees, 
existing  when  the  mortgage  of  1871  was 
given,  has  never  been  abridged  or  taken 
away,  but  the  subsequent  statutes  have  en- 
larged and  made  more  efficient  the  bondhold- 
ers' remedy;  but  these  enactments  did  not 
operate  injuriously  to  the  Somerset  Rail- 
road Company,  and  are  not,  therefore,  open 
to  constitutional  objection.  The  trustees  had 
no  power  to  take  possession  of  the  mort- 
gaged property,  nor  to  foreclose  the  mort- 
gage, except  directed  so  to  do  by  a  vote  of 
the  bondholders,  by  a  majority  in  value  in 
the  one  case,  or  one-third  In  value  in  the 
other.  Rev.  St  1871,  c.  51,  SI  49-53.  The 
new  provisions  in  the  subsequent  acts  en- 
abled a  majority  in  amount  of  the  bond- 
holders to  act  directly,  without  the  Interven- 
tion of  the  trustees,  thus  simplifying  the 
proceeding. 

The  interest  upon  the  mortgage  bonds  hav- 
ing been  unpaid  for  more  than  three  years 
prior  to  July  11,  1883,  the  bondholders,  hold- 
ing $351,000  In  amount  of  the  bonds  se- 
cured by  the  mortgage,  on  that  day  elected 
in  writing  to  form  a  new  corporation,  in 
accordance  with  chapter  51,  Rev.  St  1871, 
as  amended  by  the  acts  of  1878  and  188». 
instead  of  resorting  to  a  foreclosure  by  the 
trustees.  It  will  be  noticed  that  the  amend 
atory  acts  required  the  action  of  a  major- 
ity In  amount  of  the  mortgage  bondholders, 
while  the  foreclosure  by  the  trustees  re- 
quired the  concurrence  of  only  one-third  of 
the  amount.  The  proceedings  to  organize 
the  new  corporation  and  establish  the  cap- 
ital stock,  under  the  amendatory  acts,  ap- 
pear to  be  In  strict  conformity  thereto;  and 


the  new  corporation,  under  the  name  of  the 
Somerset  Railway,  thereby  became  a  legal 
corporation,  on  the  15th  day  of  August, 
1883,  and  then  became  entitled  to  "take  and 
hold  the  possession  and  have  the  use  of  the 
mortgaged  property."  Rev.  St  1871,  c.  51, 
{  56.  The  fact  that  some  holders  of  mortgage 
bonds  who  participated  in  the  organization 
of  the  new  corporation,  and  voted  upon  their 
bonds,  have  since  transferred  them  to  other 
parties  not  bondholders  at  the  time  the  Som- 
erset Railway  was  organized,  cannot  affect 
the  status  of  the  corporation.  The  bonds, 
being  once  voted,  are  subjected  to  the  con- 
sequences of  that  vote,  regardless  of  whose 
hands  they  may  subsequently  fall  Into.  It 
is  not  in  the  power  of  a  bondholder  partici- 
pating in  the  formation  of  a  new  corpora- 
tion, based  upon  his  bonds,  with  others,  to 
destroy  the  existence  of  the  corporation, 
once  legally  formed,  by  a  subsequent  trans- 
fer of  his  bonds  to  third  parties.  Barnes  v. 
Railway,  122  U.  S.  1,  7  Sup.  Ct.  1043.  The 
new  corporation  took  possession  of  the  mort- 
gaged property  on  the  1st  day  of  September, 
1883,  and  has  ever  since  held  it  and  operated 
the  railroad.  This  action  was  authorized 
by  the  statute,  consented  to  by  the  Somerset 
Railroad  Company,  the  mortgagor,  actively 
proposed  and  aided  by  one  at  least  of  the 
trustees,  and  ever  since  acquiesced  in  by  all 
the  trustees.  It  is  too  late  for  the  trustees 
or  dissenting  bondholders  now  to  object  to 
technical  irregularities,  If  any  exist  espe- 
cially as  the  Somerset  Railway  has  since  ex- 
tended the  railroad  from  North  Anson  to 
Bingham,  a  distance  of  about  16  miles,  built 
a  branch  railroad  of  1  mile  In  length,  of 
great  importance  to  the  productiveness  of 
the  main  line,  placed  a  mortgage  upon  the 
road  for  $225,000  to  make  these  extensions 
and  other  improvements,  and  In  other  ways 
materially  changed  the  condition  and  rela- 
tions of  all  parties  interested  In  the  road. 
Their  long  acquiescence,  without  objection, 
coupled  with  the  changed  conditions  and 
relations,  resulting  from  the  possession  and 
management  of  the  property  by  the  Somer- 
set Railway,  estops  them  from  now  ques- 
tioning the  legality  of  the  organization  of 
the  new  corporation.  Kent  v.  Mining  Co., 
78  N.  Y.  159;  Zabriskie  v.  Railroad,  23  How. 
395;  Halstead  v.  Grinnan,  152  U.  S.  412,  14 
Sup.  Ct.  641;  Harwood  v.  Railroad  Co.,  17 
Wall.  78;  Boston,  C.  &  M.  R.  R.  v.  Boston  & 
L.  R.  R.,  65  N.  H.  400,  23  Atl.  529. 

The  case  shows  that  on  July  8, 1884,  all  the 
right  in  equity  which  the  Somerset  Railroad 
Company  had  to  redeem  from  the  mortgage 
was  legally  sold  on  execution  to  the  Somerset 
Railway,  from  which  no  redemption  was 
had.  It  follows  that  on  July  8,  1885,  when 
the  time  for  redemption  from  the  execution 
sale  expired,  the  Somerset  Railway,  repre- 
senting all  the  mortgage  bondholders,  held 
the  legal  and  full  title  to  the  equity  of  re- 
demption which  the  Somerset  Railroad  Com- 
pany had  before  held,  and  also  the  equitable. 
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beneficial  title  under  the  mortgage,  and  was 
in  full,  entire,  and  exclusive  possession  and 
use  of  all  the  property  described  in  the 
mortgage.  And,  as  the  trustees  had  no  ben- 
eficial Interest  under  the  mortgage,  and  held 
ouly  a  dry  trust,  with  no  duties  to  perform 
under  It,  they  could  not  Interfere  with  the 
title  or  possession  of  the  Somerset  Railway. 
It  bad  become  the  duty  of  the  trustees  to 
release  their  naked  legal  title  to  the  Somerset 
Railway.  Kev.  St  1871,  c.  51,  {  55.  And  as 
equity  regards  that  as  done  which  ought  to 
be  done,  the  title  of  the  Somerset  Railway 
to  all  the  property  described  in  the  mortgage 
must,  in  equity,  be  regarded  as  full  and 
complete,  and  will  be  absolute  at  law  when 
tbe  trustees  release  their  naked  legal  title, 
which  they  are  required  to  do. 

The  title  thus  acquired  to  tbe  mortgaged 
property  operated  as  payment  of  all  the  bonds 
secured  by  the  mortgage,  If  the  mortgaged 
property  was  of  sufficient  value  over  and  above 
the  amount  paid  for  the  equity  of  redemption; 
if  not,  all  the  bonds  must  be  regarded  as 
paid  pro  tanto,  and  the  balance  remains  an 
unsecured  debt  against  the  Somerset  Rail- 
road Company.  But  as  the  Hfe  and  existence 
of  the  Somerset  Hallway  was  based  upon  and 
derived  from  the  mortgage  bonds,  and  the 
corporation  was  In  fact  the  mortgage  bond- 
holders In  organization,  Its  title  and  pos- 
session inured  to  the  benefit  of  all  holders 
of  bonds  and  coupons  secured  by  the  mort- 
gage; and  every  bondholder  became  a  share- 
holder In  the  property  In  the  proportion  tbe 
bonds  held  by  him  bore  to  the  whole  issue 
under  the  mortgage.  This  result  follows, 
even  if  some  of  the  bonds  bad  passed  into 
other  hands  since  the  organization  of  the 
bondholders  In  the  new  corporation,  and 
before  the  title  had  ripened  in  that  corpora- 
tion. Haynes  v.  Wellington,  25  Me.  458; 
Jones,  Mortg.  !  850;  Hurd  v.  Coleman,  42 
Me.  182;  Hatch  v.  White,  2  GaU.  152,  Fed. 
Cas.  No.  6,209.  Any  subsequent  transfer  of 
the  mortgage  bonds,  unexchanged  for  stock, 
operated  only  as  a  transfer  of  the  bondhold- 
ers' share  in  the  property  originally  con- 
veyed by  the  mortgage,  if  the  property  was 
of  sufficient  value  to  pay  all  the  mortgage 
bonds  and  the  amount  paid  for  the  equity 
of  redemption  for  the  mortgage.  If  Insuffi- 
cient for  that,  the  transfer  of  the  bonds  car- 
ried that  share  as  property,  and  tbe  balance 
of  the  bonds  unpaid  by  the  property  as  an 
unsecured  debt  of  the  Somerset  Railroad 
Company.  In  re  Bondholders  of  York  & 
Cumberland  R.  Co.,  50  Me.  504. 

But  it  Is  claimed  that  the  action  of  this 
court  in  Re  Inhabitants  of  Anson,  85  Me.  79, 
26  AtL  906,  appointing  a  trustee  under  the 
mortgage  of  July  1,  1871,  to  fill  a  vacancy, 
was  a  decision  upon  the  question  involved 
here,  and  that  the  status  of  the  bondholders 
who  have  exchanged  their  bonds  for  stock 
of  the  Somerset  Railway  and  the  holders  of 
mortgage  bonds  unexchanged,  is  res  ad  ju- 
dicata.   Not  so.     The  case  was  a  petition 


for  appointment  of  a  trustee  to  fill  a  vacancy 
caused  by  death  of  an  original  trustee;  and 
the  court  expressly  says:  "The  rights  of  the 
different  bondholders  are  not  now  to  be  dis- 
tinguished, for  all  the  facts  which  mlgbt 
have  a  tendency  to  create  differences  are 
not  now  before  us,  and  any  attempt  to  settle 
all  the  conflicting  claims,  suggested  by  the 
history  of  the  enterprise,  would  be  prema- 
ture. We  do  not  now  undertake  to  decide  the 
relative  equities  between  the  outstanding 
bonds  and  those  which  were  surrendered  and 
canceled  in  exchange  for  the  stock  of  the 
new  corporation,  nor  to  decide  the  status 
of  the  new  organization  and  its  new  issue  of 
bonds." 

The  court,  in  that  case,  carefully  refrain- 
ed from  determining  the  rights  and  powers 
of  the  trustees,  or  the  rights  of  the  new 
corporation,  or  of  the  mortgage  bondhold- 
ers. It  did  not  have  before  -  it  a  case  call- 
ing for  or  authorizing  such  determination. 
It  was  mainly  because  the  questions  Involv- 
ed In  this  suit  could  not  be  determined  in 
that,  that  the  trustee  was  appointed,  to 
avoid  possible  delay  or  confusion  in  deter- 
mining the  rights  of  all  parties,  and  to  af- 
ford the  means  to  bring  the  whole  case  be- 
fore the  court,  with  no  embarrassment  from 
lack  of  parties. 

The  mortgage,  coupled  with  the  purchase 
of  the  equity,  has  ripened  Into  full  title, 
and  ceased  to  have  the  character  of  a  mort- 
gage. It  is  now  only  valuable  as  a  muni- 
ment of  title,  which  has  been  perfected  in 
the  beneficiaries  under  tbe  mortgage.  There 
remains  no  property  for  the  mortgage  to 
operate  upon.  The  trustees  hold  only  a  dry 
trust,  without  beneficial  interest,  with  no  du- 
ties to  perform,  except  to  release  and  trans- 
fer to  the  Somerset  Railway  the  bare  legal 
title  which  they  held  under  the  mortgage, 
which  Is  now  but  a  cloud  upon  the  title  of 
the  Somerset  Railway.  This  they  must  do 
on  payment  of  any  amount  that  may  be  due 
them  for  services  or  disbursements.  As  to 
them  and  their  office,  the  mortgage  is  functus 
officio,  and  they  cannot  Interfere  with  the 
title  or  possession  of  tbe  Somerset  Railway, 
rightfully  holding  the  property  as  represent- 
ing the  mortgage  bondholders. 

It  appears  that  In  April,  1883,  before  the 
formation  of  the  Somerset  Railway,  Reuben 
B.  Dunn  and  others,  holding  more  than  one- 
half  of  the  entire  Issue  of  bonds  under  the 
mortgage  of  July  1,  1871,  in  behalf  of  them- 
selves and  all  other  holders  of  bonds  secur- 
ed by  the  mortgage,  brought  a  bill  in  equity 
In  this  court.  In  the  county  of  Kennebec, 
against  the  Somerset  Railroad  Company, 
praying  a  decree  of  foreclosure  of  this  mort- 
gage for  breach  of  condition.  The  trustees 
were  not  made  parties  to  this  bill,  as  they 
properly  should  have  been,  but  no  objection 
appears  to  bave  been  made  on  that  account 
A  decree  was  entered  in  the  suit,  at  a  term  of 
this  court  held  on  the  third  Tuesday  of  Oc- 
tober, 1884,  that  If  the  Somerset  Railroad 
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Company  should  pay  the  over-due  coupons 
on  or  before  the  1st  day  of  July,  1885,  the 
complainants  should  take  nothing  by  their 
bill,  but,  if  not  so  paid,  that  the  right  of  re- 
demption should  be  barred.  The  amount*  not 
being  paid  at  the  time  mentioned  in  the  de- 
cree, nor  afterwards,  a  final  decree  of  strict 
foreclosure  was  entered  on  the  31st  day  of 
March,  1887.  Rev.  St  1871,  c.  51,  provided 
a  method  for  foreclosure  of  railroad  mort- 
gages by  trustees.  Chapter  166,  Laws  1883, 
I  4,  provided  that  where  the  principal  of  any 
bonds  issued  by  a  railroad  corporation,  se- 
cured by  mortgage,  shall  have  been  due  and 
payable  more  than  three  years,  "or  no  in- 
terest has  been  paid  thereon  for  more  than 
three  years,  a  corporation  formed  by  the 
holders  of  such  scrip  or  bonds,  or.  if  no  such 
corporation  has  been  formed,  the  holders  of 
not  less  than  a  majority  of  such  scrip  or 
bonds,  may  commence  a  suit  in  equity  for 
the  purpose  of  foreclosing  such  mortgage; 
and  the  court  may  decree  a  foreclosure  of 
such  mortgage,  unless  the  arrears  are  paid 
within  such  time  as  the  court  may  order." 

Aside  from  the  foreclosure  proceedings  au- 
thorized by  the  trustees,  equity  furnishes  the 
best,  and  perhaps  now  the  exclusive,  forum 
for  foreclosure  of  this  class  of  mortgages. 
The  ordinary  method  of  foreclosure  of  mort- 
gages on  real  estate  is  ill  adapted  to  the  fore- 
closure of  railroad  mortgages.  The  protec- 
tion of  all  the  large  interests  usually  involv- 
ed in  the  latter  may  require  a  receivership, 
or  an  injunction,  or  an  order  of  sale,  none 
of  which  can  be  accomplished  by  the  ordi- 
nary proceedings  for  foreclosure,  but  can 
easily  be  provided  for  by  the  flexible  process- 
es of  equity.  The  case  of  Kennebec  &  Port- 
land R.  Co.  v.  Portland  &  Kennebec  R.  Co., 
59  Me.  1,  holding  otherwise,  was  decided 
when  the  equity  powers  of  this  court  were 
limited,  and  is  not  applicable  under  the  full 
equity  powers  now  possessed. 

When  the  bill  was  filed  by  Dunn  and  others, 
no  corporation  of  the  bondholders  had  been 
formed,  and  the  bill  was  properly  brought  and 
maintainable  under  the  statute  last  cited,  and 
might  have  been  sustained,  under  the  full 
equity  power  then  existing  in  this  court 
Before  the  final  decree  was  entered,  all  right 
and  title  of  the  Somerset  Railroad  Company 
had  been  divested,  by  the  sale  of  Its  equity 
on  execution,  to  the  Somerset  Railway,  and 
it  had  no  further  interest  in  the  property,  or 
the  proceedings  in  the  equity  suit  and  it 
was  therefore  unnecessary  to  continue  the 
equity  suit  for  foreclosure  to  a  final  decree; 
but  it  was  done,  perhaps  from  extra  caution. 
The  Somerset  Railroad  Company  might  have 
complained  that  the  decree  limited  the  right 
of  redemption  to  a  shorter  time  than  the  law 
allowed  it  under  the  mortgage,  if  it  had  re- 
tained any  interest  in  the  property.  Having 
parted  with  Its  interest  it  could  not  be  In- 
jured by  the  decree.  The  bill  being  for  the 
benefit  of  the  bondholders,  and  the  decree, 
If  valid,  operating  to  perfect  their  title  to  the 


mortgaged  property,  they  can  hardly  be 
heard  to  complain.  But  whether  this  decree 
was  valid  or  not  we  are  not  called  upon  to 
decide,  as  we  do  not  deem  it  material  to 
the  determination  of  the  rights  of  these  par- 
ties. 

When  the  new  corporation  was  formed, 
and  took  possession  of  all  the  mortgaged 
property,  and  acquired  the  right  of  redemp- 
tion from  the  mortgage  from  the  Somerset 
Railroad  Company,  all  the  holders  of  bonds 
secured  by  the  mortgage  then  became  share- 
holders in  the  property,  to  which  they  then 
had  the  entire  title  and  beneficial  interest 
The  capital  of  the  new  corporation  was  ex- 
actly the  amount  of  the  outstanding  bonds 
and  coupons  secured  by  the  mortgage.  This 
corporation  proposed  to  issue  its  stock  to 
the  holders  of  bonds  and  coupons,  upon  sur- 
render of  the  bonds  and  coupons,  at  the  rate 
of  one  share  of  stock,  of  the  par  value  of 
$100,  for  the  same  amount  in  bonds  and  cou- 
pons. This  proposition  has  been  accepted 
and  acted  upon  by  the  holders  of  bonds  and 
coupons  to  the  amount  of  $552,200,  leaving 
outstanding  bonds  to  the  amount  of  $110,- 
600  and  the  unpaid  over-due  coupons  there- 
on. This  exchange  of  bonds  for  stock  does 
not  lessen  or  enlarge  the  rights  of  the  hold- 
ers of  unexchanged  bonds.  They  were  all 
paid,  so  far  as  the  value  of  the  mortgaged 
property  In  excess  of  amount  paid  for  the 
equity  of  redemption  was  sufficient  to  do  so; 
and  thenceforward  the  bonds,  so  far  as  paid, 
became  evidence  of  the  amount  of  interest 
the  holder  had  in  the  railroad  property,  and 
not  of  a  debt  the  balance  only  being  evi- 
dence of  a  debt  for  such  balance.  The  Som- 
erset Railway  stood  in  the  place  of  and  rep- 
resented all  the  mortgage  bondholders.  Its 
stock,  when  issued  in  exchange  for  bonds, 
practically  represented  the  bondholders' 
share  in  the  property;  the  unexchanged 
bonds  represented  the  same,  and  no  more. 
The  Somerset  Railway  can  only  issue  its 
stock  in  exchange  for  mortgage  bonds  and 
coupons.  It  cannot  sell  and  issue  it  to  oth- 
er parties.  If  any  bondholder  declines  ulti- 
mately to  exchange  his  bonds  for  stock,  an 
amount  of  stock  of  the  company  equal  to 
such  bonds  cannot  be  issued  at  all.  The 
capital  stock  of  the  railway  represents  the 
bonds,  and  stands  for  them. 

It  was,  and  is,  optional  with  the  bond- 
holder to  exchange  his  bonds  for  stock.  He 
cannot  be  compelled  to  do  so.  The  Somerset 
Railway,  representing  all  the  mortgage  bond- 
holders, and  being  simply  the  bondholders  in 
organization,  is  entitled  to  hold,  possess,  and 
operate  the  property.  Its  net  earnings,  when 
distributed  in  the  form  of  dividends  or  other- 
wise, must  be  distributed  to  its  stockholders 
and  to  the  holders  of  unexchanged  bands  in 
equal  proportions. 

If  the  holders  of  unexchanged  bonds  choose 
to  take  stock,  they  can  do  so  at  any  time; 
or,  if  they  choose,  they  can  retain  their  pres- 
ent position,  and  receive  their  share  of  the 
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net  earnings  pro  rata  with  the  stockhold- 
ers. If  they  become  dissatisfied  with  this 
position,  and  decline  to  take  stock,  upon  a 
proper  bill,  and  sufficient  equitable  cause 
shown,  they  may  have  partition  of  the  prop- 
»rty,  as  between  equitable  tenants  In  com- 
non,  if  practicable;  or,  if  that  is  lmprac- 
:lcable,  as  it  probably  would  be,  a  decree 
if  sale  of  the  railroad  property,  subject  to 
egal  incumbrances,  and  division  of  the  pro- 
■eeds,  on  the  basis  of  taking  the  entire 
imount  due  on  the  $450,000  of  bonds  and  uu- 
>aid  coupons  at  the  date  of  the  organization 
if  the  new  corporation,  and  apportioning  the 
iroceeds  pro  rata  amoung  the  holders  of 
.took  in  the  railway  and  the  outstanding  un- 
changed bonds,  thus  doing  exact  Justice 

0  all  Pom.  Eq.  Jur.  U  1388-1390;  Nash  v. 
Simpson,  78  Me.  142.  3  Atl.  53. 

It  appears  that  the  Somerset  Railway,  on 
be  1st  day  of  October,  1S87,  for  the  purpose 
>f  extending  and  improving  the  road  and  its 
quipment.  made  a  mortgage  of  its  entire 
iroperty  to  trustees,  to  secure  the  payment 
f  its  bonds,  to  the  amount  of  $225,000,  all 
f  which  have  been  issued,  sold,  and  are  now 
utstanding,  the  proceeds  being  used  in  ex- 
eudliig  and  improving  the  road.  The  mort- 
age of  July  1,  1871,  having  exhausted  its 
fflce,  and  become  inoperative  as  an  exist- 
ag  mortgage,  by  union  of  the  legal  right  of 
exemption  and  the  equitable,  beneficial  ti- 
le, under  the  mortgage,  to  all  the  property 
escribed  therein  in  the  Somerset  Railway, 
epresentlng  all  the  mortgage  bondholders. 
lie  mortgage  for  $225,000  has  become  the 
rst  mortgage  upon  the  road  and  its  proper- 
C.  Whether  the  property  was  sufficient  to 
ay  the  mortgage  debt  of  July  1,  1871,  or  not. 
3ere  is  nothing  more  for  it  to  operate  upon. 
The  trustees  must  release  and  convey  what 
ver  title  and  interest  may  be  in  them  to  the 
omereet  Eailway,  on  payment  of  any 
mount  that  may  be  due  them  for  services 
nd  disbursements.     A  master  to  be  appoint- 

1  to  ascertain  and  report  the  amount. 

The  trustees,  Lewis  Pierce,  Herbert  M. 
leath,  and  Franklin  M.  Drew,  must  be  perpet- 
uity enjoined  from  the  further  prosecution  of 
leir  pending  suits,  and  from  interfering  in 
ny  way  with  the  title,  possession,  or  use, 
y  the  Somerset  Railway,  of  any  and  all  the 
roperty  described  in  the  mortgage  of  July 
,  1871,  except  so  far  as  it  may  be  necessary 
>r  them,  by  suitable  legal  process,  to  enforce 
lien,  if  any,  which  they  may  have  upon 
le  property  for  the  payment  of  such  sums 
s  may  be  found  due  them  for  services  and 
isbursements  as  such  trustees;  and  the 
•ustees  must  be  commanded  and  enjoined  to 
?Iease  and  convey  to  the  Somerset  Railway 
II  right  and  title  they  hold  as  trustees  under 
ie  mortgage  of  July  1,  1871,  upon  payment 
f  their  charges. 

Bill  sustained,  with  costs,  against  the  trus- 
ses. Pierce,  Heath,  and  Drew,  and  dismissed 
s  to  all  the  other  respondents.  Decree  In  ac- 
>rdance  with  this  opinion. 


PIERCE  et  aL  v.  AYER  et  al. 

(Supreme  Judicial  Court  of  Maine.     June  1, 

1895.) 

Mortgages  —  Eqditv  op  Redemption— Pdbchasb 
bt  Mortgagee— Eppect. 
In  a  writ  of  entry  the  following  facts  ap- 
peared: July  1,  1871.  the  Somerset  Railroad 
Company  made  a  mortgage  of  its  franchise  and 
railroad  property  to  trustees  to  secure  the  pay- 
ment of  bonds.  The  trustees  under  the  mort- 
gage brought  suit  to  recover  possession  of  all  the 
property  embraced  in  that  mortgage.  It  was 
brought  against  vsiious  servants  and  officers  of 
the  Somerset  Railway.  The  conditions  of  the 
mortgage  having  neen  broken,  the  mortgage 
bondholders  in  1883  organized  a  new  corpora- 
tion, under  the  statute,  by  the  name  of  the  Som- 
erset Railway,  and  that  corporation,  in  accord- 
ance with  the  statute,  took  possession  of  all  the- 
mortgaged  property  on  the  1st  day  of  September, 

1883,  and  has  ever  since  retained  possession  and 
operated  the  read      On  the  8th  day  of  July, 

1884,  it  purchased,  at  execution  sale,  the  equity 
of  redemption  tron.  the  mortgage,  from  which 
sale  no  redemption  has  been  had. 

Held,  thiii-  by  the  statute  the  Somerset  Rail- 
way represents  all  the  mortgage  bondholders, 
and  its  title  to  and  possession  of  the  mortgaged 
property  inures  to  their  benefit.  Having  acquir- 
ed the  equity  of  redemption  once  held  by  the 
mortgagor,  there  1b  no  occasion  for  a  foreclosure 
of  the  mortgage.  The  cestuis  que  trustent  under 
the  mortgage,  and  the  real  owners,  now  that  the 
equity  of  redemption  from  the  mortgage  has 
been  acquired,  have  a  sufficient  title  to  the  prop- 
erty, and,  being  in  undisturbed  possession  and 
use  of  the  same,  the  trustees,  who  have  no  ben- 
eficial interest,  cannot  maintain  an  action  to  dis- 
possess them. 

See  Railway  Co.  v.  Pierce,  83  Atl.  772,  88 
Me.  86. 

(Official.) 

Report  from  supreme  judicial  court,  Kenne- 
bec county. 

Writ  of  entry  on  the  application  of  Lewis 
Pierce  and  others  against  John  Ayer  and 
others.    Judgment  for  defendants. 

D.  D.  Stewart.  N.  &  H.  B.  Cleaves,  H.  M. 
Heath,  and  O.  A.  Tuell,  for  plaintiffs.  Ed- 
mund F.  &  Appleton  Webb  and  J.  H.  Drum- 
mond  &  J.  H.  Drummond,  Jr.,  for  defend- 
ants. 

STROUT,  J.  This  is  a  writ  of  entry.  On 
July  1, 1871,  the  Somerset  Railroad  Company 
made  a  mortgage  of  its  franchise  and  rail- 
road property  to  trustees  to  secure  the  pay- 
ment of  bonds.  The  trustees  under  the  mort- 
gage bring  this  suit  to  recover  possession  of 
all  the  property  embraced  in  that  mortgage. 
It  is  brought  against  various  servants  and 
officers  of  the  Somerset  Railway.  The  con- 
ditions of  the  mortgage  having  been  broken, 
the  mortgage  bondholders  in  i883  organized 
a  new  corporation,  under  the  statute,  by  the 
name  of  the  Somerset  Railway;  and  that 
corporation,  in  accordance  with  tbe  statute, 
took  possession  of  all  the  mortgaged  prop- 
erty on  tbe  1st  day  of  September,  1883,  and 
has  ever  since  retained  possession,  and  oper- 
ated the  road.  On  the  8th  day  of  July.  1884, 
It  purchased,  at  execution  sale,  the  equity  of 
redemption  from  the  mortgage,  from  which 
sale  no  redemption  has  been  had.     By  the- 
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statute,  the  Somerset  Railway  represents  all 
the  mortgage  bondholders,  and  its  title  to 
and  possession  of  the  property  described  in 
the  mortgage  inures  to  their  benefit  Hav- 
ing acquired  the  equity  of  redemption  once 
held  by  the  mortgagor,  there  is  no  occasion 
for  a  foreclosure  of  the  mortgage.  The 
cestuis  que  trustent  under  the  mortgage,  and 
the  real  owners,  now  that  the  equity  of  re- 
-demption  from  the  mortgage  has  been  ac- 
quired, have  a  sufficient  title  to  the  property, 
and,  being  in  undisturbed  possession  and 
use  of  the  same,  the  trustees,  who  have  no 
■beneficial  Interest,  cannot  maintain  an  action 
■to  dispossess  them. 

The  rights  of  all  parties  are  fully  discussed 
and  determined  in  the  case  of  Railway  Co. 
▼.  Pierce  (argued  with  this  case)  33  AtL  772. 
Another  suit  to  recover  possession  of  the 
property  is  pending  in  Somerset  county, 
which,  by  the  agreement  of  parties,  is  to 
abide  the  result  in  this.  According  to  the 
terms  of  the  report,  the  entry  In  this  suit 
and  in  the  Somerset  suit  must  be. 

Judgment  for  defendants. 


WEEKS  v.  HILL. 

{Supreme  Judicial  Court  of  Maine.     June  4, 

1895.) 

FRAUDULENT    CONVEYANCES— HUSBAND  AND   Will 
— AOEKCT. 

1.  Actral  insolvency  of  the  donor  of  a  gift 
of  property  is  not  an  indispensable  element  in 
the  proof  of  a  fraudulent  intent  as  to  creditors. 

2.  When  a  conveyance  is  made  without  con- 
sideration, the  fact  of  the.  grantor's  insolvency 
is  undoubtedly  presumptive  evidence  of  a  fraud- 
ulent purpose  towards  creditors;  but  it  is  not 
a  conclusive,  nor  the  only,  criterion  by  which  to 
determine  that  question.  The  facts  and  cir- 
cumstances may  clearly  show,  under  St.  13  Eiiz. 

•  c.  5,  such  a  fraudulent  intent  on  the  part  of  a 
grantor  who  is  not  actually  insolvent. 

3.  Whether  a  conveyance  is  made  with  an 
intent  to  hinder,  delay,  and  defraud  creditors  is 
a  question  of  fact  for  the  determination  of  the 
jury  upon  the  consideration  of  all  the  circum- 
stances attending  the  conveyance. 

4.  Semble,  that  the  remedy  of  creditors  is 
wholly  an  equitable  one  in  cases  of  fraudulent 
■  conveyances  ot  personal  as  well  as  real  proper- 
ty between  husband  and  wife. 

5.  Held  that,  there  being  evidence  from 
which  a  jury  might  infer  that  the  husband  act- 
ed only  as  the  wife's  agent  in  purchasing  the 
chattels,  an  instruction  that  she  must  be  proved 
to  be  insolvent  in  order  that  creditors  may  avoid 
the  transaction,  and  so  hold  the  property  as  be- 
longing to  the  wife,  would  be  erroneous. 

(Official.) 

Exceptions  from  superior  court,  Kennebec 
■county. 

Replevin  by  Prank  N.  Weeks  against 
James  P.  Hill.  There  was  a  verdict  for 
plaintiff,  and  defendant  brings  exceptions. 
Sustained. 

W.  C.  Phllbrook,  for  plaintiff.  Harvey  D. 
Eaton,  for  defendant. 

WHITEHOUSE,  J.  This  is  an  action  of 
replevin  for  four  cows  taken  by  the  defend- 
ant, as  a  deputy  sheriff,  by  virtue  of  an 


execution  against  Alice  Weeks,  the  wife  of 
the  plaintiff,  and  in  favor  of  Mary  C.  Wing. 
The  judgment  on  which  the  execution  issued 
was  recovered  on  a  promissory  note,  signed 
by  Alice  Weeks  and  payable  to  her  sister. 
Mary  C.  Wing,  for  the  sum  of  $135,  dated 
April  30,  1892.  The  cows  were  found  by  tbe 
officer  in  the  custody  of  the  plaintiff,  and  it 
is  not  in  controversy  that  at  least  two  of 
them  were  purchased  by  the  plaintiff  with 
money  furnished  by  his  wife,  Alice  Weeks, 
October  1,  1892.  It  was  contended  in  behalf 
of  the  defendant  that  if  this  was  a  gift 
from  tbe  wife  to  her  husband  it  was  made 
in  fraud  of  existing  creditors,  and  that  the 
officer  was  justified  in  seizing  the  cows  pur- 
chased with  it  as  the  property  of  the  wife. 

The  verdict  was  for  the  plaintiff,  and  tbe 
case  comes  to  this  court  on  motion  and  excep- 
tions by  the  defendant. 

The  presiding  justice  instructed  the  jury, 
inter  alia,  as  follows: 

"If  Mrs.  Weeks  was  Insolvent,  was  owing 
this  debt  to  Mrs.  Wing,  her  sister,  and.  for 
the  purpose  of  preventing  her  recovering  her 
debt,  passed  this  money  over  into  the  hands 
of  her  husband  with  his  knowledge  or  con- 
nivance. It  would  be  such  a  fraud  as  would 
make  void  the  gift,  and  anything  purchased 
with  that  money  could  be  pursued  by  Mrs. 
Wing,  the  creditor,  and  taken  in  satisfac- 
tion of  her  execution.  *  *  *  You  see  that 
the  premises  which  must  be  proven  in  order 
to  make  it  a  fraud  must  be  that  Mrs.  Weeks, 
at  the  time  she  gave  the  money  to  her  bus- 
band,  was  insolvent,  and  that  she  gave  it  to 
him  with  intent  to  defraud  her  sister  or 
prevent  her  recovery  of  her  debt." 

This  instruction  must  be  held  erroneous. 
Actual  Insolvency  of  the  grantor  in  a  vol- 
untary conveyance,  or  of  the  donor  of  a 
gift  of  property,  is  not  an  indispensable  ele- 
ment in  the  proof  of  a  fraudulent  intent  as 
to  creditors.  Whether  or  not  a  gift,  sale,  or 
conveyance  is  made  in  good  faith  or  with 
the  intent  to  hinder,  delay,  or  defraud  credit- 
ors, under  St  13  Elte.  c.  5,  recognized  as  a 
part  of  the  common  law  of  this  state,  Is  a 
question  of  fact  for  tbe  determination  of 
the  jury,  upon  consideration  of  all  the  cir- 
cumstances attending  it.  French  v.  Holmes. 
68  Me.  525;  Laughton  v.  Harden,  Id.  208; 
Thacher  v.  Phinney,  7  Allen,  146;  Pomeroy 
v.  Bailey,  43  N.  H.  118.  When  a  conveyance 
is  made  without  consideration,  the  fact  of 
the  grantor's  insolvency  is  undoubtedly  pre- 
sumptive evidence  of  a  fraudulent  purpose 
towards  creditors;  but  it  is  not  a  conclusive, 
nor  the  only,  criterion  by  which  to  determine 
that  question.  The  facts  and  circumstances 
may  clearly  show  such  a  fraudulent  Intent 
on  the  part  of  a  grantor  who  Is  not  actually 
insolvent  Parkman  v.  Welch,  19  Pick.  231; 
Parish  v.  Murphree,  13  How.  92.  It  is  not 
necessary  that  insolvency  should  either  be 
proved  or  presumed  in  order  to  render  a  vol- 
untary conveyance  void  as  to  creditors. 
Bump,  Fraud.  Conv.  293,  and  cases  cited. 
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But  the  plaintiff  contends  that  any  error 
this  instruction  respecting  the  insolvency 
the  donor  as  an  element  in  the  proof 
fraud  becomes  immaterial  in  this  case, 
r  the  reason  that  the  title  to  the  cows 
id  never  been  in  the  wife,  Alice  Weeks, 
it  was  vested  directly  in  the  husband,  and 
tnce,  if  it  be  conceded  that  there  was  a 
ft  of  the  money  made  in  fraud  of  creditors, 
e  cows  purchased  with  it  were  not  subject 
seizure  on  execution,  but  could  only  be 
ached,  and  made  available  to  the  execution 
editor,  by  a  proceeding  in  equity. 
This  contention  of  the  plaintiff  that  tangi- 
e  property,  susceptible  of  identification, 
irehased  with  money  thus  fraudulently 
ven  by  the  wife  to  the  husband,  cannot  be 
ized  on  execution  as  the  property  of  the 
ife.  but  can  only  be  reached  by  process  in 
luity,  is  supported  by  the  rule  laid  down 
Low  v.  Marco,  53  Me.  45,  in  which  the  ti- 
i  to  real  estate  fraudulently  conveyed  by 
ie  husband  to  the  wife  was  under  consider- 
ion,  and  to  some  extent  by  the  doctrine  of 
awrence  v.  Bank,  35  N.  Y.  320;  and  al- 
lough  a  different  conclusion  has  been  reach- 
i  by  several  courts  of  last  resort  in  other 
ates,  it  may  be  conceded  that  the  same 
lie  will  be  followed  in  this  state  in  cases 
volving  the  title  to  personal  property. 
Ill,  the  erroneous  ruling  in  question  may 
ive  been  material;  for  there  was  evidence 
this  case  tending  to  show,  and  the  jury 
ight  have  been  justified  in  so  finding,  that 
purchasing  the  cows  the  plaintiff  acted 
ily  as  the  agent  of  his  wife.  In  that  event, 
e  ownership  of  them  originally  vested  in 
ie  wife,  and  the  act  of  fraud  towards  her 
editors,  if  any,  consisted  not  merely  in 
acing  the  money  in  her  husband's  hands, 
it  in  transferring  the  cows  purchased  into 
s  custody,  to  be  held  in  bis  name  and  as 
a  property,  for  the  purpose  of  preventing 
levy  thereon  by  the  execution  creditor, 
i  this  view  of  the  case,  the  erroneous  in- 
rnctlon  was  equally  prejudicial,  and  the 
itry  must  be, 
Exceptions  sustained. 


WING  v.  WEEKS. 

Supreme  Judicial  Court  of  Maine.    June  4, 

1895.) 

unnui.EUT  Conveyance — Disclosure  of  Execu- 
tion Debtor— Recovebt  of  Dodble  Amount 
of  Execution— Pleading. 

1.  In  an  action  to  recover  "double  the 
nount  of  the  excution"  for  "fraudulently  aid- 
g  in  the  transfer,  concealment,  or  disposal"  of 
operty  disclosed  by  an  execution  debtor,  held, 
at  the  statute  on  which  it  is  based  (Laws  1887, 
137,  §  12)  is  penul,  as  well  as  remedial,  and  is 
it  tc  be  extended  by  construction  beyond  the 
asonable  meaning  of  its  terms.  It  makes  a 
car  distinction  between  the  liability  of  a  debt- 

and  that  of  a  third  person. 

2.  Such  action  cannot  be  maintained,  when 
appears  that  the  situation  of  the  property  dis- 
osed  was  not  changed  during  the  30  days  after 
Bclosnre. 


3.  Held,  that  a  declaration  in  such  an  action 
is  defective  that  contains  no  averment  of  any 
specific  act  ol  the  defendant  whereby  the  debtor 
wax  "fraudulently  aided"  in  transferring,  con- 
cealing, or  disposing  of  the  property  during  that 
period,  or  at  any  other  time;  nor  a  general  alle- 
gation that  the  defendant  "fraudulently  aided" 
in  the  transfer,  concealment,  or  disposal  of  the 
property  at  any  time. 

See  Weeks  v.  Hill,  33  Atl  77a  88  Me.  UL 

(Official.) 

Report  from  superior  court,  Kennebec  coun- 
ty. 

Action  by  Mary  C.  Wing  against  Frank  N. 
Weeks  under  Laws  1887,  c.  137,  §  12. 

Declaration:  "In  a  plea  of  the  case,  where- 
as the  said  plaintiff,  on  the  22nd  day  of  April, 
1893,  at  said  Augusta,  by  the  consideration 
of  our  judge  of  our  superior  court,  holden  for 
and  within  our  county  of  Kennebec,  afore- 
said, on  the  first  Tuesday  of  April,  1893,  re- 
covered judgment  against  one  Alice  Weeks, 
of  said  Waterville,  for  the  sum  of  one  hun- 
dred forty-five  dollars  and  forty-one  cents 
debt  or  damage,  and  nine  dollars  ninety-three 
cents  costs  of  suit,  as  by  the  record  thereof 
now  remaining  in  our  said  court  more  fully 
appears;  and  whereas,  on  the  thirty-first  day 
of  May,  1893.  said  plaintiff  presented  a  peti- 
tion to  Frank  K.  Shaw,  Esq.,  a  disclosure 
commissioner,  within  and  for  our  county  of 
Kennebec,  duly  appointed  by  the  supreme  ju- 
dicial court,  praying  him  to  issue  a  citation 
for  disclosure  to  said  Alice  Weeks,  and  said 
commissioner  granted  said  prayer,  and  issued 
a  citation  commanding  the  said  Alice  Weeks 
to  appear  before  him  at  the  municipal  court 
room,  in  Waterville.  on  the  first  day  of  June, 
1893,  at  ten  o'clock  in  the  forenoon,  for  the 
purpose  of  making  a  full  and  true  disclosure 
of  ail  ber  business  and  property  affairs,  in  ac- 
cordance with  the  provisions  of  chapter  137 
of  Public  Laws  of  1887  of  Maine.  Said  cita- 
tion was  duly  served,  and  in  obedience  there- 
to said  Alice  Weeks  appeared,  at  the  time  and 
place  aforesaid,  and  disclosed  that  she  was 
the  owner  of  one  top  carriage,  valued  at  $50, 
and  five  cows,  valued  at  $200,  all  being  then 
in  the  possession  of  this  defendant,  the  said 
Frank  N.  Weeks.  Whereupon  the  said  dis- 
closure commissioner  decreed  that  said  peti- 
tioner have  a  lien  for  thirty  days  on  so  much 
of  said  property  as  was  not  exempt  from  at- 
tachment and  seizure  on  execution,  and  the 
plaintiff  alleges  that  none  of  said  property 
was  then  exempt  from  attachment  and  seizure 
on  execution.  And  afterwards,  on  the  21st 
day  of  June,  1893,  James  P.  HiU,  a  deputy  of 
the  sheriff  of  Kennebec  county,  having  In  his 
hands  for  collection  the  execution  Issued  on 
said  judgment  in  favor  of  Mary  C.  Wing,  by 
virtue  of  said  execution  and  the  disclosure 
commissioner's  certificate  thereon  indorsed, 
granting  a  lien  as  above  set  forth,  demanded 
of  said  Frank  N.  Weeks  the  said  ton  carnage 
and  the  said  five  cows;  but  the  said  Frank 
N.  Weeks,  then  and  there  being  in  possession 
of  said  property,  and  under  a  duty  to  sur- 
render it  to  said  officer  on  demand,  and  hav- 
ing no  lien  or  other  reason  for  not  so  surren- 
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dering  it,  being  unmindful  of  his  said  duty, 
and  disobedient  to  the  decree  of  said  commis- 
sioner and  the  statute  in  such  case  made  and 
provided,  refused  then  and  there  to  surrender 
said  property,  and  concealed  it,  and  kept  it 
from  coming  into  the  hands  of  said  officer, 
as  by  law  it  should  have  done;  wherefore, 
and  by  force  of  thr  statute  in  such  case  made 
and  provided,  the  said  Frank  N.  Weeks  has 
forfeited  to  the  said  plaintiff  double  the 
amount  due  on  said  execution,  to  wit,  double 
the  sum  of  one  hundred  fifty-five  dollars  and 
forty-nine  cents,  being  the  sum  of  three  hun- 
dred ten  dollars  and  ninety-eight  cents.  Yet, 
though  often  thereto  requested,"  etc.  Plain- 
tiff nonsuit. 

Harvey  D.  Eaton,  for  plaintiff.  W.  C.  Phil- 
brook,  for  defendant. 

WHITEHOUSE,  J.  The  plaintiff  In  this 
action  was  the  execution  creditor  and  the  de- 
fendant in  interest,  in  the  replevin  suit. 
Weeks  v.  Hill,  88  Me.  Ill,  33  Atl.  778.  and  the 
case  is  an  outgrowth  of  the  same  transaction. 

This  suit  Is  based  on  section  12  of  chapter 
137,  Laws  1887,  relating  to  the  disclosure  of 
execution  debtors.  That  section  provides  that, 
if  the  debtor  "discloses  personal  estate  liable 
to  be  seized  on  execution,  the  petitioner  shall 
have  a  lien  on  it,  or  so  much  of  It  as  the  mag- 
istrate in  bis  record  Judges  necessary,  for 
thirty  days;  and  if  the  debtor  transfers,  con- 
ceals, or  otherwise  disposes  of  it  within  said 
time,  or  suffers  It  to  be  done,  or  refuses  to 
surrender  on  demand,  *  *  •  the  petitioner 
may  recover,  in  an  action  on  the  case  against 
him,  or  any  person  fraudulently  aiding  in 
such  transfer,  concealment  or  disposal,  double 
the  amount  due  on  said  execution." 

It  is  alleged  in  the  plaintiff's  declaration 
that  Alice  Weeks,  the  execution  debtor  in  the 
replevin  suit,  and  the  wife  of  this  defendant, 
pursuant  to  a  citation  for  that  purpose,  ap- 
peared before  a  disclosure  commissioner  on 
the  1st  day  of  June.  1893,  and  "disclosed  that 
she  was  the  owner  of  one  top  carriage,  valued 
at  fifty  dollars,  and  five  cows,  valued  at  two 
hundred  dollars,  all  being  then,  In  the  posses- 
sion of  this  defendant,  Frank  N.  Weeks; 
whereupon  the  disclosure  commissioner  de- 
creed that  said  petitioner  nave  a  lien  for  thir- 
ty days  on  so  much  of  said  property  as  was 
not  exempt  from  attachment  and  seizure  on 
execution."  It  is  further  alleged  that  the 
property  thus  disclosed  was  duly  demanded 
of  the  defendant  by  the  officer  having  the  exe- 
cution in  favor  of  the  plaintiff,  but  that  the 
defendant  "then  and  there  being  in  posses- 
sion of  said  property,  and  under  a  duty  to 
surrender  it  to  said  officer  on  demand,  and 
having  no  lien  or  other  reason  for  not  so  sur- 
rendering it.  being  unmindful  of  his  said  duty, 
and  disobedient  to  the  decree  of  said  commis- 
sioner and  the  statute  In  such  case  made  and 
provided,  refused  then  and  there  to  surrender 
said  property,  and  concealed  it,  and  kept  it 
from  coming  Into  the  bands  of  said  officer,  as 
by  law  it  should  have  done." 


There  is  no  evidence  In  this  case,  nor  in  the 
report  of  the  replevin  suit,  which  is  made  a 
part  of  this  case,  aside  from  the  recital  In  the 
certificate  of  the  disclosure  commissioner, 
which  gives  any  support  to  the  averment  that 
Alice  Weeks  disclosed  that  she  "was  the  own- 
er" of  the  cows  and  carriage  In  question.  a>ue 
"disclosed"  that,  some  eight  months  prior  to 
that  time,  she  gave  her  husband  the  sum  of 
$300,  and  it  appears  that  he  purchased  live 
cows  with  the  money.  She  uniformly  dis- 
claimed any  ownership  in  the  cows.  There 
is  no  evidence  whatever,  other  than  the  com- 
missioner's certificate,  respecting  the  title  to 
the  carriage.  The  defendant  appears  to  have 
asserted  the  right  to  hold  it,  and  there  is  no 
evidence  that  he  did  not  own  It  It  also  ap- 
pears that  four  of  the  cows  in  the  defendant's 
possession  had  been  seized,  on  this  same  exe- 
cution, as  the  property  of  Alice  Weeks,  some 
two  months  before,  and  replevied  by  the  de- 
fendant, as  above  stated. 

But  It  must  be  remembered  that  this  Is  an 
action,  not  against  the  execution  debtor  who 
is  alleged  to  have  disclosed  the  property,  but 
against  the  defendant,  to  recover  "double  the 
amount  of  the  execution."  presumably  for 
"fraudulently  aiding  in  the  transfer,  conceal- 
ment, or  disposal"  of  the  property  within  30 
days  after  the  disclosure,  and  while  the  lien 
was  decreed  to  continue.  The  statute  invok- 
ed Is  penal,  as  well  as  remedial,  and  is  not  to 
be  extended  by  construction  beyond  the  rea- 
sonable meaning  of  its  terms.  The  rule  of 
strict  construction  is  applicable;  and  this  sig- 
nifies that  an  act  of  a  penal  nature  'is  not 
to  be  regarded  as  including  anything  which 
is  not  within  Its  letter  as  well  as  its  spir- 
it, which  Is  not  clearly  and  intelligibly  de- 
scribed In  the  very  words  of  the  statute,  as 
well  as  manifestly  Intended  by  the  legisla- 
ture." Abbott  v.  Wood,  22  Me.  541;  Butler  v. 
Bicker,  6  Me.  268;  End.  Interp.  St.  55  329- 
334,  and  cases  cited. 

This  statute  makes  a  clear  distinction  be- 
tween the  liability  of  the  debtor  and  that  of 
a  third  person.  The  petitioner  may  recover 
the  penalty  of  the  debtor  himself,  If  "he  trans- 
fers, conceals,  or  otherwise  disposes  of  the 
property  within  thirty  days,"  or  "refuses  to 
surrender  It  on  demand,"  etc..  but  be  can  only 
recover  the  penalty  of  a  third  person  for 
"fraudulently  aiding  in  such  transfer,  conceal- 
ment, or  disposal."  Such  third  person  Is  not 
made  liable  for  simply  "refusing  to  surren- 
der" property  which  he  claims  as  his  own. 
which  has  not  been  "transferred,  concealed,  or 
disposed  of"  during  this  period  of  30  days,  but 
has  been  exposed  to  seizure  on  execution  dur- 
ing that  period,  and  for  8  mouths  prior  to  that 
time. 

It  Is  not  contended  that  the  situation  of  this 
property  was  changed  in  the  slightest  degree 
during  the  30  days  after  disclosure.  There 
Is  no  averment  In  the  declaration  of  any  spe- 
cific act  of  the  defendant  whereby  the  debtor 
was  "fraudulently  aided"  in  transferrin!?, 
concealing,  or  disposing  of  the  property  dur- 
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that  period,  or  at  any  other  time;   nor  is 

*e  even  a  general  allegation  that  the  de- 

lant  "fraudulently  aided"  In  the  transfer, 

cealment,  or  disposal  of  the  property  at 

time.     There  are  no  proper  averments  In 

declaration  to  bring  the  case  within  the 

as  of  the  statute.    It  follows  that  the  ac- 

must  fall,  for  want  of  both  allegation 

evidence. 

la  In  tiff  nonsuit 


DANFORTH  v.  DANFORTH. 
ipreme  Judicial  Court  of  Maine.     June  5, 
1895.) 
Divobob— Desbrtiok— Cokdosatiow. 

1.  "Utter  desertion  continued  for  three  con- 
nive years"  is  one  of  the  causes  for  which  a 
tree  may  be  granted.     Rev.  St.  c  60,  J  2. 

2.  If  a  wife  deserts  her  husband  and  re- 
us away  from  him  for  the  full  period  of  three 
secutive  years,  and  during  ail  that  time  con- 
ously  and  unreasonably  refuses  to  return, 
right  to  a  divorce  is  complete,  and  cannot  be 
sited  by  proof  that  on  one  occasion,  within 
three  year?,  he  visited  his  wife,  and,  for  two 
three   nights,  occupied  the  same   bed   with 

>fficial.) 

eport  from  superior  court,  Kennebec  coun- 

111  of  divorce  by  George  O.  Danforth 
inst  Etta  M.  Danforth. 
be  allegation  relied  on  as  a  cause  for  di- 
ce was  utter  desertion,  without  reasonable 
se,  for  three  consecutive  years  next  prior 
he  filing  of  the  libel. 

he  evidence  was  taken  out  before  the  pre- 
ng  Judge,  and  bis  report  of  the  facts,  as 
nd  by  him,  was  submitted  by  the  parties 
:he  law  court,  for  it  to  determine  whether 
lot  they  show  legal  cause  for  divorce, 
be  facts  as  found  are  as  follows:  Libel 
ed  May  29, 1893.  The  libelee  deserted  the 
slant  April  20.  1890,  without  reasonable 
ise,  and  has  continued  such  desertion  ever 
;e,  unless  it  was  interrupted  by  the  fact 
ted  below.  The  libelant  lived  on  a  farm 
tied  by  him  In  Albion  in  Kennebec  county, 
i  wife  refused  to  live  with  him  there,  al- 
ugh  often  requested,  but  lived  in  Lewls- 
,  where  she  has  lived  ever  since  her  deser- 
a  of  the  libelant. 

a  September,  1891,  and  within  three  years 
'ore  the  date  of  the  libel,  the  libelant  went 
the  bouse  occupied  by  his  wife  in  Lewiston, 
1  there  lodged  with  her,  occupying  the  same 
1  as  husband  and  wife  two  or  tbree  nights, 
i  still  refusing,  however,  to  return  to  his 
use  and  live  with  him  as  his  wife,  and  has 
the  time  since  refused  to  do  so.  without 
al  justification.  Remanded  for  further 
irlng. 

N.  T.  Haines,  for  libelant.     W.  H.  Newell 
JW.E  Jndklns,  for  libelee. 


WALTON,  J.  The  question  is  this:  If  a 
wife  deserts  her  husband,  and  remains  away 
from  him  for  three  consecutive  years,  and, 
during  all  that  time,  continuously  and  unrea- 
sonably refuses  to  return,  will  the  fact  that, 
within  the  tbree  years,  her  husband  once  visit- 
ed her  and  occupied  the  same  bed  with  her  for 
two  or  three  nights,  necessarily  interrupt  the 
desertion,  and  bar  bis  right  to  a  divorce  for 
that  cause? 

We  think  not.  Desertion,  such  as  will  be 
a  valid  cause  for  a  divorce,  is  not  easily  de- 
fined. Stewart  v.  Stewart,  78  Me.  548,  7 
Atl.  473,  and  cases  there  cited.  And  it  may 
be  equally  difficult  to  define  what  will  con- 
stitute an  interruption  or  condonation  of  de- 
sertion. The  authorities  are  conflicting  and 
confusing. 

In  Kennedy  v.  Kennedy,  87  111.  250,  where 
a  wife,  without  Justification,  refused  to  go 
to  a  new  home  which  her  husband  had  pre- 
pared for  her,  and  remained  away  for  the 
statutory  length  of  time  necessary  to  create 
a  valid  ground  for  divorce,  the  court  held 
that  the  fact  that,  on  one  occasion,  he  cohab- 
ited with  her  at  her  brother's  house,  did  not 
interrupt  the  desertion  or  bar  his  right  to  a 
divorce. 

And  we  have  reached  the  same  conclusion. 
"Utter  desertion  continued  for  three  consecu- 
tive years,"  is  one  of  the  causes  for  which  a 
divorce  may  be  granted.  Rev.  St.  c.  60,  §  2. 
And  we  think  that  if  a  wife  deserts  her  hus- 
band, and  remains  away  from  blm  for  the 
full  period  of  three  consecutive  years,  and, 
during  all  that  time,  continuously  and  unrea- 
sonably refuses  to  return,  bis  right  to  a  di- 
vorce is  complete,  and  cannot  be  defeated 
by  proof  that  on  one  occasion,  withiu  the 
tbree  years,  he  visited  Mb  wife,  and,  for  two 
or  three  nights,  occupied  the  same  bed  with 
her. 

Such  a  visit  is  not  illegal  or  Improper.  On 
the  contrary,  it  has  often  been  held  to  be  the 
duty  of  the  husband  to  visit  his  absent  wife, 
and  to  endeavor  by  all  proper  means  to  effect 
a  reconciliation.  If  he  succeeds,  and  his 
wife  returns  to  her  home,  and  to  her  duties 
as  his  wife,  undoubtedly  her  prior  desertion 
will  be  interrupted  or  regarded  as  condoned, 
and  cannot  be  added  to  a  subsequent  deser- 
tion for  the  purpose  of  completing  the  three 
years  necessary  to  entitle  her  husband  to  a 
divorce.  But  if,  in  spite  of  his  efforts,  bis 
wife  persistently  and  unreasonably  refuses  to 
return,  and  continuously  remains  away  from 
him  for  three  consecutive  years,  we  think 
her  husband's  right  to  a  divorce  is  complete; 
that  the  mere  fact  that  on  one  occasion  he 
visited  her.  and  for  two  or  three  nights  occu- 
pied the  same  bed  with  her,  does  not  Inter- 
rupt the  continuity  of  her  desertion. 

Case  remanded,  for  further  hearing  in  the 
court  below. 
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MORRISON  et  al.  v    FIRST   NAT.   BANK 

OF  SKOWHEGAN. 

(Supreme  Judicial  Court  of  Maine.     Jane  19, 

1895) 

Deed — Description— Construction— Easement— 

High-Watrr  Mauk — Bboke. 

1.  A  deed  of  real  estate  contained  this 
clause:  "Savingand  reserving  from  this  convey- 
ance that  said  Dyers  [the  grantees]  are  not  to 
have  the  right  of  erecting  a  building  within  five 
feet  from  the  easterly  line  and  within  twenty- 
five  feet  from  my  store,  and  that  said  five  feet 
is  to  be  forever  reserved  for  a  passageway  back 
in  common  with  themselves  and  others."  The 
description  of  the  granted  premises  included  the 
strip.  Held,  that  the  deed  conveyed  the  fee  of 
the  five-foot  strip  and  reserved  merely  an  ease- 
ment. 

2.  The  term  "high-water  mark,"  when  ap- 
plied to  a  nontidal  river,  means  the  highest  lim- 
it reached  by  the  water  when  the  river  is  un- 
affected by  freshets  and  contains  its  natural 
and  usual  flow. 

3.  The  bank  of  a  river  or  stream  extends  to 
the  margin  of  the  stream,  to  that  point  where  it 
comes  in  contact  with  the  water  of  the  stream. 

4.  There  is  no  inconsistency,  therefore,  in 
the  two  calls  of  a  deed,  one  of  which  is.  in  ef- 
fect, "to  high -water  mark  of  the  Kennebec  riv- 
er," and  the  other,  "thence  westerly  by  the  bank 
of  the  river."  As  used  in  the  deed,  they  mean 
exactly  the  same  thing.  They  are  correlative. 
The  one  touches  the  other. 

(Official.) 

Report  from  supreme  judicial  court,  Somer- 
set county. 

Action  by  Lucius  L.  Morrison  and  anotber 
against  the  First  National  Bank  of  Skowhe- 
gan.    Judgment  for  defendant 

D.  D.  Stewart,  for  plaintiffs.  S.  J.  &  L.  L. 
Walton,  for  defendant 

W1SWELL,  J.  Action  of  trespass  quare 
clausum.  Both  parties  derive  title  to  their 
respective  and  adjoining  lots  of  land  from 
Samuel  Weston,  who  at  one  time  owned  all 
the  land  In  controversy.  The  lot  now  owned 
by  the  defendant  was  conveyed  by  Weston 
to  Asa  and  Quincy  Dyer  by  deed  dated 
March  6,  1838,  while  the  plaintiffs'  lot  was 
conveyed  by  the  administrator  of  Samuel 
Weston  to  Judah  McClellan  August  28,  1841. 
The  lot  is  described  as  bounded  "westerly  by 
land  deeded  by  the  late  Samuel  Weston  to  A. 
and  Q.  Dyer." 

The  only  questions  raised  are  as  to  the  con- 
struction of  the  deed  under  which  the  defend- 
ant claims. 

1.  That  deed  contains  this  clause:  "Saving 
and  reserving  from  this  conveyance  that  said 
Dyers  are  not  to  have  the  right  of  erecting  a 
building  within  five  feet  from  the  easterly 
line  and  within  twenty-live  feet  from  my 
store,  and  that  said  five  feet  is  to  be  forever 
reserved  for  a  passageway  back  In  common 
with  themselves  and  others." 

Does  this  language  in  the  deed  convey  tbe 
fee  of  the  five-foot  strip,  and  reserve  a  right 
of  way  to  be  used  by  the  grantees  in  common 
with  others,  or  does  it  except  from  the  con- 
veyance the  land  itself,  and  grant  only  an 
easement? 


Such  construction  should  be  given  to  a  deed 
that  each  part,  phrase,  and  word  may  have 
force  and  effect  that  the  intention  of  the  par- 
ties, If  by  law  it  may,  shall  prevail;  and  ex- 
ceptions from  the  grant  must  be  construed, 
in  cases  of  doubt,  most  strongly  against  the 
grantor.  Wellman  v.  Dickey,  78  Me.  29,  2 
Atl.  133. 

We  have  no  doubt  that  the  intention  of  tbe 
parties  was  that  the  land  should  be  conveyed 
and  the  easement  reserved.  The  description 
of  the  premises  includes  the  strip.  If  the  in- 
tention had  been  otherwise,  the  description 
would  have  naturally  excluded'  it  and  the 
deed  would  have  contained  appropriate  lan- 
guage to  grant  a  right  of  way  In  addition  and 
as  appurtenant  to  the  land  conveyed.  More- 
over, it  will  be  noticed  that  tbe  clause  quoted 
contains  a  provision  restricting  the  grantees 
from  erecting  a  building  on  this  strip.  There 
could  be  no  object  in  doing  this  unless  tbe 
fee  In  the  soil  was  conveyed.  No  excess  of 
caution,  however  extreme,  would  cause  a 
grantor,  In  conveying  land,  to  put  in  bis  deed 
a  clause  restricting  the  grantee  from  building 
on  other  land  of  the  grantor  not  conveyed, 
nor  from  erecting  a  building  upon  land  of  the 
grantor  over  which  a  right  of  way  only  was 
granted. 

Although  the  words  "reserving"  and  "ex- 
cepting" are  so  often  used  indiscriminately 
that  no  controlling  effect  should  be  given  to 
the  use  of  one  when  it  is  evident  that  the 
other  was  intended,  in  this  case  the  language 
of  the  deed  is  technically  correct  for  the  pur- 
pose of  accomplishing  that  which  It  is  evi- 
dent, from  other  parts  of  the  clause,  was  In- 
tended. 

An  exception  In  a  deed  is  always  a  part  of 
the  thing  granted,  and  of  a  thing  In  being, 
while  a  reservation  Is  the  creation  of  a  right 
or  Interest  which  had  no  prior  existence  as 
such.  Winthrop  v.  Fairbanks.  41  Me  307. 
In  tbis  case,  the  deed  provided  "that  said'  five 
feet  Is  to  be  forever  reserved  for  a  passage- 
way," etc. 

The  language  used  shows  that  the  five-foot 
strip  is  on  the  grantees'  side  of  tbe  line  of 
the  land  conveyed;  It  is  tbe  five  feet  next 
west  "from  the  easterly  line."  This  neces- 
sarily means  the  easterly  line  of  the  lot  con- 
veyed. 

Our  conclusion  Is  supported  by  the  authori- 
ties. 

In  Stetson  v.  French,  16  Me.  204,  a  deed 
contained  this  provision:  "Reserving  and  pro- 
viding for  the  keeping  open  and  extending  to 
low  water  Poplar  street  and  Washington 
street,  said  streets  to  be  for  the  future  dispo- 
sition of  the  parties  to  this  deed  In  such  man- 
ner as  may  hereafter  be  mutually  agreed  on 
by  them."  These  streets  were  within  the 
limits  of  the  land  conveyed.  It  was  held 
that  the  fee  In  the  whole  land  passed  by  the. 
deed,  and  that  an  easement  only  in  this  part 
of  it  was  reserved  to  the  grantor. 

In  Tuttle  v  Walker,  46  Me.  280,  a  deed  con- 
tained the  following  reservation:   "Excepting 
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and  reserving  as  follows:  If  the  town  should 
hereafter  lay  out  and  accept  a  road,  from  the 
road  first  mentioned  to  the  river  road,  near 
the  house  of  J.  H.  Hill,  then  the  south  end  of 
the  above-described  premises  shall  be  consid- 
ered and  occupied  for  the  use  of  the  same, 
three  rods  wide;  and,  otherwise,  reserving 
the  same  for  a  private  way  forever."  It  was 
held  that  the  deed  conveyed  the  fee  of  the 
whole  lot  of  land  described  therein,  subject 
to  an  easement  for  a  town  way  over  the  three 
rods,  if  the  town  will  accept  it;  and  if  the 
town  does  not  use  It  for  that  purpose,  then 
for  a  private  way. 

In  Kubn  v.  Farns worth,  69  Me.  404,  a  deed 
of  warranty,  after  describing  the  exterior 
lines  of  the  farm,  conveyed  by  monuments, 
courses,  and  distances,  continued  as  follows: 
'■Containing  one  hundred  and  twenty-five 
acres  and  sixty-four  rods,  and  no  more,  ex- 
clusive of  the  county  road  four  rods  wide 
through  the  above  premises,  which  Is  re- 
served to  the  said  grantor."  It  was  held  that 
the  fee  in  the  land  contained  in  the  road  was 
not  excepted  or  reserved  to  the  grantor,  but 
passed  to  the  grantee,  the  easement  only  be- 
ing excluded,  to  relieve  the  warrantor  from 
his  covenant  against  Incumbrances. 

In  Wellman  v.  Dickey,  78  Me.  29,  2  Atl. 
133.  it  was  decided  that  a  deed  containing 
these  words,  "Excepting  the  roads  laid  out 
over  said  land,"  conveys  the  fee  within  the 
limits  of  the  road,  subject  to  the  easement 
of  the  public  Incident  to  the  use  of  the  way. 
In  the  opinion  It  is  said  that  this  was  un- 
doubtedly the  Intention;  "otherwise  the  locus 
would  naturally  have  been  bounded  by  the 
line  of  the  road." 

In  Day  v.  Philbrook.  85  Me.  90,  26  Atl.  999, 
a  deed  contained  these  words:  "Reserving 
the  town  road  leading  through  the  farm." 
The  town  road  was  subsequently  discontin- 
ued. Held,  that  the  fee  of  the  road  was  not 
reserved  in  the  deed,  but  only  in  its  use  as  an 
incumbrance 

In  Kir>g  v.  Murphy,  140  Mass.  254,  4  N.  E. 
5«I6»  a  deed  contained  a  resfrvation  of  a  strip 
of  land  on  the  westerly  side  of  a  lot  con- 
veyed, 10  feet  wide  and  50  feet  long,  "for  an 
op-  n  passageway,  to  be  used  in  common  by 
the  said  Davis  and  Murphy  [grantor  and 
crantee],  and  their  heirs  and  assigns,  for- 
ever." In  the  opinion  it  Is  said:  "The  de- 
scription in  the  deed  to  the  defendant  covers 
the  strip  ten  feet  wide;  and  we  agree  with 
both  counsel  that  the  clause  of  reservation 
cannot  be  construed  as  an  exception  of  this 
strip,  the  fe«-  bel^g  retained  in  Davis,  but  is 
merely  a  reservation  to  him  of  a  right  of  way 
over  tbe  strip  " 

The  defendant,  therefore,  being  the  owner 
of  tbe  fee  In  the  five-foot  strip,  this  action 
cannot  be  maintained  for  the  acts  complained 
of  on  that  portion  of  the  locus,  however  it 
might  be  in  an  action  on  tbe  ct.se  tor  s  dis- 
turbance of  tbe  plaintiffs'  right  to  use  tbe 
same  for  the  purposes  of  a  way. 

2.  The  next  question  presented  involves  the 


construction  of  these  calls  in  the  deed  under 
which  the  defendant  derived  its  title,  "thence 
southerly,  of  a  line  at  right  angles  with  said 
southerly  side  of  said  road,  to  Kennebec 
river  to  high- water  mark;  thence  westerly 
by  the  bank  of  the  river  or  shore  thereof  to 
land  conveyed  by  Josiah  Parlin  and  myself 
to  Joseph  Leavitt  and  Osgood  Sawyer  many 
years  since." 

It  becomes  necessary  to  Inquire  into  the- 
meanlng  cf  the  words  In  the  description, 
"high-water  mark,"  "shore,"  and  "bank," 
when  applied  to  a  nontidal  stream. 

The  term  'high-water  mark,"  although 
sometimes  used,  Is  inappropriate  when  ap- 
plied to  a  fresh-water  stream,  where  the  tide 
does  not  flow  and  ebb.  But  we  think  it  must 
be  construed  as  meaning  the  line  on  the  river 
bank  reached  by  the  water  when  the  river  is 
ordinarily  full  and  the  water  ordinarily  high. 
Not  the  highest  point  touched  by  the  water 
In  a  freshet,  nor  when  the  water  Is  the  low- 
est in  seasons  of  drought,  but  the  highest 
limit  reached  when  the  river  Is  unaffected  by 
freshets  and  contains  its  natural  and  usual' 
flow.— the  highest  limit  at  the  ordinary  state 
of  the  river.  Ibis  does  not  mean,  as  claimed 
by  the  plaintiffs'  counsel,  the  top  of  the 
bank,  many  feet  distant  from  the  bed  of  the 
river  In  its  ordinary  state,  and  only  reached 
by  the  water  on  rare  occasions  of  extreme 
freshet. 

In  Plumb  v.  McGannon,  32  U.  0.  Q.  B.  8, 
it  Is  said:  "For  the  great  flow  caused  by  the 
melting  of  the  snow  and  ice,  and  by  the 
spring  rains,  or  by  other  unusual  floods  or 
causes,  is  to  be  excluded  in  determining  the 
limit  of  high-water  mark.  The  true  limit 
would  appear  to  be,  bv  analogy  to  tidal  wa- 
ters, the  average  height  of  the  river  after  the 
great  flow  of  the  spring  has  abated  and  the 
river  is  In  its  ordinary  state." 

in  Railway  Co.  v.  Ramsey,  53  Ark.  314,  13 
S.  W.  931,  it  is  said:  "But  it  is  necessary, 
to  a  full  understanding  of  the  rights  of  a 
riparian  owner  and  of  the  public  in  tbe  lands 
between  the  banks  of  a  river,  to  determine 
the  legal  meaning  of  the  phrase  'high  wa- 
ter.' It  does  not  mean,  as  has  been  some- 
times supposed,  the  line  reached  by  tbe  great 
annual  rises,  regardless  of  the  character  of 
the  lands  subject  at  such  times  to  be  over- 
flowed. But,  as  decided  In  the  case  of 
Houghton  v.  Railway  Co.,  47  Iowa,  370, 
'High-water  mark,'  then,  as  the  line  between 
the  riparian  proprietor  and  the  public,  is  to- 
be  regarded  as  co-ordinate  with  the  limit  of 
the  river  bed." 

The  term  "shore"  is  also  inapplicable  to  a 
nontidal  river.  The  word  strictly  means  that 
space  which  is  alternately  covered  and  ex- 
posed by  the  flow  and  ebb  of  the  tide.— the 
flats  between  ordinary  high  and  low  water 
mark.  The  "shore"  1b  the  ground  between 
tbe  ordinary  high  and  low  water  marks,— 
tbe  flats,— and  a  well-defined  monument. 
Montgomery  v.  Reed.  (59  Me.  510. 

A  fresh-water  river  has  banks,  instead  of 
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shores,  but  the  word  Is  sometimes  used,  with 
reference  to  a  noutldal  river,  synonymously 
with  bank.  The  bank  of  a  river  or  stream 
-extends  to  the  margin  of  the  stream,— to  that 
point  where  the  bank  comes  in  contact  with 
the  stream.  Gould,  Waters,  8  41,  and  cases 
■cited  in  note. 

In  Stone  v.  Augusta,  46  Me.  127,  two  of 
the  calls  In  a  deed  were,  "Thence  southerly 
And  westerly,  parallel  with  north  line  of  said 
lot  No.  10,  to  the  mill  brook;  thence  by  the 
bank  of  said  brook  to  the  north  line  of  said 
lot  No.  10."  The  court  said,  In  the  opinion: 
"The  plaintiff's  land  is.  therefore,  bounded 
by  ordinary  hlgb-water  mark,  and  this  prin- 
ciple will  not  be  changed  by  the  fact  that 
the  land  or  bank  continues  to  rise  more  or 
less  precipitously  above  that  point.  His  land 
is  not  limited  to  the  top  of  the  bill  or  bank 
beside  the  stream,  but  extends  to  the  margin 
of  the  stream,— to  that  point  where  the  bank 
■comes  in  contact  with  the  stream." 

In  Starr  v.  Child,  20  v  end.  149,  it  is  said: 
"'The  bank  and  the  water  are  correlative. 
You  cannot  own  one  without  touching  the 
■other."  In  that  case  it  was  decided  that 
where,  in  a  conveyance  of  premises  situated 
■on  the  bank  of  a  stitam  not  navigable,  the 
lines  are  stated  to  run  from  one  of  the  cor- 
ners of  the  lot  to  the  river,  and  thence  along 
the  shore  of  said  river  to  a  certain  street, 
the  grantee  takes  to  the  thread  of  the  stream. 
And  although  this  decision  wus  reversed  by 
the  court  of  errors  of  New  York  in  Child  v. 
Starr,  4  Hill,  369,  In  tne  latter  case  a  similar 
definition  of  the  bank  of  a  river  was  given. 

While  it  has  often  been  held  that  the  bank 
of  a  river  includes  to  low-water  mark,  we 
think  that,  in  this  case,  at  least,  by  reason 
of  the  other  calls,  it  should  be  limited  to 
ordinary  high-water  mark.  And  as  high- 
water  mark  is  not  at  the  top  of  a  bank, 
reached  only  by  the  water  of  the  river  in 
extreme  freshets,  neither  does  a  call  "thence 
by  the  bank"  limit  the  grant  to  the  top  of 
the  hill  or  a  bank  beside  the  stream,  but  ex- 
tends it  to  the  margin  of  the  stream  or  river. 

There  is  no  inconsistency,  therefore,  In  the 
two  calls  of  the  deed,  one  of  which  Is  In 
effect  to  hlgb-water  mark  of  the  Kennebec 
river,  and  the  other,  "thence  westerly  by  the 
bank  of  the  river."  As  used  in  this  deed, 
they  mean  exactly  the  same  thing.  They  are 
•  correlative.    The  one  torches  the  other. 

The  southerly  boundary,  then,  of  the  de- 
fendant's land,  tf>  at  high-water  mark  of  the 
river  when  the  river  is  unaffected  by  fresh- 
ets and  is  lr  Its  ordinary  state,  and  where 
the  bank  touches  the  water  when  the  river 
is  in  this  condition. 

To  .ascertain  just  where  This  would  be  In 
any  case  ncay  be  a  matter  of  some  difficulty. 
It  may  b?  the  line  which  the  river  Impresses 
upon  the  soil  by  cowing  it  for  sufficient 
periods  to  deprive  it  of  vegetation  and  to 
destroy  Its  value  for  agriculture.  Gould, 
Waters,  f  45;   Railway  Co.  v.  Ramsey,  supra. 

In   other  cases   where  the  conditions  are 


not  favorable  for  such  a  line  of  demarkation 
to  be  made  by  natural  causes.  It  can  only 
be  ascertained  by  careful  observation. 

In  this  case,  we  can  do  no  more  tban  to 
give  the  general  principles  and  rules  which 
will  control  in  ascertaining  where  high-water 
mark,  as  above  defined,  Is.  We  cannot, 
from  the  evidence  before  us,  definitely  and 
accurately  locate  It. 

But  It  is  evident  that  the  acts  complained 
of  as  trespasses  were  committed  above  or- 
dinary high-water  mark,  and  we  do  not  un- 
derstand that  it  is  claimed  by  the  counsel 
for  the  plaintiffs  that  any  of  these  acts  were 
done  below  the  place  where  the  line  as  above 
indicated  would  fall. 

In  accordance  with  the  terms  of  the  report, 
therefore,  the  entry  will  be, 

Judgment  for  defendant. 

WHITEHOUSE,  J.,  being  related  to  one  of 
the  parties,  did  not  sit 


FIRST  NAT.  BANK  OP  SKOWHEGAN  t. 
MORRISON  et  al.  (two  cases). 

(Supreme  Judicial  Court  of  Maine.     June  19, 
1895.) 

Deed— Drbobiptiox— Construction-— Easkmbht— 
Right  to  Possession. 

1.  A  deed  ol  real  estate  contained  this 
clause:  "Saving;  and  reserving  from  this  con- 
veyance that  said  Dyers  [the  grantees]  are  not 
to  have  the  right  of  erecting  a  building  within 
five  feet  from  th<?  easterly  line  and  within 
twenty-five  feet  from  my  store,  and  that  said 
five  feet  is  to  be  forever  reserved  for  a  passage- 
way back  in  common  with  themselves  and  oth- 
ers." The  description  of  the  granted  premises 
included  the  strip.  Held,  that  the  deed  convey- 
ed the  fee  of  the  five-foot  strip  and  reserved 
merely  an  easement. 

2.  The  demandant,  having  the  fee,  is  en- 
titled to  judgment  for  possession,  notwithstand- 
ing the  tenant  ha*  an  easement  for  a  passage- 
way ove:  a  portion  of  the  demanded  premises. 

See  Monison  v.  Bank,  33  Atl.  782,  88  Me.  155. 
(Official.) 

Report  from  supreme  judicial  court,  Som- 
erset county. 

Actions  by  the  First  National  Bank  of 
Skowbegan  against  Lucius  S.  Morrison  and 
another.     Judgment  for  plaintiff. 

S.  J.  &  L  L.  Walton,  for  plaintiff.  D.  D. 
Stewart,  for  defendants. 

WISWELL,  J.  These  two  cases,  one  a 
real  action,  the  other  an  action  of  trespass 
quare  clausum,  were  nigued  together. 

The  real  action  is  to  recover  possession  of 
a  lot  of  land  In  Skowhegan,  Including  a  flve- 
foot  strip,  extending  from  Water  street 
southerly,  at  right  angles  with  the  street,  to 
the  Kennebec  river  at  high-water  mark. 

The  defendants  seasonably  disclaimed  as 
to  all  the  land  demanded,  except  the  five-foot 
strip,  and  as  to  that  pleaded  nul  disseisin. 
This  plea  admits  that  the  defendants  are  >n 
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tossession,  and  the  only  question  la,  which 
ias  tie  better  title?  The  plaintiff  .derived 
ts  title  by  various  mesne  conveyances  from 
Samuel  Weston,  who,  in  1838,  conveyed  to 
be  plaintiff's  predecessor  in  title  a  lot  the 
loundariea  of  which  included  the  land  in 
ontroversy.  That  deed  contains  this  clause: 
Saving  and  reserving  from  this  conveyance 
tiat  said  Dyers  [the  grantees]  are  not  to 
ave  the  right  of  erecting  a  building  within 
ve  feet  from  the  easterly  line  and  within 
wenty-flve  feet  from  my  store,  and  that 
aid  five  feet  is  to  be  forever  reserved  for  a 
assageway  back  in  common  with  tbem- 
elves  and  others." 

The  defendants'  counsel  contends  that  this 
lause,  properly  construed,  excepts  the  soil 
f  the  five-foot  strip,  and  grants  merely  an 
asement  over  it 

In  the  case  of  Morrison  v.  Bank,  88  Me. 
55,  33  Atl.  782,  this  court  has  decided,  con- 
rary  to  the  contention  of  the  defendants' 
ransel,  that  the  deed  referred  to  conveyed 
ie  soil  and  reserved  an  easement.  That 
we  Is  decisive  of  this.  The  plaintiff  has 
ie  better  title,  and  should  have  judgment 
>r  possession. 

This  result  Is  not  affected  by  the  fact  that 
ie  defendants  have  an  easement  of  a  right 
[  way  over  the  strip  in  controversy. 
"The  fee  in  the  land  is  to  be  regarded  as 
Istinct  from  an  easement  in  the  same, 
he  fee  may  be  in  one  and  the  easement 

>  another.    The  demandant,  having  the  fee, 
entitled  to  recover,  notwithstanding  the 

nant  may  have  an  easement  in  the  pas- 
igeway  for  the  use  of  the  milL"  Blake  v. 
am,  50  Me.  311. 

In  Morgan  v.  Moore,  3  Gray,  310,  it  was 
;ld  that  the  owner  in  fee  of  land  may  maln- 
Jn  a  writ  of  entry  to  establish  his  title 
;ainst  the  owner  of  a  perpetual  right  to  use 
for  a  passageway. 

In  Hancock  v.  Wentworth,  5  Mete.  (Mass.) 
16.  it  was  held  that  it  Is  no  objection  to  a 
covery  in  a  real  action  that  the  tenant  has 
l  easement  in  the  demanded  premises. 
The  action  of  trespass  quare  clauaum  is  to 
'cover  damages  for  certain  acts  of  the  de- 
ndants  in  making  excavations,  and  in  lay- 
g  a  foundation  wall  for  a  building  erected 
r  them  upon  their  own  lands,  next  east  of 
«  plaintiff's  land.  This  foundation  wall 
imittedly  extended  slightly  over  the  plain- 
ts line,  upon  the  five-foot  strip  in  contro- 
>rsy.  This  Is  a  technical  trespass.  The 
jury  was  slight,  and  the  damages  should 

>  nominal. 

In  the  real  action,  the  plaintiff  is  entitled 
judgment  for  possession  of  so  much  of  the 
•manded  premises  as  was  not  disclaimed, 
ibject  to  the  defendants'  easement  in  the 
?e-foot  strip  next  to  the  demandant's  easter- 

line  for  a  right  of  way,  as  reserved  by 
e  grantor  In  the  deed  from  Samuel  Weston 

Asa  and  Qulncy  Dyer,  dated  March  6, 
138. 

In  the  action  of  trespass  quare  clauaum, 
v.S3a  .no.  16—60 


the  plaintiff  should  have  judgment  for  dam- 
ages, assessed  at  one  dollar. 
Judgment  accordingly,   in  both  suits. 

WHITEHDUSE,  X,  did  not  sit 


TASKER  v.  INHABITANTS  OP  FARM- 
INGDALE. 
(Supreme  Judicial  Court  of  Maine.     June  3, 

1895.) 
Defective  Highways— Contbibotobt  Nboli- 
obscb. 
A  new  trial  will  be  granted  where  the 
thoughtless  inattention  of  the  plaintiff-— the  very 
essence  of  negligence— is  the  cause  of  the  acci- 
dent. 

The  court  adheres  to  its  former  opinion  in  this 
case  in  27  Atl.  464.  85  Me.  523. 
(Official.) 

Action  by  Frances  E.  Tasker  against  the 
Inhabitants  of  Farmingdale.  Verdict'  for 
plaintiff.    Motion  for  new  trial.    Granted. 

A.  M.  Spear, 'or  plaintiff.  Orville  D.  Bak- 
er and  Frank  L.  Staples,  for  defendant 

PER  CURIAM.  This  case  came  before,  the 
law  court  at  a  former  term,  upon  substantial- 
ly the  same  evidence,  and  was  there  fully 
heard  and  considc-ed.  85  Me.  523',  27  Atl. 
464.  At  that  time  the  court  said:  "As  the 
plaintiff  was  driving  with  two  of  her  children 
over  a  road,  with  which  she  was  perfectly 
well  acquainted,  having  driven  over  it  hun- 
dreds of  times,  she  saw  an  electric  car  com- 
ing. She  says  that  her  horse  did  not  appear 
to  be  at  all  alarmed,  and  that  she  had  him 
under  full  control.  She  nevertheless  reined 
her  horse  out  of  the  road,  on  the  opposite 
side  from  the  car,  so  as  to  go  as  far  from 
it  as  she  could,  and,  the  first  she  knew,  her 
carriage  wheel  dropped  down  over  the  end 
of  a  culvert,  and  she  and  her  two  children 
were  thrown  out.  The  children  were  not 
hurt;  but  for  injuries  claimed  to  have  been 
received  by  her  she  recovered  a  verdict 
against  the  town  of  Farmingdale  for  $1,150." 
She  has  now  recovered  a  second  verdict,  up- 
on the  same  facts,  for  $1,566.66. 

The  court,  in  the  same  opinion,  further 
says:  "We  think  the  verdict  is  clearly  wrong. 
We  cannot  doubt  that  the  accident  was  due 
entirely  to  the  plaintiff's  own  thoughtless  In- 
attention The  road  was  smooth  and  nearly 
level,  and  wide  enough  for  three  such  car- 
riages as  the  one  In  which  the  plaintiff  was 
riding  to  pass  abreast  Her  horse  was  not 
frightened,  and  she  had  him  under  full  con- 
trol. She  so  testifies.  She  Intentionally  and 
unnecessarily  reined  him  out  of  the  road. 
It  was  in  the  evening,  and  the  kindliest  view 
that  we  can  take  ot  the  plaintiff's  conduct  Is 
that  her  attention  was  so  absorbed  by  the 
electric  car  that  she  gave  no  thought  to  the 
danger  she  might  encounter  by  driving  out  of 
the  road.  She  saw  the  car,  but  she  did  not 
see,    and    did    not    think    of,    the    culvert 
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Thoughtless  Inattention— the  very  essence  of 
negligence— was  .the  cause  of  the  accident" 

Upon  second  argument,  and  further  con- 
sideration, the  court  considers  that  its  views 
before  expressed  must  control  the  case,  and 
the  verdict  be  set  asIdJ.    Motion  sustained. 


RICHMOND  v.  PHOENIX  ASSUR.  CO. 

SAME  v.  LIBERTY  INS.  CO. 

(Supreme  Judicial  Court  of  Maine.     June  3, 

1805.) 

Insurance— Bale  op  Insured  Pbopertt— Powers 

o»  Agent — Notice. 

1.  A  Mile  and  conveyance  of  the  insured 
property  terminates  and  avoids  a  policy  which 
contains  the  following  stipulation:  "If  the  prop- 
erty be  sold  or  transferred,  •  •  •  or  if  this 
policy  shall  be  assigned  before  a  loss,  without 
the  consent  of  the  company  indorsed  hereon, 
•  •  •  then,  and  in  every  such  case,  this  policy 
shall  be  void  " 

2.  Held,  that  there  is  no  statute  in  this  state 
affecting  the  force  of  such  clauses  in  policies  of 
insurance. 

3.  Where  the  broker  who  procured  the  pol- 
icy is  not  the  agent  of  the  insurance  company, 
he  cannot  receive  notice  and  give  consent  to  the 
transfer  or  assignment  of  the  policy,  under  Rev. 
St.  c.  49,  H  19,  90;.  nor  is  such  authority  con- 
ferred upon  insurance  brokers  by  St.  1891,  c. 
112. 

4.  A  policy  containing  a  memorandum  that 
makes  it  payable  to  a  third  party,  in  case  of  loss, 
to  the  extent  of  his  interest,  becomes  functus 
officio  when  the  interest  of  the  insured  ceases. 

(Official.) 

Report  from  supreme  Judicial  court,  An- 
droscoggin county. 

These  were  actions  of  assumpsit  brought 
by  the  plaintiff,  Frederick  S.  Richmond,  for 
the  benefit  of  the  American  Bobbin,  Spool 
&  Shuttle  Company  against  the  Phoenix  and 
Liberty  Insurance  Companies,  for  the  recov- 
ery of  a  loss  under  three  policies  In  the  Phoe- 
nix, one  being  called  "the  lost  policy,"  for 
$500,  and  one  policy  In  the  Liberty  Insurance 
Company,  for  $750.  All  of  said  policies  cov- 
ered the  same  property,  and  both  cases  were 
heard  and  tried  on  the  same  evidence,  ex- 
cepting the  policies  themselves.  There  was 
no  evidence  In  the  case  denying  the  loss,  and 
no  claim  made  by  the  defendants  that  the 
policies,  if  payable  at  all,  should  not  be  paid 
In  full.  Two  points  only  were  raised  by  the 
defense:  First,  that  no  due,  proper,  and 
lawful  proof  of  said  loss  was  made  to  the  de- 
fendants; and,  second,  that  Richmond,  after 
the  date  of  the  policies,  and  before  the  loss, 
sold  and  transferred  the  property  covered  by 
the  policies,  without  the  consent  of  the  com- 
panies in  writing  indorsed  on  the  same. 
Judgments  for  defendants. 

J.  P.  Swasey  and  E.  M.  Brlggs,  for  plain- 
tiff. Nathan  &  Henry  B.  Cleaves,  Stephen 
C.  Perry,  and  Henry  W.  Swasey,  for  defend- 
ants. 

EMERY,  J.  These  are  actions  upon  fire 
insurance  policies  Issued  by  the  defendant 
companies.    The  plaintiff,  Frederick  S.  Rich- 


mond, while  the  owner  In  fee  of  the  Insured 
property,  procured  the  Insurance  represented 
by  these  policies  through  one  George  A. 
Gordon,  an  insurance  broker,  but  not  hold- 
ing a  commission  as  agent  from  either  of  the 
defendant  companies.  Soon  afterwards,  the 
plaintiff  conveyed  the  Insured  property  in 
fee  to  the  American  Bobbin,  Spool  &  Shut- 
tle Company,  of  Boston.  Still  later,  but  dur- 
ing the  term  covered  by  the  policies,  the  in- 
sured property  was  wholly  consumed  by  fire. 
The  American  Bobbin,  Spool  &  Shuttle  Com- 
pany, after  the  fire,  assigued  to  the  plaintiff 
(the  original  assured)  all  its  claims  under 
these  policies,  whereupon  the  plaintiff  has 
now  brought  these  suits. 

At  the  time  of  the  fire,  the  plaintiff  had  no 
Insurable  Interest  in  the  property,  and  sus- 
tained no  loss  by  the  fire.  He  claims,  how- 
ever, that  his  grantees  succeeded  to  his 
rights  under  the  policies,  and  that  he  can 
maintain  these  actions  for  his  own  benefit 
under  the  assignment  to  him,  or,  at  least,  for 
the  benefit  of  the  American  Bobbin,  Spool 
&  Shuttle  Company,  the  owner  at  the  time 
of  the  fire. 

In  each  of  the  policies  issued  by  the  Phoe- 
nix Assurance  Company  Is  the  following 
clause  of  stipulation  and  condition:  "If  the 
property   [Insured]   be   sold  or  transferred, 

*  *  *  or  If  this  policy  shall  be  assigned 
before  a  loss,  without  the  consent  of  the 
company  Indorsed  hereon,  *  *  *  then 
and  in  every  such  case  this  policy  shall  be 
void."  In  the  policy  Issued  by  the  Liberty 
Insurance  Company  Is  this  clause  of  stipula- 
tion and  condition:  "This  entire  policy,  un- 
less otherwise  provided  by  agreement  indors- 
ed hereon  or  added  hereto,  shall  be  void  if 

*  *  *  any  change,  other  than  by  the  death 
of  the  Insured,  take  place  in  the  interest, 
title,  or  possession  of  the  subject  of  insur- 
ance,"  or  "If  this  policy  be  assigned  before  a 
loss."  There  Is  nothing  In  our  statutes  af- 
fecting the  natural  force  of  these  clauses. 
Waterhouse  v.  Insurance  Co.,  69  Me.  409. 
The  conveyance  of  the  Insured  property  in 
fee  by  Mr.  Richmond  was  within  these  claus- 
es, and,  by  their  express  terms,  that  con- 
veyance terminated  or  voided  each  of  these 
policies,  unless  It  was  consented  to  by  the 
company  according  to  the  terms  of  the  pol- 
icy. Brunswick  Sav.  Inst.  v.  Commercial 
Union  Ins.  Co.,  68  Me.  313;  Gould  v.  In- 
surance Co.,  76  Me.  298. 

The  case  does  not  show  any  such  consent 
on  the  part  of  either  company.  The  plain- 
tiff informed  Mr.  Gordon,  the  broker,  of  the 
change  In  ownership,  and  requested  him  to 
procure  the  necessary  Indorsement  upon  the 
policies,  of  the  consent  of  the  companies. 
Mr.  Gordon  testified  that  he  communicated 
this  information  and  request  to  each  insur- 
ance agent  from  whom  he  had  procured  the 
policies.  These  agents  explicitly  deny  hav- 
ing received  any  such  information  or  request, 
and  deny  that  they  or  their  companies  ever 
consented  to  the  transfer,  or  ever  knew  of 
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till  after  the  Are.  The  three  policies  in 
e  case  do  not  show  any  indorsement  of 
nsent,  and  there  is  no  evidence  that  the 
urth  policy  (which  is  lost)  ever  bore  any 
cb  Indorsement 

The  plaintiff  urges  that  George  A.  Gordon, 
e  broker,  should  be  considered  the  agent  of 
e  companies,  to  receive  notice  and  accord 
nsent,  under  sections  19  and  90  of  the  ln- 
rance  act  (Rev.  St.  c.  49),  and  cites  the  lan- 
lage  of  the  opinion  In  Day  v.  Insurance 
>.,  81  Me.  248,  16  Atl.  894.  The  evidence  in 
e  case  shows  affirmatively  that  Mr.  Gor- 
■n  was  not  the  agent  of  either  of  the  de- 
ndant  companies,  and  did  not  assume  to 
t  for  either  of  them.  The  plaintiff  testi- 
d  that  he  understood  Mr.  Gordon  was  not 
i  agent  of  the  companies.  The  statute  pro- 
ding  for  the  licensing  Insurance  brokers 
t  1891,  c.  112)  does  not  confer  upon  such 
okers  any  authority  to  bind  Insurance  com- 
.nies  from  whom  they  may  obtain  insur- 
ice  for  their  principals. 
But  these  policies  also  contained  this 
wise:  "Lobs,  if  any,  payable  to  Whltall, 
itutn  &  Co.,  New  York,  as  far  as  their  Inter- 
t  may  appear."  Whitall,  Tatum  &  Co., 
ter  the  fire,  assigned  to  the  plaintiff  all 
elr  interest  in  these  policies.  The  plaintiff 
aims  that  the  interest  of  Whltall,  Tatum 
Co.  was  not  affected  by  his  conveyance  to 
c  American  Bobbin,  Spool  &  Shuttle  Com- 
iny,  to  which  conveyance  they  were  not 
titles,  and  that,  as  their  assignee,  he  can 
cover  their  interest.  The  case  does  not 
ow  that  Whltall,  Tatum  &  Co.  had  any  ln- 
rest  at  the  time  of  the  fire,  nor  does  It  ap~ 
ar  that  any  Interest  of  that  firm  was  ever 
sured.  They  procured  no  insurance,  nor, 
far  as  appears,  did  the  plaintiff  procure 
y  insurance  for  them.  The  plaintiff  slm- 
Y  insured  bis  own  Interest,  and  then  direct- 
that,  out  of  such  sum  as  might  accrue  to 
in  as  insurance  upon  his  Interest,  there 
ould  be  paid  to  Whitall,  Tatum  &  Co. 
ough  to  satisfy  their  claim.  When  the 
tlntlffs  own  Insurable  interest  vanished, 
bitall,  Tatum  &  Co. 'a  claim  upon  that  in- 
'est  also  vanished.  They  were  subject  to 
the  conditions  of  the  policies.  Blddeford 
v.  Bank.v.  Dwelling  House  Ins.  Co.,  81  Me. 
J,  18  Atl.  298. 
udgment  for  defendant  in  each  case. 


TURGEON  v.  COTE  et  al. 

Supreme  Judicial  Court  of  Maine.     June  3, 
1895.) 

Assumpsit— Pleadiro — Account  Annexed. 

1.  An  account  is  a  detailed  statement  of 
us.  of  debt  and  credit,  or  of  debt,  arising  out 
contracts  between  parties. 

2.  A  demurrer  will  defeat  a  writ  when  there 
innexed  to  tbe  declaration  an  account  as  fol- 
rs:  "For  balance  due  on  account  for  labor  per- 
med and  materials  furnished,  us  contractor 
'  woodwork  fcr  the  erection  and  construction 
tbe  above  building,  as  per  agreement,  $725.- 


00;"  on  which  balance  of  account  are  credited 
several  items  of  cash,  leaving  a  final  balance  of 
account  of  $2(10,  there  being  no  other  count  in 
the  writ  excepting  that  on  the  account  annexed. 
The  contract  price  is  not  stated;  nor  are  any 
items  given  that  constitute  the  balance  of  $725 
due  on  account. 
(Official.)  • 

Exceptions  from  supreme  judicial  court, 
Androscoggin  county. 

Action  by  Theophlle  Turgeon  against  Jo- 
seph Cote  and  another. 

The  declaration  In  the  writ  contained  a  sin- 
gle count  upon  an  account  annexed. 

The  account  annexed  Is  as  follows: 

November  10,  1894. 
Joseph    Cote    and    Agnes    Cote,   to    Theophile 

Turgeon,  Dr. 
To  balce.  due  on  account  for  labor  per- 
formed and  materials  furnished,  as 
contractor  for  woodwork  for  the 
erection  and  construction  of  the  above 
building,  as  pet  agreement $725  00 

1894.  Cr. 

June  19th,  by  cash  received  on 

account    $125  00 

July  7th,  by  cash  received  on 

account    150  00 

Sept.  1st,  by  cash  received  on 

account    100  00 

Sept.  4th,  by  cash  received  on 

account    40  00 

Sept  10th,  by  cash  received  on 

account    50  00 

465  00 

Balce.  due ! $260  00 

The  defendants  demurred  to  the  declara- 
tion, which  was  joined,  and,  after  hearing, 
overruled. 

The  defendants  thereupon  took  exceptions 
to  the  decision  of  the  court  overruling  the  de- 
murrer, and  tbe  case  was  certified  to  the 
chief  Justice,  under  Rev.  St  c.  77,  §  43.  De- 
murrer sustained. 

J.  G.  Chflbot,  for  plaintiff.  D.  J.  McGilll- 
cuddy  and  F.  A.  Morey,  for  defendants. 

PETERS,  C.  J.  The  account  annexed  to 
the  writ,  which,  as  a  part  of  the  plaintiff's 
declaration,  is  demurred  to  by  the  defendants, 
is  as  follows:  "For  balance  due  on  account, 
for  labor  performed  and  materials  furnished 
as  contractor  for  woodwork  for  the  erection 
and  construction  of  tbe  above  building,  as 
per  agreement,  $725.00." 

On  this  balance  of  account  are  credited  sev-  * 
eral  items  of  cash,  leaving  a  final  balance  of 
account  of  $260.  The  building  alluded  to  Is 
one  attached  on  the  writ,  and  on  which  it  is 
averred  a  Hen  claim  for  the  amount  of  tbe 
account  exists. 

It  Is  not  alleged  what  the  price  of  the  work 
contracted  for  was,  nor  does  it  in  any  way 
appear  what  any  or  all  of  tbe  Items  are,  con- 
stituting the  balance  due  on  account  of  $725. 
The  defendant  Is  entitled  to  know  what  these 
particulars  are,  before  he  can  be  required  to 
determine  whether  he  wtll  admit  or  contest 
tbe  claim.  Had  the  balance  been  declared 
upon  as  a  sum  due  on  an  account  stated,  It 
might  have  been  different.     An  account  is  a 
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detailed  statement  of  Items  of  debt  and  cred- 
it or  of  debt,  arising  out  of  contracts  be- 
tween parties.  The  phrase  "a  balance  due 
on  account"  discloses  no  Items.  Bennett  v. 
Davis,  62  Me.  544. 
Demurrer  sustained.  . 


HAMLIN  t.  MANSFIELD  et  aL 

(Supreme  Judicial  Court  of  Maine.    June  17, 

1896.) 

Will— Construction— Perpetuiti  es— Debts— 
Partnership. 

1.  It  is  the  duty  of  an  executor  to  pay  the 
debts  of  the  deceased  and  expenses  of  adminis- 
tration promptly  and  within  the  statute  period, 
even  if  to  do  so  defeats  every  devise  and  legr 
acy. 

2.  The  testatoi  was  a  member  of  a  copart- 
nership, of  which  his  son  and  another  person 
were  members.  By  the  second  clause  of  his 
will  be  provided  for  the  continuance  of  the  part- 
nership, with  the  use  of  his  property  therein  "so 
long  as  my  said  son  or  any  of  his  children  see 
fit  or  desire  tc  carry  on  the  business,  subject  to 
any  change  as  to  the  membership  which  my  said 
son  or  his  children  may  see  fit  to  make,  so  long 
as  he  or  his  children  or  any  one  of  them  re- 
main members";  and  by  clause  4  of  his  codicil 
he  provided  that  "said  partnership  shall  have 
the  right  to  retain  and  enjoy  the  benefit  of  all 
my  portion  of  the  assets  of  the  firm  which  at 
my  death  constitute  a  part  of  their  working  cap- 
ital." These  provisions,  if  carried  ont,  would 
make  the  executor  «f  trustee  of  that  portion  of 
his  estate  which  was  part  of  the  capital  of  the 
firm,  and  to  so  continue  as  long  as  his  son,  or 
any  of  his  children  then  living  or  thereafter 
born,  should  desire.  Held,  that  this  provision  is 
clearly  obnoxious,  co  the  rule  against  perpetuities, 
and  therefore  void. 

3.  Also  that,  the  firm  having  been  dissolved 
by  the  death  of  the  testator,  and  the  provisions 
of  the  will  for  its  further  continuance  being  in- 
operative and  void,  it  becomes  the  duty  of  the 
surviving  partners  to  close  up  its  affairs  under 
the  provisions  of  the  statute.  If  they  fail  to 
do  this,  the  like  duty  will  devolve  upon  the  ex- 
ecutor. 

4.  Also,  the  bequest  over,  of  the  testator's 
portion  of  the  firm  property,  became  operative 
immediately  from  the  probate  of  the  will,  and 
vests  in  the  legatees  therein  named. 

6.  By  another  provision  of  the  will  all  mon- 
eys made  payable  to  the  several  legatees  or  dev- 
isees were  to  be  paid  by  the  executor  to  the 
treasurer  for  the  time  being  of  the  Bangor  Theo- 
logical Seminary,  as  trustee.  Held,  that  the 
treasurer  became  a  trustee  with  no  duty  or  con- 
trol over  the  fund,  except  to  receive  the  money 
and  immediately  pay  it  over  in  the  proper  shares 
to  each  donee.  It  is  harmless,  if  the  executor 
pursue  this  course:  and  he  will  be  justified  in  ig- 
noring the  trust,  and  paying  directly  to  the  ben- 
eficiaries the  shares  of  each. 

6.  By  another  item  of  his  will  the  testator 
devised  his  machine  and  blacksmith  shop,  and 
the  land  on  which  tb?y  stood,  with  the  water 
rights,  to  three  societies,  in  differing  proportions, 
subject  to  the  occuponcy  by  the  copartnership, 
under  its  continuance,  as  contemplated  by  the 
testator.  By  his  ?cdiril  he  revoked  the  deviBe 
to  the  thref  societies,  and  devised  the  whole  to 
one  society  absolutely.  The  provision  for  the 
continuance  of  the  firm  being  void,  held,  that 
the  devise  to  the  last-named  society  is  valid,  and 
vests  the  fee  in  it,  which  it  is  competent  for  the 
society  to  convey. 

7.  By  a  residuary  clause  the  testator  gave 
all  the  remaindc.  of  his  estate  to  a  missionary 
society.  Held,  that  the  testator  intended  to  dis- 
pose of  his  entire  estate,  including  his  interest 


in  the  firm  not  required  for  the  payment  of 
debts,  etc.,  and  not  otherwise  bequeathed  or  de- 
vised. Said  interest  is  assignable  by  the  so- 
ciety. 

(Official.) 

Report  from  supreme  judicial  court,  Penob- 
scot county. 

Bill  in  equity  by  George  H.  Hamlin,  execu- 
tor, against  Edward  W.  Mansfield  and  oth- 
ers to  obtain  a  construction  of  the  will  of 
Edward  Mansfield,  deceased.    Sustained. 

The  material  portions  of  the  will  and  codi- 
cil are  as  follows: 

"1.  To  my  adopted  daughter  Helen  M. 
Mansfield,  of  Orono  aforesaid,  I  give  the 
sum  of  one  thousand  dollars. 

"2.  I  will  that  the  partnership  which  now 
exists  between  myself  and  my  son  Edward 
W.  Mansfield  and  another,  In  the  transac- 
tion of  business  at  said  Orono,  as  the  same 
shall  exist  at  the  time  of  my  death,  shall 
be  continued  and  not  dissolved,  but  be  car- 
ried on  at  the  same  place,  so  long  as  my  said 
son  or  any  of  his  children  see  fit  or  desire 
to  carry  on  the  business,  subject  to  any 
change  as  to  the  membership  which  my  said 
son  or  his  children  may  see  fit  to  moke,  so 
long  as  he  or  his  children  or  any  one  of 
them  remain  members;  and  to  that  end  that 
the  partnership  be  authorized  and  have  the 
right  to  use  and  occupy  the  machine  shop 
and  the  blacksmith  shop  aqd  their  respective 
privileges,  and  all  the  tools  and  machinery 
in  use  in  the  business  of  the  firm,  to  the  full 
extent  of  my  ownership  thereof,  the  firm  to 
pay  for  the  use  or  rent  of  the  real  estate, 
thus  occupied  by  it,  the  sum  of  two  hundred 
dollars  per  annum,  as  hereinafter  provided, 
and  also  to  pay  all  taxes  on  the  real  estate. 
as  also  on  all  the  personal  effects  of  the 
firm;  also  keep  the  whole  well  Insured  and 
In  good  repair,  at  their  own  expense,  includ- 
ing the  buildings,  as  well  as  all  the  machin- 
ery and  other  property  aforesaid,  all  such 
payments  and  expenses  to  be  charged 
against  the  gross  income  of  the  firm's  busi- 
ness. My  estate  to  be  regarded  as  a  memlier 
of  the  copartnership,  and  to  receive  its  equal 
pro  rata  share  of  the  net  Income,  the  same 
as  I  now  do,  except  that  my  estate  is  to  re- 
ceive nothing  for  personal  services,  as  \  now 
do.  aud  such  as  the  other  members  now  do 
and  will  continue  to  receive. 

"These  provisions  apply  to  any  partner- 
ship or  business  which  my  said  son  or  any  of 
his  children  may  be  engaged  or  Interested 
in,  either  solely  or  in  copartnership  among 
themselves  or  with  others,  In  connection  with 
the  shops  and  privileges  aforesaid. 

"At  the  end  of  each  year  there  shall  be  an 
account  made  up  of  the  business  of  the  co- 
partnership, and  the  net  income  ascertained, 
as  nearly  as  possible  and  the  amount  there- 
of, so  far  as  the  interests  of  the  firm  admit, 
paid  over  to  the  respective  members,  the 
portion  belonging  to  my  estate  to  be  divided 
as  hereinafter  provided. 

"The  firm  aforesaid  to  have  the  right  to  use 
the  patent  rights  which  I  own,  as  such  firm. 
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but  no  right  to  sell  or  use  the  same  outside 
of  their  said  business.  Whenever  there 
ceases  to  be  any  of  my  said  son  or  of  his 
children,  solely  or  In  partnership  with  oth- 
ers, to  carry  on  said  business  as  aforesaid, 
from  any  cause,  then  the  portion  of  the  firm's 
property  belonging  to  my  estate,  as  afore- 
said, shall  go,  one-fourth  to  said  Edward, 
my  son,  or  his  heirs,  according  to  the  laws 
of  descent,  and  the  other  three-quarters  as 
hereinafter  provided. 

"3.  To  the  American  College  and  Educa- 
tion Society  of  Massachusetts,  and  American 
Home  Missionary  Society  of  New  York,  and 
the  Congregational  Union,  I  do  give  and  de- 
rise  my  machine  and  blacksmith  shops,  with 
the  land  on  which  they  stand,  and  all  the  wa- 
ter rights  and  privileges  connected  there- 
with. Including  all  the  real  estate  which  I 
own  outside  or  easterly  of  the  railroad  track, 
not,  however,  including  any  machinery  or 
fixtures  which  I  own  as  copartner  with  oth- 
ers, or  which  the  copartnership  owns,  to 
have  and  to  hold  said  premises,  one-half  to 
said  American  Home  Missionary  Society,  and 
one-fourth  each  to  said  American  College 
and  Education  Society  and  Congregational 
Union,  and  their  respective  successors  and 
assigns,  in  common  and  undivided,  subject, 
however,  to  the  rights  of  my  son  and  his 
children  and  copartnership  to  occupy  the 
premises  and  carry  on  business  thereon,  as 
herein  provided  in  the  previous  item  of  this 
will.     •     •     • 

"4.  •  *  •  [Revoked  by  codicil.]  All 
moneys  which,  by  the  different  items  of  this 
will,  including  rents  and  partnership  In- 
comes, are  made  payable  to  the  several  do- 
nees or  devisees  aforesaid,  I  will,  for  conven- 
ience, shall  be  paid  to  and  received  by  the 
treasurer  for  the  time  being  of  said  semi- 
nary, as  trustee,  to  be  paid  by  him  to  the 
respective  parties  aforesaid  entitled  thereto. 

"5.  All  the  remainder  of  my  estate  real 
and  personal,  after  the  payment  of  all  my 
debts  and  funeral  charges,  I  do  give  and  de- 
vise to  said  American  Home  Missionary  So- 
ciety of  New  York,  and  to  its  successors  and 
asslana,  forever. 

"(Codicil.)    »    •    • 

"4.  In  addition  to  the  rights  and  privileges 
devised  in  the  second  item  of  my  original 
will  aforesaid  to  the  partnership  therein 
mentioned,  said  partnership  shall  have  the 
right  to  retain  and  enjoy  the  benefit  of  all 
my  portion  of  the  assets  of  the  firm  which 
at  my  death  constitute  a  part  of  their  work- 
ing capital,  the  income  or  profits  of  the  part- 
nership as  thereby  constituted  to  be  divided 
and  appropriated  as  already  provided  in  my 
original  will  and  this  codicil,  except  as  here- 
in otherwise  disposed  of,  this  provision  not 
to  Include  the  two  power  presses  belonging 
wholly  to  me. 

"5.    •     •    * 

"6.  I  will  that  George  H  Hamlin,  of  Orono, 
be  the  executor  of  my  will,  instead  of  my 
son.   Edward  W.  Mansfield,  as  provided  In 


my  original  will,  free  from  all  obligation  to 
give  any  bond  as  such.  And  it  is  hereby 
made  the  duty  of  my  executor  to  see  that 
the  provisions  made  in  the  will  and  codicil 
respecting  the  copartnership  business  are 
strictly  enforced  and  carried  into  effect,  he 
having  full  authority  to  make  any  agreement 
or  other  arrangement  about  the  partnership 
business  and  effects  which  he  may  think 
best,  including  the  sale  or  other  disposition 
of  the  presses  now  belonging  to  me,  he  to 
have  all  power,  the  same  as  I  now  have,  as 
owner  of  the  property  wholly,  or  partially 
as  member  of  the  firm." 

Questions  by  complainant: 

"(1)  Whether  your  complainant,  as  execu- 
tor, can  permit  the  property  of  the  testator 
to  remain  in  the  business  of  the  copartner- 
ship of  which  the  testator  was  a  member, 
as  set  forth  in  item  2  of  said  will,  as  amended 
by  Items  4  and  5  of  the  codicil;  and,  if  so, 
within  what  limitations  as  to  time  said  prop- 
erty can  be  so  continued  ? 

"(2)  Is  it  obligatory  upon  the  executor  of 
said  will  to  continue  said  property  in  said 
copartnership,  as  set  forth  in  said  Item  2 
and  amendments;  and,  If  so,  from  what 
source  shall  he  procure  money  to  pay  the 
debts  of  the  testator,  the  charges  of  admin- 
istration, and  the  specific  cash  legacy  provid- 
ed for  by  item  1  of  said  will? 

"(3)  Whether  your  complainant,  as  execu- 
tor, in  accordance  with  item  4  of  said  will, 
is  required  to  pay  all  moneys  made  payable 
to  the  several  donees  or  devisees,  to  the 
treasurer  for  the  time  being  of  the  Bangor 
Theological  Seminary  as  trustee? 

"(4)  Whether  your  complainant,  as  execu- 
tor, not  expressly  appointed  a  trustee,  be- 
comes such  from  the  provision  of  the  will?" 

Questions  by  respondents,  Edward  W.  Mans- 
field and  Guy  P.  Bailey: 

"(1)  Whether  or  not  the  devise  by  said  tes- 
tator to  the  American  Home  Missionary  So- 
ciety, its  successors  and  assigns,  of  said  tes- 
tator's 'machine  and  blacksmith  shops,  with 
the  land  on  which  they  stand,  and  all  the 
water  rights  and  privileges  connected  there- 
with,' was  valid. 

"(2)  Whether  or  not  said  society,  under  the 
terms  of  said  will,  acquired  such  a  title  to 
said  real  estate  that  it  could  by  deed  give  its 
grantees  a  good  and  valid  title  thereto. 

"(3)  Whether  or  not  said  society,  as  legatee, 
either  specific  or  residuary,  under  said  will, 
took  any  interest  in  and  title  to  the  personal 
estate,  individual  and  partnership.  If  so,  is 
said  Interest  assignable? 

"(4)  Whether  or  not  the  bequests  to  Helen 
M.  Mansfield,  Edward  W.  Mansfield,  The 
Bangor  Theological  Seminary,  the  Congrega- 
tional Church  of  Orono,  and  to  the  children 
of  Angle  M.  Bailey,  of  the  testator's  share  In 
the  property  and  assets  of  the  firm  of  E. 
Mansfield  &  Co.,  were  valid  bequests;  and 
whether  or  not  said  legatees,  or  any  of  them, 
could  make  legal  transfers  of  said  Interests  in 
said  property. 
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"(5)  Whether  or  not  said  Edward  W.  Mans- 
field and  Israel  W.  Mansfield,  as  surviving 
partners  of  the  late  firm  of  E.  Mansfield  & 
Co.,  have  a  right  to  give  the  bond,  and  to 
close  up  the  affairs  of  said  partnership,  as 
provided  In  Rev.  St  c.  69." 

Charles  J.  Dunn,  for  George  H.  Hamlin,  ex- 
ecutor. Jasper  Hutchings  and  Frank  A.  Floyd, 
for  Edward  W.  Mansfield,  Israel  W.  Mans- 
field, Guy  P.  Bailey,  Grace  Stetson,  and  Ed- 
ward M.  Bailey.  Franklin  A.  Wilson,  for 
Helen  M.  Mansfield,  the  Bangor  Theological 
Seminary,  and  the  American  Home  Mission- 
ary Society. 

STROUT,  J.  Bill  In  equity  for  construction 
of  the  will  of  Edward  Mansfield. 

It  is  the  duty  of  the  executor  to  pay  the 
debts  of  the  deceased  and  expenses  of  admin- 
istration promptly,  and  within  the  statute  pe- 
riod, even  if  to  do  so  defeats  every  devise  and 
legacy.  He  should  first  apply  to  this  purpose 
that  portion  of  the  personal  estate  not  specific- 
ally bequeathed;  and  if  that  proves  insuffi- 
cient, then  so  much  of  the  real  estate,  not 
specifically  devised,  as  may  be  needed  to  ac- 
complish the  object 

The  testator  was  a  member  of  a  copartner- 
ship, of  which  his  son  and  another  person 
were  members.  By  the  second  clause  of  his 
will  he  provided  for  the  continuance  of  that 
partnership,  with  the  use  of  his  property 
therein,  "so  long  as  my  said  son  or  any  of 
his  children  see  fit  or  deslr*  to  carry  on  the 
business,  subject  to  any  change  as  to  the 
membership  which  my  said  son  or  his  chil- 
dren may  see  fit  to  make,  so  long  as  he  or  his 
children  or  any  one  of  them  remain  mem- 
bers"; and  by  clause  4  of  the  codicil  he  pro- 
vides that  "said  partnership  shall  have  the 
right  to  retain  and  enjoy  the  benefit  of  all 
my  portion  of  the  assets  of  the  firm  which  at 
my  death  constitute  a  part  of  their  working 
capital."  These  provisions,  If  carried  out, 
would  make  the  executor  a  trustee  of  that 
portion  of  his  estate  which  was  part  of  the 
capital  of  the  firm,  and  to  so  continue  as  long 
as  his  son  or  any  of  his  children  then  living 
or  thereafter  born  should  desire.  This  provi- 
sion Is  clearly  obnoxious  to  the  rule  against 
perpetuities,  and  is  void.  Slade  v.  Patten,  68 
•Me.  382;  Perry,  Trusts,  58  381-383;  Kim- 
ball v.  Crocker,  53  Me.  263.  The  executor, 
therefore,  is  not  authorized  by  law  to  con- 
tinue the  partnership,  but  its  affairs  should 
be  closed,  and  the  testator's  interest  with- 
drawn, to  be  disposed  of  under  the  valid  pro- 
visions of  the  will. 

The  bequest  over  of  the  testator's  portion 
of  the  firm  property  became  operative  imme- 
diately upon  probate  of  the  will,  and  Is  vest- 
ed, one-fourth  in  his  son  Edward,  and  three- 
fourths  in  the  American  Houie  Missionary  So- 
ciety, as  provided  in  the  codicil.  The  an- 
swer to  the  first,  second,  and  fourth  questions 
in  the  bill    Is  contained  in  the  foregoing. 

To  the  third  question,  whether  the  executor, 


under  item  4  of  the  win.  is  required  to  pay 
all  moneys  made  payable  to  the  several 
donees,  to  the  treasurer  of  the  Bangor  Theo- 
logical Seminary,  as  trustee,  we  answer  that 
the  leading  idea  in  that  clause  referred  to  the 
disposition  of  the  profits  arising  from  the  con- 
tinuance of  the  partnership  business,  and  the 
testator  appeared  to  regard  the  payment  to 
the  treasurer  of  the  seminary  as  a  matter  of 
convenience.  He  made  the  treasurer  a  trus- 
tee, with  no  duty  or  control  over  the  fund  ex- 
cept to  receive  the  money  and  immediately 
pay  It  over  in  the  proper  shares  to  each  donee. 
It  is  harmless,  if  the  executor  pursue  this 
course;  and  be  will  be  Justified  in  ignoring 
the  trust  and  paying  directly  to  the  bene- 
ficiaries the  share  of  each. 

By  the  third  item  of  the  will  the  testator 
devised  his  machine  and  blacksmith'  shop,  and 
the  land  on  which  they  stand,  with  the  water 
rights,  to  three  societies,  In  differing  propor- 
tions, subject  to  the  occupancy  by  the  copart- 
nership, under  its  continuance  as  contemplat- 
ed by  the  testator.  By  his  codicil  he  revoked 
the  devise  to  the  three  societies,  and  devised 
the  whole  to  the  American  Home  Missionary 
Society  absolutely.  The  provision  for  the 
continuance  of  the  firm  being  void,  it  is  the 
opinion  of  the  court  that  the  devise  to  the 
Home  Missionary  Society  is  valid,  and  vests 
the  fee  in  It,  which  it  is  competent  for  the 
society  to  convey. 

The  residuary  clause  In  the  will  gives  all 
the  remainder  of  the  testator's  estate  to  the 
American  Home  Missionary  Society.  As  the 
testator  manifestly  Intended  to  dispose  of  bis 
entire  estate,  it  follows  that  under  this  clause 
the  society  takes  all  real  and  personal  estate, 
Including  testator's  interest  in  the  firm,  not 
required  for  the  payment  of  debts  and  ex- 
penses of  administration,  and  not  otherwise 
bequeathed  or  devised.  No  reason  Is  per- 
ceived why  such  interest  is  not  assignable  by 
the  society. 

The  bequest  of  the  income  from  partnership 
business,  in  article  4  of  the  will,  fails,  and  is 
inoperative,  because  the  firm  business  cannot 
be  continued. 

The  firm  having  been  dissolved  by  the 
death  of  the  testator,  and  the  provisions  of 
the  will  for  its  further  continuance  being  In- 
operative and  void,  it  becomes  the  duty  of 
the  surviving  partners  to  close  up  its  affairs, 
under  the  provisions  of  the  statute.  If  they 
fail  to  do  this,  the  like  duty  will  devolve  up- 
on the  executor. 

BUI  sustained.  Decree  in  accordance  with 
this  opinion. 


DYER  v.  CITY  OF  BELFAST. 
(Supreme  Judicial  Court  of  Maine.     June  18, 

1895.) 
Land  Taken  for  Highway— Right  of  Appeal— 
Construction  of  Statute — Retro- 
spective  Law. 
1.  Chapter  297,  Laws  1893,  whici.  provides 
that,  "when  any  person  aggrieved  by  the  esti- 
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mate  of  damager  for  his  land  taken  for  a  town 
or  private  way,  honestly  intended  to  appeal 
therefrom  and  has  by  accident  or  mistake  omit- 
ted to  take  hia  appeal  within  the  time  provided 
by  law,  he  may  at  any  time  within  six  months 
after  the  expiration  of  the  time  when  said  ap- 
peal might  have  been  taken,  apply  to  any  judge 
of  the  supreme  judicial  court  in  term  time  or  va- 
cation, stating  in  his  said  application  the  facts 
of  his  ease  and  said  judge  after  due  notice  and 
hearing  may  grant  to  such  petitioner  permission 
to  take  his  said  appeal  to  such  term  of  said 
court  as  said  judge  shall  direct,"  does  not  apply 
to  a  case  where  the  right  of  appeal  from  an  es- 
timate of  damages,  under  the  law  then  in  force, 
had  been  fully  barred  before  its  enactment. 

2.  Where  a  etutute  is  so  worded  as  to  ad- 
mit of  a  construction  which  would  render  it 
retrospective  as  well  as  prospective,  a  prospec- 
tive operation  only  is  to  be  given,  unless  the  leg- 
islative intent  to  the  contrary  is  declared  or 
necessarily  iinplitd. 
(Official.) 

Exceptions  from  supreme  judicial  court, 
Waldo  county. 

Action  by  David  W.  Dyer  against  the  city 
of  Belfast  Judgment  for  plaintiff,  and  de- 
fendant excepts.     Exceptions  overruled. 

Joseph  Williamson  and  Joseph  Williamson, 
Jr.,  for  petitioner.  J.  S.  Harriman  and  R.  F. 
Dunton,  for  the  city. 

WISWELL,  J.  On  the  5tb  of  September, 
1892,  the  city  council  of  the  city  of  Belfast 
laid  out  a  street  In  that  city  across  the  land 
of  the  petitioner,  and  awarded  him  (500,  as 
the  damages  sustained  thereby. 

The  statute  in  force  at  that  time  (Rev.  St. 
c.  18,  {  18,  as  amended  by  chapter  359,  Pub. 
Laws  18S5)  provided,  in  substance,  that  any 
person  aggrieved  by  the  estimate  of  damages 
might  have  them  determined  by  a  written 
complaint  to.  the  supreme  judicial  court,  "re- 
turnable at  the  term  thereof  next  to  be  held 
within  the  county  where  the  land  lies,  after 
sixty  days  from  the  date  of  the  laying  out, 
alteration  or  discontinuance  of  such  way  by 
the  town."  Under  this  statute,  the  petitioner 
should  have  made  his  complaint  returnable 
at  the  January  term,  1893,  of  this  court  in 
Waldo  county;  and,  having  failed  to  do  this, 
bis  right  to  appeal  was  barred. 

But  an  act  of  the  legislature  approved 
March  29,  1893  (chapter  297,  Laws  1S93), 
provides  that:  "When  any  person  aggrieved 
by  the  estimate  of  damages  for  his  land  tak- 
en for  a  town  or  private  way,  honestly  in- 
tended to  appeal  therefrom  and  has  by  ac- 
cident or  mistake  omitted  to  take  bis  appeal 
within  the  time  provided  by  law,  he  may  at 
any  time  within  six  months  after  the  ex- 
piration of  the  time  when  said  appeal  might 
have  been  taken,  apply  to  any  judge  of  the 
supreme  judicial  court  In  term  time  or  vaca- 
tion, stating  in  his  said  application tbefactsof 
his  case  and  said  judge  after  due  notice  and 
bearing  may  grant  to  such  petitioner  permis- 
sion to  take  his  said  appeal  to  such  term  of 
said  court  as  said  judge  shall  direct,"  etc. 

Within  the  time  limited  by  this  act,  the 
petitioner  applied  to  a  justice  of  this  court 
for  permission  to  take  his  appeal  from  the 


assessment  of  damages  of  the  city  council 
to  such  term  of  the  court  as  said  justice 
should  direct  The  justice  ruled  that  the 
act  above  quoted  applied  to  this  case,  and 
granted  the  permission  requested,  to  which 
ruling  exception  is  taken. 

The  question  presented,  then,  is  whether 
or  not  the  act  of  March  29,  1893,  passed  after 
the  right  of  appeal  had  become  barred  by 
limitation,  applied  to  this  case,  so  that  the 
petitioner,  after  his  right  had  once  been 
barred,  but  within  the  six  months'  extension 
allowed  by  the  act  could  apply  to  a  justice 
of  this  court  for  permission  to  take  an  ap- 
peal. 

It  is  unnecessary  to  decide  whether  or 
not  the  legislature  has  the  power  to  make  a 
remedial  act  of  this  nature  retroactive.  It 
may  be  argued  with  much  force  that  no  per- 
son has  a  vested  right  in  a  statute  of  limita- 
tion, unless,  by  virtue  of  such  statute,  he 
has  acquired  the  title  to  real  or  personal 
property  (see  Campbell  v.  Holt,  115  U.  S. 
620,  6  Sup.  Ct  209),  although  courts  have 
often  held  otherwise;  and  this  court,  in  At- 
kinson v.  Dunlap,  50  Me.  Ill,  held  that  after 
all  existing  remedies  had  been  exhausted 
and  rights  had  become  permanently  vested, 
all  further  interference  is  prohibited,  and 
that  a  statute  designed  to  retroact  on  a  case 
by  reviving  the  right  of  review,  after  the 
time  for  a  review  had  expired,  was  unconsti- 
tutional and  void. 

We  think  the  decisive  question  in  this  case 
is  whether,  applying  the  universally  adopted 
rules  of  construction  of  statutes,  the  legis- 
lature intended  that  this  statute  should  have 
a  retroactive  effect.  Statutes  are  always 
to  have  a  prospective  operation  unless  the  in- 
tention of  the  legislature  is  clearly  expressed, 
or  it  is  clearly  to  be  implied  from  their  pro- 
visions that  they  shall  apply  to  past  trans- 
actions. Bryant  v.  Merrill,  55  Me.  515.  In 
Rogers  v.  Greenbush,  58  Me.  397,  it  is  said: 
"There  is  no  language  in  the  new  statute 
which  indicates  any  intention  in  the  legis- 
lature to  make  it  retrospective,  or  to  apply 
it  to  past  transactions,  or  to  Interfere  with 
actions  pending.  We  never  hold  an  act  to  be 
retrospective  unless  it  is  plain  that  no  other 
construction  can  be  fairly  given."  See,  al- 
so, the  case  of  Appeal  of  Deake,  80  Me.  50, 
12  Atl.  790. 

"And  the  general  rule  is  laid  down,  as 
one  not  subject  to  any  exception,  that  they 
[statutes]  are  never  to  be  allowed  to  have  a 
retroactive  operation  where  it  is  not  re- 
quired either  by  the  express  command  of 
the  legislature,  or  by  an  unavoidable  Impli- 
cation arising  from  the  necessity  of  adopt- 
ing such  a  construction  in  order  to  give  ple- 
nary effect  to  their  provisions."  Gerry  v. 
Stoneham,  1  Allen,  322;  Garfield  v.  Bemis, 
2  Allen,  445. 

The  case  of  Garfield  v.  Bemis,  supra,  Is 
very  much  in  point  The  legislature  of 
Massachusetts  passed  an  act  to  the  effect 
that  whenever  any  one  has  a  claim  against 
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the  estate  of  a  deceased  person  which  bad 
not  been  prosecuted  within  the  time  limited 
by  law,  he  might  apply  to  the  supreme  Judi- 
cial court,  by  bill  in  equity  setting  forth  all 
the  facts;  and,-  if  the  court  shall  be  of  opin- 
ion that  justice  and  equity  require  it,  it  may 
give  him  judgment  for  the  amount  of  his 
claim  against  the  estate  of  the  deceased  per- 
son. The  court  held  that  this  act  did  not 
apply  to  claims  which  were  barred  by  the 
statute  of  limitations  at  the  time  of  its  pass- 
age. 

In  Wright  v.  Oakley,  5  Mete.  (Mass.)  400, 
the  court  held  that  a  provision  in  the  Re- 
vised Statutes  to  the  effect  that  the  time  of 
a  party's  absence  and  residence  out  of  the 
state  should  not  be  taken  as  any  part  of  the 
time  limited  for  the  commencement  of  an 
action  against  him  did  not  apply  to  a  case 
In  which  the  action  was  barred  by  the  stat- 
ute of  limitations  that  was  in  force  before 
the  Revised  Statutes  went  into  operation. 

In  Loring  v.  City  of  Boston,  12  Gray,  209, 
it  was  held  that  a  statute  did  not  revive  a 
claim  for  damages  for  land  taken  to  widen 
the  street,  which  claim  was  barred  by  limita- 
tion of  time  before  its  passage. 

In  Kinsman  v.  Cambridge,  121  Mass.  558, 
it  was  held  that  a  statute  very  similar  to  the 
one  now  under  considerate  i,  which  extend- 
ed the  time  for  a  landowner  to  file  his  peti- 
tion for  a  jury  to  assess  his  damages  sus- 
tained by  the  laying  out,  widening,  altering, 
relocating,  or  discontinuance  of  any  street, 
under  certain  circumstances,  did  not  revive 
a  right  of  action  which  was  barred  by  lim- 
itation of  time  before  the  passage  of  the 
statute. 

And  in  Atkinson  v.  Dunlap,  supra,  this 
court  held  that  a  statute  of  similar  purpose, 
in  that  case  extending  the  time  for  com- 
mencing a  petition  of  review,  must  be  con- 
strued as  Intended  to  be  prospective,  and 
that  otherwise  it  would  be  unconstitutional 

Applying  these  rules,  in  the  light  of  the 
decided  cases,  to  the  statute  under  considera- 
tion, we  do  not  And  any  express  command 
or  necessary  implication  that  it  should  have 
a  retroactive  effect,  or  that  it  should  revive 
a  right  of  appeal  which  had  once  been  ef- 
fectually barred  by  limitation  of  time,  under 
the  statute  then  in  force.  It  is  true  that  the 
language  Is  sufficiently  broad  and  compre- 
hensive to  embrace  all  cases,  and  to  apply 
to  the  past  as  well  as  to  the  future,  but  this 
is  not  sufficient  to  give  it  a  retroactive  effect 
Garfield  v.  Bemis,  supra.  Where  the  statute 
is  so  worded  as  to  admit  of  a  construction 
which  would  render  it  retrospective  as  well 
as  prospective,  a  prospective  operation  only 
Is  to  be  given,  unless  the  legislative  Intent 
to  the  contrary  is  declared  or  necessarily  im- 
plied. See  cases  cited  in  23  Am.  &  Eng. 
Enc.  Law,  p.  448. 

This  case  is  clearly  distinguishable  from 
that  of  Berry  v.  Clary,  77  Me.  482,  1  Atl. 
860,  in  which  it  was  held  that  Rev.  St  c. 
82,  {  116,  providing  that  no  party  who  re- 


ceives any  money  or  valuable  thing  as  a  con- 
sideration for  a  contract  made  and  entered 
into  on  Sunday  shall  be  permitted  to  defend 
any  action  upon  such  contract  until  such 
consideration  has  been  restored,  applies  to 
actions  arising  before  as  well  as  after  its 
enactment  In  the  opinion  in  that  case  it  is 
said:  "It  [the  statute]  in  no  way  operates 
upon  the  contract  or  renders  It  valid.  It 
exists  precisely  as  it  did  before.  The  statute 
applies  only  to  future  remedies,  and  merely 
requires  the  defendant  to  restore  the  con- 
sideration received  by  him  in  the  participa- 
tion of  an  unlawful  act  as  a  condition  upon 
which  he  may  make  his  defense." 

If  the  statute  now  under  consideration  be 
given  a  retroactive  effect  it  would  revive  a 
remedy  once  completely  barred  by  lapse  of 
time.  This  can  only  be  done  by  legislative 
enactment  in  clear  and  unmistakable  lan- 
guage. 

It  must  be  presumed  that,  in  the  passage 
of  all  acts,  the  legislature  has  In  view  those 
well-understood  rules  of  construction,  and 
that  they  are  framed  In  conformity  there- 
with. If  the  legislature  intends  to  make  any 
statute  retroactive,  it  can  very  easily  give  it 
such  effect  either  by  express  language  or 
necessary  implication;  and,  in  the  absence 
thereof,  it  must  be  presumed  that  no  such 
intention  is  contemplated.  Full  force  and 
effect  may  be  given  to  this  enactment  by 
making  it  apply  only  to  cases  arising  subse- 
quent to  its  passage. 

Exceptions  overruled. 


FOGG  v.  HOLBROOK,  Executor. 

(Supreme  Judicial  Court  of  Maine.     June  19, 

1895.) 

Administrators  and  Exbcotoks— Bojuax.  Ex- 

PBX8B8. 

1.  The  estate  of  a  deceased  person  is  liable 
for  all  such  reasonable  expenses  as  are  properly 
incurred  in  providing  a  decent  burial. 

2.  The  law  implies  a  promise,  from  the  pecu- 
liar necessities  of  the  situation,  upon  the  part  of 
the  executor  or  administrator,  to  pay  the  rea- 
sonable funeral  and  burial  expenses  of  the  dp- 
ceased,  out  of  the  estate,  as  far  as  he  has  as- 
sets. 

(Official.) 

Agreed  statement  from  superior  court, 
Cumberland  county. 

Action  by  Norman  W.  Fogg  against  Sam- 
uel A.  Holbrook,  executor,  to  recover  for  a 
burial  casket  and  services  as  undertaker 
rendered  at  the  funeral  of  defendant's  tes- 
tatrix.   Judgment  for  plaintiff. 

Declaration:  "Also,  for  that  the  estate  of 
said  Sarah  M.  Stetson,  and  the  said  Sam- 
uel A.  Holbrook,  as  executor  thereof,  at 
said  Freeport,  to  wit,  at  said  Portland,  on 
the  day  of  the  purchase  of  this  writ,  being 
Indebted  to  the  plaintiff  in  the  Bum  of  one 
hundred  forty-nine  dollars  and  sixty  cents, 
for  so  much  money  before  that  time  had 
and  received  by  the  said  estate,  and  by  the 
said   Samuel  A.   Holbrook   as   executor  as 
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aforesaid,  and  with  the  knowledge  and  con- 
sent and  at  the  special  request  of  Bald  ex- 
ecutor, to  the  plaintiff's  use,  In  consideration 
thereof,  then  and  there,  by  force  of  statute  In 
such  case  made  and  provided,  the  defendant, 
in  his  said  capacity,  and  the  estate  of  Sarah 
M.  Stetson,  in  his  hands,  became  liable  to 
pay  the  same  sum  to  the  plaintiff;  and  there- 
afterwards,  on  the  same  day,  In  considera- 
tion thereof,  the  said  estate  being  so  liable 
and  holden,  the  said  defendant,  as  executor 
thereof  as  aforesaid,  promised  the  plaintiff 
to  pay  him  that  sum  on  demand. 

"And  the  plaintiff  avers  that  said  Samuel 
A.  Holbrook  is  the  duly-appointed  executor 
of  the  will  of  the  said  Sarah  M.  Stetson,  de- 
censed,  and  that  within  two  years  after  no- 
tice given  by  said  executor  of  bis  appoint- 
ment, and  at  least  thirty  days  before  this 
action  was  commenced,  the  said  claim  was 
presented  in  writing  to  said  executor,  and 
payment  thereof  demanded,  to  wit,  a  claim 
for  one  casket  and  box  furnished  by  said 
plaintiff  for  the  necessary  purpose  of  burial 
of  Sarah  M.  Stetson,  on  April  23,  1892,  of 
the  value  of  one  hundred  and  twenty-five 
dollars;  also,  for  one  robe  furnished  as  afore- 
said, and  for  the  purpose  aforesaid,  of  the 
value  of  seven  dollars  and  fifty  cents;  and 
also  one  wheat  furnished  as  aforesaid,  and 
for  the  purpose  aforesaid,  of  the  value  of 
three  dollars  and  fifty  cents;  being  all  of  the 
value  of  one  hundred  and  thirty-six  dollars. 

"And  the  plaintiff  further  avers  that  such 
action  was  taken  by  the  said  Samuel  A. 
Holbrook,  as  executor  as  aforesaid  in  the 
premises,  that  two  commissioners  were  duly 
appointed  by  the  Judge  of  the  probate  court 
for  said  Cumberland  county,  by  virtue  of  the 
statute,  to  hear  and  pass  upon  said  claim; 
that  said  claim  so  committed  was  duly  prov- 
ed before  them,  and  that  said  commissioners, 
after  hearing,  duly  made  their  report  in  the 
premises  to  the  probate  court  aforesaid;  and 
that  the  said  plaintiff,  being  interested,  and 
being  aggrieved  at  the  decision  of  the  said 
commissioners  in  the  premises,  duly  filed  his 
written  notice  of  appeal  from  their  decision, 
in  said  probate  court,  within  twenty  days 
after  said  report  was  made. 

"And  the  plaintiff  avers  that  this  action  is 
commenced  within  three  months  after  said 
report  was  made,  and  in  accordance  with 
the  statute  in  such  case  made  and  provided, 
and  that  a  schedule  of  his  claim,  stating  the 
nature  of  them,  was  duly  annexed  to  this 
writ  before  service. 

"And  the  plaintiff  avers  that  at  least  thir- 
ty days  before  commencement  of  this  suit, 
and  within  two  years  after  notice  given 
bv  said  executor  of  his  appointment,  said 
<laim  was  presented  to  said  executor  in  writ- 
ing, and  payment  thereof  demanded." 

The  case  is  stated  in  the  opinion. 

A.  F.  Moulton  and  John  Howard  Hill,  for 
plaintiff.  A.  W.  Coombs  and  W.  K.  Neal, 
for  defendant. 

v.33A.no.l7— 50| 


WISWELL,  J.  This  is  an  action  of  as- 
sumpsit, brought  against  the  defendant,  tat 
his  capacity  as  executor  of  the  will  of  Sarah 
M.  Stetson,  to  recover  for  a  casket  and  other 
articles  furnished  by  the  plaintiff,  an  un- 
dertaker, for  the  burial  of  the  testatrix. 

The  articles  were  selected  and  ordered  by  a 
brother  of  the  deceased,  her  nearest  relative, 
and  others,  without  the  personal  knowledge, 
consent,  or  subsequent  ratification  of  the 
defendant,  the  executor,  who,  although  he 
knew  of  her  death,  and  that  he  was  named 
as  executor  in  her  will,  gave  no  directions 
and  made  no  arrangements  In  regard  to  the 
funeral. 

The  only  questions  raised  are  whether  the 
estate  of  a  deceased  person  is  holden  for 
the  reasonable  and  proper  burial  expenses, 
neither  ordered  nor  ratified  by  the  subse- 
quently appointed  executor  or  administrator, 
so  that  a  salt  may  be  maintained  against  an 
executor,  in  his  representative  capacity,  to 
recover  for  such  reasonable  expenses;  and, 
if  so,  bow  much  of  the  expenses  incurred, 
and  sought  to  be  recovered  in  this  case,  are 
reasonable,  in  view  of  all  the  circumstances. 

It  is  urged  by  the  counsel  for  the  executor 
that  under  these  circumstances  the  law  im- 
plies an  individual  promise  upon  the  part 
of  the  executor  to  pay  reasonable  expenses, 
and  that  he  is  personally  liable  therefor,  for 
which  he  may  reimburse  himself  out  of  the 
estate,  but  that  the  estate  is  not  directly 
holden,  and  that  this  suit,  which  Is  against 
the  executor  In  his  representative  capacity, 
and  in  which,  if  there  Is  Judgment  for  the 
plaintiff,  it  must  be  de  bonis  testatoris,  can- 
not be  maintained.  They  cite  various  au- 
thorities to  this  effect  But  we  think  that 
it  is  the  more  reasonable  rule  to  hold  that 
the-  estate  of  a  decedent  should  be  liable  for 
all  such  reasonable  expenses  as  are  prop- 
erly incurred  in  providing  a  decent  burial. 
When  such  expenses  are  Incurred,  necessa- 
rily after  the  death  of  a  person,  there  is 
no  one  legally  authorized  to  represent  the 
estate.  The  services  must  be  rendered,  and 
necessary  articles  furnished,  Immediately. 
It  Is  better  that  these  things  should  be  done 
upon  the  credit  of  the  estate,  than  that  there 
should  be  hesitation  and  inquiry  as  to  who 
is  liable  to  pay. 

Reliance  Is  had  upon  the  cases  In  this  state 
of  Davis  v.  French,  20  Me.  21,  and  Baker  v. 
Fuller,  69  Me.  155,  which  cases  hold  that  an 
executor  or  administrator  can  create  no  debt 
against  the  estate  of  the  deceased.  It  is  ar- 
gued that,  if  an  executor  or  administrator 
cannot  create  a  debt  against  the  estate,  cer- 
tainly the  brother  of  the  deceased,  who  or- 
dered the  articles  of  the  undertaker,  could 
not  do  so.  There  is  no  question  of  the  sound- 
ness of  the  doctrine  laid  down  In  these  cases. 
But,  under  the  circumstances  which  we  are 
considering,  neither  the  executor,  nor  the 
person  who  orders  necessary  articles  for  the 
burial,  creates  the  debt.  The  law  does  so. 
The  law  Implies  a  promise,  from  the  peculiar 
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necessities  of  the  situation,  upon  the  part  of 
the  executor  or  administrator,  to  pay  the 
funeral  and  burial  expenses  out  of  the  es- 
tate, so  far  as  he  has  assets. 

This  is  the  rule  which  'was  early  adopted  in 
Massachusetts,  and  has  since  been  followed. 
Hapgood  t.  Houghton,  10  Pick.  154;  Luscomb 
v.  Ballard,  5  Gray,  403;  Sweeney  v.  Mnl- 
doon,  139  Mass.  304,  31  N.  E.  720. 

In  Luscomb  v.  Ballard,  supra,  it  Is  said: 
"In  this  commonwealth  an  exception  is  made 
in  the  case  of  funeral  expenses  of  the  de- 
ceased. For  these  the  executor  may  be  char- 
ged in  his  representative  character,  and  Judg- 
ment be  rendered  de  bonis  testatorls.  But 
the  case  stands  on  its  peculiar  ground,  and 
is  to  be  limited  to  it"  This  court  has  de- 
cided in  the  recent  case  of  Phillips  v.  Phil- 
lips, 87  Me.  824,  32  Atl.  963,  that  "the  law 
pledges  the  credit  of  the  estate  of  the  de- 
ceased for  a  decent  burial  immediately  after 
the  decease,  and  for  such  reasonable  sums 
as  may  be  necessary  for  that  purpose,  even 
though  such  expenses  may  have  been  in- 
curred after  the  death,  and  before  the  ap- 
pointment of  an  administrator." 

The  sum  sued  for,  at  the  market  prices  for 
the  articles  furnished,  amounts  to  $136. 
Were  these  expenses  reasonable?  The  fol- 
lowing facts  are  admitted:  The  testatrix 
owned  a  house  and  about  2\t,  acres  of  land 
in  Freeport  Tillage,  unencumbered.  It  was 
generally  known  that  she  had  money  at  In- 
terest, and  she  was  considered  to  be  in  com- 
fortable circumstances.  Her  nearest  rela- 
tives were  a  brother  and  nephews  and 
nieces,  to  neither  of  whom  were  there  any 
bequests  or  devises  in  the  will.  These  ar- 
ticles were  selected  by  the  brother  and  other 
relatives.  The  whole  estate,  when  converted 
Into  money,  amounted  to  $1,061,  and  she  was 
Indebted  to  the  amount  of  $78. 

In  view  of  all  these  circumstances  we  do 
not  think  that  the  burial  expenses  were  so 
unreasonably  large  as  to  be  disallowed. 

Judgment  for  plaintiff  for  $136,  and  in- 
terest from  the  time  of  demand  upon  the  ex- 
ecutor, against  the  goods  and  estate  of  the 
testatrix  in  the  hands  of  the  defendant. 


GREER  et  al.  v.  VAN  METER  et  al. 


<Oourt  of  Chancery  of  New  Jersey. 
1896.) 


Feb.  10, 


Appcrtbnancss— Light   axd  Air— Obstruction. 

1.  When  a  parcel  of  land  held  in  common  is 
severed  into  two  tracts  by  quitclaim  deeds  simul- 
taneously interchanged  by  the  tenants  in  com- 
mon, and  there  is  a  store  on  one  of  the  two  lots, 
with  a  window  through  which  light  and  air  is 
received  across  the  other  lot,  such  window  can- 
not be  closed  by  the  owner  of  the  latter  lot  if 
the  influx  of  light  and  air  is  reasonably  neces- 
sary to  the  beneficial  enjoyment  of  the  store. 

2.  By  reason  of  the  apparent  and  continu- 
ous quality  of  this  enjoyment  of  light  and  air, 
the  right  to  enjoy  them  will,  upon  severance  of 
the  title  to  the  store  from  the  title  of  the  ad- 
joining property,  become  an  appurtenance  of  the 
former. 


3.  The  maxim,  "Expressio  unlus  est  exdn- 
sio  alterius,"  excludes  only  those  matters  which 
are  so  germane  to  thos:-  expressly  mentioned  as 
to  raise  a  presumption  *hat  the  former  were  in 
the  mind  of  the  parties  when  the  express  grant, 
contract,  or  limitation  was  executed. 

4.  A  court  of  equity  will  enjoin  the  obstruc- 
tion of  an  easement  of  light  and  air  unless  the 
threatened  interference  is  so  slight  as  to  be  com- 
pensatable  by  the  payment  of  a  small  amount 
of  damages. 

(Syllabus  by  the  Court.) 

BUI  by  Sarah  O.  Greer  and  others  against 
Caroline  W.  Van  Meter  and  others  for  In- 
junction.   Decree  for  complainants. 

This  bill  is  tiled  to  enjoin  the  defendants 
from  closing  a  window  In  a  building  belong- 
ing to  the  complainants.  The  complainants 
own  a  lot  of  land  In  Salem,  on  the  corner  of 
Market  street  and  West  Broadway.  On  it  is 
a  building  known  as  the  "Starr  Building," 
entirely  covering  the  surface  of  the  lot  In 
dimensions  the  building  is  15  feet  in  width 
on  Market  street,  and  runs  back  the  same 
width  along  West  Broadway,  a  distance  of 
64  feet  The  east  front  of  the  building  is 
therefore  15  feet  on  Market  street  and  the 
south  front  is  54  feet  on  West  Broadway.  De- 
fendants' lot  also  fronts  on  Market  street 
and  runs  back  along  complainants'  lot 
the  same  distance,  viz.  54  feet  Upon  this 
lot  there  is  also  a  building,  but  it  does  not 
entirely  cover  the  surface  of  the  plot  in  the 
rear  of  this  lot,  and  next  to  complainants' 
lot,  there  is  an  open  quadrangle.  Looking 
out  upon  this  open  space  there  is  a  window 
in  the  wall  of  complainants'  building.  It  is 
this  window  which  the  defendants  propose 
to  entirely  close  by  the  extension  of  the 
rear  portion  of  their  building.  An  injunction 
against  this  proposed  act  is  asked  for,  upon 
the  ground  that  the  complainants  are  invest- 
ed with  the  right  to  the  influx  of  air  and 
light  through  this  window;  that  there  is 
therefore  imposed  upon  the  adjoining  prop- 
erty the  burden  of  keeping  unobstructed  a 
space  adjoining.  It  is  sufficient  to  say  that  in 
1864  these  two  tracts,  with  others,  were  held 
In  common  by  Robert  and  Richard  Greer, 
and  Edward  Van  Meter,  the  two  Greers  own- 
ing one  undivided  half  interest  In  the  two 
lots,  and  Van  Meter  owning  the  other  undi- 
vided half  interest.  In  1864  the  two  prop- 
erties thus  held  under  one  title  were  volun- 
tarily partitioned  by  deeds  interchanged  be- 
tween the  tenants  In  common.  By  deed  of 
quitclaim  dated  September  3,  1864,  Van 
Meter  conveyed  to  the  Greers  the  lot  now 
owned  by  the  complainants;  and,  by  a  simi- 
lar deed,  the  Greers  conveyed  to  the  de- 
fendants the  lot  now  owned  by  them.  It  Is 
admitted  that  at  the  date  when  these  deeds 
were  Interchanged,  the  window  already  men 
tloned,  although  since  altered  in  some  re- 
spects, was  substantially  in  size  and  loca- 
tion as  it  now  is,  and  as  it  has  been  main- 
tained for  the  past  30  years. 

W.  P.  Hllllard,  for  complainants.  M.  H. 
Stratton,  for  defendants. 
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REED,  V.  G.  (after  stating  tbe  facts).  The 
question  propounded  in  this  case  is  whether 
the  complainants  are  entitled  to  a  perpetual 
injunction  restraining  the  defendants  from 
building  against  the  window  of  the  com- 
plainants. The  deeds  to  the  predecessors  of 
the  present  parties,  as  has  been  already  ob- 
served, were  cross  conveyances.  Both  par- 
ties to  them  were  grantors  and  grantees. 
The  unity  of  estate  was  severed  by  an  act 
which  transferred  the  title  in  portions  of  the 
large  parcel  in  severalty  at  the  same  mo- 
ment This,  however,  cannot  affect  the  im- 
port of  these  deeds,  for,  as  the  law  now 
stands  in  this  state;  their  effect  in  respect  to 
the  claimed  easement  would  be  exactly  simi- 
lar whether  it  springs  from  an  implied  grant 
in  the  one  deed  or  from  an  implied  reserva- 
tion in  the  other.  Blakely  v.  Sharp,  9  N.  J. 
Eq.  9,  10  N.  J.  Eq.  207;  Seymour  v.  Lewis, 
13  K.  J.  Eq.  439;  Railroad  Co.  v.  Valentine, 
29  N.  J.  Law,  561;  Fetters  v.  Humphrey,  18 
X.  J.  Eq.  260;  Denton  v.  Leddell,  23  N.  J. 
Eq.  64.  Nor  does  the  fact  that  the  convey- 
ances were  simultaneous,  and  that  they  were 
made  for  the  purpose  of  effecting  a  volun- 
tary partition  of  property  theretofore  held 
by  a  single  title,  change  the  rule.  Seymour 
t.  Lewis,  13  N.  J.  Eq.  439-444;  KUgeur  v. 
Asbcom,  5  Har.  &  J.  82;  Blakely  v.  Sharp, 
supra. 

Now,  tbe  presence  of  a  window  In  use  for 
the  purpose  of  admitting  light  and  air  at 
tbe  time  of  the  conveyances  was  an  apparent 
easement,  as  well  as  an  easement  which  in 
its  quality  was  continuous.  But  it  is  not 
every  apparent  and  continuous  use  of  light 
and  air  in  a  building  which  will  become  an 
appurtenance  of  such  building  by  reason  of 
a  severance  of  the  title  to  the  building  from 
the  title  to  its  adjoining  property.  Such  an 
easement  must  be  reasonably  necessary  to 
the  beneficial  enjoyment  of  the  building  in 
which  the  windows  are  placed.  Blakely  v. 
Sharp,  supra;  Hayden  v.  Dutcher,  31  N.  J. 
Eq.  217;  Toothe  v.  Bryce,  60  N.  J.  Eq.  589- 
008,  25  Aa  182.  In  ascertaining  whether 
the  window  was  reasonably  necessary  to  the 
beneficial  enjoyment  of  the  complainants' 
building,  the  condition  of  the  premises  at 
tbe  time  of  the  severance  of  the  title  is  the 
point  to  be  kept  In  view.  Now,  as  the  store 
was  lighted  at  the  time  when  the  deeds  were 
interchanged,  this  window  seems  to  have 
Iteen  a  very  useful  feature  In  carrying' on 
tbe  tailoring  and  clothing  business,  which 
was  then  conducted  therein.  The  store  was 
lighted  by  windows  on  Market  street.  But 
on  the  Broadway  side  there  was  no  window, 
and  the  only  aperture  for  the  admission  of 
light  was  a  small  opening  over  one  of  the 
doors.  So,  the  material  reliance  for  the  ad- 
mission of  light  at  the  rear  of  this  room,  54 
feet  In  length,  was  this  window  on  its  north 
side.  The  test  of  a  reasonable  convenience 
I  take  to  be  whether  the  presence  of  the 
window  was  so  useful  to  the  store  and  tbe 
business  conducted  therein  that  it  is  reason- 


able to  assume  that  Its  continued  presence 
was  in  tbe  mind  of  the  parties,  and  influ- 
enced the  purchaser  in  arriving  at  tbe 
amount  of  the  consideration  paid  at  the 
time  of  the  interchange  of  properties.  Ap- 
plying this  test,  in  my  judgment,  the  pres- 
ence of  this  window  was  a  substantial  ele- 
ment in  the  transaction,  and  the  window 
must  be  regarded  as  one  reasonably  conven- 
ient for  the  use  of  complainants'  property. 

But  it  is  claimed  by  the  defendants  that  if 
these  deeds  would  have  operated  to  convey 
to  the  complainants,  as  an  appurtenant,  the 
right  of  access  of  light  and  air  through  this 
window,  yet  that  this  right,  in  this  instance, 
Is  defeated  by  a  stipulation  contained  in  tbe 
deed  made  by  Van  Meter  to  the  Greers.  This 
stipulation  appears  In  the  following  lan- 
guage: "It  is  specially  understood  and 
agreed  between  the  parties,  and  this  con-, 
veyance  is  made  upon  the  express  condition, 
that  the  eaves  of  the  said  Starr  Hall  Build- 
ing, as  well  as  the  projection  of  the  upper 
wall  on  the  northern  side  thereof,  which  are 
over  the  line  of  Edward  Van  Meter  afore- 
said, are  not  to  be  disturbed  or  interfered 
with  in  any  manner  by  the  said  Edwarti 
Van  Meter,  his  heirs  and  assigns,  whilst  the 
present  Starr  Hall  walls  on  that  side  shall 
remain  in  the  position  they  are  now;  but  if, 
at  any  time  hereafter,  the  Starr  Hall  Build- 
ing shall  be  taken  down,  and  a  new  building 
put  up,  in  that  event  tbe  wall  on  the  north 
side  next  to  E.  Van  Meter's  line  must  go  up 
perpendicularly  from  the  foundation,  and  no 
privilege  of  eaves."  The  defendants  insist 
that  the  effect  of  this  clause  is  to  exclude 
the  Greers  and  their  assigns  from  all  privi- 
leges over  the  Van  Meter  lot,  save  those 
privileges  expressly  granted  by  this  stipula- 
tion, in  support  of  this  insistence  Is  invok- 
ed the  maxim.  "Expressio  unius  est  exclusio 
alterius."  It  is  claimed  that  the  agreement 
in  regard  to  the  right  to  still  project  the 
walls  and  eaves  of  the  Starr  Building  over 
the  lot  retained  by  the  Von  Meters  implied- 
ly negatives  any  grant  of  any  other  right, 
corporeal  or  Incorporeal,  over  or  upon  the 
Van  Meter  lot.  I  am  unable  to  yield  my  as- 
sent to  this  view.  The  maxim  quoted  em- 
bodies an  obvious  rule  of  logic,  viz.  that, 
when  parties  have  set  out  specifically  the 
things  for  which  they  have  bargained,  it  is 
a  logical  Inference  that  they  completed  their 
contract  In  respect  to  all  matters  relating  to 
the  one  concerning  which  there  is  an  ex- 
press agreement,  and  therefore  It  Is  entirely 
reasonable  to  assume  that  tbe  agreement 
was  the  final  expression  of  tbe  parties,  limit- 
ing their  rights  and  obligations.  Now,  it 
seems  entirely  plain  that  the  maxim  can 
only  apply  to  those  express  provisions  which 
are  so  related  to  the  one  Implied  that  tbe 
latter  must  be  regarded  as  in  tbe  minds  of 
tbe  parties  at  tbe  time  when  the  agreement 
was  executed.  If  the  express  stipulation 
concerns  one  matter,  it  cannot  be  presumed 
that  it  excluded  another  matter  entirely  dis- 
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tlnct.  I  think  an  Illustration  of  the  distinc- 
tion In  mind  Is  afforded  by  the  application 
of  the  maxim  to  the  warranty  of  chattels. 
It  mast  be  kept  in  mind  that  the  maxim  is 
not  only  one  of  construction,  but  also  one  of 
evidence.  Now,  in  respect  to  an  express 
warranty  of  quality  Justice  Maule,  in  deliver- 
ing judgment  in  the  case  of  Dickson  v.  Zizl- 
nia,  10  C.  B.  002-610,  remarked:  "If  a  man 
sell  a  horse,  and  warrant  It  to  be  sound, 
the  vendor  knowing  at  the  time  that  the  pur- 
chaser wants  it  for  the  purpose  of  carrying  a 
lady,  and  the  horse,  though  sound,  proves  to 
be  unfit  for  that  particular  purpose,  this 
would  be  no  breach  of  the  warranty.  So,  with 
respect  to  any  other  kind  of  warranty,  the 
maxim,  'Expressum  facit  cessare  taciturn,' 
applies  to  such  cases.  If  this  were  not  so, 
it  would  be  necessary  for  the  parties  to  ev- 
ery agreement  to  provide  in  terms  that  they 
are  to  be  understood  not  to  be  bound  by 
anything  which  is  not  expressly  set  down, 
which  would  be  manifestly  inconvenient." 
Broom,  Leg.  Max.  marg.  p.  658.  But,  I 
Imagine,  no  legal  gentleman  would  contend 
that  an  express  warranty  In  respect  to  qual- 
ity would  tacitly  exclude  an  otherwise  im- 
plied warranty  of  title.  The  reason  is  that 
the  two  kinds  of  warranty  are  not  so  relat- 
ed that,  because  one  was  expressly  bargain- 
ed for,  It  must  be  presumed  that  the  other 
was  in  the  mind  of  the  parties;  and  there- 
fore it  follows  that,  because'  tbey  did  not 
choose  to  include  it,  they  intended  to  ex- 
clude it.  If  the  stipulation  under  consid- 
eration had  dealt  with  the  matter  of  light 
and  air,  and  had  fixed  the  extent  of  that 
right;  if  it  had  provided  that  no  obstruction 
excluding  such  light  or  air  should  be  erected 
within  20  years;  if  it  had  restricted  the  dis- 
tance from  this  window  at  which  any  building 
should  be  placed  upon  the  lot;  or  had  it  ex- 
pressly bargained  for  the  influx  of  light  and 
air  through  some  other  window  or  windows 
in  the  north  side  of  the  Starr  Building,— it 
might  be  conceded  that  the  maxim  invoked 
is  pertinent.  In  such  case  the  express  agree- 
ment in  respect  to  this  matter  would  carry 
with  it  the  implication  that  It  contained  the 
entire  measure  of  the  complainants'  rights. 
Thus,  the  extent  of  an  easement  to  flood  lots 
with  backwater,  which  easement  would  pass 
by  a  conveyance,  Is  limited  by  an  express 
reservation  fixing  the  extent  of  the  right 
But  the  clause  in  question  does  not  deal 
with  the  right  to  receive  light  and  air  at 
all,  but  it  stipulates  for  an  entirely  different 
right,  viz.  a  right  to  have  the  wails  and 
eaves,  so  long  as  the  present  Starr  Building 
shall  stand,  project  over  the  land  of  the  de- 
fendants, just  as  they  obtruded  at  the  time 
of  the  execution  of  the  conveyances.  And, 
as  the  agreement  in  respect  to  the  ronlnter- 
ference  with  the  walls  and  eaves  was  en- 
tirely distinct  from  the  matter  of  the  recep- 
tion of  light  and  air,  it  can  no  more  raise  a 
presumption  that  the  right  to  the  latter  was 
abandoned  than  if  the  deed  had  contained  a 


clause  stipulating  for  the  right  to  stretch 
clothes  lines  over  the  adjoining  roof,  and  at- 
tach the  cord  to  one  of  defendants'  chim- 
neys. Nor  does  the  implied  right,  which 
seems  to  be  contained  in  the  stipulation,  to 
build  as  near  to  the  Starr  Building  as  will 
not  interfere  with  the  projecting  walls  and 
eaves,  carry  with  it  the  extinction  of  the 
right  to  light  and  air  through  this  window, 
on  the  theory  that  the  exercise  of  this  im- 
plied right  would  necessarily  obstruct  the 
window;  for  it  is  perceived  that  the  right 
to  build  does  not  necessarily  include  the 
right  to  build  along  the  entire  length  of  the 
Starr  Building.  The  present  building  can 
be  raised  or  a  new  building  erected  without 
Interfering  with  the  present  window  in  any 
degree  greater  than  at  present  My  conclu- 
sion, therefore,  is  that  the  right  to  the  recep- 
tion of  light  and  air  through  this  window 
over  the  rear  of  defendants'  lot  resides  in 
the  complainants. 

The  only  remaining  question  concerns  the 
right  of  the  complainants  to  Invoke  the  aid 
of  this  court  to  enjoin  the  proposed  obstruc- 
tion. The  general  power  of  the  court  to  In- 
terpose to  prevent  the  destruction  of  ease- 
ments of  this  kind  is  too  well  settled  for 
discussion.  It  is  true  that,  when  the  threat- 
ened obstruction  of  light  and  air  will  entail 
an  Injury  bo  slight  in  degree  as  to  be  com- 
pensated for  by  a  small  amount  of  damages, 
courts  of  equity  have  declined  to  Interfere. 
The  amount  of  damages  likely  to  result  nec- 
essary to  confer  jurisdiction  upon  a  court 
of  equity  to  use  Its  injunction  powers,  is 
discussed  in  the  case  of  Dent  v.  Auction 
Mart  Co.,  I*  R.  2  Eq.  238,  by  Vice  Chancellor 
Wood,  and  by  Sir  George  Jessel  In  Aynsley 
v.  Glover,  L.  R.  18  Eq.  644.  These  deal  with 
instances  where  there  is  threatened,  not  as 
entire  darkening  of  lights,  but  only  a  par- 
tial obscuration.  In  this  case  the  building 
which  the  defendants  Intend  to  erect  will 
result  In  an  entire  closure  of  complainants' 
north  window. 

I  will  advise  a  decree  for  the  complainants. 


BURR  v.  BURR 

(Prerogative   Court  of   New   Jersey.     Feb.  5, 
l&Mi.) 

Probate  or  Will— Costs. 

1.  Where,  in  a  cauBe  respecting  the  pro- 
bate of  a  will,  the  validity  of  the  will  is  not 
questioned,  but  probate  is  resisted  on  other 
grounds,  and  probate  is  granted,  the  costs  and 
expenses  of  the  litigation  cannot  be  charged  up- 
on the  testator's  estate. 

2.  Where  a  contestant  resists  the  probate  of 
a  will  upon  an  immaterial  issue,  under  misap- 
prehension of  the  law,  which  is  not  disabused 
by  the  court,  and  is  shared  in  by  the  proponent, 
the  contest. will  not  be  deemed,  upon  admission 
of  the  will  to  probate,  to  have  been  with  reason- 
able cause,  so  as  to  justify  the  charge  of  the 
costs  and  expenses  of  the  litigation  to  the  tes- 
tator's estate. 


(Syllabus  by  the  Court) 
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Appeal  from  orphans'  court,  Camden  coun- 
ty. 

Adele  Boyer  Burr  filed  a  caveat  to  the  pro- 
bate of  the  will  of  Edward  B.  Burr,  deceas- 
ed. From  an  order  directing  payment  of 
the  cost  and  expenses  of  the  contest  out  of 
the  estate  of  testator  when  the  will  was  ad- 
mitted to  probate,  Charles  H.  Burr  appeals. 
Reversed. 

Edward  E.  Burr,  who  had  theretofore  been 
a  resident  of  Camden,  in  this  state,  In  No- 
vember, 1890,  In  pursuit  of  health,  moved  to 
Ashevllle,  N.  C,  where,  after  a  sojourn  of  a 
little  more  than  two  years,  he  died.  At  the 
time  of  his  death  he  was  the  owner  of  both 
real  and  personal  estate  In  Camden.  He  left 
a  widow  and  a  child  by  a  former  wife  sur- 
viving him,  and  also  a  will,  dated  in  1889, 
while  he  was  unquestionably  domiciled  in 
Camden,  in  and  by  which,  after  directing 
the  payment  of  his  debts,  he  provided  that 
his  widow  should  have  such  interest  in  his 
estate,  real  and  personal,  as  she  would  be 
entitled  to  under  the  laws  of  this  state  were 
he  to  die  intestate,  and  then  devised  and  Be- 
queathed the  residue  of  his  estate  to  his 
mother  for  her  life,  and,  at  her  death,  to  his 
brother  in  fee,  and  made  the  brother  the 
executor  of  the  will.  The  will  was  offered 
by  the  executor  for  probate  In  Camden  coun- 
ty, and  the  widow  there  caveated  against  its 
admission  to  probate,  first,  generally,  and, 
later,  by  a  supplemental  caveat,  which  spe- 
cifically alleged  as  a  ground  for  the  denial 
of  probate  in  that  county  that  the  testator 
was  domiciled  at  his  death  in  Ashevllle,  N. 
C  Prior  to  the  filing  of  the  supplemental 
caveat,  the  proponent  procured  the  appoint- 
ment of  a  commissioner  to  take  the  testi- 
mony of  witnesses  in  Ashevllle,  and,  after 
giving  due  notice,  proceeded  to  prove  the 
laws  of  North  Carolina  relative  to  the  dis- 
tribution of  personal  property  and  the  for- 
malities with  which  wills  must  be  executed 
In  that  state,  and  to  show  that  the  decedent 
had  not,  during  his  sojourn  at  Ashevllle,  the 
animus  to  make  that  place  his  domicile. 
On  the  conclusion  of  the  taking  of  those  dep- 
ositions, the  caveatrix  likewise  took  deposi- 
tions at  Ashevllle,  upon  the  question  of 
domicile,  to  show  its  change  from  Camden 
to  Ashevllle;  and  thereafter  the  taking  of 
testimony  upon  that  issue  was  continued 
without  objection  that  it  was  Immaterial  be- 
ing sharply  and  distinctly  insisted  upon,  un- 
til just  prior  to  the  proponent's  rebuttal,  and 
the  taking  of  proofs  were  almost  concluded, 
when  the  proponent's  counsel  raised  the  ob- 
jection, and  expressed  the  desire  to  be  heard 
upon  it.  The  taking  of  testimony,  however, 
having  gone  so  far,  the  court  directed  that 
it  should  be  concluded  before  the  argument 
offered  should  be  heard.  Pending  the  tak- 
ing of  the  testimony,  in  Gordon's  Case,  60 
N.  J.  Eq.  397.  26  AtL  268,  It  was  decided,  in 
this  court,  that  a  will  might  be  proved  in 
this  state,  even  though  the  testator,  at  his 


death,  was  domiciled  elsewhere,  and  the  will 
had  not  been  first  proved  at  the  place  of  the 
domicile.  Controlled  by  the  Gordon  Case, 
and  there  being  no  other  ground  of  contest, 
the  orphans'  court  admitted  the  will  to  pro- 
bate, and  thereafter,  by  subsequent  order, 
directed  that  the  costs  of  the  contest  and  a 
counsel  fee  to  each  party  thereto  be  paid  out 
of  the  decedent's  estate.  It  is  from  the  lat- 
ter order  that  the  appeal  now  considered  is 
taken. 

Henry  I.  Budd,  for  appellant  James  E. 
Hays,  for  respondent 

McGILL,  Ordinary  (after  stating  the  facts). 
The  will  appears  to  have  been  executed  with 
due  formalities,  and  to  be  a  valid  instru- 
ment under  the  laws  of  both  New  Jersey 
and  North  Carolina,  and  hence  it  is  difficult 
to  perceive  what  advantage  would  have  ac- 
zrued  to  the  respondent  if  probate  in  this 
state  had  been  defeated  on  the  ground  urged 
by  her.  It  is  certain  that  no  advantage 
which  can  Justify  so  expensive  a  litigation  as 
this  has  been  has  been  pointed  out  to  me. 
it  is  prescribed  by  statute  (Revision,  p.  791, 
I  177)  that  in  causes  respecting  the  probate 
»f  wills,  if  probate  be  granted,  the  court 
shall  order  the  contesting  party  to  pay  the 
eosts  and  expense  of  the  litigation,  unless  it 
shall  appear  to  it  that  such  party  had  rea- 
sonable cause  for  contesting  the  validity  of 
the  will,  or  shall  not  have  offered  other  tes- 
timony than  that  of  the  subscribing  witness- 
es, and  that  if  such  reasonable  cause  shall 
appear,  the  court  may  throw  the  costs  and 
expense  of  the  litigation  upon  the  estate  of 
the  testator.  The  statute  is  but  an  em- 
phatic declaration  of  the  previously  existing 
law  upon  the  subject  of  such  costs  and  ex- 
pense, save  in  the  particular  that  it  renders 
it  obligatory  upon  the  court,  in  case  of  the 
grant  of  probate,  to  order  the  contestant  to 
pay  the  costs  and  expense  of  the  litigation, 
unless  he  shall  show  reasonable  ground  for 
disputing  the  validity  of  the  will,  or  shall 
have  confined  his  contest  to  the  testimony  of 
the  subscribing  witnesses.  Perrine  v.  Ap- 
plegate,  14  N.  J.  Eq.  531.  It  is  observed  that 
the  saving  clause  relating  to  reasonable 
cause  is  limited  to  contests  where  the  valid- 
ity of  the  will  is  drawn  in  question.  It  does 
not  apply  where  the  issue  made  is  as  to  the 
court's  jurisdiction,  which  does  not  deny  the 
validity  of  the  instrument.  Such  literal  con- 
struction appears  to  me  to  be  not  only  the 
Interpretation  of  the  statute  which  will  har- 
monize and  retain  all  its  language,  but  also 
that  which  accords  with  the  legislative  pur- 
pose, which  was  to  rebuke  and  limit  a  there- 
fore, In  several  of  our  orphans'  courts,  habit- 
ually unjust  exercise  of  judicial  discretion. 
Perrine  v.  Applegate,  supra.  Under  this 
construction,  the  costs  and  expense  of  the 
contest  upon  the  question  of  domicile  must 
be  charged  to  the  contestant  and  not  upon 
the  testator's  estate. 
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But  It  Is  not  necessary  to  the  decision  of 
the  present  matter  that  I  shall  rest  alone  up- 
on the  construction  of  the  saving  clause 
stated.  Taking  that  clause  to  permit  the 
costs  and  expense  of  any  contest  against  pro- 
bate founded  upon  reasonable  cause  to  be 
thrown  upon  the  testator's  estate,  I  reach 
the  same  conclusion.  The  practical  advan- 
tage of  this  contest,  looking  at  it  In  light  of 
every  possible  event  It  may  have,  is  not  ap- 
parent The  -will  was  unquestionably  valid 
both  in  New  Jersey  and  North  Carolina.  It 
specified  what  the  contestant  should  take, 
and  disposed  ultimately  of  all  other  property 
of  the  testator.  It  Is  not  perceived  how  the 
place  of  probate  would  affect  the  contestant's 
interest  a  particle.  If,  after  probate,  the 
contestant  should  dissent  to  the  provisions 
of  the  will  in  her  behalf,  the  question  of 
the  domicile  of  her  husband  might  become 
important,  but  until  that  event  It  would  be 
unimportant.  Why,  then,  as  a  practical 
question,  should  she  propose  and  litigate  the 
question  of  domicile?  But,  more  than  this, 
although,  when  the  will  was  offered  for  pro- 
bate, the  question  whether  it  might  be  ad- 
mitted to  probate  in  this  state  In  the  first  In- 
stance, the  domicile  being  elsewhere,  had 
not  been  directly  settled  by  adjudication  In 
New  Jersey,  that  question  was  so  well  de- 
termined by  the  current  of  adjudication  else- 
where that  it  could  hardly  be  considered 
open  even  in  this  state,  and  it  certainly  was 
not  a  question  which  would  justify  a  con- 
test from  which  no  substantial  benefit  could 
accrue  to  the  contestant. 

I  find,  then,  that  there  was  no  reasonable 
cause  for  the  contest.  The  orphans'  court 
should  have  ordered  the  contestant  to  pay 
the  costs  and  expense  of  the  litigation;  that 
Is,  of  the  contested  issue  In  the  case.  But 
the  costs  and  expense  bo  charged  should  not 
extend  to  the  petition  for  probate,  nor  to  the 
expense  of  taking  the  testimony  of  the  sub- 
scribing witnesses,  nor  to  expense  or  costs 
by  reason  of  other  matters,  If  any,  not  in- 
volved in  the  trial  of  the  contested  issue. 
No  counsel  fees  on  either  side  should  be  al- 
lowed. The  proponent  should  not  be  given 
a  counsel  fee  from  the  estate  because  of  the 
litigation,  although  he  be  executor  of  the 
will,  because,  at  the  outstart,  by  taking  the 
Initiative  In  the  production  of  evidence  con- 
cerning domicile,  he  was  instrumental  in  invit- 
ing and  encouraging  contest  on  that  ground, 
for  which  reason  it  would  be  unjust,  he,  as 
well  as  the  contestant,  being  a  beneficiary  of 
the  will,  to  give  him  the  advantage  of  hav- 
ing his  counsel  fees  paid  out  of  the  estate, 
which  is  partly  of  the  contestant's  property, 
while  the  contestant,  who  has  been  but  little 
more  guilty  than  he,  is  charged  with  the 
whole  costs  and  expense  of  the  litigation, 
besides  her  own  counsel  fees.  Costs  not 
chargeable  to  the  respondent,  as  stated, 
should  be  paid  out  of  the  estate.  The  order 
appealed  from  will  be  reversed,  with  costs. 


STATE  ex  rel.  LYNCH  v.  POTT,  Overseer  of 

Poor. 

(Supreme  Court  of  New  Jersey.     Nov.  7,  1895.) 

Bastardt  Proceedings — Disagreement  op  Jubt 

— Venire  de  Novo— Shall  Causes. 

1.  If  "the  jury  disagree  in  a  trial  under  the 
bastardy  act,  the  justice  may  issue  a  venire  de 
novo. 

2.  If  the  proceedings  under  the  bastardy 
act  are  taken  in  the  court  for  the  trial  of  small 
causes,  they  are  void  for  want  of  jurisdiction  in 
that  court,  and  the  defendant  may  be  proceed- 
ed against  under  that  act  before  a  justice  of  the 
peace. 

(Syllabus  by  the  Court.) 

Certiorari,  on  the  relation  of  Daniel  Lynch, 
against  George  Pott,  overseer  of  the  poor. 
Proceedings  set  aside. 

Argued  before  VAN  SYCKEL  and  LIPPIN- 
COTT,  JJ. 

Wm.  A.  Stryker,  for  plaintiff.  Henry  S. 
Harris,  for  defendant. 

VAN  SYCKEL.  J.  The  proceedings  cer- 
tified for  review  were  taken  before  a  jus- 
tice of  the  peace  under  the  bastardy  act 
and  the  supplement  thereto  of  1889,  author- 
izing one  justice  to  hear  the  case.  The  jury 
disagreed  at  the  trial,  whereupon  motion 
was  made  before  the  justice  to  dismiss  the 
proceedings.  He  denied  this  motion,  and 
issued  a  venire  de  novo.  Prior  to  the  pas- 
sage of  the  forty-first  section  of  the  small 
cause  act,  If  the  jury  disagreed,  the  suit 
abated,  and  it  was  necessary  to  commence 
the  action  anew.  Gulick  v.  Van  Tilburgh, 
16  N.  J.  Law,  417.  The  bastardy  act  gives 
no  express  power  to  the  justice  to  issue  a 
venire  de  novo,  but  it  differs  in  some  re- 
spects from  the  small  cause  act,  as  it  stood 
prior  to  the  passage  of  the  forty-first  sec- 
tion, which  expressly  provided  for  a  venire 
de  novo  in  case  the  jury  disagreed.  Under 
the  bastardy  act,  the  putative  father  is  ar- 
rested; and,  if  he  denies  the  paternity  of 
the  child,  It  requires  the  justice  to  issue  a 
venire  to  summon  a  jury  to  try  the  case. 
The  trial  is  to  be  adjourned  to  any  time  not 
exceeding  six  weeks,  for  appearance  at 
which  time  the  person  charged  must  give 
bond  or  be  committed  to  custody.  The  jury 
is  to  decide  whether  the  person  so  charged 
is  the  father  of  the  child.  He  is  to  be  dis- 
charged if  the  verdict  Is  in  bis  favor,  but 
is  to  be  committed  if  the  verdict  is  against 
him,  unless  he  enters  into  another  bond,  as 
required  by  the  act.  The  statute  contem- 
plates a  trial  and  a  verdict  and  makes  no 
provision  for  beginning  the  proceedings  de 
novo.  There  can  be  no  complete  trial  until 
the  verdict  is  rendered.  The  proceeding 
being  instituted  on  behalf  of  the  public,  the 
act  should  be  liberally  construed,  to  effec- 
tuate the  purpose  for  which  it  was  mani- 
festly enacted.  In  order  to  indemnify  the 
public  from  loss,  in  cases  where  a  jury  is 
demanded,  it  Is  necessary  to  nave  the  ver- 
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diet  of  the  Jury.  The  justice  cannot  per- 
form the  duty  Imposed  upon  him  by  the  act 
unless  he  has  authority  to  Issue  a  new  ve- 
nire In  case  of  disagreement.  I  think  it 
may  reasonably  be  implied  that  his  power 
to  do  what  is  necessary  to  obtain  a  verdict 
continues,  and  Is  not  spent,  until  a  verdict 
Is  rendered.  The  ninth  section  of  the  bas- 
tardy act,  which  provides  "that  the  accu- 
sation shall  be  tried  as  in  cases  in  courts 
of  common  law  before  such  Jury,"  gives 
some  support  to  this  view.  In  courts  of 
common  law  a  venire  de  novo  may  be  award- 
ed. 

The  second  reason  assigned  for  reversal 
Is  that  the  transcript  shows  that  the  trial 
below  was  in  the  court  for  the  trial  of  small 
causes,  and  that  there  was  no  jurisdiction 
In  that  court  to  entertain  such  a  case.  At 
the  head  of  the  transcript  of  the  proceed- 
ings certlfled  into  this  court  are  the  words, 
"Court  for  the  Trial  of  Small  Causes,  before 
Edward  W.  Sharp,  Esq.,  Justice  of  the 
Peace."  The  transcript  says  that  the  con- 
stable returned  the  prisoner  into  court,  and 
that  the  jury  reported  to  the  court;  and  the 
transcript  is  certified  to  be  a  true  and  cor- 
rect copy  from  the  justice's  docket,  and  Is 
signed  and  sealed  by  him  as  justice  of  the 
peace.  Under  the  bastardy  act,  there  is  no 
docket  of  the  proceedings  kept.  They  are 
reduced  to  writing,  and  signed  by  the  jus- 
tice. There  is  nothing  in  the  record  before 
us  to  show  that  the  proceedings  were  not 
taken  in  the  court  of  small  causes,  and  this 
distinguishes  It  from  the  caae  of  Bayles  v. 
Newton.  50  N.  J.  Law,  549.  18  Atl.  77.  and 
same  case  In  error,  51  N.  J.  Law,  553,  19 
Atl.  174,  where  the  record  in  its  material 
parts  did  not  show  that  the  case  was  in  the 
court  of  small  causes,  but  that  It  was  before 
a  justice  of  the  peace. 

The  record  must  be  accepted  as  decisive. 
The  proceedings  below  having  been  taken 
in  the  court  of  small  causes,  which  had  no 
jurisdiction  of  the  case,  the  status  of  the 
case  is  the  same  as  if  no  proceeding  bad 
been  taken  under  the  bastardy  act  The 
proceedings  certified  must  be  set  aside,  and 
the  party  charged  may  be  proceeded  against 
under  the  bastardy  act 


STATE  (HARRIS  et  al..  Prosecutors)  v.  NEW 

JERSEY  CENT.  R.  CO. 
(Supreme  Court  of  New  Jersey.     Nov.  7,  1895.) 

Carriers — Failure  to  Pat  Fare— Actios  for 
Penalty. 
The  prosecutor  purchased  tickets  from 
Trenton  Station  to  Dunellen,  and  entered  the 
car  with  the  intention  of  going  to  Dunellen, 
being  informed  that  the  train  stopped  there. 
In  a  suit  to  recover  the  penalty  prescribed  by 
the  eighteenth  section  of  the  act  concerning 
railroads  and  canals  (Revision,  p.  912),  the 
complaint  charged  that  they  traveled,  or  at- 
tempted to  travel,  in  a  carriage  of  the  rail- 
road company,  without  having  previously  paid 
their  fare,  and  with  intent  to  avoid  payment 


thereof.  The  traiD  was  one  which  did  not  stop 
at  Dunellen,  and  they  refused  to  pay  the  addi- 
tional fare  from  Dunellen  to  Plainfield,  the 
next  station  beyond.  Held,  that  the  complaint 
was  fatally  defective  in  failing  to  set  forth 
that  the  prosecutors  paid  their  fare  from  Tren- 
ton to  Dunellen,  and  knowingly  and  willfully 
proceeded  in  the  railroad  car  beyond  Dunellen, 
without  previously  paying  the  additional  fare 
for  the  additional  distance,  and  with  Intent  to 
avoid  payment  thereof. 
(Syllabus  by  the  Court) 

Certiorari  to  city  court  of  Plainfield. 

Action  by  the  New  Jersey  Central  Railroad 
Company  against  George  T.  Harris  and  oth- 
ers. From  a  judgment  for  plaintiff,  defend- 
ants  bring   certiorari.    Judgment  reversed. 

Argued  June  term,  1895,  before  VAN 
SYCKEL  and  LIPPINCOTT,  JJ. 


Craig  A.  Marsh,  for    plaintiff. 
Barkalow,  for  defendants. 


Wm.    A. 


VAN  SYCKEL,  J.  This  suit  was  institut- 
ed before  the  city  judge  of  Plainfield  against 
George  T.  Harris  and  Frederick  J.  Harris  to 
recover  penalties  under  the  eighteenth  sec- 
tion of  the  act  respecting  railroads  and 
canals  (Revision,  p.  912).  That  section  pro- 
vides: (1)  That  if  any  person  shall  travel,, 
or  attempt  to  travel,  in  any  carriage  of  any 
railroad  company,  without  having  previous- 
ly paid  his  fare,  and  with  intent  to  avoid 
payment  thereof;  or  (2)  If  any  person,  hav- 
ing paid  his  fare  for  a  certain  distance, 
knowingly  and  willfully  proceed  In  any  such 
carriage  beyond  such  distance  without  pre- 
viously paying  the  additional  fare  for  the 
additional  distance,  and  with  intent  to  avoid 
payment  thereof;  or  (3)  If  any  such  person 
knowingly  and  willfully  refuse  or  neglect, 
on  arriving  at  the  point  to  which  he  has 
paid  his  fare,  to  quit  such  carriage,— every 
such  person  shall  forfeit,  for  every  offense, 
to  such  company,  a  sum  not  exceeding  five 
dollars.  The  complaint  charges  that  the 
prosecutors  did  travel  in  a  certain  carriage  of 
the  Central  Railroad  Company  without  hav- 
ing previously  paid  their  fares,  and  with 
intent  to  avoid  payment  thereof,  from  Dunel- 
len to  Plainfield,  and  did  knowingly  and  will- 
fully proceed  In  said  carriage  from  Dunellen 
to  Plainfield  without  paying  their  car  fare, 
although  the  same  was  duly  demanded  of 
them. 

This  being  a  penal  statute,  it  must  be 
strictly  construed.  It  is  clear  that  the  com- 
plaint does  not  charge  the  offense  secondly 
or  thirdly  denounced  by  the  statute,  and  the 
prosecutors  could  not  legally  be  found  guilty 
of  either  of  those  offenses,  if  the  evidence 
would  support  such  a  finding.  The  question 
Is  whether  the  case  shows  that  the  prose- 
cutors are  guilty  of  what  the  statute  In  the 
first  place  declares  shall  constitute  a  viola- 
tion of  the  act;  that  Is,  that  they  traveled, 
or  attempted  to  travel,  in  any  carriage  of  the- 
company,  without  having  previously  paid 
fare,  and  with  Intent  to  avoid  payment  there- 
of. The  offense  charged  Is  that  they  did 
travel  from  Dunellen  to  Plainfield  without 
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having  paid  their  fares,  and  with  intent  to 
avoid  payment  thereof;  but  the  undisputed 
evidence  and  the  admitted  fact  are  that  they 
purchased  tickets  from  Trenton  to  Dunellen, 
and  entered  the  car  at  Trenton  with  the  in- 
tention of  going  only  to  Dunellen.  They 
were  informed  at  Trenton  Station  that  the 
train  would  take  them  to  Dunellen,  and  they 
had  no  Intention  or  desire  to  go  beyond  that 
point  It  was  contrary  to  their  wish  that 
they  were  carried  beyond  Dunellen.  That 
the  first  member  of  the  statute  was  not  in- 
tended to  apply  to  such  a  case  appears  from 
the  language  of  the  second  member,  which 
expressly  provides  for  the  case  of  a  person 
who  pays  his  fare  to  a  certain  distance,  and 
knowingly  and  willfully  goes  beyond  it  with- 
out paying  his  fare,  and  with  Intent  to  avoid 
payment.  If  they  paid  fare  to  Dunellen,  and 
went  beyond  that  point  with  intent  to  avoid 
payment  for  the  additional  distance,  It  was 
necessary  so  to  charge  the  offense,  and  to 
prove  it,  to  subject  them  to  the  penalty  of 
the  act  It  is  that  provision  of  the  statute 
-which  they  violated,  if  they  are  guilty  of  an 
infraction  of  it  If  the  prosecutors  were  in- 
formed when  at  Boundbrook  that  the  train 
.did  not  stop  at  Dunellen,  and  they  remained 
in  the  car  with  the  Intention  of  being  carried 
-to  Plainfleld  without  paying  the  additional 
fare,  they  were  guilty  of  the  offense  second- 
ly specified  in  the  statute.  But  of  that  they 
-could  not  lawfully  be  convicted,  because  It  is 
not  charged  in  the  complaint.  If  they  re- 
mained in  the  cars  at  Boundbrook  without 
knowing  that  the  train  did  not  stop  at  Dunel- 
len, they  are  liable  to  pay  the  additional 
fare  to  Plainfleld,  but  are  not  liable  to  the 
-penalty  of  the  statute.  The  offense  charged 
in  the  complaint  is  that  of  a  person  who  en- 
ters a  train  of  cars  without  paying  his  fare, 
And  with  Intent  to  avoid  payment  of  it  The 
undisputed  evidence  shows  that  there  is  no 
support  for  such  a  charge.  For  this  reason 
the  conviction  before  the  city  judge  was  Ille- 
gal, and  It  is  therefore  not  necessary  to  con- 
Aider  the  other  alleged  infirmities  in  the 
proceedings.    Reversed,  with  costs. 


BRECKINRIDGE    v.    DELAWARE,    L.    & 
W.  R.  CO.  et  al. 

(Court  of  Chancery  of  New  Jersey.     Dec.  31, 
1895.) 

-Construction  op  Deed  —  Natcrr  of  Estate  — 
Railroad  Companies— Title  to  Crossings. 

1.  A  conveyance  of  land  by  the  words,  "give 
grant,  bargain,  sell,  convey,  and  confirm'  to  a 
railroad  corporation,  and  to  its  successors  and 
assigns,  forever,  for  the  purpose  of  extending  its 
railroad,  and  as  part  of  the  route  thereof,  creates 
in  the  grantee  a  fee,  limited  to  the  purpose  and 
use  indicated. 

2.  Where  a  railroad  company  takes  title  in 
fee  to  land,  for  the  pnrpose  of  extending  its 

-tracks  thereon,  thereby  severing  the  lands  of  the 
grantor,  and  provides  in  the  conveyance  that  it 
will  establish  a  wagon  road  or  crossing  under  its 
tracks,  that  the  grantor  may  pass  from  one  par- 

-cel  of  his  land  to  the  other,  the  fee  where  such 


crossing  Is  made  remains  in  the  company,  sub- 
ject only  to  the  right  of  passage  from  one  parcel 
to  the  other,  and  a  person  who  digs  trenches  in 
such  wagon  road  or  crossing,  and  lays  pipe  for 
the  purpose  of  conducting  oil  from  another  state 
through  the  lands  of  this  state,  and  so  through 
the  lands  conveyed  to  the  company,  beneath  the 
surface  of  this  crossing,  is  a  trespasser,  not- 
withstanding he  first  takes  title  to  portions  of 
land  at  either  end  of  said  crossing;  and  a 
threat  by  the  railroad  company  to  remove  the 
pipe  so  laid  will  not  be  enjoined. 
(Syllabus  by  the  Court) 

Bill  by  Harry  W.  Breckinridge  against  the 
Delaware,  Lackawanna  &  Western  Railroad 
Company  and  others  for  Injunction.    Denied. 

Henry  S.  Harris  and  Joseph  M.  Roseberry, 
for  complainant  J.  Frank  Fort,  for  defend- 
ant 

BIRD,  V.  C.  The  complainant  in  this  case 
in  effect  states  that  he  is  the  agent  or  repre- 
sentative of  the  United  States  Pipe-Line 
Company.  Such  company  was  organized 
under  the  laws  of  the  state  of  Pennsylvania, 
and  is  desirous  of  establishing  a  subway 
pipe  line  to  the  Atlantic  coast  for  the  pur- 
pose of  carrying  its  oil  to  that  coast.  In  or- 
der to  make  a  suitable  connection  through- 
out its  entire  route,  it  is  found  desirable  to 
cross  the  lands  owned  or  occupied  by  the 
defendant,  the  Delaware,  Lackawanna  & 
Western  Railroad  Company,  the  lessee  of  the 
Morris  &  Essex  Railroad  Company.  The 
complainant  has  succeeded  in  laying,  under 
the  surface  of  the  soil,  two  lines  of  pipe- 
one  four  Inches  in  diameter,  and  the  other 
five— across  the  lands  which  the  defendant 
claims  the  title  to.  The  defendant  threatens 
to  take  up  and  remove  these  pipes,  so  far 
as  they  are  through  and  across  the  land 
which  it  claims.  The  prayer  of  the  bill  Is 
that  the  defendant  may  be  restrained  from 
executing  its  threat 

The  bill  shows  the  title  under  which  the 
defendant  makes  its  claim  of  ownership. 
This  title  is  a  deed  of  conveyance  made  by 
Cornelius  Stewart  and  wife,  dated  the  26th 
day  of  March,  1864,  the  granting  part  of 
which  is  in  these  words:  "Have  given, 
granted,  bargained,  sold,  conveyed,  and  con- 
firmed, and  by  these  presents  do  give,  grant, 
bargain,  sell,  convey,  and  confirm,  unto  the 
said  the  Morris  &  Essex  Railroad  Company, 
and  to  their  successors  and  assigns,  forever, 
the  above-described  tract  of  land  and  prem- 
ises, with  full  power  to  make  use  of  the 
same  in  all  lawful  ways  for  the  purposes  of 
the  said  extension  of  the  said  railroad,  and 
as  part  ef  the  route  thereof."  And,  as  some 
evidence  of  the  estate  which  was  intended 
to  be  conveyed,  the  habendum  clause  may  be 
cited,  which  is  in  these  words,  viz.:  "To 
have  and  to  hold  the  said  above-described 
tract  of  land  and  premises,  with  the  appur- 
tenances, unto  the  said  Morris  &  Essex  Rail- 
road Company,  and  their  successors  and  as- 
signs, forever,  for  all  the  purposes  mention- 
ed in  the  said  act  of  incorporation,  and  the 
several  supplements  thereto  passed  and  to  he 
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assed."  The  land  so  conveyed  is  a  portion 
t  a  larger  tract,  and  severs  it  In  consc- 
ience of  such  severance,  a  provision  was 
aade  in  the  deed  for  access  from  one  to  the 
tber,  in  the  following  words:  "That  said 
ompany  shall  erect,  and  forever  maintain, 
nder  the  rails  of  the  said  railroad  that  shall 
e  constructed  on  said  granted  premises,  at 
point  near  where  the  same  shall  cross  the 
»nd  line  between  the  lands  of  said  Stewart 
nd  Duffleld,  a  suitable  wagon  road  or  cross- 
lg,  which  shall  be  at  least  thirteen  feet  wide 
y  thirteen  feet  high,  and,  if  the  construc- 
ion  of  said  road  will  reasonably  allow,  four- 
sen  feet  high,  so  to  enable  said  Stewart  to 
•avel  and  cross  freely  between  his  lands  on 
acb  side  of  said  granted  premises."  In  or- 
er  to  be  established  In  the  rights  of  Stew- 
rt  and  his  grantees,  Breckinridge  purchas- 
d  of  them  a  parcel  of  land  on  either  side  of 
lis  wagon  road  or  crossing,  and  immediate- 
,•  facing  it,  so  that  he  could  have  access  to 
ie  road  or  crossing,  and  pass  directly  over 
he  same  from  the  one  parcel  to  the  other,  so 
urchased.  Thus  fortified,  Breckinridge  en- 
■red  upon  the  wagon  road  or  crossing,  dug 
is  trenches,  and  placed  the  pipes  for  con- 
eying  the  oil  of  the  company.  The  defend- 
nt  threatens  to  remove  these  pipes,  insisting 
jat  Breckinridge  is  a  trespasser,  and  has  ln- 
aded  its  legal  rights.  Breckinridge  alleges 
lat  if  the  defendant  were  permitted  to  car- 
s' out  its  threats,  the  mischief  to  the  oil 
impany  would  be  irreparable.  Hence,  he 
rays  an  injunction  restraining  the  defend- 
nt  from  any  such  interference. 
The  rights  of  these  parties  were  fixed  by 
ie  deed  of  conveyance  above  referred  to, 
wide  by  Stewart  to  the  Morris  &  Essex 
ailroad  Company.  In  my  judgment,  a  fee 
mple  absolute  passed  to  the  company,  quai- 
led only  by  the  use  indicated  by  the  words 
mtalned  in  that  grant  2  Bl.  Comm.  109; 
iso  citations  below.  It  was  to  It,  its  suc- 
!ssors,  and  assigns,  forever.  See  Ang.  & 
.  Corp.  {{  172,  173;  Elph.  Interp.  Deeds,  p. 
!C.  A  fee  passes  to  a  corporation  aggregate 
Ithout  the  use  of  the  word  successors, 
ng.  &  A.  Corp.  supra;  and  Elph.  Interp. 
eeds,  supra;  Wilcox  v.  Wheeler,  47  N.  H. 
»;  School  Dlst.  v.  Everett,  52  Mich.  214, 
r  N.  W.  926.  But,  while  the  grantee  took 
ie  fee,  it  was  subject  to  the  provisions  con- 
tined  in  the  Instrument,  which  required  it 
i  construct  and  maintain  a  wagon  road  or 
-ossing,  so  as  to  enable  said  Stewart  to 
avel  and  cross  freely  between  sold  lands, 
uis  secured  to  Stewart  nothing  more  than 
right  of  way  over  the  surface  of  the  soil, 
'.  the  place  named,  from  the  one  parcel  of 
is  land  to  the  other.  His  use  was  limited  to 
ie  surface  of  the  soil.  Mo  other  or  great- 
*  right  was  provided  for,  reserved,  or  ex- 
ited. Hence,  the  law  respecting  such 
jrhts  of  way  by  one  over  the  land  of  an- 
:ber  must  control  in  this  cose.  It  is  unl- 
irsally  established  that  the  rights  of  the 
ffner  of  the  fee  in  such  cases  are  only  qual- 
v. 33A.no.  17—51 


lfled  or  limited  by  the  right  of  passage  over 
the  surface,  by  the  person  entitled  to  the 
right  of  way,  together  with  the  right  to  re- 
pair. Says  Chief  Justice  Shaw,  in  Atkins 
v.  Bordman,  2  Mete.  (Mass.)  457:  "The  own- 
er of  the  soli  has  oil  the  rights  and  bene- 
fits of  ownership  consistent  with  such  ease- 
ment. All  that  the  person  having  the  ease- 
ment can  lawfully  claim  is  the  use  of  the 
surface  for  passing  and  repassing,  with  a 
right  to  enter  upon  and  prepare  it  for  that 
use."  It  thus  appearing  that  the  owner  of 
the  dominant  estate,  or  of  the  right  of  way, 
being  limited  in  his  use  to  the  surface  of  the 
soil,  and  the  owner  of  the  servient  estate, 
or  of  the  fee,  enjoying  all  other  rights  of 
ownership,  two  legal  and  well-settled  prin- 
ciples seem  to  stand  in  the  way  of  granting 
the  prayer  of  Breckinridge  against  the  de- 
fendant. The  one  is  that  In  disturbing  the 
soil  for  the  purpose  of  laying  his  pipe  he  has 
already  committed  a  trespass,  and  the  other 
is  found  in  the  allegation  of  his  bill  that  he 
Intends  to  use  this  pipe  for  conveying  his 
wares,  not  from  the  one  parcel  to  the  other 
which  he  has  purchased,  but  from  a  for- 
eign jurisdiction,  over  other  territory  In  this 
state,  to  one  of  the  parcels  which  he  has 
purchased,  and  so,  through  the  land  the  fee 
of  which  is  in  the  complainant,  to  the  other 
parcel  which  he  has  purchased,  and  thence 
beyond  to  the  seaboard.  The  act  already 
committed  is  a  trespass,  and  a  continuing 
one,  and  the  act  which  he  proposes  will,  if 
committed,  manifestly  be  a  trespass.  The 
right  of  way  secured  to  Stewart  by  the  deed 
of  conveyance  is  a  surface  way,  and  not  a 
sub  way,  and  it  is  limited  to  the  purposes 
of  passing  from  one  parcel  of  the  land  sev- 
ered to  the  other  parcel.  The  authorities 
which  support  this  view  are  found  in  Washb. 
Easem.  pp.  168, 184-186.  On  page  186  It  is  said 
that  if  a  way  be  granted  from  black  acre 
to  green  acre,  and  he  pass  from  one  to  the 
other  and  goes  beyond,  he  is  then  a  tres- 
passer. Than  this  nothing  could  be  plainer 
in  principle.  In  United  Land  Co.  v.  Great 
Eastern  Ry.  Co.,  L.  R.  17  Eq.  167,  Mallins, 
V.  C,  says:  "I  quite  agree.  The  law  Is  per- 
fectly settled  that  if  a  man  has  a  right  of 
way  over  the  land  to  go  to  a  particular  place, 
he  cannot  use  it  for  the  purpose  of  going  to 
that  place  and  a  place  beyond  it,  because  the 
servient  tenement  is  .only  subject  to  a  cer- 
tain use  and  a  certain  inconvenience.  He 
has  agreed  that  it  shall  be  used  for  a  par- 
ticular purpose,  and,  having  so  agreed,  he  is 
not  bound  to  submit  to  Its  use  for  any  other 
purpose."  If  these  general  principles  do  not 
control  the  case  in  hand,  because  it  is  ex- 
pressed in  the  grant  that  it  was  made  to  the 
grantee  for  the  purpose  of  constructing  and 
operating  a  railroad,  yet,  according  to  the 
following  authorities,  if  it  should  be  held 
that  it  is  restricted  to  such  use,  it  is  no  lim- 
itation upon  its  rights  as  owner  of  the  fee 
as  against  all  the  world.  State  v.  Brown,  27 
N.  J.  Law,  13;   McKelway  v.  Seymour,  29 
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N.  J.  Law,  321;  Fitzgerald  v.  Paunce,  46  N. 
J.  Law,  536;  New  Jersey  Zinc  &  Iron  Co.  v. 
Morris  Canal  &  Banking  Co.,  44  N.  J.  Eq. 
398,  13  Atl.  227.  In  this  case  it  was  held 
that,  "under  a  deed  granting  only  a  qualified 
fee  the  grantee  has,  while  his  estate  contin-. 
nes,  the  same  right  to  the  exclusive  posses- 
sion and  enjoyment  of  the  land  granted,  and 
as  absolute  dominion  over  it  for  all  pur- 
poses, as  though  he  held  it  In  fee  simple 
absolute."  See  Fitzgerald  v.  Faunce,  46  N. 
J.  Law,  597. 

The  order  to  show  cause  why  an  injunction 
should  not  issue  was  granted  because  the 
complainant  had  succeeded  in  laying  his 
pipe  In  the  soil  of  the  land  claimed  by  the 
defendant,  thereby  acquiring  actual  posses- 
sion, with  the  right  to  gd  from  the  one  par- 
cel which  he  had  purchased  to  the  other, 
and  upon  the  impression,  created  by  the  ar- 
gument of  counsel,  that  the  grant  under 
which  the  company  claimed  title  might  rea- 
sonably be  considered  to  convey  only  a  right 
of  transit.  But,  when  the  views  of  text 
writers  of  the  most  acknowledged  ability, 
and  of  Judges  in  our  own  courts  whose  opin- 
ions are  of  the  greatest  weight,  are  con- 
sidered, it  seems  to  be  impossible  to  sustain 
the  prayer  of  the  complainant  in  this  cose, 
however  desirable  it  may  be,  In  the  inter- 
ests of  trade  and  commerce,  so  to  do,  or 
however  Imaginary  the  damage  to  the  rail- 
road company  may  be.  When  property  rights 
are  established,  and  certain  rules  have  long 
been  laid  down  as  a  guide  for  the  courts 
in  protecting  such  rights,  both  the  rights 
and  rules  must  be  respected  by  the  courts. 
Hence,  it  seems  to  be  my  plain  duty  to  deny 
the  motion  for  an  injunction,  and  to  dis- 
charge the  order.  The  costs  will  abide  the 
final  result 


MANNING  v.  PORT  READING  R.  CO. 

(Court  of  Chancery  of  New  Jersey.     Jan.  10, 
1896.) 

Easement— Action  for  Obstruction— Effect  of 

Judgment—  Cesser— Change  op 

Location— Estoppel. 

1.  'Where  an  action  in  tort  was  brought  for 
damages  for  the  obstruction  of  an  easement,  and, 
upon  a  plea  of  not  guilty,  recovery  was  had,  it 
is  held  that  the  plaintiff's  right  to  the  easement 
at  that  time  was  established  between  the  parties 
to  the  suit. 

2.  Also,  that  such  recovery  is  prima  facie 
evidence  of  the  continuance  of  the  plaintiff's 
right. 

3.  An  easement  is  not  lost  by  mere  cesser  of 
use  for  two  years. 

4.  The  owner  of  land  subject  to  an  ease- 
ment of  way  cannot,  without  the  consent  of  the 
person  having  easement,  change  its  location. 

5.  Where  a  person  having  an  easement  of 
way  stands  by  while  a  railroad  compauy,  with- 
out knowledge  of  his  right,  erects  an  expensive 
railway  embankment  over  the  place  of  the  way, 
he  will  not  be  allowed  a  decree  for  the  abate- 
ment of  the  obstruction  until  tbe  railroad  com- 
l»nny  shall  have  a  reasonable  opportunity  to  con- 
demn the  right  of  way. 

(Syllabus  by  the  Court) 


Bill  by  Samuel  R.  Manning  against  the 
Port  Heading  Railroad  Company  to  remove 
an  obstruction.  Decree  for  complainant  on 
conditions. 

The  bill  alleges  that,  in  the  year  ISiw. 
Mefford  Runyon  conveyed  to  the  complain- 
ant the  timber  growing,  and  thereafter  to 
grow,  upon  a  piece  of  land  in  Middlesex 
county,  and  In  the  year  1867  conveyed  to 
him  In  fee  a  parcel  of  land  adjoining  the 
first-mentioned  property;  that  the  complain- 
ant took  possession  of  the  parcels  of  land, 
and  fenced  them  in  one  inclosure,  and  yet 
retains  that  possession;  that  the  properties 
could  be  reached  only  by  means  of  a  pri- 
vate way,  running  from  a  public  highway 
over  lands  lately  belonging  to  one  John 
L.  Brewster;  that  such  private  way,  as  a 
means  of  access  to  the  lands  aforesaid,  con- 
veyed to  the  complainant,  has  existed  from 
time  without  memory;  that  It  existed  when 
the  land  of  Brewster  belonged  to  Ephralm  L. 
Runyon,  who,  in  1861,  conveyed  It  to  Ephraim 
D.  Boice,  who,  In  turn,  in  1867,  conveyed  it 
to  John  L.  Brewster  and  Herbert  Murphy. 
Murphy  subsequently  conveying  his  interest 
to  Brewster;  that,  in  the  year  1891,  Brew- 
ster conveyed  a  strip  of  his  land,  which  cross- 
es the  private  way  nearly  at  right  angles,  to 
the  defendant.  In  order  that  that  company 
might  construct  thereon  its  railway,  the  de- 
fendant agreeing  to  take  the  land  by  con- 
veyance upon  the  same  terms  as  It  would 
have  it  If  it  had  condemned  it  by  proceed- 
ings for  that  purpose  under  authority  of  the 
general  railroad  law;  that,  among  other 
things,  the  defendant  agreed  with  Brewster 
to  maintain  a  crossing  over  the  railway  be- 
tween the  portions  of  Brewster's  lands  re- 
maining in  his  ownership  and  possession: 
that  the  defendant  fenced  the  strip  purchas- 
ed of  Brewster  on  both  sides,  and  built  Its 
railway  upon  an  embankment  erected  on  the 
strip  It  purchased,  which,-  at  the  point  of 
crossing  the  private  way,  is  10  feet  in  height: 
that  in  July,  1893,  the  complainant  com- 
menced an  action  in  tort  against  the  defend- 
ant in  the  Middlesex  county  circuit  court  for 
damages  because  of  the  obstruction  of  his 
easement  by  the  railway  embankment  from 
the  time  of  the  erection  thereof  to  the  com- 
mencement of  that  suit,  which  suit  was  re- 
moved to  the  court  of  common  pleas  for  trial, 
and  was  there  resisted  by  the  defendant,  un- 
der a  plea  of  not  guilty,  after  notice  to  Brew- 
ster, who  had  conveyed  It  with  a  covenant 
of  warranty,  to  the  end  that  he  might  de- 
fend the  suit;  that  the  trial  of  the  Issue  re- 
sulted In  a  verdict  of  guilty  against  the  de- 
fendant, and  the  complainant's  damages 
were  assessed  at  $95.  besides  costs  of  suit,  up- 
on which  verdict  judgment  was  duly  entered; 
that  upon  such  Judgment  the  defendant  sued 
out  a  writ  of  error  to  the  supreme  court, 
which  was  subsequently  dismissed.  Tbe  bill 
prays,  among  other  things,  that  tbe  defend- 
ant may  be  required  by  decree  to  abate  and 
remove  the  obstruction  to  the  private  way. 
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or,  at  Its  own  expense,  provide  and  maintain 
for  tbc  complainant's  use  a  proper  and  con- 
venient passage  through  its  embankment  and 
under  Its  railway,  at  the  place  where  it  in- 
tersects the  private  way.  In  its  answer,  the 
defendant  denies  that  the  complainant  has 
the  right  of  way  claimed  by  him;  alleges 
that,  if  he  ever  had  it,  he  has  lost  It  by  non- 
user;  admits  that  it  erected  its  embankment 
in  1S91,  and  that  in  1803,  the  complainant 
sued  It  in  tort  for  obstruction  of  the  private 
way  aforesaid,  and  that  it  pleaded  the  gen- 
eral issue  in  the  suit,  and  the  suit  resulted 
as  is  alleged  In  the  complainant's  bill.  It 
avers  that  since  the  suit  at  law  aforesaid, 
upon  each  side  of  the  strip  of  land  purchased 
by  It  from  Brewster  at  the  point  where  the 
private  way  crosses  the  same,  it  has  con- 
structed a  gate  in  its  fence,  from  which 
northeasterly  It  has  built  two  roadways  par- 
allel with  each  other,  one  on  each  side  of  the 
railway  embankment,  running  a  distance  of 
about  250  feet,  and  gradually  rising  until  a 
grade  crossing  of  the  railway  Is  reached,  its 
purpose  being  by  that  means  to  provide  a 
method  of  crossing  the  railway  without  go- 
ing through  the  railway  embankment;  that 
a  crossing  through  the  railway  embankment 
would  cost  $5,000  or  $6,000,  while  the  yearly 
damage  to  the  complainant  from  the  obstruc- 
tion which  the  railway  embankment  oc- 
casions will  not  exceed  |25. 

Alan  H.  Strong,  for  complainant  Robert 
Adrain,  for  defendant. 

McGILL,  Ch.  (after  stating  the  facts).  Two 
questions  present  themselves:  First,  wheth- 
er the  existence  of  the  right  of  way  claimed 
by  the  complainant  Is  established  by  the 
pleadings,  taking  the  answer  as  true;  and, 
second,  whether  the  defendant  can  require 
the  complainant  to  accept  the  substitute  it 
offers  for  the  complainant's  original  crossing 
over  the  strip  conveyed  to  It  by  Brewster. 

1.  We  have,  in  the  bill  and  answer,  this 
posture  of  allegation:  The  complainant  as- 
serts an  easement  In  the  private  way  in  him- 
self, and  the  defendant  denies  it  The  com- 
plainant adds  that  in  1893  he  sued  at  law 
in  tort  for  damages  because  of  the  obstruc- 
tion to  the  Identical  easement  claimed,  and, 
upon  Issue  raised  by  the  defendant's  plea 
of  not  guilty,  he  recovered  damages.  The 
defendant  admits  this  to  be  true.  To  so  re- 
cover, the  complainant  had  to  show  (a)  the 
existence  of  a  right  to  himself  in  the  ease- 
ment, and  (b)  the  obstruction  of  the  ease- 
ment Failing  In  either  particular,  the  judg- 
ment must  have  been  against  him.  I  think 
that  his  recovery  in  that  action  against  the 
virtual  owner  of  the  land  establishes  the  ex- 
istence of  his  right  to  the  easement  at  the 
time  when  that  suit  was  brought  and  is 
prima  facie  evidence  of  the  continuance 
thereof.  Parker  v.  Standish,  3  Pick.  288. 
Now,  the  answer  avers  that  if  the  com- 
plainant ever  had  the  easement,  he  has  lost 


It  by  nonuser,  the  specification  of  which 
manner  of  loss  Impliedly  excluding  claim  of 
loss  In  any  other  way.  If  the  complainant 
had  the  easement  in  1893,  as  his  recovery 
establishes,  his  loss  by  nonuser  must  have 
occurred  since  that  time.  It  Is  not  alleged 
that  circumstances  indicative  of  an  inten- 
tion to  abandon  the  easement  accompanied 
the  nonuser,  so  that  a  presumption  of  release 
arises.  The  allegation  is  of  mere  cesser  of 
use,  which  could  not  have  continued  more 
than  two  years.  The  easement  cannot  be 
thus  easily  lost  Godd.  Easem.  406.  So  un- 
derstanding the  allegations  of  the  answer,  I 
think  that  the  complainant's  right  is,  in  ef- 
fect, admitted. 

2.  I  am  also  satisfied  that  the  defendant  is 
without  power  to  change  the  location  of  the 
complainant's  right  of  way,  and  substitute 
another  way  for  It.  Jennlson  v.  Walker,  11 
Gray,  423;  Bannon  v.  Angler,  2  Allen,  128; 
Smith  v.  Lee,  14  Gray,  473;  Chandler  v. 
Aqueduct  Corp.,  125  Mass.  550. 

3.  In  determining  what  relief  the  court 
should  afford  the  complainant,  it  is  consid- 
ered that  he  stood  by  while  the  defendant 
so  far  as  appears,  without  knowledge  of  his 
right,  erected  its  railway  embankment  and 
built  .its  railroad  thereon,  permitting  it  to 
make  expenditures  which  a  timely  assertion 
of  his  right  might  have  enabled  It  to  save; 
and,  on  the  other  hand,  that  his  right  is  es- 
tablished, and,  unless  this  court  shall  Inter- 
fere, it  Is  apparent  that  repeated  lawsuits 
must  be  resorted  to  in  order  to  secure  him 
from  time  to  time  compensation  for  the  dam- 
ages which  he  will  continually  suffer.  Un- 
der the  circumstances,  It  will  be  equitable, 
I  think,  to  allow  the  defendant  six  months 
within  which  to  condemn  the  complainant's 
right  of  way;  and  If  within  that  time,  or 
within  such  further  time  as,  upon  applica- 
tion, the  court  may  think  proper  to  allow, 
the  right  of  way  shall  not  be  condemned,  it 
will  be  decreed  that  the  defendant  shall  re- 
move the  obstruction. 


NATIONAL  SHOE  &  LEATHER  BANK  OF 
CITY  OF  NEW  YORK  v.  AUGUST  et  al. 

(Court  of  Chancery  of  New  Jersey.     Feb.  4, 
1896.) 

Chattel  Mortgage—  Faiixhb  to  Record— 8ai.r 
bt  Mortgagor. 
The  mortgagor  and  owner  in  possession 
of  chattels  subject  to  a  mortgage,  which  ia  void 
as  to  creditors  for  want  of  registry  and  possession 
taken  under  it,  but  is  good  as  between  the  par- 
ties, may  sell  and  dispose  of  the  goods,  with  the 
consent  of  the  mortgagee,  and  pay  the  proceeds 
to  the  mortgagee  on  account  of  the  mortgage 
debt,  and  the  mortgagee  may  retain  Buch  pro- 
ceeds of  sale,  as  against  a  judgment  creditor  of 
the  mortgagor  who  has  failed  to  make  a  levy. 
(Syllahus  by  the  Court.) 

Suit  by  the  National  Shoe  *  Leather  Bank 
of  the  City  of  New  York  against  Simon  Au- 
gust and  others.    Bill  dismissed. 

The  suit  was  commenced  by  a  creditors' 
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bill  framed  under  the  eighth-eighth  and  sub- 
sequent sections  of  the  chancery  act.  Re- 
vision 1878,  p.  120.  An  order  for  discovery 
was  made  therein;  and  the  defendants  were 
examined,  and  subsequently  a  new  bill  was 
filed,  based,  In  part,  upon  the  result  of  the 
said  discovery.  The  complainant  Is  a  judg- 
ment creditor  of  the  defendants  Simon, 
Jacob,  and  Abraham  August.  The  debt  is 
that  of  Jacob  and  Abraham,  who  were  do- 
ing business,  when  It  was  contracted,  under 
the  name  of  August  Bros.  Simon  August, 
the  other  defendant,  appears  to  occupy  the 
position  of  lndorser.  The  object  of  the  bill 
Is  to  obtain  a  decree  against  Henrietta  Au- 
gust, who  Is  the  wife  of  Simon,  and  mother 
of  Jacob  and  Abraham,  for  the  payment  by 
her,  on  account  of  complainant's  judgment, 
of  certain  moneys  received  by  her  from  her 
two  sons,  proceeds  of  the  sale  of  personal 
property  belonging  to  them  as  composing 
the  firm  of  August  Bros.  Complainant  re- 
covered judgment,  in  New  York,  on  the 
5th  day  of  December,  1893,  and,  suit  baving 
been  brought  on  that  judgment  in  the  Essex 
county  circuit  court,  Judgment  was  there 
recovered  on  the  9th  of  December.  1804,  and 
execution  thereon  returned  unsatisfied.  The 
firm  of  August  Bros,  failed  in  August*  1893, 
and  on  the  24th  day  of  that  month  they  ex- 
ecuted to  their  mother,  the  defendant  Hen- 
rietta, a  paper  In  these  words:  "Whereas, 
we,  August  Brothers,  composed  of  Jacob  S. 
August  and  Abe.  S.  August,  are  indebted  to 
Henrietta  August  in  the  sum  of  twenty- 
seven  thousand  two  hundred  and  flfty-eight 
dollars  and  seventy-six  cents  ($27,258.76.): 
Now,  we,  the  said  August  Brothers,  do  here- 
by grant,  bargain,  sell,  and  transfer  unto 
the  said  Henrietta  August  all  the  goods, 
wares,  merchandise,  stock  in  trade,  and  three 
cutting  machines  belonging  to  us,  and  now 
stored  in  the  sub-cellar  of  the  premises  No. 
8  West  3rd  street,  in  the  city  of  New  York, 
together  with  all  policies  of  insurance  there- 
on, to  have  and  to  hold  to  the  said  Hen- 
rietta August,  as  security  for  the  payment 
of  the  said  indebtedness  to  her,  with  au- 
thority to  her  to  hold  and  sell  the  same  at 
public  or  private  sale,  with  or  without  notice 
to  us,  and,  after  the  payment  or  the  ex- 
penses of  such  sale  and  the  said  indebted- 
ness, with  interest  in  full,  to  render  the  over- 
plus, if  any,  to  us  or  our  assigns.  Witness 
our  hands  and  seals,  this  24th  day  of  Au- 
gust, 1S93.  August  Brothers.  [Seal.]  Jacob 
S.  August.  [Seal.]  Abe.  S.  August.  [Seal.] 
Acknowledgment  dated  August  24,  1893." 
This  document  was  never  filed  or  recorded 
In  any  public  office,  as  a  chattel  mortgage  or 
otherwise.  At  the  time  it  was  made,  the 
goods  covered  by  it  were  on  storage  in  the 
subcellar  of  a  warehouse  in  New  York  City 
in  the  possession  of  a  firm  (Bernhelm,  Bauer 
&  Co.)  who  were  friends  of  August  Bros., 
and  who  permitted  them  to  use  their  subcel- 
lar for  the  purpose  of  storing  and  selling 
♦hese  goods.    No  manual  or  other  possession 


of  them  was  ever  taken  by  Mrs.  August, 
unless  the  possession  of  her  sons  can  be 
deemed  her  possession.  They  sold  of  the 
goods  more  than  sufficient  to  pay  complain- 
ant's judgment,  and  either  paid  the  proceeds 
directly  to  their  mother,  or  placed  them  to 
her  credit  in  bank,  or  with  business  houses 
in  New  York  City.  The  disputed  question 
of  fact  in  the  case  is  whether  August  Bros. 
were,  at  the  time,  indebted  to  their  mother 
in  the  sum  mentioned  in  said  instrument,  or 
in  any  other  sum.  And  the  disputed  ques- 
tions of  law  are  (1)  whether,  if  the  firm  was 
so  Indebted,  the  instrument  executed  by 
them  to  their  mother  was,  In  substance,  a 
chattel  mortgage;  and,  if  it  be  a  chattel 
mortgage,  then  (2)  whether  Its  existence,  un- 
der the  circumstances,  renders  Mrs.  August 
liable  to  account  for  the  moneys  received 
by  her  from  her  sons  as  the  proceeds  of  the 
sale  of  said  goods.  It  was  agreed  that  the 
state  of  the  law  In  New  York  might  be  ar- 
rived at  by  a  consideration  of  the  adjudged 
cases  as  reported,  and  from  the  statutes,  a 
copy  of  which,  relating  to  chattel  mortgages 
was  offered  in  evidence. 

Mr.  Bishop  and  Joseph  F.  Randolph,  for 
complainant  Frederic  W.  Stevens,  for  de- 
fendants. 

PITNEY,  V.  O.  (after  stating  the  facts). 
1.  A  reading  of  the  Instrument  in  question 
leads  me  to  the  conclusion  that  It  Is,  in  its 
essential  features,  a  mortgage,  and  not,  as 
was  contended  by  counsel  for  defendants,  a 
mere  conveyance  absolute,  with  power  of 
sale  for  the  purpose  of  paying,  pro  tanto,  a 
debt.  The  use  of  the  words,  "To  have  and 
to  hold  to  the  said  Henrietta  August,  as  se- 
curity for  the  payment  of  the  said  indebt- 
edness to  her,"  and  the  provision  for  ren- 
dering the  surplus  to  the  grantors,  seem  to 
me  to  render  it  a  mortgage,  rather  than  an 
absolute  conveyance.  A  right  of  redemp- 
tion upon  payment  of  the  indebtedness  is 
clearly  implied,  it  seems  to  me,  from  the 
use  of  the  language  quoted. 

2.  The  statute  of  New  York  relating  to 
chattel  mortgages  la  substantially  the  same 
as  ours,  and  instruments  of  that  nature  arc 
absolutely  void  as  against  creditors,  unless 
recorded,  or  unless  immediate  and  actual 
possession  Is  taken  under  them.  Here  I 
find,  as  a  matter  of  fact,  that  no  sufficient 
possession  was  taken.  There  was  pnoof  of- 
fered of  authority  for  the  sons,  or  one  of 
their  clerks  or  salesmen,  to  take  possession 
in  the  name  of  their  mother;  but  It  was  so 
clearly  colorable,  and  contrary  to  the  spirit 
of  the  act.  that  I  conclude,  as  above  stated, 
that  there  was  no  possession  taken.  The 
result  Is  that  the  Instrument  is  absolutely 
void,  as  against  the  complainant  who,  it 
was  admitted,  was  a  creditor  at  the  time  the 
Instrument  was  executed,  for  the  very  debt 
on  which  Its  judgment  Is  founded. 

3.  These  propositions   having  been    resolv- 
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ed  In  favor  of  the  complainant,  its  coun- 
sel take  the  position  that,  having  executed 
such  a  paper,  and  having  purported  to  act 
under  it.  the  moneys  which  were  the  pro- 
ceeds of  the  sales  of  the  goods  covered  by 
it  may  be  followed  by  a  Judgment  creditor 
into  the  hands  of  the  mortgagee  of  the  void 
mortgage.  This  position  is  taken  in  the 
face  of  the  admitted  proposition  that  it  was 
entirely  lawful  for  August  Bros,  to  prefer 
their  mother  as  a  creditor,  by  selling  the 
soods  in  the  ordinary  way,  and  paying  her 
the  proceeds. 

The  difficulty  with  the  complainant's  posi- 
tion is  apparent  at  once.  It  claims,  in  one 
breath,  that  the  mortgage  is  absolutely 
vold,  and  that,  at  the  same  time,  it  may  de- 
rive a  benefit  from  its— so  to  speak— nega- 
tive existence.  There  is  a  line  of  cases  de- 
cided In  New  York,  cited  and  relied  upon 
by  counsel,  which  hold  that  where  the  mort- 
gagee of  a  chattel  mortgage,  which  is  void 
by  reason  of  not  having  been  recorded,  and 
immediate  possession  not  having  been  tak- 
en under  it,  subsequently,  and  without  the 
concurrence  of  the  mortgagor,  takes  posses- 
sion under  It,  and.  by  virtue  of  It.  sells  the 
goods  and  receives  the  money,  a  judgment 
creditor  who  recovers  judgment  subsequent 
to  the  sale  of  the  goods,  founded  upon  a 
ilebt  existing  at  the  time,  may  recover  from 
the  mortgagee  the  moneys  so  by  him  re- 
ceived. Such  was,  in  effect,  the  cases  of 
Mandeville  v.  Avery,  124  N.  Y.  376,  26  N.  E. 
951,  and  Stephens  v.  Perrine,  143  N.  Y.  476, 
JO  N.  K.  11.  In  the  first  case,  the  defend- 
ant. Avery,  was  the  holder  of  two  chattel 
mortgages  executed  by  one  Beck,— one  to 
Avery  directly,  and  the  other  to  a  bank, 
->f  which  he  was  president,  and  by  the  bank 
issigned  to  him.  The  mortgage  to  the  bank 
n-as  the  elder  of  the  two,  and  was  not  re- 
corded, and  no  possession  was  taken  nnder 
t  until  the  later  mortgage  was  executed, 
n-hen  immediate  possession  was  taken  un- 
ler  both  by  Avery,  who  sold  the  goods. 
And  it  was  held— reversing  the  supreme 
•ourt — that  the  receiver  appointed  under  a 
judgment  recovered  by  one  Ross,  a  creditor 
>f  Beck,  could  recover  against  Avery  so 
iiuch  of  the  proceeds  of  the  sale  of  the 
roods  as  were  appropriated  by  him  to  the 
jayment  of  the  mortgage  of  the  bank.  At 
he  bottom  of  page  385,  124  N.  Y„  and  page 
)51.  20  N.  E.,  the  learned  judge,  speaking 
'or  the  court  of  appeals,  snys:  "The  general 
:erm  based  its  decision  [in  favor  of  the 
rank]  upon  the  ground  that,  the  debt  to  the 
>ank  having  been  a  valid  one,  and  having 
teen  paid  out  of  the  mortgaged  property 
>efore  any  lien  was  obtained  thereon,  an- 
rther  creditor  could  not  compel  the  mort- 
jagee  to  refund  the  money,  on  the  ground 
lint,  as  against  creditors  generally,  the 
mortgage  given  to  secure  the  paid  debt 
would  have  been  adjudged  void.  Two 
Masses  of  cases  are  cited  by  the  supreme 
2onrt  to  sustain  this  conclusion   [omitting 


the  first  class].  Second.  That  the  objection 
that  a  chattel  mortgage  is  void  is  hot  avail- 
able when,  before  any  creditor  had  ques- 
tioned its  validity,  the  mortgagor  delivered 
the  chattels  to  the  mortgagee,  and  authorized 
an  Immediate  sale  thereof  by  him.  *  *  * 
As  to  the  second  [class],  there  is  no  doubt 
as  to  the  right  of  a  debtor  to  prefer  any 
creditor,  and  to  pay  his  debt  in  full,  either 
in  money  or  property,  to  the  exclusion  .of 
all  others.  But  to  apply  that  principle  to 
this  case  is  to  Ignore  completely  the  facts 
pleaded  and  found  by  the  court.  There  was 
no  claim  that  the  property  sold  was  turned 
over  by  Beck  [the  debtor]  to  Avery  In  pay- 
ment of  the  debt.  The  complaint  alleged 
that  the  property  was  sold  by  Avery  under 
the  mortgage,  and  this  fact  was  not  denied 
by  the  answer.  The  court  also  found  that 
Avery,  by  virtue  of  both  mortgages,  took 
possession  of  the  mortgaged  property,  and, 
as  such  mortgagee,  caused  the  same  to  be 
advertised  at  public  sale,  and  sold  under 
said  mortgages.  There  is  nowhere  any  sug- 
gestion in  the  evidence  or  findings  that  the 
mortgage  was  waived  or  abandoned,  or  that 
the  debtor  had  voluntarily  delivered  the 
property  to  Avery  with  authority  to  sell  it 
Everything  that  was  done  was  pursuant  to 
and  under  the  mortgages.  Avery  could  not, 
and  did  not,  claim  to  have  received  the  prop- 
erty or  the  proceeds  of  the  sale  in  payment 
of  his  debt  as  the  voluntary  act  of  the  debt- 
or, but  as  mortgagee.  He  cannot,  therefore, 
assert  against  the  claim  of  other  creditors 
the  honesty  of  his  own  debt.  The  mort- 
gage being  void,  all  proceedings  under  it 
were  void,  and,  although  he  may  possess  an 
honest  claim,  he  cannot  retain  property  ob- 
tained by  him  under  a  fraudulent  mortgage 
against  a  pursuing  creditor.  The  proceed- 
ings taken  to  collect  the  debt  are  unlawful." 
It  will  thus  be  seen  that  the  decision  was 
put  upon  the  distinct  ground  that  the  claim 
of  Avery  rested  upon  the  mortgage,  and  not 
upon  a  voluntary  payment  by  the  debtor. 
In  the  next  case  (Stephens  v.  Perrine)  the 
falling  debtors,  Aldrich  &  Co.,  had  given  a 
chattel  mortgage  to  the  defendant  in  the 
action,  Mrs.  Perrine,  to  secure  her  for  mon- 
ey due  her,  but  it  was  not  recorded  until  a 
month  after  it  was  given,  and  the  omission 
to  file  was  intentional,  and  there  was  no 
immediate  change  of  possession.  On  the 
day  the  mortgage  was  filed,  the  mortgagee 
took  possession,  and,  after  advertisement, 
sold  the  property,  and  bought  it  as  the  high- 
est bidder  at  the  auction  sale.  Other  cred- 
itors obtained  judgments  subsequent  to  the 
sale  under  the  chattel  mortgage,  and,  upon 
executions  being  returned  unsatisfied,  a  re- 
ceiver was  appointed.  He  brought  this  ac- 
tion to  set  aside  the  mortgage  and  recover 
the  property,  or  its  value.  Judgment  was 
rendered  for  plaintiff  In  the  court  of  first 
instance,  not  on  the  ground  that  the  mort- 
gage was  not  given  to  secure  an  actual  in- 
debtedness, but  that  it  was  absolutely  void, 
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because  It  had  not  been  recorded  as  Boon 
as  made.  It  was  held  on  appeal — reversing 
the  supreme  court— that  the  receiver,  under 
the  judgments,  was  entitled  to  recover,  on 
the  ground  that  the  mortgagee  claimed  un- 
der the  mortgage,  having  taken  possession 
under  It,  there  being  no  evidence  that  It 
was  done  by  the  consent  or  concurrence  of 
the  mortgagor.  The  case  was  put  substan- 
tially on  the  same  ground  as  that  of  Mande- 
ville  v.  Avery,  as  will  be  seen  by  an  exam- 
ination of  the  opinion  of  Judge  Peckhom, 
on  pages  480-482,  143  N.  Y.,  and  pages 
11-13,  39  N.  E.  At  page  481,  143  N.  Y..  and 
page  11,  39  N.  E.,  he  says:  "If,  before  any 
lien  had  been  acquired  by  the  creditors,  the 
mortgagors  had  delivered  the  property  to 
the  mortgagee  in  payment  of  her  debt,  she 
could  have  then  held  it,  because  it  would 
have  been,  in  such  a  case,  a  transfer  of  prop- 
erty by  them  in  payment  of  their  debt; 
and,  although  It  would  have  been,  In  fact, 
preferring  such  debt,  yet  it  would  have 
been  a  preference  which  the  mortgagors 
then  had  the  right  to  make.  But  in  this 
case  there  was  nothing  of  the  kind  done. 
The  mortgagee  acted  under  and  by  virtue 
of  her  mortgage,  ail  the  time.  The  mort- 
gagors did  not  deliver  the  property  to  her 
in  payment  of  her  debt  She  took  it  under 
the  assumed  right  given  by  the  mortgage." 
He  then  refers  to  the  opinion  of  Judge 
Earl  in  Tremaine  v.  Mwrtimer,  128  N.  Y. 
1,  27  N.  E.  1060,  where  that  learned  Judge 
says  that  "the  mortgagor  in  a  mortgage 
which  has  not  been  filed  may,  as  between 
himself  and  his  creditors,  treat  the  mort- 
gage as  if  it  did  not  exist,  and,  before  the 
creditors  obtain  a  lien  on  the  property,  he 
may  deal  with  it  in  any  honest  way.  He 
may  sell  it,  or  assign  and  transfer  it  and 
give  an  absolute  title,  or  he  may  deliver 
the  property  to  the  mortgagee  in  payment 
of  his  debt"  And,  again,  in  distinguishing 
two  other  cases,  he  says:  "It  will  be  seen, 
upon  a  perusal  of  the  facts,  that  it  was  the 
act  of  the  mortgagor  by  bis  general  assign- 
ment in  each  of  the  cases  made  subse- 
quent to  the  making  of  the  mortgage,  which 
transferred  the  title,  and  caused  the  deci- 
sions In  those  cases."  The  language  of 
Judge  Earl,  above  quoted,  is  quite  in  point 
None  of  the  cases  cited  by  counsel  go  fur- 
ther than  the  two  just  referred  to,  and  the 
radical  difference  between  those  cases  and 
that  in  hand  is  that  in  the  New  York  cases 
possession  was  taken  and  title  claimed  un- 
der a  mortgage  absolutely  void  at  the  mo- 
ment when  possession  was  taken.  Here, 
whatever  change,  actual  or  constructive,  of 
possession  took  place,  occurred  at  the  mo- 
ment when  the  mortgage  was  executed;  so 
that  it  was  always  either  absolutely  void 
or  absolutely  good.  Here  it  is  plain  that 
Mrs.  August  claimed  and  got  nothing  under 
the  mortgage.  The  mortgagors  remained 
in  possession,  and  sold  the  goods,  and  vol- 
untarily paid  the  proceeds  to  their  mother. 


In  answer  to  the  very  able  and  ingenious 
argument  of  the  counsel  for  complainant 
upon  this  point,  I  make  this  general  re- 
mark: It  seems  to  me  that  the  complainant 
is  in  this  dilemma:  If  Mrs.  August  did  not 
take  possession  under  the  mortgage,  as  is 
alleged,— and  as  I  find,— then  it  was  abso- 
lutely void.  She  claims  nothing  under  It; 
and  her  sons  had  the  right  as  against  com- 
plainant, to  sell  the  property,  and  pay  her 
her  debt  out  of  the  proceeds.  If,  however, 
the  sons,  or  any  other  person  acting  as  her 
agent,  took  possession  of  the  goods,  it  be- 
ing admitted  that  whatever  possession  was 
taken  was  taken  immediately,  then  the  mort- 
gage was  perfectly  good;  and  I  do  not  see 
how  the  complainant  can  say,  In  this  case, 
that  it  was  void  for  one  purpose  and  good 
for  another.  In  other  words,  the  two  sons 
were  in  the  actual  possession  of  the  goods, 
and  such  possession  was  either  in  their  own 
right,  as  owners  and  mortgagors,  or  In  the 
right  of  their  mother,  as  mortgagee,  as  her 
agents  and  representatives.  In  either  case, 
they  had  the  right  to  sell  the  goods,  and  she 
had  the  right  if  her  claim  was  just  to  receive 
and  hold  the  proceeds  of  sales,  as  against  their 
creditors  not  having  actual  liens.  As  between 
mother  and  sons,  this  mortgage  was  good, 
though  void  as  to  creditors;  and  the  right 
of  the  mortgagor  and  owner,  while  in  pos- 
session and  before  levy  made,  to  sell  and 
dispose  of  the  chattels,  with  the  consent  of 
the  mortgagee  of  a  mortgage  void  as  to  cred- 
itors, and  to  pay  the  proceeds  to  the  mort- 
gagee, is  conceded,  not  only  by  the  two 
cases  relied  upon  by  the  complainant  and 
above  mentioned,  but  by  other  New  York 
cases,— notably  Kitchen  v.  Lowery,  127  N. 
Y.  53,  27  N.  E.  357.  It  follows  that  this  last 
question  of  law  I  must  decide  against  the 
complainant  and  hold  that  if  August  Bros, 
did,  in  good  faith,  owe  their  mother  the 
moneys  claimed,  they  had  a  right  to  sell 
the  goods  and  pay  the  proceeds  to  her,  and 
thereby  prefer  her  as  a  creditor. 

The  argument  that  the  Instrument  in  ques- 
tion was  actually  made  use  of  to  hinder 
creditors  has  not  escaped  my  attention.  The 
evidence  indicates  that  the  bulk  of  the  goods 
was  sold  after  complainant  recovered  judg- 
ment in  New  York.  No  proof  was  offered  to 
show  that  the  mortgage  was  at  any  time 
used  to  prevent  the  sheriff  from  making  a 
levy.  No  proof  was  offered  that  he  ever  at- 
tempted to  make  one.  The  law  governing 
the  case  being  well  known  to  complainant, 
it  follows  that  the  Instrument  could  not 
stand  in  the  way  of  the  sheriff's  making  a 
levy,  except  when  set  up  by  some  one  in  the 
actual  possession  of  the  goods,  as  the  agent 
and  representative  of  Mrs.  August  the  mort- 
gagee; for,  in  order  to  satisfy  the  statute. 
the  possession  must  not  only  be  actual,  but 
continued.  Now,  there  is  no  proof  of  any 
such  claim  made  to  the  sheriff.  On  the  other 
hand,  it  appears  that  the  defendant  Jacob 
was  examined  upon  supplemental  proceed- 
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ings  upon  complainant's  Judgment,  In  New 
York,  on  the  15th  of  February,  1894.  He 
then  disclosed  the  'whereabouts  of  the  stock 
of  goods,  and  the  fact  that  it  had  been  trans- 
ferred to  his  mother,  in  payment,  or  at- 
tempted payment,  of  her  claim  against  the 
firm,  and  that  he  and  his  brother  were  in 
actual  possession,  and  engaged  hi  selling  the 
goods,  and  were  paying  the  proceeds  over  to 
their  mother.  The  general  nature  of  the 
deed  of  transfer  was  stated  by  the  deponent 
from  memory,  and  its  present  possession  and 
custody  by  his  mother's  counsel  in  New 
York  frankly  and  freely  stated.  Whether  an 
effort  was  made  at  that  time  by  complain- 
ant to  see  and  ascertain  Its  true  nature  does 
not  appear.  But  it  does  appear  that  It  was 
produced  by  some  person,  and  seen  by  coun- 
sel for  complainant  at  the  examination  of  the 
defendants  held  under  the  bill  for  discovery 
before  a  master  in  May,  1894,  and  the  true 
situation  of  affairs,  and  the  legal  rights  of 
the  parties,  were  then  fully  developed  and 
made  plain.  There  was  no  concealment.  At 
that  time,  only  about  $7,000  of  goods  had 
been  sold,  while  the  total  sales  reached  $19,- 
000.  Complainant's  Judgment  is  less  than 
$7,000.  It  thus  appears  that  complainant  had 
ample  opportunity  to  issue  an  alias  execution 
in  New  York,  and  levy  upon  goods  enough 
to  pay  its  debts,  after  It  had  complete  in- 
formation as  to  the  situation  of  affairs  and 
the  rights  of  the  parties.  Why  such  pro- 
ceeding was  not  taken  does  not  appear.  No 
point  was  made  that  the  complainant  obtained 
a  lien  under  the  laws  of  New  York,  upon  tne 
goods,  by  the  mere  delivery  of  the  execution 
to  the  sheriff  without  actual  levy. 

4.  This  brings  me  to  the  question  of  fact 
In  the  cause,  was  there  an  actual  debt  due 
from  August  Bros,  to  their  mother  7  The  an- 
swer to  this  question  requires  us  to  go  back 
to  the  original  formation  of  the  firm  of  Au- 
gust Bros.,  in  the  year  1878,  and  to  the  situ- 
ation of  the  family  at  that  time.  Simon  Au- 
gust, the  father,  who  has  died  pending  this 
suit,  and  before  the  bearing,  was  for  many 
years  a  merchant  in  the  clothing  trade  in 
the  city  of  New  York,  being  the  head  of  the 
mercantile  house  of  August,  Bernheim  & 
Bauer,  which  was  continued,  after  his  re- 
tirement, under  *the  name  of  Bernheim, 
Bauer  &  Co.  The  uncontradicted  evidence 
of  his  wife  and  children  is  that  he  was,  at 
one  time,  a  man  of  considerable  means,  and 
of  good  commercial  standing.  They  had  four 
sons,  whose  names,  stated  in  the  order  of 
their  ages,  are  Ellas,  Jacob  S.,  Abraham  S., 
and  Charles.  Ellas  and  Jacob  formed  the 
first  partnership  of  August  Bros.,  in  1878. 
They  had  some  little  money  of  their  own, 
awl  other  moneys  were  given  to  them  by 
their  father  and  mother,  to  use  as  capital. 
In  addition  to  out  and  out  gifts,  their  father 
and  mother,  as  they  allege,  also  loaned 
them  money.  The  books  of  August  Bros, 
show  a  credit  to  Henrietta  August,  on  Sep- 
tember 17,  1878,  of  $6,000  cash.    She  is  aft- 


erwards credited  regularly  with  interest  on 
that  sum,  and  charged  with  some  small  pay- 
ments, apparently  on  account  of  interest. 
The  first  question  is  as  to  the  origin  of  that 
$6,000.  She  says  that  It  was  the  proceeds 
of  a  mortgage  which  she  had,  and  which 
she  sold,  and  the  origin  of  the  mortgage  debt 
was  money  which  her  husband  gave  her, 
from  time  to  time,  for  the  support  of  the 
family,  and  for  her  own  use,  and  that,  being 
of  a  saving  disposition,  she  saved  it  up  and 
accumulated  it  She  certainly  had  money  in 
savings  banks,  prior  to  1878,  to  the  amount 
of  several  thousand  dollars,  as  shown  by  the 
bank  accounts.  The  father's  account  is  also 
credited,  at  the  same  time,  on  the  books, 
with  $30,000  or  more  cash  loaned.  On  the 
2d  of  January,  1880,  the  third  son,  Abraham 
8.  August,  was  admitted  as  a  partner  into 
the  firm  of  August  Bros.,  although  he  was 
not  yet  quite  of  age,  and  on  that  day  his 
mother,  as  the  defendants  all  swear,  made 
him  a  present  of  $0,000,  and  his  father  made 
him  a  present  of  $4,000,  to  put  in  as  capital, 
and  his  mother's  account  on  the  books  of  the 
firm  is,  on  that  day,  charged  with  $6,000, 
and  his  father's  account  with  $4,000,  and 
both  sums  credited  to  Abraham  &  August. 
Then,  on  the  last  day  of  that  year  (1880), 
the  account  of  Simon  August  on  the  books 
is  charged  with  $10,000,  and  the  account  of 
Henrietta  August  is  credited  with  $10,000 
transferred  from  the  account  of  Simon. 
This,  the  defendants  swear,  was  a  present 
from  the  father  to  the  mother,  perfected  by 
a  transfer  by  debit  and  credit  from  the 
father's  to  the  mother's  account,  and  this  is 
the  real  commencement  of  her  claim.  She  is 
credited  with  interest  on  that  sum,  from 
year  to  year,  up  to  the  31st  of  December, 
1881,  and  charged  with  some  payments  made 
on  account.  She  is  further  credited,  on  the 
19th  of  September,  1884,  with  the  sum  of 
$4,692.03.  This  sum,  the  sons  explain,  was 
not  paid  in  to  the  firm  at  that  time,  but  was 
the  accumulation  of  a  series  of  loans  in 
smaller  sums,  previously  from  time  to  time 
made  by  their  mother  to  the  firm,  and  car- 
ried on  the  petty  cash  book,  and  then,  on 
September  19,  1884,  by  her  direction,  trans- 
ferred in  a  lump  from  that  book  to  her  gen- 
eral account;  so  that,  on  the  31st  of  Decem- 
ber, 1884,  she  stands  credited  with  a  balance 
of  $15,372.58.  She  is  credited  with  interest, 
from  time  to  time,  on  that  sum,  and  on  the 
17th  of  June,  1886,  she  Is  credited  with  the 
sum  of  $6,758.14,  which,  like  the  previous 
sum  of  $4,692.03,  under  date  of  September 
19,  1884,  was  composed,  as  her  sons  swear, 
of  Items  of  money  previously  deposited  by 
her  with  them  from  time  to  time,  and  enter- 
ed on  the  petty  cash  book,  and  then  trans- 
ferred, by  her  direction,  in  a  body,  to  her 
ledger  account.  Afterwards,  Interest  Is  add- 
ed, and  charges  made  for  moneys  paid,  so 
that  the  balance  on  the  31st  of  October,  1887, 
was  $23,864.50.  That  balance  Is  found  on 
ledger  No.  3  of  August  Bros.    Ledger  No.  4 
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of  August  Bros.,  and  the  accompanying 
Journal,  are  missing.  They  coverau  the  pe- 
riod from  1887  to  the  fall  of  1890.  On  Jan- 
uary 1,  1890,  Ellas  August  left  the  Arm,  and 
the  business  was  continued,  under  the  same 
name,  by  the  two  brothers,  Jacob  and  Abra- 
ham, the  defendants  herein.  Their  ledger, 
called  "Ledger  No.  1  of  the  new  firm,"  shows 
a  credit  to  Henrietta  (there  called  Hen- 
rietta 8.  August,  meaning  Henrietta,  the 
wife  of  Simon,  to  distinguish  her  from  an- 
other Henrietta  August,  the  wife  of  another 
man  of  that  name),  January  6,  1891,  of 
$481.22;  October  SI,  1801,  interest  and  dis- 
count, $28.87;  November  1st,  cash,  $1,500,  and, 
on  the  same  day,  of  $25,000,  it  being  al- 
leged and  sworn  to  by  the  defendants  that 
that  $25,000  was  the  balance  due  her  upon 
the  last  ledger,  No.  4,  of  the  previous  firm 
of  August  Bros.,  their  evidence  being  that, 
on  the  last  day  of  the  year  1890,  there  was 
due  her  $25,481.22  on  the  missing  ledger,  and 
of  that  sum  $481.22  was  carried  forward  to 
the  new  Arm  ledger,  on  the  6th  of  January, 
1891,  and  the  even  money,  $25,000,  stood  to 
her  credit  on  the  old  ledger,  until  the  1st  of 
November,  when  it  was  transferred  to  the 
new  ledger,— the  reason  for  this  delay  being 
that  the  old  firm  was  in  liquidation,  and 
these  and  similar  accounts  were  not  carried 
forward  to  the  new  firm  ledger  until  the 
solvency  of  the  old  firm  was  proven  by  Its 
liquidation.  They  swear  that  It  was  so 
proven,  and  that  the  old  Arm's  debts  were 
all  paid,  and  the  stock  of  goods  taken,  by 
the  new  Arm,  and  that  the  mother  directed 
that  her  account  should  be  transferred  to  the 
new  Arm.  (She  Is  further  credited  with  in- 
terest and  discounts,  and  with  divers  items 
of  cash,  so  that  the  balance  on  the  5th  of 
December,  1892,  was  $27,258.7«.  The  Arm 
fell  Into  difficulties  early  In  1893,  and  at- 
tempted to  liquidate.  They  paid  a  great 
many  of  their  debts,  aggregating  a  large  ma- 
jority of  their  indebtedness,  moved  away 
from  their  former  place  of  business,  and 
placed  their  remaining  stock  of  goods  in  the 
subcellar  of  the  Arm  of  Bernheini,  Bauer  & 
Co.,  and  sold  them  out,  as  before  stated,  and 
paid  the  proceeds  to  their  mother,  In  pay- 
ment of  this  debt.  The  original  books  of  the 
Arm  were  produced  in  court,  having  been 
taken  possession  of  by  a  receiver  appointed 
under  supplemental  proceedings  to  Judgment 
in  the  city  of  New  York,  and  were  inspected 
by  the  court  In  addition  to  the  entries  on 
the  books  themselves,  Mrs.  August  produced 
seven  statements,  purporting  to  be  tran- 
scripts of  the  ledger,  made  from  time  to  time, 
in  the  handwriting  of  some  bookkeeper  or 
member  of  the  Arm,  which  she  said  were 
sent  to  her  from  time  to  time  for  her  satis- 
faction. They  are  dated,  respectively,  Jan- 
nary  1,  1885,  January  22,  1886,  January  1, 
1887,  November  1,  1887,  October  31,  1888, 
November  1,  1890,  and  November  1,  1891.  A 
comparison  with  the  ledgers  produced  shows 
them  to  be  true  transcripts,  so  far  as  the 


books  are  produced.  They  have  the  appear- 
ance of  being  genuine,  and  of  having  been 
made  at  the  time  they  respectively  bear 
date.  No  promissory  note  was  ever  given, 
or  other  evidence  of  indebtedness,  except 
these  statements.  She  swears  that  she  trust- 
ed her  sons  to  take  care  of  her  money,  and 
pay  her  interest  on  it,  and  that  the  state- 
ments of  account  which  she  received  from 
time  to  time  were  all  the  evidence  that  she 
required  or  desired.  There  is  no  room  for 
doubt  as  to  the  authenticity  of  the  books, 
or  the  genuineness  of  the  entries  found  there- 
in. The  statements  of  account  produced  by 
Henrietta  supply  documentary  evidence  of 
the  existence  of  the  balance  in  her  favor  on 
the  missing  ledger  No.  4.  If  these  facts  are 
reliable,  then  the  Indebtedness  is  estab- 
lished. 

Their  reliability  la  attempted  to  be  met 
and  overthrown  by  the  preliminary  exami- 
nations, taken  under  the  creditors'  bill,  of 
the  three  defendants  Henrietta,  Jacob,  and 
Abraham.  1  have  read  those  examinations 
with  great  care,  and  have  compared  them 
with  the  evidence  of  the  same  persons  given 
orally  at  the  hearing  of  the  cause,  and  with 
the  entries  on  the  books,  and  I  And  that,  while 
there  are  some  apparent  inconsistencies  raised 
from  the  casual  reading  of  the  preliminary  ex- 
amination, upon  closer  examination  most  of 
them  disappear  or  are  otherwise  satisfac- 
torily accounted  for.  Mrs.  August  never 
saw  the  books  of  account,  knew  nothing 
about  them,  except  as  she  was  furnished 
with  statements.  I  think  It  quite  manifest 
that,  when  she  was  Arst  examined,  she  had 
not  looked  at  the  statements  for  a  long  time, 
—In  fact,  had  not  prepared  herself  at  all  for 
the  examination.  She  Is  of  foreign  birth, 
and  speaks  and  understands  our  language 
pretty  well,  but  not  perfectly.  She  is  some- 
what advanced  in  years.  The  most  suspi- 
cious thing  in  her  evidence  is  that  she  at 
Arst  had  forgotten  that  her  husband  had 
given  her  $10,000  to  loan  to  the  Arm;  but  I 
think,  taken  altogether,  her  evidence  is  clear- 
ly consistent  with  the  evidence  of  her  sons 
and  the  books,  Including  the  transcripts 
from  the  savings  bank  books  which  have 
been  put  in  evidence;  tha^t  she  was  a  saving 
woman,  and  did  put  by  money,  from  time  to 
time,  as  she  received  it;  and  that  her  money 
was  put  to  her  account  with  her  sons,  from 
time  to  time,  in  comparatively  small 
amounts.  There  Is  no  dispute  but  that  her 
husband  was,  at  that  time,  a  man  of  consid- 
erable means,  in  good  mercantile  standing 
up  to  a  very  recent  date;  and  there  is  noth- 
ing Improbable  In  the  statement  that  he 
made  her  presents  from  time  to  time  of  mon- 
ey, and  that  she  saved  considerable  of  what 
was  given  her  for  her  personal  use,  and 
what  may  be  termed  '•house  money."  The 
conclusion  that  I  have  reached  on  this  part 
of  the  case  is  contrary  to  my  Arst  Impres- 
sions, and  Is  made  in  full  consciousness  of 
the  duty  of  the  court  to  scrutinise  these 
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family  accounts  with  great  care.  Notwith- 
standing these  considerations,  I  am  forced 
to  the  conclusion  that  the  debt  to  Henrietta 
was  a  real  one,  in  one  sense  of  the  word,— 
that  Is  to  say,  it  was  not  In  any  sense  flcrJ- 
dous;  the  money  was  originally  bad  and 
used  by  the  old  Arm. 

It  is  urged  that,  even  If  that  be  so,  and  the 
old  firm  did  actually  have  their  mother's 
money  to  the  extent  claimed,  still  It  does  not 
sufficiently  appear  that  the  debt  was  not,  In 
fact,  paid  by  the  old  firm  in  the  course  of  Its 
liquidation;  that  there  are  circumstances 
tending  to  show  that  such  was  the  fact  In 
the  first  place,  it  is  urged  that  the  absence 
of  the  last  ledger,  No.  4,  of  the  old  firm,  and 
the  corresponding  Journal,  Is  suspicious,  and 
not  well  accounted  for.  So  far  as  relates 
to  the  accounts  given  by  the  members  of  the 
Arm.  under  oatb,  of  the  loss  of  those  books, 
I  cannot  say  that  there  was  anything  sus- 
picious in  the  manner  in  which  that  evidence 
was  given.  The  remarkable  circumstance 
is  that  two  large  books  like  these  should 
have  disappeared,  and  not  reveal  themselves 
upon  the  careful  search  which  appears  to 
have  been  made.  All  the  books  were  moved 
with  and  at  the  same  time  as  the  stock  of 
goods  was  moved  from  the  store  formerly 
occupied  by  August  Bros,  to  that  of  Bern- 
heim,  Bauer  &  Co.  and  these  two  books  in 
question  were  first  missed  after  that  re- 
moval. The  brothers  swear  that  diligent 
search  was  Immediately  made  for  them, 
without  success.  The  only  probable  theory 
that  suggests  Itself  to  my  mind,  as  to  their 
loss,  Is  that  they  were  separated  from  the 
larger  mass  for  the  purpose  of  the  liquida- 
tion of  the  old  firm,  and  were  never  restored 
to  their  proper  place,  and  were  overlooked. 
Another  circumstance  relied  upon  as  suspi- 
cious Is  that  the  entry  on  the  ledger  of  the 
old  firm  of  $25,481.22  as  of  November  1,  1800, 
to  the  credit  of  Mrs.  August,  appears  to  have 
been  made  at  two  sittings,— the  figures  "25" 
at  one  time,  and  the  figures  "481.22"  at  an- 
other time.  How  long  apart  the  sittings 
were  the  expert  was  unable  to  state.  I  have 
already  referred  to  the  separation  of  these 
two  component  parts  of  the  whole  sum  of 
I23.4S1.22  on  the  ledger  of  the  later  firm. 
The  ledger  upon  which  this  difference  was 
found  by  the  expert  was  an  extra  ledger, 
called  a  pocket  ledger,  kept  by  the  firm  as 
a  transcript  of  their  regular  ledger,  and  de- 
posited each  night  in  a  neighbor's  safe  for 
safety  in  case  of  fire.  The  one  In  question 
covered  but  a  few  of  the  last  entries  of  the 
year  1800,  which  was  the  last  year  of  the 
existence  of  the  old  firm  of  August  Bros. 
They  seem  to  have  made  up  their  accounts 
each  year  to  November  1,  1800,  and  it  may 
well  be  that  the  figures  "25"  were  written 
first,  and  then,  after  exact  calculations  of  in- 
terest were  made  to  ascertain  the  precise  odd 
dollars  and  cents  due,  the  figures  "481.22" 
were  added,— it  may  be  half  an  hour,  or  an 
hour,  or  24  boars,  later.     While  I  am  pretty 


well  satisfied  that  the  expert's  evidence  is 
reliable,  I  am  not  satisfied  that  they  indi- 
cate any  fraudulent  manufacture  of  a  debt. 
The  circumstances  do  not  reveal  any  occa- 
sion that  the  firm  had,  at  that  time,  to  in- 
dulge in  any  such  fraudulent  entries.  The 
other  books  of  the  firm,— the  check  books, 
bank  pass  books,  and  others,— showing  their 
dally  transactions,  were  preserved.  The 
complainant  had  access  to  them  while  they 
were  in  the  possession  of  August  Bros.,  and 
they  were  subsequently  taken  away  by  the 
receiver,  and  produced  at  the  trial  by  the 
complainant.  They  had  every  opportunity 
to  ascertain  whether  they  disclosed  any  evi- 
dence of  payment  of  this  large  sum  to  Mrs. 
Henrietta  August  No  such  evidence  Is 
pointed  out.  I  find  myself  unable  to  infer  a 
payment  of  this  loan  from  the  circumstan- 
ces referred  to. 

But  counsel  for  complainant  take  the  fur- 
ther point  that,  these  family  accounts.  In- 
cluding one  not  before  mentioned,— to  Minnie 
August,  the  wife  of  Jacob,— were  so  arranged 
and  carried  on  the  books  as  to  work  a  fraud 
on  the  creditors,  and  should  not  be  paid  un- 
til after  the  creditors  are  paid,  they  being, 
in  point  of  fact,  as  against  creditors,  mere 
contributions  to  the  capital,  and  subject  to 
the  payment  of  all  the  debts.  I  am  unable 
to  find  anything  in  the  evidence  to  warrant 
that  conclusion.  It  does  not  appear  that 
representations  were  ever  made  by  the  firm, 
as  to  their  capital,  In  which  a  fraudulent  use 
was  made  of  these  loans,  or  that  their  in- 
debtedness to  their  relatives  was  ever  de- 
nied or  concealed.  The  fact  that  persons  so 
engaged  in  business  are  liable  to  owe  con- 
fidential debts  is  notorious,  and  creditors  in- 
quiring into  the  financial  standing  of  their 
debtors,  or  proposed  debtors,  always  make 
inquiries  on  that  subject  These  credits  to 
their  relatives  were  kept  openly,  upon  their 
regular  ledgers,  and  I  am  unable  to  perceive 
upon  what  principle  It  can  be  held  that  they 
were  capital,  and  not  debts.  I  think  the 
bill  should  be  dismissed,  and  will  so  advise. 


PENNSYLVANIA  R.  CO.  et  al.  v.  UNITED 
STATES  PIPE-LINE  CO.  «t  al. 

(Court  of  Chancery  of  New  Jersey.     Feb.  5, 
1806.) 

Vendor  axd  Pckchaser— Specific  Performance 
— Laches—  Boxa  Fids  Purchaser. 
In  case  a  railroad  company  enters  Into  an 
agreement  with  the  owner  for  the  purchase  of 
certain  lands;  takes  possession  of  such  lands; 
erects  an  embankment  thereon  20  feet  high, 
with  an  arch  or  culvert  over  a  highway  crossing 
said  lands;  lays  its  tracks  and  runs  its  trains 
over  said  embankment  and  culvert,  with  the 
knowledge  and  acquiescence  of  the  vendor  for  9 
years,  and  his  heirs  at  law  and  legal  personal 
representatives  for  over  80  years, — such  com- 
pany, having  been  in  open  and  notorious  posses- 
sion of  the  premises  for  at  least  40  years,  is  en- 
titled to  a  decree  of  specific  performance  against 
one  who  took  title  from  the  executor  of  the 
vendor  to  said  company,  and  is  entitled  to  an  in- 
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junction  against  an  individual  or  a  private  cor- 
poration who  threatens  to  open  trenches  and  lay 
iron  pipes  in  such  highway,  where  such  high- 
way crosses  the  land  so  agreed  to  be  conveyed. 
Lapse  of  time,  in  such  case  is  no  bar,  unless  the 
vendor  takes  steps  to  make  it  so.  Nor  can  any 
one  claim  to  be  a  bona  fide  purchaser.  Such 
subsequent  purchaser  takes  with  notice,  and 
holds  the  legal  title  for  the  first  vendee,  who  is 
the  owner  of  the  equitable  title. 
(Syllabus  by  the  Court.) 

BUI  by  the  Pennsylvania  Railroad  Compa- 
ny and  others  against  the  United  States  Pipe- 
Line  Company  and  others  for  specific  per- 
formance.   Decree  for  complainants. 

Allan  H.  Strong  and  Chas.  Gummere,  for 
complainants.  Henry  S.  Harris  and  Joseph 
M.  Roseberry,  for  defendants. 

BIRD,  V.  C.  The  Pennsylvania  Railroad 
Company,  one  of  the  complainants,  Is  the 
lessee  of  all  the  franchises,  rights,  and  Inter- 
ests of  the  Belvldere  Delaware  Railroad  Com- 
pany, the  other  complainant,  and  Is  in  the 
undisputed  possession  of  the  road  construct- 
ed by  the  latter  company  in  the  years  1854 
and  1855,  and  from  thence  until  now  the 
road  has  been  In  constant  operation.  The 
defendant  Is  a  corporation  under  the  laws  of 
the  state  of  Pennsylvania,  and  through  the 
agency  or  instrumentality  of  one  Breckin- 
ridge, who  is  also  a  party  defendant,  Is 
about  to  lay  pipes  to  conduct  Its  oil  from 
the  state  of  Pennsylvania,  under  the  surface 
of  the  earth,  to  tide  water  on  the  New  Jer- 
sey coast.  In  order  to  complete  the  connec- 
tion of  its  pipes,  it  is  about  to  open  a  trench 
in  the  public  highway  over  which  the  tracks 
of  the  complainant  company  are  laid.  The 
defendants  hare  written  consent  of  the  town- 
ship committee  of  the  township  through 
which  the  road  runs  to  dig  such  trench  with- 
in the  line  of  the  road,  upon  certain  condi- 
tions, for  the  purpose  of  laying  its  pipes. 
The  railroad  company  object  to  any  inter- 
ference with  the  premises  In  question  by  the 
pipe  lines,  and  have  filed  this  bill,  asking  foe 
an  Injunction  prohibiting  the  defendants 
from  proceeding  to  effect  any  such  purpose. 
The  complainants  first  claimed  title  in  fee 
simple  to  the  premises  in  question  by  vir- 
tue of  a  deed  of  conveyance  from  one  Thom- 
as Lomason,  subject  only  to  the  easement 
of  the  public  road.  The  defendants  answer- 
ed, and  set  up  title  to  the  said  premises  in 
Breckinridge,  one  of  the  defendants,  by 
virtue  of  several  deeds  of  conveyance  which 
passed  said  title  from  one  William  P.  Rob- 
eson. Upon  the  hearing  on  the  order  to 
show  cause  why  an  Injunction  should  not 
Issue,  the  complainants  produced  the  articles 
of  agreement  hereinafter  set  forth,  entered 
into  between  the  said  William  P.  Robeson 
and  one  John  M.  Sberrod  and  the  Belvldere 
Delaware  Railroad  Company,  by  Ashbel 
Welch  its  agent,  in  and  by  which  the  said 
Robeson  and  Sherrod  agreed  to  convey  cer- 
tain lands,  among  which  was  the  lot  In 
question,   to   the   Belvldere  Delaware   Rail- 


road Company.  The  object  of  the  bill  being 
the  restraint  of  the  defendants  from  Inter- 
fering with  the  premises  in  question  by  lay- 
ing their  pipe,  It  was  believed  that  it  was 
within  the  constant  practice  of  the  court 
to  permit  such  amendments  as  would  make 
the  allegations  harmonize  with  the  proofs. 
The  bill  was  amended  accordingly.  The  com- 
plainants' chief  reliance  is  upon  the  allega- 
tion In  their  amended  bill  that  the  equitable 
ownership  of  the  fee,  and  the  right  of  ab- 
solute control,  of  the  soil,  for  all  purposes, 
except  the  use  of  the  surface  for  a  public 
highway,  is  in  them.  They  claim  such  eq- 
uitable ownership  by  virtue  of  the  agree- 
ment referred  to,  of  which  the  following  is 
a  copy:  "Articles  of  agreement  entered  into 
this  twenty-fifth  day  of  June,  Anno  Domini 
1851,  between  William  P.  Robeson  and  John 
M.  Sherrod,  Esquires,  of  the  town  of  Bel- 
vldere, In  the  county  of  Warren  and  state 
of  New  Jersey,  and  the  Belvldere  Delaware 
Railroad  Company,  by  Ashbel  Welch,  an 
agent  duly  authorized  by  the  board  of  di- 
rectors. Said  Robeson  and  Sherrod,  for  and 
in  consideration  of  the  sum  of  one  dollar  to 
be  paid  to  each  of  them  by  said  company, 
and  In  consideration  of  the  benefits  which 
the  Belvldere  Delaware  Railroad,  If  con- 
structed, will  produce  to  their  property,  here- 
by agrees  to  convey  In  fee  simple,  each,  so 
much  of  the  land  as  belongs  to  himself  sep- 
arately, and,  both,  so  much  of  the  land  the; 
now  hold  In  common,  lying  on  the  route  of 
the  said  railroad,  In  the  township  of  Ox- 
ford and  county  of  Warren  aforesaid,  any- 
where between  the  farm  of  William  White 
(below  Thomas  Lomason's  farm)  and  the 
land  of  John  Hoff,  Jr.  (above  Abraham  Mc- 
Murtrie's  laud),  as  may  be  sufficient  for  the 
construction  of  said  railroad,  with  Its  ditches 
and  appendages,  and  for  procuring  materials, 
reserving  the  timber  on  said  land,  also  the 
buildings,  and  the  following  rights,  to  wit: 
The  right  of  passing  with  teams  or  otherwise 
across  the  said  railroad  on  the  strip  of  land 
or  lane  lying  between  lands  of  Abraham  Mc- 
Murtrie,  Jr.,  and  John  Hoff,  Jr.;  the  right 
of  crossing  over  said  railroad,  with  teams 
or  otherwise,  at  such  points  as  shall  be  nec- 
essary for  full  and  convenient  access  to  their 
mills  or  other  works  erected  or  to  be  erected: 
also,  the  right  of  passing  their  shafts,  belts, 
or  contrivances  for  transmitting  power  from 
water  wheels  near  the  river  to  buildings 
above  said  railroad,  through  openings  under 
the  same,  provided  said  railroad  shall  be 
constructed.  And  the  said  company  agree 
to  pay  the  said  sum  of  money  for  said  land, 
and  to  make  crossings  for  teams  or  other- 
wise at  such  places  as  shall  be  necessary  for 
the  purposes  of  Bald  Robeson  and  Sherrod. 
with  good  approaches  to  said  crossings,  and 
to  make,  when  necessary,  openings  under 
their  railroads  for  the  passage  of  belts, 
shafts,  or  other  contrivances  for  the  trans- 
mission of  power,  and  to  pay  the  Increased 
expense,  which  said   Robeson   and   Sherrod 
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shall  Incur  in  constructing  their  water-power 
canal,  over  and  above  what  would  be  the 
expense  If  said  railroad  had  not  interfered 
with  the  location  of  said  water-power  canal, 
and  to  remove  all  buildings  on  the  route  of 
said  railroad  through  said  land  to  a  proper 
distance.  This  agreement  shall  apply  to  the 
lot  now  owned  by  Miss  Allan  Mowry,  if 
purchased  by  any  of  the  parties  hereto. 
Witness  our  hands  the  day  &  year  first  above 
written.  J.  M.  Sherrod.  Wm.  P.  Robeson. 
Ashbel  Welch,  Agent  Bel.  Del.  R.  R.  Co. 
Present,  Martin  Coryell."  As  the  said  agree- 
ment was  executed  In  1831,  the  Belvidere 
Delaware  Railroad  Company,  lessors  of  the 
complainant,  completed  the  construction  of 
its  road  in  the  year  1835,  and  at  once  com- 
menced the  running  of  its  trains  over  the 
route  so  constructed.  This  it  continued  until 
1874,  when  it  leased  all  its  rights  to  the 
Pennsylvania  Railroad  Company,  which  has 
continued  in  the  possession  and  actual  use 
of  said  route  until  the  present  time.  It  is 
not  disputed  but  that  the  former  company 
took  possession  of  the  parcel  of  land  in  ques- 
tion by  virtue  of  this  agreement.  The  com- 
plainants claiming  to  have  the  equitable  ti- 
tle under  this  agreement,  they  now  seek  the 
conveyance  of  the  legal  title  from  said 
Breckinridge,  as  well  as  an  injunction  pro- 
tecting them,  in  such  title,  from  said  Breck- 
inridge, who  claims  the  right  to  lay  the  pipe 
in  question  by  virtue  of  his  legal  title,  and 
of  an  agreement  entered  into  between  him 
and  the  township  authorities  who  have  the 
supervision  of  the  highways. 

It  is  well  settled  that  when  a  vendee  en- 
ters into  possession  under  an  agreement  for 
the  title,  and  performs  such  agreement  upon 
his  part,  he  not  only  has  the  equitable  title, 
but  is  entitled  to  a  specific  performance  of 
such  an  agreement,  whereby  he  shall  have 
the  legal  title  also.  See  Bridge  Co.  v.  Vree- 
land,  4  N.  J.  Eq.  15T,  approved  in  Lawrence 
v.  Lawrence,  21  N.  J.  Eq.  321,  and  many 
cases  cited  below.  In  Van  Blarcom  v.  Kip, 
20  N.  J.  Law,  351,  361,  and  cases  cited,  it 
plainly  appears  that  protection  In  many  cases 
vrill  be  afforded  even  at  law.  The  posses- 
sion in  this  case  has  continued  full  40  years. 
There  is  no  pretense  but  what  such  posses- 
sion was  not  taken  with  the  full  knowledge 
of  William  P.  Robeson  the  owner,  or  at 
least  the  owner  of  the  undivided  three- 
fourths  part.  He  then  lived  at  Belvidere, 
on  the  line  of  the  railroad,  and  within  two 
miles  of  the  land  in  question.  An  embank- 
ment about  20  feet  high  was  raised  across 
this  parcel,  to  secure  the  proper  grade  for 
the  tracks  of  the  railroad,  which  embank- 
ment was  about  50  feet  wide  at  the  base  and 
20  at  the  top.  The  public  road  was  spanned 
by  a  culvert  or  passageway  12  feet  wide, 
supported  by  stone  abutments.  William  P. 
I'.obeson  died  in  1864.  Therefore,  if  he  did 
not  openly  acknowledge  the  right  of  the  rail- 
road company  to  take  possession  and  erect 
and    maintain   its    structure,    he   acquiesced 


therein  for  at  least  nine  years.  And  since 
his  death  no  one  claiming  under  him  has 
raised  any  question  respecting  the  title  of 
the  company,  until  the  year  1895.  This  be- 
ing the  condition  for  all  these  years,  under 
the  cases  cited,  a  court  of  equity  would  sup- 
port the  claim  of  the  complainants,  they  hav- 
ing performed  all  the  conditions  upon  their 
part  to  be  performed,  as  against  William  P. 
Robeson,  or  any  one  claiming  under  him,  ex- 
cept a  bona  fide  purchaser. 

Has  the  railroad  company  so  performed  its 
part  of  the  agreement  as  to  justify  it  in 
speaking  to  the  conscience  of  a  court  of  equi- 
ty? Up  to  and  at  the  time  of  entering  and 
taking  possession,  there  was  but  one  condi- 
tion for  It  to  perform,  and  that  was  the  pay- 
ment of  the  one  dollar  consideration  money. 
There  1b  no  evidence  of  actual  payment. 
Counsel  Insists  that  the  presumption  is  that 
payment  was  made,  from  the  lapse  of  time. 
Doubtless,  an  action  upon  the  part  of  Wil- 
liam P.  Robeson,  or  his  legal  representatives, 
would  be  controlled  by  the  statute  of  limita- 
tions. I  think  that,  when  the  other  consider- 
ations named  in  the  agreement  are  taken  in- 
to the  account,  it  will  be  quite  convincing 
that  the  naming  of  the  sum  of  one  dollar  to 
be  paid  was  merely  nominal,  and  more  for 
the  purpose  of  form  than  of  any  valuable 
significance.  There  are  other  stipulations  in 
the  agreement  which  the  railroad  company 
was  under  obligations  to  perform.  In  deter- 
mining whether  or  not  the  company  has  com- 
piled with  Its  undertakings  in  this  behalf,  so 
as  to  protect  it  in  its  claim  of  title,  we  must 
first  learn  whether  the  conditions  have  been 
created  by  the  act  of  the  other  parties  to  the 
agreement  which  requires  of  the  company 
such  action  upon  its  part  as  is  stipulated 
for.  The  agreement  shows  that  Robeson  and 
Sherrod  reserved,  not  only  the  timber  and 
buildings,  but  also  "the  right  of  passing, 
with  teams  or  otherwise,  across  the  said  rail- 
road, on  the  strip  of  land  or  lane  lying  be- 
tween the  lands  of  Abraham  McMurtrie,  Jr., 
and  John  Hoff,  Jr.;  the  right  of  crossing  over 
said  railroad,  with  teams  or  otherwise,  at 
such  points  as  shall  be  necessary  for  full 
and  convenient  access  to  their  mills  or  other 
works,  erected  or  to  be  erected;  also,  the 
right  of  passing  their  shafts,  belts,  or  con- 
trivances for  the  transmission  of  power;  and 
to  pay  the  increased  expenses  which  said 
Robeson  and  Sherrod  shall  incur  in  construct- 
ing their  water-power  canal,  over  and  above 
what  would  be  the  expense  if  said  railroad 
had  not  interfered  with  the  location  of,  said 
water-power  canal;  and  to  remove  all  build- 
ings on  the  route  of  said  railroad  through 
said  land,  "to  a  proper  distance."  These  are 
all  important  stipulations,  and  show  what 
the  real  consideration  for  the  engagement 
upon  the  part  of  Robeson  and  Sherrod  was. 
The  bill  alleges  performance  of  all  that  was 
required  of  the  railroad  company  under  the 
agreement.  So  far  there  has  been  no  proof 
to  show  that  any  crossing  has  been  required 
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that  was  not  constructed.  Nor  does  it  ap- 
pear that  any  buildings,  mills,  or  other  works, 
of  any  kind,  have  been  constructed  above 
the  said  railroad  by  either  the  said  Robeson 
or  said  Sherrod,  or  any  one  claiming  under 
them,  to  operate  which  It  was  necessary  to 
construct  flumes,  canals,  or  other  channels 
or  communications,  by  water  or  otherwise, 
under  said  railroad,  which,  beyond  question, 
the  railroad  company  obligated  itself  to  con- 
struct, or  to  pay  the  additional  expense  of 
construction  because  of  the  existence  of  said 
railroad.  The  consideration  of  this  branch  of 
the  case  brings  us  to  the  inducements  which 
moved  Robeson  and  Sherrod  to  execute  this 
agreement.  They  were  clearly  other  than 
the  mere  nominal  payment  of  one  dollar  to 
each  of  them.  They  were  Increased  oppor- 
tunities for  the  development  of  their  joint 
and  several  estates.  It  is  clear  that  they 
are  entitled  to  the  Improvements  contemplat- 
ed, within  any  reasonable  time  when  their 
Interests  may  prompt  them  to  move  for  their 
construction  after  the  conveyance.  See  Wil- 
liams v.  Hart,  116  Mass.  513.  These  things 
being  so,  it  would  certainly  be  highly  In- 
equitable for  the  court  to  emasculate-  the 
contract  of  its  mutuality,  and  to  say  that, 
"Notwithstanding  it  is  true  you  have  con- 
structed your  road  at  great  expense,  relying 
upon  your  agreement,  yet,  as  to  this  one  par- 
cel of  land,  you  have  no  right  or  title  other 
than  that  of  a  naked  trespasser;  and  yet 
you  will  be  obliged  to  perform  all  condi- 
tions stipulated  in  that  agreement,  when  re- 
quired so  to  do."  This  may  be  said  of  every 
other  parcel  of  land  included  in  this  agree- 
ment 

But  is  the  defendant  Breckinridge  a  bona 
fide  purchaser?  The  general  rule  undoubt- 
edly is  that  where  a  purchaser  by  virtue  of 
a  written  agreement  enters  into  possession 
with  the  consent  of  the  vendor,  and  per- 
forms his  part  of  the  agreement,  and  such 
possession  is  open,  notorious,  and  unquali- 
fied, no  person  can  claim  title  from  his  ven- 
dor, in  disregard  of  such  possession,  and  en- 
Joy  the  benefits  of  a  bona  flde  purchaser. 
The  possession  of  such  vendee  is  notice  to 
all  the  world.  And  every  person  dealing 
with  such  property  is  chargeable  with  such 
notice  as  he  might  reasonably  be  expected 
to  obtain  upon  Inquiry  of  such  vendee. 
One  of  the  first  cases  upon  this  subject  in 
our  own  state  is  that  of  Diehl  v.  Page,  3  N. 
J.  Eq.  143,  In  which  it  was  declared:  "A 
party  who  purchases  from  one  not  In  pos- 
session of  the  bargained  premises  cannot 
claim  to  be  a  bona  flde  purchaser  without 
notice,  for  possession  in  another  is  notice 
sufficient  to  put  the  party  on  Inquiry."  The 
same  principle  was  recognized  In  McCall  v. 
Yard,  11  N.  J.  Eq.  58;  in  McDavIt  v.  Pierre- 
pont,  23  N.  J.  Eq.  43;  and  in  Johns  v.  Nor- 
ris,  27  N.  J.  Eq.  487,  488.  And  in  Wanner 
v.  Sisson,  29  N.  J.  Eq.  141,  it  was  declared, 
"Possession  by  a  man  or  his  tenant  is  notice 
of  the  title,  equitable  as  well  as  legal,  un- 


der which  he  claims  the  property."  In 
Cooke  v.  Watson,  30  N.  J.  Eq.  345,  where 
partners  who  were  the  owners  of  certain 
real  estate  agreed  to  convey  such  real  estate 
to  a  company,  of  which  the  partners  were 
members,  and  such  company  went  Into  pos- 
session of  such  real  estate,  and  made  im- 
provements, but  took  no  deed  of  conveyance, 
and  a  Judgment  was  afterwards  obtained 
against  one  of  the  partners,  it  was  held  that 
such  Judgment  was  not  a  Hen  upon  the  real 
estate  so  agreed  to  be  conveyed.  See,  also, 
Purcell  v.  Enright.  31  N.  J.  Eq.  74;  2  White 
&  T.  Lead.  Cas.  Eq.  133;  Water-Power  Co. 
v.  Veghte,  21  N.  J.  Eq.  463,  478;  Williamson 
v.  Brown.  15  N.  Y.  354,  360;  Turnpike  Co.  v. 
Conover,  34  N.  J.  Eq.  364.  Where  a  pur- 
chaser of  real  estate  takes  title  with  a 
knowledge  of  such  facts  as  deprive  him  of 
the  rights  of  a  bona  flde  purchaser,  and 
which  show  that  the  equitable  title  is  In  an- 
other than  his  vendor,  he  holds  the  title  for 
the  equitable  owner.  Lamont  v.  Cheshire, 
G5  N.  Y.  42;  Morrison  v.  Wilson,  13  Cal.  494; 
Hoagland  v.  Latourette,  2  N.  J.  Eq.  254; 
Downing  v.  Risley,  15  N.  J.  Eq.  93;  Hatigh- 
wout  v.  Murphy,  22  N.  J.  Eq.  547.  In  Young 
v.  Young,  45  N.  J.  Eq.  41,  16  Atl.  921,  Chan- 
cellor MoffiJl  affirmed  this  doctrine.  Pom. 
Cont.  i  493.  However  technical  these  prin- 
ciples may  be,  when  applied  to  certain  iso- 
lated cases  like  the  present,  yet  they  are  of 
such  universal  application,  and  appear  to  he 
60  well  fortified  by  both  reason  and  author- 
ity, that  they  may  well  be  considered  as  be- 
ing as  firmly  established  as  any  other  rules 
respecting  the  rights  of  property.  Hence, 
when  the  character  of  the  possession  and 
use  Is  considered,  one  is  not  required  to 
spend  time  to  show  that  no  person  could 
treat  respecting  title  to  property  in  Ignorance 
of  such  possession  and  use.  It  would  seem, 
therefore,  that  no  person  claiming  title  by. 
from,  or  under  William  P.  Robeson  is  enti- 
tled to  protection,  in  a  court  of  equity,  as 
against  the  complainants. 

Breckinridge  having  the  legal  title,  if  the 
complainants  have  the  equity  which  they 
claim.  It  can  only  be  asserted  and  maintain- 
ed in  this  court;  and,  this  court  having  ju- 
risdiction, it  Is  eminently  proper,  in  a  case 
like  the  present,  that  It  should  take  all  prop- 
er precautionary  steps  to  protect  the  com- 
plainants in  their  property  rights.  The  tres- 
pass which  Is  threatened  is  a  continuing  one; 
it  Is  a  permanent  appropriation  of  the  prop- 
erty of  the  complainants  to  the  defendants' 
own  use;  and  this  is  increased  in  impor- 
tance by  the  insistence  that  it  is  under  the 
protection  of  the  public  authorities.  Such 
application  was  made  of  the  power  of  a 
court  of  equity  in  Sterling's  Appeal,  111  Pa. 
St  35,  2  Atl.  105.  The  court  said  that  a  gas 
company,  "under  its  charter,  has  no  right  to 
lay  Its  pipes  upon  the  public  road  traversing 
the  lands  of  a  party  objecting  to  the  Impo- 
sition of  such  additional  servitude  on  his 
lands,  and  may  be  restrained  by  Injunction 
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from  so  doing."  The  conrt  said:  "We  are 
satisfied  that  the  appellee  has  no  more  au- 
thority to  do  the  acts  complained  pf  than 
any  unincorporated  association  of  individ- 
uals would  have.  It  follows,  therefore,  that 
appellee  is,  at  best;  a  trespasser  on  the  pub- 
lic highway."  So  much  stress  was  given  to 
the  Blight  additional  burden  which  would  be 
imposed  by  the  mere  use  of  the  soil  for  the 
laying  of  the  pipes  and  the  transmission  of 
oil,  that  it  seems  quite  proper  that  I  should 
use  still  further  the  language  of  the  court  in 
the  Sterling  Case,  supra:  "As  owner  of  the 
land  traversed  by  the  public  road,  be  has 
a  right  to  use  It,  and  the  land  on  which  It  Is 
located,  for  any  purpose  that  will  not  Im- 
pede or  interfere  with  the  public  travel.  By 
appropriating  the  land  for  the  specific  pur- 
pose of  a  common  highway,  the  public  ac- 
quires a  mere  right  of  passage,  with  the 
powers  and  privileges  incident  to  such  right. 
The  fee  still  remains  in  the  landowner,  not- 
withstanding the  public  have  acquired  a 
right  to  the  free  and  uninterrupted  use  of 
the  road  for  the  purposes  of  passing  and  re- 
passing, and  he  may  use  the  land  for  his 
own  purposes  in  any  way  that  Is  not  incon- 
sistent with  the  public  easement.  He  may, 
for  example,  construct  underneath  the  sur- 
face passageways  for  water  and  other  pur- 
poses, or  appropriate  the  subjacent  soil  and 
minerals,  if  any,  to  any  use  he  pleases,  pro- 
vided be  does  not  Interfere  with  the  rights 
of  the  public.  *  •  *  Laying  and  main- 
taining a  pipe  line  at  the  ordinary  depth  un- 
der the  surface  necessarily  imposes  an  addi- 
tional burden  on  the  land,  not  contemplated 
either  by  the  owner  or  by  the  public  author- 
ities when  the  land  was  appropriated  for 
the  purposes  of  a  public  road."  These  prin- 
ciples were  expressed  with  equal  emphasis 
in  the  New  York  court  of  appeals,  in  Gas- 
light Co.  v.  Calkins,  62  N.  Y.  386,  388.  In 
Goodaon  v.  Richardson,  9  Ch.  App.  221, 
8  Eng.  B.  835,  the  court  said:  "Where 
water  pipes  had,  without  the  consent  of  the 
owner  of  the  soil,  been  laid  in  the  soil  of  a 
highway,  an  injunction  to  restrain  the  con- 
tinuance of  the  pipes  was  granted;  the  own- 
er of  the  soil  not  being  left  to  his  remedy  at 
law,  and  not  being  required  to  establish  his 
right  at  law.  The  facts  that  the  soil  under 
the  highway  was  of  no  value  to  the  owner, 
and  that  his  motive  for  applying  to  the  court 
was  not  connected  with  the  enjoyment  of  his 
land,  were  held  not  to  be  reasons  against  the 
granting  of  the  Injunction."  On  the  ques- 
tion of  jurisdiction,  see,  also,  Broome  v.  Tele- 
phone Co.,  42  X.  J.  Eq.  141,' 7  Atl.  851,  and 
High,  InJ.  t  607.  I  do  not  think  that  the 
agreement  of  the  township  authorities  with 
the  defendant  Breckinridge  Is  of  the  slight- 
est support,  by  way  of  defense.  Whatever 
control  the  legislature  has  given  to  them 
over  tbe  highways  of  the  state,  It  certainly 
has  not  conferred  upon  them  the  right  to  con- 
fer special  favors  upon  strangers,  as  against 
the  owners  of  the  fee  in  such  highways. 


Upon  the  argument  it  was  urged  that  the 
lapse  of  time  in  this  case  was  such  a  mani- 
festation of  negligence  as  to  bar  the  com- 
plainant from  every  claim  to  consideration 
In  a  court  of  equity,  In  support  of  which  a 
great  multitude  of  cases  was  cited.  So  far 
as  I  have  been  enabled  to  examine  them,  1 
do  not  find  any  which  bear  the  slightest 
analogy  to  the  case  In  hand,  except  that  of 
Lawrence  v.  Lawrence,  supra,  which  ex- 
pressly cited  and  approved  the  case  of  Bridge 
Co.  v.  Vreelaud,  supra.  In  a  case  like  the 
present,  it  seems  to  me  that  the  negligence 
or  delay,  if  any  one  be  charged  therewith, 
is  chargeable  to  the  vendor,  and  that,  the 
longer  the  delay,  the  greater  the  equity  In 
favor  of  the  complainant,  who  has  gone  into 
possession,  and,  at  enormous  expense,  con- 
structed a  public  work  of  great  magnitude. 
Nothing  would  be  more  inequitable  than  to 
allow  the  vendor  to  stand  by  for  40  years, 
witnessing  such  possession,  improvements, 
and  expenditure  of  money,  and  then  to  sus- 
tain him  In  an  assertion  of  a  claim  of  prop- 
erty against  such  vendee.  Surely  a  second 
vendee,  in  such  a  case,  is  estopped  by  every 
equitable  consideration.  Nor  is  equity  con- 
tent with  setting  up  a  bar  against-  an  ag- 
gressor. In  such  case  it  will  not  only  repel, 
but  will  affirmatively  declare  and  maintain 
the  rights  of  the  first  vendee.  In  tbe  lan- 
guage of  the  chief  justice  In  the  case  of  Erie 
R.  Co.  v.  Delaware,  L.  &  W.  R.  Co.,  21  N. 
J.  Eq.  289,  "Fair  dealing  and  good  con- 
science obviously  required  Robeson  and 
Sherrod  to  assert  their  right  at  the  outset, 
If  it  was  designed  ever  to  do  so."  If  they,  or 
either  of  them,  ever  intended  to  repudiate 
the  agreement,  or  to  resist  the  claims  of  the 
railroad  company  under  that  agreement,  con- 
science and  fair  dealing  required  them  to  act 
with  promptnesa  The  chief  justice  again 
observes:  "From  the  conduct  of  the  com- 
plainants, the  defendants  could  fairly  infer 
that  there  was  no  Intention  to  object  to  tbe 
course  they  were  pursuing;  and  after  action 
has  been  based  on  this  fair  presumption,  and 
great  expense  has  been  incurred,  it  Is  alto- 
gether too  late  for  opposition  to  be  tolerat- 
ed from  the  party  so  having  acquiesced  and 
encouraged.  This  Is  an  equitable  rule,  which 
la  applied  to  a  great  variety  of  cases."  Fry, 
Spec.  Pert.  p.  426,  {  738,  thus  states  the  rule: 
"Where  a  contract  is  substantially  executed, 
and  the  complainant  is  in  possession  of  the 
property,  and  has  got  the  equitable  estate, 
so  that  the  object  of  his  suit  is  only  to 
clothe  himself  with  the  legal  estate,  time 
either  will  not  run  at  all,  as  laches,  to  debar 
tbe  plaintiff  from  his  right,  or  It  will  be 
looked  at  less  narrowly  by  the  court;  for 
the  plaintiff  has  not  been  sleeping  on  his 
rights,  but  relying  on  his  equitable  title, 
without  thinking  it  necessary  to  have  his 
legal  title  perfected."  In  speaking  of  this 
rule,  Prof.  Pomeroy,  in  his  work  on  Con- 
tracts (section  403),  says,  "The  party  who 
desires  to  maintain  an  objection  founded  up- 
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on  the  other's  laches  must  show  himself,  In 
the  language  of  many  judges,  to  have  been 
"ready,  desirous,  prompt,  and  eager.' "  In 
I^aird  v.  Smith,  44  N.  Y.  018,  the  con -t  of 
appeals  said:  "Equity  will  sometimes  refuse 
sped  lie  performance  on  the  ground  of  laches 
and  great  delay,  but  not  when  the  delay  Is 
by  common  consent,  and  has  occasioned  no 
Injury  to  the  party  complaining."  Prof. 
Pomeroy,  in  his  work  on  Contracts  (section 
404),  declares  the  doctrine  to  be  as  it  is  ex- 
pressed by  Fry,  and  adds  that  the  vendee's 
right  to  relief,  in  case  he  has  possession, 
"will  not  be  cut  off  until  the  vendor  places 
a  limit  to  the  lapse  of  time  by  a  demand  of 
payment  at  or  before  a  specified  day."  This 
same  learned  author  (section  404)  further 
says:  "Where  the  contract  Is  substantially 
executed,  the  purchaser  has  obtained  pos- 
session, and,  of  course,  is  vested  with  an 
equitable  title,  but  the  legal  title  Is  yet  held 
by  the  vendor,  the  vendee's  delay  In  bring- 
ing a  suit  to  compel  a  conveyance,  however 
long  continued,  will  not  defeat  his  remedy, 
of  a  specific  performance,  unless,  perhaps, 
the  situation  of  the  vendor,  and  his  relations 
to  the  land,  have  been  so  altered  in  the 
meantime  that  a  specific  execution  of  the 
agreement  will  be  inequitable."  In  Shep- 
heard  v.  Walker,  L.  R.  20  Eq.  659,  a  decree 
for  specific  performance  was  made,  after  14 
years,  against  a  lessee  who  was  in  posses- 
sion under  an  agreement  for  a  lease.  In 
Williams  v.  Lewis,  5  Leigh,  686,  a  delay 
from  1774  until  1822  did  not  bar  the  vendee's 
right  to  enforce  a  conveyance,  he  having 
been  in  possession  during  the  whole  period. 
8ee,  also,  Miller  v.  Bear,  3  Paige,  466;  also, 
Pom.  Cont.  §  406. 

It  was  said  that  this  bill  must  fall  for  un- 
certainty as  to  the  premises  agreed  to  be 
conveyed.  The  agreement  is  that  so  much  is 
to  be  conveyed  as  will  be  necessary  for  the 
road,  Its  ditches,  and  appendages.  If,  at 
any  time  before  the  construction  of  the  road, 
the  rule  as  to  uncertainty  could  be  applied, 
there  is  no  ground  for  its  application,  since 
the  road  has  been  constructed  and  main- 
tained in  the  presence  of  the  vendor  for  so 
many  years.  The  bill  not  only  sets  out  the 
contract,  but  expressly  gives  the  width  of 
the  embankment  over  the  premises  in  ques- 
tion. The  complainants  also  produce  in  evi- 
dence a  map  on  which  the  route  is  clearly 
delineated  by  courses  and  distances.  With 
these  allegations  and  this  proof,  it  would 
seem  that  the  objection,  if  it  be  worth  se- 
rious consideration,  Is  met  by  the  case  of 
Cnrskaddon  v.  Kennedy.  40  N.  J.  Eq.  259, 
which  case,  on  page  278,  provides  for  the 
settlement  of  boundaries  by  a  master.  I  con- 
clude that  the  right  is  with  the  complain- 
ants, and  that  they  were  justified  in  coming 
to  this  court  for  relief.  I  will  advise  a  de- 
cree directing  the  specific  performance  of  the 
contract  according  to  the  prayer  of  the  bill, 
with  costs. 


STATE  (SIMPSON,  Prosecutor)  v.  MAY- 

BAUM  et  al. 

(Supreme  Court  of  New  Jersey.    Nov.  15, 189S.V 

Paupers — Removal  to  Pla.ce  of  Settlement— 
Sufficiency  of  Order. 
Under  the  twenty-fifth  section  of  the  act 
entitled  "An  act  for  the  settlement  and  relief  of 
the  poor"  (Revision,  p.  834),  it  must  appear  upon 
the  face  of  the  order  made  by  two  justices  of  the 

Eeace,  for  the  removal  of  a  poor  person  to  his  or 
er  place  of  legal  settlement,  that  the  application 
for  such  order  was  made  by  an  overseer  of  the 
poor.  It  is  defective  and  insufficient  if  it  re- 
cites that  the  application  was  made  by  an  acting 
overseer  of  the  poor.  The  mayor  of  a  borough 
has  no  authority,  by  virtue  of  his  office  as  mayo:, 
to  make  such  application. 
(Syllabus  by  the  Court.) 

Certiorari  by  the  state,  at  the  prosecution 
of  Alexander  Simpson,  against  Alexander 
Maybaum  and  another,  to  remove  an  order. 
Writ  granted. 

Argued  June  term,  1895,  before  VAN 
SYCKEL,  MAGIE,  and  UPPINOOTT,  JJ. 

Adrian  Rlker,  for  prosecutor.  Timothy  E. 
Scales,  for  defendants. 

LIPPINCOTT,J.  This  certiorari  is  brought 
to  remove  the  order  of  two  justices  of  the 
peace  of  the  county  of  Essex,  made  April  1, 
1895,  for  the  removal  of  one  Charles  Mlmln- 
ster,  an  alleged  poor  person,  from  the  bor- 
ough of  Vailsburg,  in  that  county,  to  the 
township  of  Milburn,  in  the  same  county. 
This  order  of  removal  was  made  upon  the 
application  of  Alexander  Maybaum,  the 
mayor  of  the  borough,  who  claimed  to  be 
the  acting  overseer  of  the  poor,  and  author- 
ized to  make  such  application.  The  order 
was  evidently  intended  to  be  made  In  ac- 
cordance with  the  provisions  of  the  twenty- 
fifth  section  of  the  act  entitled  "An  act  for 
the  settlement  and  relief  of  the  poor."  Re- 
vision, p.  834.  This  section  provides  that 
if  any  overseer  or  overseers  of  the  poor  of 
any  city,  town  corporate,  or  township,  within 
this  state,  shall  have  reason  to  believe  that 
any  person  or  persons  within  such  township, 
city,  or  town  corporate,  who  have  not  oli- 
talned  a  legal  settlement  therein,  is  charge- 
able, or  likely  to  become  chargeable,  there- 
to, such  overseer  or  overseers  may  apply  to 
any  two  justices  of  the  peace  of  the  county, 
and  inform  them  thereof,  who  are  then  em- 
powered to  apprehend  and  examine  such 
person  or  persons  relating  to  his,  her,  or 
their  last  place  of  legal  settlement,  ami 
make  an  order  for  the  removal  of  such  per- 
son or  persons  to  the  place  of  legal  settle- 
ment. In  this  case  the  return  to  the  writ 
and  the  evidence  discloses  that  Maybaum 
was  the  mayor  of  the  borough  of  Vailshur? 
at  the  time  of  his  application  to  the  two  Jus- 
tices of  the  peace  for  the  order  of  removal, 
and  that  by  virtue  of  this  office  he  assumed 
the  right  to  act  as  an  overseer  of  the  poor 
of  the  borough.  There  existed  no  authority 
whatever  in  him  to  act  as  an  overseer  of  the 
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>or.  There  is  no  statute  of  this  state  re- 
ting  to  boroughs,  to  the  officials  of  bor- 
lghs,  or  otherwise,  -which  confers  any  such 
ght  or  power  upon  the  mayor  of  a  bor- 
lgh  to  serve  In  the  capacity  of  an  overseer 
'.  the  poor.  The  mayor  was  possessed  of 
>  greater  or  other  authority  than  was  vest- 
I  in  him  by  the  statute  under  which  the 
trough  was  incorporated.  The  fact  that 
ie  borough,  up  to  the  time  of  the  appli- 
ition  for  the  order  of  removal,  had  nei- 
ler  elected  nor  appointed  an  overseer  of  the 
x>r,  cannot  alter  the  case.  The  absence  of 
ich  an  official  conferred  upon  the  mayor  no 
gal  authority  to  make  this  application.  The 
-oceedlnga  of  the  two  Justices  in  making 
ich  an  order  of  removal  must  be  strictly 
wording  to  the  statute,  and  everything  nec- 
aary  to  be  done  to  give  Jurisdiction  must 
>pear  upon  the  face  of  their  order;  and  the 
>fect  cannot  be  supplied  by  proof  on  appeal, 
'  on  the  certiorari.    It  is  Jurisdictional,  and 

must  appear  upon  the  face  of  the  order 
'  removal  that  it  was  made  upon  the  ap- 
lcation  of  the  proper  overseer  of  the  poor, 
rerseers  of  Princeton  v.  Overseers  of  South 
runswick,  23  N.  J.  Law,  189.    This  order 

defective  in  this  respect.    It  also  appears, 

•  matter  of  fact,  that  the  applicant  was  not 
i  overseer  of  the  poor,  but  mayor  of  the 
trough,  assuming  to  act  as  an  overseer  of 

*  poor.  The  order  recites  that  the  order 
as  made  upon  his  application  as  acting 
ereeer  of  the  poor.  This  order  cannot  be 
stained,  and  is  set  aside,  with  costs. 


STEELMAN  et  al.  v.  BAKER. 

'ourt  of  Errors  and  Appeals  of  New  Jersey. 
Jan.  10,  1896.) 

Railroad  Bonds— Validitt. 
Bonds  of  a  railroad,  issued  in  excess  of 
e  amount  of  stock  actually  paid  in,  are  in- 
lid  in  the  hands  of  one  who  was  a  director  at 
e  time  of  such  issue. 
[Syllabus  by  the  Court.) 

Appeal  from  court  of  chancery;  Pitney, 
ce  Chancellor. 

3uit  by  Anthony  Steelman  and  others 
ainst  Philip  P.  Baker.  From  the  decree, 
Aelman  and  others  appeal.    Affirmed. 

3.  W.  Beldon,  for  appellants.  Howard 
irrow  and  M.  P.  Grey,  for  appellee. 

3ARRISON,  J.  The  decree  appealed  from 
ould  be  affirmed.  The  carefully  compiled 
itement  of  facts  prefixed  by  the  learned 
uity  Judge  to  the  conclusions  upon  which 

recommended  this  decree  shows  that  these 
pellants  were  directors  of  the  railroad  com- 
ny  at  the  time  the  bonds  claimed  by  them 
?re  issued,  and  that  said  bonds  were  to  a 
eater  amount  than  the  amount  at  the  time 

such  Issue  actually  paid  up  on  the  capital 
xk  of  the  railroad.  These  facts  being 
«rly  sustained  by  the  proofs,  the  transac- 
m  is  thereby  brought  under  the  ban  of  the 


original  law  (P.  L.  1878,  p.  20),  and  can  vest 
no  title  to  the  bonds  In  the  wrongdoers.  Wa- 
terworks Co.  v.  Read,  50  N.  J.  Law,  665,  1* 
Atl.  10. 

This  result  is  the  outcome  of  an  accounting; 
in  which  labor  done  and  material  furnished 
are  applied  as  if  they  might  constitute  the 
"actual  payment"  required  by  the  statute. 
The  decree  therefore  rests  upon  the  fact  that 
upon  the  ground  most  favorable  to  the  bond 
claimants  there  had  not  been  any  payment 
for  the  stock  upon  which  the  Issue  of  bonds 
could  be  supported.  In  view  of  this  determi- 
nation of  fact  no  further  or  more  stringent 
construction  of  the  written  law  is  demanded 
by,  or  necessary  to  the  decision  of,  the  pend- 
ing controversy. 


PHYSICK  et  aL  v.  BAKER. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Jan.  10,  1896.) 

Corporations — Bond  Issues— Leoalitt. 
A  bill  was  filed  by  a  receiver  to  have  a 
corporation  mortgage  declared  void.  Strictly 
responsive  answers  were  filed  by  certain  bond- 
holders. The  mortgage  was  declared  to  be  valid 
as  to  all  bondholders  save  those  who  took  their 
bonds  charged  with  knowledge  that  they  were 
issued  in  excess  of  the  amonnt  of  stock  actually 
paid  in.  The  first  issue  of  bonds  was  on  a 
bona  fide  full-paid  stock  basis,  and  certain  of 
the  bonds  became  the  property  of  the  appellants, 
who,  as  directors,  subsequently  became  charged 
with  knowledge  that  a  later  issue  of  bonds  was 
not  upon  a  paid-up  stock  basis.  Held,  that  the 
first  issue  was  valid,  and  that  the  bonds  consti- 
tuted property  in  the  hands  of  the  appellants 
which  could  not,  in  a  suit  thus  framed,  be  taken 
from  them  either  as  a  penalty  or  as  a  contribu- 
tion to  the  general  dividend  fund  for  the  holders 
of  the  subsequent  issues. 
(Syllabus  by  the  Court.) 

Appeal  from  court  of  chancery;  Pitney, 
Vlce<  Chancellor. 

Bill  by  Emlen  Physlck  and  others  against 
Philip  P.  Baker.  From  a  decree  for  defend- 
ant,  plaintiffs   appeal.     Reversed  in  part. 

Thomas  B.  Harned,  for  appellants.  How- 
ard Carrow  and  M.  P.  Grey,  for  appellee. 

GARRISON,  J.  This  appeal  is  from  the 
same  decree  that  was  affirmed  In  the  pre- 
ceding case  (Steelman  v.  Baker,  ubi  supra) 
as  to  the  appellants  therein.  In  the  pres- 
ent case  an  Insuperable  obstacle  prevents 
the  affirmance  of  the  decree  in  its  entirety. 
The  difficulty  referred  to  lies  in  the  fact 
that  the  decree  in  effect  takes  from  two- 
of  the  appellants  certain  legally  issued 
bonds,  their  property,  and  adds  the  same  to 
a  fund  in  which  they  do  not  participate. 
The  broad  ground  upon  which  the  case  be- 
low was  decided  and  the  decree  affirmed 
in  the  preceding  case  was  that  in  the  hands 
of  a  director  of  a  railroad  company,  or  other 
person  charged  with  knowledge  of  the  fact, 
bonds  issued  in  excess  of  the  amount  of 
stock  actually  paid  in  are  Invalid,  and 
worthless. 

The  proofs,  however,  showed  conclusively 
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that  some  money  was  paid  for  stock  issued, 
of  which  $70,000  In  cash  was  deposited  with 
the  state  treasurer  before  the  road  was  be- 
gun. Upon  the  cash  stock  basis  thus  estab- 
lished seventy  bonds,  numbered  from  1  to 
TO,  Inclusive,  were  issued  to  one  Wood  under 
a  building  contract  In  payment  for  labor 
and  material  at  least  equal  in  value  to  the 
face  of  the  bonds.  With  respect  to  these 
bonds  the  vice  chancellor  who  heard  the 
testimony  thus  speaks: 

"The  proofs  shew  clearly  that  all  bonds 
issued,  except  the  first  one  hundred  or  there- 
abouts, were  so  Issued  in  excess  of  the 
amount  at  the  time  of  their  Issue  paid  in 
directly  on  account  of  capital  stock."  And 
again:  "The  result  is  that  all  the  Wood  Is- 
sue, except  the  first  one  hundred,  were  over- 
Issues,  and  Invalid." 

This  finding  was  correct,  and  established 
the  fact  that  certain  of  the  bonds  were  not 
open  to  the  charge  of  being  in  excess  of 
cash-paid  stock.  A  further  fact  established 
Is  that  Wood,  the  owner  thereof,  had  trans- 
ferred three  of  these  bonds  to  Boney  and 
seventeen  to  Physlck,  both  of  whom  were 
directors,  and  knew  the  valid  cash  basts 
on  which  the  bonds  stood,  and  the  valuable 
consideration  given  the  company  for  them. 

That  the  owner  of  thtese  bonds  could  give 
them  away  or  otherwise  dispose  of  them,  if 
-he  chose,  is  too  plain  to  admit  of  discussion. 
There  Is  no  question,  therefore,  but  that  the 
bonds  were  lawful  property  in  the  hands 
.of  the  appellants. 

Upon  these  uncontroverted  facts  the  treat- 
ment of  these  bonds  by  the  chancery  decree 
is  not,  in  my  opinion,  In  accordance  with 
:any  doctrine  of  that  court  In  fine,  they 
were  treated  precisely  as  if  open  to  the  very 
Infirmity  which  it  was  admitted  they  did 
•not  share.  They  were  simply  nullified. 
-"At  first,"  says  the  equity  judge  upon  this 
point,  "I  was  Inclined  to  think  that  as  to 
-seventeen  of  the  bonds,— Nos.  54-70,— deliv- 
ered to  Physlck  by  Wood,  he  [the  appel- 
lant] was  entitled  to  claim  that  they  were 
not,  in  fact,  overissues,  being  part  of  the 
•first  issue  of  seventy  bonds  to  Wood  which 
were  legalised  by  the  early  payments  of 
cash  on  account  of  stock,  and  therefore  in- 
trinsically good  and  valuable  in  everybody's 
hands.  But  upon  reflection  I  am  unable 
•to  adopt  that  view  as  between  Dr.  Physlck 
and  other  innocent  holders  of  the  bonds." 
The  final  conclusion  of  the  vice  chancellor 
4s  that,  notwithstanding  these  bonds  were 
thus  legally  issued  and  valid  property  in  the 
hands  of  Physick  and  Boney,  they  must  be 
deemed  void  because  of  a  subsequent  in- 
fraction of  the  law  by  the  corporation  with 
respect  to  an  overissue  of  later  bonds  at  a 
■time  when  the  appellants  were  In  the  di- 
rectorate of  the  company. 

It  should  be  remarked  that  these  bonds 
were  not  Issued  directly  to  these  appellants 
so  that  they  became  charged  with  any  trust 
«rlth  respect  thereto,  and,  further,  that  there 


Is  not  a  scintilla  of  proof  that  at  the  time 
the  property  In  these  bonds  vested  in  Bone; 
and  Physick  they  contemplated,  stiU  less 
that  they  had  conspired,  a  subsequent  over- 
issue of  bonds  repugnant  to  the  statute. 
The  naked  proposition  therefore  is  that  a 
director  of  a  railroad  company  that  issues 
bonds  in  excess  of  its  paid-up  stock  roust 
contribute  to  the  assets  of  the  company 
whatever  property  therein  he  had  acquired 
previous  to  the  overissue.  Had  the  legis- 
lature annexed  this  penalty  as  an  incident 
to  such  corporate  existence,  I  can  readily 
see  how,  in  a  suit  brought  for  that  purpose. 
the  forfeiture  must  be  enforced.  But,  in 
the  absence  of  such  legislation,  and  when 
no  such  suit  has  been  or  can  be  brought,  I 
am  unable  to  recall  any  principle  of  law  or 
of  equity  by  which  property  once  estab- 
lished in  an  owner  may  compulsorily  change 
hands  because  of  the  owner's  subsequent 
infraction  of  a  statutory  duty.  Whether 
this  change  of  ownership  be  regarded  as 
the  infliction  of  a  penalty,  the  enforcement 
of  a  forfeit,  or  the  application  of  personal 
property  to  the  equalization  of  the  losses  of 
others.  It  appears  to  me  to  rest  upon  no 
known  Juridical  foundation.  In  audition 
;  to  this,  It  was  wholly  outside  the  equitable 
action  In  which  It  was  decreed.  The  bill 
was  filed  by  a  receiver,  who  prayed  to  hare 
a  mortgage  declared  void.  The  answers 
are  simply  responsive  to  this  bill.  The 
proofs  and  the  decree  treat  the  mortgage 
as  valid,  save  only  as  to  bonds  that,  to  the 
knowledge  of  their  holders,  were  issued  in 
excess  of  stock  fully  paid.  Under  these  cir- 
cumstances a  decree  directing  that  certain 
bonds  of  an  established  validity  be  denied 
to  their  owners,  and  go  to  swell  a  fund  to 
be  divided  among  the  subsequent  takers 
of  later  bonds,  is  certainly  a  taking  of  pri- 
vate property  under  conditions  not  aptly 
described  in  the  term  "due  process  of  law." 
The  rules  under  which  private  property  is 
acquired  and  held  require  that  a  change  of 
ownership,  however  circultously  brought 
about,  must  be  in  legal  effect  a  direct  adju- 
dication to  that  end.  In  a  suit  where  such 
an  issue  is  pending  between  the  successful 
and  the  despoiled  claimant  If  the  doctrine 
contended  for  by  the  respondents  be  accord- 
ed, it  must  follow  that  if  the  appellants,  on 
receiving  their  valid  bonds,  had  exchanged 
them  for  real  estate,  they  might  In  a  suit 
by  the  receiver  to  set  aside  the  trustee  mort- 
gage, be  decreed  to  convey  such  real  estate 
to  the  receiver  to  be  distributed  among  the 
later  bondholders. 

Property,  whether  real  or  personal,  when 
once  legally  vested  in  an  owner,  cannot  in 
my  judgment  be  divested  in  this  off-hand 
manner. 

Every  principle  of  law.  as  well  as  wide- 
spread commercial  interests, .  requires  that 
property  once  legally  acquired  shall  not  be 
dlvestible,  save  in  an  action  that  frames 
such  an  Issue,  and  upon  considerations  that 
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attack  the  legality  of  the  acquisition.  Such 
alone  la  due  process  of  law,  as  I  understand 
It  Whatever  la  beyond  Is  extrajudicial, 
however  parallel  It  may  lie  to  a  rugged 
sense  of  natural  justice. 

The  practical  result  Is  that  the  decree  be- 
low should  be  reversed,  and  so  modified  as 
to  permit  the  appellant  Boney  to  participate 
in  the  fund  as  to  three  bonds  numbered  46, 
40,  47,  and  the  appellant  Physick  as  to 
seventeen  bonds  numbered  54  to  70,  both 
inclusive. 

The  other  appellant,  Conway,  was  at  no 
time  a  director.  He  is  a  creditor  pure  and 
simple.  To  the  extent  of  one-half  of  the 
amount  of  his  cash  claim  he  should  be  ad- 
mitted to  a  dividend.  That  Is  to  say.  of 
the  cash  he  advanced,  one-half  will-  be 
deemed  to  have  been  paid  for  the  stock  on 
which  the  other  half  will  represent  bonds 
valid  in  his  hands.  To  this  extent  be  should 
share  in  the  fund.  His  claim  appears  to  *e 
(7,000.  on  which  basis  his  dividend-bearing 
fund  would  be  $3,600.  If  there  is  contro- 
versy over  these  figures,  there  should  be  a 
reference  to  establish  the  sum. 

The  decree  is  reversed. 


KOUNTZE  v.  PROPRIETORS  OP  MORRIS 
AQUEDUCT  et  al. 

(Court  of  Chancery  of  New  Jersey.     Dec.  81, 
1896.) 

PRKLIMH? ABT  IWONCTIOS— DBN1AL  OF  AVERMKKTS 

or  Bill. 
Where,  upon  an  order  to  show  cause  why 
an  injunction  shall  not  issue,  the  facts  upon 
which  the  equity  invoked  must  rest  are  ex- 
plicitly denied  by  responsive  answers,  a  pre- 
liminary injunction,  except  in  cases  of  peculiar 
hardship,  will  be  denied. 
(Syllabus  by  the  Court.) 

Action  by  Luther  Kountze  against  the  pro- 
prietors of  the  Morris  aqueduct  and  others. 
Heard  on  order  to  show  cause  why  an  In- 
junction should  not  issue  to  stay  proceedings 
In  condemnation,  on  bill,  maps,  and  affidavits, 
and  answers.    Application  denied. 

The  bill  alleges  that  the  complainant  owns 
and  occupies  several  hundred  acres  of  land 
in  Morris  and  Passaic  townships,  in  Morris 
county,  which  he  designs  to  Improve  and 
use  for  country  residences;  that  a  portion 
of  his  land  adjoins  property  of  the  proprie- 
tors of  the  Morris  aqueduct, -and  upon  it  ex- 
ist springs  and  streams  of  water,  which  are 
capable  of  being  used  to  beautify  his  prop- 
erty and  enhance  its  value;  that  the  aque- 
duct company,  to  aid  it  in  its  duty  of  sup- 
plying the  town  of  Morristown  with  water, 
desired  to  acquire  the  water  of  those  streams, 
and  utilize  springs  upon  Its  own  lands  by 
conducting  them  into  the  streams  of  the  com- 
plainant and  through  and  by  those  streams 
to  its  settling  basins  and  reservoirs;  that, 
with  this  object  in  view,  it  deliberately  en- 
tered upon  the  lands  of  the  complainant, 
without  his  permission,  and  at  points  dug 
v. 88  a. no.  17— 52 


out  and  completely  filled  up  portions  of  the 
beds  of  bis  streams,  conducting  the  water 
through  covered  tile  drains,  and  thus  de- 
stroyed the  natural  appearance  of  his  land, 
which  clearly  manifested  its  fitness  for  the 
purposes  aforesaid,  to  which  be  designed  to 
devote  it;  that,  after  those  trespasses,  the 
aqueduct  company  applied  to  a  justice  of  the 
supreme  court  for  the  appointment  of  com- 
missioners in  condemnation  proceedings  un- 
der the  statute  entitled  "An  act  for  the  con- 
struction, maintenance  and  operation  of  wa- 
terworks for  the  purpose  of  supplying  cities, 
towns  and  villages  of  this  state  with  wa- 
ter," approved  April  21,' 1876  (Revision,  p. 
1863),  to  appraise  the  value  of  a  designated 
portion  of  the  complainant's  land  to  be  taken, 
and  the  damages  to  other  parts  of  his  land 
which  would  be  occasioned  by  laying  and 
maintaining  a  tile  drain,  not  more  than  six 
inches  in  diameter,  four  feet  below  the  sur- 
face of  the  land,  protected  by  a  surface  drain 
on  each  side  of  It,  designed  to  prevent  sur- 
face water  from  reaching  the  drain  and  con- 
taminating the  spring  water  flowing  through 
it;  that  commissioners  were  appointed,  and 
viewed  the  premises,  in  obedience  to  the  stat- 
utory requirement  before  making  their 
award,  and  found  there  the  changes  wrought 
by  the  defendant's  trespassers,  which  were 
of  such  character  that  the  commissioners 
were  unable  to  ascertain  the  original  appear- 
ance of  the  land  and  the  advantages  of  the 
natural  watercourses  to  it;  that  the  defend- 
ant company  denies  having  made  certain 
changes,  which  the  complainant  insists  that 
it  did  make;  and  that  the  commissioners 
cannot,  by  the  testimony  of  witnesses,  ob- 
tain a  satisfactory  conception  of  the  natural 
appearance  of  the  complainant's  land.  The 
bill  prays  that  the  defendant  company  may 
be  enjoined  from  further  prosecution  of  its 
condemnation  proceedings,  and  that  the  com- 
missioners may  be  restrained  from  making 
their  award  until  the  complainant's  premises 
shall  be  restored  by  the  defendant  company 
to  their  natural  condition,  and  be  viewed  in 
that  condition,  and  that  the  defendant  com- 
pany may  be  restrained  from  continuing  to 
maintain  its  pipe  drains  and  the  altered 
streams  upon  the  complainant's  land  which 
divert  the  waters  from  their  natural  courses. 
By  Its  answer,  supported  by  several  af- 
fidavits, the  defendant  company  avers  that 
the  complainant's  land,  in  question,  lies  at 
an  outskirt  of  his  domain,  a  mile  and  a 
half  from  his  dwelling  house,  a  half  mile 
from  any  other  dwelling  on  his  land,  and  a 
quarter  of  a  mile  from  a  public  highway, 
and  that  it  is  a  deep  hollow  and  swamp,  cov- 
ered with  briars,  brush,  and  trees,  and  has 
never  been  put  to  any  beneficial  use  by  the 
complainant,  and  is  at  least  a  mile  from 
any  beautifying  Improvements  made-by  him; 
that  the  defendant  company  is  the  owner  of 
land  on  the  east,  south,  and  west  of  the  land 
in  question;  that,  upon  its  land  to  the  east, 
there  are  several  springs,  which,  In  a  state 
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of  nature,  yielded  a  small  rivulet,  which  ran 
upon  the  complainant's  land  for  a  short  dis- 
tance, and  then  out  of  Its  southerly  boundary 
upon  the  defendant  company's  land,  and 
then  back  to  the  complainant's  land  again, 
and,  further  on  westerly,  again  upon  the  de- 
fendant's land;  that,  In  order  to  secure  a 
full  flow  from  its  springs  on  the  east,  un- 
contamlnated  by  surface  drainage, "  the  de- 
fendant company  dug  down  to  them,  and  by 
means  of  several  covered  tile  drains,  laid  4 
or  5  feet  below  the  surface  of  the  earth,  con- 
veyed the  water  to  the  bed  of  the  rivulet 
In  the  complainant's  land,  and,  the  drain 
at  that  point  being  some  3  feet  below  the 
surface  of  the  bed  of  the  rivulet,  entered  up- 
on the  complainant's  land,  and  deepened  the 
bed  of  the  rivulet  there,  which  descended, 
as  it  ran  westerly,  from  3  feet  at  the 
boundary  of  complainant's  land  to  nothing 
at  75  feet  westerly  from  that  boundary,  and, 
finding  that  the  sides  of  the  excavation,  by 
reason  of  the  depth  for  the  first  20  feet, 
through  the  Influence  of  frost  or  surface 
wash,  were  apt  in  time  to  fall  in,  for  that 
distance  continued  its  tile  drain  upon  the 
complainant's  land,  and  filled  in  the  bed  of 
the  stream  over  it;  that,  for  400  feet,  the 
rivulet,  being  constantly  enlarged  by  tribu- 
taries, ran  through  the  complainant's  land 
southwesterly  In  its  natural  state,  until  it 
crossed  the  boundary  Into  land  of  the  defend- 
ant company;  that,  upon  its  land  south  of  the 
complainant's  property,  the  defendant  compa- 
ny, by  other  drains,  from  springs  upon  Its  land 
there,  increased  the  volume  of  the  stream, 
and,  to  facilitate  the  running  of  the  water, 
straightened  and  deepened  the  channel,  un- 
til, in  a  straight  line,  it  again  entered  the 
complainant's  land,  and  by  that  straighten- 
ing process  It  may  have  cut  off  from  the  com- 
plainant a  few  feet  of  the  stream,  as  the 
complainant  Insists,  made  by  a  bend  run- 
ning into  his  land  easterly  of  the  point  where 
the  straightened  stream  now  enters  it;  that, 
at  the  extreme  southwesterly  corner  of  the 
complainant's  premises,  a  small  rivulet  from 
the  defendant  company's  land,  the  water 
of  which  can  be  discharged  through  a  pipe 
one  inch  in  diameter,  entered  the  complain- 
ant's property,  and  ran  northerly  50  or  60 
feet  to  the  main  stream,  and,  by  means  of  a 
tile  drain,  in  part  constructed  across  a  cor- 
ner of  the  complainant's  land,  the  rivulet 
was  entirely  diverted  from  the  complainant's 
property;  that,  otherwise  than  in  the  par- 
ticular stated,  the  complainant's  property 
was  undisturbed;  that  all  these  changes  are 
readily  discernible  upon  the  ground,  except, 
perhaps,  the  cutting  off  of  the  bend,  and 
whether  a  bend  was  in  fact  cut  off  the  de- 
fendant company  doubts,  but  nevertheless 
admits,  and,  prior  to  the  filing  of  the  bill, 
at  the  time  of  the  view  by  the  commission- 
ers, did  admit  to  the  commissioners,  for  the 
purposes  of  the  condemnation,  according  to 
the  complainant's  assertion  of  the  fact;  that 
all  these  changes  were  made  In  the  summer 


of  1803,  nearly  two  years  prior  to  the  com- 
mencement of  the  condemnation  proceedings, 
when  the  relations  between  the  complainant 
and  the  defendant  company  were  amicable 
and  they  were  negotiating  for  a  sale  of  the 
rights  which  the  company  now  seeks  by  con- 
demnation, and  in  the  presence  of  the  over- 
seer and  workmen  of  the  complainant,  and 
not  clandestinely;  that  the  changes  were 
not  made  in  contemplation  of  condemnation 
proceedings,  nor  with  intent  to  embarrass 
those  proceedings;  that  the  changes  are  vis- 
ible, and  were  readily  ascertainable  by  the 
commissioners  when  they  viewed  the  prem- 
ises, and  they  have  benefited  the  complain- 
ant In  the  proceedings  in  condemnation  by 
adding  to  the  volume  of  the  water  in  the 
stream;  that,  until  the  bill  in  this  case  was 
filed,  and  until  after  the  commissioners'  view 
was  had  at  the  expense  of  the  defendant 
company,  the  complainant  failed  to  indicate 
any  desire  that  the  property  should  be  re- 
stored to  its  former  condition;  that  such  res- 
toration would  be  expensive,  and  would  not 
be  productive  of  any  practical  use  in  the 
condemnation  proceedings;  that,  if  made  in 
good  faith,  it  is  doubtful  whether  the  com- 
plainant would  be  satisfied  with  it,  and 
would  not  dispute  its  accuracy  In  a  prolonged 
litigation. 

The  three  commissioners  in  condemnation, 
who  are  made  defendants,  answer  that  their 
view  of  the  lands  was  satisfactory  to  them; 
that  they  understood  that  they  were  to  regard 
the  change  in  the  stream  at  the  bend  refer- 
red to  as  having  been  made  by  the  defendant 
company  in  manner  insisted  upon  by  the 
complainant;  that  the  changes  in  the  bed  and 
course  of  the  stream  "were  very  slight,  and 
that  they  had  no  difficulty  in  seeing  and  un- 
derstanding Just  how  and  where  the  stream 
ran  in  its  natural  condition,  and  the  quan- 
tity of  water  naturally  running,  and  the 
natural  appearance  of  the  ground";  that  the 
changes  will  not  create  any  difficulty  in  their 
reaching  a  proper  estimate  of  the  value  of 
the  land  and  rights  taken,  and  the  damage 
caused  by  the  proposed  works  to  the  com- 
plainant. 

Thomas  N.  McCarter  and  Cortlandt  Parker, 
for  complainant  John  O.  H.  Pitney  and 
Henry  C.  Pitney,  Jr.,  for  defendants. 

McGILL,  Gb.  (after  stating  the  facts). 
The  relief  which  the  complainant  seeks  by 
his  bill  is  from  the  effect  of  deliberate  tres- 
passes, which,  he  claims,  is  the  transforma- 
tion of  the  appearance  of  his  land,  so  that 
it  misleads,  and  will  mislead,  those  who  of- 
ficially view  it  in  course  of  condemnation 
proceedings,  as  to  the  real  value  of  the  prop- 
erty and  rights  to  be  taken.  The  implica- 
tion from  the  bill  is  that  the  trespasses  Im- 
mediately preceded  the  proceedings  in  con- 
demnation, as  though  designed  to  prejudice 
him  and  give  the  aqueduct  company  an  un- 
due advantage;  but  that  feature  is  elimlnat- 
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ed  by  the  explicit  statement,  In  the  com- 
pany's answer,  that  the  trespasses  preceded 
the  condemnation  nearly  two  years,  and 
were  committed  while  friendly  negotiations 
were  pending  for  the  purchase  of  the  rights 
and  property  desired  by  the  company.  The 
company  admits  that  its  trespasses  were  de- 
liberate, but  It  denies  that  the  effect  of  the 
trespasses  was  or  is  to  transform  the  appear- 
ance of  the  complainant's  land,  so  that  its 
natural  condition  and  advantages,  as  dis- 
cernible by  view  prior  to  the  trespasses,  are 
not  now  manifest  on  view,  and,  by  particu- 
lar description  of  the  character  and  extent 
of  the  trespasses,  demonstrates  the  probable 
truth  of  its  denial.  In  this  denial  it  Is  also 
supported  by  the  answer  of  tbe  defendant 
commissioners.  It  is  needless  to  discuss  the 
merit  of  tbe  equity  claimed,  for,  by  this  de- 
nial, so  far  as  the  present  application  is  con- 
cerned, the  case  is  reduced  to  one  of  mere 
trespass,  without  feature  to  Invoke  tbe  in- 
terposition of  a  court  of  equity.  The  facts 
upon  which  the  equity  must  rest  being  ex- 
plicitly denied  by  responsive  answers,  a  pre- 
liminary injunction  will  not  ordinarily  be 
issued.  The  exception  to  that  rule  Is  where 
withholding  the  Injunction  will  deprive  the 
party  of  all  relief  in  case  he  be  finally  suc- 
cessful, or  subject  him  to  some  irreparable 
injury  or  peculiar  hardship.  I  do  not  per- 
ceive danger  of  such  a  result  in  this  case; 
for,  if  tbe  damages  in  tbe  condemnation 
should  be  affected  Injuriously  to  the  com- 
plainant by  fraud  of  the  defendant  company, 
which  cannot  be  defeated  in  those  proceed- 
ings, I  have  little  doubt  as  to  the  power  of 
this  court,  on  final  hearing,  to  ascertain  what 
the  just  sum  to  be  paid  should  be,  and  to 
compel  tbe  defendant  company  to  pay  its  ex- 
cess over  the  commissioners'  award.  But  the 
danger  of  such  an  event  in  the  present  con- 
demnation proceedings  is  reduced  to  a  mini- 
mum by  the  conditions  that  the  complainant 
is  alert  to  detect  fraud  and  the  commission- 
ers are  empowered,  by  the  law  under  which 
they  act,  to  hear  the  parties  Interested,  and 
take  evidence,  and  are  not  required  to  de- 
pond  alone  upon  their  view  of  the  premises. 
1'pon  this  consideration  I  will  discharge  the 
order  to  show  cause,  and  deny  the  applica- 
tion for  a  preliminary  injunction. 


NEW  YORK  BAY  CEMETERY  CO.  v. 
BUOKMASTER  et  al. 

(Court  of  Chancery  of  New  Jersey.     Feb.  4, 
1896.) 

Trcsts— Aocotmmra — Ckmetkrt  Association. 

1.  Complainant,  a  cemetery  association,  had 
control  and  right  of  sale  of  all  lots  in  the  cem- 
etery, of  which  defendants,  as  original  owners  of 
the  site,  owned  a  large  number.  On  a  refer- 
ence for  an  accounting  between  the  parties,  in 
ascertaining  the  amount  properly  chargeable  by 
X'lnplainant  to  defendants  for  maintenance  and 
improvement  of  the  cemetery,  held.'  that  the  bur- 
nVn  rested  on  complainant  not  only  to  prove  its 
expenditures,  but  We  purpose  for  which  each 
was  made;   an  affidavit  made  by  its  officers  al- 


leging in  general  terms  that  the  expenditures 
were  for  improvements  or  maintenance  being  in- 
sufficient. 

2.  Defendants,  having  been  charged  with  a 
proportionate  share  of  all  expenditures  for 
wages  paid  employes,  were  entitled  to  a  credit 
for  an  equal  proportion  of  all  earnings  of  such 
employes,  including  profits  on  work  done  for 
others. 

Action  by  New  York  Bay  Cemetery  Com- 
pany against  John  W.  Buckmaster  and  oth- 
ers, wherein  a  reference  was  ordered.  24 
AtL  2.  A  report  was  made  by  the  master, 
to  which  the  defendants  filed  exceptions. 
Overruled  in  part,  and  in  part  sustained. 

R.  L.  Lawrence,  for  complainant  E.  P. 
Wheeler  and  Charles  Meyer,  of  New  York, 
for  defendants. 


PITNEY,  V.  C.  The  proper  execution  of 
the  order  of  reference  in  this  cause  required 
much  labor,  and  tbe  solution  by  the  master 
of  difficult  and  delicate  questions.  It  is  not 
remarkable  that  his  results  have  not  proven 
satisfactory  to  all  the  parties.  Tbe  order 
required  him  to  ascertain  tbe  whole  number 
of  lots  owned  by  the  defendants  in  tbe  com- 
plainant's cemetery.  This  has  been  done  to 
the  satisfaction  of  all  the  parties,  with  the 
slight  exception  hereafter  to  be  noticed.  It 
further  directed  him  to  ascertain  the  amount 
received  by  complainant  from  the  sale  of 
burial  lots  belonging  to  the  defendants  be- 
tween January  1,  1878,  and  January  1,  1892. 
This  sum  he  has  ascertained  at  $14,480.  Lit- 
tle criticism  was  made  upon  this  finding. 
The  master  was  further  directed  to  take  an 
account  of  the  expenses  of  managing  the 
complainant  corporation,  and  maintaining 
tbe  fences,  grounds,  walks,  and  paths  of  the 
cemetery  In  proper  order,  including  a  fair 
compensation  to  the  officers  of  the  company 
during  tbe  same  period,  and  to  charge  tbe 
defendants  with  a  portion  of  the  same,  to 
be  ascertained  by  taking  the  proportion 
which  the  number  of  lots  owned  by  the  de- 
fendants bore  to  the  whole  number  In  tbe 
cemetery.  Tbe  master  found  this  sum  to  be 
$05,061.67,  and  that  one-fifth  thereof  ($19,- 
012.33)  should  be  charged  to  tbe  defendants, 
thereby  bringing  them  In  debt  to  the  com- 
plainant $4,532.33.  The  proportion  of  one- 
flfth  is  admitted  to  be  correct,  but  the  total 
of  $95,061.67  is  attacked  on  several  grounds 
covered  by  the  exceptions.  The  complain- 
ant produced  and  banded  to  tbe  master  an 
itemized  account  (Exhibit  C,  1)  of  its  total 
disbursements  during  tbe  period  In  question, 
amounting  to  $98,376.32,  all  of  the  items  of 
which  It  claimed  were  properly  classed  as 
going  to  maintaining  the  fences,  grounds, 
walks,  and  paths  of  the  cemetery,  and  pay- 
ing the  officers  of  the  company.  In  addi- 
tion, it  claimed  an  allowance  for  salaries  for 
officers  actually  earned,  but  not  paid  because 
the  complainant  was  too  poor  to  pay  its  offi- 
cers a  compensation.  The  master  allowed 
and  added  on  account  of  unpaid  salaries 
$22,975,  but  deducted  from  tbe  schedule  of 
general  expenses  $400  for  counsel  fees  paid 
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counsel  In  this  cause,  making  the  total  ex- 
penses of  maintaining  complainant's  organ- 
ization and  the  cemetery  grounds,  etc.,  and 
compensation  to  officers,  $120,951.32,  for  the 
14  years  from  May  1,  1878,  to  January  1, 
1802.  From  this  sum  he  made  certain  de- 
ductions for  moneys  received  by  complainant 
for  the  labor  and  service  of  Its  workmen  and 
officers  on  various  accounts  amounting  to 
$25,880.65,  which,  deducted  from  $120,951.32, 
leaves  the  sum  of  $05,001.67,  above  stated, 
fixed  as  the  amount  of  net  cost  of  mainte- 
nance of  the  cemetery,  a  share  of  which  was, 
under  the  order,  chargeable  to  defendants. 
The  defendants  except  to  both  branches  of 
this  finding.  They  say  (1)  that  many  of  the 
Items  making  up  the  sum  total  of  $9*,37l>.32 
should  not  have  been  allowed;  (2)  that  the 
additional  compensation  to  the  officers  was 
excessive;  and  (3)  that  the  credits  or  offsets 
against  the  total  charges  were  not  large 
enough.  These  objections  give  rise  to  the 
serious  questions  In  the  cause.  Before  tak- 
ing them  up,  I  will  consider  two  or  three  of 
a  general  character. 

1.  The  statement  or  list  of  lots  found  by 
the  master  as  being  owned  by  the  defend- 
ants omits  a  few  lots  covered  by  an  avenue 
called  "Maple  Avenue,"  laid  out  after  the 
death  of  Thomas  H.  Buckmnster,  the  an- 
cestor of  defendants,  and  during  the  life  ten- 
ancy of  his  widow,  by  one  of  his  sons,  who 
at  that  time  managed  the  cemetery.  See  24 
Atl.  6.  The  claim  of  complainant  Is  that  this 
was  a  dedication  of  the  land  to  the  general 
use  of  the  cemetery,  and  binds  defendants. 
They,  on  the  contrary,  deny  that  any  bind- 
ing dedication  was  or  could  be  made  under 
the  circumstances.  I  do  not  think  it  proper 
to  decide  this  question,  for  two  reasons:  (1) 
The  proper  materials  are  not  before  me;  and 
(2)  it  is  a  question  of  law,  and  not  proper  for 
decision  by  this  court,  and  not  necessary  for 
its  determination.  The  decree  will  be  de- 
clared to  be  without  prejudice  to  defendants' 
claim  to  these  lots. 

2.  It  Is  claimed  that  the  whole  matter  of 
the  expense  of  maintaining  the  cemetery  was 
brought  into  an  accounting  between  the  par- 
ties had  in  1887,  and  settled  up  to  that  date. 
In  support  of  that  contention,  defendants 
show  that  Clara  Buckniaster,  one  of  the 
heirs  of  Thomas  H.  Buckmaster,  procured  a 
partition  between  herself  and  her  brothers 
and  sisters  of  certain  lots  In  the  cemetery 
owned  by  their  father,  known  as  the  "Za- 
briskie  Lots,"  and  not  Included  In  those  here 
In  question,  and  then  brought  ejectment  for 
her  share  of  them  against  the  complainant, 
in  which  she  succeeded,  as  reported  in  Ceme- 
tery Co.  v.  Buckmaster,  49  N.  J.  Law,  449,  9 
Atl.  501.  After  that  decision  the  parties 
settled  the  controversy  so  far  as  those  Za- 
brlskie  lots  were  concerned,  and  the  defend- 
ants conveyed  those  lots  to  the  complainant 
at  a  price  which  was  arrived  at  by  deduct- 
ing $25  a  lot  from  the  selling  price.  This 
deduction  waa  made  on  account  of  the  cost 


of  maintaining  the  cemetery,  etc.,  and  de- 
fendants contend  that  it  included  all  the 
cost  properly  chargeable  to  defendants  on  ac- 
count of  their  ownership,  not  only  of  the  lots 
then  conveyed,  but  also  of  those  here  In  con- 
troversy. I  do  not  think  the  evidence  sus- 
tains that  contention,  and  agree  with  the 
master  that  the  deduction  in  question  was 
made  on  account  of  the  share  of  expense 
properly  chargeable  to  the  lots  then  convey- 
ed, and  to  no  others. 

3.  Furtb.erobjectionwa8  made  to  the  refusal 
of  the  master  to  credit  defendants  with  cer- 
tain sums  (amounting,  In  the  aggregate,  to 
$2,853)  received  by  complainant  for  the  use 
of  a  receiving  vault  belonging  to  defend- 
ants. His  refusal  was  put  upon  the  ground 
that  those  moneys  were  not  within  the  scope 
of  the  order  of  reference.  The  defendants 
moved  to  amend  in  that  regard,  and  I  think 
the  amendment  should  be  allowed.  In  order 
that  a  full  settlement  may  be  had  between 
the  parties. 

This  brings  us  to  the  serious  exceptions. 
And,  first,  as  to  the  exceptions  taken  and 
objections  made  to  the  items  of  charts 
amounting  to  $98,376.32.  contained  In  a 
schedule  marked  "Exhibit  C,  1."  The  com- 
plainant produced  vouchers  for  most  of 
those  Items,  which  were  submitted  to  the 
inspection  of  defendants'  counsel.  Objection 
was  made  to  many  of  them  orally,  and  noted 
by  the  stenographer.  Later  on,  defendants 
presented  and  filed  with  the  master  a  paper 
containing  written  objections  to  most  of  the 
items  composing  the  great  sum  In  question. 
Little  notice  was  taken  of  these  written  ob- 
jections by  either  party,  and  little  or  no 
evidence  was  'given  beyond  the  vouchers  in 
support  of  the  items  contained  on  Exhibit  C, 
1.  At  the  final  argument  before  the  mas- 
ter, each  party  Insisted  that  the  burden  of 
proof  was  on  the  other.  Defendants  claimed 
that  the  burden  of  proof  was  on  the  com- 
plainant to  prove  and  show  that  each  Item 
In  Its  list  of  charges  was  a  proper  charge 
for  the  maintenance  of  the  cemetery  as  pro- 
vided In  the  order  of  reference.  On  the  other 
band,  complainant  contended  that  the  bur- 
den was  on  the  defendants  to  show  that  any 
particular  Item  was  not  so  chargeable;  and, 
further,  that  defendants'  so-called  "objec- 
tions"' were  not  sufficiently  specific,  in  that 
they  did  not  point  out  how  and  why  any 
particular  item  was  not  properly  so  charge- 
able. The  master  ruled  upon  all  those  ques- 
tions In  favor  of  the  complainant,  holding 
that  whatever  burden  In  that  regard  rested 
on- complainant  was  overcome  by  the  general 
affidavit  of  Its  officers  that  the  expenditures 
In  question  were  all  made  for  the  purposes 
mentioned,  and  allowed  all  the  Items  except 
those  for  fees  paid  counsel  In  this  cause,  as 
above  stilted.  Plainly,  the  burden  was  on 
the  complainant  to  show,  first,  that  the  par- 
ticular sums  of  money  were,  In  fact,  paid; 
and  this  burden  was  sustained  by  the  pro- 
duction of  either  the  vouchers  or  canceled 
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checks,  or,  In  their  absence,  by  proper  entries 
on  the  books  of  the  company,  or  other  sec- 
ondary evidence.  About  this  part  of  the 
proof,  I  presume,  there  was  no  difficulty. 
This  being  done,  the  burden  still  remained 
upon  tbe  complainant  to  show,  in  the  second 
place,  that  the  payments  in  question  were 
properly  applicable  to  the  particular  pur- 
poses mentioned  in  the  order;  for,  obviously, 
the  complainant  was  not  necessarily  entitled 
to  credit  for  all  disbursements  made  by  it, 
hut  only  such  as  were  applicable  to  the  par- 
ticular purposes  mentioned  in  the  order  of 
reference.  This  last  burden  might  be  sus- 
tained, and  undoubtedly  was  in  some  in- 
stances, by  a  mere  inspection  of  the  vouch- 
ors. X  have  not  seen  the  vouchers.  The  great- 
er part  of  the  expenses  were  for  payments 
on  pay  rolls  of  laborers  In  the  employ  (stead- 
ily, as  I  infer)  of  the  complainant  in  and 
about  tbe  cemetery  grounds.  The  burden  as 
to  those  payments  would  be  sustained  by 
showing  generally  that  tbe  work  was  done 
for  tbe  specific  purpose  mentioned  in  tbe 
order.  But  there  appear  on  Exhibit  C,  1,  a 
number  of  items  of  charges,  some  of  which 
seem  to  me  to  be  clearly  not  chargeable  to 
those  purposes,  and  many  others  which  do 
not  indicate  the  purpose  for  which  they  were 
made,  and  which  require  other  evidence  to 
support  them.  For  instance,  all  the  charges 
for  costs,  counsel  fees,  and  expenses  of  the 
suit  with  Clara  Buckmaster  were,  in  my 
judgment,  clearly  not  chargeable  to  defend- 
ants; and,  in  fact,  it  is  difficult  to  see  what 
lawsuit  the  complainant  had  or  could  have 
had  the  expenses  of  which  were  so  chargea- 
ble. Indeed,  as  to  all  charges  for  legal  serv- 
ices, it  seems  to  me  a  heavy  burden  was  cast 
on  complainant  to  show  how  they  could  pos- 
sibly be  considered  as  within  the  scope  of 
the  Inquiry.  There  are  numerous  other  items 
of  payment  which,  as  before  observed, 
should  not  be  allowed  without  proof  that 
they  were  within  the  scope  of  the  inquiry, 
and  the  mere  general  oath  of  one  of  the  offi- 
cers of  the  company  that  they  were  expend- 
ed for  the  purpose  named  would  not,  gener- 
ally speaking,  he  sufficient,  for  the  reason 
that  it  would  be  a  mere  expression  of  opin- 
ion or  deduction  made  by  the  witness  from 
facts  not  disclosed.  In  short,  it  must  affirm- 
atively appear  by  consideration  of  the  na- 
ture and  character  of  the  payment  itself  that 
it  was  made  for  the  purpose  in  question.  It 
does  not  appear  that  the  master  acted  upon 
such  consideration.  I  think  there  has  been 
a  serious  miscarriage  with  regard  to  the 
proof  of  the  items  found  on  Exhibit  C,  1, 
which  was  due,  however,  in.  part  at  least, 
to  the  failure  of  the  defendants  to  properly 
specify  the  grounds  of  their  numerous  ob- 
jections thereto. 

The  next  exception  relates  to  the  allowance 
for  salaries  of  officers  beyond  what  was 
actually  paid.  This  allowance  was  inserted 
in  tbe  order  on  the  ground  that  tbe  class  of 
lot  owners   who  had  purchased  for  burial 


purposes  when  they  organized  and  assumed 
control  of  the  corporation  found  the  treasury 
empty,  and  the  officers  were  obliged  to  work 
for  years  for  little  or  nothing,  and  that  the 
defendants  had  the  benefit  of  their  work, 
and  ought  to  pay  for  it.    The  treasurer  and 
acting  secretary  of  tbe  complainant  corpora- 
tion during  the  first  three  years  of  the  pe- 
riod in  question  was  a  Mr.  Van  Sann,  and 
from   January   1,   1881,    was   Mr.    Haskins, 
cashier  of  a  bank  in  Jersey  City.    The  per- 
formance  of   the   duties   of   secretary    and 
treasurer  of  the  complainant  corporation  did 
not  prevent  the  performance  of  his  duties  as 
cashier.    Mr.  Van  Sann  during  his  incum- 
bency appears  to  have  been  paid  91,000  a 
year.    Mr.  Haskins  was  paid  at  first  $100  a 
year,  then  his  salary  was  increased  to  $300 
a  year,  then  to  $400,  then  to  $650,  then  to 
$750,  and  at  last  fixed  at  $300  a  year,  at 
which  sum  it  appears  to  have  stood.    The 
master  fixes  his  compensation  at  $1,000  a 
year;    finds   the   amount   already   paid   him 
during  the  11  years  of  his  service  up  to  Jan- 
uary 1,  1802,  to  be  $2,025;   and  adds  to  that 
$S,9T5,  which  sum  he  adds  to  the  amount 
found  on  Exhibit  C,  1.   I  have  not  before- 
I  me  the  table  by  which  the  master  made  up 
I  the  sum  of  $2,025  as  having  already  been 
|  paid    I  make  the  amount  $8,375.    I  think  the 
I  amount  allowed  ($1,000  a  year)  Is  liberal 
j  enough,  and  would  have  been  better  satis- 
I  fled  if  the  master's  estimate  in  this  and  in 
the  other  cases  had  been  made  up  by  person- 
I  al  Inspection  of  the  amount  of  work  actuul- 
j  ly  done  by  the  secretary  and  treasurer,  ln- 
stead  of  relying  upon  the  estimate  of  the 
|  treasurer  himself  as  to  what  his  services 
were  worth.    The  evidence  of  the  other  wlt- 
I  nesses  who  estimated  the  value  of  this  of- 
I  fleer's  services  I  consider  of  no  value  what- 
1  ever.    The  treasurer  himself  swears  that  for 
i  the  first  years  of  service  tbe  labors  were 
!  light,  and  increased  as  his  salary  was  in- 
I  creased.    Upon  the  whole,  I  am  satisfied  to 
I  permit  this  allowance  to  stand. 
,      The  next  officer  dealt  with  was  the  presi- 
|  dent.   He,  as  well  as  the  cashier,  was  en- 
|  gaged  in  other  business,  and  did  not  devote 
I  his  whole  time  to  the  business  of  the  ceme- 
tery.   He  never  made  any  charge  and  never 
received  any  compensation  for  his  services. 
The  master  allowed  him  $1,000  a  year,  or, 
t  in  all,  $14,000.    The  president  is  now  dead, 
and  tbe  amount  allowed  is  not  fixed  on  the 
basis  that,  when  recovered  from  the  defend- 
ants, it  will  be  paid  to  him  or  bis  representa- 
tives, but  as  being  what  defendants,  who 
were  having  the  benefit,  in  a  commercial 
point  of  view,  of  the  services  rendered,  ought 
to  pay.    The  same  remark  applies  to  the 
case  of  the  treasurer.    Taking  all  the  evi- 
dence together,  I  think  the  allowance  by  the 
master  for  president's  salary  was  too  great, 
and  that  $500  a  year,  or  $7,000  in  all,  was 
sufficient  for  his  services. 

The  next  objection  relates  to  the  amount 
credited  by  the  master  against  the  cost  of 
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general  maintenance,  for  moneys  received  by 
complainant  for  interment  fees,  and  for  the 
labor  of  its  men  for  work  done  for  individual 
lot  owners  on  their  lots  and  for  the  pro- 
prietors of  an  adjoining  cemetery.  The 
amount  of  interment  fees  in  the  complain- 
ant's cemetery  was  $51,597.50.  There  were 
also  interment  fees  in  an  adjoining  ceme- 
tery, called  the  "Bay  View  Cemetery,"  where 
the  work  was  done  by  the  same  laborers, 
amounting  to  $2,722.75.  There  were  other  re- 
ceipts from  the  labor  of  the  same  men  for 
individual  lot  owners,  amounting  to  $17,- 
132.81.  These  fees  were  earned,  confessedly, 
by  the  labor  of  the  men  whose  names  were 
on  the  pay  roll,  working  under  the  super- 
vision of  the  superintendent,  whose  pay  was 
charged  as  part  of  the  expenses,  using  tools, 
implements,  buildings,  etc.,  the  cost  and  wear 
and  tear  of  which  were  also  charged  in  the  ' 
expenses,  all  of  which  went  to  make  up  the  | 
sum  total  of  $98,376.32,  before  mentioned,  j 
The  master  went  into  an  accounting  of  what 
was  the  actual  net  cost  of  the  labor  which 
produced  these  results,  and  credited  to  ex- 
pense account  only  the  net  sum  which  he 
ascertained  upon  the  evidence  of  the  super- 
intendent to  be  the  net  cost.  Thus,  for  inter- 
ment fees  in  the  complainant's  cemetery,  in- 
stead of  crediting  the  sum  actually  receiv- 
ed, $51,507.50,  he  credited  one-quarter  of  that 
amount.  $12,899.37;  for  the  interment  fees 
In  the  Bay  View  Cemetery,  instead  of  cred- 
iting the  whole,  viz.  $2,722.75,  he  credited 
one-half,  $1,301.37;  for  the  other  receipts, 
$17,132.81,  instead  of  crediting  the  whole, 
he  credited  one-half,  or  $8,506.40.  The 
ground  on  which  this  division  was  made 
was  that  all  above  the  net  cost  was  profit, 
and  h-i  was  informed  that  the  court  had, 
on  an  Interlocutory  motion,  decided  that 
the  complainant  was  entitled  to  all  profits  t 
that  it  made  by  Its  operations.  In  that  be 
was  misinformed.  The  decision  referred  to  j 
was  made  under  these  circumstances.  It  ap- 
pears, as  set  out  In  the  original  opinion  (24 
Atl.  2),  that,  when  the  cemetery  speculation 
was  first  launched  (1850-00),  in  order  to  ex- 
ploit the  enterprise  a  large  number  of  plots 
or  lots  were  given  away  or  sold  at  a  nominal 
price  to  benevolent  societies,  Odd  Fellows, 
Free  Masons,  and  the  like:  and  when  the 
Buckmaster  management  was  overthrown, 
and  the  persons  who  had  bought  lots  for 
burial  purposes  associated  themselves  un- 
der the  charter,  ousted  the  Buckmnsters, 
and  took  possession  of  the  cemetery,  as  it 
was  held  they  were  entitled  to  do,  tbey  found 
themselves  without  means  to  put  it  in  or- 
der, and  cast  about  for  sources  of  revenue, 
and  bought  up  cheaply,  in  the  market,  those 
lots  which  had  been  sold  or  given  away 
years  before,  and  retailed  them  out  at  a 
large  profit  to  persons  who  wished  to  buy 
for  burial  purposes.  And  the  question  pro- 
pounded to  the  court  on  the  interlocutory 
motion  was  whether  or  not  the  complainant, 
In  the  present  accounting,  should  be  charged 


with  those  profits;  and  it  waa  decided  that 
It  should  not,  for  the  simple  reason  that  the 
care  and  attention  which  produced  them  were 
not  within  the  scope  of  the  duties  of  com- 
plainant's officers,  and,  as  officers,  tbey  were 
not  paid,  or  supposed  to  be  paid,  by  com- 
plainant to  do  that  work,  and,  If  they  chose 
to  turn  profits  made  in  an  outside  enter- 
prise in  for  the  benefit  of  the  company,  it 
was  a  pure  gift,  In  which  the  defendants,  as 
owners  of  unimproved  lots,  had  no  interest. 
But  I  do  not  think  that  the  decision  so  made 
applies  at  all  to  the  case  of  the  product  of  the 
labor  of  the  pay  roll  workmen  of  the  com- 
plainant. They  apparently  were  at  work  by 
the  month,  with,  as  before  remarked,  tools 
and  Implements  provided  by  the  complainant, 
and  under  the  supervision  of  a  paid  super- 
intendent. They  opened,  filled,  and  sodded 
graves,  and  placed  headstones  and  monu- 
ments, as  the  demand  for  that  work  arose. 
Necessarily,  as  In  all  such  cases,  in  order  to 
make  both  ends  meet  at  the  end  of  the 
year,  there  must  be  an  apparent  profit  on 
each  transaction,  else  there  would  be  nothing 
left  out  of  which  to  pay  the  expenses  of 
maintaining  the  establishment,  with  the  su- 
perintendent and  all  the  tools,  Implements, 
etc.,  and  to  cover  the  fractions  of  time  when 
the  men  must,  for  various  reasons,  neces- 
sarily be  idle.  The  charge  for  opening  a 
grave  and  filling  it,  and  removing  the  sur- 
plus dirt,  was  $5,  and  the  superintendent 
swore  that  the  net  cost  of  that  was  $1.25. 
and  the  master  allowed  only  one-quarter  of 
the  amount  collected.  As  a  juryman,  I  be- 
lieve this  estimate  is  grossly  erroneous,  and 
that  the  work  could  not,  taking  it  from  one 
year's  end  to  another,  be  done  for  any  such 
money.  The  amount  for  interment  fees  re- 
ceived from  the  adjoining  Bay  View  Ceme- 
tery was  $2,722.75,  one-half  only  of  which  was 
computed  as  profit  and  allowed.  And  so, 
in  the  case  of  other  receipts  amounting  to 
$17,132.81,  only  one-half  of  these  were  al- 
lowed against  expenses.  So  that  out  of  $71.- 
453.06,  the  aggregate  of  the  items  Just  men- 
tioned, there  was  allowed  only  $22,827.15,  or 
less  than  one-third  of  what  was  received 
by  the  complainant  for  the  labor  of  the  men 
and  the  use  of  the  implements  and  buildings 
and  grounds,  all  of  which  had  been  charged 
against  the  defendants.  I  am  unable  to  ap- 
prove of  that  result  or  perceive  upon  what 
principle  it  can  be  sustained.  Whatever 
profit  there  was  in  It  was  the  result  of  the 
business  management  of  men  whose  salaries 
are  charged  against  the  defendants,  making 
use  of  offices,  buildings,  and  implements,  the 
cost"  of  which  was  charged  against  the  de- 
fendants. I  am  unable  to  see  how  the  cost 
of  taking  care  of  and  maintaining  the  fences, 
roads,  paths,  etc.,  can  be  properly  arrived 
at  without  crediting  against  the  outgo  the 
Income  from  those  several  sources. 

The  application  here  of  the  so-called  "rule" 
that  the  defendants  are  not  to  have  the  bene- 
fit in  this  accounting  of  profits  made  upon 
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be  work  of  the  laborers  of  the  complainant 
wins  to  me  to  work  gross  Injustice.  The 
Ira  upon  which  the  order  was  made  char- 
ing the  defendants  with  their  share,  accord- 
ig  to  the  number  of  lots  owned  by  them,  of 
be  cost  of  general  maintenance  of  the  ceme- 
ery,  was  that  each  lot  in  the  cemetery 
bould  bear  Its  equal  share  of  that  cost  But 
he  plan  adopted  by  the  master  seems  to  me 
ot  to  produce  that  result.  If  defendants  are 
>  be  charged  with  $19,012.33,  actual  cash 
aid  Into  the  treasury  by  reason  of  their 
oldlng  one-fifth  of  the  whole  number  of 
its,  then  the  other  lot  owners  owning  the 
tlier  four-fifths  should  be  charged  with  $76,- 
49.34  in  actual  cash  paid  into  the  treasury, 
tow,  there  Is  no  pretense  that  any  such  sum 
as  been  paid  by  such  lot  owners.  On  the 
ontrary,  the  proofs  show  that  such  pay- 
lents  during  the  period  In  question  amount* 
d  to  only  a  -few  hundred  dollars  a  year, 
■hen  they  should  have  amounted  to  as  many 
tousands  If  each  lot  owner  had  paid  at  the 
He  above  fixed.  The  result  is  that  the 
Miietery  has  been  maintained  largely  from 
le  proceeds  of  the  sales  of  defendants'  lots, 
mounting  to  $14,480,  and  from  fees  from 
le  use  of  defendants'  receiving  vaults, 
mounting  to  $2,853,  making  a  total  of  $17,- 
33.  An  examination  of  the  figures  will  show 
mt  this  sum  covers  nearly  the  whole  cost 
F  maintaining  the  cemetery.  The  total  cost 
urlng  the  period  in  question  (Including  sev- 
ral  thousand  dollars  expended  In  litigation) 
'as,  as  we  have  seen,  $98,376.22.  The  amount 
reived  from  all  sources  except  from  sales 
f  defendants'  lots  and  vault  fees  was  as 
Movb:  Burial  fees,  $51,597.60;  Bay  View 
emetery  work,  $3,062.50;  Bay  View  Ceme- 
;ry  burial  fees,  $2,722.75;  other  receipts  for 
'ork  done  by  complainant's  laborers  upon 
(dividual  lots,  $19,985.81,— making  a  total  of 
77,368.56,  which,  deducted  from  $98,376.22, 
saves  $21,007.66,  for  the  actual  cost  of  main- 
nance  (Including  costs  of  litigation),  of 
'hlch  sum  the  defendants  contributed,  by 
tie  of  lots,  $14,480;  and  vault  fees,  $2,853, 
total,  $17,333,  which  deducted  from  $21,007.66 
aves  $3,674.66  as  the  actual  sum  coming 
■ora  all  other  sources  except  that  contrlbut- 
1  by  the  defendants.  And  the  master's  re- 
nt not  only  appropriates  all  the  proceeds 
'  the  sale  of  defendants'  lots  and  use  of  de- 
•ndants'  vault,  but  brings  them  still  In  debt: 
t.532.33— $2,853=$1,679.33.  This  has  the  ap- 
?arance  of  confiscation. 
Further,  In  opposition  to  the  contention 
tat  defendants  are  not  entitled  to  the  bene- 
1  of  what  are  called  "profits,"  defendants 
intend  that  the  result  of  the  opinion  here- 
fore  filed  in  this  cause  is  to  place  the  com- 
alnant  In  the  position  of  a  trustee  of  the 
ifendants  in  the  management  of  the  af- 
ilrs  of  tne  cemetery,  and  that  the  relation 
ius  established  forbids  the  trustee  from 
aklng  a  profit  out  of  the  business  of  its  ces- 
lis  que  trustent.  It  will  be  remembered 
tat  the  theory  of  the  opinion  on  this  part 


of  the  case  Is  that  the  legal  title  to  the  lots 
was  in  the  defendants,  and  that  the  right 
of  disposition  of  them  by  sale  for  burial  pur- 
poses was  vested  in  the  complainant  corpora- 
tion, but  that  the  complainant  was  bound  to 
account  to  the  defendants  for  the  proceeds 
thereof.  This  seems  to  me  to  create  the  posi- 
tion of  trustee  and  cestui  que  trust  The 
defendants  contend  that  the  general  rule 
that  a  trustee  is  not  entitled  to  make  a  profit 
out  of  the  cestui  que  trust's  business  should 
be  enforced  without  relaxation  in  this  case, 
because  the  defendants  have  no  voice,  ac- 
cording to  complainant's  theory,  in  choosing 
the  officers  of  complainant,  or  otherwise  In 
Its  management.  I  think  this  position  Is 
well  taken.  The  theory  of  the  opinion  was 
that  the  actual  sales  for  burial  purposes 
created,  under  the  terms  of  the  corporate 
act,  two  classes  of  lot  owners,  one  Including 
the  original  proprietors,  now  represented  by 
defendants,  and  the  other  the  owners  of 
lots  purchased  for  burial  purposes,  and  that 
the  latter  class  composed  the  membership  of 
the  corporation  proper.  That  class  first  as- 
serted It  in  organization,  and  assumed  control 
In  1878,  and  have  since  exercised  exclusive 
control  of  the  affairs  of  the  corporation,  In- 
cluding, as  before  observed,  the  right  to  dis- 
pose of  the  legal  title  to  the  defendants'  lots, 
by  selling  the  same  for  burial  purposes. 
Hence  their  position  is  that  of  trustee,  with 
all  Its  Incidents. 

Finally,  each  party  charges  the  other  with 
conduct  which,  it  is  contended,  ought  to  in- 
fluence the  court  in  dealing  with  the  pres- 
ent questions.  Complainant  says  that  it 
was  driven  to  assume  control  of  the  cemetery 
by  the  neglect  of  the  defendants  to  keep  the 
grounds  In  decent  order.  On  the  other - 
hand,  defendants  complain,  first,  that  com- 
plainant denied  their  right  in  the  premises, 
and  drove  them  to  an  action  at  law  to  estab- 
lish It,  and,  when  the  complainant  was  there- 
in defeated,  it  set  up  In  its  bill  herein  an 
unfounded  title  In  equity;  and,  further,  that, 
in  the  management  of  the  cemetery  by  com- 
plainant's officers,  they  have  discriminated 
against  defendants'  lots,  have  purposely 
avoided  selling  them,  have  not  given  them 
the  benefit  of  the  general  improvements  of 
the  grounds,  and  have  fenced  a  portion  of 
them  out  of  the  grounds,  and  have  promoted 
the  sale  of  lots  In  an  adjoining  competing 
cemetery.  I  think  each  of  these  contentions 
has  some  solid  ground.  The  evidence  indi- 
cates that  many  of  the  defendants'  lots  are 
not  favorably  situated,  and  are  not  naturally 
available  or  desirable,  and  do  not  command 
so  ready  a  sale  as  those  already  disposed  of; 
that  one  portion  of  the  cemetery  In  which 
they  He  Is  In  a  state  of  nature,  covered  with 
trees  and  brush,  and  Is  not  Included  In  the 
lnclosure.  These  circumstances  certainly 
make  the  application  of  the  principle  of  the 
decree  to  these  lots  somewhat  harsh,  but  I 
have  not  taken  It  into  account  In  arriving 
at  the  result  above  Intimated. 
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The  result  is  as  follows:  The  first,  sec- 
ond, and  third  exceptions  are  overruled.  The 
fourth  to  the  twelfth,  Inclusive,  have  not 
been  examined,  and  are  not  passed  upon.  The 
thirteenth  is  overruled.  The  fourteenth  Is  sus- 
tained in  part.  The  fifteenth  is  sustained  in 
part.  The  sixteenth,  seventeenth,  eight- 
eenth, nineteenth,  twentieth,  twenty-first, 
and  twenty-fourth  are  sustained.  The  twen- 
ty-second and  twenty-third  are  overruled. 
The  report  should  be  set  aside,  and  the  ac- 
count annexed  is  referred  back  to  the  master, 
to  be  restated  In  accordance  with  the  prin- 
ciples hereinbefore  set  forth.  I  will  so  ad- 
vise. 


LEHIGH  VAL.  TERMINAL  RT.  CO.  t. 
CURRIE  et  al. 

(Court  of  Chancery  of  New  Jersey.    Jan.  18, 
1896.) 

Railroad  Bridge— Cosstrcction — Objection  or 

Landowner — Compromise— Contract — 

Damages. 

1.  An  ordinance  changing  the  grade  of  a 
street  was  passed  to  enable  complainant  to  con- 
struct a  railroad  bridge.  Said  ordinance  was  re- 
moved to  the  supreme  court  on  certiorari  by  de- 
fendant landowners,  and  work  under  the  or- 
dinance was  stopped.  Pending  the  litigation  it 
vras  agreed  that  the  suit  should  be  discontinued, 
that  all  parties  should  consent  to  said  change  of 
grade,  and  that  complainant  should  pay  to  de- 
fendants a  certain  sum;  and  an  additional  sum 
was  to  be  deposited,  to  be  paid  to  defendants  if 
the  ordinance  was  not  set  aside  on  any  other 
writ  of  certiorari,  or  if,  pending  any  certiorari, 
the  road  should  be  actually  constructed  at  the 
grade  established  by  seid  ordinance.  Otherwise, 
the  money  deposited  should  be  returned  to  com- 
plainant. Afterwards,  and  before  the  road  was 
constructed,  the  ordinance  was  set  aside  on  cer- 
tiorari.    After  complainant  sued  out  a  writ  of 

.  error,  an  agreement  was  made  whereby  the 
grade  fixed  by  the  ordinance,  except  immediately 
under  the  bridge,  was  changed,  other  alterations 
were  made,  and  all  litigation  between  the  par- 
ties discontinued.  Held  that,  as  the  ordinance 
was  set  aside  before  the  road  was  constructed, 
and  as  the  road  was  constructed,  not  under  the 
ordinance,  but  by  virtue  of  such  agreement,  de- 
fendants were  not  entitled  to  the  additional 
amount  deposited  with  said  trustee. 

2.  The  fact  that  defendants  were  damaged 
to  the  total  amount  fixed  in  the  contract,  and 
that  complainant  obtained  the  advantages  for 
which  the  money  was  to  be  paid,  did  not  entitle 
defendants  to  the  fund  under  the  contract. 

3.  As  said  fund  was  not  stated,  in  the  con- 
tract, to  be  compensation  for  damages,  sustained 
by  defendants,  and  as  the  contract  provided 
that,  if  any  assessments  were  made  against  de- 
fendants for  benefits,  p  mounting  to  more  than 
the  award  to  them,  complainant  should  pay  the 
excess,  and  as  complainant  had  agreed  to  make 
said  change  in  grade  and  all  improvements  at 
its  own  expense,  defendants  are  not  entitled  to 
claim  said  fund  as  damages. 

4.  After  said  ordinance  had  been  set  aside, 
complainant,  fearing  that  it  would  have  no  right 
to  construct,  under  land  belonging  to  defendants, 
a  sewer  which  it  had  agreed  with  the  city  to  con- 
struct, in  order  to  drain  tin*  street  under  said 
bridge,  and  that  substantial  damages  would  be 
assessed  for  change  of  grade,  proposed  to  defend- 
ants to  pay  the  fund  in  controversy  in  satisfaction 
of  all  damages  resulting  from  the  change  of 
grade,  and  to  prevent  their  interference  with  the 
construction  of  said  sewer.     Held,  in  a  suit  to 


determine  the  title  to  said  fund  under  the  orig- 
inal contract,  that  said  proposition  was  inadmis- 
sible as  evidence  of  any  liability  on  the  part  of 
complainant. 

Suit  by  the  Lehigh  Valley  Terminal  Rail- 
way Company  against  Ellen  Currie,  executrix, 
and  others,  to  determine  the  title  to  a  certain 
fund  deposited  in  trust  Decree  for  complain- 
ant. 

The  object  of  the  bill'  is  to  establish  the 
right  of  the  complainant  to,  and  to  obtain,  the 
sum  of  $5,000  deposited  by  it  with  two  trus- 
tees, under  a  written  agreement  and  circum- 
stances as  follows:  Complainant  Is  a  corpo- 
ration organized  under  the  general  laws  of 
the  state  of  New  Jersey,  and  Is  formed  by 
the  consolidation  of  certain  other  railway  com- 
panies with  the  Jersey  City,  Newark  &  West- 
ern Railway  Company,  and  by  that  means  is 
the  successor  to  all  the  rights  of  that  com- 
pany, and  for  present  purposes  may  be  con- 
sidered as  identical  with  it.  It  la  the  proprie- 
tor of,  and  operates,  a  railway  running  from 
the  city  of  Newark  to  the  waters  of  New 
York  Bay,  crossing  Newark  Bay  and  Bergen 
Neck  upon  a  course  of  about  northwest  and 
southeast.  Bergen  Neck,  at  that  point  i* 
crossed  by  a  series  of  parallel  streets,  which 
are  designated  by  numbers,  having  a  course 
identical  with  that  of  the  railway,  and  Is 
traversed,  northeast  and  'southwest  by  other 
streets,  which  are  designated  as  Avenues  A, 
B,  C,  etc.,  within  the  limits  of  the  city  of 
Bayonne.  For  purposes  of  a  railway  route, 
complainant  and  another  railway  company 
purchased,  or  acquired  by  condemnation,  all 
the  land  between  Fifty-Ninth  street  and  Six- 
tieth street,  and,  prior  to  1889,  laid  out  its 
route  parallel  with  those  streets,  and  between 
the  two.  The  first  avenue  which  Its  route 
crosses  after  leaving  Newark  Bay  is  Avenue 
A;  and  its  plan  of  crossing  the  bay,  approv- 
ed by  the  secretary  of  war,  was  such  as  re- 
quired that  It  should  cross  that  avenue  at  an 
elevation  of  a  few  feet  above  the  natural  lev- 
el of  the  surface  of  the  avenue  at  the  point 
of  crossing,  and  a  little  above  the  grade 
which  had  been  adopted  for  Avenue  A  by  the 
authorities  of  Bayonne.  The  avenue  had  nev- 
er been  worked  to  the  city  grade,  and  there 
were  very  few  buildings  in  the  neighborhood, 
although  the  land  was  laid  out  into  building 
lots.  This  plan  of  the  complainant  required 
that  the  grade  of  the  avenue  between  Fifty- 
Ninth  and  Sixtieth  streets,  and  for  some  con- 
siderable distance  northeast  of  Sixtieth  street 
and  southwest  of  Fifty-Ninth  street,  should 
be  altered,  and  the  grade  of  the  street  lower- 
ed, so  that  the  railway  could  cross  on  a  bridge 
over  the  avenue.  In  September,  1890,  the 
complainant  caused  an  application  to  be  made 
to  the  common  council  of  the  city  of  Bayonne 
for  the  desired  change  of  grade,  and  an  or- 
dinance to  that  effect  was  adopted  or  passed 
In  that  month.  That  proceeding  was  remov- 
ed to  the  supreme  court  by  a  certiorari  issued 
at  the  Instance  of  the  defendants,  who  owned 
most  of  the  land  fronting  on  both  sides  of  Av- 
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enue  A,  to  the  north  of  Sixtieth  street  and  to 
the  south  of  Fifty-Ninth  street,  and  which 
would  be  affected  by  the  proposed  change  of 
grade.  The  company,  being  satisfied  that 
that  ordinance  could  not  endure  the  test  of  Ju- 
dicial examination,  Induced  another  party  In- 
terested to  bring  a  certiorari  to  hasten  the 
proceeding,  so  that  it  was  set  aside  in  No- 
vember, 1890.  A  fresh  application,  which  was 
supposed  to  be  free  from  the  objections  which 
were  urged  against  the  first  one,  was  made  in 
November,  1890,  with  the  result  that  the  city 
council  passed  an  ordinance,  on  the  16th  of 
December,  1890,  changing  the  grade  as  re- 
quested. That  ordinance  was  vetoed  by  the 
mayor  on  the  27th  of  December,  1800,  and 
passed  over  his  veto  on  the  13th  of  January, 
1801.  Upon  the  passing  of  that  ordinance, 
the  complainant  entered  into  a  written  con- 
tract with  the  common  council  by  which  it 
agreed  to  do  all  the  grading  of  Avenue  A  in 
conformity  with  the  grade  established  by  the 
ordinance  of  December  18,  1890,  and  to  con- 
struct a  main  sewer  on  the  center  line  of 
West  Fifty-Ninth  street,  <rom  Avenue  A  to 
Newark  Bay,  for  the  use  of  the  public,  and  to 
be  connected  with  receiving  basins,  to  be  con- 
structed as  designated  by  the  city,  and  to 
pave  with  Belgian  block  or  Macadam  pave- 
ment, and  properly  curb  the  roadway  and  flag 
the  sidewalks  of  Avenue  A,  from  Fifty-Ninth 
to  Sixtieth  streets.  .It  also  provided  for  the 
lowering  of  the  grade  of  Fifty-Second,  Fifty- 
Third,  Fifty-Fourth,  Fifty-Fifth,  Fifty-8ixth, 
Fifty-Seventh,  Fifty-Eighth,  Fifty-Ninth,  Six- 
tieth, Sixty-First,  and  Sixty-Second  streets 
where  they  intersected  with  Avenue  A  It 
also  provided  that  it  should  carry  its  railway 
across  the  avenue  on  a  bridge  giving  an  un- 
derclearance  of  at  least  18  feet,  to  be  support- 
ed ou  piers  100  feet  apart,  the  width  of  the 
avenue  being  70  feet,  "for  the  purpose  of  en- 
couraging the  laying  out  and  constructing  of 
a  county  road  or  boulevard  at  this  point."  It 
also  provided  that  the  complainant  should  pay 
all  the  expenses  and  costs  of  the  improvement 
pursuant  to  section  62  of  the  charter  of  the 
city.  A  second  writ  of  certiorari  was  al- 
lowed, upon  the  prosecution  of  the  defend- 
ants, to  remove  to  the  supreme  court  this  or- 
dinance of  January  16,  1891,  and  the  litiga- 
tion under  that  certiorari  was  pending  on  the 
2d  of  October,  1891,  all  work  under  the  ordi- 
nance and  contract  between  the  complainant 
and  the  city  being,  in  the  meantime,  stopped. 

On  the  2d  of  October,  1891,  the  parties  to 
this  suit  entered  into  a  contract  under  seal 
in  these  words: 

"Agreement,  made  this  second  day  of  Oc- 
tober, eighteen  hundred  and  ninety-one,  be- 
tween the  executors  and  trustees  of  the  es- 
tate of  James  Currie,  deceased,  and  Jeanette 
Imbrie  and  William  M.  Imbrie,  her  husband, 
of  the  one  part,  and  the  Lehigh  Valley  Ter- 
minal Railway  Company,  of  the  other  part. 

"(1)  The  sum  of  thirteen  thousand  dollars 
shall  be  forthwith,  upon  the  execution  hereof, 
deposited  by  the  company  in  the  New  Jersey 


Title  Guarantee  &  Trust  Company  to  the 
credit  of  W.  D.  Edwards  and  C.  L.  Corbln, 
trustees,  to  be  drawn  only  on  their  joint 
check. 

"(2)  A  consent  to  discontinue  the  pending 
suit  on  certiorari  In  New  Jersey  supreme 
court,  between  said  executors,  as  prosecutors, 
and  the  city  of  Bayonne,  to  review  the  ordi- 
nance for  change  of  grade  of  Avenue  A,  shall 
be  at  once  procured  from  the  attorneys  of  rec- 
ord of  the  prosecutors,  and  a  rule  to  discon- 
tinue obtained  from  the  judge  and  entered  in 
the  minutes,  whereupon  eight  thousand  dol- 
lars of  said  fund  on  deposit  shall  be  paid  to 
said  executors  or  their  attorneys. 

"(3)  All  the  parties  hereto  assent  and  agree 
to  the  change  of  grade  of  Avenue  A  as  or- 
dained by  ordinance,  passed  January  13,  1891, 
by  the  council  of  Bayonne,  and  to  the  contract 
made  between  the  city  of  Bayonne  and  the 
Jersey  City,  Newark  &  Western  Railway 
Company  (now  merged  in  the  Lehigh  Valley 
Terminal  Railway  Company),  dated  February 
2,  1891,  which  contract  the  railway  company 
will  forthwith  proceed  to  carry  into  effect  up- 
on the  discontinuance  of  said  suit. 

"(4)  If  no  further  writ  of  certiorari  shall  be 
allowed  before  the  1st  day  of  January,  1892, 
and  if  no  application  for  a  writ  shall  be  then 
pending,  said  railway  company  shall  pay  to 
said  executors  the  balance  of  five  thousand 
dollars  on  deposit,  with  the  interest  earned 
thereon,  and  with  a  further  sum  sufficient  to 
make  the  total  interest  thereon  six  per  cent 
per  annum  from  this  date.  If  there  is  then 
pending  any  writ  of  certiorari  or  application, 
payment  shall  be  deferred  until  the  deter- 
mination thereof.  If  the  ordinance  for  change 
of  grade  shall  be  set  aside,  then  the  said  fund 
on  deposit  shall  be  returned  to  the  said  rail- 
way company.  Should  the  ordinance  be  sus- 
tained, then  the  said  fund  shall  be  paid  to  the 
said  trustees  and  executors  with  a  sufficient 
additional  sum  to  make  the  total  interest  earn- 
ed thereon  the  sum  of  six  per  cent  per  an- 
num from  the  date  hereof.  If,  however,  the 
roadbed,  pending  any  certiorari,  shall  be  ac- 
tually constructed,  and  rails  laid  for  traffic, 
at  a  grade  accommodated  to  that  established 
by  the  ordinance  of  January  13,  1891,  and 
not  to  the  prior  established  grade,  in  such 
case  the  payment  of  said  deposit  shall  be 
made  to  the  executors  upon  such  construction. 

"(5)  The  company  agrees  that,  in  case  any 
assessments  for  said  change  of  grade  shall  be 
made  upon  the  lands  of  the  estate  of  James 
Currie  or  Jeanette  T.  Imbrie,  over  and  above 
the  awards  which  may  be  made  to  them  for 
said  change  of  grade,  the  said  railway  com- 
pany will  pay  such  excess  of  assessments. 

"In  witness  whereof,  the  said  parties  have 
executed  these  presents  the  day  and  year  first 
above  written." 

Pursuant  to  that  agreement  the  complain- 
ant forthwith  deposited  $13,000  to  the  credit 
of  Messrs.  Edwards  &  Corbin,  and  they  at 
once  paid  to  the  defendants  the  sum  of  $8,- 
000,  and  the  suit  of  certiorari  was  discon- 
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-tlnued  and  dismissed  by  order  of  the  su- 
preme court,  entered  by  consent  of  parties 
on  the  3d  of  October,  1891.  The  complainant 
then  commenced  the  active  work  of  changing 
the  grade  of  the  street  and  the  erection  of 
-abutments  for  the  bridge,  but  were  stopped 
before  they  had  made  much  progress  by  the 
intervention  of  a  new  litigant.  On  the  31st 
of  October,  1891,  a  third  writ  of  certiorari 
was  allowed  and  Issued  out  of  the  supreme 
court,  on  the  prosecution  of  the  board  of 
chosen  freeholders  of  the  county  of  Hudson, 
by  which  the  same  ordinance  was  removed 
to  the  supreme  court,  and  work  thereunder 
was  stopped.  In  fact,  the  board  of  chosen 
freeholders  had  formally  adopted  Avenue  A 
as  a  county  boulevard,  and  made  it  100  feet 
wide  instead  of  70  feet  Litigation  followed 
under  that  certiorari,  and  on  the  18th  of 
February,  1892,  the  supreme  court  (54  N.  J. 
Law,  293,  23  Atl.  648)  set  aside  the  ordinance, 
with  the  result  that  all  authority  for  the 
complainant  to  reduce  the  grade  of  the  street, 
and  build  its  bridge  at  the  desired  height, 
was  destroyed.  The  complainant  removed 
the  judgment  of  the  supreme  court,  setting 
aside  the  ordinance  In  question,  by  writ  of 
error,  to  the  court  of  errors  and  appeals,  and 
then,  on  the  24th  of  March,  1892,  made  a  set- 
tlement whereby  it  dismissed  its  writ  of  er- 
ror and  entered  into  an  agreement  with  the 
board  of  chosen  freeholders  by  which  the 
grade  fixed  by  the  ordinance  of  the  common 
council  of  Bayonne  of  January  16,  1891,  was 
changed.  The  grade  Immediately  under  the 
railroad  crossing  was  left  substantially  the 
same  as  that  fixed  by  the  common  council, 
but  the  approaches  to  the  railway  bridge 
from  each  side  were  made  a  little  steeper, 
so  that  for  a  considerable  portion  of  the  dis- 
tance on  one  side,  there  was  about  3  feet 
less  cut  and  on  the  other  side  from  1  to  2 
feet  less  cut  in  front  of  the  lands  of  defend- 
ants. The  width  of  the  excavation,  how- 
ever, was  100  feet  instead  of  70;  and  provi- 
sion was  made  for  some  sewers  to  be  built 
at  the  expense  of  the  complainant,  In  addi- 
tion to  those  provided  for  in  the  contract 
with  the  city.  Provision  was  also  made  for 
supporting  columns  of  iron  under  the  bridge, 
to  be  placed  at  the  edge  of  the  sidewalks,  so 
that  the  actual  span,  instead  of  being  100 
feet  was  60  feet  The  paving  and  flagging 
were  substantially  the  same  as  in  the  con- 
tract between  the  complainant  and  the  city. 
All  the  work  was  to  be  done  by  the  com- 
plainant at  Its  expense.  The  complainant  al- 
so agreed  to  indemnify  the  county  against 
all  damages  that  It  might  be  required  to  pay 
by  reason  of  the  adoption  of  the  new  grade, 
.and  construction  of  the  road  thereon.  Under 
statutory  proceedings  taken  by  the  county 
to  ascertain  the  damages  resulting  to  the 
landowners  by  such  change  of  grade,  and 
the  taking  of  30  feet  of  land  for  additional 
width,  the  defendants  appeared  and  claim- 
ed damages  by  reason  of  the  alteration  of 
the  grade,  and  also  for  the  additional  land 


taken,  with  the  result  that  the  commission- 
era  appointed  to  ascertain  such  damages 
awarded  them  only  nominal  damages.  There- 
upon the  complainant  demanded  the  sum  of 
$5,000  standing  in  the  name  of  the  trustees, 
and,  the  trustees  not  being  agreed  as  to  its 
right  thereto,  this  suit  was  instituted.  The 
trustees  were  made  parties  defendant  but 
took  no  part  in  the  litigation. 

The  defendants  Currle,  executrix,  and  Im- 
brie  and  wife  answer,  and  combine  with  their 
answer  a  cross  bill.  In  which  they  set  up  that 
the  sum  of  $13,000  deposited  was  fixed  upon 
as  the  amount  of  damages  which  would  be 
actually  inflicted  upon  the  defendants'  land 
by  the  change  of  grade,  and  that  $8,000  of  It 
was  paid  them  on  that  account  and  that  $5,- 
000  was  retained  simply  to  Insure  the  com- 
plainant against  any  further  certiorari  being 
issued  by  the  defendants  or  any  landowners 
similarly  situated.  It  further  states  that,  at 
the  time  the  agreement  between  the  parties 
hereto  of  October  2,  1891,  was  made,  it  was 
understood  that  the  authorities  of  Hudson 
county  might  objeA  to  the  grade  thereby  es- 
tablished; and,  further,  that  the  complainant 
was  not  hindered  by  the  certiorari  of  the 
board  of  freeholders,  but  continued  the  con- 
struction of  its  road  without  interruption;  and 
that  the  agreement  of  October  2,  1891,  has 
been  practically  fulfilled  by  defendants;  and 
that  the  work  which  the  complainant  was 
obliged  to  do  under  the  contract  with  the 
county  was  no  greater  than  that  which  it 
agreed  to  do  under  the  previous  contract  with 
the  city;  and  that  It  was  not  hindered  and 
delayed  in  the  prosecution  of  its  work  by  the 
certiorari  of  the  city,  and  has  derived  all  the 
benefit,  under  the  contract  of  March  2,  1892, 
that  it  ever  expected  to  derive  under  that  of 
October  2,  1891.  Hence,  in  equity  (so  they 
argue),  the  defendants'  right  to  the  fund  is 
clear.  The  defendants  rest  their  legal  right 
to  the  $5,000  under  this  clause  of  the  Agree- 
ment: "If,  however,  the  roadbed,  pending  any 
certiorari,  shall  be  actually  constructed,  and 
rails  laid  for  traffic,  at  a  grade  accommo- 
dated to  that  established  by  the  ordinance  of 
January  13,  1891,  and  not  to  the  prior  estab- 
lished grade.  In  such  case  the  payment  of  said 
deposit  shall  be  made  to  the  executors  upon 
such  construction." 

O.  L.  Corbln,  for  complainant  W.  D.  Ed- 
wards, for  defendants. 

PITNEY,  V.  C.  (after  stating  the  facts).  By 
the  fourth  paragraph  of  the  contract  made 
October  2,  1891,  the  fund  of  $5,000  now  in 
controversy  was  to  be  paid  to  the  complain- 
ant, in  case  the  ordinance  of  the  city  chan- 
ging the  grade  of  Avenue  A  should  be  set 
aside  on  certiorari,  unless,  pending  the  certi- 
orari, the  complainant's  roadbed  should  be  ac- 
tually constructed  and  rails  laid  for  traffic. 
It  is  admitted  that  the  ordinance  was  set 
aside  on  certiorari  at  the  February  term,  1892, 
and  that  the  roadbed  had  not  then  been  con- 
structed across  the  avenue,  and  that  no  rails 
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a  been  laid  for  traffic,  and,  In  fact,  that  no 
Is  at  all  were  laid  or  could  be  laid  across 
enue  A  until  some  months  afterwards, 
leu  they  were  laid,  not  under  the  protec- 
q  of  the  ordinance  and  agreement  of  the 
f,  but  under  a  new  agreement  made  by  the 
uplainant  with  the  county  freeholders.  By 
s  express  terms  of  the  contract  between  the 
rties,  therefore,  the  complainant's  right  to 
!  fond  is  established. 

.Tie  defendants  contend  that  they  should  re- 
ve  this  sum  of  $5,000  because  they  have 
:ually  suffered  the  damages,  and  the  com- 
linant  has  obtained  the  advantages,  for 
ilch  this  $5,000  was  to  be  paid.  If  this 
re -the  case,  It  would  not  establish  the  claim 
defendants,  or  impair  that  of  complainant 
this  fund.  The  defendants  can  have  no 
im  at  law  or  in  equity,  upon  the  fund,  ex- 
it by  the  contract  under  which  it  was  de- 
sited.  Apart  from  the  contract,  the  rela- 
u  of  defendants  to  the  complainant  is  mere- 
that  both  parties  own  land  abutting  on  the 
me  highway.  The  complainant  applied  to 
;  chosen  freeholders  of  the  county,  who  con- 
lied  this  highway,  for  a  change  of  grade, 
&  the  chosen  freeholders  made  the  change, 
fendants  allege  that  they  have  been  darn- 
ed by  the  change.  If  so,  their  remedy,  if 
y,  must  be  against  the  county,  unless  the 
uplainant  has,  by  its  agreement,  placed  lt- 
f  under  some  liability  for  the  damages  to 
fondants.  If  such  liability  had  been  cre- 
id,  defendants  could,  of  course,  resort  to  an 
propria te  remedy  to  enforce  it;  but  that 
•uld  not  establish  their  right  to  this  fund. 
e  money  was  put  in  the  hands  of  the  trus- 
ts, not  in  trust  to  satisfy  damages  from 
ange  of  grade,  but  to  pay  on  certain  con- 
gencies.  The  contingency  has  happened 
tich  required  the  payment  to  complainant 
e  trustees  can  only  pay  the  money  strict- 
as  the  contract  requires,  and  the  court  can- 
t  divert  it  to  other  purposes  however  mer- 
rious.  The  trustees  are  mere  depositories. 
ej  bold  the  money  on  a  special  trust,  to 
y  as  the  agreement  stipulates;  and,  under 
?h  a  special  trust,  the  rule  stated  by  Lewin 

"The  duties  thus  prescribed  to  him,  the 
istee  is  bound  strictly  to  pursue,  without 
erring  to  the  right  hand  or  to  the  left." 
win,  Trusts,  572.  If,  however,  the  fund 
sre  placed  at  the  full  discretion  of  the  trus- 
ts, and  of  the  court,  to  dispose  of  accord- 
f  to  equity,  as  between  these  parties,  the 
inlt  would  not  be  different. 
t  seems  to  me  that  the  circumstances  nega- 
e  the  allegation  of  defendants  that  the  sum 
posited  with  the  trustees  represented  dam- 
es which  the  defendants  would  actually 
Cter  by  the  proposed  change  of  grade.  It 
not  so  stated  in  the  contract,  and  the  indica- 
ns  are  the  other  way;  for  the  fifth  section 
rrides  that,  if  any  assessments  are  made 
alnst  the  defendants  for  benefits  by  reason 

the  proposed  change  of  grade,  over  and 
ove  the  awards  to  be  made  to  them  for 
mages,  the  complainant  shall  pay  such  ex- 


cess. Moreover,  the  complainant,  in  its  con- 
tract with  the  city,  had  undertaken  to  pay  aP 
the  expenses  of  the  improvement  under  the 
sixty-second  section  (P.  L.  1872,  p.  717)  of  the 
charter  of  the  city.  I  am  satisfied,  from  all 
the  circumstances,  that  the  payment  was 
made  simply  to  buy  off  the  defendants'  oppo- 
sition. They  were  able  to  seriously  embar- 
rass and  delay,  if  not  to  actually  defeat,  com- 
plainant's plan  to  so  depress  the  avenue  at 
the  point  in  question  as  to  enable  it  to  build 
Its  road  at  the  grade  it  desired,  and  to  avoid 
crossing  the  avenue  at  grade.  Any  consider- 
able delay  was  a  serious  matter,  resulting,  as 
it  must,  in  loss,  in  the  meantime,  of  the  use  of 
the  other  parts  of  the  road.  The  $5,000  here 
in  dispute  was  retained  as  a  guaranty,  not 
only  against  any  further  Interference  by  cer- 
tiorari on  the  part  of  the  defendants,  or  other 
persons  similarly  situate,  who  might  be  in- 
fluenced by  the  defendants,  but  also  against 
the  Interference  of  the  board  of  chosen  free- 
holders of  Hudson  county,  the  danger  of 
which,  I  am  satisfied,  was  present  in  the 
minds  of  the  parties  when  the  contract  was 
executed.  The  avenue  was  little  more  than 
a  paper  street.  The  amount  of  travel  upon 
it  was  but  trifling.  It  had  never  been  grad- 
ed or  curbed,  and  no  buildings  had  been  erect- 
ed upon  it  in  that  neighborhood.  Under  these 
circumstances,  it  is  not  surprising  that  the 
commissioners  appointed  under  the  proceed- 
ings of  the  board  of  chosen  freeholders  award- 
ed defendants  nominal  damages.  Moreover, 
the  supposed  injury  to  the  defendants'  prop- 
erty was  considerably  less  under  the  grade 
adopted  by  the  board  of  freeholders  than  un- 
der that  adopted  by  the  city;  and  the  de- 
fendants had  the  benefit  of  having  a  sewer 
constructed,  which  would  drain  most  of  their 
land,  without  being  subjected  to  assessments 
for  the  cost  of  it  The  act  of  April  7,  1888 
(P.  L.  p.  387),  under  which  the  freeholders 
proceeded,  provides,  in  its  sixth,  seventh,  and 
tenth  sections,  for  the  ascertainment  and  pay- 
ment of  all  damages  caused  by  reason  of 
changes  of  grade  such  as  were  here  made. 
The  language  of  the  tenth  section  is:  "In 
case  any  grade  shall  be  changed,  compensa- 
tion shall  be  made  to  the  person  Injured,  if 
any  there  shall  be,  by  Buch  altered  grade,  such 
Injury  to  be  ascertained  in  the  same  manner 
hereinbefore  (sections  6,  7)  provided  in  the 
case  of  land  taken."  With  this  provision  in 
full  view,  complainant  stipulated,  In  its  con- 
tract of  March,  1892,  with  the  freeholders,  to 
pay  all  damages  which  might  be  awarded  to 
be  paid  by  the  county  to  any  persons  injured 
by  the  change  of  grade  therein  provided  for. 
The  evidence  shows  that  complainant  feared 
that  substantial  damages  might  be  awarded 
to  defendants  under  this  proceeding;  also, 
that  It  was  liable  to  be  disturbed  in  its  work 
of  constructing  the  sewer  it  had  agreed  to 
build  in  Fifty-Ninth  street,  outside  the  juris- 
diction of  the  county,  and  which  was  neces- 
sary in  order  to  drain  the  boulevard  at  the 
low  point   Immediately  under  the  proposed 
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bridge.  The  land  on  each  side  of  that  part 
of  Fifty-Ninth  street  under  which  the  sewer 
was  to  be  laid,  belonged  to  defendants;  and 
counsel  for  complainant  feared  that '  it  had 
no  right,  as  against  defendants,  to  construct 
that  sewer,  after 'the  ordinances  in  question, 
which  sanctioned  tbat  construction,  had  been 
set  aside.  'To  provide  against  these  two  mat- 
ters, viz.  the  possible  award  In  favor  of  de- 
fendants, and  their  interference  with  the  con- 
struction of  the  sewer,  counsel  for  complain- 
ant, shortly  after  the  execution  of  its  contract 
with  the  county,  approached  defendants  for  a 
new  contract  with  them,  and  submitted  a 
draft  of  one  which  its  counsel  thought  it 
would  enter  into.  This  proposition  was  de- 
clined by  defendants,  but  the  unexecuted  and 
unaccepted  draft  was  set  up  by  defendants 
in  their  answer,  and  relied  upon  at  the  hear- 
ing, as  an  admission  by  complainant  of  de- 
fendants' right  to  the  fund  in  question.  I  do 
not  think  it  is  competent  evidence  for  that 
or  any  other  purpose,  and  admitted  it  subject 
to  the  objection  of  the  complainant,  and  with 
the  remark  that  I  thought  it  was  incompe- 
tent. But,  upon  looking  at  It,  I  find  in  It  no 
more  than  an  offer  to  pay  the  fund  here  in 
question  to  the  defendants  in  full  satisfaction 
of  all  damages  which  might  be  awarded  to  the 
defendants  by  reason  of  the  change  of  grade 
provided  for  In  the  contract  with  the  freehold- 
ers, provided  that  no  further  Interference,  by 
certiorari  or  otherwise,  should  be  made  with 
the  work  of  complainant.  I  can  find  in  this  offer 
no  admission  of  defendants'  equity.  It  was, 
as  before  remarked,  declined  by  defendants, 
and  they  afterwards  went  before  the  commis- 
sioners appointed  under  the  act  last  cited  and 
claimed  damages. 

An  attempt  was  made  to  prove,  at  the  hear- 
ing, that  the  defendants'  claim  for  damages 
was  so  framed  and  pressed  as  only  to  ask 
for  damages  over  and  above  the  sum  named 
in  the  agreement  of  October  2, 1891,  and  that 
the  nominal  sums  awarded  were,  in  fact,  just 
so  much  over  and  above  that  sum.  I  think 
the  attempt  failed.  Notice  was  given,  in 
writing,  to  the  commissioners,  by  the  defend- 
ants, that  they  did  not  waive  their  contract 
rights  by  their  appearance;  but  there  was  no 
waiver  by  defendants  of  their  right  to  dam- 
ages from  the  county,  and  there  Is  nothing 
on  the  face  of  the  awards,  which  are  in  evi- 
dence, to  indicate  that  any  such  matter  was 
considered  by  the  commissioners.  Nor  does 
it  appear  that  this  notice  was  brought  to  the 
attention  of  complainant,  or  that  the  commis- 
sioners could  have  taken  Into  consideration 
the  contract  of  October  2,  1891,  or  that  it  was 
ever  produced  before  them.  The  statute  un- 
der which  the  commissioners  were  appointed 
prescribed  their  duties,  and  conferred  no 
power  to  pass  upon  this  contract. 

The  principal  reliance  of  defendants  was 
upon  the  last  clause  in  the  fourth  section  of 
the  contract  which  provided  as  follows:  "If, 
however,  the  roadbed,  pending  any  certiorari, 
shall  be  actually  constructed,  and  rails  laid 


for  traffic,  at  a  grade  accommodated  to  that 
established  by  the  ordinance  of  January  13, 
1891,  and  not  to  the  prior  established  grade, 
in  such  case  the  payment  of  said  deposit  shall 
be  made  to  the  executors  upon  such  construc- 
tion." The  purpose  of  this  clause  was,  prob- 
ably, to  provide  for  the  contingency  that  the 
apprehended  new  writ  of  certiorari  might  be 
allowed  without  a  stay,  or  that  some  fresh 
statutory  authority  might  be  obtained,  and 
that,  therefore,  the  complainant  might  be 
able  to  construct  Its  bridge  across  the  street 
and  might  venture  to  do  so  without  suffering 
the  delay  apprehended  from  the  pendency  of 
a  certiorari  suit  It  is  contended  by  defend- 
ants that  the  work  of  complainant  was  not 
seriously  Interfered  with  by  the  successful 
certiorari,  and  that  It  was-  able  to  prosecute 
Its  work  with  as  much  speed  and  dispatch  aa 
If  the  certiorari  had  not  been  brought  and 
allowed.  That  is  true  as  to  some  parts  of 
their  road,  but  not  as  to  the  100  feet  in  length 
which  Included  Avenue  A,  and  this  is  the 
very  point  where  the  complainant  apprehend- 
ed the  delay  which  its  contract  was  made  to 
escape.  At  that  point  it  could  not  place  its 
bridge,  without  first  excavating  the  street 
and  reducing  the  grade,  so  as  to  permit  the 
travel  to  pass  under;  and  it  could  not  reduce 
the  grade  without  municipal  authority.  It 
commenced  the  work  of  excavation  at  that 
point  immediately  after  the  dismissal  of  de- 
fendants' certiorari,  on  October  3,  1891,  but 
was  stopped,  promptly,  by  an  Injunction  at 
the  suit  of  the  county,  and  then,  on  October 
31st,  finally  stopped  by  the  allowance  of  the 
certiorari  prosecuted  by  the  county.  At  that 
time  only  a  trifling  amount  of  excavation  bad 
been  effected,  and  the  work  at  that  point 
stood  in  that  condition  until  after  the  agree- 
ment with  the  freeholders  of  March  24.  1892, 
when  it  was  pushed,  and  progressed  so  rapid- 
ly that  the  bridge  was  placed  on  the  piers 
In  June.  Prior  to  that  of  course,  no  rails 
were  or  could  be  laid  across  Avenue  A,  and 
none  were  laid  for  some  distance  on  either 
side  of  it  These  facts,  of  course,  exclude 
the  idea  of  any  literal  or  substantial  fulfill- 
ment of  the  conditon  of  the  contract  now  un- 
der consideration.  Defendants  say  that  the 
spirit  of  the  clause  Is  that  if  there  Is  no  sub- 
stantial delay  caused  by  the  certiorari,  then 
the  $5,000  should  be  paid  over.  But  the  cer- 
tiorari suit  not  only  delayed,  but  wholly  de- 
feated the  change  of  grade  which  the  con- 
tract was  made  to  protect,  and  the  delay 
caused  by  the  certiorari  would  have  been 
(presumably)  perpetual,  but  for  the  compro- 
mise with  the  county,  and  the  contract  with 
It  of  March,  1892,  by  which  the  complainant 
procured  a  different  change,  causing  less  ex- 
cavation in  front  of  the  lands  of  defendants, 
and  came  under  new  obligations,  varying 
from  those  contained  In  the  contract  with  the 
defendants.  The  completion  of  the  road  was 
not,  in  fact  accomplished,  pending  the  cer- 
tiorari, and  In  spite  of  It  Hence,  the  case 
Is  not  brought  within  the  proviso  in  question. 
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The  contract  of  March,  1892,  between  the 
complainant  and  the  county,  provided  for  the 
discontinuance  of  all  suits  between  the  par- 
ties; so  that  the  certiorari  could  not  be  con- 
sidered as  still  pending,  even  if  a  writ  of  er- 
ror could  be  considered  as  reviving  the  or- 
dinance, during  the  suit,  after  the  final  Judg- 
ment of  the  supreme  court  February  18,  1892. 
The  result  Is  that  the  evidence  introduced 
by  the  defendants  to  show  that  complainant 
prosecuted  Its  work  after  the  certiorari  with 
industry,  and  without  interruption,  makes 
against  the  defendants,  rather  than  in  their 
favor,  since  It  shows  the  good  faith  of  com- 
plainant in  prosecuting  its  work  as  rapidly 
as  possible  The  difficulty  in  the  way  of  de- 
fendants is  that  proceedings  under  the  cer- 
tiorari did  not  continue  long  enough  to  ful- 
fill the  terms  of  the  clause  In  question.  The 
roadbed  was  not  actually  constructed,  and 
the  rails  laid  for  traffic,  pending  any  certio- 
rari. 

I  think  the  complainant  Is  entitled  to  the 
fund.  The  trustees  have  each  answered,  and 
must  be  paid  their  costs.  Such  costs  were 
rendered  necessary  by  the  refusal  of  the  real 
defendants  to  consent  to  the  payment  of  the 
fund  to  complainant.  The  trustees  may  re- 
tain their  several  costs  out  of  the  fund,  and 
the  defendants  Ourrie's  executors  and  Im- 
brie  must  pay  complainant  its  costs,  includ- 
ing the  amount  so  retained  by  the  trustees. 
I  will  so  advise. 


MORRILL  v.  PALMER. 

(Supreme   Court  of  Vermont    Orleans.    July 
7.  1895.) 

Common-Law  Marriage — Validity — Bicond  Mar- 
riage without  Obtaining  Divorce  —  Fraud  — 
Effect  or  Sobsequent  Divorce  from  First 
Wife— Action  by  Second  Wifb  fob  Deceit — 
Limitations — Continuing  Fraud— Evidence — 
Damages  —  Remarks  of  Counsel  —  Witness  — 
Cross-examination. 

1.  Since  marriage  was  regulated  by  stat- 
utes passed  at  the  first  session  of  the  general  as- 
sembly (1778),  and  at  the  session  in  February, 
1784,  and  has  from  that  time  been  under  stat- 
utory regulation,  Act  1779,  establishing  common 
law  in  the  state,  and  Act  June,  1782,  adopting 
"so  much  of  the  common  law  of  England  as  is 
not  repugnant  to  the  constitution  or  any  act  of 
the  legislature,"  did  not  govern  marriages,  and 
the  doctrine  of  common-law  marriage  was  never 
in  force  in  Vermont. 

2.  Under  Act  Feb.,  1784,  requiring  publica- 
tion of  intention  to  marry,  and  prohibiting  offi- 
cials other  than  those  nnmed  therein  from  per- 
forming the  ceremony,  a  marriage  solemnized  in 
any  other  manner  than  that  prescribed  was  void. 

3.  In  an  action  for  deceit  against  one  who 
induced  plaintiff  to  marry  him  while  he  had  a 
wife  living,  it  will  not  be  presumed,  in  the  ab- 
sence of  proof  that  defendant  had  not  been  di- 
vorced before  marrying  plaintiff,  that  he  was  so 
divorced,  where  defendant  admitted  in  his  brief 
that  he  had  a  wife  living  at  the  time  of  the  sec- 
ond marriage. 

4.  Where  defendant  Induced  plaintiff  to  mar- 
ry him  by  false  representations  that  he  was  then 
unmarried,  and  to  live  with  him  as  his  wife  for 
over  30  years  until  she  discovered  the  fraud,  de- 
fendant's acts  after  the  marriage,  consisting  in 
a  continuation  of  the  relation  and  fraudulent 


statements  as  to  the  legality  of  the  marriage, 
constituted  a  continuing  fraud;  so  that  limita- 
tions against  an  action  for  deceit  based  on 
wrongfully  obtaining  plaintiff's  services,  and 
placing  her  in  a  false  and  degrading  conjugal 
position,  for  the  whole  of  such,  period,  began  to 
run  from  the  discovery  of  the  fraud.  Rowell 
and  Munson,  JJ.,  dissenting. 

5.  In  an  action  for  deceit  against  one  who 
induced  plaintiff  to  marry  him  by  false  represen- 
tations that  he  was  single,  it  appeared  that,  prior 
to  the  marriage,  plaintiff  was  informed  that  de- 
fendant had  a  wife  and  child  living,  and  told 
defendant,  who  disarmed  her  suspicion  by  deny- 
ing the  fact,  and  offering  to  take  her  to  the  city 
where  they  were  alleged  to  be  living,  and  that 
afterwards,  when  plaintiff  was  informed  that  a 
certain  child  was  defendant's,  and  that  he  had 
been  married  before,  but  had  been  divorced,  but 
was  not  informed  that  the  divorce  was  granted 
after  her  marriage,  defendant  told  her  that  the 
story  about  his  being  previously  married  was  a 
fraud,  and  that  hi?  marriage  with  her  was  valid. 
Held,  that  defendant  could  not  assert  that  plain- 
tiff was  Dot  deceived  by  his  denials,  and  had 
knowledge  of  sufficient  facts  to  put  her  on  in- 
quiry. 

6.  In  an  action  for  deceit  against  one  who 
induced  plaintiff  to  marry  him  by  falBe  repre- 
sentations that  he  was  single,  where  it  appeared 
that  defendant  was  not  divorced  from  his  wife 
until  after  the  second  marriage,  plaintiff  could 
testify  in  her  own  behalf,  since  the  parties  were 
not  husband  and  wife. 

7.  In  such  action,  where  recovery  is  sought 
for  the  Insult  and  injury  caused  by  inducing 
plaintiff  to  live  in  adultery  for  over  30  years,  and 
rear  illegitimate  children,  and  to  be  subject  to 
prosecution  for  felony,  evidence  of  defendant's 
wealth  is  admissible  to  enhance  damnges. 

8.  In  an  action  for  deceit  against  one  who 
induced  plaintiff  to  marry  him  by  false  repre- 
sentations that  he  was  single,  and  to  live  with 
him  thereafter  for  over  30  years  as  his  wife, 
where  the  complaint  alleged  that  during  such 
time  defendant,  with  the  nid  of  plaintiff's  serv- 
ices, accumulated  considerable  property,  evi- 
dence of  'Vfendant's  wealth  was  admissible  to 
show  the  -alue  of  such  services. 

9.  Objections  to  evidence  are  waived  if  not 
made  in  the  trial  court. 

10.  Where  defendant  testified  as  to  the  value 
of  his  real  estate,  including  improvements,  it 
waa  proper  cross-examination  to  ask  him  the 
cost  of  the  buildings  and  the  value  of  a  portion 
of  the  real  estate,  for  the  purpose  of  showing 
that  the  value  of  a  portion  was  greater  tha"h  the 
amount  given  on  direct  examination  as  the  value 
of  the  wnole. 

11.  In  an  action  for  deceit  against  one  who 
induced  plaintiff  to  marry  him  while  he  had  an- 
other wife,  and  to  live  many  years  as  his  wife, 
where  there  was  evidence  that  plaintiff's  sister 
had  lived  with  the  parties,  and.  after  plaintiff 
left  defendant,  had  remained  with  him,  and  had 
loaned  money  to  him  without  taking  any  evi- 
dence of  debt,  a  remark  of  plaintiff's  counsel 
that  this  "sister,  a  whited  sepulcher,  caused  this 
trouble."  was  not  ground  for  reversal. 

12.  Where  it  was  shown  that  defendant,  in 
an  action  for  deceit  for  inducing  plaintiff  to  mar- 
ry him  before  he  was  divorced  from  a  former 
wife,  paid  the  expenses  of  a  subsequent  divorce 
procured  by  such  wife  while  he  was  in  Canada, 
and  that  he  had  crossed  the  line  for  the  purpose 
of  being  served,  and  had  returned  "as  a  person 
afraid  and  ashamed  to  be  seen,"  a  remark  of 
counsel  that  defendant  came  across  the  line,  and 
"sneaked  back,"  was  justified. 

13.  A  remark  of  counsel,  in  an  action  for  de- 
ceit practiced  by  defendant  in  inducing  plain- 
tiff to  marry  him  when  he  had  a  wife  liviDg,  that 
"I  think  there  is  enough  evidence,  as  the  case 
shows,  to  hang  a  man,  being  merely  an  opinion 
on  the  weight  of  the  evidence,  was  not  ground 
for  reversal. 

14.  Where  the  testimony  of  defendant,  in  an 
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action  for  deceit  in  procuring  plaintiff  to  marry 
him  when  he  had  a  wife  living,  established  the 
illegitimacy  of  a  daughter  of  the  parties,  it  was 
not  ground  for  reversal  for  counsel  to  remark 
that  "he  does  not  recognize  this  daughter,  that 
bears  his  image,  and  has  no  rights  but  what 
come  through  this  wronged  woman.  He  repu- 
diates her." 

15.  A  general  exception  to  an  instruction  as 
a  whole  is  insufficient  if  any  part  of  the  charge 
is  correct. 

16.  Where  defendant  induced  plaintiff  to 
marry  him  by  false  representations  that  he  was 
then  unmarried,  and  to  live  with  him  as  his 
wife  for  over  30  years,  when  she  discovered  the 
fraud,  a  cause  of  action  accrued  to  plaintiff  on 
the  date  of  the  marriage,  and  continually  recur- 
ring causes  of  action  arose  during  the  existence 
of  the  relation,  when  defendant  was  continually 
obtaining  plaintiff's  services  wrongfully,  and 
placing  her  in  a  false  conjugal  position,  so  that 
recovery  could  Dot  be  had  for  injury  suffered 
further  back  than  the  peiiod  of  limitations.  Per 
Rowell.  J.,  dissenting. 

Exceptions  from  Orleans  county  court; 
Tyler.  Judge. 

Action  by  Jane  D.  Morrill  against  A.  W. 
Palmer  for  deceit.  Judgment  for  plaintiff, 
and  defendant  excepts.     Affirmed. 

0.  A.  Prouty  and  Theophllus  Grout,  for 
plaintiff.  Dlckerman  &  Young,  for  defend- 
ant. 

TAPT,  J.  1.  The  defendant  married  Cal- 
lsta  Adams  in  1856,  and  cohabited  with  her 
at  Newport,  Orleans  county,  in  this  state, 
until  1859,  at  which  time  and  place  he  left 
her.  She  continued  her  residence  at  New- 
port, and  obtained  a  divorce  in  Orleans 
county,  in  August,  1862.  After  the  defend- 
ant left  his  wife,  in  1859,  he  went  to  Massa- 
chusetts, resided  there  for  a  time,  and  on 
the  7th  day  of  November,  1860,  a  marriage 
was  solemnized  between  him  and  the  plain- 
tiff at  Salem,  in  that  state.  Under  our  stat- 
ute (R.  L.  §  2309),  and  under  the  laws  of 
Massachusetts,  the  marriage  in  November, 
I860,. was  void. 

It  is  insisted  by  the  defendant  that  the 
conduct  of  the  parties  after  the  divorce,  In 
1862,  made  them  legally  husband  and  wife, 
upon  the  ground  that,  although  the  mar- 
riage was  not  solemnized  according  to  the 
laws  of  the  place  where  the  contract  was 
made,  it  constituted  what  Is  called  a  "com- 
mon-law marriage,"— that  Is,  a  consummat- 
ed agreement  to  marry  between  a  man  and 
woman  per  verba  de  prsesentl,  followed  by 
cohabitation;  and  that  such  common-law 
marriage  was  a  valid  one,  under  the  laws 
of  this  state.  Such  marriages  have  been 
held  valid  In  some  jurisdictions.  The  ques- 
tion before  us  is,  are  they  valid  in  this  state? 
It  is  claimed  that  this  court  in  Newbury  v. 
Brunswick.  2  Vt.  151,  adopted  the  doctrine, 
and  its  language  lends  sanction  to  the 
claim.  In  that  case  it  was  held  that  a  mar- 
riage contract  per  verba  de  prsesentl  was 
valid.  The  parties  bad  contracted  matri- 
mony in  Canada,  before  a  justice  of  the 
peace,  who  had  no  authority  to  solemnize 
marriages.    The  legislative  assembly  of  that 


province  afterwards  passed  an  act  declaring 
valid  all  such  marriages  which  had  been 
theretofore  solemnized.  The  court  saiil  it 
was  unnecessary  to  pass  upon  the  question 
of  what  effect  the  act  declaring  such  mar- 
riages valid  bad  upon  the  case.  Although 
they  say  there  was  no  doubt  but  that  its 
effect  was  to  legalize  the  marriage  before 
the  justice  to  every  Intent,  they  held  that 
it  was  valid  from  the  beginning,  as  a  com- 
mon-law marriage.  We  think  it  must  be 
conceded,  and  that  it  is  beyond  question, 
that  the  effect  of  the  act  made  the  marriage 
a  valid  one,  and  therefore  the  case  was  cor- 
rectly decided,  the  court  giving  the  wrong 
reason.  The  case,  in  another  respect,  was 
overruled  In  Landgrove  v.  Pawlet,  20  Vt. 
309.  The  question  of  a  common-law  mar- 
riage is  referred  to  in  Northfield  v.  Plym- 
outh, Id  582.  Although  it  was  not  neces- 
sary to  the  disposition  of  the  case,  we  think 
the  law  Is  correctly  stated  by  Redfield,  J.,  in 
speaking  of  certain  cases  in  which  the  ques- 
tion was  involved,  who  said:  "In  these  and 
other  New  York  cases  stress  is  laid  upon 
the  fact  that  a  marriage  per  verba  de  prse- 
sentl is  valid  in  that  state,  and  also  at  the 
common  law  if  followed  by  cohabitation. 
That,  I  think,  could  hardly  be  regarded  as 
law  in  this  'state  without  virtually  repealing 
our  statutes  upon  that  subject"  It  will 
be  observed  that  in  this  reference  to  the 
question  no  notice  Is  taken  of  the  prior  case 
of  Newbury  v.  Brunswick,  supra. 

At  the  first  session  of  the  legislature,  in 
1779,  it  was  enacted  "that  common  law,  as 
it  is  generally  practiced  and  understood  in 
the  New  England  states,  be  and  is  hereby 
established  as  the  common  law  of  this  state." 
In  June,  1782,  it  was  further  enacted  "that 
bo  much  of  the  common  law  of  England  as  is 
not  repugnant  to  the  constitution  or  of 
any  act  of  the  legislature  of  this  state  be 
and  Is  hereby  adopted,  and  shall  be  and  con- 
tinue to  be  the  law  within  this  state."  Al- 
though the  common  law  of  England  was 
thus  early  adopted,  It  did  not  control  a  sub- 
ject regulated  by  statute,  if  we  had  a  statute 
upon  the  subject.  The  statute  superseded 
the  common  law.  The  reason  of  the  adop- 
tion of  the  common  law  is  seen  by  the  pre- 
amble to  the  act  of  1782,  In  which  it  is  stated 
that  "it  Is  impossible  at  once  to  provide  par- 
ticular statutes  adapted  to  all  cases  wherein 
laws  may  be  necessary."  The  subject  of 
marriage  was  early  regulated  by  statute, 
and  the  common  law  in  respect  to  it  was 
never  In  force.  At  the  first  session  of  tne 
general  assembly,  In  March,  1778,  a  bill  was 
pending,  for  the  regulation  of  marriages, 
and  we  Infer  one  was  passed.  What  It  was 
Is  not  known,  as  the  acts  of  that  session  are 
not  preserved,  but  the  records  of  the  assem- 
bly show  that  a  bill  relating  to  marriages 
was  pending.  At  the  session  in  February, 
1784,  the  subject  of  marriage  was  again  con- 
sidered and  regulated.  The  act  required  the 
publication  of  the  intention  of  the  parties, 
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and  that  no  persons  whatsoever,  other  than 
certain  officials  or  ordained  ministers  of  the 
gospel,  should  solemnize  marriages,  nor  pre- 
sume to  marry  any  man  and  woman.  Al- 
though the  statute  did  not  declare  that  a 
marriage  solemnized  in  any  other  manner 
than  the  one  required  by  the  statute  was 
void,  we  think  such  was  the  effect.  It  Is 
clear  to  us  that  this  is  the  proper  construc- 
tion to  be  given  the  statute,  from  the  fact 
that  marriages  celebrated  by  the  Quakers, 
in  a  mode  not  within  the  statute,  were  made 
legal;  and  this  view  Is  also  confirmed  by  the 
fact  that,  by  statute  (now  R.  L.  f  2310),  mar- 
riages solemnized  before  a  person  professing 
to  be  a  Justice  of  the  peace  or  a  minister  of 
the  gospel  shall  be  valid,  provided  the  mar- 
riage is  in  other  respects  lawful,  and  con- 
summated with  the  belief  on  the  part  of 
either  person  that  they  were  lawfully  joined 
in  marriage.  If  a  common-law  marriage  was 
valid,  there  was  no  necessity  for  such  stat- 
utes. 

We  hold,  therefore,  that  what  the  learned 
commentator  Kent  calls  the  "loose  doctrine 
of  the  common  law"  In  relation  to  marriage 
was  never  In  force  in  this  state.  The  law 
is  the  same  in  Massachusetts,  the  place  in 
which  the  contract  was  made. 

The  defendant  insists  In  respect  to  this 
marriage  that  the  court  should  presume  it 
valid,  there  being  no  proof  that  the  defend- 
ant had  not  been  divorced  from  his  first 
wife  prior  to  his  marriage  with  the  plaintiff, 
and  cites  authorities  to  support  such  claim. 
It  Is  probable  that,  in  favor  of  morality,  In- 
nocence, and  the  legitimacy  of  children,  such 
presumption  might  be  made,  nothing  else 
appearing  In  the  case;  but  It  should  not  be 
permitted  here,  for,  quoting  from  the  de- 
fendant's brief,  "the  case  shows  that  at  that 
time  (the  time  of  the  marriage  between  these 
parties)  the  defendant  had  a  wife  living." 
If  he  had  obtained  a  divorce  from  her,  prior 
to  that  time,  she  was  not  then  bis  wife,  and 
be  had  none  living.  The  defendant  testified 
upon  the  trial,  and,  If  he  had  been  divorced 
prior  to  his  pretended  marriage  with  the 
plaintiff,  he  did  not  act  In  good  faith  to  the 
court  in  suppressing  that  fact,  and  no  pre- 
sumption of  the  kind  claimed  should  be  en- 
tertained in  his  favor.  The  case  shows  the 
defendant  testified  that  when  he  beard  of 
the  divorce,  in  1862,  "he  supposed  the  di- 
vorce made  his  marriage  with  the  plaintiff 
legal."  It  would  be  inconsistent  in  connec- 
tion with  this  testimony  to  presume  that  he 
had  obtained  a  divorce  prior  to  the  one  in 
1862.  The  point  is  evidently  an  afterthought 
of  the  counsel,  being  added  in  penmanship 
to  tbe  printed  brief,  and  is  not  before  us, 
for  it  was  not  raised  upon  the  trial  below, 
and  is  only  noticed  here  to  show  that  we 
have  tbe  point  in  mind  In  considering  the 
main  question. 

Xo  question  is  made  but  that  the  action  can 
well  lie  if  the  case  is  properly  established. 
This  would  logically  result  from  Pollock  v. 


Sullivan,  53  Vt.  507,  In  which  it  was  held 
that  an  action  could  be  maintained  by  a. 
single  woman  against  a  married  man  for  de- 
ceiving her  into  making  a  marriage  contract. 
2.  The  most  important  question  in  this- 
case  is  that  of  the  statute  of  limitations. 
Question  Is  made  whether  the  statute  began 
to  run  from  the  commencement  of  the  fraud 
and  the  marriage  in  November,  1800,  or  from 
the  time  the  plaintiff  discovered  the  fraud,  in 
April,  1804;  and,  If  the  cause  of  action  was 
complete  at  the  time  of  marriage,  what  ef- 
fect the  concealment  of  the  fraud  had  upon 
the  rights  of  the  plaintiff  in  respect  to  the 
statute  of  limitations.  To  determine  from 
what  time  the  statute  began  to  run,  it  Is 
necessary  to  consider  the  cause  of  action 
upon  which  the  plaintiff  seeks  to  recover. 
It  is  alleged  that  at  the  time  of,  and  pre- 
vious to,  the  marriage,  the  defendant  rep- 
resented to  the  plaintiff  that  he  was  a  single 
man,  and  might  lawfully  contract  said  mar- 
riage; that,  during  all  the  years  subsequent 
to  said  marriage,  he  represented  to  her  that 
at  the  time  of  said  marriage  he  was  a  single 
man,  the  marriage  a  valid  one,  and  the  plain- 
tiff in  all  respects  his  lawful  wife.  It  is  also 
alleged  that  the  plaintiff  relied  upon  the 
representations;  that  they  were  false,  and 
that  she  was  ignorant  of  their  falsity  until 
suit;  that,  in  consequence  of  such  fraudulent 
representations,  the  plaintiff  married  the  de- 
fendant, bore  him  children,  rendered  him 
much  and  valuable  service  during  all  the 
time,— L'e.  from  November,  1860,  until  April, 
1884,— and  assisted  him  In  the  accumulation 
of  a  large  amount  of  property.  It  Is  claimed 
by  the  defendant  that  "this  action  accrued, 
If  ever,  Immediately  on  the  performance  of 
the  marriage  ceremony,  November  7,  1860, 
In  Massachusetts."  Is  this  claim  correct? 
It  is  true,  she,  at  that  time,  had  a  cause  of 
action  against  the  defendant,  but  it  was  not 
the  one  she  is  now  seeking  to  enforce,  which 
Is  for  bis  defrauding  her  out  of  33  years  of 
service,  and  having,  as  a  result  of  his  fraud- 
ulent acts,  caused  her  to  live  for  that  length 
of  time  in  a  false  conjugal  position.  It  is 
error  to  assume  that  the  cause  of  action  for 
I  these  wrongs  accrued  at  the  time  of  the 
j.  marriage.  The  representations  of  the  de- 
fendant were  continuous.  He  perpetrated  a 
most  gross,  willful,  and  deliberate  fraud  up- 
1  on  the  plaintiff,  not  only  by  his  statements 
|  that  he  made  prior  to  his  marriage,  but  by 
'  the  act  of  marriage  itself,  and  his  continuing 
j  to  live  with  the  plaintiff  as  her  husband 
I  for  a  generation.  It  was  a  continuing  fraud. 
I  He  made  these  fraudulent  and  deceitful  rep- 
resentations at  the  time  the  contract  was 
j  negotiated,  at  the  time  the  marriage  was 
j  solemnized  and  consummated,  and  he  con- 
j  tinued  by  his  conduct  to  make  them  daily, 
"from  the  rising  of  the  sun  until  the  going 
down  of  the  same." 

The  defendant  maintained,  at  the  begin- 
ning and  subsequently,  that  their  relations 
were  legal,  and  the  fact  of  his  living  with 
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her  aa  her  lawful  husband  was  a  constant 
repetition  of  such  representation,  and  amount- 
ed to  a  daily  assertion  that  their  relations 
were  legitimate.  In  this  respect  the  case  is 
similar  to  the  Berkeley  Peerage  Case,  4 
Camp.  417,  in  which  the  legitimacy  of  a  son 
was  in  question,  and  It  was  said  that,  if  the 
father  was  proved  to  have  brought  up  the 
son  as  legitimate,  this  was  sufficient  evi- 
dence of  his  legitimacy,  until  impeached;  and 
It  is  added:  "Indeed,  it  amounts  to  a  daily 
assertion  that  the  son  Is  legitimate."  In  a 
note  to  Imperial  Gaslight  &  Coke  Co.  v.  Lon- 
don Gaslight  Co.,  10  Ezch.  39,  it  Is  said,  in 
speaking  of  the  time  the  statute  begins  to 
run,  that  It  Is  not  from  the  time  of  the  com- 
mencement of  the  fraud,  "at  all  events  in 
those  cases  in  which  the  concealment  of  the 
wrong  is  in  effect  a  continuance  of  the  wrong 
Itself,  and  the  whole  forms  but  one  cause  of 
action."  Although  the  point  was  not  In- 
volved In  Clark  v.  Hougham,  2  Barn.  &  C. 
149,  the  remarks  of  Best,  J.,  upon  the  ques- 
tion whether  concealment  of  the  fraud  pre- 
vented the  running  of  the  statute,  are  much 
in  point,  viz.:  "I  do  not  mean  to  disturb 
any  of  the  cases  which  have  been  read.  In 
them  the  fraud  was  complete  more  than  six 
years  before  the  commencement  of  the  ac- 
tion; but,  according  to  the  evidence  in  this 
case,  there  was  a  continuance  of  the  fraud 
within  six  years.  If  that  bad  been  properly 
stated  in  the  replication,  I  think  It  would 
have  been  an  answer  to  the  plea  of  the  stat- 
ute." No  single  act  of  the  defendant,  like 
the  marriage  alone,  can  be  carved  out,  and 
said  to  constitute  the  plaintiff's  cause  of  ac- 
tion. The  gist  of  the  plaintiff's  claim  is 
that  as  the  result  of  the  defendant's  fraud- 
ulent representations,  extending  over  a  pe- 
riod of  33  years,  she  has  been  wronged  out 
of  her  services  for  that  time,  and  placed  in 
a  false  and  degrading  position  for  the  whole 
period.  We  think  the  plaintiff,  being  ig- 
norant of  the  fraud,  was  not  barred  by  the 
statute  until  six  years  had  elapsed  after  the 
fraudulent  representations  had  ceased,  which 
was  in  April,  1894,  and  had  a  right  to  re- 
cover whatever  damages  she  had  sustained 
which  were  the  result  of  such  fraudulent 
acts,  from  the  beginning  until  the  end  there-, 
of. 

It  may  be  observed  that  the  plaintiff's 
counsel  forcibly  contends  that  the  active  con- 
cealment of  the  fraud  subsequent  to  the  mar- 
riage is  an  answer  to  the  plea  of  the  statute. 
While  we  think  this  claim  is  tenable  in  case 
the  cause  of  action  accrued  in  November, 
1860,  we  must  bear  in  mind  that  the  plain- 
tiff insists  that  the  representations  of  the 
defendant,  with  his  subsequent  conduct,  con- 
stituted a  "continuing  representation,  which 
continued  to  deceive  the  plaintiff."  We 
think,  in  this  view  of  the  case,  the  repre- 
sentations of  the  defendant  constituted  one 
continuous  act,  beginning  in  1860,  and  end- 
ing in  1894,  and  that  the  cause  of  action  did 
not  accrue  until  the  latter  date.    After  the 


plaintiff  had  knowledge  of  the  falsity  of  the 
representations,  she  was  not,  of  course,  de- 
ceived by  them;  and,  to  recover,  it  was  in- 
cumbent upon  her  to  bring  her  action  within 
six  years  from  the  time  she  discovered  their 
falsity.  It  was  in  this  view  that  the  cause 
was  submitted  to  the  jury,  and  they  were 
told,  if  the  case  was  in  other  respects  estab- 
lished, the  plaintiff  could  recover,  if  she 
did  not  discover  the  fraud  until  1894.  Hold- 
ing that  the  statute  did  not  begin  to  ran 
until  the  discovery  of  the  fraud,  in  April, 
1894,  there  is  no  occasion  to  consider  the 
effect  of  the  concealment  of  the  fraud  to  de- 
feat its  running,  nor  the  want  of  a  replica- 
tion to  the  plea. 

3.  The  defendant  Insists  that  the  plaintiff 
had  full  knowledge  of  the  fact  that  he  had 
been  married  prior  to  November  7,  1860,  or, 
at  least,  full  opportunity  of  knowledge.  Con- 
ceding this  to  be  true,  the  point  is,  did  she 
know  at  the  time  of  her  marriage,  in  No- 
vember, 1860,  that  he  was  then  a  married 
man.  The  plaintiff  was  Informed  prior  to 
their  marriage  that  the  defendant  had  a 
wife  and  child  then  living  at  Newport,  VL 
She  told  him  of  such  information,  and  re- 
leased him  from  his  marriage  engagement 
to  her;  but  he  denied  the  fact  of  marriage, 
said  he  was  a  single  person,  at  liberty  to 
marry,  and  offered  to  take  the  plaintiff  to  bis 
mother's,  in  Newport,  thus,  by  bis  boldness 
and  audacity,  disarming  the  suspicion  of 
her  and  her  father,  who  was  called  In  to 
advise;  and,  upon  consultation  with  the 
latter,  she  came  to  the  conclusion  that  the 
defendant  was  honest  In  his  statements,  and 
the  marriage  was  solemnized  soon  there- 
after. 

The  defendant  farther  claims  that  the 
plaintiff  should  have  been  put  upon  Inquiry 
when  she  visited  the  defendant's  father's 
family,  in  1864,  and  was  informed  that  a  lit- 
tle girl  then  there  was  the  defendant's  child; 
that  the  defendant's  mother  told  the  plaintiff 
that  the  defendant  had  been  married  before, 
but  that  he  had  been  divorced.  She  was  not 
Informed  as  to  when  the  divorce  was  grant- 
ed, and  we  think  had  a  right  to  presume  that 
It  was  prior  to  her  marriage,  for  she  was 
told  by  her  husband  that  his  marriage  with 
her  was  legal.  To  whom  should  the  plaintiff 
have  applied  In  order  to  ascertain  the  truth 
of  these  rumors  If  not  to  the  defendant  him- 
self? When  she  did  make  such  application, 
he  said  this  story  about  bis  having  been  mar- 
ried before  was  all  a  fraud;  that  she  was 
his  legal  wife;  and  that  the  child  seen  by 
the  plaintiff  was  not  his  daughter;  and  that 
he  had  a  legal  right  to  marry  the  plaintiff  as 
and  when  he  did.  The  defendant  Is  not  jus- 
tified now  in  claiming  that  the  plaintiff  was 
not  deceived  In  consequence  of  his  repeated 
declarations,  upon  the  occasions  named,  that 
he  was  a  single  man,  and  had  a  right  to  mar- 
ry, and  that  the  plaintiff  ought  not  to  have 
been  deceived  by  what  he  said  upon  the  sub- 
ject  The  plaintiff  had  a  right  to  rely  upon 
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tbe  positive  and  repeated  statements  of  the 
defendant  that  be  was  single. 

We  hold  that  the  defendant's  claim  that 
the  plaintiff  had  full  knowledge  of  the  mat- 
ter, or  such  opportunity  of  knowledge  as 
would  amount  to  actual  knowledge,  is  not 
tenable.  The  plaintiff  was  not  called  upon  to 
act  as  having  knowledge  of  the  matter  prior 
to  the  spring  of  1884,  when  the  facts  were 
first  made  known  to  her. 

4.  As  we  hold  the  parties  were  not  hus- 
band and  wife,  the  plaintiff  was  a  compe- 
tent witness. 

5.  One  question  raised  upon  trial  is  shown 
by  this  extract  from  the  exceptions,  viz.: 
"Subject  to  defendant's  exceptions,  plaintiff 
was  allowed  to  introduce  evidence  as  to  the 
value  of  defendant's  property."  Nothing  fur- 
ther appears  in  the  record  relative  to  this 
question.  To  justify  us  in  sustaining  tbe 
exception,  it  must  appear  that  this  testimony 
was  not  pertinent  to  any  question  involved 
in  the  trial.  We  cannot  say,  upon  the  record 
before  us,  that  the  testimony  was  not  rel- 
evant to  some  pending  issue  The  point  Is 
dismissed  by  the  defendant's  counsel  with 
only  this  remark:  "We  insist  it  was  error." 
We  have  no  desire  to  avoid  this  question, 
and  it  may  well  be  dismissed  for  the  rea- 
sons stated.  But  we  think  it  apparent  from 
the  declaration,  which  is  always  a  part  of 
the  record,  that  the  testimony  was  properly 
admitted  upon  the  question  of  actual  dam- 
ages. The  acts  of  the  defendant,  if  true,  as 
alleged,  resulted  in  a  serious  injury  to  the 
character  of  the  plaintiff,  and  an  insult  to 
her  person,  in  that  she  lived  for  years  in  a 
«tate  of  adultery,  reared  illegitimate  chil- 
dren, and  was  subject  to  a  conviction  for 
felony,  with  the  further  result  of  a  loss  of 
much  and  valuable  service  without  compen- 
sation, in  assisting  the  defendant  in  the  ac- 
cumulation of  a  large  amount  of  property. 
Such  facts  are  charged  in  the  declaration, 
and  testimony  to  prove  them  was  properly 
admitted,  for  two  reasons:  (a)  Its  admission 
was  within  the  rule  that,  so  far  as  the  cause 
of  action  rests  upon  an  injury  to  character 
or  an  insult  to  the  person,  compensatory 
damages  may  be  Increased  by  proof  of  the 
wealth  of  the  defendant,  upon  the  ground 
that  wealth  is  an  element  in  man's  social 
rank  and  influence,  and,  the  greater  the 
wealth,  the  higher  the  rank,  and  therefore 
the  greater  the  injury  or  insult  (b)  It  was 
also  admissible  in  support  of  the  allegations 
in  respect  to  the  value  of  the  plaintiff's  serv- 
ices and  the  property  acquired  by  the  joint 
labors  of  herself  and  the  defendant  The 
greater  the  wealth  acquired,  the  greater  the 
value  of  the  services.  The  testimony  was 
properly  admitted  upon  the  question  of  ac- 
tual damages.  Whether  it  was  legitimate 
upon  that  of  exemplary  damages  it  is  un- 
necessary to  pass  upon,  and  we  do  not  con- 
sider it 

It  is  now  Insisted  that  It  was  error  to  ad- 
mit testimony  tending  to  show  the  defend- 
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ant's  declarations  of  the  value  of  his  prop- 
erty without  fixing  any  date;  that  while 
he  might  have  had  such  property  at  some 
earlier  period,  they  were  not  evidence  that 
he  had  that  amount  at  the  time  of  the  trial. 
This  point  was  not  made  upon  trial.  Tbe 
objection  to  the  testimony  was  general,  and 
It  is  too  late  now  to  raise  the  question  of 
remoteness.  Whether  the  testimony  was 
too  remote  or  not  was  a  question  that  should 
have  been  called  to  the  attention  of  the  trial 
court  It  does  not  appear  that  it  may  not 
have  been  within  a  few  months  of  the  time 
of  the  trial,  and  so  not  remote.  We  infer 
that  it  was  near  enough  to  justify  its  ad- 
mission. 

0.  The  defendant  testified  as  to  the  value 
of  his  farm,  including  a  tenement  house 
thereon,  and  a  wood  lot  'which  forms  part 
of  the  farm.  The  plaintiff,  in  cross-exam- 
ination, was  permitted  to  inquire  as  to  the 
cost  of  buildings  and  value  of  a  portion  of 
the  real  estate  detached  from  the  rest.  This 
was  not  error.  It  was  legitimate  cross-ex- 
amination. Such  testimony  might  tend  to 
show  a  portion  of  his  premises  worth  more 
than  what  he  testified  tbe  value  of  the  whole 
of  it  was.  It  was  certainly  a  legitimate 
mode  of  inquiry  to  test  the  value  of  his 
statements,  and  enable  the  jury  to  deter- 
mine what  credit  they  would  give  to  his 
testimony. 

7.  During  the  arguments  of  Mr.  Grout  for 
the  plaintiff,  be  made  these  statements: 
Referring  to  the  plaintiff's  sister,  he  said: 
"This  sister,  a  wblted  sepulcher,  caused 
this  trouble;"  and  further  said:  "That  the 
defendant  came  across  tbe  line  for  tbe  serv- 
ice of  the  writ  for  the  divorce,  and  sneaked 
back."  "I  think  there  is  evidence  enough, 
as  the  case  shows,  to  hang  a  man."  "I 
knew  that  in  the  New  York  case*  tbey  gave 
the  woman  $9,000."  "Another  thing,  he 
does  not  recognize  this  daughter,  that  bears 
his  image,  and  has  no  rights  except  what 
come  through  this  wronged  woman.  He 
repudiates  her."  The  defendant  objected, 
and  was  allowed  exceptions.  It  is  stated 
in  tbe  exceptions  that  "there  was  no  evi- 
dence tending  to  establish  either  of  the 
statements  of  the  above  facts." 

(a)  Was  it  reversible  error  to  state  that 
the  "sister,  a  whited  sepulcher,  caused  this 
trouble"?  How  did  It  injure  the  defendant? 
There  was  evidently  serious  trouble  be- 
tween these  parties,  and  it  must  have  been 
caused  by  some  one,— by  their  own  or  by 
tlio  aots  or  conduct  of  some  other  party;  if 
some  outside  person  caused  it,  such  facts 
might  tend  to  relieve  the  defendant  to  some 
extent  and  be  some  excuse  for  his  conduct, 
and  so  the  remark  would  not  harm  him. 
This  sister  resided  in  the  family  for  many 
years,  remained  with  the  defendant  after 
the  plaintiff  left  him,  and  was  living  with 
him  at  the  time  of  trial;  and  the  testimony 
tended  to  show  she  loaned  the  defendant 
money,  taking  no  evidence  of  tbe  obligation. 

i  Blossom  v.  Barrett,  37  X.  Y.  4:a 
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Notwithstanding  the  general  statement  in 
the  bill  that  there  was  no  evidence  tending 
to  establish  the  fact,  we  think,  from  the 
facts  stated  in  the  record,  there  was  evi- 
dence from  which  it  might  be  inferred. 
It  would  bring  the  jury  system  Into  great 
disrepute,  and  be  a  reproach  to  our  juris- 
prudence, If  we  reversed  judgments  fbr 
such  remarks  of  counsel  in  commenting  up- 
on testimony. 

(b)  The  evidence  upon  the  subject  of  the 
divorce  petition  and  service  is  referred  to, 
and  we  think  it  fully  justified  Mr.  Grout  in 
making  the  statement  he  did.  It  is  fairly 
inferable  from  the  testimony  that  the  de- 
fendant's visits  this  side  of  the  Canadian 
line  between  the  spring  of  1861  and  1865, 
while  he  resided  in  Canada,  were  few  and 
far  between;  that  he  was  cognizant  of  the 
divorce  proceedings,  paid  the  expense  of 
them,  and  came  over  the  line  that  the  peti- 
tion might  be  served  upon  him;  in  fact, 
that  he  came  and  went  as  a  person  afraid 
and  ashamed  to  be  seen,  which  is  one  defi- 
nition of  the  verb  "to  sneak." 

(c)  The  next  remark  of  Mr.  Grout  was  a 
mere  expression  of  opinion  upon  the  weight 
of  the  evidence;  and,  although  it  was  a  vio- 
lation of  the  rules  of  advocacy,  it  Is  a  prac- 
tice so  common  that  It  would  be  unjust  to 
set  aside  a  verdict  for  such  remark. 

(d)  The  reference  to  the  New  York  case 
was  ruled  improper,  and  was  in  effect  with- 
drawn. Nothing  appears  to  cause  us  to 
think  that  Mr.  Grout  did  not  act  in  good 
faith  in  supposing  it  was  proper  to  refer 
to  the  case,  as  it,  in  part,  had  been  read 
upon  trial. 

(e)  The  effect  of  the  defendant's  own  tes- 
timony, as  stated  in  the  exceptions,  estab- 
lished the  illegitimacy  of  the  plaintiff's 
daughter,  and  was  in  law  a  repudiation  of 
her,  and  well  might  have  been  termed  so  by 
counsel.  We  do  not  in  the  least  vindicate 
counsel  in  making  erroneous  statements  of 
facts,  but  the  quicker  and  better  way  of  cor- 
recting them  Is  for  the  trial  court  to  act  In 
the  matter,  and  if  the  rule  is  violated  in 
such  a  manner  that  the  court  cannot  control 
it  as  the  presiding  judge  cannot  always  tell 
what  a  person  is  about  to  say  in  time  to 
check  it,  If  improper,  to  set  aside  the  ver- 
dict, if  obtained  by  such  means.  This  would 
cause  counsel  to  be  more  circumspect  in 
their  arguments,  and  undoubtedly  correct 
the  evil. 

8.  The  remaining  question  arises  upon  the 
charge  of  the  court.  The  portion  of  the 
charge  given,  as  set  forth  in  the  exceptions, 
Is  upon  the  questions  whether  the  plaintiff 
knew,  or  was  chargeable  with  knowledge, 
of  the  defendant's  having  a  wife  living  at  the 
time  of  the  marriage,  in  November,  1860;  of 
the  statute  of  limitations;  and  the  subject  of 
damages,  both  actual  and  exemplary, — three 
important  questions,  which  were  fully  stated 
and  explained  by  the  trial  judge.  This  part 
of  the  charge  covers  3%  pages  of  the  printed 


exceptions.  The  exception  taken  was  In  the 
words  "to  all  which  defendant  seasonably 
excepted."  No  error  was  pointed  out,  and  no 
definite  exception  taken.  We  think  so  gen- 
eral an  exception  should  not  be  sustained. 
One  object  of  an  exception  is  to  call  the  at- 
tention of  the  trial  judge  to  the  precise  point 
as  to  which  it  is  claimed  he  has  erred,  thai 
he  may  then  and  there  consider  it,  and  cor- 
rect any  error  therein  if,  in  his  judgment, 
he  Is  In  fault.  A  general  exception  in  the 
form  we  are  considering  entirely  defeats  that 
object.  Goodwin  v.  Perkins,  30  Vt  598; 
Rowel!  v.  FuUer's  Estate,  59  Vt  688,  10 
Atl.  853.  If  a  general  exception  is  allowed, 
the  party  may  have  the  right  to  have  the 
same  considered;  but  the  correct  rule  in 
such  case  seems  to  be  that  if  the  entire 
charge  of  the  court,  or  a  series  of  proposi- 
tions contained  In  It,  Is  excepted  to  In  gross, 
and  any  portion  excepted  to  is  sound,  the 
exception  cannot  be  sustained.  Beaver  v. 
Taylor,  93  U.  S.  46;  Beckwith  v.  Bean,  9S 
U.  S.  284;  Connecticut  Mut  Life  Ins.  Co.  v. 
Union  Trust  Co.,  112  U.  a  250,  5  Sup.  Ct. 
119;  Burton  v.  Ferry  Co.,  114  U.  S.  474. 
5  Sup.  Ct  960.  Tested  by  this  criterion,  a 
majority  of  the  court  hold  that  the  exception 
to  the  charge  must  be  overruled,  for  It  must 
be  conceded  that  the  part  of  the  charge 
reading  as  follows:  "That  If  the  plaintiff 
knew  of  the  facts  of  the  former  marriage,  or 
if,  with  ondinary  diligence,  she  might  have 
discovered  the  fact  of  the  former  marriage, 
six  years  or  more  before  she  brought  the 
suit,  she  cannot  recover,"— was  correct,  as 
well  as  the  charge  that  exemplary  damages 
might  be  awarded. 

The  questions  made  by  the  motion  to  order 
a  verdict  are  included  in  those  hereinbefore 
discussed  and  disposed  of.  No  other  ques- 
tions are  made  by  the  defendant's  counsel. 
and  the  judgment  is  affirmed. 

ROWELL  and  MUNSON,  JJ.,  dissent  on 
point  2. 

ROWELL,  J.  (dissenting,  with  whom 
agrees  MUNSON,  J.).  It  is  held  that  the 
fraudulent  marriage,  although  It  gave  the 
plaintiff  a  cause  of  action  at  once,  is  not 
the  cause  declared  upon,  but  that  she  is 
seeking  to  recover  for  the  defendant's  "de- 
frauding her  out  of  33  years  of  service,  and 
having,  as  a  result  of  his  fraudulent  acts, 
caused  her  to  live  for  that  length  of  time 
in  a  false  conjugal  position'';  that  it  Is  error 
to  assume  that  the  cause  of  action  for  these 
wrongs  accrued  at  the  time  of  marriage, 
because  the  defendant's  fraud  was  contin- 
uous; that  he  perpetrated  a  fraud  upon  her, 
not  only  by  his  statements  before  marriage, 
but  by  the  act  of  marriage  itself,  and  by 
his  continuing  to  live  with  her  as  her  bus- 
band  for  a  generation;  that  the  cause  of  ac- 
tion declared  upon  did  not  accrue  till  the 
fraud  ceased,  which  was  in  April,  1894,  when 
she  discovered  it;  and  that,  therefore,  she 
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having  been  ignorant  of  It,  the  statute  did 
not  begin  to  run  till  that  time.  In  this  view 
it  is  said  to  be  unnecessary  to  consider  the 
effect  of  the  concealment  of  the  fraud  by 
the  defendant,  and  of  the  want  of  a  replica- 
tion to  the  plea  of  the  statute.  The  case  dis- 
closes that  never  but  once  after  their  mar- 
riage was  anything  said  between  the  parties 
about  his  former  marriage,  and  that  was  in 
1864,  when  he  told  her  that  he  had  never 
been  married  before,  that  she  was  his  lawful 
wife,  and  that  he  wished  her  never  to  men- 
tion the  subject  to  him  again.  So,  from  this 
time  on,  the  defendant's  fraud  consisted,  not 
at  all  of  false  verbal  declarations,  but  wholly 
of  the  concealment  of  the  fact  of  his  former 
marriage,  and  of  a  continuous  assertion  by 
conduct  only  of  the  lawfulness  of  his  mar- 
riage with  the  plaintiff. 

It  is  worthy  of  note  that  the  ground  taken 
by  the  court  in  this  question  was  not  sug- 
gested by  the  plaintiff  in  argument,  and  so 
was  not  discussed  at  all  at  the  bar.  The 
plaintiff's  position  as  stated  in  her  brief 
was  this:  "The  claim  of  the  plaintiff  upon 
the  trial  below  with  reference  to  the  statute 
of  limitations  was,  and  now  is,  that  she  ac- 
quired a  cause  of  action  against  the  defend- 
ant in  virtue  of  his  representations  that  in- 
duced the  marriage;  that,  in  less  than  six 
years  after  the  accruing  of  that  right  of  ac- 
tion, the  defendant  perpetrated  a  distinct 
and  substantive  fraud,  for  the  purpose  of 
preventing  her  from  ascertaining  her  said 
right  of  action,  and  continued  this  fraud 
down  to  a  period  within  less  than  six  years 
before  the  commencement  of  her  suit;  and 
that  she  did  not  discover,  and  ought  not  to 
have  discovered,  the  original  fraud,  because 
of  the  subsequent  fraud  of  the  defendant.1* 
It  would  seem  from  the  opinion  that  the 
plaintiff  did  suggest  in  argument  the  ground 
the  court  takes,  for  the  opinion  says  that 
"one  must  bear  in  mind  that  the  plaintiff  in- 
sists that  the  representations  of  the.  defend- 
ant, with  his  subsequent  conduct,  constitut- 
ed a  continuous  representation,  which  con- 
tinued to  deceive  the  plaintiff."  But  this 
was  said  not  as  a  suggestion  of  that  ground, 
but  in  connection  with,  and  as  a  part  of, 
the  claim  made  and  the  position  taken  In 
what  I  have  quoted  from  the  brief,  as  will 
be  seen  if  the  brief  is  reported  with  sufficient 
fullness.  That  it  was  not  intended  as  a  sug- 
gestion of  that  ground  is  clear  from  what  is 
subsequently  said  in  the  brief,  thus:  "Let  It 
be  clearly  observed  what  the  question  la  It 
is  not,  does  the  statute  begin  to  run  from 
the  discovery  of  the  fraud  out  of  which  the 
right  of  action  grows?  but,  Is  the  subsequent 
concealment  of  the  fraud  an  answer  to  the 
statute?"  The  brief  then  goes  on  to  say, 
that  the  latter  question  ought  to  be  answer- 
ed in  the  affirmative,  and  has  been  in  a  ma- 
jority of  instances;  that  it  should  be  par- 
ticularly observed  that,  in  bo  answering  It, 
most  Judges  have  assumed  that  the  former 
question  should  be  answered  in  the  negative, 


as  ft  has  been  by  this  court;  that  is,  tiiat 
want  of  knowledge  of  fraud  is  no  answer  to 
the  statute,  but  that  active  concealment  is. 

Although  the  court  says  it  is  unnecessary 
to  consider  the  effect  of  the  want  of  a  repli- 
cation to  the  plea  of  the  statute,  yet  It  makes 
the  question  the  same  as  it  would  have  been 
had  the  plea  been  traversed,  namely,  wheth- 
er the  cause  of  action  accrued  within  six 
years.  So  the  question  for  discussion  is  not 
whether  the  fraud  is  an  answer  to  the  stat- 
ute, as  Best,  J.,  thought  it  would  have  been 
If  replied  to  in  Clark  v.  Hougham,  referred  to 
in  opinion,  but  whether  the  cause  of  action 
accrued  within  the  statutory  period.  Inas- 
much as  the  defendant's  fraudulent  repre- 
sentations were  continuous,  the  court  con- 
siders them  indivisible  in  point  of  time,  and, 
therefore,  that  they  must  be  taken  as  a 
whole,  and  hence  altogether  constitute  but 
one  cause  of  action,  which  did  not  accrue 
until  they  ceased  in  discovery,  which  was  a 
third  of  a  century  after  they  began,  and  a 
short  time  before  suit,  and  consequently  that 
recovery  may  be  had  for  the  whole  time. 
I  cannot  accede  to  this  proposition.  The 
marriage  itself  was  as  much  a  part  of  the 
defendant's  continuous  fraud  as  any  of  his 
subsequent  representations.  Indeed,  it  was 
the  first  act  of  the  drama  of  fraud  that  fol- 
lowed from  that  moment.  Why,  then,  is  it 
divisible  from  that  as  constituting  a  sepa- 
rate cause  of  action  if  ail  that  followed  is 
not  Indivisible?  But  all  that  followed  is  in- 
divisible in  my  judgment  The  plaintiff  was 
constantly  being  wronged  out  of  her  services, 
and  constantly  being  placed  in  a  false  and 
degrading  conjugal  position,  and  therefore 
was  constantly  suffering  special  damage  by 
reason  thereof  for  the  recovery  of  which  1 
think  she  has  an  equally  constantly  accruing 
right  of  action,  of  which  she  could  have 
availed  herself  by  suit  at  any  time  had  she 
known  of  her  wrong,  and  that  ber  ignorance 
of  it  did  not  prevent  the  right  from  accruing 
any  more  than  it  did  the  damage  from  aris- 
ing. I  think  the  case  comes  within  the  rule 
applied  to  continuing  torts  generally,  and 
especially  to  those  of  a  permanent  nature, 
like  trespasses  of  that  character,  consisting 
of  a  series  of  acts  connected  together,  but 
extending  over  a  considerable  period  of  time, 
which  are  distinguishable  from  repeated  tres- 
passes not  of  a  permanent  nature.  Although 
permanent  trespasses  may  be  laid  with  a 
continuando,  as  they  used  to  be,  instead  of 
on  divers  days  and  times,  as  the  practice 
now  is.  and  declared  for  in  one  count,  to 
avoid  the  necessity  of  bringing  separate  ac- 
tions or  of  inserting  separate  counts  for  each 
day's  trespass,  yet,  in  law,  they  are  consid- 
ered as  several  trespasses  on  each  day,  and 
therefore  the  continuance  must  be  answered 
as  well  as  the  first  act.  Saund.  24,  note  1. 
See  Monkton  v.  Pashley,  salk.  638.  This 
Is  so  because  the  acts  of  which  such  tres- 
passes consist  are  divisible  In  point  of  time. 
Thus,  staying  and  continuing  in  a  bouse  aft- 
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er  breaking  and  entering  Is  as  divisible  in 
point  of  time,  as  a  trespass  on  land  is  in 
point  of  space,  for  it  is  a  fresh  trespass  every 
day,  and  therefore  the  entire  continuance 
must  be  justified.  Loweth  v.  Smith,  12  Mees. 
&  W.  582.  So  every  continuance  of  a  false 
imprisonment  is  a  new  imprisonment  every 
day,  and  therefore  a  recovery  therefor  dur- 
ing its  continuance  is  no  bar  to  further  re- 
covery for  its  subsequent  continuance.  Ice- 
land v.  Marsh,  16  Mass.  389. 

There  are  cases  of  continued  wrong  with 
fresh  violence,  and  therefore  in  their  facts 
more  like  the  case  at  bar,  for  the  defendant's 
continuous  fraud  may  be  regarded  as  hav- 
ing been  committed  afresh  every  day;  but 
continuous  wrongs  without  fresh  violence, 
whether  remediable  in  trespass  or  case,  are 
precisely  analogous  in  principle,  I  think. 
Thus,  where  the  trustees  of  a  turnpike  road 
built  buttresses  to  support  it  on  the  land 
of  A.,  who  thereupon  sued  them  and  their 
workmen  in  trespass  for  the  erection,  and 
accepted  money  paid  into  court  in  full  for 
the  trespass,  It  was  held  that  after  notice 
to  the  defendants  to  remove  the  buttresses, 
and  a  refusal  to  do  so,  A.  might  bring  an- 
other action  of  trespass  against  them  for  keep- 
ing and  continuing  the  buttresses  on  the 
laud,  and  that  the  former  recovery  was  no 
bar.  Holmes  v.  Wilson,  10  Adol.  &  E.  503. 
See,  also,  Hudson  v.  Nicholson,  5  Mees.  &  W. 
437;  Thompson  v.  Gibson,  7  Mees.  &  W.  456; 
Bowyer  v.  Cook,  4  C.  B.  236.  So,  the  wrong- 
ful and  continuous  diversion  of  the  water  of 
a  spring  Is  a  continuing  injury  and  affords 
a  constantly  accruing  cause  of  action,  so  that 
the  statute  cuts  off  recovery  back  of  the  stat- 
utory period.  Colrick  v.  Swinburne,  105  N. 
Y.  503, 12  N.  B.  427.  The  same  is  true  of  the 
wrongful  continuous  flowing  of  land  by 
means  of  a  draw.  Baldwin  v.  Calkins,  10 
Wend.  166;  Reed  ▼.  State,  108  N.  Y.  407,  15 
N.  E.  735;  Wells  v.  New  Haven  &  North- 
ampton Co.,  151  Mass.  46,  23  N.  E.  724.  In 
Wilkes  v.  Market  Co.,  2  Bing.  N.  C.  281,  the 
plaintiff,  a  bookseller,  having  a  shop  by  the 
side  of  a  public  thoroughfare,  suffered  loss 
in  his  business  in  consequence  of  the  diver- 
sion of  customers  from  the  thoroughfare  by 
the  defendant's  unnecessary  continuance  of 
an  obstruction  across  It  for  an  unreasonable 
time.  The  statute  under  which  the  defend- 
ant caused  the  obstruction  provided  that  i*a 
action  should  be  brought  against  any  person 
for  anything  done  thereunder  until  notice, 
nor  after  six  months  after  the  cause  of  ac- 
tion arose.  The  grievance  began  April  2d, 
and  ended  July  2d,  and  the  action  was  com- 
menced December  30th.  The  court  held  that 
the  cause  of  action  began  with  the  griev- 
ance, but  that  each  successive  day  gave  a 
new  cause  of  action,  and  that,  therefore,  the 
suit  having  been  commenced  within  six 
months  of  two  days  only  before  the  cesser 
of  the  cause  of  action,  recovery  could  be  had 
for  only  those  two  days;  that  no  other  con- 
struction could  be  put  upon  the  statute. 


I  would  not,  therefore,  the  question  being 
as  I  have  stated  it,  give  the  cause  of  action 
declared  upon  the  scope  In  point  of  time  that 
the  court  gave  it. 


BATH  SAV.  INST.  v.  HATHORN,  Admr, 
et  al. 

(Supreme  Judicial  Court  of  Maine.     June  7. 
1895.) 

Express  Trust— Gift — Savings-Bam  Dfposit. 

1.  A  gift  must  be  executed  by  delivery:  a 
trust,  by  declaration. 

2.  An  express  trust  of  personal  property 
may  be  created  or  declared  by  parol.  Its  terms 
must  be  clearly  established,  and  show  an  ex- 
ecuted gift,  so  that  the  equitable  title  shall  have 
passed  effectually  to  the  donee,  as  in  the  case  of 
a  gift  inter  vivos. 

3.  In  such  a  trust,  the  real  title  vests  in  the 
donee,  while  the  legal  title,  perhaps  carrying  the 
control,  may  be  placed  elsewhere;  bat  it  is  nec- 
essary that  the  donor,  who  declares  the  trust, 
should  create  an  estate  for  his  cestui  that  is  no 
longer  his  own.  The  donor  may  retain  the  lepnl 
title,  giving  him  the  control,  bat  for  the  benefit 
of  hie  cestui  according  to  the  terms  of  the  trust 
The  trustee  thereby  becomes  merely  an  agent  to 
administer  the  trust,  and  is  subject  to  the  direc- 
tions of  a  court  in  equity. 

4.  An  entry  on  the  books  of  a  savings  bank 
in  the  name  of  a  donor,  "in  trust  for  the  donee," 
is  not  conclusive  evidence,  by  itself,  of  an  abso- 
lute, indisputable  gift;  but  extrinsic  evidence  is 
competent  to  control  its  effect. 

5.  Held,  in  this  case,  that  all  the  declara- 
tions, acts,  and  conduct  of  the  donor  are  con- 
sistent with  the  presumption  arising  from  the  en- 
try itself,  and  show  a  completed  trust  in  favor  of 
the  donee. 

(Official.) 

Report  from  supreme  judicial  court,  Saga- 
dahoc county. 

This  was  a  bill  of  interpleader  brought  by 
the  Bath  Savings  Institution  against  the  de- 
fendant Hathoru,  as  administrator  of  the 
estate  of  Henry  Walker,  deceased,  and 
against  Alice  B.  Files,  to  determine  the  title 
to  a  certain  deposit  in  that  institution. 

The  course  of  procedure  adopted  by  agree- 
ment between  all  parties  was  this:  Each 
defendant  filed  an  answer,  and  then,  by 
agreement,  a  decree  of  interpleader  was  filed, 
and  by  further  agreement  it  was  stipulated 
that  the  answers  should  be  taken  as  the 
pleadings  in  the  case,  and  the  cause  set  down 
for  bearing  on  bill,  answers,  and  proof,  and 
that  Miss  Files  be  regarded  as  plaintiff  In 
the  continuance  of  the  suit.  It  thus  be- 
came, practically,  a  suit  in  equity  by  Alice 
B.  Files  against  the  administrator  of  Henry 
Walker's  estate  The  facts  in  the  case  were 
practically  undisputed. 

It  appears  that  Henry  Walker  died  October 
2,  1891,  leaving  neither  wife  nor  children, 
his  wife  having  died  nearly  six  years  before. 
Their  home  was  in  Woolwich,  opposite  Bath, 
and  Miss  Files,  who  was  a  second  cousin 
of  Mrs.  Walker,  frequently  visited  there,  and 
Mr.  and  Mrs.  Walker  often  visited  the  Files 
family  In  Winslow,  the  two  families  being  to 
close  and  Intimate  relations.  On  July  1. 
1882,  Mr.  Walker  deposited  the  sum  of  $70» 
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d  the  Bath  Savings  Institution  in  his  own 
wme,  but  "in  trust  for  Alice  B.  Files,"  and 
uok  out  a  depositor's  book  In  that  form. 
it  the  time  of  making  the  deposit  he  had  a 
onversation  with  the  treasurer  of  the  bank 
s  to  its  form,  and  the  treasurer  told  him 
bat  if  he  put  the  book  In  any  one's  name, 
a  trust  for  any  one,  it  would  go  to  that  per- 
on  at  his  decease;  and  Mr.  Walker  said  he 
fished  it  to,  that  be  wished  it  to  go  to  Miss 
'iles.  In  accordance  with  his  direction,  the 
ijrnnture  book,  which  all  depositors  are  re- 
ulred  to  sign,  was  signed  by  Mrs.  Potter, 
lien  a  clerk  in  the  bank,  In  the  same  form, 
Henry  "Walker,  in  trust  for  Alice  B.  Files, 
t  Woolwich."  Mr.  Walker  retained  the 
ank  book  in  his  possession  ever  after,  but 
ever  drew  any  part  of  the  principal  or  in- 
vest therefrom,  but  took  the  book  to  the 
ank  occasionally  to  hare  the  accrued  divi- 
ends  added.  On  one  occasion,  very  soon 
fter  the  deposit  was  made,  Miss  Files'  sis- 
t,  now  Mrs.  White,  was  visiting  at  his 
Duse,  and  saw  the  book,  among  some  other 
ipers  that  he  happened  to  be  examining. 
lie  took  it  up,  and  looked  at  it,  saw  the 
irni  of  entry,  and  he  told  her  then,  "Yes, 
tat  is  for  Alice  at  my  decease,  and  the  next 
ill  be  for  you,"  and  Mrs.  White  communi- 
ited  this  information  to  Alice,  her  sister, 
nmedlately  on  her  return  home  from  the 
sit,  who  expressed  her  satisfaction  thereat. 
Mrs.  Trott,  who  was  in  the  family  as  house- 
■eper  for  about  six  years,  going  there  he- 
re Mrs.  Walker's  death,  saw  the  book  on 
,ree  different  occasions,  and  Mr.  Walker 
:plained  to  her,  also,  when  she  spoke  of  its 
•ing  in  trust,  that  the  book  was  for  Alice; 
id  again,  just  a  few  months  before  his 
nth,  after  be  had  the  July  dividend  added, 
■  was  examining  the  book,  spoke  of  It  as 
lice's  bank  book,  and  asked  Mrs.  Trott  to 
■ess  how  much  It  had  gained.  She  told 
m  she  supposed  it  was  between  ten  hun- 
<ed  and  eleven  hundred  dollars,  and  his  re- 
y  was:  "Yon  are  pretty  good  for  guessing. 
>u  guessed  pretty  nearly  right;  and  that 
ill  be  a  great  help  to  Alice,  won't  it,  Mrs. 
ott?"     Decree  against  estate. 

Drville  D.  Baker  and  Leslie  C.  Cornish,  for 
ice  B.  Files.  Charles  W.  Larrabee,  for  de- 
ndant  Ha  thorn. 

EIASKELL,  J.  Henry  Walker,  of  Wool- 
ch,  died,  solvent  and  intestate,  October  2, 
01,  leaving  brothers  and  sisters  and  neph- 
ns  and  nieces,  bnt  neither  wife  nor  children. 
is  wife  died  January  1,  1886.  She  was  a 
usui  to  the  father  of  plaintiff,  Alice  B. 
les,  of  Wlnslow,  who  knew  the  old  people 

uncle  and  aunt,  and  seems  to  have  been 
ways  welcome  at  their  house  and  a  favorite 
tn  them. 

)n  July  1,  1882,  Mr.  Walker  deposited  in 
b  Bath  Savings  Institution  $700  "in  trust 
•  Alice  B.  Files,"  saying,  in  substance,  that 

wished  it  to  go  to  her  at  bis  decease. 


That  deposit  remained  Intact  during  Mr. 
Walker's  life,  and  at  his  death  amounted  to 
something  over  $1,000.  He  always  retained 
the  book,  and  It  was  found  among  his  pa- 
pers by  his  administrator,  the  defendant, 
who  now  claims  the  deposit  as  a  part  of  his 
estate.  The  evidence  shows  that  Mr.  Walker 
Intended  the  deposit  for  Alice  at  his  decease, 
but  never  communicated  his  intention  to  her. 

The  authorities  all  say  that  a  gift  inter 
vivos  must  be  complete.  The  donor  must 
divest  himself  of  all  dominion  over  the  thing 
given,  and  the  title  to  it  must  pass  absolutely 
and  irrevocably  to  the  donee.  Northrop  v. 
Hale,  73  Me.  66;  Dale  v.  Lincoln,  81  Me.  420; 
Robinson  v.  Ring,  72  Me.  140;  Bank  v.  Fogg, 
82  Me.  538,  20  Atl.  82. 

A  voluntary  trust  is  an  equitable  gift,  and, 
like  a  legal  gift  inter  vivos,  must  be  com- 
plete. A  declaration  of  trust  as  effectually 
passes  the  equitable  title  of  the  fund  to  the 
cestui  as  a  gift  inter  vivos  passes  the  legal 
title  to  the  donee.  The  distinction  between 
them  is  of  a  technical  nature.  In  a  trust, 
the  real  title  vests  In  the  donee,  but  the  legal 
title,  perhaps,  carrying  control  of  the  prop- 
erty, may  be  placed  elsewhere;  while  In  a 
gift  both  the  real  and  legal  title  Instantly 
fall  to  the  donee.  It  Is  not  necessary,  there- 
fore, that  he  who  declares  a  trust  should  di- 
vest himself  of  the  legal  title,  if,  perchance, 
he  so  does  it  as  to  transfer  the  real  or  equi- 
table title  to  the  cestui;  for  then  he  creates 
an  estate  really  no  longer  bis  own.  He  may 
retain  the  legal  title,  giving  him  the  control, 
but  for  the  benefit  of  the  cestui,  according 
to  the  terms  of  the  trust.  His  control  be- 
comes subject  to  the  direction  of  courts  of 
equity,  that  always  supervise  the  adminis- 
tration of  trusts.  They  are  the  children  of 
equity.  They  spring  from  It,  and  cannot  sur- 
vive without  its  aid  and  control.  The  trus- 
tee is  merely  an  agent  to  administer  them, 
and  nothing  more. 

An  express  trust  of  lands  can  only  be  cre- 
ated by  some  writing  signed  by  the  party  or  • 
his  attorney  (Rev.  St.  c.  73,  §  11),  but  a  trust 
of  personal  property  may  be  created  or  de- 
clared by  parol.  It  is  necessary,  however,  to 
clearly  establish  the  terms  of  it,  and  show 
an  executed  gift,  so  that  the  equitable  title 
shall  have  passed  to  the  donee  as  effectually 
as  a  gift  inter  vivos.  Oerrish  v.  Institution, 
128  Mass.  159;  Dresser  v.  Dresser,  46  Me.  48. 

Says  Lord  Cran worth:  "If  a  man  chooses 
to  give  away  anything  which  passes  by  de- 
livery, he  may  do  so,  and  there  Is  no  doubt 
that.  In  the  absence  of  fraud,  a  parol  decla- 
ration of  trust  may  be  perfectly  good,  even 
though  It  be  voluntary.  If  I  give  any  chat- 
tel, that  of  course  passes  by  delivery;  and  if 
I  expressly  or  impliedly  say  I  constitute  my- 
self trustee  of  such  and  such  personal  prop- 
erty for  a  person,  that  is  a  trust  executed 

and  this  court  will  enforce  it,  in  the  abs' 
of    fraud,  even    In    favor   of  a  volun 
*    *    *   The  authorities  all  turn   upon 
question  whether  what  took  place  was  a 
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laratlon  of  trust,  or  merely  an  Imperfect  at- 
tempt to  make  a  legal  transfer  of  the  prop- 
erty. In  the  latter  case,  the  court  will  af- 
ford no  assistance  to  volunteers;  but  when 
the  court  considers  that  there  has  been  a 
declaration  of  trust,  It  is  a  trust  executed, 
and  the  court  will  enforce  it,  whether  with 
or  without  consideration."  Jones  v.  Lock,  1 
Ch.  App.  25. 

In  this  case,  the  deposit  1b  in  the  name  of 
the  donor,  "in  trust  for  the  donee."  Standing 
alone,  this  entry  does  not  work  an  absolute, 
indisputable  gift  In  the  form  of  a  dry  trust, 
—that  is,  a  trust  without  limitation  or  con- 
dition, that  may  be  terminated  at  the  will 
of  the  cestui;  but  extrinsic  evidence  is  com- 
petent to  control  its  effect  Brabrook  v. 
Bank,  104  Mass.  228;  Clark  v.  Clark,  108 
Mass.  522;  Powers  v.  Institution,  124  Mass. 
377;  Stone  v.  Bishop,  4  Cliff.  583,  Fed.  Gas. 
No.  13,482;   Northrop  v.  Hale,  72  Me.  275. 

The  evidence  discloses  that,  at  the  time  the 
donor  made  the  deposit,  he  expressed  a  desire 
that  the  donee  should  have  the  money  at  his 
death.  That  certainly  shows  no  intent  to  part 
with  the  legal  title  at  an  earlier  day.  He  is 
said  to  have  subsequently  made  talk  of  the 
same  purport;  but  he  neither  Informed  the 
donee  of  the  deposit,  nor  made  any  effort  or 
did  any  act  to  apprise  her  of  it,  or  of  his  inten- 
tion concerning  It  The  deposit  on  his  part 
was  both  voluntary  and  secret.  Information 
of  It  may  have  been  communicated  to  her 
by  others,  but  never  at  his  request  or  with 
his  knowledge.  What  evidence,  then,  oper- 
ates to  pass  the  equitable  title  in  the  deposit 
to  her?  He  had  consummated  no  contract 
with  her.  His  intentions  were  kept  in  his 
own  breast  He  could  have  withdrawn  the 
money  at  auy  time,  and  have  made  a  new 
disposition  of  it,  and  she  may  not  have  been 
the  wiser,  so  far  as  he  knew.  It  is  just  as 
essential,  to  establish  the  trust  sought  to 
be  set  up  here,  to  prove  some  act  on  the  part 
of  the  donor  that  shall  operate  to  pass  the 
equitable  title  to  the  donee,  as  it  1b  to  prove 
delivery  in  a  gift  inter  vivos.  Both  require 
the  same  essentials.  In  both,  some  title 
must  pass  from  the  donor,  differing  only  In 
degree.  A  gift  must  be  executed  by  deliv- 
ery;   a  trust,  by  declaration. 

In  Bank  v.  Fogg,  82  Me.  538,  20  Atl.  92, 
the  donor  deposited  a  sum  of  money  in  the 
name  of  the  donee,  subject  to  his  own  order, 
with  intent  that,  at  his  death,  it  should  go 
to  the  donee.  No  trust  was  claimed  or 
shown.  It  was  an  unexecuted  purpose,  an 
ineffectual  attempt  at  testamentary  disposi- 
tion. 

In  Parcher  v.  Institution,  78  Me.  470,  7 
Atl.  266.  a  depositor  caused  to  be  entered 
upon  the  bank  ledger  words,  in  substance. 
"Payable  also  to  Mrs.  Leavltt  in  case  of  my 
death,"  and  it  was  held  no  gift. 

In  Curtis  v.  Bank,  77  Me.  151,  the  entry 
of  "Subject  also  to"  the  donee  was  held  to 
constitute  no  gift,  but  that  a  subsequent  de- 
livery of  the  bank  book  completed  the  gift 


In  Barker  v.  Frye,  75  Me.  29,  a  deposit  In 
the  name  of  the  donee,  subject  to  the  order  of 
the  donor  during  life,  afterwards  changed  by 
erasing  words  giving  the  donor  any  control  of 
the  fund,  and  after  notice  to  the  donee  of  the 
change  and  that  the  bank  book  would  be 
delivered  to  him  the  first  time  they  met  and 
after  his  reply  requesting  that  the  book  be 
sent  to  him,  which  the  court  says  "was  an 
acceptance  of  the  gift,"  it  was  held  that  tbe 
gift  was  complete. 

The  same  doctrine  is  held  In  Northrop  v. 
Hale,  73  Me.  66;  Robinson  v.  Ring,  72  Me. 
140;  Drew  v.  Hagerty,  81  Me.  231,  17  Atl. 
63;  Parkman  v.  Bank,  151  Mass.  218,  24  X. 
E.  43. 

All  of  our  cases  require  something  more 
than  a  mere  intention  to  give,  a  promise  to 
give,  or  an  expectation  to  give.  Benevolence 
alone  will  not  do.  There  must  be  beneficence 
also.  Tbe  mystery  sometimes  supposed  to 
exist  about  a  trust  cannot  change  the  nature 
of  a  transaction.  A  voluntary  trust  is  a  gift, 
and  requires  all  the  essentials  of  a  plain  gift 
to  sustain  it 

In  Dresser  v.  Dresser,  supra,  a  writing  spec- 
ifying the  terms  of  a  voluntary  trust,  and  a 
delivery  of  the  trust  property  so  that  the 
dominion  of  the  donor  over  it  was  there- 
after lost  is  a  good  example  of  a  trust  of 
this  sort. 

In  Alger  v.  Bank,  146  Mass.  418,  15  N.  E. 
916,  the  donor  made  a  deposit  similar  to  the 
one  under  consideration.  It  was  in  his  own 
name,  as  trustee  for  the  donee,  his  house- 
keeper, who  claimed  tbe  deposit  as  a  pay- 
ment for  her  services.  It  was  shown  that, 
shortly  before  bis  deatb,  be  told  her,  "I  put 
it  In  for  you;"  "that  money  is  yours  f  and 
the  court  held  that  tbe  judge,  who  tried  tbe 
case,  was  authorized  to  find  a  perfected  gift, 
if  he  chose  to  do  so. 

Some  of  the  cases  are  in  conflict  concerning 
tbe  question  now  under  consideration,  more 
in  the  application  of  the  law  to  the  ever- 
varying  facts  In  the  numerous  cases  than 
otherwise;  but  our  own  cases  are  all  con- 
sistent, and  squarely  bold  to  the  doctrine 
that  a  trust  in  personal  property  may  be 
created  by  parol,  and  that  a  deposit  in  bank 
In  the  name  of  another  may  be  explained  or 
controlled  by  evidence  outside  the  written 
terms  of  the  deposit  In  this  case,  the  tenns 
of  the  deposit  clearly  show  an  intended  trust 
in  favor  of  the  donee,  but  may  be  controlled 
or  limited  by  extrinsic  evidence.  This  evi- 
dence confirms  the  trust  showing  that  tt 
should  cease  at  the  death  of  tbe  donor,  and 
that  the  legal  title  should  then  pass  to  tbe 
cestui.  When  the  deposit  was  made,  the 
treasurer  of  the  bank  told  the  donor  that, 
at  his  decease,  the  money  would  go  to  tbe 
donee,  and  tbe  donor  replied  that  was  his 
wish.  All  the  subsequent  acts  and  declara- 
tions of  the  donor  show  tbe  same  intent  Tbe 
gift  cannot  be  upheld  as  an  absolute  gift 
inter  vivos,  nor  as  a  gift  causa  mortis,  for 
these  gifts  require  a  delivery  of  the  res,  a 
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complete  transfer  of  title.  They  differ  from 
a  gift  In  tniBt  In  that  they  purport  to,  and 
must,  pass  the  whole  title,  so  that  the  donor 
can  have  no  dominion  or  control  over  them. 
But  a  gift  In  trust  withholds  the  legal  title 
from  the  donee.  It  may  be  transmitted  to 
a  third  person,  or  it  may  be  retained  by  the 
donor,  bnt  in  either  case  the  equitable  title 
has  gone  from  him,  and  unless  the  declara- 
tion of  trust  contains  the  power  of  revoca- 
tion, or  the  wide  discretion  of  chancery  at- 
taches (Ooutts  v.  Acworth,  L.  R.  8  Eq.  558; 
Wollaston  t.  Tribe,  L.  R.  9  Eq.  44;  Everltt 
v.  Everltt,  L.  R.  10  Eq.  405;  7  Ch.  App.  244; 
15  Ch.  Div.  570;  Lister  v.  Hodgson,  L.  R.  4 
Eq.  30;  Sharp  ▼.  Leach,  31  Beav.  491;  An- 
derson y.  Elsworth,  3  Giff.  154;  Toker  v. 
Toker,  81  Beav.  629;  Phillips  v.  Mulllngs, 
7  Ch.  App.  247;  Smith  v.  Illffe,  L.  R.  20  Eq. 
666;  Welman  v.  Welman,  15  Ch.  Dlv.  570, 
578,  579;  Prideaux  v.  Lonsdale,  1  De  Gex, 
J.  &  S.  433),  it  leaves  him  powerless  to  ex- 
tinguish the  trust.  Of  course,  the  trust  must 
oe  established  by  proof,  and  the  fact  that 
do  evidence  of  a  voluntary  trust  once  created 
remains,  or  can  be  shown,  does  uot  alter  the 
principle.  Many  rights  fail  of  enjoyment 
from  the  lack  of  evidence  that  might  once 
be  adduced.  So,  a  secret  trust  may  be  valid 
when  it  can  be  proved;  but  if  the  donor  con- 
ceals the  evidence  of  it,  and  later  appropri- 
ates the  fund  to  his  own  use,  it  is  simply 
a  wrong  on  his  part,  that  prevails  because 
of  his  perfidy,  and  goes  unpunished  and  un- 
noticed because  unknown.  The  cestul's  rights 
are  the  same,  although  his  remedy  may  have 
been  destroyed. 

In  the  case  of  In  re  Smith's  Estate,  144  Pa. 
St  428,  22  Atl.  916,  a  lad  of  3  years  went  to 
live  with  his  uncle.  When  the  lad  was  12 
the  uncle  placed  $13,000  in  bonds  in  an  en- 
velope, on  which  he  had  written  and  signed 
a  declaration  that  be  held  them  for  his 
nephew.  The  bonds  remained  in  the  uncle's 
possession  until  his  death,  and  the  court  held 
a  completed  gift  in  trust  for  the  nephew. 

In  Bank  v.  Albee,  64  Vt  571,  25  Atl.  487, 
the  court  says:  "A  completed  trust,  although 
voluntary,  may  be  enforced  In  equity.  It  is 
not  essential  that  the  beneficiary  should  have 
had  notice  of  its  creation  or  nave  assented  to 
t  The  owner  or  donor  of  personal  property 
may  create  a  perfect  or  complete  trust  by 
liis  unequivocal  declaration  in  writing,  or  by 
parol,  that  he  himself  holds  such  property  in 
trust  for  the  purposes  named.  The  trust  is 
equally  valid  whether  he  constitutes  himself 
or  another  person  the  trustee." 

In  that  case  a  father  deposited  money  in  a 
savings  bank  in  the  name  of  his  son,  naming 
himself  trustee.  It  appeared  that  one  mo- 
tive of  the  father  was  to  avoid  taxation;  but, 
said  the  court  "that  fact  does  not  negative 
the  idea  that  he  also  intended  to  create  a 
trust  for  the  benefit  of  his  son.  It  is  perfect- 
ly consistent  with  it,  and  the  retention  of  the 
pass  book  is  not  inconsistent  with  such  a  pur- 
pose.    He  must  have  retained  It  as  trustee." 


Ray  v.  Simmons,  11  R.  I.  2G6,  is  in  point 
One  Bosworth  deposited  money  in  a  savings 
bank  in  his  own  name  as  trustee  for  a  step- 
daughter. He  did  not  tell  her  what  he  had 
done,  nor  show  her  the  pass  book.  He  kept 
that  himself.  After  his  death,  the  court  held 
that  the  stepdaughter  was  entitled  to  the 
money,— that  the  transaction  constituted  a 
trust  in  her  favor. 

So  is  Martin  v.  Funk,  75  N.  T.  134.  Susan 
Boone  deposited  $500  in  a  savings  bank  "in 
trust  for  Lillie  Wlllard."  Susan  kept  the 
pass  book,  and  Lillie  had  no  knowledge  of  it 
until  after  Susan's  death.  Want  of  notice  to 
Lillie,  and  the  retention  of  the  pass  book  by 
Susan,  were  urged  in  defense;  but  the  court 
held  a  gift  in  trust  complete.  This  is  an  ex- 
haustive case,  and  contains  a  review  of  au- 
thorities by  Chief  Justice  Church  prior  to 
1878. 

So  is  Minor  v.  Rogers,  40  Conn.  512.  A 
widow  deposited  $250  in  her  own  name,  "as 
trustee  of  William  A  Minor,"  the  child  of  a 
neighbor.  The  child  knew  nothing  of  the 
deposit  until  after  the  depositor's  death,  and 
meantime  did  not  have  possession  of  the  pass 
book;  and  the  court  held  the  trust  complete, 
and  allowed  a  recovery  of  the  money  from 
the  depositor's  executor. 

So  is  Re  Gaffney's  Estate,  146  Pa.  St.  49,  23 
Atl.  163.  It  appeared  that,  Hugh  Gaffney  de- 
posited $560  in  his  own  name,  as  trustee  for 
Polly  Kim,  and  the  court  held  the  entry  itself 
prima  facie  evidence  of  the  trust  and,  unex- 
plained, sufficient  to  uphold  it. 

In  Gerrish  v.  Institution,  supra,  the  court 
says:  "No  particular  form  of  words  is  re- 
quired to  create  a  trust  in  another,  or  to 
make  the  party  himself  a  trustee  for  the  ben- 
efit of  another;  that  it  is  enough  for  the  lat- 
ter purpose  if  it  be  unequivocally  declared  in 
writing,— or  orally,  if  the  property  be  per- 
sonal; that  it  is  held  in  trust  for  the  person 
named;  that  when  the  trust  is  thus  created, 
it  Is  effectual  to  transfer  the  beneficial  in- 
terest, and  operates  as  a  gift  perfected  by  de- 
livery." 

The  same  case  holds  that  notice  to  the  ben- 
eficiary is  unnecessary  where  the  transaction 
is  clear;  but  when  ambiguous,  or  susceptible 
of  different  interpretations,  it  removes  the 
doubt,  and  is  decisive  of  the  purpose  of  the 
donor.  Some  of  the  earlier  Massachusetts 
cases  seem  to  hold  notice  to  the  beneficiary 
essential  to  the  validity  of  a  trust,  but  when 
considered  in  the  light  of  this  case,  rather 
consider  the  notice  a  controlling  than  an  es- 
sential element  In  the  creation  of  a  voluntary 
trust  The  prevailing  doctrine  now  is  that 
notice  Is  unnecessary,  but,  when  shown,  has 
controlling  effect. 

In  this  case,  the  entry  "in  trust  for"  is  of 
clear  and  unmistakable  Import,  and  sufficient 
to  create  a  prima  facie  trust.  It  might  have 
been  controlled  by  evidence  that  would  have 
shown  a  contrary  intention,  but  such  evi- 
dence is  wholly  wanting.  Moreover,  all  the 
declarations,  acts,  and  conduct  of  the  donor 
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are  consistent  with  the  presumption  arising 
from  the  entry  Itself,  and  show  that  it  ex- 
presses the  true  Import  of  the  transaction, 
and  creates  a  completed  trust  in  favor  of  the 
donee. 

Decree  accordingly,  with  costs  against  the 
estate. 


NORWAY  SAV.  BANK  v.  MERRIAM  et  al. 
(two  cases). 

(Supreme  Judicial  Court  of  Maine.     June  19, 
1895.) 

Trust— Gift— Savings-banks  Deposit. 

1.  The  important  difference  between  a  gift 
and  a  Toluntary  trust  is  that  in  the  one  case  the 
whole  title,  legal  as  well  aa  equitable, — the  thing 
itself, — passes  to  the  donee,  while  in  the  other 
the  actual,  beneficial;  or  equitable  title  passes  to 
the  cestui  que  trust,  while  the  legal  title  is  trans- 
ferred to  a  third  person,  or  is  retained  by  the  one 
creating  it,  to  hold  for  the  purposes  of  the  trust. 
But  a  gift  of  the  equitable  or  beneficial  title 
must  be  as  complete  and  effectual  in  the  case  of 
a  trust  as  is  the  gift  of  the  thing  itself  in  a  gift 
inter  vivos. 

2.  To  create  a  trust,  the  acts  or  words  relied 
npon  must  be  unequivocal,  implying  that  the 
person  creating  the  trust  holds  the  property  as 
trustee  for  another.  There  must  be  an  executed 
gift  of  the  equitable  title,  without  any  reference 
to  its  taking  effect  at  some  future  time. 

3.  While  courts  of  equity  will  enforce  a  per- 
fect and  completed  trust,  although  purely  volun- 
tary, they  will  lend  no  assistance  towards  per- 
fecting a  voluntary  agreement  for  the  creation  of 
a  trust,  nor  regard  it  as  binding  so  long  as  it  re- 
mains executory.  Nor  will  courts  enforce  as  a 
trust  a  transaction  which  was  Intended  as  a  gift, 
but  is  imperfect  for  that  purpose. 

4.  On  April  27,  1892.  Mrs.  Esther  S.  Reed, 
having  at  that  time  a  deposit  in  the  Norway 
Savings  Bank  of  $1,901.23,  standing  in  her  own 
name,  surrendered  her  pass  book,  and  had  the 
whole  of  her  deposit  transferred  to  two  new  ne- 
counts.  By  her  direction,  the  sum  of  $950.62 
was  entered  upon  the  books  of  the  bank  and  up- 
on a  pass  book  i>s  follows:  "Norway  Savings 
Bank,  in  Account  with  Esther  S.  Reed  and  Har- 
ry Q.  Millett,  or  Their  Survivor,  in  Joint  Ten- 
ancy." And  the  sum  of  $950.61  was  entered  by 
her  direction  upon  the  books  of  the  bank  and  up- 
on a  pass  book  as  follows:  "Norway  Savings 
Bank,  in  Account  with  Esther  S.  Reed  and  Myra 
J.  Millett.  or  Their  Survivor,  in  Joint  Tenancy."' 
Both  of  the  pass  books  were  delivered  to  Mrs. 
Reed,  and  were  always  afterwards  kept  by  her 
among  her  private  papers,  where  they  were 
found  after  her  death  by  her  executor.  She  nev- 
er in  any  way  notified  either  Myra  J.  or  Harry 
Q.  Millett  of  the  transaction  at  the  savings  bank, 
nor  did  either  of  them  have  any  knowledge  of  it 
from  any  source  until  after  her  death.  Mrs. 
Reed  never  drew  any  portion  of  the  principal 
or  interest  of  the  deposit,  and  the  accounts  were 
in  no  way  changed,  except  that  the  semiannual 
interest  was  placed  to  their  credit.  Myra  J. 
Millett  was  an  adopted  daughter  of  Mrs.  Reed, 
and  Harry  Q.  Millett  is  the  son  of  Mrs.  Millett. 
Evidence  was  introduced  of  statements  and  dec- 
larations made  by  Mrs.  Reed,  tending  to  show  an 
intention  upon  her  part  that  these  deposits  should 
take  the  place  of  certain  provisions  in  favor  of 
Mrs.  Millett  and  her  son  in  Mrs.  Reed's  will, 
made  several  years  prior  to  the  transaction  at 
the  savings  bank,  and  that  she  intended  to 
change  her  will  by  striking  out  the  bequests  in 
their  favor.  She  died  without  ever  having  made 
any  change  in  her  will.  Held,  that  the  acts  and 
declarations  of  Mrs.  Reed  were  not  sufficient 
to  constitute  a  completed  gift  or  to  create  a  vol- 
untary trust. 

5.  Hild,   that   she   did   not   Intend,    by   the 


transfer  of  her  deposit  to  the  new  accounts,  to 
make  at  that  time  fully  executed  gifts  of  either 
the  legal  or  equitable  title  to  the  new  deposits, 
but  that  her  intention  was  to  make  a  testamen- 
tary disposition  of  the  deposits,  so  that  the  i>er- 
sons  named  should  each  take,  in  case  be  or  she 
survived  her,  what  might  be  left  of  each  sum  aft- 
er her  death. 

6.  Held,  that  such  an  attempted  disposition 
is  void,  because  contrary  to  the  statute  of  wills. 
(Official.) 

Report  from  supreme  Judicial  court,  Ox- 
ford county. 

Separate  bills  of  interpleader  by  the  Nor- 
way Savings  Bank  against  Milton  H.  Mer- 
riam  and  others.    Decree  rendered. 

J.  A.  and  Ira  S.  Locke,  for  executor  of  the 
will  of  Esther  S.  Reed.  A.  R.  Savage  and 
H.  W.  Oakes,  for  Harry  Q.  and  Myra  J.  Mil- 
lett. 

WISWELL,  J.  On  April  27,  1892,  Mrs. 
Esther  S.  Reed,  haying  at  that  time  a  deposit 
in  the  Norway  Savings  Bank  of  $1,901.23. 
standing  in  her  own  name,  surrendered  her 
pass  book,  and  had  the  whole  of  her  deposit 
transferred  to  two  new  accounts.  By  her  di- 
rection, the  sum  of  $950.62  was  entered  upon 
the  books  of  the  bauk  and  upon  a  pass  book 
as  follows:  "Norway  Savings  Bank,  in  Ac- 
count with  Esther  S.  Reed  and  Harry  Q. 
Millett,  or  Their  Survivor,  in  Joint  Tenancy." 
And  the  sum  of  $950.61  was  entered  by  her 
direction  upon  the  books  of  the  bank  and 
upon  a  pass  book  as  follows:  "Norway  Sav- 
ings Bank,  in  Account  with  Esther  S.  Reed 
and  Myra  J.  Millett,  or  Their  Survivor,  in 
Joint  Tanancy." 

Both  of  the  pass  books  were  delivered  to- 
Mrs.  Reed,  and  were  always  afterwards  re- 
tained by  her.  They  were  found  after  her 
death  by  her  executor  among  her  private  pa- 
pew.  She  never  In  any  way  notified  either 
Myra  J.  or  Harry  Q.  Millett  of  the  transac- 
tion at  the  savings  bank,  nor  did  either  of 
them  have  any  knowledge  of  it  from  any 
source  until  after  her  death. 

Mrs.  Reed  died  October  26,  1892,  leaving  a 
will,  dated  August  13,  1883,  nearly  nine 
years  before  the  time  of  making  the  deposits 
above  referred  to,  in  which  she  made  a  be- 
quest of  $1,000  in  favor  of  Harry  Q.  Millett. 
and  of  $500  in  favor  of  Myra  J.  Millett  Myra 
J.  Millett  is  an  adopted  daughter  of  Mrs. 
Reed,  and  Harry  Q.  Millett  is  the  son  of  Mrs. 
Millett.  Mrs.  Reed  never  drew  any  portion 
of  the  principal  or  interest  of  the  deposits, 
and  the  accounts  were  In  no  way  changed 
except  that  the  semiannual  interest  was 
placed  to  their  credit. 

Evidence  was  introduced  of  statements  and 
declarations  made  by  Mrs.  Reed  tending  to 
show  an  intention  on  her  part  that  these 
deposits  should  take  the  place  of  the  pecun- 
iary provisions  of  her  will  In  favor  of  Mrs. 
Millett  and  her  son,  and  that  she  intended 
to  change  her  will  by  striking  out  the  be- 
quests in  their  favor.  She  died  without  hav- 
ing made  any  change  In  her  will. 

Both  of  these  deposits  being  now  claimed 
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by  the  executor  of  Mrs.  Reed's  will  as  be- 
longing to  her  estate,  and  by  Mrs.  Millett 
and  Harry  Q.  Millett,  respectively,  the  Nor- 
way Savings  Bank  has  brought  these  two 
bills  of  Interpleader  to  have  the  title  to  the 
same  determined.  The  cases  come  to  the 
law  court  upon  report,  the  facts  being  the 
same  in  each. 

That  the  acts  of  Mrs.  Reed  were  not  suffi- 
cient to  constitute  a  gift  of  each  of  these 
deposits  must  be  and  is  conceded.  To  con- 
stitute a  valid  gift  inter  vivos,  the  giver 
must  part  with  all  present  and  future  domin- 
ion over  the  property  given.  He  cannot  give 
it,  and  at  the  same  time  retain  the  owner- 
ship of  it.  There  must  be  a  delivery  to  the 
donee  or  to  some  one  for  the  donee;  and  the 
sift  must  be  absolute  and  irrevocable,  with- 
out any  reference  to  its  taking  effect  at  some 
future  period.  Dole  v.  Lincoln,  31  Me.  428; 
Carleton  v.  Lovejoy,  54  Me.  440;  Robinson 
v.  IUng,  72  Me.  140;  Northrop  v.  Hale,  73 
Me.   66. 

Here  there  was  no  delivery,  either  actual 
or  constructive;  no  surrender  by  Mrs.  Reed 
of  the  control  over  the  deposits.  Whatever 
Mrs.  Reed's  intentions  may  have  been,  In- 
tention alone  is  not  sufficient  to  constitute  a 
valid  gift.  "The  Intention  to  give  is  often 
established  by  most  satisfactory  evidence, 
although  the  gift  fails.  Instruments  may  be 
ever  so  formally  executed  by  the  donor,  pur- 
porting to  transfer  title  to  the  donee,  or 
there  may  be  the  most  explicit  declaration 
of  an  intention  to  give  or  of  an  actual  pres- 
ent gift,  yet,  unless  there  Is  delivery,  the 
intention  is  defeated."  Beaver  v.  Beaver, 
117  N.  Y.  421,  22  N.  B.  940. 

For  the  same  reasons,  as  well  as  for  oth- 
ers, these  were  not  gifts  causa  mortis. 

But  it  is  claimed  that  these  acts  of  Mrs. 
Reed  were  sufficient  to  create  voluntary 
trusts  to  favor  of  Myra  J.  and  Harry  Q. 
Millett. 

The  only  important  difference  between  a 
gift  and  a  voluntary  trust  1b  that  in  the  one 
case  the  whole  title,  legal  as  well  as  equi- 
table,—the  thing  itself,— passes  to  the  donee, 
while  in  the  other  the  actual,  beneficial,  or 
equitable  title  passes  to  the  cestui  que  trust, 
while  the  legal  title  is  transferred  to  a  third 
IK-rson,  or  is  retained  by  the  person  creating 
it,  to  hold  for  the  purposes  of  the  trust. 
But  a  gift  of  the  equitable  or  beneficial  title 
must  be  as  complete  and  effectual  in  the  case 
of  a  trust,  as  is  the  gift  of  the  thing  itself 
in  a  gift  inter  vivos.  'It  is  just  as  essential, 
to  establish  the  trust  sought  to  be  set  up 
here,  to  prove  some  act  on  the  part  of  the 
donor  that  shall  operate  to  pass  the  equi- 
table title  to  the  donee,  as  It  is  to  prove  de- 
livery in  a  gift  inter  vivos."  Institution  v. 
Hathorn,  86  Me.  122,  33  Atl.  836. 

The  creation  of  a  trust  is  but  the  gift  of 
the  equitable  interest  But,  on  account  of 
the  difference  in  the  form  and  purposes  of 
the  two  transactions,  it  necessarily  follows 
that  different  acts  are  essential  in  the  two 
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cases.  While  delivery  and  a  surrender  of  all 
present  and  future  dominion  over  the  prop- 
erty given  is  absolutely  necessary  in  a  gift 
these  would  be  inconsistent  with  the  very 
purposes  of  a  trust  where  a  person  creates 
himself  as  the  trustee.  Possession  and  con- 
trol in  such  a  case  remain  in  him  who  has 
the  legal  title,  subject  to  the  direction  of 
courts  of  equity. 

But  while  delivery  and  surrender  of  pos- 
session are  not  necessary  in  the  creation  of 
such  a  trust  as  is  here  sought  to  be  main- 
tained, there  must  be  other  acts  which  are 
so  far  equivalent  as  the  nature  of  the  trans- 
action will  permit.  A  perfect  or  completed 
trust  is  created  where  the  donor  makes  an 
unequivocal  declaration,  either  In  writing 
or  by  parol,  that  he  himself  holds  the  proper- 
ty in  trust  for  the  purposes  named.  He 
need  not  in  express  terms  declare  himself 
trustee,  but  he  must  do  something  equiva- 
lent to  It,  and  use  expressions  which  have 
that  meaning.  To  create  a  trust,  the  acts  or 
words  relied  upon  must  be  unequivocal,  im- 
plying that  the  person  holds  the  property 
as  trustee  for  another.  There  must  be  an 
executed  gift  of  the  equitable  title  without 
any  reference  to  its  taking  effect  at  some 
future  time. 

While  courts  of  equity  will  enforce  a  per- 
fect and  completed  trust,  although  purely 
voluntary,  it  is  certainly  true  that  equity 
will  lend  no  assistance  towards  perfecting  a 
voluntary  contract  or  agreement  for  the 
creation  of  a  trust,  nor  regard  it  as  binding 
so  long  as  it  remains  executory.  In  order 
for  such  a  trust  to  be  valid  and  enforceable, 
It  must  always  appear  from  the  written  or 
oral  declaration,  from  the  nature  of  the 
transaction,  the  relation  of  the  parties,  and 
the  purposes  of  the  gift,  that  the  fiduciary 
relation  is  completely  established.  Nor  will 
the  court  enforce  as  a  trust  a  transaction 
which  was  intended  as  a  gift,  but  is  imper- 
fect for  that  purpose,  "for  then  every  imper- 
fect instrument  would  be  made  effectual  by 
being  converted  Into  a  perfect  trust"  If 
such  a  trust  Is  otherwise  sufficiently  creat- 
ed, its  validity  Is  not  affected  by  the  fact 
that  the  donor  reserved  the  right  to  modify 
the  purposes  or  revoke  the  trust  nor  that 
he  reserved  the  income  of  the  trust  fund 
during  life. 

The  foregoing  is  the  general  doctrine  in 
relation  to  voluntary  trusts  as  laid  down  by 
many  authorities.  Martin  v.  Funk,  70  N. 
Y.  134;  Young  v.  Young,  80  N.  Y.  422;  Beaver 
v.  Beaver,  supra;  Stone  v.  Hackett,  12  Gray, 
227;  Davis  v.  Ney,  125  Mass.  590;  Gerrish 
v.  Institution,  128  Mass.  159;  Sherman  v. 
Bank,  138  Mass.  581;  Pope  v.  Savings  Bank, 
56  Vt.  284;  Bank  v.  Albee's  Estate,  64  Vt. 
571,  25  Atl.  487;  Marcy  v.  Ainazeen,  61  N. 
H.  131;  Taylor  v.  Henry,  48  Md.  550;  Rob- 
inson v.  Ring,  supra;  Institution  v.  Hathorn, 
supra. 

Applying  these  general  principles  to  the 
facts  in  the  cases  under  consideration,  it  be- 
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comes  necessary  to  determine  whether  Mrs. 
Keed,  by  any  unequivocal  language  or  act, 
showed  her  Intention  to  create  an  executed 
voluntary  trust  with  respect  to  these  de- 
posits, In  favor  of  the  persons  named,  so 
that  whatever  legal  rights  she  retained  were 
to  be  thereafterwards  held  by  her  as  trus- 
tee for  the  donees. 

We  do  not  think  that  any  acts  or  language 
of  hers  can  admit  of  such  interpretation. 
She  never  made  a  declaration  of  trust,  form- 
al or  otherwise.  She  never  notified  the 
persons  named  as  Joint  tenants  of  the  trans- 
action at  the  savings  bank;  and,  while  this 
may  not  be  necessary  If  the  creation  of  the 
trust  Is  clearly  established,  it  is  a  circum- 
stance of  greater  or  less  weight,  according 
to  the  facts  of  each  case,  upon  the  question 
of  intention.  It  seems  to  us  that  sbe  pur- 
posely retained  possession  of  the  pass  books, 
and  withheld  all  knowledge  of  the  transac- 
tion from  the  persons  named  in  the  entries 
upon  the  books,  in  order  that  she  might  re- 
tain the  control  of  the  deposits  for  her  own 
purposes,  if  necessary.  We  cannot  see  that 
she  ever  by  act  or  word  constituted  herself 
a  trustee  of  these  sums  of  money  for  others. 

In  the  recent  case  decided  by  this  court  of 
Institution  v.  Hathorn,  supra,  In  which  a 
voluntary  trust  was  sustained,  the  deposit 
was  made  "in  trust  for  Alice  B.  Piles."  The 
court  held  that  the  words  "in  trust  for"  were 
sufficient  to  create  a  prima  facie  trust,  and 
that  the  declaration,  acts,  and  conduct  of 
the  donor  were  consistent  with  the  presump- 
tion arising  from  the  entry. 

In  Barker  v.  Frye,  75  Me.  29,  a  deposit 
was  made  in  a  savings  bank  in  the  name  of 
the  donee,  subject  to  the  order  of  the  donor 
during  her  lifetime.  Subsequently  the  donor 
notified  the  treasurer  of  the  bank  that  she 
desired  to  make  such  a  change  as  would 
give  the  donee  the  full  and  absolute  con- 
trol over  the  deposit  from  that  time,  and  that 
her  right  to  control  the  same  should  cease, 
and  at  her  request  the  original  entry,  "sub- 
ject to  the  order  of*  the  donor,  was  erased. 
She  immediately  notified  the  donee  by  let- 
ter of  what  had  been  done,  and  that  the 
bank  book  would  be  delivered  to  him  the 
first  time  that  they  met.  The  donee  accepted 
the  gift.  The  court  held  that  the  gift  was 
complete.  The  important  and  controlling 
facts  In  these  cases  do  not  exist  in  the  cases 
now  under  consideration. 

This  court  has  held  that  where  A.  deposited 
money  in  a  savings  bank  in  the  name  of  B., 
without  a  declaration  of  trust  at  the  time  or 
subsequently,  and  retained  the  deposit  book 
until  his  dpatb,  it  was  not  sufficient  to  con- 
stitute either  a  gift  or  a  trust.  Robinson  v. 
Ring,  72  Me.  140. 

Where  A.  deposited  in  a  savings  bank 
money  in  the  name  of  B.,  but  without  the 
knowledge  of  B.,  with  the  entry  on  the 
books  of  the  bank  and  on  the  pass  book,  sub- 
ject to  A.,  and  A.  received  the  dividends  and 
such  portion  of  the  principal  as  she  required 


for  her  own  use,  and  held  the  pass  book  al- 
ways in  her  possession,  these  facts  did  not 
constitute  either  a  gift  or  a  trust  in  favor 
of  B.,  and,  if  there  was  any  trust,  B.  was 
the  trustee  for  the  depositor.  See,  also, 
Parcher  v.  Institution,  78  Me.  470,  7  Atl. 
266;  Curtis  v.  Bank,  77  Me.  151;  and  Drew 
v.  Hagerty,  81  Me.  231,  17  Atl.  63. 

It  is,  of  course,  true  that  the  transaction 
at  the  savings  bank  in  April,  1892,  had  some 
significance,  and  that  by  the  change  that 
Mrs.  Reed  had  made  at  that  time  she  in- 
tended to  do  something  for  the  benefit  of 
the  persons  whose  names,  by  her  direction, 
were,  respectively,  entered  upon  the  books 
as  Joint  tenants  with  her.  But  we  think  it 
is  clear  from  the  nature  of  the  transaction 
that  she  did  not  intend  by  this  transfer  of 
her  deposit  to  the  new  accounts  to  make  at 
that  time  fully  executed  gifts  of  either  the 
legal  or  equitable  title  to  the  new  deposits, 
or  to  part  with  all  control  over  the  same,  ex- 
cept such  as  she  might  retain  as  trustee  for 
the  benefit  of  others,  but  rather  that  her 
Intention  was  to  make  a  testamentary  dispo- 
sition of  these  deposits,  so  that  the  persons 
named  should  each  take,  In  case  he  or  she 
survived  her,  what  might  be  left  of  each  sum 
after  her  death.  Such  an  attempted  dispo- 
sition is  inoperative,  because  contrary  to 
the  statute  of  wills.  Bank  v.  Fogg,  82  Me. 
538,  20  Atl.  92;  Sherman  v.  Bank,  138  Mass. 
581;  Smith  v.  Speer,  34  N.  J.  Bq.  330;  Towle 
V.  Wood,  60  N.  H.  434. 

In  Sherman  v.  Bank,  supra,  A.  made  a 
deposit  with  the  following  condition  an- 
nexed: "Interest  to  be  paid  on  order  of  A. 
Principal  to  be  drawn  by  B.  after  decease 
of  A."  It  was  held  that  this  was  not  a 
perfect  gift;  that  the  intention  of  the  donor 
was  that  the  gift  should  not  take  effect  un- 
til after  his  death,  and  was  therefore  void. 
In  this  case  the  intention  of  the  depositor  was 
similar  in  effect  It  cannot  be  claimed  that 
the  persons  named  as  joint  tenants  could 
draw  any  portions  of  the  funds  until  after 
the  death  of  Mrs.  Reed;  until  that  time  she 
intended  to  retain  possession  and  control, 
not  merely  as  trustee.  It  was  only  after 
her  death  that  the  survivor  should  have  the 
benefit  of  the  money  deposited;  until  that 
time  the  attempted  gift  was  not  to  take  ef- 
fect. There  is  a  well-recognized  distinction, 
and  one  upon  whichi  may  depend  the  validi- 
ty of  the  transaction,  between  a  fully  exe- 
cuted gift  or  trust  in  which  the  donor  re- 
serves the  right  to  the  income  or  even  to 
such  part  of  the  principal  of  the  fnnd  as 
may  be  needed,  as  in  Davis  v.  Ney  and  Stone 
v.  Hnckett,  supra,  and  an  unexecuted  trust 
which  is  not  to  take  effect  until  the  death  of 
the  donor. 

Our  conclusion,  therefore,  Is  that  there  was 
no  perfected  gift  of  either  the  legal  or  eq- 
uitable title  to  the  sums  deposited  by  Mrs. 
Reed  In  the  Norway  Savings  Bank,  and  that 
these  deposits  consequently  belong  to  ber 
estate. 
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We  think,  however,  In  view  of  all  the  cir- 
cumstances, that  the  taxable  costs  of  each 
of  the  parties  should  be  paid  out  of  the  es- 
tate. 

Decree  accordingly. 


EAST  JERSEY  WATER  CO.  v. 

SLINGERLAND. 

(Supreme  Court  of  New  Jersey.     Feb.  20,  1896.) 

Trespass — Rights  of  Wkongdobb  to  Maintain 

—  Damages. 

1.  A  girl  of  18  was  accustomed  to  help  her 
father  in  the  business  of  his  farm.  The  father 
said  that  he  left  her  in  charge  of  his  farm  on  the 
day  in  question,  as  he  left  for  a  few  hours.  Held. 
that  the  daughter  was  not  thereby  empowered  to 
resent  by  force  an  entry  upon  a  part  of  the  farm 
that  had  legally  been  condemned  for  public  use. 

2.  In  making  such  resistance  the  daughter 
was  a  wrongdoer,  and  must  bear  the  consequences 
to  herself  legally  resulting  therefrom. 

3.  Excessive  damages  found  by  the  verdict 
(Syllabus  by  the  Court.) 

Action  by  Alitha  B.  Sllngerland  against  the 
East  Jersey  Water  Company.  Verdict  for 
plaintiff.  Role  to  show  cause  why  it  should 
not  be  set  aside.     Rule  made  absolute. 

Argued  November  term,  1895,  before  BEAS- 
LEY.  C.  J.,  and  MAGIE  and  LUDLOW,  JJ. 

Riker  &  Rtker  and  H.  C.  Pitney,  for  plain- 
tiff in  error.  Coult  &  Howell,  for  defendant 
in  error. 

BEASLEY,  C.  J.  This  verdict  cannot 
stand.  The  gravamen  of  the  action  was  this: 
The  father  of  the  plaintiff,  Alitha  B.  Slinger- 
land, was  the  owner  of  a  certain  farm,  which 
it  was  necessary  to  use  for  the  purpose  of  lay- 
ing pipes  to  supply  the  city  of  Newark  with 
water.  The  city  had  contracted  with  the  de- 
fendant, the  East  Jersey  Water  Company,  to 
do  this  work,  as  a  part  of  the  system  that 
had  been  adopted,  who  subcontracted  with 
one  Gillespie  to  do  the  work.  Inasmuch  as 
the  father  of  the  plaintiff  refused  to  sell  the 
necessary  right  of  way  for  the  water  pipes, 
the  city  of  Newark,  in  conformity  to  the  stat- 
ute, condemned  a  strip  33  feet  in  width  over 
the  lands  in  question,  and.  after  the  sum  as- 
sessed had  been  tendered,  and  an  injunction 
which  had  been  obtained  dissolved,  the  de- 
fendant notified  Gillespie,  who  contracted  to 
filter  upon  the  premises  and  proceed  to  lay 
the  pipes.  The  entry  thus  directed  was  ad- 
mittedly In  all  respects  legal.  The  plaintiff 
had  been  in  the  habit  of  assisting  her  father 
In  the  business  which  was  carried  on  by  him 

upon  his  farm,  and  on  the  24th  day  of , 

1S9-,  when  he  left  home  in  the  morning,  he 
said  be  left  his  farm  In  the  care  of  his  daugh- 
ter, who  was  18  years  of  age,  and  who  had 
no  other  authority  to  represent  her  father 
than  such  as  is  to  be  Inferred,  from  the  decla- 
ration just  stated.  Soon  after  her  father  left 
in  the  morning  of  the  day  just  designated,  the 
sub'<  ntractor,  Gillespie,  with  his  men,  en- 
tered upon  the  tract  which  had  been  con- 


demned, and  marked  out  and  superficially  ex- 
cavated a  trench  therein,  and  then,  thus  being 
in  possession  of  the  premises,  began  the  intro- 
duction of  the  heavy  water  pipes,  the  Fame 
being  about  24  feet  In  length,  laying  them 
lengthwise  along  the  excavation  so  made.  It 
was  at  this  juncture  that  the  plaintiff  made 
her  appearance,  and  she  at  once  ordered  the 
men  to  desist,  and,  as  they  refused,  and  con- 
tinued their  operations,  telling  her  the  injunc- 
tion which  her  father  had  obtained  had  been 
dissolved,  and  which  was  true,  she  put  her- 
self In  front  of  the  heavy  pipe  that  the  men 
were  rolling  Into  position.  As  she  refused  to 
make  way,  she  was  removed,  but  Immediate- 
ly returned,  and  resumed  her  former  attitude. 
This  procedure  was  repeated  several  times; 
on  one  occasion  one  of  the  pipes  pressing  up- 
on her,  but  without  causing  her  any  injury. 
In  the  course  of  these  removals  she  made  a 
merely  formal  resistance,  not  being  bruised  or 
hurt  in  any  degree  whatever.  This  ended  the 
affair,  and  the  jury  have  awarded  her  $5,000 
for  the  wrong  thus  inflicted  by  the  defendant 
The  damage  alleged  is  that  she  sustained  a 
nervous  shock  that  has  Impaired  her  health, 
although  a  physician  was  not  consulted  until 
a  year  and  four  months  after  the  occurrence. 
To  the  verdict  founded  on  this  transaction 
there  are  three  prominent  objections: 

First  The  plaintiff,  in  her  conduct  on  this 
occasion,  was  a  pure  and  simple  wrongdoer. 
She  had  no  authority  from  her  father  to  inter- 
fere In  the  affair.  She  was  not  his  agent  for 
that  purpose,  and  he  was  not  responsible  for 
her  acts.  But,  even  if  she  had  been  specially 
empowered  by  him  to  do  what  she  did,  It 
would  have  been  of  no  avail,  for  this  subcon- 
tractor, having  taken  possession  of  the  strip 
of  land  which  had  been  condemned,  had  the 
right  to  defend  that  occupancy,  even  against 
the  landowner  himself.  Under  the  circum- 
stances mentioned,  if  the  proprietor  of  the 
farm  had  interposed  his  person  so  as  to  be 
an  obstacle  to  the  laying  of  the  pipes,  it  Is 
plain  that  he  could  have  been  lawfully  pushed 
aside,  by  the  use  of  all  the  force  needful  for 
that  end.  The  rule  of  law  upon  that  subject 
is  not  open  in  this  state  to  any  question.  Nor 
will  the  pretense  set  up  at  the  trial,  "that  the 
plaintiff  on  at  least  one  occasion  was  pushed 
against  by  one  of  the  water  pipes  while  she 
was  standing  on  her  father's  land,  outside  of 
the  strip  of  33  feet,"  be  of  any  avail.  The 
claim  was  that  in  rolling  some  of  the  pipes 
they  extended  onto  the  contiguous  property, 
and  one  of  the  plaintiff's  witnesses  says  that 
at  one  of  the  times  in  question  the  plaintiff 
was  at  least  two  feet  beyond  the  line  of  the 
condemned  tract.  If  this  be  so,  she  was  still 
there  committing  a  trespass,  for  her  purpose 
and  attempt  were  to  prevent  by  force  this 
contractor  from  the  exercise  of  his  legal  right 
There  is  no  testimony  that  even  tends  to  show 
that  she  had  been  commissioned  by  her  father 
to  defend  by  violence,  or  by  any  other  means, 
an  Intrusion,  no  matter  bow  wrongful,  into 
any  part  of  his  lands.    The  result  Is  that  the 
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court  concludes  that  the  contractor  under  the 
defendant  was  In  lawful  possession  of  the 
premises  In  dispute,  that  he  bad  the  right  to 
use  the  necessary  force  to  maintain  such  oc- 
cupancy, and  that  the  plaintiff  herself  was  the 
wrongdoer  in  the  occurrence  forming  the  ba- 
sis of  the  suit 

In  the  second  place,  admitting  a  cause  of 
action,  the  defendant  would  not  be  the  party 
to  be  implicated.  Gillespie  was  an  independ- 
ent contractor  to  do  this  work  in  behalf  of 
the  East  Jersey  Water  Company.  It  is  true 
that  Gillespie  testified  that  there  was  a  legal 
question  between  himself  and  the  corporation 
whether  his  contract  had  not  previously  been 
completed,  but  it  is  entirely  plain  that  in  lay- 
ing the  pipes  at  the  time  mentioned  he  was 
acting  under  and  in  performance  of  his  agree- 
ment Under  such  conditions  of  the  case  the 
defendant  could  not  be  held  liable  for  the 
wrongdoings  of  the  contractor  in  putting  the 
water  pipes  in  place.  In  such  cases  the  prin- 
cipal is  exempted  from  all  responsibility  if  the 
act  contracted  to  be  done  be  legal  This  rule 
has  always  been  enforced  by  the  courts  of 
this  state,  as  will  appear  by  reference  to  the 
case  of  Cuff  v.  Railroad  Co.,  85  N.  J.  Law,  22. 
It  is  true  that  at  the  trial  an  effort  was  made 
to  connect  the  company  itself  with  the  doing 
of  the  alleged  tort.  But  the  theory  had  no 
basis,  either  in  law  or  fact.  The  defendant 
informed  the  contractor  that  the  injunction 
had  been  dissolved,  and  that  he  could  enter 
upon  the  premises.  This  was  true,  and  thus 
the  defendant  had  performed  its  entire  duty 
in  this  respect  to  its  contractor.  The  com- 
pany was  not  bound  to  do  anything  more,  and 
it  had  no  concern  with  the  methods  which 
should  be  adopted  by  the  contractor  in  enter- 
ing into  possession  of  the  land.  And  it  is  fur- 
ther obvious  that,  even  if  it  could  be  prop- 
erly predicated  that  in  going  upon  the  prop- 
erty Gillespie  acted  in  behalf  and  under  the 
immediate  order  of  the  company,  the  root  of 
the  difficulty  would  not  be  reached,  for  It 
would  be  quite  inadmissible  to  claim  that 
thereby  the  defendant  became  a  participator 
in  the  act  of  laying  the  pipes  in  place,  which 
wa8  plainly  the  function  of  the  contractor  as 
such.  The  court  has  failed  to  see  in  the 
facts  as  presented  in  this  record  any  solid 
ground  for  calling  this  defendant  into  court 
with  respect  to  the  matter  at  issue. 

Lastly,  the  verdict  is  so  excessive  with  re- 
spect to  damages  that  it  would  be  necessary 
to  set  it  aside  even  If  otherwise  unobjection- 
able. The  sum  Is  $5,000,  and  for  what  mis- 
chief done  by  this  defendant  is  this  amount 
awarded?  It  is  said  that  the  plaintiff's  nerv- 
ous system  was  morbidly  affected  by  the  oc- 
currences above  narrated.  But  the  question 
is,  how  much  had  the  defendant  (regarding 
Gillespie  as  its  agent)  contributed  to  produce 
this  unfortunate  result?  What  it  bad  done 
was  this:  when  the  plaintiff  had  placed  her- 
self before  the  slowly  rolling  pipes,  to  remove 
her  from  the  danger,  if  any,  so  incurred.  This 
was  done  considerately  and  kindly,  and  so  far 


was  this  from  disordering  her  nerves,  that  oo 
one  occasion  she  laughed  as  she  was  led  away. 
It  appears  absurd  to  insist  that  if  the  plaintiff 
received  a  nervous  shock  on  the  occasion  in 
question  it  was  occasioned  by  the  conduct  of 
the  contractor  and  his  assistants.  When  a 
girl  of  18  entered  upon  the  extravagant  enter- 
prise of  placing  her  body  as  an  obstacle  in  the 
way  of  over  50  laborers  in  the  prosecution  of 
their  work,  it  is  plain  that  she  must  have 
been  wrought  up  to  the  highest  point  of*  nerv- 
ous excitement,  and,  if  disease  in  that  line  en- 
sued, the  cause  is  obvious.  This  principal 
factor  in  this  branch  of  the  case  has  been  ob- 
viously overlooked  by  the  Jury.  Let  the  rule- 
be  made  absolute. 


HARRIS  v.  STATE. 
(Supreme  Court  of  New  Jersey.     Feb.  20,  1S96.> 

Falsb  Pbktensbb— Variance. 
A  conviction  for  false  pretenses  cannot  be 
sustained  when  the  indictment  charges  that  the 
frand  was  perpetrated  by  the  offer  of  an  existing 
mortgage,  and  the  proof  was  that  the  money  ws» 
parted  with  on  a  promise  to  make  a  mortgage  in 
the  future. 
(Syllabus  by  the  Court) 

Error  to  court  of  quarter  sessions,  Camden, 
county;  Vroom,  McDowell,  and  Gaunt, 
Judges. 

John  Harris  was  convicted  of  obtaining 
money  by  false  pretenses,  and  brings  error. 
Reversed.  j 

Argued  before  BEASLEY,  O.  J.,  and  MA- 
GIB  and  LUDLOW,  JJ. 

Albert  D'Unger  and  J.  J.  Crandall,  for 
plaintiff  in  error.  Wilson  H.  Jenkins,  for 
defendant  in  error. 

BEASLEY,  C.  J.  The  defendant  was  con- 
victed before  the  Camden  sessions  of  the  of- 
fense of  obtaining  money  by  false  pretenses. 
The  charge  was  thus  expressed  in  the  in- 
dictment, viz.:  That  the  defendant  "did  un- 
lawfully, knowingly,  and  designedly  falsely 
pretend  and  represent  to  the  said  William 
P.  Lord  (prosecutor)  that  a  certain  mort- 
gage, bearing  date  June  13,  A.  D.  1801. 
made  by  the  said  John  Harris  and  Gertie, 
his  wife,  to  the  said  William  P.  Lord,  was  a 
genuine,  bona  fide,  good,  and  valuable  mort- 
gage on  the  house  and  lands  of  him,  the 
said  John  Harris,  at  Mount  Ephralm,  Centre- 
township,  Camden  county,  New  Jersey,  and 
was  a  good  security  for  the  sum  of  fif- 
teen hundred  and  fifty  dollars;  and  the 
said  William  P.  Lord,  then  and  there  be- 
lieving and  relying  upon  the  said  tokens 
and  false  pretenses  and  representations  so 
made  as  aforesaid  by  the  said  John  Harris, 
and  being  deceived  thereby,  was  induced, 
by  reason  of  the  said  tokens  and  false  pre- 
tenses and  representations  so  made  as  afore- 
said, to  give,  advance,  and  deliver  to  the 
said  John  Harris  the  sum  of  fifteen  hundred 
dollars,"  etc.  After  these  averments  fol- 
lows a  negation  of  the  truth  of  the  alleged 
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tateraenta.  From  the  foregoing  recital  It 
ppears  that  the  prosecutor  was  defrauded 
f  his  money  by  the  use  of  a  designated 
lortgage  as  a  false  token,  fortified  by  the 
ssurance  that  It  was  genuine,  and  a  good 
scurity  for  the  sum  loaned.  How  such  a 
itegorical  statement  as  this  appears  upon 
le  face  of  this  indictment  it  is  difficult  to 
nderstand,  when  we  find  the  transaction 
j  described  to  be  partly  exploded  by  the 
•stlmony  of  the  prosecutor  himself,  as  well 
3  that  of  all  the  witnesses.  The  unquos- 
onod  proofs  show  that  at  the  time  of  the 
nputed  fraud,  so  far  from  there  being  a 
lortgage  used  as  a  false  token,  there  was 
len  no  such  instrument  in  existence.  The 
i-ception  consisted  of  a  promise  to  make 
le  prosecutor  a  mortgage  having  a  certain 
'Honey  in  the  future.  The  prosecutor  then 
fsoril>es  the  affair,  viz.:  "He  [defendant] 
sked  me  if  I  bad  money  to  spare.  I  told 
im  I  did.  He  said  he  would  give  me  a 
ilt-edge  mortgage  if  I  would  lend  him  the 
mney.  He  said  the  property  was  all  clear 
wept  the  money  he  was  getting  from  me; 
jat  he  was  going  to  pay  it  off— the  mort- 
age on  it — with  my  money,  the  money  he 
:as  getting  of  me.  He  said  he  would  give 
le  the  mortgage  in  a  day  or  two."  He  fur- 
jer  says  that  he  never  got  the  mortgage, 
'rom  this  collation  of  the  facts  stated  in 
lie  record  with  those  narrated  in  the  testi- 
lony,  it  is  clear  that  the  transactions  re- 
hired to  are  essentially  variant.  The 
randulent  inducements  that  led  the  prose- 
ntor  to  part  with  his  property  was  the 
romlse  of  the  defendant  to  execute  a  mort- 
age in  a  day  or  two  after  the  loan  and 
ayment  of  the  money  to  him,  with  a  proni- 
te  that  such  money  should  be  used  to  pay 
ff  an  incumbrance  on  the  premises,  whicli, 
1  substance  and  legal  effect,  is  radically 
ifferent  from  the  offer  of  a  mortgage  al- 
^ady  made,  accompanied  by  the  assurance 
lat  the  property,  under  then  present  con- 
itions,  was  a  genuine  and  sufficient  seeuri- 
r.  There  Is  no  doubt  with  respect  to  the 
nle  of  criminal  pleading  applicable  to  this 
abject.  It  Is  the  requisition  that  the  cor- 
ns of  the  crime  must  be  in  all  matters  of 
ubstnnce  truly  stated  in  the  record;  In 
:ber  words,  that  the  allegata  and  probata 
mst  correspond;  and  it  would  be  super- 
nous  to  cite  authorities  In  support  of  a 
rinciple  so  familiar  and  rudimentary, 
i'ithout  noting  the  other  alleged  errors,  it 
i  sufficient  to  say  that,  by  reason  of  the 
laring  imperfection  In  the  procedure  just 
minted  out,  this  Judgment  must  be  reversed. 


TATE  (PENNSYLVANIA  R.  CO.,  Prosecu- 

tor)  v.  KNIGHT  et  al. 
Supreme  Court  of  New  Jersey.     Nov.  7,  1893.) 
Oarjuiks— Injuries  to  Basoaoe. 
1.  The  liability  of  a  carrier  of  passengers,  in 
spevt  to  the  carriage  of  passengers'  baggage,  ii 


incident  to  the  liability  in  respect  to  the  carriage 
of  the  passenger  himself,  and  arises  from  the  rela- 
tion  of  passenger  and  carrier. 

2.  A  carrier  of  passengers  is  not  liable  to  a 
firm  for  injuries  done  to  an  article  belonging  to 
the  firm,  but  carried  by  the  carrier  as  the  per- 
sonal baggage  of  a  passenger,  although  the  pas- 
senger was  a  member  of  the  firm. 
(Syllabus  by  the  Court) 

The  return  to  this  writ  shows  a  judgment 
of  the  common  pleas  of  Essex  county,  affirm- 
ing a  judgment  of  the  First  district  court  of 
the  city  of  Newark,  In  favor  of  Walter  J. 
Knight  and  Herbert  W.  Knight,  as  partners, 
and  against  the  Pennsylvania  Railroad  Com- 
pany. The  action  was  in  debt.  The  state 
of  demand  showed  the  action  of  the  plain- 
tiffs, the  Knights,  to  be  for  the  recovery  of 
damages  resulting  from  injury  to  a  type- 
writing machine,  belonging  to  them  as  part- 
ners, while  in  transit  as  baggage  In  the  cus- 
tody of  the  railroad  company  from  Trenton 
to  Newark.  The  state  of  the  case  on  which 
the  appeal  was  heard  by  the  common  pleas 
showed  that  the  machine,  which  belonged  to 
the  plaintiffs,  and  was  used  by  them  in  their 
partnership  business,  was  taken  by  Herbert 
W.  Knight  (who  held  a  ticket,  issued  by  the 
railroad  company,  entitling  him  to  ride  as  a 
passenger  from  Trenton  to  Newark)  to  the 
baggage  room  of  the  company,  in  Trenton, 
and  delivered  to  the  baggage  master,  who  re- 
ceived it,  and  gave  a  check  for  it  to  said 
Knight  It  was  found  to  be  Injured  when  It 
arrived  at  Newark.     Reversed. 

Argued  June  Term,  1895,  before  VAN 
SYCKEL,  LIPPINCOTT,  and  MAGIE,  JJ. 

N.  T.  Rosenberg,  for  prosecutor.  Herbert 
W.  Knight,  for  defendant 

MAGIE,  J.  (after  stating  the  facts).  The 
argument  In  this  case  was  addressed  solely 
to  the  question  whether  a  typewriting  ma- 
chine was  an  article  of  personal  baggage,  for 
the  loss  of  which,  or  for  injury  to  which,  the 
carrier  of  a  passenger  would  be  liable.  In 
my  judgment,  the  question  thus  argued  is 
not  presented,  and  cannot  be  considered.  It 
Is  well  settled  that  the  liability  of  carriers  of 
passengers,  in  respect  to  the  carriage  of 
what  is  called  passengers'  personal  baggage, 
arises  out  of  and  is  incident  to  their  liability 
in  respect  to  the  carriage  of  the  passengers 
themselves.  While  It  is  true  that  the  lia- 
bility of  such  carriers  for  injuries  received 
by  passengers  only  arises  when  such  in- 
juries result  from  the  carriers'  negligence, 
and  their  liability  for  injuries  to  passen- 
gers' baggage  Is  that  of  common  carriers 
of  goods,  and  as  insurers  against  all  per- 
ils except  those  proceeding  from  an  act 
of  God  or  of  the  public  enemy,  yet  the  lia- 
bility is  single,  and  arises  solely  from  the  re- 
lation of  passenger  and  carrier.  Hutch. 
Carr.  §  678;  Story,  Bailm.  {  489.  If  the  re- 
lation of  passenger  and  carrier  is  considered 
as  founded  on  contract,  the  payment  of  the 
passenger's  passage  money  is  the  single  con- 
sideration for  the  contract  to  carry  both  the 
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passenger  and  bis  personal  baggage.  If  that 
relation  is  considered  as  raising  a  duty  inde- 
pendent of  contract  (Railroad  Co.  v.  Traut- 
wein,  52  N.  J.  Law.  101),  19  Atl.  178),  it  is  a 
duty  owed  to  the  passenger  to  carry  bim  and 
his  personal  baggage.  The  case  shows  no 
misconduct  on  the  part  of  the  railroad  com- 
pany, occasioning  the  injury  to  the  machine, 
on  which  an  action  of  trespass  could  be  main- 
tained. Upon  the  facts  shown,  I  think  it  ob- 
vious that  the  plaintiff  below  had  no  en- 
forceable right  of  action  against  the  railroad 
company.  The  contract  of  carriage  was 
made  by  It  with  Herbert  W.  Knight,  and 
the  Arm  is  not  in  privity  therewith.  The 
duty  arising  from  its  reception  of  said  Knight 
as  passenger  was  owed  to  him,  and  not  to 
his  firm.  There  is  nothing  *  on  which  the 
railroad  company  can  be  charged  with  any 
liability  to  the  plaintiff  below.  Upon  similar 
facts,  this  conclusion  has  been  elsewhere 
reached.  Weed  v.  Railroad  Co.,  19  Wend. 
534;  Stimson  v.  Railroad  Co.,  98  Mass.  83; 
Dunlap  v.  Steamboat  Co.,  Id.  371;  Ailing  v. 
Railroad  Co.,  126  Mass.  121;  Becher  v.  Rail- 
road Co..  L.  R.  5  Q.  B.  241.  Whether  Her- 
bert W.  Knight  could  maintain  an  action 
against  the  railroad  company,  upon  these 
facts,  Is  a  question  not  before  us,  and  on 
which  no  opinion  can  be  expressed.  This  ob- 
jection to  the  judgment  below  Is  substantial- 
ly presented  by  the  reasons  filed.  The  re- 
sult is  that  the  Judgment  must  be  reversed, 
with  costs. 


STATE   (ANDERSON  et  al„  Prosecutors)  t. 

CITY  COUNCIL  OP  CITY  OP 

CAMDEN  et  al. 

(Supreme  Court  of  New  Jersey.     Feb.  20,  1896.) 

Municipal  Corporations  — Enactmrnt  op  Ordi- 
nance— Statutes— Unity  op  Subject  and 
Title — Construction. 

1.  The  city  council  of  Camden  have  power, 
by  virtue  of  the  seventeenth  section  of  the  city 
charter,  to  establish  the  office  of  "transcribing 
clerk  in  the  office  of  the  collector  of  delinquent 
claims,"  and  to  prescribe  the  duties  of  such  office 
By  virtue  of  such  power,  the  said  council  passed 
an  ordinance  creating  said  office,  and  fixing  the 
duties  to  be  performed  by  the  incumbent.  Said 
ordinance  was  intruduced  at  a  special  meeting, 
called  by  the  president,  at  the  written  request  of 
more  than  one-fourth  of  the  total  membership  of 
council,  and  was  finally  passed  at  the  same  meet- 
ing by  a  vote  of  more  than  two-thirds  of  the  mem- 
bers of  that  body,  after  having  been  read  throe 
times,  twice  at  length,  and  once  by  its  title.  Held, 
that  such  ordinance  is  valid. 

2.  It  is  only  in  perfectly  plain  cases  that 
courts  ore  justified  in  vacating  statutes  on  the 
ground  that  they  do  not  comply  with  the  constitu- 
tional provision  which  requires  the  object  of  every 
act  to  be  expressed  in  its  title,  and  the  fact  that 
the  object  of  another  act  might,  with  propriety,  be 
expressed  more  specifically  in  its  title  than  the 
legislature  has  seen  fit  to  do.  is  no  reason  for  de- 
claring it  void,  so  long  as  the  title  fairly  points 
out  the  subject  of  the  legislation. 

'  3.  Where  a  statutory  provision  of  doubtful 
import  has  been  incorporated  into  a  subsequent 
statute,  after  it  has  received  a  long-continued 
practical  construction,  the  interpretation  given  to 
such  provision  will  be  considered  to  have  been 
adopted,  as  well  as  the  wirds. 
(Syllabus  by  the  Court.) 


Certiorari,  on  the  prosecution  of  Abraham 
Anderson  and  others,  against  tbe  city  council 
of  the  city  of  Camden  and  another,  to  re- 
view an  ordinance.    Writ  dismissed. 

Argued  November  term,  1895,  before 
DEPUE,  VAN  SYCKEL,  and  GUMMERE, 
JJ. 

E.  G.  C.  Bleakly  and  D.  J.  Pancoast,  for 
prosecutors.  J.  Wlllard  Morgan,  for  defend- 
ants. 

GUMMERE,  J.  The  writ  In  this  case 
brings  up  for  review  an  ordinance  of  the 
city  of  Camden,  establishing  the  office  of 
transcribing  clerk  in  the  office  of  the  col- 
lector of  delinquent  claims,  passed  June  6. 
1895,  at  a  special  meeting  of  the  city  council 
held  on  that  day.  The  validity  of  this  ordi- 
nance is  attacked  by  the  prosecutors  upon 
numerous  grounds,  which  will  be  considered 
in  their  order. 

The  first  ground  relied  upon  is  that  the 
city  council  of  Camden  had  no  legal  power 
or  authority  to  pass  the  ordinance.  Section 
17  of  the  charter  of  the  city  of  Camden 
(Pamph.  Laws  1S71,  p.  220)  empowers  the 
city  council  to  elect  and  appoint,  and  also  to 
prescribe  tbe  duties  of,  all  the  subordinate 
officers  of  tbe  said  city,  as  well  those  who 
are  named  in  the  charter  as  those  who  are 
not  named  therein,  but  who  may,  in  the  opin- 
ion of  council,  be  necessary  for  the  better 
ordering  and  government  of  the  city.  The 
office  which  has  been  created  by  the  ordi- 
nance under  review  Is  a  subordinate  one. 
Whether  its  creation  was  necessary  for  the 
better  ordering  and  government  of  the  city 
was  a  question  which  the  legislature  left  to  he 
determined  by  the  city  council.  That  body,  by 
the  passage  of  this  ordinance,  has  declared 
that,  In  its  opinion,  it  was  necessary,  ami 
its  decision  must  be  accepted  as  finally  set- 
tling the  question. 

But  it  is  said  that  council  has  overstepped 
the  authority  conferred  upon  it  by  the  char- 
ter: (1)  Because  the  ordinance  provides  that 
the  incumbent  of  the  newly-created  office 
shall  hold  tbe  same  for  a  term  of  two  years: 
and  (2)  because  the  duties  imposed  by  the 
ordinance  upon  this  new  official  ore  imposed 
by  tbe  city  charter  upon  certain  other  offi- 
cials. 

As  to  the  first  of  these  reasons,  the  conten- 
tion is  that  the  city  council,  being  a  yearly 
body,  cannot  regulate  the  appointment  of 
Its  officers  for  more  than  one  year;  that  to 
hold  otherwise  would  be  to  detract  from  tbe 
power  of  future  city  councils.  This  conten- 
tion is  without  force.  While  it  is  true  that 
one  council  cannot  by  ordinance  bind  a  sub- 
sequent council,  it  Is  not  true  that,  for  tbat 
reason,  an  ordinance  which,  by  its  terms, 
continues  in  force  after  tbe  council  which 
passed  It  has  ceased  to  exist,  is  Invalid.  On 
tbe  contrary,  every  such  ordinance  Is  valid 
and  effectual  until  it  expires  by  its  own  lim- 
itation, or  is  repealed  either  by  the  coumil 
which  passed  it  or  by  a  subsequent  council- 
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Nor  Is  there  anything  in  the  objection 
lade  to  the  validity  of  the  ordinance  be- 
tuse  it  imposes  upon  the  new  official,  creat- 

I  by  it,  duties  which  the  charter  requires 
>  be  performed  by  other  officials;  for  an 
lamination  of  the  charter,  and  a  comparison 
?  It  with  the  ordinance  under  review,  will 
sclose  that  the  objection  rests  upon  a  mls- 
pprehension  of  facts.  The  charter  does  not 
apose  upon  other  officials  the  duties  which 
Us  ordinance  requires  to  be  performed  by 
le  transcribing  clerk  in  the  office  of  the  col- 
ctor  of  delinquent  claim* 

The  next  objection  urged  against  the  ordi- 
ince  is  that  it  was  introduced  at  a  special 
wting  of  council,  which,  it  is  insisted  on 
•half  of  the  prosecutors,   was  not  called 

the  manner  required  by  law;  and,  further, 
at  It  was  finally  passed  at  the  same  meet- 
g,  in  violation  of  the  city  charter,  which, 

is  said,  forbids  the  passage  of  an  ordl- 
mee  at  the  same  meeting  at  which  it  was 
troduced.  The  return  to  the  writ  shows 
at  the  meeting  was  called  In  accordance 
ith  the  provisions  of  an  act  of  the  legisla- 
re  entitled  "An  act  concerning  cities,"  ap- 
oved  March  22,  1885  (Pamph.  Laws  1895, 
610).     That  act  provides  that,  in  all  cities 

this  state,  It  shall  be  the  duty  of  the 
esident  of  the  city  council,  board  of  alder- 
m,  or  other  governing  body,  on  the  request 

one-fourth  of  the  total  membership  of 
eh  body,  in  writing,  addressed  to  him,  to 

II  a  special  meeting  thereof.  The  meet- 
?  in  question  was  called  by  the  president 

council  upon  the  written  request,  ad- 
essed  to  him,  of  5  of  the  members  of  the 
:y  council  out  of  a  total  membership  of  19; 
d  it  is  not  denied  that  this  was  a  compli- 
ce with  the  requirement  of  the  act  of 
!>5,  but  it  is  contended  that  this  statute  is 
constitutional,  and  that  the  only  method 
which  a  special  meeting  of  the  city  coun- 
can  be  legally  called  is  in  the  manner 
scified  in  the  city  charter,  which  author- 
's the  president  to  call  such  meeting  only 
len  requested,  in  writing,  to  do  so  by  at 
LSt  eight  of  the  members.  The  objection 
tde  to  the  law  of  1895  is  that  it  fails  to 
mply  with  the  constitutional  requirement 
it  "every  law  shall  embrace  but  one  ob- 
:t,  and  that  shall  be  expressed  in  the  title," 
Muse  the  title  of  the  act  fails  to  express 
object.  In  the  case  of  State  v.  Hammer, 
X.  J.  Law,  435,  decided  in  this  court,  it 
stated  that  It  is  only  In  perfectly  plain 
w?s  that  it  is  proper  for  the  courts  to  va- 
:e  statutes  on  the  ground  now  in  question; 
a  this  declaration  is  quoted  with  approval 
the  court  of  errors  and  appeals  in  Payne 
Mahon,  44  N.  3.  Law,  210.  The  criticism 
on  the  title  is  that  "An  act  concerning 
ies"  expresses  nothing  definite,  and  coulJ 
brace  any  one  of  a  thousand  or  more  dif- 
«nt  subject-matters  connected  with  the 
airs  of  cities.  But  the  fact  that  the  ob- 
t  of  the  act  might  with  propriety  be  ex- 
:ssed   more  specifically   In  its   title  than 


the  legislature  have  seen  fit  to  do  is  no  i ori- 
son for  declaring  it  void,  so  long  as  the  title 
fairly  points  out  the  subject  of  the  legisla- 
tion. State  v.  Town  of  Union,  33  N.  J.  Law, 
350;  State  v.  Township  of  North  Plainfield, 
43  N.  J.  Law,  349;  Bumsted  v.  Govern,  47  N. 
J.  Law,  368,  1  Atl.  835.  It  seems  to  me,  in- 
stead of  its  being  perfectly  plain  that  the  ti- 
tle to  this  act  does  not  express  its  object,  that 
the  contrary  is  the  case,  and  that  its  title 
fairly  indicates  the  general  object  of  the 
law.  The  objection  to  the  constitutionality 
of  the  act  of  1895  cannot  prevail.  Nor  is 
there  anything  in  the  objection  that  the  or- 
dinance was  finally  passed  at  the  same 
meeting  of  council  at  which  it  was  intro- 
duced, in  contravention  of  the  city  charter; 
for  the  charter*  (title  3,  §  29),  In  terms,  per- 
mits the  final  passage  of  an  ordinance  at  the 
same  meeting  at  which  it  was  introduced, 
by  a  vote  of  two-thirds  of  the  members  of 
the  council  (Pamph.  Laws  1871,  p.  224),  and 
the  record  in  the  case  shows  that  this  ordi- 
nance was  passed  by  the  vote  of  16  mem- 
bers out  of  a  total  membership  of  19. 

The  next  ground  upon  which  the  ordi- 
nance is  assailed  is  that  council  failed  to 
comply  with  that  requirement  of  the  city 
charter  which  directs  every  ordinance  to  be 
read  three  times  before  Its  final  passage; 
and  it  is  insisted  that  nothing  less  than  a 
complete  reading,  section  by  section  each 
time,  is  a  compliance  with  this  requirement. 
If  this  be  so.  then  this  provision  of  the 
charter  was  disregarded,  for  the  ordinance, 
on  Its  third  reading,  was  not  read  in  full, 
but  only  by  Its  title.  But  I  do  not  think 
that  it  is  necessary  that  every  ordinance 
must  be  read  three  times  at  length,  In  order 
to  satisfy  this  charter  requirement.  The 
constitution  of  this  state  (article  4,  §  4,  par. 
6)  directs  all  bills  and  joint  resolutions  to 
be  read  three  times,  both  in  the  senate  and 
general  assembly,  before  the  final  passage 
thereof;  yet  it  has  always  been  considered 
by  both  houses  of  the  legislature  that  a 
reading  of  a  bill  or  resolution  by  the  title 
thereof,  for  at  least  one  of  the  three  read- 
ings, was  a  compliance  with  the  constitu- 
tional mandate.  An  examination  of  the 
senate  journal  and  the  minutes  of  the  as- 
sembly will  disclose  that  this  is  the  invet- 
erate practice  in  both  the  upper  and  the 
lower  house.  The  charter  provision  now 
under  consideration  is  taken  almost  verba- 
tim from  the  section  of  the  constitution 
which  has  been  quoted,  and  the  construc- 
tion which  had  been  put  upon  that  section 
by  the  lawmaking  power,  for  so  many  years 
previous  to  the  passage  of  the  Camden 
charter,  determines  the  meaning  to  be  given 
to  the  charter  requirement  in  question.  It 
is  a  well;settled  rule  that  where  a  statutory 
provision  of  doubtful  Import  has  been  in- 
corporated into  a  subsequent  statute,  after 
it  has  received  a  long-continued  practical 
construction,  the  interpretation  given  to 
such  provision  will  be  considered  to  have 
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been  adopted,  as  well  as  the  words.  Frltts 
v.  Kuhl,  51  N.  J.  Law.  199,  200,  17  Atl.  102. 
The  mandate  of  the  Camden  charter  that 
every  ordinance  shall  be  read  three  times 
before  its  final  passage  was  not  disregarded 
when  this  ordinance  was  read  by  its  title, 
and  not  in  full,  for  its  third  reading. 

One  other  objection  remains  to  be  consid- 
ered, and  that  is  that  the  ordinance  was  not 
duly  published,  as  required  by  law.  The  con- 
tention of  the  prosecutors  is  that,  by  the 
terms  of  the  ordinance,  it  took  effect  imme- 
diately, notwithstanding  the  fact  that,  by 
the  first  section  of  an  act  of  the  legislature 
entitled  "An  act  concerning  the  publication 
of  ordinances,  financial  statements  and  oth- 
er public  notices,"  approved  March  25, 1895 
(Pamph.  Laws  1881,  p.  295),  4t  is  enacted  that 
no  ordinance  passed  by  the  city  council  of 
any  city  of  this  state  shall  become  operative 
and  binding  until  it  shall  have  been  published 
in  at  least  one  newspaper  printed  and  pub- 
lished in  such  city  for  at  least  two  inser- 
tions. But  this  statutory  provision  merely 
nullifies  that  portion  of  the  ordinance  which 
ordains  that  it  shall  go  into  effect  immediate- 
ly. The  ordinance  is  not  rendered  void  by 
the  attempt  of  the  city  council  to  put  it  in 
force  at  a  time  earlier  than  the  statute  of 
1881  permits;  it  only  remains  inoperative 
until  after  its  publication  as  required  by  law.  - 
Bowyer  v.  Camden,  50  N.  J.  Law,  87,  91,  11 
Atl.  137.  The  second  section  of  the  act  of 
.1881,  above  referred  to,  Is  in  these  words: 
'That  the"  said  city  councils  shall  publish  the 
annual  financial  statements  of  such  cities  in 
at  least  one  newspaper  printed  and  published 
in  the  city  for  which  said  financial  statement 
is  made,  for  at  least  two  Insertions;  and  all 
other  public  notices,  required  by  law  to  be 
published  in  any  manner  shall  be  published 
In  at  least  one  newspaper  in  said  cities  for 
at  least  two  Insertions:  provided,  that  in  any 
case  where  such  publication  is  made  in  two 
newspapers,  said  papers  shall  not  be  of  the 
same  political  party."  The  ordinance  which 
is  attacked  by  the  prosecutors  was  published 
in  the  Post,  the  Courier,  and  the  Telegram, 
three  of  the  newspapers  of  the  city  of  Cam- 
den, all  of  which  belong  to  the  same  political 
party;  and  It  Is  urged  that  such  a  publica- 
tion is  in  direct  violation  of  the  act  of  1881, 
and  cannot  have  the  effect  of  rendering  the 
ordinance  operative.  The  act  of  1881  does  not 
prohibit  the  publication  of  ordinances  in  two 
newspapers  of  the  same  political  party.  It 
deals  with  the  publication,  not  only  of  ordi- 
nances, but  of  financial  statements  and  of 
all  other  public  notices.  By  its  first  section, 
it  regulates  the  publication  of  ordinances 
only;  by  its  second  section,  it  regulates  the 
publication  of  annual  financial  statements 
and  all  other  public  notices;  and  then,  by  a 
proviso,  directs  that  in  any  such  case,  where 
such  publication  is  made  in  two  newspapers, 
said  papers  shall  not  be  of  the  same  political 
party.  Manifestly,  this  proviso  has  no  refer- 
ence to  the  matters  dealt  with  in  the  first  sec- 


tion, but  relates  solely  to  the  publication  of 
annual  financial  statements  and  other  public 
notices.  But  even  if  it  had  been  considered 
that  this  proviso  regulated  the  publication  of 
city  ordinances,  as  well  as  of  other  matters, 
It  would  not  have  availed  the  prosecutors; 
for  by  an  act  approved  April  8,  1892,  entitled 
"An  act  in  relation  to  city  printing  and  offi- 
cial advertisements  in  cities  of  the  second 
class  in  this  state"  (Pamph.  Laws  1892,  p. 
414),  the  common  councils  of  cities  of  the  sec- 
ond class,  with  the  consent  of  the  mayor, 
were  each  of  them  authorized  to  designate 
by  resolution,  and  without  limitation  as  to 
the  political  complexion  thereof,  the  official 
newspaper  or  newspapers  in  which  should 
be  solely  published  all  official  notices,  ordi- 
nances, advertisements,  and  official  proceed- 
ings relating  to  the  municipal  affairs  of  any 
such  city.  Camden  is  a  city  of  the  second 
class,  and  on  the  21st  of  February,  1894.  in 
pursuance  of  the  authority  conferred  by  the 
act  of  1892,  it  designated  the  Post,  Courier, 
and  Telegram  as  its  official  papers.  The  act 
of  1892  was  intended  to  prescribe  a  different 
method  for  the  publication  of  ordinances,  ad- 
vertisements, and  official  proceedings  relating 
to  the  municipal  affairs  of  cities  of  the  sec- 
ond class  from  that  prescribed  by  the  act  of 
1881,  and  to  that  extent  repealed  the  prior 
act;  for  it  is  a  well-settled  rule,  in  the  con- 
struction of  statutes,  that,  even  if  the  subse- 
quent statute  be  not  repugnant  in  its  provi- 
sions to  a  prior  one,  yet,  If  it  was  clearly  in- 
tended to  prescribe  the  only  rule  In  the  case 
provided  for,  it  repeals  all  prior  acts  which 
regulate  the  subject.  School  Dist.  v.  White- 
head, 13  N.  J.  Eq.  290;  State  v.  Commission- 
er of  Railroad  Taxation,  37  N.  J.  Law.  228: 
Bowyer  v.  Camden,  supra.  The  publication 
of  the  ordinance  under  review  was  therefore 
rightly  made  in  those  newspapers  which  bad 
previously  been  designated  by  the  city  of 
Camden  as  its  official  papers. 

In  my  opinion,  no  Infirmity  has  been  shown 
in  the  ordinance  brought  up  by  this  certi"- 
rari;  and  the  writ  should  be  dismissed,  wit./ 
costs. 


STATE   (McMAHON,   Prosecutor)  ▼. 
O'BRIEN. 

(Supreme  Court  of  New  Jersey.  Feb.  20,  1590.1 
Continuance— Discretion  of  Cocbt. 
In  landlord  and  tenant  proceedings,  a 
judgment  in  favor  of  the  claimant,  regularly  o!i- 
tnined,  will  not  be  disturbed  at  the  instance  of  r. 
stranger  to  the  proceedings,  whose  only  grieT- 
ance  is  that  the  trial  judge  refused  to  adjonni 
the  proceedings  at  his  request,  upon  being  in- 
formed that  the  prosecutor  waa  in  possession  of 
the  premises. 

(Syllabus  by  the  Court) 

Certiorari  to  Jersey  City  district  court; 
Custer,  Judge. 

Certiorari  on  the  prosecution  of  Michael 
McMahon  against  Patrick  O'Brien  to  review 
a  judgment  against  prosecutor  in  a  landlord 
and  tenant  proceeding.    Writ  dismissed. 
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Argued  November  term,  1805,  before  LIP- 
PINCOTT  and  GARRISON,  JJ. 

J.  A.  McGrath,  for  prosecutor.  WUlard 
C.  Fisk,  for  defendant. 

GARRISON,  J.  Br  the  return  to  this 
writ  of  certiorari  it  appears  tbat  a  landlord 
and  tenant  proceeding  was  Instituted  by 
P.-i  trick  O'Brien  before  the  Judge  of  a  dis- 
trict trial  court,  and  a  summons  to  show 
cause  issued  to  and  served  upon  Michael 
J.  McMahon,  demanding  the  possession  of 
certain  premises,  with  respect  to  which  the 
relation  of  the  parties  as  lessor  and  lessee 
was  established.  In  the  jurisdictional  uffl- 
darit,  by  a  copy  of  a  written  lease.  Michael 
J.  McMahon  did  not  require  the  claimant 
to  prove  the  facts  that  authorize  the  re- 
moval of  a  tenant,  but  one  Michael  McMa- 
hon—a  different  person,  and  not  a  party  to 
the  proceeding— appeared  by  attorney,  and 
stated  that  he  was  in  possession  of  the 
premises,  and  requested  an  adjournment 
Judgment  for  possession  was  entered  in  fa- 
vor of  the  claimant,  but  warrant  of  remov- 
al was  not  issued,  whereupon  Michael  Mc- 
Mahon obtained  this  writ  of  certiorari. 

It  was  the  evident  purpose  of  the  prose- 
cutor to  raise  here  the  construction  of  the 
district  court  act  (and,  for  that  matter,  of 
the  landlord  and  tenant  act)  in  cases  where 
there  is  any  person  in  possession  of  the  de- 
mised premises  other  than  the  original  les- 
see, and  to  discuss  whether  such  person  may 
lawfully  be  removed  by  a  warrant  Issued  In 
a  proceeding  to  which  he  was  not  made  a 
party.  No  such  question,  however,  is  rais- 
ed by  the  proceeding  returned  before  us, 
which  is  simply  a  judgment  for  possession 
by  a  claimant  upon  undisputed  facts  enti- 
tling him  to  it. 

The  only  grievance  the  prosecutor  has  (if 
we  assume  his  right  to  be  beard  here)  Is 
that  an  adjournment  was  not  accorded  him, 
—a  matter  of  mere  discretion,  where  no 
special  reasons  exist,  and  one  that  cannot 
be  taken  advantage  of  by  a  volunteer,  who 
made  no  offer  of  proof  to  the  court  below 
of  any  state  of  facts  that  would,  If  estab- 
lished, permit  him  to  intervene.  -The  dep- 
ositions taken  upon  notice,  and  annexed  to 
the  certiorari,  form  no  part  of  the  return, 
and,  at  most,  merely  tend  to  vindicate  the 
prosecutor's  standing  to  sue  out  the  writ. 
Prom  these  affidavits,  it  is  to  be  gathered 
that  the  prosecutor  sought  to  intervene,  not 
merely  because  he  was  in  possession,  but 
because  be  had,  as  assignee  of  the  term, 
made  payments  of  rent,  under  circumstan- 
ces tbat  constituted  him  tue  tenant,  contem- 
plated by  the  landlord  and  tenant  act.  The 
situation  thus  presented  would  have  dif- 
fered essentially  from  that  respecting  which 
Mr.  Justice  Van  Syckel  spoke  in  Brahn  v. 
Forge  Co.,  38  N.  J.  Law,  74.  There  was, 
however,  no  offer  before  the  district  court 
to  prove  this  state  of  facts,  and  they  are 
not,  even  now,  in  lawful  proof  before  us. 

V.33A.no.l8—  54 


The  question  must,  therefore,  be  relegated 
to  some  occasion  when  it  may  legitimately 
be  decided,  merely  guarding  against  any  Im- 
pression that  it  has  been  here  met  or  passed 
upon. 

No  error  appearing  by  the  return  before 
us,  the  writ  is  dismissed,  with  costs. 


STATE  (OCEAN  CASTLE.  NO.  11, 

KNIGHTS  OP  THE  GOLDEN 

EAGLE,  Prosecutor) 

v.  SMITH. 

(Supreme  Court  of  New  Jersey.     Feb.  20,  1896.) 

Bexevolext  Associations— Submission  or  Griev- 
ances —  Validity  OF  AGREEMENT. 
Members  of  fraternal  benevolent  associa- 
tions may  lawfully  agree,  as  part  of  their  scheme 
of  organization,  to  submit  their  domestic  griev- 
ances in  the  first  instance  to  the  internal  tribunals 
of  their  order,  and,  having  so  agreed,   cannot, 
against  the  protest  of  the  association,  maintain  a 
civil  action  against  it,  until  the  condition  pre- 
cedent has  been,  in  legal  contemplation,  complied 
with. 
(Syllabus  by  the  Court.) 

Certiorari  to  court  of  common  pleas,  Atlantic 
county;  Thompson,  Senseman,  and  Byrnes, 
Judges. 

Action  by  William  B.  Smith  against  the 
Ocean  Castle,  No.  11,  Knights  of  the  Golden 
Eagle.  Judgment  for  plaintiff,  and  the  de- 
fendant brings  certiorari. 

Argued  November  term,  1895,  before  LIP- 
PINCOTT  and  GARRISON,  JJ. 

Godfrey  &  Godfrey,  for  prosecutor.  W.  M. 
Clevenger  and  C.  L.  Cole,  for  defendant. 

GARRISON,  J.  William  B.  Smith  was  a 
member  of  Ocean  Castle,  No.  11,  Knights  of 
the  Golden  Eagle,  in  good  standing,  and  in  re- 
ceipt of  weekly  benefits  on  account  of  illness, 
under  a  beneficial  provision  of  the  castle. 
The  castle  stopped  its  payments  of  benefits 
upon  a  mistake  in  its  method  of  bookkeeping. 
The  facts  found  by  the  court  of  common 
pleas  to  whom  this  certiorari  was  directed 
establish  the  right  of  Smith  to  the  arrears  of 
benefits,  the  only  question  being  whether  he 
can  maintain  this  suit  In  the  civil  courts 
without  first  having  had  recourse  to  the  tri- 
bunals of  the  association  itself. 

The  constitution  of  the  supreme  castle  of 
the  United  States  Incorporates  In  the  consti- 
tution of  each  subordinate  castle  the  follow- 
ing provisions  (article  9,  on  appeals): 

"1.  All  appeals  from  the  action  of  the  grand 
and  subordinate  castles,  or  by  the  members 
thereof  to  the  supreme  castle,  shall  be  re- 
ceived and  passed  upon  in  its  capacity  of  a 
court  of  last  resort.  Said  appeals,  in  proper 
form,  shall  come  up  without  any  intervention 
or  prevention  of  grand  or  subordinate  castles; 
and,  when  presented  for  certification  by  their 
official  seal,  the  same  shall  be  done. 

"Sec.  2.  Before  a  brother,  his  representa- 
tive, counsel,  or  assignee,  can  seek  redress  in 
the  case  of  appeal  to  the  civil  courts,  he  or 
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they  must  exhaust  the  laws  of  the  order  by 
an  appeal  to  the  castle,  grand  castle,  and  su- 
preme castle." 

The  appeals  thus  provided  for  are  not  lim- 
ited to  matters  of  discipline,  as  Is  shown  by 
the  word  "assignee."  They  are  In  terms  not 
meant  to  be  finally  conclusive,  but  are,  If 
lawful,  obligatory  conditions  precedent  to  the 
maintenance  of  a  civil  action. 

The  association  is  what  is  known  as  a  "fra- 
ternal benevolent  organization,"  whose  con- 
stitution, upon  familiar  principles,  becomes  in- 
corporated in  all  the  contractual  relations  of 
the  members  inter  se,  and  with  the  associa- 
tion. If  the  provision  above  cited  from  the 
constitution  Is  a  lawful  regulation,  it  enters 
Into  the  contract  of  each  member  as  much  as 
does  the  correlative  duty  of  the  castle  to  re- 
spond in  sick  benefits  under  prescribed  condi- 
tions. The  naked  question,  therefore,  is 
whether  the  members  of  these  associations 
may  lawfully  agree  that  they  will  not  draw 
their  affairs  Into  the  public  courts  until  after 
the  tribunals  erected  by  themselves  for  that 
purpose  shall  have  heard  the  dispute  In  the 
manner  designated  by  the  associated  mem- 
bers. 

The  wisdom  of  such  a  provision  Is  not  up 
for  argument;  and,  Inasmuch  as  it  cannot  be 
said  to  be  so  unreasonable  as  to  be  invalid, 
the  only  question  is  as  to  the  lawfulness  of 
the  regulation.  This  question  does  not  ap- 
pear to  have  two  sides. 

Whatever  conflict  of  opinion  there  may  be 
as  to  the  legality  of  provisions  that  prohibit 
actions  at  low  altogether,  there  appears  to  be 
no  reasonable  ground  for  denying  that  these 
organizations  may  provide  methods  for  hear- 
ing the  controversies  of  their  own  members, 
and  that  the  members  may  bind  themselves 
to  have  recourse  thereto  in  the  first  Instance, 
and  before  Invoking  the  civil  courts.  The 
cases  that  deny  most  strenuously  the  public 
policy  of  permitting  the  establishment  by 
these  associations  of  tribunals  of  conclusive 
decision  admit  that  there  Is  no  valid  reason 
why  their  members  may  not  lawfully  agree 
not  to  sue  at  law  until  after  the  method  of 
redress  provided  by  themselves  has  first  been 
invoked.  Bauer  v.  Sampson  Lodge,  102  Ind. 
262,  1  N.  E.  571. 

Other  authorities  place  no  limit  upon  the 
right  of  subscribers  to  waive  their  recourse 
to  civil  courts.  Independent  Order  v.  Schmidt, 
57  Md.  98;  Society  v.  Vandyke,  2  Whart.  309. 

In  our  own  state,  the  case  of  Zeliff  v. 
Grand  Lodge,  53  N.  J.  Law,  536, 22  Atl.  63,  con- 
cerns cases  of  discipline  only;  but  the  distinc- 
tion therein  suggested  Is  of  force  only  when 
conclusive  effect  is  sought  to  be  given  to  the 
special  tribunal  in  cases  Involving  property 
rights. 

We  think  the  reasonable  rule  is  that  mem- 
bers of  these  associations  may  agree  to  sub- 
mit their  grievances  in  the  first  instance  to 
an  internal  tribunal  of  their  own;  and  that, 
having  so  agreed,  they  may  be  held  to  It, 
and  cannot,  against  the  protest  of  the  associa- 


tion, maintain  a  civil  action  against  it,  until 
the  condition  precedent  has  been,  in  legal  con- 
templation, complied  with. 

At  the  close  of  the  plaintiff's  case,  the  court 
of  common  pleas  was  requested  to  nonsuit 
the  plaintiff,  upon  the  ground,  among  others, 
that  he  had  not  performed  the  conditions  pre- 
cedent provided  by  the  laws  of  the  defendant 
association.  This  request  was  refused.  In 
our  opinion,  it  should  have  been  granted. 
The  Judgment  rendered  by  the  pleas  should 
be  reversed,  the  record  remitted,  and  a  judg- 
ment of  nonsuit  entered. 


STATE  (JOHNSON,  Prosecutor)  v.  MAYOR. 

ETC.,  OP  BOROUGH  OP 

ASBURY  PARK. 

(Supreme  Court  of  New  Jersey.     Feb.  20, 1396.) 

Titles  or  Acts  —  Constitutional  Law  —  Local 

Legislation— Taxation— Municipal  Cor- 

pokations— Ordinance. 

1.  The  provisions  of  P.  L.  1895,  p.  490,  em- 
powering boroughs  to  pass  ordinances  to  license 
the  owners  of  vehicles  used  for  the  purpose  of  so- 
liciting orders  or  delivering  goods,  to  fix  the  fees 
therefor  which  may  be  imposed  for  the  purpose  of 
revenue,  and  to  prescribe  penalties  for  a  violation 
of  any  such  ordinance,  are  sufficiently  expressed 
in  the  title,  "An  act  respecting  licenses  in  the 
boroughs  of  this  state." 

2.  P.  L.  1895,  p.  490,  empowering  boroughs 
to  pass  ordinances  to  license  the  owners  of  vehi- 
cles used  for  the  purpose  of  soliciting  orders  or 
delivering  goods,  does  not  violate  the  constitution- 
al provision  which  forbids  special  or  local  legisla- 
tion, though  such  power  is  not  granted  to  other 
classes  of  municipalities. 

3.  Const,  art.  4.  f  7,  subd.  12,  requiring  prop- 
erty to  be  assessed  for  taxation  by  uniform  rules, 
according  to  its  true  value,  does  not  apply  to  tbf 
legislative  power  of  indirect  taxation  on  fran- 
chises, trades,  and  occupations,  by  exacting  license 
fees  for  the  privilege  of  transacting  business, 
though  such  power  be  exercised  for  revenue  pur- 
poses. 

4.  An  ordinance  passed  in  pursuance  of  a 
statute  authorizing  boroughs  to  license  the  owners 
of  vehicles  used  for  the  purpose  of  soliciting  orders 
or  delivering  goods  is  not  unreasonable  because  it 
imposes  a  fee  of  $15  on  two-horse  wagons,  and 
only  $10  on  those  drawn  by  one  horse. 

Certiorari,  on  the  relation  of  George  C 
Johnson,  against  the  mayor  and  council  of 
the  borough  of  Asbury  Park,  to  remove  an 
ordinance  providing  for  licensing  certain 
trades  and  occupations. 

Argued  February  term,  1896.  before  DE- 
PUB,  VAN  SYCKEL,  and  GUMMERE.  JJ. 

R.  T.  &  W.  B.  Stout,  Claude  V.  Guerin, 
and  Alan  H.  Strong,  for  prosecutor.  Haw- 
kins &  Durand  and  Collins  &  Corbin,  for  de- 
fendant ' 

DEPUB,  J.  This  writ  brings  up  for  re- 
view an  ordinance  of  the  borough  of  Asbury 
Park  relating  to  licenses,  approved  May  7. 
1895.  The  first  section  ordains  that  It  shall 
not  be  lawful  for  any  person  to  pursue  any 
occupation  or  business  therein  mentioned 
within  the  limits  of  Asbury  Park  unless  he 
shall  first  obtain  a  license  for  such  privilege, 
and  pay  a  license  fee  therefor  as  therein- 
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after  mentioned.  The  prosecutor  is  a  butch- 
er, carrying  on  business  within  the  limits 
of  Asbury  Park,  soliciting  orders,  and  de- 
livering meat  with  a  wagon  drawn  by 
one  horse.  The  section  of  the  ordinance 
which  relates  to  his  business  is  section  5, 
which  is  in  these  words:  "That  the  owners 
of  each  and  every  grocer,  butcher,  baker, 
oyster,  fish,  clam,  milk,  kindling  wood,  pho- 
tographer, dry  goods,  furniture,  lumber, 
brick,  coal,  builder,  stone,  cabinet  maker, 
hawking,  or  peddling  wagons,  and  'all  other 
soliciting  or  delivery  wagons  not  herein  par- 
ticularly specified,'  engaged  or  used  within 
the  limits  of  the  borough  of  Asbury  Park 
for  the  purposes  of  soliciting  orders,  or  for 
delivering  goods,  wares,  or  merchandise  of 
any  kind,  drawn  by  two  horses,  shall  pay 
to  the  mayor  and  council  a  license  fee  for 
said  privilege  of  fifteen  dollars  for  each  and 
every  wagon  so  used  and  employed;  and 
a  license  fee  of  ten  dollars  for  each  and 
every  butcher,  grocer,  baker,  oyster,  fish, 
clam,  milk,  kindling  wood,  photographer, 
dry  goods,  furniture,  lumber,  brick,  coal, 
builder,  stone,  cabinet  maker,  hawking,  or 
peddling  wagons  drawn  by  one  horse,  so 
used  and  employed;  and  any  person  or  com- 
pany violating  the  provisions  of  this  sec- 
tion or  any  part  hereof  shall  on  conviction 
thereof  forfeit  and  pay  to  this  borough  the 
sum  of  one  hundred  dollars." 

The  language  used  In  drafting  this  section 
and  the  collocation  of  words  and  sentences 
in  it  ore  not  felicitous,  but  the  object  and 
purpose  of  the  ordinance  are  sufficiently  ex- 
pressed. The  object  of  this  section  is  to 
subject  to  the  payment  of  license  fees  the 
owners  of  the  vehicles  named  for  the  priv- 
ilege of  transacting  their  business  within 
the  borough  limits.  The  ordinance  fixed  the 
license  fees  at  such  a  sum  as  to  indicate  a 
taxation  for  revenue  purposes.  It  was 
adopted  in  virtue  of  an  act  of  the  legislature 
entitled  "An  act  to  amend  an  act  respecting 
licenses  In  the  boroughs  of  this  state."  P. 
L.  1895,  p.  490.  This  act  in  express  terms 
empowers  the  municipal  authorities  of  bor- 
oughs to  pass  ordinances  "to  license  and 
regulate  the  owners  or  drivers  of  all  ve- 
hicles used  in  connection  with  any  business 
or  occupation  for  the  purpose  of  soliciting 
orders  or  delivering  goods  within  the  limits 
of  the  municipality,"  and  to  fix  the  license 
fees  therefor  which  may  be  Imposed  "for 
the  purpose  of  revenue,"  and  also  to  fix  and 
prescribe  penalties  for  the  violation  of  any 
such -ordinance  in  a  sum  not  less  than  $10 
nor  more  than  $100.  It  is  unnecessary  to 
discuss  the.  limitation  on  the  amount  of  li- 
cense fees  that  may  be  exacted  by  or- 
dinances adopted  under  the  police  power  of 
regulation.  North  Hudson  Co.  By.  Co.  v.  City 
of  Hoboken,  41  N.  J.  Law,  71-78.  The  act 
above  referred  to  expressly  authorl7.es  or- 
dinances imposing  license  fees  for  revenue 
purposes,  and  legalizes  ordinances  adopt- 
ed for  that  purpose.    Flanagan  v.  Treasurer, 


44  N.  J.  Law,  118;  Morgan  v.  Orange,  ."»() 
N.  J.  Law,  889,  13  Atl.  240;  Haynes  v. 
City  of  Cape  May,  52  N.  J.  Law,  180,  19 
Atl  176.  The  penalty  named  in  the  or- 
dinance for  transacting  business  without 
taking  out  a  license  is  also  within  the  power 
conferred  by  the  act.  Haynes  v.  City  of 
Cape  May,  supra. 

The  title  of  the  act  of  1895  sufficiently  ex- 
presses its  object,  in  compliance  with  the 
constitutional  requirements.  The  title  is 
"An  act  respecting  licenses  in  the  boroughs 
of  this  state."  The  object  sought  in  the  end 
which  the  legislative  act  purposes  to  ac- 
complish, and  not  the. details  provided  to 
reach  that  end,  is  all  that  is  required  in  the 
title  of  the  act.  Walter  v.  Town  of  Union, 
33  N.  J.  Law,  350.  Nor  does  the  act  violate 
that  constitutional  provision  which  forbids 
special  or  local  laws,  in  that  it  applies  only 
to  boroughs.  The  act  of  1878  (P.  L.  p.  403) 
which  authorizes  the  formation  of  boroughs, 
is  a  general  act  for  the  formation  of  a  minor 
form  of  municipal  government,  which  may 
be  resorted  to  by  the  inhabitants  In  any 
locality  throughout  the  state  having  the  area 
of  territory  and  population  designated  by 
the  act  The  powers  conferred  upon  these 
municipalities  by  the  act  are  different  from 
the  powers  possessed  by  other  municipal- 
ities, such  as  cities,  towns,  and  townships; 
and  in  almost  every  department  of  local 
government  a  different  scheme  of  govern- 
ment is  provided  for.  The  classification 
which  puts  boroughs  into  a  class  by  them- 
selves for  the  purposes  of  legislation  has 
been  decided  to  be  a  legitimate  classifica- 
tion; and  the  act  of  1878,  which  authorizes 
the  formation  Of  boroughs  and  prescribes 
the  powers  of  government  to  be  exercised 
by  such  municipal  bodies,  has  been  held  to 
be  constitutional.  State  v.  Borough  of  Clay- 
ton, 53  N.  J.  Law,  277,  21  Atl.  1026.  The  act 
of  1895  is,  in  legal  contemplation,  only  an 
amendment  of  the  twelfth  section  of  the  act 
of  1878,  which  gives  power  to  pass  or- 
dinances for  licensing  or  prohibiting  certain 
trades,  occupations,  and  business.  Cities  of 
the  first  class  are  authorized  to  exact  license 
fees  for  cars  run  on  street  railroads,— a  pow- 
er which  is  not  granted  to  other  cities  or  oth- 
er municipalities ;  and  the  power  to  demand 
such  license  fees  Is  given  by  an  act  which  ex- 
pressly authorizes  such  license  fees  for  the 
purpose  of  increasing  the  revenues  of  the  city. 
P.  L.  1882,  p.  247.  In  all  cities  power  is  given 
to  require  a  license  by  bill  posters,  with  li- 
cense fees  which  the  act  declares  may  be 
levied  and  collected  for  the  purpose  of  reve- 
nue,—a  power  withheld  from  towns,  town- 
ships, and  boroughs  (P.  L.  1882,  p.  24;  P.  L. 
1894,  p.  221);  and  cities,  as  a  class,  are  au- 
thorized to  exact  license  fees  for  shows  and 
athletic  exhibitions,  which  could  not  be 
Justified  under  mere  police  powers  (P.  L. 
1890,  p.  360).  An  examination  of  the  many 
statutes  relating  to  cities  of  the  several 
classes,  towns,  townships,  and  boroughs  will 


Digitized  by  VjOOQlC 


852 


ATLANTIC  REPORTER,  VoL  33. 


(N.J. 


disclose  diversities  In  the  power  granted 
to  those  several  municipal  bodies,  which,  if 
tried  by  the  criterion  proposed  by  counsel  In 
this  case,  viz.  that  no  reason  can  be  given 
for  granting  certain  special  powers  to  one 
class  of  municipalities  and  withholding 
them  from  other  classes,  would  operate  dis- 
astrously upon  the  system  of  municipal 
government  In  force  In  this  state.  The  di- 
vision of  municipalities  into  cities,  towns, 
townships,  and  boroughs,  being  a  classifica- 
tion permitted  by  the  constitution  fdr  the 
purposes  of  local  government,  the  powers  to 
be  conferred  upon  these  bodies,  severally, 
which  pertain  to  the  ordinary  functions  of 
local  government,  must  rest  in  legislative 
discretion.  The  act  of  1882  (supra),  which 
authorizes  cities  of  the  first  class  to  license 
the  running  of  street  cars,  and  exact  there- 
for license  fees  for  revenue  purposes,  was 
declared  to  be  unconstitutional;  but  the 
decision  was  placed  expressly  upon  the 
ground  that  the  ratio  of  population  adopted 
was  to  be  ascertained  by  the  last  preceding 
census  of  the  United  States.  Pavonla  Horse 
R.  Co.  v.  Jersey  City,  45  N.  J.  Law,  297. 
But  the  power  to  legislate  for  cities  as  a 
class,  and  therefore  for  towns,  townships, 
or  boroughs  as  a  class,  in  such  matters  as 
usually  pertain  to  local  municipal  govern- 
ment Is  too  well  settled  to  admit  of  dispute 
at  this  time.  Fitzgerald  v.  New  Brunswick, 
47  N.  J.  Law,  470-487,  1  Atl.  400;  same 
case  on  error,  48  N.  J.  Law,  457-186,  8  Atl. 
729;  Randolph  v.  Wood,  49  N.  J.  Law,  85- 
92,  7  Atl.  286;  In  re  Cleveland,  52  N.  J. 
Law,  188,  19  Atl.  17;  State  v.  Borough  of 
Clayton,  supra. 

It  was  also  contended  that  the  act  of  1895 
was  to  violation  of  that  constitutional  provi- 
sion which  requires  property  to  be  assessed 
for  taxation  by  uniform  rules,  according  to 
its  true  value.  Article  4,  §  7,  subd.  12.  The 
franchises  of  a  corporation,  which  are  quite 
a  different  thing  from  the  right  of  an  in- 
dividual to  carry  on  business,  are  taxable 
as  property;  and,  when  subjected  to  that 
form  of  taxation,  the  method  by  which  the 
tax  Is  laid  must  conform  to  the  constitu- 
tional mode  of  taxing  property.  But  this 
constitutional  prescription  does  not  apply 
to  the  legislative  power  of  Indirect  taxation 
upon  privileges,  franchises,  trades,  and  oc- 
cupations by  exacting  license  fees  for  the 
privilege  of  transacting  business,  though 
such  power  be  exercised  for  revenue  pur- 
poses. Standard  Underground  Cable  Co.  v. 
Attorney  General,  46  N.  J.  Eq.  270-273,  19 
Atl.  733;  Line  Co.  v.  Berry,  53  N.  J.  Law. 
212,  21  Atl.  490;  State  Board  of  Assessors 
v.  Central  R.  Co.,  48  N.  J.  Law,  347,  4  Atl. 
578.  The  penalty  prescribed  by  the  or- 
dinance for  transacting  business  without  ob- 
taining a  license  is  within  the  sum  named  In 
the  act  of  1895,  and  may  be  lawfully  exact- 
ed. Haynes  v.  City  of  Cape  May,  supra. 
Nor  Is  the  ordinance  unreasonable  In  Its 
discrimination,  to  the  amount  of  the  license 


fees,  between  business  transacted  with  a 
wagon  drawn  by  one  horse,  and  with  a 
wagon  drawn  by  two  horses.  There  being 
no  legal  infirmity  in  the  ordinance,  It  should 
be  sustained. 


STATE  (SHIMER  et  al..  Prosecutors)  ▼. 
INHABITANTS  OP  TOWN  OP 
PHILLIPSBURG. 
(Supreme  Court  of  New  Jersey.     Feb.  20,  1896.) 
Towns — Lease  op  Lands. 
To  authorize  a  lease  of  the  real  estate  own- 
ed by  the  town  of  Phillipsburg  to  be  made  to  a 
private  person,  the  common  council  must  first  pass 
an  ordinance  directing  such  lease  to  be  executed; 
it  cannot  be  done  by  resolution. 
(Syllabus  by  the  Court.) 

Certiorari  by  the  state,  at  the  prosecution  of 
Joseph  R.  Shlmer  and  others,  against  the  in- 
habitants of  the  town  of  Pbillipsburg,  to  re- 
view a  resolution  passed  by  the  common 
council.     Resolution  held  void. 

Argued  November  term,  1895,  before  DE- 
PUE,  GUMMERB,  and  VAN  STCKEL,  JJ. 

S.  C.  Smith  and  J.  Blair  Riley,  for  prose- 
cutors. Geo.  M.  Shipman  and  Wm.  H.  Wal- 
ters, for  defendant 

VAN  STCKEL,  J.  The  common  council  of 
Pbillipsburg,  by  resolution,  granted  a  lease  of 
a  tract  of  land  owned  for  the  term  to  one  Ja- 
cob B.  Smith,  for  business  purposes.  The  ob- 
ject of  this  writ  Is  to  set  aside  the  action  of 
the  common  council.  The  charter  of  the  town 
gives  the  "Inhabitants  of  the  town  of  Phil- 
llpsburg,  by  their  corporate  name,  the  right*' 
to  purchase,  receive,  hold,  and  convey  any 
estate,  real  or  personal,  for  the  public  use  of 
said  corporation.  The  power  given  to  com- 
mon councils  Is  that  it  shall  be  lawful  for  the 
common  council,  by  a  majority  of  votes,  to 
pass  and  enforce  by-laws  and  ordinances  "to 
regulate,  manage,  and  control  the  finances 
and  property,  real  and  personal,  of  the  town." 

A  lease  is  a  conveyance  of  real  estate,  and 
the  power  to  convey  is  vested  In  the  Inhabit- 
ants of  the  town  In  tbelr  corporate  name. 
The  management  and  control  of  the  real  es- 
tate Is  lodged  In  the  common  council,  and  the 
only  mode  pointed  out  for  exercising  that 
power  Is  by  ordinance.  This  excludes  the 
right  to  proceed  by  resolution.  State  v.  City 
of  Hoboken,  35  N.  J.  Law,  205;  Halsey  v. 
City  of  Newark,  54.  N.  J.  Law,  102,  23  Atl. 
284.  It  Is  necessary  that  the  common  council 
shall,  before  any  conveyance  la  made,  au- 
thorize It  to  be  done  by  ordinance  passed  in 
due  form.  That  is  a  right  which  belongs  to 
the  council  under  the  authority  given  to  man- 
age and  control  the  real  estate  of  the  town. 
The  proceedings  taken  to  lease  the  land  in 
question  did  not  conform  to  the  requirements 
of  the  town  charter,  and  must  therefore  be 
set  aside,  with  costs.  In  State  v.  Jersey  City. 
34  N.  J.  Law,  390.  this  court,  on  certiorari 
prosecuted  by  a  taxpayer,  set  aside  the  reso- 
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ution  of  the  board  of  aldermen  of  Jersey  City 
Uret-ting  the  purchase  of  real  estate.  Mr. 
lustice  Depue,  who  delivered  the  opinion  of 
he  court  in  that  case,  said  that  a  certain  con- 
ract  entered  into  with  a  municipal  corpora- 
ion  in  violation  of  the  provisions  of  its  char- 
er  as  to  the  mode  of  entering  upon  the  con- 
met  is  void,  although  it  relates  to  a  subject- 
natter  with  respect  to  which  the  corporate 
.uthorities  have  capacity  to  contract 


STATE  (FRANCIS,  Prosecutor)  v.  MAYOR, 

ETC.,  OP  NEWARK  et  al. 
Supreme  Court  of  New  Jersey.     Feb.  20,  1896.) 

lEMOVAL  OF    GOVERNMENT    OfFICBB—  HOXOBABLT 

Discharged  Soldier — Documentary 
Evidence. 

1.  F.,  who  held  the  position  of  clerk  in  the 
uditor's  office  in  the  city  of  Newark,  was  re- 
loved  by  the  common  council,  without  cause, 
ad  without  a  hearing  first  had.  He  claimed  that 
is  removal  was  in  violation  of  the  act  of  March 
4,  1805  (P.  L.  1895,  p.  317),  which  prohibits  the 
emoval  of  an  honorably  discharged  Union  sol- 
ier  from  a  position  under  the  government  of  any 
ity  of  this  state,  except  for  good  cause  shown, 
nd  after  a  hearing  upon  written  charges  pre- 
erred  against  the  incumbent.  Held,  that  in  or- 
er  to  entitle  him  to  the  benefit  of  that  act  it  was 
ecessary  for  F.  to  show  that  he  was  an  honora- 
!y  discharged  Union  soldier,  and  that  the  evl- 
ence  produced  by  him  for  that  purpose  failed  to 
stablish  the  fact  of  his  discharge.  Held,  fur- 
ier,  that  a  acldier  of  the  war  of  the  Rebellion 
'bo  deserted  from  his  regiment,  but  who  after- 
•ards  received  his  discharge,  under  an  order  of 
le  war  department,  which  authorized  such  dis- 
barge  to  be  issued  to  him  upon  bis  furnishing  a 
lbstitute,  is  not  an  honorably  discharged  Union 
ildier,  within  the  meaning  of  the  act  of  1895, 
nd  is  not  entitled  to  its  benefits. 

2.  The  certificate  of  a  public  officer  that  a 
?rtain  fact  appears  of  record  in  his  office,  with- 
iit  the  production  of  a  duly-authenticated  copy 
f  such  record,  is  not  evidence  of  the  existence  of 
le  fact. 

3.  A  copy  of  a  record  in  the  office  of  the  ad- 
ltant  general,  duly  certified  by  him  under  the 
?ai  of  his  office,  as  provided  by  the  act  of  March 
,  1870  (Revision,  p.  694),  is  without  probative 
>ree  in  a  judicial  proceeding. 

(Syllabus  by  the  Court.) 

Certiorari  on  the  prosecution  of  Ebenezer 
ra  wis  against  the  mayor  and  common  coun- 
1  of  Newark  and  others  to  review  the  ae- 
on of  the  common  council  and  finance  com- 
Jtt.ee  in  removing  prosecutor  from  office. 
,'rit  discharged. 

Argued  November  Term,  1895,  before  DE- 
UE,  VAN  SYCKEL,  and  GUMMERE,  JJ. 

Joseph  A.  Beecher,  for  prosecutor.  Sher- 
■rd  Depue  and  Chandler  W.  Riker,  for  de- 

•iHlauts. 

GUMMERE,  J.  The  prosecutor  in  this 
ise  seeks,  by  this  proceeding,  to  nave  re- 
iewed  the  action  of  the  common  council  of 
te  city  of  Newark,  and  of  the  finance  com- 
littee  of  that  body,  on  May  15  and  17,  1S95, 
>moving  him,  without  cause  and  without  a 
taring,  from  the  position  of.  clerk  in  the  of- 
?e  of  the  auditor  of  said  city,  which  he  had 
eld    since   July   1,    1892.    The   prosecutor 


claims  to  be  an  honorably  discharged  Union 
soldier,  and  as  such  insists  that  the  action  of 
the  common  council  and  Its  finance  commit- 
tee, in  removing  him  from  bis  position,  was 
in  violation  of  the  provisions  of  the  act  of 
March  14,  1895,  entitled  "An  act  regarding 
honorably  discharged  Union  soldiers,  sail- 
ors and  marines,"  and  therefore  void.  Thin 
act  prohibits  the  removal  of  an  honorably 
discharged  Union  soldier  from  any  position 
or  office  under  the  government  of  any  city 
of  this  state  the  term  of  which  is  fixed  by 
law,  except  for  good  cause  shown,  and  after 
a  hearing  upon  charges  regularly  preferred 
against  him. 

In  order  to  entitle  him  to  the  benefit  of  this 
act,  It  was  necessary  for  the  prosecutor  to 
show,  at  the  outset  of  his  case,  that  he  was 
an  honorably  discharged  Union  soldier.  The 
usual  method  of  proving  that  fact  is  by  the 
production  of  the  certificate  of  discharge  it- 
self. Fitchburg  v.  Lunenburg,  102  Mass. 
358;  Hanson  v.  South  Scituate,  115  Mass. 
336.  The  prosecutor,  however,  did  not  adopt 
this  method  of  proving  his  status,  but,  in- 
stead, attempted  to  do  so  by  other  evidence. 
He  In  the  first  place  offered  a  certificate  of 
the  adjutant  general  of  this  state,  which, 
reads  as  follows:  "Trenton,  April  30,  1895. 
It  Is  certified,  that  the  records  of  this  office- 
show  that  Ebenezer  Francis  was  enrolled  as. 
a  private  in  Company  I,  first  regiment,  New- 
Jersey  volunteer  militia,  on  the  30th  day  of 
April,  1S61,  and  was  mustered  into  the  Unit- 
ed States  service  as  such  for  the  period  of 
three  months  from  the  30th  day  of  April, 
1801,  and  that  he  was  discharged  July  31, 
18G1,  with  the  regiment,  at  Newark,  New 
Jersey,  expiration  of  term  of  service.  Wil- 
liam S.  Stryker,  Adjutant  General."  This 
certificate  has  no  probative  force  whatever. 
It  is  not  a  certified  copy  of  a  record,  but 
merely  a  statement  of  what,  in  the  opinion 
of  the  certifier,  that  record  shows.  The 
worthlessness  of  such  a  certificate  as  evi- 
dence Is  apparent.  Owen  v.  Boyle,  15  Me. 
147.  Nor  wbuld  the  prosecutor  have  been 
in  any  better  position  if  he  had  produced  a 
certified  copy  of  the  records  of  the  adjutant 
general's  office;  for  such  a  copy  is  not  re- 
ceivable In  evidence  except  in  those  cases 
where  its  reception  is  enjoined  or  permitted 
by  statute.  Starkle,  Ev.  154;  State  v.  Board 
of  Public  Works,  57  N.  J.  Law,  313,  30  Atl. 
581.  The  third  section  of  the  supplement 
to  the  national  guard  act,  approved  March  1, 
1870  (Revision,  p.  694),  directs  the  adjutant 
general  to  "procure  an  appropriate  official 
seal,  and  affix  an  impression  of  the  same  to 
all  certificates  of  record  issuing  from  bia 
office,"  but .  no  statutory  warrant  can  be 
found  for  the  reception  of  such  certiflcatea 
of  record  In  evidence  in  judicial  proceedings. 

Prosecutor,  to  further  substantiate  his 
claim  to  be  an  honorably  discharged  Union 
soldier,  produced  another  paper  from  the  ad- 
jutant general's  office,  purporting  to  be  the 
muster-out  roll  of  the  company  In  which  he 
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enlisted;  but  there  was  no  proof  offered  of 
Its  execution  by  the  parties  who  were  re- 
quired to  sign  it  in  order  to  make  It  a  valid 
muster  roll.  This,  it  seems  to  me,  was  nec- 
essary to  be  done  in  order  to  give  this  paper 
any  value  as  evidence  in  this  case,  and  the 
failure  to  produce  such  proof  renders  it  of 
no  avail  in  establishing  the  prosecutor's  sta- 
tus. The  prosecutor  next  offered  another 
certificate  of  the  adjutant  general,  In  the  fol- 
lowing words:  "Trenton,  May  23,  1895.  It 
is  certified,  that  the  records  of.  this  office 
show  that  Ebenezer  Francis  was  enrolled  as 
a  private  in  Company  I,  first  regiment,  New 
Jersey  volunteer  cavalry,  on  the  11th  day  of 
September,  1861,  and  was  mustered  into  the 
United  States  service  as  such  for  the  period 
of  three  years  from  the  14th  day  of  Septem- 
ber, 1861,  and  that  he  was  discharged  Janu- 
ary 13,  1805,  per  paragraph  29,  Special  Or- 
ders No.  435  (war  department,  adjutant 
general's  office,  Washington,  D.  C,  dated 
December  8,  1864).  William  S.  Stryker,  Ad- 
jutant General."  This  certificate,  like  the 
previous  one,  has  no  evidential  force,  for 
the  reason  already  stated.  Moreover,  it  ap- 
pears, from  the  testimony  of  a  clerk  In  the 
adjutant  general's  office,  that  the  records  in 
that  office  originally  showed  that  the  prose- 
cutor was  a  deserter  from  the  service  of  the 
United  States,  and  that  those  records  had 
been  altered  by  'one  of  the  clerks  in  the  of- 
fice, since  this  suit  was  instituted,  so  as  to 
make  It  appear  that  he  was  discharged.  No 
comment  is  necessary  to  show  the  worthless- 
ness  of  such  a  record  as  evidence. 

Another  certificate,  offered  by  the'  pros- 
ecutor to  prove  his  status  as  an  honorably 
discharged  Union  soldier,  was  that  of  the 
chief  of  the  record  and  pension  office,  a 
branch  of  the  war  department  of  the  United 
States.  It  reads  as  follows:  "To  All  Whom 
It  may  Concern.  This  Is  to  certify  that 
Ebenezer  Francis,  who  was  enrolled  on  the 
14th  day  of  September,  1861,  to  serve  three 
years,  was  discharged  on  the  13th  day  of 
January,  1865,  by  paragraph  29,  Special  Or- 
ders No.  435  (war  department,  A.  G.  O.,  dat- 
ed December  8,  1864),  while  holding  the 
grade  of  private  in  Company  I,  first  regi- 
ment, N.  J.  cavalry  Vol.  This  certificate  is 
given  upon  evidence  that  the  original  dis- 
charge has  been  lost  or  destroyed,  and  in  all 
cases  upon  the  conditions  imposed  by  act  of 
congress,  approved  March  3,  1875,  that  it 
shall  not  be  accepted  as  a  voucher  for  the 
payment  of  any  claim  against  the  United 
States  for  pay,  bounty,  or  other  allowance, 
or  as  evidence  in  any  other  case."  It  seems 
to  me  that,  with  the  condition  annexed  to  it, 
this  certificate  could  not  be  received  In  evi- 
dence in  this  case,  even  If  It  was  otherwise 
unobjectionable.  But,  be  that  as  It  may, 
this  paper  amounts  to  nothing  as  evidence, 
it  states  as  a  fact  that  the  prosecutor  was 
discharged;  but  what  that  statement  is 
l>::*'.-d  upon,  whether  upon  the  personal 
knowledge  of  the  certifier,  or  upon  an  exam- 


ination of  the  records  in  his  office,  does  not 
appear.  If  upon  his  personal  knowledge,  his 
statement  is  not  competent  unless  made  un- 
der oath;  and  if  upon  an  Inspection  of  the 
records  in  his  office,  a  copy  of  those  records, 
duly  authenticated,  should  have  been  offered 
to  prove  the  fact  of  discharge. 

Another  certificate  of  the  chief  of  the  rec- 
ord and  pension  office  was  also  offered  by 
the  prosecutor,  which  reads  as  follows: 
"Washington  City,  May  31,  1898.  Pursuant 
to  section  882  of  the  Revised  Statutes,  I 
hereby  certify  that  It  appears  from  the  rec- 
ords of  the  record  and  pension  office  of  the 
war  department  that  the  annexed  statement 
of  the  military  service  of  Private  Ebenezer 
Francis,  Company  I,  first  New  Jersey  cavalry 
volunteers,  and  copy  of  paragraph  29  Special 
Orders  No.  435  (December  S,  1864,  war  de- 
partment, Adjt  Gen.'s  office),  are  true." 
Then  follows  this  statement:  Ebenezer  Fran- 
cis was  enrolled  as  a  private  In  Company  I, 
first  New  Jersey  cavalry  volunteers,  Septem- 
ber 14,  1861,  to  serve  three  years,  and  was 
discharged  the  service,  as  of  said  grade  and 
organization,  January  13,  1865,  pursuant  to 
the  provisions  of  paragraph  29,  Special  Or- 
ders No.  435  (December  8,  1864,  war  depart- 
ment, adjutant  general's  office),  of  which  the. 
following  is  a  copy:  "29.  Private  Ebenezer 
Francis,  Jr.,  Company  I,  first  New  Jersey 
cavalry,  will  be  discharged  the  service  of 
the  United  States,  upon  producing  satisfac- 
tory evidence  to  the  commanding  officer  of 
the  corps  or  department  in  which  he  may 
be  serving  of  his  having  furnished  an  ac- 
ceptable substitute,  not  liable  to  draft,  to 
serve  three  years.  Upon  the  presentation  of 
the  substitute  to  any  United  States  muster- 
ing officer,  he  will  muster  him  (the  sub- 
stitute) into  the  service  of  the  United  States, 
and  give  a  certificate  of  the  muster  to  the 
person  presenting  the  substitute,  in  order 
that  the  principal  may  receive  the  order  for 
his  discharge  from  the  corps  or  department 
commander  upon  his  presentation.  By  or- 
der of  the  secretary  of  war,  E.  D.  Town- 
send,  Assistant  Adjutant  General."  This  cer- 
tificate is  under  the  seal  of  the  war  depart- 
ment, and  It  Is  Insisted  that  It  Is  therefore 
evidence,  by  force  of  section  8S2  of  the  Re- 
vised Statutes  of  the  United  States.  That 
section  provides  that  copies  of  any  books, 
records,  papers  or  documents  in  any  of  the 
executive  departments  of  the  government 
when  authenticated  under  the  seals  of  such 
departments,  shall  be  received  In  evidence 
equally  with  the  originals  thereof.  By  force 
of  this  statute,  a  transcript  from  the  war 
department,  duly  authenticated  by  the  cer- 
tificate of  the  officer  who  is  the  custodian  of 
the  original  paper,  document,  or  record,  and 
the  seal  of  the  department,  Is  plenary  proof 
of  the  subject-matter  contained  in  it  Haw- 
thorne v.  Hoboken,  35  N.  J.  Law,  247.  It 
will  be  seen,  however,  by  an  examination  of 
this  certificate,  that  the  only  transcript  of  a 
record,  paper,  or  document  contained  In  it 


Digitized  by  CjOOQlC 


X.J.)        BENSON  t>.  INHABITANTS  OF  TOWNSHIP  OF  BLOOMFIELD. 


855 


is  that  of  paragraph  29  of  Special  Orders  433, 
and  that  document  proves  nothing  more 
than  that  the  prosecutor  was  entitled  to  be 
discharged  the  service  of  the  United  States, 
upon  complying  with  certain  conditions. 
That  he  furnished  a  substitute  after  this  or- 
der was  Issued  appears  in  the  case;  but  there 
is  nothing  in  the  case  to  show  that  such  sub- 
stitute was  not  liable  to  draft,  or  that  the 
prosecutor  produced  to  the  commanding  of- 
ficer of  the  corps  or  department  In  which  he 
was  serving  satisfactory  evidence  of  the  fur- 
nishing of  such  substitute,  or  that  he  ever 
received  from  such  commanding  officer  an 
order  for  his  discharge.  The  production  of 
paragraph  29,  Special  Orders  No.  435,  does 
not  establish  the  fact  that  the  prosecutor  is 
an  honorably  discharged  Union  soldier.  The 
rest  of  the  certificate  Is  not  authorized  by 
the  provision  of  the  United  States  statute 
above  referred  to.  It  is  a  mere  statement 
by  the  certifying  officer  of  what,  in  his  opin- 
ion, the  records  of  his  office  show;  and  this, as 
was  said  in  discussing  the  effect  of  the  cer- 
tificates made  by  the  adjutant  general  of 
this  state,  Is  without  evidential  value. 

This  comprises  all  the  evidence  produced 
by  the  prosecutor  to  show  his  right  to  the 
enjoyment  of  the  privileges  bestowed  by  the 
act  of  1895  upon  honorably  discharged  Union 
soldiers,  and  it  seems  to  me  that  It  fails  to 
demonstrate  the  existence  of  such  right. 
The  prosecutor  did  not  offer  himself  as  a  wit- 
ness lp  his  own  behalf,  but  he  was  called  by 
the  defendants,  and,  on  their  examination, 
testified  that  he  enlisted  as  a  soldier  in  the 
fall  of  1861  for  three  years,  and  served  un- 
til February  1,  1862,  at  which  time  he  left 
his  regiment,  without  the  permission  of  his 
superior  officers,  so  far  as  his  testimony 
shows,  and  never  returned  to  it,  or  took  any 
further  part  In  the  war  of  the  Rebellion. 
The  corporal  of  his  company  was  examined 
as  a  witness,  and  testified  that  the  pros- 
ecutor left  his  company  on  the  date  last  men- 
tioned, without  leave,  with  two  or  three  oth- 
er members  of  the  company,  and  was  sub- 
sequently reported  as  a  deserter.  Now,  as- 
suming that  all  the  facts  contained  In  the 
various  certificates  offered  by  the  prosecutor 
have  been  proved,  and  taking  them  in  con- 
nection with  the  prosecutor's  own  statement, 
the  situation  is  this:  He  enlisted  as  a 
soldier  In  the  war  of  the  Rebellion  on  Sep- 
tember 14,  1861,  for  three  years,  and  served 
until  February  1,  1S62,  when  he  deserted, 
and  never  afterwards  returned  to  his  regi- 
ment, or  took  any  further  part  in  the  war. 
In  January,  1865,  by  furnishing  a  substitute, 
he  was  relieved  from  the  stigma  of  being  re- 
corded In  the  archives  of  the  war  depart- 
ment as  a  deserter,  and  was  recorded  as 
having  been  "discharged  the  service."  Such 
a.  discharge  as  this  is  clearly  not  the  honor- 
able discharge  which  the  legislature  of  this 
state  bad  in  mind  as  entitling  the  veterans 
of  the  late  war  to  special  consideration  at 
its  bands,  and  as  Justifying  it  in  providing 


for  their  retention  in  our  civil  service  dur- 
ing good  behavior.  The  writ  should  be  dis- 
charged, with  costs. 


STATE  (BENSON  et  al.,  Prosecutors)  v.  IN- 
HABITANTS OP  TOWNSHIP  OP 
BLOOMFIELD  et  al. 
(Supreme  Court  of  New  Jersey.     Feb.  20,  1896.) 
Special  Laws— Glen  Ridge  Borouoh— Taxation. 

1.  The  act  in  relation  to  borough  commis- 
sions passed  March  7,  1882,  the  act  for  the  forma- 
tion of  boroughs  passed  in  1890,  and  the  act  for 
the  formation  of  boroughs  passed  in  1891,  are  of 
doubtful  constitutionality,  and,  if  valid,  supple- 
ments to  the  borough  act  of  1878  are  not  uncon- 
stitutional because  they  do  not  apply  to  local  gov- 
ernments organized  under  either  of  those  tnree 
acts. 

2.  By  force  of  the  supplements  of  March  6, 
1888,  March  23,  1888,  and  March  7, 1895,  to  the 
borough  act  of  1878,  all  taxes  to  be  assessed  and 
collected  in  the  borough  of  Glen  Ridge,  except 
school  taxes,  are  to  be  assessed  and  collected  by 
the  borough  assessor  and  collector.  The  supple- 
ment passed  April  24,  1888,  does  not  change  the 
law  in  that  respect. 

3.  Supplements  to  the  borough  act  of  1878 
are  not  unconstitutional  because  they  do  not  ap- 
ply to  boroughs  incorporated  by  special  charters 
before  the  constitutional  amendments  prohibiting 
special  legislation  were  adopted. 

4.  Glen  Ridge  still  constitutes  part  of  Bloom- 
field  school  district,  and  school  taxes  cannot  be  as- 
sessed by  the  borough  assessor. 

(Syllabus  by  the  Court) 

Certiorari,  on  the  prosecution  of  one  Benson 
and  others,  against  the  Inhabitants  of  the 
township  of  Bloomfleld  and  others,  to  review 
an  assessment.     Proceedings  set  aside. 

Argued  November  term,  1895,  before  DB- 
PUE,  VAN  SYCKEL,  and  GUMMERE,  JJ. 

Rlker  &  Riker,  for  prosecutors.  Gallagher 
&  Richards,  for  defendants. 

VAN  SYCKEL,  J.  The  writ  brings  before 
the  court  certain  taxes  assessed  by  the  assess- 
or of  the  township  of  Bloomfleld  against  the 
prosecutors,  who  are  residents  of  the  borough 
of  Glen  Ridge,  the  property  assessed  being  al- 
so in  the  said  borough.  The  reasons  relied  up- 
on for  reversal  are  substantially:  (1)  That  by 
reason  of  the  supplements  to  the  borough  act 
passed  April  5,  1878  (P.  L.  403),  under  which 
said  borough  is  incorporated,  the  power  to 
levy  and  collect  said  taxes  is  lodged  exclusive- 
ly In  the  assessor  and  collector  of  said  bor- 
ough. (2)  That  Glen  Ridge  Is  a  separate 
school  district,  and  Is  entitled  to  assess  and 
collect  Its  own  school  tax. 

In  State  v.  Borough  of  Clayton,  53  N.  J. 
Law,  277,  21  Atl.  1026,  this  court  held  the 
borough  act  of  April  5,  1878,  to  be  valid  and 
constitutional.  Under  various  supplements 
passed  to  said  act  up  to  the  year  1888',  the 
township  assessed  and  collected  all  taxes 
within  the  borough.  The  borough  was  sub- 
ject to  all  township  taxes  except  road  tax, 
and,  In  addition  thereto,  was  subject  to  a 
borough  road  tax  and  a  tax  for  borough  pur- 
poses, not  to  exceed  50  cents  on  the  (100  of 
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valuation.  A  supplement  to  the  borough  act 
of  1878  was  passed  March  6,  1888  (P.  L.  140), 
which  has  been  construed  by  this  court  to 
give  boroughs  formed  under  the  act  of  1878 
power  to  assess  and  collect  their  taxes  for 
borough  purposes,  but  not  the  county  and 
township  taxes  within  said  boroughs.  Waln- 
wright  v.  Craig,  51  N.  J.  Law,  462,  17  Atl. 
955.  A  further  supplement,  passed  March  23, 
1888  (P.  L.  226),  has  been  held  by  this  court 
to  authorize  and  require  the  borough  assess- 
or and  collector  to  assess  and  collect  all  tax- 
es which  are  to  be  assessed  and  collected  in 
said  borough.  Maxson  v.  Segoine,  53  N.  J. 
Law,  339,  26  Atl.  963;  Morrill  v.  Simpklns, 
53  N.  J.  Law,  582,  22  Atl.  57.  The  power 
and  duty  of  the  borough  assessor  and  collect- 
or under  this  legislation  to  assess  aud  collect 
all  taxes  to  be  raised  within  the  borough,  ex- 
cept school  taxes,  are  indisputable. 

It  is  claimed,  however,  by  the  defendants, 
that  a  further  supplement  to  the  act  of  April 
5,  1878,  passed  April  24,  1888  (P.  L.  539). 
restores  to  the  township  the  right  to  assess 
and  collect  the  borough  taxes.  This  supple- 
ment provides  that  the  supplement  of  March 
15,  1881  (P.  L.  115),  shall  be  amended  to  read 
as  follows:  "That  it  shall  and  may  be  lawful 
for  the  council  of  every  borough  organized 
and  formed  under  the  act  to  which  this  is  a 
supplement  to  order  and  cause  to  be  assess- 
ed and  raised  by  tax  every  year  such  sum  or 
sums  of  money  not  exceeding  fifteen  hundred 
dollars  in  any  one  year  as  they  shall  deem 
expedient  for  the  current  expenses  of  such 
borough,  which  sum  so  designated  being  cer- 
tified to  by  the  mayor  and  clerk  shall  be  as- 
sessed and  collected  the  same  as  provided  for 
and  directed  In  the  act  to  which  this  is  a  sup- 
plement." A  proviso  follows,  authorizing  the 
mayor  and  council  of  the  borough  to  exempt 
from  municipal  taxation  certain  manufactur- 
ing corporations.  The  supplement  of  1881  is 
in  no  respect  changed  except  by  the  addition 
of  said  proviso.  The  supplement  of  1881,  as 
well  as  the  amendatory  supplement  of  1888, 
relates  only  to  the  sum  raised  exclusively  for 
borough  purposes,  and  the  utmost  effect  that 
under  any  interpretation  can  be  claimed  for 
it  Is  that  it  deprived  the  borough  of  the  pre- 
viously existing  -right  to  assess  and  collect 
the  taxes  for  borough  purposes,  but  left  in 
the  borough  the  duty  to  assess  and  collect  the 
county  and  township  taxes  for  which  it  was 
liable.  Such  could  not  have  been  the  legisla- 
tive Intent,  nor  is  it  the  correct  construction 
of  this  enactment.  This  amendatory  act  is 
a  supplement  to  the  act  of  April  5,  1878,  and 
the  provision  in  it  that  the  taxes  to  be  as- 
sessed under  it  "shall  be  assessed  and  collect- 
ed the  same  as  provided  for  and  directed  in 
the  act  to  which  it  is  a  supplement"  means 
in  the  manner  provided  fcr  in  the  act  of  1878 
as  (t  stood  on  the  24th  of  April,  1888;  that  is, 
the  act  of  1878  as  amended  up  to  that  date. 
The  act  of  1878  had  then  no  existence  except 
in  Its  amended  form.  There  is  no  repealing 
clause  In  the  last-named  supplement,  nor  Is 


there  any  indication  of  an  intention  to  repeal 
the  two  before-mentioned  supplements  passed 
at  the  session  of  1888.  This  act  of  April  24, 
1888,  so  far  as  it  amends  the  act  of  1881,  Is 
in  conformity  with  the  constitutional  require- 
ment, the  section  amended  being  set  out  at 
length;  but  it  cannot  have  the  effect  to  re- 
vive the  provisions  in  the  act  of  1878,  which 
before  then  had  been  repealed,  giving  the 
township  the  right  to  assess.  That  part  of 
the  act  of  1878  Is  not  set  out  in  this  act  of 
1888,  as  required  by  article  4,  g  7,  subset-. 
4,  of  the  constitution.  If  this  interpretation 
is  not  adopted,  the  result  is  not  affected.  The 
right  of  the  borough  to  assess  and  collect  is 
recognized  and  guarantied  by  a  further  sup- 
plement to  the  act  of  April  5,  1878,  passed 
March  7,  1895  (P.  L.  210).  This  supplement 
provides  "that  all  boroughs  existing  within 
the  limits  of  the  townships  of  this  state  in- 
corporated under  the  act  to  which  this  is  a 
supplement  shall  hereafter  be  entirely  sep- 
arate and  Independent  in  all  matters  of  local 
government  from  the  townships  out  of  which 
said  boroughs  have  been  created."  By  force 
of  the  acts  of  March  6,  1888,  March  23,  1888. 
and  March  7,  1895,  if  valid,  the  borough  was 
disconnected  from  the  township,  and  vested 
with  the  power  of  assessing  and  collecting  its 
own  taxes. 

The  defendants  Insist  that  there  Is  one  un- 
constitutional feature  common  to  all  these 
acts.  The  alleged  Infirmity  Is  that,  In  terms, 
they  apply  only  to  boroughs  created  under 
the  law  of  April  5,  1878,  and  do  not  apply  to 
boroughs  previously  existing  under  special 
charters;  nor  to  borough  commissions  formed 
under  the  act  of  March  7,  1882  (P.  L.  48); 
nor  to  boroughs  formed  under  the  act  for 
the  formation  of  boroughs  passed  in  1890 
(P.  L.  58) ;  nor  to  boroughs  formed  under  the 
act  for  the  formation  of  boroughs  passed  in 
1891  (P.  L.  280).  By  the  borough  act  of 
April  5,  1878,  the  Inhabitants  of  any  town- 
ship or  part  of  a  township  in  this  state,  em- 
bracing an  area  not  to  exceed  four  square 
miles,  and  containing  a  population  not  ex- 
ceeding 5,000,  may  become  a  borough  In  the 
manner  prescribed  by  the  act  The  act  of 
March  7, 1882,  provides  for  the  incorporation 
of  borough  commissions  with  an  area  not 
exceeding  two  square  miles,  and  a  population 
not  exceeding  3,000.  The  act  of  1890  pro- 
vides for  the  incorporation  of  boroughs  with 
an  area  not  exceeding  two  square  miles,  and 
a  population  not  less  than  200.  The  act  of 
1891  provides  for  the  incorporation  of  bor- 
oughs with  an  area  not  exceeding  two  square 
miles,  and  a  population  not  less  than  200. 
These  acts  contain  no  repealing  clause,  and 
it  is  manifest  that  neither  one  was  intend- 
ed to  repeal  or  in  any  wise  to  modify  the  act 
or  April  5, 1878.  It  has  been  so  adjudged  by 
this  court  in  Green  v.  Clarke,  56  N.J.  Law. 
62,  27  Atl.  924.  The  act  of  1878  provides  a 
mode  for  incorporating  boroughs  which  may 
be  adopted  by  those  localities  which  are  em- 
powered to  incorporate  under  either  of  the 
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ild  three  acts  passed  since  that  time.  If 
e  classification  of  boroughs  and  borough 
unmissions  by  the  three  acts  last  named  is 
uuded  upon  substantial  differences,  then  lo- 
1  governments  organized  thereunder  constl- 
te  classes  separate  and  distinct  from  bor- 
ighs  formed  under  the  act  of  1878,  and  sup- 
ements  to  the  latter  act  would  not  be  appro- 
late  to,  and  need  not  Include,  them.  But, 
the  classification  is  Illusory,  then  the  acts 

18S2,  1SD0,  and  1S91,  although  general  in 
rm,  are  in  fact  special  and  local,  and  there- 
re  void.  Supplements  to  the  act  of  1878 
■uld  not  legally  extend  to  unconstitutional 
■is.  The  act  of  1878  is  general,  and  may 
!  applied  to  the  cases  for  which  the  subse- 
leut  laws  were  framed.  The  populations 
scribed  in  the  three  later  acts  are  within 
e  classification  adopted  in  the  act  of  1878, 
id  there  does  not  appear  to  be  anything  dls- 
uctive  in  their  character  or  circumstances 

constitute  a  legal  basis  for  such  leglsla- 
>n.  It  Is  difficult  to  conceive  how  four  sev- 
al  laws,  providing  different  modes  of  or- 
inizing  boroughs  for  the  same  class  of  pop- 
ation,  can  be  general.  Each  of  these  three 
:ts  passed  since  1878,  in  its  turn,  creates 
versify,  and  destroys  the  generality  which 
e  act  of  1878  created.  If  these  acts  are 
did.  there  is  no  limit  to  the  number  of  like 
(s  which  may  be  passed  to  add  to  the  be- 
lldcrlng  confusion  and  uncertainty  which 
>w  exists  in  this  branch  of  our  statute  law. 
multiplicity  of  acts  have  been  passed  ap- 
ixeutly  without  regard  to,  and  certainly 
ithout  any  correct  understanding  of,  pre- 
ous  legislation  upon  the  same  subject,  so 
at  it  is  not  possible  for  the  courts  to  assert 
ith  great  confidence  what  is  their  true  ln- 
rpretation  and  effect.  If,  in  the  laws  af- 
cting  the  controversy  between  us,  the  con- 
itutional  guaranties  have  been  disregarded, 
is  not  in  the  legislation  supplemental  to 
e  act  of  1878,  but  in  multiplying  laws  sub- 
qucut  to  that  act,  which  in  their  operation 
id  effect  are  special  and  local,  and  produc- 
re  of  that  diversity  which  is  inimical  to 
e  organic  law. 

The  question  whether  the  aforesaid  sup- 
ciuents  to  the  act  of  1878  are  unconstitu- 
jiial  because  they  do  not  apply  to  boroughs 
•eviously  existing  by  special  charters  re- 
alns  to  be  considered.  At  the  time  of  the 
loptlon  of  the  amendments  to  our  constitu- 
m  prohibiting  special  legislation,  there  was 
'eat  diversity  In  the  special  charters  of  the 
irious  boroughs,  as  well  as  in  those  of 
was  and  cities  in  the  state.  Without  re- 
>aling  all  special  charters,  it  was  not  possi- 
e  to  legislate  so  that  all  cities  should  have 
uniform  government  and  that  all  boroughs 
ould  have  a  uniform  government.  It  has 
■ver  been  suggested  that  legislation  would 
>t  be  general  unless  that  result  was  attain- 
I.  Legislation  providing  a  scheme  for  the 
rmatlon  and  government  of  new  muniei- 
illties  is  general,  and  not  special  and  local, 

tlie  contemplation  of  the  constitution,  if 


the  law  applies  to  all  of  a  class  of  munici- 
palities created  thereunder  after  the  adop- 
tion of  the  constitutional  amendments.  A 
general  law  for  the  formation  of  new  cities 
could  not  be  made  applicable  to  all  cities 
previously  existing  under  special  charters 
without  creating  the  greatest  confusion.  If 
the  supplements  of  1888  and  1895  to  the  act 
of  April  5,  1878,  must,  to  be  valid,  be  made 
to  include  previously  existing  boroughs  under 
special  charters,  how  can  the  original  act  of 
1878  be  upheld,  as  it  has  no  application  to 
such  boroughs?  m  my  Judgment,  the  test 
is  whether  the  act  of  1878  would  be  valid  if 
the  provisions  contained  in  the  acts  of  1888 
and  1895  had  been  Incorporated  in  it  when  it 
was  originally  passed.  I  can  see  no  reason 
why  the  legislature  could  not  have  included 
those  provisions  in  the  act  of  1878.  The 
trainers  of  the  constitution  did  not  intend 
to  disturb  the  past.  They  exacted  uniform 
and  general-  legislation  for  the  future.  The 
law  was  general  in  providing  that  all  bor- 
oughs created  under  it  should  conform  to  Its 
provisions.  Such  boroughs  constituted  a 
class  for  legislation  to  which  boroughs  under 
special  charters  do  not  belong.  If  the  sup- 
plements under  consideration  had  in  terms 
been  extended  to  boroughs  under  special 
charters,  they  would  have  been  unconstitu- 
tional, as  that  would  not  have  been  within 
the  title  of  such  acts.  In  my  opinion,  the  leg- 
islation upon  which  the  borough  rests  its 
authority  to  assess  and  collect  its  own  taxes 
is  valid  and  constitutional. 

In  the  case  of  Alsbath  ▼.  Phllbrtck,  SO  N. 
J.  Law,  681,  15  Atl.  579,  the  infirmity  was 
that  the  act  applied  only  to  seaside  resorts; 
other  boroughb  having  all  but  that  one  fea- 
ture were  not  made  subject  to  the  act.  The 
school  taxes  are  affected  by  other  legislation. 
The  reason  relied  upon  In  regard  to  those 
taxes  is  that  Glen  Kidge  is  a  separate  school 
district,  and  is  required  to  raise  money  for 
school  purposes  through  its  own  taxing  offi- 
cers. The  act  of  May  25,  1894  (F.  L.  506), 
is  relied  upon  to  establish  this  proposition. 
The  twenty-fourth  section  of  that  act  pro- 
vides "that  each  city,  borough  and  incor- 
porated town  shall  be  a  school  district  sep- 
arate and  distinct  from  the  township  school 
district"  This-  language,  If  unaffected  by 
other  legislation,  would  make  a  separate 
school  district  of  every  borough.  The  act  of 
March  22,  1895  (P.  L.  503),  5  3,  provides  that 
each  city,  town,  borough,  and  incorporated 
town  which  contains  400  or  more  children 
between  the  ages  of  5  and  18  years  shall  be 
a  school  district  separate  and  distinct  from 
the  township  school  district,  but,  if  less  than 
400  such  children,  it  shall  be  a  part  of  the 
township  school  district.  It  is  provided, 
however,  that  nothing  in  that  act  contained 
shall  be  construed  as  abolishing  any  school 
district  legally  constituted  at  the  time  the  act 
was  passed,  and,  further,  that  nothing  in 
said  act  contained  shall  apply  to  any  city, 
borough,  or  incorporated  town   where  pro- 
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ceedlngs  are  pending  for  the  Incorporation 
of  the  same  when  said  act  was  passed.  It  is 
admitted  that  Glen  Ridge  has  less  than  400 
children  between  the  ages  of  5  and  18  years, 
and  that  the  board  of  education  was  appoint- 
ed and  the  diBtrict  organized  in  June,  1895, 
After  the  act  of  March  22,  1895,  had  taken 
effect.  It  has  been  Judicially  determined 
that  the  borough  of  Glen  Ridge  became  in- 
corporated February  13,  1890.  Glen  Ridge  is 
not  within  the  second  proviso  of  the  act  of 
March  22,  1895.  There  were  no  proceedings 
pending  for  incorporation,  so  far  as  appears 
when  said  act  was  passed.  Nor  does  the 
act  of  May  25,  1894,  affect  or  apply  to  the 
Bloomfield  school  district,  because  that  was 
a  district  acting  under  a  special  charter  (P. 
L.  1849,  p.  200,  and  subsequent  amend- 
ments). Section  23  of  the  act  of  May  25, 
1894,  provides  that  said  act  shall  not  apply 
to  any  school  district  acting  under  a  special 
charter.  Bloomfield  school  district,  there- 
fore, is  not  affected  by  the  act  of  May  25, 
1894,  and  Glen  Ridge  cannot  upon  that  act 
support  its  claims  to  be  a  separate  school 
district.  Conover  v.  Parker  (N.  J.  Sup.)  31 
Atl.  769.  The  object  of  the  legislation  re- 
ferred to  was  to  prevent  the  dismemberment 
or  dissolution  of  school  districts  In  operation, 
and  which  had  acquired  property  rights. 

The  result  is  that  all  the  taxes  certified 
except  the  school  tax  were  Illegally  assessed 
by  the  assessor  of  the  township  of  Bloom- 
fleld. If  any  Irregularities  were  committed 
In  making  the  assessment  of  the  school  tax, 
it  will  be  the  duty  of  this  court,  on  proper 
application,  to  correct  them,  under  the  act  of 
1881  (P.  L.  194). 


STATE  (BOROUGH  OP  GLEN  RIDGE, 
Prosecutor)  v.  STOUT  et  al. 
(Supreme  Court  of  New  Jersey.     Feb.  20, 1896.) 
Special  Laws—  Legislative  Powers  —  Delega- 
tion—Municipal  Corporations— Creation. 

1.  The  act  entitled  "An  act  for  the  incorpo- 
ration of  cities,"  approved  March  22, 1895,  is  not 
unconstitutional  because  it  excepts  from  its  opera- 
tion territory  already  within  the  limits  of  any  in- 
corporated city  or  town,  and  does  not  except 
territory  within  the  limits  of  boroughs.  Cities 
and  towns  constitute  substantial  classes. 

2.  The  act,  in  providing  that  the  township 
committee  in  which  the  district  to  be  incorporated 
lies  may  determine  what  territory  shall  be  in- 
cluded in  or  excluded  from  the  proposed  city,  does 
not  illegally  delegate  legislative  functions. 

3.  The  fact  that  the  legislature  has  created  a 
municipality  without  bestowing  upon  it  all  the 
powers  necessary  tor  its  government  will  not  au- 
thorize the  court  to  declare  that  the  municipality 
has  not  a  legal  existence. 

4.  The  borough  of  Glen  Ridge,  incorporated 
under  the  act  of  1878,  is  a  municipality  separate 
and  distinct  from  the  township  of  Bloomfield,  and 
cannot  be  included  in  a  city  formed  under  the  act 
of  March  22,  1895,  by  a  petition  which  describes 
the  city  to  be  incorporated  as  lying  wholly  within 
the  township  of  Bloomfield. 

(Syllabus  by  the  Court) 

Certiorari,  on  the  prosecution  of  the  bor- 
ough of  Glen  Ridge,  against  C.  Lee  Stout  and 


others,  to  review  proceedings  taken  to  incor- 
porate the  city  of  Bloomfield.  Proceedings 
set  aside. 

Argued  November  term,  1895,  before  DE- 
PUE,  VAN  SYCKEL,  and  GUMMERE,  JJ. 

Rlker  &  Riker  and  Joseph  Coult,  for  prose- 
cutor. Richards  &  Gallagher  and  Thos.  N. 
McCarter,  for  defendants. 

VAN  SYCKEL,  J.  This  case  involves  the 
legality  of  the  proceedings  taken  to  incorpo- 
rate a  city  to  be  called  the  "City  of  Bloom- 
field," under  the  act  entitled  "An  act  for  the 
incorporation  of  cities,"  approved  March  22, 
1895  (P.  L.  551).  The  act  provides  "that  the 
inhabitants  of  any  district  lying  wholly  in 
one  county,  having  a  population  exceeding 
five  thousand,  not  including  any  territory  al- 
ready within  the  limits  of  any  incorporated 
city  or  town,  may  become  a  body  corporate 

by  the  name  and  title  of  the  city  of ," 

etc. 

Reasons  1  and  5  relied  upon  for  reversal 
are  that  the  territory  taken  for  the  new  city 
Includes  lands  already  In  the  borough  of  Glen 
Ridge,  which  is  claimed  to  be  a  "town,"  with- 
in the  meaning  of  the  act  of  1895;  and  that, 
it  said  borough  is  not  regarded  as  a  town, 
then  the  act  is  local  and  special,  because  It 
excepts  only  cities  and  towns.  The  classifi- 
cation in  the  act  Is  alleged  to  be  Illusory. 
The  word  "town"  Is  used  in  our  legislation 
in  various  senses,  but  a  reference  to  the  bor- 
ough act  win  show  conclusively  that,  in  leg- 
islation upon  that  subject,  "boroughs"  are 
not  included  when  the  word  "town"  is  used. 
In  the  supplement  of  April  22, 1886,  to  the  bor- 
ough act  of  1878,  under  which  Glen  Ridge  Is 
Incorporated,  it  is  provided  "that  a  borough 
government  may  be  formed1  under  this  act 
and  the  act  to  which  it  is  a  supplement,  by 
the  inhabitants  of  any  portion  of  this  state, 
now  subject  to  the  government  of  commis- 
sioners, or  a  police  and  sanitary  board,  or  any 
other  form  of  municipal  government  other 
than  that  of  an  Incorporated  city  or  town." 
Supp.  Revision,  p.  53,  i  1.  This  shows  the 
distinction  in  the  legislative  mind  between 
boroughs  and  towns.  Boroughs  cannot  be 
formed  out  of  territory  already  part  of  a  city 
or  town.  The  word  "town,"  in  the  act  of 
1895,  does  not  Include  boroughs.  By  the  act 
of  1888  (P.  L.  483),  for  the  formation  of 
towns,  boroughs  may  be  Incorporated  as 
towns,  showing  that  the  legislature  regards 
towns  as  a  higher  grade  of  municipality  than 
boroughs,  and  they  are  given  all  powers  nec- 
essary to  conduct  local  government  as  fully 
as  cities  in  most  respects.  Boroughs  which 
are  of  an  inferior  class  are  prohibited  by  the 
supplement  of  1886  to  the  borough  act  to  ap- 
propriate the  territory  of  cities  and  towns 
which  constitute  a  higher  class;  but  cities 
and  towns  may  absorb  boroughs,  for  thereby 
they  would  be  elevated  to  a  higher  plane. 
The  power  of  the  legislature  to  enact  general 
laws  providing  for  tbe  transition  from  a  low- 
er to  a  higher  grade  of  municipality  is  rec- 
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denized  by  the  court  In  State  v.  Borough  of 
Clayton,  63  N.  J.  Law,  277,  21  Ati.  1026. 
There  la  therefore  a  substantial  reason  for 
withdrawing  towns  from  the  operation  of  the 
act  of  1895  which  does  not  apply  to  boroughs. 
The  exclusion  of  towns  and  the  inclusion  of 
l>orough8  is  not  arbitrary  or  Illusory.  If  this 
is  not  true,  it  is  difficult  to  perceive  how  the 
act  for  the  incorporation  of  boroughs  and  the 
act  for  the  formation  of  towns  can  both  be 
constitutional.  Cities  and  towns  constitute 
substantial  classes.  Boroughs  and  territory 
subject  to  the  government  of  commissioners, 
or  of  a  police  and  sanitary  board,  or  other  lo- 
cal boards,  are  not  within  either  class.  It  is 
competent  for  the  legislature  to  pass  a  law 
for  the  formation  of  cities  authorizing  the  In- 
clusion of  boroughs,  and  excluding  towns, 
provided  all  boroughs  are  included  and  the 
law  Is  made  applicable  to  all  counties.  Such 
a  law  Is  general,  and  not  special.  It  pro- 
vides for  the  cities  so  constituted  a  uniform 
system  of  government,  and  prevents  the  di- 
versity to  which  the  constitution  is  inimical. 
These  reasons  cannot  prevail. 

Reason  2  is  that  said  act  attempts  to  delegate 
th-»  legislative  power  in  contravention  of  the 
constitution.  It  provides  that  the  township 
committee  In  which  the  district  to  be  incor- 
porated lies  shall  meet  for  the  purpose, 
among  other  things,  of  hearing  complaints 
that  territory  has  been  unreasonably  includ- 
ed or  excluded,  and  of  changing  boundaries 
of  the  proposed  city  at  their  discretion.  In 
re  Ridgefleld  Park,  54  N.  J.  Law,  288,  23  Ati. 
<>74,  is  relied  upon  to  support  this  proposi- 
tion. That  case  decided  that  the  power  to 
determine  and  adjudge  within  what  territory 
the  resident  voters  should  be  permitted  to 
assume  municipal  existence  and  authority 
cannot  lawfully  be  committed  to  a  Justice  of 
the  supreme  court  The  principle  which  un- 
derlies the  case  does  not  apply  here.  The 
learned  Justice  who  delivered  the  opinion  of 
the  court  in  that  case  also  delivered  the  opin- 
ion in  the  late  case  of  McLaughlin  v.  Mayor, 
etc..  of  City  of  Newark,  30  Ati.  543.  in  which 
the  act  of  May  16,  1894  (P.  L.  387),  giving 
mayors  of  cities  of  the  first  class  power  to 
appoint  a  commission  to  divide,  cities  into 
wards,  was  held  to  be  constitutional.  This 
ease  was  subsequently  affirmed  by  the  court 
of  errors  and  appeals,  and  disposes  of  the 
question  now  raised.     See  34  Ati.  13. 

The  third  reason  for  reversal  is  that  the 
act  of  1895  is  inoperative  and  void,  because 
it  fails  to  provide  a  system  of  government 
for  the  proposed  city.  The  seventh  section 
provides  that  there  shall  be  a  mayor  and  city 
council  consisting  of  a  councilman  from 
each  ward,  and  that  all  cities  Incorporated 
under  said  act  shall  be  governed  by  the  laws 
of  this  state  "relating  to  and  regulating  the 
government  of  cities,"  passed  April  24,  1S94 
(P.  L.  75).  The  city  may  be  legally  consti- 
tuted by  one  act,  and  the  legislature,  by 
another  act.  may  give  it  the  needed  powers 
of  government.   Lakewood  v.  Township  Com- 


mittee, 55  N.  J.  Law,  275,  26  Ati.  91.  The 
powers  given  In  this  case  may  be  inade- 
quate. If  so,  subsequent  legislation  will 
remedy  the  defect,  or  the  city  may  accept 
the  provisions  of  the  act  of  1894  above  refer- 
red to.  In  re  Cleveland,  52  N.  J.  Law,  189, 
19  Ati.  17.  The  fact  that  the  legislature  has 
created  a  municipality  without  bestowing 
upon  it  all  the  powers  necessary  for  its  prop- 
er government  will  not  authorize  this  court 
to  declare  that  the  municipality  has  not  a 
legal  existence. 

The  fourth  reason  for  reversal  is  that  the 
petition  for  the  formation  of  said  city  In- 
correctly states  that  the  territory  included 
in  the  boundaries  set  forth  therein  lies  whol- 
ly within  the  township  of  Bloomfield,  where- 
as, in  fact,  it  embraces  all  of  the  borough 
of  Glen  Ridge,  except  a  small  portion,  which 
contains  only  seven  of  its  inhabitants  and 
three  legal  voters.  This  raises  the  question 
whether  the  borough  of  Glen  Ridge  still 
forms  a  part  of  the  township  of  Bloomfield, 
to  such  an  extent  that,  in  the  petition  for  the 
proposed  new  city  of  Bloomfield,  It  was  cor- 
rectly described  as  lying  wholly  within  the 
township  of  Bloomfield.  A  borough  formed 
under  the  borough  act  of  1878,  before  that 
act  was  amended,  undoubtedly  constituted 
part  of  the  township  out  of  which  It  was 
carved.  Supplements  to  that  act  have  been 
passed  from  time  to  time  diminishing  the 
control  of  the  township  In  respect  to  the 
affairs  of  the  borough,  until  by  force  of  the 
acts  of  March  6,  1888,  March  23,  1888,  and 
March  7,  1895,  boroughs  Incorporated  under 
the  act  of  1878  are  entirely  separate  and  in- 
dependent In  all  matters  of  local  government 
from  the  township  out  of  which  they  are  cre- 
ated. That  these  acts  are  constitutional,  and 
that  such  is  their  effect,  is  adjudged  by  this 
court  in  Benson  v.  Inhabitants  of  Township 
of  Bloomfield  (decided  at  the  present  term  of 
this  court)  33  Ati.  855.  Glen  Ridge,  however, 
is  not  entitled  to  elect  a  member  of  the  board 
of  chosen  freeholders,  because  its  population 
is  less  than  2,000.  It  also  appears  that,  un- 
der an  act  passed  in  1894  (P.  L.  254),  the 
township  of  Bloomfield  entered  upon  the 
construction  of  a  sewer  system  for  the  entire 
township,  under  which  large  obligations  had 
been  incurred  before  Glen  Ridge  was  Incor- 
porated. "The  act  of  1894,  still  in  force,  au- 
thorizes assessments  to  be  made  for  the  cost 
I  of  these  sewers.  The  borough  of  Glen  Ridge, 
|  therefore,  may  be  subject  to  certain  duties 
and  obligations  by  reason  of  the  fact  that  It 
was  formed  out  of  the  township  of  Bloom- 
field, but,  nevertheless,  It  has  a  separate 
entity  as  a  political  subdivision  of  the  state, 
and  the  city  which  it  was  proposed  to  incor- 
porate was  not  properly  described  as  being 
wholly  In  the  township  of  Bloomfield.  Both 
the  petition  and  notices  given  thereunder 
were  misleading  and  defective.  The  terri- 
tory of  Glen  Ridge  may,  for  some  purposes, 
be  dealt  with  as  part  of  the  township;  so 
the  township,  for  some  purposes,  is  part  of 
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the  county,  and  the  county  part  of  the  state; 
yet  that  does  not  change  the  fact  that  Glen 
Ridge  is  a  separate  municipality,  and  the 
notice  and  petition  were  bound  to  recognize 
that  fact  in  order  to  be  a  basts  for  extinguish- 
ing the  borough  existence.  It  might  with 
equal  propriety  and  reason  be  claimed  that 
under  a  petition  for  the  formation  of  a  city 
wholly  out  of  the  township  of  Amwell,  in  the 
county  of  Hunterdon,  the  town  of  Lambert- 
ville  could  be  included,  because  it  had  once 
been  a  part  of  the  township.  The  township 
of  Bloomfielu  consisted  of  the  territory  re- 
maining in  it,  after  Glen  Ridge  was  taken 
out  of  it,  and  nothing  more.  In  the  cases 
cited  in  the  able  and  elaborate  brief  of  coun- 
sel for  the  defendants  on  this  question,  there 
is  no  support,  In  my  Judgment,  for  t*e  certi- 
fied proceedings  as  against  this  objection. 
For  the  reason  last  discussed,  the  certified 
proceedings  must  be  vacated  and  set  aside, 
with  costs. 


NATIONAL  DOCKS  &  N.  J.  J.  C.  RT.  CO.  t. 
PENNSYLVANIA  R.  R.  et  al.     . 

(Court  of  Chancery  of  New  Jersey.     Jan.  22, 
1896.) 

Railroad  Companies — Condemnation  fob  Cross- 
ing— Tendeb— Plax  of  Cbossing. 

1.  The  attorney  who  represented  in  con- 
demnation proceedings  the  lessor  and  the  lessee 
of  a  railroad  across  which  another  railroad  com- 
pany had  condemned  land  for  a  crossing  is  a 
proper  person  to  whom  to  make  tender  of  the 
sum  awarded  for  damages. 

2.  The  general  railroad  act  (Revision,  p. 
929,  §  101),  relative  to  condemnation  proceed- 
ings, provides  that  if  the  party  entitled  to  re- 
ceive the  amount  foirjd  by  the  jury  shall  refuse 
to  receive  the  samp,  then  the  payment  of  said 
amount  into  the  jircuit  court  shall  be  deemed 
a  legal  payment.  Held,  that  a  tender  of  the 
principal  sum  with  interest,  followed,  after  a 
refusal  to  accept  the  same,  by  payment  into 
court,  stops  the  running  of  interest  on  an  award 
for  land  taken  by  condemnation. 

3.  Interest  on  the  sum  awarded  for  land 
taken  by  condemnation  should  be  computed  from 
the  entry  of  judgment,  and  not  from  the  rendi- 
tion of  the  verdict. 

4.  Though  complainant  railroad's  proposed 
plan  to  cross  defendant  railroad's  yards  by  tun- 
neling under  the  trucks  in  said  yards,  will  neces- 
sitate the  elevation  and  cutting  of  several  of 
defendant's  tracks  at  a  time,  and  thereby  tem- 
porarily subject  defendant  to  inconvenience  and 
increased  expense  in  the  management  of  its  road, 
but  it  appears  that  by  the  exercise  of  skill  in  ad- 
justing its  yard  operations  to  the  new  conditions 
It  will  be  able  to  carry  on  its  business,  and  that 
any  other  plan  of  crossing,  while  possible,  would 
entail  great  expense,  danger,  delay,  and  in- 
ferior work,  complainant  will  be  permitted  to  ex- 
ecute said  plan,  and  in  so  doing  will  be  protect- 
ed by  injunction. 

Bill  by  National  Docks  &  New  Jersey  Junc- 
tion Connecting  Railway  Company  against 
the  Pennsylvania  Railroad  and  others  to  en- 
join defendants  from  interfering  with  its  con- 
struction of  a  passage  for  its  road  across  tne 
route  of  defendants.     Decree  for  complainant 

The  bill  is  filed  by  the  National  Docks  & 


New   Jersey    Junction    Connecting    Railway 
Company  to  procure  an  injunction  restraining 
the  Pennsylvania  Railroad  Company  and  the 
United  New  Jersey  Railroad  &  Canal   Com- 
pany,  from   obstructing   the   complainant   in 
its  work  of  constructing  a  passage  for  a  rail- 
road across  the  route  of  the  defendants,  ac- 
cording to  a  certain  plan  of  crossing  annexed 
to  the  bill,  and  from  placing  and  maintain- 
ing cars  upon  certain  tracks  in  the  yard  of 
the  defendants  in  such  manner  as  to  prevent 
the  cutting  of  those  tracks.     The  catting  of 
the  tracks  mentioned  is  involved  In  the  plan 
of  crossing  adopted  by  the  complainant.    This 
plan  was  adopted  by  the  complainant  in  the 
trial  of  the  appeal  from  the  report  of  the 
commissioners   in   the   proceedings    for   con- 
demnation of  the  right  to  cross  the  yard  of 
the  defendants.     The  locality  where  the  road 
of  the  complainant  proposes  to  cross  that  of 
the  defendants  is  a  yard  known  as  the  "Wal- 
do Avenue  Yard."    This  yard  is  a  short  dis- 
tance from  the  elevated  terminal  station  of 
the  defendants  at  Jersey  City.     It  has  been 
operated   as   presently    used    for   about    five 
years.     The  locality   was   originally   an   ele- 
vated tract  of  land,  with  an  irregular  surface, 
lying  on  the  north  side  of  a  street  known  as 
"Railroad  Avenue."     This  surface,  by  exca- 
vation and  by  filling,  was  brought  to  a  grade 
requisite  for  Its  use  in  connection  with  the 
main  tracks  of  the  defendants,  as  those  tracks 
were  placed  upon  the  elevated  iron  structure 
which  now  supports  them  and  the  terminal 
station.     The  surface  of  this  yard  is  covered 
with  a  network  of  tracks,  and  these  tracks 
are  connected   with   the  terminal   passenger 
station   by  two  other   tracks.     The  yard   is 
used  for  the  purpose  of  distributing  the  cars 
of  the  trains  arriving  at  Jersey  City.     When 
a  train  reaches  the  terminal  station  and  dis- 
charges its  passengers,  it  Is  seized  by  a  yard 
engine,    and    drawn   up   to  this   yard.    The 
train  is  then  broken  up,  its  several  cars  are 
put  upon  different  tracks  in  the  yard,  where, 
with  other  cars  already  there  or  to  be  placed 
there,  they,  by  new  combinations,  form  new 
departing  trains.     The  cars  are  there  cleaned, 
the  air  brakes  tested  by  compressed  air  pro- 
duced in  a  boiler  house  and  carried  by  pipes 
through  the  yard.     The  cars  are  there  test- 
ed and  heated  with  steam  generated  in  boilers 
and    carried   by    pipes   along   the    southerly 
tracks  in  the  yard.     The  cars  are  there  wat- 
ered,  viz.    with   drinking   water  from   pipes, 
running  from  a  reservoir  through  the  yard. 
The  train,  when  so  prepared,  is,  when  need- 
ed,  pushed  into  the  terminal  station,  ready 
for  its  departure.     It  is  thus  perceived  that 
a  yard  of  this  character  somewhere  in  the 
vicinity  of  the  terminal  yard   (the  terminal 
yard  admittedly  not  having  the  capacity  for 
this  work)  is  an  indispensable  feature  in  the 
operation  of  defendants'  road.    As  already  ob- 
served, across  the  property  of  the  Pennsyl- 
vania Railroad   Company,   upon   which  this 
yard  is  placed,  the  complainant  claims  that 
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:  has  condemned  a  route  for  itself.  Over 
lite  route  of  crossing  so  condemned  there  are 
ow  in  place,  and  used  by  the  defendants, 

large  number  of  tracks;  the  three  most 
ortherly  being  those  over  which  the  passen- 
er  traffic  of  the  Pennsylvania  Railroad  Com- 
any  passes  to  and  from  the  terminal  sta- 
on,  and  the  next  southerly  being  the  west- 
onnd  engine  track  leading  to  the  roundhouse 
icated  within  the  yard;  then  a  short  dis- 
tnce  to  the  south  of  these  there  is  the  east- 
ound  engine  track,  leading  from  the  round- 
ouse  to  the  terminal  station;  then  there  are 
no  short  tracks  leading  to  the  coaling  plat- 
>rm.  To  the  south  of  these  tracks,  and  at 
>me  distance  from  them,  is  the  first  of  a 
sries  of  21  tracks  used  for  the  purposes  al- 
«dy  indicated.  These  21  tracks  are  located 
de  by  side,  as  closely  as  they  can  be  oper- 
ted,  and  with  no  space  to  the  north  or  south 
r  the  group  to  which  the  northerly  or  south- 
Iv  tracks  can  De  shifted.  The  manner  ot 
rasing  the  defendants'  property  upon  which 
lese  tracks  are  placed,  as  proposed  by  the 
>roplatnant,  involves  the  permanent  eleva- 
on  of  these  tracks  at  the  point  of  crossing, 
he  elevation  of  track  No.  1,  the  extreme 
mtherly  track,  above  its  present  position,  Is 
i  be  16  inches.  The  extent  of  the  elevation 
Iminishes  slightly  for  each  until  the  north- 
•ly  track  is  reached,  when  it  will  be  raised 
bout  7  Inches  above  its  present  position, 
he  plan  of  crossing  proposed  also  Involves 
le  disuse  of  3  of  the  21  tracks  during  the 
me  required  to  complete  the  structure 
hich  the  crossing  company  proposes  to  build, 
tated  in  detail,  the  method  of  the  proposed 
•ossiug  declared  by  the  complainant  is  this: 
he  complainant  will  excavate  across  the 
»rd  a  trench  54  feet  in  width,  upon  each 
de  of  which  a  wall  is  to  be  built,  and  rest- 
ig  upon  these  an  arch  was  to  be  sprung, 
pon  which  the  tracks  of  the  Pennsylvania 
ailroad  Company  are  to  be  supported.  The 
■own  of  this  arch  will  be  on  such  a  grade 
»  to  compel  the  elevation  of  these  tracks  in 
le  manner  and  to  the  extent  just  indicated, 
he  method  by  which  this  work  is  to  be  ex- 
mted  was  declared  at  the  trial  of  the  appeal 
■om  the  award  of  the  commissioners,  and 
iwn  this  declaration  the  damages  were  meas- 
red.  The  connecting  company  declared  that 
ley  will  begin  the  work  of  excavation  and 
mstruction  of  the  arch  at  the  southerly  side 
!  the  yard,  and  will  progress  with  the  same 
i  sections  northerly  from  the  point  of  be- 
Inning.  They  declared  that  the  connecting 
>mpany  will  remove  from  their  right  of  way 
le  three  southerly  yard  tracks  of  the  Penn- 
rlvania  Railroad,  being  tracks  Nos.  1,  2,  and 

upon  the  commencement  of  their  work,  and 
lereafter  will  keep  open,  during  the  prog- 
»s  of  their  work  across  said  yard  tracks, 
iree  of  the  yard  tracks  of  the  said  Pennsyl- 
ania  Railroad  crossing  the  route  of  the  con- 
Ktlng  company,  which  tracks  shall  be  adja- 
mt  to  each  other;  and  the  connecting  com- 


pany will  complete  their  arch  in  sections,  so 
that  when  yard  tracks  of  the  Pennsylvania 
Railroad  Company  in  excess  of  three  in  num- 
ber shall  be  removed  from  the  route  in  the 
course  of  construction,  an  opportunity  should 
be  afforded  concurrently  therewith  to  the 
Pennsylvania  Railroad  Company  to  relay  and 
restore  to  use  a  like  number  of  those  previ- 
ously removed  across  the  completed  section 
of  the  arch;  so  that  said  Pennsylvania  Rail- 
road Company,  during  the  contraction  of  said 
arch,  may  at  all  times  have  the  opportunity 
to  maintain  and  use  all  the  yard  tracks  ex- 
cept three.  It  was  farther  declared  that  the 
connecting  company  will  support  the  sides 
and  the  north  end  of  each  section  of  their 
excavation,  and  for  the  further  protection  of 
the  yard  tracks  next  north  of  and  adjacent 
to  each  section  excavated  will,  upon  begin- 
ning excavation  in  such  section,  place  string- 
ers under  such  track  across  the  route  of  the 
connecting  company,  commencing  with  yard 
track  No.  4,  and  when  that  track  is  taken 
up  will  shift  the  stringers  to  the  track  cross- 
ing the  route  next  north  of  the  second  sec- 
tion excavated,  and  so  on  across  the  yard; 
such  stringers  to  be  placed  in  the  manner 
usual  in  such  construction,  and  so  that  trains 
may  be  run  over  the  track,  until  such  tracks 
may  De  removed  by  the  connecting  company 
as  above  set  forth;  which  stringers  shall  be 
placed  under  each  track  in  such  manner  as 
to  leave  It  substantially  at  the  elevation  at 
which  it  may  be  found  at  the  time  the  string- 
ers are  put  in  place.  It  further  declared  that 
the  connecting  company  will  locate  the  north- 
erly line  of  the  most  northerly  section  but 
one  of  their  excavation  at  least  16  feet  south- 
westerly from  the  nearest  point  of  the  south- 
westerly rail  of  the  west-bound  engine  track, 
so  that  the  east-bound  engine  track  may  be 
operated  over  the  side  space  left  between  the 
excavation  and  the  west-bound  engine  track; 
the  center  line  of  the  east-bound  engine  track 
to  be  located  not  more  than  14  feet  distant 
from  the  center  line  of  the  west-bound  en- 
gine track  across  the  route  of  the  connecting 
company  during  the  progress  of  the  excava- 
tion in  said  section.  And  the  connecting 
company  will  not  remove  said  east-bound  en- 
gine track  from  said  location  until  the  arch 
shall  be  constructed  so  far  northerly  that  the 
east-bound  engine  track  can  be  shifted  and 
used  by  the  owners  across  the  completed  part 
of  the  arch,  If  they  desire  so  to  do. 

The  complainant  has  already  prosecuted  its 
work  nearly  to  the  line  of  track  No.  1,  and 
has  made  an  excavation  for  the  foundation. 
The  bill  charges  that  after  notice  to  the  de- 
fendants that  track  No.  1  would  soon  be  re- 
quired to  be  cut,  its  superintendent  replied 
that  he  was  instructed  to  protect  their  pos- 
session of  all  tracks  in  the  Waldo  avenue 
yard;  and  its  attorney  replied  that  they  in- 
tended to  maintain  their  tracks  at  all  haz- 
ards. This  Is  not  denied.  It  appears  also 
that  at  that  time  there  were  cars  standing 
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on  tracks  Nos.  1,  2,  and  3,  none  of  which 
were  removed,  save  temporarily,  to  be  re- 
placed by  other  cars;  that  defendants  caus- 
ed a  large  number  of  gondola  cars,  contain- 
ing ashes  and  cinders  and  other  refuse  to  be 
thrown  upon  the  slope  and  upon  the  work- 
men engaged  in  the  excavation  below,  and 
that  on  the  next  day  they  brought  a  number 
of  cars  loaded  with  stones,  which  stones  were 
disposed  of  In  the  same  manner.  The  prayer 
of  the  bill  Is  that  the  defendants  may  be  en- 
Joined  from  obstructing  the  complainant  In 
its  construction  of  its  railroad  upon  the  plan 
and  in  the  manner  stated,  and  from  placing 
and  maintaining  any  cars  within  the  route 
upon  tracks  Nos.  1,  2,  and  3,  until  complain- 
ant shall  have  completed  its  arch  across  said 
tracks;  and  from  maintaining  cars  or  other 
obstructions  upon  any  other  tracks  within 
complainant's  route,  under  which  they  desire 
to  excavate  in  the  progress  of  its  construc- 
tion. 

Charles  D.  Thompson  and  Charles  L.  Cor- 
bin,  for  complainant  James  B.  Vreden- 
burgh  and  R.  V.  Lindabury,  for  defendants. 

REED,  V.  C.  (after  stating  the  facts).  The 
defendants  at  the  start  raise  a  question 
which  lies  at  the  threshold  of  complainant's 
right  to  an  injunction.  This  question  does 
not  involve  the  manner  by  which  the  com- 
plainant proposes  to  cross  the  property  of  the 
defendants,  but  it  denies  the  existence  of  any 
right  whatever  in  complainant  to  come  with- 
in the  limits  of  defendants'  property.  The 
defendants  deny  that  the  complainant  has 
perfected  its  condemnation  proceedings  by  a 
legal  tender  of  the  amount  awarded  by  the 
Jury,  or  by  the  payment  into  court  of  the 
entire  amount  of  the  sum  due  to  the  defend- 
ants by  force  of  such  award.  The  facts  up- 
on which  those  inslstments  are  based  are 
these:  The  verdict  on  the  trial  of  the  ap- 
peal from  the  award  of  the  commissioners 
was  rendered  on  July  26,  1895,  for  the  sum 
of  $130,000.  Judgment  was  entered  upon 
that  verdict  on  July  31,  1896.  On  August 
1st  following  the  complainant  tendered  to 
James  B.  Vredenburgh  the  amount  of  $130,- 
000,  together  with  six  days'  Interest  upon 
that  sum.  Mr.  Vredenburgh  refused  to  ac- 
cept the  amount  tendered.  On  August  5th, 
on  notice  to  Mr.  Vredenburgh,  an  order  was 
made  that  the  amount  tendered  should  be 
taken  by  the  clerk  as  paid  Into  the  circuit 
court.  It  is  objected  first  that  the  tender  to 
Mr.  Vredenburgh  was  not  a  legal  tender  to 
the  defendants,  and  it  is  objected  secondly 
that  interest  from  the  time  of  the  verdict 
up  to  August  5th,  the  date  of  the  payment 
into  court,  should  have  been  paid  into  court 
with  the  principal  sum.  The  general  rail- 
road act  (Revision,  p.  929,  §  101)  provides: 
"That  In  case  the  party  or  parties  entitled  to 
receive  the  amount  •  •  •  found  by  the 
Jury,  shall  refuse  upon  tender  thereof  being 


made,  to  receive  the  same,  or  shall  be  out  or 
the  state,  or  under  any  legal  disability,  then 
the  payment  of  the  amount  found  as  afore- 
said, into  the  circuit  court  of  the  county 
wherein  the  said  land  lies,  shall  be  deemed  a 
legal  payment"  In  respect  to  the  existence 
of  this  condition  precedent  to  a  legal  pay- 
ment Into  court,  namely,  a  legal  tender,  or 
the  .existence  of  an  excuse  for  such  tender,  1 
am  of  the  opinion  that  the  condemning  com- 
pany did  all  that  they  were  called  upon  to 
perform.  In  reaching  this  conclusion,  I  do 
not  deem  it  necessary  to  Bay  that  in  all  cases 
of  condemnation  a  tender  to  the  attorney 
who  appears  in  the  condemnation  proceedings 
for  the  landowners  is  an  efficient  tender.  But 
as  the  parties  were  conditioned  in  this  case. 
If  a  tender  was  essential  at  all,  the  method 
adopted  in  making  it  In  this  Instance  seems 
the  only  one  possible.  The  interest  in  the 
land  condemned  was  a  double  interest.  The 
interest  of  the  United  New  Jersey  Railroad 
&  Canal  Company,  the  lessors,  however  shad- 
owy It  may  be,  as  well  as  that  of  the  Penn- 
sylvania Railroad  Company,  the  lessee,  Is 
represented  in  the  amount  awarded  by  the 
Jury.  Bright  v.  Piatt,  32  N.  J.  Eq.  3G2.  The 
amount  of  the  respective  interests  of  the 
lessor  and  lessee  in  this  single  sum  could  not 
be  measured  by  the  connecting  company.  No 
tender  of  a  less  amount  than  the  award  could 
have  been  made  to  either  company,  nor  could 
there  have  been  made  a  tender  to  either  of 
the  entire  amount,  for  they  were  not  Joint 
owners  of  the  property  condemned.  Under 
these  conditions',  a  tender  made  to  that  attor- 
ney who  had  represented  the  owners  of  all 
the  interests  condemned  during  the  condem- 
nation proceedings,  and  still  represents  them 
in  all  the  litigations  Involved  and  springing 
out  of  those  proceedings,  was,  In  my  judg- 
ment a  sufficient  tender.  It  may  be  remark- 
ed, in  addition,  that  the  Pennsylvania  Rail- 
road Company  is  a  foreign  corporation,  upon 
!  whom,  by  the  statute,  no  tender  need  have 
j  been  made,  as  a  condition  precedent  to  a 
payment  into  court 
Nor  do  I  think  that  an  Insufficient  sum 
{  was  paid  into  the  circuit  court.  If  the  ten- 
|  der  was  good,  it,  followed  by  payment  into 
!  court  stopped  the  running  of  Interest  from 

•  the  time  of  the  tender.  Now,  it  appears  that 
]  interest  was  paid  up  to  that  date.  Again,  the 
!  legal  evidence  of  the  final  conclusion  In  the 
',  appellate  proceedings  was  the  entry  of  Jiidjr- 
'  ment.     This  Is  an  essential  feature  on  ever? 

•  appeal.  This  was  so  held  by  the  court  of  er- 
I  rors  In  Rlngle  v.  Board,  56  N.  J.  Law.  OBI, 

29  Atl.  483,  in  construing  statutory  language 
In  respect  to  condemnation  proceedings, 
which  was  llngually  similar  to  .that  of  sec- 
tion 101  of  the  general  railroad  act  The  ver- 
dict became  a  finality  as  a  debt  when  the 
Judgment  waR  entered,  and  the  amount  of  in- 
terest from  that  time  to  the  date  of  the  pay- 
ment into  court  was  included  in  the  sum 
paid. 
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The  defendants  next  insist  that,  even  If  a 
right  to  cross  lias  been  condemned,  yet  the 
manner  of  crossing  proposed  by  the  com- 
plainant is  in  excess  of  such  right.  The  first 
proposition  in  support  of  this  Insistence  is 
that  the  cutting  of  the  three  tracks  as  pro- 
posed Is  the  exercise  of  an  exclusive  right 
pro  tanto  in  the  property  of  the  defendants; 
that  the  petition  and  amended  plan  of  the 
complainant  does  not  seek  to  acquire  ex- 
clusive possession  of  these  tracks;  and  that 
all  that  the  complainant  can  acquire  is  a 
use,  common  with  the  use  of  the  defendants, 
of  the  place  of  Intersection.  The  second 
proposition  is  that  the  cutting  of  these 
tracks  would  deprive  the  defendants  of  the 
right  to  fully,  fairly,  and  freely  exercise 
their  franchises.  The  third  proposition  is 
that  the  permanent  elevation  of  all  of  the 
defendants'  tracks  and  the  deprivation  of 
the  use  of  three  of  them  during  the  process 
of  constructing  the  proposed  tunnel,  if  it 
can  be  Justified  at  all,  can  only  be  vindicated 
upon  the  ground  that  such  interference  is 
absolutely  necessary  to  effect  a  crossing. 

In  considering  the  first  of  these  proposi- 
tions it  Is  essential  that  it  should  be  clearly 
understood  what  is  meant  when  it  speaks 
of  the  condemnation  of  an  exclusive  right  in 
defendants'  property.  The  proposition  that 
there  is  no  power  in  any  railroad  to  con- 
demn an  exclusive  right  in  the  property  of 
another  corporation,  is  too  well  settled  for 
any  present  discussion.  That  the  legislature 
could  have  conferred  by  express  grant  to 
this  class  of  public  corporations  power  to 
condemn  such  exclusive  right  is  undoubted; 
that  it  has  never  done  so  is  admitted;  and 
it  is  entirely  settled  that  from  the  general 
powers  to  condemn  this  right  does  not  flow. 
A  railroad  company  possesses  the  power 
under  such  a  grant  to  condemn  only  a  right 
to  cross,  the  use  at  the  point  of  crossing  re- 
maining common  to  both  roads.  Now,  it  is 
entirely  clear  that  the  proposition  of  de- 
fendants does  not  mean  that  the  plan  pro- 
posed results  in  the  permanently  exclusive 
use  of  any  of  the  property  of  defendants. 
It  can  only  import  that  there  will  be  a  tem- 
porary deprivation  of  the  use  of  the  three 
yard  tracks  during  the  period  required  for 
tunneling  and  arching  the  complainant's 
way;  for  It  cannot  be  pretended  that  the 
slight  permanent  elevation  of  the  yard 
tracks  will,  after  the  completion  of  the  work, 
preclude  the  use  of  those  tracks  by  the  de- 
fendants substantially  in  the  same  manner 
as  they  are  now  used.  So  the  question  re- 
solves itself  into  the  query  whether  the 
method  of  crossing  which  temporarily  puts 
Into  disuse  3  of  the  21  tracks  will  so  interfere 
with  the  operation  of  defendants'  road  as  to 
be  unwarranted  by  the  circumstances  under 
which  the  complainant  is  compolled  to  con- 
struct its  crossing.  This  question  will  be 
further  considered  hereafter. 

The  remarks  already  made  seem  for  the 


present  to  dispose  of  the  objection  that  the 
petition  and  amended  plan  do  not  seek  the 
condemnation  of  an  exclusive  use  of  defend- 
ants' tracks,  for  it  is  not  contended  by  the 
complainant  that  they  are  condemning  any 
exclusive  right  to  use  the  tracks  of  the  de- 
fendants. What  it  claims  is  that  in  effecting 
the  crossing,  which,  when  completed,  will 
leave  the  exclusive  use  of  those  tracks  in 
the  defendants,  they  have  the  right  to  tem- 
porarily interfere  with  those  tracks,  to  the 
extent  defined  in  the  plan.  Whether  such 
an  interference  is  justified  will,  as  already 
observed,  be  again  discussed.  In  respect  to 
the  second  proposition,  the  remarks  already 
made  are  in  a  degree  pertinent.  The  point 
involved  in  this  proposition  is  that,  If  thl» 
manner  of  crossing  will  prevent  the  defend- 
ants from  fully,  fairly,  and  freely  exercising 
their  franchises,  it  is  an  illegal  method. 
This  proposition  is  framed  in  conformity 
with  the  language  of  the  chancellor  in  de- 
livering the  opinion  of  the  court  of  errors- 
in  the  case  of  National  Docks  &  N.  J.  J.  O. 
Ry.  v.  United  Companies,  53  N.  J.  Law, 
217,  21  Atl.  570.  He  there  said  that  the 
manner  of  crossing  "Is  not  to  be  destructive 
of  the  ability  of  the  road  crossed  to  fully, 
fairly,  and  freely  exercise  its  franchises." 
In  that  case  the  question  was  whether  the 
crossing  company  could  adopt  a  plan  of 
crossing  which  involved  the  permanent  ele- 
vation of  the  main  line  of  the  defendants' 
road  3  feet  and  10  inches,  and  the  elevation 
of  Its  yard  above  its  then  grade  a  height 
ranging  from  3  feet  10  Inches  on  the  north 
to  8  feet  on  the  south.  It  was  in  respect  to 
the  permanent  result  of  this  crossing  upon 
the  franchises  of  the  crossed  company  that 
the  opinion  was  dealing,  and  it  laid  down 
the  rule  that  complainants,  by  their  crossing, 
could  not  destroy  the  ability  of  the  crossed 
company  to  exercise  its  functions  as  a  pub- 
lic corporation.  So  the  cases  cited  In  sup- 
port of  this  rule  are  in  this  respect  of  the 
same  character.  The  principal  one  Is  New 
Jersey  Southern  R.  Co.  v.  bong  Branch. 
Com'rs,  3U  N.  J.  Law,  28.  In  this  case  the 
commissioners  had  In  Id  out  a  street  longi- 
tudinally over  a  strip  of  land  belonging  to  the 
railroad  company,  upon  which  was  placed 
a  freight  track  in  use.  The  existence  of 
the  street,  Inasmuch  as  both  street  and 
railroad  could  not  exist  in  the  same  place, 
would  have  excluded  permanently  the  rail- 
road company  from  all  use  of  this  land. 
And  the  inability  of  the  commissioners,  un- 
der their  general  powers  to  condemn  for 
streets,  to  take  this  property,  was  put  upon 
the  ground  that  It  condemned  a  permanently 
exclusive  right  to  the  property  of  the  rail- 
road company.  In  the  case  of  New  York 
&  L.  B.  R.  Co.  T.  Drummond,  40  N.  J.  Law, 
644,  the  question  was  whether  a  public 
road  crossing  a  railroad  track  so  as  to  make 
necessary  the  permanent  removal  of  parts 
of  certain  platforms  laid  for  the  use  of  pas- 
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sengers  and  freight  was  the  legal  exertion 
of  the  power  to  condemn.  The  road  would 
permanently  displace  the  platform,  and  the 
court  held  that  the  parts  of  the  platform 
were  not  so  essential  to  the  enjoyment  of  the 
franchises  of  the  company  that  they  could 
not,  in  subservience  to  the  public  necessity 
and  convenience,  be  removed  out  of  the  way 
of  a  public  road,  in  National  tty.  Co.  v. 
Easton  &  A.  R.  Co.,  36  N.  J.  Law,  181,  the 
only  pertinent  ruling  was  that  by  the  con- 
demnation the  defendant  would  acquire  sim- 
ply a  right  of  way  over  the  lands,  and  In- 
cidentally the  power  to  cross  the  track  of 
the  elder  company.  In  Lehigh  VaL  R.  Co. 
v.  Dover  &  R.  R.  Co.,  43  X.  J.  Law,  528,  the 
point  litigated  was  the  right  of  the  railroad 
company  to  cross  the  Morris  Canal  by  a  lift 
bridge  resting  upon  stone  abutments,  and 
level  with  the  lock  walls.  The  court  merely 
reannounced  the  doctrine  that  one  corpora- 
tion could  not  take  the  exclusive  use  of  a 
corporate  property  necessary  to  the  exercise 
of  its  authorized  powers,  as  it  resulted  In 
the  destruction  or  diminution  of  the  fran- 
chises of  the  corporation;  but  held  that 
the  right  to  cross  was  acquired,  and  the 
manner  of  effecting  it  was  not  unnecessarily 
inconvenient  to  the  canal  company.  In  the 
case  of  Pittsburgh  Junction  R.  R.  Co.'s  Ap- 
peal, 122  Pa.  St  611,  6  AtL  5W,  cited  in 
this  argument,  the  crossing  company  at- 
tempted to  ruu  at  grade  through  a  coal 
yard,  repair  yard,  and  coal  shed.  The  at- 
tempt was  defeated,  because,  in  the  lan- 
guage of  the  court,  "it  was  not  an  attempt 
to  cross  the  yard  and  tracks  with  a  com- 
mon use,  but  absolutely  to  take  a  portion 
of  the  yard  for  the  sole  use  of  the  new  com- 
pany, and  that  it  could  not  be  taken  for  its 
exclusive  occupancy."  It  is  perceived  that 
the  cases  which  preclude  the  crossing  com- 
pany from  depriving  the  crossed  company 
of  Us  ability  to  fully,  fairly,  and  freely  ex- 
ercise its  franchises  are  referable  to  Un- 
completed work  and  its  consequences  upon 
the  franchises  of  the  eider  corporation. 

In  respect  to  the  power  of  interference 
with  the  property  of  the  landowning  com- 
pany in  effecting  a  crossing  it  seems  entirely 
obvious  that  it  cannot  be  deemed  that  the 
temporary  deprivation  of  the  ability  of  a 
crossed  company  to  exercise  its  franchises 
may  not  in  many  instances  be  essential  to 
the  accomplishment  of  that  purpose.  The 
smallest  grade  crossing  of  a  busy  railroad, 
which  crossing  merely  Involves  the  placing 
of  a  frog,  may  for  a  time  block  Its  traffic, 
and  so  prevent  the  full  and  free  exercise  of 
its  franchises.  A  much  more  conspicuous 
instance  may  be  imagined,  where  the  only 
possible  method  of  crossing  involves  the  in- 
terruption of  traffic  for  much  longer  periods 
of  time.  Now,  whether  the  right  to  cause 
such  disturbance  rests  alone  upon  the  exist- 
ence of  an  absolute  necessity,  or  It  may  be 
exercised   when   the   condemning   company 


has  reasonable  need  for  it,  in  either  view 
occasions  must  arise  when  such  disturbances 
of  the  full  and  free  exercise  of  a  company's : 
franchises  must  be  permitted. 

This  conclusion  leads  to  the  next  proposi- 
tion of  the  defendants,  which  proposition  in- 
volves the  consideration  of  the  conditions 
which  must  exist  to  legalize  such  distur- 
bance. The  proposition,  as  already  stated. 
Is  that  the  condemning  company  cannot,  in 
constructing  its  crossing,  put  in  disuse  a 
yard  track  of  the  elder  company,  unless  such 
act  is  necessary  in  the  execution  of  the  work 
of  constructing  the  new  road.  The  word 
"necessary"  is  employed  In  its  original,  ab- 
solute sense;  the  insistence  being  that  no 
considerations  of  expedition  or  amount  of 
labor  or  skill  or  expense  involved  is  to  enter 
into  the  question  at  all.  The  point  is  that, 
if  the  condemning  company  can  secure  a 
way  across  the  existing  road,  by  the  estab- 
lishment of  any  possible  grade  for  its  road, 
or  by  the  use  of  any  possible  method  of  con- 
struction so  as  to  avoid  disturbing  the  use 
of  the  elder  company's  tracks,  then  it  is 
i  bound  to  do  so,  no  matter  how  long  a  period 
;  it  may  require. to  construct  the  crossing,  or 
:  how  dangerous,  how  Inferior,  or  how  ex- 
!  pensive  may  be  the  method  it  is  compelled 
I  to  employ.  It  Is  perceived  that  according  to 
this  theory  nothing  will  justify  even  a  tem- 
porary interference  with  the  use  of  the 
tracks  of  the  elder  company  but  the  exist- 
ence of  an  inexorable  necessity.  In  support 
of  this  theory,  the  cases  of  Reg.  v.  Wycombe 
Ry.  Co.,  L.  R.  2  Q.  B.  310;  Fenwick  v.  Rail- 
way Co.,  L.  R.  20  Eq.  544;  Pugh  v.  Railway 
Co.,  12  Cn.  Div.  274,  15  Ch.  Div.  330;  and 
Norton  v.  Railway  Co.,  9  Ch.  Div.  633,— are 
cited.  These  cases  were  all  constructions  of 
the  railway  clauses  act,  which  empowers 
railway  companies  to  take  and  occupy  land, 
so  long  as  may  be  necessary  for  the  construc- 
tion of  a  railroad,  for  workshops,  and  to 
deposit  work-up  materials  used  for  con- 
structing the  road  on  such  lands,  and  to  di- 
vert roads  and  streams  of  water,  if  such 
diversion  is  necessary  for  the  construction  of 
the  railroad.  The  court  held  that  parlia- 
ment had  expressly  granted  these  extraordi- 
nary privileges  to  the  railroad  company  to 
be  exercised  when  necessary,  and  that  the 
word  "necessary"  in  such  case  meant  more 
than  merely  convenient;  that  the  diversion 
could  not  be  made  merely  because  It  would 
diminish  the  expense  of  the  construction  of 
the  railway;  that  private  land  could  not  be 
used  for  a  mortar  mill  merely  because  it  was 
less  expensive  and  more  convenient  to  manu- 
facture the  mortar  at  that  point.  In  these 
cases  the  grant  was  to  occupy  private  prop- 
erty, to  divert  streams  to  the  injury  of  ri- 
parian owners,  and  to  change  the  course  of 
public  highways.  The  grant  was  by  tbe 
terms  of  the  act  limited  to  those  instances 
where  the  necessities  of  the  building  of  tbe 
road   required   this   exertion   of  exceptional 
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power,  and  the  grant  of  power  was  properly 
strictly  construed  against  the  grantee  in  fa- 
vor of  the  public  and  in  favor  of  the  private 
owners,  whose  property  was  Injuriously  af- 
fected. In  Easton  &  A.  R.  Co.  v.  Inhabi- 
tants of  Greenwich,  25  N.  J.  Eq.  503-509,  In 
construing  a  statute  which  provided  that  if 
a  railroad  company  should  find  It  necessary 
to  change"  the  location  of  any  portion  of  any 
turnpike  or  any  public  road,  they  are  there- 
by authorized  and  empowered  to  do  so,  the 
court  of  appeals,  while  holding  that  the  ex- 
istence of  the  necessity  was  a  question  for 
the  court,  employed  this  language:  "Wheth- 
er, the  necessity  for  a  change  of  location  of 
a  public  road  must,  as  seems  to  be  held  by 
the  chancellor,  be  an  absolute  necessity  to 
make  the  change  in  order  to  construct  the 
railroad,  or  need  only  be  that  reasonable  ne- 
cessity which  arises  when,  without  the  pro- 
posed change,  the  company  would  be  seri- 
ously Inconvenienced,  or  put  to  great  and 
unreasonable  expense,  is  a  question  upon 
which  no  opinion  need  be  Intimated."  And 
it  may  be  remarked  that  in  the  case  of 
Transportation  Co.  v.  Hancock,  35  N.  J.  Law, 
537-546,  in  Interpreting  the  meaning  of  the 
word  "necessary,"  as  used  in  respect  to 
property  necessary  to  a  railroad  company 
for  the  accomplishment  of  the  objects  of 
their  incorporation,  and  so  exempt  from  tax- 
ation, the  court  of  errors  defined  the  word 
with  more  liberality.  "Power  necessary  to 
a  corporation,"  said  the  chief  Justice,  "does 
not  mean  simply  power  which  is  indispensa- 
ble. Such  phraseology  has  never  been  in- 
terpreted In  so  narrow  a  sense.  There  are 
few  powers  which  are  in  the  strict  sense  ab- 
solutely necessary  to  these  artificial  persons, 
and  to  concede  to  them  powers  only  of  such 
a  character,  while  it  might  not  entirely  par- 
alyze, would  very  greatly  embarrass  their 
operations."  And  the  definition  of  the  word 
-necessary"  as  it  was  employed  In  the  fed- 
eral constitution,  and  defined  In  the  case  of 
McCulloch  v.  Maryland,  4  Wheat.  414,  by 
Chief  Justice  Marshall,  was  Invoked  in  sup- 
port of  the  more  liberal  view.  But,  what- 
ever view  may  be  taken  of  the  force  which 
should  be  accorded  to  the  word  "necessary," 
it  Is  not  perceived  how  the  cases  cited  are 
here  pertinent.  If  the  general  railroad  act 
had  provided  that  the  railroad  company,  In 
constructing  a  crossing  over  another  road, 
should  have  the  power  to  remove  the  tracks 
of  the  older  company,  if  such  removal  be- 
came "necessary"  in  making  the  crossing, 
then  these  eases  would  be  pertinent,  al- 
though tbey  might  not  be  deemed  control- 
ling. But  the  general  railroad  act  contains 
no  such  provision.  The  power  to  cross  Is 
contained  in  the  exception  to  the  proviso  to 
section  36  of  the  general  railroad  act.  It 
also  springs  out  of  the  right  to  build  a  rail- 
road between  terminal  points,  which  in- 
volves ex  necessitate  the  right  to  cross  what- 
ever lies  inter-termini.  The  right  to  cross 
therefore  may  be  said  to  rest  upon  neces- 
v.33A.no.  18—55 


slty.  But  neither  by  the  terms  of  the  stat- 
ute nor  by  necessary  Implication  is  the 
adoption  of  any  particular  method  of  cross- 
ing dependent  upon  the  existence  of  neces- 
sity. The  manner  of  crossing,  whether  at 
grade,  above  or  below  grade,  is  left  to  the 
Judgment  of  the  crossing  company,  subject 
to  judicial  supervision.  The  supervisory 
power  of  the  court  is  to  be  exercised  to  the 
extent  that  no  more  interference  with  the 
older  company's  road  or  disturbance  of  its 
business  shall  result  than  Is  necessary  In 
executing  the  work  of  crossing  in  a  reason- 
able manner.  If  the  standard  of  absolute 
necessity  be  applied,  then  It  is  not  percepti- 
ble how  grade  crossings,  in  most  cases,  could 
be  constructed  at  all;  for  such  crossings 
must,  in  nearly  every  Instance,  result  in  in- 
terference with  the  operation  of  the  road  of 
the  older  company;  and  scarcely  any  pre- 
dicament can  be  imagined  where  the  ex- 
penditure of  money  will  not  secure  a  cross- 
ing above  or  below  grade.  All  that  can  be 
exacted  of  the  crossing  company  Is  that  the 
plan  of  crossing  Is  a  reasonable  one,  under 
the  circumstances  of  the  particular  case,  and 
when  adopted  is  so  executed  as  to  Interfere 
in  the  least  degree  with  the  business  of  the 
crossed  company.  This  is  obviously  the 
view  of  Mr.  Justice  Knapp  In  delivering  the 
opinion  of  the  court  of  errors  In  Lehigh  Val. 
R.  Co.  v.  Dover  &  R.  K.  Co.,  43  N.  J.  Law, 
528,  where,  after  Indicating  the  right  of  the 
Lehigh  Valley  Railroad  Company  to  cross  at 
all,  used  the  following  language:  "The  right 
to  cross  is  clear,  and  the  manner  of  effect- 
ing It  Is  not  unnecessarily  or  unreasonably 
Inconvenient  to  the  canal  company."  A 
method  of  crossing  which  would  put  Into 
disuse  all  the  tracks  of  an  Important  trunk 
line  for  an  indefinite  period  could  hardly  be 
justified  by  any  conceivable  difficulty  in  oth- 
erwise executing  the  work,  and  the  proposed 
disuse  might  be  so  entire,  and  its  period  so 
prolonged,  as  to  become  practically  the  tak- 
ing of  an  exclusive  right,  which  power,  as 
already  observed,  does  not  exist.  On  the 
other  hand,  a  plan  which  involved  but  a 
slight  Interruption  of  traffic  on  the  older 
road,  might  be  justified,  although  such  Inter- 
ruption could  be  avoided  by  the  adoption  of 
a  more  expensive  or  Inconvenient  method  of 
crossing.  Id  the  language  of  the  chancellor 
employed  in  delivering  the  opinion  in  Na- 
tional Docks  &  N.  J.  J.  O.  Ry.  v.  United  Com- 
panies, 53  N.  J.  Law,  217-223,  21  Atl.  570, 
"the  purpose  of  the  law  is  to  preserve,  mul- 
tiply, and  maintain  highways  for  the  de- 
velopment of  the  country  and  the  general 
public  benefit."  It  Is  the  policy  of  the  law, 
therefore,  to  see  that  the  ability  of  an  ex- 
isting corporation  to  serve  the  public  shall 
not  be  unnecessarily  Impaired.  It  is  equally 
the  policy  of  the  law  that  the  service  which 
the  new  corporation  proposes  to  render  shall 
not  be  lessened  or  Impaired  by  unreasonable 
expense,  or  by  unreasonably  inferior  meth- 
ods of  construction  or  operation.  The  de- 
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gree  In  which  each  company  must  yield  Its 
own  convenience  and  private  Interests  must 
be  determined  by  what  is  the  most  reason- 
able course  to  be  taken  to  preserve  the  con- 
tinuity of  the  existing  public  service  on  the 
one  hand,  and  securing  the  best  and  most 
efficient  service  from  the  new  corporation  on 
the  other  hand.  Now,  leaving  the  region  of 
generalities,  we  confront  the  conditions 
which  characterize  the  present  crossing.  The 
question  is  whether  the  present  plan  will 
entail  such  a  degree  of  injury  upon  the  de- 
fendants, and  such  disturbance  of  its  traf- 
fic, as  to  make  It  reasonable  that  the  com- 
plainant should  adopt  another  plan  of  cross- 
ing. This  involves,  as  a  matter  of  course, 
not  only  a  consideration  of  the  effect  of  the 
plan  upon  the  operation  of  defendants'  road, 
but  also  a  consideration  of  the  ease  or  diffi- 
culty with  which  the  complainant  can  em- 
ploy a  less  or  an  entirely  nontrack-dlsturb- 
ing  plan.  That  the  place  selected  for  the 
crossing  is  the  only  practicable  point  is  set- 
tled by  the  former  decision  of  the  court  of 
errors. 

The  position  taken  by  the  defendants  Is 
that  the  cutting  of  their  tracks  successively, 
as  the  work  of  tunnel  building  progresses, 
will  practically  put  in  disuse  all  of  the  parts 
of  these  three  tracks  which  lie  east  of  the 
proposed  tunnel;  that  the  capacity  of  the 
yard  is  now  no  more  than  sufficient  for  its 
works;  and  that  the  defendants  have  no  oth- 
er available  unused  space  to  which  this  work 
can  be  transferred.  It  is  insisted  that,  in 
consequence  of  such  deprivation  of  the  use 
of  the  eastern  portion  of  the  three  tracks,  It 
will  become  impossible  for  them  to  drill, 
clean,  heat,  and  water  their  cars,  break  up 
arriving  trains,  and  form  and  dispatch  de- 
parting trains  of  the  number  and  size  and 
frequency  that  the  public  service  requires, 
and  in  the  manner  in  which  they  now  operate 
their  road.  A  number  of  witnesses  in  sup- 
port of  and  in  refutation  of  this  view  were 
sworn.  Those  of  the  defendants  expressed 
generally  their  opinion  that  as  the  yard  is 
now  operated  it  is  worked  up  to  its  full  ca- 
pacity. In  enforcing  this  opinion  the  meth- 
od In  which  the  yard  is  used  was  developed. 
The  trains  arriving  at  the  terminal  station  are 
drawn  up  on  the  southerly  of  the  4  tracks 
leading  from  the  station  to  the  yard,  and  are 
switched  onto  track  8  of  the  21  yard  tracks. 
Track  No.  8  Is  the  artery  by  which  all  trains 
are  introduced  into  the  yard.  The  different 
cars  of  a  train  are  then  taken  separately,  or 
sometimes  by  couples,  and  put  upon  sep- 
arate tracks.  This  Is  accomplished  by  means 
of  two  ladders.  Ladder  No.  1  consists  of 
two  tracks,  one  leading  off  to  the  west  from 
track  No.  1,  and  the  other  leading  from  track 
No.  8.  These  tracks  converge  until  they 
meet  in  a  single  track.  Ladder  No.  2  consists 
also  of  two  tracks;  one  leading  off  from 
track  No.  8,  and  the  other  from  track  No.  10. 
These  tracks  also  converge  and  meet  in  a 
single  track.    Into  ladder  No.  1,  by  switches, 


all  tracks  between  1  and  8  lead.  Into  ladder 
No.  2  all  tracks  from  8  to  16  lead.  Tracks 
17,  18,  and  19  are  connected  with  another 
track  leading  off  westerly  from  track  10; 
tracks  20  and  21,  with  still  another  track, 
which  Is  connected  with  the  preceding  track, 
and  by  switches  with  all  the  tracks,  leading 
off  westerly  from  the  ladders.  Generally 
speaking,  the  Pullman  cars  are  placed  on 
tracks  16  to  21.  The  trains  are  made  up  to 
be  pushed  down  to  the  terminal  station  on 
tracks  9  to  16,  and  the  cars  are  located  tem- 
porarily, to  be  used  when  needed,  on  tracks 
1  to  7.  The  point  of  all  this  Is  to  show  that 
all  this  work  of  drilling,  shifting  cars,  and 
making  up  trains  is  done  from  the  westerly 
end  of  the  yard;  that,  if  any  of  the  throe 
tracks  are  cut,  it  will  be  impossible  to  run 
any  cars  upon  that  portion  of  any  of  the 
three  tracks  east  of  the  cut,  by  working  from 
the  west;  that  the  only  manner  in  which  the 
easterly  part  of  this  yard  can  be  used  is  by 
running  the  cars  upon  these  tracks  at  the 
easterly  end  from  one  of  the  main  tracks 
leading  to  the  terminal  station.  Now,  It  is 
claimed  that,  save  in  exceptional  Instances, 
this  cannot  be  done  without  an  Impractica- 
ble interference  with  the  present  use  of  tracks 
1  and  2  on  the  main  line;  that  the  drilling 
at  the  east  end,  which  this  will  necessarily 
require,  will  stop  all  trains  running  into  the 
yard  or  track  No.  1,  and  going  out  on  track 
No.  2.  It  Is  claimed,  therefore,  that  the 
trackage  of  the  three  tracks  east  of  the  cut. 
will  be  lost;  that  this  space  Is  equivalent  to 
room  for  30  cars;  that,  besides  this  loss  of 
space,  the  shortening  of  the  tracks  will  in- 
terfere with  the  making  up  of  trains;  and 
that  the  remaining  trackage  is  insufficient  to 
manipulate  the  cars  and  trains.  In  support 
of  the  view  that  the  remaining  space  is  in- 
sufficient for  their  work,  tables  of  the  number 
of  trains  received  at  and  dispatched  from 
the  yard,  the  average  number  of  cars  to  each 
train;  the  length  of  the  cars,  the  extent  of 
the  available  trackage,  excluding  clearage 
and  working  room,  were  exhibited.  From 
these  opinions  and  figures  defendants  claim 
that  it  is  established  that  the  loss  of  space 
which  will  follow  the  cutting  of  these  tracks 
will  prevent  the  handling  of  their  business 
in  their  present  yard,  and  they  claim  that  they 
have  no  other  available  space  which  can  be 
put  to  the  same  use.  On  the  other  hand, 
witnesses  for  the  complainant,  who  exam- 
ined the  yard,  expressed  the  opinion  that 
the  eastern  portion  can,  after  the  cutting,  be 
used  for  those  cars  the  less  frequently  used; 
that  a  switch  can  be  placed  connecting  track 
No.  8  with  the  east-bound  engine  track;  that 
the  movement  of  the  drilling  engines  can  be 
so  accommodated  to  the  movement  of  the 
traiDS  moving  in  and  out  of  the  yard  as  not 
to  seriously  Interfere  with  its  operation;  that 
thus  the  loss  of  trackage  will  be  confined  to 
nine  cars,  three  upon  each  of  the  cut  tracks. 
The  opinion  of  some  of  complainant's  wit 
nesses  Is  to  the  effect  that,  assuming  the  loss 
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of  all  the  trackage  to  the  east,  yet  there 
Is  room  upon  the  remaining  usable  portions  of 
the  tracks  for  the  practical  operation  of  the 
yard.  In  support  of  this  view,  tables  of  meas- 
urements of  the  entire  tracks  of  the  yard, 
and  the  number  of  cars  which  it  would  ac- 
commodate, are  exhibited.  One  witness  for 
the  complainant  makes  room  for  313  cars  of 
an  average  length  of  60  feet,  after  leaving 
space  on  each  track  of  a  half  car's  length. 
He  further  testifies  that  he  counted  In  the 
yard  at  one  time,  in  July,  1893  (in  the  cen- 
tennial year),  272  cars.  He  further  testifies 
that,  by  actual  count,  made  on  six  different 
days  in  December  last,  at  different  intervals 
of  time  during  the  day,  he  found  the  highest 
number  of  cars  there  at  any  one  time  to  have 
been  210.  From  all  this  it  is  argued  that 
the  capacity  of  the  yard  to  handle  272  cars 
is  demonstrated  by  the  fact  that  they  were 
there,  and  that  the  December  count  shows 
that  the  present  traffic  Is  so  far  short  of 
the  traffic  of  1893  that  the  loss  of  trackage 
caused  by  the  cut  will  still  leave  space 
enough  for  operating  purposes.  The  opinion 
of  complainant's  witnesses  is  further  express- 
ed that,  even  if  defendants  should  be  crip- 
pled In  operating  upon  the  remaining  track- 
age, yet  there  are  other  places  under  the  con- 
trol of  the  defendants,  now  unutilized,  which 
can  be  put  Into  use  for  this  purpose;  that 
there  Is  space  between  the  ladders  where 
tracks  can  be  placed  which  would  accom- 
modate 42  cars,  and  space  for  two  tracks  in 
the  space  next  north  of  the  ladders  which 
would  accommodate  12  cars;  that  there  Is 
also  a  plot  of  land,  belonging  to  the  defend- 
ants, lying  on'  each  side  of  and  under  the 
county  bridge,  which  could  be  used  for 
tracks;  and  that  there  are  also  other  facili- 
ties on  the  meadows  for  the  storage  of 
cars.  Objections  to  each  of  these  views  are 
interposed  by  defendants'  witnesses.  The 
difficulty  of  coupling  cars  upon  curved  tracks; 
the  interruption  of  signaling  between  brake- 
men  and  engineers;  the  requirement  of 
straight  tracks  long  enough  to  make  up  a 
complete  train;  the  difficulty  of  running  to 
and  from  the  county  bridge  plot,  without  in- 
terfering with  the  traffic  upon  the  two  main 
lines;  and  the  impossibility  of  Introducing 
switches  at  the  east  end  of  the  yard,— are, 
In  the  opinion  of  these  witnesses,  obstacles 
to  the  carrying  into  effect  of  any  of  these 
schemes.  Without  running  the  points  of 
these  counter  positions- into  more  minute  de- 
tails, I  have  reached  the  conclusion  that  the 
plan  of  the  complainant  will  not  result  in 
the  congestion  of  defendants'  business  to  an 
extent  which  cannot  be  obviated  by  skill  and 
diligence  In  adjusting  their  yard  operations 
to  the  new,  but  temporary,  conditions  brought 
about  by  the  cutting  of  the  three  tracks.  It 
will  result  in  Inconvenience  and  expense.  The 
plan  of  working  in  the  yard,  with  which 
the  agents  of  the  defendants  have  grown 
familiar,  will  have  to  be  reorganized.  More 
switch  tenders,  more  engines,  may   have  to 


be  employed.  New  tracks,  and  perhaps  new 
pipes,  may  have  to  be  temporarily  laid.  But. 
while  all  this  will  be  vexatious,  It  is,  in  my 
judgment,  entirely  practicable.    * 

This  conclusion,  however,  does  not  dispose 
of  the  question  involved,  for  It  remains  to 
consider  whether  the  degree  of  expense  and 
inconvenience  which  this  change  will  create 
could  have  been  avoided  by  any  other  plan 
of  crossing  which  the  complainant  could 
have  reasonably  adopted.  The  standard  by 
which  this  question  is  to  be  determined  I 
take  to  be  this:  Taking  into  account  the 
efficiency  of  the  new  road  when  completed, 
and  the  time,  safety,  and  expense  of  com- 
pleting it,  would  the  additional  injury  to  the 
public  service,  as  well  as  to  the  company, 
caused  by  any  other  plan  of  construction, 
be  as  great  as  that  entailed  upon  the  public 
service  and  upon  the  defendants  by  this 
plan.  As  already  observed,  the  construc- 
tion of  the  arch  inclosing  complainant's  rail- 
road involves  the  elevation  of  track  No.  1 
to  the  height  of  16  inches  above  its  present 
grade,  and  the  remaining  tracks  a  less 
height.  Now,  the  defendants  insist  that 
this  arch  can  be  built  without  putting  the 
overhead  tracks  into  disuse  at  all.  The 
theory  Is  that,  as  the  excavation  of  the  tun- 
nel proceeds,  the  tracks  can  be  elevated  In- 
to their  new  position,  and  supported  upon 
stringers  until  the  completion  of  the  crown 
of  the  arch,  upon  which  they  are  to  finally 
rest.  Most  of  the  testimony  of  the  engi- 
neers upon  this  point  was  spent  in  showing 
how  stringers  55  feet  long,  the  width  of  the 
cut,  could  be  supported,  while  the  excava- 
tion of  the  tunnel  and  the  erection  of  the 
walls  and  the  turning  of  the  arch  was  In 
progress,— so  supported  as  to  permit  the  use 
of  the  tracks  for  the  use  of  moving  as  well 
as  standing  cars.  Several  plans  for  accom- 
plishing this  result  were  developed  on  the 
trial.  Some  propose  excavating  for  the  wall 
first,  and  leaving  a  core  of  the  tunnel,  for 
a  middle  support  of  the  stringer,  until  the 
core  shall  have  been  partly  excavated  for 
turning  the  arch.  Other  plans  propose  the 
excavation  of  the  center  part  of  the  tunnel 
first.  All,  however,  involve  the  support  of 
the  stringer  by  means  of  posts  and  braces, 
which  depend,  ultimately,  for  their  support, 
upon  the  soil  itself.  This  soil  is  largely 
composed  of  filling  Introduced  In  grading 
the  yard.  The  arch  is  to  be  built  around 
these  supports,  the  supports  being  changed 
from  place  to  place  as  the  work  progresses. 

Now  the  testimony  of  the  engineers,  in 
respect  to  the  possibility  of  working  out 
these  plans,  was  very  Interesting  and  in- 
genious; but  my  reading  of  the  testimony 
has  deepened  the  Impression  made  upon  me 
by  its  delivery.  I  think  that  it  is  possible 
to  construct  an  archway  and  support  the 
tracks  by  one  or  more  of  the  plans  men- 
tioned. The  instance  mentioned  of  the 
springing  of  an  arch  under  the  statute  of 
William    IV.,    in    constructing   the    London 


A 


ATLANTIC  BEPOHTEB,  Vol.  33. 


(N.J. 


underground  railway,  and  other  Instances 
adduced  by  the  witnesses,  enforce  the  fact 
that  there  are  few  engineering  difficulties 
which  modern  skill,  when  provoked  by  ne- 
cessity and  backed  by  money,  cannot  sur- 
mount. I  think  that,  if  it  became  Indis- 
pensable that  an  arch  should  be  built  under 
the  main  track  of  a  railroad  so  posited  that 
its  track  could  not  be  displaced,  such  a  feat 
of  engineering  could  be  executed.  But  It 
is  entirely  clear  that  the  execution  of  this 
work,  by  so  supporting  the  tracks,  would 
involve  great  delay,  great  expense,  and 
probably  Inferior  work.  The  removal  of 
the  materials  excavated;  the  introduction 
of  stringers,  and  the  appliances  to  be  em- 
ployed In  supporting  tbem;  the  frequent 
shifting  of  the  supports;  the  difficulty  in 
securing  a  firm  base  for  tbem  In  the  soil; 
the  slow  and  difficult  operation  of  building 
and  turning  the  arch  close  under  the  string- 
er, embarrassed  as  it  would  be  by  the  ex- 
isting supports,  and  the  necessity  of  chang- 
ing tbem  as  the  work  progressed,— would 
necessarily  be  slow,  painful,  and  expensive. 
Besides,  it  must  be  kept  In  mind,  that  it  is 
proposed,  during  all  the  period  of  Its  prog- 
ress, to  have  cars  standing  upon  or  moving 
over  these  tracks.  This  presents  an  unusual 
condition  of  affairs,  quite  different  from 
mountain  tunneling,  where  the  overarching 
earth,  by  Its  own  cohesion.  Is  in  a  degree 
self-supporting,  and  dissimilar  from  work- 
ing under  stringers  whose  quiescence  re- 
mains undisturbed,  and  whose  weight  re- 
mains unchanged.  It  must  be  kept  in  mind 
that  the  supports  for  all  these  stringers 
have,  as  their  base,  this  soil  already  men- 
tioned; that  the  danger  of  their  sinking  is 
so  great  as  to  need  constant  vigilance.  Mr. 
Brown,  the  chief  engineer  of  defendants' 
road,  was  speaking  within  bounds  when  he 
said  that  the  supporting  posts  would  have 
to  be  watched  and  blocked  up  all  the  time, 
night  and  day.  Now,  to  my  mind,  it  is 
demonstrated  that  an  attempt  to  support 
these  tracks  In  use  during  the  execution  of 
this  work  would  not  only  result  In  a  degree 
of  inconvenience,  delay,  and  expense  ex- 
tremely great,  but  to  a  still  greater  degree 
in  danger  to  all  concerned,  whether  In  oper- 
ating trains  above  or  in  laboring  below. 
Nor  do  I  think  that  this  Inconvenience,  ex- 
pense, and  danger  would  be  greatly  dimin- 
ished If  the  complainant  possessed  the  au- 
thority to  use  75-foot,  Instead  of  55-foot, 
stringers.  A  chasm  of  54  feet  would  have 
to  be  spanned  by  these  stringers,  and,  save 
at  the  ends,  they  would  have  to  be  support- 
ed in  the  same  manner  as  the  proposed  55- 
foot  stringers.  In  my  Judgment,  in  either 
instance,  the  Injury  to  the  complainant,  the 
dancer  to  life  threatened  by  an  attempt  to 
effect  such  support,  would  be  much  more 
than  commensurate  with  the  injury  and 
inconvenience  which  would  result  to  the  de- 
fendants by  the  execution  of  the  present 
plan. 


But  it  Is  again  suggested  tbat  it  was  with- 
in the  power  of  the  complainant  to  have  so 
constructed  Its  arch  that  it  would  not  have 
caused  any  elevation  of  defendants'  tracks. 
As  I  understand  the  testimony,  the  present 
height  of  the  crown  of  the  arch  is  essential 
to  the  passing  of  complainant's  road  at  the 
grade  adopted.  The  depression  of  the  crown 
of  the  arch  can  only  be  accomplished  by  low- 
ering the  grade  of  the  railroad.  Complain- 
ant says  that  the  present  grade  of  Its  road  is 
as  low  as  it  can  be  reasonably  fixed.  It  ap- 
pears that,  at  a  distance  of  201  feet  from  the 
portal  of  the  tunnel,  their  road  crosses  Wayne 
street;  that  the  authorities  of  Jersey  City 
compel  it  to  cross  above  grade,  and  that  this 
crossing  has  been  effected  at  the  lowest 
grade  possible.  From  Wayne  street  to  the 
portal  of  the  tunnel  the  grade  is  now  104  feet 
to  the  mile.  It  1b  in  testimony  that  this  is 
quite  a  hea*y  grade.  The  depression  of  the 
tracks  at  the  tunnel  a  depth  of  16  inches,  so 
that  the  crown  of  the  arch  would  avoid  the 
present  tracks,  would  require  a  grade  of  2.tKi 
feet  per  100  feet  The  testimony  shows  this 
to  be  a  grade  which,  against  the  traffic,  is 
very  hurtful  to  the  operation  of  a  road,  as  it 
requires  several  trains  to  do  the  work  of  one, 
on  account  of  the  inability  of  one  locomotive 
to  baul  heavy  trains  up  such  an  ascent  That 
the  adoption  of  such  a  grade  would  perma- 
nently affect  the  usefulness  of  the  connecting 
road  is  manifest.  A  very  strong  reason  there- 
for should  exist  before  its  adoption  by  the 
complainant  should  be  made  compulsory. 
Now,  no  perceptible  reason  exists.  The  only 
possible  effect  of  the  depression  of  the  grade 
would  be  to  save  the  permanent  elevation  of 
the  yard  tracks  to  the  height  of  16  Inches  and 
less,  which  elevation,  It  is  not  pretended,  will 
cause  any  material  difference  in  the  opera- 
tion of  the  yard.  So  far  as  respects  the  ef- 
fect of  this  grade  upon  thb  cutting  of  the 
tracks,  It  would  seem  to  have  no  influence 
whatever;  for  the  tracks  would  still  have  to 
be  supported,  If  their  severance  Is  to  be  pre- 
vented, the  only  difference  being  that  In  one 
case  tbey  would  be  supported  16  Inches  high- 
er than  now,  and  in  the  other  instance  in 
their  present  position.  The  difficulty  and 
danger  inherent  in  the  work  would  seem  to 
be  exactly  tbe  same  In  kind  and  degree. 

My  conclusion,  therefore,  Is  that  the  plan 
adopted  by  the  complainant,  upon  which 
damages  were  assessed,  is,  under  the  circum- 
stances, a  reasonable  plan,  and  that  tbey 
should  be  protected  In  its  execution  by  the 
Injunction  powers  of  this  court  And  I  fur- 
ther remark  that,  In  arriving  at  this  conclu- 
sion, I  have  Ignored  the  printed  case  contain- 
ing tbe  trial  of  1893,  on  appeal  from  the  first 
award.  I  am  of  the  opinion  that  the  fact 
that  witnesses  for  the  defendants  on  that 
trial  testified  that  the  method  then  adopted 
would  necessitate  the  cutting  of  two  or  three 
tracks  at  a  time,  and  that  this  would  compel 
the  running  of  cars  to  the  meadows,  cannot 
be  proved  as  an  independent  fact.     The  issue 
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on  that  trial  was  simply  the  amount  of  dam- 
ages. The  facts  sworn  to  by  the  witnesses 
for  the  purpose  of  gauging  or  augmenting 
such  damages  was  merely  testimony;  and, 
as  such,  It  is  inadmissible  in  another  suit,  ex- 
cept for  the  purpose  of  contradicting  the  tes- 
timony of  any  witness  then  sworn,  and  here 
resworn.  For  such  purposes  only,  by  con- 
sent, the  printed  testimony  was  used.  In  re- 
spect to  the  prayer  for  an  Injunction,  con- 
tained in  the  cross  bill,  I  am  of  opinion  that 
the  facts  proved  fall  to  show  any  Intention  to 
continuously  trespass  upon  the  property  of 
the  defendants,  outside  of  the  limits  of  the 
route  condemned.  As  to  the  appointment  of 
a  manager,  I  do  not  see,  at  present,  any  need 
of  such  an  officer.  If  the  occasion  for  his  ap- 
pointment should  arise,  an  application  for 
such  appointment  can  hereafter  be  made.  I 
will,  on  application,  settle  the  details  of  the 
decree. 


ELLIS  t.  WALDRON  et  al. 

(Supreme  Court  of  Rhode  Island.     Feb.  14, 
1896.) 

Negligence — Plkadiug—  Res  Ipsa.  Loquitur. 

1.  In  an  action  by  a  servant  of  the  lessee 
against  the  lessor  for  personal  injuries  caused  by 
the  defective  condition  of  the  elevator  in  the  build- 
ing of  the  lessor,  which  the  lessee  had  the  privi- 
lege of  using,  and  received  while  the  servant  was 
using  the  elevator,  by  reason  of  its  falling,  the 
complaint  need  not  set  out  in  what  way  the  eleva- 
tor was  defective. 

2.  A  complaint  alleging  that  plaintiff  was 
lawfully  upon  the  elevator  for  the  purpose  of  rais- 
ing and  lowering  goods  of  the  lessee,  and  that 
"while  engaged  m  his  said  employment  in  and 
upon  said  elevator"  he  received  the  injuries,  suffi- 
ciently alleges  the  work  plaintiff  was  engaged  in 
at  the  time  of  receiving  the  injuries. 

Action  by  Harry  B.  Ellis  against  Nathan 
B.  Waldron  and  others.  On  demurrer  to  the 
declaration.     Overruled. 

Littlefield,  Stiness  &  Stlness,  for  plaintiff. 
Hayes  &  Hayes,  for  defendants. 

TILLINGHAST,  J.  The  defendants  have 
demurred  to  the  plaintiff's  declaration  in 
this  case  on  the  grounds:  (1)  That  it  doeB 
not  appear  by  said  declaration  in  what  way 
the  elevator  in  question  was  defective,  un- 
suitable, and  unsafe,  so  that  the  defendants 
should  be  put  upon  their  inquiry;  (2)  that 
it  does  not  appear  by  said  declaration  what 
duty  said  defendants  owned  to  the  plaintiff; 
and  (3)  that  the  plaintiff  does  not  set  forth 
specifically  what  he  was  employed  to  do, 
nor  the  particular  work  be  was  engaged  in 
at  tbe  time  of  receiving  the  Injuries  com- 
plained of,  but  merely  an  inference  or  con- 
clusion of  law,  viz.  that  he  was  rightfully 
and  lawfully  upon  said  elevator  for  the 
purpose  of  raising  and  lowering  goods  of 
said  Greene,  Anthony  &  Co.  from  the  third 
Soor  of  said  building. 

Tbe  first  contention  of  defendants'  counsel 
In  support  of  his  demurrer  Is  that,  In  order 


to  allege  negligence,  the  plaintiff  must  set 
out  specifically  in  his  declaration  what  the 
defect  was  or  in  what  way  the  elevator  was 
unsuitable  or  unsafe.  This  contention  is 
clearly  lb  accordance  with  the  general  rule 
in  cases  of  negligence.  Smith  v.  Tripp,  13 
R.  I.  152;  Wilson  v.  Railroad  Co.,  Index, 
NX,  100,  20  Atl.  258.  But  this  rule  Is  not 
without  exceptions,  and  we  think  this  case 
Is  embraced  in  that  class  of  exceptions  of 
which  Cox  v.  Gas  Co.,  17  R.  I.  199,  21  Atl. 
344,  is  an  example.  In  that  case  it  was  sub- 
stantially held  that,  where  a  servant  is  in- 
jured In  the  course  of  his  employment,  in 
consequence  of  some  defect  in  a  machine  or 
instrument  not  under  his  control,  which  de- 
fect he  is  unable  to  discover,  the  rules  of 
pleading  do  not  require  him  to  specify  such 
defect.  In  other  words,  that  the  rules  of 
pleading  are  not  so  rigid  as  to  be  unreason- 
able. See,  also,  Parker  v.  Steamboat  Co., 
17  R.  I.  370,  22  Atl.  284  and  23  Atl.  102.  In 
the  case  at  bar  the  declaration  shows  that 
the  defendants  had  granted  to  their  lessees. 
Greene,  Anthony  &  Co.,  as  a  part  of  their 
leasehold  interest  in  the  premises  where 
the  accident  happened,  .the  use  of  the  ele- 
vator in  question  for  the  purpose  of  raising 
and  lowering  goods  and  wares  In  the  course 
of  their  business.  This  grunt,  however, 
did  not  have  the  effect  to  put  the  elevator 
under  the  control  of  the  plaintiff,  who  was  a 
servant  and  employe  of  said  Greene,  An- 
thony &  Co.,  so  far  as  the  construction,  con- 
dition, or  state  of  repair  of  said  elevator 
was  concerned.  In  other  words,  it  was  only 
under  his  control  in  so  far  as  the  using  of 
the  same  in  connection  with  the  discharge 
of  his  duties  to  bis  employers  was  con- 
cerned. It  did  not  become  his  duty  to  ex- 
amine or  inspect  the  elevator  In  order  to 
ascertain  for  himself  whether  it  was  suita- 
ble and  safe  for  the  uses  assigned  to  it; 
but,  in  the  absence  of  obvious  defects,  of 
which  of  course  he  was  bound  to  take  no- 
tice, he  had  the  right  to  presume  that  it 
was  safe  and  free  from  defects.  He  alleges 
that  be  was  In  the  exercise  of  due  care; 
that  he  had  no  knowledge  of  the  defective 
and  unsafe  condition  of  the  elevator,  its  at- 
tachments and  apparatus,  but  that  it  was 
defective  and  unsafe,  and  that  this  fact  was 
known  to  the  defendants,  or  might  have 
been  known  to  them  by  the  exercise  of  prop- 
er care  and  diligence.  To  require  more  than 
this,  we  think,  would  be  unreasonable.  The 
mere  fact  that  the  elevator  fell,  taken  in 
connection  with  the  attendant  circumstan- 
ces, may  be  sufficient  to  raise  a  presumption 
of  negligence,  and  thereby  cast  upon  the  de- 
fendants the  burden  of  establishing  their 
freedom  from  fault.  That  is  to  say,  when 
the  machine  or  thing  in  question  is  shown 
to  be  under  the  control  of  the  defendant, 
and  the  accident  is  such  as,  in  the  ordinary 
course  of  things,  does  not  happen  if  those 
who  have  the  control  exercise  proper  care, 
It  affords  prima  facie  evidence  that  the  ac- 
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eldent  happened  from  want  of  due  care. 
Mullen  v.  St.  John,  57  N.  Y.  567;  Bridges  v. 
Railroad  Co.,  L.  R.  6  Q.  B.  377,  301;  1  Shear. 
&  R.  Neg.  (4th  Ed.)  i  59,  and  cases  cited. 
See,  also,  note  on  the  maxim  of  "Res  Ipsa 
loquitur,"  2  Thomp.  Neg.  pp.  1227-1235;  16 
Am.  &  Eng.  Enc.  Law,  pp.  449,  451.  The 
rule  that  an  accident  may  be  of  such  a 
nature  as  to  raise  a  presumption  of  negli- 
gence Is  fully  sustained  by  the  authorities 
collected  In  the  opinion  of  the  court  In  Cum- 
mings  v.  Furnace  Co.,  60  Wis.,  on  page  612, 
18  N.  W.  742,  and  20  N.  W.  665.  See,  also, 
Goodsell  v.  Taylor,  41  Minn.  207,  42  N.  W. 
873;  Tread  well  v.  Whittier,  80  Cal.  574,  22 
Pac.  26G. 

As  to  the  second  ground  of  demurrer,  it  Is 
sufficient  to  say  that  we  think  the  duty 
which  the  defendants  owed  to  the  plaintiff 
to  keep  and  maintain  the  elevator  in  a  safe 
and  suitable  condition  for  the  use  of  the 
said  lessees  and  their  employes  is  sufficient- 
ly stated  in  the  declaration.  It  sets  out  the 
facts  upon  which  the  supposed  duty  is 
founded,  together  with  the  duty  to  the 
plaintiff,  with  the  breach  of  which  the  de- 
fendants are  chasged.  Smith  v.  Tripp, 
supra. 

As  to  the  third  and  last  ground  of  demur- 
rer, we  are  of  the  opinion  that  the  declara- 
tion Is  not  defective  in  the  particulars  sug- 
gested. It  alleges  that  at  the  time  of  the 
accident  he  was  rightfully  and  lawfully  up- 
on the  elevator  for  the  purpose  of  raiBing 
and  lowering  goods  of  said  lessees,  and 
avers  that  while  engaged  in  his  said  em- 
ployment in  and  upon  said  elevator,  and 
being  In  the  exercise  of  due  care,  he  re- 
ceived the  injury  complained  of.  We  think 
the  averment  that  he  was  rightfully  on  the 
elevator,  and  engaged  in  his  employment  un- 
der said  lessees,  Is  sufficiently  specific  with- 
out setting  out  particularly  what  he  was 
employed  to  do,  or  the  particular  work  he 
was  engaged  In,— that  Is,  the  particular 
goods  be  was  actually  raising  or  lowering, 
—at  the  time  of  the  accident. 

Demurrer  overruled,  and  case  remitted  to 
the  common  pleas  division  for  further  pro- 
ceedings. 


PAQUIN  v.  STATE  BOARD  OP  HEALTH. 

/Supreme  Court  of  Rhode  Island.     Feb.  11, 
1896.) 
PhtsiciaX3 — Qualifications. 
That  a  person  engaged  in  the  shoe  business 
in  1889  took  up  by  himself  the  study  of  medicine, 
and  later  in  the  year  began  to  practice;  that  from 
the  latter  part  of  1889  he  gave  his  attention  ex- 
clusively to  the  practice  of  medicine,  leaving  his 
shoe  business  to  the  management  of  clerks, — does 
not  show  that  he,  prior  to  January  1,  1891.  was 
reputably  and  honorably  engaged  in  the  practice  of 
medicine,  within  the  meaning  of  Pub.  Laws,  c. 
1353.  §  3  (May  16,  1893),  so  as  to  entitle  him  to  a 
certificate  authorizing  him  to  practice  medicine. 

Application  by  Severe  Paqnin  to  the  state 
board  of  health  for  a  certificate  to  practice 
meahlne.     From  a  decision  of  the  board  de- 


nying applicant  a  certificate,  he  appeals.*  Af- 
firmed. 

Charles  E.  Gorman  and  Ambrose  Choquet, 
for  appellant.  Edward  C.  Dubois,  Atty.  Gen., 
for  appellee. 

PER  CURIAM.  The  appellant  claims  to 
be  entitled  to  a  certificate  authorizing  him  to 
practice  medicine,  In  accordance  with  Pub. 
Laws  R.  I.  c.  1353,  f  3,  of  May  16, 1895,  on  the 
ground  that  he  was  reputably  and  honorably 
engaged  in  the  practice  of  medicine  prior  to 
January  1,  1892,  In  this  state,  within  the 
meaning  of  the  second  clause  of  the  section. 
We  think  that  this  clause  was  Intended  to 
apply  to  physicians  who,  not  possessing  a 
diploma  from  a  reputable  and  legally  char- 
tered medical  college,  indorsed  as  such  by  the 
state  board  of  health,  as  required  by  the  first 
clause  of  the  section,  had  been  in  practice  a 
sufficient  length  of  time  prior  to  January  1, 
1892,  and  with  sufficient  success,  to  have  ac- 
quired an  honorable  reputation  in  the  com- 
munity as  practitioners.  The  appellant  has 
not  presented  satisfactory  evidence  that  he 
possessed  this  qualification.  The  testimony 
is  that  for  several  years  prior  to  1889  he  was 
engaged  In  the  dry-goods  and  boot  and  shoe 
business  In  Warren;  that  in  1889  he  took  up 
by  himself  the  study  of  medicine,  and  later 
In  that  year  began  to  practice,  chiefly,  if  not 
wholly,  among  the  French  residents  of  the 
town;  that  from  the  latter  part  of  1889  he 
gave  his  attention  exclusively  to  the  practice 
of  medicine,  leaving  the  dry-goods  and  boot 
and  shoe  business  to  be  managed  by  clerks; 
and  that  he  continued  his  practice  up  to  Jan- 
uary 1,  1892,  some  of  his  patients  being  satis- 
fied with  his  services,  and  some  not.  There 
is  no  evidence  that  on  January  1,  1892,  be 
had  come  to  be  regarded  by  the  community  in 
which  he  practiced  as  a  skillful  and  success- 
ful practitioner,  and  therefore  had  acquired 
the  honorable  reputation  as  a  physician  nec- 
essary to  qualify  him  to  practice  contemplat- 
ed by  the  statute.  The  decision  of  the  state 
board  of  health  denying  a  certificate  to  the 
appellant  is  confirmed. 


In  re  STATEHOUSE  BONDS. 

(Supreme  Court  of  Rhode  Island.    Jan.  21, 1896.) 

State  Fonds— Appropriation-. 

1.  The  people,  by  vote,  authorized  the  legis- 
lature to  provide  for  the  issue  of  state  bonds,  in 
an  amount  not  to  exceed  $1,500,000,  "so  much  of 
said  money  as  may  be  necessary  to  be  applied  to 
the  purchase  of  a  site  for  and  the  erection  of  a 
new  statehouse."  Held,  that  neither  the  legis- 
lature nor  any  state  officer  was  authorised  to  pro- 
vide for  the  use  of  any  of  the  proceeds  of  such 
bonds  to  pay  the  general  expenses  of  the  state, 
before  the  completion  of  the  statehouse,  though  the 
amount  so  used  was  to  be  replaced  from  the  gen- 
eral revenue  of  the  state  before  it  should  be  need- 
ed. 

2.  Where  the  legislature  determines  to  issue 
bonds  for  the  construction  of  a  statehouse.  it  is 
not  enough  to  provide,  in  the  acts  authorizing  thc> 
submission  of  the  proposition  to  the  people.  f<r 
the  repayment  into  the  general  treasury  of  mon- 
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ys  already  expended  for  such  object;  but  the 
imposition  submitted  to  the  people  to  authorize 
he  loan  should  also  contain  authority  for  such  re- 
isyment. 

Communication  by  the  governor  to  the  su- 
ireme  court  In  the  matter  of  the  statehouse 
Kinds. 

To  His  Excellency,  Charles  Warren  Lippitt, 

Governor  of  the  State  of  Rhode  Island  and 

Providence  Plantations: 

We  have  received  from  your  excellency  a 
lommunication  requesting  our  opinion  on  the 
allowing  questions: 

First.  Authority  to  issue  statehouse  bonds 
o  the  extent  of  $1,500,000  was  voted  by  the 
(lectors  on  November  8,  1892.  By  chapter 
.201  of  the  Public  Laws,  passed  May  24, 
.893,  said  bonds  were  finally  authorized. 
The  proceeds  of  said  bonds  have  been  depos- 
ted  In  bank  by  the  general  treasurer,  and  in- 
erest  Is  being  allowed  upon  the  same.  The 
tatehouse  commission  will  probably  not  use, 
'or  any  purposes  connected  with  the  state- 
louse,  during  the  first  eight  months  of  1896, 
nore  than  $650,000.  In  such  circumstances, 
an  the  general  treasurer  legally  and  proper- 
y  use  any  portion  of  the  proceeds  of  Bald 
itatehouse  bonds  to  pay  the  general  expenses 
if  the  state  during  the  first  eight  months  of 
1896,  until  the  regular  Income  of  the  state, 
o  be  received  during  said  eight  months, 
ilaces  the  state  in  a  position  to  return  said 
noney  with  interest  to  said  statehouse  fund? 

Second.  In  case  none  of  the  general  officers 
if  the  state  have,  at  present,  the  necessary 
x>wer,  can  the  legislature,  which  meets  Jan- 
lary  21,  1S96,  authorize  such  temporary  use 
if  a  portion  of  the  proceeds  of  the  said  state- 
louse  bonds  to  defray  the  general  expenses 
if  the  state  as  stated  above? 

Third.  In  case  the  proper  authorities  should 
letermine  to  issue  bonds  to  provide  funds 
:o  pay  for  the  land  required  for,  and  the  cost 
if  erecting,  the  Rhode  Island  State  Normal 
School  and  the  proposed  state  armory  In  the 
:ity  of  Providence,  can  provision  be  made,  in 
he  acts  authorizing  said  bonds,  to  repay  into 
he  general  treasury  of  the  state  such  sums 
>f  money  as  have  already  been  appropriated 
Jy  the  legislature,  and  expended  by  the 
Rhode  Island  normal  school  commission  and 
the  commission  to  erect  a  state  armory  In  the 
:iry  of  Providence,  for  the  purposes  contem- 
plated In  the  acts  creating  such  commis- 
sions? 

Fourth.  Has  the  legislature  power  to  au- 
thorize said  repayment  from  the  proceeds  of 
wid  normal  school  and  said  state  armory 
bonds,  or  must  the  intention  to  make  said 
repayment  be  specified  in  the  act,  creating 
said  bonds,  to  be  submitted  to  the  electors? 

The  proposition  submitted  to  the  people,  by 
which  authority  was  given  for  the  Issue  of 
the  statehouse  bonds,  was  as  follows:  "Shall 
the  general  assembly  be  authorized  and  di- 
rected to  provide  for  the  issue  of  state  bonds 
In  an  amount  not  to  exceed  the  sum  of  $1,- 
500,000,  so  much  of  said  money  as  may  be 


necessary  to  be  applied  to  the  purchase  of  a 
site  for,  and  the  erection  and  completion  of. 
a  new  statehouse?"  Pub.  Laws  R.  I.  c.  1093; 
Act  May  19,  1892.  It  thus  appears  that,  by 
the  vote  of  the  people  adopting  that  proposi- 
tion, so  much  of  the  money  received  from 
the  bonds  as  was  necessary  for  the  purpose 
of  a  site  for  a  new  statehouse,  and  Its  erec- 
tion and  completion,  was  to  be  devoted  to 
that  specific  purpose.  The  surplus,  only, 
which  may  remain  after  this  purpose  has 
been  accomplished,  can  be  devoted  to  other 
uses.  It  Is  impossible  to  determine  In  ad- 
vance what,  if  any,  portion  of  the  moneys, 
the  proceeds  of  these  bonds,  will  not  be  need- 
ed for  the  purpose  for  which  they  were  au- 
thorized. This  being  the  case,  and  no  au- 
thority having  been  conferred,  by  vote  of  the 
people,  on  the  general  treasurer  or  any  gen- 
eral officer,  or  on  the  general  assembly,  to  di- 
vert from  its  purpose  so  much  of  the  fund  as 
may  be  required  for  the  specific  use  for  which 
it  was  voted,  and  there  being  no  inherent  au- 
thority known  to  us  in  any  general  officer 
or  the  legislature  to  do  so,  we  feel  constrain- 
ed to  answer  the  first  two  questions  pro- 
pounded in  the  negative,  notwithstanding  the 
moral  certainty,  amounting  almost  to  abso- 
lute certainty,  that  the  money  can  be  re- 
turned, with  interest,  to  the  statehouse  fund, 
before  it  will  be  needed  by  the  statehouse 
commissioners,  from  the  regular  income  of 
the  state,  to  come  in  during  the  next  eight 
months.  The  fund  is  analogous  to  a  trust 
fund,  and  cannot  be  legally  applied  to  any 
other  purpose  than  that  for  which  it  was  cre- 
ated, except  by  the  consent  of  the  people  by 
whom  it  was  created. 

We  reply,  to  the  third  and  fourth  questions 
propounded,  that,  In  case  It  Is  determined  to 
Issue  bonds  for  the  purpose  mentioned  In 
the  third  question,  we  are  of  the  opinion  that 
it  will  not  be  enough  to  provide,  in  the  acts 
authorizing  the  submission  of  propositions 
to  the  people  for  the  repayment  into  the  gen- 
eral treasury  of  the  moneys  already  appro- 
priated by  the  legislature,  and  expended  by 
the  Rhode  Island  normal  school  commission 
and  the  commission  to  erect  the  state  armory, 
but  that  the  proposition  submitted  to  the 
people  to  authorize  the  loans  should  also  con- 
tain authority  for  such  repayment;  that, 
while  It  may  not  be  necessary  to  specify  par- 
ticularly the  repayment  Into  the  general 
treasury,  the  proposition  should  be  so  framed 
as  to  evince  an  intention  that  the  loan  au- 
thorized Is  to  be  used  for  the  payment  of 
moneys  already  expended,  or,  as  in  the  case 
of  the  proposition  for  creating  the  statehouse 
loan,  to  leave  an  unexpended  surplus  in  the 
general  treasury,  which,  of  course,  would  be 
subject  to  the  action  of  the  general  assembly. 

CHARLES   MATTESON. 

JOHN  H.  STINESS. 

PARDON  E.  TILLINGHAST. 

GEORGE  A.  WILBUR. 

HORATIO  ROGERS. 

WILLIAM  W.  DOUGLAS. 
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ROBERTS  v.  ROBERTS. 

(Supreme  Court  of  Rhode  Island.     Jan.  25, 

18960 

Divobob— Petition  for  New  Trial— Sufficiency. 

A  new  trial,  in  a  suit  for  divorce,  will  not 
be  granted  upon  petition  by  defendant,  alleging 
that  the  petition  for  divorce  and  the  evidence  in 
support  thereof  were  untrue,  and  that  he  did  not 
contest  the  petition  because  of  illness,  where  he 
failed  to  notify  the  court  of  the  alleged  falsity  of 
the  petition,  or  to  employ  counsel  to  appear  for 
him,  and,  particularly,  as  it  appeared  that  de- 
fendant's wife  had  died  since  the  divorce,  leaving 
property. 

Petition  for  divorce  by  Jane  Roberts  against 
Edward  Roberts.  The  petition  was  heard 
and  granted;  but,  after  the  petitioner's  death, 
defendant  moved  for  a  new  trial.    Denied. 

Claude  J.  Farnsworth.  for  heirs  of  Jane 
Roberts.    George  J.  West,  for  defendant. 

MATTESON,  0.  J.  On  August  22,  1894, 
Jane  Roberts  filed  in  this  court  her  petition 
for  divorce  against  Edward  Roberts.  Cita- 
tion on  this  petition,  returnable  at  the  Octo- 
ber session,  1894,  was  duly  issued,  and  served 
on  the  respondent  September  7,  1894.  No  ap- 
pearance was  entered  by  the  respondent  or  in 
his  behalf,  and  on  February  13,  1895,  the  pe- 
tition was  heard  by  the  court  and  granted. 
The  petitioner,  Mrs.  Roberts,  died  July  10, 
1895,  leaving  personal  estate  to  the  amount 
of  about  $7,000.  On  August  1,  1895,  the  re- 
spondent filed  his  petition  In  the  cause  to  set 
aside  the  docket  entry  granting  the  divorce, 
and  to  reinstate  the  case  on  the  docket.  He 
rests  his  petition  on  the  ground  that  the  al- 
legations of  the  petition  for  divorce,  and  the 
evidence  In  support  thereof,  were  false,  as  the 
petitioner  and  her  witnesses  well  knew,  and 
seeks  to  excuse  his  failure  to  contest  the  pe- 
tition because  of  his  inability,  by  reason  of 
confinement  to  the  house  by  a  serious  illness, 
to  wit,  consumption.  But,  if  the  charges  in 
the  petition  were  false,  he  must  have  known 
of  their  falsity  before  the  petition  was  heard, 
and  could  either  hare  employed  counsel  to  ap- 
pear for  him  to  suggest  their  falsity,  or,  at 
least,  could  have  notified  the  court  himself 
that  they  were  false.  The  petition  is,  in  ef- 
fect, a  petition  for  a  pew  trial  of  the  divorce 
petition,  because  of  the  falsity  of  the  charges 
contained  In  it,  and  of  the  testimony  In  sup- 
port of  them,  and  because  the  petitioner  knew 
of  the  falsity  of  the  charges  and  of  the  testi- 
mony, and  therefore  practiced  a  fraud  on  the 
court  such  that  the  court  ought  to  set  aside 
its  decree.  We  should  have  regarded  the  pe- 
tition with  more  favor  If  the  respondent's  so- 
licitude for  the  court  and  the  Interests  of  the 
public  had  prompted  him  to  move  in  the  mat- 
ter before  the  death  of  Mrs.  Roberts.  We  can- 
not resist  the  feeling  that  the  respondent  is 
more  solicitous  to  obtain  the  $7,000  left  by 
the  deceased  than  to  protect  the  court  from 
Imposition  and  uphold  the  interests  of  justice. 
The  language  of  the  court  in  Zoellner  v.  Zoell- 
ner.  4f  Mich.  511.  9  N.  W.  831.  in  denying  a 


motion  similar  In  its  effect  to  the  present  pe- 
tition, is  so  applicable  that  we  quote  it: 
"Waiving  all  objections  based  on  the  manner 
In  which  the  relief  sought  is  applied  for,  and 
viewing  the  case  as  it  stands  explained  by  the 
petitioner,  tbe  court  is  of  the  opinion  that  the 
decision  of  the  court  below  should  not  be  dis- 
turbed. Nothing  Is  now  Involved  except  prop- 
erty. The  sole  motive  of  the  petitioner,  in 
assailing  the  judicial  proceeding  which  pur- 
ported to  sever  her  connection  with  the  de- 
ceased complainant,  is  to  get,  through  a  kind 
of  post  mortem  adjudication,  a  share  of  the 
property  he  left  We  think  she  was  not  dis- 
posed to  attack  the  proceedings  during  his 
lifetime,  and  when,  if  successful,  tbe  result 
would  have  been  a  revival  of  the  state  of 
marriage;  but  that  she  designedly  abstained 
from  moving  until,  in  consequence  of  his 
death,  the  property  Interest  might  be  pursued 
without  the  risk  of  any  restoration  of  the 
conjugal  connection."  But,  even  If  the  peti- 
tion had  been  filed  during  the  lifetime  of  Mrs, 
Roberts,  no  sufficient  ground  is  stated  for 
granting  a  new  trial.  In  Foisom  v.  Folsom, 
65  N.  H.  78.  it  was  held  that  a  retrial  of  a 
libel  for  divorce  would  not  be  granted  on  tbe 
ground  that  the  decree  was  obtained  by  fraud 
and  perjury  of  the  libelant  and  his  witnesses; 
no  fraud  being  shown  except  by  implication 
from  the  charge  of  perjury.  And  In  Dexter 
v.  Handy,  13  R.  I.  474,  the  defendant  In  an 
action  of  slander  petitioned  for  a  new  trial  on 
the  ground  that  the  plaintiff's  witnesses,  after 
the  trial,  admitted  their  testimony  to  hare 
been  untrue,  and  presented  affidavits  of  per- 
sons claiming  to  have  heard  the  admissions. 
No  affidavits  of  the  witnesses  themselves,  ad- 
mitting their  testimony  to  be  untrue,  were 
presented,  and  no  steps  had  been  taken  by 
the  petitioner  to  prosecute  them  for  perjury. 
It  was  held,  in  this  state  of  facts,  that  the  pe- 
tition should  not  be  granted.  And  see  Brown 
y.  Grove,  116  Ind.  84,  87,  18  N.  E.  887,  to  the 
effect  that  a  new  trial  will  not  be  granted  to 
admit  the  Introduction  of  impeaching  evi- 
dence.   Petition  is  denied,  and  rtinmimipd. 


CRONIN  v.  HOLLAND  et  at 
(Supreme  Court  of  Rhode  Island.     Feb.  11, 
1896.) 
Wills— Legacies  Payable  out  of  Income— AC- 
tion by  lboatee8  to  enfohcb  collection 
of  Legacies. 
Where  a  will  directed  the  executor  to  take 
charge  of  the  income  of  the  estate  nntil  it  whs 
sufficient  to  pay  debts  and  legacies,  legatees  can- 
not sue  the  executor  to  recover  their  legacies,  in 
the  absence  of  a  showing  that  the  income  will  not 
be  sufficient  within  a  reasonable  time  for  the  pay- 
ment of  such  legacies;  their  only  remedy  being  a 
bill  for  an  account  of  the  income. 

Bill  by  Dennis  Cronin  against  Elizabeth  A. 
Holland  and  others  for  an  injunction.    Grant- 
ed. 
I      Dennis  H.  Sheahan,  for  complainant.    Bal- 
i  lou  &  Tower  and  Warren  R.  Perce,  for  re- 
I  spondenta. 
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MATTESON,  C.  J.  The  second  clause  of 
the  will  directs  the  complainant,  as  executor, 
to  take  the  charge  and  possession  of  the  in- 
come of  the  testator's  property  until  such 
time  as  he  can  derive  from  it  sufficient  mon- 
eys to  pay  the  testator's  funeral  expenses, 
just  debts,  and  the  legacies  bequeathed  in 
the  will.  The  will  thus,  in  effect,  constitutes 
the  executor  a  trustee,  and  provides  for  the 
payment  of  the  legacies  out  of  the  income  of 
the  estate.  We  are  of  the  opinion,  therefore, 
that  the  legatees  are  not  entitled  to  maintain 
suits  for  the  collection  of  the  legacies  against 
the  executor,  or  to  enforce  the  charge  by  bill 
against  the  estate,  which  would  be  their  rem- 
edy except  for  the  provision  directing  the 
payment  of  legacies  out  of  the  income  (Math- 
ewson  v.  Arnold,  12  R.  I.  145);  or,  at  any 
rate,  that  they  cannot  maintain  such  a  bill 
until  it  becomes  apparent  that  the  Income  of 
the  property  will  not  be  sufficient  in  any  rea- 
sonable time  for  the  payment  of  the  legacies. 
The  only  remedy  to  which  they, are  entitled 
is  a  bill  for  an  account,  if  the  executor  un- 
reasonably refuses  to  render  them  an  account 
of  the  income.  An  injunction  restraining  the 
prosecution  of  the  suits  at  law  against  the 
executor  in  the  district  court  of  the  Sixth  ju- 
dicial district  is  granted. 


In  re  WATSON. 

(Supreme  Court  of  Rhode  Island.     Jan.  23, 

1806.)# 

Bigamous  Cohabitation — Indictment— Suffi- 
ciency. 
An  Indictment  tinder  Pub.  St.  c.  244,  |  1, 
providing  that  every  person  who  shall  be  convicted 
of  being  married  to  another,  or  of  cohabiting  with 
another  as  husband  and  wife,  having  at  the  time 
a  former  husband  or  wife  living,  shall  be  impris- 
oned, etc.,  failing  to  allege  the  existence  of  a  sec- 
ond marriage,  is  fatally  defective. 

Petition  for  habeas  corpus  by  Francis  O. 
Watson.     Petitioner  discharged. 

James  E.  Denlson,  for  petitioner.  Edwin 
C.  Dubois,  Atty.  Gen.,  and  Henry  J.  Dubois, 
Asst.  Atty.  Gen.,  for  the  State. 

TIIXINGHAST,  J.  This  is  habeas  cor- 
pus, and  is  brought  to  determine  whether  the 
petitioner  is  lawfully  imprisoned  by  virtue  of 
a  conviction  and  sentence  in  the  common 
pleas  division.  The  indictment  on  which  the 
petitioner  was  tried  and  convicted  charges 
that  Francis  C.  Watson,  of  Hopkinton,  in  the 
county  of  Washington,  on  the  9th  day  of  Oc- 
tober, 1870,  at  Sterling,  in  the  state  of  Con- 
necticut, was  lawfully  married  to  Melinda 
Buddington,  and  the  said  Melinda  Budding- 
ton  then  and  there  had  and  took  for  his  law- 
ful wife,  and  that  afterwards,  and  while  he 
was  so  married  to  the  said  Melinda  Budding- 
ton,  then  Melinda  Watson,  by  the  marriage 
aforesaid,  and  while  the  said  Melinda  Watson 
was  his  lawful  wife,  and  living,  on  the  25th 
dny  of  May,  in  the  year  of  our  Lord  1803,  and 


for  a  long  space  of  time  thereafter,  to  wit, 
for  the  space  of  20  months,  with  force  and 
arms,  at  Hopkinton  aforesaid,  in  the  county 
of  Washington,  feloniously  and  unlawfully 
did  cohabit,  and  continue  to  cohabit,  with  one 
Mary  A.  Watson,  alias  Mary  Watson,  as  hus- 
band and  wife;  and  the  said  Melinda  Watson 
not  having  continually  remained  without  the 
limits  of  this  state  for  the  space  of  seven 
years  together,  without  the  said  Francis  C. 
Watson  knowing  the  said  Melinda  Watson  to 
be  living  within  that  time;  and  the  said  Fran- 
cis O.  Watson  never  having  been  legally  di- 
vorced from  the  said  Melinda  Watson;  and 
the  said  Francis  C.  Watson  not  having  been 
less  than  14  years  of  age,  and  the  said  Me- 
linda Watson  not  having  been  less  than  12 
years  of  age,  at  the  time  of  their  said  mar- 
riage,—against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace 
and  dignity  of  the  state.  Said  indictment  is 
based  upon  Pub.  St  R.  I.  c.  244,  5  1,  which 
provides  as  follows:  "Every  person  who  shall 
be  convicted  of  being  married  to  another,  or 
of  cohabiting  with  another  as  husband  and 
wife,  having  at  the  time  a  former  husband  or 
wife  living,  shall  be  imprisoned  not  exceed- 
ing five  years  nor  less  than  one  year  or  be 
fined  not  exceeding  one  thousand  dollars: 
Provided,  that  this  shall  not  extend  to  any 
person  whose  husband  or  wife  shall  be  con- 
tinuously remaining  without  the  limits  of 
this  state  for  the  space  of  seven  years  to- 
gether, the  party  being  married  after  the  ex- 
piration of  said  seven  years,  not  knowing  the 
other  to  be  living  within  that  time,  nor  to 
any  person  who  shall  be  divorced  at  the  time 
of  such  second  marriage,  nor  to  any  person 
by  reason  of  any  former  or  prior  marriage, 
made  when  the  man  was  less  than  fourteen 
and  the  woman  less  than  twelve  years  of  age." 
The  first  ground  upon  which  the  petitioner 
relies  Is  that  the  indictment  falls  to  charge 
any  offense  under  said  statute,  because  it 
does  not  allege  the  existence  of  a  second  mar- 
riage. We  think  it  is  clear  that  the  point 
is  well  taken.  The  statute  above  quoted  pro- 
vides for  the  punishment  of  bigamy  proper  and 
also  for  the  punishment  of  the  equally  hein- 
ous offense  of  the  bigamous  cohabitation  of 
persons  not  technically  guilty  of  the  crime  of 
bigamy,  because  of  the  fact  that  the  second 
marriage  was  contracted,  either  In  some  other 
county  than  that  in  which  such  bigamous  co- 
habitation takes  place  and  is  sought  to  be 
punished,  or  In  some  other  state.  Pub.  St. 
R.  I.  c.  248,  §  7.  But,  in  order  to  constitute  ei- 
ther of  the  offenses  named,  it  is  clear  that 
there  must  have  been  a  second  marriage,  and 
hence  it  follows  that  such  second  marriage 
must  be  alleged  in  the  indictment.  The  lan- 
guage of  the  statute  is  that  "every  person  who 
shall  be  convicted  of  being  married  to  anoth- 
er, or  of  cohabiting  with  another  as  husband 
and  wife,  having  at  the  time  a  former  hus- 
band or  wife  living,"  etc.  It  will  be  observ- 
ed that  the  phrase,  "having  at  the  time  a 
former  husband  or  wife  living,"  applies  equal- 
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ly  to  both  offenses.  And  it  needs  no  argu- 
ment to  prove  that  there  can  be  no  such  thing 
as  a  former  husband  or  wife  unless  there  Is 
also  a  latter,  or  second,  husband  or  wife.  The 
proviso  also  applies  equally  to  both  offenses. 
The  language  is:  "Provided,  that  this  shall 
not  extend  to  any  person  whose  husband  or 
wife  shall  be  continually  remaining  without 
■the  limits  of  this  state  for  the  space  of  seven 
years  together,  the  party  being  married  aft- 
■er  the  expiration  of  said  seven  years,  not 
knowing  the  other  to  be  living  within  that 
time,  nor  to  any  person  who  shall  be  divorced 
at  the  time  of  such  second  marriage,  nor  to 
any  person  by  reason  of  any  former  or  prior 
marriage,  made  when  the  man  was  less  than 
fourteen  and  the  woman  less  than  twelve 
years  of  age."  It  is  clearly  to  be  seen,  there- 
fore, from  the  proviso,  that  neither  of  the 
offenses  aforesaid  can  be  committed  unless  a 
second  marriage  has  been  contracted.  The 
pleader  himself,  in  framing  the  indictment  be- 
fore us,  evidently  recognized  the  fact  that 
*aid  proviso  applies  to  the  offense  attempted 
to  be  charged,  as  he  has  negatived  the  excep- 
tions contained  In  said  proviso,  or  rather  at- 
tempted to  do  so,  by  Incorporating  a  part  of 
said  proviso  therein.  But  he  has  emasculat- 
ed It  by  omitting  all  reference  both  to  the 
"former"  and  "second"  marriages,  referred  to 
therein.  If  it  Is  necessary  to  negative  the 
exceptions  contained  in  the  proviso,  it  Is  nec- 
essary to  do  so  substantially  in  the  language 
of  the  statute,  which  has  not  been  done  in 
said  indictment  Cases  are  not  rare  where  a 
person  who  is  married  contracts  a  second 
marriage,  and  then  removes  to  a  county  or 
state  other  than  that  in  which  the  second 
marriage  was  entered  into,  where  the  parties 
cohabit  as  husband  and  wife.  Such  cohabita- 
tion, however,  does  not  constitute  the  crime 
-of  bigamy,  as  this  crime  can  be  committed 
only  In  the  county  and  state  where  such  sec- 
ond marriage  is  contracted.  State  v.  Palmer, 
18  Vt.  570;  State  v.  Cutshall,  110  N.  O.  638, 
15  S.  E.  261;  Walls  v.  State.  32  Ark.  565; 
Beggs  v.  State,  55  Ala.  108;  State  v.  Sloan, 
55  Iowa,  217,  7  N.  W.  516;  2  Blsh.  Cr.  Proc. 
85  885,  886.  But  the  parties,  being  Illegal- 
ly married,  and  subsequently  living  together 
In  another  county  or  state,  are  there,  under 
statutes  like  ours,  guilty  of  bigamous  cohab- 
itation, which  is  evidently  looked  upon  by  the 
lawmaking  power  as  practically  equivalent  to 
bigamy  proper.  The  Massachusetts  statute, 
■on  this  subject,  provides  that  "whoever,  hav- 
ing a  former  husband  or  wife  living,  marries 
another  person,  or  continues  to  cohabit  with 
such  second  husband  or  wife  In  this  state, 
shall,  except  In  the  cases  mentioned  in  the 
following  section,  be  deemed  guilty  of  polyg- 
amy," etc.  The  language  there  used  in  de- 
fining the  offense  is  somewhat  different  from 
ours,  and  may  be  a  litttle  more  explicit,  but 
It  comes  to  the  same  thing.  Instead  of  say- 
ing, "having  a  former  husband  or  wife  liv- 
ing," it  puts  It  the  other  way  about,  and  says, 
"continues  to  cohabit  with  such  second  hus- 


band or  wife."  But  it  Is  aimed  at  precisely 
the  same  offense  as  our  statute  aforesaid,  and 
evidently  means  no  more.  See  Com.  ▼.  Put- 
nam, 1  Pick.  139,  as  to  what  the  indictment 
should  charge.  In  Com.  v.  Bradley,  2  Cash. 
553,  the  defendant  was  convicted  on  an  In- 
dictment, under  the  Massachusetts  statute 
aforesaid,  charging  him  with  the  offense  of 
continuing  to  cohabit  in  that  state  with  a  sec- 
ond wife,  having  a  former  wife  living.  The 
indictment  alleged  that  the  defendant,  on  the 
1st  of  July,  1836,  was  married,  In  New  Hamp- 
shire, to  Deborah  Jane  Evans;  that  on  the 
9th  of  January,  1846,  that  marriage  still  sub- 
sisting, he  was  married,  In  Connecticut,  to 
Sarah  Jane  M.  Smith,  and  that  he  afterwards 
did  cohabit  and  continue  to  cohabit  with  said 
Sarah  Jane  at  Lynn,  In  Massachusetts,  for  a 
long  space  of  time,  to  wit,  for  the  space  of 
six  months,  his  said  former  wife  being  then 
living.  The  court  held  the  Indictment  good, 
and  said  that  "the  offense,  as  defined  by  stat- 
ute, consists  in  continuing  to  cohabit  with  a 
second  wife  or  husband  In  this  state."  See. 
also,  Com.  v.  Godsoe,  105  Mass.  464;  Com.  v. 
Richardson,  126  Mass.  34.  Com.  v.  Lucas, 
158  Mass.  81,  32  N.  E.  1033,  was  a  case  where 
the  defendant  married  a  woman  at  Portland, 
in  the  state  of  Maine,  having  a  former  wife 
then  living.  The  Indictment  charged  him 
with  cohabiting  and  continuing  to  cohabit 
with  his  second  wife  at  Brockton,  in  Massa- 
chusetts, for  a  long  space  of  time.  Field,  C. 
J.,  said:  "This  last  allegation  Is  material,  be- 
cause the  second  marriage  Is  alleged  to  have 
taken  place  in  the  state  of  Maine,  and  there 
would  be  no  offense  against  the  laws  of  this 
commonwealth  If  the  defendant  had  not  co- 
habited with  such  'second  wife  In  this  com- 
monwealth.' To  continue  to  cohabit  with 
such  second  husband  or  wife,'  as  the  words 
are  used  in  Pub.  St  c.  207,  f  4,  must  mean  to 
continue  to  live  or  dwell  together  as  bus- 
band  and  wife  ordinarily  do;  but,  according 
to  the  weight  of  authority,  the  words  do  not 
necessarily  imply  actual  sexual  intercourse." 
In  Tennessee,  the  statute  on  this  subject  pro- 
vides that  "if  any  person  being  married  shall 
marry  another  person,  the  former  husband  or 
wife  then  living,  or  continue  to  cohabit  with 
such  second  husband  or  wife  In  this  state, 
such  person  shall  be  Imprisoned  in  the  peni- 
tentiary not  less  than  two.  nor  more  than 
twenty-one  years."  In  Finney  v.  State.  3 
Head,  544,  the  court,  in  construing  the  stat- 
ute, said:  "We  think  it  clear,  that  by  this 
section,  'to  continue  to  cohabit  with  such 
second  husband  or  wife,  in  this  state,'  is  a 
distinct  and  complete  offense,  and  as  much 
cognizable  in  the  county  where  It  occurs  as 
the  crime  of  bigamy  is  In  the  county  where 
the  second  marriage  took  place.  The  offend- 
er could  not  be  charged  for  the  latter  crime 
in  any  other  county  than  that  where  it  oc- 
curred; but,  as  to  the  former,  It  may  be  in 
a  different  county,  and  must  be  located  by  the 
facts,  as  well  as  the  other.  They  are  two 
distinct  offenses.     To  make  out  the  case  for 
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unlawful  cohabitation,  the  offense  of  bigamy 
must  be  proved  by  establishing  both  the 
marriages,  and  that  at  the  time  of  the  second 
the  former  had  not  been  dissolved  by  divorce 
or  death,  either  actual  or  presumed.  This 
new  offense  was  created  to  prevent  the  scan- 
<lal  and  evil  examples  of  permitting  men  and 
women  to  cohabit  In  any  community  of  this 
state,  upon  an  unlawful  second  marriage, 
when  the  first,  as  well  as  the  last,  or  either, 
may  have  taken  place  In  any  other  state  or 
county."  See,  also,  Brewer  v.  State,  59  Ala. 
101.  Statutes  Intended  to  define  and  punish 
the  same  offense  have  been  enacted  in  many 
other  of  our  sister  states,  and,  while  the  lan- 
guage thereof  is  more  or  less  variant,  both 
the  purport  and  purpose  thereof  are  the 
same.  See,  for  examples,  1  Starr  &  C.  Ann. 
St.  IU.  p.  762;  1  Gen.  St  Kan.  1889,  5  23G4; 
Code  W.  Va.  1801  (3d  Ed.)  c.  149,  §5  1,  2; 
Rev.  St.  Fla.  1892,  p.  820;  How.  Ann.  St.  Mich. 
18S2.  c.  322,  |  4;  Gen.  St.  Conn.  1888,  §§  1523, 
1.VJ4.  Of  course,  we  do  not  Intend  to  be 
understood,  by  what  we  have  herein  said 
witb  reference  to  the  offense  of  bigamy  be- 
ing limited  to  the  county  in  which  the  second 
marriage  takes  place,  that  the  guilty  party 
cannot  be  indicted  and  punished  in  that  coun- 
ty, although  the  bigamous  cohabitation  un- 
der such  marriage  takes  place  In  another. 
For,  under  Pub.  St.  R.  I.  c.  248,  (  9,  the  per- 
son against  whom  an  indictment  is  found 
may  be  brought  into  the  county  where  the 
offense  was  committed,  for  trial  and  punish- 
ment. But  the  only  offease  under  said  stat- 
ute for  which  a  person  who  contracts  a  big- 
amous marriage  can  be  indicted  and  pun- 
ished in  any  county  other  than  that  where 
such  marriage  occurs  is  that  for  bigamous  co- 
habitation, as  aforesaid, — so  that,  where  the 
guilty  party  has  escaped,  or  removed  Into 
another  county  than  that  in  which  the  big- 
amous marriage  took  place,  and  there  cohab- 
its with  another  as  husband  and  wife,  the  at- 
torney general  can  elect  whether  to  bring  an 
indictment  for  bigamy  in  the  former  coun- 
ty, or  an  indictment  for  bigamous  cohabita- 
tion in  the  latter.  As  the  conclusion  to  which 
we  have  thus  arrived  disposes  of  the  indict- 
ment, It  Is  unnecessary  to  consider  the  other 
point  taken  by  the  petitioner,  namely,  that 
relating  to  the  amendment  made  by  the  as- 
sistant attorney  general.  As  the  indictment 
against  the  petitioner  charges  him  witb  no 
-offense,  therefore,  it  must  be  quashed,  and 
the  petitioner  discharged  from  imprisonment 
thereunder. 


INGRAHAM  v.  UNION  R.  CO. 

(Supreme  Court  of  Rhode  Island.     Jan.  30, 

1896.) 

Warrastt  —  Brkacii  —  Scienter— What  Consti- 
tutes Warranty. 

1.  In  an  action  for  breach  of  warranty  as  to 
41  n  article  sold,  a  scienter  need  not  be  alleged  or 
jproven. 

2.  The  vendor  at  a  public  auction  sale  of  a 


number  of  horses  publicly  rtated  "that  all  horses 
which  would  then  and  mere  be  offered  for  sale 
had  been  driven  single,"  and  that  all  horses  which 
were  not  safe  to  drive  single  would  be  specified 
when  sold.  Held  that,  where  horses  were  after- 
wards sold  without  any  statement  as  to  whether 
they  were  safe  to  drive  single,  there  was  a  war- 
ranty that  they  were  safe. 

Action  by  Ira  Ingraham  against  the  Union 
Railroad  Company.  On  demurrer  to  the  dec- 
laration.    Overruled. 

Llttlefleld,  Stiness  &  Stiness,  for  plaintiff. 
David  S.  Baker,  for  defendant 

TILLINGHAST,  J.  The  only  ground  up- 
on which  the  defendant's  counsel  bases  his 
demurrer  to  the  plaintiff's  declaration  In 
this  case  Is  that  it  does  not  allege  that  the 
defendant  company,  or  Its  agents  and  serv- 
ants, knew  or  ought  to  have  known  that  the 
horse  sold  to  the  plaintiff  by  said  defend- 
ant was  vicious  and  unfit  to  drive  in  single 
harness.  But  this  court  has  twice  decided 
that  in  an  action  for  false  warranty  of  a 
horse,  whether  It  be  assumpsit  or  case  for 
tort,  a  scienter  need  not  be  averred,  and, 
if  averred,  need  not  be  proved.  Place  v. 
Merrill,  14  R.  I.  578;  Fogarty  v.  Barnes, 
16  R.  I.  C27r  18  Atl.  982.  We  see  no  reason 
to  depart  from  the  decisions  rendered  In 
those  cases. 

While  we  might  properly  stop  here,  yet,  as 
the  counsel  for  the  defendant  has  taken  the 
point  In  his  brief  that  the  representations 
and  declarations  alleged  to  have  been  made 
by  the  agent  of  the  defendant  at  the  time 
of  the  sale  In  question  are  not  sufficient  to 
constitute  a  warranty,  which  point  has  also 
been  fully  discussed  In  the  brief  of  plain- 
tiff's counsel,  we  deem  It  proper,  in  order 
to  avoid  the  necessity  of  again  hearing  the 
case  on  an  amended  demurrer,  to  pass  upon 
the  question  thus  raised. 

The  declaration  charges  in  substance,  in 
the  first  count,  that  the  defendant  was  the 
owner  of  a  large  number  of  horses,  which  It 
was  desirous  of  selling,  and  did  offer  for 
sale  by  public  auction;  that  at  the  time  of 
said  sale,  before  It  began,  In  order  to  induce 
the  plaintiff  to  purchase  one  of  said  horses, 
said  defendant,  by  its  agent,  publicly  stated 
and  declared  that  all  the  horses  which 
would  then  and  there  be  offered  for  sale  had 
been  driven  single,  and  that  all  the  horses 
that  were  not  kind  and  safe  to  drive  single 
would  be  mentioned  and  specified  at  the 
time  when  they  were  sold;  that,  after  the 
making  of  said  statement,  several  horses 
were  sold,  one  or  more  of  which  were  stated 
to  be  unsafe  to  drive  single,  and  then  a 
black  horse,  numbered  54,  was  put  up,  and 
offered  for  sale  by  said  defendant,  and  the 
plaintiff  and  others  were  requested  to  bid 
for  said  horse;  that  when  said  horse  was 
offered  for  sale,  and  while  the  sale  was  be- 
ing made,  said  company,  by  its  agent,  did 
not  mention  nor  state  that  said  horse  was 
unsafe  and  dangerous  to  drive  single,  and 
the  plaintiff,  not  knowing  said  horse  to  be 
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unsafe,  and  wholly  relying  on  the  repre- 
sentations aforesaid,  and  believing  that  said 
horse  was  safe  to  drive  single,  bid  upon  the 
same,  and  became  the  purchaser  thereof. 
And  the  plaintiff  says  that  he.  confiding  In 
the  statement  and  representation  aforesaid, 
and  believing  said  horse  to  be  safe  to  drive 
single,  then  and  there  led  said  horse  away, 
put  his  own  harness  upon  him,  and  attached 
him  single  to  his  own  carriage,  and  set  for- 
ward with  said  horse  to  go  to  his  home. 
Yet  the  plaintiff  says  that  said  horse  was 
not  then  and  there  safe  to  drive  single,  but 
was  exceedingly  unsafe  and  dangerous;  and 
almost  Immediately,  although  the  plaintiff 
Is  an  experienced  driver,  and  exercised  the 
greatest  care  in  driving  said  horse,  and 
without  any  negligence  on  the  part  of  the 
plaintiff,  and  without  any  cause  save  the 
vicious  and  ugly  nature  of  said  horse,  he 
became  uncontrollable  and  furious,  and 
kicked  and  plunged  about  with  terrible  vio- 
lence and  force,  whereby  the  plaintiff's  car- 
riage was  demolished,  his  harness  destroyed, 
and  the  plaintiff  himself  thrown  out,  and 
greatly  Injured.  The  second  count,  after  set- 
ting out  the  defendant's  representations  made 
as  aforesaid,  alleges  that  it  became  and  was 
the  duty  of  the  defendant  then  and  there 
to  state  to  the  plaintiff  that  said  horse  was 
unsafe  and  dangerous  to  drive  single;  yet 
that  said  defendant  negligently  and  care- 
lessly omitted  and  failed  to  give  the  plaintiff 
notice  of  the  dangerous  nature  of  the  horse, 
etc.,  as  by  its  agent  it  had  agreed  and 
promised  to  do,  whereby  the  plaintiff  was 
Injured  as  aforesaid. 

Any  positive  affirmation  or  representation 
made  by  a  vendor  at  the  time  of  the  sale 
with  respect  to  the  subject  thereof,  which 
operates  as  an  inducement  thereto,  unless  it 
be  the  expression  of  a  mere  matter  of  opin- 
ion or  purely  matter  of  description,  consti- 
tutes a  warranty.  In  other  words,  a  war- 
ranty under  a  sale  of  personal  property  is  a 
statement  or  representation  of  fact  made  by 
the  vendor  as  to  the  character  or  quality  of 
the  article  sold  or  of  the  title  thereto,  where- 
by the  vendor  promises  that  the  thing  is  or 
shall  be  as  represented.  28  Am.  &  Eng.  Enc. 
Law,  p.  738,  and  cases  cited  In  note  1.  In 
Handy  v.  Waldron,  Index  00,  60,  29  Atl.  143, 
this  court  adopted  the  following  brief  defini- 
tion: "A  warranty  is  a  statement  of  fact  as 
to  an  article  sold,  coupled  with  an  agreement 
to  make  the  statement  good."  Such  an 
agreement  may  be  express  or  implied.  Nor 
is  any  particular  form  of  words  necessary  to 
create  a  warranty;  any  definite  statement 
or  affirmation  as  to  the  quality  of  the  thing 
sold,  made  by  the  seller  at  the  time,  which 
It  may  reasonably  be  supposed  was  Intended 
to  Induce  the  sale,  and  which  Is  relied  on  by 
the  purchaser,  may  be  regarded  as  consti- 
tuting a  warranty;  and  if  the  vendor,  at  the 
time  of  the  sale,  affirms  a  fact  as  to  the  qual- 
ity of  the  thing  sold,  In  clear  and  intelligible 
language,  and  the  purchaser  buys  on  the 


faith  of  such  affirmation,  there  Is  an  "express 
warranty,  and  the  vendor  is  liable  in  dam- 
ages If  the  article  sold  Is  not  what  it  is 
represented  to  be.  Nor  la  It  true,  as  some- 
times stated,  that  the  representation,  In  or- 
der to  constitute  a  warranty,  must  have  been 
intended  by  the  vendor,  as  well  as  under- 
stood by  the  vendee,  as  a  warranty;  for  if 
the  representation  as  to  the  character  or  qual- 
ity of  the  article  sold  be  positive,  and  not 
mere  matter  of  opinion,  and  the  vendee  un- 
derstands It  and  relies  upon  it  as  a  warranty, 
the  vendor  Is  bound  thereby,  no  matter 
whether  he  lntendsd  it  to  be  a  warranty  or 
not.  As  said  by  Earle,  J.,  in  Hawkins  r. 
Pemberton,  51  N.  V.  202:  "He  Is  responsible 
for  the  language  he  uses,  and  cannot  escape 
liability  by  claiming  that  he  did  not  intend 
to  convey  the  Impression  which  his  language 
was  calculated  to  produce  in  the  mind  of  the 
vendee."  We  think  the  language  alleged  to 
have  been  used  by  the  defendant's  agent  in 
the  case  at  bar,  in  the  circumstances  detailed 
in  the  declaration,  was  sufficient  to  constitute 
a  warranty  under  the  rule  above  stated,  and 
that  the  plaintiff  had  the  right  to  rely  there- 
on. The  statement  alleged  to  have  been  re- 
lied on  was  "that  all  horses  which  would  then 
and  there  be  offered  for  sale  had  been  driven 
single,  and  that  all  horses  which  were  not 
kind  and  safe  to  drive  single  would  be  men- 
tioned and  specified  at  the  time  when  tbey 
were  sold."  This  was  equivalent  to  an  af- 
firmation that  all  horses  which  would  be 
then  and  there  sold  were  kind  and  safe  to 
drive  singly,  unless  the  contrary  was  stated. 
If,  therefore,  the  plaintiff  purchased  the  horse 
in  question  relying  upon  said  affirmation, 
and  it  turned  out  that  said  horse  was  unsafe 
and  dangerous  to  drive  singly,  and  plaintiff 
has  been  damaged  thereby,  we  think  he  is 
entitled  to  recover.  Demurrer  overruled,  and 
case  remitted  to  tr<e  common  pleas  division 
for  further  proceedings. 


WARREN  et  al.  v.  PROVIDENCE  TOOL 

CO.  et  al. 

(Supreme  Court  of  Rhode  Island.     Jan.  30, 

1896.) 

Stockholder's  Li  ability— Actio*  to  Estokce— 

Limitation— Pleatii  sg— Demurrer — 

Laches— Akrat. 

1.  In  a  suit  to  enforce  the  liability  of  stock- 
holders on  an  unsatisfied  judgment  against  the 
corporation,  the  bill  showed  that  the  judgment 
against  such  corporation  had  been  entered  after 
tlie  expiration  of  the  period  of  limitations,  bat 
also  showed  several  undated  payments  on  the 
claim  which  could  have  been  made  within  six 
years  prior  to  the  commencement  of  the  suit  in 
which  such  judgment  was  rendered.  Held,  that  i 
demurrer  on  the  ground  that  the  bill  showed  that 
the  claims  were  barred  by  limitation  at  the  time 
the  notion  was  brought  against  the  corporation 
should  ho  overruled. 

2.  Where  the  bill  in  a  suit  to  enforce  the  lia- 
bility of  stockholders  on  an  unsatisfied  judgment 
against  the  corporation  alleged  a  joint  and  several 
liability  because  of  the  neglect  to  file  statements 
as  required  by  manufacturing  corporation  act  of 
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1847,  a  defense  that,  under  the  acta  amending 
siu-h  statute,  the  liability  of  stockholders  in  man- 
ufnt-turing  corporations  was  limited  to  the  par 
value  of  paid-up  shares,  and  an  additional 
amount  not  exceeding  such  par  value,  could  not 
be  raised  by  demurrer. 

3.  Laches  is  not  a  ground  for  demurrer  un- 
U>s8  the  facts  constituting  it  appear  on  the  face  of 
the  bill. 

Suit  by  Charles  H.  Warren  and  others 
against  the  Providence  Tool  Company  and 
others.  Heard  on  demurrer  to  MIL  Over- 
ruled. 

James,  Wm.  R.  &  Theodore  F.  Tillinghast, 
for  complainants,  Van  Slyck  &  Mumford, 
Bassett  &  Mitchell,  Edwards  &  Angell,  John 
D.Thurston,  Thomas  P.  Barnetield,  Joseph  C. 
Kly,  Herbert  Almy,  Thomas  C.  Greene,  James 
M.  Ripley,  John  Henshaw,  and  Cooke  &  An- 
gell, for  respondents. 

MATTESON,  C.  J.  This  Is  a  bill  to  en- 
force tbe  liability  of  stockholders  for  a  debt 
of  a  corporation.  The  case  is  before  us  on 
demurrers  of  a  number  of  the  respondents. 
The  bill  sets  forth  that  on  February  20,  1802, 
the  complainants  obtained  a  final  judgment 
In  tbe  court  of  common  pleas  for  Providence 
county,  against  the  Providence  Tool  Com- 
pany, a  manufacturing  corporation  created 
by  the  general  assembly,  formerly  doing 
business  in  Providence,  for  $79,638.68  debt, 
and  costs  of  suit,  $15.55;  that  execution  is- 
sued on  the  judgment,  on  which  the  officer 
charged  with  its  service  made  a  return  of 
nulla  bona,  and  that  the  judgment  remains 
In  full  force  and  wholly  unsatisfied;  that 
the  Providence  Tool  Company  was  incorpo- 
rated by  an  act  of  the  general  assembly  at 
Its  June  session,  1847;  that  It  organized  un- 
der the  act;  and  that  section  6  of  the  act  is 
as  follows:  "Sec.  6.  The  liability  of  the  mem- 
bers and  officers  of  this  corporation  for  the 
debts  of  the  company  shall  be  fixed  and  lim- 
ited by,  and  the  corporation,  its  members 
and  officers,  shall  in  all  respects  be  subject 
to,  the  provisions  of  'An  act  In  relation  to 
manufacturing  corporations,'  passed  at  tbe 
June  session  of  the  general  assembly,  A  D. 
1817,  in  the  same  manner  as  if  said  company 
liad  been  incorporated  after  said  act  had 
Kone  into  effect"  The  bill  further  sets  forth 
Hint  neither  the  corporation,  nor  its  officers, 
nor  any  of  Its  members  or  stockholders,  ever 
made  and  filed  any  statement  that  its  capital 
stock  had  been  paid  in,  in  accordance  with 
tbe  provisions  of  sections  1  and  2  of  the  act 
in  relation  to  manufacturing  corporations, 
referred  to  in  section  6  of  the  act  of  incorpo- 
ration, or  of  the  statutes  in  re-enactment  of 
those  provisions,  nor  has  the  corporation  or 
Its  officers  or  any  of  its  members  or  stock- 
holders ever  made  any  statement  of  the  con- 
dition of  the  corporation,  as  required  by  sec- 
tion 9  of  tbe  act  in  relation  to  manufacturing 
'-orporations  referred  to,  or  by  the  statutes 
re-enacting  the  provisions  of  that  section, 
and  avers  that  all  the  members  and  stock- 
holders of  tbe  corporation  have  thereby  be- 


come liable,  and  are  jointly  and  severally 
liable,  for  the  debts  of  the  corporation  due 
and  owing  to  the  complainants,  including 
their  judgment,  and  liable  to  pay  the  same  ac- 
cordingly. The  bill  sets  forth  a  description 
of  the  several  notes  given  to  the  complain- 
ants, the  earliest  bearing  date  March  31, 
1879,  and  the  latest  bearing  date  March  11, 
1882.  and  also  a  statement  of  a  book  account 
which  became  due  and  payable  March  27, 
1882,  and  avers  that  these,  with  the  interest 
thereon,  less  payments  made  at  sundry  times 
on  account  thereof,  were  tbe  basis  of  the 
judgment  obtained  by  the  complainant  as 
stated. 

Pub.  St.  R.  I.  c.  155,  §  22,  is  as  follows: 
"All  proceedings  to  enforce  the  liability  of  a 
stockholder  for  the  debts  of  a  corporation  shall 
be  either  by  suit  In  equity,  conducted  accord- 
ing to  the  practice  and  course  of  equity,  or 
by  an  action  of  debt  upon  the  Judgment  ob- 
tained against  such  corporation,  and  In  any 
such  suit  or  action  such*  stockholder  may  con- 
test the  validity  of  the  claim  upon  which  the 
judgment  against  such  corporation  was  ob- 
tained, upon  any  ground  upon  which  such 
corporation  could  have  contested  the  same  in 
the  action  in  which  such  judgment  was  recov- 
ered." 

The  first  ground  of  defense  under  the  de- 
murrers is  that  it  appears  by  tbe  bill  that  the 
complainants'  right  of  action  on  their  claims 
was  barred  by  the  statute  of  limitations  at 
the  time  the  action  was  brought  against  the 
corporation.  It  is,  doubtless,  true  that  the 
defense  of  tbe  statute  of  limitations  may  be 
taken  on  demurrer,  if  it  clearly  appears  on  the 
face  of  the  bill  that  the  claim  is  barred.  But 
we  do  not  think  that  the  rule  is  applicable  to 
the  case  at  bar,  since  it  does  not  clearly  ap- 
pear that  the  claims  were  barred  by  the  stat- 
ute of  limitations  prior  to  the  action  at  law  in 
which  the  judgment  was  obtained;  for, 
though  the  latest  claim  was  a  promissory  note 
dated  March  11,  1882,  which  matured  four 
mouths  later,  and  the  judgment  was  not  ob- 
tained until  February  20,  1892,  it  appears  by 
the  bill  that  sundry  payments  had  been  made 
ou  the  claims,  and,  for  aught  that  appears, 
these  may  have  been  made  within  the  six 
years  prior  to  the  bringing  of  the  suit. 

The  second  ground  urged  in  support  of  the 
demurrers  is  that  the  bill  avers  a  joint  and 
several  liability  of  the  stockholders  for  the 
debts  of  the  corporation  under  section  6  of 
the  charter,  because  of  tbe  neglect  to  file  the 
statements  required  by  the  provisions  of  the 
act  in  relation  to  manufacturing  corporations, 
passed  at  the  June  session,  1847,  of  the  gen- 
eral'assembly,  and  the  acts  in  re-enactment 
of  its  provisions,  whereas  it  appears,  by  the 
statutes  in  amendment  of  the  act  referred  to, 
that  the  liability  of  the  stockholders  In  manu- 
facturing corporations  is  limited  to  the  shares 
of  tbe  stockholders  paid  up  to  the  par  value 
thereof,  and  an  additional  amount  up  to,  but 
not  exceeding,  such  par  value.  This  Is  a  de- 
fense which  goes,  not  to  the  right  of  the  corn- 
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plainants  to  maintain  their  bill,  but  merely 
to  the  extent  of  the  liability  of  the  stockhold- 
ers. We  are  of  the  opinioD,  therefore,  that  it 
is  not  a  defense  of  which  advantage  can  be 
taken  on  demurrer. 

The  respondents  also  set  up  the  defense  of 
laches  In  support  of  their  demurrers.  But 
the  facts  on  which  they  claim  that  it  would 
be  Inequitable  to  entertain  the  suit  do  not  ap- 
pear on  the  face  of  the  bill,  at  least  with 
sufficient  certainty  to  warrant  us  in  sustain- 
ing the  demurrers  and  denying  the  relief 
sought.  If  the  complainants  have  been  guilty 
of  laches  such  as  to  render  the  maintenance 
of  the  bill  Inequitable,  the  respondents  can 
set  that  forth  in  their  answers;  and  the 
court,  with  the  proofs  before  it,  will  be  In  a 
better  position  to  pass  on  the  question  than 
it  1b  on  these  demurrers.  Demurrers  over- 
ruled. 


EVANS  v.  STATE  BOARD  OP  HEALTH. 
(Supreme  Court  of  Rhode  Island.     Feb.  11, 
1896.) 
Phtsician — Registration— Itinerant. 
Under  the  provision  of  Pub.  Laws,  c.  1353, 
{  4,  that  "nothing  in  this  chapter  shall  be  so  con- 
strued as  to  authorize  any  itinerant  doctor  to  reg- 
ister or  practice  medicine  in  any  part  of  this 
state,"  a  physician  whose  residence  and  principal 
office  are  in  another  state,  hut  who,  in  the  practice 
of  a  specialty,  visits  cities  in  this  state  and  in  oth- 
ers at  stated  intervals,  treating  patients  at  bis 
rooms  in  hotels,  is  not  entitled  to  register  or  prac- 
tice. 

Appeal  by  David  Evans  from  decision  of 
state  board  of  health.    Affirmed. 

Charles  E.  Gorman,  for  appellant  Edward 
C.  Dubois,  Atty.  Gen.,  for  appellee. 

PER  CURIAM.  The  appellant  is  a  domi- 
ciled resident  of  Boston,  Mass.,  and  a  prac- 
ticing physician,  making  a  specialty  of  the 
treatment  of  catarrh.  His  main  or  regular 
office  is  in  Boston,  and  for  10  years  past,  ex- 
cept when  absent  from  the  country,  or  pre- 
vented by  Illness,  he  has  visited  Providence 
in  the  practice  of  his  specialty  on  stated  days 
each  month.  He  has  had  no  office  in  Provi- 
dence except  the  rooms  he  has  taken  In  the 
hotels  at  which  he  has  stopped.  He  has  no- 
tified his  patients  of  his  visits  to  Providence 
by  advertisements  In  the  Providence  Journal, 
and  has  met  them  In  his  rooms  at  the  hotels 
at  the  times  mentioned  in  the  advertisements. 
He  has  also  during  this  10  years,  for  greater 
or  less  periods,  been  in  the  habit  of  visiting, 
in  the  practice  of  his  specialty,  Worcester, 
Springfield,  New  Bedford,  and  Lowell,  Mass., 
in  the  same  manner  as  he  has  visited  Provi- 
dence. On  these  facts  the  state  board  of 
health  decided  that  he  was  to  be  regarded  as 
an  itinerant  doctor,  within  the  meaning  of 
Pub.  Laws  R.  I.  c.  1353,  §  4,  which  provides 
that  "nothing  in  this  chapter  shall  be  so  con- 
strued as  to  authorize  any  itinerant  doctor  to 
register  or  to  practice  medicine  in  any  part  of 
this  state."  We  think  that  this  decision  was 
correct,  and  affirm  it  accordingly. 


BOUCHER  v.  STATE  BOARD  OF 

HEALTH. 

(Supreme  Court  of  Rhode  Island.     Feb.  11, 

1896.) 
Physician— Certificate  op  Qualification— 
Powers  of  State  Board  of  Health. 
Graduates  from  the  medical  department 
of  Laval  University,  which  is  a  legally  chartered 
medical  college  of  Canada,  having  been  uniformly 
granted  a  certificate  to  practice  by  the  state  board 
of  health  when  they  also  presented  a  license  tn 
practice  in  Canada  from  the  College  of  Physicians 
and  Surgeons,  and  it  appearing  that  such  license 
is  granted  as  a  matter  of  course,  without  exam- 
ination, on  the  diploma  of  the  applicant,  and  on 
payment  of  a  fee  therefor,  the  refusal  of  the  board 
to  grant  a  certificate  for  lack  of  such  license  is  er- 
roneous. 

.Appeal  by  Joseph  G.  Boucher  from  decision 
of  state  board  of  health.     Reversed. 

Charles  E.  Gorman  and  Ambrose  Choquet. 
for  appellant.  Edward  C.  Dubois,  Atty. 
Gen.,  for  appellees. 

PER  CURIAM.  The  appellant  Is  a  grad- 
uate of  the  medical  department  of  the  Lavat 
University,  a  legally  chartered  medical  col- 
lege in  Montreal,  Canada;  but  his  applica- 
tion for  a  certificate  to  practice  medicine* 
was  refused  by  the  respondents,  on  the 
ground  that  Laval  University  had  not  been 
indorsed  by  them  as  a  reputable  and  legally 
chartered  medical  college.  It  appears,  how- 
ever, that  if  he  had  presented  with  his  di- 
ploma a  license  to  practice  medicine  in  Cana- 
da from  the  College  of  Physicians  and  Sur- 
geons, a  board  similar  to  the  respondents, 
they  would  have  granted  him  a  certificate  to 
practice.  The  evidence  shows  that  the  li- 
cense of  the  College  of  Physicians  and  Sur- 
geons is  granted  as  a  matter  of  course  to 
those  holding  diplomas  from  the  Laval  Uni- 
versity, who,  like  the  appellant,  had  been 
found  by  the  governors  of  the  College  of 
Physicians  and  Surgeons  qualified  to  pursue 
the  study  of  medicine,  and  bad  been  regis- 
tered in  the  books  of  the  college  as  having 
commenced  the  study,  on  the  payment  of  the 
prescribed  fee,  and  that  it  merely  confers 
authority  on  the  licensee  to  practice  In  Can- 
ada. We  understand,  also,  from  the  testi- 
mony, that  in  several  Instances  the  respond- 
ents have  granted  certificates  to  practice  to 
graduates  of  Laval  University  who,  having 
practiced  medicine  in  Canada  prior  to  com- 
ing here,  had  the  license  of  the  College  of 
Physicians  and  Surgeons.  If  this  be  so,  we 
think  that  inasmuch  as  the  license  of  the 
College  of  Physicians  and  Surgeons  is  grant- 
ed to  holders  of  diplomas  of  Laval  Universi- 
ty, of  the  class  mentioned,  without  examina- 
tion, merely  on  the  payment  of  a  prescribed 
fee,  the  granting  of  certificates  by  the  re- 
spondents to  other  graduates  of  Laval  Uni- 
versity, qualified  as  above  stated,  was.  in  ef- 
fect, an  indorsement  of  that  university  by 
them  as  a  legally  chartered  medical  college, 
to  the  extent  mentioned,  and  that  they  then1- 
fore  erred  tn  refusing  a  certificate  to  the  ap- 
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pellant  merely  because,  not  wishing  to  prac- 
tice in  Canada,  he  did  not  pay  the  fee  and 
obtain  the  license  from  the  College  of  Phy- 
sicians and  Surgeons.  Decision  of  the  state 
board  of  health  overruled. 


CRUMLEY  et  al.  v.  LUTZ  et  al. 

(Supreme  Court  of  Pennsylvania.     Jan.  10, 

1896.) 

Appeal  from  court  of  common  pleas,  Philadel- 
phia county;   Thayer,  Judge. 

Action  by  Henry  Crumley  and  others  against 
John  Lutz  and  others.  From  a  judgment  for  de- 
fendants, plaintiffs  appeal.     Appeal  quashed. 

John  M.  Arundel,  for  appellants.  Frederick  J. 
Knaus  and  Horace  Haverstick,  for  appellees. 

PER  CURIAM.     Appeal  quashed. 


POOL  et  al.  t.  WHITE. 

(Supreme  Court  of  Pennsylvania.     Oct.  8, 

1895.) 

Appeal  from  court  of  common  pies  a,  West- 
moreland county. 

Laird  &  Keenan,  Morehead  &  Gartner,  and 
Robbins  &  Kunkle,  for  appellant.  John  F. 
Wentling,  David  A.  Miller,  Jas.  S.  Moorhead, 
and  John  B.  Head,  for  appellees. 

PER  CURIAM.     Writ  quashed. 


CAMPBELL  v.  CITY  OF  YORK. 
(Supreme  Court  of  Pennsylvania.     Jan.  6, 1895.) 

Actios  against  Citt  —  Defective  Sidewalk  — 
Evidence— Personal  Injuries- 
Mortality  Tables. 
In  an  action  for  injuries  not  resulting  in 
death,  mortality  tables  are  admissible,  provided 
they  are  accompanied  by  proper  instructions  in  re- 
gard to  their  use. 

Appeal  from  court  of  common  pleas,  York 
county;   J.  W.  Latimer,  Judge. 

Action  by  John  Campbell  against  the  city  of 
York.  From  a  judgment  for  plaintiff,  defend- 
ant appeals.     Affirmed. 

The  court  charged  as  follows  as  to  the  use 
of  the  Carlisle  tables:  "When  you  come  to 
the  question  of  determining  the  measure  of 
damages,  you  will  consider  in  that  connection 
the  Carlisle  tables,  showing  the  expectancy 
of  life,  which  were  also  Introduced.  There  is 
a  case  in  Pennsylvania  in  which  the  supreme 
court  have  said  that  it  seems  that  that  prob- 
ably is  proper,— Kraut  v.  Railway  Co.,  160  Pa. 
St.  327,  28  Atl.  783.  But  you  must  not  mis- 
understand the  testimony.  The  Carlisle  ta- 
bles are  based  upon  the  mortality  experience 
of  insurance  companies.  Of  course,  the  insur- 
ance companies  have  gathered  together  a  vast 
amount  of  statistics  from  which  they  are  able 
to  ascertain  the  average  expectancy  of  life  at 
any  particular  period;  and  of  course  those 
tables  are  based  upon  the  selected  lives,— for 
people  are  only  insured  by  life  insurance  com- 
panies after  having  passed  a  medical  exam- 
ination insuring  good  health.     At  47  the  ex- 


pectancy of  life  is  23  years.  That  does  not 
mean  to  say  that  a  man  at  47  is  going  to  live 
23  years.  He  may  die  the  next  day;  be  may 
live  to  be  90.  It  simply  means  that  of  people 
aged  47  the  average  existence  of  their  lives 
will  be  about  that  If  there  is  a  class  of  100, 
000  living  at  47  years,  the  average  life  of 
those  whole  100,000  will  be  23  years.  Of 
course,  the  duration  of  any  particular  life, 
such  as  this,  cannot  be  predicted;  and  of 
course  it  depends  largely  upon  the  condition 
of  health,— the  physical  condition  of  the  man, 
—and  depends  largely  upon  the  acts  and  con- 
duct, and  the  liability  to  contract  disease,  and 
matters  of  that  sort.  I  say  this,  because  I  do 
not  want  you  to  assume  that,  because  the  ex- 
pectancy of  life  at  47  years  is  23  years,  that 
this  man  will  live  23  years.  He  may  live 
twice  that;   he  may  die  to-morrow." 

Stewart,  Niles  &  Neff  and  Robert  F.  Gibson, 
for  appellant.  N.  W.  Wanner  and  Allen  C. 
Wiest,  for  appellee 

McCOLLUM,  J.  The  negligence  of  the  city 
in  the  construction  and  maintenance  of  the 
sidewalk  in  question  is  obvious  and  undisput- 
ed, and  It  is  established  by  the  verdict  of  the 
jury  that  this  negligence  was  the  sole  cause 
of  the  injury  complained  of.  The  city  ap- 
peal's to  have  conceded  its  own  negligence  in 
the  premises,  and  to  have  based  its  defense  on 
the  alleged  contributory  negligence  of  the 
plaintiff.  The  questions  raised  by  this  de- 
fense, and  all  the  evidence  relating  to  it,  were 
carefully  presented  to  the  jury  for  their  con- 
sideration, with  the  repeated  instruction  that, 
if  there  was  negligence  on  the  part  of  the 
plaintiff  which  contributed  in  the  slightest  de- 
gree to  the  accident,  he  could  not  maintain 
the  suit.  The  city  has  no  cause  to  complain 
of  the  instructions  on  this  branch  of  the  case, 
as  it  is  clear  that  the  court  would  not  have 
been  justified  in  ruling  that  there  was  con- 
tributory negligence  which  precluded  a  recov- 
ery. The  evidence  tending  to  show  the  plain- 
tiff's knowledge  of  the  condition  of  the  side- 
walk, his  manner  of  passing  over  it  on  the 
night  of  the  accident,  and  his  acquaintance 
with  other  streets  and  sidewalks  In  the  neigh- 
borhood of  it,  was  for  the  jury.  From  this 
evidence  they  found  that  his  case  was  clear 
of  contributory  negligence.  It  cannot  be  Just- 
ly said  of  the  evidence  that  the  weight  of  it  Is 
against  the  verdict,  or  that  It  warrants  a  legal' 
conclusion  destructive  of  the  plaintiff's  claim. 
The  sidewalk,  from  the  time  of  its  construc- 
tion until  and  subsequent  to  the  occurrence  in 
question,  was  unsafe,  and  it  exposed  to  cas- 
ualties like  the  one  under  consideration  all 
persons  having  occasion  to  pass  over  it  at 
night.  The  municipal  authorities  were  cog- 
nizant of  Its  condition,  and  the  risks  Involved 
In  traveling  upon  it;  but  they  declined,  when 
requested,  to  incur  the  expenditure  required 
to  render  it  reasonably  safe  for  public  use.  It 
is  difficult  to  imagine  a  more  flagrant  disre- 
gard of  official  duty  than  was  shown  In  this 
case  by  the  representatives  of  the  city,  who 
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were  charged  with  the  supervision  and  care 
of  its  streets.  There  is  some  evidence  -which 
indicates  that  they  supposed  the  sidewalk,  at 
the  east  end  of  it,  was  in  the  township  of 
Spring  Garden;  but  as  the  evidence  is  clear 
and  uncontradicted  that  it  was  constructed 
by,  and  within  the  limits  of,  the  city,  there 
was  uo  warrant  for  their  supposition.  It  be- 
ing established  by  a  verdict,  supported  by 
competent  aud  sufficient  testimony,  that  the 
sidewalk  at  the  point  where  the  accident  oc- 
curred was  defective  and  dangerous,  that  It 
was  known  to  the  municipal  authorities  to  be 
so,  and  that  their  negligence  in  the  construc- 
tion and  maintenance  of  it  was  the  proximate 
cause  of  the  plaintiff's  Injury,  a  particular 
specification  of  its  defects  seems  to  be  unnec- 
essary. 

The  city's  contention  based  on  the  second 
specification  of  error  is  without  merit,  because 
it  was  not  shown  by  either  party  that  there 
was  any  change  In  the  condition  of  the  side- 
walk from  the  time  of  its  construction  until 
some  time  after  the  accident,  except  such  as 
was  made  by  the  board  bridge  at  the  east 
end  of  it,  or  was  the  natural  sequence  of  the 
manner  of  constructing  It  The  testimony  of 
the  plaintiff  explanatory  of  his  fall  Is  consist- 
ent with  the  testimony  descriptive  of  the  con- 
dition of  the  sidewalk  anterior  to  It,  and  the 
question  whether  the  city  had  notice  of  the 
latter  before  the  occurrence  of  the  former  was 
for  the  jury,  upon  all  the  evidence  in  the  case 
pertinent  to  it. 

The  city  complains  of  the  admission  of  the 
mortality  tables,  and  of  the  instructions  in 
regard  to  them.  In  admitting  this  evidence, 
the  learned  court  below  followed  and  was 
governed  by  the  decisions  of  this  court  in 
Steinbrunner  v.  Railway  Co.,  146  Pa.  St  504, 
23  AtL  239,  McCue  v.  KnoxviUe  Borough.  146 
Pa.  St  580,  23  Atl.  439,  and  Kraut  v.  Railway 
Co.,  160  Pa.  St  329,  28  Atl.  783;  and  in  com- 
menting upon  it  fairly  conformed  to  the  sug- 
gestion made  in  the  case  first  cited.  This 
complaint,  therefore,  furnishes  no  ground  for 
reversing  the  judgment  The  contention 
based  on  the  excerpts  from  the  charge  em- 
braced in  the  third  and  fourth  specifications 
of  error  has  no  substantial  merit  in  it.  These 
excerpts,  considered  in  connection  with  the 
charge  as  a  whole,  and  In  the  light  of  the  tes- 
timony in  the  case,  cannot  be  fairly  character- 
ised as  misleading  or  prejudicial  to  the  rights 
of  the  city.  The  specifications  of  error  are 
overruled,  and  the  judgment  is  affirmed. 


RICH  v.  BLACK  et  al. 
(Supreme  Court  of  Pennsylvania.  Jan.  6, 1896.) 
Agent  to  Sell  Lasd— Right  to  Purchase. 
Where  one  intrusted  with  the  sale  of  real 
estate  purchases  it  himself  through  other  par- 
ties, the  vendor  may  rescind  the  sale,  though  the 
price  paid  is  all  that  was  demanded  by  her. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county;   Thomas  Ewing,  Judge. 


Bill  by  Martha  K.  Rich  against  Black  & 
Baird,  Daniel  H.  Barr,  and  others,  to  have 
said  Barr  declared  trustee  for  plaintiff  as  to 
certain  land,  and  to  obtain  an  accounting  by 
defendants.  From  a  decree  for  plaintiff,  de- 
fendants appeal.     Affirmed. 

J.  S.  &  E.  G.  Ferguson,  for  appellants.  M. 
A.  Woodward,  for  appellee. 

STERRETT,  O.  J.  The  rule  of  public  pol- 
icy which  avoids,  at  the  Instance  of  the  ces- 
tui que  trust,  purchases  made  by  agents  for 
sale,  is  practically  absolute  in  its  character. 
Courts  of  equity  view  such  transactions  with 
jealous  eye;  and  it  is  only  under  special  cir- 
cumstances, amounting  to  a  dissolution  of  the 
trust  relation,  when  the  parties  have  dealt  at 
arm's  length,  that  their  validity  is  recognized. 
Davoue  v.  Fanning,  2  Johns.  Ch.  254.  Aud 
the  reasons  are  obvious.  On  the  one  hand, 
the  relation  which  such  agents  bear  is  con- 
fidential, and  dlsarme  the  vigilance  of  their 
principals.  It  affords  peculiar  facilities  for 
obtaining  exclusive  information  In  respect  of 
the  property  Intrusted  to  them  for  sale.  Their 
employment  Implies  that  they  have  superior 
advantages  for  making  sales,  and  that  they 
will  use  every  effort  and  means  to  obtain  the 
highest  price  for  the  benefit  of  their  principals. 
On  the  other  hand,  their  individual  Interest 
is  to  purchase  at  the  lowest  price,  and  places 
them  In  a  position  which  is  inconsistent  with 
the  faithful  and  proper  discharge  of  the  du- 
ties of  the  trust.  The  opportunity  will  nat- 
urally lead  to  temptation,  to  abuse,  and,  as 
was  aptly  said  by  Mr.  Chancellor  Kent  in  Da- 
voue v.  Fanning,  supra,  be  poisonous  in  Its 
consequences.  The  cestui  que  trust  is  not 
bound  to  prove,  nor  is  the  court  bound  to 
judge,  that  the  trustee  has  made  a  bargain 
advantageous  to  himself.  The  fact  may  be 
so,  and  yet  the  party  not  have  it  in  his  power 
distinctly  and  clearly  to  show  it.  "There  nuiy 
be  fraud,"  as  Lord  Hardwicke  observed,  "and 
the  party  not  able  to  prove  if."  Thus  an 
agent  by  virtue  of  his  trust  relation,  may 
discover  valuable  minerals  in  the  land.  and. 
locking  the  knowledge  in  his  breast,  take  ad- 
vantage of  It  in  making  a  contract  with  his 
cestui  que  trust  If  he  deny  It,  how  ran  the 
court  find  the  fact?  "The  probability  is  that 
a  trustee  who  has  once  conceived  such  a  pur- 
pose will  never  disclose  it,  and  the  cestui  que 
trust  will  be  effectually  defrauded."  Ex  par- 
te Lacey,  6  Ves.  627.  So  he  may  take  advan- 
tage of  his  superior  knowledge  of  the  market 
and  skill  in  manipulation  to  obtain  results 
beneficial  to  himself.  "It  is  to  guard  against 
this  uncertainty  and  hazard  of  abuse,  and  to 
remove  the  trustee  from  temptation,  that  the 
rule  does  and  will  permit  the  cestui  que  trust 
to  come,  at  his  own  option,  and  without  show- 
ing actual  injury,  and  insist  upon  having  the 
experiment  of  another  sale"  (Davoue  v.  Fan- 
ning, supra);  or,  as  was  held  In  our  own  rase 
of  Swisshelm's  Appeal,  56  Pa.  St.  475.  treat 
the  purchase  as  Inoperative  in  respect  of  the 
land  unsold  by  the  trustee,  and  compel  an  ao- 
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rcunt  of  the  proceeds  of  sale  made  by  him 
o  Innocent  purchasers  for  value.  "This  is  a 
emedy  that  goes  deep,  and  touches  the  very 
oot  of  the  matter."  Davoue  v.  Fanning,  su- 
ira;  Leisenring  v.  Black,  5  Watts,  303;  Par- 
hall's  Appeal,  65  Pa.  St.  224;  Rice  v.  Davis, 
30  Pa.  St.  439,  20  Atl.  513;  Murphy  v. 
)'Shea,  2  Jones  &  Lt>  T.  422.  The  cestui 
ue  trust  must,  it  Is  true,  move  within  a  rea- 
o liable  time;  but  what  shall  amount  to  a 
casonable  time  will  depend  on  circumstances, 
nd  lies  in  the  discretion  of  the  court.  In  the 
bsence  of  special  circumstances  which  may 
•ngthen  or  shorten  the  time,  the  analogy  of 
be  law  is  followed.  Marshall's  Estate,  138 
'a.  St  2-5,  22  Atl.  00.  These  appellants  mis- 
pprehend  the  rationale  of  this  rule.  They  in- 
Ist  that  because,  as  they  claim,  the  sale  was 
atlsfactory  to  Mrs.  Rich,  the  rule  has  no  ap- 
lleatlon.  Conceding  that  in  the  first  Instance 
:  was  satisfactory,  that  fact  would  not  take 
way  her  option  to  rescind;  for  these  appel- 
mts  then  and  for  a  long  time  afterwards  os- 
>nslbly  maintained  towards  her  the  charac- 
■r  of  agents  for  sale,  and  willfully  concealed 
te  fact  of  their  own  interest.  They  maintain 
:ieir  characters  of  Inconsistency  even  now  by 
Iniraing  not  only  title  a«  purchasers,  but  com* 
Mssions  as  agents  for  sale.  Roll,  whom  they 
rst  reported  as  the  purchaser,  confessedly 
new  nothing  of  it  The  alleged  Interest  of 
>iUespie  and  Neeb  is  more  than  doubtful, 
nd,  if  it  ever  existed,  was  soon  parted  with, 
o  all  practical  intents  and  purposes,  these 
gents  were  the  real  purchasers,  without  the 
oowledge  of  their  cestui  que  trust.  Rosen- 
erger's  Appeal,  26  Pa.  St.  67.  However 
Irs.  Rich  may  nave  felt  In  the  first  instance 
i  regard  to  the  sale,  It  is  not  likely  that  it 
ould  have  been  satisfactory  had  she  been 
illy  informed  of  the  facts.  When  she  gave 
er  agents  a  minimum  price,  It  was  manifest- 
•  intended  as  a  guide  to  them  in  negotiating 
lie,  and  implied  a  just  expectation  on  her 
irt  and  an  engagement  on  theirs  that  they 
•ould  make  an  honest  endeavor  to  obtain  a 
Igher  price.  If  Roll,  Gillespie,  and  Neeb 
ere  really  intending  purchasers,  the  obvious 
>urse  was  that  these  agents  for  sale  should 
ike  competitive  bids.  They  did  not  occupy 
le  position  of  middlemen  with  equal  duty  to 
oth.  Their  primary  duty  was  to  Mrs.  Rich, 
ut,  so  far  as  appears,  no  bona  fide  effort 
'as  made  by  them  to  perform  this  duty.  In- 
ead,  Mrs.  Rick  was  asked  to  take  less,  and, 
'hen  this  was  refused,  they  hastened  to  avail 
lemselves  of  the  minimum  price  in  their 
to  interest,  and  had  already  made  large 
rofits  before  Mrs.  Rich's  discovery  of  the 
icts.  If  they  could  realize  profits  for  them- 
>lves,  they  could  and  should  have  done  so 
>r  their  cestui  que  trust.  That  was  their 
mployment,  and  that  their  undertaking;  and 
I'lity  will  treat  that  as  done  which  ought  to 
are  been  done.  To  sustain  the  purchase 
iade  in  these  circumstances  would  work  "ac- 
ial  injury"  to  Mrs.  Rich,  tend  to  encourage 
reaches  of  trust,  and  violate  a  wise  rule  of 
v  .a3A.no.  18— 56 


public  policy.  Having  taken  action  in  time, 
the  plaintiff  was  entitled  to  the  relief  which 
the  decree  of  the  court  below  is  intended  to 
secure.  Decree  affirmed,  and  appeal  dismiss- 
ed, with  costs  to  be  paid  by  appellants;  and  It 
Is  ordered  that  the  record  be  remitted  to  the 
court  below  for  further  proceedings. 


McOUTCHBON  v.   SMITH  et  aL 
(Supreme  Court  of  Pennsylvania.     Jan.  6,  1896.) 

Fraud — Confidential  Relations— Tenants  in 
Common. 
The  two  members  of  a  firm,  after  dissolu- 
tion, in  order  to  realize  on  a  debt  purchased  at 
judicial  sale  a  farm  which  had  been  conveyed  to 
the  debtor's  wife,  each  contributing  one-half  the 
price,  and  taking  title  to  an  undivided  half  inter- 
est. After  holding  the  property  together  for  10 
years,  one  of  them  made  a  contract  for  the  sale 
of  the  farm  for  $8,500,  and  immediately  after  do- 
ing so,  without  disclosing  the  sale  to  his  partner, 
he  purchased  the  tetter's  half  interest  for  $2,500. 
Held,  that  the  relation  between  the  parties  was 
of  a  confidential  nature,  so  as  to  incapacitate  the 
one  from  thus  making  a  profit  at  the  expense  ot 
the  other. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county. 

Bill  by  William  McCutcheon  against  Mary 
Smith,  executrix  of  George  F.  Smith,  de- 
ceased, and  others,  for  an  accounting.  From 
a  decree  for  plaintiff,  defendants  appeal.  Af- 
firmed. 

J.  M.  Shields,  for  appellants.  A.  Blakeley, 
for  appellee. 

STERRETT,  C.  J.  In  1867,  William  Mc- 
Cutcheon, the  plaintiff,  and  George  F.  Smith, 
the  defendants'  testator,  formed  an  equal  co- 
partnership In  the  name  of  George  F.  Smith 
&  Co.,  which  continued  until  April,  1876, 
when  by  mutual  consent  it  was  dissolved. 
One  of  the  outstanding  assets  of  the  firm 
was  an  overdue  account  of  about  $7,000 
against  Samuel  Hare,  which  the  latter  was 
willing,  but  unable,  to  pay.  Afterwards,  with 
the  view  of  realizing  at  least  part  of  this, 
and  other  delinquent  accounts,  the  late  part- 
ners concluded  to  purchase  the  Hare  farm, 
the  deed  for  which  had  been  made  to  the 
wife  of  their  principal  debtor.  They  accord- 
ingly bought  the  same  at  judicial  sale,  each 
contributing  one-half  of  the  purchase  money, 
and  taking  title  to  an  undivided  half  Inter- 
est. As  found  by  the  learned  master,  "the 
purchase  was  made  for  the  purpose  of  selling 
for  the  best  price  they  could  obtain,  and  out 
of  the  profits,  if  any,  make  up  a  portion  or 
all  of  the  loss  they  had  jointly  sustained 
while  carrying  on  the  business  in  the  firm 
name  of  G.  F.  Smith  Sc  Co."  He  also  found 
that,  while  each  was  authorized  by  the  other 
to  seek  a  purchaser  for  the  farm.  Smith,  with 
the  consent  of  McCutcheon,  was  the  more 
active  In  managing  the  place  and  In  endeav- 
oring to  effect  a  sale  thereof;  that  In  the 
purchase,  ownership,  and  sale  of  the  common 
property  the  parties  were  equally  interested. 
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and  occupied  a  confidential  relation  towards 
each  other;  that  during  the  existence  of  that 
relation  Smith  entered  into  a  contract  with 
J.  G.  Rolshouse,  whereby  the  latter  agreed  to 
pay  $8,500  for  the  farm.  Immediately  after 
doing  so,  he  went  to  McCutcheon,  and,  with- 
out disclosing  to  him  the  fact  that  Rolshouse 
had  agreed  to  give  $8,500  for  the  farm,  suc- 
ceeded in  purchasing  his  undivided  half,  and 
obtaining  a  conveyance  thereof  to  himself, 
for  $2,500.  Smith  received  $500  from  Rols- 
house on  the  execution  of  his  contract,  $6,000 
in  about  two  weeks  thereafter,  and  shortly 
after  Smith's  death  the  residue  of  the  $8.- 
500,  with  interest,  was  paid  to  his  personal 
representatives.  The  facts  above  outlined, 
and  other  material  as  well  as  strongly  cor- 
roborated facts,  found  by  the  learned  master 
on  abundantly  sufficient  evidence,  are  clearly 
and  concisely  stated  by  him  in  his  able  and 
very  satisfactory  report,  and  need  not  be  fur- 
ther referred  to  here. 

In  view  of  the  facts  thus  conclusively  es- 
tablished, the  master  was  fully  warranted  in 
his  conclusions  that  Smith's  duty  in  the 
premises  was  to  fully  inform  McCutcheon  of 
the  Rolshouse  contract;  that  the  relation  of 
trust  and  confidence  which  had  so  long  bound 
them  together  could  not  be  severed  by  the 
one  buying  out  the  other's  Interest  in  the 
farm  without  first  divulging  to  the  fullest  ex- 
tent all  the  knowledge  he  possessed  concern- 
ing their  joint  enterprise.  Smith  did  not  do 
this.  On  the  contrary,  at  the  very  time  he 
induced  McCutcheon  to  sell  and  convey  his 
half  Interest  in  the  farm  to  himself  for  $2,500, 
he  had  Rolshouse's  agreement  to  pay  $8,500 
for  both  interests,  and  adroitly  concealed  the 
fact  until  he  accomplished  his  purpose.  If 
authority  for  the  legal  conclusions  of  the  mas- 
ter of  which  the  decree  is  predicated  be  need- 
ed, it  will  be  found  in  the  cases  cited  by  him, 
to  which  may  be  added  Swisshelm's  Appeal, 
50  Pa.  St.  475;  Rich  v.  Black  (not  yet  oflB- 
eially  reported)  33  Atl.  880,  and  cases  there 
cited. 

We  find  nothing  in  the  record  that  would 
warrant  us  in  sustaining  any  of  the  assign- 
ments of  error,  nor  do  we  think  that  either  of 
them  requires  discussion.  In  the  circum- 
stances, the  amendment  of  plaintiff's  bill 
was  rightly  allowed,  and  the  testimony  re- 
ceived and  considered  by  the  master  was  nei- 
ther irrelevant  nor  incompetent.  There  was 
no  error  in  dismissing  the  exceptions  to  the 
master's  report,  nor  in  entering  the  decrees 
recited  in  the  fourth  and  fifth  specifications. 
Decree  affirmed,  and  appeal  dismissed,  with 
costs  to  be  paid  by  the  defendants. 


DAVIS  v.  YODER. 

(Supreme  Court  of  Pennsylvania.     Jan.  6,  1896.) 

CONVEYASCE  BT  DeBTOB —  LEGAL   FrACD  —  ADE- 
QUACY  OP  COXSJDERATION. 

1.  The  owner  of  most  of  the  stork  in  a  gas 
compuny,  having  become  financially  involved,  in- 


duced appellant,  to  whom  he  owed  a  large  sum, 
and  who  was  also  liable  as  indorser  on  his  notes, 
to  take  np  all  the  gas  stock  by  paying  the  debts 
for  which  the  stock  had  been  given  as  collateral, 
they  having  concluded  that  the  only  way  to  save 
the  debtor's  interest  in  the  company  was  to  keep 
the  stock  together.  Held,  that  the  fact  that  after 
appellant  procured  the  stock  from  the  pledgees  he 
agreed  with  the  debtor  that  the  latter  should  re- 
ceive a  large  commission  if  he  could  sell  the 
stock  for  a  certain  sun?  did  not  show  fraud  as  to 
other  creditors. 

2.  Where  a  bonn  fide  creditor,  with  large  con- 
tingent liabilities  on  claims  against  his  debtor, 
takes  at  a  fair  valuation  property  belonging  to 
the  debtor,  the  fact  that  thereafter,  by  putting  in 
large  additional  capital,  he  makes  the  property  ex- 
tremely profitable,  does  not  affect  the  validity  of 
the  transfer  to  him  as  against  other  creditors  of 
the  common  debtor. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county;  J.  F.  Slagle,  Judge. 

Proceeding  by  Eliza  jG.  Davis  upon  an  exe- 
cution attachment  issued  on  a  Judgment  ren- 
dered against  E.  M.  Huklll,  in  which  pro- 
ceeding L.  T.  Yoder  and  the  West  Penn  Gas 
Company  were  made  garnishees.  From  a 
judgment  against  said  Yoder  he  appeals.  Re- 
versed. 

W.  C.  Moreland  and  Willis  F.  McCook,  for 
appellant    D.  F.  Patterson,  for  appellee. 

MITCHELL,  J.  It  Is  conceded  that  no 
fraud  in  fact  was  Intended  by  the  appellant. 
The  learned  judge  charged  the  jury  on  that 
basis,  saying  in  his  instructions  on  the  meas- 
ure of  damages:  "If  it  had  been  a  case  of 
actual  fraud,  there  would  have  been  no  diffi- 
culty about  It.  He  [Yoder]  would  have  had 
to  pay  the  full  value  of  this  stock,  because 
he  could  have  taken  no  benefit  by  It"  The 
question  Is,  therefore,  was  there  evidence  to 
support  an  inference  of  fraud  in  law?  The 
circumstances,  as  shown  by  all  the  testi- 
mony, were  these:  The  gas  company  had 
been  prosperous,  but  had  been  got  Into  dif- 
ficulties by  Hukill's  operations  with  the  wa- 
ter company.  As  he  was  the  owner  of  nil 
the  shares  in  the  water  company,  and  all 
but  four  in  the  gas  company,  financial  dif- 
ficulty for  him,  either  personally  or  as  rep- 
resenting the  water  company,  of  course 
meant  like  difficulty  for  the  gas  company. 
In  fact  every  share  that  he  owned  In  the 
latter  had  been  pledged  for  loans  to  carry 
the  former;  and  in  September,  1893,  he  had. 
In  his  own  phrase,  "come  to  the  end  of  his 
string."  The  water  company's  paper  was 
out,  and  could  not  be  met.  The  creditors 
were  threatening  to  sue.  Huklll  was  in- 
dorser to  the  extent  of  $20,000,  and,  as  he 
says,  the  creditors  seemed  to  think  the  gas 
company  ought  to  father  the  debts  of  the  wa- 
ter company,  and  made  threats  that  they 
would  pursue  the  gas  company  and  his  stock. 
As  already  said,  every  share  he  owned  was 
pledged  for  loans,  and  he  was  of  opinion 
that,  if  attached,  and  his  equity  in  it  sold, 
"the  whole  thing  would  become  complicated, 
and  waste  would  follow."  but  that  if  it  could 
all  be  held  together  until  he  had  an  oppor- 
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:unity  to  sell  it  as  a  whole,  there  would  be 
mough  realized  to  pay  all  the  debts,  both  the 
company's  and  his  own.  In  this  situation 
Btukill  called  upon  appellant,  stated  the  fore- 
going facts,  and  "told  him  that  something 
rould  have  to  be  done."  The  significance  of 
his  last  remark  lies  in  the  fact  that  appel- 
ant was  a  creditor  of  Huklll  for  $5,000,  ap- 
Mirently  unsecured,  and  was  contingently 
table  for  $10,000  more  as  indorser  on  the 
lotes  of  Huklll,  held  by  various  banks.  He 
iad,  therefore,  a  direct  and  considerable  pe- 
cuniary Interest  In  HukiU's  ability  to  meet 
lis  obligations.  The  latter's  view  was,  as  al- 
ready said,  that  if  the  stock  could  be  held  to- 
gether until  a  sale  of  the  whole  plant  could 
>e  made,  enough  money  would  be  realized  to 
«y  all  claims,  and  appellant  first  made  an 
effort  to  Induce  the  banks  who  held  the 
itock  as  collateral  to  act  in  concert  to  carry 
rot  this  plan.  They,  however,  refused  to 
»me  into  It,  and  then  appellant,  with  the  as- 
sistance of  Vandersaal,  whom  he  induced  to 
am  him,  paid  the  amounts  due  the  banks, 
ook  assignments  of  the  stock,  and  held  it  as 
iwners,  for  repayment  and  possible  profit. 
Dhis  is  the  substance  of  the  appellant's  ac- 
ion.  which  plaintiff  complains  of,  and  on 
vhich  the  Jury  found  their  verdict 
Two  additional  circumstances  are  relied  up- 
>d  to  sustain  the  claim  of  legal  fraud.  Ap- 
•eliant,  at  the  end  of  the  transaction,  was  a 
creditor  of  Hukill  for  about  $36,000,  made  up 
>f  bis  original  claim  and  the  amount  he  had 
idranced  to  repay  the  banks.  He  then 
igreed  with  Huklll  that  In  cose  the  latter 
old  the  gas  company  plant  he  might  have 
lalf  the  excess  over  $40,000,  and  it  was 
irged  that  this  was  a  fraudulent  benefit  to 
he  debtor,  which  tainted  the  whole  trnnsac- 
ion.  But  the  undisputed  testimony  Is  that 
bis  agreement  was  not  made  until  after  ap- 
•ellant  bad  become  the  owner  of  the  whole 
tock,  and  was  looking  around  for  means  of 
ealizing  on  it  Hukill  says  distinctly  that 
tothing  was  said  of  any  money  to  come  to 
ilm  until  Yoder  had  got  control  of  all  the 
tock,  and  elected  a  new  board  of  directors, 
'hen  it  was  agreed  he  should  have  a  com- 
nission  in  case  he  succeeded  In  selling.  Of 
ourse,  it  was  previously  understood  that 
here  was  to  be  a  sale.  The  whole  plan 
ilnged  upon  that,  and  the  object  of  putting 
a  more  money  to  redeem  the  stock  and 
lold  it  together  was  to  get  the  benefit  of  a 
ale  of  the  plant  as  a  whole.  This  is  the 
losest  point  in  the  case,  and  might  justify  an 
infavorable  view  by  the  Jury,  if  there  were 
ny  doubt  or  conflict  in  the  evidence  as  to  the 
ime  this  agreement  was  made;  but  there  Is 
iot.  Appellant  had  become  the  owner  of  the 
•roperty.  not  with  the  idea  of  running  the 
ompauy,  but  to  get  out  of  his  liabilities  to 
egard  to  it  without  loss.  To  do  this  he 
uust  sell,  and  there  was  no  legal  objection, 
inder  the  circumstances,  to  ills  employing 
be  previous  owner  to  make  the  sale,  and 
ciylng  nim  even  a  liberal  commission. 


The  other  circumstance  urged  as  sustain- 
ing the  idea  of  fraud  4s  the  excessive  value 
of  the  stock,  as  compared  with  what  appel- 
lant paid  for  It  A  clear  excess  of  value  of 
property  transferred  over  the  debt,  and  a 
reasonable  margin  for  delay  and  expense  in 
converting  the  property  into  money,  is  evi- 
dence of  fraudulent  intent.  But  it  Is  con- 
ceded here  that  there  was  no  actual  fraud  in- 
tended, and  the  excess  of  value  is  too  uncer- 
tain and  contingent  to  be  a  safe  basis  for  an 
inference  of  law.  Hukill  says,  indeed,  that 
the  value  of  the  stock  was  "assumed"  to  be 
$20  a  share,  but  this  assumption  was  on  the 
basis  of  a  sale  of  the  whole  5,100  shares  for 
$100,000  which  the  event  proved  could  not  be 
made.  Before  the  difficulties  of  the  gas  com- 
pany arose,  or  at  least  were  known,  the  stock 
was  pledged  for  loans  running  from  $2.75  to 
$14  a  share,  and  the  banks  refused  to  loan 
any  further  amounts  on  It.  The  small  num- 
ber of  snares  pledged  at  $14,  were  sold  by  the 
holders.  Spang,  Chalfant  &  Co.,  and  did  not 
bring  the  amount  of  the  loan  for  which  they 
stood  as  collateral.  And  finally  Vandersaal, 
who  seems  to  have  been  the  first  to  make  a 
careful  businesslike  examination  of  the  gas 
company's  affairs,  testifies  that  he  "didn't 
think  we  could  go  out  in  the  market  and  sell 
the  plant  for  enough  to  pay  its  debts,"  and 
he  was  willing  to  go  out  for  the  amount  he 
had  put  in,  and  lose  the  interest.  This  evi- 
dence of  the  value  at  the  time  Is  not  over- 
come by  the  fact  that  the  company  subse- 
quently became  profitable  under  the  new 
management  of  Vandersaal,  with  closer  at- 
tention, more  economical  administration,  and 
additional  capital,  for  all  of  which  the  jury 
do  not  seem  to  have  made  any  allowance  at 
all. 

In  this  review  we  have  taken  the  evidence 
of  Hukill  and  Yoder,  on  which  the  case  must 
rest,  with  every  unfavorable  inference  that 
It  will  fairly  support,  and  are  of  opinion  that 
It  is  not  sufficient  to  sustain  the  conclusion 
of  fraud  In  law  any  more  than  in  fact.  If 
appellant  had  been  a  volunteer,  the  result 
would  have  been  different.  But  he  was  a 
bona  fide  creditor  to  a  large  amount,  with 
still  greater  contingent  liabilities  in  case  Hu- 
kill failed  to  pay.  He  took  a  large  property 
to  secure  himself,  but  to  do  so  he  was  obliged  ' 
to  put  In  additional  capital,  to  double  the 
amount  of  his  first  risk,  and  to  take  a  prop- 
erty of  uncertain  and  shifting  value,  which 
might  or  m«ght  not  reimburse  him.  The  dif- 
ference between  the  position  of  a  volunteer 
who  comes  forward  to  assist  a  foiling  debtor 
to  delay  or  hinder  his  creditors  and  that  of 
a  bona  fide  holder  of  an  existing  debt  has 
1k»mi  recently  stated  in  Werner  v.  Zlerfuss. 
102  Pa.  St.  300.  20  Atl.  737.  Appellant  stood 
in  that  position  in  regard  to  Hukill,  and  we 
see  no  sufficient  evidence  that  In  his  action 
he  exceeded  his  legal  rights.  The  defend- 
ant's first  point  should  have  been  affirmed, 
and  a  verdict  directed  in  his  favor.  Judg- 
ment reversed. 
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In  re  PARK'S  ESTATE. 
Appeal  of  LEECH. 
(Supreme  Court  of  Pennsylvania.  Jan.  6,  1896.) 
Life  Tenants  and  Hrmaindek-Men  —  Right  to 
Pkofits. 
Testator  left  bis  estate  to  his  executors, 
in  trust,  to  receive  and  collect  the  rents  of  the 
real  estate,  and  the  income  and  profits  of  the  per- 
sonal estate,  and,  after  deducting  taxes  and  cer- 
tain annuities,  to  pay  the  residue  of  the  net  income 
to  his  daughter  during  her  life,  the  corpus  of  the 
estate  to  go  to  her  children  after  her  death.  The 
executors  invested  a  part  of  the  estate  in  mort- 
gages, which  were  foreclosed,  they  buying  in  the 
property,  in  order  to  protect  the  estate,  for  the 
amounts  of  the  mortgages.  Held,  that  the  testa- 
tor's daughter  was  entitled  to  the  profits  arising 
from  the  subsequent  sale  of  such  property  at  an 
advance. 

Appeal  from  orphans'  court,  Allegheny 
county;    Over,  Judge. 

Proceedings  to  settle  the  accounts  of  An- 
drew D.  Smith,  surviving  trustee  under  the 
will  of  David  E.  Park,  deceased.  From  a 
decree  confirming  the  trustee's  account, 
Margaretta  P.  Leech  appeals.     Reversed. 

The  dissenting  opinion  of  Hawkins,  P.  J., 
referred  to  in  the  opinion,  was  as  follows: 

"I  dissent  from  the  view  which  the  audit- 
ing judge  has  taken  in  respect  of  what 
shall  constitute  'income  and  profits,'  and 
what  'principal.'  If  the  gift  had  been  of 
specific  property  for  life,  with  remainder 
over,  it  may  be  conceded  that  Mrs.  Leech 
would  have  bad  no  right  to  share  in  the 
proceeds  of  its  sale;  for  such  proceeds  when 
realized  would  simply  have  been  the  meas- 
ure of  value  of  the  specific  property  which, 
by  the  terms  of  the  will,  those  in  remainder 
would  otherwise  have  had  a  right  to  de- 
mand at  her  death.  The  gift,  however,  be- 
ing general,  gave  those  In  remainder  no  title 
to  any  specific  property,  but  implied  conver- 
sion into  cash,  which  referred  the  value  of 
the  corpus  to  the  date  of  the  testator's 
-death.  Had  the  gift  to  Mrs.  Leech  been  le- 
gal as  well  as  equitable,  that  value  would 
have  been  the  measure  of  her  liability  to 
those  in  remainder,  and  the  source  of  the  in- 
come and  profits  beneficially  Intended  for 
her.  Investment  and  reinvestment  would 
have  been  in  her  control,  and  for  her  sole 
benefit.  Those  in  remainder  would  have 
had  no  Interest  further  than  the  safety  of 
this  corpus,  and  its  payment  at  her  death. 
This  being  conceded,  why  should  the  mere 
separation  of  legal  and  equitable  estates  im- 
ply any  change  in  her  beneficial  estate? 
The  obvious  purpose  of  separation  was  to 
vest  in  the  trustee  the  duty  of  administra- 
tion of  the  trust  estate.  The  gift  of  the 
beneficial  Interest  was  as  absolute  as  though 
coupled  with  a  legal  estate.  It  was  no 
greater  or  less  because  of  the  separation. 
In  either  event  the  trust  estate  would  con- 
sist, at  the  beginning,  of  cash,  and  Mrs. 
Leech,  by  the  terms  of  the  will,  be  entitled 
to  whatever  'income  and  profits'  it  might 
earn  during  her  life.     The  direction  given 


by  the  testator  to  Invest  and  reinvest  neces- 
sarily had  reference  to  cash  as  its  subject, 
for  the  will  spoke  as  of  his  death.  Had 
bond  been  required  of  the  trustee,  that  must 
have  been  the  basis  upon  which  its  amount 
would  have  been  fixed,  and  the  measure  of 
liability  to  those  in  remainder.  If  the  tes- 
tator had  manifested  an  intent  that  the 
fund  should  be  Invested  in  the  purchase  <>f 
lands,  and  thereby  work  a  conversion,  any 
increase  in  value  of  the  lands  must,  it  is  con- 
ceded, have  inured  to  the  benefit  of  the  re- 
mainder. In  re  Gerry,  103  N.  x".  445.  9  X. 
E.  235.  But  there  is  no  such  Intent  ap- 
parent upon  the  face  of  the  will.  On  the 
contrary,  the  direction  to  Invest  and  rein- 
vest evinces  a  temporary  holding,  and  nega- 
tives any  change  In  the  nature  of  the  fund. 
But,  however  this  may  be,  the  Investment 
made  here  was,  in  fact,  of  part  of  the  cor- 
pus in  a  mere  temporary  security;  and  it  is 
too  plain  for  argument  that  the  purchase 
of  the  mortgaged  land  under  foreclosure 
proceedings  was  not  a  reinvestment.  The 
tn:  t  estate  was  creditor  to  the  extent  of 
the  mortgage  debt,  and  the  trustee  must 
have  accepted  tender  of  the  amount  at  any 
tin'e  before  delivery  of  the  deed.  The  pro- 
ceeding was  simply  a  process  for  collection, 
and  part  of  the  necessary  duty  of  the  ad- 
ministration of  the  trust  estate.  Oeslager 
v.  Fisher.  2  Pa.  St.  407.  The  purchase  did 
not  work  conversion  Into  realty.  The  in- 
vestment retained  its  character  of  personal- 
ty, and  the  trustee  had  the  same  power  over 
the  land  afe  he  had  over  the  mortgage. 
When  the  amount  of  the  Investment  had 
been  restored,  what  more  could  be  claimed 
on  behalf  of  those  in  remainder?  Speaking 
from  the  death  of  testator,  that  was  the 
amount  which  the  will  gave  them.  If  Mrs. 
Leech  would  have  been  entitled  to  10,  20.  or 
any  larger  percentage,  reserved  in  the  mort- 
gage, as  must  be  conceded,  as  income  and 
profit,  why  not  earnings  resulting  from  pro- 
cess of  collection  by  foreclosure?  If  she  is 
entitled  to  0  per  cent,  out  of  those  earnings, 
why  not  to  all?  It  is  Impossible  to  under- 
stand why  the  earnings  retained  by  the 
trustee  are  not  as  much  'income  and  profits' 
as  that  paid  to  Mrs.  Leech.  If  it  was  right 
to  pay  her  6  per  cent,  out  of  these  earnings, 
the  whole  enrnings  logically  belonged  to  her; 
for  they  are  equally  income  and  profits 
which  sprang  from  the  mortgage  invest- 
ment. It  is  obviously  Immaterial  how  the 
earnings  arise.  It  is  enough  that  they  were 
the  income  of  the  fund  Invested  to  give  Mrs. 
Leech  the  right  to  them.  It  Is  said  that, 
'because  a  loss  would  have  fallen  on  both 
the  remainder-men  and  life  tenant,  it  is  but 
equitable  they  should  both  participate  if 
there  be  a  profit,  In  the  same  proportion  a' 
they  would  bear  the  loss.'  This  rule,  logic- 
ally carried  out,  would  enable  a  trustee  to 
create  a  contingent  fund  of  any  profits, 
whether  Interest,  dividends,  or  such  as  ihe 
present,  and  thus  defeat  the  expressed  in- 


Digitized  by  CjOOQlC 


•a.) 


IN  RE  PARK'S  ESTATE 


885 


rat  of  the  testator.  But.  suppose  no  loss 
honld  ever  occur;  to  whom  should  these 
dmitted  profits  belong?  If  profits,  the  re- 
jainder-nien  could  make  no  claim;  and 
Irs.  Leech  would  be  beyond  the  need  of 
hem.  The  true  test  of  the  equities  of  the 
arties  must  be  found  In  the  will;  and  that 
ave  Mrs.  Leech  'all  the  Income  and  profits' 
urlng  life,  and  the  principal  to  her  children 
t  her  death.  Loss  of  part  of  the  corpus, 
.•hen  it  happens,  is  a  question  of  admiuis- 
rntion,  which  the  trustee  must  answer.  If 
:  result  from  his  negligence,  he  must  make 
:  good;  if  not,  he  is  entitled  to  credit,  on 
he  principal.  But,  in  any  event,  neither  he 
or  the  remainder-men  can  make  her  in- 
cmie  security  for  hypothetical  losses.  In 
3  Gerry,  supra.  The  testator,  having  spec!- 
ed  the  deductions  which  he  intended 
hould  l>e  made,  thereby  excluded  all  oth- 
rs,  and  made  the  net  'income  and  profits' 
lie  absolute  property  of  Mrs.  Leech.  It 
lay  well  be  that  if,  as  has  been  suggested, 
loss  had  happened  in  one  of  these  lnvest- 
lents.  It  could  have  been  made  up  out  of 
nin  In  the  other;  for  the  amounts  Invested 
i-ere  but  parts  of  a  simple  estate,  and  the 
urpose  and  result  of  its  administration 
inst  have  been  the  same,  whether  the  In- 
estments  had  been  in  several  or  one  sum; 
lie  estate  and  its  administration  should  be 
reated  as  entireties.  But  there  was  in  fact 
o  impairment  of  principal,  and  therefore 
n  such  question  can  arise  here. 
"Xo  Pennsylvania  cases  precisely  similar 
a  facts  have  been  found,  but  analogous 
ases  show  (1)  a  favorable  construction  glv- 
n  bequests  of  Income,  and  (2)  life  donees 
ntitleil  as  well  to  extra  as  ordinary  profits 
amed  pending  their  estates.  That  class 
f  eases  In  which  the  earnings  for  coal  and 
oyalties  in  oil  have  been  treated  as  in- 
<>me,  although  they  consume  the  principal, 
re  striking  Illustration^  of  the  first  propo- 
itlon  (Appeal  of  Eley,  103  Pa.  St.  300;  In 
d  Woodburn's  Estate,  138  Pa.  St.  GOO,  21 
M.  1<;>.  while  scrip  dividends  (Appeal  of 
Miiladelphia  Trust,  etc..  Co.  [Pa.  Sup.]  16 
itl.  734)  and  the  proceeds  of  sales  made  by 
ind  companies  (In  re  Oliver's  Estate,  136  Pa. 
t.  43,  20  Atl.  521;  In  re  Thomson's  Estate, 
53  Pa.  St.  332,  26  AtL  652,  653)  sufficiently 
llustrate  the  second.  In  Appeal  of  Earp,  28 
'a.  St.  368,  which  is  the  leading  case,  it 
ras  held  that  the  surplus  profits  earned 
irior  to  testator's  death  on  stocks  were  es- 
entially  part  of  the  stock  itself  and  princl- 
•al,  while  those  earned  after,  whether  de- 
lared  in  the  form  of  cash,  scrip,  or  stock, 
iplonged  to  the  life  donee.  'In  the  case 
>ofore  us,'  said  the  chief  justice,  'the  testa- 
or  has  not  made  a  bequest  of  the  stock  It- 
elf  to  appellant.  On  the  contrary,  he  has 
riven  them  only  the  income  for  life.  Their 
nti>rest  commences  after  the  death  of  tes- 
ator.  They  have  no  right  whatever  to 
laim  the  income  which  had  accumulated 
lefore   Ms   death.     *     •    •     It   is   equally 


clear  that  the  profits  arising  since  the  death' 
of  the  testator  are  Income  within  the  mean- 
ing of  the  will,  and  should  be  distributed' 
among  the  appellants.'  This  principle  was 
said  by  Mr.  Justice  Clark,  in  Re  Smith's 
Estate.  140  Pa.  St  344,  21  Atl.  438,  to  have 
ruled  all  the  cases  Involving  the  relative 
rights  of  donees  for  life  and  in  remainder 
down  to  In  re  Oliver's  Estate,  supra,  which 
was  the  then  last,  without  modification  or 
change.  In  re  Oliver's  Estate,  and  the  sub- 
sequent case  of  In  re  Thomson's  Estate,  su- 
pra, perhaps,  come'  nearest  the  present. 
There,  as  here,  extraordinary  profits  were 
made  during  the  life  estate  out  of  temporary 
investments  In  real  estate;  and,  as  the  life 
donees  were  there  entitled,  the  necessary  in- 
ference is  they  are  entitled  here.  The  In- 
crease in  profits  belonged  to  the  donees  for 
life,  and  those  In  remainder  were  only  in- 
terested to  the  extent  of  the  Investment  ac- 
tually made. 

"The  authorities  cited  in  the  support  of  the 
theory  of  capitalization  of  profits  are  not, 
in  my  opinion,  entitled  to  the  weight  which 
has  been  given  them.  The  rule  as  quoted 
|  from  Hill,  Trustees,  to  the  effect  that  'any 
extraordinary'  profits  realized  from  'stocks 
]  or  other  property'  belong  to  the  corpus,  was 
I  no  doubt  the  result  of  the  English  cases 
I  which  had  been  decided  when  the  text  was 
i  written;  but  later  cases  have  greatly  modi- 
fied, if  not  reversed,  it,  while  it  has  been 
'  distinctly  repudiated  in  Pennsylvania.  Ap- 
|  peal  of  Earp,  supra.  The  case  of  Van  Vleck 
v.  Lounsbery,  34  Hun,  500,  decided  by  a 
subordinate  court  of  New  York,  may  be 
I  classified  with  the  Massachusetts  and  Geor- 
gia cases,  which  were  said,  in  Re  Smith's 
Estate,  supra,  to  be  exceptions  to  the  Amer- 
ican, which  is  the  Pennsylvania,  rule.  The 
question  involved  here  does  not  appear  to 
have  been  decided  by  the  court  of  last  resort 
in  New  York.  In  re  Gerry,  103  N.  Y.  445, 
9  N.  E.  233,  cited  for  the  trustee,  was  made 
to  turn  upon  a  question  of  construction. 
'The  theory  of  the  will,'  said  that  court,  'did 
not  contemplate  any  traffic  in  securities  by 
the  trustee,  but  a  permanent  investment  in 
interest  bearing  obligations,  subject  to  be 
sold  or  exchanged  only  when  the  exigencies 
of  the  trust  reauired  it  to  be  done.  It  is 
quite  clear  that  the  life  tenant  could  not 
have  compelled  the  trustee  to  sell  or  con- 
vert securities  lawfully  purchased  or  held, 
upon  the  ground  that  their  market  value 
had  appreciated  In  their  hands,  any  more 
than  they  could  have  compelled  her  to  make 
good  any  depreciation  in  the  value  of  such 
securities.  Their  acquisition  and  retention 
was  one  of  the  objects  contemplated  by  the 
will  of  the  testator,  and  was  essential  to  ex- 
ecute his  design;  and  a  proceeding  to  com- 
pel their  sale  would  plainly  have  been  con- 
trary to  his  intent  in  creating  the  trust.' 
The  court  expressly  distinguished  this  from 
that  class  of  cases  in  which  Investments  In 
stocks  or  trade   have   been   authorized.     It 
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was  admitted  that  In  re  Ware's  Estate,  12 
Wkly.  Notes  Cas.  671,  also  cited  for  the 
trustee,  has  been  reversed.  Appeal  of  Mld- 
dleton,  103  Pa.  St.  92.  And  In  re  Hubley's 
Estate,  18  Phlla.  327,  like  In  re  Gerry,  su- 
pra, appears  to  have  Involved  a  question  of 
distribution  of  the  proceeds  of  sale  of  prop- 
erty specially  given,  wherein  the  natural 
Increase  was  held  to  belong  to  the  remain- 
der. 

"These  suggestions  sufficiently  indicate 
the  trend  of  decision,  and  the  principle 
which  should  settle  the  question  raised  here. 
The  gift  being,  not  of  specific  property,  but 
general  and  residuary  In  Its  character,  the 
measure  of  the  remainder  is  its  value  at  the 
date  of  testator's  death,  and  that  of  the  life 
estate  the  increase  thereafter.  It  follows 
that  the  amounts  invested  in  mortgage, 
which  were  admittedly  parts  of  the  estate 
at  testator's  death,  should  be  treated  as  the 
corpus,  and  the  residue  in  the  hands  of  the 
trustees,  arising  from  foreclosure,  as  be- 
longing to  Mrs.  Leech,  as  'Income  and  prof- 
it,' within  the  "purpose  and  Intent'  of  Mr. 
Park's  will." 


George  W.  Guthrie,  for  appellant 
E.  Kuun.  for  appellee. 


John 


STERRETT,  C.  J.  This  case  was  before 
the  orphans'  court  in  bank  on  exceptions  to 
the  decree  of  the  learned  auditing  judge, 
in  which  he  held  "that  the  net  profits  real- 
ized from  the  sales  of  the  Adams  and  Mc- 
Kelvy  properties  belong  to  the  corpus  of 
the  trust  estate,"  and  thereupon  dismissed 
appellant's  exceptions  to  the  surviving  trus- 
tee's account,  and  confirmed  the  same  ab- 
solutely. The  court  being  equally  divided 
In  opinion  as  to  the  controlling  question  be- 
fore it,  neither  of  the  exceptions  was  sus- 
tained, and  hence  the  decree  of  the  auditing 
judge  stood  as  the  final  decree  of  the  court 
below.  From  that  decree  this  appeal  was 
taken,  and  the  main  question  here,  as  In 
the  court  below,  is  what,  under  the  facts  of 
the  case,  properly  constitutes  "Income  and 
profits,"  and  what  "principal."  That  ques- 
tion has  been  so  thoroughly  considered  and 
so  satisfactorily  solved  by  the  learned  presi- 
dent of  the  orphans'  court  in  his  dissenting 
opinion  that,  for  reasons  therein  given,  we 
are  all  satisfied  the  court  erred  in  holding 
as  It  did.  The  decree  is  therefore  reversed, 
with  costs  to  be  paid  by  appellant,  and  it  is 
ordered  that  the  record  be  remitted,  with  In- 
structions to  correct  the  surviving  trustee's 
account  in  accordance  with  said  dissenting 
opinion. 


MOORE  et  al.  v.  TAYLOR  et  al. 

(Court  of  Appeals  of  Maryland.     Dec.  13, 

1895.) 

Appeals— Reargument — Death  op  Paktt. 

Codp,  art.  5,  §  75  (which  is  a  codification 

of  Act  1806,  c.  90,  f  11),  provides  that,  when  a 


case  is  under  rule  argument  in  the  court  of  ap- 
peals, and  a  party  having  an  attorney  in  court 
shall  die,  judgment  shall  be  given  to  the  same 
effect  as  if  such  party  were  alive.  Under  the 
present  constitution,  all  causes  stand  for  argu- 
ment at  the  first  term  after  transmission  of  the 
record,  and  there  is  no  necessity  for  rule  argu- 
ment; and  such  rules  are,  in  fact,  never  laid. 
Held,  that  the  death  of  a  party,  after  argument 
has  been  had  and  the  cause  submitted,  is  no 
ground  for  a  reargument 

Appeal  from  circuit  court,  Baltimore  coun- 
ty. In  equity. 

This  was  a  bill  by  Eleanor  Taylor  and  oth- 
ers against  Charles  J.  Moore  and  others,  for 
partition.  A  decree  was  entered  below  for 
complainants,  and  defendants  appealed.  The 
cause  having  been  argued  and  submitted  (see 
32  Atl.  320),  a  morion  was  made  for  a  reargu- 
ment on  the  ground  of  the  death  of  one  of  the 
appellees  since  the  hearing  In  this  court.  Mo- 
tion overruled. 

Argued  before  ROBINSON,  C.  J.,  and  BRY- 
AN, McSHERRY,  BRISCOii),  PAGE,  ROB- 
ERTS, and  BOYD,  JJ. 

George  G.  Hooper,  for  appellants.  D.  G. 
Mcintosh,  for  appellees. 

BRYAN,  J.  A  motion  for  a  reargument 
has  been  filed  on  the  ground  that  one  of  the 
appellees  has  died  since  the  hearing,  and  be- 
fore the  decision.  The  question  is  settled  by 
article  5,  §  75,  of  the  Code.  It  Is  there  en- 
acted: "When  a  case  Is  under  rule  argument 
in  the  court  of  appeals,  and  a  party  shall  die 
having  an  attorney  in  court,  the  court  of  ap- 
peals shall  give  judgment  to  have  the  same 
effect  as  if  the  party  were  alive,"  etc  The 
section  is  a  codification  of  Act  1806,  c.  90,  i  11. 
Under  the  present  constitution  all  causes 
stand  for  argument  at  the  first  term  after  the 
transmission  of  the  record,  and  therefore  the 
necessity  for  a  rule  argument  no  longer  ex- 
ists. In  point  of  fact,  such  rules  are  never 
laid.  In  the  present  case  the  death  occurred 
not  only  after  it  stood!  for  argument,  but  after 
the  argument  had  been  heard  and  the  cause 
submitted  to  the  court  for  decision.  The  mo- 
tion must  be  overruled.     Motion  overruled. 


MIDDLE  STATES  LOAN,  BLDG.  &  CONST. 
CO.  OP  HAGERSTOWN  v.  HAGERS- 
TOWN  MATTRESS  &  UPHOLSTERY 
CO.  OP  WASHINGTON  COUNTY. 

(Count  of  Appeals  of  Maryland.     Feb.  14, 1896.) 

Tbsdeh— Rcnnino  op  Interest— Equitt — Bcild- 
ino  and  Loan  Association. 

1.  Where  money  is  borrowed  from  a  bank  for 
the  purpose  of  making  a  tender,  and,  on  its  re- 
fusal, is  again  returned  to  the  bank,  this  is  in- 
sufficient to  stop  the  running  of  interest.  To 
hnve  that  effect,  the  money  mu8t  be  kept  continu- 
ally ready,  so  that  no  profit  is  made  upon  it. 
Building  Ass'n  v.  Crump,  42  Md.  194,  followed. 

2.  A  borrower  and  stockholder  in  a  building 
and  loan  association  filed  a  bill  praying  leave  to 
repay  the  borrowed  money  and  redeem  his  mort- 
gage. The  bill  further  showed  that  it  was  the 
desire  of  the  mortgagor  to  entirely  terminate  its 
relations  with  the  association.     Held,  that  a  court 
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of  equity  would  not,  after  finding  in  favor  of  the 
right  to  redeem,  limit  its  decree  to  an  ascertain- 
ment of  the  amount  due  on  the  mortgage,  but 
would  afford  full  relief,  by  ascertaining  what  was 
due  the  mortgagor  upon  his  stock,  so  as  to  de- 
termine the  entire  controversy. 

3.  By  the  charter  and  by-laws  of  a  building 
and  loan  association,  money  was  loaned  to  its 
stockholders  on  mortgage,  according  to  the 
amount  of  their  stock.  They  were  bound  to  pay 
interest  on  the  mortgage  monthly  at  the  rate  of 
6  per  cent  per  annum,  and  also  to  pay  monthly 
dues  of  60  cents  per  share  on  their  stock,  50  cents 
of  which  went  into  the'  loan  fund,  and  the  remain- 
ing 10  cents  to  defray  expenses.  These  pay- 
ments were  to  continue  until  the  shares  were 
worth  the  amount  of  the  loan,  when  the  shares 
might  be  surrendered  to  the  association,  and  the 
debt  be  thereby  canceled.  Dividends  were  not 
payable  on  stock  held  by  members  to  whom  loans 
were  made.  The  mortgagor  had  an  option  to  re- 
pay the  loan  at  any  time,  on  giving  30  days'  no- 
tice. Held,  that  when  a  borrower  exercised  this 
option  the  amount  to  be  paid  by  him  must  be  as- 
certained by  charging  him  with  the  amount  of  the 
loan  and  interest,  and  crediting  him  with  his  pay- 
ments into  the  loan  fund,  with  interest  on  each 
payment  fr<"u  the  time  it  was  made,  but  that  he 
was  not  ensiled  to  any  dividends  on  his  stock. 

Appeal  from  circuit  court,  Washington 
county. 

This  was  a  bill  by  the  Hagerstown  Mat- 
tress &  Upholstery  Company  of  Washington 
County,  against  the  Middle  States  Loan, 
Building  &  Construction  Company  of  Ha- 
gerstown, praying  leave  to  repay  borrowed 
money,  and  redeem  the  mortgage  given  as  se- 
curity. The  court  below  rendered  a  decree 
In  favor  of  complainant,  and  the  defendant 
appealed.    Reversed. 

Argued  before  ROBINSON,  C.  X,  and 
BRYAN,  McSHERRY;,  and  BRISCOE,  JJ. 

Hy.  Kyd  Douglas,  for  appellant.  F.  F. 
McComas  and  A  C.  Strite,  for  appellee. 

BRYAN,  J.  The  Hagerstown  Mattress  & 
Upholstery  Company  of  Washington  County 
borrowed  (5,000  from  the  Middle  States 
Loan,  Building  &  Construction  Company  of 
Hagerstown,  and  executed  a  mortgage  to 
secure  the  payment  of  the  loan.  It  filed  a 
bill  In  equity  praying  leave  to  repay  the 
money  and  redeem  the  mortgage.  It  was 
not  questioned  that  it  had  the  right  of  re- 
demption, but  the  controversy  was  upon  the 
amount  to  be  paid  for  the  purpose.  The 
court  below  filed  an  opinion  in  which  it 
stated  the  terms  on  which  the  redemption 
might  be  made,  and  referred  the  case  to  an 
auditor  to  state  an  account  in  accordance 
with  its  opinion.  Upon  the  coming  in  of 
the  auditor's  report  the  account  was  ratified 
and  confirmed.  The  Middle  States  Company 
has  appealed. 

The  following  recital  in  the  mortgage 
shows  the  nature  of  the  transaction  between 
the  parties:  "Now,  whereas  the  said  Ha- 
gerstown Mattress  and  Upholstery  Company 
has  become  a  member  of  the  said  the  Middle 
States  Loan,  Building  and  Construction  Com- 
pany, of  Hagerstown,  Maryland,  and  has 
subscribed  for  100  shares  of  the  stock  of  said 
company,  and  has  a  loan  of  five  thousand 


dollars  thereon,  for  which  be  has  executed 
his  bond  or  obligation  of  even  date  herewith, 
payable  to  said  company,  with  interest  from 
date,  payable  monthly,  with  the  following 
conditions:  If  the  said  Hagerstown  Mattress 
and  Upholstery  Company  shall  pay  the  in- 
terest monthly  on  said  sum  of  five  thousand 
dollars  received  by  them  as  aforesaid,  and 
shall  make  the  monthly  payments  monthly 
on  100  shares  of  stock  of  said  company,  and 
shall  pay  any  and  all  fines  assessed  against 
them  on  said  shares  of  stock,  and  shall  like- 
wise pay,  when  due,  the  taxes  assessed 
against  the  property  mortgaged  to  secure 
the  repayment  of  said  loan  of  five  thousand 
dollars  and  the  premiums  necessary  to  keep 
the  buildings  on  said  mortgaged  property  in- 
sured from  loss  by  fire,  in  such  sum  as  the 
said  company  may  require  (not  exceeding 
$5,000.00),  until  the  said  stock  subscribed  for 
by  them  as  aforesaid  becomes  fully  paid  in, 
and  of  the  value  of  $100.00  per  share,  then 
it  is  understood  that,  upon  the  surrender  of 
said  stock  to  said  company,  this  obligation 
shall  be  deemed  fully  paid  and  canceled. 
But,  if  they  fall  to  pay,  when  due  and  pay- 
able, the  said  taxes  and  insurance  premiums, 
or  make  default  in  the  payment  of  said 
monthly  interest,  fines,  and  monthly  pay- 
ments on  said  stock,  for  a  period  of  six 
months  after  the  same  are,  or  any  install- 
ment thereof  Is,  due,  then,  at  the  option  of 
said  company,  the  whole  Indebtedness  evi- 
denced by  this  obligation,  including  any  tax- 
es and  Insurance  premiums  due  or  paid  by 
said  company,  shall  at  once  become  and  be 
due  and  collectible,  and  a  foreclosure  of  said 
mortgage  in  the  manner  therein  provided 
may  be  had." 

The  mortgage  has  some  of  the  features  of 
an  ordinary  building  association  mortgage, 
but  it  also  has  some  others,  appropriate  to 
ordinary  loans  of  money.  Building  associa- 
tions are  authorized  to  transact  their  busi- 
ness by  Code,  art.  23,  §§  95-89.  They  ad- 
vance to  any  member,  for  such  premium  as 
may  be  agreed  upon,  the  sum  which  he 
would  be  entitled  to  receive  on  the  dissolu- 
tion of  the  corporation,  for  any  number  of 
shares  which  he  may  pledge,  or  they  pur- 
chase from  him  certain  shares  of  his  stock. 
And  the  member  Is  bound  to  pay  the  dues 
on  the  shares  of  stock  as  provided  by  the 
articles  of  association,  and  to  pay  Interest  at 
the  rate  of  6  per  cent,  per  annum  on  the  sum 
so  paid  or  advanced  to  him.  He  Is  to  pay 
the  dues  and  the  interest  at  such  times  as 
are  prescribed  by  the  articles  or  by-laws, 
and  also  fines  and  penalties  for  default  In 
the  prompt  payment  of  Interest  and  dues, 
as  may  be  In  like  manner  prescribed.  These 
payments  are  to  continue  until  the  shares  are 
worth  the  sum  of  money  advanced  or  paid 
to  him.  And  it  Is  usually  provided  that 
when  the  association  Is  to  be  dissolved  the 
member  so  receiving  the  advance  or  payment 
of  money  executes  a  mortgage  to  the  associa- 
tion to  secure  the  payment  of  the  interest 


Digitized  by  VjOOQlC 


888 


ATLANTIC  REPORTER,  Vol.  3a 


(Md 


and  his  dues,  and  the  fines  and  penalties 
which  he  may  Incur;  but  he  never  agrees 
to  pay  back  the  money  advanced  to  him,  or 
contracts  any  responsibility  for  it.  It  is 
anticipated  that,  from  the  prosecution  of  the 
business  of  the  association,  the  shares  will, 
in  the  course  of  time,  be  worth  the  amount 
advanced,  and  that  the  association  will  be 
paid  by  its  ownership  of  them.  On  the  other 
hand,  the  borrowing  member  participates  In 
the  prosperity  of  the  business,  by  being  en- 
abled, through  the  enhanced  value  of  the 
stock,  to  discharge  the  loan  in  consequence 
of  the  surrender  of  his  shares  to  the  associa- 
tion. In  the  present  case  the  shares,  at  their 
par  value,  are  worth  double  the  amount  bor- 
rowed, and  the  dues  are  to  be  paid  upon 
them  until  they  reach  par,  when  they  are 
to  be  surrendered  to  the  association.  The 
mortgage  secures>.the  payment  of  the  interest 
and  of  the  dues  and  fines,  and  also  the  re- 
payment of  the  sum  borrowed.  On  default 
in  any  of  the  conditions  of  the  mortgage,  the 
sum  borrowed  becomes,  at  the  option  of  the 
mortgagee,  a  debt  to  be  paid  by  the  mortga- 
gor. By  section  5  of  article  6  of  the  by-laws 
of  the  building  company,  the  mortgagor  has 
a  right  to  repay  the  loan  at  any  time,  on  giv- 
ing 30  days'  notice.  The  notice  having  been 
duly  given,  a  controversy  has  arisen  in  re- 
gard to  the  amount  necessary  for  the  repay- 
ment of  the  loan.  A  borrower  can  never, 
in  this  state,  be  required  to  pay,  in  satisfac- 
tion of  an  ordinary  loan,  more  than  the  prin- 
cipal and  6  per  cent  Interest  per  annum 
thereon.  Therefore,  If  this  amount  should 
be  paid  by  the  mortgagor  in  this  case,  the 
debt  would  be  discharged.  But  the  mort- 
gagor is  not  only  a  debtor,  but  Is  also  a 
stockholder  in  the  building  company;  and,  aft- 
er the  payment  of  the  debt,  it  would  still  be  a 
stockholder,  and  would  still  have  all  the 
rights,  and  be  liable  to  all  the  obligations, 
attached  to  the  ownership  of  stock.  By  the 
by-laws  It  would  have  the  right  of  withdraw- 
ing its  stock,  according  to  certain  terms, 
which  will  hereafter  be  explained.  Although 
not  stated  in  so  many  words,  it  is  evident 
that  it  is  the  purpose  of  the  mortgagor  to  set- 
tle and  conclude  all  of  Its  business  with  the 
mortgagee,  and  to  dissolve  all  connection  be- 
tween them.  It  is  proper  to  settle  in  this 
suit  all  the  questions  between  the  parties 
growing  out  of  their  dealing  with  each  other 
on  the  subject  of  this  loan.  We  must  there- 
fore determine  what  amount  the  mortgagor 
Is  bound  to  pay  to  the  mortgagee,  and  what 
amount  it  is  entitled  to  receive,  on  the  with- 
drawal of  its  shares. 

It  is  alleged  In  the  bill  of  complaint  that 
on  the  5th  day  of  February,  1894,  the  mort- 
gagor tendered  to  the  mortgagee  $3,126.60, 
in  full  satisfaction,  and  that  the  mortgagee 
refused  to  accept  It,  but  demanded  a  larger 
sum  as  due,  to  wit,  $3,735.98.  And  In  the 
thirteenth  paragraph  of  the  bill  it  is  further 
alleged  that  the  mortgagor,  ever  since  the 
Jay  of  said  tender,  has  been,  and  at  the  time 


of  the  filing  of  the  bill  was,  able  and  ready 
to  pay  the  amount  of  principal  and  Interest 
due  on  said  mortgage,  and  it  was  main- 
tained that  interest  on  the  principal  should 
not  run  after  the  day  of  the  tender.  The 
mortgagee  (the  defendant  below)  denied  the 
thirteenth  paragraph.  It  was  shown  In  evi- 
dence by  the  treasurer  of  the  mortgagor  that 
he  borrowed  the  money  from  the  bank  of 
Eavey,  Lane  &  Co.,  and  tendered  it  to  the 
mortgagee,  and  on  its  refusal  to  accept  it  he 
returned  it  to  the  bank.  Such  a  tender  is 
far  short  of  what  is  necessary  to  stop  the 
running  of  the  interest.  In  Building  Ass'n 
v.  Crump,  42  Md.  194,  it  was  decided  that  in 
order  to  stop  the  interest  the  mortgagor 
must  not  only  make  the  mortgagee  a  tender, 
but  "must  keep  the  money  continually 
ready,  and  make  no  profit  of  it."  Section  13 
of  article  2  of  the  by-laws,  already  mentioned, 
states  the  terms  on  which  stock  may  be 
withdrawn.  It  Is  in  these  words:  "Shares 
may  be  withdrawn  at  any  time  after  three 
months,  and  before  maturity,  and  the  hold- 
er thereof  will  be  entitled  to  receive  the 
amount  paid  into  the  loan  fund,  in  monthly 
payments  on  such  shares,  together  with  six 
per  cent,  annual  interest,  less  any  losses  to 
which  the  stock  withdrawn  may  be  subject 
The  membership  fee  of  one  dollar  per  share 
cannot  be  withdrawn."  By  section  5  of  the 
same  article  the  monthly  payment  on  each 
share  is  fixed  at  60  cents.  Of  this  sum,  50 
cents  a  month  must  be  paid  into  the  loan 
fund,  and  10  cents  a  month  must  be  applied 
to  defray  the  operating  expenses.  By  the 
charter  of  the  building  company,  dividends 
are  not  to  be  paid  to  members  who  receive 
advances  or  loans  on  their  shares.  If  the 
mortgagor  is  ready  to  pay  the  amount  due 
on  the  mortgage,  its  rights  will  not  be  af- 
fected by  the  twelfth  section  of  article  2  of 
the  by-laws,  which  declares  that  "shares  on 
which  loans  have  been  made  may  be  with- 
drawn If  the  loan  is  paid,  but  not  other- 
wise." It  would  flagrantly  and  unreason- 
ably increase  expense  and  litigation  if  we 
should  merely  determine  the  amount  due  on 
the  mortgage,  and  remit  the  parties  to  an- 
other suit  to  determine  the  amount  to  be 
paid  to  the  mortgagor  on  the  withdrawal  of 
his  shares.  In  such  case  the  mortgagor 
would  be  required  to  pay  to  the  mortgagee 
a  sum  of  money,  with  the  necessity  of  as- 
certaining by  future  litigation  what  portion 
of  this  money  should  be  returned  to  him. 
No  court  of  equity  could  tolerate  such  a  pro- 
ceeding. Justice  requires  that  we  should 
ascertain  what  the  mortgagor  would  be  en- 
titled to  receive  when  his  shares  are  with- 
drawn, making  the  hypothesis  that  the 
mortgage  debt  has  been  paid,  and  then  we 
must  deduct  this  amount  from  the  sum  due 
on  the  mortgage.  There  is  no  possibility 
that  we  can  in  this  way  Injuriously  affect 
the  rights  of  the  mortgagee,  because,  until 
the  whole  indebtedness  shall  be  paid,  the 
mortgage  must  remain  in  force  and  effect 
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In  our  opinion,  tbe  mortgagor  must  be  char- 
ged with  the  loan  of  $5,000,  with  interest 
thereon  down  to  the  fillrfg  of  the  bill  of  com- 
plaint; and  It  is  to  be  credited  with  its  pay- 
ments into  the  loan  fund,  to  wit,  00  cents  a 
month  on  each  of  its  shares,  with  interest 
on  each  payment  from  tbe  time  it*was  made 
down  to  the  institution  of  this  suit.  For  the 
amount  thus  ascertained  to  be  due,  the  mort- 
gagee is  entitled  to  a  decree,  with  interest 
thereon  until  paid.  The  learned  judge  who 
heard  this  cause  in  the  court  below  decided 
that  the  mortgagor  was  entitled  to  the  divi- 
dends on  its  shares  of  stock.  He  also  de- 
cided that  the  tender  of  $3,126.60  by  tht 
mortgagor  was  good,  and  effectual  to  stop 
the  running  of  interest  from  the  time  it  was 
made.  The  ground  of  his  opinion  was  that 
the  amount  tendered  was  more  than  was 
due.  If  the  dividend  on  the  stock  be  not  al- 
lowed to  the  mortgagor,  the  amount  was 
less  than  was  due.  And  according  to  the 
case  in  42  Md.,  above  cited,  the  tender 
would  not,  under  the  circumstances  accom- 
panying It,  be  sufficient  to  stop  the  accrual 
of  interest  We  will  reverse  the  order  of 
the  court  below,  and  remand  the  cause  for 
further  proceedings  in  accordance  with  this 
opinion.  Reversed,  with  costs  in  both 
courts,  and  remanded. 

This  opinion  was  filed  after  Judge  ROB-  |, 
INSON'S  death,  but  he  concurred  in  it  in 
his  lifetime. 


BOYCE  «t  al.   v.   WORLEY. 

(Court  of  Appeals  of  Maryland.     March  27, 

1805.) 

Appeal — Exceptions  to  Auditor's  Report— 
Evidence. 
On  a  claim  for  compensation  for  services 
rendered  as  clerk  to  the  executors  of  an  estate, 
two  of  the  executors  gave  testimony  from  which 
it  might  be  fairly  inferred  that  there  was  an  agree- 
ment, express  or  implied,  for  a  salary  of  $100  a 
year.  The  clerk  himself  denied  such  contract, 
and  the  other  executor  testified  that  he  himself 
told  the  clerk  that  he  would  be  paid  what  his 
services  were  fairly  and  reasonably  worth.  The 
auditor  found  that  the  latter  was  the  real  agree- 
ment, and  allowed  compensation  accordingly,  and 
exceptions  to  his  report  were  overruled  by  the 
court.  Held,  that,  this  order  should  not  be  dis- 
turbed on  appeal. 

Appeal  from  circuit  court  of  Baltimore 
city. 

This  was  an  appeal  by  William  W.  Boyce 
and  others,  executors  of  tbe  estate  of  James 
Boyce,  deceased,  from  an  order  overruling 
exceptions  to  the  auditor's  account,  whereby 
au  allowance  of  $40  per  month  was  made  to 
William  M.  Worley  for  services  rendered  as 
clerk  to  the  executors.     Affirmed. 

Argued  before  ROBINSON,  C.  J.,  and  BRY- 
AN, McSHERRY,  FOWLER,  BRISCOE, 
TAGE,  and  ROBERTS,  J  J. 

Vernon  Cook  (Gaus  &  Haman,  on  the  brief), 
for  appellants.  Wm.  S.  Bryan,  Jr.  (E.  N. 
Rich,  on  the  brief),  for  appellee. 


ROBINSON,  C.  J.  This  is  an  appeal  from 
an  order  of  the  court  below  overruling  excep- 
tions to  the  auditor's  account  in  the  estate  of 
James  Boyce,  deceased,  allowing  the  appellee 
$40  a  month  for  services  rendered  by  him  as 
clerk  to  the  executors.  The  question  turns 
upon  whether  these  services  were  rendered 
under  an  agreement  with  the  executors  by 
which  the  appellee  was  to  be  paid  $100  a 
year,  or  under  an  agreement  by  which  he 
was  to  be  paid  a  fair  and  reasonable  compen- 
sation for  such  services.  If  the  case  rested 
upon  the  testimony  of  John  A.  Boyce  and  W. 
W.  Boyce,  two  of  the  executors,  It  might  be 
fairly  Inferred1  that  the  services  were  ren- 
dered by  the  appellee  under  an  agreement,  ex- 
press or  implied,  by  which  he  was  to  be  paid 
$100  a  year.  The  appellee,  however,  denies 
that  there  was  any  such  agreement  or  under- 
standing, and  Judge  Fisher,  the  other  execu- 
tor, testifies  that,  when  the  appellee  In- 
quired of  him  as  to  what  he  was  to  be  paid 
for  Ms  services,  he  (the  witness)  told  the  ap- 
pellee to  go  on  with  the  work,  and  he  should 
be  paid'  what  his  services  were  fairly  and  rea- 
sonably worth.  The  proof  shows  that  the 
services  rendered  by  the  appellee  were  fairly 
and  reasonably  worth  $40  per  month;  and, 
In  view  of  this  conflict  In  the  testimony,  it 
can  hardly  be  said  that  the  exceptants  have 
satisfactorily  established  an  agreement  be- 
tween them  and  tbe  appellee,  by  which  the 
latter  was  to  be  paid  $100  a  year.  We  agree, 
therefore,  with  the  court  below,  that  the  ap- 
pellee is  entitled  to  a  fair  and  reasonable  com- 
pensation for  his  services.     Order  affirmed. 


DTJ  PUY  et  al.  v.  TRANSPORTATION  & 
TERMINAL  CO.  OF  BAL- 
TIMORE CITY. 
(Court  of  Appeals  of  Maryland.     Jan.  9,  1896.) 

Corporations— Appointment  op  Receiver — 
Fracd  op  Officers. 
Plaintiffs  were  induced  to  buy  stock  In 
a  corporation  by  representations  in  a  prospectus 
which  were  utterly  false,  and  in  the  belief  that  the 
stock  belonged  to  the  corporation.  The  proceeds 
were  appropriated  by  the  chief  promoter,  M.,  who 
had  subscribed  for  practically  all  the  stock.  Six 
months  later,  the  officers  decided  to  wind  up  the 
company,  and  their  first  step  was  to  cancel  a  sub- 
scription contract  made  by  M.,  by  which  he  had 
agreed  to  place  in  the  company  a  large  and  valua- 
ble interest  In  another  concern.  The  corporation 
then  made  a  deed  of  all  its  property  to  a  trustee, 
who  immediately  agreed  with  M.  to  relieve  him 
from  other  contracts  of  subscription  made  by  him. 
The  trustee  then  made  fictitious  sales  of  other 
corporate  property,  by  which  it  ultimately  passed 
to  parties  who,  under  antecedent  contracts,  were 
to  acquire  it.  Beld,  that  there  were  such  illegal 
conduct,  fraud,  and  ultra  vires  proceedings  that  a 
court  of  equity  would,  on  plaintiffs'  application, 
appoint  a  receiver  to  unmask  such  transactions, 
and  to  recover  the  property  of  the  corporation. 

Appeal  from  circuit  court  of  Baltimore 
city. 

Bill  by  Amy  H.  Du  Puy,  by  her  husband 
and  next  friend,  Herbert  Du  Puy,  and  Her- 
bert Du  Puy,  against  the  Transportation  & 
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Terminal  Company  of  Baltimore  City.  From 
a  decree  for  defendant,  complainants  appeal 
Reversed. 

Argued  before  ROBINSON,  C.  J.,  and 
BRISCOE,  BRYAN,  PAGE,  BOYD,  FOW 
I-ER,  and  McSHERRY,  JJ. 

Charles  Marshall,  E.  H.  Gans,  and  B.  H 
Hanan,  for  appellants.  Bernard  Carter. 
John  K.  Cowen,  E.  J.  D.  Cross,  W.  A.  Fisher, 
W.  J.  Taylor,  and  Hugh  L.  Bond,  for  appel- 
lee. 

McSHERRY,  J.  The  record  in  this  case 
Is  quite  voluminous,  the  transactions  which 
it  unfolds  are  numerous,  and  the  fraud 
which  it  exposes  is  both  bold  and  unblush- 
ing. The  bill  which  opened  the  pending  con- 
troversy was  filed  by  stockholders  of  the 
Transportation  &  Terminal  Company  of  Bal- 
timore City,  In  behalf  of  themselves  and  of 
others  who  might  join  them,  against  that 
company  and  other  corporations  and  individ- 
uals, who  were  made  codefendants;  and  its 
object  is  to  secure  the  appointment  of  a  re- 
ceiver who  shall  be  clothed  with  authority 
to  institute  appropriate  proceedings  to  rip 
up  the  unlawful  and  fraudulent  acts  com- 
plained of,  and  to  recover  back  the  property 
which  the  officers  of  the  transportation  and 
terminal  company  disposed  of  without  war- 
rant or  color  of  law. 

With  respect  to  the  legal  principles  applica- 
ble to  such  a  case  there  can  be  no  dispute. 
A  stockholder,  though  owning  but  a  single 
share,  may  invoke  and  set  in  motion  the 
plenary  and  far-reaching  powers  of  a  court 
"of  equity  to  investigate,  strike  down,  and 
strip  of  Its  covering  any  act  of  the  corpora- 
tion to  which  he  belongs  when  that  act  Is 
tainted  with  fraud  or  is  ultra  vires  or  ille- 
gal. This  jurisdiction  is  one  of  the  most 
salutary  and  conservative  possessed  by  a 
court  of  equity,  and  neither  adroitness  of 
the  imputed  fraud  nor  the  skill  that  seeks 
to  hide  the  illegality  of  the  Impeached  trans- 
action will  thwart  the  exercise  of  the  court's 
coercive  and  remedial  authority.  Mere  inter- 
nal dissensions  among  stockholders,  or  mere 
differences  or  disputes  as  to  corporate  man- 
agement, so  long  as  the  officers  or  stockhold- 
ers do  no  act  that  is  fraudulent,  illegal,  or 
ultra  vires,  will  not  warrant  the  interven- 
tion of  a  court  of  chancery,  because,  in  the 
absence  of  fraud,  Illegality,  or  conduct  that 
is  ultra  vires,  the  will  of  the  majority  is 
entitled  to  control  the  policy  and  the  busi- 
ness of  the  body  corporate.  Shaw  v.  Davis, 
78  Md.  308,  28  Atl.  619;  Gamble  v.  Water 
Co.,  123  N.  Y.  91,  25  N.  E.  201. 

The  Transportation  &  Terminal  Company 
of  Baltimore  City  was  incorporated  under 
the  general  laws  on  December  13,  1888.  Its 
authorized  capital  stock  was  $15,000,000.  On 
the  very  day  certificate  of  incorporation  was 
signed,  the  five  Incorporators  named  in  the 
certificate  met,  and  each  subscribed  for  one 
share  of  the  capital  stock,  and  thereupon 


proceeded   to   effect  a.a   organization.     The 
corporation  was  designed  to  be   a   pooling 
company,  gathering'  together  the  stock  and 
property  of  several  other  corporations,  both 
existing  and  projected,  and  conducting  and 
operating    their   distinct    enterprises    under 
one  centibl  management    The  chief    pro- 
moter of  the  scheme  was  one  John  Henry 
Miller,  and,  on  the  very  day  the  company 
was  chartered  and  formally  organized,  this 
same  Mr.  Miller  submitted  In  writing  a  pro- 
posal to  subscribe  for  15,000  shares  of  pre- 
ferred stock  to  be  paid  for  in  the  following 
named  property,  viz.:     2,100  shares  of  the 
capital  stock  of  the  Maryland  Central  Rail- 
way Company,  4,200  shares  of  the  York  & 
Peach  Bottom  Railway  Company,  and  4,000 
shares  of  the  Deer  Creek  &  Susquehanna 
Railroad  Company.     On  the  same  day,  Mil- 
ler subscribed  for  80,000  shares  of  the  com- 
mon stock,  to  be  paid  for  in  certain  proper- 
ty situated  on  North  avenue  and  Oak  street. 
In  Baltimore  city;    and  on  August  the  1st 
1889,  he  again  subscribed  for  09,000  shares 
more  of  the  common  stock,  to  be  paid  for  with 
other  lots  or  parcels  of  land  situated  In  Balti- 
more, and  by  a  transfer  of  22,500  shares  of  the 
capital  stock  of  the  Maryland  Central  Rail- 
way Company  and  19,950  shares  of  the  capi- 
tal stock  of  the  Penn  Anthracite  Coal  Com- 
pany.    These  two  subscription  agreements 
entitled  Miller  to  the  whole  Issue  of  the  pre- 
ferred stock,  and  to  149,000  out  of  the  total 
of  150,000  shares  of  the  common   stock  of 
the   transportation   and   terminal  company. 
Twelve  thousand   eight -hundred  shares  of 
the  common  stock  were  delivered  to  him  or 
to  his  order.     Without  pausing  at  this  point 
to  refer  to  other  details  and  transactions, 
we  come  to  the  period  when  Miller,  aided  by 
the  president  of  the  company,  began  opera- 
tions to  induce  the  plaintiffs  to  subscribe 
for  the  preferred  and  the  common  stock  of 
the  concern.     A  prospectus  was  prepared, 
and  a  copy  of  it  was  forwarded  by  Miller  on 
January  31,  1890,  to  Gustav  Lindenthal,  who 
had  been  connected  with  the  enterprise  as 
civil  engineer,  and  who  had  had .  frequent 
interviews  with  both  Miller  and  Gilmore. 
the  president,  respecting  the  disposition  of 
the  company's  stock.     This  prospectus  was 
sent  by  Miller  In  a  letter  wherein  he  says: 
"I  also  inclose  a  statement  of  the  affairs  of 
the  Transportation  and  Terminal  Company 
of  Baltimore  City.    *    *    •    I  need  not  re- 
peat to  you  how  desirable,  for  the  purposes 
mentioned  in  our  late  conversation,  it  is  to 
secure  from  fifty  thousand  to  one  hundred 
thousand  dollars,  and  your  kind  offices  in 
this  direction  will  be  very  highly  appreciat- 
ed by   several   of  our  best  friends."   The 
statement  or  prospectus  thus  Inclosed  was 
intended   to  be  shown  to  Mr.   Du   Puy,  a 
friend  of  Lindenthal's,  and  a  person  who  had 
been  solicited  to  purchase  from  the  company 
some  of  its  preferred  stock.     This  prospec- 
tus set  forth— First.  The  names  of  the  di- 
rectors of  the  transportation  and  terminal 
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company,  as  follows:  "John  Gill,  president 
Mercantile  Trust  and  Deposit  Company, 
Baltimore,  Md.;  James  Sloan,  Jr.,  president 
Farmers'  and  Merchants'  National  Bank, 
Baltimore,  Md.;  George  S.  Brown,  of  Alex- 
ander Brown  &  Sons,  Baltimore;  J.  Swan 
Frick,  attorney  at  law,  Baltimore,  Md.;  Wil- 
liam Gilmore,  president  Maryland  Central 
Railway  Company,  Baltimore,  Md.;  Samuel 
Rea,  vice  president  Maryland  Central  Rail- 
way Company,  Baltimore,  Md.;  George  M. 
Jewett,  president  Deer  Creek  and  Susque- 
hanna Railroad  Company,  Glenville,  Md.; 
T.  M.  Logan,  New  York  City;  Samuel  Thom- 
as, New  York  City."  The  officers  were: 
William  Gilmore,  president;  John  H.  Bry- 
ant, vice  president;  J.  G.  Case,  secretary. 
Secondly.  A  statement  that  "the  company 
waa  chartered  under  the  laws  of  Maryland 
in  December,  1888,  and  owns  the  following 
property:  27,000  shares,  $100  par  value, 
Maryland  Central  Railway  Company,  the  au- 
thorized capital  of  which  is  30,000  shares; 
4.000  shares,  $50  par  value,  Deer  Creek  and 
Susquehanna  Railroad  Company,  being  two- 
thirds  of  the  stock  Issued;  19,500  shares,  $100 
par  value,  of  the  stock  of  the  Penn  Anthracite 
Coal  Company;  1,500  shares,  $100  par  value, 
of  the  Maryland  Construction  Company  of 
Baltimore  City;  extensive  railroad  terminal 
properties  and  stock  of  the  Penn  Anthracite 
Coal  Company;  1,500  shares,  $100  par  value, 
of  the  Maryland  Construction  Company  of 
Baltimore  City;  extensive  railroad  terminal 
properties  and  buildings  at  North  avenue, 
Baltimore."  It  then  gave  a  statement  of  the 
company's  annual  income,  which  it  represent- 
ed to  be  $1,290,000.  This  was  followed  by 
representations  which  we  transcribe  in  full, 
as  follows:  "The  Penn  Anthracite  Coal 
Company  owns  2,700  acres  of  the  best  char- 
acter of  anthracite  coals,  situated  in  a  body 
at  Mt.  Carmel,  in  Northumberland  and  Colum- 
bia counties,  Pennsylvania.  The  contracts 
between  this  company  and  a  mining  com- 
pany guaranty  the  payments  of  royalties 
which  will  annually  net  a  minimum  of  $150,- 
0(10,  and  may  be  double  that  amount.  The 
contracts  between  the  mining  company  and 
the  terminal  company  for  the  marketing  of 
coal  guaranty,  also,  a  minimum  profit  of 
$250,000.  Through  the  operations  of  the 
Baltimore  Belt  Railroad  Company,  the  ter- 
minal company's  properties  at  North  avenue 
will  produce  a  minimum  rental  of  $100,000, 
from  their  use  by  the  Baltimore  and  Ohio, 
the  Maryland  Central,  and  other  railroad 
companies  using  the  Belt  Railroad.  Through 
the  operations  of  the  Maryland  Construc- 
tion Company,  60%  of  the  stock  of  which  is 
owned  by  the  terminal  company,  $1,500,000 
of  the  first  preferred  stock  of  the  Baltimore 
Belt  Railroad  Company  becomes  the  proper- 
ty of  the  terminal  company.  This  stock  Is 
a  <>~'.  dividend  payer,  the  income  to  provide 
which  Is  guarantied  by  the  contracts  be- 
tween the  Baltimore  Belt  Railroad  Company, 
the  Baltimore  and  Ohio  Railroad  Company, 


and  the  Maryland  Central  Railway  Com- 
pany. The  Belt  Railroad  Company's  prefer- 
red stock  alone  provides  for  the  6%  'guaran- 
tied' dividend  on  the  preferred  stock  issue  of 
the  terminal  company,  which  Issue,  limited 
to  15,000  shares  ($100  par),  with  its  6%  per- 
petual, accumulative,  annual  dividends,  is 
secured  under  the  Maryland  laws  as  a  first 
mortgage  Hen  on  all  the  company's  assets 
now  and  hereafter  acquired,  thereby  making 
this  stock  an  investment  security.  The 
Maryland  Construction  Company,  being  the 
contractor  for  the  building  and  completion  of 
the  Belt  Railroad,  expects  a  cash  profit 
therefrom,  sixty  per  centum  of  which  the 
terminal  company  receives,  this  being  esti- 
mated as  sufficient  to  pay  dividends  on  the 
first  preferred  stock  during  construction  of 
the  Belt  Line;  but  the  royalties  from  the 
mining  of  the  coal  on  the  Penn  Anthracite 
Coal  Company's  property  commence  imme- 
diately, these  alone  being  sufficient  to  pro- 
vide for  the  first  preferred  stock  interest." 

On  February  6,  1890,  William  Gilmore 
wrote,  in  his  official  capacity  as  president  of 
the  transportation  and  terminal  company,  to 
Llndenthal,  a  letter,  from  which  the  follow- 
ing extracts  are  taken:  "Dear  Mr.  Linden- 
thai:  In  the  present  additional  allotment  of 
our  syndicate  affairs,  your  proportion  would 
be  one  thousand  (1,000)  shares  of  preferred 
stock,  $100,000  par  value,  and  one  thousand 
(1,000)  shares  of  common  stock,  on  the  same 
terms  to  the  promoters  as  before;  $75,000  for 
the  block  as  above,  with  the  privilege,  at  the 
expiration  of  one  year  from  date,  to  return 
the  preferred  stock,  and  receive  therefor  the 
$75,000,  with  Interest;  the  1,000  shares  of 
common  stock  remaining  in  your  hands  as 
the  profit  on  your  share  in  the  syndicate,  the 
par  value  whereof  is  $100,000."  "If  you  are, 
perhaps,  not  able  now  to  take  the  entire 
block,  you  are  at  liberty  to  have  some  friend, 
acceptable  to  us,  Join  you.  Kindly  advise  me 
as  to  your  decision  at  the  earliest  date."  "As 
our  Belt  Line  contracts  with  the  B.  &  O. 
have  been  approved,  and  the  passage  of  the 
city  ordinance  is  assured,  we  must  proceed 
promptly  to  complete  the  purchase  of  the 
right  of  way  and  station  properties."  "You 
are  aware  the  Belt  bonds  have  been  placed 
with  the  'Brown.'  Thus,  we  are  in  good 
shape  now  for  future  operations,  and  should 
lose  no  time  in  carrying  forward  our  part  of 
the  project." 

Relying  with  implicit  confidence  on  the 
truth  of  the  representations  made  in  the  pros- 
pectus, and  trusting  to  the  assurances  given 
by  Gilmore  in  the  above  letter  of  February 
Cth,  Mr.  Du  Puy  agreed  to  purchase  from  the 
transportation  and  terminal  company  800 
shares  of  preferred  stock  and  800  shares  of 
common  stock,  for  which  he  delivered  to  Lln- 
denthal two  cheeks,  each  for  $30,000,  and 
each  bearing  date  February  20th.  Seven 
days  later,  two  receipts,  each  one  acknowl- 
edging the  receipt  of  $30,000  in  payment  for 
400  shares  of  preferred  stock  and  400  shares 
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of  common  stock,  were  signed  by  Gllmore,  as 
president,  and  in  each  receipt  it  was  stipu- 
lated that  "the  holder  of  said  stock  shall 
have  the  privilege  to  return  after  one  year 
from  date  the  said  400  shares  of  said  first 
preferred  stock,  and  to  receive  therefor  from 
the  said  company  thirty-thousand  (30,000) 
dollars  and  six  per  cent.  Interest,  after  de- 
ducting the  amount  of  dividends  paid  by  the 
company  on  said  shares,  and  to  retain  the  400 
shares  of  common  stock  of  said  company." 
Not  one  cent  of  this  $60,000  was  paid  to  the 
transportation  and  terminal  company,  or  ever 
went  into  its  treasury.  One  check  passed  in- 
to the  possession  of  Gilmore,  and  was  depos- 
ited to  his  individual  credit.  After  he  had 
deducted  $10,000,  to  pay  himself  a  debt  due 
to  him  by  Miller,  he  gave  his  own  checks  to 
Miller  for  the  residue.  The  other  $30,000 
check  was  turned  over  by  Miller  to  Samuel 
Rea,  who,  after  paying  himself  $4,000  for 
foui"  months'  salary  as  vice  president  of  the 
Maryland  Central  Railway  Company,  and 
after  paying  something  over  $10,000  to  a  con- 
tractor for  work  on  the  Maryland  Central 
Railway,  turned  the  balance  over  to  Miller. 
This  disposition  of  the  money  was  unknown 
to  Du  Puy.  It  is  simply  impossible  to  read 
these  letters  and  receipts  to  which  we  have 
referred  without  giving  credence  to  that  part 
of  the  testimony  of  Lindenthal  and  Du  Puy 
wherein  they  both  unequivocally  assert  that 
they  never  imagined  the  stock  purchased 
with  the  proceeds  of  the  two  $30,000  checks 
was  the  property  of  Miller.  They  both  un- 
questionably believed  the  representations 
made  to  Llndenthal  that  the  stock  belonged 
"to  the  transportation  and  terminal  company, 
and  was  being  sold  for  its  uses  and  benefit, 
and  especially  for  the  purchase  of  terminal 
facilities  in  Baltimore.  The  pretext  that 
Mr.  Gllmore  signed  by  Inadvertence  the  re- 
ceipts in  his  official  capacity,  instead  of  In- 
dividually, finds  no  support  outside  of  his 
own  declaration,  and  that  declaration  Is  neu- 
tralized by  his  letter  of  February  6th,  where- 
in he  made,  in  almost  the  Identical  language 
used  in  the  receipts,  the  statement  with  re- 
spect to  the  repurchase  by  the  company  of 
the  preferred  stock  at  the  end  of  one  year. 
Besides,  it  is  not  perceived  what  Gilmore 
could  possibly  have  had  to  do  with  signing 
any  receipts  for  this  $60,000  If  the  parties  to 
the  transaction  understood  that  Du  Puy  was 
purchasing  stock  that  actually  belonged  to 
Miller;  and,  to  clinch  the  matter.  Miller  him- 
self, as  late  as  August  28, 1890,  wrote  to  Lln- 
denthal that  he  (Miller)  would  take  and  pay 
for  the  preferred  stock  referred  to  In  the 
letter  of  William  Gilmore,  president,  dated 
February  6th,  "If  the  transportation  and  ter- 
minal company  shall  refuse  or  neglect  to 
comply  with  their  engagements  in  the  prem- 
ises." 

That  a  deliberate  scheme  to  deceive  and  to 
entrap  the  credulous  and  unsuspecting  had 
been  devised  by  Miller,  upon  a  large  and  im- 
posing   scale,    and    had,    either   actively   or 


through  culpable  Inattention  or  Inexcusable 
indifference  to  consequences,  been  furthered 
or  aided  by  Gilmore,  in  his  official  capacity 
as  president  of  the  transportation  and  ter- 
minal company,  Is  too  obvious  to  admit  of 
discussion.  The  prospectus  prepared  by  Mil- 
ler, the  active  and  reckless  promoter  and 
founder  of  the  enterprise,  was  false  In  almost 
every  particular.  Of  the  five  prominent  and 
widely  known  business  men  named  as  di- 
rectors of  the  transportation  and  terminal 
company,  not  one  occupied  that  position;  and, 
out  of  the  whole  list  of  seven,  none  but  Gil- 
more and  Rea  were  in  fact  connected  with 
the  undertaking.  The  transportation  and 
terminal  company  did  not  own  27,000  shares 
of  the  Maryland  Central  Railway  Company's 
stock,  nor  1,500  shares  of  the  Maryland  Con- 
struction Company's  stock,  nor  an  interest  in 
the  Belt  Railroad  Company,  though  the  pro- 
spectus flatly  alleged  that  the  transportation 
and  terminal  company  "owns"  those  shares; 
and  the  statement  that  $1,500,000  of  the  first 
preferred  stock  of  the  Baltimore  Belt  Rail- 
road Company  became  the  property  of  the 
terminal  company,  and  that  the  Belt  Rail- 
road Company's  preferred  stock  alone  pro- 
vides for  the  6  per  cent,  "guarantied"  divi- 
dend on  the  preferred  stock  Issue  of  the  ter- 
minal company,  was  without  the  semblance 
or  shadow  of  truth.  The  "six  per  cent,  per- 
petual, accumulative,  annual  dividend,  •  »  * 
secured  under  the  Maryland  laws  as  a  first 
mortgage  Hen  on  all  the  company's  assets 
now  and  hereafter  acquired,"  was  a  pure 
fabrication,  devoid  of  the  faintest  prospect 
or  the  remotest  possibility  of  a  realization. 
The  stock  ledger  of  the  terminal  company 
shows  that  7,500  shares  of  preferred  stock 
were  disposed  of  to  sundry  Individuals,  but 
the  record  does  not  disclose  the  amount  re- 
ceived therefor.  If  the  sales  were  made  at  the 
same  figures  charged  Du  Puy,  nearly  half  a 
million  of  dollars  were  realized,  and,  If  real- 
ized, doubtless  went  Into  the  pockets  of  the 
enterprising  and  speculative  promoters.  Hav- 
ing secured  all  the  money  that  was  obtaina- 
ble, Miller  and  the  terminal  company's  offi- 
cers turned  their  attention  to  the  project  of 
dismantling  the  company  of  whatever  assets 
it  had,  and  of  then  winding  It  up.  This  fea- 
ture of  the  case  Is  most  astounding.  In  the 
vigorous  language  of  one  of  the  dlstlnguishiJ 
counsel  for  the  appellants,  "It  dignifies  these 
transactions  to  call  them  frauds." 

One  of  the  avowed  'objects  of  the  pooling 
company  was,  by  acquiring  the  majority  of 
the  stock  of  the  Penn  Anthracite  Coal  Com- 
pany, to  control  the  latter's  shipments  and 
business.  The  construction  of  the  Deer  Creek 
&  Susquehanna  Railroad,  to  the  coal  fields  of 
Pennsylvania,  was  a  part  of  the  general  plan, 
and  the  evidence  Indicates  that  those  coal 
fields  gave  promise  of  being  the  most  valuaWe 
assets  of  the  concern.  Now,  Miller,  by  bis 
subscription  contract  of  August  1,  1888,  had 
agreed  to  place  In  the  terminal  company  a 
controlling  Interest  in  the  stock  of  this  coal 
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company,  and  to  that  extent  to  give  a  tangible 
value  to  the  shares  of  preferred  stock;  but, 
when  the  scheme  of  dismantling  began,  the 
very  first  step  taken  by  the  directors  of  the 
terminal  company,  at  the  instance  of  Gilmore. 
and  upon  the  request  of  Miller,  was  to  cancel 
this  subscription  on  August  16,  1880,  just  six 
months  after  Du  Puy  bad  paid  bis  $60,000  of 
actual  cash.  Miller  was  thus  relieved  from 
his  obligation  to  assign  the  Peun  Anthracite 
Coal  Company's  stock  to  the  terminal  com- 
pany, and  the  only  consideration  for  this  ac- 
tion was  Miller's  forbearing  to  take  06,500 
shares  of  the  common  stock,  which  he  had 
previously  agreed  to  take.  As,  by  this  ar- 
rangement, one  of  the  chief  sources  from 
which  there  was  ever  any  prospect  of  value 
accruing  to  the  pool  company's  stock  was  de- 
lilierately  cut  off,  the  objects  of  the  company 
became,  as  was  claimed,  materially  changed. 
Accordingly,  on  November  8,  1890,  the  presi- 
dent, William  Gilmore,  made  to  the  board  of 
directors  the  following  statement:  "I  have 
bad  considerable  talk  with  the  parties  Inter- 
ested in  the  affairs  of  this  company,  and  It 
seems  desirable,  as  the  purposes  for  which  the 
company  was  originally  formed  have  been  in 
some  respects  materially  changed,  that  we 
had  better  take  some  action,  and  appoint  a 
committee  to  discuss  with  stockholders  and 
parties  interested  some  plan  of  winding  up 
the  affairs  of  the  company."  A  committee  of 
three,  including  the  president,  was  thereupon 
appointed,  "to  confer  with  parties  In  interest 
and  counsel  as  to  the  advisability  of  adjusting, 
settling,  and  winding  up  the  affairs  of  this 
company."  On  the  4th  of  December  the  com- 
mittee reported  that,  'in  order  to  settle  and 
adjust  the  indebtedness  of  this  company,  as 
well  as  to  properly  relieve  it  from  its  obliga- 
tions, we  deem  It  advisable  for  this  company 
to  make,  execute,  and  deliver  a  deed  of  trust 
to  some  suitable  trustee."  It  was  then  re- 
solved "that  the  affairs  of  the  Transportation 
and  Terminal  Company  of  Baltimore  City  be 
wound  up,  and  the  assets  and  property  of  said 
corporation  be  sold  and  disposed  of,  and  the 
proceeds  distributed  according  to  law  to  those 
entitled  thereto,  and  a  deed  executed  for  these 
purposes,  with  the  necessary  legal  formali- 
ties, unto  Winfield.J.  Taylor,  as  trustee."  On 
the  same  day,  December  4th,  the  terminal 
company  executed  a  formal  deed  of  trust.  On 
the  very  next  day,  Taylor  (who,  in  a  report 
filed  in  circuit  court  No.  2,  on  December  5th, 
stated  under  oath  that  he  had  been  appointed 
"to  wind  up  the  affairs  of  this  corporation") 
entered  into  an  agreement  in  writing  with 
Miller  wherein  It  was  stipulated,  subject  to 
ratification  by  the  court,  that  Taylor,  as  trus- 
tee of  the  terminal  company,  would  deliver 
and  quitclaim  to  Miller  the  2,100  shares  of 
the  Maryland  Central  Railway  Company's 
stock  and  the  4,000  shares  of  the  Deer  Creek 
ik.  Susquehanna  Railroad  Company's  shares, 
and  release  him  from  any  and  all  further 
payments  of  money,  stocks,  bonds,  securities, 
or  property  whatsoever  on  account  of  his  (Mil- 


ler's) subscription  to  the  terminal  company's 
stock,  provided  Miller  would,  in  consideration 
of  such  delivery,  quitclaim  and  release,  as- 
sign to  Taylor,  the  trustee,  11,000  shares  of 
the  preferred  stock  of  the  terminal,  and  would 
relinquish  his  claim  to  any  further  shares  of 
common  stock  beyond  the  20,000  shares  there- 
tofore agreed  to  be  Issued  to  him.  In  his  re- 
port to  the  court,  on  the  6th  of  December,  the 
trustee  stated  that  this  arrangement  had  the 
approval  of  a  majority  in  value  of  the  cred- 
itors of  the  terminal  company  and  a  majority 
of  its  stockholders.  In  a  moment  we  shall 
see  who  the  creditors  were.  The  stockhold- 
ers, other  than  the  preferred  one,  were  Miller 
and  the  directors,  the  latter  holding  but  a  few 
shares.  Upon  the  representations  made  in 
this  ex  parte  report,  circuit  court  No.  2  rati- 
fied the  agreement  between  Miller  and  Tay- 
lor, and,  as  a  consequence,  Miller  was  released 
from  his  obligation  to  deliver  to  the  terminal 
company  the  shares  of  stock  of  the  Maryland 
Central  Railway  and  of  the  Deer  Creek  & 
Susquehanna  Railroad,  which  he  bad  bound 
himself  to  deliver,  and  the  transportation  com- 
pany got  in  exchange  nothing  but  its  own  pre- 
ferred stock,  which  had  been  diminished  In 
value  to  the  precise  extent  that  the  surren- 
dered shares  in  these  other  companies  had 
any  appreciable  worth.  This  was  a  step  in 
the  declared  scheme  to  wind  up  the  affairs  of 
the  company  in  the  interest  of  the  parties 
who  had  selected  the  trustee;  but  it  was  not 
a  step  that  would  ever  have  been  taken  had 
the  design  of  the  directors  and  their  trustee 
been  to  realize  whatever  the  assets  would 
fairly  bring,  and  then  in  good  faith  distribute 
them  to  the  creditors,  if  any  there  were.  This 
proceeding  was  unlawful,  but,  Indefensible  as 
it  is,  it  is  by  no  means  as  reprehensible  as  the 
acts  to  which  we  are  now  about  to  allude. 

While  it  is  perfectly  well  settled  that  a  cor- 
poration In  failing  circumstances  may  make 
an  assignment  for  the  benefit  of  Its  creditors 
(State  v.  President,  etc.,  of  Bank  of  Maryland, 
6  Gill  &  J.  205;  Merrick  v.  Trustees,  8  Gill. 
58),  yet  this  is  quite  different  from  an  attempt 
to  wind  up  and  dissolve  a  corporation,  and  to 
destroy  its  existence  under  the  pretext  of 
merely  paying  its  creditors.  It  is  the  object 
of  an  act  that  determines  its  character.  If, 
then,  the  object  of  the  directors  of  the  ter- 
minal company  was,  as  stated  by  them  in  the 
resolution  which  they  passed  on  December 
4th,  to  wind  up  the  affairs  of  the  company, 
their  proceeding  was  illegal,  because  the  mode 
pointed  out  by  the  statutes  to  effect  that  end 
was  not  pursued,  and  no  other  one  could  be 
substituted.  Code,  art.  23,  i  264  et  seq.,  pre- 
scribes In  detail  the  method  to  be  followed  In 
the  formal  winding  up  of  a  corporation.  It 
Is  only  necessary  to  say  that  In  this  instance 
the  method  therein  provided  was  not  observ- 
ed, either  in  form  or  substance.  If,  then,  the 
design  was,  in  fact,  to  wind  up  the  concern, 
the  attempt  was  abortive  and  illegal.  If,  on 
the  other  hand,  the  design  was,  under  the 
cloak  of  a  deed  of  trust,  to  accomplish  the 
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same  end,  then,  also,  was  the  proceeding  il- 
legal, because,  no  matter  what  the  form  of 
the  proceeding,  if  the  'ultimate  and  ulterior 
purpose  were  forbidden  to  be  accomplished  in 
that  particular  way,  the  means  employed  to 
bring  about  the  unlawful  result  would,  in  con- 
sequence of  the  unlawfulness  of  the  result, 
themselves  be  unlawful.  But  if,  passing  by 
the  declared  intent  of  the  deed,  as  evidenced 
by  the  resolution  we  have  quoted,  we  concede 
that  the  deed  was  In  fact,  and  was  designed 
to  be,  a  deed  of  trust  such  as  a  corporation  in 
failing  circumstances  may  lawfully  make,  its 
validity,  like  the  validity  of  every  other  deed 
of  the  same  character,  must  depend  on  the 
good  faith  of  both  the  grantor  and  the  trus- 
tee. If  the  deed  does  not  in  terms  hinder  or 
delay  creditors,  then  It  is  valid,  whatever  may 
have  been  the  intent  of  the  grantor,  unless  the 
trustee  becomes  implicated  in  the  fraud.  It 
is  only  where  the  trustee  does  become  impli- 
cated in  the  grantor's  fraud  that  a  deed  regu- 
lar on  its  face  can  be  made  to  hinder  and  de- 
lay creditors;  and  in  such  a  case  the  deed  is 
void.  Ferrall  v.  Farnen,  67  Md.  76,  8  Atl. 
819. 

We  come,  then,  to  inquire  whether  the  trus- 
tee was  Involved  In  and  connected  with  the 
fraud  which  lncontestably  Influenced,  under 
the  dominion  of  Miller,  the  officers  of  the 
terminal  company  in  making  the  deed  of  trust. 
Such  an  Inquiry  is,  to  some  extent,  of  a  meta- 
physical character,  because  it  Involves  an  in- 
vestigation into  an  undisclosed  and  deliber- 
ately concealed  mental  design.  A  fraudulent 
intent  unexecuted  is  a  mere  mental  concept. 
It  is  intangible.  When  executed,  it  is  gener- 
ally not  susceptible  of  proof  otherwise  than 
as  extrinsic,  visible  acts,  which  owe  their 
origin  to  it,  indicate  its  antecedent  or  coinci- 
dent existence.  You  cannot  look  into  and  see 
the  hidden  processes  of  the  Intellect;  but,  as 
no  rational  creature  does  a  deliberate  act  with- 
out some  motive  or  design,  you  may.  through 
the  act  when  done,  and  through  all  its  at- 
tendant surroundings,  deduce  or  discover  the 
intent  with  which  it  was  performed.  In  no 
other  way  can  the  motives  of  human  conduct 
be  fathomed  or  exposed,  unless,  at  the  mo- 
ment an  act  is  done,  its  purpose  is  truthfully 
declared  by  the  actor  himself.  No  power  can 
act  without  an  object  as  to  the  terms  of  its 
action,  and  as  a  cause  that  must  specify  that 
action;  for  all  acts  are  specified,  determined 
by  their  object.  Even  the  will  cannot  elicit 
an  act  of  free  choice  which  concerns  no  ob- 
ject at  all.  Hence  the  act  of  an  intelligent 
agent  that  concerns  no  formal  object  at  all  is 
inconceivable;  it  is  nothing.  Necessarily, 
then,  an  act  which  has  been  done  by  an  in- 
telligent agent  had  an  object  when  it  was 
done,  and  that  object  must  be  traced  back,  to 
be  discovered,  through  the  act  itself,  and 
through  the  surroundings  which  co-ordinate 
with  it.  Now,  we  have  seen,  from  their  own 
recorded  declarations,  what  the  design  of  the 
officers  anil  directors  of  the  terminal  company 
was.     Did  Taylor  participate  therein?     He 


was  conferred  with  about  the  execution  of 
the  deed  of  trust,  and  was  evidently  familial 
with  the  condition  of  the  company's  affair*. 
On  the  very  day  that  the  resolution  was  pass- 
ed authorizing  the  winding  up  of  the  compa- 
ny, the  deed  of  trust  to  Taylor  was  executed. 
It  was  filed  for  record  the  following  moraine, 
and  thereupon  the  petition  hereinbefore  al- 
luded to,  praying  for  permission  to  return  to 
Miller  the  stock  already  described,  was  filed 
by  Taylor,  and  was  acted  on  at  bis  instance 
by  the  court.  This  haste  showed  consider- 
able familiarity  on  the  part  of  Taylor  with 
the  subject,  and  Indicates  a  preconcerted  ar- 
rangement between  him  and  Miller,  wbo  ob- 
viously controlled  the  directors,  to  strip  the 
company  of  much  of  its  apparent  assets.  Aft- 
er the  completion  of  this  transaction,  no  steps 
appear  to  have  been  taken  by  the  trustee 
until  the  7th  day  of  February,  1891.  On  that 
day  Taylor  filed  a  report  of  sales,  wherein  he 
reported  that  he  had  sold  at  private  sale  the  i 
lots  of  ground  conveyed  by  Miller  to  the  ter- 
minal company  in  payment  for  stock,  as  stat- 
ed in  a  former  part  of  this  opinion;  and 
that  Thomas  H.  Blick  was  the  purchaser,  for 
the  total  sum  of  $121,012.33.  The  report  de- 
clared that  the  purchaser,  Blick,  will  pay,  "In 
money,  the  sum  of  thirty-five  thousand  twelve 
dollars  and  thirty-three  cents,  in  three  pay- 
ments. •  *  •  He  will  assume  from  date- 
and  pay  the  liens  now  existing  upon  the  prop- 
erty." And  the  liens  are  then  set  forth  and 
described.  Now,  the  truth  is  that  Blick,  who 
was  only  a  clerk  In  the  office  of  William  Gil- 
more,  president  of  the  Baltimore  &  Lehigh 
Railroad  Company,  though  he  signed  the  re- 
port of  sales,  never  did  purchase  the  proper- 
ty, and  never  was  financially  able  to  do  so. 
He  testified  that  Taylor  and  Gilmore  called 
on  him,  and  that  Gilmore  stated  that  "they 
desired  me  to  take  charge  of  some  property 
which  they  wished  to  deed  to  me,  and  de- 
sired me  to  hold  it  until  such  time  as  they 
should  ask  for  a  retransfer,  and  I  think  Win- 
field  Taylor  remarked  to  me  that  it  was  a 
large  purchase.  I  at  once  said  to  him,  'I 
am  not  purchasing  property.'  He  said,  'All 
right,  Blick;  the  purchase  money  will  be  pro- 
vided, and  you  can  just  take  the  deed  of  this 
property,  which  will  not  Involve  you  In  any 
way,  and  It  will  be  an  accommodation  to  the 
company.  They  will  make  all  the  payments. 
As  an  employe,  of  course,  I  felt  disposed  to 
accommodate  them,  and  I  remark*]  to  them 
at  the  time,  'Gentlemen,  this  property  is  an 
elephant,  and  I  do  not  buy  any  elephants.' 
They  said  that  all  was  right,  and  took  the 
property  with  the  understanding  tl«t  I  was 
to  deed  It  to  them  whenever  they  \»ished.  I 
told  them  the  only  trouble  was  tint,  in  the 
event  of  my  death,  they  might  get  tied  up 
In  some  way."  Further  on,  he  wi«  asked. 
"Was  It  ever  Intended  between  rou  and 
Houseman  and  Taylor  and  Gilmore  that  you 
should  pay  the  amount  of  money  v'hich  you 
undertook  to  pay  by  this  contract?"  And  lie 
answered,  "On  the  contrary,  they  assured  me 
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that  I  should  not  pay  it,  and  should  not  be 
required  to  pay  It."     On  the  9th  day  of  April, 
1891,  Taylor  conveyed  this  property  to  Bllck, 
and  In  the  deed  stated  that  "Bllck  bath  ful- 
ly paid  the  purchase  money  agreed  by  him  to 
be   paid."     This    statement    was   absolutely 
without  foundation.     It  was  never  Intended 
that  Bllck  should  pay,  and  In  point  of  fact 
he  never  did  pay,  a  single  cent  of  purchase 
money.     On  April  25th,  Bllck,  at  the  request 
of  the  real  purchasers,  conveyed  a  portion  of 
the  property  pretended  to  have  been  sold  to 
bim  to  Moses  H.  Houseman,  tbe  general  so- 
licitor of  the  terminal  company,  for  the  ex- 
pressed consideration  of  five  dollars  and  oth- 
er good  and  valuable  considerations;   and  on 
the  7th  of  September,  following,  Bllck  con- 
veyed to  the  same  grantee  others  of  said  lots, 
for  a  like  expressed  consideration;    and  on 
the  same  date  he  conveyed  to  the  Baltimore 
&  Lehigh  Railroad  Company,  of  which  Gil- 
more  was  president,  the  residue  of  the  prop- 
erty so  purporting  to  have  been  bought  from 
Taylor.    The  consideration  mentioned  In  the 
deed  to  the  Lehigh  Railroad  Company  was 
$13,723.     Not  one  cent  of  this  sum  ever  went 
into  the  hands  of  Bllck.     On  the  6th  of  April, 
the  trustee  procured  an  auditor's  report  to  be 
ratified.     In  that  report  he  was  charged  with 
the  whole    pretended   purchase   money,    viz. 
$121,012.33.  when  in  fact  he  had  received  none 
of  it.     He  was  allowed  $9,680.98  commissions, 
as  though  he  had  collected  the  entire  pro- 
ceeds of  sale;  and  the  net  balance  was  distrib- 
uted In  partial  payment  of  the  claims  filed  by 
Moses  H.   Houseman,  the  Maryland  Central 
Railroad   Company   (the   predecessor  of  the 
Baltimore  &  Leblgh),  and  Wiufleld  J.  Taylor. 
These  three  were  all  tbe  creditors  of  the  ter- 
minal company.    These  claims  are  said  to 
constitute  the  considerations  for  the  subse- 
quent conveyances  made  by  Bllck;  and  this 
audit  Is  said  to  demonstrate  that  the  terminal 
company   was    insolvent.     Without   making 
particular  allusion  to  the  conveyances  which 
followed,  It  is  sufficient  to  say  that  this  prop- 
erty, which  Is  called  in  the  prospectus  the 
"terminal  property,"  got  into  the  hands  of 
the  very  parties  who,  under  antecedent  con- 
tracts, were  designed  ultimately  to  acquire  It. 
The  trustee,   while  having  full  commissions 
allowed  to  himself,  so  as  to  indicate  an  ap- 
parent Insolvency  of  tbe  terminal  company, 
did  not  claim  and  was  not  paid  his  commis- 
sions and  his  audited  fee,  but  only  about  $1,- 
000,  or  less  than  one-tenth  of  tbe  whole.    Up- 
on the  basis  that  he  received  only  about  $1,- 
000,  the  terminal  company  could  have  paid  in 
full  the  three  claims  filed  against  it,  and 
would  not  have  shown  an  apparent  Insolven- 
cy.   Thus,  by  the  acts  of  the  trustee,  the  as- 
sets of  the  company  were  gotten  rid  of;    its 
property  was  sold  under  a  purely  fictitious 
sale,  and  eventually  got  Into  the  hands  of  par- 
ties who  were  designed  to  have  It;   and  the 
trustee  deliberately  relinquished  his  commis- 
sions, because,  "as  he  says,   he  thought  the 
parties  Interested  would  make  this  up  to  him 


In  some  other  way.  It  Is  simply  Impossible, 
on  looking  dispassionately  into  these  occur- 
rences, and  tracing  them  back  to  their  or- 
igin, to  avoid  the  conclusion  that  tbe  results 
reached  were  the  identical  results  intended 
to  be  reached  when  the  resolution  to  appoint 
a  trustee  was  adopted;  and  it  is  equally  im- 
possible to  hold  that  these  results  could  have 
been  brought  about  as  originally  designed  to 
be  accomplished,  without  the  active  and  will- 
ing co-operation  and  assent  of  the  trustee. 
Circuit  court  No.  2  was  misled  into  ratifying 
a  sale,  which,  Instead  of  being  a  sale,  in  fact 
was  a  mere  sham;  and  this  tne  trustee  knew, 
and  was  instrumental  In  having  done.  If  he 
imposed  upon  the  court,  he  could  not  have 
been  acting  innocently;  and  as  the  ultimate 
outcome  of  all  that  he  did  was  to  bring  to 
pass,  under  the  outward  forms  and  semblance 
of  law,  precisely  the  things  which  the  direct- 
ors, by  their  prior  determination,  intended 
should  be  done,  and  done  through  the  Instru- 
mentality of  .a  trustee,  his  intent— the  color 
and  character  of  bis  Intent— In  doing  what 
he  did  cannot  be  mistaken.  He  was  obvious- 
ly a  perfectly  willing  Instrument  to  put  Into 
the  shape  and  appearance  Intended  the  plan 
or  scheme  agreed  upon.  On  no  other  possi- 
ble hypothesis  can  his  actions  throughout  be 
explained.  On  that  hypothesis  bis  conduct 
is  consistent. 

We  have,  then,  illegal  conduct,  fraudulent 
acts,  and  ultra  vires  proceedings;  and  a  court 
of  equity  Is  asked  by  the  persons  who  nave 
been  victimized  to  appoint  a  receiver,  who 
may  rip  open  all  these  actions.  Can  it  re- 
fuse to  grant  relief?  If  It  Is  powerless  to  do 
so,  not  only  would  the  law  be  open  to  grave 
reproach  for  inefficiency,  but  serious  wrongs 
would  go  unredressed,  and  fraud  of  a  stu- 
pendous character  would  escape  and  go  unre- 
buked.  It  Is  not  for  us  to  say  what  particu- 
lar assets  or  property  a  receiver  can,  when 
appointed,  recover.  It  Is  enough  for  the  pur- 
poses'of  this  case  for  us  to  be  able  to  see  from 
the  record  that  wrong  and  fraud  have  been 
perpetrated,  and  that  this  Is  an  eminently  lit 
case  for  the  appointment  of  a  receiver,  to  un- 
mask and  rip  open  whatever  is  not  beyond 
the  reach  of  successful  assault.  We  shall 
therefore  reverse  the  decree  below  which  dis- 
missed the  bill,  and  remand  the  cause  for  fur- 
ther proceedings.  Decree  reversed,  with 
costs,  and  cause  remanded  for  further  pro- 
ceedings. 


BANK  OF  AMERICA  v.  POULTNEY 
SLATE  WORKS'  ASSIGNEE. 
(Supreme  Court  of  Vermont     Rutland.     Dec.  5, 
1895.) 
Corporations— Contracts— Evidence. 
In  an  action  by  a  bank  to  recover  the 
amount  of  notes  which  it  had  discounted,  it  ap- 
peared that  the  P.  Slate  Works,  n   partnership, 
was  indebted  to  J.  &  Co..  such  debt  representing 
the  cost  of  the  pluut:  that  on  defendant's  incor- 
poration the  entire  plant  was  conveyed  to  it  in 
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payment  of  capital  stock,  defendant  assuming  pay- 
ment of  the  debt  to  J.  &  Co.;  that  H.,  who  was 
defendant's  treasurer,  and  the  main  partner  in 
J.  &  Co.  (which  fact  was  known  to  plaintiff), 
caused  certain  notes  paynble  to  defendant  to  be 
discounted  from  time  to  time  by  plaintiff,  giving 
defendant  credit  for  such  amounts  on  the  books 
of  J.  &  Co.,  which  firm  likewise  received  credit 
therefor  on  its  bank  account  with  plaintiff;  that 
these  transactions  were  approved  oy  all  of  de- 
fendant's stockholders ;  that  H.  subsequently  drew 
from  plaintiff  the  amounts  credited  to  J.  &  Co. ; 
and  that  the  notes  were  never  paid.  There  was 
no  evidence  of  any  meeting  of  defendant's  stock- 
holders or  directors.  Held,  that  plaintiff  was  en- 
titled to  recover  from  the  corporation  the  amount 
of  the  notes  discounted. 

Exceptions  from  Rutland  county  court; 
Tyler,  Judge. 

Action  by  the  Bank  of  America  against  the 
assignee  of  the  Poultney  Slate  Works  to  re- 
cover the  amount  of  certain  notes  discounted 
by  plaintiff.  From  a  Judgment  for  plaintiff, 
entered  on  the  report  of  a  referee,  defendant 
brings  exceptions.     Affirmed. 

Roberts  &  Roberts,  for  plaintiff.  Geo.  E. 
Lawrence  and  F.  S.  Piatt,  for  defendant 

TYLER,  J.  It  Is  found  that  the  debt  of 
804,000,  due  J.  De  Rivera  &  Co.  from  the  part- 
nership called  the  Poultney  Slate  Works, 
was  valid,  and  represented  the  entire  cost  of 
the  plant,  and  that  when  the  corporation 
was  formed  it  assumed  the  payment  of  the 
debt.  H.  C.  De  Rivera  caused  the  18  notes 
to  be  discounted  from  time  to  time  by  the 
plaintiff,  and  gave  the  corporation  credit  for 
the  several  amounts,  though  they  were  In- 
sufficient to  pay  the  entire  debt  by  about 
$10,000,  and  the  plaintiff  gave  De  Rivera  & 
Co.  credit  for  the  amounts  on  Its  bank  ac- 
count. These  transactions  were  known  and 
approved  by  all  the  stockholders  of  the  cor- 
poration. The  plaintiff  discounted  the  notes 
in  good  faith,  and  in  the  regular  course  of 
business,  and  H.  C.  De  Rivera  subsequently 
drew  from  the  plaintiff  for  his  firm  all  the 
money  so  credited  to  it.  The  firm  failed  In 
July,  1886,  and  the  corporation  was  adjudged 
insolvent  the  following  month.  All  the  notes 
were  duly  protested.  The  same  facts  are 
found  In  respect  to  the  other  three  notes,  ex- 
cepting that  the  plaintiffi  held  them  as  col- 
lateral security  for  a  loan  made  by  the  plain- 
tiff to  J.  De  Rivera  &  Co.  for  a  much  larger 
sum  than  the  amount  of  the  notes.  The  debt 
was  never  paid,  and  the  three  notes  were 
protested  for  nonpayment.  Neither  the  ref- 
eree's report  nor  the  defendant's  brief  dis- 
closes a  defense  to  the  suit.  The  plant, 
property,  and  business  of  the  partnership, 
Poultney  Slate  Works,  were  conveyed  to  the 
corporation  to  pay  for  the  capital  stock  that 
was  issued,  and  were  the  consideration  for 
the  corporation  assuming  the  debt  of  the 
partnership  to  J.  De  Rivera  &  Co.  The  fact 
that  the  plaintiff  knew  that  H.  C.  De  Rivera 
was  treasurer  of  the  corporation,  and  the 
main  partner  and  financial  manager  of  the 
affairs  of  the  New  York  firm,  did  not  affect 
the  validity  of  the  notes;  nor  is  it  a  defense 


for  the  corporation  or  its  assignee  in  insol- 
vency that  no  meeting  of  the  stockholders  of 
directors  is  shown  to  have  been  held.  Judg- 
ment affirmed. 


THORP  v.  BOBBINS. 
(Supreme  Court  of  Vermont    Chittenden.    Dec 
24,  1895.) 
Conversion— What  Constitutes. 
That  an  officer  forecloses  a  chattel  mort- 
gage, invalid  as  against  an  attaching  creditor  of 
the  mortgagor,  for  failure  to  record  the  same,  the 
possession  of  the  pioperty  being  in  no  way  inter- 
fered with  by  the  officer  or  purchaser  at  the  fore- 
closure sale,  does  not  constitute  a  conversion,  as 
against  the  attaching  creditor. 

Exceptions  from  Chittenden  county  court; 
Ross,  Chief  Judge. 

Trover  by  Ira  W.  Thorp  against  A.  D.  Rob- 
bins.  There  was  a  judgment  for  plaintiff  on 
the  facts  found  by  the  court,  and  defendant 
excepts.     Reversed. 

The  plaintiff  sued  for  certain  shafting  and 
machinery.  It  appeared  that  In  March,  1S93, 
one  Smith  had  bought  this  property  of  one 
Terrill,  and  attached  the  same,  in  the  usual 
manner,  to  his  (Smith's)  sawmill.  In  August, 
1893,  Smith  gave  a  chattel  mortgage  of  this 
property  to  one  Hunt,  which  was  good  In 
other  respects,  but  never  recorded  January 
3,  1894,  Hunt  placed  this  mortgage  in  the 
hands  of  the  defendant  an  officer,  with  in- 
structions to  foreclose  it  .aid  the  defendant 
proceeded  to  post  and  sell  the  property.  Hunt 
bid  the  same  off  at  the  sale,  but  did  not  move 
or  in  any  way  interfere  with  the  possession  of 
it  December  27,  1893,  Terrill  brought  suit 
for  the  purchase  price  of  this  property,  and 
attached  it  by  copy  In  the  town  clerk's  office. 
The  plaintiff  was  the  officer  making  the  at- 
tachment Terrill  obtained  judgment,  Feb- 
ruary 3,  1894,  and  an  execution  was  placed  in 
the  hands  of  the  plaintiff  for  collection,  who 
demanded  the  property  of  Smith.  No  de- 
mand was  made  on  the  defendant 

J.  J.  Monahan,  for  plaintiff.  B.  A.  Hunt, 
for  defendant 

START,  J.  Upon  the  findings  of  fact  the 
court  below  should  have  rendered  Judgment 
for  the  defendant  No  demand  was  made. 
In  fact,  a  demand  would  have  been  of  no 
avail,  as  the  defendant  never  had  actual  or 
constructive  possession  of'  the  property,  nor 
did  the  purchaser  have  such  possession.  It 
remained  In  the  same  condition  it  was  in  at 
the  time  of  the  attachment  So  far  as  ap- 
peared, It  was  then  set  up  in  a  sawmill,  ou  ■ 
land  leased  by  the  mortgagor,  and  so  remain- 
ed until  the  trial  In  the  court  below.  It  does 
not  appear  that  the  defendant  delivered  the 
property  to  the  purchaser,  or  that  he  ever  ex- 
ercised any  acts  of  ownership  or  control  over 
It,  except  to  stake  it  off  to  the  mortgagee  at 
the  auction  sale;  nor  does  it  appear  that  the 
purchaser  ever  took  posseFBicn  of  the  prop- 
erty.    It  does  not  appear  that  the  plaintiff 
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id  been  deprived  of  any  right  that  be  ac- 
ilred  by  the  attachment  fl.a  against  the  mort- 
igee,  nor  does  it  appear  that  he  has  been  dls- 
u-bed  in  his  possession.  The  defendant  has 
me  nothing  to  hinder  or  prevent  tne  plain- 
If  from  preserving  his  attachment  lien,  and 
.tlsfylng  the  execution  Dy  a  sale.  If  the 
ortgage  was  invalid  as  against  the  attach- 
g  creditor,  the  sale  did  not  make  It  valid; 
id  the  mortgagee  acquired  no  title,  as  against 
e  plaintiff  or  the  attaching  creditor,  by  hav- 
g  the  property  sold,  and  becoming  the  pur- 
aser.  So  far  as  appears,  the  plaintiff  has 
id  the  exclusive  and  uninterrupted  posses- 
m  of  the  property  since  the  attachment  It 
s  been  neither  moved  nor  changed.  The 
tachment  was  made  by  lodging  a  copy  of 
e  writ  in  the  town  clerk's  office.     This  was 

effectual  to  preserve  the  attachment  lien, 

against  subsequent  purchasers,  as  a  re- 
)val  and  actual  taking  of  possession  of  the 
me  by  the  plaintiff.  Acts  1884,  No.  99.  If 
e  plaintiff  has  kept  alive  his  attachment 
n,  such  possession  has  continued;  and  he 
d  the  same  possession  at  the  time  the  suit 
is  brought  that  he  had  when  he  made  the 
:achment.  How  can  it  be  said  that  the  de- 
ldant  has  converted  the  property,  when  the 
liutiff  has  had  the  exclusive  and  uninter- 
pted  possession,  as  against  the  defendant 
d  the  purchaser,  and  the  defendant  and 
rchaser  have  exercised  no  acts  of  owner- 
Ip  or  control  over  it?  The  case  Is  not  like 
<es  cited  and  relied  upon  by  the  plaintiff, 
lere  it  has  been  held  that  a  sale  is  a  con- 
•sion.  In  those  cases,  the  contract  of  sale 
is  consummated  by  a  delivery  of  the  prop- 
y.  A  conversion,  in  the  sense  of  the  law 
trover,  is  an  unauthorized  dealing  with  the 
3ds  of  another  by  one  in  possession,  where- 

tlie  nature  or  quality  of  the  goods  Is  es- 
itially  altered,  or  by  which  one  having  the 
ht  of  possession  is  deprived  of  all  substan- 
I  use  of  the  goods,  permanently  or  tem- 
•arily.  15  Am.  Law  Rev.  363.  Conversion 
any  unauthorized  act  which  deprives  an- 
ler  of  his  property,  either  permanently  or 

an  indefinite  time.  Hlort  v.  Bott,  L.  B.  9 
oh.  86.  Conversion  is  the  turning  or  up- 
ing  the  property  of  another  to  one's  own 
i.  Bouv.  Law  Diet  In  the  sense  of  the 
r  of  trover,  a  conversion  consists  either  in 
■  appropriation  of  the  property  to  the  par- 
t  own  use,  benefit,  and  enjoyment,  or  in  Its 
itruction,  or  in  exercising  dominion  over  it, 
exclusion  or  defiance  of  the  plaintiff's  right, 

in  withholding  the  possession  from  the 
intiff  under  a  claim  of  title.  Kellogg,  J., 
Tinker  v.  Morrill,  39  Vt  480.  The  mere 
crtion  of  ownership  of  property,  without 
my  way  interfering  with  it  or  the  owner's 
lit  to  control  it,  is  no  evidence  of  a  conver- 
o.  Irish  v.  Cloyes,  8  Vt  30.  In  Clark  v. 
ith,  52  Vt  529,  the  property  was  attached 

a  copy  lodged  in  the  town  clerk's  office, 
1  sold  on  execution  to  the  defendant;  and 
remained  undisturbed  on  the  premises 
ere  it  was  attached  and  sold  for  some 
v.38a.m>.18 — 57 


months,  when  the  defendant  took  and  sold  it 
The  court  held  that  while  the  property  re- 
mained undisturbed  after  the  attachment  and 
sale  on  the  execution  there  was  no  occasion 
for  the  owner  to  move  in  the  matter,  but  that 
when  the  defendant  took  the  property  and 
sold  It  be  converted  it,  and  the  cause  of  action 
then  accrued.  As  between  the  parties,  the 
mortgage  was  valid,  and  at  the  time  of  the 
sale  the  mortgagor  had  an  interest  in  the  prop- 
erty. He  had  a  right  to  redeem  it  from  the 
attachment  and  mortgage  liens.  The  mort- 
gagee could  foreclose  the  equity  of  redemp- 
tion of  the  mortgagor  by  a  sale,  provided  he 
could  do  so  without  interfering  with  the  plain- 
tiff's attachment  lien  or  his  possession  of  the 
property.  The  findings  do  not  show  any  In- 
terference with  the  property  by  the  defendant 
or  the  purchaser  that  in  any  way  affected  the 
rights  of  the  plaintiff;  therefore,  no  conver- 
sion is  shown,  and  the  action  of  trover  can- 
not be  maintained.  Judgment  reversed,  and 
judgment  for  the  defendant,  to  recover  his 
costs. 


BARNEY  v.  CUNYES. 

(Supreme  Court  of  Vermont     Caledonia.     Dec. 

5.  1895.) 

Jurisdiction  to  An-nui,  Markiagr. 

R.  L.  g  2346,  provides  that  marriages  pro- 
hibited by  law  on  account  of  either  of  the  parties 
having  a  former  wife  or  husband  living  shall,  "if 
.solemnized  within  the  state,"  be  void  without  a 
decree.  Section  2347  provides  that  when  a  mar- 
riage is  supposed  to  be  void  for  the  causes  men- 
tioned in  uie  preceding  section,  the  marriage,  on 
libel  filed  by  either  party,  shall  be  decreed  void. 
Held,  that  the  court  nad  jurisdiction  to  decree  ns 
void  a  marriage  solemnized  in  another  state  which 
was  void  by  reason  of  one  of  the  parties  having  a 
former  husband  or  wife  living. 

Exceptions  from  Caledonia  .county  court; 
Start,  Judge. 

Petition  by  Alonzo  Barney  against  Sarah 
Anna  Cunyes.  From  a  judgment  dismissing 
the  petition,  petitioner  excepts.     Reversed. 

The  trial  court  found  as  matter  of  fact  that 
at  the  time  the  marriage  was  celebrated  in 
Massachusetts,  the  laws  of  that  state  pro- 
hibited marriages  between  parties  either  of 
whom  had  a  husband  or  wife  then  living. 

W.  P.  Safford,  for  petitioner. 

TYLER,  J.  The  petition  alleges  that  the 
parties  were  married  In  due  form  of  law,  at 
Northampton,  in  the  state  of  Massachusetts, 
on  April  6, 1893;  that  the  petitioner. was  then 
single,  and  competent  to  enter  into  the  mar- 
riage contract;  that  he  entered  Into  the  con- 
tract upon  the  petitionee's  assurance  and  his 
belief  based  upon  that  assurance  that  she 
was  also  single  and  competent;  that  the  par- 
ties lived  together  as  husband  and  wife  in 
this  state  from  the  time  of  the  marriage  until 
the  next  November,  when  the  petitioner  dis- 
covered that  the  petitionee  was,  on  April  6th, 
the  lawful  wife  of  another  man,  who  was 
still  living;  that  upon  this  discovery,  the  pe- 
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titioner  ceased  to  treat  the  petitionee  as  his 
wife,  but  separated  from  hor;  that  no  child 
was  born  of  the  marriage;  that  the  petitioner 
had  been  a  resident  of  this  state  for  22  years. 
It  is  further  alleged  that  the  petitionee  inten- 
tionally deceived  the  petitioner  as  to  the  fact 
of  her  former  marriage.  The  truth  of  these 
allegations  was  established  to  the  satisfac- 
tion of  the  court  below,  which  held  that  the 
case  fell  within  the  provisions  of  R.  L.  8  2346, 
which  is:  "Marriages  prohibited  by  law  on 
account  of  consanguinity  or  affinity  between 
the  parties,  or  on  account  of  either  of  them 
having  a  former  wife  or  husband  living, 
Bhall,  if  solemnized  within  the  state,  be  void 
without  a  decree  of  divorce  or  other  legal 
process." 

The  only  question  Is  whether  this  court  has 
jurisdiction,  the  marriage  having  been  sol- 
emnized in  another  state.  We  think  the 
words  "If  solemnized  within  the  state"  are 
employed  to  prescribe  the  conditions  upon 
which  marriages  may  be  treated  as  void 
without  a  decree.  Certain  marriages  are  de- 
clared void  without  the  decree  of  a  court. 
Section  2347  provides  that  when  a  marriage 
Is  supposed  to  be  void,  or  its  validity  is 
doubted,  for  the  causes  mentioned  in  the  pre- 
ceding section,— that  is,  on  account  of  con- 
sanguinity or  affinity  between  the  parties,  or 
on  account  of  either  of  them  having  a  former 
wife  or  husband  living,— either  party  may 
file  a  libel,  and  the  marriage  shall,  upon 
proof,  be  declared  void  by  a  decree  or  sen-' 
tence  of  nullity.  The  words  "If  solemnized 
within  the  state"  do  not  relate  to  the  causes, 
but  they  fix  the  condition,  upon  which  the 
marriage  may  be  treated  as  void.  Without 
words  clearly  indicating  that  the  intention  of 
the  legislature  was  to  the  contrary,  It  cannot 
be  assumed  that  it  intended  to  restrict  its 
jurisdiction  to  marriages  that  were  solem- 
nized in  this  state.  "A  suit  to  declare  a  mar- 
riage void  from  the  beginning  concerns  the 
marriage  status  precisely  like  one  to  break 
the  marriage  bond  for  a  post  nuptial  delic- 
tum. Therefore,  it  may  and  should  be  car- 
ried on  in  the  courts  of  the  domicile."  Bish. 
Mar..  Div.  &  Sep.  $  73.  Judgment  reversed, 
and  the  marriage  declared  null  and  void. 


BARRE  WATER  CO.  v.  CARNES  et  al. 
(Supreme  Court  of  Vermont.     Washington. 
Dec.  5.  1895.) 
Injunction  Bond— Damages. 
Where  one  sues  to  enjoin  the  withdrawal 
of  water  from  a  natural  stream,  claiming  that  he 
is  entitled  to  the  entire  flow,  and,  without  hearing, 
a  pro  forma  decree  is  entered,  on  bill  and  answer, 
dismissing  the  bill,  and  continuing  the  temporary 
injunction,  as  modified  by  agreement  of  the  par- 
ties, till  final  disposition  of  the  cause,  and  the  su- 
Sreme  court,  on  a  trial  on  the  merits,  affirms  the 
ecree,  attorney's  fees  incurred  by  defendant  in 
the  supreme  court  cannot  be  included  in  assess- 
ing damages  on  the  bond. 

Appeal  in  chancery,  Washington  county; 
Start,  Chancellor. 


Action  by  the  Barre  Water  Company 
against  William  M.»Carnes  and  others  for  an 
injunction.  On  proceedings  for  assessment 
of  damages  on  the  injunction  bond  on  disso- 
lution of  the  injunction.  From  a  decree  for 
defendants  all  parties  appeal.     Affirmed. 

The  defendants  claimed  to  recover  In  re- 
spect to  nine  items.  No  question  was  made 
In  supreme  court  as  to  the  disposition  of  the 
first  eight.  The  ninth  was  for  counsel  fees, 
and  as  to  it  the  master  reported  as  follows: 
"The  orator  claimed,  in  regard  to  this  item, 
that  the  counsel  fees  and  expenses  charged 
under  this  head  were  not  proper  damages 
arising  under  the  injunction  bond,  excepting 
such  part  of  them  as  were  Incurred  in  pro- 
curing the  dissolution  of  the  injunction.  On 
the  other  hand,  the  defendants  claimed  that. 
Inasmuch  as  the  only  relief  asked  for  in  the 
orator's  bill  was  an  Injunction,  they  were  en- 
titled to  all  such  fees  and  expenses  charged. 
I  find,  In  regard  to  this  item,  that  all  of  the 
services  and  expenses  charged  were  ren- 
dered and  expended  in  the  defense  of  this 
bill,  and  that  the  prices  charged  are  reason- 
able, and  that  they  have  been  paid  and  dis- 
charged by  the  defendants.  I  also  find  that 
the  only  relief  sought  by  the  orator  in  its 
bill  was  an  injunction  restraining  the  defend- 
ants from  interfering  with  this  water  in  any 
manner,  and  that,  the  supreme  court  having 
held  that  the  injunction  order  was  improper- 
ly granted,  and  that  the  orator  was  not  enti- 
tled to  the  same,  the  defendant  Is  entitled  to 
recover  the  whole  of  this  item,  as  the  entire 
cost  and  expense  of  the  preparation  of  this 
case  for  trial  was  necessary  to  get  rid  of  the 
Injunction.  I  therefore  find,  subject  to  the 
opinion  of  the  court  upon  the  facts  found 
and  reported,  for  the  defendants  to  recover 
the  sum  of  ?187.50  under  this  Item;  but  If, 
in  the  opinion  of  the  court,  the  defendants 
are  only  entitled  to  recover  such  counsel  fees 
and  expenses  as  were  Incurred  by  the  de- 
fendants in  procuring  the  dissolution  of  the 
injunction  In  the  court  of  chancery,  and  not 
those  incurred  in  the  supreme  court,  then  I 
find  that  those  counsel  fees  and  expenses 
amount  to  $73."  The  chancellor,  In  his  de- 
cree, disallowed  the  counsel  fees  Incurred 
in  supreme  court. 

E.  W.  Bisbee  and  Geo.  W.  Wing,  for  orator. 
R.  A.  Hoar  and  S.  C.  Shurtleff,  for  defend- 
ants. 

ROWELL,  J.  The  court  below  allowed  to 
the  defendants,  as  injunction  damages,  a 
sum  paid  to  counsel  for  services  on  a  motion 
to  dissolve  a  temporary  injunction  granted 
in  the  case.  The  injunction  was  not  dissolv- 
ed, but  was  modified  by  agreement  of  the 
parties.  The  orator  claimed  a  right  to  have 
all  the  water  of  a  certain  brook  flow  into  a 
certain  other  brook,  and  thence  into  its  aque- 
duct, and  sought  to  have  its  claim  establish- 
ed, and  the  defendants  perpetually  enjoined 
from  taking  water  from  the  first- mentioned 
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brook  for  the  purposes  proposed  by  them, 
namely,  for  supplying  the  village  of  East 
Barre  with  water  for  domestic,  sanitary,  and 
fire  purposes.  The  case  stood  on  bill  and  an- 
swer, and  in  the  court  below  the  bill  was  dis- 
missed pro  forma,  and  without  hearing,  and 
the  injunction,  as  modified,  was  continued 
until  the  final  disposition  of  the  case.  The 
Injunction  bond  is  conditioned  for  the  pay- 
ment of  such  damages  as  the  defendants 
might  sustain  by  reason  of  the  injunction,  if 
the  court  should  eventually  decide  that  the 
orator  was  not  equitably  entitled  thereto. 
The  orator  does  not  now  object  to  the  allow- 
ance made,  but  does  object  to  an  allowance 
for  counsel  fees  in  the  supreme  court,  where 
the  decree  was  affirmed.  27  Atl.  600.  The 
defendants  concede  that  only  such  damages 
as  are  the  direct  result  of  the  injunction  can 
be  recovered,  and  that  these  do  not  include 
counsel  fees  Incurred  for  a  trial  on  the  mer- 
its, which,  they  say,  is  a  trial  to  ascertain 
and  settle  the  facts  upon  which  the  right  of 
recovery  depends,  whereas,  this  case  was 
tried  on  bill  and  answer;  and  they  insist 
that  it  differs  from  the  ordinary  case  in 
which  a  temporary  injunction  is  granted  as 
ancillary  to  the  main  remedy  sought,  in 
which  only  counsel  fees  incident  to  getting 
the  injunction  removed  are  recoverable  when 
the  suit  falls,  because  here  the  Injunction 
was  the  main  remedy  Bought,  and,  it  having 
been  continued  till  final  decree,  and  the  ora- 
tor having  appealed,  they  were  obliged  to 
come  to  this  court  and  have  a  bearing  on  the 
main  case  in  order  to  get  rid  of  the  injunc- 
tion. 

This  Is  a  strong  position  in  some  of  its  fea- 
tures, and  addresses  itself  to  us  with  much 
force;  bat  it  can  hardly  be  said  that  the  In- 
junction was  the  main  remedy  sought,  as  it 
belongs  to  the  class  of  injunctions  frequent- 
ly described  as  for  the  protection  of  legal 
rights  and  interests.  The  main  object  of  the 
bill  was  to  establish  the  right  claimed  by  it, 
and  the  injunction  was  asked  for  to  protect 
that  right,  and  to  secure  the  orator  in  the  en- 
joyment of  it  In  this  respect  the  case  is 
like  Lillle  v.  Lillle,  55  Vt.  470,  In  which  re- 
mainder-men sought  to  restrain  the  life  ten- 
ant from  cutting  wood  and  timber,  and  com- 
mitting any  waste  and  spoil,  and  counsel 
fees,  as  Injunction  damages,  were  refused, 
because  incurred  In  defending  the  suit  on  its 
merits,  and  not  regardable  in  any  sense  as 
damages  occasioned  by  the  injunction.  A 
permanent  injunction  was,  manifestly,  the 
peculiar  remedy  to  protect  the  right;  but 
it  was  held,  in  effect,  to  be  secondary,  and 
not  the  primary  remedy  sought.  In  Andrews 
v.  Wool  Co.,  50  N.  Y.  282,  in  which  a  perma- 
nent injunction  was  sought,  a  motion  to  be 
dissolved  was  denied,  because  it  involved  an 
inquiry  into  the  merits  of  the  case,  which 
the  court  thought  more'  proper  to  be  made 
at  the  hearing.  The  defendant  was  there- 
upon compelled  to  go  to  trial  to  obtain  a  de- 
cision that  the  injunction  was  improperly 


granted,  in  order  to  recover  the  damages  he 
had  sustained  in  endeavoring  to  procure  a 
dissolution;  and  it  was  held  that  a  counsel 
fee  for  the  trial  of  the  suit  was  allowable. 
But  that  case  differs  from  this.  Here  was  a 
pro  forma  decree,  made  without  hearing, 
which  precludes  the  idea  of  judicial  action 
based  on  a  consideration  of  the  case,  and 
does  not  even  disqualify  from  sitting  in 
banc.  It  is  not  to  be  supposed  that  either 
party  asked  for  a  hearing  and  was  denied, 
as  it  was  the  duty  of  the  court  to  hear  If 
asked;  but  It  is  rather  to  be  inferred  that 
the  parties  consented  to,  and  were  satisfied 
with,  that  disposition  of  the  case.  If  the 
court  had  dismissed  the  bill  on  hearing,  as  it 
should  have  done,  in  view  of  the  final  re- 
sult, it  does  not  follow  that  it  would  have 
continued  the  injunction  as  it  did;  and.  if 
the  parties  had  not  agreed  to  a  modification 
of  the  injunction,  but  had  left  the  motion  to 
dissolve  to  stand  for  the  consideration  of 
the  chancellor,  he  might  have  sustained  it. 
Hence  it  cannot  be  said  that  the  Injunction 
was  kept  on  foot  in  spite  of  the  defendants, 
as  It  was  in  the  New  York  case;  but  the  in- 
ference is  that  they  were  content  with  It  as 
modified,  as  they  made  no  further  effort  to 
get  rid  of  it,  except  incidentally,  by  defeating 
the  case  on  the  merits.  It  is  therefore  mani- 
fest that  the  expense  in  the  supreme  court 
was  not  incurred  solely  nor  principally  by 
reason  of  the  injunction,  but  would  have  been 
Incurred  just  the  same  had  there  been  no 
Injunction.  The  statement  of  the  master 
that,  the  supreme  court  having  held  that  the 
injunction  was  Improperly  granted,  the  de- 
fendants are  entitled  to  this  expense,  "as 
the  entire  cost  and  expense  of  the  prepara- 
tion of  the  case  for  trial  were  necessary  to 
get  rid  of  the  injunction,"  is  not  controlling; 
for.  If  regarded  as  a  finding  of  the  fact,  it  Is 
but  an  Inference  from  other  facts  found,  and 
not  warranted  thereby.  But  we  think  It  in- 
tended more  as  an  opinion  than  a  finding  of 
fact.  Let  there  be  no  costs  in  this  court,  as 
both  parties  appealed,  and  neither  has  pre- 
vailed.    Affirmed  and  remanded. 


HULL  et  al.  v.  SANCTUARY. 
(Supreme  Court  of  Vermont.    Chittenden.    Dec 
5.  1895.) 
Trespass— When  Lies  by  Tenant  against 
Landlord. 
A  lease  of  the  "basement  of  the  old  grist- 
mill" required  the  lessor  to  supply  sufficient  water 
power  for  the  lessees,  and  provided  that,  if  the 
power  failed  at  any  time,  the  lessees  were  to  fur- 
nish steam  power  at  their  own  expense,  and,  while 
furnishing  it,  pay  no  rent,  and  also  gave  the  les- 
sees the  "use  and  full  control  of  the  above-named 
property."     The  mill  was  operated  by  water  con- 
ducted to  the  mill  wheel   through. a  flume,  and 
the  power  thus  afforded,  if  properly  applied,  was 
more  than  was  needed  to  conduct  the  lessees'  busi- 
ness.    Held,  that  the  lessor  was  not  liable  in  tres- 
pass quare  clausum  to  the  lessees  for  opening  the 
dam  half  a  mile  away,  and  diverting  the  water 
from  the  flume. 
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Exceptions  from  Chittenden  county  court; 
Ross,  Chief  Judge. 

Action  of  trespass  quare  clausum  by  H. 
M.  Hull  and  others  against  Useb  Sanctu- 
ary. From  a  Judgment  for  defendant,  plain- 
tiffs bring  exceptions.    Affirmed. 

E.  R.  Hard,  for  plaintiffs.  R.  E.  Brown, 
for  defendant 

ROWELL,  J.  The  defendant  leased  to  the 
plaintiffs  "the  basement  of  the  old  gristmill 
*  *  *  for  creamery  purposes,"  and  agreed 
to  furnish  good,  satisfactory  water  power 
for  running  the  business,  and  to  hare  it  ready 
by  such  a  time;  and  In  case  that  power  failed 
at  any  time  to  be  sufficient  and  satisfactory, 
the  plaintiffs  were  to  furnish  steam  power 
and  to  pay  no  rent  while  they  furnished  it 
The  "use  and  full  control  of  the  above-named 
property"  were  given  to  the  plaintiff  during 
the  term.  There  was  a  dam  somewhat  over 
half  a  mile  above  the  gristmill,  from  which 
water  there  was,  and  for  30  or  40  years  had 
been,  taken  through  an  artificial  ditch,  and 
a  flume,  directly  to  the  wheel  of  the  mill  for 
the  purpose  of  operating  the  mill.  The  wa- 
ter power  thus  afforded,  If  properly  applied, 
was  more  than  enough  to  operate  the  cream- 
ery which,  as  contemplated  by  the  lease,  the 
plaintiffs  established  and  carried  on.  Soon 
after  they  took  possession,  and  before  the 
commission  of  the  alleged  trespass,  the  plain- 
tiffs had  furnished  and  were  using  steam 
power  to  operate  their  creamery  because 
of  the  unsatisfactory  application  of  the  wa- 
ter power,  due  to  the  neglect  of  the  defend- 
ant; and  at  the  time  in  question  and  from 
about  the  time  they  took  possession  the 
plaintiffs  were  using  water  brought  through 
said  ditch  and  flume  to  supply  their  steam 
engine  and  for  washing  purposes,  but  not  di- 
rectly as  a  power,  and  were  claiming  to  oc- 
cupy rent  free,  under  the  stipulations  in  the 
lease  concerning  the  cessation  of  rent  The 
act  complained  of  as  a  trespass  consisted  in 
opening  the  dam,  so  that  the  water  was 
diverted  from  the  artificial  channel,  and 
flowed  in  its  natural  course;  the  plaintiffs 
then  being  in  possession  of  the  property  and 
rights  covered  by  the  lease,  subject  to  which 
the  defendant  bad  title  to  the  mill  and  the 
power.  It  is  quite  obvious  that  the  lease  did 
not  convey  to  the  plaintiffs  such  an  Interest 
In  the  locus  In  quo  as  to  enable  them  to  main- 
tain trespass  quare  clausum  for  the  act 
complained  of.  The  lease  does  not  purport 
to  convey  any  interest  therein,  but  only  to 
obligate  the  defendant  to  furnish  a  good, 
satisfactory  water  power.  The  power  sup- 
plied by  the  dam,  when  properly  applied, 
was  more  than  sufficient  to  operate  the 
creamery:  and,  clearly,  the  defendant  had 
the  right  to  use  the  excess  to  operate  what 
remained  to  him  of  the  mill,  or  for  any  other 
purpose,  and  this  right  and  his  obligation  to 
the  plaintiffs  rendered  it  necessary  that  he 
should  have  the  exclusive  control  of  the  dam, 
that  he  might  enjoy  the  one  and  fulfill  the 


other.  This  view  Is  favored,  also,  by  the 
stipulation  that  the  plaintiffs'  were  to  occupy 
rent  free  while  they  had  to  use  steam  power. 
We  therefore  construe  this  to  be,  not  a  de- 
mise of  the  locus,  but  an  agreement  to  fur- 
nish water  power,  for  the  breach  of  which 
this  action  Is  not  maintainable.  Judgment 
affirmed. 


FEABODY,  Probate  Judge,  t.  MATTOCKS 

et  al. 
(Supreme  Judicial  Court  of  Maine.     June  19, 

1895.) 

Executors  axd  Administrators— Settlement  or 

Accounts— Costs  and  Attokneit'b  Fees — 

Effect  of  Appeal. 

1.  After  a  final  decree  of  this  court  affirm- 
ing a  decree  of  the  probate  court  as  to  the  set- 
tlement of  an  account  of  a  testamentary  trustee, 
a  judge  of  probate  has  no  power,  in  the  settle- 
ment of  a  subsequent  account,  to  allow  costs  in- 
curred and  counsel  fees  for  services  rendered  in 
the  settlement  of  the  prior  account  and  in  the 
prosecution  of  an  appeal  from  the  decree  of  the 
probate  court  in  relation  thereto. 

2.  The  whole  subject  of  costs  and  the  allow- 
ance of  counsel  fees  in  all  contested  cases  in 
the  original  or  appellate  court  of  probate  rests 
in  the  discretion  of  the  court,  but  that  discre- 
tion must  be  exercised  in  the  proceedings  in 
which  the  costs  were  incurred  and  the  services 
of  counsel  rendered. 

3.  The  question  of  the  allowance  of  costs 
in  the  settlement  of  an  account  in  the  probate 
court,  and  in  an  appeal  from  the  decree  of  the 
probate  court,  being  necessarily  involved  in  that 
proceeding,  the  final  decree,  whether  it  allows 
costs  and  counsel  fees  to  either  party,  or  is  si- 
lent upon  the  subject  is  conclusive  upon  the 
whole  question. 

See  Mattocks  v.  Moulton,  24  Atl.  1004,  84 
Me.  545. 

(Official.) 

Exceptions  from  supreme  judicial  conn. 
Cumberland  county. 

Action  by  Henry  O.  Peabody,  judge  of  pro- 
bate, against  Charles  P.  Mattocks  and  others, 
on  a  bond  as  trustees.  Judgment  for  plain- 
tiff, to  the  amount  of  which  he  excepts.  Ex- 
ceptions sustained. 

Augustus  P.  Moulton,  for  plaintiff.  Charles 
P.  Mattocks  and  L.  Barton,  for  defendants. 

WISWELL,  J.  The  defendant,  a  testamen- 
tary trustee,  filed  his  account  in  the  probate 
court  for  Cumberland  county,  therein  credit- 
ing himself  with  various  investments  of  the 
trust  estate. 

The  judge  of  probate  allowed  certain  of 
these  investments,  and  disallowed  others,  ag- 
gregating $3,059.82.  Prom  the  decree  of  the 
judge  of  probate  disallowing  these  items, 
the  defendant  appealed  to  the  supreme  court 
of  probate.  The  appeal  was  carried  to  the 
law  court  (Mattocks  v.  Moulton.  84  Me.  545. 
24  Atl.  1004),  and  an  entry  ordered  of  "de- 
cree of  probate  court  affirmed,  with  costs." 
At  the  April  term,  1892,  of  this  court,  for 
Cumberland  county,  the  presiding  Justice 
made  a  decree  In  accordance  with  the  opin- 
ion and  mandate  of  the  court. 

By  the  decree  of  the  Judge  of  probate,  at- 
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firmed  by  the  supreme  court  of  probate,  the 
defendant  was  charged  with  a  balance  of 
.$.",.853.39,  which  sum  Included  the  above 
amount  of  disallowed  investments.  Of  this 
balance,  all  but  the  amount  of  the  items  dis- 
allowed has  been  turned  over  by  the  de- 
fendant to  the  person  entitled  thereto. 

This  action  is  upon  the  defendant's  bond 
as  trustee.  Judgment  was  entered  in  the 
suit  for  the  penal  amount  of  the  bond,  and 
a  hearing  had  before  the  Justice  presiding 
at  nisi  prius,  to  determine  the  amount  for 
which  execution  should  issue,  in  accordance 
with  the  following  stipulation  of  the  parties: 
•'This  case  is  submitted  to  the  presiding 
Judge,  who,  in  determining  the  amount  for 
which  execution  shall  issue  upon  the  bond 
in  suit,  is  authorized  to  make  any  further 
allowances  and  charges  which  tbe  Judge  of 
probate  might  make  if  the  account  was  in 
settlement  before  him;  it  being  the  desire  of 
the  parties  that  tbe  rights  of  Mattocks,  as 
trustee,  and  the  cestui  que  trust  in  the  trust 
estate,  should  be  finally  settled  and  adjudged 
in  the  cause,  according  to  law  and  equity 
applicable  thereto."' 

At  this  hearing,  the  defendant  claimed  that 
he  should  be  allowed  the  sum  of  $555.39  for 
costs  and  counsel  fees  Incurred  in  the  settle- 
ment of  the  prior  account  and  in  tbe  appeal, 
Including  tbe  sum  of  $175,  charged  by  him 
for  legal  services,  he  being  a  counselor  at 
law,  and  including,  also,  the  costs  allowed 
against  him  by  the  final  decree  in  the  ap- 
peal proceedings.  This  sum  was-  allowed 
to  tbe  defendant  by  the  Judge  at  nisi  prius, 
to  the  allowance  of  which  the  plaintiff  duly 
and  seasonably  excepted. 

The  question  presented  by  these  exceptions 
is  whether  after  a  final  decree  by  this  court 
affirming  the  decree  of  tbe  probate  court, 
with  costs,  as  to  the  settlement  of  an  ac- 
count, a  judge  of  probate  has  the  power,  in 
the  settlement  of  a  subsequent  account,  to 
allow  costs  incurred  and  counsel  fees  for 
services  rendered  in  the  settlement  of  the 
prior  account,  and  in  the  appeal  from  the 
decree  of  the  probate  court,  and  the  costs  al- 
lowed against  him  in  that  proceeding. 

It  is  the  opinion 'of  the  court  that  a  judge 
of  probate  has  no  such  power,  and  that,  con- 
sequently, the  ruling  of  the  presiding  Justice 
in  allowing  these  items  was  erroneous.  The 
question  of  the  allowance  of  costs  Incurred  in 
the  appeal  was  necessarily  Involved  in  that 
proceeding.  By  Rev.  St  c.  (33,  {  30,  "in  all 
contested  cases  In  the  original  or  appellate 
court  of  probate,  costs  may  be  allowed  to 
either  party,  to  be  paid  by  the  other,  or  to 
either  or  both  parties,  to  be  paid  out  of  the 
estate  in  controversy,  as  justice  requires." 
The  whole  subject  of  costs  in  matters  of  this 
kind  rests  in  the  discretion  of  the  court  That 
discretion  must  be  exercised  in  the  proceed- 
ings of  which  the  costs  were  incurred;  and, 
even  if  a  final  decree  is  silent  as  to  costs,  it 
must  be  conclusively  presumed  that  the  ques- 
tion of  the  allowance  of  costs  to  either  or 


both  of  the  parties  to  tbe  controversy  was 
considered  and  passed  upon.  The  decree  of 
this  court,  made  at  the  April  term,  1892,  in 
Cumberland  county,  was  final  as  to  all  mat- 
ters Involved.  We  have  seen  that  the  ques- 
tion of  the  allowance  of  costs  was  necessarily 
involved.  The  question  is  therefore  res  ad- 
judicata.  Tbe  decree  referred  to  was  not  si- 
lent as  to  costs,  but  allowed  them  against  the 
defendant. 

This  rule  would  not  deprive  a  judge  of  the 
power  to  open  a  prior  account  so  far  as  might 
be  necessary  to  correct  errors,— a  power  ex- 
pressly given  by  statute  in  Massachusetts.  It 
simply  prevents  a  matter  being  reopened 
which  has  once  been  adjudicated. 

In  Alvord  v.  Stone,  78  Me.  296,  4  Atl.  697, 
it  is  said:  "In  such  case  [an  appeal  from  a 
probate  court]  a  final  decree,  silent  as  to 
costs,  is  as  conclusive  a  bar  to  a  recovery  of 
them  as  if  it  affirmatively  disallowed  them. 
This  court  no  longer  has  any  Jurisdiction 
over  the  subject." 

In  Lucas  v.  Morse,  139  Mass.  59,  29  N.  E. 
223,  which  decides  that  the  probate  court 
has  no  power  to  allow  costs  after  a  final  de- 
cree has  been  entered  in  tbe  controversy  in 
which  the  costs  accrued,  it  is  said:    "Costs 
are  awarded  as  a  part  of  the  judgment  or  de- 
cree of  the  cause  in  which  they  arise;   and 
!  no  case  is  cited  which  decides  that  a  court, 
|  either  at  law  or  In  equity,  can  award  in  one 
case  costs  which  have  accrued  in  another, 
1  unless  they  are  included  in  the  judgment" 
!     The  power  of  the  court  in  the  allowance  of 
I  costs   in  probate  appeals  is  precisely  the 
:  same  as  in  equity.    Alvord  v.  Stone,  supra. 
The  rights  of  the  parties  in  equity  are  de- 
termined by  the  final  decree.    "There  must 
not  only  be  a  decree  in  favor  of  a  party,  but 
there  must  also  be  an  express  order  or  de- 
cree for  his  costs,  or  they  are  lost"    Stone  v. 
Locke,  48  Me.  425. 

But  it  is  urged  that,  even  if  the  foregoing 
rule  is  correct  as  to  the  allowance  of  costs,  it 
does  not  follow  that  it  is  applicable  to  ex- 
penses properly  and  necessarily  incurred  in 
procuring  the  assistance  of  counsel. 

We  think  the  principle  Is  precisely  the 
same.  The  sums  which  were  allowed  in  this 
case  were  for  the  services  of  counsel,  and 
the  charges  of  the  defendant  for  legal  serv- 
ices, in  the  Identical  proceeding  in  which 
a  final  decree  was  made.  If  expenses  such 
as  these  are  to  be  allowed  at  all.  It  must 
be  done  in  the  Judgment  or  decree  in  the  pro- 
ceeding in  which  they  were  incurred. 

We  do  not  question  that  costs  and  counsel 
fees  properly  incurred  by  a  trustee  in  pro- 
tecting the  estate  confided  to  his  care,  and 
paid  by  him,  should  be  reimbursed  to  him 
out  of  the  estate;  nor  that  trustees  who  are 
obliged  to  employ  counsel  in  the  settlement 
of  their  accounts  should  be  allowed  to 
charge  to  the  estate  the  reasonable  expenses 
therefor,  as  held  by  many  cases  cited  In  the 
defendant's  brief.  But  these  rules  do  not 
apply  to  the  question  here  at  issue. 
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In  Clement's  Appeal,  49  Conn.  519,  an  ex- 
ecutor. In  the  settlement  of  his  final  ac- 
count, charged  the  estate  for  his  services 
and  expenses  in  defending  against  an  appeal 
from  the  allowance  by  a  probate  court  of  his 
prior  account  It  was  held  that  he  was  en- 
titled to  an  allowance  out  of  the  estate  of  a 
portion  of  the  expenses  Incurred  in  the  previ- 
ous proceeding;  but  the  question  here  dis- 
cussed was  not  raised  nor  considered  In  that 
case. 

The  entry  must  therefore  be,  exceptions 
sustained. 


WARD  v.  METROPOLITAN  LIFE  INS.  CO. 

(Supreme  Court  of  Errors  of  Connecticut.     May 

28.  1895.) 

Insukance  —  False  Statements  in  Applicatios 
—Knowledge  op  Agent—  Waivek. 

1.  Where  a  policy  provided  that  no  state- 
ments made  or  given  to  its  agents  or  any  other 
person  should  affect  its  rights  unless  incorporated 
in  the  application,  parol  evidence  of  statements 
made  to  the  agents  of  defendant  is  admissible  to 
show  a  waiver  of  the  breach  of  warranty  of  such 
statements,  where  it  was  proposed  to  follow  it  up 
by  showing  that  the  information  given  to  the 
agents  had  been  communicated  to  the  company. 

2.  Where  a  policy  provided  that  statements 
of  or  to  an  agent  should  be  insufficient  to  modify 
the  terms  of  the  contract,  a  charge  that,  where 
there  was  evidence  of  statements  by  and  to  the 
agent,  it  would  be  presumed  that,  in  accordance 
with  his  duty,  he  notified  the  company  thereof, 
was  erroneous. 

3.  Where  a  policy  provides  that  no  agent  can 
stipulate  for  a  modification  of  its  provisions  not 
brought  to  the  knowledge  of  his  principal  offi- 
cers, knowledge  of  the  general  superintendent  that 
material  statements  in  the  application  were  false 
is  not  knowledge  on  the  part  of  the  company. 

4.  Where  a  plain  breach  of  warranty  in  an 
application  for  life  insurance  had  been  proved, 
;iml  no  waiver  thereof  by  the  insurer  was  shown, 
it  was  proper  to  direct  a  verdict  for  defendant 

Appeal  from  superior  court,  New  Haven 
county;   Ralph  Wheeler,  Judge. 

Action  by  Patrick  J.  Ward  to  recover 
against  the  Metropolitan  Life  Insurance 
Company  on  a  policy  of  insurance  on  the 
life  of  John  Ward.  Judgment  for  plaintiff. 
Motion  for  new  trial  overruled,  and  defend- 
ant appeals.    Reversed. 

The  following  were  among  the  provisions 
of  the  policy: 

"This  policy  Is  Issued  in  consideration  of 
and  relying  upon  the  truth  of  each  of  the 
statements,  declarations,  and  warranties  con- 
tained In  the  application  for  this  insurance, 
and  the  answers,  statements,  and  declara- 
tions contained  In  or  indorsed  upon  the  ap- 
plication are,  and  each  of  them  Is,  warrant- 
ed to  be  true;  and  it  is  expressly  agreed  up- 
on between  the  company  and  the  insured 
that  If  they  or  any  of  them  are  untrue,  or  If 
this  policy  has  been  obtained  by  fraud,  mis- 
statement, or  concealment,  then  this  policy 
shall  be  absolutely  null  and  void,  and  all  pre- 
miums paid  thereon  be  forfeited.  Inasmuch 
as  only  the  officers  at  the  home  office  of  the 
company  In  the  city  of  New  York  have  au- 
thority to  determine  whether  or  not  a  policy 


shall  Issue  on  any  application,  and  as  they 
act  on  the  written  statements  and  repre- 
sentations made  in  the  application  for  this 
policy,  it  is  expressly  understood  and  agreed 
that  no  information,  statements,  or  repre- 
sentations made  or  given  by  or  to  the  per- 
son soliciting  or  taking  the  application  for 
this  policy,  or  by  or  to  any  other  person, 
shall  be  binding  on  the  company,  or  in  any 
manner  affect  Its  rights,  unless  such  informa- 
tion, statements,  or  representations  have 
been  reduced  to  writing,  and  presented  to 
the  officers  of  the  company  at  the  home  of- 
fice, in  the  application  referred  to.  •  •  • 
No  agent  has  the  power  In  behalf  of  the 
company  to  make  or  modify  this  or  any  con- 
tract of  insurance,  to  extend  the  time  for 
paying  a  premium,  to  waive  any  forfeiture, 
to  issue  a  permit  for  residence,  travel,  or  oc- 
cupation, or  to  bind  the  company  by  making 
any  promise  or  receiving  any  representation 
or  Information.  This  power  can  be  exercised 
only  by  the  president  or  secretary  of  the 
company,  and  will  not  be  delegated." 

A  copy  of  the  application  was  attached. 
Among  its  contents  were  the  following: 

"Give  full  particulars  of  any  illness  you 
may  have  bad  since  childhood.  Thirteen 
years  ago  had  rheumatism  in  the  left  leg 
from  working  In  water.  It  lasted  in  slight 
degree  for  two  months.  Has  not  bad  it 
since.  When  were  you  last  confined  to  the 
house  by  illness?  Had  typhoid  fever  24 
years  ago;  was  sick  a  month;  perfectly  re- 
covered. (5)  Have  you  ever  met  with  any 
accidental  or  personal  Injury?  No.  (6) 
Have  you  ever  been  seriously  ill?  If  so, 
when,  with  what  and  who  was  the  medical 
attendant?  (State  his  name  and  residence.) 
Only  when  111  with  typhoid  fever,  24  years 
ago.  Dr.  Barry,  of  New  Haven,  attended 
him.  •  •  •  (8a)  Name  and  residence  of 
your  usual  medical  attendant?  A.  I  haven't 
any.  (b)  When  and  for  what  has  his  serv- 
ices been  reouired?  24  years  ago,  for  ty- 
'  phoid  fever.  (9)  Have  you  consulted  any 
!  other  medical  man?  If  so,  when  and  for 
|  what?    No. 

"It  is  hereby  declared,  agreed,  and  warrant- 
ed by  the  undersigned:  (1)  That  the  answer* 
and  statements  contained  In  the  foregoing 
application,  and  those  made  to  the  medical 
examiner  as  recorded  in  parts  A  and  B  of 
this  sheet  together  with  this  declaration, 
shall  be  the  basis  and  become  part  of  the 
contract  of  Insurance  with  the  Metropolitan 
Life  Insurance  Company;  that  they  are  true, 
and  are  correctly  recorded,  and  that  no  in- 
formation or  statement  not  contained  in  this 
application  received  or  acquired  at  any  time 
by  any  person  shall  be  binding  upon  the 
company,  or  shall  modify  or  alter  the  dec- 
larations and  warranties  made  in  this  ap- 
plication; that  any  false.  Incorrect  or  un- 
true answer,  any  suppression  or  conceal- 
ment of  facts  in  any  of  the  answers  to  the 
foreg»ing  questions,  any  violation  of  the  cov- 
enants, conditions,  or  restrictions  of  the  pol- 
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icy,  any  neglect  to  pay  the  premium  on  or 
before  the  date  it  becomes  due,  shall  render 
the  policy  null  and  void,  and  forfeit  all  pay- 
meats  made  and  all  dividends  which  may 
hare  accrued  therefrom.  (2)  That  no  person 
other  than  the  president  or  secretary  shall 
have  power  to  waive  any  contract  or  condi- 
tion on  behalf  of  the  company,  which  altera- 
tion or  waiver  to  take  effect  must  be  in 
writing." 

The  answer  alleged  that  the  Insured  was 
suffering  at  the  date  of  the  application  from 
the  results  of  a  serious  accident,  from  which 
he  never  recovered.  The  reply  alleged:  "(2) 
At  the  time  of  the  making  of  said  applica- 
tion, and  prior  thereto  and  after  the  same 
was  made,  the  said  John  Ward  and  the  plain- 
tiff fully  stated  to  and  Informed  the  defend- 
ant and  the  agents  who  took  said  applica- 
tion of  all  the  facts  set  up  in  all  said  special 
defenses;  and  at  the  time  the  defendant  is- 
sued said  policy,  and  from  that  time  down 
to  the  date  of  the  death  of  said  John  Ward, 
the  defendant  and  its  officers  and  agents 
knew  of  said  facts  set  up  in  all  said  special 
defenses.  (3)  The  defendant,  Its  officers  and 
agents,  knowing  all  of  said  facts  set  up  in 
all  said  special  defenses,  as  set  forth  in  par- 
agraph 2  of  this  reply,  collected  premiums 
on  said  policy  till  the  date  of  the  death  of 
said  John  Ward,  and  thereby  waived  all 
claim  and  right  to  Insist  on  a  forfeiture  of 
said  policy  in  suit,  and  thereby  ratified  and 
confirmed  said  policy,  notwithstanding  any 
of  the  matters  set  up  in  said  special  de- 
fenses; and  the  defendant  is  estopped  from 
claiming  any  of  the  matters  set  up  In  any 
of  said  special  defenses  as  a  reason  why  the 
plaintiff  should  not  recover."  There  was  evi- 
dence that  the  insured  had  suffered  from 
the  injuries  as  alleged;  that  these  facts  were 
communicated  to  the  general  agent  of  the 
defendant  at  the  time  the  application  was 
made  out,  and  also  to  the  local  agent;  that 
they  both  knew  of  the  statements  in  the  ap- 
plication, and  accepted  the  premiums  from 
the  insured;  and  that  they  had  both  in- 
formed the  assured  that  this  would  make  no 
difference  in  the  validity  of  the  policy. 

The  court  charged  as  follows:  "There  is  a 
presumption  that  an  agent  of  the  principal, 
acting  in  his  duty  as  agent,  and  receiving 
information  which  it  is  his  duty  to  com- 
municate to  his  principal,  will  so  com- 
municate it.  If  It  be  proved,  however,  In 
any  case,  that  an  agent,  even  a  general  agent, 
acted  In  collusion  with  a  third  person  fraud- 
ulently towards  his  principal  for  the  benefit 
of  that  third  person,  and  not  of  his  principal, 
there  is  no  longer  any  presumption  that  he 
communicated  any  knowledge  to  his  prin- 
cipal; and  so,  in  such  a  case,  an  Insurance 
company  would  not  be  chargeable  with  any 
knowledge  of  the  untruth  of  statements  in 
the  application  which  were  made  by  the  ap- 
plicant fraudulently,  and  at  the  fraudulent 
suggestion  of  agents,  who  simply  desire, 
for  their  own  purpose,  to  procure  applicants 


for  Insurance.  Of  course,  fraud,  in  any  case, 
is  not  to  be  presumed;  it  must  be  proved  as 
a  fact;  but  it  may  be  proved  by  circum- 
stantial evidence,  if  the  circumstances  are 
such  as  to  remove  the  presumption  of  honest 
conduct,  which  always  exists,  and  also  to 
outweigh  the  testimony  tending  to  disprove 
the  fraud.  If  the  jury  find  from  the  evidence 
upon  this  question  that  there  was  fraudulent 
collusion  between  Lefebure  and  Morrissey 
and  Ward,  that  neither  the  president,  secre- 
tary, nor  managers  were  actually  informed 
of  the  real  facts  in  regard  to  the  application, 
then  the  plaintiff  cannot  recover,  and  your 
verdict  should  be  for  the  defendant  *  *  * 
If  you  find  from  the  evidence  that  the  presi- 
dent and  secretary  of  the  company,  or  Its 
managers  in  New  York,  learned  in  fact  from 
Lefebure  or  from  Morrissey  or  any  one  else 
that  the  statements  in  the  application  were 
not  correct,  and  were  informed  of  all  the 
facts  In  connection  with  the  issue  of  the 
policy,  and  that  the  company  still  continued 
to  receive  the  premiums,  such  knowledge 
and  the  receiving  of  the  premiums  would  be 
a  waiver  of  any  right  to  contest  the  policy 
on  those  grounds.  If  you  find  from  the  evi- 
dence that  Lefebure  was  a  superintendent 
of  the  company  within  a  certain  district,  in- 
cluding the  city  of  New  Haven,  and  in  such 
agency  it  was  within  the  scope  of  his  duties 
to  see  that  all  the  agents  and  the  assistant 
superintendents  engaged  in  soliciting  policies 
and  collecting  premiums  or  filling  out  applica- 
tions in  the  district  performed  their  duties, 
that  such  superintendent  received  the  ap- 
plications so  obtained  and  the  premiums  col- 
lected, and  forwarded  them  to  the  home  of- 
fice, and  received  and  delivered  the  policies 
or  caused  them  to  be  delivered,  and  that  it 
was  a  part  of  his  duty  to  see  each  risk,  and 
to  recommend  risks  to  his  company;  and  If 
you  also  find  that  he  had  in  any  way  knowl- 
edge of  all  the  real  facts  in  regard  to  the  ap- 
plication, and  that  he  knew  the  statements 
were  not  correct  or  true,  but  that  In  good 
faith  to  his  company,  and  not  fraudulently 
or  colluslvely  with  the  insured,  John  Ward, 
he  not  only  recommended  the  risk,  but 
thereafter,  having  full  knowledge  of  the 
facts,  continued  to  collect  the  premiums  and 
pay  them  over  to  the  company,— then  I  in- 
struct you  that  the  knowledge  of  Superin- 
tendent Lefebure  was  also  the  knowledge  of 
the  company,  and  that  the  company  is  charge- 
able with  such  knowledge,  and  that,  if  there- 
after it  continued  to  receive  such  premiums, 
It  is  estopped  from  defending  this  suit  on  the 
grounds  set  up  in  the  special  defenses." 

Henry  Stoddard  and  Samuel  A.  York,  Jr., 
for  appellant  Charles  S.  Hamilton,  for  ap- 
pellee. • 

BALDWIN,  J.  There  clearly  was  evi- 
dence upon  which  the  verdict  can  be  sup- 
ported, under  the  charge  of  the  court.  The 
act  of  1893  (chapter  51,  p.  228)  was  designed 
to  afford  a  remedy  only  when  none  could 
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be  had  by  appeal.  Johnson  v.  Norton,  64 
Conn.  134,  29  Atl.  242;  Blssell  v.  Dlckerson, 
04  Conn.  61,  71,  29  Atl.  226.  The  court  feels 
bound  to  express  its  strong  disapproval  of  a 
resort  to  motions  of  'this  character,  Involv- 
ing large  expense  to  the  state  from  the  cost 
of  printing  the  entire  evidence,  when  the 
real  grievance  arises  from  the  instructions 
which  the  jury  received  from  the  court. 
No  verdict  can  be  treated,  under  this  stat- 
ute, as  against  the  evidence  in  the  cause, 
which  was  warranted,  on  the  evidence,  by 
the  terms  of  the  charge,  however  erroneous 
such  charge  may  have  been. 

Of  the  errors  assigned  upon  the  appeal, 
it  is  necessary  to  notice  but  three. 

1.  The  policy  In  suit  provides  that  Inas- 
much as  only  the  officers  of  the  defendant  at 
the  home  office  have  authority  to  determine 
whether  a  policy  shall  issue  In  any  case, 
and  as  they  act  on  the  written  statements 
made  in  the  application,  it  Is  expressly 
agreed  that  no  information,  statements,  or 
representations  made  or  given  by  or  to  Its 
soliciting  agents,  or  any  other  persons,  shall 
in  any  manner  affect  its  rights,  unless  put 
in  writing  and  incorporated  in  the  applica- 
tion, and  also  that  no  agent  has  power  to 
modify  the  contract,  waive  any  forfeiture,  or 
bind  the  company  by  receiving  any  repre- 
sentation or  information,  but  that  such  pow- 
er can  be  exercised  only  by  the  president  or 
secretary  of  the  company,  and  will  not  be 
delegated.  It  is  further  stated  that  each  of 
the  statements  in  the  application  on  which 
the  policy  was  issued  is  warranted  to  be 
true,  and  that,  if  any  of  them  are  untrue, 
the  policy  shall  be  absolutely  null  and  void. 
It  was  not  disputed  (except  in  the  pleadings) 
that  certain  statements  in  this  application, 
of  a  material  character,  were  untrue;  but 
the  plaintiff  was  allowed  to  introduce  parol 
evidence  of  statements  and  representations 
made  to  and  by  the  general  and  local  agents 
of  the  defendant,  for  the  purpose  of  show- 
ing that  this  breach  of  warranty  had  been 
waived,  or  that  the  company  was  estopped 
from  setting  it  up  as  a  defense.  The  objec- 
tion to  the  reception  of  this  evidence  was 
properly  overruled.  It  tended,  so  far  as  It 
went,  to  support  the  reply,  which  the  de- 
fendant had  traversed.  The  court  could  not 
know  that  it  might  not  be  followed  up  by 
further  evidence  that  the  Information  re- 
ceived by  the  agents  had  been  communicat- 
ed to  the  company,  and  was  known  to  the 
president  or  secretary  at  the  home  office, 
when  the  policy  was  issued,  in  which  case 
the  plaintiff  would  clearly  have  shown  him- 
self entitled  to  a  verdict.  No  direct  evi- 
dence of  this  nature  was  afterwards  pro- 
duced, but  the  jury  were  instructed,  In  sub- 
stance, that  its  place  might  be  supplied  by  a 
presumption  that  an  agent  receiving,  as  such, 
information  which  it  is  his  duty  to  communi- 
cate to  his  principal,  will  so  communicate  It; 
that  a  presumption  of  honest  conduct  always 
exist*  where  no  fraud  or  collusion  is  shown; 


and  that  fraud  In  any  case  Is  not  to  be  pre- 
sumed. The  term  "presumption"  Is  used  to 
signify  that  which  may  be  assumed  without 
proof,  or  taken  for  granted.  Morford  v. 
Peck,  46  Conn.  380,  383.  It  Is  asserted  as  a 
self-evident  result  of  human  reason  and  ex- 
perience. In  Its  origin,  every  presumption  is 
one  of  fact,  and  not  of  law.  It  may.  In 
course  of  time,  become  a  presumption  of 
law,  and  even  an  indisputable  one.  Its 
truth  may  be  so  universally  accepted  as 
to  elevate  it  to  the  position  of  &  maxim  of 
jurisprudence.  Its  convenience,  as  a  rale 
of  decision,  may  be  so  generally  recog- 
nized as  to  place  it  In  the  rank  of  legal  fic- 
tions. But,  so  long  as  it  retains  its  orig- 
inal character  as  a  presumption  of  fact,  it 
has  simply  the  force  of  an  argument.  1 
Greenl.  Ev.  §  44;  Steph.  Dig.  Ev.  24tt.  The 
presumption  that  public  officers,  In  the  dis- 
charge of  their  duties,  have  observed  all 
proper  formalities,  may  be  now  considered 
as  one  of  law.  Booth  v.  Booth,  7  Conn.  350, 
367;  Coggill  v.  Botsford,  29  Conn.  439,  447. 
But  this  cannot  be  said  of  the  presumption 
that  the  duties  of  a  private  agency  have 
been  faithfully  performed.  The  superior 
court  properly  admitted  evidence  of  the 
knowledge  of  the  defendant's  agents  at  New 
Haven  of  the  breach  of  warranty,  but  it 
erred  In  Instructing  the  Jury  that,  in  deter- 
mining its  effect  upon  the  question  of  estop- 
pel, they  might  proceed,  In  the  absence  of 
countervailing  proof,  on  the  presumption 
that  It  was  duly  communicated  to  the  home 
office.  The  plaintiff  relies  upon  McGurk  v. 
Insurance  Co.,  56  Conn.  528,  538,  16  Atl. 
263;  but  the  objection  there  overruled  was 
taken  to  the  admission  of  the  evidence,  not 
to  the  charge  to  the  Jury.  Under  the  In- 
structions given  in  the  case  at  bar,  the  Jury 
were  not  told  s!mply  that  they  would  be 
warranted  in  taking  into  consideration  the 
presumption  In  question,  but  it  was  stated 
to  them  as  an  authoritative  and  binding 
rule,  the  only  exceptions  to  which  arose  from 
fraud  or  collusion.  It  Is  true  that  their  at- 
tention was  also  directed  to  the  testimony  of 
the  defendant's  officers  that  they  were  in 
fact  never  Informed  of  the  statements  made 
to  its-  agents;  but  this  still  left  the  burden 
of  proof,  as  to  the  point  of  notice,  on  the 
wrong  party.  The  difference  between  a  pre- 
sumption of  fact  and  one  of  law,  as  these 
terms  are  commonly  used,  Is  that  the  for- 
mer may  be,  the  latter  must  be,  regarded 
by  the  trior.  The  charge  in  the  present 
case  was  calculated  to  make  the  Jury  sup- 
pose that  they  were  bound  in  law  to  give  some 
weight  to  each  of  the  presumptions  to  which 
reference  was  made.  It  also  built  a  pre- 
sumption of  waiver  upon  a  presumption  of 
notice.  This  put  it  on  too  insecure  a  founda- 
tion. The  defendant  could  not  be  estopped 
from  setting  up  a  breach"  of  warranty,  unless 
it  had  waived  its  right  to  take  advantage 
of  it.  Insurance  Co.  v.  Wolff,  95  U.  S.  32*1, 
333.    "A  waiver  Is  an  intentional  relinquisn- 
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nt  of  a  known  right."  A  presumption  of 
■  relinquishment  of  a  known  right  cannot 
rested  on  a  presumption  that  such  right 
s  known.  First.  Nat.  Bank  v.  Hartford 
e  &  Annuity  Ins.  Co.,  45  Conn.  25,  44; 
S.  v.  Boss,  92  V.  S.  281,  283;  Manning 
insurance  Co.,  100  U.  S.  683,  699. 
.  The  superior  court  also  erred  in  lnstruct- 
the  jury  that  if  the  district  superintend- 
of  the  company  at  New  Haven  forwarded 
application  in  question  to  the  home  of- 
i  in  good  faith,  with  a  recommendation  of 
risk,  when  he  knew  that  material  state- 
nts  in  the  application  were  false,  and,  aft- 
the  policy  was  Issued,  continued  to  collect 
accrued  premiums  upon  it,  and  remit  them 
the  defendant,  then  his  knowledge  was  its 
>wledge,  and  its  receipt  and  retention  of 
premiums  estopped  it  from  setting  np  the 
ach  of  warranty.  There  are  expressions 
the  case  of  McOurk  v.  Insurance  Co.,  56 
in.  528,  539,  16  Atl.  263,  which  lend  'some 
intenance  to  the  plaintiff's  claims  in  this 
pect,  but  they  were  used  with  reference  to 
otally  different  question,— that  of  the  ad- 
isibility  of  evidence  of  the  knowledge  of 
'  agent;  nor  did  the  policy  there  in  suit 
tain  any  provisions  similar  to  those  In  that 
the  plaintiff,  as  to  oral  statements  which 
re  not  incorporated  (n  the  application.  The 
e  that  the  knowledge  of  an  agent  is  the 
iwledge  of  the  principal,  If  the  agent  ac- 
red It  while  acting  for  the  principal,  in  the 
irse  of  the  transaction  which  Is  In  question, 
ts  on  the  ground  that  the  agent  stands, 
that  transaction,  In  the  place  of  the  prln- 
al,  and  In  effect  is  the  principal,  so  far  as 
icerns  the  rights  of  the  other  party.  Bank 
Payne,  25  Conn.  444.  449,  450.  It  is  unlm- 
tant  whether  be  in  fact  communicated  his 
iwledge  to  the  principal,  because,  even  if 
did  not,  it  would  be  unfair  to  allow  such  a 
ach  of  duty  on  the  agent's  part  to  put  the 
er  party  In  a  worse  position.  Smith  v. 
mmisaloners,  38  Conn.  208,  218.  There  is 
reason  why  a  corporation  which  necessari- 
contracts  through  agents,  but  may  have 
»nts  of  superior  and  agents  of  inferior  au- 
irity,  should  not  stipulate  in  any  contracts 
vuted  In  Its  behalf  that  their  provisions 
i  be  varied  by  no  notice  or  representations 
:  brought  to  the  actual  knowledge  of  one  of 
principal  officers,  nor  by  any  waiver  not 
iiorized  by  them.  Ryan  v.  Insurance  Co., 
Conn.  168,  175;  Insurance  Co.  v.  Wolff, 
U.  S.  326,  332.  Provisions  of  that  charac- 
were  Inserted  In  the  policy  In  suit,  and 
the  application  upon  which  it  was  based. 
ey  were  designed  to  exclude  the  operation  of 
t  rule  that  notice  to  the  agent  who  negotl- 
•s  a  contract  is  notice  to  the  principal;  and 
•b  was  their  necessary  effect. 
.  The  superior  court  was  asked  to  direct 
•  jury  to  return  a  verdict  for  the  defendant, 
plain  breach  of  warranty  bad  been  proved, 
e  plaintiff  introduced  evidence  that  it  was 
own  to  and  waived  by  the  local  agent  and 
trict  superintendent  of  the  company,  but 


none  that  it  was  ever  known  at  Its  home  of- 
fice. The  local  agent  and  the  person  who 
was  president  of  the  company  at  the  date  of 
the  application  were  dead,  but  the  defendant 
produced  the  district  superintendent,  the  vice 
president,  the  secretary,  and  the  general  man- 
ager of  the  company,  each  of  whom  testified 
that  he  never  knew  that  any  of  the  statements 
in  the  application  were  untrue  until  after  the 
death  of  John  Ward.  Under  these  circum- 
stances, no  verdict  for  the  plaintiff  could  be 
supported,  and  there  was  nothing  left  to  sub- 
mit to  the  consideration  of  the  jury  upon 
which  their  opinion  could  be  of  any  impor- 
tance in  the  determination  of  the  cause.  It 
might,  as  It  has  done,  defer,  but  it  could  not 
avoid,  the  inevitable  result.  It  therefore  be- 
came the  duty  of  the  court,  to  the  end  that 
right  and  justice  might  be  administered  with- 
out denial  or  delay  (Const,  art.  1,  (  12),  to 
comply  with  the  defendant's  request,  and  di- 
rect a  verdict  In  Its  favor.  People's  Sav. 
Bank  v.  Borough  of  Norwalk.  56  Conn.  547, 
556,  16  Atl.  237;  Talcott  v.  Meigs.  64  Conn. 
55,  58,  29  Atl.  181. 

The  motion  for  a  new  trial  is  denied;  but 
upon  the  appeal  there  Is  error,  and  a  new 
trial  is  ordered.    The  other  judges  concurred. 


TOWN  OF  ANSONIA  v.  COOPER  et  ah 
(Supreme  Court  of  Errors  of  Connecticut.     May 

28.1895.) 

Estoppel— Cosvbtaxok  of  Feb  bt  Lira  Tejuht 

— Ratification— Depositions — Right  of 

Adverse  Paktt  to  Read. 

1.  A  widow,  who  was  owner  of  a  life  estate 
in  certain  real  estate, — the  remainder  being  in  her 
sons, — sold  and  conveyed  the  property  by  war- 
ranty deed,  and  received  payment  therefor,  the 
understanding  being  that  she  conveyed  the  full 
title.  After  her  death  her  sons  divided  the  mon- 
ey left  by  her — which  consisted  mostly,  if  not  en- 
tirely, of  the  proceeds  of  this  property — between 
them.  Held,  that  one  of  the  sons,  who  did  not 
know  of  the  conveyance  when  made,  bnt  who,  aft- 
er learning  all  the  facts,  retained  the  money  re- 
ceived from  his  mother's  estate,  and  allowed  her 
grantee  to  remain  in  possession  of  the  premises  for 
a  number  of  years,  thereby  ratified  her  sale,  and 
was  estopped  U>  claim  an  interest  in  the  property. 

2.  Either  party  may  read  in  evidence  any 
part  desired  of  a  deposition  regularly  taken  in 
the  action,  and  filed  with  the  clerk. 

Appeal  from  superior  court,  New  Haven 
county.     George  W.  Wheeler,  Judge. 

Action  In  the  nature  of  a  bill  of  interplead- 
er between  Henry  O.  Ailing  and  Elizabeth 
Downs.  Judgment  in  favor  of  Ailing,  and 
Downs  appeals.    Affirmed. 

George  P.  Carroll,  for  appellant  V.  Mon- 
ger, for  appellee. 

TORRANCE,  J.  This  Is  a  proceeding  In 
the  nature  of  a  bill  of  Interpleader  between 
Henry  G.  Ailing  and  Elizabeth  Downs,  to 
determine  which  of  them  Is  entitled  to  a  fund 
paid  into  court  by  the  town  of  Ansonia,  as 
the  appraised  value  of  land  taken  by  said 
town  for  a  schoolbouse  site.  The  land  was 
formerly  owned  by  Charles  Cooper,  who  died 
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In  1876,  leaving  a  will  which  gave  the  use  of 
the  land  to  his  widow  for  life,  and  the  re- 
mainder In  fee  equally  to  his  four  sons, 
Charles,  Alfred,  William,  and  Henry.  In 
July,  1880,  the  widow  sold  the  land  for 
$2,500,  and  gave  a  warranty  deed  of  it  In 
the  usual  form,  which  purported,  and  was 
intended,  to  convey  the  fee.  The  widow 
-died  In  March,  1884.  In  1886  the  land  came, 
through  mesne  conveyances,  by  warranty 
deed,  to  Henry  G.  Ailing,  one  of  the  claim- 
ants of  the  fund,  who  then  paid  to  his  grant- 
or $3,500  for  it  Alfred  Cooper  has  never 
-conveyed  his  interest  in  the  land,  and  the 
fund  in  question  is  the  appraised  value  of 
-that  Interest.  The  town  began  proceedings 
to  take  the  land  in  September,  1891,  and  in 
November,  1801,  Alfred  Cooper  assigned  all 
his  right,  title,  and  interest  in  and  to  the 
fund  In  question  to  Elizabeth  Downs,  of 
which  assignment  the  town  had  due  notice. 
In  one  phase  of  It,  this  case  has  already  been 
before  this  court  Town  of  Ansonia  v. 
Cooper,  64  Conn.  536,  30  Atl.  760.  In  that 
case  Ailing  set  up  certain  facts  showing,  as 
•he  claimed,  that  Alfred  Cooper  had  ratified 
the  sale  and  conveyance  made  by  his  moth- 
er. Elizabeth  Downs  demurred  to  the  facts 
so  set  up.  The  superior  court  sustained  the 
■demurrer.  This  court,  on  appeal,  reversed 
that  judgment,  and  the  case  stood  again  for 
trial  in  the  superior  court.  Thereupon  Eliza- 
beth Downs  denied  the  facts  upon  which  the 
claim  of  ratification  was  founded.  The  su- 
perior court  found  that  Alfred  Cooper  had 
ratified  said  sale,  and  that  Ailing  was  en- 
titled to  the  fund,  and  from  that  judgment 
Elizabeth  Downs  brings  the  present  appeal. 
The  errors  assigned  are  30  in  number,  but  it 
will  be  unnecessary  to  consider  all  of  them 
separately  and  In  detail.  The  court  below 
has  found  that  Alfred  Cooper  ratified  the 
sale.  If  that  conclusion  is  warranted  by  the 
facts  found,  and  no  harmful  error  intervened 
in  the  process  of  reaching  it,  then  the  judg- 
ment appealed  from  must  stand.  Upon  the 
argument  before  this  court,  Ailing  claimed 
that  the  conclusion  reached  upon  the  ques- 
tion of  ratification  was  one  of  fact,  which 
•could  not  be  reviewed  upon  appeal;  but, 
whatever  doubts  upon  this  question  may  be 
•suggested  by  the  record,  we  will,  for  the  pur- 
poses of  the  case,  consider  that  conclusion 
■as  one  which  can  be  reviewed  on  this  ap- 
peal. 

We  will  first  consider  whether  the  facts 
found  warrant  the  conclusion  that  Alfred 
Cooper  ratified  the  sale.  These  facts  are  set 
out  In  detail  upon  the  record,  and  the  follow- 
ing appear  to  be,  in  substance,  the  control- 
ling ones:  The  sale  and  conveyance  was 
made  with  the  approval  and  by  the  advice 
of  her  son  Henry,  but  without  the  knowl- 
edge of  the  other  three  sons.  The  purchase 
price  then  paid  was  $2,500.  The  court  finds 
that  the  land  was  then  worth  $3,500,  but  It 
does  not  appear  that  the  parties  at  that  time 
considered  it  worth  any  more  than  the  price 


paid.  The  conveyance  was  made  freely,  and 
without  the  use  of  any  undue  influence.  Her 
grantee  took  immediate  possession  under  the 
deed,  and  In  1881  sold  and  conveyed  the 
land,  by  warranty  deed,  to  Charles  D.  Ai- 
ling. He,  In  1886,  sold  it  to  Henry  G.  Ai- 
ling for  $3,500,  and  conveyed  it  by  warranty 
deed.  These  deeds  were  duly  recorded,  and 
the  grantees  named  therein  took  and  held 
the  possession  of  said  land  under  said  deeds 
in  good  faith,  as  owners,  from  1880  down  to 
the  time  the  land  was  taken  by  the  town. 
All  the  four  sons  knew  of  this  conveyance  by 
the  widow  before  her  death.  At  her  death 
she  left  in  cash  about  $2,200,  "the  same 
being,  in  whole  or  greater  part,  from  the  pro- 
ceeds of  said  sale."  Shortly  after  her  death 
three  of  the  sons  (Charles,  William  and 
Henry),  with  full  knowledge  of  all  the  facts, 
agreed  to  divide  the  balance  of  their  mother's 
estate,  after  paying  her  debts  and  funeral 
expenses,  and  appointed  Henry  to  carry  the 
agreement  Into  'effect.  He  paid  the  debts 
and  funeral  expenses,  and  divided  the  re- 
mainder among  the  four  sons.  Alfred's 
share  was  $394,  and  it  was  paid  over  to  him 
In  1884.  He  knew  when  be  received  it  that 
it  was  from  moneys  In  the  hands  of  his 
mother  at  her  decease.  About  a  year  after 
his  mother's  death,  Alfred  was  fully  inform- 
ed by  Charles  and  William  of  all  the  facts 
in  the  case,  and  of  the  agreement  aforesaid 
of  the  three  brothers,  and  of  the  share  of 
each  son,  and  of  the  fact  that  the  share  paid 
over  to  him  came  in  whole  or  in  part  from 
the  proceeds  of  the  sale  made  by  his  mother. 
He  then  objected  to  the  smallness  of  the  bal- 
ance divided  among  the  sons,  and  thought 
the  land  ought  to  have  brought  more,  and 
said,  if  It  had  sold  for  $1,000  more,  he  would 
have  been  satisfied.  He  also  then  said  that 
the  land  ought  not  to  have  been  sold  without 
the  consent  of  the  sons,  that  the  purchaser 
had  a  shaky  title,  and  that  they  could  make 
him  trouble  if  they  wanted  to.  But  he  nei- 
ther at  this  nor  at  any  subsequent  time  made 
any  complaint  "In  regard  to  the  agreement 
aforesaid  of  the  three  brothers,  or  to  the 
manner  in  which  it  had  been  carried  out" 
Neither  he  nor  his  brothers  ever  demanded 
possession  of  said  land,  nor  did  he  or  they 
ever  repudiate  the  sale  made  by  their  moth- 
er, or  make  any  demand  upon  Henry  G.  Ai- 
ling or  his  predecessors  in  title,  except  that 
In  1801,  when  Alfred  Cooper  was  requested 
to  quitclaim  his  interest  in  said  land,  "be 
did  not  repudiate  said  sale,  but  subsequent- 
ly demanded  of  the  purchaser,  and  desired, 
only  such  sum  as  represented  his  share  of 
the  difference  between  the  purchase  price 
and  the  real  value  as  claimed  by  him  at  the 
time  of  the  sale."  Had  Alfred  received  from 
Henry  G.  Ailing  $250,  be  intended  to  give 
him  a  quitclaim  deed  as  requested. 

It  clearly  appears  from  the  record  that  prob- 
ably in  the  fall  of  1884,  and  certainly  in  18S5. 
Alfred  Cooper  had  full  knowledge  of  all  the 
material  facts  pertaining  to  the  sale  of  bis 
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d,  and  the  disposition  of  the  proceeds  of 

t  sale,  and  the  settlement  of  his  mother's 

ite.     He  then  knew  that  she  had  sold  the 

for  $2,500,  and  had  received  the  money; 

t  she  and  her  grantees  in  good  faith  sup- 

ed  the  deed  conveyed  the  fee,  and  had 

r  thereafter  dealt  with  the  land  on  that 

position;   that  substantially  the  whole  of 

t  purchase  money  had  remained  at  his 

ther's  decease;    that  his  three  brothers  had 

eed  to  divide  that  money  among  her  cred- 

s  and  her  four  sons,  and  settle  her  estate 

of  court.    And  he  also  knew  that  this  had 

n  done,  and  that  he  had  received  his  share 

this    purchase    money.     With    this    full 

wledge  of  all  the  material  facts,  and  of  his 

its  with  respect  to  the  land  sold  by  his 

her,  he  does  substantially  what  his  three 

there  had  done.     He  assents  to  what  they 

done  In  the  settlement  of  his  mother's  es- 

,  and  the  division  of  the  purchase  money; 

he  retains,  and  proposes  to  retain,  his 

re  of  that  money.     It  is  true,  his  assent  to 

tt  had  been  done  is  a  grumbling  one,  ac- 

panied  with  expressions  of  dissatisfaction 

he  outcome  and  result;   but  his  dissatis- 

ion  is  not  really  because  his  mother  had 

the  fee,  but  rather  because  she  did  not 

enough  for  it,  and  because  the  amount 

lly  divided  between  the  sons  was  so  small. 

iid  not  then  and  never  has  repudiated  the 

He   has  never  made  demand  for  the 

',  and  he  has  never  offered  to  give  up  the 

ey  he  received  from  his  mother's  estate. 

>on  the  facts  found,  Alfred  Cooper  had 

right,  when  he  became  fully  informed  of 

he  material  facts,  either  to  repudiate  this 

of  his  land,  or  to  adopt  it  and  take  the 

.  -fit  of  it;  and,  when  so  informed,  he  was 

id  to  do  one  or  the  other,  and  could  not 

joth.     In  1884  or  in   1885,  he   bad   full 

vledge  of  all  the  facts.     He  knew  that  his 

ler  had  sold  his  land  and  received  the 

ey  for  it.    He  knew  that,  under  the  agree- 

t  made  by  his  brothers,  his  share  of  that 

?y  had  been  paid  to  him;   and,  with  full 

vledge  of  all  the  facts,  he  decided  to  keep 

money.     We  think  there  can  be  but  one 

lusion  drawn  from  his  conduct,  and  that 

at  he  elected  to  take  the  benefit  of  the 

and  intended  to  ratify  it.     Suppose  she 

told  him  in  1883  what  she  had  done,  and 

his  three  brothers  bad  approved  of  her 

and  taken  their  share  of  the  purchase 

>y,   and  suppose  he  had  told  her  that  she 

t  not  to  have  sold  the  land  for  the  price 

ved,  or  without  his  consent,  but  had  nev- 

•less    taken   his   share   of   the   purchase 

>y,  and  retained  and  proposed  to  retain  it. 

i  he  afterwards,  under  such  clrcumstan- 

*  mccessfully  assert  bis  title  to  the  land  in 

irt  of  equity?     We  think  not.     But  tne 

il  case  does  not  materially  differ  from  the 

supposed,  so  far  as  this  question  of  rati- 

: '  on  is  concerned.     The  essential  thing  In 

consists  in  taking  and  retaining,   with 

knowledge,  the  benefit  of  his   mother's 

'  "  'Ratification'  means  the  adoption  by  a 


person,  as  binding  upon  himself,  of  an  act 
done  in  such  relations  that  he  may  claim  It  as 
done  for  his  benefit,  although  done  under  such 
circumstances  as  would  not  bind  him,  except 
for  his  subsequent  assent.  •  *  *  The  ac- 
ceptance of  the  results  of  an  act  with  an  in- 
tent to  ratify,  and  with  full  knowledge  of  all 
the  material  circumstances,  Is  a  ratification." 
Town  of  Ansonia  v.  Cooper,  64  Conn.  536,  30 
Atl.  760.  Indeed,  the  case  last  cited  is  de- 
cisive upon  the  point  in  question.  So  far  as 
they  bear  on  this  matter  of  ratification,  the 
facts  admitted  hi  that  case  do  not  essentially 
differ  from  the  facts  found  In  this.  In  both 
the  essential  fact  Is  that  Alfred  Cooper,  with 
full  knowledge  of  his  rights  and  of  all  the 
material  facts,  takes,  and  decides  to  keep,  his 
share  of  the  purchase  money.  If  the  facts 
admitted  in  the  former  case  amounted,  as 
was  held,  to  a  ratification,  the  facts  here 
found  must  equally  be  so  considered.  We 
think  the  facts  found  warrant  the  conclusion 
that  Alfred  Cooper  ratified  the  sale. 

This  disposes  of  the  principal  question  in 
the  case,  and  we  will  now  consider  the  more 
important  of  the  other  errors  assigned,  which 
relate,  in  a  general  way,  to  the  overruling  of 
certain  claims  made  by  the  appellant,  and  to 
rulings  upon  questions  of  evidence.  Most  of 
the  claims  which  It  is  alleged  the  court  over- 
ruled were  simply  propositions  of  law,  more  or 
less  correctly  stated,  setting  forth  the  legal 
elements  of  a  valid  ratification.  It  does  not 
appear  that  the  court  expressly  overruled  any 
of  these  claims,  and,  as  to  very  many  of  them, 
we  cannot  see  that  it  did  so  by  implication. 
We  shall  therefore  only  consider  briefly  one  or 
two  of  them,  which,  it  may  be  fairly  claimed, 
the  court,  in  finding  as  it  did,  must  have  over- 
ruled. 

The  first  is  this:  That  there  was  a  material 
variance  between  Alling's  allegations  and 
proof,  and  therefore  he  could  not  recover. 
The  claimed  variance  between  allegation  and 
evidence  is  not  pointed  out.  nor  indicated  in 
any  manner  upon  the  record;  and  we  have 
no  means  of  determining  whether  such  vari- 
ance exists,  or  whether  it  Is  a  material  one. 
In  addition  to  this,  It  Is  Impossible  to  see, 
from  the  record,  how  the  overruling  of  this 
claim  can  have  harmed  the  appellant  in  any 
manner. 

The  next  claim  is  that  the  record,  as  a 
whole,  shows  that  the  purchase  money  re- 
ceived by  the  widow  had  been  so  dealt  with 
by  her  as  to  have  lost  its  identity  long  before 
she  died,  and  that,  therefore,  no  part  of  the 
purchase  money,  as  such,  remained  in  her 
hands  at  her  decease.  We  are  not  sure  that 
we  fully  understand  this  claim.  Apparently, 
It  Is  that  the  entire  record  shows,  contrary  to 
the  express  finding,  that  the  $2,200  left  by 
the  widow  was  no  part  of  the  purchase  mon- 
ey, as  such  We  do  not  so  read  the  record. 
The  finding  is  that  the  money  left  by  the 
widow  came,  "in  whole  or  In  greater  part, 
from  the  proceeds  of  said  sale;"  and  this  Is 
a  finding  of  fact,  which,  for  aught  we  can 
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«ee  to  the  contrary,  1b  warranted  by  the  rec- 
ord, and  Is  conclusive  upon  this  matter.  The 
finding  thus  takes  away  the  very  foundation 
of  the  appellant's  claim  upon  this  point,  and 
the  court  did  not  err  in  overruling  It. 

These  are  all  of  the  assigned  errors  relating 
to  the  overruling  of  the  claims  made  by  the 
appellant  which  it  seems  necessary  to  consid- 
er. We  come  now  to  the  rulings  upon  ques- 
tions of  evidence,  the  more  important  of 
which  relate  to  the  depositions  used  in  the 
case. 

It  appears  that  the  appellant  had  taken.  In 
due  form,  the  depositions  of  Alfred  Cooper, 
and  of  Ms  wife  and  daughter.  Counsel  for 
both  parties  had  stipulated  that  the  deposi- 
tions should  be  filed  with  the  clerk,  and 
might  be  opened  and  taken  away  by  counsel 
for  Downs  to  be  typewritten  and  copied  for 
the  convenience  of  court  and  counsel,  and 
that  one  typewritten  copy  should  be  consid- 
ered as  the  original.  The  original  and  type- 
written copy  were  both  lying  upon  the  table 
before  the  court,  and  apparently  In  the  phy- 
sical possession  of  counsel  for  appellant.  Ai- 
ling offered  to  read  from  these  depositions, 
and  to  lay  in  evidence  the  portion  so  read. 
Thereupon  the  appellant  objected,  chiefly  on 
the  ground  that  she  herself  had  not  offered 
them  In  evidence.  The  court,  against  the  ob- 
jection of  the  appellant,  ruled  that,  under 
these  circumstances,  Ailing  might  use  them. 
Upon  a  careful  examination  of  the  record,  it 
is  difficult  to  see  how  this  ruling,  even  if  er- 
roneous, can  have  harmed  the  appellant. 
The  depositions  were  those  of  her  own  wit- 
nesses, whose  testimony,  from  the  nature  of 
the  case,  would  presumably  be  favorable  to 
her.  A  good  deal  of  that  testimony,  so  far 
as  it  appears  on  the  record,  relates  to  matters 
not  seriously  disputed;  and,  as  a  whole,  it 
appears  to  be  favorable  to  her,  or,  at  least,  it 
does  her  no  harm.  The  fact  that  the  ruling 
did  not  harm  the  appellant  would  justify  us 
in  passing  this  matter  without  further  con- 
sideration; but  as  the  question  involved  is 
one  which,  so  far  as  we  are  aware,  has  not 
been  decided  by  this  court,  and  Is  one  of 
some  importance  in  practice,  it  seems  advisa- 
ble to  express  our  views  upon  it.  In  most 
cases,  depositions  are  taken  for  the  purpose 
of  being  used  by  the  party  taking  them.  The 
cases  where  they  are  not  so  used  are  com- 
paratively few  in  number;  but  In  such  cases, 
if  the  right  to  use  the  depositions  be  denied 
to  the  adverse  party,  it  may  work  a  great 
hardship  and  injustice.  It  will  seldom  be 
known  in  advance  of  the  actual  trial  whether 
the  party  taking  the  depositions  does  or  does 
not  intend  to  use  them,  and,  when  it  is 
known  that  he  will  not  use  them,  it  will  usu- 
ally be  too  late  for  the  adverse  party  to  avail 
himself  of  the  testimony  of  the  deponents  In 
any  way,  although  he  may  have  relied  on 
that  testimony  in  support  of  his  case.  If  this 
right  be  denied  to  the  adverse  party,  it  will 
In  very  many  cases  necessitate  the  taking  of 
two  sets  of  depositions  of  the  same  wit- 


nesses, Involving  a  useless  expenditure  of 
time  and  money.  We  see  no  good  reason 
why  this  should  be  done;  at  least,  not  in 
cases  like  the  present,  where  the  depositions 
were  filed  with  the  clerk,  In  whose  custody 
they  must,  by  statute,  remain,  unless  sup- 
pressed by  the  court,  until  final  judgment  In 
the  cause.  On  the  whole,  we  see  no  good 
reason  on  principle  for  denying  this  right  to 
the  adverse  party;  and  such  appears  to  be 
the  prevailing  opinion  as  expressed  in  stat- 
utes, or  rules  of  practice,  or  by  the  decisions 
of  courts.  See  the  authorities  cited  in  5  Am. 
&  Eng.  Enc.  Law,  p.  607.  It  is  true,  as  claim- 
ed by  the  appellant,  that  some  of  the  au- 
thorities there  cited  in  support  of  this  right 
are  not  in  point,  as,  for  instance,  the  case  of 
Henshaw  v.  Clark,  2  Root,  103;  but,  after 
all,  we  think  It  does  appear  that  the  weight 
of  authority  is  in  favor  of  this  right  We 
think  the  court  did  not  err  In  ruling  as  It  did 
on  this  point. 

The  appellant  also  complains  because  the 
court,  against  her  objection,  permitted  Ailing 
to  read  and  put  In  evidence  such  parts  of  the 
depositions  as  he  chose.  But  In  making  that 
ruling  the  court  informed  the  appellant  that 
she  might  read  and  offer  in  evidence,  as  part 
of  Alling's  case,  and  not  of  her  own,  such 
parts  of  the  depositions  as  she  deemed  rele- 
vant and  material,  and  which  were  omitted 
by  Ailing;  and  after  this  all  of  the  deposi- 
tion of  Alfred  Cooper  was  read,  and  most  of 
the  depositions  of  the  wife  and  daughter, 
"and  all  portions  were  read  which  counsel  for 
Downs  desired  to  read."  This  ruling  clearly 
did  the  appellant  no  harm. 

She  also  complains  of  the  ruling  of  the 
court  in  admitting  testimonyconcernlngwhat 
the  three  brothers  said  and  did  in  the  ab- 
sence of  Alfred,  after  the  mother's  death. 
That  evidence  was  objected  to  because  Al- 
fred was  not  present  at  that  meeting,  and  so 
could  not  be  bound  by  what  they  said  or  did. 
It  was  offered  with  the  promise  "to  connect 
It  with  Alfred  Cooper,  and  to  show  his  sub- 
sequent knowledge  and  acquiescence  in  the 
same,"  and  this  connecting  evidence  was  sub- 
sequently offered.  This  ruling  was  clearly 
not  erroneous. 

The  claimed  errors  already  considered  and 
disposed  of  seem  to  be  the  principal  errors 
assigned.  There  are  other  errors  assigned, 
relating  to  rulings  upon  evidence;  but  we 
deem  it  unnecessary  to  consider  them  sepa- 
rately, as  none  of  them  furnish  any  ground 
for  a  new  trial.  There  la  no  error.  The  other 
judges  concurred. 


PERKINS  v.  BRAZOS. 

(Supreme  Court  of  Errors  of  Connecticut.     May 

28,1895.) 

Res  Judicata— Extrinsic  Evidixob  as  to  Issues 

Determined. 

1.  Where  defendant  pleads  a  prior  judgment 

in  bar,  the  deposition  of  the  judge  who  tried  the 

former  action  as  to  the  issues  therein  tried  ii 
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admissible,  where  the  facts  do  not  appear  by  the 
unaided  record. 

2.  The  maker  of  a  note  sought  to  enjoin  Its 
transfer  on  the  ground  that  it  was  given  for  the 
purchase  of  certain  buildings;  that  the  payee  had 
agreed  Co  transfer  to  the  maker  the  insurance 
thereon;  that  the  buildugs  were  destroyed  by 
fire:  and  that,  by  failure  to  transfer,  the  maker 
suffered  loss,  and  the  consideration  of  the  note 
liled.  The  retfef  prayed  for  was  denied.  Held 
i  hat,  in  an  action  on  the  note,  such  judgment  was 
res  judicata,  where  the  evidence  pleaded  in  the 
note  was  failure  to  transfer  the  policies,  whereby 
defendant  lost  the  consideration  of  the  note. 

Appeal  from  superior  court,  Fairfield  coun- 
ty;   Prentice,  Judge. 

Action  by  Jane  A.  Perkins  against  Antolne 
Brazos,  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

Charles  H.  Fowler,  for  appellant  Stiles 
Judson,  Jr.,  for  appellee. 

HALL,  J.  This  is  an  action  upon  a  note 
of  $1,000  given  by  defendant  to  plaintiff. 
The  defendant's  answer  and  counterclaim  al- 
lege that  this  note,  with  others,  was  given 
as  a  part  consideration  for  the  plaintiff's 
agreement  to  transfer  to  the  defendant  cer- 
tain policies  of  Insurance,  to  the  amount  of 
$3,000,  upon  property  purchased  by  defend- 
ant of  the  plaintiff;  that  said  property  was 
destroyed  by  fire;  and  that,  by  reason  of  the 
failure  of  the  plaintiff  to  keep  her  agree- 
ment, and  transfer  said  policies,  the  defend- 
ant lost  the  consideration  of  said  notes,  and 
suffered  damage  to  the  amount- of  $3,000.  To 
this  answer  and  counterclaim  the  plaintiff 
replied  that  the  matters  therein  set  forth  had 
been  fully  adjudicated  in  favor  of  the  pres- 
ent plaintiff,  in  a  certain  action  in  the  su- 
perior court  between  the  same  parties,  which 
action  and  judgment  was  described  in  the 
reply,  and  a  copy  of  the  record  of  the  pro- 
ceedings in  said  prior  suit  was  made  a  part 
of  the  reply  as  Exhibit  B.  To  this  reply  the 
defendant  made  the  following  rejoinder:  "So 
far  as  it  Is  claimed  that  any  judgment  has 
been  had,  or  now  exists,  which  is  a  bar  to 
the  claims  made  in  the  defendant's  answer 
and  counterclaim,  the  allegations  of  the 
plaintiff's  reply  are  denied."  This  was  the 
only  issue  raised  by  the  pleadings. 

By  this  form  of  pleading  the  Question  of 
the  sufficiency  of  the  reply— that  Is,  whether 
the  facts  alleged  constitute  a  bar  to  the 
-claims  of  the  answer  and  counterclaim— Is 
not  raised.  Powers  v.'  Mulvey,  51  Conn.  433. 
The  rejoinder  is  but  a  denial  of  the  facts  al- 
leged In  the  reply.  It  raises  only  the  ques- 
tions of  the  existence  of  the  alleged  prior 
Judgment  and  proceedings,  and  of  the  iden- 
tity of  the  issues  or  questions  raised  and  de- 
cided in  that  case  and  those  presented  by  the 
answer  and  counterclaim  in  this  action.  In 
finding  the  issue  in  favor  of  the  plaintiff,  the 
-court  has  decided  these  questions  of  fact,  and 
Its  judgment  is  final,  unless  there  was  error 
in  some  ruling  of  evidence,  or  in  reaching 
these  conclusions  of  fact  from  the  facts 
found.     Upon  the  trial,  for  the  purpose  of 


proving  the  facts  alleged  in  the  reply,  the 
plaintiff  offered  in  evidence  a  copy  of  the 
same  record  of  judgment  and  proceedings 
which  is  made  a  part  of  the  reply.  The  de- 
fendant made  no  objection  to  the  admission 
of  this  record,  either  as  evidence  of  the  al- 
leged judgment  and  proceedings,  or  as  evi- 
dence that,  by  those  proceedings,  the  same 
question  had  been  litigated  and  decided 
which  is  sought  to  be  raised  by  the  defend- 
ant's answer  in  this  suit.  The  plaintiff  there- 
upon offered  in  evidence  the  deposition  of 
the  judge  who  had  tried  the  former  action, 
for  the  purpose,  as  stated  in  the  finding,  "of 
proving  that,  of  the  several  issues  raised  by 
the  pleadings  in  said  former  action,  the  par- 
ticular issues  raised  by  the  defendant's  an- 
swer and  counterclaim  in  the  present  action 
relative  to  the  note  in  controversy  were  in 
fact  heard  in  said  former  action,  and  deter- 
mined by  the  court  in  said  action  in  favor 
of  this  plaintiff  and  against  this  defendant" 
To  the  admission  of  this  deposition  the  de- 
fendant objected,  upon  the  ground  that  the 
facts  found  and  the  issues  decided  by  the 
court  In  the  former  action,  could  only  be 
proved  by  the  record,  and  could  not  be  va- 
ried or  supplemented  by  extrinsic  evidence. 
The  court  overruled  the  objection  and  admit' 
ted  the  evidence. 

By  this  ruling  is  presented  the  only  ques- 
tion of  law  which  the  record  discloses  to 
have  been  raised  by  the  defendant  upon  the 
trial  in  the  superior  court,  and  the  only  one 
which  can  properly  be  considered  upon  this 
appeal.  General  Rules  of  Practice  17,  {  1 
(20  Atl.  xv.).  Whether  this  deposition  con- 
tained any  statement  prejudicial  to  the  de- 
fendant, or  contained  any  evidence  which 
was  inadmissible,  we  are  unable  to  deter- 
mine, as  the  record  furnishes  us  no  informa- 
tion regarding  the  contents  of  the  deposition. 
So  far  as  the  record  discloses,  no  further  evi- 
dence was  offered  by  the  plaintiff,  and  no 
evidence  was  offered  by  the  defendant  to 
prove,  and  no  claim  made,  that  the  note  sued 
upon  in  the  present  suit  was  not  one  of  the 
notes  described  in  the  former  action.  That 
extrinsic  evidence,  consistent  with  the  rec- 
ord, may  be  received  to  prove  that  a  matter 
within  the  issue  raised  in  a  prior  action,  be- 
tween the  same  parties,  was  contested  and 
decided  in  such  action,  when  the  fact  does 
not  appear  by  the  unaided  record,  is  well  set- 
tled In  this  state.  Supples  v.  Cannon,  44 
Conn.  424;  Mosman  v.  Sanford,  52  Conn.  24; 
Huntley  v.  Holt,  59  Conn.  102,  22  Atl.  34. 
The  fact  that  the  prior  suit  was  of  an  equi- 
table nature  does  not  alter  the  effect  of  the 
proof  that  in  that  action  the  subject-matter 
In  controversy  In  the  present  action  was  in- 
volved and  determined.  Munson  v.  Munson, 
30  Conn.  425.  Nor  is  It  rendered  Inadmissi- 
ble, as  defendant's  counsel  seems  to  claim, 
by  reason  of  section  1111  of  the  General  Stat- 
utes, which  requires  all  courts  to  cause  the 
facts  upon  which  their  final  judgments  are 
founded  to  appear  on  the  record.    A  finding 
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specially  setting  forth  such  facts  Is  only  re- 
quired to  be  made  by  the  court  when  re- 
quested by  any  party  to  the  action.  The 
general  rules  of  practice  expressly  provide 
that  the  requirements  of  this  section  are 
x  complied  with,  by  a  finding  of  the  Issues  In 
favor  of  the  plaintiff  or  defendant.  Rule 
17,  i  5  (26  Atl.  xv.). 

But  a  sufficient  reason  why  extrinsic  evi- 
dence might  have  been  excluded  In  the  pres- 
ent case,  is  found  In  the  fact  that  Exhibit  B 
furnishes,  In  itself,  sufficient  proof  of  the  al- 
legations of  the  reply.  The  substance  of  the 
allegations  of  the  complaint  in  the  former 
action  is  that,  as  a  part  consideration  for 
the  purchase  of  certain  land  and  buildings, 
the  plaintiff  in  that  action  gave  to  the  de- 
fendant four  notes  (one  of  which  the  court 
finds  was  the  note  in  suit);  that  the  defend- 
ant had  caused  said  buildings  to  be  insured 
in  the  sum  of  93.000,  and,  as  a  part  consid- 
eration for  said  notes,  had  agreed  to  cause 
said  policies  to  be  transferred  to  the  plain- 
tiff; that  the  premises  were  destroyed  by 
fire;  that  by  reason  of  defendant's  failure  to 
transfer  said  policies  as  agreed,  the  plaintiff 
lost  the  value  of  said  buildings,  alleged  to 
be  $4,000;  that  the  defendant  was  without 
property;  that  there  was  danger  that  she 
would  transfer  said  notes  before  due;  and 
that  plaintiff  was  without  remedy  at  law. 
The  relief  asked  for  was  an  Injunction  re- 
straining the  negotiation  of  the  notes,  and 
that  they  be  delivered  up  for  cancellation. 
The  answer  contained  only  admissions  and 
denials.  By  reason  of  the  express  admission 
In  the  answer  of  certain  paragraphs  of  the 
complaint,  and  because,  under  section  4  of 
Rule  4,  rules  under  the  practice  act  (26  Atl. 
vli.),  other  paragraphs  not  denied  are  deem- 
ed to  have  been  admitted,  it  appears  that  the 
issue  tried  and  decided  at  the  former  trial 
was  upon  the  question  whether  the  defend- 
ant had  agreed  to  cause  the  policies  in  ques- 
tion to  be  transferred  to  the  plaintiff,  and 
that  the  granting  of  the  relief  asked  for  in 
the  former  action  was  opposed  solely  upon 
the  ground  that  the  defendant  had  not  made 
the  alleged  agreement.  We  are  of  opinion 
that  it  appears,  from  the  record  of  the  prior 
suit,  that  the  particular  question  which  Is 
decisive  of  the  present  action,  and  which 
constitutes  the  substance  of  the  defendant's 
answer  and  counterclaim,  was  necessarily 
tried  and  determined  by  the  court  in  the  for- 
mer action.  If  it  can  be  said  that  there  was 
more  than  one  Issue  of  fact  raised  by  the 
pleadings  in  the  former  suit,  and  that,  by  the 
form  of  the  judgment  file,  which  reads  that 
"the  Issue"  is  found  for  the  defendant,  there 
Is  a  question  as  to  what  issue  was  decided, 
we  think  that  as  the  court  rendered  final 
judgment  in  the  case,  and  as  the  judgment 
file  is  signed  by  the  clerk,  which  can  only  be 
done  when  all  the  issues  are  found  in  fa- 
vor of  the  prevailing  party  (General  Rules  of 
Practice  18.  $  4  [20  Atl.  xvl.]),  that  the  word 
"Issue"  In  the  judgment  file  may  properly 


be  read  "Issues."  In  cases  where,  by  the 
pleadings,  more  than  one  material  allega- 
tion of  fact  is  denied,  and  all  the  issues  are 
found  in  favor  of  the  prevailing  party,  the 
proper  form  of  the  judgment  file  is  that  the 
issues,  not  the  issue,  are  found  in  favor  of 
such  party.  There  is  no  error  apparent  up- 
on the  record.    The  other  judges  concurred. 


CULLEN  v.  NEW  YORK,  N.  H.  ft  H.  R.  CO. 
et  al. 

TALLMADGE  et  ux.  v.  SAME. 

(Supreme  Court  of  Errors  of  Connecticut.     May 

28,  1895.) 

Highways  —  Closing  or  Stkbbt  ovbb  Railwat 
Crossing — Btatctb—  Damagbs  to  Abut- 
ting Lot  Owner. 

1.  Within  the  limits  of  Gen.  St  U  3489 
3491,  providing  that,  on  petition  of  any  railroad 
company  and  notice  to  tie  "owners  of  land  ad- 
joining such  crossing,"  the  railroad  commission- 
ers may  make  alterations  in  the  location  of  a 
highway  or  a  railroad  at  a  crossing  of  the  two,  to 
render  the  crossing  less  dangerous  to  the  public, 
the  powers  of  the  commissioners  over  streets  or 
highways  in  cities  are  paramount  to  those  of  the 
municipal  authorities,  and  they  may  alter  or  dis- 
continue a  street,  not  only  within  the  boundaries 
of  the  railway  location,  but  also  so  much  of  it  oo 
either  side  as  would  otherwise  be  left  in  a  con- 
dition of  danger  or  be  no  longer  of  public  neces- 
sity or  convenience,  and  may  determine  at  whose 
expense  the  alteration  shall  be  made. 

2.  All  owners  of  land  or  lots  abutting  on  the 
portion  of  a  street  or  highway  closed  by  such  an 
order  of  the  railroad  commissioners  are  "owners 
of  land  adjoining  such  crossing."  within  the 
meaning  of  the  statute,  and  are  entitled  to  have 
the  damages  for  such  discontinuance  assessed,  un- 
der its  provisions  for  appraisal  and  payment  of 
damages  arising  for  the  land  "or  other  property" 
taken,  the  use  of  the  street  constituting  a  part  of 
the  value  cf  their  land;  and,  where  no  steps  are 
taken  for  such  appraisal,  they  may  Bue  the  parties 
made  liable  by  th>  order  of  the  commissioners 
therefor. 

Appeal  from  superior  court,  New  Haven 
county;   George  W.  Wheeler,  Judge. 

Actions  by  Jeremiah  Cullen  and  Oscar  Tall- 
madge  and  wife  against  the  New  York,  New 
Haven  &  Hartford  Railroad  Company  and 
the  city  of  New  Haven  to  recover  damages 
to  house  lots  owned  by  them,  respectively,  by 
reason  of  the  closing  of  a  portion  of  Ferry 
Path,  a  street  or  highway  in  New  Haven,  on 
which  such  lots  abutted.  Ferry  Path  Inter- 
sected two  other  streets,  which  crossed  each 
other  at  right  angles,  diagonally,  forming 
with  them  a  triangle.  That  portion  of  it  ly- 
ing between  such  Intersections,  and  on  which 
the  property  of  the  plaintiffs  abutted,  was 
vacated  or  closed  by  order  of  the  railroad 
commissioners,  on  petition  of  the  defendant 
railroad  company,  to  obviate  a  grade  cross- 
ing of  the  railroad  track.  The  commission- 
ers' order  required  the  expense  of  the  change 
in  the  street  to  be  paid  jointly  by  defendants 
herein,  the  railroad  company  and  the  city. 
There  was  judgment  in  each  case  for  the 
plaintiff,  and  defendants  appeal.     Affirmed. 

George  D.  Watrons,  Edward  G.  Buckland. 
and  William  H.  Ely,  for  appellants.     Henry 
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G.  Newton,  Philip  P.  Wells,  and  James  P. 
Bree,  for  appelleep. 

BALDWIN,  3.  Two  claims  are  made  In 
support  of  these  appeals:  First,  that,  under 
the  order  of  the  railroad  commissioners,  only 
so  much  of  Perry  Path  was  or  could  be  clos- 
ed as  is  included  in  the  location  of  the  rail- 
road at  the  point  of  crossing;  and,  second, 
that,  however  this  may  be,  the  order  was 
made  in  the  exercise  of  the  police  power  of 
the  state,  to  remove  a  source  of  public  dan- 
ger, and  therefore  any  resulting  damage  to 
private  Individuals  is  damnum  absque  injuria. 

The  application  to  the  commissioners  was 
founded  on  chapter  36  of  the  Public  Acts  of 
1876,  as  amended  by  chapter  8  of  the  Public 
Acts  of  1877  (Gen.  St  88  3489-3491).  These 
statutes  provided  that  the  directors  of  .any 
railroad  company  whose  road  crosses  or  is 
crossed  by  a  highway  might  bring  a  petition 
to  the  railroad  commissioners,  "therein  al- 
leging that  public  safety  requires  an  altera- 
tion in  such  crossing,  its  approaches,  the 
method  of  crossing,  the  location  of  the  high- 
way or  railroad,  or  the  removal  of  obstruc- 
tions to  the  sight  at  such  crossing,  and  pray- 
ing that  the  same  be  ordered."  Notice  was 
then  to  be  given  to  the  owners  of  the  land  ad- 
joining such  crossing,  and,  after  due  hearing, 
the  commissioners  were  to  "determine  what 
alterations  or  removals  shall  be  made,  by 
whom  done,  and  at  whose  expense."  In  case 
the  company  could  not  "agree  with  the  own- 
er of  the  land  or  other  property  to  be  remov- 
ed or  taken  under  the  said  decision  of  the  rail- 
road commissioners,  the  damages"  were  to  be 
"assessed  in  the  same  manner  as  is  provided 
in  case  of  land  taken  by  railroad  companies; 
the  expense  of  such  assessment  to  be  paid  in 
the  same  manner  as  the  expense  of  the  altera- 
tions." An  appeal  to  the  superior  court,  to 
be  taken  within  20  days,  was  given  to  any 
person  aggrieved  by  the  decision.  Tbe  char- 
ter of  the  city  of  New  Haven,  which  was  en- 
acted in  1881,  provides  (section  31)  that  the 
court  of  common  council  "shall  have  sole  and 
exclusive  authority  and  control  over  all  streets 
and  highways,  and  over  all  parts  of  streets 
and  highways  now  or  hereafter  existing 
within  the  limits  of  said  city,  and  shall  have 
sole  and  exclusive  power  to  lay  out,  make,  or 
order  new  highways  and  streets  within  the 
limits  of  said  city,  and  to  alter,  repair,  and 
discontinue  all  highways  and  streets  now  or 
hereafter  existing  within  the  limits  of  said 
city."  This  section  must  be  read  in  connec- 
tion with  the  statutes  existing  at  the  date  of 
its  enactment  which  relate  to  the  location  of 
railroads  and  the  powers  of  the  railroad  com- 
missioners. It  has  always  been  the  policy  of 
the  state  to  allow  railroad  companies,  with 
the  approval  of  the  railroad  commissioners,  to 
lay  out  and  construct  their  roads  in  the  best 
possible  line,  and,  If  necessary  for  this  pur- 
pose, to  change  the  course  of  existing  high- 
ways. Gen.  St.  fg  3476.  3480,  3488,  3401. 
Such  a  change  may  result  in  the  discontinu- 


ance of  a  part  o*  a  highway,  and  the  substi- 
tution of  a  new  sectioii  of  road,  or  the  diver- 
sion of  travel  upon  another  existing  highway. 
Waterbury  v.  Railroad  Co.,  27  Conn.  146, 156r 
Suffield  v.  New  Haven  &  N.  Co.,  63  Conn. 
368,  5  Atl.  366. 

These  provisions  in  the  general  laws  con- 
trol, so  far  as  they  apply,  the  effect  of  sec- 
tion 31  of  tbe  city  charter.  State  v.  Railroad 
Com'rs,  56  Conn.  306,  15  Atl.  756.  The  same- 
reasons  whicn  induced  the  legislature  to  put 
In  the  hands  of  railroad  companies  the  power,. 
with  the  approval  of  the  railroad  commission- 
ers, to  alter  or  discontinue  highways,  In  order 
to  secure  the  best  location  for  a  railroad,  ap- 
ply also  and  with  equal  force  to  the  case  of 
an  alteration  or  discontinuance  of  a  highway, 
in  order  to  promote  the  safe  operation  of  a 
railroad.  The  act  of  1876  appears  to  us  to 
have  been  framed  with  this  view.  A  steam 
railroad  is  a  road  in  the  safe  maintenance  and1 
operation  of  which  the  whole  state  is  directly- 
interested.  It  is  therefore  put  under  the  su- 
pervision of  a  board  of  state  officers,  with  ex- 
tensive powers.  Their  authority  sometimes 
trenches  upon  what  would  otherwise  be  with- 
in the  exclusive  jurisdiction  of  some  particu- 
lar municipality;  and,  wherever  It  does,  the 
latter  must  give  way,  for  so  only  could  any 
general  policy  of  administration  be  carried 
out.  The  proper  regulation  of  railroads,  in 
their  course  through  different  towns,  is  a  mat- 
ter which  Is  necessarily  of  more  than  local 
concern.  As  highways  must  give  place  to 
railroads  where  both  cannot  occupy  the  same 
ground,  bo  municipal  control  and  management 
of  highways  must  yield,  at  times,  to  state  con- 
trol and  management,  when  safety  of  railway 
operation  is  in  question.  It  would  deprive 
the  statute  for  the  removal  of  grade  crossings, 
which  is  under  consideration,  of  much  of  its 
efficiency  were  it  to  be  construed  as  author- 
izing the.  discontinuance,  under  an  order  of 
the  railroad  commissioners,  of  only  so  much 
Of  a  highway  as  lies  within  the  limits  of  the 
railroad  location.  To  accomplish  the  best  re- 
sults, It  is  plainly  necessary  that  they  should 
have  power  to  discontinue  also  so  much  of 
the  highway  approaching  the  crossing  on 
each  side  as  otherwise  would  be  left  still  in  a 
condition  of  danger,  or  become  no  longer  of 
public  necessity  and  convenience. 

That  portion  of  Ferry  Path  between  Alton 
and  Main  streets  is  about  540  feet  in  length. 
The  railroad  crossing  was  about  150  feet 
from  Main  street,  and  40  feet  wide.  The  dis- 
continuance of  the  street  at  the  point  of 
crossing,  only,  would  have  left  a  short  cul 
de  sac  on  each  side,  diagonally  bounding 
house  lots,  most  oi  which  ran  through  to 
other  streets  which  were  thoroughfares.  We 
are  of  opinion  that  the  discontinuance  of 
these  approaches,  as  ordered  by  the  commis- 
sioners, was  a  matter  properly  within  their 
jurisdiction,  and  fully  justified  under  the 
terms  of  the  application. 

The  statute  provided  that  the  commission- 
ers should  determine  what  "alterations  or  re- 
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movals"  should  be  made,  and  "at  whose  ex- 
pense." If  the  party  by  whom  the  changes 
weru  to  be  made  could  not  agree  with  the 
owners  "of  the  land  or  other  property  to  be 
removed  or  taken,"  the  damages  were  to  be 
"assessed  In  the  same  manner  as  Is  provid- 
ed in  case  of  land  taken  by  railroad  com- 
panies"; the  expense  of  such  assessment  to 
be  paid  In  the  same  manner  as  the  expense 
of  the  alterations.  The  general  law  as  to 
taking  land  by  railroad  companies  (Gen.  St. 
S  3464)  provides  that,  if  they  cannot  agree 
with  the  parties  interested,  they  may  apply 
to  any  judge  of  the  superior  court  for  the 
appointment  of  appraisers,  whose  duty  it 
shall  be  "to  estimate  all  damages  that  may 
arise  to  any  person  from  the  taking  and  oc- 
cupation of  such  real  estate  for  railroad  pur- 
poses." The  reference  In  the  statute  to  re- 
movals of  property  Is  obviously  confined  to 
removals  of  obstructions  to  the  sight,  which 
make  the  use  of  the  crossing  dangerous  to 
those  using  the  highway  or  the  railroad. 
But  the  provision  for  the  payment  of  the 
''expense  of  the  alterations,"  and  the  assess- 
ment of  damages  in  favor  of  the  owners  of 
land  or  other  property  taken,  appear  to  us 
adequate  to  support  the  plaintiffs'  actions. 

The  result  of  the  order  was  to  leave  the 
house  lot  of  the  plaintiff  Cullen,  which  ad- 
joined the  crossing,  without  any  mode  of 
ingress  or  egress,  except  by  the  permission 
■of  his  neighbors,  or  by  trespassing  on  the 
railroad  location.  His  property  was  there- 
toy  "taken"  in  the  strictest  sense,  and  the 
railroad  company,  although  five  years  elapsed 
before  the  institution  of  the  action,  took  no 
proceedings  for  his  relief  under  Gen.  St.  I 
3462.  The  house  lot  of  the  plaintiff  Tall- 
madge  was  more  than  100  feet  from  the 
crossing,  and  was  bounded  by  Monroe  street 
in  the  rear.  It  was  improved  by  a  house 
fronting  on  and  near  to  Ferry  Path,  the  rear 
of  which  was  more  than  100  feet  from  the 
other  street  He  was  one  of  those  named 
In  the  original  application  of  the  railroad 
company,  with  reference  to  this  crossing,  as 
parties  to  be  notified,  and  we  think  he  may 
properly  be  regarded  as  one  of  "the  owners 
of  the  land  adjoining  such  crossing,"  within 
the  spirit  and  intent  of  the  statute,  which 
.obviously  requires  notice  to  all  parties  ad- 
versely interested.  Town  of  Westbrook's 
Appeal,  57  Conn.  95.  102,  17  Aa  368.  All 
owners  of  land  abutting  on  that  part  of  the 
street  discontinued,  and  so,  presumptively, 
owners  of  the  fee  in  half  of  it,  came  within 
that  description,  since  the  use  and  enjoy- 
ment of  their  property  was  necessarily  and 
directly  affected  by  the  change.  As  the 
word  "bridge"  may  include  not  only  the 
principal  structure,  but  the  highway  ap- 
proaches on  each  side,  so  the  words  "land 
adjoining  the  crossing,"  as  used  in  the  act 
of  1876,  In  order  to  do  Justice  to  all  con- 
cerned, must  be  taken  to  cover  land  adjoin- 
ing the  approaches  to  the  crossing,  which 
are  or  may  be  altered  by  the  order  of  the 


railroad  commissioners.  Burrltt  v.  New  Ha- 
ven, 42  Conn.  200;  New  Haven  and  Fairfield 
Counties  v.  Town  of  Mllford,  64  Conn.  50S, 
30  Atl.  768.  The  damages  done  to  the  ewu- 
er  of  any  such  land,  if  his  "land  or  other 
property"  Is  taken,  unless  agreed  upon  with 
him,  are  to  be  assessed  by  appraisers,  who 
are  to  Include  in  their  estimate  (Gen.  St.  | 
3464)  all  damages  that  may  arise  to  him 
from  its  taking  or  occupation.  In  Bradley 
v.  Railroad  Co.,  21  Conn.  294,  309,  it  was 
held  that  to  raise  the  highway  approaches 
to  a  railroad  bridge  in  such  a  manner  as  to 
obstruct  the  access  to  a  store  and  lot  abut- 
ting on  the  street  was  not  a  taking  of  the 
land,  within  the  meaning  of  the  constitution 
of  this  state,  but  was  an  act  for  which  the 
railroad  company  was  liable,  under  a  pro- 
vision  in  Its  chartei.  requiring  It  to  pay  all 
damages  that  might  arise  to  any  persons  by 
its  taking  or  injuring  their  real  estate. 

In  the  case  at  bat,  the  statute  provides  for 
all  damages  arising  from  the  taking  of  the 
land  "or  other  property"  of  the  plaintiff. 
The  owner  of  land  abutting  on  a  highway 
has  an  interest  in  the  highway  of  a  special 
and  peculiar  nature,  which  may  well  be  con- 
sidered as  a  part  of  his  property.  Hub- 
bard v.  Demtng,  21  Conn.  356,  300;  Wheeler 
v.  Bedford.  54  Conn.  244,  7  AtL  22;  Frink  v. 
Lawrence,  20  Conn.  117.  If  It  Is  his  only 
means  of  communication  with  the  rest  of  the 
world.  Its  maintenance  Is  essential  to  the  en- 
joyment of  his  land.  If  it  Is  simply  one  of 
several  means  of  communication,  its  dis- 
continuance, while  it  would  not  destroy, 
must,  of  necessity,  depreciate,  his  estate. 
To  take  away  the  street  on  which  a  man's 
house  fronts  Is  to  take  away  a  considerable 
part  of  its  value.  For  such  an  injury  to  his 
property,  we  think,  the  statutes  under  con- 
sideration afford  a  remedy,  even  without  the 
aid  of  the  charter  of  the  Snore  Line  Rail- 
road Company,  which  makes  It  liable  to  pay 
all  damages  that  may  arise  to  any  person 
from  Its  entry  upon  or  use  of  any  franchises, 
lands,  or  real  estate  In  the  course  of  the  con- 
struction or  ope.*atlon  of  its  road.  4  Priv. 
Laws,  469.  The  resulting  damage  consti- 
tutes a  legitimate  part  of  the  "expense"  of 
the  Improvement,  as  to  which  provision  is 
made  in  Gen.  St.  §  3489.  Had  that  part  of 
Ferry  Path  which  was  discontinued  by  the 
order  of  the  railroad  commissioners  been  dis- 
continued by  the  city  of  New  Haven,  the 
plaintiffs  would  have  been  entitled  to  pay- 
ment of  just  damages,  to  be  assessed  by  the 
board  of  compensation,  under  section  47  of 
the  city  charter.  The  city  was  a  party  to 
the  proceedings  before  the  commissioners, 
and.  In  their  apportionment  of  the  expense 
that  would  be  occasioned  by  their  order,  was 
subjected  to  the  payment  of  half.  This  was 
a  matter  within  their  jurisdiction,  and.  as 
no  appeal  was  taken  by  the  city,  their  deci- 
sion was  final.  Town  of  Fairfield's  Appeal. 
57  Conn.  167,  17  Atl.  764.  Neither  the  rail- 
road company  nor  the  city  having  taken  any 
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steps  to  procure  an  assessment  of  the  plain- 
tiffs' damages,  they  had  a  right  to  sue  for 
them  at  law.  Holley  v.  Torrlngton,  63  Conn. 
426,  28  Atl.  613.  They  were  also  entitled  to 
rely  on  the  order  of  the  railroad  commission- 
ers as  establishing  the  liability  of  both  de- 
fendants, and  the  obligation  of  each  to  pay 
half  of  the  damages  which,  might  be  as- 
sessed. No  exception  has  been  taken  by 
either  defendant  to  the  rendition  of  a  joint 
Judgment. 

The  demurrer  of  the  railroad  company  was 
properly  overruled.  So  far  as  the  city  is 
concerned,  as  it  raised  no  points  of  law  in 
the  court  below,  It  can  raise  none  here, 
which  are  not  necessarily  presented  on  the 
face  of  the  judgment  But  one  such  is  sug- 
gested,— that  the  award  of  damages  Is  ex- 
cessive, because  baaed  upon  a  legal  closing 
of  Ferry  Path  for  the  entire  distance  be- 
tween Main  and  Alton  streets.  That  this 
was  its  basis  is  true;  but,  as  we  are  of  opin- 
ion that  all  that  part  of  Ferry  Path  was 
legally  closed,  it  constitutes  no  ground  of  ap- 
peal for  either  defendant  There  is  no  error 
in  the  judgment  of  the  superior  court  The 
other  judges  concurred. 


STATE  v.  FALK. 

(Supreme  Court  of  Errors  of  Connecticut    May 

28,  1895.) 

GiMlNO— Indictment — Evidence. 

1.  In  a  prosecution  for  violation  of  Pub. 
Acts  1893,  c.  68,  an  indictment  charging  defend- 
ant with  keeping  a  place  with  apparatus  for  regis- 
tering wagers,  and  also  for  the  purpose  of  buy- 
ing and  selling  pools,  as  the  keeping  of  a  place 
for  cither  of  these  purposes  is  forbidden  by  the 
statute,  does  not  charge  two  offenses. 

2.  An  indictment  nnder  Act  1893,  c.  68,  for 
being  engaged  in  the  business  of  transmitting 
money  out  of  the  state  to  be  bet  on  horse  races 
is  insufficient,  unless  it  charges  that  defendant 
had  knowledge  of  the  unlawful  purpose  for  which 
the  money  was  transmitted  out  of  the  state. 

3.  Under  an  indictment  for  keeping  a  place 
for  transmitting  money  to  be  bet  on  races  out  of 
the  state,  it  is  no  defense  that  defendant  was 
concerned  in  it  as  a  corporator  or  agent  of  a 
corporation  authorized  to  do  such  business  in  an- 
other state. 

Appeal  from  court  of  common  pleas,  Fair- 
field county;  Walsh,  Judge. 

Albert  Falk  was  convicted  of  violation  of 
the  act  of  1893,  to  prevent  pool  selling,  and 
appeals.    Affirmed. 

J.  C.  Chamberlain  and  Stiles  Judson,  Jr., 
for  appellant.  William  B.  Glover,  for  the 
State. 

ANDREWS,  C.  J.  The  defendant  was 
prosecuted  for  violating  the  provisions  of 
chapter  68  of  the  Public  Acts  of  1893.  The 
information  contained  three  counts.  He  was 
found  guilty  on  the  first  and  third,  and  not 
guilty  on  the  second.  There  was  a  motion 
in  arrest  of  judgmeut  which  was  overruled. 
One  fine  only  was  imposed.  The  defendant 
appealed  to  this  court  and  has  assigned  nu- 
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merous  reasons  for  his  appeal.  If  either  the 
first  or  third  count  is  a  good  one,  then  the 
complaint  Is  sufficient  to  sustain  the  verdict 
and  the  judgment 

We  think  the  first  count  Is  good.  It  does 
not  charge  two  offenses.  It  charges  the  keep- 
ing of  only  one  place.  True,  It  charges  that 
the  place  was  kept  with  apparatus,  etc.,  for 
the  purpose  of  recording  and  registering  bets 
and  wagers,  and  for  the  purpose  of  buying  and 
selling  pools.  But  as  the  keeping  of  a  place 
for  either  of  these  purposes  Is  forbidden  by 
the  statute,  and  as  these  purposes  may  both 
exist  at  the  same  time,  with  reference  to  the 
same  room  or  place,  and  so  become  each  a 
part  in  one  continuous  act,  charging  them 
both  in  connection  with  the  keeping  of  the 
place  is  not  duplicity.  It  does  not  charge 
two  offenses.  It  points  out  two  purposes  of 
the  keeping  of  one  place,  and  proof  of  either 
purpose,  or  of  both  of  them,  shows  that  one 
crime  has  been  committed.  State  v.  Bos- 
worth,  54  Conn.  1,  4  Atl.  248;  State  v.  Burns, 
44  Conn.  149;  Barnes  v.  State,  20  Conn.  232; 
Francisco  v.  State,  24  N.  J.  Law,  30;  1  Blsb. 
Or.  Proc.  i  348. 

The  third  count  charges  that  the  defendant 
"was  concerned  in  the  business  of  transmit- 
ting money  out  of  this  state,  by  telegraph  or 
other  means.  •  •  •  there  to  be  bet  and 
placed  on  certain  horses  and  horse  races, 
*  *  *  against  the  peace,  and  contrary  to 
the  form  of  the  statute  in  such  case  pro- 
vided." This  language  follows  quite  closely 
the  words  of  the  part  of  the  statute  on  whlcn 
the  prosecution  Is  based.  This  part  of  the 
statute  seems  to  contemplate  a  person  who 
Is  concerned  in  the  business  of  transmitting 
the  money  of  other  persons  than  himself,  out 
of  this  state,  there  to  be  bet.  And  the  ele- 
ment In  the  business  which  makes  It  criminal 
by  the  statute  Is  that  the  money  transmitted 
out  of  the  state  "is  there  to  be  bet  or  placed 
on  a  horse  race  or  other  game."  The  busi- 
ness of  transmitting  money  out  of  this  state 
is  not  itself  unlawful,  and  that  Is  not  forbid- 
den, except  when  the  transmitting  Is  attended 
with  the  specified  purpose.  The  third  count 
undertakes  to  charge  the  defendant  with  be- 
ing concerned  with  this  business,  and  It  is 
obviously  defective  unless  It  charges  him  with 
that  ingredient  of  the  business  which  alone 
makes  it  unlawful.  In  other  words,  the  count 
is  defective  unless  It  charges  that  the  defend- 
ant had  knowledge  of,  or  participated  in,  the 
unlawful  purpose  for  which  the  money  was 
transmitted  out  of  the  state.  It  seems  to  us 
that  this  count  does  not  contain  any  such 
charge,  and  is  therefore  not  a  good  count. 
Bearing  In  mind  that  it  Is  the  money  of  some 
other  persons  which  the  defendant  Is  In  the 
business  of  transmitting  out  of  the  state,  there 
Is  nothing  In  the  count  to  show  that  he  had 
any  knowledge  of,  or  that  he  took  any  part 
lu,  the  unlawful  purpose  for  which  the  money 
was  so  transmitted.  In  ordinary  cases  It  is 
sufficient  to  use  the  words  of  the  statute  in 
Informations    charging   a    statutory    offense. 
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But  there  are  Instances  to  the  contrary.  The 
language  of  a  statute  creating  an  offense  may 
be  so  general  that  an  information  upon  it 
which  used  no  greater  particularity  than  the 
words  in  the  statute  would  not  charge  any 
offense  at  all,  or  would  not  charge  one  with 
such  sufficient  certainty  as  the  law  requires. 
State  v.  Costello,  62  Conn.  128,  25  Atl.  477; 
1  Blsh.  Cr.  Proc.  §  612. 

During  the'  trial  of  the  cause,  upon  the 
cross-examination  of  a  witness  called  by 
the  state,  certain  questions  were  asked, 
which,  on  objection  by  the  state,  were  ex- 
cluded by  the  court  As  to  some  of  these 
questions  the  court  finds  distinctly  that  the 
witness  bad  not.  In  chief,  testified  to  any- 
thing which  made  them  proper  cross-exam- 
ining questions.  As  there  is  no  finding  of 
the  testimony  given  in  chief  by  the  witness, 
we  cannot  say  that  the  ruling  as  to  any  of 
these  questions  was  not  correct.  If  we  were 
at  liberty  to  assume  that  the  witness  of 
whom  these  questions  were  asked  was  the 
witness  who  testified  to  the  arrangement  of 
the  room  or  office  kept  by  the  defendant,  the 
furniture  and  the  apparatus  there,  and  to 
the  method  in  which  the  business  there  was 
carried  on,  we  should  be  of  the  opinion  that 
the  questions  were  properly  excluded.  They 
were  not  properly  cross-examining  ques- 
tions, but  an  attempt  to  have  the  witness 
put  a  construction  upon  the  facte  to  which 
he  had  testified.  It  seems  to  have  been  con- 
ceded that  the  defendant  kept  the  room. 
The  state  claimed  that  from  the  arrange- 
ment of  the  room,— the  partitions  partly  of 
wood  and  partly  of  glass,  with  apertures 
having  designations  over  them,— the  fur- 
niture, the  apparatus,  and  the  method  in 
which  the  business  was  there  carried  on,  all 
of  which  had  been  fully  detailed  to  the  jury, 
it  was  kept  for  the  purpose  named  in  the 
first  count  of  the  information,  and  asked  the 
jury  so  to  decide.  Whether  or  not  these 
facts  in  evidence  proved  the  ultimate  fact 
which  the  state  claimed,  was  for  the  jury 
to  say.  The  objection  to  these  questions 
was  that  they  asked  the  witness  to  do  what 
it  was  for  the  jury  to  do. 

The  defendant  offered  In  evidence  the 
charter  of  the  Electric  News  &  Money 
Transfer  Company,  a  corporation  organized 
under  the  laws  of  New  Jersey,  and  made 
several  claims  therefrom.  On  objection  this 
was  ruled  out.  We  are  unable  to  see  how 
the  defendant  was  prejudiced  by  this  rul- 
ing. The  purpose  for  which  the  admission 
was  claimed  was  irrelevant.  If  the  busi- 
ness in  which  the  defendant  was  concerned 
at  the  room  kept  by  him  at  Bridgeport  was 
in  fact  a  business  which  is  forbidden  by 
the  statute  of  this  state,  it  would  not  be 
made  lawful  because  it  was  a  business  au- 
thorized to  be  done  in  New  Jersey  by  a 
charter  of  that  state.  And,  if  the  business 
was  unlawful,  it  would  not  benefit  the  de- 
fendant to  show  that  he  was  concerned  in  it 
as  a  corporator  or  an  agent  of  a  foreign  cor- 


poration. The  Jury  was  to  determine,  on 
the  business  in  which  the  defendant  was 
concerned  at  the  office  kept  by  him  in 
Bridgeport,  whether  it  was  lawful  or  not  by 
the  statute  of  this  state,  and  to  determine 
that  question  upon  the  evidence  of  what 
was  actually  done  there,  and  not  on  the 
provision  of  any  charter.  Even  if  this  were 
otherwise,  the  defendant  has  suffered  noth- 
ing. Before  the  charter  was  offered  in  evi- 
dence, he  had  testified  to  all  the  material 
things  which  he  claimed  would  be  proved 
by  the  charter,  and  the  state  offered  no  wit- 
nesses to  contradict  him.  Indeed,  counsel, 
in  their  requests,  and  the  court,  in  its  in- 
struction to  the  jury,  assume  the  facte  in 
this  behalf  to  be  as  claimed  by  the  defend- 
ant. 

As  to  several  of  the  assignments  of  error, 
there  is  nothing  in  the  finding  to  show  that 
the  questions  were  made  on  the  trial.  Most 
of  the  others  have  become  immaterial  by 
reason  of  the  conclusion  reached  upon  the 
third  count  of  the  complaint.  Those  re- 
maining we  have  considered,  and  we  find  no 
error.    The  other  Judges  concurred. 


HORTON  et  ux.  v.  NORWALK  TRAMWAY 

CO. 

(Supreme  Court  of  Errors  of  Connecticut     June 

7,  1895.) 

Scnday  Travel — Injukt  to  Passenger— Liabil- 
ity of  Cakkier. 
Gen.  St  |  1569,  providing  that  every  per- 
son who  shall  do  any  secular  business,  or  engage 
in  any  sport  or  recreation,  on  Sunday,  shall  be 
fined,  when  construed  with  Pub.  Acts  1882,  p.  12, 
and  Pub.  Acts  1883,  p.  258.  repealing  the  sec- 
tions of  former  statutes  prohibiting  travel  and 
the  letting  of  vehicles  for  hire  on  Sunday,  does 
not  prohibit  riding  for  pleasure,  on  a  street  car  on 
Sunday,  so  as  to  exempt  the  carrier  from  liabil- 
ity for  injury  to  the  passenger. 

Appeal  from  superior  court,  Fairfield  coun- 
ty;   Shumway,  Judge. 

Action  by  Gilbert  Horton  and  Martha  Hor- 
ton    against    the    Norwalk    Tramway    Com- 
pany  to   recover  damages  for   personal    in- 
;  juries  to  plaintiff  Martha  Horton.     The  in- 
.  Juries  to  plaintiff  occurred   while   she  was 
riding  for  pleasure  on  a  Sunday  afternoon, 
i  before   sunset,    in   one   of   defendant's    cars, 
]  which  collided  with  another;  and  defendant 
i  contended  that,  as  plaintiffs'  cause  of  action 
j  arose  out  of  an  illegal  contract  for  transpor- 
j  tatlon  on  Sunday,  plaintiffs  are  not  entitled 
to   recover   more    than    nominal    damages. 
From  a  judgment  for  plaintiffs,  defendant  ap- 
peals.   Affirmed. 

Robert  E.  De  Forest,  for  appellant  Joseph 
A.  Gray,  for  appellees. 

BALDWIN,  J.  The  defendant  claims  that 
the  plaintiffs'  cause  of  action  is  founded  on 
a  contract  which  was  entered  into  in  viola- 
tion of  Gen.  St  i  1569.  That  section  pro- 
vides that  "every  person  who  shall  do  any 
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?eular  business  or  labor,  except  works  of 
eeessity  or  mercy,  or  keep  open  any  shop, 
•arehouse,  or  manufacturing  or  mechanical 
stablishment,  or  expose  any  property  for 
Ue,  or  engage  in  any  sport  or  recreation,  on 
unday,  between  sunrise  and  sunset,  shall 
e  fined  not  more  than  four  dollars,  nor  less 
tan  one  dollar."  To  determine  the  mean- 
ig  of  these  provisions,  it  is  necessary  to  ex- 
mine  their  history.  Our  statutes,  so  late 
5  the  beginning  of  this  century,  required 
rery  one  to  attend  public  worship  on  Sun- 
ly,  unless  necessarily  prevented,  and  for- 
Kie,  not  only  the  transaction  upon  that  day 
'.  any  manner  of  secular  business,  upon 
nd  or  water,  but  also  all  recreation,  all 
aveling,  except  from  necessity  or  charity, 
id  even  leaving  the  house,  "unless  to  at- 
«d  upon  the  public  worship  of  God,  or 
•me  work  of  necessity  or  mercy."  St  1808, 
t.  140,  p.  577.  Of  these  provisions  the  fol- 
wlng  only  remained  in  force  in  1875  (Re- 
sion  of  1875,  tit.  20,  c.  9,  pp.  521,  522): 
"Sec.  57.  Every  person,  who  shall  travel, 

•  do  any  secular  business,  or  labor,  except 
orks  of  necessity  or  mercy,  or  keep  open 
ly  shop,  warehouse,  or  manufacturing  or 
echanical  establishment,  or  expose  any 
•operty  for  sale,  or  engage  in  any  sport  or 
creation  on  Sunday,  between  sunrise  and 
inset,  shall  be  fined  not  more  than  four  dol- 
ra,  nor  less  than  one  dollar;  but  hnywards 
ay  perform  all  their  official  duties  on  said 
ly. 

"Sec.  58.  Every  person,  who  shall  be  pres- 
it  at  any  concert  of  music,  dancing,  or  oth- 

•  public  diversion  on  Sunday,  or  on  the 
'ening  thereof,  shall  be  fined  four  dollars." 
"Sec.  62.  Every  proprietor  or  driver  of  any 
?hicle,  not  employed  In  carrying  the  United 
:ates  mail,  who  shall  allow  any  person  to 
avel  therein,  on  Sunday  between  sunrise 
id  sunset,  except  from  necessity  or  mercy, 
mil  be  fined  twenty  dollars,  to  be  paid  to 
le  town  in  which  the  offense  is  committed." 
In  18S2  section  57  was  amended  by  strlk- 
g  out  the  words  "travel  or,"  and  in  the  fol- 
wing  year  section  62  was  repealed.  Pub. 
cts  1882,  p.  124;  Pub.  Acts  1883,  p.  258. 
1 1887  (Gen.  St  §  3523)  it  was  provided  that 
>  railroad  company  shall  run  any  train  on 
ly  road  operated  by  it  within  this  state,  be- 
reen  sunrise  and  sunset  on  Sunday,  ex- 
■pt  from  necessity  or  mercy,  or  for  the  car- 
age  of  malls  or  preservation  of  freight 
lie  terms  of  this  statute,  the  manner  in 
hich  it  was  Incorporated  in  the  Revision  of 
>SS.  and  the  provisions  of  the  act  of  1893, 

109,  p.  307,  "concerning  street  railways," 
•e  such  as  to  make  it  clear  that  the  legis- 
tion  of  1887  was  not  intended  to  affect  rall- 
•ads  of  the  latter  description.  In  1889  it 
as  enacted  that  "no  person  who  receives  a 
iluable  consideration  for  a  contract,  ex- 
•»>fis  or  Implied,  made  on  Sunday,  shall  de- 
nd  any  action  upon  such  contract  on  the 
-ound  that  it  was  so  made,  until  he  restores 
ich  consideration."    Pub.  Acts  1889,  c.  130, 


p.  72.  In  view  of  this  course  of  legislation 
during  the  last  twenty  years  on  the  subject 
of  the  observance  of  Sunday,  it  Is  plain  that 
the  prohibitions  of  secular  business  and  en- 
gaging in  recreation  contained  in  Gen.  St 
§  1569,  must  be  read  with  reference  to  the 
environment  in  which  they  appeared  In  the 
Revision  of  1875.  The  act  of  1882  was  ob- 
viously Intended  to  make  traveling  on  Sun- 
day no  longer  punishable  as  an  offense  against 
the  law,  and  that  of  1883  was  passed  to  re- 
lieve from  any  penalty  the  owner  or  driver 
of  the  vehicles  used  for  such  travel.  The  de- 
fendant has  the  general  powers,  and  Is  sub- 
ject to  the  general  restrictions,  appertaining 
to  street-railway  companies.  10  Priv.  Laws, 
p.  1068;  Sp.  Acts  1893,  p.  975,  i  8.  Nothing 
in  its  charter,  or  in  the  public  statutes  of  the 
state,  makes  any  special  provision  as  to  the 
operation  of  its  road  on  Sunday.  To  con- 
tinue its  operation  upon  that  day  was  there- 
fore not  prohibited.  Carroll  v.  Railroad  Co., 
58  N.  Y.  126,  132.  The  use  of  vehicles,  in 
which  to  ride  to  church  or  go  to  the  perform- 
ance of  any  work  of  necessity  or  mercy,  on 
Sunday,  has  always  been  permissible.  The 
letting  of  vehicles  for  Sunday  travel  on  the 
highway,  whatever  its  purpose  might  be,  has 
not  been  forbidden  since  1883.  The  greater 
Includes  the  less,  and,  when  the  statute  which 
might  have  made  It  illegal  to  let  an  entire 
street  car  for  Sunday  use  was  repealed,  It 
ceased  to  be  illegal  to  admit  a  single  passen- 
ger to  a  seat  in  one  upon  that  day,  or  to  take 
the  usual  fare  from  him  for  such  a  ride.  It 
is  true  that  engaging  in  any  recreation  on 
Sunday  is  still  prohibited  by  Gen.  St.  §  1569, 
and  that  the  term  "recreation"  may  be  used 
in  a  sense  which  would  include  taking  a  ride 
for  pleasure  in  a  street  car.  That  it  is  not 
so  used,  however,  In  the  statute  in  question, 
is  fairly  to  be  implied  from  the  action  of  the 
legislature  in  1882. 

The  contract  between  the  company  and  Mrs. 
Ilorton  being  a  valid  one,  it  Is  unnecessary  to 
inquire  whether  the  plaintiffs'  complaint  is  so 
drawn  as  to  make  it  the  basis  of  their  action. 
There  is  no  error  in  the  judgment  appealed 
from.    The  other  judges  concurred. 


WHITE  et  al.  v.  HOWD. 

(Supreme  Court  of  Errors  of  Connecticut     May 

28,  1895.) 

Appeal — Review— Practice. 

1.  On  review,  under  Act  1893,  by  motion  for 
new  trinl,  on  the  ground  that  the  verdict  is  against 
the  evidence,  error  in  admission  or  exclusion  of 
evidence  cannot  be  considered. 

2.  On  review  by  "appeal,"  under  Act  1882, 
for  revision  of  questions  of  law  arising  on  the  ad- 
mission or  exclusion  of  evidence,  a  finding  by  the 
trial  court  is  essential. 

Appeal  from  court  of  common  pleas,  Litch- 
field county;  Warner,  Judge. 

Action  by  James  T.  White  and  others 
against  Salmon  G.  Howd.  There  was  a 
verdict  and  judgment  fur  defendant,  and 
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plaintiffs  appeal,  and  also  file  a  motion  for  a 
new  trial.  New  trial  denied,  and  appeal 
dismissed. 

Charles  D.  Burrlll  and  John  T.  Hubbard, 
for  appellants.  Samuel  A.  Herman,  for  ap- 
pellee. 

HAMERSLEY,  J.  Action  on  contract  of 
sale  to  recover  $20  damages.  Tbe  case  was 
tried  to  a  Jury,  and  tbe  Issue  found  for  tbe 
defendant.  Tbe  plaintiffs  filed  a  written 
motion  for  a  new  trial  on  tbe  ground  of  a 
verdict  against  evidence;  and,  under  tbe 
provisions  of  cbapter  51  of  the  Public  Acts 
of  1893,  the  trial  court  has  reported  the  evi- 
dence to  this  court  for  Its  action  on  the  mo- 
tion. This  report  contains  certain  "rulings" 
of  the  trial  court  on  the  admission  and  re- 
jection of  evidence.  Such  rulings  do  not 
belong  to  the  record.  Tbe  statute  author- 
izes only  a  report  of  tbe  evidence  submitted 
to  the  Jury,  and  the  only  question  before 
this  court  is  whether  "the  verdict  was 
against  such  evidence."  Errors  in  the  rul- 
ings of  the  court,  whether  In  the  admission 
and  rejection  of  evidence,  or  In  the  charge 
to  the  Jury,  may  be  reviewed  on  appeal,  but 
cannot  be  considered  in  passing  upon  this 
motion.  It  Is  clear  that  the  evidence  report- 
ed was  sufficient  to  sustain  the  verdict. 

The  record  before  us  also  contains  what 
purports  to  be  an  appeal,  assigning,  as  rea- 
sons of  appeal,  specified  errors  of  the  court 
in  the  admission  and  rejection  of  evidence. 
There  is  no  valid  appeal.  A  finding  by  the 
court  is  necessary  to  the  proper  presentation 
of  tbe  questions  of  law  arising  on  the  ad- 
mission and  rejection  of  evidence;  and  the 
statute  requires  such  finding  to  be  made  by 
the  court,  upon  the  request  of  the  party  In- 
tending to  appeal,  before  an  appeal  for  the 
revision  of  such  questions  of  law  is  taken. 
The  rules  of  court  require  such  request  to 
be  in  writing,  and  to  contain  a  draft  of  the 
proposed  finding  and  a  statement  of  the 
questions  of  law,  arising  thereon,  which  It 
is  desired  to  have  reviewed.  This  request 
must  be  filed  with  the  clerk  In  duplicate, 
one  copy  for  the  judge,  and  one  copy  for  the 
counsel  on  the  opposite"  side,  who  are  enti- 
tled to  file  a  counter  finding.  Neither  the 
statute  nor  the  rules  have  been  complied 
with.  No  finding  was  made  by  the  trial 
judge;  and,  from  the  statements  made  in 
the  briefs  on  both  sides,  it  appears  that  no 
request  for  a  finding  was  made  by  the  plain- 
tiffs' counsel.  If  tbe  appeal  under  such 
circumstances  could  be  operative  for  any 
purpose,  it  would  be  only  to  review  ques- 
tions of  law  arising  upon  the  pleadings; 
but  the  plaintiffs  claim  no  error  as  to  any 
such  question,  either  in  their  briefs  or  rea- 
sons of  appeal.  Aside  from  these  defects, 
however,  the  appeal  is  void,  because  it  ap- 
pears that  the  court  below  bas  rendered  no 
Judgment.  It  is  plain,  on  reading  the  rec- 
ord, that  there  Is  a  serious  question  as  to 
the  admissibility  of  some  of  tbe  evidence 


admitted  by  the  court.  The  plaintiffs  have 
been  deprived  of  their  right  to  an  appeal  on 
this  question  by  tbe  failure  of  their  counsel 
and  of  the  trial  judge  to  understand  or  to 
obey  the  provisions  of  the  law.  Such  fail- 
ure to  observe  the  rules  necessary  for  bring- 
ing a  case  before  this  court,  and  wbicb  in 
a  less  degree  has  characterized  some  other 
cases,  seems  to  call  for  a  statement  which, 
except  for  sncb  Instances,  would  be  deem- 
ed wholly  unnecessary. 

Besides  the  writ  of  error,  the  mode  by 
which  relief  can  be  sought  in  this  court  in- 
cludes the  appeal,  the  reservation,  and  the 
motion  for  new  trial  for  verdict  against  evi- 
dence. Each  of  these  proceedings  consti- 
tutes a  distinct  process  for  bringing  before 
this  court  the  questions  to  be  adjudicated. 
"Appeal"  Is  the  name  given  a  proceeding  for 
the  revision  of  questions  of  law  arising  in 
a  trial,  which,  prior  to  1882,  were  brought 
here  by  motion  in  error  or  motion  for  new 
trial.  The  name  in  no  way  alters  tbe  na- 
ture of  the  proceeding.  The  act  of  1882 
substituted  such  appeal  In  place  of  the  for- 
mer methods,  authorizing  the  combining  of 
both  In  one  process.  The  appeal  simply  per- 
forms the  office  of  the  old  motion  for  new 
trial  and  motion  In  error.  It  is  entirely  differ- 
ent from  the  process,  called  "appeal,"  which 
transfers  a  case  tried  In  one  court  to  anoth- 
er court  for  retrial.  Morse  v.  Rankin.  51 
Conn.  326;  Schleslnger  v.  Chapman,  52  Conn. 
271;  Styles  v.  Tyler,  64  Conn.  457,  30  Atl. 
165.  The  process  of  writ  of  error  has  re- 
mained unchanged.  If  the  questions  to  be 
revised  on  appeal  are  such  as  were  formerly 
revised  on  motion  in  error,  no  finding  by  the 
court  is  ordinarily  necessary;  but  the  ques- 
tions of  law  sought  to  be  revised  must  clear- 
ly appear  from  the  record,  and  be  specifical- 
ly stated  in  the  reasons  of  appeal.  If  tbe 
questions  to  be  revised  are  such  as  were  for- 
merly revised  on  motion  for  new  trial,  a 
finding  by  the  court  Is  essential.  In  order 
to  properly  perfect  an  appeal,  the  provisions 
of  the  General  Statutes  (section  1129  et  seq.) 
and  of  the  general  rules  of  practice  (article 
17  [26  Atl.  xv.])  must  be  strictly  compiled 
with.  The  reservation  is  a  process  by  which 
any  question  of  law  may,  at  any  time  before 
judgment,  and  with  the  consent  of  all  par- 
ties to  the  record,  be  reserved  by  the  trial 
court  for  the  advice  of  this  court.  In  such 
«ase,  the  judgment  of  this  court  is  In  the 
form  of  advice,  to  which  the  trial  court  is 
bound  to  conform  its  action.  The  motion 
for  new  trial  for  verdict  against  evidence  ts 
a  peculiar  process  authorized  by  chnpter  51 
of  the  Public  Acts  of  1893,  by  which  the  sin- 
gle question  of  the  sufficiency  of  the  evi- 
dence to  support  the  finding  of  the  jury  on 
the  issues  joined  is  brought  to  this  court  for 
decision.  The  process  may  consist  of  a  copy 
of  the  pleadings,  showing  the  Issues  joined, 
the  verdict  and  judgment,  the  motion  for  a 
new  trial  on  the  ground  that  the  verdict  ts 
against  the  evidence,  and  the  report  of  the 
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evidence  to  this  court  by  the  trial  Judge. 
This  process  Is  authorized  at  the  will  of  the 
defeated  party,  and  the  whole  expense  of 
preparing  and  printing  the  record  for  this 
court  is  thrown  upon  the  state.  The  cases 
are  frequent  where  the  defeated  party  is  dis- 
satisfied with  the  verdict,  but  are  rare  when 
the  court  can  say,  as  a  question  of  law,  that 
the  verdict  is  against  the  evidence.  Since 
this  statute  was  passed,  motions  under  it 
have  been  brought  here  possessing  no  merit, 
and  which  no  attorney  would  advise  his 
client  to  bring  If  the  costs  of  preparing  the 
record  were  taxable  against  the  unsuccess- 
ful party.  In  such  case,  the  motion  should 
never  be  filed.  This  process  is  distinct  from 
the  appeal.  And  while.  In  a  proper  case, 
both  the  appeal  and  the  motion  may  be  al- 
lowable, and,  for  convenience,  be  printed  In 
one  record,  and  argued  together,  yet  they 
should  be  printed  separately,  and  the  record 
must  show,  as  to  each,  the  steps  necessary 
to  perfect  the  process;  but  matter  printed 
in  full  under  one  process  may  be  referred  to 
in  the  other  without  repetition. 

The  motion  for  new  trial  Is  denied.  The 
appeal  Is  dismissed.  The  other  Judges  con- 
curred. 


STATE  v.  HOJA. 

(Supreme  Court  of  Errors  of  Connecticut.    May 

28,  1895.) 

Intoxicating  Liquors— Illegal  Sales. 

Gen.  St.  1888,  |J  3078,  3087,  authorize 

any  licensed  dealer  in  spiritnous  htjuora  to  solicit 

and  procure  orders  for  his  goods  in  any  licensed 

town  in  the  state.     Act  1889,  p.  112,  provides 

that  "no  person  shall  act  as  agent  to  procure  and 

deliver  spirituous  and  intoxicating  liquors  to  any 

person  or  firm  not  legally  authorized  to  sell  the 

same,  without  a  written  order,"  etc.     Held,  that 

the  latter  act  refers  only  to  persons  acting  as  the 

agents  of  the  buyer,  and  not  to  one  acting  as 

agent  of  the  seller. 

Appeal  from  court  of  common  pleas,  Fair- 
field county;  Carroll,  Judge. 

Harry  Hoja  was  convicted,  on  appeal  from 
a  Justice  court  to  the  court  of  common  pleas 
of  Fairfield  county,  of  a  violation  of  the 
liquor  laws,  and  appeals.     Reversed. 

J.  C.  Chamberlain  and  Nathaniel  W.  Bish- 
op, for  appellant  William  B.  Glover,  Pros. 
Atty.,  for  the  State. 

HAMERSLEY,  J.  In  1SS2  an  act  wan 
passed  revising  the  law  regnlnting  the  sale 
of  spirituous  and  Intoxicating  liquors,  and 
repealing  all  statutes  on  that  subject  then  in 
force.  Section  1,  pt  6,  of  this  act  imposed 
a  penalty  on  "any  person  who  without  a  li- 
cense therefor  shall,  by  sample,  by  soliciting 
or  procuring  orders,  or  otherwise,  sell  or  ex- 
change, *  *  •  or  shall  own  or  keep  with 
Intent  to  sell  or  exchange,  any  spiritnous  and 
intoxicating  liquors."  Section  11,  pt  4,  of 
the  same  act  provided,  "Nothing  in  this  act 
contained  shall  prohibit  any  dealer  in  spirit- 
uous and  intoxicating  liquors  duly  licensed 


under  the  provisions  of  this  act  from  solicit- 
ing and  procuring  orders  in  any  town  in  this 
state  in  which  such  liquors  may  legally  be 
sold."  These  provisions  were  Incorporated 
into  sections  3087  and  3078  of  the  General 
Statutes  of  1888.  Under  this  law,  any  dealer 
licensed  to  sell  in  his  own  town  can  sell  his 
goods  in  any  other  license  town,  "by  solicit- 
ing and  procuring  orders";  and  It  is  imma- 
terial whether  such  sale  Is  made  by  himself 
personally,  or  through  his  duly-authorized 
agent  In  1889  the  following  act  was  passed: 
"No  person  shall  act  as  agent  to  procure 
and  deliver  spirituous  and  intoxicating  liq- 
uors to  any  person  or  firm  not  legally  author- 
ized to  sell  the  same,  without  a  written  order 
from  such  person  or  firm;  which  order  shall 
in  each  case  specify  the  kinds  and  quantity 
of  each  kind  of  liquor  ordered,  and  the  name 
of  the  person  or  firm  to  whom  it  is  to  be  de- 
livered. Such  agent  shall  cause  the  person 
from  whom  such  liquors  are  procured  to  In- 
dorse on  each  order  the  date  when  such  liq- 
uors are  procured,  and  the  kinds  and  quan- 
tities furnished.  Such  agent  shall  keep  said 
orders  on  file,  and  when  called  upon  to  do  so. 
by  any  prosecuting  agent  of  the  county,  or 
by  any  grand  Juror  of  the  town  In  which 
said  liquors  are  delivered,  shall  produce  any 
order  or  orders  which  may  be  called  for  by 
such  officer;  and  any  person  who  shall  pro- 
cure and  deliver  spirituous  and  intoxicating 
liquors  to  any  person,  not  legally  authorized 
to  sell  the  same,  without  an  order  made  and 
endorsed  as  above  provided  shall  be  deemed 
to  have  sold  said  liquors  to  the  person  to 
whom  and  in  the  town  in  which  it  is  deliv- 
ered; and  on  due  proof  thereof  shall  be  sub- 
ject to  the  penalty  provided  in  section  3087 
of  the  General  Statutes."  Laws  1889,  p.  112. 
This  is  a  penal  statute,  defining  a  crime, 
and  Its  language  cannot  be  stretched  to  In- 
clude any  crime  not  clearly  defined.  The  act 
contains  no  repealing  clause,  and  cannot  re- 
peal existing  legislation  on  the  same  subject 
unless,  by  a  reasonable  construction,  it  is  In- 
consistent with  that  legislation.  The  act 
says  "any  person"  who  shall  procure  and  de- 
liver liquors  under  the  circumstances  de- 
scribed shall  be  deemed  to  have  sold  the  liq- 
uor to  the  person  to  whom,  and  In  the  town 
In  which,  It  is  delivered,  and  shall  be  pun- 
ished as  for  a  sale  without  license.  It  would 
hardly  be  claimed  that  this  languaga  makes 
It  a  crime  in  every  licensed  dealer  to  so  pro- 
cure and  deliver  to  his  customers,  at  his  own 
place  of  business,  the  liquors  he  is  licensed 
to  sell.  The  act  says  that  no  person  shall 
"act  as  agent  to  procure  and  deliver"  liquors 
to  any  person  under  the  circumstances  de- 
scribed. This  language  cannot  be  held  to  re- 
peal the  existing  law  authorizing  any  licens- 
ed dealer  to  sell  through  his  agent,  by  "so- 
liciting and  procuring  orders,"  unless  it  rea- 
sonably expresses  such  intention.  If  the 
agent  to  procure  and  deliver  liquors,  men- 
tioned in  the  act  of  1889,  is  the  agent  of  the 
person  for  whom  and  to  whom  the  liquors 
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are  procured  and  delivered,  the  act  Is  not 
inconsistent  with  the  act  authorizing  a  li- 
censed dealer  to  sell  by  soliciting  and  procur- 
ing orders;  and  we  think  this  construction  Is 
not  only  a  reasonable  one,  but  the  only  rea- 
sonable construction.  The  language  of  the 
act  plainly  indicates  an  agent  of  the  person 
for  whom  and  to  whom  the  goods  are  to  be 
procured  and  delivered.  When  we  speak  of 
one  acting  as  agent  to  procure  and  deliver 
goods  under  an  order  for  that  purpose  given 
by  the  person  for  whom  the  goods  are  to  be 
procured,  the  natural  Inference  Is  that  he  is 
acting  as  agent  for  the  person  who  gives  the 
order.  It  is  not  a  natural  Inference  that  in 
procuring  the  goods  he  is  acting  as  agent  of 
the  person  from  whom  he  procures  them. 
The  object  of  this  act  evidently  is  to  provide 
for  evidence  that  may  be  useful  In  detecting 
and  prosecuting  any  person  who,  whether  in 
a  license  town  or  not,  owns  and  keeps  liquors 
with  intent  to  sell,  without  having  a  license 
therefor.  The  object  is  evidently  not  to  lim- 
it the  existing  right  of  a  licensed  dealer  to 
sell  his  goods  in  a  license  town.  If  such 
were  its  object  the  act  would  go  further,  and 
say  that  no  licensed  person  shall  procure  an 
order  unless  the  same  Is  written,  etc.  That 
it  clearly  does  not  do,  and  it  would  require 
precise  and  unmistakable  language  to  ex- 
press an  intention  to  make  a  servant  a  crim- 
inal for  an  act  of  his  master,  done  through 
the  servant,  which  is  lawful  when  the  mas- 
ter does  the  act  by  himself  instead  of  by  an- 
other. In  pursuance  of  the  evident  object  of 
the  act,  limitations  are  put  on  the  power  of 
all  unlicensed  persons  to  purchase  liquor  sur- 
reptitiously for  illegal  use;  and  every  person 
who  acts  as  their  agent  in  procuring  liquor 
is  required  to  obtain  and  keep  written  evi- 
dence of  the  amount  and  kinds  so  procured, 
as  well  as  of  the  time  when,  and  of  the  per- 
sons from  whom,  he  procures  it,  and  is 
punished  if  he  acts  as  such  agent  without 
obtaining  such  evidence.  The  language  of 
the  act  may  be  sufficiently  clear  to  authorize 
the  punishment  of  any  person  who  acts  as 
the  agent  of  any  unlicensed  person,  whether 
in  a  license  town  or  not,  in  procuring  for  and 
delivering  to  such  unlicensed  person  spiritu- 
ous liquors  without  an  order  made  and  In- 
dorsed as  provided  In  the  act,  but  it  certain- 
ly is  not  sufficiently  clear  to  authorize  the 
punishment  of  the  agent  of  a  licensed  deal- 
er simply  for  soliciting  or  procuring  orders 
for  such  dealer  in  a  license  town. 

In  this  case  the  defendant  was  complained 
against  for  selling  liquors  without  a  license, 
and  on  that  complaint  was  tried  by  Jury, 
and  convicted.  There  was  no  serious  con- 
flict In  the  evidence,  and  it  appeared  that  the 
defendant  was  the  servant  of  one  John  Sul- 
livan, a  liquor  dealer  duly  licensed  In  the 
town  of  Bridgeport,  and  drove  his  delivery 
wagon  and  delivered  his  orders;  that,  while 
driving  the  wagon  In  the  town  of  Westport 
(assumed  by  the  case  to  be  a  license  town), 
he  was  told  orally  by  one  McGovern,  who 


was  in  the  habit  of  ordering  beer  of  the  de- 
fendant, to  bring  him  a  case  of  lager  the 
next  time  he  came  through;  that  the  next 
morning,  before  starting  from  Bridgeport,  he 
put  into  the  wagon  a  particular  case  of  beer 
for  McGovern;  that  whenever  he  got  an  or- 
der he  put  it  on  bis  order  book,  and  was  in 
the  habit  each  morning  of  loading  on  his 
wagon  as  many  cases  as  he  had  orders  for, 
and  always  had  as  many  cases  as  he  had 
orders;  that  he  delivered  this  case  of  beer  to 
McGovern,  at  his  residence,  in  Westport,  and 
McGovern  then  paid  him  one  dollar  for  the 
beer.  The  state  claimed  this  transaction 
was  a  sale  of  liquor  by  the  defendant  with- 
out having  a  license  therefor,  in  violation 
of  section  3087.  The  defendant  claimed  it 
was  a  sale  by  Sullivan  through  his  agent, 
the  defendant,  and  authorized  by  his  license, 
under  the  provisions  of .  section  3078.  The 
reasons  of  appeal  assigned  claim  that  the 
court  below  erred  in  refusing  to  comply  with 
the  defendant's  request  to  charge,  and  in  the 
charge  as  given.  It  is  unnecessary  to  con- 
sider the  requests  or  charge  in  detail,  as  the 
view  taken  of  one  passage  in  the  charge,  to 
which  the  defendant  excepted,  is  decisive  of 
the  case.  The  court,  after  having  stated  the 
law  to  be  that  "it  is  Illegal  for  any  person  to 
act  as  agent  to  procure  and  deliver  spirituous 
and  intoxicating  liquors  to  any  person  or 
firm  not  legally  authorized  to  sell  the  same, 
without  a  written  order  for  the  same,"  char- 
ged the  Jury  as  follows:  "If  you  are  satis- 
fled  beyond  a  reasonable  doubt  that  he  [the 
defendant]  was  acting  as  agent  for  Mr.  Sul- 
livan, he  is  equally  guilty  as  if  he  was  act- 
ing as  agent  for  Mr.  McGovern."  For  the 
reasons  above  given  this  instruction  is  clear- 
ly erroneous.  There  is  error  in  the  judg- 
ment of  the  criminal  court  of  common  pleas. 
The  other  judges  concurred. 


SHEA  v.  NEW  YORK,  N.  H.  &  H.  R.  CO. 
(Supreme  Court  of  Errors  of  Connecticut.    June 

7,  1895.) 
District  Court  or  Watekbcrt— Time  to  Appeal 

—  COXSTKUCTIOS    OP    STATUTES. 

1.  Gen.  St.  {  715,  provides  that,  from  all  final 
judgments  or  decrees  of  the  district  court  of  Wa- 
terbury.  either  party  aggrieved  may  appeal  to  the 
next  term  of  the  superior  court  to  be  held  at  Wa- 
terbury,  provided  that  said  "next  term"  shall  be 
construed  to  mean  the  next  return  day  to  said 
court.  Held,  that  the  "next  return  day  to  said 
court"  means  the  next  return  day  after  the  day 
upon  which  the  judgment  appealed  from  was  ren- 
dered, and  that  a  party  had  no  right  of  appeal, 
and  the  court  no  power  to  allow  an  appeal,  to  any 
other  day. 

2.  Gen.  St.  f  715  (Sp.  Acts  1879,  p.  155),  pro- 
vides that  appeals  from  the  district  court  of  Wa- 
terbury  to  the  superior  court  shall  be  made  re- 
turnable to  the  next  return  day  of  the  superior 
court.  Gen.  St.  §  794  (originally  passed  as  a  gen- 
eral act  in  1886),  provides  that  process  in  civil  ac- 
tions brought  to  the  superior  court,  which  shall 
include  all  nppeals,  shall  be  made  returnable  up- 
on the  first  Tuesday  of  any  month,  and  all  process 
shall  be  made  returnable  to  the  next  return  day, 
or  the  next  but  one,  to  which  it  can  be  made  so 
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>turnable.  Held,  that  the  passage  of  said  see- 
on  704  did  not  affect  section  715,  but  that  the 
itter  section,  applicable  to  appeals  from  the  dis- 
•ict  court  of  Waterbury,  is  an  exception  to  the 
>rmer. 

Appeal  from  superior  court,  New  Haven 
ounty;  George  W.  Wheeler,  Judge. 
Action  by  Michael  Shea,  administrator, 
gainst  the  New  York,  New  Haven  &  Hart- 
ord  Railroad  Company  for  damages  for 
ausing  the  death  of  plaintiff's  intestate. 
'rom  a  Judgment  in  his  favor  for  nominal 
amages,  plaintiff  appealed  to  the  superior 
ourt  in  New  Haven  county,  where  defend- 
nt  pleaded  In  abatement  that  the  appeal 
fas  taken  too  late.  A  demurrer  to  the  plea 
?as  overruled,  and  plaintiff  appeals.  Af- 
rmed. 

John  O'Neill,  for  appellant  John  P.  Kel- 
>gg,  for  appellee. 

HALL,  J.  From  a  Judgment  of  the  dis- 
rict  court  of  Waterbury  rendered  on  the  24th 
f  April,  1894,  the  plaintiff,  on  the  3d  of  the 
ollowing  May,  appealed  to  the  superior  court 
text  to  be  bolden  at  Waterbury.  In  the  su- 
erior  court  the  defendant  pleaded  in  abate- 
aent  of  the  appeal,  upon  the  ground  that  it 
ras  taken  to  the  first  Tuesday  of  June,  when 
t  should  have  been  taken  to  the  first  Tues- 
lay  of  May.  From  the  judgment  of  the 
uperior  court  sustaining  the  plea  In  abate- 
uent,  the  plaintiff  appeals  to  this  court. 

The  plaintiff's  contention  that  his  appeal 
rom  the  district  to  the  superior  court  was 
troperly  taken  to  the  first  Tuesday  of  June 
g  based  upon  two  grounds:  First,  that  the 
vords  "next  return  day,"  in  section  715  of 
be  General  Statutes,  mean  the  next  return 
lay  after  the  allowance  of  an  appeal,  which, 
t  is  claimed,  may  be  allowed  by  the  court 
it  any  time  during  the  term  in  which  the 
udgment  Is  rendered;  second,  that  by  sec- 
Ion  794  of  the  General  Statutes  an  appeal 
nay  be  taken  from  the  district  court  of 
•Vaterbury  to  either  the  next,  or  the  next 
•eturn  day  but  one,  of  the  superior  court  at 
Waterbury,  after  the  judgment.  The  de- 
fendant claims  that  section  794  does  not  ap- 
)ly  to  appeals  from  the  district  court  of  Wa- 
erbury,  and  that  the  only  right  of  appeal 
torn  that  court  to  the  superior  court  is  grant- 
Hi  by  section  715,  and  is  limited  to  a  right  to 
ippeal  to  the  next  return  day  of  the  superior 
:ourt  after  the  judgment  from  which  the  ap- 
peal was  taken,  which  In  the  present  case 
was  May  1st.  By  section  715  It  Is  provided 
:hat,  from  all  final  judgments  or  decrees  of 
the  district  court  of  Waterbury,  either  party 
iggrieved  may  appeal  "to  the  next  term  of 
the  superior  court  to  be  held  at  Waterbury." 
At  the  olose  of  the  section  is  the  following 
provision:  "And  provided  also,  that  the  next 
term  of  the  superior  court  to  be  held  at  Wa- 
terbury, within  and  for  the  county  of  New 
Haven,  shall  be  construed  to  mean  the  next 
return  day  to  said  court."  We  think  It  clear 
that  by  "the  next  return  day  to  said  court" 
was  meant  the  next  return  day  to  the  su- 


perior court  at  Waterbury  after  the  day  up- 
on which  the  Judgment  appealed  from  was 
rendered,  and  that  by  the  provisions  of  this 
section  the  plaintiff  had  no  right  of  appeal, 
and  the  court  no  power  to  allow  an  appeal, 
to  any  other  day.  Under  section  715  the 
right  to  appeal  existed  immediately  upon  the 
rendering  of  the  final  judgment.  This  sec- 
tion provides  but  one  day  to  which  an  ap- 
peal may  be  taken.  That  day  Is  the  next  re- 
turn day  after  the  right  to  appeal  exists. 
The  next  return  day  to  which  the  plaintiff 
could  have  appealed,  In  this  case,  was  the 
first  Tuesday  of  May.  which  was  May  1st 
To  sustain  the  plaintiff's  claim  that  the  court 
may  allow  an  appeal  at  any  time  during  the 
term  in  which  the  judgment  is  rendered 
would  be,  under  the  present  arrangement  of 
the  terms  of  the  district  court,  to  permit  an 
appeal  to  be  taken  to  the  superior  court 
after  the  expiration  of  nearly  six  months 
from  the  date  of  the  final  judgment  The 
power  of  the  district  court  to  allow  an  ap- 
peal is  defined  by  the  law  which  gives  to 
parties  the  right  of  appeal.  It  does  not  re- 
sult from  the  control  which  the  court  may 
have  over  its  Judgments  during  the  term  in 
which  they  are  rendered. 

Was  the  plaintiff  entitled  to  appeal  to  the 
first  Tuesday  of  June,  under  the  provisions 
of  section  794?  The  language  of  that  sec- 
tion is  as  follows:  "Process  In  civil  ac- 
tions, brought  to  the  superior  court,  which 
shall  include  all  appeals,  transfers,  applica- 
tions for  relief  and  removals,  shall  not  be 
made  returnable  to  any  term  or  session  of 
said  court,  but  shall  be  made  returnable 
upon  the  first  Tuesday  of  any  month,  ex- 
cept July  and  August;  provided  that  serv- 
ice be  completed  at  least  twelve  days  inclu- 
sive before  such  return  day;  and  all  pro- 
cess shall  be  made  returnable  to  the  next 
return  day,  or  the  next  but  one,  to  which  it 
can  be  made  so  returnable."  It  Is  further 
provided  that  this  section  shall  not  affect 
the  time  for  taking  appeals  from  probate, 
or  from  the  doings  of  commissioners.  By  an 
act  passed  In  1876  (Pub.  Acts  1876,  p.  100), 
amended  In  1877  (Pub.  Acts  1877,  p.  202), 
all  civil  process  returnable  to  the  superior 
court  In  Hartford.  New  Haven,  and  Fair- 
field counties  was  made  returnable,  in  addi- 
tion to  the  first  days  of  the  respective  terms. 
to  the  first  Tuesday  of  any  month  except 
July  and  August,  with  a  proviso  that  the 
return  day  should  not  be  more  than  15 
weeks  from  the  date  of  the  process,  and 
that  service  be  completed  at  least  12  days 
before  the  return  day.  A  special  act  passed 
in  1879  (Sp.  Acts  1879,  p.  155),  which  grant- 
ed the  right  of  appeal  to  the  next  term  of  the 
superior  court  held  at  Waterbury,  from  the 
city  court  of  Waterbury  (which  In  1881  be- 
came the  district  court  of  Waterbury,  with 
the  same  jurisdiction  and  right  of  appeal,— 
Pub.  Acts  1881,  p.  68),  contained  this  provi- 
sion: "And  the  next  term,  as  mentioned  in 
this  act  shall  be  construed  to  mean  the 
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next  return  day  to  said  superior  court"  In 
188G  an  act  was  passed  making  civil  pro- 
cess, Including  all  appeals,  returnable  on  the 
first  Tuesday  of  any  month,  except  July  and 
August,  and  all  process  returnable  to  the 
next  return  day,  or  the  next  but  one,  to 
which  it  could  be  so  made  returnable.  Pub. 
Acts  1886,  p.  629.  This  act  contained  sub- 
stantially the  same  provisions  as  section  794 
of  the  General  Statutes,  together  with  a 
clause  repealing  all  acts  or  parts  of  acts 
inconsistent  therewith.  We  do  not  think 
that  the  provision  of  the  act  of  1879  limit- 
ing the  right  of  appeal  from  the  district 
court  of  Waterbury  to  the  next  return  day 
of  the  superior  court  was  repealed  or  affect- 
ed by  this  act  of  1886.  While  there  was  a 
reason  for  extending  the  time  for  the  re- 
turn of  process,  in  some  civil  actions,  beyond 
the  first  return  day,  and  especially  of  those 
which  were  required  to  be  served  at  least 
12  days  before  the  return  day,  there  was  no 
reason  why  appeals  like  that  under  consid- 
eration, and  which  require  only  the  furnish- 
ing of  -a  bond  for  their  completion,  should 
not  be  made  returnable  upon  the  next  return 
day  after  the  judgment.  Again,  the  act  of 
1879  was  a  special  act,— a  part  of  the  city 
charter,— which  would  not  be  repealed  by  a 
general  act,  unless  the  language  of  the  lat- 
ter made  it  clear  that  such  was  the  inten- 
tion of  the  legislature.  Coe  v.  Meriden,  45 
Conn.  156;  New  York.  N.  H.  &  H.  R.  Co.  v. 
Bridgeport  Traction  Co.,  65  Conn.  410,  32 
Atl.  953.  That  it  was  not  the  intention  of 
the  legislature  of  1887— which,  In  adopting 
the  Revision  of  1SS8,  enacted  section  794— to 
extend  the  time  for  taking  appeals  from  the 
district  court  of  Waterbury  to  the  superior 
court  Is  clearly  shown  by  the  fact  that  the 
same  legislature,  in  section  715,  re-enacted 
the  law  of  1879  concerning  the  return  day 
of  appeals  from  the  district  court  of  Water- 
bury, and  Included  It  among  the  general 
laws  of  the  state.  Unless  it  was  Intended 
that  the  two  sections  should  stand  together, 
—section  715  forming  an  exception  to  sec- 
tion 794.  as  to  the  return  day  of  appeals,— 
there  Is  no  apparent  reason  why  the  same 
legislature  should  have  enacted  both  sec- 
tions. A  similar  exception  to  the  operation 
of  section  794  is  found  In  section  683.  mak- 
ing appeals  to  the  superior  court  from  jus- 
tice courts,  in  certain  counties,  returnable 
to  the  first  Tuesday  of  the  month  next  suc- 
ceeding the  allowance  of  the  appeal.  There 
Is  no  error  in  the  judgment  appealed  from. 
The  other  judges  concurred. 


DENNEHY  v.  O'CONNELL. 

ROCHE  v.  SAME. 

(Supreme  Court  of  Errors  of  Connecticut     May 

28,  1895.) 
Libel  —  Privileged  Communication  —Malice- 
Evidence— Pleading. 
1.  To  prefer  written  charges  against  a  police- 
man before  the  board  of  police  commissioners,  to 


the  effect  that  he  had  committed  perjury,  falsely 
and  with  the  deliberate  purpose  of  injuring  said 
policeman  and  causing  nis  dismissal  from  the 
police  department  is  actionable. 

2.  Where,  in  an  action  for  libel,  plaintiff  was 
asked  on  cross-examination  whether  be  had  a  dis- 
pute with  defendant  about  a  certain  bill,  it  was 
within  the  discretion  of  the  court  to  permit  plain- 
tiff to  explain  what  the  claim  was. 

3.  On  a  trial  for  illegally  selling  liquor,  two 
policemen  testified  that  they  found  a  pipe  with  a 
faucet  in  a  certain  bedroom  on  defendant's  prem- 
ises, and  that  beer  was  drawn  therefrom.  Aft- 
erwards defendant  preferred  charges  against 
said  policemen,  before  the  board  of  police  com- 
missioners, for  perjury  in  so  testifying.  Held,  in 
an  action  for  libel  by  said  policemen  for  malicious- 
ly preferring  said  charges,  in  which  action  said 
policemen  affirmed  the  truth  of  their  testimony  as 
to  said  pipe,  that  it  was  not  error  to  refuse  to  per- 
mit defendant  to  testify  that  on  the  trial  for  ille- 
gally selling  said  liquors,  which  took  place  nine 
dayB  after  defendant's  arrest  defendant  asked 
the  judge  to  Inspect  his  premises. 

4.  In  said  action  for  libel,  one  M.  testified 
that  he  put  in  said  pipe  on  defendant's  premises. 
At  the  hearing  before  the  police  commissioners,  a 
witness  testified  that  M.  bad  told  him  (the  wit- 
ness), that  he  (M.)  had  put  in  said  pipe.  M. 
thereafter,  at  Baid  hearing,  admitted  that  the  pipe 
was  put  in  by  him.  Held,  in  the  action  for  libel 
that  it  was  not  error  to  refuse  to  permit  defend- 
ant to  show  the  order  io  which  the  witnesses  were 
called  at  said  hearing,  though  defendant  asserted 
that  the  testimony  of  said  M.  was  thereby  influ- 
enced, it  not  appearing  that  defendant  expected  to 
prove  that  the  testimony  so  given  was  false. 

5.  It  was  not  error  to  refuse  to  permit  defend- 
ant to  show  that  other  testimony  given  agninst 
him  by  plaintiffs  on  the  trial  for  illegally  selling 
liquors,  and  specified  in  the  charges  preferred 
against  plaintiffs,  was  false,  and  that  toe  allega- 
tion in  the  charges  relevant  thereto  was  true, 
where  plaintiff's  complaint  was  based  only  on  the 
falsity  of  the  charges  as  to  plaintiff's  testimony 
relative  to  said  pipe. 

Appeal  from  superior  court,  New  Haven 
county;   George  W.  Wheeler,  Judge. 

Actions  by  Jeremiah  Dennehy  and  John 
Roche  against  Michael  O'Connell  for  libel. 
There  were  findings  and  judgments  for  the 
plaintiffs  for  $800  and  $700,  respectively,  and 
defendant  appeals.     Affirmed. 

Defendant,  Michael  O'Connell,  was  prose- 
cuted and  convicted  In  the  city  court  for  Ille- 
gally selling  liquors.  On  appeal  to  the  court 
of  common  pleas,  the  jury  disagreed  on  a  trial 
held  on  November  6  and  7,  1889,  and  the  case 
was  dismissed.  Afterwards  said  Michael 
O'Connell  preferred  charges  against  Jeremiah 
Dennehy  and  John  Roche,  who  were  members 
of  the  police  department  of  the  city  of  New 
Haven,  before  the  board  of  police  commission- 
ers, charging  them  with  perjury  in  the  pros- 
ecution against  him  In  a  court  of  common 
pleas.  The  plaintiffs  were  summoned  before 
said  board,  and  tried  upon  said  charges.  The 
trial  continued  through  several  sessions  of 
said  board  held  in  February  and  March,  1890. 
The  defendant  appeared,  and  testified,  and 
then  claimed  that  plaintiffs  had  on  the  trial 
of  said  court  of  common  pleas  committed  per- 
jury. The  plaintiffs  were  discharged  by  said 
board,  and  afterwards  brought  this  action  for 
Ubel. 

The  complaint  In  the  first  case  Is  as  follows: 
"(1)  The  plaintiff  is,  and  for  more  than  three 
years  last  past  has  been,  a  policeman  under 
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the  police  department  of  the  city  of  New  Ha- 
ven. (2)  On  February  6,  1890,  the  defendant 
published  in  certain  charges  preferred  by  him 
against  the  plaintiff  before  the  board  of  police, 
commissioners  of  the  city  of  New  Haven,  in 
a  certain  written  document  purporting  to  be 
charges  against  the  plaintiff,  and  addressed 
and  delivered  to  the  board  of  police  commis- 
sioners of  the  city  of  New  Haven,  the  follow- 
ing words  concerning  the  plaintiff:  'One  Jere- 
miah Dennehy  and  one  John  Roche,  then  and 
now  policemen  of  said  city,  testified  at  said 
trial  [meaning  a  certain  trial  had  in  the  court 
of  common  pleas,  criminal  side,  held  at  New 
Haven,  on  November  8,  1889,  wherein  the 
defendant  was  charged  with  unlawfully  sell- 
ing liquors  at  No.  227  Chapel  street,  In  said 
city  of  New  Haven,  on  Sunday,  the  20th  day 
of  October,  1889]  that  they  entered  said  prem- 
ises on  Sunday,  about  four  o'clock  In  the  aft- 
ernoon, and  found  a  pipe  with  faucet  connect- 
ed therewith  in  a  certain  bedroom,  and  said 
Dennehy  testified  that  he  drew  beer  from  said 
faucet.  All  of  said  testimony  was  false,  and 
known  by  both  said  policemen  to  be  untrue,' 
—a  copy  of  said  written  document  containing 
said  publication  being  the  Exhibit  A  now  on 
file  in  this  cause.  (3)  The  defendant  meant 
thereby  that  the  plaintiff  had  willfully  and  de- 
liberately committed  perjury  in  so  testifying 
in  said  court  of  common  pleas.  (4)  Said  pub- 
lication was  false  and  malicious,  and  was 
known  by  the  defendant  to  be  untrue,  and 
was  published  by  the  defendant  with  the  de- 
liberate purpose  and  Intention  of  injuring  the 
plaintiff,  and  causing  his  dismissal  from  said 
police  department.  The  plaintiff  claims  dam- 
ages," etc.  Defendant  interposed  a  demurrer 
to  the  complaint,  on  the  ground  that  the  writ- 
ing declared  upon  was  a  privileged  communi- 
cation. The  demurrer  was  overruled,  and  de- 
fendant answered,  alleging  that  the  allega- 
tions relating  to  the  plaintiffs,  appearing  in 
said  Exhibit  A,  annexed  to  said  complaint, 
were  true. 

The  court  found,  inter  alia,  as  follows:  "(14) 
I  find  that  the  defendant  knew  the  plaintiff 
testified  In  said  court  of  common  pleas  to 
the  truth,  and  that  the  charges  which  the  de- 
fendant published  to  the  board  of  police  com- 
missioners, as  set  forth  in  Exhibit  A,  and 
which  are  alleged  In  these  complaints,  were 
false.  (15)  On  October  28,  1889,  the  defend- 
ant began  a  suit  against  Dennehy,  upon  a 
groundless  cause  of  action,  for  the  sum  of 
$505.15,  for  the  purpose  of  showing  in  the 
trial  in  the  court  of  common  pleas  that  prior 
to  October  20.  1889,  Dennehy  had  had  a  dis- 
pute with  the  defendant  regarding  the  sub- 
ject-matter of  this  suit  of  October  28th;  and, 
upon  the  trial  herein,  the  defendant  offered, 
in  substantiation  of  his  bill  of  particulars  In 
said  suit  of  October  28th,  false  and  fraudulent 
entries  upon  his  journals  and  ledgers  of  trans- 
actions which  never  took  place,  and  testified 
to  dealings  with  Dennehy  none  of  which  ever 
took  place.  •  *  *  (19)  I  find  that  said 
charges  of  perjury  as  published  by  the  de- 
v.3»A.no.l9— 68  J 


fendant  in  Exhibit  A  were  false,  and  then 
known  to  the  defendant  to  be  false,  and  that 
in  publishing  said  charges  the  defendant  act- 
ed with  wanton  and  corrupt  malice  and  delib- 
eration, and  published  the  same  for  the  pur- 
pose of  disgracing  the  plaintiffs,  and  securing 
their  dismissal  from  the  police  force.  (20) 
Upon  the  cross-examination  of  the  plaintiff 
Dennehy  he  was  inquired  of  as  follows:  'Q. 
Didn't  you  and  he  have  some  dispute  about 
a  liquor  bill  that  he  claimed  that  you  had  run 
up  over  there  in  Blatchley  avenue  at  that 
time?  A.  When?  Q.  Why,  in  1889.  •  •  • 
A.  Oh,  there  was  a  bogus  suit  brought  against 
me  at  that  time  by  Michael  O'Connell  for 
$505.15,  or  something  of  that  kind,  but  I  nev- 
er had  a  dispute,  and  never  had  a  conversa- 
tion with  him,  noi  I  ni.ver  owed  him  any  bill. 
I  never  bad  any  dealings  with  him.  •  •  • 
Mr.  Stoddard:  The  records  will  show  it, 
won't  they?  Mr.  Webb:  Well,  we  will  lay 
in  the  file  in  the  suit  of  O'Connell  against 
Dennehy.'  *  •  •  (21)  The  plaintiffs  offered 
In  evidence  the  testimony  of  Charles  F.  Boll- 
mann.  *  *  •  Upon  cross-examination  of 
the  witness,  he  was  asked  if  he  was  the  plain- 
tiff in  the  case  of  Bollman  v.  Loomis,  report- 
ed in  the  41st  volume  of  Conn.  Reports.  The 
plaintiffs  objected.  The  defendant's  attorney 
claimed  it,  and  stated  that,  if  the  witness  an- 
swered In  the  affirmative,  he  should  offer  such 
case  in  evidence  to  affect  the  credibility  of 
the  witness.  The  court  excluded  the  question, 
and  the  defendant  duly  excepted.  (22)  Upon 
the  trial  the  defendant  took  the  stand,  and 
was  inquired  of  as  follows:  'Q.  I  will  ask 
you  now  when  was  the  first  time  that  you 
ever  heard  that  there  was  a  claim  made  that 
there  was  a  pipe  came  up  through  that  room? 
A.  That  very  day  in  the  city  court  In  the 
police  court.  Q.  Now,  I  will  ask  you  if  at 
your  request  your  counsel  asked  the  judge 
to  go  down  there  and  look  at  the  premises 
that  day?  (Objected  to  by  plaintiff.  Claim- 
ed to  show  that  the  instant  the  claim  was 
made,  and  before  opportunity  for  change,  the 
defendant  requested  the  judge  trying  the 
cause  to  go  and  look  at  the  premises,  to  de- 
termine from  inspection  whether  there  was 
any  pipe  there,  or  evidence  of  any.  The  court 
excluded  the  question,  and  the  defendant  du- 
ly excepted.)'  (23)  The  plaintiff  offered  the 
testimony  of  one  McDonald  that  he  had  pla- 
ced a  pipe  In  said  room  by  cutting  out  a  piece 
of  said  floor.  Upon  the  cross-examination,  he 
said  that  said  Roche  came  to  him  in  the  win- 
ter of  1890,  pending  said  charges,  and  request- 
ed him  to  tell  what  he  knew  of  the  matter 
to  the  police  commissioners;  that  he  did  not 
agree  to  do  this;  that  after  this,  of  his  own 
motion,  he  went  to  said  Catherine  O'Connell, 
and  told  her  she  knew  he  had  put  said  pipe 
in  said  room,  and  requested  her  to  let  this 
matter  drop;  falling  in  this,  he  went  to  one 
of  the  police  commissioners,  and  told  him  in 
confidence,  for  his  own  use  and  that  of  the 
other  members  of  the  board,  that  he  put  said 
pipe  in  the  room;   that  he  was  subsequently 
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•called  before  said  board  on  a  summons.  The 
defendant  offered  to  prove  by  the  stenogra- 
pher's notes  of  the  testimony  taken  at  the 
hearing  before  the  board  of  police  commis- 
sioners, upon  the  charges  contained  In  Exhib- 
it A,  that,  before  McDonald  testified  on  the 
hearing  on  said  charges,  Dennehy  called  one 
Patrick  McGovern,  a  policeman,  who  testified, 
•In  the  presence  of  McDonald,  that  McDonald 
told  him  that  he  put  the  pipe  in  said  room, 
and  subsequently  McDonald  was  placed  on 
the  stand,  and  testified  that  he  did  put  said 
pipe  in.  The  defendant  claimed  this  evidence 
to  show  the  manner  and  circumstances  under 
which  McDonald  testified  before  said  board, 
and  the  compulsion  resorted  to,  to  compel  Mc- 
Donald to  so  testify,  but  did  not  offer  to  con- 
tradict anything  testified  to  by  said  McDonald 
in  this  case,  by  the  testimony  of  said  McGov- 
ern. Upon  objection,  the  court  excluded  the 
-evidence,  and  the  defendant  duly  excepted. 
(24)  The  defendant  at  the  trial  offered  to 
prove  that  the  plaintiff  Dennehy  had  testified 
falsely  upon  the  defendant's  trial  in  the  court 
-of  common  pleas,  regarding  the  color  of  the 
paint  in  the  room  in  question,  to  show  that 
that  allegation  In  Exhibit  A  was  true,  but 
did  not  claim  to  offer  this  evidence  for  the 
purpose  of  contradicting  anything  Dennehy 
had  testified  to  in  this  trial.  The  plaintiff  ob- 
jected, upon  the  ground  that  that  Issue  was 
not  raised  upon  the  pleadings.  The  court  ex- 
cluded the  evidence  offered,  and  the  defend- 
ant duly  excepted." 

Charles  S.  Hamilton  and  William  B.  Stod- 
dard, for  appellant.  John  W.  Ailing  and 
James  H.  Webb,  for  appellees. 

ANDREWS,  C.  J.  The  demurrer  to  the 
complaint  was  properly  overruled.  The  ar- 
ticle published  by  the  defendant  might  have 
been  privileged  if  made  without  malice.  As 
It  Is  charged  to  have  been  made  with  malice, 
and  "with  the  deliberate  purpose  and  inten- 
tion of  injuring  the  plaintiff,  and  causing 
his  dismissal  from  the  police  department," 
it  is  clearly  actionable.  A  publication  which 
would  be  privileged  if  made  without  malice 
may  become  libelous  if  maliciously  made. 
The  general  rule  in  respect  to  privileged 
■communications  is  that  the  plaintiff  Ib  re- 
quired to  bring  home  to  the  defendant  the 
existence  of  malice  as  the  true  ground  of  his 
■conduct  Malice  may  be  alleged  and  proved 
to  have  existed  in  proceedings  before  such 
tribunal  as  is  referred  to  in  the  complaint, 
-although  such  tribunal  may  have  been  the 
appropriate  authority  for  redressing  the 
grievance  represented  to  it;  and  proof  of 
express  malice  in  any  written  publication, 
petition,  or  proceeding  addressed  to  such  tri- 
bunal will  make  the  publication,  petition,  or 
proceeding  actionable.  Folk.  Starkie,  Sland. 
506,  507;  Blakeslee  v.  Carroll,  64  Conn.  235, 
29  Atl.  473. 

Upon  the  cross-examination  of  the  plaintiff, 
the  defendant's  counsel  asked  him  if  the  de- 
fendant and  himself  had  not  had  a  dispute 


about  a  liquor  bill.  This  question  was  ask- 
ed for  the  purpose  of  discrediting  the  plain- 
tiff, and  to  show  that  he  was  interested. 
The  plaintiff  bad  the  clear  right  to  explain 
that  claim,  and  to  show  just  what  it  was. 
Every  witness,  whether  on  his  examination 
in  chief  or  on  his  cross-examination,  has  a 
natural  right  to  explain  and  make  clear  the 
evidence  he  has  given.  Swift,  Bv.  111.  The 
whole  matter  was  within  the  discretion  of 
the  judge,  and  is  not  the  subject  of  error. 

The  question  asked  of  the  witness  Boll- 
mann  was  properly  ruled  out  It  to  difficult 
to  perceive  why  it  was  asked. 

The  defendant  offered  to  show  that,  at  the 
time  he  was  on  trial  in  the  police  court  on 
the  charge  of  violating  the  liquor  law,  he 
asked  the  judge  of  that  court  to  go  and  view 
the  premises  where  it  was  claimed  the  pipe 
had  been  seen.  This  offer  was  ruled  out 
As  the  trial  in  the  police  court  was  nine 
days  after  the  time  when  the  witness  claim- 
ed to  have  seen  the  pipe  in  the  bedroom,  the 
willingness  of  the  .defendant  to  have  the 
roomlexamined  on  that  day  might  have  sug- 
gested to  the  police  court  that  the  room  was 
not  on  that  day  in  the  same  condition  it  was 
on  the  day  the  witness  claimed  to  have  seen 
it.  The  offer  amounted  to  no  more  than  a 
declaration  by  the  defendant  that  he  was  In- 
nocent.    There  was  no  error  In  the  ruling. 

The  witness  McDonald  testified  that  be 
put  the  pipe  in  the  bedroom,  In  the  place 
where  the  plaintiff,  stated  that  he  had  seen 
it.  McDonald  had  testified  to  the  same 
thing  on  the  hearing  before  the  police  com- 
missioners. At  the  present  trial  the  de- 
fendant claimed  to  show  that,  at  the  said 
hearing  before  the  police  commissioners,  one 
McGovern  was  called  as  a  witness,  and  testi- 
fied that  McDonald  had  told  him  (McGovern) 
that  he  (McDonald)  had  put  the  pipe  into 
the  bedroom.  It  Is  not  claimed  that  either 
McGovern  or  McDonald  testified  falsely.  It 
is  claimed  now  that  the  order  in  which  these 
witnesses  were  called  at  the  police  hearing 
had  some  sort  of  an  influence  on  McDonald 
unfavorable  to  the  defendant  It  does  not 
appear  very  clearly  how.  The  argument  in 
this  court  seems  to  be  that  unless  McGovern 
had  been  called  and  had  testified  as  he  did 
before  McDonald  was  called,  he  (McDonald) 
would  have  denied  that  he  put  the  pipe  in 
the  bedroom,  and  would  have  said  that  he 
put  it  in  the  barroom;  In  other  words,  that 
McDonald  might  have  denied  a  fact  which 
he  knew  to  be  true.  As  so  presented,  the 
claim  of  the  defendant  is  that  he  was  in- 
jured, because  he  was  not  allowed  to  show 
that,  at  the  police  bearing,  the  plaintiff  took 
such  a  course  In  putting  in  his  evidence  that 
he  prevented  the  witness  McDonald  from  be- 
ing drawn  into  a  prevarication.  It  does  not 
appear  to  this  court  that  the  defendant  has 
any  just  ground  for  complaint  * 

The  publication  referred  to  as  Exhibit  A 
contained  various  statements  other  than  the 
one  that  is  recited  in  the  complaint  one  of 
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ilch  Is  to  the  effect  that,  at  the  said  trial 
fore  the  court  of  common  pleas,  the  plain- 
'  testified  that  the  said  bedroom  was  paint- 
white,  when  in  fact  it  was  painted  a  dark 
or.  Upon  the  trial  of  the  present  cause, 
»  defendant  offered  to  prove  that  said  tes- 
lony  was  false,  and  to  show  that  that  al- 
ration  in  the  said  Exhibit  A  was  true, 
is  evidence  was  not  offered  to  contradict 
ything  the  plaintiff  bad  said  on  the  pres- 
t  trial.  To  this  evidence  the  plaintiff  ob- 
tted,  on  the  ground  that  the  truth  or  falsl- 

of  that  allegation  in  Exhibit  A  was  not 
;sed  by  the  pleadings.    The  court  sustain- 

tlie  objection.  We  are  of  opinion  that 
s  ruling  was  correct  The  plaintiff  ex- 
ided  from  his  complaint  all  the  parts  of 
thibit  A  except  the  portion  which  he  reclt- 
,  and  did  this  designedly.  Be  says,  "A 
py  of  said  written  document  containing 
id  publication  being  the  Exhibit  A  now  on 
i  in  this  cause."  We  have  underscored 
me  of  the  words  in  order  to  bring  out  the 
>anlng  which,  it  seems  to  us,  the  plaintiff 
tended  to  convey.  The  clear  reference  to 
is  part  of  Exhibit  A  would  show  that  the 
her  parts  were  intended  to  be  excluded. 
>  be  sure,  the  second  defense  says  that  all 
e  statements  and  allegations  relating  to 
e  plaintiff  appearing  in  Exhibit  A  are  true, 
is  a  general  rule  that  all  pleadings  should 

such  as  to  fairly  apprise  the  opposite  par- 

of  the  facts  intended  to  be  controverted. 
,  by  his  second  defense,  the  defendant  la- 
nded to  put  this  allegation  of  Exhibit  A 
to  the  case,  he  should  have  done  so  in 
me  distinct  manner,  as  by  a  recital  or  by 
i  express  reference.  Not  having  done  any- 
ing  of  that  kind,  the  plaintiff  had  the  right 

assume  that  he  referred  to  Exhibit  A  in 
e  same  sense  that  the  complaint  had  re- 
rred  to  it,  and  that  the  defense,  intended 

aver  no  more  than  that  the  portion  of  Ex- 
bit  A  set  out  in  the  complaint  was  true, 
le  court  apparently  took  this  view  of  the 
iswer,  and  we  think  was  amply  justified 

so  doing. 

The  case  presented  by  the  finding  is  a  pe- 
iliarly  aggravated  one,  where  a  malicious 
)el  making  a  willfully  false  charge  against 
e  plaintiffs  has  been  supported  by  repeat- 
l  and  Industrious  perjuries.  The  damages 
e  not  excessive.  There  is  no  error.  The 
her  Judges  concurred. 


TATE  (APPLEGATE  et  a!.,  Prosecutors)  v. 
BOARD  OF  EDUCATION  OP  CRAN- 
BUBY  TP.,  IN    MIDDLESEX  COUNTY. 

Court  of  Errors  and  Appeals  of  New  Jersey. 
March  3.  1886.) 

iUOOL  DISTRICTS — ISSCS  OF  BojfDS— PUOCBDUKB. 

It  Is  necessary  that  it  shall  clearly  and 
^equivocally  appear  upon  the  face  of  proceed- 
R*  for  the  issue  of  bonds  of  a  school  district 
ider  the  nineteenth  section  of  the  amendment 
'  the  act  to  establish  a  system  of  public  instruc- 


tion, which  was  approved  May  25,  1884  (P.  L. 
606),  that  the  bonds  are  to  be  issued  only  for 
purposes  which  the  statute  authorizes  them  to  be 
issued  for. 

(Syllabus  by  the  Court) 

Error  to  supreme  court 

Certiorari  by  the  state,  on  the  prosecution 
of  Abijah  Applegate  and  others,  against  the 
board  of  education  of  the  township  of  Cran- 
bury,  In  the  county  of  Middlesex.  On  a 
finding  for  the  defendant  (31  AtL  1033), 
plaintiffs  bring  error.     Reversed. 

Upon  certiorari,  proceedings  contemplating 
the  raising  of  moneys  by  special  tax  upon 
taxable  property  in  the  township  of  Cran- 
bury,  for  school  purposes,  and  the  Issuance 
of  bonds  by  the  board  of  education  of  that 
township,  were  reviewed  by  the  supreme 
court,  and  sustained  as  legal.  In  virtue  of 
the  direction  of  the  board  of  education  of 
the  township  named,  this  notice  was  duly 
published  as  the  statute  (P.  L.  1884,  p.  511, 
i  11)  requires:  "Notice  of  a  Special  School 
Meeting.  Notice  Is  hereby  given  to  the  le- 
gal voters  of  the  school  district  of  Cranbury 
township,  in  the  county  of  Middlesex  and 
state  of  New  Jersey,  that  a  special  school 
meeting  will  be  held  at  Odd  Fellows  Hall, 
in  the  village  of  Cranbury,  in  said  school 
district  on  Saturday,  the  15th  day  of  Sep- 
tember, at  the  hour  of  3  o'clock  in  the  after- 
noon of  said  day,  at  which  meeting  will  be 
submitted  to  the  legal  voters  the  following 
propositions,  to  wit:  (1)  To  vote  and  ap- 
propriate the  sum  of  $1,600  to  purchase  • 
certain  lot  of  land  in  the  village  of  Cran- 
bury, Middlesex  county,  New  Jersey,  known 
as  the  'Duncan  Lot'  described  as  follows,  to 
wit:  [Here  follows  description.]  (2)  To 
vote  and  appropriate  the  sum  of  $400  for 
the  purpose  of  grading  and  fencing  Bald  lot, 
and  furnishing  a  proper  drinking-water  sup- 
ply. (3)  To  vote  and  appropriate  the  sum  of 
$4,000  for  the  purposes  of  erecting  and  con- 
structing a  suitable  schoolhouse  on  said  de- 
scribed lot  (4)  To  vote  and  appropriate  the 
sum  of  $500  for  the  purpose  of  purchasing 
suitable  furniture  for  said  school  building. 
(5)  To  authorize  the  board  of  education,  In 
order  that  Immediate  funds  may  be  procured 
for  the  purposes  above  mentioned,  to  issue 
school  bonds  In  the  corporate  name  of  the 
board  of  education  of  the  township  of  Cran- 
bury, in  the  county  of  Middlesex,  to '  the 
amount  of  $6,500,  payable  at  such  time  and 
in  such  amounts  as  the  legal  voters  at  said 
special  meeting  may  direct  with  interest  at 
a  rate  not  to  exceed  six  per  centum  per  an- 
num, payable  semiannually.  (6)  To  vote  and 
appropriate  for  the  purpose  of  purchasing 
free  school  text-books  the  sum  of  ($300)  three 
hundred  dollars.  (7)  To  vote  and  appropri- 
ate for  the  purpose  of  paying  for  the  serv- 
ices rendered  to  the  board  by  the  district 
clerk  at  the  monthly  ratio  of  ($100)  one  hun- 
dred dollars  per  year.  (8)  To  vote  and  ap- 
propriate for  the  purchasing  of  crayon, 
brooms,   palls,   and  other  necessary  school 
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supplies,  and  meeting  the  expense*  of  clean- 
ing and  caring  for  the  school  rooms,  the 
sum  of  ($100)  one  hundred  dollars.  The 
amount  thought  to  be  necessary  for  above 
purposes  Is  the  sum  of  ($7,000)  seven  thou- 
sand dollars.  D.  C.  Lewis,  President.  C.  F. 
Garrison,  Secretary.  Dated  Cranbury,  N.  J., 
this  29th  day  of  August,  A.  D.  1884." 

It  appears  by  what  purports  to  be  the  cer- 
tificate of  the  proceedings  at  the  meeting 
held  in  pursuance  of  the  notice  that  a  series 
of  resolutions  were  offered,  in  the  following 
order  and  language:  "Resolved,  that  we  or- 
der to  be  raised  by  special  assessment  on 
the  inhabitants  of  Cranbury  Township 
school  district,  and  the\r  estates,  and  the 
taxable  property  therein,  the  sum  of  ($300) 
three  hundred  dollars,  which  we  hereby  ap- 
propriate for  the  purpose  of  purchasing  text- 
books required  in  addition  to  those  at  pres- 
ent in  use  in  the  hands  of  the  pupils,  or 
owned  by  said  school  district.  Resolved, 
that  we  order  to  be  raised  by  special  assess- 
ment on  the  inhabitants  of  Cranbury  Town- 
ship school  district,  and  their  estates,  and 
the  taxable  property  therein,  the  sum  of 
($100)  one  hundred  dollars,  which  we  here- 
by appropriate  for  the  purpose  of  paying  for 
services  rendered  by  the  district  clerk,  or  to 
be  rendered  during  the  year,  to  said  board  of 
education.  Resolved,  that  we  order  to  be 
raised  by  special  assessment  on  the  inhabit- 
ants of  Cranbury  Township  school  district, 
and  their  estates,  and  the  taxable  property 
therein,  the  sum  of  ($100)  one  hundred  dollars, 
which  we  hereby  appropriate  for  the  purposes 
of  purchasing  crayon,  brooms,  pails,  and  oth- 
er necessary  school  supplies,  and  meeting  the 
expenses  of  cleaning,  and  of  keeping  clean, 
the  school  rooms  of  said  school  district  Re- 
solved, that  said  board  of  education  be  hereby 
authorized  and  empowered  to  do  whatever  is 
necessary  for  the  benefit  and  advantage  of 
said  school  district  in  carrying  out  the  true 
meaning,  intent,  and  purpose  of  the  above 
resolutions.  Resolved,  that  we  order  to  be 
raised  by  special  assessment  on  the  inhabit- 
ants of  Cranbury  Township  school  district, 
and  their  estates,  and  the  taxable  property 
therein,  the  sum  of  ($1,600)  sixteen  hundred 
dollars,  which  amount  we  hereby  appropriate 
for  the  purpose  of  purchasing  the  Duncan  lot, 
in  the  village  of  Cranbury  and  school  district 
aforesaid,  which  said  lot  is  described  as  fol- 
lows: [Here  follows  description.]  Resolved, 
that  we  order  to  be  raised  by  special  assess- 
ment on  the  Inhabitants  of  Cranbury  Town- 
ship school  district,  and  their  estates,  and  the 
taxable  property  therein,  the  sum  of  ($400) 
four  hundred  dollars,  which  amount  we  here- 
by appropriate  for  the  purposes  of  grading 
and  fencing  said  lot,  and  furnishing  a  proper 
drinkiDg-water  supply.  Resolved,  that  we  or- 
der to  be  raised  by  special  assessment  on  the 
Inhabitants  of  Cranbury  Township  school  dis- 
trict, and  their  estates,  and  the  taxable  prop- 
erty therein,  the  sum  of  ($4,000)  four  thousand 
dollars,  which  amount  we  hereby  appropriate 


for  the  purpose  of  erecting  and  constructing; 
a  suitable  schoolhouse,  with  the  necessary  out- 
houses, on  said  described  lot  Resolved,  that 
we  order  to  be  raised  by  special  assessment 
on  the  inhabitants  of  Cranbury  Township- 
school  district,  and  their  estates,  and  the  tax- 
able property  therein,  the  sum  of  ($500)  five 
hundred  dollars,  which  amount  we  hereby  ap- 
propriate for  the  purpose  of  purchasing  suit- 
able school  furniture  for  said  school  building. 
Resolved,  that  the  board  of  education  of  the 
township  of  Cranbury,  in  order  to  raise  imme- 
diate funds  for  the  purposes  above  mentioned, 
be  authorized,  and  we  do  hereby  authorize 
said  board,  to  issue  school  bonds  in  the  corpo- 
rate name  of  The  Board  of  Education  of  the 
Township  of  Cranbury,  In  the  County  of  Mid- 
dlesex,' to  the  amount  of  ($8,500)  six  thousand 
and  five  hundred  dollars,  in  order  to  raise 
said  needed  amount  immediately,  in  the  de- 
nomination of  ($200)  two  hundred  dollars 
each,  at  a  rate  of  interest  not  to  exeeed  six 
per  cent,  per  annum,  payable  semiannually  at 
the  National  Bank  of  Cranbury.  The  bonds 
hereby  authorized  to  be  issued  are  to  fall  due 
and  paid,  two  each  year  during  the  first  ten 
years,  and  three  thereafter  until  all  are  paid, 
and  the  necessary  amount  raised  at  the  an- 
nual meeting  of  each  year,  until  all  the  out- 
standing bonds,  and  the  accrued  interest  there- 
on, shall  have  been  paid." 

It  is  agreed  by  stipulation  in  the  case  that 
the  resolutions  were  consented  to  by  a  ma- 
jority of  those  present  at  the  meeting,  by 
ballots,  each  of  which  was  as  follows:  "Cran- 
bury Township  School  District  Ticket  Sep- 
tember 15th,  1894.  For  raising  special  tax 
for  the  following  purposes:  Resolved,  that 
we  order  to  be  raised  by  special  assessment: 
(1)  The  sum  of  $300  for  text-books.  (2)  The 
sum  of  $100  for  services  of  clerk.  (3)  The 
sum  of  $100  for  supplies,  Janitor,  cleaning, 
etc.  (4)  That  said  school  board  be  author- 
ised and  empowered  to  do  for  the  advantage 
and  benefit  of  school  district  in  carrying  out 
the  true  meaning  of  above  resolution.  That 
we  order  to  be  raised  by  special  assessment: 
(1)  The  sum  of  $1,600  for  purchase  of  Dun- 
can lot  for  school  purposes.  (2)  The  sum 
of  $400  for  fence,  grading,  and  water.  (3> 
The  Bum  of  $4,000  for  school  building.  (4) 
The  sum  of  $500  for  furniture.  (5)  That  the 
board  of  education  be  authorized,  in  the  cor- 
porate name  of  'The  Board  of  Education  of 
Cranbury  Township,'  to  issue  school  bonds 
to  the  amount  of  $6,500,  in  denominations  of 
$200,  to  fall  due  and  be  paid,  with  interest, 
two  each  year  during  the  first  ten  years,  and 
three  each  year  thereafter,  until  all  are 
paid." 

Alan  H.  Strong,  for  plaintiffs  in  error.  H. 
Brewster  Willis,  for  defendant  In  error. 

McGILL,  Ch.  (after  stating  the  facts).  The 
nineteenth  section  of  the  amendment  to  the 
"Act  to  establish  a  system  of  public  Instruc- 
tion" (Revision),  appro-red  March  27,   1874. 
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•which  was  approved  May  25,  1894  (P.  I*. 
506),  provides  that  the  legal '  voters  of  a 
sehool  district,  either  at  an  annual  meeting, 
or  at  a  special  meeting  called  for  that  pur- 
pose, may,  by  the  consent  of  a  majority  of 
those  present,  authorize  the  board  of  educa- 
tion of  the  district  to  issue  bonds  for  these 
purposes:  (a)  The  purchase  of  land  for 
school  purposes;  (b)  the  building  of  a  school- 
house  or  schoolhouses;  (c)  making  additions, 
alterations,  repairs,  or  improvements  in  or 
upon  schoolhouses  already  erected,  and  the 
lands  upon  which  they  are  located.  It  is 
deemed  that  this  specification  of  the  pur- 
poses for  which  bonds  may  be  issued  limits 
the  authority  to  issue  bonds  to  those  pur- 
poses. That  which  the  board  of  education 
of  the  township  of  Cranbury  proposed  to  sub- 
mit to  the  legal  voters  at  the  special  meeting 
called  for  September  15th  was  stated  in  the 
notice  of  that  meeting;  but  that  which  was 
actually  submitted  and  assented  to  Is  not 
found  In  that  notice,  but  appears  by  the  reso- 
lutions adopted,  and  the  ballots  through 
which  those  resolutions  were  assented  to. 
The  consent  appears  to  have  been  that  $300 
for  text-books;  $100  for  services  of  clerk; 
$100  for  supplies,  Janitor,  cleaning,  etc.; 
$1,600  for  purchase  of  Duncan  lot;  $400  for 
fence,  grading,  and  water;  $4,000  for  school 
building;  and  $500  for  furniture,— be  rais- 
ed by  special  assessment,  and  then  that,  "in 
order  to  raise  immediate  funds  for  the  pur- 
poses above  mentioned,"  the  board  of  educa- 
tion should  be  authorized  to  issue  bonds  to 
the  amount  of  $6,500.  All  purposes  for  rais- 
ing money,  as  appears  by  the  order  in  which 
the  resolutions  are  put  in  the  certificate  of 
the  proceedings  to  the  meeting,  and  by  the 
order  in  which  they  are  arranged  upon  the 
ballot,  were  expressed  prior  to  the  resolution 
which  authorizes  the  issue  of  bonds;  but  as 
the  total  of  their  amounts  exceeds  the  sum 
<$6,500)  authorised  to  be  raised  by  the  bonds, 
and  It  appears  that  after  the  resolution  au- 
thorizing the  raising  of  the  third  item,  to  wit, 
$100  for  supplies,  etc.,  there  intervened  a 
resolution  empowering  the  board  of  educa- 
tion to  do  whatever  was  necessary  to  carry 
out  the  intent  of  the  "above  resolutions,'' 
and  the  elimination  of  the  first  three  Items 
will  leave  Jnst  $6,500  in  the  four  remaining 
items.  It  is  insisted  that  it  is  a  fair  inference 
that  the  language,  "purposes  above  mention- 
ed." In  the  resolution  for  the  bonds,  was  In- 
tended to  nave  reference  only  to  the  last 
four  Items.  It  may  be  that  this  inference 
is  correct.  It  Is  aided  to  some  extent  by  the 
numbering  of  the  items  upon  the  ballot  in 
two  series,  yet  it  Is  a  mere  inference.  It 
lacks  positiveness  and  certainty,  and  for  that 
reason  we  deem  it  to  be  insufficient  upon  the 
question  whether  the  bonds  were  confined  to 
the  purposes  authorized  by  the  Btatute.  We 
think  the  purposes  for  which  the  bonds  were 
to  be  Issued  should  clearly  and  unequivocal- 
ly have  appeared  upon  the  face  of  the  pro- 
ceedings, so  as  to  indubitably  show  that  their 


issuance  will  be  wholly  within  the  power 
conferred  by  the  statute.  But,  If  it  be  con- 
ceded that  it  is  sufficiently  plain  that  the  in- 
tention was  that  the  bonds  were  to  issue  for 
the  purpose  of  meeting  the  last  four  items 
of  the  appropriation,  we  are  confronted  with 
the  question  whether  two  of  those  Items— 
$400  for  fence,  grading,  and  water,  and  $500 
for  furniture— were  within  the  authority  of 
the  statute.  The  supreme  court  deemed 
them  to  be  parcel  of  the  construction  of  a 
well-appointed  schoolhouse.  We  are  inclin- 
ed to  so  regard  the  fencing,  grading,  and  wa- 
ter, and  bo,  also,  to  consider  any  furniture 
which  may  be  constructed  with,  and  perma- 
nently affixed  to,  the  building,  such  as  slates 
and  blackboards  built  in  the  walls;  but  we 
cannot  so  regard  the  ordinary  movable  fur- 
niture of  a  school,  which  is  not  fixed  to  the 
building.  If,  by  the  $500  Item,  such  fixed 
furniture  had  been  Intended,  appropriation 
for  building  a  schoolhouse,  without  further 
specification,  would  suffice  to  cover  It;  but 
here  there  is  not  only  an  appropriation  for 
the  school  building,  but  also  an  appropriation 
for  furniture,  as  though  they  were  separate 
things.  The  inference  would  appear  to  be 
that  furniture  which  is  not  part  of  the  build- 
ing was  Intended.  Bonds  cannot  be  issued 
to  pay  for  such  furniture.  But,  whatever 
may  be  the  inference,  it  at  least  1b  not  clear, 
as  it  should  be,  that  the  furniture  intended 
is  to  be  part  of  the  building.  Our  conclu- 
sion upon  the  points  stated  leads  to  a  re- 
versal of  the  Judgment  before  us,  and  hence 
we  do  not  deem  It  necessary  to  review  the 
remaining  questions  passed  upon  by  the  su- 
preme court,  or  suggested  by  counsel. 


INHABITANTS      OF      TOWNSHIP       OF 

BLOOMFIELD    v.    MAYOR,    ETC.,    OF 

BOROUGH  OF  GLEN  RIDGE   et  al. 

(Court  of  Chancery  of  New  Jersey.    Feb.  24, 
1866.) 

Municipal   Corporations  —  Additional  Terri- 
tory—Control  or  Sewers. 

1.  Where  a  portion  of  the  territory  of  a 
municipal  corporation  is  thrown  into  a  new 
municipality,  the  right  to  use,  and  to  regulate  the 
use  of,  sewers  and  hydrants  within  such  terri- 
tory passes  to  the  nev  government. 

2.  Boroughs,  created  from  townships  under 
the  act  of  1878,  are  distinct  from  the  townships 
in  respect  to  their  control  over  sewers  and  hy- 
drants. 

(byllabus  by  tht  Court.) 

Bill  by  the  inhabitants  of  the  township  of 
Bloomfield  against  the  mayor  and  common 
council  of  the  borough  of  Glen  Ridge  and 
others.     Demurrer  to  bill  sustained. 

The  bill  states  that  the  complainant  is  a 
township,  authorized  to  construct  sewers, 
and  to  contract  with  other  municipalities 
for  the  right  to  connect  its  sewers  with 
theirs;  that  it  made  a  contract  with  the  city 
of  Orange  for  the  building  of  a  main  outlet 
sewer,   through  which,   by   said  contract,   It 
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is  entitled  to  discharge  sewage,  and  to  pro- 
hibit any  other  municipality,  except  the  city 
of  Orange  and  the  township  of  Montclair, 
from  doing  so;  that  complainant  paid  $55,- 
034  for  Its  share  of  the  expense,  and  Issued 
bonds  for  the  same,  which  are  still  outstand- 
ing; that  the  complainant  constructed  lateral 
sewers  through  its  streets,  and  paid  for  the 
same  $30.8(13.07;  that,  after  the  construction 
of  these  sewers,  the  borough  of  Glen  Ridge 
was  organized,  Including  within  its  limits  a 
number  of  streets  through  which  such  lateral 
sewers  were  constructed';  that  all  the  sewers  in 
the  borough  of  Glen  Ridge  discharged  through 
lateral  sewers  of  the  complainant  Into  the  main 
outlet  sewer;  that  all  the  sewers  were  con- 
structed as  part  of  an  entire  system,  and  re- 
quired to  be  under  one  management;  that  the 
township  of  Bloomfield  adopted  an  ordinance 
for  the  management  of  Its  entire  system;  that, 
since  the  formation  of  the  borough  of  Glen 
Ridge,  it  has  adopted  an  ordinance  for  the 
control  of  said  sewers  within  its  border,  in- 
consistent with  '  complainant's  ordinance; 
that,  before  the  formation  of  the  borough  of 
Glen  Ridge,  the  complainant  had  made  a 
contract  with  the  township  of  Montclair,  giv- 
ing Montclair  leave  to  construct  a  sewer 
through  Bloomfield  to  connect  with  the  main 
outlet  sewer;  that  part  of  the  Montclair  sew- 
er ran  through  the  district  now  within  the 
borough  of  Glen  Ridge;  that,  by  the  contract 
with  Montclair,  complainant  acquired  the 
right  to  use  the  sewer  jointly  with  Montclair, 
for  the  consideration  of  the  sum  of  $4,000, 
and  the  payment  of  its  proportionate  share  of 
the  cost  of  maintenance,  operating,  and  re- 
pair. The  bill  charges  that,  in  one  instance, 
the  borough  prevented  a  plumber  from  mak- 
ing a  connection  under  a  permit  Issued  by 
the  township  of  Bloomfield;  that,  on  the  oth- 
er hand,  the  borough  has  Itself  issued  a  num- 
ber of  permits,  and  has  made  a  number  of 
connections  with  the  sewers  within  its  limits. 
The  prayer  is  for  an  injunction  restraining 
the  defendants  from  Interfering  with  the 
complainant's  sewer  within  the  limits  of  the 
borough,  and  from  exercising  any  manage- 
ment over  such  sewers,  or  authorizing  any 
connection  with  said  sewers,  or  authorizing 
any  discharge  in  or  through  said  sewers;  al- 
so, for  an  Injunction  restraining  the  defend- 
ants from  interfering  with  the  complainant 
or  its  agents  In  making  connections  with  the 
sewers  within  the  limits  of  the  borough  of 
Glen  Ridge. 

George  S.  Hilton,  for  complainants.  Joseph 
G.  Gallagher  and  Joseph  Coult,  for  defendant. 

REED.  V.  C.  (after  stating  the  facts).  It 
appears  that  the  township  of  Bloomfield,  to- 
gether with  the  city  of  Orange  and  the  town- 
ship of  Montclair,  built  an  outlet  sewer,  each 
to  pay  its  proportion  of  the  expenses;  that 
Bloomfield  has  raised  Its  proportion  by  issu- 
ing bonds,  which  are  still  outstanding.  It 
appears  that  the  township  of  Bloomfield  also 
constructed  lateral  sewers  through  its  streets. 


and  paid  for  them  $30,863.97.  It  appears 
that,  since  the  construction  of  these  sewers, 
a  new  borough  has  been  organized,  called  tbe 
"Borough  of  Glen  Ridge."  It  also  appears  that 
a  portion  of  the  territory  of  the  township  of 
Bloomfield  has  been  Included  within  the  lim- 
its of  the  new  borough,  and  that  a  number 
of  streets  in  which  these  lateral  sewers  were 
placed  are  now  within  the  territorial  limits 
of  the  borough.  The  question  which  the 
bill  attempts  to  raise  Is  whether  the  right  to- 
control  the  use  of  such  sewers  as  now  lie 
within  the  borough  has  passed  to  the  bor- 
ough government,  or  whether  It  still  resides 
In  the  township  authority.  The  contention 
on  the  part  of  the  township  is  that  It  paid 
for  these  laterals,  and  is  liable  to  pay  for  it» 
part  of  the  cost  of  tbe  main  sewer,  by  means 
of  which  the  laterals  became  usable;  that 
the  title  in  the  laterals  still  resides  in  it: 
and  that  It  has  the  right  to  control  and  use 
its  own  property.  It  is  stated  in  the  bill, 
for  the  purpose  of  adding  to  the  force  of 
this  contention,  that  these  sewers  were  built 
to  be  operated  as  a  single  system,  and  that 
it  has,  under  a  contract  with  the  township 
of  Montclair,  become  liable  to  pay  a  propor- 
tionate share  of  the  expense  of  building  and 
maintaining  the  sewer  through  the  territory 
of  Glen  Ridge. 

I  do  not  perceive  that  these  facts  can  In- 
fluence the  decision  of  the  question  In  hand. 
The  sewers  must  be  regarded  as  any  other 
corporate  property  for  which  the  municipali- 
ty has  paid,  or  for  which  it  is  liable  to  pay, 
either  by  reason  of  its  outstanding  bonds,  or 
by  the  terms  of  a  contract  still  outstanding. 
It  Is  corporate  property,  and  the  query  Is, 
to  whom  does  the  right  to  use  and  control  it 
belong  after  It  is  thrown  Into  the  new  mu- 
nicipality? Many  of  the  questions  which 
spring  out  of  the  divisions  of  the  territory 
of  a  municipality  in  respect  to  the  property 
of  the  old  municipality  are  entirely  settled. 
For  Instance,  it  Is  settled  that  the  legisla- 
ture, by  virtue  of  Its  control  over  municipal 
corporations,  has  the  ability  to  fix  the  rights 
of  the  new  and  the  old  corporations  in  the 
property,  and  to  adjust  the  burden  of  the 
corporate  debts.  Dill.  Mun.  Corp.  §  127.  It 
is  also  settled  that,  where  no  legislative  ad- 
justment Is  provided  for,  then  the  old  corpo- 
ration remains  liable  for  all  the  debts.  Id. 
I  128.  It  Is  also  settled  that  all  transitory 
property,  such  as  bonds,  money  in  sinking 
funds,  and  property  of  that  class,  and  all 
real  estate  that  lies  within  tbe  limits  of  the 
old  corporation,  remains  the  property  of  the 
old  municipality.  But  in  respect  to  property 
used  for  public  purposes,  such  as  engine 
houses,  scnool  houses,  public  markets,  which 
are  located  upon  lands  which  fall  within  the 
limits  of  the  new  corporation,  there  exists 
some  contrariety  of  judicial  sentiment.  There 
are  cases  which  hold  that  the  old  corpora  Hod 
Is  not  stripped  of  its  title  to  such  property. 
In  Whlttler  v.  Sanborn,  38  Me.  32.  It  was 
held  that  the  alterations  of  the  lines  of  the 


Digitized  by  VjOOQlC 


N.  J.)    INHABITANTS  TP.  OF  BLOOMEIELD  v  MAYOR,  ETC..  GLEN  RIDGE.     927 


school  district,  whereby  a  schoolhouse  was 
left  In  another  district,  would  not  change  the 
right  of  property  therein.  It  was  also  said, 
obiter,  in  School  Dist  v.  Blchardson,  23  Pick. 
G2,  that  the  alteration  of  the  lines  of  a 
school  district  would  not  change  the  prop- 
erty rights  of  the  old  district  in  a  school- 
house  thrown  outside  of  its  limits.  In  Board 
of  Health  v.  City  of  East  Saginaw,  40  Mich. 
257,  7  N.  W.  808,  land  had  been  conveyed  to 
the  board  of  health  in  trust  for  cemetery 
purposes  for  the  township  of  Buena  Vista. 
Afterwards  the  city  of  East  Saginaw  was 
Incorporated,  Including  the  cemetery.  The 
court  held  that  there  was  no  common-law 
rule  by  which  property  can  bo  transferred 
from  one  corporation  to  another  without  a 
grant,  and,  .as  there  was  no  statute,  the 
property  was  unaffected  by  the  change  of 
corporate  lines.  In  City  of  Winona  v.  School 
Dist.  No.  82,  40  Minn.  13,  41  N.  W.  539,  a 
schoolhouse,  by  the  alteration  of  the  city 
lines,  had  been  thrown  within  the  city  limits. 
It  was  held  that  the  old  district  still  retained 
title  to  the  schoolhouse.  The  opinion  of  this 
case  reviews,  exhaustively,  the  cases  which 
have  dealt  with  the  subject.  These  cases,  as 
Is  perceived,  involve  the  question  of  title  to 
schoolhouses,  cemeteries,  and  ministers' 
houses,  which,  by  reason  of  the  manner  In 
which  and  the  purpose  for  which  they  are 
usable,  may  possibly  be  distinguishable  from 
other  kinds  of  municipal  property  lying 
within  the  new  territory.  But  the  reason- 
ing upon  which  some  of  the  cases  go,  viz. 
that  there  is  no  other  way  by  which  the  old 
corporation  can  be  deprived  of  its  title,  ex- 
cept through  its  own  grant,  or  by  express 
legislation,  seems  to  Include  within  trie  rule 
announced  property  of  all  kinds. 

Opposed  to  the  theory  of  these  cases,  there 
are  dicta  of  great  weight  in  favor  of  an  op- 
posite rule  as  the  better  one,  viz.  that  prop- 
erty fixed  to  the  land  within  the  new  cor- 
poration becomes  the  property  of  that  mu- 
nicipality. The  oases  in  which  this  doctrine 
has  been  asserted  or  approved  are  the  fol- 
lowing: Hartford  Bridge  Co.  v.  East  Hart- 
ford. 16  Conn.  171;  School  Dist.  v.  Tapley, 
1  Allen,  40;  Laramie  Co.  v.  Albany  Co.,  92 
U.  S.  315;  Mt.  Pleasant  v.  Beck  with,  100  U. 
S.  525;  Board  of  Education  v.  Board  of 
Education,  30  W.  Va.  424.  4  S.  E.  640;  North 
Hempstead  v.  Hempstead,  2  Wend.  109.  In 
my  Judgment,  the  cases  which  hold  that  the 
right  to  control  this  kind  of  property  re- 
mains still  in  the  old  corporation  press  un- 
duly the  notion  that  there  must  be  an  ex- 
press grant  or  express  legislation  to  pass 
control  over  such  property  to  the  new  mu- 
nicipality. Tbe  title  held  by  a  municipality 
Is  of  a  peculiar  kind.  It  is  held  by  the  cor- 
poration as  a  trustee  for  the  public.  Mu- 
nicipal corporations  are  organized  for  the 
purpose  of  creating  agencies  for  the  pur- 
chase, construction,  and  operation  of  such 
appliances  as  are  essential  to  the  health, 
safety,  and  convenience  of  the  people  and 


their  property.  The  appliance  so  created, 
whether  engine  house,  market  house,  school, 
house,  lamps,  water  pipes,  hydrants,  or  sew- 
ers, are  so  distributed  as  to  be  of  the  most 
efficient  service  to  the  public.  They  are- 
brought  into  existence  to  be  so  used.  Now, 
when  the  territorial  limits  of  a  corporation 
are  diminished  by  the  excision  of  a  part  of 
Its  territory,  the  power  of  control  of  the  pub- 
lic agent  over  these  appliances  is  restricted 
to  the  newly-defined  limits  of  the  corpora- 
tion. This  is  admittedly  so,  unless  the  legis- 
lature does  what  is  unusual,— confers  a  pow- 
er upon  its  agents  to  act  extraterrltorinlly. 
It  is  entirely  settled  that  the  powers  of  city 
officers  are  extended  or  restricted  in  con- 
formity with  the  change  of  the  boundaries 
of  a  municipality.  Ehrgott  v.  Mayor,  etc., 
of  New  York, -96  N.  Y.  264;  St.  Louis  Gas 
Light  Co.  v.  St.  Louis,  46  Mo.  121;  Town  of 
Toledo  v.  Edens,  59  Iowa,  352,  13  N.  W.  313  r 
City  of  Cold  water  v.  Tucker,  36  Mich.  471 ; 
Strauss  v.  Town  of  Pontiac,  40  111.  301.  It 
follows,  therefore,  that  the  power  to  use  the 
property  lying  outside  of  the  boundaries  of 
the  old  corporation  for  municipal  purposes 
is  extinct.  It  Is  admitted  in  the  case  of  Wi- 
nona v.  School  Dist.  No.  82,  supra,  that  the 
old  corporation  held  only  the  bare  title  to 
the  schoolhouse,  which,  by  change  of  line, 
was  thrown  Into  the  city.  The  old  corpora- 
tion could  only  sell  it  as  It  stood.  It  could 
not  use  it  for  the  purpose  to  which  It  had 
been  built  and  devoted.  Now,  as  a  matter 
of  public  policy.  It  is  important  that  this 
kind  of  property  shall  be  continuously  em- 
ployed in  subserving  the  public  purpose  for 
which  it  was  created.  The  only  agency  ex- 
isting which  can  so  use  It  is  that  which  has 
sprung  into  existence  by  the  organization  or 
creation  of  the  new  corporation.  Now.  it 
seems  to  me  quite  as  reasonable  to  say  that 
the  legislature,  by  conferring  the  power  to 
create  the  new  corporation,  Implicitly  con- 
ferred a  power  to  employ  all  public  proper- 
ty found  within  its  limits,  as  it  is  to  say 
that  it  meant  that  this  property  should  He- 
idle.  And  if  it  be  said  that  the  new  cor- 
poration may  purchase  It,  it  Is  answered, 
"Who  is  to  fix  the  price,  and,  while  negotia- 
tions are  pending,  who  is  to  control  ond  use 
this  public  property?"  Now,  the  legislature, 
undoubtedly,  if  its  attention  was  called  to 
this  matter,  would  fix  upon  some  method, 
judicial  or  otheiwlse,  by  which  the  distribu- 
tion of  municipal  property  and  municipal 
debts  could  be  adjusted  In  all  Instances  like 
the  one  under  consideration.  But,  In  the  ab- 
sence of  such  legislation,  I  think  that  the 
doctrine  which  I  have  announced  Is  the  most 
conducive  to  the  public  Interest;  nor  Is  It, 
as  a  rule,  more  Inequitable  than  the  other. 
When  the  property  which  falls  within  the 
new  corporation  Is  still  to  be  paid  for,  It  Is, 
of  course.  Inequitable  that  the  whole  burden- 
of  payment  should  fall  upon  the  old  corpo- 
ration. But  It  Is  quite  likely  that  such  prop- 
erty, as  I  understand  is  the  case  in  respect 
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to  the  lateral  sewers,  has  been  already  paid 
for.  In  such  case,  the  people  In  the  new 
government  have  paid  their  proportion  of 
the  expenses,  and  where  the  property  is  of 
a  kind  to  be  distributed  through  the  terri- 
torial limits  of  the  old  corporation,  like  lamp 
posts,  hydrants,  water  pipes,  and  sewers.  It 
is  quite  probable  that  the  new  corporation 
gets  no  more,  by  the  alteration  of  municipal 
lines,  than  its  inhabitants  have  paid  for. 

Upon  the  assumption,  therefore,  that  the 
borough  and  the  township  are  distinct  cor- 
porations, I  am  of  the  opinion  that  the  com- 
plainants have  exhibited  no  ground  for  the. 
relief  they  claim.  The  complainants,  how- 
ever, insist  that  the  parties  to  this  suit  do 
not  stand  on  the  footing  of  distinct  munici- 
palities. The  contention  is  that  the  bor- 
ough, organized  within  the  township  limits, 
does  not  exclude  the  control  of  the  township 
over  all  the  objects  of  local  government; 
that,  like  the  city  of  Plalnfleld  and  the  vil- 
lage of  Flemlngton  and  certain  commissions, 
only  a  portion  of  the  local  government  is  con- 
fided to  it,  while  the  residue  remains  in  the 
larger  municipality.  Now,  it  is  undoubted- 
ly true  that  the  boroughs,  as  originally  form- 
ed, under  the  act  of  1873,  did  not  possess 
local  powers  coextensive  with  those  of  town- 
ships. Many  of  the  objects  of  local  govern- 
ment still  remained  In  the  township;  but 
as,  by  supplements  to  the  act  of  1S7S,  the 
powers  of  the  borough  government  were  en- 
larged from  time  to  time,  so,  pari  passu,  that 
of  the  townships  were  diminished,  and  the 
township  governments  were  necessarily  ex- 
cluded from  any  control  over  the  subjects 
which  were  thus  confided  to  the  borough 
government.  This  consequence  necessarily 
results  from  the  well-settled  doctrine  that 
there  cannot  be  two  municipal  corporations 
for  the  same  purposes,  with  coextensive 
powers  of  government,  at  the  same  time, 
over  the  same  territory.  Grant,  Corp.  18; 
Dill.  Mun.  Corp.  (3d  Ed.)  {  184;  President, 
etc.,  of  City  of  Paterson  v.  Society  for  Es- 
tablishing Useful  .Manufactures,  24  N.  J. 
Law,  385;  Rex  v.  Pasmore,  3  Term  R.  190. 
Now,  among  the  subjects  which  have  been 
confided  to  the  borough  government,  under 
supplements  to  the  general  act.  Is  that  of 
control  over  sewers.  P.  L.  1883,  p.  4C0;  Id. 
p.  271;  P.  L.  1892,  pp.  196.  a07.  The  effect 
of  Investing  boroughs  with  this  control  is  to 
exclude  the  control  of  any  other  municipal 
corporation  within  the  limits  of  the  borough. 
It  la  therefore  apparent  that  the  discussion 
with  respect  to  the  constitutionality  of  the 
act  of  1895,  which  act  purported  to  sever  the 
territory  of  the  boroughs  organized  under 
the  act  of  1878  from  the  territory  of  the 
township,  Is  unimportant;  for,  unless  all  the 
supplements  which  have  conferred  powers 
upon  the  boroughs  are  unconstitutional,  the 
act  conferring  control  over  sewers  must  be 
regarded  as  valid,  and  it,  without  further 
legislation,  excludes  the  township  from  ex- 
ercising   any    control,    in    respect    to    this 


branch  of  municipal  government,  within  tlie 
limits  of  the  borough.  I  therefore  regard 
the  two  municipalities,  in  respect  to  the  mat- 
ter no*  under  consideration,  as  entirely  dis- 
tinct This  view  strips  the  complainants. 
as  already  remarked,  of  their  right  to  relief 
under  this  bill. 

But  there  is  another  view,  not  discussed 
on  the  argument,  which  seems  to  me  to  de- 
feat the  complainants'  present  suit.  The 
borough  of  Glen  Ridge  has  indicated  its 
right  to  control  and  regulate  these  sewers 
by  an  ordinance  passed  by  its  council.  It 
has  further  indicated  It  by  permits  granted 
by  the  appropriate  officer  to  its  citizens  to 
connect  with  the  sewers.  This  appears  in 
the  bill.  The  legality  of  these  ordinances 
and  these  permits  are  reviewable  In  a  court 
of  law  by  the  writ  of  certiorari;  and,  so  far 
as  appears  in  this  case,  such  remedy  Is  en- 
tirely adequate.  No  case  of  irreparable  In- 
Jury  to  property  is  presented,  nor  Is  there 
presented  a  case  where  a  municipal  corpora- 
tion Is  illegally  attempting  to  exercise  its  cor- 
porate power  to  strip  a  citizen  of  his  proper- 
ty. In  the  absence  of  either  of  these  fea- 
tures, even  conceding  the  right  of  the  town- 
ship to  regulate  it,  there  is  no  such  Interfer- 
ence with  its  property  as  cannot  be  adequate- 
ly remedied  by  a  resort  to  a  writ  of  cer- 
tiorari. For  this  reason,  also,  I  think  the  de- 
murrer is  properly  Interposed. 


INHABITANTS      OP      TOWNSHIP      OP 
BLOOMFIELD   v.    MAYOR,    ETC.,    OF 

BOROUGH  OF  GLEN  RIDGE  et  al. 

(Court  of  Chancery  of  New  Jersey.    Feb.  24, 

1896J 

Bill   by  the  inhabitants   of  the   township  of 

Bloomfield  against  the  mayor  and  council  of  the 
borough  of  Glen  Ridge  and  others.  Heard  on 
demurrer  to  bill.    Demurrer  sustained. 

The  bill  in  this  caBe  sets  out  that  the  town- 
Bhip  of  Bloomfield  entered  into  a  contract  with 
the  Orange  Water  Company  to  bay  water  for 
city  purposes,  to  be  taken  from  the  mains  and 
hydrants  of  said  company,  already  located  in  the 
streets  of  said  township;  that  the  township  was 
to  pay  $30  per  annum  for  each  hydrant,  for  the 
term  of  8  years  and  6  months;  that  the  bor- 
ough of  Glen  Ridge  was  formed ;  that.  In  the  ter- 
ritory included  within  Glen  Ridge,  48  of  the 
hydrants  were  set;  and  that,  after  the  organiza- 
tion of  the  borough  of  Glen  Ridge,  it  passed  an 
ordinance  regulating  the  use  of  these  hydrants, 
which  ordinance  deprives  the  township  of  Bloom- 
field, not  only  of  the  exclusive  use  of  these  hy- 
drants, but  of  any  use  of  them.  The  prayers  are 
that  the  defendants  may  be  enjoined  from  con- 
trolling or  regulating  these  hydrants,  or  from  in- 
terfering with  the  complainant  in  its  use  of  said 
hydrants. 

George  S.  Hilton,  for  complainant  Joseph  G. 
Gallagher  and  Joseph  Coult,  for  defendants. 

REED.  V.  C.  (after  stating  the  facts).  The 
same  principles  are  involved  in  this  case  as  in 
the  preceding  case.  33  Atl.  925.  For  the  reasons 
there  given,  I  conclude  that  the  control  over  the 
hydrants,  which,  by  the  alteration  of  the  town- 
ship lines,  are  thrown  Into  the  borough  110111?. 
passed  to  the  borough  government    The  borough 
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s  the  right  to  control  hydrants.  P.  L.  1878, 
407.  {  12,  subsee.  2.  siftd.  5;  P.  L.  1888,  p. 
6.  The  township  being  stripped  of  its  right  to 
ntrol  them,  it  has  no  footing  to  ask  this  court 
enjoin  the  defendants  from  doing  so,  or  from 
terfering  with  the  complainant  in  doing  so. 
«:ree  will  be  advised  for  the  demurrants. 


SKILLMAN  t.  WIEGAND. 

(Court  of  Chancery  of  New  Jersey.    Feb.  17, 
18960 

3irr— Evidbncb— Deposit  in  Savings  Bank. 

1.  Where  an  account  is  opened  and  money 
posited  by  a  father  in  the  joint  names  of  him- 
If  and  his  child  in  a  savings  bank  whose  by- 
as  provide  for  the  issuing  of  a  pass  book  to 
eh  depositor,  and  require  its  production  when 
>aey  is  drawn,  the  question  whether  the  tu- 
ition of  the  parent  is  to  create  a  joint  estate, 
th  absolute  right  of  survivorship,  or  merely  to 
ike  the  child  his  agent  for  convenience  in  draw- 
t  the  money,  is  to  be  determined  by  the  dr- 
mstances  of  the  case  and  the  conduct  and  dec- 
•ations  of  the  parent. 

_  2.  Where  it  clearly  appears  that  such  de- 
sit  is  made  merely  for  the  convenience  of  the 
rent  in  drawing  money,  and  not  with  the  in- 
ntion  to  make  a  gift  to  the  child  in  case  of  its 
rviving  the  parent,  a  subsequent  change  of 
mention  and  determination  to  make  a  gift  to  the 
ild  must  be  proven  by  clear  and  satisfactory  evi- 
nce. The  mere  permitting  the  account  to  re- 
lin  in  joint  names,  and  loose  declarations  in- 
bating  a  gift,  are  not  sufficient. 
(Syllabus  by  the  Court.) 

Bill  by  Frederick  V.  D.  Skillman.  executor, 
:ain8t  Lizzie  A.  Wiegand,  to  declare  as  to 
bether  a  gift  was  created  or  not.  Decree 
r  complainant. 

Mr.  Manning,  for  complainant.  Mr.  Puster, 
r  defendant 


PITNEY.  V.  C.  The  contest  in  this  cause 
over  the  sun>  of  52.776.99,  drawn  by  the 
fendant,  Mrs.  Wiegand,  out  of  the  Provl- 
nt  Institution  for  Savings,  known  as  the 
Jee  Hive  Bank,"  In  Jersey  City,  the  day  he- 
re the  death  of  the  complainant's  testator, 
benezer  King.  The  money  at  the  time 
sod  on  the  books  of  the  bank,  as  shown  by 
e  pass  book,  in  the  Joint  names  of  the  tes- 
tor  and  the  defendant,  by  her  maiden  name 
Lizzie  A.  King.  She  was  the  testator's 
iUgbter.  He  died  on  the  29th  of  September, 
91,  at  her  house,  iu  Jersey  City,  in  his 
Khty-second  year.  .The  by-laws  of  the  bank 
©vide  that  the  pass  book  held  by  the  depos- 
»r  must  be  produced  when  money  is  drawn. 
:ie  bill  alleges  that  the  bank  account  was 
tened  by  the  testator  in  1875,  and  that  all 
e  moneys  deposited  therein  were  his  own 
oneys.  and  not  those  of  the  defendant;  that 
e  testator, '  for  convenience  to  himself,  so 
at  moneys  could  be  drawn  therefrom  with- 
it  his  personal  presence  at  the  bank,  caused 
e  name  of  his  daughter  to  be  joined  with 
s  own  in  the  pass  book.  The  answer  ad- 
its that  the  account  vas  opened  in  the  joint 
v. 33  a.  no.  19— 59 


names,  so  that  drafts  could  be  obtained  with- 
out testator's  personal  attendance  at  the  bank, 
but  denies  that  this  was  done  for  the  sole 
convenience  of  testatoi  The  answer  does  not 
deny  the  express  charge  in  the  bill  that  the 
moreys  deposited  to  the  Joint  account  were 
at  the  time  of  such  deposit  the  moneys  of  the 
testator.  The  answer  further  states  that  the 
defendant  drew  the  amount  In  question  from 
the  bank  by  both  the  implied  and  expressed 
consent  and  knowledge  of  the  testator.  It 
further  states  that  the  account  was  kept  in 
the  joint  names  of  the  defendant  and  her  fa- 
ther, so  that,  In  case  of  the  death  of  either  of 
the  said  parties,  the  survivor  could  draw  the 
amount  due  thereon,  and  close  the  same,  with- 
out the  expense  of  administration  or  other  le-- 
gal  steps.  It  further  charges  and  Insists  that 
the  said  deposits  were  made  for  the  sole  ben- 
efit of  the  defendant,  and  that  she  drew  the 
amount  by  her  father's  special  instance  and 
request,  made  to  her  personally  on  the  day 
that  she  drew  the  same. 

The  following  facts  appeared:  For  many 
years  prior  to  the  1st  of  January,  1891,  the 
testator  had  been  employed  at  Jersey  City 
at  a  salary.  His  bank  account  commenced 
on  the  2d  of  December,  1875,  with  a  deposit 
of  $100,  and  increased  by  subsequent  depos- 
its, mainly  in  small  sums,  and  additions  of 
Interest,  from  month  to  month,  and  year  to 
year,  until  it  amounted,  on  the  28th  of  Sep- 
tember, 1891,  to  $2,776.99.  He  appears  to 
have  been  a  widower  for  many  years,  and 
to  have  kept  house,  one  or  more  of  his  daugh- 
ters acting'  as  housekeeper,  up  to  the  1st  of 
May,  1891,  when  he  broke  up  housekeeping, 
and  went  to  live  with  his  daughter  Mrs.  Wie- 
gand. His  family  consisted  at  first  of  four 
daughters  and  two  sons,  but  the  sons  dying, 
and,  as  1  infer,  without  issue,  there  remained 
the  four  daughters,  viz.  Mrs.  Sarah  Skillman 
(the  wife  of  complainant),  Mrs.  Minnie  Le- 
mont,  Mrs.  Lizzie  Wiegand,  and  Matilda 
King,  a  helpless  cripple  and  Invalid,  who  al- 
ways lived  with  her  father.  Mrs.  Leinont 
was  twice  married;  became  a  widow  in  1881, 
when  she  came  home  and  lived  with  her 
father.  Shortly  after  that,  Mrs.  Wiegand 
married,  and  went  to  Philadelphia,  and  lived 
there  until  May.  1891.  In  March,  1891,  Mrs. 
Leinont  married  a  second  time,  and  later 
went  to  live  with  her  present  husband,  leav- 
ing her  father  without  any  housekeeper  ex- 
cept Matilda,  who  was  unable  to  perform  the 
duties  thereof.  Shortly  after  Mrs.  Lemoijt's 
marriage,  Mrs.  Wiegand  bought  a  house  In 
Jersey  City,  and  took  her  father  and  Matil- 
da to  live  with  her.  The  proofs  show  that 
the  bank  account  was  originally  opened  In 
the  name  of  the  testator  alone,  and  that  sev- 
eral years  afterwards  he  caused  his  daugh- 
ter Lizzie  A.  King's  name  to  be  inserted  in 
the  original  book.  His  object  and  purpose 
in  making  this  change  were  not  shown  by 
direct  evidence,  but  the  circumstances  show 
that  it  was  done,  not  for  the  purpose  of 


Digitized  by 


Google 


930 


ATLANTIC  REPORTER.  Vol.  3a 


(N.  J. 


making  a  gift  to  Miss  King  or  creating  a 
Joint  estate  with  the  right  of  survivorship, 
but  merely  for  convenience  for  drawing 
money.  In  point  of  fact,  he  retained  pos- 
session of  the  book,  and  treated  the  money  : 
on  deposit  as  Ms  Individual  exclusive  prop- 
erty, up  to  at  least  a  very  short  time  before  { 
he  died.  His  declarations  and  conduct  all  ] 
point  in  that  direction,  and  they  are  compe-  | 
tent  for  that  purpose,  as  the  authorities  all 
agree,  especially  as  evidence  was  given  by  | 
the  defense  of  the  same  character.  Be  that  ! 
as  it  may,  no  objection  was  made  to  their  i 
introduction.  The  deposit  In  bank  constl-  J 
tuted  his  whole  property,  with  the  exception 
of  a  small  house  and  lot,  which  rented  for 
$18  a  month,  subject  to  a  tax  of  $55,  equal  to 
$4.50  a  month,  and  subject  to  repairs  and  in- 
surance, which  would  reduce  its  net  rent  to 
not  more  than  $12  a  month.  On  the  13th  of 
January,  1891,  while  still  living  In  his  own 
house  with  his  daughters  Mrs.  Lemont  and 
Matilda,  he  made  his  will,  giving  everything 
that  he  bad,  both  real  and  personal,  to  his 
daughter  Matilda,  her  heirs  and  assigns, 
forever,  and  then  appointed  the  complain- 
ant, his  son-in-law,  his  executor,  adding 
these  words:  "And  I  direct  his  attention  to 
the  fact  of  there  being  money  to  my  credit 
in  the  Provident  Institution  for  Savings,  in 
Jersey  City."  Before  and  after  the  time  of 
making  this  will,  he  declared  that  his  inten- 
tion was  that  his  whole  estate,  including  the 
money  in  bank,  should  go  to  his  daughter 
Matilda,  giving  as  a  reason  that  she  was 
helpless,  and  that  his  other  children  were 
provided  for;  and  such  intention  and  desire 
were  a  matter  of  general  talk  and  under- 
standing among  all  the  children,  and,  1  am 
satisfied,  were  known  by  the  defendant,  Mrs. 
Wiegand.  At  the  execution  of  the  will,  tes- 
tator was  advised  by  the  counsel  who  drew 
and  witnessed  It  that  it  would  be  prudent 
for  him  to  have  the  bank  deposit  put  in 
his  Individual  name,  and  afterwards,  in  the 
mouth  of  March,  he  took  the  pass  book  to 
the  bank  for  that  purpose;  but,  upon  being 
informed  by  the  officers  that  such  change 
would  involve  a  loss  of  Interest  (the  regular 
dividend  days  being  the  1st  of  January  and 
the  1st  of  July),  he  refrained,  and  left  It 
standing  In  the  joint  names  of  himself  and 
daughter.  About  the  1st  of  April,  1891,  aft- 
er the  marriage  of  Mrs.  Lemont,  Mrs.  Wie- 
gand determined  to  purchase  a  house  in  Jer- 
sey City,  and  move  there,  and  to  that  end 
wrote  her  sister  Mrs.  Sklllman  to  make  a 
contract  to  purchase  a  certain  house,  and  to 
procure  from  her  father  the  down  money 
necessary  for  that  purpose;  and,  at  Mrs. 
Skillman's  request,  testator  went  to  the  bank 
on  the  Sth  of  April,  and  drew  $150,  and  hand- 
ed $100  of  it  to  Mrs.  Sklllman,  for  the  pur- 
pose of  securing  the  contract  for  the  house, 
but  upon  the  express  condition  that  it  was  to 
be  repaid  to  him.  and  it  was  repaid  to  him 
by  Mrs.  Sklllman,  who  procured  It  from  the 
defendant.    This  was  the  last  money  drawn 


from  the  account  until  September  28,  1881. 
The  semiannual  dividend  of  interest  was 
credited  as  of  the  1st  of  July,  and  by  the 
draft  on  September  28,  1891,  interest  from 
July  1st  was  lost.  The  testator  was,  appar- 
ently, taken  sick,  and  obliged  to  take  to  his 
bed,  only  a  few  days  before  he  died.  One  of 
the  complainant's  witnesses  saw  him  the  day 
before  he  died,  and  found  him  hardly  able 
to  speak.  Beyond  that  evidence  none  is 
given  as  to  his  physical  and  mental  condi- 
tion during  the  last  few  days  of  his  life,  nor 
as  to  how  the  pass  book  came  into  the  pos- 
session and  under  the  immediate  control  of 
the  defendant,  nor  what  induced  her  to  go 
to  the  bank  and  draw  the  money  at  the  time 
she  did.  No  evidence  was  given  In  support 
of  the  allegation  of  the  answer  that  defend- 
ant drew  the  money  by  the  request  of  her 
father.  The  executor,  after  the  funeral,  as- 
certained that  the  money  had  been  drawn 
the  day  before  the  testator's  death,  and  then, 
with  a  witness,  called  on  Mrs.  Wiegand,  and 
demanded  the  money.  She  declined  to  give 
it  He  then  spoke  of  the  bill  for  the  burial 
lot  and  the  funeral  expenses  which  he  had 
paid,  and  she  Intimated  that  they  would  be 
paid,  but  declined  to  give  him  the  money. 
Neither  in  that  conversation  nor  in  any  other 
did  she  at  any  time  state  on  what  ground 
her  claim  to  keep  the  money  rested,  but  stat- 
ed as  a  reason  why  she  would  not  give  It  up 
that  she  was  unwilling  it  should  go  Into  the 
hands  of  the  complainant  and  his  wife 
Matilda  King  left  Mrs.  Wiegand  voluntarily 
shortly  after  her  father's  death,  and  went 
to  the  Skillmans  to  live.  Evidence  was  giv- 
en of  declarations  by  the  testator  made  a 
few  weeks  before  he  died  that  "they"  had 
compelled  him  to  make  a  will,  but  that  Liz- 
zie "would  down  them  all."  The  evidence 
falls  to  indicate  that  the  least  pressure  was 
brought  to  bear  upon  the  testator  to  make 
the  will.  On  the  contrary,  it  seems  to  hare 
been  strictly  in  accordance  with  both  his 
wishes  and  duty. 

The  question  in  this  class  of  cases  is 
whether  it  was  the  intention  of  the  creator 
of  the  joint  estate  to  give  to  his  joint  tenant 
the  right  of  survivorship,  or  whether  the 
title  was  so  vested  in  him  in  trust  for  the 
creator.  Where  the  creator  stands  in  the  re- 
lation of  parent  towards  the  joint  tenant,  the 
usual  presumption  is  that  the  arrangement 
and  intention  were  that*  the  parent  was  to 
have  the  sole  use  for  his  life,  with  right  of 
survivorship,  and  the  child  was  to  have  the 
right  of  survivorship.  Such  arrangements 
have  been  quite  common  in  England  In  deal- 
ing with  stocks  of  various  kinds,  where  they 
have  been  used  to  evade  legacy  duty  and  pro- 
bate fees;  but,  in  the  absence  of  the  parental 
relation,  the  presumption  is  that  the  donee 
of  the  joint  tenancy  holds  as  trustee  for  the 
creator.  In  all  cases,  however,  of  personalty, 
the  courts  look  at  the  circumstances  and  dec- 
larations of  the  creator  of  the  joint  estate, 
made  both  before  and  after  its  creation,  in  or- 
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der  to  determine  whether  It  was  made  in 
trust  for  the  creator  or  am  a  gift  -with  right 
of  survivorship. 

The  authorities  show  that  the  courts  are 
Jess  disposed  to  infer  a  gift  from  the  deposit 
of  money  In  the  joint  names  of  the  owner 
and  another  than  in  the  case  of  vesting  stocks 
In  such  joint  names.  The  reason  of  this  is 
obvious.  Stock  of  any  kind  is  an  Invest- 
ment, and  the  certificate  is  not  the  evidence 
of  a  debt,  but  of  an  interest  in  some  business 
enterprise,  and  there  Is  little  or  no  room  for 
the  motive  of  convenience.  On  the  other 
hand,  and  especially  In  view  of  the  well- 
known  practice  of  savings  banks  to  paymoney 
only  upon  the  presentation  by  the  depositor 
In  person  of  his  or  her  pass  book,  the  mo- 
tive of  convenience  In  drawing  money  with- 
out personal  attendance  becomes  at  once  prom- 
inent and  a  not  uncommon  purpose  in  the 
placing  of  moneys  in  bank  to  joint  account. 
The  effect  of  the  creation  of  such  joint  ac- 
count Is,  In  such  cases,  simply  to  make  the 
one  party  the  agent  of  the  other  to  draw  the 
money;  and.  In  case  of  a  savings  bank,  the 
proprietor  of  the  fund,  by  retaining  the  pass 
book  in  his  possession,  retains  complete  con- 
trol of  It. 

The  competency  of  the  declarations  of  the 
creator  of  the  joint  estate,  made  both  before 
and  after  its  creation,  to  show  his  or  her  in- 
tention, is  sustained  by  the  following  authori- 
ties: George  v.  Howard,  7  Price,  046;  Rider 
v.  Kidder,  10  Ves.  360;  Kilpin  v.  Lamb,  1 
Mylne  &  K.  620-  Garrick  v.  Taylor,  29  Beav. 
79,  7  Jur.  (N.  S.)  116,  and  30  Law  J.  Ch.  211, 
and.  on  appeal,  4  De  Gex,  F.  &  J.  159,  7  Jur. 
(N.  S.)  1174,  and  31  Law  J.  Ch.  68;  Whitney 
t.  Wheeler,  116  Mass.  490.  In  Kilpin  v. 
Lamb  (1833)  1  Mylne  &  K.  520,  a  wealthy 
gentleman,  named  Widmore,  had  an  Illegiti- 
mate, but  acknowledged,  daughter,  who  had 
married  a  Mr.  Kilpin,  and  had  four  children, 
who  were  the  acknowledged  grandchildren 
of  Mr.  Widmore.  On  August  25,  1820,  he 
transferred  £900  per  annum,  long  annuities, 
into  the  joint  names  of  himself,  Mr.  and  Mrs. 
Kilpin.  and  their  son  James  (W.)  Kilpin.  At 
the  same  time  he  made  the  following  entries 
in  bis  memorandum  book  or  journal  (page 
525):  "Transfer  of  £900  per  annum,  long  an- 
nuity, by  Messrs.  Ladbroke  &  Co.,  from  my 
name  to  myself,  Mr.  Kilpin,  Mrs.  Kilpin,  and 
James  Kilpin,  made  August  25th,  for  my  use 
during  my  life,  then"  to  Mr.  Kilpin  and  Mrs. 
Kilpin,  for  the  benefit  of  their  children  equal- 
ly at  the  age  of  twenty-one."  "L.  A.  £900 
per  annum.  I  think  James  should  now  relin- 
quish, and  give  up  all  interest  In  the  above. 
January  18th,  1821."  "James  is  amply  pro- 
vided for  under  my  will.  He  will  not  have 
occasion  beyond  that.  January  21."  "Equi- 
table division  of  £900  per  annum,  long  annui- 
ty; one-third  for  life  to  Mr.  and  Mrs.  Kilpin 
or  tbe  survlvo*-;  then  to  become  the  property 
of  W.  H.  Kilpin  and  C.  J.  Kilpin,  it  being 
allowed  to  James  Widmore  Kilpin  to  take 
£1.000   out   and   out.     January   12th,   1822." 


In  addition  to  these  written  declarations,  di- 
vers verbal  declarations  made  by  Widmore 
after  the  creation  of  the  Joint  estate  as  to 
those  long  annuities,  and  also  as  to  other 
stocks  involved  In  the  suit  of  Kilpin  v.  Kil- 
pin, 1  Mylne  &  K.  520,  heard  at  the  same 
time,  were  proven  and  read  in  evidence.  Be- 
tween this  last  date  and  July  26,  1825,  Mr. 
Kilpin,  the  husband,  and  James  W.  Kilpin, 
died,  leaving  James  Widmore,  the  donor,  and 
Mrs.  Kilpin  surviving.  On  that  date,  July 
26,  1825,  Widmore  made  a  codicil  to  his  will, 
by  which  he  bequeathed  the  long  annuities 
to  bis  executors  in  trust  for  his  two  grand- 
children William  and  James  Kilpin,  the  com- 
plainants, declaring  that  he  had  placed  the 
stock  in  the  joint  names  of  himself  and  Mr. 
and  Mrs.  Kilpin  and  James  W.  Kilpin  In 
trust,  and  directed  his  executors  to  obtain 
possession  of  the  stock.  The  daughter  sur- 
vived her  father,  and  claimed  the  stock  as 
survivor.  She  died  pending  suit,  and  her 
executor,  Lamb,  was  made  defendant  in  her 
stead.  The  decree  was  In  favor  of  the  chil- 
dren, the  complainants,  first,  by  Sir  John 
Leach,  M.  R.,  and  afterwards  by  Lord 
Brougham  on  appeal;  and  the  declarations 
of  the  testator,  both  oral  and  written,  were 
relied  on  by  complainants.  The  case,  in  Its 
material  aspects,  is  much  like  that  under  con- 
sideration. In  Garrick  v.  Taylor,  supra,  the 
question  was  as  to  the  right  of  survivorship 
to. 40  shares  of  bank  stock  which  had  been 
transferred  by  a  Mrs.  Grazebrook  into  the 
joint  names  of  herself  and  a  Miss  Leigh. 
Evidence  was  admitted  of  the  declarations  of 
Mrs.  Grazebrook  as  to  her  object  in  so  trans- 
ferring the  shares,  and  It  was  held,  first  by 
the  master  of  the  rolls,  and  afterwards,  on 
appeal,  by  the  lord  justices  (Knight  Bruce 
dubitante),  that  the  survivor  -was  entitled. 
The  decision  was  based  upon  the  effect  of  the 
parol  declarations  of  Mrs.  Grazebrook.  Miss 
Leigh  had  lived  many  years  with,  and  been 
supported  by,  Mrs.  Grazebrook,  and  called 
her  "aunt."  In  the  more  recent  case  of 
Fowkes  v.  Pascoe  (1875)  10  Ch.  App.343,  a  rich 
lady,  who  had  large  sums  of  stock  standing  In 
her  name,  and  who  had  no  children  or  descend- 
ants, and  centered  her  affection  upon  the  chil- 
dren of  her  deceased  son's  widow  by  a  second 
marriage,  purchased  from  time  to  time  small 
amounts  of  stock,  and  had  it  transferred  to 
the  joint  names  of  herself  and  a  son  of  her 
daughter-in-law.  who  had  lived  with  her  and 
was  supported  by  her.  Sir  George  Jessel,  as 
master  of  the  rolls,  held  him  as  a  trustee  for 
her  executors,  but  the  lord  justices  gave  him 
the  stock  upon  Inferences  drawn  from  tbe 
circumstances  of  the  ease.  In  Marshal  v. 
CrutweU  (1875)  L.  R.  20  Eq.  328,  there  was  a 
bauk  account  opened  by  a  husband  In  the 
joint  names  of  himself  and  wife,  and  so  kept 
by  successive  deposits  and  drafts.  The  bal- 
ance due  upon  it  at  his  death  she  claimed  as 
his  survivor.  Sir  George  Jessei.  as  master 
of  the  rolls,  gave  it  to  the  husband's  e«tate, 
upon  the  Inference  from  the  evidence  that  It 
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was  kept  in  their  joint  names  for  convenience 
In  drawing  money.  He  states  the  law  thus: 
"The  mere  circumstance  that  the  name  of  a 
child  or  a  wife  is  inserted  on  the  occnslon  of 
a  purchase  of  stock  is  not  sufficient  to  rebut 
a  resulting  trust  In  favor  of  the  purchaser  if 
the  surrounding  circumstances  lead  to  the 
conclusion  that  a  trust  was  intended.  Al- 
though a  purchase  in  the  name  of  a  wife  or  a 
child,  if  altogether  unexplained,  will  be 
deemed  a  gift,  yet  you  may  take  surrounding 
circumstances  Into  consideration,  so  as  to 
say  that  It  Is  a  trust,  not  a  gift.  So,  in  the 
case  of  a  stranger,  you  may  take  surrounding 
circumstances  into  consideration,  so  as  to 
say  that  a  purchase  iu  his  name  is  a  gift,  not 
a  trust"  In  Re  Gadbury  (1863)  32  Law  J.Ch. 
780,  government  stocks  were  purchased  with 
the  money  of  a  husband  in  the  joint  names 
of  the  husband  and  wife.  Before  his  death, 
a,  portion  of  it  was  sold  out  by  the  joint  act 
of  the  husband  and  wife,  and  the  money  tak- 
en by  the  wife,  and  in  her  possession  In  the 
house  at  the  time  of  his  death.  It  was  held 
that  the  money  so  drawn  belonged  to  the 
husband's  estate,  but  that  the  stock  remain- 
ing belonged  to  her  by  survivorship. 

In  our  own  state  we  have  the  case  of 
Schick  v.  Grote,  42  N.  J.  Eq.  352,  7  Atl.  852, 
decided  by  Chancellor  Runyon  in  the  pre- 
rogative court.  There  a  husband  deposited 
moneys  in  a  savings  bank  to  the  credit  of 
himself  and  wife,  who  survived  him,  and 
took  out  letters  of  administration  on  his  es- 
tate. The  question  was  whether  she  should 
be  charged,  as  administratrix,  with  the  mon- 
ey standing  at  his  death  to  their  joint  ac- 
count. The  learned  chancellor,  affirming 
the  orphans'  court,  held  that  she  must  be  so 
charged,  basing  his  judgment  on  the  ground 
that  the  circumstances  showed  that  the  case 
in  its  inception  was  one  of  trust  for  himself, 
and  not  of  gift  to  his  wife.  He  further 
found  that  the  evidence  failed  to  show  with 
sufficient  clearness  that  there  was  any  sub- 
sequent change  of  the  equitable  title  by  a 
gift  from  the  husband  to  the  wife.  There 
were  In  that  case,  as  here,  declarations  by 
the  husband,  sworn  to  by  a  witness,  which 
tended  to  show  a  subsequent  gift.  The 
learned  chancellor  cites  Brown  v.  Brown,  23 
Barb.  565,  and  Marshal  v.  Crutwell.  supra, 
and  both  are  strongly  in  point.  In  the  for- 
mer the  court  found  that  It  was  probably 
the  desire  of  the  husband  that  bis  wife 
should  have  the  fund  as  bis  survivor,  but 
that  he  had  not  taken  the  proper  means  to 
perfect  the  gift.  To  the.  same  effect  are 
Taylor  v.  Henry,  48  Md.  550,  and  In  re  Bolin, 
136  X.  Y.  177,  32  N.  E.  626;  and  see  Thornt. 
Gifts,  |  335.  Other  authorities  are  cited  in 
21  Am.  &  Eng.  Enc.  Law,  p.  730. 

The  evidence  in  this  case  shows  clearly 
that  the  joint  account  was  opened  and  main- 
tained by  the  testator  solely  for  convenience, 
and  that  it  was  not  at  any  time  prior  to 
May  1,  1891,  the  intention  of  the  testator 
to  make  a  gift  of  the  fund  to  the  defendant. 


The  testator  lived  with  defendant  from  May 
to  the  date  of  his  death,  and  upon  his  death- 
bed was  under  her  complete  control;  so  tbat 
she  bad  ample  opportunity  to  obtain  pos- 
session of  the  pass  book  without  bis  consent. 
By  her  answer,  she  fixed  the  date  of  the  act- 
ual tradition  by  her  father  to  her  of  the 
pass  book,  and  direction  to  draw  and  keep 
the  fund,  on  the  day  before  his  death.  No 
proof  was  offered  of  such  tradition  or  direc- 
tion to  draw  the  money,  though  her  husband 
was  living  with  her.  and  was  an  available 
witness.  Moreover,  when  called  upon  for 
the  money  by  the  complainant,  she  did  not 
put  herself  on  the  ground  of  a  recent  gift 
of  the  money. 

Reliance  is  placed,  for  proof  of  the  intention 
to  give,  upon  certain  declarations  made  by 
testator  a  few  weeks  before  his  death.  Ap- 
plying to  these  declarations  the  rules  adopt- 
ed in  the  cases  last  above  cited,  and  by  the 
court  of  errors  and  appeals  in  Smith  v.  Bur- 
net, 35  N.  J.  Eq.  314,  at  page  323,  I  come  to 
the  conclusion  tbat  they  are  insufficient  to 
prove  a  gift.  They  were  proven  by  the  hus- 
band of  the  defendant  and  a  nephew  of  the 
testator,  John  King,  and  his  housekeeper. 
Miss  Closs.  They  amount  to  no  more  than 
this:  that  the  house  devised  was  enough  to 
support  Matilda,  and  also  that  the  defendant 
would  "down  them  all,"  or  "beat  them  all." 
There  is  no  proof  of  any  declaration  of  gift 
to  the  defendant  or  In  her  presence,  nor  of 
any  delivery  of  the  pass  book,  which,  as  we 
have  seen,  was  In  his  hands  up  to  the  date 
of  the  withdrawal  of  the  money. 

No  question  was  raised  as  to  the  jurisdic- 
tion of  this  court.  Counsel,  no  doubt,  relied 
upon  the  fact  that  a  trust  and  accounting 
were  Involved. 

I  will  advise  a  decree  that  the  defendant 
pay  to  the  complainant  the  sum  of  $2,776.99, 
with  Interest  from  the  28th  of  September, 
1891.    Complainant  is  entitled  to  costs. 


LEWIS  v.  PENNSYLVANIA  R.  CO. 

(Court  of  Chancery  of  New  Jersey.    Feb.  18, 

1896.) 

Abutting  Owners— Rights  in   Sthbbt — Prelimi- 
nary Injunction. 

1.  It  is  sufficient,  in  a  bill  for  an  injunction 
to  restrain  a  steam-railroad  company  from  lay- 
ing its  tracks  on  the  land  of  the  complainant,  to 
allege  that  the  complainant  is  the  owner  and  oc- 
cupant of  the  premises,  giving  the  boundaries 
thereof,  without  introducing  the  chain  of  title 
under  which  he  holds. 

2.  Since  the  courts  of  law  have  decided  that 
a  conveyance  ot  lands  adjacent  to  the  public 
street  by  courses  and  distances  which  begin  in 
and  run  along  the  side  of  such  street  only  are 
presumed  »o  carry -the  title  to  the  center  of  such 
street,  nnkss  the  contrary  appears  by  express 
statement  or  necessary  implication,  a  court  of 
equity  is  justified  iu  awarding  a  preliminary  in- 
junction, restrain!  tg  a  steam-railroad  company 
from  laying  its  tracks  in  said  street  between 
Baid  adjacent  lots  and  the  center  line  of  the 
Btreet,  until  it  shall  have  made  compensation  to 
such  owner  for  his.  damages. 

(Syllabus  by  the  Court) 
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Bill  by  Griffith  Lewis  against  the  Jt'ennsyl- 
ranla  Railroad  Company,  wherein  an  order 
issued  to  show  cause  why  a  preliminary  In- 
junction should  not  be  granted.  Order  made 
ibsolute. 


J.  J.   Crandall,  for  complainant. 
Saskill,  for  defendant 


J.    H. 


BIRD,  V.  C.  The  bill  In  this  case  states 
hat  the  complainant,  Lewis,  Is  the  owner 
>f  a  lot  of  land  In  the  city  of  Burlington 
aclng  upon  Broad  street;  that  be  is  In  the 
xjssession  of  his  said  lot  by  his  tenant;  that 
he  defendant  has  for  many  years  had  the 
lossesslon  of  the  center  of  said  Broad  street 
>y  its  tracks,  upon  which  it  has  run  its  en- 
gines and  cars;  that  said  company  has  com- 
oenced  to  lay  a  second  track  upon  said 
Jroad  street,  along  its  present  track,  and  on 
he  side  thereof  next  to  the  lot  and  dwelling 
louse  of  Lewis;  and  threatens,  without  leave 
f  Lewis,  and  without  condemnation  of  the 
Ights  and  Interests  of  Lewis,  to  proceed  and 
aake  excavations  and  lay  its  said  second 
rack  upon  his  land  In  front  of  and  opposite 
lis  said  dwelling.  To  prevent  this  Invasion 
f  what  he  claims  to  be  his  rights  he  asks 
n  injunction  restraining  the  defendant  from 
Toceeding  with  the  construction  of  such 
econd  track 

By  way  of  defense,  among  other  things,  it 
» insisted  that  the  bill  is  radically  defective, 
1  that  it  does  not  show  any  ownership  or 
itle  to  the  premises  in  question  in  I^ewis. 
'he  language  of  the  bill  Is  that  be  "is  the 
wner  and  occupier  by  his  tenant  of  all  that 
ertaln  lot  of  land,  with  dwelling  house  Bit- 
ate  thereon,  being  in  the  said  city  of  Bur- 
ngton,"  following  with  the  description  by 
ourses  and  distances.  This  makes  it  nec- 
ssary  to  decide  whether  or  not  good  plead- 
ig  In  a  court  of  equity  requires  the  com- 
lalnant  who  seeks  to  establish  his  rights 
gainst  a  supposed  trespasser  or  Intruder  to 
H  forth  Ir  bis  bill  the  instruments  of  con- 
eyance.  under  and  by  virtue  of  which  he 
>  possessed  of  the  title.  Unless  more  cer- 
ilnty  In  this  regard  be  required  than  in 
ctions  of  ejectment,  the  bill  of  complaint 
i  this  respect  is  sufficient.  In  actions  of 
lectment  only  such  certainty  is  required  as 
ill  "apprise  the  defendant  of  their  descrlp- 
on  and  situation,  so  that  from  such  de- 
sriptlon  possession  thereof  may  be  dellv- 
red."  See  Revision,  p.  320,  i  5;  Id.,  p. 
VI.  $  1U.  Reason  would  seem  to  dictate 
tat,  if  nothing  more  be  required  when  the 
Tsolute  possession  of  land  is  claimed  by  a 
tigant.  the  like  description  would  suffice 
hen  the  person  in  possession  seeks  protec- 
on  against  a  trespasser.  The  general  doc- 
ine  is  that  certainty  to  a  common  intent  is 
ifficlent,  and  that  averments  In  a  bill  of 
>mplaint  need  not  be  more  precise  than 
*> larations  in  actions  at  law.  Faterson  & 
.  V..  R.  Co.  v.  Mayo  ,  etc.,  of  Jersey  City.  9  N. 

Eq.  434,  437.    Indeed,  the  rules  of  plead- 


ing in  a  court  of  equity,  it  has  been  said, 
are  not  so  technical  and  precise  as  In  courts 
of  law.  Marselis  v.  (anal  &  Banking  Co., 
1  N.  J.  Bq.  81;  Cornelius  v.  Halsey.  11  N.  J. 
Eq.  28.  In  Johnson  v.  Vail,  14  N.  J.  Eq. 
423,  It  was  held:  "But  when  the  bill  con- 
tains an  express  averment  that  the  title  to 
the  real  estate  now  occupied  by  the  complain- 
ant is  in  her,  and  that  the  purchase  money 
was  paid  out  cf  her  separate  estate,  the  bill 
Is  not  wanting  In  equity  merely  because  It 
does  not  show  with  legal  precision  how  the 
land  originally  became  her  separate  estate." 
It  would  seem,  therefore,  that  the  claim  of 
the  complainant  Is  set  forth  with  sufficient 
certainty  in  the  respect  indicated. 

But  another  objection  was  raised  to  the  al- 
legations In  the  bill  of  a  like  nature.  The 
threatened  invasion  Is  in  the  public  highway, 
over  land  to  which  the  complainant  claims  ti- 
tle. The  lnsistment  is  that  there  is  a  lack 
of  certainty  or  comprehensiveness  in  the  alle- 
gations of  the  bill  In  this  particular,  since  the 
metes  and  bounds  given  do  not  include  that 
portion  of  the  territory  which  Is  Included  In 
the  public  street.  The  object  of  the  bill  and 
the  nature  of  the  controversy  being  so  palpa- 
ble, If  the  expressions  used  do  not  comprehend 
the  entire  tract,  thera  le  no  reason  why  there 
should  not  be  an  amendment,  which  will  re- 
move all  appearance  of  doubt.  An  amend- 
ment equally  broad  was  adopted  at  the  in- 
stance of  this  defendant  in  the  case  of  Penn- 
sylvania R.  Co.  v.  United  States  Pipe-Line 
Co.  (during  the  present  term)  33  Atl.  809. 
Taking  the  allegations  of  the  bill,  sustained 
as  they  are  by  proof,  as  true,  will  any  rights 
of  the  complainant  be  Invaded  In  case  the 
threatened  action  of  the  defendant  should  be 
carried  out?  This  depends  upon  the  extent  of 
his  title.  '  The  claim  is  that  his  title  extends 
to  the  middle  of  the  street.  If  this  be  so,  It 
is  practically  admitted  that  the  construction 
of  the  additional  track  will  cover  a  portion 
of  the  land  so  claimed.  In  the  case  of  Hlg- 
bee  v.  Transportation  Co.,  20  N.  J.  Eq.  435, 
437,  It  appears  that  Chancellor  Zabriskte  had 
a  similar  question  before  him  for  considera- 
tion, in  which  it  was  objected  that  the  title 
to  Broad  street  was  In  the  municipal  author- 
ities or  in  the  public  at  large,  and  that  con- 
sequently the  owners  of  adjacent  properties 
could  not  possibly  take  title  to  any  portion  of 
the  street.  This  view  of  the  case  was  con- 
sidered by  the  chancellor,  and  rejected  by  him 
for  reasons  which  are  presented  in  his  opinion. 
Prom  a  consideration  of  the  case  referred  to 
and  all  the  other  authorities  upon  the  subject 
In  this  state,  I  conclude  that  whenever  land 
Is  dedicated  to  the  public  use  for  a  street  or 
highway,  whether  by  public  authorities  or  by 
an  Individual,  and  the  lands  adjacent  thereto 
are  owned  and  retained  by  the  public  or  by 
such  individual,  and  afterwards  conveyed, 
such  conveyance  Includes  and  carries  with  it 
the  title  to  the  middle  of  the  street,  unless  ex- 
cluded by  express  words  or  necessary  Impli- 
cation.    The  expressions  of  the  courts  in  too 
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ease  of  Salter  v.  Jonas,  39  N.  J.  Law,  469,  and 
in  Ayres  v.  Railroad  Co.,  48  N.  .7.  Law,  44, 
40,  48, 3  AtL  885;  Id.,  In  the  court  of  errors  and 
appeals,  50  N.  J.  Law,  663.  14  Atl.  901;  Id., 
52  N.  J.  Law.  405.  411,  20  Atl.  54,— prevent 
all  further  agitation  of  this  question.  In  the 
latter  case  there  was  an  expressed  or  une- 
quivocal dedication  of  the  lands  to  the  public 
for  street  or  highway  purposes,  the  grantor 
owning  and  retaining  the  adjacent  lands  aft- 
wards  conveyed.  The  complainant  had  tak- 
en title  from  the  same  grantor  to  a  lot  adjoin- 
ing such  street.  The  conveyance  described  it 
as  bounded  on  such  street,  but  contained  no 
expressions  excluding  the  title  to  the  fee  of 
the  street.  The  rule  established  in  these 
cases  has  been  relied  upon  and  approved  in 
many  others.  Freeman  v.  Sayre,  48  N.  J. 
Law.  39,  46,  2  Atl.  650;  Weller  v.  McCor- 
mlck,  52  N.  J.  Law  470.  473,  19  Atl.  1101; 
Perkins  v.  Turnpike  Co.,  48  N.  J.  Eq.  499, 
501,  22  Atl.  180;  National  Docks,  etc.,  Ry.  Co. 
v.  United  New  Jersey  Railroad  &  Canal  Co., 
52  N.  J.  Eq.  377.  28  Atl.  673;  National 
Docks,  etc.,  Ry.  Co,  v.  Pennsylvania  K.  Co., 
52  N.  J.  Eq.  552,  30  Atl.  581;  Board  of  Se- 
lectmen of  Jersey  City  v.  Dummer,  20  N.  J. 
Law.  86;  Board  of  Com'rs  v.  Johnson,  36  N. 
J.  Eq.  211.  214;  Dodge  v.  Railroad  Co.,  43 
N.  J.  Eq.  351,  357,  11  Atl.  751. 

The  views  expressed  by  the  chancellor  in 
the  case  of  Higbee  v.  Transportation  Co.,  su- 
pra, as  to  the  devolution  of  the  title  to  the 
lands  of  Broad  street  and  the  lands  adjacent 
thereto  are  fully  sustained  or  corroborated  by 
the  explicit  declarations  of  the  defendant  in 
its  answer  in  this  case.  The  answer  shows 
that  the  entire  body  of  land,  including  the 
street  and  adjacent  properties,  was  owned  by 
the  lords  proprietors,  or  that  they  had  author- 
ity, or  assumed  to  have,  to  make  disposition 
of  the  same.  (It  states  that  the  said  proprie- 
tors first  dedicated  or  devoted  certain  portions 
of  the  said  lands  to  the  authorities  of  Bur- 
lington for  the  use  of  streets  and  highways, 
and  that  afterwards  they  conveyed  the  title 
to  the  premises,  a  part  of  which  is  now  owned 
by  Lewis,  to  one  Biddle.)  The  theory  of  the 
answer  and  the  result  arrived  at  thereby  will 
sufficiently  appear  from  the  following  abbre- 
viation thereof  and  quotation  therefrom:  It 
is  said  that  the  sitt  of  the  city  of  Burlington 
is  that  of  the  first  town  located  In  West  Jer- 
sey. On  the  2d  day  of  March,  1676.  the  pro- 
prietors granted  to  four  persons  authority  "to 
select  and  lay  out  a  town,  and  they  selected 
Burlington."  Then  caused  a  map  of  said 
town  to  be  made,  "designating  the  streets 
thereon,  including  what  is  now  Broad  street." 
That  on  the  3d  of  March,  1676,  said  proprie- 
tors granted  "convenient  portions  of  land  for 
highways  and  streets  not  under  100  feet  in 
breadth,  in  cities,  towns,  and  villages."  and 
declared  that  they  should  be  exempt  from  all 
charges  whatever.  In  May,  1682,  the  assem- 
bly, with  the  approbation  of  the  governor,  de- 
clared that  Burlington  should  be  the  chief 
town  in  the  province.     That  in  March,  1683, 


it  was  enacted  that  said  town,  as  laid  out  by 
one  Emley,  "should  stand  and  remain  for  the 
use  of  the  freeholders  and  inhabitants  of  said 
town."    In  October,  1693,  it  was  enacted  that, 
in  order  to  prevent  vexatious  disputes  respect- 
ing the  land  and  soil  of  said  town,  a  surrey 
should  be  made,  in  which  it  was  declared  that 
the  streets  of  said  town  "should  be  laid  out  as 
formerly,  and  no  other,  to  the  end  that  the 
quantity  of  the  whole,  and  the  quantity  of 
the  public  streets  deducted  out  of  the  whole, 
being  known  and  ascertained,  every  proprie- 
tor and  person  Interested  in  proprieties  might 
know  the  exact  proportion  and  quantity  which 
they  respectively  should  enjoy  out  of  the  re- 
mainder."    And  that  a  survey  and  map  was 
made  of  the  city   in  1696,   In  which   Broad 
street  appears  as  it  now  exists;    and   that 
hence  the  soil  of  the  streets  of  the  city  are 
in  the  municipal  corporation.     I  can  discover 
nothing  in  all  this  which  conveys,  or  by  any 
implication  whatsoever  may  be  supposed  to 
have  been  intended  to  convey,  any  title  what- 
soever to  the  municipal  authorities  of  Bur- 
lington in  the  fee  of  the  said  highways.     It 
only   secured  to  the  public   the  use   of   the 
streets  and  highways,  and  defines  their  lo- 
cation.    It  is  true,  the  answer  states:    "To 
the  end  that  the  quantity  of  the  whole,  and 
the  quantity  of  the  public  streets  deducted 
out  of  the  whole,  being  known  and  ascertain- 
ed, tsvery  proprietor  and  person  interested  in 
proprieties  might  know  the  exact  proportion 
and  quantity  which  they  respectively  should 
enjoy  out  of  the  remainder."     It  will  be  seen 
by  what  appears  hereafter  that  this  was  20 
years  after  the  town  had  first  been  laid  out 
and  the  streets  designated  by  the  said  com- 
missioners, and  also  several  years  after  the 
conveyance    of    the    lands    adjoining    Broad 
street,  as  it  then  existed,  to  one  Biddle.     The 
object  of  the  authorities  in  1696  was  to  fix 
with  certainty  the  bounds  of  the  streets  or 
highways  already  laid  out,  and  to  limit  the 
extent  of  the  use  thereof,  and  that  that  was 
all  which  was  in  fact  accomplished.     The  fee 
of  the  soil,  if  it  had  not  already  been  convey- 
ed to  adjoining  proprietors  or  others  inter- 
ested, remained  in  the  proprietors.     Conclud- 
ing, as  I  must,  from  the  facts  as  stated  in  the 
answer.  In  case  the  adjacent  property  had  not 
been  conveyed  before  1696,  carrying  the  fee 
to  the  center  of  the  street,  as  it  undoubtedly 
would  according  to  the  case  of  Salter  v.  Jonas, 
supra,  when  such  adjacent  property  should 
afterwards  be  conveyed  by  a  description  simi- 
lar to  the   one   now   under   consideration  it 
seems  to  me  that  the  legal  title  to  the  fee  to 
the  center  of  the  adjacent  street  would  have 
most  clearly  passed.     But  the  answer  pro- 
ceeds as  follows:    "That  the  lands  described 
In  said  bill  of  complaint  as  the  property  of 
the  said  complainant  are  a  portion  of  the  lands 
originally  granted  by  the  lords  proprietors  to 
one  William  Biddle  in  the  year  1676,  after 
the  grant  of  the  soil  of  Broad  street  to  the  in- 
habitants of  the  town  of  Burlington  as  a  pub- 
lic highway;   and  that,  at  the  time  of  said 
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grant,  this  defendant  avers  that  the  title  to 
the  sol]  of  said  Broad  street  has  been,  as  a 
result  of  the  said  several  proceedings  here- 
inabove stated,  and  was  in  the  inhabitants 
of  the  town  of  Burlington,  where  it  has  ever 
since  been;  and  that  no  grant  or  conveyance 
of  the  lands  abutting  upon  said  Broad  street, 
and  described  in  said  complainant's  bill  of 
complaint,  since  the  year  1696,  aforesaid,  has 
passed  any  title  beyond  the  abutting  line  into 
said  Broad  street,  or  the  center  thereof;"  and 
then  avers  that  the  fee  of  the  soil  of  said 
street  is  in  the  inhabitants  of  the  city  of  Bur- 
lington. 

I  do  not  think  the  facts  thus  pleaded  by 
the  defendant  In  any  Just  sense  warrant  the 
conclusion  by  it  arrived  at.  The  first  and 
principal  fact  is  totally  disregarded.  The 
defendant  proceeds  upon  the  notion  that  the 
first  steps  taken  towards  locating  the  town 
and  designating  its  streets  were  taken  in 
1696,  whereas  in  truth  they  were  actually 
taken  in  1676.  By  a  review  of  the  above  it 
will  appear  that  the  commissioners  who  were 
appointed  on  the  2d  day  of  March,  1676,  to 
select  and  lay  out  a  town,  selected  the  pres- 
ent location  of  Burlington,  and  caused  a 
map  of  said  town  to  be  made,  designating 
the  streets  thereon,  Including  what  is  now 
Broad  street,  the  very  street  upon  the  north 
side  of  which  is  located  the  complainant's 
premises;  and  that  on  the  3d  day  of  March, 
1676,  said  proprietors  granted  convenient 
portions  of  land  for  highways  and  streets, 
not  under  100  feet  in  breadth  in  cities,  towns, 
and  villages;  and  that  in  October,  1603,  it 
was  enacted  that  a  survey  of  the  soil  of  said 
town  should  be  made,  in  which  it  was  de- 
clared that  the  streets  of  said  town  should 
be  laid  out  as  formerly,  and  no  other.  It  thus 
indubitably  appears  that  the  said  commis- 
sioners laid  out  the  town,  making  a  map 
thereof,  and  designating  the  streets.  It  also 
appears  that  the  proprietors  made  a  general 
grant  of  streets,  roads,  and  highways,  and 
that  afterwards  the  assembly,  in  its  pro- 
ceedings respecting  said  town,  referred  to 
said  streets  and  highways  "as  laid  out  as 
formerly,  and  no  other."  Therefore  it  seems 
to  me  to  be  placed  beyond  the  possibility  of 
contention  that  the  action  of  the  commis- 
sioners and  of  the  proprietors  was  nothing 
more  nor  less  than  the  delineation  and  es- 
tablishment of  streets  and  highways  in  the 
ordinary  acceptation  of  the  terms.  There 
is  nothing  whatever  to  lead  to  the  conclusion 
that  there  was  anything  more  than  a  simple 
dedication  or  devotion  of  the  lands  included 
in  such  streets  and  highways  to  public  use. 
This  view  is  fully  supported  by  the  observa- 
tions of  Chancellor  Zabriskle  in  the  Higbee 
Case,  20  N.  J.  Eq.  436. 

This  being  so,  the  next  inquiry  is,  when 
was  title  to  the  adjacent  land,  a  part  of 
which  is  the  premises  of  the  complainant, 
first  conveyed  by  the  proprietors?  The  fore- 
going statements  from  the  answer  place  that 
beyond  controversy.     It  was  after  the  year 


1676  and  before  the  year  1696.  It  was  after 
the  map  of  the  town  and  the  location  of  the 
street  in  question,  and  before  the  time  when 
it  is  insisted  that  the  lords  proprietors,  by  a 
simple  declaration,  passed  the  fee  of  the  soil 
to  the  authorities  of  Burlington.  It  was  aft- 
er Broad  street  had  an  actual  existence  as  a 
street  or  highway,  both  in  fact  and  in  law, 
and,  as  already  intimated,  before  the  lords 
proprietors  undertook  the  action  which  it  is 
claimed  passed  the  fee  of  the  soil  in  the 
streets  to  the  authorities  of  Burlington.  This 
being  so,  the  supposed  action  of  the  pro- 
prietors, whatever  they  attempted  in  the 
way  of  conveying  title  to  the  fee,  was  a 
nullity,  because  they  undertook  to  convey 
that  which  in  legal  contemplation  had  pass- 
ed beyond  their  reach;  the  fee  of  the  soil 
of  the  street  having  previously  passed  to  said 
Biddle  by  virtue  of  the  conveyance  to  him, 
as  is  stated  in  the  answer,  after  the  delinea- 
tion of  such  street,  and  before  the  attempt- 
ed conveyance  of  such  fee  to  the  town  au- 
thorities. Neither  can  I  discover  anything 
upon  the  record  which  exhibits  anything 
more  upon  the  part  of  the  lords  proprietors 
or  the  assembly  than  a  distinct  recognition 
of  the  streets  as  they  existed  at  the  time  of 
the  action  taken  by  one  or  the  other,  and  a 
more  perfect  or  complete  devotion  or  dedica- 
tion of  such  streets  to  the  public  use.  The 
sole  object  of  every  act  was  to  define  or 
limit  the  extent  of  such  dedication  and  of 
such  use.  I  conclude,  therefore,  that  no  act 
of  the  said  commissioners,  nor  of  the  lords 
proprietors,  nor  of  the  assembly,  was  intend- 
ed to  accomplish  anything  more  than  an 
absolute  devotion  or  dedication  of  a  definite 
portion  of  lands  to  public  use,  and  that  the 
fee  thereof  remained  in  the  lords  proprietors 
until  the  conveyance  to  said  Biddle;  and 
that  by  such  conveyance  the  title  to  said  fee, 
to  the  middle  of  the  street,  passed  to  said 
Biddle.  The  authorities  very  plainly  sustain 
this  view.  As  already  suggested,  Chancellor 
Zabriskle  was  of  this  opinion.  In  Higbee  v. 
Transportation  Co.,  supra,  he  had  many,  if 
not  all,  of  these  very  questions  under  con- 
sideration. As  I  understand  his  opinion, 
having  granted  a  preliminary  injunction,  on 
final  hearing  he  did  not  make  it  perpetual, 
because  in  the  meantime  the  case  of  Railroad 
Co.  v.  Prudden,  20  N.  J.  Eq.  530,  had  been 
decided  in  the  court  of  errors  and  appeals, 
which  resulted  In  a  reversal  of  the  opinion 
of  the  chancellor,  because  a  legal  question 
was  Involved  which  had  not  yet  been  de- 
termined in  this  state  by  the  courts  of  law. 
At  the  time  of  the  deliverance  In  the  Higbee 
Case  It  had  not  been  definitely  settled  that  a 
conveyance  of  lands  adjacent  to  a  public 
street  or  highway,  the  grantor's  title  extend- 
ing to  the  center  of  said  street,  would  carry 
the  title  of  the  grantee  to  the  center  of  said 
street  or  highway  when  the  description  given 
in  the  conveyance  extended  only  to  and 
along  the  side  of  such  street.  It  had,  how- 
ever, been  decided  that  in  case  the  owner 
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of  land  dedicated  any  portion  of  It  to  public 
use,  as  for  streets  or  parks,  the  fee  remained 
in  the  owner.  Board  of  Selectmen  of  Jersey 
City  v.  Dummer,  20  N.  J.  Law,  86;  Mayor, 
etc.,  of  Jersey  City  v.  Morris  Canal  &  Bank- 
ing Co.,  12  N.  J.  Eq.  562;  Trustees  of  M.  E. 
Church  v.  City  of  Hoboken,  33  N.  J.  Law, 
13;  Halsey  v.  Railway  Co.,  47  N.  J.  Eq.  380, 
20  Ati.  859;  Ayres  v.  Railroad  Co.,  48  N.  J. 
Law,  44,  3  Ati.  885;  Id.,  50  N.  J.  Law,  660, 
14  Ati.  001;  City  and  County  of  San  Francisco 
v.  Calderwood,  31  Cal.  585;  Schurmeier  v. 
Railroad  Co.,  10  Minn.  82  (Oil.  59);  Wilder 
v.  De  Cou,  26  Minn.  16,  1  N.  W.  48.  But. 
as  the  case  of  Board  of  Selectmen  of  Jersey 
City  v.  Dummer,  supra,  was  decided  at  the 
February  term,  1843,  holding  that  the  fee  in 
such  case  remained  in  the  owner,  Railroad 
Co.  t.  Prudden,  supra,  holding  that  rights 
of  adjacent  owners  and  alleged  trespassers 
In  such  cases  must  first  be  settled  at  law 
before  courts  of  equity  can  Interfere  was  de- 
cided in  March  term,  1869;  and  the  Case  of 
Higbee,  by  the  chancellor,  in  which  he  was 
governed  by  the  doctrine  laid  down  in  Rail- 
road Co.  t.  Prudden,  refused  a  permanent 
injunction,— the  legal  question  not  having 
been  disposed  of,— after  which,  and  in  the 
June  term,  1877,  the  court  of  errors  and  ap- 
peals decided  the  case  of  Salter  v.  Jonas, 
supra,  which  finally  disposed  of  the  legal 
principle  involved  in  the  case  by  holding  that 
the  owner  of  lands  adjacent  to  a  public 
street,  owns  the  street  to  the  middle  thereof, 
and  that  his  conveyance  of  such  adjacent 
land  will  pass  the  title  to  the  middle  of  such 
street,  although  the  adjacent  land  is  only 
described  by  courses  and  distances,  which  be- 
gin and  end  In  the  side  of  the  street,  and  run 
along  the  line  thereof,  without  including  any 
portion  of  the  street  within  the  bounds  of 
such  courses  and  distances.  The  courts  of 
law  having  been  thus  sustained  by  the  court 
of  errors  and  appeals  in  their  declaration 
of  the  legal  rights  of  the  parties  in  similar 
cases,  the  court  of  chancery  has  thus  been 
given  a  standard  for  its  guidance  which  has 
ever  since  directed  its  course,  and  which  for 
me  to  disregard  understanding^  would  be 
the  veriest  presumption.  Vice  Chancellor 
Van  Fleet  in  Board  of  Com'rs  v.  Johnson, 
supra,  and  in  National  Docks,  etc.,  Ry.  Co. 
v.  United  New  Jersey  Railroad  &  Canal  Co., 
supra,  recognized  the  propriety  of  proceeding 
in  courts  of  equity  In  such  cases,  as  did  also 
Vice  Chancellor  Green  in  the  case  of  Per- 
kins v.  Turnpike  Co.,  supra.  Nor  can  I  find 
any  room  to  doubt  but  that  Chancellor  Zabris- 
kle  would  have  decreed  a  perpetual  Injunc- 
tion in  the  Higbee  Case  had  it  come  on  for 
final  adjudication  after  the  case  of  Salter  v. 
Jonas,  supra. 

The  facts  and  circumstances  presented  and 
brought  under  discussion  in  this  case,  relat- 
ing as  they  do  to  the  very  first  transactions 
of  those  who  claimed  and  exercised  the  right 
to  deal  with  the  lands  and  titles  thereto  in 
question,  justify  me  in  saying  that  the  prin- 


ciple laid  down  in  Salter  v.  Jonas,  supra,  and 
the  other  cases  cited,  prevails  where  the  state 
or  sovereign,  or  those  representing  either, 
make  conveyances  of  lands  bordering  on 
highways  or  nonnavigable  streams,  and  in 
many  cases  even  where  such  streams  are 
navigable  above  tide  water,  the  public  only 
having  the  use  of  the  waters  of  the  stream 
for  navigation.  Arnold  v.  Mnndy,  6  N.  J.  Law, 
1;  Cold  Spring  Iron  Works  v.  Inhabitants  of 
Tollond,  9  Cush.  492,  495;  Luce  v.  Car-ley,  24 
Wend.  451;  Canal  Com'rs  v.  People,  5  Wend. 
444;  Lunt  v.  Holland,  14  Mass.  149;  3  Kent 
Comm.  marg.  pp.  432,  434.  The  views  of 
Chancellor  Kent  are  cited  with  approbation 
in  the  cases  of  Railroad  Co.  v.  Schurmeier, 
7  Wall.  272,  at  page  287;  Ice  Co.  v.  Short- 
all,  101  111.  46;  Schurmeier  v.  Railroad  Co., 
10  Minn.  82  (Gil.  59);  Jones  v.  Soulard,  24 
How.  41.  In  the  Higbee  Case,  20  N.  J.  Eq. 
438,  Chancellor  Zabriskie  said:  "The  prelim- 
inary injunction  in  this  case  was  granted  on 
the  assumption  that,  If  the  legal  right  of  the 
complainant  seemed  clear  to  the  chancellor, 
it  was  his  duty  to  protect  it."  In  WeUer  v. 
Mccormick,  52  N.  J.  Law,  473,  19  Ati.  1101, 
the  supreme  court  in  speaking  of  the  liabili- 
ties of  a  defendant  for  injuries  resulting 
from  a  limb  falling  from  a  tree  which  stood 
within  the  street  limits,  said:  "It  appeared, 
however,  that  he  was  in  actual  occupation 
as  owner  of  the  premises  abutting  upon  the 
street  where  the  tree  stood,  and  his  title  and 
possession  presumably  extended  to  the  mid- 
dle of  the  street,  subject  only  to  the  pub- 
lic rights;"  citing  Salter  v.  Jonas,  supra. 

According  to  the  authorities  thus  referred 
to,  in  such  case  as  is  before  me  for  consider- 
ation the  legal  presumption  is  that  the  con- 
veyance carries  the  title  to  the  middle  of  the 
street.  That  presumption  has  not  been  shak- 
en by  any  allegation  of  facts  In  the  answer, 
but,  on  the  contrary,  supported  by  the  facts 
therein  stated.  The  right  Insisted  upon  by 
the  defendant  under  an  agreement  with  the 
authorities  of  the  city  of  Burlington  cannot 
prevail  against  the  complainant  in  this  case 
if  his  title  extends  to  the  middle  of  the 
street,  as  I  think  it  does.  If  the  complain- 
ant is  the  owner  of  the  fee  to  the  center 
of  the  street,  as  has  been  claimed,  It  Is  not 
denied  but  that  he  is  entitled  to  compensa- 
tion. I  will  advise  that  the  order  to  show 
cause  be  made  absolute.  Let  the  costs  abide 
the  final  result 


NATIONAL  DOCKS  &  N.  J.  J.  C.  RT.  CO.  v. 
PENNSYLVANIA  R.  CO.  et  at 

(Court  of  Chancery  of  New  Jersey.    Feb.  20, 
1896.) 

Appeal—  Efpsotv-Ikjukctioh— Coxtswpt— Pb»- 

ishment — Sequestration. 

1.  An  appeal  from  the  court  of  chancery  a 
without  effect  upon  the  subsequent  proceeding 
in  a  cause  there  pending,  while  it  remains  unde- 
termined, except  it  be  taken  from  a  final  decree, 
within  10  days  after  the  decree  is  signed,  in 
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which  ease  it  rtays  process  in  execution  of  the 
decree  unless  order  be  made  to  the  contrary.  If 
other  relief  against  a  final  decree,  while  the  ap- 
peal is  undetermined,  be  necessary  or  proper,  it 
most  be  had  by  order  of  this  or  of  the  appellate 
court. 

2.  The  mere  existence  of  an  appeal  from  a 
final  decree  does  not  affect  the  inherent  validity 
and  force  of  that  decree.  If  the  decree  is  itself 
an  injunction,  that  injunction  remains  in  force 
after  the  appeal,  and  must  be  obeyed,  unless  this 
or  the  appellate  court  shall  order  a  suspension  of 
its  effect. 

3.  In  enforcing  obedience  to  an  Injunction 
from  a  corporation,  sequestration  may  be  resort- 
ed to. 

(Syllabus  by  the  Court) 

Petition  by  the  National  Docks  &  New 
Jersey  Junction  Connecting  Railway  and  oth- 
ers against  the  Pennsylvania  Railroad  Com- 
pany and  others  for  an  order  to  show  cause 
why  defendants  should  not  be  adjudged  in 
contempt.  Order  issued,  and  defendants  ad- 
judged in  contempt. 

The  complainant,  by  condemnation,  has  ac- 
quired the  right  to  cross  a  car  yard  of  the 
defendants,  nearly  at  right  angles  to  21  rail- 
road tracks  laid  therein,  by  means  of  an  arch- 
ed masonry  passageway  beneath  the  surface 
of  the  yard.  The  parties  having  failed  to 
agree  as  to  the  manner  in  which  the  work  of 
instructing  that  arched  passageway  shall 
be  executed,  the  aid  of  this  court  was  in- 
voked to  regulate  the  enjoyment  of  their  re- 
spective rights  In  that  respect.  The  suit  has 
been  prosecuted  to  final  decree,  signed  on  the 
28th  of  January,  1896,  by  which,  among  oth- 
er things,  it  was  ordered  "that  the  defend- 
ants be,  and  they  hereby  are,  enjoined  and  re- 
strained from  obstructing  the  complainant  in 
the  construction  of  its  railroad  and  arch  upon 
the  route  of  complainant,  according  to  the 
plan  and  in  the  manner  set  forth  in  the  order 
of  amendment  of  the  Hudson  circuit  court, 
dated  Septembei  30,  1893,  and  in  the  state- 
ment filed  July  11,  1895,  In  the  office  of  the 
clerk  of  said  court,  copies  of  which  are  an- 
nexed to  the  bill,  marked  Exhibits  'B'  and  'L,' 
respectively,  and  from  placing  or  maintain- 
ing any  cars  within  the  route  of  complainant 
upon  defendants'  yard  tracks  1,  2,  and  3,  be- 
ing the  most  southerly  of  the  yard  tracks  in 
the  car  yard  of  defendants  covered  by  com- 
plainant's route,  until  the  complainant  shall 
have  completed  its  arch  across  said  tracks," 
etc.  From  this  decree  the  defendants  duly 
appealed,  within  10  days  from  its  date.  On 
the  29th  of  January,  the  defendants,  having 
first  given  notice  of  their  appeal  from  the  de- 
cree, through  their  superintendent,  Edward 
F.  Brooks,  removed  some  baggage  cars  which 
for  some  time  theretofore  had  been  standing 
upon  their  yard  track  No.  1,  over  the  route 
of  the  complainant's  crossing,  and  deliber- 
ately moved  five  flat  cars,  loaded  with  heavy 
pieces  of  rock,  to  the  place  thus  vacated,  and 
maintained  them  there,  having  in  readiness 
Implements  to  enable  the  employes  of  the  de- 
fendant companies  to  throw  the  rocks  into  any 
excavation  the  complainant  might  make,  and 
thus  obstruct  the  erection  of  the  complain- 


ant's tunnel.  The  flat  cars  were  thus  main- 
tained until  the  complainant's  workmen  un- 
dermined the  tracks  upon  which  they  were 
placed,  and  some  of  them  fell  into  the  ex- 
cavation; but  the  defendants  did  not  throw 
the  rocks  from  them.  The  defendants  have 
also,  since  the  making  of  the  decree,  main- 
tained passenger  cars  on  their  tracks.  2  and  3, 
at  the  place  of  the  complainant's  crossing.  Be- 
cause of  this  conduct,  the  complainant  seeks 
to  have  the  defendants  adjudged  to  be  in 
contempt  for  violation  of  the  injunctive  pro- 
visions of  the  decree,  and  punished. 

Charles  D.  Thompson  and  Charles  I*  Cor- 
bin,  for  petitioner.  James  B.  Vredenburgh, 
R.  V.  Lindabury,  and  Frank  Bergen,  for  de- 
fendants. 

McGILL,  Ch.  (after  stating  the  facts).  The 
decree  prescribes  the  manner  in  which  the 
construction  of  the  arched  tunnel  crossing  of 
the  defendants'  yard  Is  to  be  executed,  re- 
strains the  defendants  generally  from  ob- 
structing such  execution,  and  enjoins  them 
particularly  from  placing  or  maintaining  cars 
on  their  tracks  at  points  in  the  route  of  cross- 
ing at  which  the  complainant  may,  under 
the  plan  of  construction,  from  time  to  time 
be  proceeding  with  Its  work.  The  design  of 
such  injunction  is  to  give  the  complainant 
possession  of  the  route  of  crossing  for  the 
purpose  of  constructing  its  tunnel  in  the  man- 
ner sanctioned  by  the  decree.  It  is  restrict- 
ive, in  that  it  forbids  interference,  and  it  is 
mandatory,  in  effect,  in  its  requirement  that 
maintenance  of  existing  obstructions,  in  the 
shape  of  cars  upon  the  tracks  to  be  crossed, 
shall  cease.  The  defendants  have  disputed, 
and,  in  their  appeal,  propose  yet  to  dispute, 
the  lawfulness  of  the  method  of  constructing 
the  tunnel  which  the  decree  prescribes.  Their 
argument  is  that  such  method  permits  the 
severance  of  several  of  the  car  tracks  in  the 
yard  at  a  time,  during  the  progress  of  the 
work,  and  thus  sanctions  the  temporary  put- 
ting of  a  portion  of  the  yard  into  disuse, 
when,  in  fact,  it  is  possible  for  the  complain- 
ant, at  additional  expense,  to  accomplish  the 
construction  without  severing  any  of  the 
tracks.  Therefore,  such  severance,  and  the 
consequent  deprivation  of  the  use  of  part 
of  the  yard  is  unnecessary,  and,  hence,  an 
unlawful  interference  with  them  in  the  ex- 
ercise of  their  franchises.  In  answer  to  this 
application  they  insist  that  the  appeal  oper- 
ates as  a  supersedeas  of  the  injunctive  pro- 
visions of  the  decree,  so  that,  pending  the  de- 
termination of  the  appeal,  no  movement  may 
be  made  by  the  complainant  under  the  pro- 
tection of  the  decree,  and  they  are  not  re- 
strained from  resisting  any  attempt  upon  the 
complainant's  part  to  prosecute  the  construc- 
tion. 

In  absence  of  any  statutory  regulation  or 
established  practice  or  court  rule  of  our 
own,  the  English  practice  has  always  pre- 
vailed In  this  court.    West  v.  Paige,  9  N.  J. 


Digitized  by  VjOOQlC 


938 


ATLANTIC  REPORTER,  VoL  3a 


(N.J. 


Eq.  203;  Schenck  v.  Conover.  13  N.  J.  Ea. 
33;  Ratzer  v.  Ratzer,  29  N.  J.  Eq.  162; 
Hitchcock  ▼.  Rhodes,  42  N.  J.  Eq.  495,  8 
Atl.  317.  In  Hovey  v.  McDonald,  109  U.  S. 
150,  3  Sup.  Ct  136,  Mr.  Justice  Bradley, 
who,  It  Is  remembered,  at  one  time  was  an 
eminent  practitioner  In  this  court,  said:  "In 
England,  until  the  year  1772,  an  appeal  from 
a  decree  or  order  In  chancery  suspended  all 
proceedings;  but  since  that  time  a  contrary 
rule  has  prevailed  there.  The  subject  was 
reviewed  by  the  house  of  lords  In  1807  (15 
Ves.  184),  and  an  order  was  made  establish- 
ing the  right  of  the  chancellor  to  determine 
whether  and  how  far  an  appeal  should  be 
suspensive  of  proceedings,  subject  to  the 
order  of  the  house  on  the  same  subject" 
Our  cases  recognize  the  later  English  rule, 
modified  somewhat  by  court  rule,  as  pre- 
vailing In  this  court  "By  the  practice  of 
the  English  court  of  equity,"  said  Chancellor 
Green,  in  Schenck  v.  Conover,  supra,  "as 
well  as  by  the  practice  of  this  court,  so  far 
as  regulated  by  statute,  an  appeal  from  a 
decree  In  equity,  either  Interlocutory  or  final, 
does  not  stay  proceedings  In  the  case  below, 
or  prevent  the  Issuing  of  process  without  a 
special  order  for  that  purpose."  In  the  ear- 
lier case  of  Doughty  v.  Railroad  Co.,  7  N. 
J.  Eq.  629,  the  same  distinguished  Judge, 
then  chief  Justice,  sitting  in  the  court  of 
errors  and  appeals,  said:  "By  the  ancient 
practice  it  was  held  that  an  appeal  from  a 
court  of  equity  stayed  all  further  proceed- 
ings In  the  court  below.  But  by  the  modern 
English  practice,  the  appeal  does  not  stay 
proceedings,  but  an  order  for  that  purpose 
must  be  obtained  in  the  court  of  chancery 
or  in  the  house  of  lords.  *  *  *  By  our 
practice,  an  appeal  from  an  interlocutory 
decree  does  not  stay  proceedings,  except  by 
an  order  of  this  court  or  the  court  of  chan- 
cery for  that  purpose.  If  an  appeal  from 
a  final  decree  be  filed  in  10  days,  it  pre- 
vents issuing  process  on  the  decree.  Court 
of  Chancery  Rule  20."  The  rules  of  the 
court  of  chancery,  in  force  when  Chief  Jus- 
tice Green  thus  wrote,  are  to  be  found  In 
Potts'  Chancery  Precedents,  published  in 
1841.  They  are  as  follows:  "(20)  Of  Ap- 
peals. First  In  case  of  an  appeal  from  an 
order  or  interlocutory  decree,  the  appeal 
shall  not  stay  proceedings  thereon  without 
an  order  of  this  court  or  of  the  court  of 
appeals,  for  that  purpose  first  had,  and  upon 
complying  with  such  terms  as  the  court 
making  the  order  to  stay  proceedings  may 
Impose.  Second.  In  case  of  an  appeal  from 
any  final  sentence  or  decree,  If  the  party  ap- 
pealing shall,  within  10  days  after  such 
final  sentence  or  decree,  file  his  appeal  with 
the  clerk  of  this  court,  it  shall  prevent  issu- 
ing process  on  the  said  decree,  without  the 
order  of  this  court  or  of  the  court  of  ap- 
peals first  had  and  obtained  for  that  pur- 
pose." The  rules  to-day  are  in  substance  the 
same.  They  are:  "(149)  An  appeal  from  an 
Interlocutory  decree  or  order  shall  not  stay 


proceedings  In  the  cause  without  an  order 
of  this  court  or  of  the  court  of  appeals,  for 
that  purpose  first  had,  which  order  shall  be 
granted  upon  such  terms  as  the  court  mak- 
ing it  may  Impose.  (150)  If  the  party  ap- 
pealing from  a  final  decree  shall,  within  H» 
days  after  the  filing  of  such  final  decree, 
file  his  appeal  with  the  clerk  of  this  court 
process  shall  not  issue  on  said  decree  with- 
out the  order  of  this  court  or  of  the  court 
of  appeals." 

It  appears,  then,  to  be  clear  that  the  mere 
taking  of  an  appeal  from  this  court  is 
without  effect  upon  subsequent  proceedings 
In  the  cause,  except  it  be  taken  from  a  final 
decree,  within  10  days  after  the  decree  is 
made,  and  then  it  stays  process  in  execu- 
tion of  the  decree,  unless  order  be  made  to 
the  contrary.  If  other  relief  against  the 
decree,  pending  the  determination  of  the  ap- 
peal, be  necessary  or  proper,  it  must  be 
had  by  order  of  this  court  or  of  the  appel- 
late tribunal.  Moreover,  I  find  no  warrant 
for  the  insistence  that  the  mere  existence 
of  an  appeal  suspends  or  in  any  manner  af- 
fects the  present  inherent  validity  and  force 
of  the  decree  appealed  from.  The  person  in 
whose  favor  it  is  rendered  is  denied  process 
to  enforce  it  and  that  is  all.  Consequent- 
ly, where  the  decree  is  itself  an  Injunction, 
that  injunction  is  in  force,  and  most  be  obey- 
ed, unless,  to  continue  the  status  quo  of  the 
parties,  pending  the  determination  of  the  ap- 
peal, this  court  or  the  court  of  errors  and 
appeals  shall  order  a  suspension  of  its  ef- 
fect And  it  Is  not  necessary  to  Issue  a  writ 
to  bind  the  parties  to  the  suit  to  obedience 
to  such  a  decree.  Being  before  the  court, 
they  are  bound,  at  their  peril,  to  take  no- 
tice of  the  provisions  of  any  decree  rendered 
In  due  course,  upon  the  Issues  tendered. 
Hawkins  v.  State,  126  Ind.  296,  26  N.  E.  43. 
I  find  that  the  great  weight  of  authority 
j  throughout  the  country,  where  statutes  slm- 
|  liar,  in  effect,  to  our  rules  prevail,  accords 
with  this  view.  In  the  case  of  Hovey  v. 
McDonald,  already  cited,  the  decree  direct- 
ed a  receiver  to  deliver  certain  funds  to  the 
defendants.  After  appeal  had  been  duly  tak- 
en, the  receiver  obeyed  the  decree,  and  ques- 
tion arose  in  the  United  States  supreme 
court  whether  the  appeal  had  operated  as  a 
supersedeas,  so  that  the  decree  should  not 
have  been  obeyed,  and  the  court  held  that 
It  had  not.  Mr.  Justice  Bradley,  in  the  opin- 
ion of  the  court,  said:  "But  the  decree  it- 
self, without  further  proceedings,  may  have 
an  intrinsic  effect,  which  can  only  be  sus- 
pended by  an  affirmative  order,  either  of 
the  court  which  makes  the  decree  or  of  the 
appellate  tribunal."  He  Instances  the  deci- 
sion of  the  United  States  supreme  court  in 
the  Slaughter-House  Cases,  10  Wall.  -'73, 
where  it  was  held  that  a  decree  granting, 
refusing,  or  dissolving  an  Injunction  does 
not  disturb  its  operative  effect  and  in  which 
Mr.  Justice  Clifford  said:  "It  is  quite  cer- 
tain that  neither  an  injunction,  nor  a  decree 
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dissolving  an  injunction,  passed  In  a  circuit 
court,  is  reversed  or  nullified  by  an  appeal 
or  writ  of  error,  before  the  cause  is  beard 
In  this  court."  In  tbe  New  York  court  of 
appeals,  in  tbe  case  of  Sixth  Ave.  R.  Co. 
v.  Gilbert  El.  R.  Co.,  71  N.  Y.  430,  a  judg- 
ment forbade  tbe  appellant  proceeding  with 
the  construction  of  Its  railroad.  An  appeal 
was  perfected,  and  an  order  was  obtained, 
staying  execution  upon  tbe  judgment,  and 
then  tbe  appellant,  notwithstanding  tbe  re- 
straint of  the  judgment,  having  tied  up  its 
affirmative  enforcement,  proceeded  with  the 
erection  of  Its  road,  the  thing  forbidden  by 
the  judgment  A  judge,  at  chambers,  there- 
upon ordered  the  appellant  to  show  cause 
why  It  should  not  be  held  to  be  In  contempt. 
The  general  term  of  the  supreme  court  va- 
cated the  order,  and  its  action  was  carried 
to  the  court  of  appeals,  where  the  appeal 
was  dismissed,  because  tbe  action  of  the 
general  term  appeared  to  have  been  put  up- 
on the  ground  of  exercise  of  judicial  dis- 
cretion, and  not  upon  the  ground  of  want 
of  power,  and  therefore  was  not  appealable. 
But,  in  the  court's  opinion,  Judge  Allen  dis- 
cussed the  subject  we  consider,  taking  views 
which  have  commanded  general  approval 
throughout  the  country.  He  said:  "By  tbe 
appeal,  with  a  stay  of  proceedings  on  the 
part  of  the  plaintiff  In  execution  of  the 
judgment,  tbe  judgment  was  not  annulled, 
or  its  obligations  upon  the  defendant  im- 
paired, but  Its  'execution'  was  stayed;  that 
is,  the  plaintiff  was  prohibited  from  issuing 
process  in  execution  of  it.  •  •  •  The  order 
of  tbe  judge  was  in  substantial  compliance 
with  the  statute,  and  stayed  all  proceed- 
ings, on  the  part  of  the  plaintiff,  in  exe- 
cution of  the  judgment.  But  this  did  not 
affect  the  validity  or  effect  of  tbe  judg- 
ment, pending  the  appeal,  so  far  as  it  bore 
upon  and  restrained  the  action  of  the  de- 
fendant, its  servants,  or  agents.  It  did  not 
absolve  them  from  the  duty  of  obedience, 
and  permit  them  to  do  that  which  the  judg- 
ment absolutely  prohibited,  and  the  doing 
of  which  would  cause  Irreparable  mischief 
to  the  plaintiff,  or  an  injury  which  could  not 
certainly  be  compensated  in  damages."  To 
tbe  same  effect  are  tbe  cases  of  Gardner  v. 
Gardner,  87  N.  Y.  18,  and  Genet  v.  Canal 
Co.,  113  N.  Y.  475,  21  N.  E.  300.  In  the  lat- 
ter of  these  cases  Andrews,  J.,  said:  "The 
judgment  In  this  case  prohibits  the  defend- 
ant from  using  its  structures  on  the  plain- 
tiff's lands  In  the  way  in  whicb  it  had  been 
accustomed  to  use  them  for  several  years, 
and  from  depositing  culm  on  tbe  surface.  It 
adjudges  the  right  as  claimed  by  the  plain- 
tiff, and  denies  the  adverse  claim  of  the  de- 
fendant. The  judgment  operates,  of  its  own 
force,  and  without  further  process,  as  a  pro- 
hibition against  doing  the  act  enjoined.  The 
appeal  does  not,  of  itself,  relieve  the  defend- 
ant from  the  duty  to  obey  the  judgment." 
In  Indiana  the  same  doctrine  is  maintained 
In      well  considered      deliverances.     Central 


Union  TeL  Co.  v.  State,  110  Ind.  203,  10  N. 
E.  022,  and  12  N.  E.  136;  Hawkins  v.  State, 
126  Ind.  296,  26  N.  E.  43.  And  in  State  v. 
Dillon,  96  Mo.  56,  8  S.  W.  781,  where  the 
effect  of  the  statutory  provision  Is  that  a 
perfected  appeal  should  stay  execution,  ami 
all  further  proceedings  upon  the  judgment 
appealed  from.  Brace,  J.,  said:  "Our  law 
regulating  practice  in  injunction  and  appeals 
is  essentially  the  same  as  that  prevailing  In 
the  federal  courts  and  those  of  other  states, 
and  the  overwhelming  weight  of  authority 
is  that  injunctions  ordered  on  final  hearing 
on  the  merits  are  not  vacated  by  an  appeal 
from  that  decree.  A  stay  of  proceedings, 
from  its  nature,  operates  only  on  orders  and 
judgments  commanding  some  act  to  be  done, 
and  does  not  reach  injunctions." 

Tbe  wisdom  of  this  limitation  upon  the 
effect  of  an  appeal,  and  requirement  of  a 
special  order  to  suspend  the  injunctive  force 
of  a  decree,  is  conspicuous,  when  we  regard 
tbe  infinite  variety  of  situations  which  com- 
mand the  exercise  of  the  injunction  power 
in  the  administration  of  justice,  and  con- 
sider that  It  is  Impossible  to  formulate  any 
uniform  scheme  of  suspension  by  the  ap- 
peal alone,  which  may  not  be  used  as  an 
instrument  of  grievous  Injustice.  Each  case 
must  be  submitted  to  Judicial  discretion. 
There  is  no  doubt  as  to  the  power  of  the 
courts,  original  and  appellate,  to  ascertain, 
and  by  order  in  furtherance  of  Justice,  to 
preserve,  the  status  quo,  pending  appeal  In 
Hovey  v.  McDonald,  Mr.  Justice  Bradley 
said,  upon  this  subject:  "This  power  un- 
doubtedly exists,  and  should  always  be  ex- 
ercised when  any  Irremediable  injury  may 
result  from  the  effect  of  the  decree  as  ren- 
dered." So,  also,  it  is  affirmed  in  Genet  v. 
Canal  Co.,  113  N.  Y.  475,  21  N.  E.  390,  and 
New  Brighton,  etc.,  R.  Co.  v.  Pittsburgh, 
etc.,  R.  Co.,  105  Pa.  St.  13,  23.  Upon  the 
facts  presented  by  the  complainant's  peti- 
tion, in  the  present  matter,  there  is  no  ques- 
tion as  to  the  defendants'  disobedience  of 
the  Injunctive  provisions  of  the  decree.  Not 
only  have  they  failed  to  desist  from  main- 
taining cars  upon  the  tracks  specified  in  the 
decree,  but  they  have  affirmatively  substi- 
tuted, for  cars  which  were  upon  one  of  the 
tracks  when  the  decree  was  made,  others 
more  obstructive  of  the  work  which  the  de- 
cree permits.  Their  disobedience  has  con- 
sisted of  not  only  negative  omission,  but 
also  of  active  commission.  The  facts  char- 
ged are  not  denied.  Refuge  Is  taken  in  the 
advice  of  counsel,  which  was  in  accordance 
with  the  Insistence  here,  that  the  appeal 
suspended  the  force  and  effect  of  the  decree, 
and  a  disavowal  upon  the  part  of  Mr.  Brooks 
of  any  intent  to  contemn  or  defy  the  au- 
thority of  the  court.  The  defense  Is  avail- 
able, as  tending  to  eliminate  the  criminal 
features  of  the  contempt,  and  to  mitigate 
punishment;  but  It  does  not  change  the 
fact  of  disobedience,  and  existence  of  at 
least  constructive  contempt. 
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Consideration  of  the  action  to  be  taken  by 
the  court  remains.  Should  it  Inflict  punish- 
ment, and  proceed,  as  the  complainant  asks, 
by  sequestration  or  otherwise,  to  enforce 
obedience  to  its  decree?  It  is  argued  that, 
In  the  present  situation  of  affairs,  such  ac- 
tion would  be  equivalent  to  an  order  that 
process  shall  issue  to  enforce  the  decree.  It 
Is  true,  resort  to  sequestration,  which  ap- 
pears to  be  a  proper  method  of  securing  obe- 
dience in  case  of  corporate  disobedience  (U. 
S.  v.  Memphis,  etc.,  R.  Co.,  6  Fed.  237,  239; 
Thompson  v.  Railroad  Co.,  48  N.  J.  Eq.  105, 
110,  21  Atl.  182;  Spokes  v.  Board,  L.  R.  1 
Eq.  42;  Attorney  General  v.  Great  Northern 
R.  Co.,  15  Jur.  387;  Attorney  General  v. 
Birmingham,  etc.,  Drainage  Board, -17  Ch. 
Div.  685,  693),  would  lead  to  the  enforce- 
ment of  the  decree,  and,  also,  that  punish- 
ment, by  fine  or  otherwise,  leaving  the  de- 
cree in  force,  would  be  a  step  In  the  same 
direction;  but,  when  the  court's  decree  Is 
disregarded,  or  deliberately  defied,  Is  the 
punishment  of  the  contemner  to  be  with- 
held because  it  may  operate  to  deprive  him 
of  an  advantage  which  the  court's  rules  of 
procedure  give  him?  The  contrary  has  been 
held,  even  where  the  issuance  of  process  in 
enforcement  of  a  decree  is  forbidden  by  stat- 
ute (Sixth  Ave.  R.  Co.  v.  Gilbert  EL  R.  Co.; 
and  State  v.  Dillon,  above  cited);  the  pro- 
ceedings in  attachment  being  regarded  as 
Independent  and  quasi  criminal.  And  this 
is  the  true  rule.  Otherwise,  the  decree  of 
the  court  would  practically  be  a  nullity, 
from  the  time  the  appeal  is  taken  until  it 
shall  be  determined.  In  the  argument  of 
this  matter  the  defendants'  counsel  distinct- 
ly declared  that  they  did  not  ask  for  the 
suspension  of  the  injunctive  force  of  the 
decree,— that  they  denied  the  operative  force 
of  the  decree,  and  rested  upon  that  position 
alone.  In  this  attitude  of  affairs,  I  deem 
it  to  be  my  duty.  In  meting  out  punish- 
ment, not  only  to  so  act  as  to  rebuke  the 
at  least  constructive  indignity  to  the  court, 
but  also  to  do  that  which  will  insure  obedi- 
ence to  the  decree  in  respect  to  the  complain- 
ant's right  under  it  2  Bish.  Cr.  Law,  § 
269.  The  injunctive  force  of  the  decree  re- 
maining In  force,  such  action  is  necessary 
to  its  adequate  protection,  and  must  be  tak- 
en, notwithstanding  Its  effect  may  be  the 
enforcement  or  partial  enforcement  of  the 
decree.  Doubting  the  efficacy  of  a  mere  tine 
to  accomplish  more  than  punishment  for  the 
offense  against  the  court  Itself,  because  of 
the  defendants'  preparation  and  manifest 
disposition  to  resist  the  complainant's  prog- 
ress by  force,  1  feel  constrained  to  resort 
to  sequestration.  I  therefore  will  fine  each 
of  the  defendants  $10.  to  be  paid  to  the 
clerk  for  the  use  of  the  state,  In  accordance 
with  the  requirements  of  the  statute  (Revi- 
sion p.  123,  I  103),  and  I  will  direct  the  is- 
suance of  a  commission  of  sequestration, 
limited  to  the  car  yard  In  question,  and  the 
goods  and  chattels  of  the  defendant  com- 


panies while  therein,  to  the  end  that  they 
may  be  so  controlled  that  future  Interference 
with  the  prosecution  of  the  work  permitted 
by  the  decree  shall  be  prevented,  which  com- 
mission shall  continue  in  force  until  tba 
crossing  shall  be  built,  unless  otherwise  di- 
rected by  order  of  the  court.  But,  as  I  am 
reluctant  to  believe  that  the  defendants  will 
not  Immediately  give  satisfactory  assurance 
of  obedience  to  the  decree  which  may  induce 
me  to  revoke  the  direction  for  sequestra- 
tion, the  issuance  of  the  commission  will  be 
withheld  for  30  days. 


EDGEWORTH  v.   WOOD. 

(Supreme  Cour.  of  New  Jersey.     Feb.  20, 
1896.) 

COKPORATIOHS — HOW  SCED — EVIDENCE  OT  OWN- 
ERSHIP amd  Possession. 

1.  The  United  States  Express  Company  b 
a  joint-stock  company  or  association,  formed  un- 
der the  laws  oil  the  state  of  New  York,  which 
expressly  authorize  any  such  company  or  asso- 
ciation to  sue  and  be  sued  in  the  name  of  its 
president  or  of  its  treasurer.  Held,  that  the 
company  possesses  such  corporate  existence  and 
powers  that  it  does  not  fall  within  the  provi- 
sions of  the  supplement  to  the  practice  act  of 
May  23,  1890  (Laws  1890,  p.  353);  and  an  ac- 
tion may  be  maintained  against  it  in  this  state 
in  the  manner  prescribed  by  the  laws  of  New 
York,  viz.  in  the  name  of  its  treasurer. 

2.  Whether  <u  aggregation  of  Individuals 
formed  by  law  in  an  artificial  body  is  a  corpora- 
tion or  not,  is  to  be  determined  rather  by  the 
faculties  and  powers  conferred  upon  the  body 
than  by  the  name  ar  description  given  to  it. 

3.  Plaintiff  was  injured  by  being  run  over 
in  a  public  street  by  a  wagon  drawn  by  two 
horses.  The  evidence  showed  that  the  United 
States  Express  Company  had  a  stable  in  the 
vicinity,  in  which  were  stabled  the  horses  wnleli 
drew  over  100  wagons  employed  in  the  business 
of  the  company,  which  wagons  were  painted  in  a 
peculiar  manner,  and  marked  with  the  name  ul 
the  company  and  a  particular  device  used  by  it. 
Held,  that  evidence  that  the  wagon  which  ran 
over  plaintiff  was  so  painted  and  marked  was 
sufficient  to  justify  the  inference  that  the  com- 
pany was  its  owner,  and,  upon  such  inference, 
established  prima  facie  that  the  company  was 
in  possession  and  control  of  the  wagon  by  the 
driver  as  its  servant. 

(Syllabus  by  the  Court.) 

Action  by  Robert  Edgeworth  against  Theo- 
dore F.  Wood,  treasurer  of  the  United  States 
Express  Company.  There  was  a  verdict  for 
plaintiff,  and  defendant  sued  out  a  rule  to 
show  cause  why  the  same  should  not  be  set 
aside.     Rule  discharged. 

Argued  November  term,  1895,  before  the 
CHIEF  JUSTICE  and  LUDLOW  and  MA 
GIE,  JJ. 

Gilbert  Collins,  for  the  rule.  Flavel  Mc- 
Gec,  opposed. 

MAGIE,  J.  This  Is  an  action  In  tort.  In 
which  plaintiff  seeks  to  recover  damages  f»r 
Injuries  suffered  by  him  by  reason  of  his 
being  run  over.  In  a  public  street  In  Jersey 
City,  by  a  wagon  of  the  United  States  Ex- 
press Company,  negligently  driven  by  a  driver 
In   the  employ  of  that  company.     The  jury 
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having  rendered  a  verdict  for  plaintiff,  this 
rule  to  show  cause  why  the  verdict  should 
not  be  set  aside  was  allowed.  Several  rea- 
sons were  filed  In  support  of  the  rule,  but 
only  three  have  been  urged  In  the  argument 
These  only  will  be  considered. 

It  is  first  contended  that  neither  plaintiff's 
declaration  nor  the  evidence  produced  by  him 
discloses  any  liability  on  the  part  of  Theo- 
dore F.  Wood,  treasurer  of  the  United  States 
Express  Company,  to  answer  for  plaintiff's 
injuries,  if  inflicted  as  he  claimed.  Plaintiff 
claims  to  have  made  out  his  case  in  this  re- 
spect, In  the  following  manner:  He  produced 
proof  that  the  United  States  Express  Compa- 
ny was  an  association  organised  April  22, 
1854,  under  the  laws  of  New  York,  and  hav- 
ing a  principal  place  of  business  in  the  city 
of  New  York,  and  that  Thomas  C.  Piatt  was 
its  president,  and  Theodore  F.  Wood  was  its 
treasurer.  He  put  in  evidence  chapter  258  of 
the  Laws  of  New  York  for  the  year  1849,  and 
sections  1919-1024  of  the  New  York  Code  of 
Civil  Procedure,  whereby  It  appeared  that 
any  association  thus  organized  was  expressly 
■  authorized  to  sue  and  to  be  sued  in  the  name 
either  of  its  president  or  its  treasurer  for  the 
time  being.  Upon  this  he  contends  that  he 
Is  entitled  to  an  action  against  Wood  as  treas- 
urer,-and  as  Wood  is  a  resident  of  New  Jer- 
sey, and  was  served  with  process  here,  that 
our  courts,  by  comity,  will  lecognlze  the  lia- 
bility to  suit  imposed  by  the  laws  of  New 
York.  In  opposition  to  this,  It  is  contended 
on  the  part  of  defendant  that  if  it  be  con- 
ceded that  our  courts  will,  by  comity,  adopt 
and  enforce  remedies  against  such  associa- 
tions in  the  mode  prescribed  by  the  law  of 
the  state  under  which  they  came  into  exist- 
ence, yet,  if  the  law  of  this  state  has  fur- 
nished a  mode  of  procedure  by  which  reme- 
dies against  such  associations  may  be  en- 
forced, the  rule  of  comity  ceases,  and  the 
mode  of  procedure  provided  by  our  laws  must 
be  pursued.  The  supplement  to  the  practice 
act,  approved  May  23,  1890  (Laws  1800,  p. 
353),  is  conceived  by  counsel  to  have  furnisb- 
ished  a  mode  of  procedure  under  which  this 
action  could  have  been  maintained  against  the 
United  States  Express  Company.  By  that  act 
it  is  enacted  that  any  "unincorporated  com- 
pany, stock  company  or  association"  consist- 
ing of  two  or  more  persons  united  for  business 
purposes,  and  having  a  recognized  name,  may 
be  sued  by  that  name  in  any  action  affecting 
the  common  property  or  the  joint  rights  and 
liabilities  of  such  company  or  association. 
Provision  is  made  for  the  service  of  process 
and  for  the  issue  of  an  execution  upon  judg- 
ment in  the  same  manner  as  upon  judgments 
against  corporations,  if  the  United  States 
Express  Company  is  an  unincorporated  asso- 
ciation, within  the  meaning  of  the  act,  it 
would  seem  that  plaintiff  could  have  brought 
his  action  under  that  act. 

Questions  concerning  the  nature  of  asso- 
ciations formed  under  the  laws  of  New  York, 
such   as   the  United   States  Express  Com- 


pany, have  been  frequently  considered  in 
the  courts  of  that  state.  The  act  of  1849 
speaks  of  them  as  joint-stock  companies  or 
associations.  By  its  certificate  this  com- 
pany calls  itself  a  joint-stock  company.  In 
the  earliest  case  to  which  my  attention  has 
been  directed,  the  question  requiring  solu- 
tion was  as  to  the  relation  between  a  share- 
holder and  such  a  company.  After  an  ex- 
haustive review  of  the  New  York  statutes 
on  the  subject,  Judge  Barnard  declared  that 
such  companies  had  all  the  qualities  of  cor- 
porations, except  that  of  having  a  common 
seal.  His  conclusion  was  that,  in  a  contro- 
versy between  a  shareholder  and  the  com- 
pany, he  was  not  to  lie  considered  as  a  part- 
ner in  a  partnership,  but  the  courts  must 
deal  with  his  relation  following  the  analogy 
of  the  law  of  corporations.  Waterbury  v. 
Express  Co.,  50  Barb.  157.  In  a  later  case, 
an  action  was  brought  by  a  shareholder  in 
the  same  company  against  Fargo,  its  presi- 
dent, to  recover  for  the  loss  of  articles  in- 
trusted to  it  for  transportation.  The  de- 
fense was  that  the  owner  of  an  Interest  in 
the  company  could  not  maintain  such  an  ac- 
tion against  it,  which  it  was  claimed  was 
like  an  action  by  a  partner  against  the  part- 
nership. The  action  was  sustained  by  the 
court  below.  Westcott  v.  Fargo,  6  Lane. 
319.  Upon  appeal  the  opinion  was  de- 
livered by  Dwight,  one  of  the  commission- 
ers of  appeal.  Upon  a  review  of  the  stat- 
utes, he  declared  that  the  president  or  treas- 
urer of  one  of  these  Joint-stock  companies 
or  associations  was  to  be  regarded,  for  the 
purposes  of  an  action  against  the  company, 
substantially  as  a  corporation  sole;  that 
such  companies  possessed  some  powers  and 
privileges  of  corporations  not  possessed  by 
individuals  or  partnerships;  and  that  an  ac- 
tion upon  a  liability  of  the  company  might 
be  maintained  by  one  of  its  members.  West- 
cott v.  Fargo,  61  N.  Y.  542.  Later,  the  Unit- 
ed States  Express  Company,  the  very  com- 
pany whose  officer  is  here  sued,  objected  to 
the  Imposition  of  a  tax  upon  its  corporjtc 
franchises  and  business  computable  upon 
Its  capital  stock,  under  an  act  taxing  corpo- 
rations, joint-stock  companies,  and  associa- 
tions incorporated  or  organized  under  any 
law  of  the  state.  Its  contention  was  that 
it  was  neither  so  incorporated  nor  organ- 
ized. The  right  to  impose  the  tax  was  sus- 
tained, T.  Danforth  saying:  "The  agree- 
ment which  brought  many  persons  Into  one 
artificial  body  was  so  framed  as  to  accom- 
plish that  end,  and,  in  proposing  to  conduct ' 
its  affairs  by  the  power  given  to  it  in  the 
mode  prescribed  by  the  legislature,  they 
must  be  deemed,  for  the  purposes  of  the 
act  in  question,  to  be  incorporated,— that  is, 
formed  or  united  under  the  law  of  the  state, 
— whether  the  artificial  body  be  termed  a 
corporation,  a  Joint-stock  company  or  asso- 
ciation." People  v.  Wemple,  117  N.  Y.  130, 
22  N.  E.  1046. 
Questions  have  also  arisen  respecting  the 
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right  to  remove  to  the  federal  courts  actions 
between  the  president  or  treasurer  of  such 
companies  and  other  persons.  In  New  York 
it  was  held,  In  a  suit  by  Fargo,  as  presi- 
dent of  such  a  company,  organized  in  New 
York,  that  the  company  was  to  be  consid- 
ered, like  a  corporation,  a  citizen  of  New 
York,  and  the  action  was  removable  to  the 
United  States  court  if  the  other  party  was 
a  citizen  of  another  state.  Fargo  v.  Mc- 
Vicker,  55  Barb.  437.  In  the  United  States 
circuit  court  for  the  district  of  Michigan, 
Judge  Brown  (now  justice  of  the  supreme 
court)  held  that  such  a  company  formed  in 
New  York  was  to  be  deemed  a  citizen  of 
New  York  without  regard  to  the  citizenship 
of  Its  members.  Maltz  y.  Express  Co.,  1 
Flip.  611,  Fed.  Cas.  No  9,002.  In  another 
case  in  the  federal  courts,  the  action  was 
brought  by  Fargo,  as  president  of  such  a  | 
company,  against  a  citizen  of  a  Western 
state,  and  Judge  Gresham  held  that  such  a 
company  was  a  citizen  of  New  York,  and 
could  maintain  an  action  in  those  courts,  not- 
withstanding the  fact  that  some  of  its  share- 
holders were  residents  of  the  state  In  which 
the  defendant  resided.  Fargo  v.  Railway 
Co.,  6  Fed.  787.  In  the  case  last  cited  and 
in  some  of  the  other  cases,  the  conclusion 
reached  has  not  been  deemed  invalidated  by 
the  fact  that  some  of  the  New  York  statutes 
speak  of  such  companies  and  associations  as 
unincorporated.  In  Liverpool  Ins.  Co.  v.  Mas- 
sachusetts, 10  Wall.  566,  the  supreme  court 
of  the  United  States  held  that  an  English 
joint-stock  association,  which  was  endowed 
with  certain  corporate  powers,  must  be  con- 
sidered by  our  courts  to  be  a  corporation, 
notwithstanding  the  acts  of  parliament  de- 
clared that  such  associations  should  not  be 
held  to  be  corporations.  Whether  an  aggre- 
gation of  Individuals  united  in  an  artificial 
body  Is  a  corporation  or  not  is  to  be  deter- 
mined rather  by  the  faculties  and  powers 
conferred  upon  the  body  than  by  the  name  or 
description  given  to  It 

Upon  this  review,  I  have  reached  the  con- 
clusion that  the  United  States  Express  Com- 
pany is  a  corporate  entity,  empowered  to 
sue  and  be  sued,  not,  as  Is  usual,  in  a  cor- 
porate name,  but  in  the  name  of  designated 
ofllcers.  To  such  a  corporation  the  act  of 
1800  does  not  apply,  and  this  action  was 
therefore  properly  brought  against  Wood,  as 
treasurer,  whose  status  in  the  suit  is  not 
that  of  an  individual,  but  of  a  representative 
of  the  company.  This  reason  cannot  there- 
fore prevail. 

It  Is  next  contended  that  there  was  no 
sufficient  evidence  that  the  driver  of  the 
horses  which  collided  with  plaintiff  was  the 
servant  or  agent  of  the  express  company, 
for  whose  negligence  the  company  would  be 
liable.  Upon  this  subject  the  evidence  show- 
ed that  the  United  States  Express  Com- 
pany was  engaged  in  the  businesss  of  trans- 
porting express  matter  over  railroads  run- 
ning out   of   Hoboken.   and   also   over   rail- 


roads running  out  of  Communipaw.  It  main- 
tained a  stable  situated  in  the  vicinity  of 
the  place  at  which  plaintiff  was  injured.  In 
which  were  stabled  the  horses  which  drew 
over  100  wagons  belonging  to  the  company. 
These  wagons  were  painted  in  peculiar  col- 
ors, and  had  upon  their  sides  the  name  of 
the  company  and  a  device,  which  one  of  the 
witnesses  calls  its  "trade-mark."  All  the 
witnesses  who  saw  the  accident  and  noticed 
the  wagon  which  ran  over  plaintiff  unite 
in  declaring  that  it  was  painted  as  were  the 
wagons  of  the  company,  and  that  it  was 
marked  with  the  company's  name  and  de- 
vice. Considering  the  great  Improbability 
that  any  other  owner  of  a  wagon  would  thus 
paint  and  mark  it,  a  plain  inference  could 
be  drawn  from  the  evidence  that  the  wagon 
in  question  was  in  the  ownership  of  the  com- 
pany. If  that  inference  be  drawn.  It  is  suf- 
ficient to  establish  prima  facte  that  the  wag- 
on, being  owned  by  the  company,  was  in  its 
possession,  and  that  whoever  was  driving  it 
was  doing  so  for  the  company.  In  an  action 
for  an  Injury  to  a  boat  of  plaintiff  by  a 
collision  with  a  barge,  there  was  evidence  * 
that  the  barge  was  marked  by  the  defend- 
ant's name  and  number,  and  it  was  con- 
tended that  this  was  not  sufficient  to  show 
that  it  was  navigated  by  defendant's  serv- 
ant, as  it  might  have  been  taken  by  some  one 
else  or  have  been  on  hire.  But  Lord  Den- 
man,  at  nisi  prlus.  held  that  the  fact  that 
the  barge  was  owned  by  defendant  was 
prima  facie  evidence  that  the  bargeman  was 
his  servant,  and  cast  on  defendant  the  bur- 
den of  proving  It  was  otherwise  controlled. 
Joyce  v.  Capel,  8  Car.  &  P.  370.  Proof  of  the 
ownership  of  a  pair  of  runaway  horses  In 
defendant  was  held  In  New  York  to  be  suf- 
ficient to'  justify  a  Jury  in  finding  the  persona 
who  were  in  charge  of  the  horses  when 
negligently  permitted  to  escape  were  de- 
fendant's servants.  Norris  v.  Kohler,  41  N. 
Y.  42.  A  like  view  was  taken  in  Svenson  v. 
Steamship  Co.,  57  N.  Y.  108.  Evidence  less 
forcible  than  that  before  us  has  been  held 
to  be  prima  facie  sufficient  to  charge  a  mas- 
ter. Railway  Co.  v.  Callaghan  (111.)  41  N. 
E.  908;  Schulte  v.  Holliday  (Mich.)  19  N.  W. 
752.  The  verdict  should  not  be  disturbed  for 
this  reason. 

It  Is  lastly  contended  that  the  verdict  is 
against  the  weight  of  evidence.  This  con- 
tention Is  put  on  this  ground:  The  wajjon 
which  ran  over  plaintiff  was  drawn  by  two 
horses.  The  company  used  only  two  such 
wagons  In  the  transaction  of  what  was  call- 
ed "Jersey  City  business";  that  Is,  in  de- 
livering express  matter  from  Hoboken  and 
Communipaw  in  that  city,  or  carrying  such 
matter  from  that  city  to  those  points.  The 
drivers  of  those  wagons  testified  that  plain- 
tiff was  not  injured  by  their  wagons.  But 
this  contention  overlooks  the  fact  that  the 
company  employed  many  other  wagons 
drawn  by  two  horses,  and  that  there  was 
evidence  from    which   the  Jury   might    find 
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that  such  other  wagons  were  sometimes 
used  by  the  company  In  carrying  express 
matter  about  or  through  Jersey  City. 

The  rule  to  show  cause  should  be  dischar- 
ged. 


STATE  (COHEN,  Prosecutor)  t.  WATSON, 
Overseer  of  the   Poor. 

(Supreme  Court  of  New  Jersey.     Feb.  20, 
1886.) 
Failcrk  to  Suppobt  Child— Findings. 
In  a  proceeding  under  the  fifth  section  of 
the  act  concerning  disorderly  persons,  it  must  be 
alleged  and  found  that  the  family  may  become 
chargeable  to  the  township  or  city,  and  also  that 
the  father  or  husband  willfully  refuses  or  neg- 
lects to  provide  for  and  maintain  his  family. 
(Syllabus  by  the  Court) 

Certiorari  by  the  state,  on  the  prosecution  of 
Jake  Cohen,  against  J.  D.  Watson,  overseer  of 
the  poor,  to  review  an  order  requiring  him  to 
support  his  Infant  child.    Reversed. 

Argued  November  term,  1885,  before  DE- 
PUE,  VAN  SYCKEL,  and  GUMMERE,  JJ. 

S.  C.  WoodhuU,  for  prosecutor.  8.  M.  Rob- 
bins,  for  defendant 

VAN  STCKEL,  J.  This  certiorari  Is  pros- 
ecuted to  review  an  order  made  by  the  re- 
corder of  Camden,  under  section  5  of  the  "dis- 
orderly act"  (Revision,  p.  306),  as  amended  In 
Supp.  Revision,  p.  218.  requiring  the  pros- 
ecutor to  support  the  Infant  child  of  Jennie 
Cohen.  The  fifth  section,  as  amended,  pro- 
Tides  "that  any  husband  or  father  who  de- 
serts or  wilfully  refuses  or  neglects  to  pro- 
vide tor  and  maintain  his  wife  or  other  fami- 
ly shall  be  deemed  and  adjudged  a  disorderly 
person,  and  whenever  any  overseer  of  the 
poor  of  the  township  or  city  within  which  any 
husband  or  father  resides  or  the  overseer  of 
the  poor  of  the  plice  of  legal  settlement  of 
such  husband  or  father  believes  that  such  per- 
son does  desert  or  wilfully  refuse  or  neglect 
to  provide  for  and  maintain  his  said  family, 
and  that  by  reason  thereof  such  family  was 
become  chargeable  to  such  township  or  city, 
it  shall  be  his  duty  to  make  complaint  there- 
of under  oath  before  some  Justice  of  the 
peace  in  either  the  township  or  city  where  the 
said  disorderly  person  resides  or  the  place 
of  his  legal  settlement."  Section  14  of  the 
act  (Revision,  p.  300)  provides  that,  if  the 
Justice  decides  the  person  charged  to  be 
guilty,  he  shall  adjudge  him  to  be  a  disorder- 
ly person,  and  may  make  an  order  requiring 
him  to  pay  a  weekly  sum  for  the  support  of 
bis  family.  The  return  to  the  writ  in  this 
case  shows  that  the  recorder  found  that  Jake 
Cohen  was  guiltv  of  being  a  disorderly  per- 
son, and  thereupon  ordered  him  to  pay  to  the 
overseer  of  the  poor  of  the  city  of  Camden 
four  dollars  per  week  for  the  support  of  said 
child  for  one  year.  These  proceedings  must 
be  set  aside  for  two  reasons:  (1)  The  re- 
corder did  uot  find  or  decide  that  Cohen  was 


guilty  of  the  charge  made  in  the  complaint 
against  him;  that  Is,  that  he  neglected  and 
willfully  refused  to  maintain  his  wife  or  fam- 
ily. He  only  adjudged  that  Cohen  was  a  dis- 
orderly person.  That  did  not  authorize  him 
to  make  the  order  for  support.  He  might 
have  been  a  disorderly  person,  and  yet  have 
supported  his  family  well.  (2)  The  recorder 
did  not  find  that  the  family  of  Cohen  might 
become  chargeable  to  the  city  of  Camdenr, 
and,  as  far  as  appears,  there  was  no  evi- 
dence to  support  such  p  finding.  This  was  a 
fatal  omission,  under  the  case  of  Gedney  v. 
Dey,  44  N.  J.  Law,  576. 


STATE  (CAVANAGH,  Prosecutor)  v.  BOARD 

OF  CHOSEN  FREEHOLDERS  OF 

ESSEX  COUNTY. 

(Supreme  Court  of  New  Jersey.     Feb.  20, 

1886.) 

Rbmoval  of  Vstsban   Soldibb  —  Necessity  or 
Hearing. 
An  honorably  discharged  Union  soldier, 
who  is  employed  as  a  guard  or  keeper  in  a  coun- 
ty jail,  such  employmeut  being  for  no  specific 
time,  is  entitled  to  the  protection  of  the  act  of 
March  14,  1885  (P.   L.   1885,   p.   317),   which 
forbids  the  removal  of  such  soldier  from  any  posi- 
tion or  office,  under  the  government  of  any  coun- 
ty of  this  state,  the  term  of  which  is  not  fixed 
by   law,   except  after  hearing,  and  upon  good 
cause  shown. 
(Syllabus  by  the  Court) 

Certiorari  by  the  state,  on  the  prosecution 
of  Francis  J.  Cavanagh,  against  the  board  of 
chosen  freeholders  of  the  county  of  Essex, 
to  review  their  action  dismissing  prosecutor. 
Dismissal  set  aside. 

Argued  November  term,  1885,  before  DE- 
PUB,  VAN  SYCKEL,  and  GUMMERE,  JJ. 

Joseph  A.  Beecher,  for  prosecutor.  Joseph 
L.  Munn,  for  defendant 

GUMMERE  J-  The  writ  of  certiorari 
brings  Into  this  court,  for  review,  the  action 
of  the  Jail  Inspection  committee  of  the  board 
of  chosen  freeholders  of  Essex  county,  re- 
moving the  prosecutor  from  bis  position  as 
keeper  or  guard  in  the  Essex  county  jail. 
He  was  appointed  to  this  position  on  March 
4,  1890,  for  an  indefinite  period,  and  was 
removed  on  June  8,  1895,  without  a  hearing, 
and  without  any  charges  having  first  been 
preferred  against  him.  The  prosecutor  is  an 
honorably  discharged  Union  soldier,  and 
claims  that  his  removal  Is  In  violation  of  the 
provisions  of  an  act,  entitled  "An  act  regard- 
ing honorably  discharged  Union  soldiers, 
sailors,  and  marines,"  approved  March  14, 
1895  (P.  L.  1895,  p.  317).  That  act  declares 
that  no  person  now  holding,  or  who  may 
hereafter  hold,  a  position  or  office  under  the 
government  of  this  state,  or  the  government 
of  any  city  or  county  of  this  state,  whose  term 
of  office  Is  not  fixed  by  law,  who  Is  an  honor- 
ably discharged  Union  soldier,  sailor,  or  ma- 
rine, shall  be  removed  from  such  position  orof- 
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flee,  except  for  good  cause  shown,  and  that,  be- 
fore any  such  soldier,  etc.,  shall  be  dismissed 
from  any  such  position  or  office,  charges  shall 
be  preferred  against  him,  a  copy  of  which  must 
be  served  upon  him.  and  a  time  set  for  the 
hearing  of  the  same,  at  which  time  the  sol- 
dier, etc.,  so  accused  shall  have  the  right  to 
be  represented  by  counsel,  and  to  procure 
witnesses  and  testimony  in  his  own  behalf. 
This  act  was  in  force  at  the  time  of  the  pros- 
ecutor's removal,  and  he  was  entitled  to  Its 
protection,  provided  be  held  a  position  or 
office  under  the  county  government,  within 
the  meaning  of  the  act.  The  distinction  be- 
tween those  positions  which  are  entitled  to 
the  protection  of  what  are  commonly  known 
as  the  "Veteran  Acts."  and  mere  employ- 
ments under  the  state,  city,  or  county,  Is 
pointed  out  in  the  case  of  Lewis  v.  Jersey 
City,  51  N.  J.  Law,  240,  17  Atl  112;  and  it 
Is  there  stated  that  those  acts  do  not  apply 
to  employments  which  are  occasional  or  tem- 
porary, or  where  the  services  to  be  perform- 
ed are  of  a  general  character,  and  such  as 
may  be  from  time  tc  time  directed  by  a  su- 
perior, without  being  in  any  manner  indicat- 
ed by  the  special  nature  of  the  employment, 
but  that  those  employments,  the  duties  of 
which  are  continuous  and  permanent,  and 
specially  pertaining  to  the  position  assum- 
ed, are  within  their  protection.  Applying 
this  test,  it  seems  to  me  that  the  prosecutor 
In  this  case  was  "a  person  holding  a  posi- 
tion," within  the  meaning  of  the  act  of  1885. 
He  was  appointed  keeper  or  guard  in  1890, 
and  remained  In  that  position,  continuously, 
for  a  period  of  more  than  Ave  years.  His 
duty,  which  was  to  assist  in  guarding  the 
jail,  and  in  keeping  watch  over  the  prison- 
ers, was  permanent  In  character,  not  occa- 
sional or  temporary,  and  It  pertained  to  the 
position  which  he  occupied.  Being  a  per- 
son holding  a  position  under  the  govern- 
ment of  Essex  county,  who  is  an  honorably 
discharged  Union  soldier,  his  removal  with- 
out a  hearing,  and  without  any  charges  hav- 
ing been  first  preferred  against  him,  was 
in  violation  of  the  act  of  1895;  and  the  reso- 
lution of  dismissal  should  be  Bet  aside,  with 
costs. 


STATE  (HORAN,  Prosecutor)  v.  BOARD  OP 
EDUCATION  OF  CITY  OF  ORANGE. 

(Supreme  Court  of  New  Jersey.     Feb.  20, 
1896.) 

Ujwon  Vbtbbas— Discuakok  from  Office. 

H.,  an  honorably  discharged  Union  sol- 
dier, wag  appointed  by  the  board  of  education  of 
Orange  janitor  of  one  of  the  schools  of  that  city 
for  a  year.  At  tho  expiration  of  the  year,  the 
board  appointed  Y.  to  the  position.  Held,  that 
such  action  of  the  board  was  not  a  violation  of 
the  act  of  March  14.  1895.  which  forbids  the  re- 
moval of  an  honorably  discharged  Union  soldier, 
who  holds  a  position  under  a  city  government  of 
this  state,  except  for  cause  and  after  bearing. 

(Syllabus  by  the  Court.) 


Certiorari  by  the  state,  at  the  prosecution  of 
Michael  Horan,  against  the  board  of  educa- 
tion of  the  city  of  Orange,  to  review  the  ap- 
pointment of  prosecutor  as  janitor  of  school 
No.  1,  Orange,  N.  J.     Writ  dismissed. 

Argued  November  term,  1S95,  l>efore  DE- 
PUE,  VAN  SYCKEL,  and  GUMMERE,  JJ. 

Joseph  A.  Beecber,  for  prosecutor.  Colie 
&  Swayze,  for  defendant. 

GUMMERE.  J.  On  the  22d  of  June,  1892. 
Horan,  the  prosecutor,  was  appointed  by  the 
board  of  education  of  Orange  janitor  of  school 
No.  1  for  the  school  year  next  ensuing.  On 
the  23d  day  of  June,  1893,  he  was  again 
appointed  by  said  board  janitor  of  said  school 
for  the  period  of  one  year  from  the  1st  day 
of  July  then  next.  On  the  26th  day  of  June. 
1894,  be  was  reappointed  by  said  board  jan- 
itor of  said  school  for  the  year  ending  July 
1,  1895,  and  was  notified  thereof  by  the  sec- 
retary of  the  board.  This  reappointment  he 
accepted  in  a  written  communication  to  the 
secretary,  which  reads  as  follows:  "Please 
report  to  the  board  my  acceptance  of  the  ap- 
pointment, pursuant  to  your  notification." 
On  May  22,  1S-95,  the  board  passed  a  reso- 
lution appointing  one  James  A  Young  janitor 
of  school  No.  1  for  a  period  of  one  year  from 
the  1st  day  of  July  then  next,  and  It  is  this 
resolution  which  the  prosecutor  seeks  to  have 
set  aside  by  the  proceedings  in  this  case.  He 
is  an  honorably  discharged  Union  soldier, 
who  served  In  the  war  of  the  Rebellion,  and 
he  attacks  the  validity  of  this  resolution  be- 
cause Its  effect  was,  as  he  claims,  to  remove 
him  from  his  position  of  janitor  of  school 
No.  1  without  cause,  and  without  a  hearing. 
In  violation  of  the  provisions  of  "An  act  re- 
garding honorably  discharged  Union  soldiers, 
sailors  and  marines,"  approved  March  14, 
1895  (P.  L.  1896,  p.  317).  That  act  declares 
that  no  person  now  holding  or  who  may 
hereafter  bold  a  position  or  office  under  the 
government  of  this  state,  or  the  government 
of  any  city  or  county  of  this  state,  whose  term 
of  office  Is  not  fixed  by  law,  who  Is  an  hon- 
orably discharged  Union  soldier,  sailor,  or 
marine,  shall  be  removed  from  such  position 
or  office,  except  for  good  cause  shown;  and 
that,  before  he  shall  be  dismissed  from  such 
office  or  position,  charges  shall  be  preferred 
against  blm.  a  copy  of  which  shall  be  served 
upon  htm,  and  ■>  time  set  for  the  hearing  of 
the  same. 

I  am  unable  to  se:  how  the  resolution 
brought  up  by  the  certiorari  In  this  case  vio- 
lates in  any  way  the  provisions  of  this  act. 
Admitting  It  to  be  true,  as  contended  on  be- 
half of  the  prosecutor,  that  he  holds  a  posi- 
tion under  the  government  of  the  city  of 
Orange  whose  term  was  not  fixed  by  law.  It 
can  avail  him  nothing,  unless  he  can  show 
that  he  was  removed  from  such  position 
without  a  hearing,  and  without  cause;  and 
this  he  has  signally  failed  to  do.  Instead,  be 
has  made  it  appear  affirmatively  that,  by 
virtue  of  a  contract  between  himself  and  the 
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efendant,  he  assumed  the  performance  of 
be  duties  as  Janitor  of  school  No.  1  for  a 
erfod  of  one  year  from  July  1,  1894,  to  July 
,  1895,  and  became  entitled  to  the  emolu- 
lents  of  that  position  for  the  same  period, 
[is  contract  being  for  a  definite  time,  his  right 
>  occupy  the  position  of  janitor  ceased  when 
le  time  fixed  by  the  contract  expired,  and  the 
osttlon  became  vacant.  The  board  of  educa- 
on,  by  the  resolution  under  consideration, 
id  not  remove  the  prosecutor  from  the  posi- 
on  which  he  was  holding.  They  merely 
lied  a  position  which  bad  become  vacant, 
ad.  by  doing  so,  they  did  not  in  any  way 
lolate  the  provisions  of  the  act  of  1895. 
hat  act  has  no  application  to  the  case.  The 
Tit  should  be  dismissed,  with  costs. 


MAHER   v.   McGRATH. 

(Supreme  Court  of  New  Jersey.     Feb.  20, 
1896.) 

wruBT  to  Employe  —  Negligence  or  Fellow 
Sebvant. 
Defendant  was  a  contractor  for  the  erec- 
m  of  a  brick  building,  and  employed  plaintiff, 
ho  was  a  laborer  in  attendance  upon  masons 
so  in  defendant's  employ.  Plaintiff,  while  en- 
iged  in  such  employment,  was  injured  by  the 
11  of  a  scaffold  constructed  by  said  masons, 
hich  fall  was  one  to  improper  and  negligent 
instruction.  Held,  that  the  negligence  which 
oduced  plaiutiff's  injury  was  that  of  his  fel- 
w  servants,  and  his  employer  was  not  liable 
erefor. 
(Syllabus  by  the  Court) 

Error  to  circuit  court,  Union  county;  he- 
re Justice  Van  Syckle. 
Action  by  Patrick  Maher  against  Thomas 
cUratb.  Verdict  for  plaintiff.  Rule  to  show 
.use.  Rule  made  absolute. 
Argued  November  term,  1895,  before  the 
HIEF  JUSTICE  and  LUDLOW  and  M A- 
IE,  JJ. 

John  R.  Hardin,  for  the  rule.  John  T. 
unn,  opposed. 

MAGIE,  J.  This  cause  was  tried  in  the 
nion  circuit  in  the  May  term,  1892.  Plain- 
T  obtained  a  verdict,  and  a  rule  to  show 
use  was  allowed  defendant  within  the  reg- 
ar  time. .  This  rule  has  only  been  brought 

bearing  at  this  term.  The  action  of  the 
aintiff  was  brought  to  recover  damages 
mi  the  defendant,  his  employer,  for  in- 
ries  received  by  the  fall  of  a  scaffold  on 
hicn  plaintiff  was  working.  The  reasons 
signed  for  a  new  trial  are  founded  solely 
ion  the  alleged  error  of  the  trial  judge  in 
fusing  to  nonsuit  plaintiff,  or  to  direct  a 
rdict  for  the  defendant.  The  state  of  the 
se  contains  only  the  evidence  given  at  the 
ial  on  behalf  of  plaintiff,  and  the  charge 

the  trial  judge.  It  discloses  that  the 
idence  given  on  behalf  of  defendant  was 
lifted   therefrom    by   consent  of   counsel. 

reviewing  the  alleged  error  of  the  trial 
dge,  we  are  therefore  confined  to  a  con- 
v.33A.no.l9— 60 


sideratlon  of  the  evidence  appearing  in  the 
agreed-upon  state  of  the  case.  Plaintiff  was 
a  laborer  In  the  defendant's  employ,  enga- 
ged in  attending  upon  masons,  also  em- 
ployed by  defendant,  who  were  constructing 
the  walls  of  a  brick  building.  The  evidence 
shows  that  when  plaintiff  delivered  to  the 
masons,  upon  a  scaffold,  a  hodful  of  brick, 
the  scaffold  fell,  and  he  fell  with  It,  and 
thereby  sustained  serious  injuries.  The 
cause  of  the-  fall  was  plainly  fixed  by  the 
evidence,  to  have  been  the  breaking  of  a 
"bearer,"  one  end  of  which  was  fastened  to 
a  scaffold  pole,  and  the  other  end  was  sup- 
ported by  the  wall  on  which  the  masons  were 
working.  The  bearer  supported  the  scaffold 
planks,  on  which  the  masons  stood. 

Plaintiff  claimed  to  have  established  de- 
fendant's liability  to  him  for  his  injuries 
on  the  ground  that  the  evidence  showed  a 
dereliction  of  the  duty  which,  as  employer, 
be  owed  his  servants.  In  two  respects,  vis.: 
(1)  Ar  to  the  material  with  which  the  scaf- 
fold was  constructed,  and  (2)  as  to  the  man- 
ner of  Its  construction.  His  case  was  thus 
submitted  to  the  jury,  with  instructions  as 
to  a  master's  duty,  which  are  not  complain- 
ed of,  and  which  seem  unobjectionable,  if 
applicable.  The  only  question,  therefore,  la 
whether  the  evidence  justified  this  applica- 
tion. With  respect  to  the  materials  used 
In  the  construction  of  the  part  of  the  scaf- 
fold that  fell,  the  evidence  does  not  show 
that  they  were  furnished  by  the  defendant. 
On  the  contrary,  it  appears  that  the  masons 
took  lumber  belonging  to  a  carpenter  enga- 
ged upon  the  building,  and  used  it  without 
his  knowledge,  in  the  construction  of  that 
part  of  the  scaffold.  The  bearer  that  broke 
was  thus  procured.  But  it  is  unnecessary  to 
consider  whether  defendant  is  charged  with 
any  liability  for  defects  In  materials  thus 
procured,  for  the  evidence  makes  It  clear 
that  {he  fall  of  the  scaffold  was  due,  not  to 
defects  In  the  material,  but  to  defective 
construction.  The  bearer  used  was  3x6,  and 
about  10  feet  long.  It  was  so  adjusted  that 
the  scaffold  planks  were  supported  by  it 
on  what  the  witnesses  call  "the  flat,"  and 
the  proof  shows  that.  If  placed  "on  edge," 
it  would  have  been  sufficient  for  its  purpose. 
The  weight  It  supported  was  therefore  im- 
posed on  its  weakest  side.  This,  it  appears, 
is  contrary  to  the  usual  mode  of  construc- 
tion. The  only  question,  then,  is  whether 
defendant  is  liable  for  this  error  in  construc- 
tion. It  affirmatively  appears  that  defendant 
personally  took  no  part  In  its  construction, 
but  that  it  was  constructed  by  the  masons, 
in  accordance  with  the  custom  of  the  trade. 
As  the  error  of  construction  which  occasion- 
ed plaintiff's  injury  was  committed  by  work- 
men with  whom  he  was  working  In  a  com- 
mon employment,  subject  to  a  common  dan- 
ger which  all  equally  knew  must  result  from 
a  negligent  construction  of  the  scaffold,  the 
rule  which  denies  the  liability  of  the  master 
for  injury  received  from  the  negligence  of 
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a  fellow  servant  was  plainly  applicable.  As 
there  was  no  evidence  that  defendant  was 
negligent  in  tbe  selection  and  employment  of 
the  masons  engaged  in  the  work,  there  was 
no  evidence  of  defendant's  liability  suf- 
ficient to  be  submitted  to  the  jury-  In  a 
case  where  the  evidence  was  sufficient  to 
establish,  prima  fade,  that  a  ladder  was 
furnished  by  an  employer  to  be  used  by  his 
workmen.  It  was  held  that  the  master  was 
bound  to  take  reasonable  care  to  have  it 
safe  for  such  use.  Mills  v.  Ice  Co.,#51  N.  J. 
Law,  342, 17  Atl.  973.  But  in  this  case  the  scaf- 
fold was  not  a  permanent  platform  furnish- 
ed by  the  employer,  on  which  be  invited  his 
workmen  to  stand  in  doing  their  work.  Mul- 
chey  v.  Society,  125  Mass.  487.  It  was  a  tem- 
porary and  movable  platform,  to  be  increas- 
ed in  height,  as  the  work  progressed,  by  the 
workmen  themselves,  as  their  needs  requir- 
ed. For  an  injury  received  by  one  work- 
man from  the  negligence  of  others  in  in- 
creasing the  scaffold  height,  the  employer 
would  be  no  more  liable  than  he  would  be  for 
the  fall  of  a  ladder  furnished  by  him  to  his 
workmen,  when  the  fall  was  the  result  of 
one  of  tbem  negligently  placing  it  insecure- 
ly. For  these  reasons  I  think  the  rule  should 
be.  made  absolute. 


STATE  (KLING,  Prosecutor)  v.  KEHOE. 

(Supreme  Court  of  New  Jersey.     Feb.  20, 
1896.) 

Parol  Evidbxcb— Modifying  Tibms  or  Note. 
Id  a  suit  brought  by  the  accommodation 
maker  of  a  promissory  note  against  the  second 
indoreer,  for  contribution,  the  former  will  not  be 
permitted  to  modify  or  alter  the  terms  of  the  con- 
tract evidenced  by  the  note  by  proof  that,  at 
the  time  of  the  signing  and  indorsing  of  the 
note,  there  was  a  verbal  agreement  between  them 
that  the  indorser  should  be  liable  upon  the  note 
jointly  with  the  maker. 

(Syllabus  by  tbe  Court.) 

Certiorari  to  court  of  common  pleas,  Ber- 
gen county;  Van  Valen,  Bogart,  and  Wheel- 
er, Judges. 

Action  by  John  Kehoe  against  George 
Kling.  Judgment  for  plaintiff,  and  defend- 
ant brings  certiorari.     Reversed. 

Argued  at  November  term,  1895,  before 
DEPUE.  VAN  SYCKEL,  and  GUMMERE, 
JJ. 

J.  A.  McCreery.  for  prosecutor.  Addison 
Ely,  for  defendant. 

GUMMERE,  J.  The  plaintiff  below,  "Vho 
Is  the  defendant  here,  brought  suit  to  re- 
cover from  the  prosecutor,  who  was  the  de- 
fendant below,  the  one-half  of  the  amount 
of  a  promissory  note  for  $100,  of  which  the 
plaintiff  was  tbe  maker,  and  upon  which  the 
defendant  was  second  indorser.  The  note 
was  dated  December  6,  1893,  and  read  as 
follows:  "Four  months  after  date  I  promise 
to  pay  to  the  order  of  Charles  Donoughey 
one  hundred  dollars,  at  the  People's  Bank 


and  Trust  Company,  Passaic,  New  Jersey. 
Value  received.  [Signed]  John  Kehoe.  [In- 
dorsed] Charles  Donoughey.  George  Kling." 
Upon  the  trial  below  It  appeared  that  the 
note  in  question  was  made  for  the  purpose 
of  assisting  Donoughey.  the  payee,  to  meet 
a  pressing  indebtedness,  and  solely  for  his 
accommodation;  and  the  plaintiff  was  per- 
mitted to  prove,  against  the  objection  of 
the  defendant,  that  at  the  time  of  the  mak- 
ing of  the  note  they  verbally  agreed  with 
each  other  that,  If  Donoughey  did  not  pay 
the  uote  when  it  fell  due,  they  would  each 
pay  one-half  of  It  It  further  appeared  up- 
on the  trial  below  that  Donoughey  failed  to 
pay  the  note  at  maturity,  and  that  Kehoe, 
the  plaintiff  below,  was  compelled  to  take  it 
up,  and  that  after  doing  so  he  called  upon 
Kling,  the  defendant,  to  contribute  his  one- 
half  of  tbe  amount,  whicb  the  latter  refused 
to  do. 

It  cannot  be  denied  that  the  note  in  ques- 
tion creates  a  definite  contract  between  these 
parties,  by  which,  as  between  them,  the 
maker,  Kehoe,  became  primarily  liable  to 
pay  the  note,  and  Kling.  as  indorser,  be- 
came liable  only  in  case  the  maker  failed 
to  meet  it  at  maturity,  and  that  the  admis- 
sion of  evidence  showing  the  existence  of  a 
contemporaneous  oral  agreement  such  as  was 
testified  to  on  the  trial  below  tended  to  ma- 
terially alter  the  terms  of  that  contract  It 
Is  insisted,  however,  that  the  ruling  of  the 
trial  Judge  in  admitting  this  evidence  did 
not  violate  the  rule  which  prohibits  written 
evidence  from  being  altered  by  parol,  be- 
cause this  action  was  not  brought  upon  the 
note,  but  upon  the  contemporaneous  oral 
agreement,  and  that  the  evidence  which 
was  admitted  was  not  offered  for  the  pur- 
pose of  contradicting  or  varying  the  terms 
of  a  written  contract,  but  solely  for  the 
purpose  of  proving  the  existence  of  the  agree- 
ment sued  upon.  The  fallacy  of  this  con- 
tention lies  in  the  fact  that  it  assumes  that 
these  parties,  at  one  and  the  same  time, 
entered  into  two  separate  agreements  relat- 
ing to  the  same  subject-matter,  each  equally 
binding,  by  one  of  which  Kehoe  became 
primarily  liable  to  pay  the  whole  note,  and 
Kling  liable  only  in  the  event  of  Kehoe's 
failing  to  perform  his  contract,  while  by 
the  other  they  each  became  liable  to  pay 
one-half  of  the  money  due  upon  it  at  ma- 
turity. Two  such  agreements  are  absolute- 
ly inconsistent  with  each  other,  and  cannot 
by  any  possibility  be  both  effectuated.  If 
one  stands,  the  other  must  fall.  It  was  to 
meet  this  very  condition  of  affairs  that  the 
rule  was  adopted  which  prohibits  the  in 
traduction  of  oral  evidence  to  vary  or  alter 
the  terms  of  a  written  contract  complete  in 
all  Its  parts,  and  a  recovery  upon  the  oral 
agreement,  sued  upon  in  this  case,  can  only 
be  sustained  by  disregarding  that  rule.  This 
result,  upon  principle,  would  seem  to  be 
decisive  of  the  question  under  consideration, 
for  no  rule  has  been  more  consistently  and 
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rigorously  enforced  by  the  courts  of  this 
state  than  that  above  referred  to.  An  ex- 
ample of  the  application  of  that  rule  under 
circumstances  similar  In  many  respects  to 
those  In  the  case  now  before  the  court  will 
be  found  in  Johnson  v.  Ramsey,  43  N.  J. 
Law,  280.  In  that  case  an  accommodation 
indorser  upon  a  promissory  note,  In  a  suit 
brought  against  him  by  his  Indorsee,  at- 
tempted to  show  that  there  was  an  oral 
agreement  between  them,  made  at  the  time 
of  putting  their  names  to  the  paper,  that  In 
case  either  of  them  was  compelled  to  pay 
the  note  the  other  would  contribute  one- 
half  of  the  amount  paid.  The  court,  after 
carefully  considering  and  discussing  those 
cases  which  hold  that,  as  between  an  ac- 
commodation Indorser  and  indorsee,  the 
form  of  the  note  is  not  conclusive,  and  that 
in  that  connection  parol  evidence  is  admis- 
sible, declares  the  true  rule  to  be  that  an 
accommodation  indorser,  by  force  of  his 
prior  indorsement,  agrees  in  writing  to  pay 
the  whole  of  the  note,  so  far  as  his  indorsee 
Is  concerned,  and  that  he  cannot  -alter  that 
contract  by  proof  of  the  existence  of  a 
contemporaneous  oral  agreement  creating  a 
joint,  instead  of  a  successive,  liability.  It 
was  error  for  the  trial  Judge,  in  the  case 
under  review,  to  admit  the  evidence  objected 
to,  and  the  judgment  of  the  common  pleas 
must  therefore  be  set  aside. 


SHIELDS,  County  Collector,  v.  CITY  OF 

PATERSON   et   al. 

(Supreme  Court  of  New   Jersey.     Feb.  20, 

189&) 

Mandamus— Rbs  Judicata  -Construction  op 
Statute. 

a.  The  relator,  a  board  of  chosen  freehold- 
ers, passed  a  resolution  making  its  annual  appro- 
priations, upon  which  the  defendant,  a  munici- 
pality affected,  made  a  direct  attack  by  certiora- 
ri. The  attack  failed,  in  respect  to  the  item  now 
under  consideration,  because  none  of  the  rea- 
sons filed  covered  tne  point  of  its  illegality.  The 
relator  now  seeks  by  mandamus  to  compel  pay- 
ment, based  upon  this  previous  adjudication,  and 
is  met  by  an  attempt  to  relitigate  the  point.  Held, 
mat  the  parties  to  the  certiorari  record  are 
bound  by  the  adjudication  had  thereon,  and 
that  the  judgment  of  this  court,  then  pronounced, 
is,  until  reversed,  binding  upon  the  court  when 
acting  upon  the  same  matter  between  the  same 
parties. 

2.  Held,  that  an  act  supplementary  to  pro- 
ceeding by  mandamus  (P.  L.  18%,  p.  339)  does 
not  apply  to  the  above  state  of  facts. 
(Syllabus  by  the  Court.) 

Application  by  Patrick  Shields,  county  col- 
lector of  the  county  of  Passaic,  against  the 
city  of  Paterson  and  others,  for  mandamus. 
Writ  allowed. 

Argued  November  term,  1895.  before  UP- 
PIXCOTT  and  GARRISON,  JJ. 

D.  C.  Bolton,  for  relator.  T.  C.  Slmonton, 
for  defendant. 

GARRISON,  J.  The  substantial  controver- 
sy In  this  case  Is  between  two  public  trustees, 


to  wit,  the  board  of  chosen  freeholders  of  the 
county  of  Passaic,  and  the  mayor  and  alder- 
men of  the  city  of  Paterson,  and  the  form 
In  which  It  is  presented  is  an  application  by 
the  county  upon  the  city  for  the  payment  of 
its  proportion  of  the  annual  tax  appropriation 
for  the  fiscal  year  ending  May  31,  1894. 

By  a  stipulation  as  to  facts,  it  appears  that 
the  city  must  pay  to  the  county  $24,297.70, 
if  it  must  pay  anything,  and  that  the  ques- 
tion whether  it  must  pay  anything  depends 
upon  whether  it  may  dispute  the  legality  of 
the  item  appropriating  "$73,000  for  payment 
of  debt."  It  is  admitted  that  the  sum  thus 
appropriated  was  in  excess  of  any  debt  to 
which  it  might  lawfully  be  applied,  and  that, 
upon  a  direct  attack,  the  sum  appropriated 
must  be  reduced  to  $39,456,  in  which  event 
the  city  would  owe  nothing,  and  this  appli- 
cation would  fall.  The  case  turns,  therefore, 
upon  the  right  of  the  defendant,  upon  an  ap- 
plication of  this  nature,  to  make  an  indirect 
attack  upon  the  resolution  passed  by  the  board 
of  freeholders.  That  this  right  would  not,  up- 
on general  principles,  be  accorded,  seems  to 
be  conceded;  but  our  attention  is  directed  to 
an  act  of  the  legislature,  supplementary  to 
proceedings  upon  writs  of  mandamus,  in  these 
words:  "In  all  proceedings  by  mandamus,  to 
enforce  the  collection  or  payment  of  a  tax 
or  appropriation,  it  shall  and  may  be  lawful 
to  plead  and  show  as  a  defense  that  such  tax 
or  appropriation  is  in  whole  or  in  part  ille- 
gal,"—approved  March  19,  1895  (P.  L.  p.  339). 

The  applicability,  of  thlB  statute  to  the  pres- 
ent case  is  denied  by  the  relator,  upon  the 
ground  that  the  question  of  the  legality  of 
this  appropriation  is  res  judicata.  It  is  an 
admitted  fact  that  these  defendants  did  seek, 
by  direct  attack,  to  annul  or  modify  the  res- 
olution of  the  relator,— to  annul  or  modify 
with  respect  to  certain  items,  including  the 
( ne  now  sought  to  be  again  litigated.  That 
ittack  was  by  certiorari,  and  the  Judgment 
rendered  was  that  the  item  of  $73,000  must 
remain  undisturbed.  Reference  to  the  opin- 
ion in  that  case  (5G  N.  J.  Law,  459,  29  Atl. 
331)  discloses  that  the  prosecutor  therein,  who 
is  the  defendant  here,  failed  to  file  any  rea- 
son charging  that  this  Item  was  in  excess  of 
bonded  indebtedness?  and-  that,  under  the  gen- 
eral reasons,  this  infirmity  could  not  lead  to 
a  nullification  of  the  action  of  the  county 
board. 

It  will  not  seriously  be  contended  that  the 
legislature,  giving  to  this  act  the  broadest 
possible  potency,  evinced  any  purpose  to  un- 
settle the  doctrine  of  res  judicata,  or  to  pre- 
vent its  application  as  theretofore.  The  only 
reasonable  doubt  that  can  arise  is  as  to  the 
application  of  that  doctrine  to  a  certain  class 
of  judgments  which,  It  may  be  argued,  in- 
cludes cases  arising  under  certiorari.  There 
'  is,  however,  a  clear  distinction  between  those 
cases  In  certiorari  in  which  the  action  of  in- 
ferior bodies  is  reviewable  in  this  court  with 
mere  notice  to  the  persons  really  affected,  and 
tiiese,  in  which  the  real  parties  are  In  court, 
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and  submit,  on  the  record,  a  direct  issue  of 
the  legality  of  some  proceeding  of  the  one 
that  injuriously  affects  the  other.  Under  our 
judicial  system,  the  supreme  court  has  a  pe- 
culiar and  exclusive  jurisdiction  relative  to 
municipal  action  of  the  sort  involved  here. 
A  municipal  taxing  power  promulgates  its 
budget  as  the  basis  for  a  levy.  Another  mu- 
nicipality, bearing  a  fixed  fiscal  relation  to 
the  amount  thus  announced,  desires  to  ques- 
tion the  legality  of  certain  items,  in  so  far 
as  they  affect  its  interests.  It  does  so  by  cer- 
tiorari, the  only  writ  open  to  it.  The  issue 
is  clearly  cut.  and  spread  upon  the  record. 
Under  these  circumstances,  it  is  not  perceiv- 
ed why  the  judgment  thus  pronounced  should 
not  be  binding  upon  the  same  court  when  act- 
ing upon  the  same  matter  between  the  same 
parties. 

The  circumstance  that  the  court  did  not,  in 
point  of  fact,  pass  upon  the  merits  of  the  spe- 
cial items,  is  without  legal  weight.  The  doc- 
trine of  previous  adjudication  binds  parties, 
not  only  by  what  they  chose  to  try  before  a 
competent  tribunal,  but  also  by  whatever 
.might  have  been  tried  in  the  form  of  action  in 
which  they  were  actors. 

The  conclusion  to  which  I  have  come  is  that, 
notwithstanding  the  statute  of  1885,  these  de- 
fendants cannot  make  any  collateral  denial  of 
the  regularity  of  the  resolution  by  which  the 
relator  established  the  appropriation  in  ques- 
tion. 

The  writ  of  mandamus  is  allowed,  in  the 
form  suggested  by  the  opinion  in  Shields  v. 
City  of  Paterson,  56  N.  J.  Law,  495,  27  Atl. 
803. 


STATE  ex  rel.  MILLER  v.  BOARD  OF  CHO- 
SEN   FREEHOLDERS    OF   CUM- 
BERLAND COUNTY. 

(Supreme  Court  of  New   Jersey.     Feb.   20, 
1886.) 

Board  or  Chosen   FiteaaoM>EBs— Election  op 

Members, 
i  Under  the  supplement  of  March  7,  1895, 

to  the  borough  act  or  April  5,  1878.  the  borough 
of  Vineland  is  entitled  to  one  member  of  the 
hoard  of  cho»eu  freeholders,  but  he  cannot  be 
elected  until  the  election  tb  be  held  in  the  spring 
of  1896. 
(Syllabus  by  the  Court.) 

Application  by  the  state,  on  the  relation  of 
Lewis  H.  Miller,  for  mandamus  to  the  board 
of  chosen  freeholders  of  the  county  of  Cum- 
berland.   Denied. 

Argued  November  term,  1895,  before  DE- 
PUE,  VAN  SYCKEL,  and  GUMMERE.  JJ. 

Louis  H.  Miller  and  L.  Newcomb.  for  rela- 
tor.    R.  P.  Tuller,  for  defendants. 

VAN  SYCKEL,  J.  The  relator  applies  for 
a  mandamus  directed  to  the  defendants,  com- 
manding them  to  admit  him  as  a  member  of 
the  board  from  the  borough  of  Vineland.  It  is 
alleged  that  he  was  duly  elected  at  an  elec- 


tion held  in  the  borough  on  the  12th  of  March, 
1895.  The  borough  of  Vineland  was  incor- 
porated under  the  act  of  April  5,  1878.  A 
supplement  to  that  act  was  passed  April  25, 
1894,  as  follows: 

"(1)  Be  it  enacted,  by  the  senate  and  gen- 
eral assembly  of  the  state  of  New  Jersey, 
that  all  boroughs  of  the  first  class  existing 
within  the  limits  of  any  of  the  townships 
of  this  state  incorporated  under  the  act  of 
which  this  is  a  supplement,  shall  hereafter 
be  entirely  separated  and  independent  in  all 
matters  of  local  government  from  the  town- 
ships out  of  which  said  boroughs  have  been 
created,  but  nothing  in  this  act  shall  de 
prive  the  inhabitants  of  any  of  said  borougiir. 
of  any  local  option  rights  which  they  may 
now  possess  by  virtue  of  their  township  char- 
ter. 

"(2)  And  be  it  enacted,  that  the  legal  voters 
within  the  said  boroughs  shall  have  no  right 
to  Tote  for  any  officer  of  the  townships  out  of 
which  said  boroughs  haTe  been  created,  nor 
to  vote  for  any  appropriation  for  any  purpose 
concerning  the  townships  out  of  which  said 
boroughs  have  been  created. 

"(3)  And  be  it  enacted,  that  in  all  boroughs 
of  the  first  class  incorporated  under  the  act 
to  which  this  is  a  supplement,  the  local  vot- 
ers of  said  boroughs  shall,  at  each  annual 
election  for  borough  officers,  elect  justices  of 
the  peace,  constables,  surveyors  of  the  high- 
ways, poundkeepers  and  overseers  of  the 
poor  for  such  boroughs,  in  accordance  with 
the  existing  statutes,  regulating  the  election 
and  term  of  office  of  such  officers  in  town- 
ships. 

"(4)  And  be  it  enacted,  that  the  mayor  of 
each  and  every  borough  of  the  first  class  in- 
corporated under  the  act  to  which  this  is 
a  supplement  shall  hereafter  be  elected  to 
serve  for  the  term  of  three  years. 

"(5)  And  be  it  enacted,  that  the  legal  vot- 
ers of  all  boroughs  of  the  first  class  incor- 
porated under  the  act  to  which  this  is  a  sup- 
plement shall  have  the  right,  by  vote  to  des- 
ignate annually,  upon  the  ballots  used  in  vot- 
ing for  liorough  officers,  such  amounts  as 
may  be  deemed  advisable  for  any  and  all 
legal  purposes  of  a  local  nature  in  any  way 
connected  with  said  boroughs. 

"(<S)  And  be  it  enacted,  that  hereafter  all 
boroughs  of  the  first  class  incorporated  un- 
der the  act  to  which  this  is  a  supplement 
shall  be  entitled  to  one  member  of  the  board 
of  chosen  freeholders,  to  be  elected  in  accord- 
ance with  the  existing  statutes  now  regulat- 
ing the  election  and  length  of  terms  of  mem- 
bers of  said  board  of  chosen  freeholders. 

"(7)  And  be  it  enacted,  that  all  township  of- 
ficers elected  prior  to  the  passage  of  this  net 
residing  within  said  boroughs  shall  hold  their 
offices  until  the  expiration  of  the  terms  to 
which  they  were  elected. 

"(8)  And  be  It  enacted,  that  all  acts  and 
parts  of  acts  Inconsistent  herewith  be  and 
they  are  hereby  repealed. 

"Approved  AprU  25,  1894." 
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A  further  supplement  was  passed  March 
Y,  1S95,  as  follows: 

"(1)  Be  It  enacted,  that  all  boroughs  exist- 
ing within  the  limits  of  any  of  the  town- 
ships of  this  state  incorporated  under  the 
acts  to  which  this  Is  a  supplement,  shall 
hereafter  be  entirely  separate  and  independ- 
ent in  all  matters  of  local  government  from 
the  townships  out  of  which  said  boroughs 
have  been  created. 

"(2)  Be  It  enacted,  that  in  all  boroughs  in- 
corporated under  the  act  to  which  this  Is  a 
supplement  the  legal  voters  of  said  boroughs 
shall,  at  each  annual  election  for  borough  of- 
ficers, elect  justices  of  the  peace,  constables, 
surveyors  of  the  highways,  poundkeepers 
and  overseers  of  the  poor  for  such  boroughs 
in  accordance  with  existing  statutes  regulat- 
ing the  election  and  term  of  office  of  such 
officers  in  townships. 

"(3)  Be  it  enacted,  that  the  mayor  of  each 
and  every  borough  incorporated  under  the  act 
to  which  this  is  a  supplement  shall  hereafter 
be  elected  to  serve  for  the  term  of  two  years. 

"(4)  Be  It  enacted  that  the  legal  voters  of 
all  boroughs  Incorporated  under  the  act  to 
which  this  is  a  supplement  shall  have  the 
right,  by  vote,  to  designate  annually,  upon 
the  ballots  used  in  voting  for  borough  of- 
ficers, such  amounts  as  may  be  deemed  ad- 
visable for  any  and  all  legal  purposes  of  a 
local  nature  in  any  way  connected  with  said 
boroughs. 

"(5)  Be  it  enacted  that  hereafter  all  bor- 
oughs incorporated  under  the  act  to  which 
this  is  a  supplement  shall  be  entitled  to  one 
member  of  the  board  of  chosen  freeholders, 
provided,  the  population  exceeds  twenty-five 
hundred,  to  be  elected,  in  accordance  with 
the  existing  statutes,  now  regulating  the 
election  and  length  of  terms  of  members  of 
said  board  of  chosen  freeholders. 

"(C)  Be  it  enacted,  that  in  case  of  the  for- 
mation of  any  borough  out  of  the  part  of  any 
township  in  this  state  by  virtue  of  the  above 
act,  any  member  of  the  township  committee, 
overseer  of  the  roads,  or  township  officer,  re- 
siding within  the  limits  of  the  borough,  shall 
hold  his  said  office  and  perform  the  duties 
thereof  until  the  next  general  election  Is  held 
for  the  election  of  township  officers,  at  which 
time  some  other  person  or  persons  residing 
In  the  remaining  part  of  said  township  shall 
be  elected  in  his  place  and  stead,  whether  the 
term  of  his  said  office  for  which  be  was  orig- 
inally elected  has  expired  or  not. 

"(7)  Be  it  enacted,  that  all  acts  and  parts 
of  acts  Inconsistent  herewith  be  and  they 
are  hereby  repealed,  and  that  this  act  shall 
take  effect  Immediately." 

This  supplement  of  1895  was  manifestly  in- 
tended to  be  a  substitute  for  the  supplement 
of  1894.  When  the  act  of  March  7,  1895.  took 
effect,  the  act  of  1894  ceased  to  be  of  any 
force  or  effect,  and  no  action  could  be  taken 
in  virtue  of  It.    There  can  be  no  question  that 


under  the  fifth  section  of  the  act  of  1895  the 
borough  of  Vlneland  is  entitled  to  a  chosen 
freeholder.  The  point  to  be  determined  is 
when  the  right  to  elect  may  be  exercised.  Un- 
der the  seventh  section  of  the  act  of  1894,  all 
township  officers  elected  prior  to  the  passage 
of  that  act,  residing  within  boroughs,  were 
to  hold  their  offices  until  the  expiration  of 
the  terms  for  which  they  were  elected.  Un- 
der the  supplement  of  1895,  they  are  to  hold 
office  only  until  the  next  general  election  is 
held  for  the  election  of  township  officers. 
Under  the  supplement  of  1894,  the  officers 
who  had  been  elected  by  the  township  before 
the  formation  of  the  borough,  whether  they 
resided  In  the  territory  of  the  borough,  or  in 
that  remaining  to  the  township,  were  to  con- 
tinue in  office  as  officers,  not  of  the  borough, 
but  of  the  township,  for  the  full  term  for 
which  they  had  been  elected.  Under  the  sup- 
plement of  1895,  these  officers,  so  far  as  they 
resided  In  the  territory  of  the  borough,  were 
to  hold  their  offices  only  until  the  next  gen- 
eral election  of  township  officers.  The  ob- 
ject of  this  legislation  was  to  give  the  town- 
ship the  right  to  have  a  full  set  of  officers  re- 
siding within  its  boundaries.  The  borough 
was  given  a  like  power,  and,  to  effectuate  the 
apparent  object  of  this  legislation,  the  term 
"township  officers"  must  be  held  to  embrace 
all  officers  elected  or  to  be  elected  by  the 
voters  of  a  township,  of  which  a  chosen  free- 
holder is  one.  The  township  of  Vlneland  was 
empowered  expressly  to  elect  a  freeholder  in 
accordance  with  the  existing  statutes  regu- 
lating the  election  and  length  of  terms  of 
members  of  said  boards  of  freeholders.  By  a 
supplement  passed  March  7, 1893,  to  the  bor- 
ough act  of  1878  (P.  L.  1893.  p.  101),  all  elec- 
tions held  In  the  borough  are  to  be  conducted 
under  the  provisions  of  the  election  law  ap- 
proved April  18,  1876  (Revision,  p.  335).  The 
law  regulating  the  election  is  the  ninth  sec- 
tion of  the  general  election  law  of  1876  (Re- 
vision, p.  338).  By  that  section  eight  days' 
notice  must  be  given  of  such  election.  When 
the  act  of  1895  was  passed,  only  five  days  In- 
tervened before  an  election  was  to  be  held, 
and  there  was  therefore  no  opportunity  to 
elect  a  chosen  freeholder  for  the  borough  In 
the  year  1895.  The  election  was  held  March 
12,  1895.  The  language,  "until  the  next  gen- 
eral election  Is  held  for  the  election  of  town- 
ship officers,"  in  the  sixth  section  of  the  act 
of  1895.  means  the  next  general  election  at 
which  township  officers  could  be  elected, 
which  was  not  until  the  spring  of  1896.  The 
right  of  the  borough,  under  the  fifth  section, 
to  elect  a  chosen  freeholder,  does  not  accrue 
until  the  spring  of  1890.  because  until  then 
a  chosen  freeholder  cannot  be  chosen  In  ac- 
cordance with  the  provision  of  the  ninth  sec- 
tion of  the  general  election  law.  The  elec- 
tion of  the  relator,  therefore,  was  premature, 
and  he  is  without  title  to  the  office.  The 
mandamus  Is  denied,  with  costs. 
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MILLER  t.  DELAWARE,  L.  &  W.  R.  CO. 
(Supreme  Court  of  New  Jersey.     Feb.  20, 
1896.) 
Nkw  Trial — Inconsistent  Vkkdiot. 
In  an  action  for  injury  to  the  person,  if 
the  damages  awarded  be  so  small  that  the  as- 
sessment is  inconsistent  with  the  undisputed  evi- 
dence,  the  verdict  will  be  set  aside  at  the  in- 
stance of  the  plaintiff. 
(Syllabus  by  the  Court.) 

Action  by  Mary  A.  Miller  against  the  Del- 
aware, Lackawanna  &  Western  Railroad 
Company.  Verdict  for  plaintiff,  for  six  cents. 
Rule  to  show  cause.     Rule  made  absolute. 

Argued  at  November  term,  1896,  before 
BEASLEY,  C.  J.,  and  MAOIE  and  LUD- 
LOW, JJ. 

Parmly,  Olendorf  &  Fisk,  for  plaintiff.  F. 
McGee,  for  defendant. 

BEASLEY,  C.  J.  The  action  is  for  al- 
leged Injury  to  the  person  of  the  plaintiff 
sustained  by  ber  In  stepping  off  one  of  the 
cars  of  the  defendant.  Her  claim  Is  that 
the  company  neglected  to  provide,  as  was 
customary,  a  bench  for  her  to  alight  on,  the 
step  being  three  or  four  feet  from  the 
ground,  and,  there  being  an  insufficiency  of 
light,  she  came  so  heavily  down  tbat  the  lig- 
aments of  her  knee  Joint  were  severely 
strained.  There  is '  considerable  evidence 
showing  the  serious  character  of  the  hurt, 
and  that  it  was  painful  and  chronic.  There 
was  no  counter  evidence  on  the  subject. 
The  Jury  rendered  their  verdict,  viz.:  "That 
they  find  the  defendant  guilty  as  charged 
by  the  plaintiff,  and  that  they  assess  the 
damages  of  the  plaintiff  against  the  defend- 
ant, by  reason  thereof,  at  six  cents."  This 
result  of  the  trial  in  this  case  cannot  be  ex- 
plained on  any  ground  that  will  harmonize 
it  with  Justice  or  common  sense.  The  only 
suggestion  which  has  been  made  by  the 
counsel  tending  to  explain  this  extraordi- 
nary situation  of  the  case  is  that  the  Jury 
was  convinced  that  the  plaintiff  had  no 
cause  of  action,  and  that,  in  a  spirit  of  favor- 
itism for  a  woman  as  opposed  to  a  corpora- 
tion, they  reached  the  conclusion  announced 
by  them.  But  this  argument  is  suicidal,  as 
it  places  the  Jury  distinctly  in  the  wrong, 
and  on  that  account  their  action  should  be 
annulled,  for  so  unscrupulous  a  body  should 
not  be  permitted  to  settle  the  rights  of  ei- 
ther the  plaintiff  or  defendant.  The  rule 
must  be  made  absolute. 


DRINKHOUSE  v.  GREGG  MANUFG  CO. 

(Supreme  Court  of  New  Jersey.     Feb.  20, 
1896.) 

Mechanic's  Libs — Amendment — Verification. 
1.  The  amendments  of  the  mechanic's  lien 
authorized  by  the  fourteenth  section  of  the  net 
nan  be  made  at  any  time  before  judgment  ou  the 
claim. 


2.  Such  amendments  must  be  in  writing,  and 
signed  by  the  judge,  but  need  not  be  sworn  to. 

(Syllabus  by  the  Court.) 

Action  by  Frank  F.  Drlnkhonse  against 
the  Gregg  Manufacturing  Company.  Ver- 
dict for  plaintiff.  Rule  to  show  cause.  Rule 
discharged. 

Argued  November  term,  1895,  before 
BEASLEY,  C.  J.,  and  MAGIE  and  LUD- 
LOW, JJ. 

Bartlett  C.  Frost  and  Wm.  H.  Morrow,  for 
plaintiff.  George  M.  Shipman  and  Lewis 
Starr,  for  defendant. 

BEASLEY,  C.  J.    This  case  calls  for  a  con- 
struction of  the  fourteenth  section  of  the  me- 
chanic's lien  law.  The  lien  filed  by  the  plain- 
tiff was  admittedly  defective,  In  this  respect: 
that  it   omitted  to  state  the  dates  of   the 
various  items  of  work  and  materials   fur- 
nished.   According  to    the   case   of   Jersey 
Co.  v.  Davison,  29  N.  J.  Law,  415,  this  omis- 
sion was  fatal  to  the  procedure  as  the  stat- 
ute existed   at   the  time  of   tbat  decision. 
Before  the  trial  of  the  present  case   this  lien 
claim  was  amended  In  the  respect  mention- 
ed, by  the  order  of  a  Justice  of  this  court. 
It  is  now  claimed  that  this  amendment  is 
Inefficacious,  for  the  reason  that  the   time 
within  which  it  could  be  properly  made  had 
elapsed.    The  argument  In  support  of  this 
position  is  that  the  eleventh  section  of  the 
statute   specifically   prescribes   the    contents 
of  the  claim  to  be  filed,  and  having,  among 
other  particulars,  required  that  it  shall  ex 
hibit  "the  amount  and  kind  of  labor  per- 
formed,  and    materials   furnished,  'and    the 
prices  at   which,   and  the  times   when    the 
same   was   performed   and    furnished,"   con- 
cludes with  the  following  declaration,  viz.: 
"That  when   such  claim  shall   not  be  filed 
in  the  manner  or  within  the  time  aforesaid, 
etc.,    the    building   or   lands   shall    be    free 
from  all  lien  for  the  matters  in  such  claim.'' 
This  was  the  condition  of  the  law  at  the 
time  when  the  decision  of  this  court,  above 
cited,    was    rendered.    That   such    condition 
was   imperfect,   and   conducive   to   frequent 
frustrations  of  the  statutory  policy,  is  man- 
ifest.   Imperfections  in  the  particulars  of  the 
claim,  on  numerous  occasions,  defeated  suits 
brought   to  enforce  this  class  of  demands; 
and,   to   make   the   matter   worse,   such  de- 
structive defects  related  to  matters  of  mere 
form.    Of  the  truth  of  this  the  present  case 
is  an  apt  illustration.    The  absence  of  dates 
in  this  lien  claim,  with  respect  to  the  de- 
fendant, is  and  has  been  of  no  consequence, 
for  there  ts  not  even  a  pretense  that  It  has. 
in  the  slightest  degree,  led  him  astray,  or 
Impaired  his  rights;   and  yet,  for  the  want 
of  an  empty  formality,  he  is  seeking  to  de- 
feat the  suit,  no  matter  how  meritorious  it 
may  be.    It  is  plain  that  a  statute  permit- 
ting such  results  was  in  need  of  reformation: 
and  hence,  at  the  ttme  of  the  revision  of  the 
laws  In  1874.  the  introduction  of  the  fourteenth 
section,  already  referred  to.     This  is  its  Ian- 
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guage,  viz. :  "That  at  any  time  before  judgment 
on  a  lien  claim,  a  Justice  of  the  supreme  court, 
on  the  application  of  the  claimant  of  such  lien, 
and  on  reasonable  notice  to  all  parties  inter- 
ested, may  order  such  lien  claim  to  be  amend- 
ed, in  matters  of  substance,  as  well  as  in 
matter  of  form,  whenever  It  shall  appear 
to  him  that  such  amendment  can  be  justly 
made;  and  whenever  such  amendment  shall 
be  ordered,  the  same  shall  be  put  in  writ- 
ing and  signed  by  said  justice,  and  shall 
be  then  filed  In  the  office  of  the  county 
clerk."  This  statutory  empowerment,  being 
purely  remedial,  must  be  favorably  con- 
strued, so  as  to  advance  the  remedy  and 
suppress  the  mischief. 

It  has  just  been  indicated  what  Is  deemed 
the  object  of  this  section,  and  the  conten- 
tion now  is  that  the  corrections  thus  au- 
thorized cannot  be  made  after  the  expiration 
of  the  year  that,  in  the  original  act,  is  the 
term  prescribed  for  the  filing  of  the  lien 
claim.  The  statutory  provision  thus  refer- 
red to  is  the  thirteenth  section,  in  connection 
with  the  eleventh.  The  former  provides 
"that  no  debt  shall  be  a  lien  by  virtue  of  this 
act,  unless  a  claim  is  filed  as  hereinbefore 
provided  within  one  year  from  the  furnish- 
ing the  materials  or  performing  the  labor  for 
which  said  debt  is  due,"  and  the  latter,  as 
we  have  seen,  requires  that  the  Hen  claim 
thus  mentioned  shall  be  possessed  of  certain 
designated  characteristics.  The  theory  in- 
sisted on  is  that  the  lien  claim  ceases  to 
bind  the  land  after  a  certain  designated  pe- 
riod, and  that  it  must  be  amended  before 
that  period  is  spent,  inasmuch  as,  having 
thus  become  inoperative,  it  cannot  be  re- 
vived. But  the  clear  inadmissibility  of  such 
a  construction  is  that  it  is  diametrically 
opposed  by  the  plain  terms  of  the  amendato- 
ry clause.  That  declares  that  the  amend- 
ments In  question  may  be  made  "at  any 
time  before  Judgment  on  a  Hen  claim."  No 
principle  is  known  whereby  a  space  of  time 
thus  designated  can  be  constrained  by  the 
court.  Besides,  If  the  views  indicated  should 
prevail,  the  power  to  amend  would  be  al- 
most totally  worthless,  as  the  defects  in 
these  Hen  claims  have  been,  and,  in  the  na- 
ture of  the  thing,  will  be,  almost  always  dis- 
covered during  the  progress  of  the  trial. 

In  addition  to  these  considerations,  the 
next  section  of  the  act  (that  is,  section  15) 
seems  to  leave  no  room  for  doubt  with  re- 
spect to  the  question  under  consideration. 
It  has  been  already  shown  that  section  11 
of  the  original  act  requires  the  dates  of  the 
different  items  of  work  and  materials  to  be 
set  out  in  the  lien  claim,  and.  by  reference 
to  the  clause,  it  will  appear  that,  similarly, 
a  description  of  the  curtilage  shall  be  con- 
tained therein,  and  the  omission  of  such  de- 
scription would  be  as  fatal  to  the  procedure 
as  would  be,  as  we  have  seen,  an  omission 
of  such  dates.  As  a  mistake  might  some- 
times occur  in  making  the  description  thus 
called  for.  its  ill  consequences  are  thus  ob- 


viated in  section  15,  which  declares  "that 
at  any  time  before  the  entry  of  final  judg- 
ment in  a  suit  under  this  act"  a  justice 
of  the  supreme  court  may  "alter  the  de- 
scription of  the  curtilage  as  set  forth  In  the 
lien  claim,"  the  effect  of  such  alteration  be- 
ing limited  by  the  following  proviso,  "that 
the  amendments  authorized  in  this  and  the 
next  preceding  section  shall  not  affect  the 
rights  of  any  bona  fide  purchaser  or  mort- 
gagee acquired  between  the  time  of  filing 
the  original  lien  claim  and  that  of  filing 
such  amendments."  It  thus  appears  that  all 
amendments  to  the  lien  claim  can  be  made 
at  any  time  before  Judgment  upon  It,  and 
they  are  to  have  Identical  effects.  The  case 
of  Wheeler  v.  Almond,  46  N.  J.  Law,  161, 
is  not  in  point,  the  proposition  thereby  es- 
tablished being  that  the  time  of  Issuing  the 
summons  to  enforce  the  Hen  is  mandatory, 
and  is  not  susceptible  of  amendment  un- 
der the  fourteenth  section  of  the  act,  the 
reason  assigned  being  that  the  power  there 
given  "extends  only  to  the  amendment  of 
the  lien  claim,"  and  that  the  defect  then  un- 
der consideration  was  "not  In  the  claim." 
This  discrimination  seems  to  imply  that,  if 
the  defect  had  been  in  the  lien  claim  It- 
self, a  different  result  would  have  obtain- 
ed. In  Bartley  v.  Smith,  43  N.  J.  Law,  321, 
no. doubt  was  expressed  by  the  court  with 
regard  to  the  power  of  the  court  to  amend 
the  claim  in  any  particular  at  the  trial,  and 
the  amendment  in  that  case  was  refused,  as 
an  exercise  of  the  discretion  vested  in  the 
court  by  the  section. 

With  respect  to  the  objection  that  the 
amended  Hen  claim  should  have  been  sworn 
to,  the  answer  is  that  the  statute  does  not 
require  it  The  only  authentication  called 
for  is  that  the  amendments  "shall  be  put 
In  writing  and  signed  by  the  said  Justice." 
None  of  the  other  exceptions  taken  to  the 
proceedings  at  the  trial  appear  to  call  for 
comment,  and  there  is  no  ground  on  which 
the  court  can  interfere  with  the  verdict  Let 
the  rule  be  discharged. 


EMLEY  v.  PEKRINE. 
(Supreme  Court  of  New  Jersey.     Feb.  20, 
1886.) 
Assumpsit — Oknbkal  Desial— Evipience. 
In  an  action  of  assumpsit,  in  which  plain- 
tiff's cause  of  action  was  grounded  upon  a  non- 
negotiable  duebill  transferred  to  him  by   deliv- 
ery from  the  payees  named  therein,  a  defendant 
may  prove,  under   the   general   issue,   that  said 
payee  had  no  title  to  the  chose  in  action  at  the 
time  of  the  delivery  to  the  plaintiff. 
(Syllabus  by  the  Court.) 

Action  by  Eugene  Emley  against  James  H. 
Perrlne.  Cause  tried  In  the  circuit  court, 
Hudson  county,  before  Justice  Llpplncott. 

This  action  is  in  contract,  and  the  declara- 
tion contains  only  the  common  counts  in  as- 
sumpsit. The  bill  of  particulars  declares 
that  the  declaration  is  founded  upon  the  fol- 
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lowing  Instrument,  viz.:  "March  28,  1888. 
Messrs.  Nightengale  Bros.:  I.  O.  U.  ($250) 
two  hundred  and  fifty  dollars,  for  value  re- 
ceived. J.  H.  Perrlne,"— assigned  by  deliv- 
ery to  plaintiff.  One  of  the  pleas  was  the 
general  issue.  The  verdict  being  for  the 
plaintiff,  the  defendant  obtained  this  rule 
to  show  cause  why  a  new  trial  should  not 
be  granted.    Rule  made  absolute. 

Argued  November  term,  1895,  before  the 
CHIEF  JUSTICE  and  LUDLOW  and 
MAGIE,  JJ. 

Clarence  Linn,  for  the  role.  Benny  Bros., 
opposed. 

MAGIE,  J.  In  the  course  of  the  trial  de- 
fendant offered  in  evidence  an  nssignuient 
for  the  benefit  of  creditors,  dated  December 
8,  1890,  and  made  by  the  firm  of  Nightengale 
Bros,  and  by  John  and  Joseph  Nightengale, 
who  composed  that  firm,  to  John  S.  Barka- 
low.  The  offer  was  rejected  on  the  ground 
that  a  defense  of  that  character  should  have 
been  interposed  by  plea  or  notice.  The  re- 
jection of  the  evidence  offered  was  erroneous. 
By  section  2  of  our  act  respecting  assign- 
ments for  the  benefit  of  creditors  such  an 
instrument  operates  to  vest  in  the  assignee 
ail  property  at  Its  date  belonging  to  the  as- 
signors, though  not  included  in  the  inven- 
tory annexed.  When  the  offer  was  made  it 
had  appeared  in  evidence  that  the  instru- 
ment upon  which  plaintiff  rested  his  claim 
to  recover  had  been  made  at  its  date  and  de- 
livered to  John  Nightengale,  one  of  the  firm 
of  Nightengale  Bros.,  and  had  been  retained 
In  his  possession  until  November  or  Decem- 
ber, 1893,  when  it  was  delivered  by  him  to 
plaintiff  for  a  consideration.  That  Instru- 
ment was  nonnegotiable,  and  the  title  which 
plaintiff  acquired  by  such  delivery  was  not  a 
legal,  but  an  equitable,  title,  which  formerly 
he  could  only  assert  by  a  suit  in  the  name 
of  the  payees  of  the  dueblll  to  his  use.  1 
Daniel,  Neg.  Inst.  f  742.  If  the  present  suit 
is  properly  prosecuted  in  his  own  name,  it 
is  by  force  of  the  act  of  March  4,  1890, 
amending  section  19  of  the  practice  act  (P. 
L.  1890,  p.  24).  But  a  transferror  of  non- 
negotiable  paper  by  delivery,  whether  en- 
titled to  bring  actions  thereon  In  his  own 
name  or  not,  can  acquire  no  better  title  to 
the  paper  than  the  transferror  had  at  the 
time  of  the  delivery.  The  assignment  offer- 
ed by  defendant  showed  that  the  holders  of 
this  duebill  and  implied  obligation  of  de- 
fendant had,  long  before  its  delivery  to  plain- 
tiff, parted  with  all  their  title  thereto,  and 
that  such  title  had  thereby  vested  In  Barka- 
low,  their  assignee.  The  evidence  of  the  as- 
signment was  clearly  relevant  and  material 
In  respect  to  the  title  of  the  plaintiff  to  the 
chose  in  action  on  which  he  sued.  Nor  was 
the  defendant  debarred  from  relying  upon 
and  proving  the  lack  of  title  of  the  plaintiff 
or  his  transferror  because  it  had  not  been 
set  up  by  a  plea  or  notice.  By  the  English 
system  of  pleading  and  practice  a  defendant 


in  an  action  of  assumpsit  could  prove  under 
the  'plea  of  the  general  issue  any  matter 
which  showed  that  plaintiff  had  never  had 
cause  of  action.  1  Chit  PL  419.  Upon  that 
plea,  until  the  adoption  of  the  new  rules  in 
the  reign  of  William  IV.,  the  question  al- 
ways was  whether  there  was  a  subsisting 
debt  or  cause  of  action  at  the  commence 
meat  of  the  suit.  1  Tldd,  Prac.  302.  This 
was  the  system  adopted  in  this  country. 
Gould,  Pi.  c.  6,  pt  1,  |  48.  In  this  state  the 
right  of  defense  under  the  general  issue  In 
assumpsit  has  been  left  unrestrained  until 
the  passage  of  the  act  which  limits  such  de- 
fenses to  those  specified  in  reponse  to  plain- 
tiff's demand.  In  the  case  be/ore  us  no  de- 
mand seems  to  have  been  made.  Defendant 
whs  therefore  in  no  mode  restrained  in  his 
defense,  and  evidence  tending  to  show  that 
plaintiff  had  no  title  to  the  chose  in  action 
sued  on  was  competent  The  evidence  of- 
fered would  have  shown  that  the  transfer- 
ror of  this  chose  In  action  to  plaintiff  had 
not,  at  the  time,  any  title  thereto,  and  there- 
fore could  not  and  did  not  confer  any  title 
on  him.  For  the  rejection  of  this  evidence 
the  rule  to  show  cause  why  a  new  trial 
should  not  be  allowed  must  be  made  abso- 
lute. 


STATE  (SPRINGER,  Prosecutor)  v.  INHAB- 
ITANTS OF  TOWNSHIP  OF  LOGAN 
IN  GLOUCESTER  COUNTY  et  al. 

(Supreme  Court  of  New  Jersey.    March  2,  1896.) 

Special  Tows  Meetings — Powers— Towhships— 
authority  and  powers. 

1.  Any  of  the  powers  conferred  or  duties  im- 
posed upon  a  township  government  can  be  exer- 
cised or  performed  as  well  at  a  special  town  meet- 
ing, called  in  accordance  with  the  statute,  as 
at  the  regular  annual  town  meeting,  unless  it  be 
that  the  exercise  of  such  powers  and  duties  are 
expressly  restricted  to  such  annual  town  meeting. 

2.  The  inhabitants  of  the  several  townships 
in  this  state  are  municipal  corporate  bodies  and  as 
such  are  capable  of  suing  and  being  sued.  Thej 
can,  within  the  statutes  conferring  general  pow- 
ers upon  them,  create  debts  and  liabilities,  and 
settle  and  pay  disputed  claims.  They  can  com- 
promise and  Bettlo  doubtful  controversies  arising 
out  of  the  exercise  of  the  powers  and  rights  be- 
longing to  them  The  law  vests  them  with  a  dis- 
cretion in  such  matters  which  they  are  to  exer- 
cise for  the  best  interests  of  the  corporation,  and, 
if  such  settlement  of  existing  controversies  are 
made  in  good  faith,  and  are  not  of  a  collusive  or 
fraudulent  character,  they  will  be  sustained. 

3.  A  dispute  between  the  township  collector 
and  the  township  authorities  of  the  township  in 
relation  to  the  audit  and  statement  of  his  ac- 
counts can  be  settled  and  adjusted  by  the  annual 
town  meeting,  or  by  a  special  town  meeting  reg- 
ularly called  for  that  purpose,  If  such  settlement 
and  adjustment  be  bona  fide,  and  without  fraud 
or  collusion. 

(Syllabus  by  the  Court) 

Certiorari  by  the  state  on  the  prosecution  of 
William  H.  Springer  against  the  inhabitants 
of  the  township  of  Logan,  in  the  county  of 
Gloucester,  and  another,  to  review  a  resolu- 
tion passed  at  a  special  meeting  of  the  voters 
of  Logan  township.    Resolution   affirmed. 
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Argued  February  term,  1896,  before  GAR- 
RISON and  LIPPINCOTT,  JJ. 

David  Paneoast,  for  prosecutor.  Lewis 
Starr,  for  defendants. 

LIPPINCOTT,  J.  At  a  special  town  meet- 
ing of  the  voters  of  township  of  Logan,  in 
the  county  of  Gloucester,  held  on  the  1st 
day  of  June,  1895,  the  following  resolution 
was  adopted,  viz.:  "Be  it  resolved,  whereas 
Captain  John  Trultt  having  faithfully  served 
the  township  of  Logan  for  past  nine  years  as 
collector  of  taxes,  and  proved  to  be  an  ef- 
ficient officer,  who,  oy  his  continued  efforts 
each  year,  collected  the  taxes  assessed  with 
but  a  small  amount  of  uncollected  taxes  re- 
maining unpaid,  which  is  a  record  that  can- 
not be  excelled  in  any  other  township  in  the 
county:  Therefore  be  it  resolved,  that  the 
report  of  tbe  auditing  committee  be  received, 
and  that  the  committee  be  discharged;  and  be 
it  resolved,  Inasmuch  as  the  said  collector  lias 
annually  made  his  statements  to  the  town- 
ship committee,  showing  bis  receipts  and  ex- 
penditures, who  have  duly  passed  and  ap- 
proved said  statements,  that  any  and  all  al- 
leged errors  showing  any  balance  or  seeming 
deficiency  found  by  said  report  to  be  due 
to  the  township  from  said  collector  be  can- 
celed, and  that  the  townsbip  committee  and 
the  collector  balance  their  accounts  by  pass- 
ing receipts  for  the  same."  On  June  11,  1895, 
at  a  meeting  of  the  township  committee  in 
accordance  with  this  resolution,  the  town- 
ship committee,  by  a  unanimous  vote,  execut- 
ed a  release  and  receipt  to  the  collet-tor,  and 
he  executed  a  release  and  receipt  to  the  town- 
sbip. This  writ  to  sued  out  to  renew  the 
legality  of  the  resolution,  and  the  subsequent 
action  of  the  township  committee.  The  facts 
appear  to  be  that  Trultt  had  been  the  collector 
of  the  township  for  nine  years.  Each  year 
the  township  committee  had  audited  his  ac- 
counts as  correct.  At  tbe  annual  town  meet- 
ing held  on  March  12,  1895,  a  committee  of 
three  were  appointed  to  audit  the  accounts 
of  the  township  and  make  their  report  at  the 
•"next  township  meeting.?  In  the  proceed- 
ings of  the  town  meeting  making  this  ap- 
pointment there  appears  to  have  been  no 
limit  placed  upon  the  committee  as  to  the  ex- 
tent of  their  examination  of  the  collector's 
accounts.  On  May  18.  1895.  the  commit- 
tee announced  in  a  communication  to  the 
township  committee  that  they  were  ready  to 
make  their  report.  On  the  same  day  the 
township  committee  directed  the  township 
clerk  to  call  a  special  town  meeting.  The 
township  clerk,  on  the  same  day.  In  accord- 
ance with  the  statute,  called  a  special  town 
meeting  for  tbe  1st  day  of  June.  1895,  stating 
specifically  In  tbe  notice  that  It  was  called 
for  the  purpose  of  beating  the  report  of  the 
auditing  committee  appointed  at  the  last  town 
meeting  to  audit  the  accounts  of  the  town- 
sbip, and  to  take  action  thereon.  In  accord- 
ance with  this  notice  a  special  town  meeting 


was  held,  at  which  the  foregoing  recited  reso- 
lution was  adopted.  The  report  of  this  au- 
diting committee  was  presented  to  this  spe- 
cial town  meeting,  and,  as  certified  in  tbe 
return  to  the  writ,  snowed  that  Trultt  had 
held  the  office  of  collector  for  nine  years,  and 
that  tbe  committee,  had  examined  his  ac- 
counts for  that  whole  period.  The  report 
criticised  the  manner  in  which  the  collector 
had  kept  his  accounts  with  the  township: 
that  the  collector  had  taken  his  salary  yearly 
from  the  amount  of  the  duplicate,  when  he 
came  to  settle  with  th»  townsbip,  instead  of 
turning  over  the  entire  amounts  collected  to 
the  township  treasurer,  after  making  certain 
other  reductions  required  by  law  to  be  paid 
by  the  township  collector.  But  this  action  re- 
sulted in  no  loss  to  the  township.  Mistakes 
to  a  small  extent  were  found  In  his  accounts, 
both  in  his  favor  and  against  himself.  His 
accounts  showed  payments  for  which  vouchers 
had  been  lost  There  were  also  vouchers 
for  moneys  paid  out  to  which  he  was  entitled 
to  credit,  but  which,  by  omissions,  he  had  not 
Included  in  his  accounts.  He  had  in  some 
Instances  used  school  moneys  for  townsbip 
purposes,  and  in  other  cases  had  used  other 
township  moneys  for  school  purposes.  In 
the  year  1888  he  had  charged  himself  With 
$128.32  excess  of  school  moneys.  In  some 
Instances  be  paid  out  his  own  moneys,  with- 
out charging  them,  and  then  took  certain 
amounts  to  reimburse  himself.  He  bad  char- 
ged the  township  during  the  period  of  nine 
years  the  sum  of  $667.32  for  commissions  for 
receiving  and  disbursing  state  school  moneys. 
The  committee  reported  that  he  was  only 
entitled  to  the  sum  of  $462.08.  Several  other 
Irregularities  were  discovered  and  reported, 
and  while  the  committee  failed  to  discover 
any  willful  misappropriation,  or  any  conver- 
sion of  moneys  to  his  own  use,  yet  they  re- 
port, in  order  to  straighten  his  accounts,  he 
should  be  charged  the  sum  of  $1,685.62,  and 
that  against  this  sum  be  should  be  credited 
with  the  sum  of  $505.60,  which  tbe  credits 
in  his  accounts  did  not  show,  leaving  a  bal- 
ance due  the  townsbip  of  $1,185.02.  It  will 
again  be  noticed  that  his  yearly  accounts  cov- 
ering this  period  had  been  audited  and  pass- 
ed by  tbe  township  committee,  and  it  is  quite 
obvious  that  grave  doubts  arose  in  the  minds 
of  tbe  voters  at  tbe  town  meeting  whether  he 
was  at  that  time  at  all  indebted  to  the  town- 
ship, and,  if  so,  whether  the  indebtedness 
was  recoverable  against  him,  or  upon  his 
bond  for  the  faithful  discharge  of  his  duties. 
The  report  was  first  passed  upon  by  the  town 
meeting  which  adopted  the  resolutions.  The 
township  committee,  both  by  its  own  action 
and  also  acting  In  accordance  with  the  reso- 
lution, audited  bis  accounts,  passed  them,  and 
acquitted  him  by  formal  release  and  receipt. 
The  question  arises,  then,  whether,  under 
the  circumstances  tue  resolution  of  the  spe- 
cial town  meeting  and  the  subsequent  action 
of  the  township  committee  can  be  sustained. 
The  first  objection  is  that  this  resolution  la 
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lllegal,  because  It  was  adopted  at  a  special 
town  meeting.  It  Is  clear  that  the  formal 
call  for  the  meeting  was  explicit  as  to  the 
object,  and  sufficiently  broad  to  Include  the 
action  taken.  It  is  equally  clear  that  any  of 
the  powers  or  duties  conferred  upon  the  town- 
ship government  can  be  exercised  or  per- 
formed as  well  at  a  special  town  meeting, 
legally  convened,  as  at  the  regular  annual 
town  meeting.  This  is  expressly  provided  by 
the  fifteenth  section  of  the  general  act  In- 
corporating townships,  designating  their  pow- 
ers, and  regulating  their  meetings.  Revision 
1196,  f  15.  The  special  meeting  therefore 
was  the  "next  township  meeting"  to  which 
the  report  could  be  made,  and,  so  far  as  pow- 
er is  concerned,  was  as  well  entitled  to  set- 
tle the  collector's  accounts  as  any  other  town 
meeting.  If  the  collector  was  required  to 
account  to  and  settle  with  the  township  com- 
mittee (Revision,  p.  1146,  {  39;  Id.  p.  1195. 
8  12),  then  those  requirements  have  been 
fully  complied  with.  His  accounts  have  been 
settled  and  passed,-  both  at  a  regular  town 
meeting  as  well  as  by  the  township  commit- 
tee; and,  so  far  as  the  formality  of  the  au- 
diting, stating,  and  settlement  of  his  accounts 
are  concerned,  there  exists  no  Irregularity 
whatever.  Rulon  v.  Inhabitants  of  Wool- 
wich, 55  N.  J.  Law,  489,  27  Atl.  906.  Nei- 
ther can  there  exist,  under  the  circumstan- 
ces of  the  case,  any  doubt  of  the  power  of 
the  township  meeting,  and  the  township  com- 
mittee, as  the  governing  body,  to  audit  and 
adjust  the  accounts  of  the  collector.  The  in- 
habitants of  the  several  townships  in  this 
state  are  corporate  bodies,  and  as  such  are 
capable  of  sump  and  being  sued;  and  as  such, 
within  the  objects  and  powers  of  the  Incor- 
porating statutes  and  those  conferring  powers 
and  imposing  duties,  they  can  create  debts 
and  liabilities,  and  as  municipal  corporate 
bodies  have  power  to  settle  disputed  claims 
against  them,  and  to  pay  them.  They  can 
compromise  doubtful  controversies.  This 
power  necessarily  grows  out  of  the  general 
powers  and  rights  inherent  in  the  inhabit- 
ants of  the  townships.  Revision  p.  1194,  S 
11;  1  Dill.  Mud.  Corp.  (4th  Ed.)  p.  557,  §5 
477,  478,  and  cases  cited  in  the  notes;  Paret 
v.  City  of  *Bayonnc.  39  N.  J.  Law.  559.  The 
law  vests  them  with  a  discretion  in  such 
matters,  which  they  are  to  exercise  for  the 
best  interests  of  the  corporation.  These  set- 
tlements of  existing  controversies  must  be 
made  In  good  faith,  and  must  not  be  of  a 
collusive  or  fraudulent  character,  for  over 
such  a  disposition  of  the  funds  of  a  township 
this  court  will  exercise  speedy  and  effectual 
control.  In  thle  case  there  was  a  bona  fide 
exercise  of  power  on  the  part  of  the  town- 
ship meeting  and  the  township  committee  in 
the  settlement  of  the  controversy  or  dispute 
between  the  collector  and  the  township  au- 
thorities. No  question  has  been  raised  as  to 
the  bona  fides  of  their  action.  Bradley  v. 
Town  of  Hammonton.  38  N.  J.  Law,  430; 
Lewis  v.  Board.  37  N.  J.  Law,  254;   Rulon  v. 


Inhabitants  of  Woolwich,  55  N.  J.  Law,  489. 
27  Atl.  906.  The  resolution  and  the  action  of 
the  township  committee  are  affirmed,  with 
costs. 


In  re  LESLIE. 

(Supreme  Court  of  New  Jersey.     Feb.  20. 1896.t 

cokpokatioxs — btockholdbr — director  —  rlqbt 

to  Hold  Opficb — Impeachment  fob  Fkaud 

— Arbitration — When  Fracdclknt. 

1.  J.  and  E.,  each  of  whom  held  one-half 
the  stock  of  a  corporation,  submitted  to  arbitra- 
tion the  question  as  to  which  should  sell  to  the 
other  his  stock,  and  delivered  their  certificates, 
assigned  in  blank,  to  the  arbitrators,  who  decided 
that  E.  should  sell  to  J.,  and  delivered  to  J.  all 
such  certificates  E.'s  certificates  were  then 
transferred  to  J.  on  the  company's  books.  The 
award  was  afterwards  set  aside.  Held,  that  be- 
tween the  date  of  the  transfer  of  E.'s  stock  to 
J.  on  the  company's  books,  and  the  date  of  the 
issuance  of  new  stock  to  E.  after  the  award  was 
set  aside,  E.  wan  not  a  stockholder  entitled  to 
vote  at  a  stockholders'  meeting,  under  General 
Corporation  Act  (Revision,  pp.  183,  184)  f§  36- 
41.  providing  that  the  qualifications  of  a  stock- 
holder, to  entitle  him  to  vote,  are  that  he  shall 
appear  to  be  a  stockholder  on  the  company's 
books  20  days  before  the  election. 

2.  In  an  action  by  E.  to  set  aside  an  election 
of  directors  while  his  stock  was  in  J.'s  name  oo 
the  company's  books,  it  appeared  that  after  the 
award  J.  accepted  the  assignment  of  E.'s  stock 
against  E.'s  protest;  that  he  had  the  assign, 
ment  recorded  on  the  company's  books,  and  bad 
the  company's  affairs  adjusted  as  if  the  award 
were  valid;  and  that  he  resisted  E.'s  suit  to 
set  aside  the  award.  Held,  that  such  facts  were 
Insufficient  to  show  that  the  arbitration  was  do- 
vised  or  carried  out  fraudulently  by  J.  to  deprive 
E.  of  his  interest  in  the  company. 

3.  Where  one  is  made  a  director  of  a  corpo- 
ration  solely  to  make  up  the  number  of  directors 
required  by  law,  his  right  to  hold  such  office  can- 
not be  impeached  for  fraud  at  the  instance  of 
one  who  was  a  consenting  party  to  his  admission 
into  the  company  and  his  election  to  the  oflu-e. 

Application  by  Edward  Leslie  for  an  oruer 
setting  aside  elections  of  Matthew  Sweet- 
nam  and  others  as  officers  and  directors  of 
the  Leslie  Bros.  Manufacturing  Company. 
Heard  on  rule  to  show  cause  why  the  elec- 
tions of  directors  of  such  company  held 
May  16,  1892,  and  July  3,  1893,  should  not 
be  set  aside.     Rulg  discharged. 

Argued  February  term,  1896,  before  DE- 
PUE,  VAN  SYCKEL,  and  GUMMERE,  JJ. 

Robert  H.  McCarter,  for  applicant.  John 
W.  Griggs,  opposed. 

DEPUE,  J.  Edward  Leslie,  a  stockholder 
of  the  Leslie  Manufacturing  '  Company,  a 
corporation  of  this  state,  made  application  to 
this  court  for  an  order  setting  aside  the  elec- 
tion of  directors  and  officers  of  the  corpora- 
tion on  the  16th  of  May,  1892,  and  July  3, 
1893.  The  application  was  presented  to  the 
court  at  June  term,  1895,  and  a  rule  to  show 
cause  granted,  returnable  to  the  succeeding 
term  of  November,  with  leave  to  take  depo- 
sitions. 

The  Jurisdiction  of  this  court  to  entertain 
and  decide  the  snbject-matter  of  this  con- 
troversy is  conferred  by  section  44  of  the 
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neral  corporation  act  which  provides  that 
:  shall  be  the  duty  of  this  court,  upon  the 
plication  of  any  person  who  may  be  ag- 
ieved  by,  or  make  complaint  of,  any  elec- 
>n  of  managers  or  directors  of  a  corpora- 
>n,  or  any  proceeding,  act,  or  matter  in  or 
aching  the  same,  •  •  *  and  In  a  sum- 
iry  way  to  hear  the  affidavits,  proofs,  and 
egatlons  of  the  parties,  or  otherwise  in- 
ire  into  the  matter  or  causes  of  complaint, 
d  thereupon  establish  the  election  so  com 
lined  of,  or  to  order  a  new  election,  or 
ike  such  order  and  give  such  relief  in  the 
cruises  as  light  and  justice  may  appear  to 
id  supreme  court  to  require."  Revision, 
1 H4.  This  section  Is  contained  In  the  sub- 
vision  of  the  act  which  regulates  elections 
the  officers  of  corporations,  providing  for 
e  holding  of  such  elections;  prescribing 
h  persons  who  shall  or  shall  not  conduct 
the  Inspection  of  the  company's  books 
'  stockholders;  the  making  out,  prior  to  the 
action,  of  a  complete  list  of  all  the  stock- 
ilders  entitled  to  vote,  arranged  In  alpha- 
■tical  order,  and  the  production  of  such 
it  at  the  election;  the  qualifications  of 
•rsons  entitled  to  vote,  the  qualifications 
r  the  office  of  director,  etc.  The  power 
id  duty  of  the  court  under  section  44  con- 
rns  the  regularity,  and  consequently  the 
tlidity,  of  the  election,  in  conformity  with 
le  statutory  regulations;  and  in  any  com- 
aint  to  the  court  of  the  election,  or  of  any 
•oeeedings  touching  the  same,  the  grounds 
'  complaint  should  appear  in  the  applica- 
nt or  affidavits,  as  In  McNeely  v.  Woodruff, 
t  N.  J.  Law,  352-355,  to  the  end  that,  in  the 
relimlnary  proceedings  which  give  jurlsdlc- 
on,  it  appear  what  violations  of  the  statu- 
>ry  regulations  have  occurred.  In  all  the 
visions  of  our  courts  under  the  section  in 
uestion.  the  Inquiry  has  been  limited  to  the 
msideration  whether  or  not  the  election 
>mplalned  of  has  been  conducted  according 

>  the  statutory  provisions.  Reference  will 
?  made  only  to  such  of  the  sections  of  the 
it  as  have  the  most  Important  bearing  on 
le  disputes  In  this  case.  Section  17  pro- 
Ides  for  the  number  of  directors,  not  less 
mn  three  In  number,  to  be  chosen  annually. 
t  such  time  and  place  as  shall  be  provided 
y  the  by-laws  of  the  company,  to  hold  office 
>r  one  year,  and  until  others  are  elected  and 
oallned  In  their  stead.     The  directors  are 

>  be  chosen  by  the  stockholders.  And  by 
M-tion  36  the  books  of  the  corporation  are 
rode  the  only  evidence  of  the  persons  who 
re  "the  stockholders''  entitled  to  vote  for  dl- 
•dors;  and,  by  section  38,  no  share  of  stock 
linll  be  voted  upon  which  has  been  transfer- 
al upon  the  company's  books  within  20  days 
fxt  preceding  such  election.  In  order  that 
the  stockholders"  entitled  to  vote  may  be 
soertained,  the  company's  books  containing 
tie  names  of  the  stockholders  shall  be  open 
ur  examination  30  days  previous  to  the  elec- 
lon,  and  a  full,  true,  and  complete  list  of  all 
lie  stockholders,  with  the  number  of  shares 


held  by  each,  shall  be  made  out,  and  be 
open  to  Inspection,  at  least  10  days  before 
the  election,  and  shall  be  produced  at  the 
time  and  place  of  the  election.  Sections  36- 
41.  The  qualifications  of  a  stockholder,  to 
entitle  him  to  vote,  are  that  he  shall  appear 
to  be  a  stockholder,  on  the  company's  books, 
20  days  before  the  election.  The  qualifica- 
tion of  a  person  to  be  elected  director  Is 
that  he  shall  be  a  bona  fide  holder  of  some 
of  the  stock  of  the  company  at  the  time  of 
his  election;  and  if,  having  been  elected,  be 
ceases  to  be  a  bona  fide  holder  of  stock,  he 
shall  thereupon  cease  to  be  a  director.  Sec- 
tions 47,  48.  The  books  of  the  corporation 
are  made  plenary  and  exclusive  evidence  of 
the  right  to  vote  at  the  election  of  directors, 
and  a  stockholder  may  be  qualified  to  be  a 
director,  and  yet  not  be  entitled  to  a  vote  at 
such  election.  In  re  St.  Lawrence  Steam- 
boat Co..  44  N.  J.  Law.  530. 

The  facts  that  gave  rise  to  this  controversy 
are  these:  The  applicant,  Edward  Leslie, 
and  his  brother,  John  S.  Leslie,  were  engaged 
In  business  under  the  name  of  the  Rotary 
Steam  Snowplow  Company,  in  which  com- 
pany Matthew  Sweetnam  was  Interested,  and 
In  September,  1889,  was  chosen  vice  presi- 
dent. Early  in  1890  it  was  proposed  to  reor- 
ganise the  company  as  a  corporation,  and  on 
the  11th  of  January,  1890,  a  certificate  of  In- 
corporation, under  the  name  of  the  Leslie 
Bros.  Manufacturing  Company,  was  made, 
which  was  filed  in  the  clerk's  office  of  the 
county  of  Passaic  on  the  15th  of  January, 
1800.  In  the  certificate,  John  S.  Leslie,  Ed- 
ward Leslie,  and  Matthew  Sweetnam  were 
named  as  corporators,  and  the  capital  desig- 
nated as  $500,000,  divided  Into  5,000  shares, 
of  the  par  value  of  $100  each,  of  which  2,250 
shares  were  held  by  John  S.  Leslie,  2.250 
shares  by  Edward  Leslie,  and  500  shares  by 
Sweetnam.  The  organization  was  complet- 
ed at  a  meeting  of  the  stockholders  on  the 
23d  of  January,  1890.  at  which  John  S.  Leslie, 
Edward  Leslie,  and  Sweetnam  were  elected 
directors,— all  the  stockholders  being  present 
at  the  meeting,  and  all  the  stock  being  voted 
upon  for  the  directors  elected;  and  John  S. 
Leslie  was  chosen  president;  Edward  Leslie, 
vice  president;  and  Sweetnam,  secretary  and 
treasurer;  and  John  S.  Leslie,  general  man- 
ager; and  certificates  for  stock,  in  the  num- 
ber of  shares  mentioned  in  the  certificate  of 
incorporation  as  held  by  the  Leslies  and 
Sweetnam,  severally,  were  Issued,  and  entered 
in  the  company's  stock  book.  Subsequently 
disputes  arose  between  John  and  Edward,  for 
the  adjustment  of  which  these  two  parties 
resorted  to  arbitration,  by  an  agreement  un- 
der seal,  and  executed  on  the  20th  of  April, 
1895.  This  agreement  (after  reciting  that  the 
two  parties  owned  all  the  capital  stock  of 
the  Leslie  Bros.  Manufacturing  Company  In 
equal  shares,  and  differences  and  controver- 
sies existed  between  them  in  relation  to  the 
conduct  and  management  of  said  company 
and  its  business,  which  rendered  it  unadvisa- 
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ble  for  the  parties  longer  to  remain  In  joint 
control  and  ownership  of  said  company,  and 
both  of  said  parties  desiring  that  a  separation 
of  their  corporate  interests  should  take  place, 
by  the  absolute  retirement  of  one  or  the  other 
of  the  parties  from  the  management  and  con- 
trol of  the  company,  and  being  unable  to 
agree  upon  the  basis  of  settlement  and  retire- 
ment, and  being  willing  to  leave  the  terms  of 
settlement  to  arbitrators)  contained  a  cove- 
nant by  the  parties,  mutually,  to  submit  the 
matters  in  controversy  and  dispute  to  two 
arbitrators  named,  with  power  to  decide  and 
direct  which  of  the  said  parties  should  sell 
to  the  other  all  his  capital  stock  of  said  com- 
pany, and  the  terms  upon  which  said  sale 
should  be  made,  and  how  and  when  the  same 
should  be  paid  for,  with  power  to  enforce  and 
carry  into  effect  their  decision  and  award  by 
the  transfer  and  delivery  to  the  person  whom 
they  should  decide  should  purchase  all  of 
the  capital  stock  of  the  person  whom  they 
should  decide  should  sell,  and  with  power  to 
assign,  sell,  and  convey  any  or  all  of  the  cap- 
ital stock  of  the  person  whom  they  should 
award  should  purchase,  in  order  to  enforce 
the  performance  of  the  terms  and  conditions 
of  purchase  In  accordance  with  their  award, 
with  a  stipulation  that  both  parties  .should 
deposit  with  the  arbitrators  all  their  capital 
stock  in  said  company,  duly  assigned  in 
blank,  for  the  purpose  of  enabling  the  arbi- 
trators to  carry  out  and  enforce  the  condi- 
tions of  their  award  In  accordance  therewith. 
The  arbitration  agreement  contained  a  fur- 
ther covenant  that  the  parties  would  perform 
and  carry  out  the  award,  and  all  the  terms 
and  conditions  thereof,  as  ordered  and  direct- 
ed so  to  be  done;  and,  in  case  of  the  failure 
of  either  of  the  parties  so  to  do,  the  arbitra- 
tors were  authorized  and  directed  to  perform 
for  the  parties,  or  either  of  them,  the  orders 
and  directions  of  the  award,  by  the  delivery 
of  said  capital  stock  to  the  person  who,  by 
said  award,  should  be  entitled  thereto,  upon 
his  performing  his  part  of  said  award,  or  by 
selling,  assigning,  and  transferring  the  cap- 
ital stock  of  either  party  for  the  purpose  of 
enforcing  against  him  any  part  of  said  award 
which  may  require  the  sale  and  transfer  of 
any  stock  In  order  to  raise  funds,  or  for  any 
other  purpose,  to  complete  the  purchase  or 
payment  directed  to  be  made  by  such  party. 
In  compliance  with  the  arbitration  agree- 
ment, John  and  Edward  each  delivered  to 
the  arbitrators  their  certificates  of  stock,  du- 
ly assigned  In  blank.  And,  although  neither 
the  corporation  nor  Sweetnam  was  a  party  to 
the  arbitration,  Sweetnam  put  in  the  hands 
of  the  arbitrators  the  certificates  of  the  stock 
issued  to  him,  with  an  assignment  in  blank 
thereon.  The  arbitrators,  by  an  award  dated 
the  23d  of  April.  1891,  adjudged  and  deter- 
mined that  Edward  should  sell  and  convey 
all  the  capital  stock  formerly  held  by  him, 
and  placed  in  the  hands  of  the  arbitrators  for 
disposal,  and  all  his  rights  in  the  company, 
to  John;  and  they  delivered  the  certificates  of 


Edward's  stock,  with  the  assignment  there- 
on, to  John,  and  on  the  same  day  the  trans- 
fer of  Edward's  stock  to  John  was  recorded 
on  the  company's  books.  On  the  same  day 
the  board  of  directors,  consisting  of  John  and 
Sweetnam.  by  a  resolution,  vacated  Edward's 
office  as  vice  president,  on  the  ground  that  he 
was  no  longer  a  stockholder.  Edward,  being 
dissatisfied  with  the  award,  filed  a  bill  in 
chancery  against  John  for  a  decree  setting; 
aside  the  award,  and  directing  John  to  return 
to  Edward  the  stock  the  latter  deposited  with 
the  arbitrators,  or  stock  issued  to  John  in 
lieu  thereof.  The  course  of  this  litigation 
will  be  found  In  Leslie  v.  Leslie,  50  N.  J.  Eq. 
103,  24  Atl.  319;  Id.,  50  N.  J.  Eq.  155,  24  Ail. 
1029;  Id.,  50  N.  J.  Eq.  332,  31  Atl.  724.  The 
result  of  this  litigation  was  a  decree  setting 
aside  the  award,  and  directing  John  to  return 
to  Edward  the  said  stock.  The  decree  in 
chancery  was  signed  on  the  2d  of  August. 
1893,  and  affirmed  in  the  court  of  errors  and 
appeals  on  the  18th  of  June,  1894.  On  the 
26th  of  July,  1894,  new  certificates  were  is- 
sued by  the  company,  for  2.5fX)  shares  of 
stock,  to  Edward,  and  delivered  to  him. 

From  the  23d  of  April.  1893,  until  the  26th 
of  July,  1894,  Edward  did  not  appear  on  the 
company's  books  as  a  stockholder;  and  from 
the  first-mentioned  date  until  the  final  decree 
in  the  chancery  suit,  which  was  June  IS,  1894, 
the  legal  title  in  the  stock  was  in  John.  At 
the  election  held  May  16,  1892,  John  S.  Leslie, 
Sweetnam,  and  John  Berwick  were  elected 
directors.  They  held  office  until  the  next 
election,  held  on  July  3,  1893,  when  they  were 
again  elected  directors,  under  which  election 
they  would,  by  statute,  hold  office  for  one 
year,  and  until  their  successors  were  elect- 
ed. No  election  has  been  held  since  the  day 
last  mentioned,  and  the  directors  then  chosen 
hold  over  only  until  a  new  election  shall  be 
held.  The  elections  of  1892  and  1893  were 
held  and  conducted  in  all  respects  in  conform- 
ity with  the  statute.  At  these  elections  Ed- 
ward was  neither  qualified  to  vote,  nor  to  hold 
office  as  a  director.  These  elections  cannot 
be  set  aside  on  the  score  of  irregularity,  or 
the  violation  of  the  statutory  regulations. 

The  contention  in  behalf  of  the  applicant 
is  that  the  arbitration  proceeding  was  devis- 
ed or  carried  out  fraudulently,  for  the  purpose 
of  depriving  him  of  his  interest  in  the  com- 
pany. If  this  contention  was  sustained  by 
the  evidence,  and  this  court  has  jurisdiction 
to  grant  relief  on  such  grounds,  it  would  be 
impracticable  at  this  time  to  restore  the  com- 
pany's affairs  to  tnt  condition  they  were  in  in 
April,  1891,  and  put  the  applicant  In  the  office 
he  then  held.  The  utmost  the  court  could 
do  would  be  to  set  aside  the  election  under 
which  the  directors  now  hold  office,  and  order 
a  new  election.  But  there  Is  no  evidence  thul 
the  arbitration  agreement  was  obtained  from 
Edward  by  any  fraudulent  or  unfair  means. 
The  condition  of  affairs  which  made  the  re- 
tirement of  one  or  the  other  of  the  parties 
from  the  management  and  control  of  the  corn- 
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pany  was  well  known  to  both  parties,  and  Is 
stated  In  plain  terms  In  the  agreement,  and 
the  means  by  which  the  exclusion  of  the  one 
or  the  other  of  the  parties  from  all  Interest 
in  the  company  are  plainly  expressed  in  the 
agreement.     No  suggestion  has  been  made  of 
misrepresentation  or  concealment  in  that  re- 
spect, nor  has  any  charge  been  made  of  un- 
fairness in  the  selection  of  arbitrators.    No  ev- 
idence has  been  given  tending  to  Impeach  the 
conduct  of  the  arbitrators  as  fraudulent,  in 
making  the  award,  or  In  delivering  over  to 
John  the  certificates  of  the  stock  issued  to 
Edward  in  compliance  with  the  arbitration 
agreement.    The  bill  in  the  chancery  case  con- 
tained no  charge  of  fraud,  and  the  chancel- 
lor's  decree  set  aside  and   invalidated   the 
award  on  two  grounds:     (1)  That  the  arbitra- 
tors exceeded  their  authority,  in  including  in 
their  award   previous  dealings  between   the 
parties,  not  within  the  submission,  and  also 
dealings   between   the   complainant   and   the 
company,  which  was  not  a  party  to  the  arbi- 
tration;   and  (2)  that  the  award  was  uncer- 
tain, In  that,  although  the  price  at  which  Ed- 
ward should  pay  for  his  stock  was  fixed,  the 
award  did  not  fix  with  precision  when  and  in 
what  manner  the  price  should  be  paid.     The 
effect  of  the  decree  in  chancery  was  not  to  In- 
validate the  award,  and  all  proceedings  under 
it.  ab  Initio.     The  decree  took  effect  as  of  the 
time  it  was  signed,  and  could  have  no  force 
in  constituting  Edward  a  stockholder,  and  as 
snch  entitled  to  vote  at  the  elections  of  1892 
and  1893,  In  the  face  of  the  statutory  prescrip- 
tion that  no  stockholder  shall  be  entitled  to 
vote  at  an  election  unless  he  appears  to  be 
snch  upon  the  books  of  the  company.     The 
only  ground  on  which  the  Imputation  of  fraud 
on  the  part  of  John  can  be  supported  is  that 
after  the  award  be  accepted  the  assignment 
of  Edward's  stock,  notwithstanding  Edward's 
protest,  and  that  he  had  the  assignment  re- 
corded on  the  company's  books,  and  proceed- 
ed to  have  the  affairs  of  the  company  adjust- 
ed, as  if  the  award  was  valid,  and  that  he  de- 
fended Edward's  snlt  to  set  aside  the  award. 
These  facts  are  Inadequate  to  justify  a  convic- 
tion of  fraud.     Edward's  loss  of  the  control 
of  the  stock  pending  the  chancery  suit  was 
dne  to  the  stipulations  and  conditions  contain- 
ed in  the  arbitration  agreement.     Bis  rem- 
edy at  this  time  is  by  proceeding  in  the  man- 
ner hereinafter  indicated. 

The  directors  elected  In  1893  are  in  office, 
holding  over  in  default  of  a  later  election. 
The  applicant  now,  being  a  stockholder  duly 
registered  in  the  company's  books,  may  apply 
for  an  election  under  section  '46.  That  sec- 
tion contains  a  provision  that  "in  all  cases  no 
share  or  shares  shall  be  voted  upon  except  by 
such  person  or  persons  who  may  have  appear- 
ed on  the  transfer  books  of  the  company  to 
have  had  the  right  to  vote  thereon  when  the 
election  ought  to  have  been  held."  The  de- 
cree in  chancery  was  signed  August  2,  1803, 
and,  if  executed,  would  have  given  the  appli- 
cant relief  in  season  for  the  regular  election 


of  1894;  but  the  decree  In  affirmance  on  ap- 
peal was  not  signed  until  June  18th,  and  the 
new  certificate  of  stock  was  not  issued  to  the 
applicant  until  the  26th  of  July,  which  was 
too  late  for  the  election  of  1894.  The  statute 
provides  for  the  annual  election  of  directors, 
and  a  term  of  office  for  one  year,  unless  they 
are  suffered  to  hold  over  (Revision,  p.  180,  $ 
17);  and  the  company's  by-laws  provide  for 
an  election  of  directors  on  the  third  Monday 
of  May  in  each  year,  to  serve  for  the  ensuing 
year.  The  day  fixed  for  the  annual  election 
In  the  succeeding  year  came  on  the  third  Mon- 
day of  May,  1895.  The  applicant  was  a  du- 
ly-registered stockholder.  No  election  was 
held  on  that  day,  and  at  an  election  ordered 
for  the  default  In  the  year  1895  the  applicant 
will  have  the  right  to  exercise  his  voting  pow- 
er, in  virtue  of  his  interest  as  a  stockholder. 
Another  ground  on  which  this  application 
Is  based  is  that  Sweetnam  and  Berwick,  elect- 
ed directors  at  the  election  of  1893,  were  not 
bona  fide  holders  of  stock  at  the  time  of  their 
election,  and  therefore  disqualified  to  be  elect- 
ed directors.  Revision,  p.  185,  {  44.  Sweet- 
nam, at  the  time  of  the  arbitration,  placed 
his  certificates  of  stock  in  the  hands  of  the 
arbitrators,  with  assignments  In  blank  there- 
on. He  testified  that  he  did  this  out  of  friend- 
ship for  the  brothers,  and  In  the  hope  that 
he  might  aid  In  the  settlement  of  the  difficul- 
ties between  them.  When  the  award  was 
made  the  certificates  were  returned  to  him, 
and  he  remains  a  stockholder  on  the  books  of 
the  company.  The  registry  of  his  stock  Is 
prima  facie  evidence  of  his  qualifications  for 
the  office  of  director,  and  his  right  to  be  a  di- 
rector can  be  Impeached  only  by  showing  that 
the  title  of  the  stock  was  put  In  him  colorably, 
with  a  view  to  qualify  him  to  be  a  director 
for  some  dishonest  purpose,  In  furtherance  of 
some  fraudulent  scheme  touching  the  organi- 
zation and  control  of  the  company.  In  re  St 
Lawrence  Steamboat  Co.,  44  N.  J.  Law,  530. 
Sweetnam  was  one  of  the  corporators  of  the 
company,  selected  as  such  by  the  concurrence 
of  both  John  and  Edward.  At  the  first  elec- 
tion of  directors  he  was  elected  by  the  votes 
of  John  and  Edward,  and  a  certificate  for  500 
shares  of  the  capital  stock  was  made,  and  re- 
corded in  the  company's  books  in  his  name. 
He  testified  that  he  gave  value  for  his  stock. 
In  the  interest  he  had  in  the  old  company, 
and  In  the  services  he  rendered  to  the  new 
corporation.  If  he  was  made  a  director  sole- 
ly to  make  up  the  number  of  directors  re- 
quired by  the  statute,  his  right  to  hold  that 
office  Is  not  Impeachable  for  fraud;  at  least, 
at  the  Instance  of  the  applicant,  who  was  a 
consenting  and  concurring  party  to  his  admis- 
sion into  the  company,  and  sis  election  to  the 
office  of  director.  Berwick's  right  to  hold 
office  is  upon  a  less  tenable  ground.  He 
was  made  a  stockholder  by  the  transfer  to 
him  by  Sweetnam  of  one  share  of  stock.  This 
transfer  was  made  on  the  23d  of  April,  1891, 
Immediately  after  the  promulgation  of  the 
award  of  the  arbitrators.     He  testified  that 
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he  held  a  share  in  the  old  company,  for  which 
he  had  given  an  equivalent,  and  that  the  share 
In  the  corporation  was  transferred  to  him  for 
his  former  interest,  and  for  the  purpose  of 
qualifying  him  for  a  director.  But  it  Is  not 
necessary  to  pursue  this  subject,  as  it  will 
arise  more  directly  In  case  of  a  new  election. 
The  application  is  denied,  and  the  rule  to 
.show  cause  is  discharged. 


ERDMAN  t.  MOORE  et  al. 
(Supreme  Court  of  New  Jersey.     Feb.  20.  1896.) 
Fixtures— What  Coxstitcte— Mechanic's  Lies. 

1.  A  heater  and  range,  although  but  slightly 
attached  to  the  building,  are  fixtures,  if  put  in 
by  the  owner  of  the  premises  with  the  intention 
of  making  them  such. 

2.  An  owner  of  land  commenced  building  a 
house  thereon,  and  while  it  was  in  the  course  of 
building  made  a  mortgage  thereon,  and  in  the 
same  conveyed  the  fee  to  another  person,  agree- 
ing with  the  latter  to  complete  the  building,  and 
in  doing  so  engaged  the  claimant  to  put  in  the 
building  a  kitchen  range  and  heater.  Held,  that 
the  latter  was  entitled  to  a  mechanic's  lien  hav- 
ing priority  over  the  mortgage. 

(Syllabus  by  the  Court.) 

Case  certified  from  circuit  court,  Camden 
county,  for  advisory  opinion;    Miller,  Judge. 

Action  by  Daniel  H.  Erdman  against  D. 
Leonard  Moore  and  others.     Case  certified. 

Argued  November  term,  1895,  before  BEAS- 
LEY,  C.  J.,  and  MAGIE   and  LUDLOW,  JJ. 

Lewis  Starr  and  Lindley  M.  Garrison,  for 
claimant.    Martin  P.  Grey,  for  builders  and 

mortgagee. 

BEASLEY,  C.  J.  The  questions  to  be  de- 
cided relate  to  the  mechanic's  lien  law.  The 
facts  were  these,  viz.:  Moore  was  the  owner 
of  the  premises  in  question,  and  commenced 
the  erection  of  a  building  thereon.  Before 
this  structure  was  finished,  he  sold  and  con- 
veyed the  property  to  one  Zimmerman,  enter- 
ing Into  a  written  agreement  with  him  to  pro- 
ceed and  complete  the  building  "in  a  good 
and  workmanlike  manner."  This  agreement 
was  signed  by  both  Moore,  the  vendor,  and 
Zimmerman,  the  vendee.  On  the  day  of  the 
conveyance,  and  before  Its  execution,  Moore 
made  and  delivered  a  mortgage  on  the  lot  to 
one  Casselman,  who,  in  the  following  year, 
assigned  It  to  Souder,  one  of  the  defendants, 
and  Zimmerman  conveyed  the  premises  to  the 
other  defendant,  Ellison.  After  the  passing 
of  the  title,  as  mentioned,  by  Moore  to  Zim- 
merman, the  former,  in  execution  of  his  con- 
tract, proceeded  to  complete  the  building,  and 
in  the  course  of  that  work  employed  the 
claimant,  Erdman,  to  furnish  and  put  in  a 
portable  furnace  and  a  portable  cooking  stove; 
and  it  is  for  doing  this  that  a  lien  on  the 
building  and  land  is  now  claimed. 

To  this  demand  two  defenses  are  sought  to 
be  erected,  the  first  of  which  is  that,  after 
his  conveyance  of  the  premises  to  Zimmer- 
man, Moore,  the  former  owner,  could  not  In- 
cumber the  property  with  a  lien,  and  that,  in 


any  event,  a  lien  so  Imposed  could  not  affect 
the  prior  mortgagee.  But  this  objection  can- 
not prevail.  Tbe  statute  provides  that,  when 
a  building  is  erected  by  a  person  other  than 
the  owner,  it  shall  not  be  liable  to  a  lien, 
"unless  such  building  be  erected  by  the  con- 
sent of  the  owner  of  such  lands  in  writing." 
Revision,  p.  669,  §  4.  That  the  consent  thus 
called  for  was  given  In  the  present  instance 
seems  indisputable,  for  the  contract,  signed 
by  both  the  vendor  and  the  vendee,  in  ex- 
press terms  obliged  the  former  to  go  on  and 
finish  the  building  then  under  way.  With 
regard  to  tbe  mortgage  the  explanation  ap- 
pears to  be  equally  plain.  When  the  mort- 
gagee took  his  incumbrance,  he  knew  that  tbe 
building  was  erecting,  and  that  any  lien  that 
could  be  legally  put  upon  the  premises  in  the 
course  of  the  completion  of  the  structure 
would  be  superior  to  bis  mortgage.  With  this 
knowledge  be  is  chargeable,  for  the  statute 
provides  that,  upon  a  sheriff's  sale  under  a 
judgment  upon  the  lien  claims,  tbe  purchaser 
shall  acquire  the  estate  which  tbe  owner  had 
in  the  lands  at  the  commencement  of  tbe 
building,  and  subject  only  to  such  mortgages 
as  had  been  created  and  recorded  prior  to 
that  event.  The  mortgage  before  us,  not  hav- 
ing been  in  existence  at  the  time  of  tbe  com- 
mencement of  the  building,  must  be  subordi- 
nated to  tbe  claimant's  lien.  Gordon  v.  Tor- 
rey,  15  N.  J.  Eq.  114. 

The  second  and  remaining  question  touches 
the  lienabllity  of  the  claim  of  the  plaintiff.  It 
has  been  shown  that  it  consisted  of  a  portable 
furnace,  and  a  portable  cooking  stove,  or 
range,  neither  of  which  was  bricked  in  or  oth- 
erwise Incorporated  with  the  building.  The 
heater  rested  on  a  cemented  floor,  the  pipes 
from  it  running  into  the  chimney  flues,  and 
similarly  with  respect  to  the  range.  From 
this  statement  It  Is  clear  that  neither  of  these 
appliances  could  be  deemed  fixtures,  simply 
by  reason  of  their  physical  connection  with 
the  building.  It  must  be  conceded  that  such 
connection  was  of  the  slightest  character.  It 
would  not  have  Injured  either  of  them  or  the 
structure  In  the  slightest  degree  to  have  re- 
moved them.  Nevertheless,  although  accept- 
ing this  as  the  necessary  inference.  In  my 
opinion,  this  heater  and  range  are,  under  the 
proofs  before  the  court,  to  be  considered  and 
treated  as  parts  of  the  realty.  The  ground 
of  this  conclusion  is  that  it  was  the  Intention 
of  the  owner  of  the  building  to  make  them 
such.  With  regard  to  such  purpose  no  ques- 
tion has  or  could  have  been  made.  The  own- 
er of  the  property,  who  started  the  building, 
agreed  to  complete  it,  and  in  fulfillment  of 
that  contract  put  In  these  appliances.  They 
were  iwssed  by  the  conveyance  of  the  laud 
from  the  vendor  to  the  vendee.  The  owner 
of  the  land,  therefore,  meant  these  things  to 
be  a  complement  of  the  building,  and  they, 
from  their  nature,  were  fitted  for  that  pur- 
pose, and,  although  slightly  attached  to  the 
building,  thereby,  as  it  1b  deemed,  became 
part  of  it     This  conclusion  has  been  reached 


Digitized  by  VjOOQlC 


N.  J.)         MAYOR.  ETC.,  OF  NEWARK  o.  INHABITANTS  OF  VERONA. 


959 


by  applying  to  the  fact*  before  us  the  legal 
rule  upon  the  subject,  In  Its  modern  and  most 
approved  form.     With  regard  to  such  legal 
principle.  It  Is  common  knowledge  that  the 
legal  decisions  stand  In  an  attitude  of  hope- 
less   variance.      All    attempts    to   harmonize 
them  have  proved  utter  failures,  and  on  that 
account  it  Is  felt  that  nothing  would  be  gain- 
ed   by   a  special   reference  to  the   reported 
cases.     Mr.  Phillips,  In  the  last  edition  of  his 
excellent  treatise  on  Mechanics'  Liens,  in  a 
few  sentences,  baa  expressed  what  he  con- 
sidered the  true  rule  to  be  applied  In  these 
cases.     He  says,  quoting  from  a  judicial  deci- 
sion:    "The  weight  of  the  modern  authorities 
establishes  the  doctrine  that  the  true  crite- 
rion for  determining  whether  a  chattel  has  be- 
come an  Immovable  fixture  consists   In  the 
united  application  of  the  following  tests:    (1) 
Has  there  been  a  real  or  constructive  annexa- 
tion of  the  article  in  question  to  the  realty? 
(2)  Was  there  a  fitness  or  adaptation  of  such 
-article  to  the  uses  or  purposes  of  the  realty 
with  which  It  is  connected?    (3)  Whether  or 
not  It  was  the  intention  of  the  party  making 
the  annexation  that  the  chattel   should   be- 
come a  permanent  accession  to  the  freehold." 
And,  further,  the  author  remarks:     "And  of 
these   three  tests,   pre-eminence  Is  given  to 
the  question  of  Intention.    Heaters  and  ranges 
are   fixtures.     Whether  a  given  article  Is  a 
fixture  or  not  depends  on  the  intention;   and 
that,   In  general,   Is  judged  mainly  by   the 
method  of  attachment  and  the  use."    Apply- 
ing the  doctrine  thus  clearly  stated  to  the 
facts  of  the  present  case,  no  room  is  left  for 
■doubt     The  chattels  in  question  have,  in  a 
legal    view,    become   consolidated    with   the 
realty,  and,  consequently,   the  premises  are 
subject  to  the  lien  of  the  claimant.    With 
respect  to  the  case  of  Rahway  Sav.  Inst  v. 
Irving  Street  Baptist  Church,  36  N.  J.  Eq.  62, 
which  wss  much  relied  on  by  the  counsel  of 
the  mortgagee,  It  is  sufficient  to  remark  that 
the  principle,  as  just  -stated,  so  far  from  be- 
ing controverted  by  it  is  expressly  admitted, 
for,  in  his  exposition  of  the  law  of  the  subject, 
the  chancellor   says:     "There  are   numerous 
adjudged  cases  In  which  stoves  have  been 
held  to  be  fixtures,  but  It  will  be  found  that 
In  all  of  them  there  was  either  actual  annexa- 
tion to  the  freehold  or  other  evidence  of  In- 
tention to  make  them  permanent  additions 
thereto."    Whether  the  rule  thus  defined  was 
properly  applied  to  the  facts  of  the  reported 
case  is  of  no  Importance  In  our  present  in- 
quiry.    Let  the  Camden  county  circuit  court 
be  advised  of  the  views  above  expressed. 


STATE  (MAYOR,  ETC.,  OF  CITY  OF  NEW- 
ARK, Prosecutor)  v.  INHABITANTS  OF 
TOWNSHIP  OF  VERONA,  IN  ESSEX 
COUNTY,  et  al. 

(Supreme  Court  of  New  Jersey.     Feb.  29,  1896.) 
Assessment  under  Unconstitutional  Law. 
A  street  Improvement  having  been  made, 

and  the  assessments  of  the  costs  and  expense 


thereof  imposed  upon  certain  lands  under  and  ac- 
cording to  the  provisions  of  a  statute  adjudged  to 
be  unconstitutional,  the  court  will  not  proceed 
further  to  examine  and  determine  any  other  ob- 
jections arising  to  the  proceedings,  but  will  set 
the  assessment  aside  for  that  reason. 

(Syllabus  by  the  Court.) 

Certiorari  by  the  state  at  the  prosecution 
of  the  mayor  and  common  council  of  the  city 
of  Newark  against  the  inhabitants  of  the 
township  of  Verona,  of  the  county  of  Essex, 
and  others,  to  review  an  assessment  for  spe- 
cial benefits.    Assessment  set  aside. 

Argued  November  term,  1895,  before  GAR- 
RISON and  LIPPINCOTT,  JJ. 

Sherrerd  Depue,  for  prosecutor.  Alfred  8. 
Badgley,  for  defendants. 

LIPPINCOTT,  J.  This  writ  brings  up  for 
review  an  assessment  for  special  benefits  on 
the  lands  of  the  mayor  and  common  council 
of  the  city  of  Newark  for  the  opening  and 
grading  of  Falrvlew  street  in  the  township  of 
Verona,  in  the  county  of  Essex.  The  lnnds 
upon  which  the  assessment  was  Imposed 
were  purchased  by  the  mayor  and  common 
council  of  the  city  of  Newark  for  municipal 
purposes,  and  are  held  and  used  for  the 
conduct  of  the  Newark  City  Home.  This  in- 
stitution was  established  under  the  name  of 
the  Newark  Reform  School  by  a  supplement 
to  the  city  charter  of  the  city  of  Newark 
approved  March  17,  1870  (P.  L.  1870,  p.  921). 
The  purpose  of  this  school,  as  prescribed  by 
this  supplement  was  "the  reformation  of 
boys  under  the  age  of  sixteen  years  who 
might  be  committed  to  it  as  provided  In  the 
act  and  as  near  as  might  be,  in  conformity 
with  certain  provisions  of  the  act  entitled, 
'An  act  to  establish  and  organise  the  State 
Reform  School  for  Juvenile  offenders.' " 
Revision,  p.  948.  By  a  supplement  to  the  act 
of  March  17,  1870,  approved  April  4,  1873 
(P.  L.  1S73,  p.  693),  It  was  provided  "that 
the  reform  school  for  boys  provided  for  In 
the  act  to  which  this  Is  a  supplement  may 
be  located  and  established  at  any  place  out- 
side the  limits  of  the  city  of  Newark,  pro- 
vided it  be  within  the  county  of  Essex." 
By  a  further  supplement  to  the  original  act 
approved  March  27,  1874  (P.  L.  1874,  p. 
585),  it  was  provided  that  this  reform  school 
should  be  known  as  "The  Newark  City 
Home."  In  accordance  with  these  legis- 
lative enactments,  the  lands  for  this  public 
institution  were  located  by  the  mayor  and 
council  of  the  city  of  Newark,  in  the  town- 
ship of  Verona,  in  the  county  of  Essex,  upon 
lands  purchased  by  the  city  for  that  purpose. 
These  lands  and  the  buildings  thereon  are 
used  exclusively  by  the  municipality  of 
Newark  for  the  purposes  of  this  school.  This 
institution  is  one  of  the  necessary  govern- 
mental Instruments  of  the  city  of  Newark. 
It  Is  upon  these  lands  that  this  assessment 
for  special  benefits  has  been  Imposed. 

Several  Irregularities  have  been  urged 
against  the  validity  of  this  assessment. 
Treating  this  property  as  municipal  proper- 
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tiy  used  exclusively  for  governmental  pur- 
poses, the  main  question  argued  has  been 
whether  it  can  be  subjected  to  an  assess- 
ment for  a  local  improvement  of  this  charac- 
ter. These  questions  cannot  be  determined 
upon  this  proceeding.  The  Improvement  and 
the  assessment,  as  shown  by  the  return  and 
the  proceedings,  were  made  by  virtue  of  and 
In  accordance  with  an  act  entitled  "An  act 
to  authorize  the  improvement  of  public  roads 
and  streets  In  townships,"  approved  June  20, 
1800  (P.  L.  1800,  p.  407).  The  fifth  section  of 
this  act  provides  that  the  assessment  for 
benefits  shall  be  made  upon  the  "real  estate 
fronting  upon  and  adjacent  to  said  improve- 
ment." This  section  provides  the  principle 
upon  which  the  assessment  shall  be  made. 
Without  this  section,  no  standard  of  assess- 
ment has  been  fixed  by  the  statute,  and  the 
standard  or  principle  thus  fixed  is  notative 
of  the  fundamental  principle  upon  which 
such  assessments  must  be  imposed.  This 
section  is  the  life  of  this  act,  for  without  it, 
humanly,  no  assessment  whatever  can  be 
made  for  an  Improvement  originated  and 
completed  in  accordance  with  its  provisions, 
whatever  may  be  said  of  the  right  to  make 
an  assessment  or  a  reassessment  under  some 
other  act  of  the  legislature.  This  act  of 
1890,  in  so  far  as  it  provided  a  principle  for 
an  assessment  of  the  cost  and  expense  of 
any  Improvement  of  any  roads  or  streets 
provided  for  by  the  act,  is  unconstitutional, 
and  so  adjudged  In  the  case  of  New  York  & 
G.  L.  Ry.  Co.  v.  Board,  eta,  of  Township  of 
Kearney,  55  N.  J.  Law,  463,  26  Atl.  800. 
Therefore  the  court  will  not  proceed  to  con- 
sider or  determine  any  of  the  other  ques- 
tions raised  in  the  case.  The  statute  under 
which  this  improvement  and  assessment 
were  made  having  been  determined  by  this 
court  to  be  unconstitutional,  the  assessment 
must  be  set  aside. 


MUTUAL  RESERVE  FUND  LIFE  ASS'N 

v.  BRADBURY. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

March  2,  1896.) 

Equity— Pleading— Ruling  os  Demurrer. 

1.  When  a  bill  is  demurred  to,  the  case  must 
be  decided  on  the  issue  thus  raised. 

2.  The  demurrer  cannot  be  defeated  by  inter- 
polating the  bill  with  certain  suggested  amend- 
ments at  the  time  of  the  hearing. 

(Syllabus  by  the  Court.) 

Appeal  from  court  of  chancery. 

Bill  by  John  Bradbury  against  the  Mutual 
Reserve  Fund  Life  Association.  From  a  de- 
cree overruling  a  demurrer  to  the  bill  (31 
Atl.  775),  defendant  appeals.     Reversed. 

J.  Frank  Fort,  for  appellant  John  Griffin, 
for  respondent 

.BEASLEY,  C.  J.  The  bill  was  filed  by  the 
respondent,  praying  to  be  restored  to  mem- 
bership in  the  association  which  is  the  ap- 


pellant in  this  case.  To  this  bill  a  demurrer 
was  put  in  on  the  ground  that  It  disclosed 
no  ground  for  equitable  Intervention.  The 
argument  of  this  issue  came  on  for  hearing 
before  bis  honor,  Vice  Chancellor  Pitney, 
who,  at  the  hearing,  said:  "The  bill  is 
somewhat  meager  in  its  statements;  so  much 
so,  that  complainant's  counsel  suggested  an 
amendment  Without  determining  whether 
It  is  sufficient  in  its  present  shape,  I  will 
treat  it  as  if  amended  as  suggested."  What 
such  suggested  amendments  were  is  not 
shown,  but  his  honor  proceeded  forthwith 
to  dispose  of  the  case  upon  a  statement  of 
facts  partly  derived  from  the  bill,  and  part- 
ly, as  Is  conjectured,  from  the  amendments 
as  proposed  by  the  complainant  The  result 
was  that  the  demurrer  was  overruled.  This 
court  is  of  opinion  that  this  procedure  is 
radically  wrong.  Never  before  in  the  legal 
practice  of  this  state  has  a  demurrer  to  a 
bill  been  defeated  by  amendments.  In  the 
case  before  us  it  was  defeated  by  proposed 
amendments.  If  a  decree  can  be  thus  found- 
ed, it  is  plain  that  it  would  not  be  review- 
able by  this  court,  for  there  would  be  before 
us  no  record  raising  an  issue  for  decision. 
The  course  pursued  seems  abnormal,  and 
has  no  semblance  of  a  precedent  Let  the 
decree  be  reversed. 


MEADER  v.  CORNELL. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

March  2,  1896.) 

Appeal  — Review  — Sale  — Remedies  of  Bctbb. 

1.  A  writ  of  error  brought  up  from  the  cir- 
cuit court  the  record  of  a  judgment  and  the  ex- 
ceptions taken  at  the  trial.  The  judgment  was 
against  the  receiver  of  an  Ohio  corporation  at 
the  suit  of  a  Pennsylvania  creditor.  Held,  that 
the  fact  that  the  action  had  been  begun  in  this 
state  by  a  foreign  attachment  levied  upon  the 
assets  of  the  receiver,  and  that  the  effect  of  the 
judgment  was  to  give  a  preference  to  the  de- 
fendant in  error  over  other  creditors!  could  not 
be  considered  in  this  writ  of  error. 

2.  A  plaintiff  in  error  will  not  be  permitted 
to  raise  in  this  court  a  point  not  taken  in  the 
trial  court 

3.  Where  an  article  delivered  does  not  con- 
form to  the  description  under  which  it  was  sold, 
the  vendee  is  not  bound  to  accept,  and  may  re- 
cover whatever  of  the  purchase  price  he  has 
paid. 

(Syllabi:*  by  the  Court.) 

Error  to  circuit  court,  Union  county;  be- 
fore Justice  Van  Sickle. 

Action  by  Elijah  B.  Cornell  against  Alfred 
B.  Meader,  trustee  of  the  Blymer  Ice- .Ma- 
chine Company.  There  was  a  judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Randolph,  Condit  &  Black,  for  plaintiff  in 
error.  R.  V.  Lindabury,  for  defendant  in  er- 
ror. 

GARRISON,  J.  This  writ  of  error  brings 
up  the  record  of  a  judgment  recovered  in  the 
circuit  court  of  Union  county.    Suudry  bills 
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of  exception  also  exhibit  the  proceedings  bad 
at  the  trial  before  the  circuit  court,  -where 
judgment  final  was  entered  against  Alfred 
B.  Meader  as  trustee  of  the  Blymer  Ice-Ma- 
chine Company. 

The  title  "trustee,"  by  which  the  recovery 
against  Meader  was  limited,  is  his  official 
designation  under  the  statute  law  of  the 
state  of  Ohio,  and  imports  that  he  was  what 
in  thlB  state  would  be  known  as  the  receiver 
of  an  insolvent  corporation.  The  corporation 
whose  insolvency  had  resulted  in  the  ap- 
pointment of  a  trustee  by  the  Ohio  courts 
was  the  Blymer  Ice-Machine  Company,  with 
which,  prior  to  its  going  Into  Insolvency,  Cor- 
nell had  contracted  for  one  of  Its  ice  ma- 
chines of  a  stipulated  capacity.  Under  this 
contract  Cornell  had  paid  to  the  corporation 
the  sum  of  $12,550  while  the  machine  was  in 
course  of  construction.  This  sum,  Inter  alia, 
Cornell  recovered  In  the  action  now  before 
ns,  which  at  the  time  Judgment  was  entered 
was  prosecuted  solely  against  the  trustee, 
the  suit  against  the  corporation  having  been 
discontinued  before  trial. 

The  recovery  of  this  sum  In  such  an  action 
is  urged  as  a  reason  for  reversal  upon  the 
ground  that  payments  made  to  the  corpora- 
tion before  Insolvency  cannot  be  made  the 
basis  of  a  recovery  against  the  receiver. 
The  distinction  between  the  application  of 
the  assets  of  an  insolvent  corporation  to  the 
payment  of  debts  Incurred  by  the  receiver 
under  the  order  of  the  court,  and  the  diver- 
sion of  the  trust  fund  to  answer  the  nonpre- 
ferred  claim  of  a  general  creditor  of  the  cor- 
poration, is  perfectly  clear.  It  must  also  be 
admitted  that  a  judgment  that  rests  Indis- 
criminately upon  both  of  these  grounds  may 
do  violence  to  the  equitable  administration 
of  the  assets  of  the  receivership.  According- 
ly It  was  argued  that  this  judgment  was  de- 
void of  legnl  validity.  These  considerations 
are.  however,  without  force  upon  this  writ 
of  error. 

Nothing  in  the  record  of  this  judgment  dis- 
closes the  existence  of  the  state  of  affairs  re- 
ferred to,  and  no  bill  of  exceptions  states 
that  any  question  with  lespect  thereto  was 
raised  at  the  trial,  or  that  any  objection  to 
the  submission  of  the  case  to  the  jury  was 
even  suggested  by  the  plaintiff  in  error.  On 
the  contrary,  the  most  careful  examination 
of  the  stenographic  notes  of  the  trial  shows 
that  such  a  course  was  not  even  hinted  at  by 
the  party  who  now  seeks  to  raise  it. 

The  case  shows  that  at  the  trial  the  plain- 
tiff was  permitted  to  testify  without  objec- 
tion to  the  payment  of  the  sum  in  question; 
that  at  the  close  of  his  case  motions  were 
made  to  strike  out  several  of  bis  claims,  but 
that  no  motion  was  made  touching  the  sum 
under  consideration.  A  motion  was  made  to 
nonsuit,  but  none  of  the  grounds  specified 
this  sum,  or  could  by  any  possibility  refer  to 
or  include  it,  nor  was  any  such  request  made 
upon  the  motion  to  direct  a  verdict  No  re- 
quest to  charge  covers  it,  and  finally,  when 
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In  his  charge  the  trial  court  directly  told  the 
Jury,  "Cornell  will  be  entitled,  if  you  find  for 
him,  in  the  first  place,  to  recover  the  amount 
of  purchase  money  he  paid  on  the  machine," 
no  exception  was  asked  for  or  allowed.  Un- 
der circumstances  such  as  these  a  plaintiff  In 
error  cannot  be  permitted  to  raise  here,  for 
the  purpose  of  reversing  a  judgment  against 
him,  a  point  not  taken  in  the  trial  court 
This  Is  the  settled  rule.  Oliver  v.  Phelps,  21 
N.  J.  Law.  609:  Manufacturing  Co.  v.  Cou- 
dlt  Id.  C59;  Railroad  Co.  v.  Dalley,  37  N.  J. 
Law,  526;  Railroad  Co.  v.  Page,  41  N.  J. 
Law,  183;  Trent  Tile  Co.  v.  Ft.  Dearborn 
Nat  Bank,  54  N.  J.  Law,  599,  25  Atl.  411. 

A  further  contention  made  upon  the  argu- 
ment was  that.  Inasmuch  as  the  vendor 
could  not  be  placed  In  statu  quo,  the  vendee 
could  not  rescind  so  as  to  recover  what  be 
had  paid.  There  was.  however,  strictly 
speaking,  no  occasion  calling  for  the  doctrine 
of  rescission;  the  vendee  simply  refused  to 
accept  as  any  part  of  his  contract  an  article 
that  failed  to  comply  with  the  description 
upon  which  he  bought  it.  It  is  settled  law 
that  when  an  article  delivered  does  not  con- 
form to  the  description  by  which  It  was  sold 
the  vendee  is  not  bound  to  accept  and  sue 
for  damages,  but  may  refuse  to  accept  and 
sue  for  whatever  of  the  purchase  price  be 
has  paid.  Wolcott  v.  Mount,  36  N.  J.  Law, 
266;  Benj.  Sales,  |  600. 

Finally,  the  plaintiff  in  error  argued  that 
the  assets  of  the  Ohio  receivership  cannot  be 
reached  in  the  courts  of  this  state  by  a  gen- 
eral creditor  of  the  corporation  not  a  citizen 
of  New  Jersey,  and  that  the  payment  of  this 
judgment  by  the  process  of  garnishment 
will  be  a  fraud  upon  the  other  creditors  of 
the  Insolvent  corporation.  These  contentions 
assume  that  the  writ  of  attachment  Is  In 
some  wise  before  us  upon  the  review  of  the 
legal  propriety  of  this  judgment  and  that 
the  nature  of  the  return  made  to  the  writ, 
and  the  effect  of  a  judgment  thereupon,  is 
within  the  knowledge  and  control  of  an  ap- 
pellate court  of  law.  This  Is  not  the  case. 
On  the  contrary,  the  defendant  In  attach- 
ment having  appeared  to  the  action,  the  writ 
is  not  here  for  any  purpose.  As  process  It 
served  its  function,  and  the  cause  thereafter 
proceeds  at  law  without  the  slightest  refer- 
ence to  the  mode  of  its  Institution. 

The  record  presents  simply  the  case  of  a 
judgment  obtained  upon  verdict  against  a 
defendant  who  appeared  and  questioned  at 
the  trial  so  much  of  the  procedure  as  he 
deemed  to  be  in  conflict  with  his  legal  rights. 
Despite,  therefore,  the  strenuousness  with 
which  this  phase  of  the  case  was  urged,  it 
Is  futile  to  follow  the  proposition,  based  as  it 
is  upon  the  notion  that  this  judgment  can  be 
illegalized  by  reason  of  the  receiver's  inter- 
est in  the  subject-matter  of  the  process  by 
which  he  was  brought  Into  court. 

The  remaining  assignments  of  error  raise 
no  questions  not  covered  by  the  foregoing 
considerations,  and,  as  none  of  them  disclose 
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any  legal  error  In  the  proceedings  sent  up 
with  this  writ  of  error,  the  judgment  of  the 
circuit  court  should  be  affirmed,  with  costs. 


SUN  INS.   CO.  v.  GREENVILLE   BUILD- 
ING &  LOAN  ASS'N  No.  2. 
(Court  of  Errors  and  Appeals  of  New  Jersey. 
March  2,  1896.) 

Actios  ox  Polict —  Misdescription — Reforma- 
tion. 
A  policy  of  Insurance  was,  by  request  of 
the  mortgagee,  issued  in  the  name  of  H.  Roobeine 
as  owner, — the  loss,  if  any,  payable  to  the  mort- 
gagee, the  G.  B.  &  L.  Association.     It  appear- 
ed on  the  trial  that  H.  Roobeine  never  owned 
the  property  insured,  bnt  that  one  Barnet  Rubin 
was  the  owner.     Held,  that  no  action  at  law  can 
be  founded  upon  the  policy  by  the  mortgagee  un- 
til it  is  reformed  in  equity. 
(Syllabus  by  the  Court.) 

Error  to  circuit  court,  Hudson  county;  be- 
fore Justice  Lippincott 

Action  by  the  Greenville  Building  &  Loan 
Association  No.  2  against  the  Sun  Insurance 
Company.  Judgment  for  plaintiff.  Defend- 
ant brings  error.     Reversed. 

Collins  &  Oorbin,  for  plaintiff  In  error. 
Henry  Puster  and  John  Griffin,  for  defend- 
ant in  error. 

VAN  SYOKEL,  J.  This  suit  was  brought 
by  the  Greenville  Building  &  Loan  Associa- 
tion against  the  Sun  Insurance  Company  to 
recover  the  amount  Insured  by  a  policy  dat- 
ed August  30,  1893.  on  a  three  story  frame 
building.  No.  414  Wall  street,  Ellzabethport, 
N.  J.  The  plaintiff  below  held  a  mortgage 
upon  the  premises,  executed  by  one  Jacob  M. 
Lawton,  who  subsequently  conveyed  to  Bar- 
net  Rubin,  subject  to  said  mortgage.  On 
the  application  of  said  mortgagee,  the  policy 
of  insurance  was  issued  by  the  Sun  Insur- 
ance Company  in  the  name  of  H.  Roobeine, 
owner,— the  loss,  If  any,  payable  to  said 
Greenville  Building  &  Loan  Association,  as 
mortgagee.  By  mistake,  the  mortgagee  gave 
the  Insurance  company  tbe  name  of  H. 
Roobeine  as  tbe  owner,  while  the  fact  was 
that  he  never  was  the  owner,  the  title  being 
in  a  man  by  tbe  name  of  Barnet  Rubin.  Tbe 
declaration  alleges  that  the  Insurance  com- 
pany insured  H.  Roobeine,— the  loss,  if  any, 
payable  to  tbe  plaintiff,  as  mortgagee.  The 
plea  Is  non  assumpsit. 

The  trial  judge  ordered  a  verdict  for  the 
plaintiff  below.  In  this  there  was  error. 
The  plaintiff  failed  to  sustain  tbe  affirmative 
of  the  issue  joined.  The  policy  purports  to 
insure  the  property  of  Roobeine,  and  it  was 
upon  bis  property  the  plaintiff  claimed  to 
have  a  mortgage.  All  this  was  disproved  In 
the  trlal:  so  that  there  was  no  sufficient  basis 
of  fact  upon  which  to  support  a  judgment 
for  the  plaintiff.  It  seems  clear  that  no  ac- 
tion at  law  can  be  founded  upon  this  policy 
until  it  is  reformed  Id  equity. 

In  another  aspect  of  the  case,  there  was  er- 


ror In  directing  a  verdict  for  the  plaintiff. 
In  the  trial  court,  evidence  was  given,  on  the 
part  of  the  defendant  company  that  notice 
was  given  to  the  mortgagee,  that  tbe  insurer, 
In  virtue  of  a  r.ght  reserved  in  the  policy  so 
to  do,  elected  to  cancel  said  policy,  and  that 
tbe  mortgagee,  before  the  fire  occurred, 
agreed  that  it  should  be  canceled,  and  prom- 
ised to  surrender  it  to  the  insurance  com- 
pany. This  was  denied  by  the  mortgagee, 
but  it  was  a  question  of  fact,  which  should 
have  been  submitted  to  the  jury.  The  Judg- 
ment below  should  be  reversed. 


McFARLAND  et  aL  v.  STANTON 

MANUP'G  CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

March  2,  1896.) 

Assignment  or  Prospective  Patents — Validity 
in  Eqoitt. 

1.  To  constitute  a  valid  sale  at  law,  the  ven- 
dor must  have  a  present  property,  either  actual  or 
potential,  in  the  thing  sold.  The  rule  in  equity 
is  different.  The  equity  in  the  assignee  or  ven- 
dee attaches  to  the  contemplated  thing  the  in- 
stant it  comes  into  being. 

2.  In  equity  the  assignment  of  future  im- 
provements upon  a  formula,  or  on  a  patented 
process,  in  connection  with  the  assignment  of 
the  formula  or  patent,  is  valid. 

(Syllabus  by  the  Court.) 

Appeal  from  court  of  chancery;  Bird,  Chan- 
cellor. 

Bill  by  tbe  Stanton  Manufacturing  Com- 
pany against  William  McFarland  and  oth- 
ers. Decree  for  complainant  (30  AtL  1058), 
and  defendants  appeal.     Affirmed. 

Buchanan  &  Relstab,  for  appellants.  Low- 
thorp  &  Oliphant,  for  respondent. 


VAN  SYCKEL,  J.  The  bill  in  this  case 
was  filed  by  the '  Stanton  Manufacturing 
Company  to  compel  McFarland  to  convey  to 
complainant  company  a  patent  granted  to 
him  as  assignee  of  E.  W.  Stanton,  the  com- 
plainant claiming  It  under  an  assignment 
prior  to  that  to  McFarland.  By  an  assign- 
ment In  writing  dated  December  1,  1891. 
Stanton  assigned  to  tbe  said  company  "all 
rights  and  formulas  which  I  bad,  or  may 
have,  pertaining  to  or  about  the  combination 
or  article  known  as  'Stanton's  Naphtha 
Soap,'  and  the  making,  mixture,  and  com- 
bination thereof,  and  any  and  all  parts  there- 
of, including  all  letters  patent  of  the  United 
States  now  granted  or  applied  for,  for  tbe 
same,  or  that  may  hereafter  be  applied  for. 
including  any  and  all  Improvements  for  or 
about  the  same,  or  pertaining  to  the  art  of 
naphtha  soap  making."  Tbe  company,  soon 
after  the  date  of  this  assignment,  commen- 
ced the  manufacture  of  soap  under  this  for- 
mula. October  31,  1893,  Stanton  filed  an  ap- 
plication for  an  improvement  in  his  patent, 
or  for  a  patent  for  an  additional  discovery: 
and  in  May,  1893,  a  patent  was  granted  to 
him,  which  he  assigned  to  McFarland.   The 
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ignment  to  the  company  was  not  record- 
when  McKarland  took  the  assignment.  In 
<t;  but  1  think  that  the  testimony  of 
lodruff  and  of  Fels,  and  the  testimony  of 
Farland  himself,  shows  that  he  had  no- 
>  of  the  previous  assignment  to  the  com- 
ly.  The  conclusion  of  the  vice  chancellor 
this  point  is  supported  by  the  evidence, 
iceding  this,  the  case  turns  upon  the  ques- 
i  whether  the  company,  under  the  contract 
ore  set  forth,  is  entitled  to  an  assignment 
:he  patent  held  by  McFarland.  It  is  com- 
d  learning  in  the  law  that,  to  constitute 
altd  sale,  the  vendor  must  have  a  pres- 

property,  either  actual  or  potential,  in 

thing  sold.  Looker  v.  Peckwell,  38  N. 
Law,  253.  The  rule  as  to  the  equitable 
b  to  contingent  interests  and  expectations, 
I  to  things  not  In  esse,  is  different  The 
1  table  title  to  things  not  in  actual  or  po- 
tial  existence  may  pass  by  assignment, 

equity  in  the  assignee  attaching  to  the 
templated  thing  the  instant  it  comes  into 
ag.  This  distinction  between  the  rule  at 
'  and  in  equity  has  been  clearly  recognia- 
in  this  state  in  respect  to  articles  not  pat- 
ed.  Smithurst  v.  Edmunds,  14  N.  J.  Eq. 
.  In  the  federal  courts  the  same  doctrine 
i  been  'applied  to  patented  inventions, 
lere  the  owner  of  a  patent  assigns  it  to  an- 
er,  together  with  all  future  Improvements 
ich  he  may  make  on  such  patent,  the 
litable  title  to  any  improvements  thereaft- 
made  by  the  assignor  vests  in  the  as- 
nee  as  soon  as  the  improvement  is  in  esse, 
able  of  being  identified.  This  rule  is 
adly  enunciated  by  Chief  Justice  Waite 
Littlefleld  v.  Perry,  21  Wall.  226,  and  by 
itlce  Bradley  Ig  __  Manufacturing  Co.  v. 
L  32  Fed.  697.  ("The  assignment  of  future 
movements  upon  a  machine,  in  connection 
b  the  assignment  of  the  patent  for  such 
chine,  is  valid.  A  naked  agreement  to 
Ign  in  gross  a  man's  future  labors  as  an 
entor  is  not  good.  But  where  a  man  pur- 
ses a  particular  invention,  secured  by  a 
ent,  which  is  open  to  indefinite  lmprove- 
nt,  he  may  stipulate  for  the  sale  of  fu- 
e  improvements  he  may  make  upon  it. 
s  subsequent  patent,  to.  Jbe.  w^hl"  .ibe 
iis  Of  lilt?  contract,  must  be  an  imjkiove- 
nfGpon  the  original  invention.! 
r-oy  unary  111  tliu  ease  that  tBeTBrmula  as- 
jed  to  the  complainant  company  was  not 
ented,  but  that  circumstance  does  not  af- 
t  the  result,  under  the  authority  of  Smith- 
t  v.  Edmunds,  supra.  The  burden  of 
of,  in  the  first  instance,  is  upon  the  com- 
inant  company,  to  show  that  the  patent 
med  Is  an  improvement  upon  the  formula 
icb  it  held  by  prior  assignment.  The  term 
.provement"  cannot  comprehend  every  fu- 
i  Invention  of  every  possible  process  for 
xing  naphtha  soap,  however  difficult 
in,  and  independent  of,  the  first  formula. 

evidence  was  produced  before  the  vice 
ncellor  to  show  what  the  formula  held 
complainant  was,  so  that  a  comparison 


of  It  could  be  made  with  the  subsequent  pat- 
ented process.  The  only  fact  before  us  to 
relieve  the  complainant  of  the  burden  cast 
upon  him  in  this  respect  is  the  assignment 
of  the  patent  by  Stanton  to  McFarland  on 
the  25th  flay  of  May,  1893.  That  assignment 
recites  "that  Stanton  has  invented  certain 
new  and  useful  improvements  in  the  method 
of  an  apparatus  for  producing  naphtha  soap, 
for  which  he  has  applied  for  letters  patent, 
and  he  thereby  assigns  and  sets  over  to  Mc- 
Farland the  patent  to  be  issued  under  such 
application."  This  recital  and  assignment 
Is  sufficient  to  shift  the  burden  of  proof  from 
the  complainant  company  to  McFarland,  to 
show  that  the  patented  process  assigned  to 
him  is  not  an  "improvement"  on  the  formula 
held  by  complainant,  within  the  legal  ac- 
ceptation of  that  word.  The  patent  was  ap- 
plied for  by  Stanton  as  an  "improvement," 
and  so  contracted  for  and  taken  by  McFar- 
land. The  decree  below  should  be  affirmed, 
with  costs. 


DODD    et   al.    v.    LINDSLEY. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

March  2.  1898.) 

Liability  of  Dbvisbb— Neoliokncb  of  Tbstxtor 
— Parties. 
A  bill  in   equity   cannot  be  maintained 
against  a  residuary  legatee  or  devisee  of  an  es- 
tate, to  recover  from  him  an  alleged  loss  by  an 
estate  of  which  his  testator  was  executor,  by  rea- 
son of  the  neglect  of  his  testator   as  such  ex- 
ecutor, without  making  the  personal  representa- 
tive of  his  testator  a  party  to  the  suit,  and  calling 
him  to  account  for  the  unadm  mistered  assets  of 
the  estate  of  which  such  testator  was  executor. 
(Syllabus  by  the  Court) 

Appeal  from  court  of  chancery;  Pitney, 
Chancellor. 

Action  by  John  H.  Lindsley,  administrator 
with  the  will  annexed  de  bonis  non  of  Ste- 
phen H.  Dodd,  deceased,  against  Amzi  T. 
Dodd  and  others.  Judgment  for  complainant 
(30  Atl.  896),  and  defendants  appeal.  Re- 
versed. 

Whitehead  &  Condit  and  Alfred  F.  Skin- 
ner, for  appellants.  Coult  &  HowelL  for  re- 
spondent. 

VAN  SYCKEL,  J.  Calvin  Dodd,  one  of 
the  executors  of  Stephen  H.  Dodd,  deceased, 
held,  as  part  of  the  estate  of  said  decedent, 
a  mortgage  for  $1,500,  which  he  failed  to 
have  recorded,  and  which,  it  Is  alleged,  was 
rendered  uncollectible  and  of  no  value  by 
reason  of  such  neglect.  The  complainant  be- 
low, who  Is  the  respondent  here,  is  the  sole 
legatee  of  Stephen  H.  Dodd,  and  by  his  bill 
asks  to  charge  Amzi  T.  Dodd.  the  residuary 
legatee  and  devisee  of  Calvin  Dodd,  with  the 
amount  lost  on  said  mortgage.  The  admin- 
istrator of  Calvin  Dodd  is  not  made  a  party 
to  this  suit. 

In  the  absence  of  any  valid  excuse  for  not 
recording  the  mortgage,  Calvin  Dodd  would 
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have  been  liable  for  the  loss  which  resulted; 
but  no  decree  could  have  been  made  against 
him.  If  living,  without  making  him  a  party. 
Herein  lies  the  error:  that  the  suit  is  against 
the  residuary  legatee  of  Calvin,  and  not 
against  his  personal  representative.  It 
should  have  been  against  the  personal  repre- 
sentative of  Calvin,  calling  him  to  account 
for  the  unadmlnlstered  assets,  and  charging 
Calvin  with  the  devastavit  Whether  the 
estate  of  Calvin  can  be  held  to  respond  for 
the  amount  of  the  alleged  loss  will  depend 
upon  the  state  of  the  accounts.  He  may 
have  paid  out  for  the  estate  which  he  repre- 
sented, from  his  own  funds,  more  than  that 
amount  In  excess  of  the  assets  of  the  estate. 
It  is  not  necessary  to  decide  other  questions 
discussed.  For  the  reason  given,  the  decree 
below  should  be  reversed. 


LANDIS  v.  SEA  ISLE  CITY  HOTEL  CO. 

et  al. 

CLASS  et  al    v.  LANDIS. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

March  2,  1896.) 

corporations — actios  against  dili  rotors — 
Decree. 
Under  a  bill  filed  by  a  stockholder  and 
creditor  of  a  company  on  behalf  of  himself  and 
all  other  stockholders  and  creditors,  praying  that 
directors  ot  the  company  may  be  made  to  re- 
spond to  said  company  for  losses  sustained  by 
it,  by  reason  of  their  fraudulent  conduct,  a  de- 
cree cannot  be  made  for  the  sole  benefit  of  the 
complainant 

(Syllabus  by  the  Court.) 

Cross  appeals  from  court  of  chancery; 
Pitney,  Chancellor. 

Bill  by  Charles  K.  Landls  against  the  Sea 
Isle  City  Hotel  Company,  Charles  Class,  and 
Michael  J.  Kelly.  From  a  part  of  the  decree 
complainant  appeals,  and  from  the  decree  (31 
AtL  755)  as  against  them  Class  and  Kelly  ap- 
peal. Affirmed  as  to  complainant  and  re- 
versed as  to  defendants. 

Cbas.  K.  Landls,  Jr.,  for  complainant. 
Samuel  W.  Belden,  for  defendants. 

VAN  SYOKEL,  J.  These  appeals  were  ar- 
gued together.  The  bill  filed  by  Charles  K. 
Landls  as  a  creditor  and  stockholder  of  the 
Sea  Isle  City  Hotel  Company,  on  behalf  of 
himself  and  all  other  creditors  and  stockhold- 
ers, prays  that  Charles  Class  and  Michael 
J.  Kelly,  who  are  directors  of  said  company, 
may  be  decreed  to  pay  over  to  the  said  com- 
pany all  money  and  property  fraudulently 
held  by  them  under  the  allegations  in  the 
bill,  and  to  pay  to  the  company  an  amount 
that  will  compensate  said  company  for  the 
losses  sustained  by  the  company  and  its 
stockholders  by  the  wrongful  acts  of  the  said 
defendants.  The  decree  below  refuses  relief 
to  the  creditors,  but  decrees  that  two  of  the 
defendants,  Class  and  Kelly,  shall  pay  to 
Charles  K.  Landls.  as  a  stockholder  of  said 
company,  the  sum  of  $500.    Class  and  Kelly 


have  appealed  from  the  decree  against  them 
and  in  favor  of  Landls,  and  Landls  has  ap- 
pealed from  the  decree  in  so  far  as  It  refuses 
relief  to  the  creditors. 

The  decree  is  not  in  accordance  with  the 
prayer  of  the  bill,  and  cannot  be  maintained. 
If  there  is  any  evidence  to  support  a  decree 
in  accordance  with  the  prayer  of  the  bill,— 
which  is  at  least  doubtful,— it  ought  to  be 
that  the  money  which  the  company  lost  by 
the  fraud  or  actionable  misconduct  of  the 
board  of  directors,  or  some  of  them,  should 
be  paid  to  the  company  for  the  benefit  of  all 
creditors  and  stockholders.  Landls  was  not 
entitled  to  a  decree  appropriating  the  amount 
recovered  exclusively  to  him.  One  com- 
plaint is  that  the  directors  did  not  take  a 
valid  title  for  the  lots  purchased  for  the  erec- 
tion of  the  hotel,  but  they  took  possession, 
and  built  upon  the  lots,  and  thereby  acquired 
an  equitable  title  as  against  all  subsequent 
claimants.  The  company  therefore  was  not 
injured  in  that  respect.  The  decree,  so  far 
as  appealed  from  by  Class  and  Kelly,  should 
be  reversed,  and  so  far  as  it  is  appealed  from 
by  Landls  should  be  affirmed. 


NEW  JERSEY  BUILDING.   LOAN   &  IN- 
VESTMENT  CO.  v.  CUMBERLAND 
LAND  &  IMPROVEMENT  CO. 
(Court  of  Errors  and  Appeals  of  New  Jersey. 
March  2,  1896.) 
Subrogation  of  Second  Mortgagee. 
A  second  mortgagee,  making  payments  on 
the  first  mortgage,  will,  under  ordinary  circum- 
stances, be  subrogated  under  the  first  mortgage 
to  the  extent  of  such  payments,  the  residue  of 
the  claim  of  the  first  mortgagee  having  priority 
to  the  lien  acquired  by  such  subrogation. 
(Syllabus  by  the  Court.) 

Appeal  from  court  of  chancery. 

Bill  by  the  New  Jersey  Building,  Loan  & 
Investment  Company  against  the  Cumber- 
land Land  &  Improvement  Company.  De- 
cree for  defendant,  and  plaintiff  appeals. 
Reversed. 

Barton  B.  Hutchinson,  for  appellant. 
James  Buchanan,   for  respondent. 

BEASLEY,  C.  J.  This  bill  was  filed  to 
foreclose  a  certain  mortgage  given  by  the 
respondent  to  the  appellant.  There  was  no 
dispute  with  respect  to  the  mortgage,  or 
of  Its  being  the  first  lien  upon  the  property, 
and  following  this  Incumbrance  were  mort- 
gages and  Judgments,  all  of  which  were  ad- 
mitted to  be  valid.  The  contested  point 
was  this:  The  holder  of  the  second  mort- 
gage set  up  in  his  answer  and  contended  that 
he  had  made  certain  payments  on  the  mort- 
gage of  the  appellant,  who  was  the  com- 
plainant In  the  court  of  chancery,  under  a 
contract  by  parol  with  that  company  that  it 
would  release  "as  much  of  the  land  em- 
braced in  its  mortgage,  !n  proportion  to  the 
amount  paid  or  which  should  thereafter  be 
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paid."  That  certain  sums  of  money  were 
paid  by  the  second  mortgagee  on  the  first 
mortgage  seems  to  be  clear  in  the  proofs, 
and  the  vice  chancellor,  who  heard  the  case, 
decided  that  the  contract  above  stated  had 
been,  as  a  matter  of  fact,  entered  into,  but 
farther  holding  that,  as  it  did  not  specify 
any  particular  part  or  parcel  of  land  to  be 
released,  it  was  not  capable  of  performance 
by  a  court  of  equity.  Notwithstanding  this 
conclusion,  it  has  been  decreed  that  the  mon- 
eys thus  paid  by  the  second  mortgagee  to 
the  appellant  should  be  deducted  from  the 
amount  that  shall  be  realized  by  a  sale  un- 
der the  first  mortgage.  The  theory  suggest- 
ed Justifying  sucb  a  course  was  that  this 
money  had  been  paid  under  circumstances 
that  would  "make  it  recoverable  in  an  action 
at  law  as  for  money  had  and  received."  But 
in  the  opinion  of  this  court  the  decree  thus 
rendered  on  the  ground  mentioned  cannot  be 
sustained.  A  money  claim  of  the  kind  de- 
scribed has  not  the  least  connection  with 
the  foreclosure,  and  therefore  could  not  en- 
ter Into  that  proceeding.  It  would  be  a  set- 
tlement of  an  Independent  money  account 
between  two  defendants  in  a  foreclosure  bill, 
and  could  not  constitute  any  lien  upon  the 
mortgaged  premises.  If  a  demand  of  this 
character  had  been  set  up  in  the  answer, 
it  would  have  been  struck  ont  on  motion  for 
the  reason  of  its  irrelevancy  to  the  matter  In 
litigation.  It  may  not  affect  the  result  to 
be  reached  in  this  case,  but  it  is  proper  to 
say  that  this  court  has  not  been  able,  as  his 
honor,  the  vice  chancellor  has  done,  to  find 
any  evidence  proving  the  existence  of  the 
contract  which  Is  set  up  in  the  answer.  It 
will  be  remembered  that  such  contract  was 
to  the  effect  that  the  appellant  would  re- 
lease from  the  lien  of  his  mortgage  a  quota 
of  the  premises  proportionate  to  the  amount 
of  the  moneys  paid  to  him  by  the  defend- 
ant, the  holder  of  the  second  mortgage.  At 
the  trial  the  effort  of  the  defendant  was  to 
show  that  be  had  made  this  contract  with 
the  general  manager  of  the  appellant.  Up- 
on this  subject  the  testimony  was  conflict- 
ing, and  this  was  the  ground  of  the  contest, 
but  it  seems  to  have  escaped  attention  that.  , 
even  if  such  contract  had  been  plainly  shown 
between  the  parties  so  negotiating,  it  would 
hare  been  of  no  avail,  for  the  reason  that 
the  general  manager  of  the  corporation  had 
no  legal  power  to  enter  into  It.  The  board 
of  directors  were  alone  capable  to  execute 
that  function,  and  there  is  nothing  to  show 
that  the  terms  of  the  contract  as  claimed  by 
the  defendant  were  ever  communicated  to 
that  body.  It  seems  impracticable,  there- 
fore, to  rest  a  decree  on  the  designated 
grounds.  Nevertheless  It  appears  to  the 
court  that  this  second  mortgagee  should 
have  a  decree  in  his  favor  for  the  moneys 
In  question.  The  principle  on  which  sucb 
right  rests  is  a  familiar  one,  and  its  appli- 
cation In  the  present  instance  is  plain,  al- 
though it  appears  heretofore,  in  the  progress 


of  this  suit,  to  have  escaped  observation. 
The  moneys  In  question  were  paid  on  the 
first  mortgage  by  the  second  mortgagee,  In 
order  to  strengthen  his  own  security.  Un- 
less such  payments  are  to  be  regarded  as 
mere  gratuities  to  the  mortgagor,— which 
conspicuously  was  not  the  intention,— they 
of  right  should  be  made  to  inure  to  the  ben- 
efit of  him  who  paid  them;  and  this  equi- 
table result  can  be  brought  about  by  a  re- 
sort to  the  doctrine  of  subrogation.  This 
method  of  redress  is  so  opportune  to  the 
enforcement  of  the  undeniable  equities  of 
the  juncture  that  the  subject  needs  no  ex- 
planation or  discussion.  This  measure  is  to 
be  thus  applied:  A  decree  should  be  enter- 
ed for  the  first  mortgagee  for  the  entire 
amount  of  the  money  due  him,  without  de- 
ducting therefrom  the  sums  In  question 
which  have  been  paid  by  the  said  second 
mortgagee,  and  which  decree  should  be  di- 
rected to  stand  as  security,  In  the  first  place, 
for  the  sum  due  the  appellant,  minus  such 
payments;  and,  secondly,  as  security  for  the 
appellant  to  the  extent  of  said  payments 
made  by  him.  The  lien  of  the  appellant  will 
then  have  priority.  The  lien  of  the  second 
mortgagee  will  be  the  second  one  on  the 
premises.  The  decree  appealed  from  must 
be  reversed,  and  a  substituted  one  is  to  be 
entered  In  accordance  with  the  view  above 
expressed. 


KING  et  al.  v.  HOLBROOK. 
(Court  of  Errors  and  Appeals  of  New  Jersey. 
March  6,  1896.) 
Partus— Nonjoinder— Waiver  of  Defects— Suf- 
ficiency of  Evidence. 

1.  Holbrook's  action  was  on  a  quantum  mer- 
uit for  work  done  and  materials  furnished,  and 
at  the  trial  it  appeared  that  the  work  was  done 
and  the  materials  were  furnished  by  a  firm  com- 
posed of  Holbrook  and  Scofield.  Holbrook  put 
in  evidence  an  assignment  of  the  claim  in  suit, 
made  by  himself,  in  the  name  of  the  firm,  to 
himself.  Held,  that  it  was  unnecessary  to  de- 
cide whether  the  assignment  entitled  him  to  sue 
in  his  own  name  under  section  19  of  the  prac- 
tice act,  as  amended  by  the  act  of  March  4,  1890; 
for,  if  not,  the  case  was  rightly  submitted  to  the 
jury,  the  defendants  having  given  no  notice  of 
the  nonjoinder  of  Scofield,  as  required  by  sec- 
tion 37  of  the  practice  act. 

2.  Where  there  is  some  evidence  of  work 
done  and  materials  furnished,  raising  an  implied 
contract  to  pay  what  they  were  worth,  and  some 
evidence  from  which  a  jury  could  infer  their  val- 
ue, it  is  not  error  to  submit  the  case  to  the  jury; 
and,  if  the  verdict  upon  such  evidence  is  exces- 
sive, correction  must  be  sought  under  a  rule  to 
show  cause. 

(Syllabus  by  the  Court.) 

Error  to  circuit  court,  Hudson  county;  be- 
fore Justice  Lippincott. 

Action  by  Giles  J.  Holbrook  against  Hen- 
rietta L.  King  and  others.  This  action  was 
In  contract,  and  was  commenced  by  attach- 
ment. The  defendants  having  entered  an  ap- 
pearance, the  plaintiff  filed  a  declaration  con- 
taining the  common  counts,  with  a  bill  of 
particulars  annexed,  by  which  It  was  shown 
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that  the  action  was  for  work  done  and  ma- 
terials furnished,— part  on  an  express  con- 
tract, as  to  compensation,  and  part  on  a 
quantum  meruit  To  this  the  defendants  put 
in  the  plea  of  the  general  issue.  The  verdict 
being  for  plaintiff,  judgment  was  entered 
thereon,  and  this  writ  of  error  was  brought. 
Affirmed. 

James  P.  Northrop  and  Bloomfleld  LittelL 
for  plaintiffs  in  error.  Gilbert  Collins  and 
Charles  Mayer,  for  defendant  in  error. 

MAGIE,  J.  In  behalf  of  the  plaintiffs  In 
error,  it  is  first  contended  that  the  assign- 
ments based  on  the  bills  of  exceptions  sealed 
to  the  rulings  of  the  trial  judge  permitting 
the  Jury  to  find  a  verdict  in  favor  of  Hol- 
brook, the  sole  plaintiff  below,  disclose  error. 
This  contention  Is  put  on  the  ground  that  the 
evidence  plainly  showed  that  the  work  done 
and  materials  furnished  were  done  and  fur- 
nished by  a  firm  composed  of  Giles  J.  Hol- 
brook, the  plaintiff  below,  and  one  Charles 
Scofleld.  It  is  Insisted  that  both  partners 
should  have  joined  as  plaintiffs  in  the  action, 
and  that  It  was  erroneous  to  permit  Hol- 
brook  to  recover  In  his  own  name.  In  sup- 
port of  his  case,  Holbrook  produced  and  put 
in  evidence  an  assignment  in  writing,  made 
by  himself,  in  the  firm  name,  and  assigning 
to  himself  the  claim  in  suit.  If  this  was  a 
valid  assignment  of  the  claim  to  Holbrook, 
he  had  a  right  to  bring  suit  thereon  in  his 
own  name,  under  the  provisions  of  section 
19  of  the  practice  act,  as  amended  by  the 
act  of  March  4,  1890  (Laws  1890,  p.  24).  But 
this  question  has  not  been  discussed  by  coun- 
sel and  I  deem  it  unnecessary  to  express 
any  opinion  thereon.  Assuming  that  the 
assignment  was  Invalid,  and  conferred  no 
right  on  Holbrook  to  sue  in  his  own  name,  it 
is  clear  that  the  action  should  have  been 
brought  In  the  name  of  Holbrook  &  Scofleld. 
In  this  respect  the  contention  of  counsel  for 
plaintiffs  in  error  Is  obviously  correct  But 
it  Is  equally  obvious  that  this  objection  was 
not  so  presented  as  to  make  the  rulings  com- 
plained of  erroneous.  By  the  provisions  of 
section  37  of  the  practice  act  the  nonjoinder 
of  a  plaintiff  cannot  be  objected  to  by  a 
defendant  unless  written  notice  of  such  ob- 
jection has  been  given  within  five  days  after 
plea  filed.  Revision,  p.  853.  This  section  is, 
In  this  respect  in  exact  accord  with  the  pro- 
visions of  section  9  of  the  practice  act  of 
1855  (Laws  1855,  p.  288).  That  section  was 
construed  by  this  court  as  absolutely  pre- 
cluding a  defendant  who  had  not  given  such 
notice  from  questioning  at  the  trial  the  right 
of  the  plaintiff  to  sue  alone,  although  the 
defendant  would  be  permitted  to  show  that 
the  contract  was  joint  and  to  make  any 
defense  to  it  which  he  could  have  made  if 
all  the  contracting  parties  were  plaintiffs. 
Brown  v.  Fitch,  33  N.  J.  Law,  418.  That  de- 
cision has  been  uniformly  followed  since. 
Lehman  v.  Hank,  42  N.  J.  Law,  206;  Marts 
v.  Insurance  Co.,  44  N.  J.  Law,  478;  Smith 
v.  Miller,  49  N.  J.  Law,  521,  13  Atl.  39.    As 


plaintiffs  in  error  did  not  show  that  the  re- 
quired notice  had  been  given,  the  rulings  of 
the  trial  Judge  in  the  respect  now  complain- 
ed of  were  unexceptionable. 

It  is  next  contended  that  there  was  error 
in  the  refusal  of  the  trial  judge  to  nonsuit 
the  plaintiff  below.  This  is  pressed  upon 
the  ground  that  he  had  not  offered  sufficient 
evidence  of  the  amount  or  value  of  the  work 
done  and  materials  furnished,  to  go  to  the 
Jury.  But  an  examination  of  the  evidence 
discloses  that  there  was  proof  of  work  done 
and  materials  furnished,  and  justifying  some 
Inference  as  to  the  value  thereof.  It  is  true 
that  the  proofs  In  these  respects  are  so  mea- 
ger and  unsatisfactory  that  it  Is  difficult  to 
see  how  the  verdict— at  least  for  its  whole 
amount— could  have  been  supported  on  a  rule 
to  show  cause.  But  we  are  to  deal  only  with 
legal  errors,  and  there  was  no  error  In  per- 
mitting the  case  to  go  to  the  jury  upon  the 
proofs  made. 

It  is  lastly  urged  that  the  verdict  Is  against 
the  great  weight  of  evidence,  as  to  which  It 
Is  only  necessary  to  say  that  the  argument 
on  this  point  would  have  been  very  appropri- 
ate upon  a  rule  to  show  cause  why  a  new 
trial  should  not  be  granted,  but  is  entirely  In- 
appropriate upon  a  writ  of  error.  No  errors 
in  law  having  been  discovered,  the  Judgment 
below  must  be  affirmed. 


STATE  (WEST  JERSEY  TRACTION  CO., 
Prosecutor)    v.    BOARD    OP    PUBLIC 
WORKS  OF  CITY  OF  CAMDEN. 
(Court  of  Errors  and  Appeals  of  New  Jersey. 
March  2,  1898.) 
Certiorari— Interest  of  Pbosbcotob. 
In  a  contest  raised  in  a  certiorari  proceed- 
ing, between  two  street  railways,  each  claiming 
the  exclusive  right  to  lay  its  track  in  a  certain 
Btreet  the  prosecutor  failed  altogether  to  show 
its  own  interest  in  such  controversy.    Held,  that 
the  prosecutor  had  no  standing  in  court  to  ques- 
tion the  right  of  its  adversary. 
(Syllabus  by  the  Court.) 

Error  to  supreme  court. 

Certiorari,  on  the  prosecution  of  the  West 
Jersey  Traction  Company,  against  the  board 
of  public  works  of  the  city  of  Camden,  to  re- 
view an  ordinance.  There  was  a  judgment 
dismissing  the  writ  (30  AtL  581),  and  prose- 
cutor brings  error.     Affirmed. 

Thomas  E.  French  and  L.  M.  Garrison,  for 
plaintiff  In  error.  E.  A.  Armstrong  and  D.  J. 
Pancoast  for  defendant  In  error. 

BBASLEY,  C.  J.  This  Is  a  controversy  be- 
tween two  street-railway  companies,  touch- 
ing their  respective  claims  to  lay  a  track  for 
their  cars  in  one  of  the  streets  of  the  city  of 
Camden.  By  a  certain  ordinance  passed  by 
the  board  of  works  of  that  municipality,  per- 
mission was  given  to  the  Camden  Horse-Rail- 
road Company  to  construct  Its  road  In  the 
street  in  question.  This  ordinance  was 
brought  before  the  supreme  court  by  a  cer- 
tiorari, the  prosecutor  of  which  was  the  West 
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Jersey  Traction  Company,  the  plaintiff  In  er- 
ror; being  a  corporation  organized  under  the 
general  law  of  this  state  enacted  In  the  year 
1893  (P.  L.  302).  The  principal  ground  of 
complaint  against  tlfe  ordinance  thus  placed 
under  Judicial  scrutiny  was  that  the  board  of 
works  had  awarded  the  franchise  In  dispute 
to  the  Camden  Company  without  giving  the 
plaintiff  in  error  an  opportunity  to  be  heard, 
although  it  had  filed  a  petition  setting  up  a 
superior  right  to  the  privilege  then  In  contest. 
Its  contention  was  that  its  own  petition,  and 
the  application  for  the,  same  franchise,  raised 
a  Judicial  question,  which  could  not  be  de- 
cided by  the  board  of  works  until  a  hearing 
had  been  tendered  to  each  of  the  contestants. 
This  being  the  nature  of  the  controversy,  on 
the  return  of  the  certiorari  the  prosecutor 
thereof,  the  West  Jersey  Traction  Company, 
obtained  a  rule  to  take  testimony,  and  in  or- 
der to  show  Its  right  to  stand  as  actor  in  the 
proceeding,  and  its  title  to  the  franchise  in 
litigation,  endeavored  to  prove  that,  in  ac- 
cordance with  the  general  act  referred  to,  it 
had  filed  a  survey  and  map  In  the  office  of 
the  secretary  of  state  which  demarkated  the 
lines  of  track  it  undertook  to  construct  The 
object  of  the  production  of  this  evidence  was 
to  show  that  one  of  the  lines  so  projected  ran 
through  the  street  in  question,  in  the  city  of 
Camden.  It  will  be  observed,  therefore,  that 
without  the  establishment  of  this  fact  this 
traction  company  was  destitute  of  all  sem- 
blance of  right  to  claim  for  itself  the  fran- 
chise in  question,  or  to  dispute  the  validity 
of  the  grant  to  its  adversary.  In  making 
this  necessary  proof  the  traction  company 
produced  a  paper  purporting  to  be  a  survey 
and  map  meeting  the  statutory  requisites, 
certified  to  by  the  secretary  of  state.  The  in- 
troduction of  this  document  was  objected  to 
by  the  opposing  party  on  the  ground  that  the. 
secretary  of  state  had  no  legal  power  to  so 
authenticate  the  Instrument  as  to  make  it  ad- 
missible in  evidence.  In  the  supreme  court 
It  was  held,  on  the  plainest  principle  of  the 
law  of  evidence,  that  the  paper  in  question 
could  not  be  received,  and,  It  being  overruled, 
the  plaintiff  was  left  as  an  actor  In  court 
without  the  competency  either  to  claim  or  to 
contest  a  right  This  result  necessarily  led 
to  the  dismissal  of  the  certiorari,  and  it  Is 
that  decision  that  is  now  before  this  court 
on  this  writ  of  error. 

The  contention  before  us  is  not  that  the  su- 
preme court  fell  Into  an  error  in  overruling 
the  testimony  just  mentioned,— for  It  seems  to 
be  admitted  that  the  judicial  course  pursued 
in  that  respect  was  correct,— but  that  the  mis- 
take was  in  the  dismissal  of  the  writ  of  cer- 
tiorari The  view  on  this  subject  presented 
in  the  brief  of  counsel  of  the  plaintiff  in  error 
is  that  the  allowance  of  the  certiorari  by  the 
Judge  who  directed  It  to  be  Issued  had  the 
effect  to  make  a  prima  facie  case  with  respect 
to  the  right  of  the  plaintiff  to  stand  as  the 
prosecutor  of  the  writ  and,  having  such 
status,  it  could  challenge  the  legal  claim  of 
the  Camden  Company,  even  if  it  had  failed 


to  prove  Its  own.  The  principal  case  relied 
on  to  justify  such  contention  Is  that  of  Avon 
by  the  Sea  Land  &  Improvement  Co.  v. 
Mayor,  etc.,  of  Borough  of  Neptune  City  (N. 
J.  Err.  &  App.),  reported  in  32  Atl.  220.  This 
case  was  decided  in  this  court,  and  it  must 
be  admitted  that  the  opinion  that  was  pre- 
pared contains  expressions  which,  if  inter- 
preted by  the  force  of  these  terms  alone,  and 
without  reference  to  the  facts  to  which  they 
were  applicable,  would  certainly  appear  to 
Justify  the  contest  raised  at  this  time  by  the 
plaintiff  in  error.  But  the  legal  juncture 
then  to  be  passed  upon  did  not  call  for  the 
enunciation  of  so  broad  a  doctrine  as  that 
the  allowance  Itself  of  the  writ  of  certiorari 
operates  as  a  decision  in  favor  of  the  pros- 
ecutor, as  far  as  his  right  to  stand  in  court  as 
a  prosecutor  is  concerned,  and  that  such  deci- 
sion shall  suffice,  "in  the  absence  of  proofs 
to  the  contrary."  And  we  do  not  think  that 
this  would  be  a  correct  exposition  of  the  rule 
of  practice.  When  a  judge  is  called  upon,  in 
a  proceeding  ex  parte,  to  allow  a  certiorari, 
he  must  be  reasonably  assured  of  two  things 
— First  that  there  is  some  illegality  to  be 
complained  of;  and,  second,  that  the  party 
seeking  the  remedy  Is  entitled  to  It  But 
the  allocatur  no  more  adjudges  the  one  fact 
than  the  other.  By  force  of  our  rule  of  court, 
such  assurance  is  required  to  be  made  by  an 
affidavit,  but  such  oath  has  no  semblance  of 
juridical  testimony.  The  rules  of  evidence 
are  not  applied  to  it  and  It  is  used  against  a 
party  who  has  no  knowledge  of  its  existence. 
Such  a  basis  as  this  Is  incapable  of  support- 
ing anything  in  the  nature  of  a  judicial  de- 
cision. All  that  it  lays  a  ground  for  is  that 
the  judicial  officer,  resting  his  opinion  upon 
it,  may  say  that  there  is  presented  to  him 
a  matter  that  it  Is  proper  to  put  in  the  course 
of  legal  Inquiry.  The  allowance  of  the  writ 
can  have  no  greater  force  than  that  It  can 
have  no  effect  on  the  trial  of  the  issue  be- 
tween the  litigants;  for  when  the  litigation 
reaches  that  stage  the  prosecutor  must,  if  re- 
quired expressly  or  impliedly,  give  his  legal 
status  as  the  actor  in  the  suit.  That  this 
must  be  so  is  evident  when  we  remember 
that  it  Is  the  legal  right  of  a  person  In  the 
possession  of  any  valuable  thing  to  be  exempt 
from  all  litigation  with  respect  to  it  except 
such  as  may  be  waged  by  some  one  having 
an  Interest  in  it;  and  such  an  immunity  is 
a  valuable  legal  right,  which  cannot  in  any 
wise  be  impaired  by  ar  ex  parte  decision 
founded  on  an  ex  parte  affidavit.  It  is  true 
that  in  some  cases,  as  our  Reports  exhibit, 
the  court  will  infer  that  the  status  of  the 
plaintiff  In  certiorari  exists  from  the  fact  that 
in  the  given  case  the  proof  of  It  is  a  mere 
form;  as,  for  example,  when  a  public  tax  Is 
questioned,  as  is  alleged,  by  a  citizen  and  tax- 
payer. Under  such  circumstances,  it  may 
well  be  reasonably  presumed,  In  the  absence 
of  any  call  for  evidence  on  the  subject  that 
the  qualifications  of  the  prosecutor  of  the 
writ  were  assumed  and  admitted  by  the  par- 
ties, sub  sllentio.    In  the  case   now   before 
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us  the  record  shows  that  the  right  of  the 
plaintiff  to  prosecute  the  Inquiry  was  chal- 
lenged; for,  when  It  offered  Its  testimony  In 
that  regard,  it  was  objected  to,  on  the  ground 
of  Its  illegality,  by  the  opposite  party.  Such 
an  exception  was  a  very  plain  notice  that  the 
plaintiff  must  make  strict  proof  of  its  status. 
Nor  should  this  subject  be  left  without  the 
further  remark  that,  If  the  rule  just  discussed 
had  existed  in  the  form  and  to  the  extent 
claimed,  it  would  not  have  availed  on  the 
present  occasion.  The  reason  of  this  Is  that 
the  fact  necessary  to  be  proved  to  show 
the  prosecutor's  status  Is  likewise  necessary 
to  show  its  right  on  the  legal  merits  of  the 
case.  It  will  be  remembered  that  the  plain- 
tiff asserts  its  case  in  this  wise:  That,  by 
filing  a  survey  and  map  of  a  certain  char- 
acter in  the  secretary  of  state's  otfioe.  It  has 
acquired  a  right  paramount  to  the  claim  of 
its  adversary,  and  that,  although  no  proof 
has  been  made  of  such  filing,  nevertheless 
such  fact  must  be  inferred  from  the  allow- 
ance of  the  certiorari.  Such  a  case,  it  Is  ob- 
vious, rests  upon  an  oath  made  by  one  liti- 
gant in  the  absence  of  the  other;  the  theory 
being,  because  the  judge  decided  that  the 
circumstances  thus  sworn  to  ex  parte  are  suffi- 
cient to  induce  him  to  order  a  judicial  exam- 
ination of  the  matter,  that  thereby  a  prima 
facie  case  Is  made  by  the  applicant  for  the 
process,  In  its  favor,  on  the  trial  of  the 
merits.  Such  an  hypothesis  needs  no  argu- 
mentative refutation.  Such  a  course  of  law, 
even  if  It  had  a  legislative  sanction,  would 
be  of  no  force,  as  the  proceeding  would  be 
Inconsistent  with  the  fundamental  essentials 
for  the  dispensation  of  justice  by  judicial 
tribunals.  A  trial  in  a  court  resulting  In  a 
judgment  In  favor  of  one  of  the  litigants, 
founded  on  his  own  ex  i>arte  affidavit,  would 
present  an  anomaly  utterly  incompatible  with 
our  legal  system.  Let  the  judgment  be  af- 
firmed, 

(March  5,  1806.) 

GARRISON.  J.  The  judgment  of  the  su- 
preme court  dismissing  this  writ  of  certiorari 
should  be  affirmed.  The  plaintiff  in  error  failed 
in  the  court  be'ow  to  maintain  by  competent 
proof  the  burden  of  its  case  on  the  merits.  The 
action  of  the  board  of  public  works  in  making  a 
quasi  judicial  decision  without  notice  to  the  pros- 
ecutor was  illegal  only  in  case  the  prosecutor  had 
filed  in  the  office  of  the  secretary  of  state  a  sur- 
vey and  map  covering  the  street  in  question. 

In  order  that  the  supreme  court  could  nullify 
the  action  of  the  board  of  works,  the  prosecutor 
must  establish  in  the  cause  the  fact  that  such 
survey  and  map  had  been  filed.  This  it  failed  to 
do.  The  dismissal  of  its  writ  was,  in  view  of 
this  circumstance,  inevitable,  and  must  be  af- 
firmed. 

This  disposes  of  the  assignment  of  error. 

Whether  the  plaintiff  in  error  had  the  requisite 
status  to  prosecute  a  writ  of  certiorari  in  this 
matter  is  not  in  controversy.  It  was  not  obliged 
to  prove  its  status  to  the  supreme  court,  and  it 
did  not  in  any  way  appear  from  the  testimony 
that  it  lacked  all  legal  interest  in  the  pending 
controversy. 

Under  circumstances  such  as  these,  this  court 
will  not  adjudicate  the  question  of  a  prosecutor's 
right  to  his  allocatur.  Avon  by  the  Sea  Land 
&  Improvement  Co.  v.  Borough  of  Neptune  City 
(N.  J.  Err.  &  App.)  32  Atl.  220. 


DE  GINTHER  v.  NEW  JERSEY  HOME  FOR. 
THE  EDUCATION  AND  CARE  OF  FEE- 
BLE-MINDED CHILDREN  et  al. 
(Court  of  Errors  and  Appeals  of  New  Jersey. 
March  2  1896.) 

Statutes— Rbpbal— Fibs  Escapes— Ddtt  to 
Pbovide. 

1.  The  act  entitled  "An  act  to  provide  for 

the  better  security  of  life  and  limb  in  cases  of 
fire  in  hotels  and  other  buildings,"  approved 
March  17,  1882  (P.  L.  142),  and  the  supplement 
thereto  approved  March  22,  1888  (P.  L.  192), 
are  repealed  by  the  act  entitled  "An  act  rela- 
tive to  fire  escapes,"  approved  March  24,  1890 
(P.  L.  101). 

2.  Under  the  latter  act  it  is  not  obligatory 
upon  an  owner  of  a  building  to  erect  a  fire  es- 
cape until  precedent  action  by  the  proper  an- 
thorities  of  the  municipality  in  which  the  build- 
ing is  erected,  which  shall  serve  to  prescribe  the 
number,  dimensions,  character,  manner  of  con- 
struction, and  regulation  of  the  fire  escapes  of 
the  building  shall  be  taken. 

(Syllabus  by  the  Court.) 

Error  to  circuit  court,  Cumberland  county; 
before  Justice  Reed. 

Action  by  George  De  Ginther,  administrator  of 
Frederick  Sage,  deceased,  against  the  New  Jersey 
Home  for  the  Education  and  Care  of  Feeble- 
Minded  Children  and  another.  The  complainant 
was  nonsuited,  and  brings  error.     Affirmed. 

Charles  K.  Landls,  Jr.,  for  plaintiff  in  error. 
Howard  Carrow,  for  defendants  in  error. 

McGILL,  Cb.  The  action  of  the  plaintiff 
is  based  upon  a  requirement  of  an  act  of  the 
legislature  entitled  "An  act  to  provide  for 
the  better  security  of  life  and  limb  In  cases 
of  fire  In  hotels  and  other  buildings,"  ap- 
proved March  17,  1882  (P.  L.  142),  and  the 
supplement  thereto  approved  March  22,  1888 
(P.  L.  192).  The  supplement  was  a  revision 
of  the  original  act,  Its  principal  design  ap- 
parently being  to  extend  the  application  of 
that  act  to  a  greater  number  of  buildings. 
Its  general  scheme  was  to  require  that  per- 
sons in  control  of  buildings  3  or  more  stories 
in  height,  and  in  and  about  which  30  or  more 
persons  should  congregate  for  any  purpose, 
or  in  which  3  or  more  families  should  dwell, 
should  be  required  to  provide  a  safe  external 
means  of  escape  therefrom,  and  that  the  au- 
thorities of  the  municipality  In  which  such 
building  should  be  erected  should  designate 
>  the  number  and  kind  of  such  escapes  for 
each  building,  within  the  contemplation  of 
the  law,  and  notify  the  person  in  control  of 
the  building  thereof,  and  to  make  provision 
that  violation  of  the  requirement  of  the  stat- 
ute, or  failure  to  comply  with  the  notice, 
should  be  a  misdemeanor  punishable  by  fine, 
and  that  one  charged  with  duty  to  obey  the 
statute,  and  failing  to  do  so,  should  be  liable 
to  an  action  by  another,  having  authority 
to  sue,  because  of  death  or  injury  by  reason 
of  the  absence  or  want  of  repair  of  the  means 
of  escape  contemplated.  By  a  subsequent 
enactment,  approved  March  24,  1890  (P.  L. 
101),  entitled  "An  act  relative  to  Are  es- 
capes," It  was,  in  substance,  provided  that 
every  building  in  which  20  or  more  persons 
should  live  or  congregate  above  the  first  or 
ground  floor  should,  as  the  proper  authorities 
might  direct,  have  one  or  more   external. 
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wrought-lron  Are  escapes,  of  the  dimensions 
and  character  required  by  such  authorities, 
and  that  the  authorities  of  each  municipality 
should  have  power  to  enforce  the  proTlslons 
of  the  act  The  latter  enactment  does  not 
expressly  repeal  inconsistent  statutes.  It  is, 
however,  observed  that  having  a  distinct,  in- 
dependent title,  it  proceeds  to  deal  with  the 
some  subject-matter  which  the  acts  of  1882 
and  1888  deal  with.  Its  scheme  Is  that  build- 
ings of  prescribed  character  shall  have  ex- 
ternal, wrought-lron  fire  escapes,  of  such 
number,  dimensions,  and  character,  and  of 
such  construction  and  regulation,  as  the  au- 
thorities of  the  municipality  within  which 
the  building  is  or  may  be  erected  shall  pre- 
scribe, and  that  the  enforcement  of  the  de- 
sign of  the  statute  shall  rest  with  such  au- 
thorities. This  scheme  differs  from  that  of 
the  former  enactments  In  that  those  laws 
prescribe  an  immediate  duty  of  the  person 
in  control  of  the  building  to  provide  a  safe 
external  means  of  escape  from  a  somewhat 
more  restricted  class  of  buildings,  and  im- 
pose a  duty,  also,  upon  the  authorities  of  the 
municipality,  to  designate  the  kind  and  num- 
ber of  escapes,  and  give  notice  thereof  to  the 
persons  bound  to  erect  them.  And  those 
statutes  also  prescribe  the  penalty  for  either 
disobedience  of  the  requirement  of  the  law, 
or  of  the  notice  of  the  authorities,  and  make 
the  person  falling  to  obey  liable  to  an  action 
by  one  having  authority  to  sue  because  of 
death  or  injury  by  reason  of  the  absence  or 
lack  of  repair  of  such  means  of  escape. 
Thus,  it  appears  that  the  earlier  enactments 
enjoin  Independent  duties  upon  the  house 
owner  or  controller  and  the  municipal  au- 
thorities, and  directly  prescribe  the  accounta- 
bility of  the  house  owner  or  controller, 
while  the  act  of  1800  prescribes  a  new 
scheme,  which  contemplates  precedent  action 
by  the  authorities  of  the  municipality,  which 
shall  serve  to  prescribe  the  number,  dimen- 
sions, character,  manner  of  construction,  and 
regulation  of  the  Are  escapes,  before  the 
duty  of  the  owner  so  matures  that  the  per- 
formance thereof  becomes  obligatory.  "Where 
there  are  two  acts  on  the  same  subject,"  said 
Vice  Chancellor  Van  Fleet  in  Bracken  v. 
Smith,  39  N.  J.  Eq.  169,  "the  rule  is  to  give 
effect  to  both,  if  possible.  But  If  the  two 
are  repugnant,  or  any  of  their  provisions,  the 
later  act,  without  any  repealing  clause,  oper- 
ates, to  the  extent  of  the  repugnancy,  as  a 
repeal  of  the  first;  and  even  where  two  acts 
are  not,  in  express  terms,  repugnant,  yet 
if  the  later  act  covers  the  whole  subject  of 
the  first,  and  embraces  new  provisions,  plain- 
ly showing  that  it  was  intended  as  a  substi- 
tute for  the  first  act,  It  will  operate  as  a  re- 
peal of  that  act."  In  Haynes  v.  City  of  Cape 
May,  52  N.  J.  I.aw,  180,  19  Atl.  170,  Mr.  Jus- 
tice Dixon,  writing  the  opinion  of  this  court, 
stating  the  rule,  said:  "But,  further,  it  is 
a  settled  rule  of  statutory  construction  that 
when  a  later  law  deals  generally  with  the 
subject-matter  of  earlier  statutes,  not  simply 


as  a  revision,  but  as  a  new  and  independent 
enactment,  that  affords  decisive  evidence  of 
an  intent  to  abrogate  and  repeal  the  older 
legislation.  Roche  v.  Mayor,  etc.,  40  N.  J. 
Law,  257;  Bracken  v.  Smith,  89  N.  J.  Eq. 
169."  These  expressions  state  the  rule  well 
established  in  our  courts.  Roche  v.  Mayor, 
etc.,  40  N.  J.  Law,  257;  Gabler  v.  City  of 
Elizabeth,  42  N.  J.  Law,  79,  81;  Henry  v. 
Camden,  Id.  335;  City  of  Burlington  v.  Est- 
low,  43  N.  J.  Law.  13;  Mulligan  v.  Cavanagh, 
46  N.  J.  Law,  45,  49;  McCartin  v.  Trapha- 
gen,  43  N.  J.  Eq.  323,  331,  11  AtL  156; 
Mersereau  v.  Mersereau  Co.,  51  N.  J.  Eq. 
382,  26  AU.  682;  Vreeland  v.  City  of  Jersey 
City,  54  N.  J.  Law,  49,  52,  22  Atl.  1062; 
Green  v.  Clarke,  56  N.  J.  Law,  62,  27  AtL 
924;  Wilson  v.  Inhabitants  of  City  of  Tren- 
ton, 56  N.  J.  Law,  469,  29  "Atl.  183. 

We  regard  the  act  of  1890  as  a  new,  com- 
plete, and  independent  legislative  dealing 
with  the  subject-matter  treated  In  the  enact- 
ments of  1882  and  1888,  intended  to  provide 
the  whole  regulation  of  that  subject-matter, 
and  hence  we  deed  that  it  repeals  those 
former  laws.  It  is  not  strictly  a  repeal  by 
implication,  but  a  repeal  because  of  the  in- 
stitution of  a  new  scheme  of  control  of  the 
subject-matter  treated  of,  which  shall  pre- 
vail to  the  exclusion,  as  discarded,  of  all  mat- 
ter in  prior  enactments  on  the  subject  which 
Is  not  embraced  within  it.  Roche  v.  Mayor, 
etc.,  sunra.  Mr.  Justice  Dewey,  in  Bartlet 
v.  King,  12  Mass.  537,  54">,  said:  "A  subse- 
quent statute  revising  the  whole  subject- 
matter  of  a  former  one,  and  evidently  in- 
tended as  a  substitute  for  it,  although  it  con- 
tains no  express  words  to  that  effect,  must, 
on  principles  of  law.  as  well  as  in  reason  and 
common  sense,  operate  to  repeal  the  former." 
It  appeared  nt  the  trial  In  the  circuit  court 
that  the  township  committee  of  the  township 
of  Vineland,  prior  to  the  death  of  Sage,  had 
never  taken  any  such  action  as  the  act  of 
1890  contemplates  that  It  should  have  taken; 
and  hence  the  court  held  that  duty  had  not 
arisen  up  the  part  of  the  defendants  to  erect 
fire  escapes,  and  that  the  action  would  not 
lie.  Without  Intimating  that  the  suit  would 
lie  if  the  township  committee  had  taken  ap- 
propriate action,  we  accede  to  the  correctness 
of  the  conclusion  of  the  circuit  court,  and 
think  that  for  the  reason  upon  which  it  act- 
ed, and  because,  also,  it  was  not  shown  by 
the  proofs  that  the  building  burned  was  one 
In  which  20  or  more  persons  lived  or  congre- 
gated above  the  first  or  ground  floor,  the 
plaintiff  was  properly  nonsuited.  The  judg- 
ment below  will  be  affirmed. 


ROPER  v.  STATE. 

(Supreme  Court  of  New  Jersey.    Feb.  20,  1890.) 

False  Pretenses — Indictment — Attohney  as 
Witness. 

1.  An  indictment  founded  on  the  statute  re- 
lating to  false  pretenses  must  exhibit  a  pretense 


Digitized  by  VjOOQlC 


STO 


ATLANTIC  REPORTER,  VoL  3a 


<N.  J. 


which,  under  the  circumstances  stated,  must  hare 
an  apparent  tendency  to  induce  the  person  de- 
frauded to  part  with  his  property. 

2.  A  counselor  at  law,  who  was  present  at 
a  conversation  between  his  client  and  a  third 
person,  is  a  competent  witness,  in  behalf  of  the 
latter,  to  prove  what  was  said. 

(Syllabus  by  the  Court.) 

Error  to  court  of  general  sessions,  Hudson 
county;  Hudspeth,  Hoffman,  and  Kenney, 
Judges. 

Osmond  W.  Roper  was  convicted  of  obtain- 
ing money  by  false  pretenses,  and  brings  er- 
ror.   Reversed. 

Argued  November  term,  1895,  before 
BEASLEY,  C.  J.,  and  MAGIE  and  LUD- 
LOW, JJ. 

Hoffman  &  Herbert,  for  plaintiff  In  error. 
Charles  J.  Wlnfleld,  for  the  State. 

BEASLEY,  C.  J.  The  defendant,  Roper, 
brings  to  this  court  the  record  of  his  convic- 
tion before  the  Hudson  sessions  of  the  of- 
fense of  obtaining  money  by  false  pretenses. 
An  examination  of  this  procedure  has  led  the 
court  to  conclude  that  the  Judgment  cannot 
be  permitted  to  stand.  In  the  first  place,  the 
indictment  is  plainly  insufficient.  Its  defect 
is  that  it  does  not  set  forth  any  misstatement 
that  could  have  caused  the  prosecutor  to 
part  with  his  money.  The  substantial  state- 
ments descriptive  of  the  crime  are  these: 
That  the  defendant  knowingly,  falsely,  and 
fraudulently  represented  to  the  prosecutor, 
one  John  J.  Renshaw,  that  the  Mutual  Land 
&  Building  Syndicate  was  then  and  there  a 
bona  fide  building  and  loan  association,  and 
was  then  and  there  engaged  in  transacting 
a  bona  fide  building  and  loan  business,  under 
and  in  compliance  with  the  laws  of  this 
state;  that  the  Mutual  Land  &  Building  Syn- 
dicate had  then  and  there  $75,000  on  hand, 
in  cash,  to  loan.  After  a.  negation  of  the 
bona  fide  existence  of  said  alleged  associa- 
tion and  of  its  pecuniary  resources,  the  nar- 
ration is  continued  in  these  words,  viz.:  "By 
color  and  means  of  which  said  false  and 
fraudulent  pretenses,  and  then  and  there 
well  knowing  the  same  to  be  false  and 
fraudulent,  the  said  Isman  W.  Roper,  did 
then  and  there,  willfully,  unlawfully,  and 
feloniously,  obtain  from  the  said  John  J. 
Renshaw  three  thousand  dollars,  of  the  mon- 
eys of  the  said  John  J.  Renshaw,  with  intent 
then  and  there  to  cheat  and  defraud  him 
thereof,  contrary  to  the  form  of  the  statute," 
etc.  It  is  difficult  to  understand  how  it  can 
be  reasonably  pretended  that  the  conduct 
thus  imputed  to  the  defendant  manifests  the 
commission  of  a  crime  on  his  part.  If  it  be 
true,  as  stated,  that  Renshaw,  the  person 
defrauded,  parted  with  bis  money  to  the  de- 
fendant merely  because  the  latter  falsely 
asserted  and  represented  that  a  certain  as- 
sociation, with  which  neither  he  nor  the  de- 


fendant had  any  apparent  connection,  bad  a 
genuine  existence,  the  inducement  to  his  act 
was  not  what  the  law  regards  as  a  false  pre- 
tense. In  the  case  of  State  v.  Vanderbelt, 
27  N.  J.  Law,  328,  It  was  declared  that  a 
false  representation,  to  be  a  criminal  pre- 
tense, within  the  statute,  must  be  of  such  a 
nature  as  will  be  sufficient  to  Induce  a  man 
to  part  with  his  property,  and  must  not  be 
absurd  in  Itself,  considered  as  an  efficient 
cause.  And  in  the  present  case  the  alleged 
criminal  pretense  belongs  to  this  latter  cate- 
gory, for  it  Is  undeniably  futile,  inasmuch  as 
the  imputed  falsehood  as  to  the  status  of  the 
association  could  have,  in  the  absence  of  oth- 
er circumstances,  no  tendency  whatever  to 
lead  Renshaw  to  loan  his  money  to  tbe  de- 
fendant If  A.  should  falsify  In  stating  to  B. 
that  C.  was  a  man  of  property,  such  fabrica- 
tion would  not,  per  se,  in  any  conceivable  way. 
induce  B.  to  part  with  bis  property  to  A.  And 
yet  this  is  the  entire  criminal  case  made  in 
this  indictment,  it  is  obvious  that  tbe  facts 
stated  in  the  indictment  have  no  legal  signifi- 
cance. The  rule  of  pleading  in  these  cases  is 
entirely  settled.  Lord  Mansfield,  in  a  case 
before  him,  said  that  the  indictment  must  con- 
tain a  history  of  the  offense;  that  is,  the  es- 
sential facts  must  be  set  forth  to  this  extent; 
that  is,  if  the  facts  stated  shall  be  proved, 
the  defendant's  guilt  will  be  established.  The 
same  principle  is  propounded  In  the  well-con- 
sidered case  of  People  v.  Gates,  13  Wend. 
311,  the  doctrine  exemplified  being  that  "an 
Indictment  for  obtaining  goods  by  false  pre- 
tenses, etc.,  must  contain  all  the  material 
facts  and  circumstances  which  the  public  pros- 
ecutor will  be  bound  to  prove  to  produce  a 
conviction."  The  law  is  stated  to  the  same 
effect  In  2  East,  P.  C.  6,  837;  2  Russ.  Cr.  305; 
Lambert  v.  People,  9  Cow.  57a  The  indict- 
ment before  the  court,  on  this  record,  is  fa- 
tally defective.  .There  is  also  a  second  error 
in  this  case,  that  would,  of  necessity,  lead  to 
the  same  result  In  the  course  of  the  trial 
it  became  important  for  the  defendant  to 
show  that  in  a  certain  conversation  between 
himself  and  Renshaw,  the  person  alleged  to 
have  been  defrauded,  he  had  instructed  the 
latter  not  to  do  a  certain  thing.  To  make  this 
proof  the  defendant  called  a  counselor  at  law 
as  a  witness,  who  testified  that  on  the  occa- 
sion in  question  he,  as  the  counsel  of  Ren- 
shaw, the  prosecutor,  had  accompanied  him, 
and  was  present  at  the  interview  between 
Renshaw  and  tbe  defendant,  and  the  court,  on 
objection  made  by  tbe  state,  excluded  the  wit- 
ness on  the  ground  that  the  conversation  in 
question  was  a  privileged  communication,  not 
to  be  disclosed  by  the  counsel.  This  ruling 
was  conspicuously  erroneous.  The  conversa- 
tion in  question  did  not  exhibit  the  least  sem- 
blance of  a  confidential  communication.  The 
subject  is  too  plain  for  discussion.  Let  the 
Judgment  be  reversed. 
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ATTORNEY  GENERAL  t.  MAYOR,  ETC., 

OP  BOROUGH  OF  ANGLESEA. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

March  2,  1896.) 

Constitutional   Law  —  Bokough    Govbbxment. 

1.  A  statute  that  authorizes  the  holding  of 
an  election  for  the  acceptance  of  a  scheme  of 
municipal  government  by  the  electors  of  an  area 
of  given  size  and  value,  upon  which  resides,  for 
any  period  of  the  year,  a  population  of  200,  is  not 
a  constitutional  enactment.  The  temporary  pres- 
ence of  200  persons  not  required  to  be  possessed 
of  any  element  of  citizenship  is  a  purely  figmen- 
tary  characteristic,  and  can  in  no  way  be  ger- 
mane to  the  exercise  of  local  municipal  franchises 
by  the  inhabitants  who  are  possessed  of  the  con- 
stitutional and  legislative  requirements  of  elect- 
ors. 

2.  "An  act  for  the  formation  and  government 
of  boroughs"  (P.  L.  1890,  p.  58)  is  unconstitu- 
tional. 

(Syllabus  by  the  Court.) 

Error  to  supreme  court. 

Information  on  the  relation  of  the  attorney 
general  against  the  mayor  and  council  of  the 
borough  of  Anglesea.  There  was  Judgment 
for  defendants,  and  relator  brings  error.  Re- 
versed. 

John  J.  Crandall,  for  relator.  S.  W.  Beldon 
and  Morgan  Hand,  for  defendant. 

GARRISON,  J.  This  information,  exhibit- 
ed by  the  attorney  general,  directly  questions 
the  right  of  the  mayor  and  council  of  the  bor- 
ough of  Anglesea  to  exercise  the  franchises 
of  a  municipal  corporation  of  this  state.  The 
plea  to  which  a  demurrer  has  been  filed 
brought  before  the  supreme  court— First,  the 
apparent  existence  of  any  legislative  authori- 
ty for  the  corporate  life  of  the  defendant; 
and,  second,  the  constitutionality  of  such  legis- 
lation, If  any  such  were  apparently  part  of 
the  statute  law  of' the  state. 

The  legislation  Concerned  is— First,  "An  act 
for  the  formation  and  government  of  bor- 
oughs," approved  March  12,  1890  (P.  L.  1890, 
p.  58),  under  which  the  defendant  claims  its 
incorporation;  and,  second,  "An  act  to  repeal 
an  act  entitled,  'An  act  for  the  formation  and 
government  of  boroughs,'  approved  March 
12, 1890"  (P.  I,.  1891,  p.  11),  by  which  the  act 
of  1890  was  expressly  repealed,  with  a  sav- 
ing clause,  however,  as  to  Incorporations  al- 
ready organized  under  the  repealed  act.  The 
difficulties  in  the  way  of  a  lucid  conception  of 
a  body  having  organs,  the  source  of  whose 
vital  supply  has  been  cut  off,  is  of  secondary 
moment,  compared  with  the  practical  evasion 
of  the  constitutional  Inhibition  against  the 
granting  of  special  franchises  that  will  result 
if  such  franchises  may  be  perpetuated  in  their 
donees,  while  at  the  same  time  the  door  is 
closed  to  all  others  by  the  repeal  of  the  ln- 
vestlve  act.  The  resolution  of  the  question 
thus  presented  in  favor  of  the  relator  would 
not,  however,  In  the  least  degree,  tend  to  sus- 
tain his  contention,  viz.  that,  the  saving  clause 
being  bad,  the  rest  of  the  act  must  operate 
as  a  naked  repealer. 


Where  part  of  a  statute  Is  unconstitutional, 
the  remaining  part  may  stand  only  when  it 
will  operate  in  accordance  with  the  apparent 
legislative  intention,  and  a  provision  that  Is 
unconstitutional  and  Ineffectual  as  a  law  is 
yet  to  be  regarded  upon  the  question  of  the 
Intention  of  the  lawmaker.  In  the  present 
case  there  is  notning  to  warrant  the  belief 
that  the  legislature  would  have  passed  the 
residue  of  this  statute,  as  it  will  stand  after 
the  excision  of  the  proviso.  Indeed,  the  con- 
trary Is  perfectly  obvious.  The  effect,  there- 
fore, of  holding  the  proviso  bad,  would  not 
be  to  repeal  the  act  of  1890,  but  to  eliminate 
from  the  statute  book  the  repealer  Itself. 
Pursue,  therefore,  what  course  we  may,  we 
must  ultimately  consider  whether  the  act  of 
1890  is  a  valid  expression  of  legislative  pow- 
er. The  statute  in  question  purports  to  be  a 
general  act  conferring  extensive  governmental 
powers,  including  taxation,  public  improve- 
ment, the  granting  of  licenses,  and  all  the  ma- 
chinery of  a  modern  municipality.  The  gov- 
ernmental scheme  thus  tendered  may  become 
operative  only  when  the  following  conditions, 
and  all  of  them,  are  In  conjunction:  The  area 
to  be  Included  .must  not  exceed  two  square 
miles,  and  must  have  a  real  taxable  value  of 
at  least  $100,000'  provided,  "during  any  por- 
tion of  the  year  a  population  of  not  less  than 
two  hundred"  resides  within  such  area. 

The  election  by  which  the  act  may  be  ac- 
cepted, as  well  as  those  by  which  the  munici- 
pal offices  are  to  be  filled,  must  be  held  by 
electors,  who,  by  the  constitution  of  this  state, 
must  be  male  citizens,  and,  by  legislative  re- 
quirement, must  have  had  certain  fixed  pe- 
riods of  state  and  local  residence.  It  will  be 
perceived,  therefore,  that  a  population  of  200 
whose  residence  may  be  for  any  portion  of  a 
year,  does  not,  by  any  necessary  implication, 
include  a  single  person  capable  of  participat- 
ing in  either  the  preliminary  or  the  subse- 
quent acts  of  citizenship  or  of  government. 
All  Idea  of  a  domlcilium,  all  that  presump- 
tion of  an  Intention  to  remain  or  to  return 
that  is  intended  by  the  word  "resident,"  Is 
negatived  by  the  express  limitation  that  any 
period  of  a  year  will  suffice  for  the  sort  of 
"residents"  required  by  this  act  As  was  said 
by  Mr.  Justice  Lippincott  in  Green  v.  Clarke, 
56  N.  J.  Law,  69,  27  Atl.  924,  when  speaking 
of  this  same  act,  "by  its  terms  there  need  be 
but  one  permanent  resident  within  the  area." 
Inasmuch  as  a  day  is  the  shortest  period  of 
a  year  ordinarily  recognized  at  common  law, 
it  must  be  assumed  that  a  fraction  of  a  day 
was  not  in  the  legislative  mind.  A  day,  how- 
ever, in  law  and  in  fact,  is  some  period  of  a 
year,  and  would  fully  comport  with  the  pre- 
scribed residence;  and  inasmuch  as  a  so- 
journ for  such  a  period,  or  for  any  period 
short  of  that  required  by  the  election  laws, 
would  not,  even  In  the  case  of  a  male,  clothe 
him  with  qualifications  of  an  elector,  It  is  not 
easy  to  see  in  what  respect  the  element  of 
belonging  to  the  human  species  renders  the 
presence  of  200  Individuals  any  more  germane 
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to  the  legislation  proposed  to  be  based  there- 
on than  would  be  the  presence  of  a  like  num- 
ber of  any  other  animate,  or.  for  that  matter, 
inanimate,  objects.  The  scheme  of  the  act 
admits  of  an  application  by  which  electors, 
however  few,  may  vote  for  this  charter  when- 
ever 200  persons,  not  required  to  be  electors, 
shall  have  spent  24  hours  within  an  area  of 
given  size  and  value.  The  object  of  this 
temporary  presence  is  no  more  pertinent  than 
is  the  extent  of  its  duration.  Sunday  visitors 
at  a  summer  hotel,  steamboat  excursionists, 
who,  by  accident  or  design,  have  stopped 
over  a  day,  a  camp  meeting,  or  even  a  gang 
of  unnaturalized  day  laborers,  will  amply  fill 
every  requirement.  Under  the  scheme  pro- 
pounded, upon  the  happening  of  any  of  these 
events,  the  departing  sojourners  would  leave 
behind  them  a  governmental  opportunity,  ac- 
tually called  into  being  by  their  adventitious 
presence,  with  which  they  could  have  no 
rational  connection,  and  in  which  they  would 
have  no  necessary,  or  even  probable,  partici- 
pation, while  an  adjoining  district.  Identical 
in  area,  value,  and  inhabitants,  would  have 
no  such  opportunity,  because  it  had  not,  by 
a  like  chance  visitation,  been  brought  within 
the  class  to  which  alone  the  governmental 
apparatus  in  question  was  peculiarly  appro- 
priate. 

I  confess  my  inability  to  see  how  such  a  re- 
quirement can  have  any  more  to  do  with  in- 
vesting local  electors  with  the  power  of  mu- 
nicipal franchise  than  If  the  fortuitous  condi- 
tion were  that  200  cattle  must  graze  on  the 
meadows,  or  200  pine  trees  stand  in  the  for- 
est. 

The  classification  adopted  lias  no  real  basis; 
it  is.  at  best,  a  mere  figment;  and  the  legis- 
lation founded  thereon  falls  under  the  consti- 
tutional interdict,  as  construed  by  this  court, 
viz.  that  distinctions  that  do  not  arise  from 
substantial  differences  constitute  no  ground 
of  support  for  legislation.  Hammer  v.  Rich- 
ards, 44  N.  J.  Law,  667. 

The  judgment  of  the  supreme  court  should 
be  reversed. 


HYATT  v.  VANNECK. 
(Court  of  Appeals  of  Maryland.  Jan.  31,  1896.) 
Tklsts— Rights  of  Bbnemcukt— Wills— Elec- 
tion. 
1.  One  ha  ring  a  life  eslate  in  real  property, 
with  remainder  to  his  daughter  in  fee,  sold  the 
same  for  $25,000,  his  daughter  and  her  hus- 
band joining  in  the  deed.  He  received  the  pur- 
chase money,  and,  after  paying  expenses  of  the 
sale,  invested  some  $18,000  of  it  in  ground  rents 
and  street-railway  bonds,  in  his  own  name.  He 
expended  $6,000  in  paying  off  a  ground  rent  and 
making  repairs  upjn  property  owned  by  himself, 
and,  having  afterwards  married,  conveyed  this 

{>roperty  to  his  wife.  He  died  some  two  years 
ater,  devising  to  his  daughter  the  ground  rents 
in  question,  with  a  limitation  over  in  case  she 
should  die  without  issue.  He  mingled  the  rail- 
way stocks  with  property  jf  his  own,  and  be- 
queathed part  ther.-of  to  the  daughter  and  part 
to  hU  widow,  and  rlso  gave  large  amounts  of  his 
own  property  to  each.  Th.-  daughter  afterwards 
sued  the  widow,  and  thereby  obtained  from  her 


payment  of  the  $6,000  expended  on  the  proper- 
ty conveyed  to  her.  She  then  sued  her  father's 
executors,  claiming  $25,000,  less  this  $6,000, 
on  the  theory  that  her  father  committed  a  breach 
of  trust  in  making  the  investments  in  his  own 
name,  and  that  it  was  his  duty  to  invest  the 
whole  sum  for  himself  for  life,  with,  remainder 
to  her  absolutely.  Held  that,  in  view  of  her  ac- 
quiescence in  the  investments  at  the  time,  and 
in  the  absence  of  any  proof  of  fraud,  negligence, 
or  want  of  judgment  by  him,  she  was  not  entitled 
to  recover,  but  that  her  proper  remedy  was  to  re- 
claim the  investments  themselves. 

2.  It  being  apparent  from  the  provisions  of 
the  wilt  that  the  testator  intended  that  she 
should  have  the  provisions  made  for  her  there- 
in, and  nothing  more,  from  his  estate,  she  was 
bound  to  make  an  election  either  to  take  under 
the  will,  giving  ful!  effect  to  all  its  provisions,  or 
to  renounce  it  entirely,  and  claim  the  invest- 
ments, which  were  previously  her  own. 

Appeal  from  circuit  court  of  Baltimore  city. 

This  was  a  bill  in  equity  by  Amy  H.  Van- 
neck,  by  her  husband  and  next  friend,  John 
T.  Vanneck,  against  John  H.  Wight  and 
George  Morris  Bond,  executors  of  the  hist 
will  and  testament  of  Edward  Hyatt,  deceas- 
ed, and  also  against  Frank  I.  Ridgley  and 
Charlotte  Hyatt.  From  a  decree  in  favor  of 
complainant,  defendant  Charlotte  Hyatt  ap- 
peals. 

Argued  before  BRYAN,  McSHKRRY,  I  OW 
LEU,  BRISCOE,  and  LOBERTS,  JJ. 

William  A.  Fisher  and  C.  W.  Field,  for  ap- 
pellant.    John  P.  Poe  &  Sons,  for  appellee. 

BRYAN,  J.  This  is  an  appeal  from  the  de- 
cree of  a  court  of  equity.  The  cause  was 
heard  In  the  court  below  on  bill  aud  answer, 
and  of  course  the  statements  in  the  answer 
are  admitted  to  be  true.  The  facts  are  as 
follows:  Edward  Hyatt  was  seised  and  pos- 
sessed for  life  of  a  house  and  lot  on  Cathedral 
street,  in  the  city  of  Baltimore,  with  re- 
mainder in  fee  to  his  daughter  and  only  child. 
Amy  H.  Vanneck,  the  wife  of  John  T.  Van- 
neck.  The  property  was  sold  for  $25,000. 
The  deed  was  executed  by  Hyatt  and  his 
daughter  and  her  husband,  and  the  money 
was  paid  into  the  hands  of  Hyatt  by  tbe  at- 
torney of  the  purchaser.  The  money  was  de- 
posited in  bank  by  Hyatt,  aud  in  a  very  short 
time  afterwards  he  invested  of  this  amount 
$17,804.92  in  five  ground  rents  In  the  city  of 
Baltimore  and  In  five  coupon  bonds  of  ih  • 
Toledo  Electric  Street-Railway  Company.  He 
also  expended  $4,000  in  paying  off  a  ground 
rent  on  a  leasehold  l"t  of  ground  on  Franklin 
street  In  the  city  of  Baltimore,  which  lie- 
longed  to  him,  and  $2,030  in  making  repairs 
and  improvements  on  a  dwelling  house  situ- 
ated on  same  lot.  He  paid  $<P25  to  a  broker 
for  negotiating  the  sale  of  the  Cathedral 
street  house  and  lot,  and  $59.17  for  the  ex- 
amination of  the  titles,  the  ground  rents,  and 
for  recording  the  deeds  which  conveyed  them. 
The  money  from  the  sale  of  the  bouse  and 
lot  was  received  by  Hyatt  on  the  2Sth  of  No- 
vember, 1892,  and  all  these  expenditures  were 
made  before  the  end  of  January,  189:t.  In 
fact,  with  the  exception  of  about  $2,<>00.  all 
of  them  were  made  before  the  5th  of  JanP- 
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ry.  In  May.  1803,  Hyatt  Intermarried  with 
iharlotte,  one  of  the  defendants  below.  In 
November  of  the  same  year,  by  suitable 
eeds,  he  caused  to  be  conveyed  to  her  the 
ee  simple  In  the  huuse  and  lot  on  which  the 
6,000  had  been  expended.  He  died  In  No- 
ember,  1884,  having  In  the  previous  Decem- 
er  duly  made  his  last  will  and  testament 
ty  It  he  devised  tc  his  daughter,  Amy  Van- 
eck,  the  five  ground  rents  above  mentioned, 
r-Ith  certain  limitations  over  In  case  she 
hould  die  wlt'iout  leaving  issue  or  desceud- 
nts  surviving  her.  He  also  gave  to  a  trus- 
ee,  for  the  use  of  his  wife,  50  shares  of  the 
herwood  Distilling  Company,  and  17  shares 
f  the  same  stock  for  the  use  of  his  daughter, 
tattng  that  he  bad  already  giveu  her  33 
hares  of  the  stock,  and  he  wished  to  equal- 
se  their  holdings.  He  also  gave  to  his  wife 
nd  daughter,  in  equal  shares,  the  money 
ue  to  him  by  the  Sherwood  Distilling  Com- 
any.  He  gave  his  wife  and  daughter  other 
?gaeies  of  small  value,  and  be  then  gave  all 
be  rest  and  residue  of  his  property  of  every 
:Ind  and  description  to  them  equally,  to  be 
livlded  between  them.  After  his  death.  Mrs. 
'anneck  obtained  a  decree  in  equity  against 
Irs.  Hyatt,  ordering  the  sale  of  the  Franklin 
treet  house  and  lot  for  the  payment  of  the 
€.000,  parcel  of  the  $25,000,  which  had  been 
Qvestcd  in  It.  This  sum  was  paid  to  her  by 
Irs.  Hyatt.  Mrs.  Vanneck  filed  this  bill  of 
omplalnt  against  Mrs.  Hyatt  and  the  exeeu- 
ors  of  the  will  of  Edward  Hyatt.  She  con- 
ended  that  It  was  the  bounden  duty  of  her 
iither  to  Invest  the  $25,1  KX)  received  from  the 
ale  of  the  Cathedral  street  house  for  himself 
or  life,  with  remainder  to  her  absolutely; 
md  that  because  of  his  failure  to  do  so  be- 
ore  his  death  she  became  his  creditor  for 
hat  amount,  and  that  she  is  entitled  to  re- 
over  from  his  executors  the  balance  of  this 
um  remaining  unpaid,  with  Interest  from 
he  date  of  his  death,  after  deducting  $0,000, 
•aid  by  Mrs.  Hyatt.  In  the  argument  at 
he  bar  her  counsel  earnestly  Insisted  that 
its  disposition  of  the  money  was  a  breach  of 
rust  on  his  part.  By  virtue  of  the  provi- 
ions  of  article  16,  i  19S.  of  the  Code,  either 
Iyatt.  the  life  tenant,  or  Mrs.  Vanner-k,  the 
arty  in  remainder,  could  have  obtained  from 
i  court  of  equity  a  decree  for  the  sale  of  the 
''atbedral  street  property,  and  an  Investment 
>f  the  proceeds  of  sale  under  the  sanction  of 
he  court  for  the  beneiit  of  the  owners  ac- 
ording  to  their  several  interests.  This 
ourse  was  not  adopted.  On  the  contrary, 
hey  Joined  in  a  deed  conveying  the  property 
o  a  purchaser.  The  purchase  money  was 
>ald  to  Hyatt.  The  deed  is  not  exhibited  In 
he  record,  but  it  is  beyond  question  that  the 
eceipt  of  the  purchase  money  by  Hyatt  was 
)y  the  knowledge,  consent,  and  acquiescence 
>f  his  daughter.  The  attorney  for  the  pur- 
chaser was  an  able  and  experienced  lawyer, 
ind  no  one  could  suppose  that  be  would  have 
•emitted  his  client  to  pay  $25,000  to  a  per- 
Km  not  authorized  to  receive  it  and  to  give 


a  legal  acquittance  for  the  payment.  It  Is 
not,  however,  alleged  in  the  bill  that  Mrs. 
Vanneck  did  not  consent  that  Hyatt  should 
receive  the  money,  nor  Is  It  alleged  that  she 
did  not  know  In  what  manner  he  invested  it. 
It  is  alleged  that  It  was  his  duty  to  Invest  it 
for  the  benefit  of  himself  for  life,  with  re- 
mainder to  his  daughter,  it  might  be  as- 
sumed that  no  man  of  ordinary  intelligence 
would  keep  the  money  lying  uninvested  and 
unproductive.  He  did  invest  it  As  a  mat- 
ter of  course,  the  investment  was  the  prop- 
erty of  those  who  owned  the  fund,  according 
to  the  due  proportions  of  their  interests.  This 
ownership  was  not  defeated  nor  impaired  by 
the  circumstance  that  her  name  did  not  ap- 
pear in  the  deeds  and  coupon  bonds  which 
represented  the  investment.  It  is  alleged 
that  Hvatt  became  a  debtor  to  his  daughter 
Inconsequence  of  this  transaction.  Blackstone 
says  that  "the  legal  acception  of  debt  Is  a 
sum  of  money  due  by  certain  express  agree- 
ment." 3  Bl.  Comm.  p.  154.  Such  an  agree- 
ment does  not  appeal  or.  this  record.  But, 
however,  if  Hyatt  was  guilty  of  tortious  con- 
duct injuriously  affecting  the  rights  of  his 
daughter,  she  would  necessarily  be  entitled 
to  redress  In  some  form  of  proceeding  against 
his  executors.  We  will,  therefore,  consider 
this  aspect  of  the  case.  It  Is  not  alleged  that 
he  made  the  Investment  in  a  negligent  or  in- 
Judicious  manner.  A  portion  of  the  fund 
was  invested  in  ground  rents  In  the  city  of 
Baltimore.  These,  when  well  secured,  are 
considered  the  safest  and  most  desirable 
means  of  producing  Income.  We  have  no 
knowledge  of  the  value  of  the  coupon  bonds. 
But  it  is  not  alleged  that  either  they  or  the 
ground  rents  were  not  worth  the  amounts  of 
money  paid  for  them.  Neither  is  it  alleged 
that  Hyatt  concealed,  or  fraudulently  sought 
to  conceal,  from  his  daughter  the  particulars 
of  the  Investments;  nor  even  that  they  were 
made  without  her  consent,  knowledge,  and 
acquiescence.  Beyond  question  she  now  has 
full  and  perfect  knowledge  on  the  subject, 
and,  If  she  wishes  to  do  so,  she  has  It  In  her 
power  to  claim  them,  and  likewise  the  por- 
tion of  the  money  which  remains  uninvested. 
It  would  be  unjust  to  allow  her  to  claim  any- 
thing more  on  this  account,  unless  she  could 
show  that  in  taking  these  Investments  she 
would  sustain  loss  through  some  fraud,  neg- 
ligence, or  mismanagement  on  the  part  of 
her  father,  if  they  are  equal  In  value  to  the 
price  paid  for  them,  she  cannot  sustain  the 
smallest  loss  or  injury.  The  right  to  invest 
tbe  money  is  admitted  In  the  bill  of  com- 
plaint, but  the  mode  of  tbe  investment  is  im- 
peached for  the  reason,  to  wit  that  Mrs. 
Vanneck's  name  was  not  used  in  making  it. 
In  our  opinion,  there  is  not  the  slightest  cir- 
cumstance to  show  any  fraud,  evil  practice, 
negligence,  or  want  of  Judgment  on  the  part 
of  Hyatt  in  this  transaction;  and  we  do  not 
think  that  for  any  other' reason  shown  in  thiu 
case  his  daughter  has  any  right  of  reclama- 
tion against  his  executors. 
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Before  we  leave  this  subject,  as  a  matter  of 
Justice  to  Mr.  Hyatt  we  must  recall  tbe  fact 
that  Mrs.  Vanneek  was  Ills  only  child,  and 
at  the  time  of  tbe  occurrences  above  mention- 
ed he  was  a  widower.  It  is  very  reasonable, 
therefore,  to  suppose  that  he  contemplated 
the  probability  that  she  would  at  his  death 
come  Into  the  possession  of  much  the  greater 
part  of  his  property,  and  that  he  considered  It 
a  matter  of  the  smallest  consequence  whether 
her  name  appeared  In  tbe  investments  or  not. 
If  it  should  become  desirable  to  change  them, 
it  would  be  a  great  deal  more  easy  to  do  so 
If  they  were  solely  In  his  name,  inasmuch  as 
his  daughter  and  her  husband  lived  in  Can- 
ada, and  It  would  Involve  some  Inconven- 
ience- and  delay  to  obtain  the  deeds  and  as- 
signments necessary  for  making  the  change. 
It  is  more  Just  to  adopt  this  hypothesis  than 
the  contrary  one,  that  he  Intended  to  defraud 
his  only  child,  for  whom  he  made  a  liberal 
provision  by  his  last  will  and  testament,— be- 
ing more  thar  one-half  of  his  entire  property. 
The  testator  gave  to  his  daughter  property 
which  he  knew  to  be  hers,  with  a  limitation 
over  hi  favor  of  other  persons.  In  the  resid- 
uary clause  of  his  will  he  mingled  property 
which  be  knew  to  be  hers  with  other  property 
not  speciflcaily  disposed  of,  and  gave  it,  in 
equal  shares,  to  his  widow  and  daughter.  lie 
also  gave  his  daughter  the  stock  of  the  Sher- 
wood Distilling  Company  and  the  debt  due 
by  it.  Its  value  is  not  shown  In  the  record, 
but  it  is  evident  from  the  language  used  that 
the  testator  placed  a  high  estimate  on  It.  So 
far  as  bis  Intention  is  concerned,  nothing  can 
be  clearer  than  this:  that  he  intended  Mrs. 
Vanneck  should  have  the  provision  made  for 
her-  in  his  will,  and  nothing  more,  from  his 
estate.  It  is  not  possible  that  he  should 
have  intended  that,  In  addition  to  this  provi- 
sion, she  should  have  the  money  derived 
from  the  sale  of  the  Cathedral  street  prop- 
erty. In  Beall  v.  Schley,  2  Gill,  181,  the  law 
is  declared  as  follows:  ''From  the  earliest 
case  on  tbe  subject  the  rule  is  that  a  man 
shall  not  take  a  benefit  under  a  will,  and  at 
the  same  time  defeat  the  provisions  of  tbe 
instrument.  If  he  claims  an  interest  under 
an  instrument,  he  must  give  full  effect  to  it, 
as  far  as  he  is  able  to  do  so.  He  cannot 
take  what  Is  devised  to  him,  and  at  tbe  same 
time  what  is  devised  to  another,  althougb, 
but  for  the  will,  it  womd  be  his;  hence  he  Is* 
driven  to  his  election  to  say  which  he  would 
take."  And  the  same  doctrine  has  been  re- 
peatedly stated  In  subsequent  cases.  The 
principle  of  election  very  appropriately  ap- 
plies to  the  claim  made  by  the  complainant 
The  court  below  passed  a  decree  to  the  effect 
that  the  executors  of  Hyatt  should  pay  her 
$25,000,  less  brokers'  commissions,  amount  n-z 
to  $625,  with  interest  from  the  day  of  the 
ceatb  of  the  testator,  after  deducting  the  $0> 
000  paid  to  her  by  Mrs.  Hyatt.  We  are 
obliged  to  reverse  this  decree.  We  hold  that 
ihe  complainant  must  elect  whether  she  will 
take  tbe  ground  rents  and  tbe  Ave  bonds  of 


the  Toledo  Electric  Street-Rallway  Company, 
and  the  sum  of  $570.08,  with  interest  from 
the  death  of  the  testator,  or  whether  she  will 
take  the  devises  and  legacies  left  to  her  by 
the  will.  The  sum  of  money  mentioned  is 
the  residue  of  tbe  $25,000  left,  after  deduct- 
ing the  price  of  the  Investments,  the  $6,000, 
the  brokers'  commissions,  and  the  cost  of  ex- 
amining titles  and  recording  deeds.  And  we 
shall  require  the  complainant  to  make  her 
election  before  the  tirst  Monday  of  April  next, 
and  hie  with  the  clerk  of  this  court  an  instru- 
ment of  writing,  signed  by  herself  and  her 
husband,  or  by  her  counsel,  showing  that  she 
renounces  either  her  devises  and  legacies  or 
her  claim  to  the  money  received  from  the 
sale  of  the  Cathedral  street  property.  De- 
cree reversed,  with  costs  above  and  below, 
and  decree  for  election. 


ELDRIDGE  et  al.  v.  DEXTER  &  P.  B.  CO. 
(Supreme  Judicial  Court  of  Maine.     Jane  21, 

1895.) 
Cancellation  or  Dkm>— Mistake  or  okb  Paktt. 

1.  If  a  party  can  read,  It  is  not  open  to  him, 
after  executing  a  deed,  to  insist  that  the  terms  of 
it  were  different  from  what  he  supposed  them  to 
be  when  he  signed  It. 

2.  If  equity  will  ever  relieve  one  who  has  en- 
tered into  a  transaction  under  a  misapprehension 
of  its  effect,  when  the  other  party  merely  failed 
to  correct  such  misapprehension,  there  being  no 
such  peculiar  relations  between  the  parties  as  to 
place  the  one  who  remains  silent  under  any  un- 
usual obligation,  the  principle  is  well  settled  that 
such  party  who  remains  silent  must  himself  have 
appreciated  the  legal  effect  of  the  transaction, 
and  must  have  known  that  the  other  was  acting 
in  ignorance  of  such  effect. 

(Official.) 

Report  from  supreme  judicial  court,  Penob- 
scot county,  in  equity. 

Bill  by  Samuel  and  Benjamin  F.  Eldridge 
against  the  Dexter  &  Piscataquis  Railroad 
Company.    On  report    Bill  dismissed. 

J.  &  J.  W.  Crosby,  for  plaintiffs.  J.  B 
Peaks,  for  defendant 

WISWELL,  J.  In  February,  1889,  the 
complainants  conveyed  to  the  defendant  cor- 
poration a  small  strip  of  land,  upon  which 
the  defendant's  roadbed,  for  a  short  distance, 
has  since  been  built  The  consideration 
named  In  the  deed  was  $1.  There  was  no 
actual  consideration.  The  conveyance  was 
voluntary.  The  land  conveyed  was  of  tri- 
fling value,  worth  from  $10  to  $25. 

At  the  time  of  this  conveyance  the  com- 
plainants owned,  and  still  own,  other  real 
estate,  adjoining  the  land  conveyed,  upon 
which  there  is  a  dwelling  house  within  a 
few  feet  of  the  railroad,  and  which  they  al- 
lege has  been  greatly  Injured  by  Its  prox- 
imity to  the  railroad,  by  reason  of  the  noise, 
smoke,  and  dirt  resulting  in  the  operation 
of  the  road,  and  also  because.  In  the  construc- 
tion of  the  roadbed,  it  became  necessary  to 
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build  an  embankment,  which  has  darkened, 
and  in  other  ways  injured,  the  house. 

The  complainants  allege,  in  effect,  that  this 
deed  -was  executed  by  them  without  knowing 
Its  contents;  that  it  was  neither  read  to  nor 
by  them,  and  that  the  description  includes 
more  land  than  they  Intended  to  convey;  that 
they  were  induced  to  make  this  conveyance 
by  reason  of  false  and  fraudulent  represen- 
tations, although,  perhaps,  not  Intentionally 
false  or  fraudulent,  and  (upon  this  they  more 
especially  rely)  that  the  complainants  were 
entirely  ignorant  that  the  conveyance  would 
In  any  way  affect  their  right  to  claim  and  re- 
cover compensation  for  the  Injury  to  their 
remaining  property;  that  the  directors  of  the 
corporation,  who  procured  a  conveyance, 
were  aware  of  the  legal  effect  of  the  convey- 
ance upon  the  complainants'  right  to  recover 
for  Injuries  to  the  remaining  property,  and 
were  aware' of  the  misapprehension  of  the 
complainants  in  this  respect,  but  that  tbey 
utterly  failed  to  give  them  any  information 
upon  this  subject  and  to  correct  their  misap- 
prehension. They  therefore  ask  this  court 
to  cancel  the  deed,  and  to  declare  it  void. 

No  great  reliance  is  placed  upon  the  allega- 
tion that  the  deed  was  executed  without  be- 
ing read.  The  deed  was  left  with  one  of  the 
complainants  to  procure  the  signature  of  the 
other.  If  It  was  not  read  by  them,  it  was 
their  own  fault  They  were  not  misled  in 
any  way  as  to  its  contents. 

These  complainants  are  men  of  intelli- 
gence. They  were  willing  to  make  a  volun- 
tary conveyance  to  the  railroad  company  of 
the  small  piece  of  land  needed,  because  of 
the  advantages  that  they  expected  to  derive 
from  the  extension  of  the  railroad  from  Dex- 
ter to  Foxcroft.  They  knew  that  they  were 
making  a  conveyance,  and  would  undoubted- 
ly have  been  just  as  willing  to  give  the  lot 
actually  described  in  the  deed  as  the  some- 
what smaller  one  that  they  say  they  Intend- 
ed to  convey. 

Bat  In  any  event  this  is  no  ground  for  eq- 
uitable relief,  either  affirmative  or  defensive. 

"If  a  party  can  read,  it  is  not  open  to  him, 
after  executing  it,  to  insist  that  the  terms  of 
the  deed  were  different  from  what  he  sup- 
posed tbem  to  be  when  he  signed  it.  Nor 
could  one  who  Is  unable  to  read  be  admitted 
to  object  that  he  was  misled  In  signing  the 
deed,  unless  he  had  requested  to  hear  it  read, 
and  this  had  not  been  done,  or  a  false  reading 
had  been  made  to  him,  or  its  contents  falsely 
stated."  Metcalf  v.  Metcalf,  85  Me.  473,  27 
Atl.  467. 

The  evidence  utterly  falls  to  show  any  such 
fraudulent  representations  or  concealment  of 
material  facts  made  by  the  committee  of  the 
directors  who  were  engaged  in  settling  land 
damages,  either  Intentional  or  otherwise,  as 
would  warrant  this  court,  upon  any  principle 
of  equity,  In  granting  the  relief  asked  for. 

This  brings  us  to  the  next  question,— wheth- 
er the  ignorance  of  the  complainants  of  the 
effect  of  the  transaction  upon  their  claim  for 


damages  for  Injuries  to  their  remaining  prop- 
erty will  entitle  them  to  the  relief  prayed  for. 
There  has  been  much  conflict  of  authority  as 
to  when  and  under  what  circumstances  ig- 
norance of  the  law  is  a  cause  for  equitable  re- 
lief. But  the  general  rules  which  nave  gov- 
erned courts  In  granting  equitable  relief  be- 
cause of  a  misapprehension  of  the  legal  effect 
of  a  transaction  are  nowhere  more  clearly  and 
satisfactorily  stated  than  in  Pomeroy's  Equity 
Jurisprudence.  We  quote  from  section  843: 
"The  rule  Is  well  settled  that  a  simple  mistake 
by  a  party  as  to  the  legal  effect  of  an  agree- 
ment which  he  executes,  or  as  to  the  legal  re- 
sult of  an  act  which  he  performs,  Is  no  ground 
for  either  defensive  or  affirmative  relief.  If 
there  were  no  elements  of  fraud,  concealment, 
misrepresentation,  undue  Influence,  violation 
of  confidence  reposed,  or  of  other  Inequitable 
conduct  In  the  transaction,  the  party  who 
knew,  or  had  an  opportunity  to  know,  the  con- 
tents of  an  agreement  or  other  Instrument, 
cannot  defeat  its  performance,  or  obtain  its 
cancellation  or  reformation,  because  he  mis- 
took the  legal  meaning  and  effect  of  the 
whole,  or  any  of  its  provisions.  Where  the 
parties,  with  knowledge  of  the  facts,  and 
without  any  inequitable  incidents,  have  made 
an  agreement  or  other  Instrument  as  they  in- 
tended it  should  be,  and  the  writing  expresses 
the  transaction  as  It  was  understood  and  de- 
signed to  be  made,  then  the  above  rule  uni- 
formly applies.  Equity  will  not  allow  a  de- 
fense, or  grant  a  reformation  or  rescission, 
although  one  of  the  parties— and,  as  many 
cases  hold,  both  of  them— may  have  mistaken 
or  misconceived  its  legal  meaning,  scope,  and 
effect." 

In  this  case  the  evidence  does  not  disclose 
that  there  were  any  elements  of  fraud  or  oth- 
er inequitable  conduct  upon  the  part  of  the 
persons  representing  the  defendant  corporation 
In  the  transaction.  The  testimony  of  the 
complainant,  who  met  the  directors  and 
agreed  to  the  conveyance,  In  regard  to  the  In- 
terview, is  as  follows:  "The  whole  talk  made 
to  me,  as  I  recollect  It,  was  made  by  Mr.  Geo. 
A.  Abbott  He  had  a  sketch  in  his  hand, 
with  Just  two  straight  lines,  showing  the  lit- 
tle heater  piece  that  perhaps  they  would  want 
to  run  across.  He  says:  *If  we  buy  Mrs. 
Horton's  property,  we  probably  shouldn't 
touch  your  land  at  all.  In  case  we  don't  buy 
that,  we  probably  should  want  to  run  across 
this  litttle  piece,'  which  he  had  the  sketch  of. 
He  says,  'We  have-  been  down  talking  with 
N.  Dustln  &  Co.  about  their  damages,  and 
they  were  not  foing  to  claim  any.'  The  re- 
mark that  I  made  was  that  'we  don't  want 
to  be  meaner  than  Dustin's  folks  are.'  That 
is  all  the  conversation  that  took  place  at  that 
time  that  I  rememt-epi  I  assented  to  that, 
and  Mr.  Straw  went  to  writing  the  deed. 
Then  I  left  the  room.  We  were  not  to  have 
any  damages.  Mr.  Straw  was  present  during 
all  the  time  ol  this  negotiation." 

But  It  Is  further  urged  that,  If  even  there 
were  no  representations  made  by  the  direct- 
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ors  which  Induced  the  misapprehension  upon 
the  part  of  the  complainants  of  the  effect  of 
the  transaction,  their  mere  silence  was  in- 
equitable, and  that  It  would  be  unconscion- 
able to  allow  the  defendant  to  profit  by  this 
conveyance. 

If  It  1b  true  that  equity  will  relieve  one 
who  has  entered  into  a  transaction  under  a 
misapprehension  of  Its  effect,  when  the  oth- 
er party  merely  failed  to  correct  such  a 
misapprehension,  there  being  no  such  pe- 
culiar relations  between  the  parties  as  to 
place  the  one  who  remains  silent  under  an 
unusual  obligation,  the  principle  is  well  set- 
tled that  such  party  must  himself  have  ap- 
preciated the  legal  effect  of  the  transaction, 
and  must  have  known  that  the  other  was 
acting  In  ignorance  of  such  effect.  This 
does  not  appear  In  the  case  under  considera- 
tion. The  Interview  between  the  parties 
was  extremely  brief,  and  there  Is  no  evi- 
dence from  which  it  may  be  fairly  inferred 
that  the  directors  knew  that  there  was  any 
Ignorance  or  misapprehension  upon  the  part 
of  the  complainants  of  the  legal  effect  of  the 
conveyance,  or  that  the  directors  themselves 
gave  this  matter  any  consideration  whatever. 

The  relief  prayed  for,  therefore,  cannot  be 
granted,  and  the  bill  must  be  dismissed.  But 
the  corporation  has  received  some  benefit 
from  the  conveyance,  and  we  think  that,  un- 
der all  the  circumstances,  it  would  be  equi- 
table that  no  costs  for  the  defendant  should 
be  allowed. 

The  decree  will  be, 

Bill  dismissed,  nc  costs. 

EMERY,  J.,  did  not  sit 


DU  PUY   v.   STANDARD   MINERAL   CO. 
et  al. 

(Supreme  Judicial  Court  of  Maine.     June  25, 
1895J 

Tbust— Equity  Jurisdiction— Nombksidest 
Parties. 

1.  Where  real  estate  situated  in  this  state 
has  been  conveyed  by  deed  in  trust,  held,  that- the 
trust  is  within  the  equity  jurisdiction  of  this 
court,  and  may  be  dealt  with  regardless  of  the 
residence  of  the  parties  in  interest.  When  the 
trustee  under  the  conveyance  voluntarily  sub- 
mits himself  to  the  jurisdiction  of  the  court,  both 
the  res  and  the  title  to  it  are  in  court. 

2.  Whether  a  bill  in  such  case  will  be  sus- 
tained, and  relief  given,  is  a  matter  of  discretion 
to  be  considered  at  the  hearing  of  the  parties  in 
the  court  below:  bat  the  jurisdiction  of  tbe  court 
is  well  settled,  and  its  jurisdiction  of  the  res 
enables  the  court  to  execute  its  own  decrees  by 
sale  or  other  apt  methods. 

(Official.) 

Exceptions  from  supreme  judicial  court, 
Sagadahoc  county. 

Bill  by  Charles  M.  Du  Puy  against  the 
Standard  Mineral  Company  and  others,  pray- 
ing that  plaintiff  may  be  discharged  as  trus- 
tee, and  for  the  appointment  of  a  new  trustee. 

The  bill  having  been  dismissed  in  the  court 


below  for  want  of  jurisdiction  on  the  ground 
that  the  trust  was  created  outside  the  state, 
and  none  of  the  parties  Interested  being  cit- 
izens or  inhabitants  of  the  state,  the  plain- 
tiff took  exceptions  to  the  decree  dismissing- 
the  bill.    Exceptions  sustained. 

The  plaintiff  riled  his  bill  of  complaint  on 
September  24,  1894,  and,  baving  proved  to 
the  satisfaction  of  the  court  that  all  of  the 
defendants  reside  out  of  the  state  of  Maine, 
but  within  the  United  States,  and  east  or 
the  Mississippi  river,  the  court  made  an  or- 
der on  the  12th  day  of  October,  1894.  re- 
quiring the  defendants  to  appear  and  answer 
the  bill  within  one  month  from  the  rule  day 
next  succeeding  the  date  of  said  order,  to 
wit,  within  one  month  from  the  6th  day  of 
November  next  succeeding  the  date  of  said 
order,  and  directing  that  service  of  said  order 
be  made  upon  the  defendants  by  publication 
three  times  in  different  weeks  within  30  days 
in  the  Bath  Enterprise,  a  newspaper  pub- 
lished within  tbe  county  of  Sagadahoc. 

The  plaintiff,  on  the  8th  day  of  December, 
1894,  filed  a  motion  in  writing  that  the  bill 
be  taken  pro  confesBo.  On  the  5th  day  of 
January,  1895,  this  cause  duly  came  on  to  be 
heard,  aud  was  argued  by  counsel,  and  It 
was  proven  to  the  satisfaction  of  the  court 
that  the  plaintiff  was  a  citizen  of  the  state 
of  New  York,  and  that  service  of  said  order 
had  been  made  by  publication  as  therein  di- 
rected, and  that  none  of  the  defendants  had 
appeared  or  had  Interposed  any  answer,  plea, 
or  demurrer  to  the  bill,  but  that  the  de- 
fendants Daniel  II.  Bacon  aud  Frank  E. 
Thompson  had  by  their  petition,  duly  acknowl- 
edged and  presented  to  the  court,  joined  in 
the  prayer  of  the  bill  of  complaint,  and  re- 
quested the  court  to  appoint  Edward  Sturges 
Hosiner,  Esq.,  of  the  city  of  New  York,  in 
the  place  of  the  plaintiff,  as  trustee  of  tbe 
trust  set  forth  In  the  bill  of  complaint;  and 
that  the  plaintiff  and  the  said  Daniel  H. 
Bacon  and  the  said  Frank  E.  Thompson  had 
by  an  instrument  in  writing,  duly  acknowl- 
edged, waived  their  right  to  security  for  the 
due  execution  of  the  said  trust  as  to  their 
respective  Interests,  aggregating  I9Viooo,  In 
case  the  said  Edward  Sturges  Uosmer  were 
appointed  as  such  trustee,  and  that  a  bond 
in  the  sum  of  $3,120  will  be  adequate  protec- 
tion to  the  other  beneficiaries  for  the  due  ex- 
ecution of  the  trust  as  to  their  remaining  in- 
terest of  *°»/too»-  Thereupon,  after  due  con- 
sideration, and  after  reading  the  said  bill 
and  the  order  of  publication,  and  proof  of 
compliance  therewith,  and  the  petition  of 
Daniel  H.  Bacon  and  Frank  E.  Thompson, 
and  the  affidavits  of  Brainard  Tolles  and 
Charles  M.  Du  Puy,  and  the  waiver  of  secu- 
rity above  recited,  it  was  ordered,  adjudged, 
and  decreed  that  the  bill  be  dismissed  for 
lack  of  jurisdiction,  on  the  ground  that  the 
trust  was  created  outside  of  the  state  of 
Maine,  and  none  of  the  parties  interested 
therein  or  in  this  suit  are  citizens  or  inhabit- 
ants of  the  state  of  Maine, 


Digitized  by  CjOOQlC 


Me.) 


DU  PUT  e.  STANDARD  MINERAL  CO. 


977 


Some  of  the  principal  portions  of  the  plain- 
tiff's bill  are  as  follows: 

"First  On  or  about  the  8th  day  of  August, 
1889,  the  defendant  the  Standard  Mineral 
Company,  being  then  seised  In  fee  simple  ab- 
solute of  two  certain  lots,  pieces,  or  parcels 
of  land  situate  in  the  town  of  Georgetown, 
county  of  Sagadahoc,  and  state  of  Maine, 
•  *  •  did  convey  the  said  two  lots,  pieces, 
and  parcels  of  land  to  your  orator,  by  the 
execution  and  delivery  of  the  deed  aforesaid, 
In  trust  nevertheless:  (1)  To  hold  and  keep 
the  same  until  such  time  as  your  orator 
should  sell  the  same,  as  in  said  deed  provid- 
ed; (2)  to  sell  the  same  at  such  time  and 
place  and  in  such  manner  as  to  your  orator 
might  seem  best,  either  at  public  or  private 
sale,  for  such  sum  of  money  as  to  your  orator 
might  seem  best;  and  (3)  to  apply  the  pro- 
ceeds over  and  above  all  lawful  costs  and  ex- 
penses incurred  in  the  administration  of  the 
trust  as  follows:  To  keep  and  apply  to  the 
individual  use  of  your  orator  five  hundred 
and  three  one-thousandths  of  the  net  pro- 
ceeds of  said  sale,  to  pay  to  Daniel  H.  Ba- 
con one  hundred  and  sixty  one-thousandths 
of  said  proceeds;  to  pay  to  Frank  E.  Thomp- 
son one  hundred  and  twenty-nine  one-thou- 
sandths of  said  proceeds,  to  pay  to  I.  W. 
Shuttuck  eleven  one-thousandths  of  said  pro- 
ceeds, to  pay  to  A.  E.  Sumner  one  hundred 
and  ten  one-thousandths  of  said  proceeds,  to 
pay  to  Elizabeth  Little  thirty-two  one-thou- 
sandths of  said  proceeds,  and  to  pay  to  Or- 
villus  H.  Gilbert  flfty-flve  one-thousandths  of 
said  proceeds;  the  terms  and  conditions  of 
which  trust  being  more  fully  set  forth  in  the 
aforesaid  deed.    *    *    * 

"Second.  Since  the  delivery  of  said  deed 
your  orator  has  acquired  a  lien  by  way  of 
mortgage  upon  the  share  or  interest  in  said 
proceeds  set  apart  to  Daniel  H.  Bacon  and  to 
Frank  E.  Thompson,  to  secure  payment  of 
two  several  promissory  notes  in  the  aggre- 
gate suui  of  seven  thousand  five  hundred  dol- 
lars, which  are  both  due  and  unpaid.  Since 
the  delivery  of  said  deed  the  aforesaid  Eliza- 
beth A.  Little  has  intermarried  with  the 
aforesaid  I.  W.  Shuttuck,  and  is  now  the  de- 
fendant Elizabeth  A.  Shuttuck.  Since  the  de- 
livery of  said  deed  the  said  I.  W.  Shuttuck 
has  died,  and  letters  of  administration  of  all 
the  goods,  chattels,  and  credits  which  were 
of  his  estate  have  been  duly  granted  by  the 
surrogate  of  the  county  of  New  York,  in  the 
state  of  New  York,  where  the  said  I.  W. 
Shuttuck  was  residing  at  the  time  of  his 
death,  to  the  defendant  Elizabeth  A.  Shut- 
tuck. The  defendant  Anna  M.  Clayton 
claims  to  have  derived  some  right  or  title  to 
the  share  or  interest  In  said  proceeds  set 
apart  to  A.  E.  Sumner  since  the  delivery  of 
said  deed,  but  as  to  the  nature  of  the  right 
or  title,  if  any,  of  said  defendant  to  the  said 
part  or  share,  your  orator  is  not  Informed 
and  makes  no  allegation. 

"Third.  Notwithstanding  diligent  effort  to 
sell  the  said  lands,  your  orator  has  not  been 
vA3A.no.  19—62      • 


able  to  And  a  purchaser  therefor  at  private 
sale,  at  a  fair  and  reasonable  price,  or  at  any 
price.  The  said  lands  are  now  subject  to 
liens  for  unpaid  taxes  for  the  years  1891, 
1892,  and  1893.  In  order  to  avoid  a  total 
loss  of  the  lands,  the  best  Interest  of  all  the 
beneficiaries  of  the  said  trust  requires  that 
the  said  lands  be  sold  at  public  sale  as  soon 
as  possible.  Such  sale  cannot  be  made  by 
your  orator  without  danger  of  sacrificing  both 
his  own  Interest  and  that  of  the  other  bene- 
ficiaries, for  the  reason  that  none  of  the  oth- 
er beneficiaries  are  willing  to  purchase  the 
said  lands  at  a  fair  and  reasonable  price,  or 
at  any  price;  and  your  orator  upon  such  pub- 
lic sale  would  be  incompetent,  as  trustee,  to 
bid  for  or  to  purchase  the  said  lands,  even 
though  such  course  should  be  necessary  to 
protect  his  beneficial  interest  in  the  trust  es- 
tate, and  his  lien  upon  the  interests  of  the  de- 
fendants Daniel  II.  Bacon  and  Frank  E. 
Thompson. 

"Fourth.  The  said  lands  are  vacant  and  un- 
cultivated, and  valuable  only  for  quarry  pur- 
poses, and  your  orator  has  derived  no  profit 
or  Income  therefrom,  and  has  permitted  no 
waste  to  be  committed  In  respect  thereto, 
and  has  not  conveyed  or  incumbered  the 
same,  or  any  part  thereof. 

"Wherefore  your  orator  prays  to  be  dis- 
charged from  his  office  of  trustee,  and  that 
a  new  trustee  be  appointed  by  this  court,  and 
that  the  aid  and  direction  of  the  court  be 
given  to  such  new  trustee  in  the  execution  of 
the  trust  set  forth  in  the  aforesaid  deed  of 
conveyance,  and  that  such  new  trustee  be  in- 
structed to  sell  the  lands  aforesaid  with  all 
convenient  speed,  and  to  distribute  the  pro- 
ceeds thereof  to  the  persons  respectively  en- 
titled thereto,  and  that  your  orator  may  have 
generally  such  other  and  further  relief  as 
the  circumstances  and  nature  of  the  case  may 
require,"  etc. 

Francis  Adams  and  Nathan  Coombs,  for 
plaintiff.     Brainard  Tolles,  for  defendants. 

HASKELL,  J.  The  real  estate  mentioned 
in  the  bill  is  situated  in  the  county  of  Sag- 
adahoc, and  was  conveyed  to  the  plaintiff  by 
deed,  in  trust  for  specific  purposes  therein 
named.  This  trust  is  within  our  Jurisdiction, 
and  may  be  dealt  with  regardless  of  the  resi- 
dence of  the  parties  In  Interest.  The  plain- 
tiff is  the  trustee,  and  voluntarily  submits 
himself  to  the  Jurisdiction  of  the  court,  so 
that  both  the  res  and  the  title  to  it  are  in 
court.  Whether  the  bill  shall  be  sustained 
and  relief  given  Is  a  matter  of  discretion  to 
be  considered  below,  but  the  power  Is  settled 
beyond  question,  as  the  authorities  cited  at 
the  bar  clearly  signify. 

The  early  doctrine  laid  down  by  some  writ- 
ers that  the  remedy  in  equity  is  purely  per- 
sonal, and  that,  as  decrees  in  equity  never 
execute  themselves,  it  Is  necessary  to  have 
jurisdiction  of  the  person  in  order  to  make 
decrees  effectual,  does  not  hold  true  in  all 
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cases,  and  has  been  very  generally  discarded, 
Inasmuch  as  jurisdiction  of  the  res  enables 
the  court  to  execute  its  own  decrees  touching 
it  by  empowering  an  officer  of  the  court  to 
transfer  titles,  even  to  real  estate,  by  sale  or 
other  apt  methods,  so  that  the  equitable  in- 
terests of  all  concerned  may  be  preserved, 
and  the  property  applied,  or  distribution  of 
the  assets  made,  as  the  respective  Interests 
therein  may  require. 

Since  the  doctrine  alluded  to  obtained,  equi- 
table interests  have  multiplied  in  the  shape 
of  liens  created  by  law,  and  of  resulting 
trusts,  and  from  many  other  methods  of  busi- 
ness that  the  commercial  world  has  adopted 
and  ingrafted  upon  the  strict  rules  of  the 
common  law;  so  that  It  has  become  Impera- 
tive that  Jurisdiction  of  the  res  should  be 
sufficient  to  give  adequate  relief*  in  all  mat- 
ters where  equitable  interests  have  attached. 
Of  course,  this  jurisdiction  must  be  exercised 
with  great  prudence,  and  only  where  the 
court  Is  satisfied  that  absent  parties  have 
knowledge  of  the  proceeding,  and  have  had 
ample  opportunity  to  Intervene  and  protect 
their  rights. 

In  this  cause  the  res  is  within  the  jurisdic- 
tion of  .the  court,  and  whether  the  relief 
sought  should  be  given  is  a  consideration  to 
be  determined  below,  after  a  careful  review 
of  all  the  rights  and  Interests  involved,  so 
that  sound  equity  may  be  done. 

Exceptions  sustained.  Bill  retained  for 
hearing. 


STATE  v.  LYNCH. 
(Supreme  Judicial  Court  of  Maine.     June  21, 

1895.) 
Indictment — Assault  with  Dangerous  Weapon. 

1.  It  is  sufficient  if  the  words  used  in  an 
indictment  to  charge  the  commission  of  a  stat- 
utory offense  are  more  than  the  equivalent  of  the 
words  of  the  statute,  provided  they  include  the 
full  significations  of  the  statutory  words. 

2.  An  indictment  alleged  that  the_  respondent 
made  an  assault  upon  one  McRae,  "with  a  deadly 
weapon,  to-wit  a  loaded  revolver  in  his  right  hand 
he  the  said  Charles  Lynch  then  and  there  bad 
and  held  did  make  an  assault  with  an  intention 
him  the  said  Daniel  A.  McRae  then  and  there 
with  a  loaded  revolver  aforesaid  feloniously  wil- 
fully and  of  his  malice  aforethought  to  kill  and 
murder  against  the  peace  of  said  state  and  con- 
trary to  the  form  of  the  statute  in  such  case 
made  and  provided." 

Held,  that  the  offense  specified  in  Rev.  St.  c. 
118,  I  25,  viz.  sn  assault  armed  with  a  danger- 
ous weapon  with  intent  to  kill  and  murder,  was 
set  out  with  sufficient  certainty. 

(Official.) 

Exceptions  from  supreme  judicial  court, 
Knox  county. 

Charles  Lynch  was  indicted  for  assault 
with  a  deadly  weapon,  and  demurred.  The 
demurrer  was  overruled,  and  he  excepted. 
Exceptions  overruled. 

B.  K.  Kalloch,  Co.  Atty..  for  the  State. 
William  H.  Fogler,  A.  A.  Beaton,  and  R.  R. 
(Timer,  for  defendant 


WISWELL.  J.  The  respondent  demurred 
generally  to  an  indictment  in  which  the  of- 
fense Is  set  out  «s  follows:  "That  Charles 
Lynch  of  Vlnal  Haven  in  the  county  of  Knox 
on  the  twenty-fifth  day  of  November  now 
last  past  with  force  and  arms  at  Vinal  Ha- 
ven aforesaid  in  the  county  of  Knox  afore- 
said In  and  upon  one  Daniel  A.  McRae  in  the 
peace  of  the  State  then  and  there  being  to- 
wit  at  his  post  of  duty  in  the  engine  room 
of  the  steamer  Governor  Bodwell  then  and 
there  being  In  the  body  of  the  county  of 
Knox  aforesaid  making  a  landing  at  the 
wharf  in  Vinal  Haven  aforesaid  in  the  coun- 
ty of  Knox  aforesaid  upon  the  said  Daniel 
A.  McRae  with  a  deadly  weapon,  to-wit  a 
loaded  revolver  in  his  right  hand  he  the  said 
Charles  Lynch  then  and  there  had  and  held 
did  make  an  assault  with  an  intention  him 
the  said  Daniel  A.  McRae  then  and  there 
with  the  loaded  revolver  aforesaid  felonious- 
ly wilfully  and  of  his  malice  aforethought 
to  kill  and  murder  against  the  peace  of  said 
state  and  contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided." 

This  Is  an  exact  copy,  including  punctua- 
tion, of  so  much  of  the  Indictment  as  Is  quot- 
ed. The  demurrer  was  overruled,  and  ex- 
ceptions taken. 

The  language  of  the  indictment  Is  some- 
what confused,  and  there  are  unnecessary 
allegations,  but  the  question  Is  whether  the 
accusation  is  set  forth  with  sufficient  par- 
ticularity and  certainty  to  inform  the  accu*- 
ed  of  the  offense  with  which  he  is  charged, 
and  to  enable  the  court  to  see,  without  goins; 
out  of  the  record,  what  crime  has  been  com- 
mitted, if  the  facts  alleged  are  true. 

It  is  also  necessary  that  the  indictment 
should  employ  "bo  many  of  the  substantial 
words  of  the  statute  as  will  enable  the  court 
to  see  on  what  one  it  is  framed;  and.  beyond 
this,  it  must  use  all  the  other  words  which 
are  essential  to  a  complete  description  of  the 
offense;  or,  if  the  pleader  chooses,,  words 
which  are  their  equivalents  In  meaning;  or, 
if  again  he  chooses,  words  which  are  more 
than  their  equivalents,  provided  they  include 
the  full  significations  of  the  statutory  words, 
not  otherwise."    1  Blsh.  Cr.  Proc.  {  612., 

In  State  v.  Hussey.  60  Me.  410,  it  is  said: 
"An  indictment  should  charge  an  offense  In 
the  words  of  the  statute,  or  in  language 
equivalent  thereto."  In  that  case  the  lan- 
guage used  was  not  equivalent  to  the  statu- 
tory words,  nor  did  it  have  a  broader  mean- 
ing, including  the  significations  of  the  words 
of  the  statute. 

We  think  it  is  sufficient  if  the  words  used 
in  the  indictment  are  more  than  the  equiva- 
lent of  the  words  of  the  statute,  "provided 
they  include  the  full  significations  of  the 
statutory  words." 

This  indictment  is  said  by  the  prosecuting 
attorney  to  have  been  drawn  under  Rev.  St. 
c.  118,  {  25,  which  Is  as  follows:  "Whoever 
assaults  another  with  intent  to  murder,  kill, 
maim,  rob.  steal,  or  to  commit  arson  or  bur- 
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rlary,  if  armed  with  a  dangerous  weapon, 
ihall  be  punished  by  an  Imprisonment  for 
lot  less  than  one.  nor  more  than  twenty 
ream;  when  not  so  armed,  by  imprison- 
ment for  not  more  than  ten  years,  or  by  fine 
tot  exceeding  one  thousand  dollars." 

We  will  separately  consider  the  objections 
o  the  indictment  raised  by  the  counsel  for 
he  respondent. 

Tbe  statute  makes  It  an  aggravation,  and 
>rovides  a  more  severe  punishment,  If  the 
>erson  making  the  assault  Is  "armed  with  a 
langerous  weapon."  The  indictment  alleges 
hat  the  assault  was  made  with  a  "deadly 
weapon,  to-wit  a  loaded  revolver  in  his  right 
land  he  the  said  Charles  Lynch  then  and 
here  bad  and  held." 

While  "deadly"  and  "dangerous"  are  not 
■quivalents.  "deadly"  is  more  than  the  equiv- 
ileat,  and  includes  the  full  signification,  of 
he  statute  word.  A  dangerous  weapon  may 
>os8ibIy  not  be  deadly;  but  a  deadly  weapon, 
ine  which  Is  capable  of  causing  death,  must 
>e  dangerous. 

The  Indictment  does  not  use  the  word  of 
he  statute  "armed."  But  it  alleges  that  tbe 
isaault  was  made  with  a  deadly  weapon, 
'to- wit  a  loaded  revolver  in  his  right  hand 
ie  the  said  Charles  Lynch  then  and  there 
tad  and  held."  If  an  indictment  alleges  that 
in  assault  Is  made  with  a  dangerous  or  dead- 
y  weapon,  which  the  person  making  the  as- 
ault  had  and  held  in  his  hand,  It  Is  equlva- 
ent  to  an  allegation  that  he  was  armed  with 
ucb  a  weapon.  "Armed"  means  furnished 
ir  equipped  with  weapons  of  offense  or  de- 
ense.  A  person  who  has  in  his  hand  a  dan- 
;erous  weapon,  with  which  he  makes  an  as- 
ault,  is  certainly  "armed"  within  tbe  mean- 
ng  of  the  statute. 

The  Indictment  uses  the  words  "with  an  in- 
ention,"  instead  of  the  statutory  words 
with  intent."  The  language  of  the  indict- 
aent,  In  this  respect,  is  exactly  equivalent  to 
he  words  of  the  statute. 

The  form  of  pleading  adopted  in  this  in- 
lictment  Is  not  to  be  commended.  It  is  al- 
t-ays advisable  to  follow  the  forms  which 
cave  received  Judicial  approval,  or  which 
lave  long  been  in  unquestioned  use.  It  is 
lso  much  safer  to  employ  the  words  of  the 
tatute  than  those  about  which  a  question 
nay  arise.  But  the  Indictment  in  this  case, 
lthough  not  free  from  criticism,  has  set  out 
rlth  sufficient  certainty  the  offense  specified 
a  Rev.  St.  c.  118,  {  25,  viz.  an  assault,  arnt- 
d  with  a  dangerous  weapon,  with  Intent  to 
ill  and  murder. 

Exceptions  overruled. 


In  re  GILROY. 

Supreme  Judicial  Court  of  Maine.     .Tune  24, 
1895.) 

tatukalizatioh  — lkw18toh  municipal  court  — 
Jurisdiction— Constitutional  Law. 
1.  There  is  no  provision  of  the  federal  con- 
titution  which  requires  the  courts  or  judges  of  a 


state  to  perform  any  duties  respecting  the  admis- 
sion of  aliens  to  citizenship. 

2.  Such  courts  and  magistrates  may,  if  they 
choose,  exercise  the  power  conferred  upon  them 
by  congress,  unless  prohibited  by  state  legisla- 
tion. But  this  is  a  naked  power,  and  imposes 
no  legal  obligations  on  the  courts  to  assume  and 
exercise  them. 

3.  Chapter  310,  Laws  1893,  which  prohibits 
any  court  established  by  this  state,  other  than 
the  supreme  judicial  and  superior  courts,  from 
entertaining  any  jurisdiction  over  the,  naturaliza- 
tion of  aliens,  is  not  in  violation  of  any  provision 
of  the  constitution  of  the  United  States. 

(Official.) 

Exceptions  from  supreme  judicial  court, 
Androscoggin  county. 

Peter  Gilroy  petitioned  to  the  Lewiston 
municipal  court  to  be  admitted  to  citizen- 
ship. To  an  order  dismissing  the  petition, 
petitioner  excepts.     Exceptions  overruled. 

D.  J.  McGilllcuddy  and  F.  A.  Morey,  for 
petitioner. 

WISWELL,  J.  An  alien  applied  to  the 
Lewiston  municipal  court,  at  Its  July  term, 
1894,  to  be  admitted  to  become  a  citizen  of 
the  United  States.  The  judge  of  the  court 
declined  to  entertain  the  application,  and 
dismissed  it,  on  the  ground  that,  by  virtue  of 
chapter  310  of  the  Laws  of  1893,  that  court 
no  longer  bad  any  jurisdiction  of  naturaliza- 
tion cases.  The  applicant  excepted  to  this 
ruling. 

By  the  constitution  of  the  United  States 
(article  1,  f  8)  It  Is  provided  that  congress 
shall  have  power  "to  establish  an  uniform 
rule  of  naturalization." 

Congress  has  enacted  that  an  alien,  mak- 
ing application  for  citizenship,  shall  make  a 
declaration  on  oath,  "before  a  circuit  or  dis- 
trict court  of  the  United  States,  or  a  dis- 
trict or  supreme  court  of  the  territories,  or  a 
court  of  record  of  any  of  the  states  having 
common-law  Jurisdiction  and  a  seal  and 
clerk,"  and  that  he  may  be  admitted  to  be- 
come a  citizen  by  "some  one  of  tbe  courts 
above  specified."    Rev.  St  U.  S.  5  2165. 

Assuming  that  the  Lewiston  municipal 
court  Is  a  court  of  record  having  common- 
law  jurisdiction  and  a  seal  and  a  clerk,  with- 
in the  meaning  of  the  statute  referred  to,  the 
question  Is  presented  whether  the  act  of  the 
legislature,  approved  March  29,  1893,  Is  In 
violation  of  or  contrary  to  any  provision  of 
the  federal  constitution.  That  act  provides 
that  the  supreme  judicial  and  superior  courts 
shall,  respectively,  have  Jurisdiction  of  ap- 
plications for  naturalization,  but  that  no 
other  court  established  by  the  state  shall  en- 
tertain any  primary  or  final  declaration  or 
application  made  by,  or  in  behalf  of,  an 
alien  to  become  a  citizen  of  tbe  United  States, 
or  entertain  jurisdiction  of  the  naturaliza- 
tion of  aliens.     Laws  1893,  c.  310. 

There  is  no  provision  of  tbe  federal  con- 
stitution which  requires  the  courts  or  judges 
of  a  state  to  perform  any  duties  respecting 
the  admission  of  aliens  to  citizenship.  It  la 
well  established  that  such  courts  and  mag- 
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istrates  may,  if  they  choose,  exercise  the 
power  conferred  upon  them  by  congress,  un- 
less prohibited  by  state  legislation.  Prigg  v. 
Pennsylvania,  16  Pet.  622.  But  this  is  a 
naked  power,  and  Imposes  no  legal  obliga- 
tions on  the  courts  to  assume  and  exercise 
them,  and  such  exercise  is  not  within  their 
.official  duty,  or  their  oath  to  support  the  con- 
stitution of  the  United  States.  Ex  parte 
Stephens,  4  Gray,  559. 

The  Massachusetts  legislature,  in  1S55.  en- 
acted a  statute  prohibiting  any  court  of  the 
state  from  receiving  or  entertaining  any 
primary  or  final  declaration  or  application  of 
an  alien  to  become  a  citizen  of  the  United 
States,  or  to  entertain  jurisdiction  for  the 
naturalization  of  aliens.  It  was  held,  in  the 
case  of  Ex  parte  Stephens,  supra,  that  this 
statute  was  not  contrary  to  the  constitution 
of  the  United  States. 

The  ruling  of  the  Judge  of  the  municipal 
court  was  correct. 

Exceptions  overruled. 


GODDARD    t.    INHABITANTS    OP 

HARPSWELL. 

(Supreme  Judicial  Court  of  Maine.     Dec.   13, 

1895.) 

Towns  —  Liability   ron  Torts   of  Officers  — 

Powers  of  Selectmen. 

1.  A  town  is  not  liable  for  the  torts  of  its 
selectmen  in  building  a  road,  when  there  is  no 
vote  authorizing  them  to  take  charge  of  that 
work. 

2.  The  duty  of  building  roads  is  devolved  by 
law  upon  certain  public  officers,  such  as  high- 
way surveyors  or  road  commissioners.  A  vote 
to  authorize  the  selectmen  to  borrow  money  for 
building  a  road  does  not  empower  the  latter,  as 
agents  of  the  town,  to  assume  the  work  of  build- 
ing. • 

See  Goddard  v.  Inhabitants  of  Harpswell,  24 
Atl.  95a  84  Me.  499. 
(Official.) 

Action  in  trover  by  Robert  Goddard 
against  the  Inhabitants  of  Harpswell  for  the 
conversion  of  some  stone  used  In  the  con- 
struction of  a  road.  The  jury  returned  a 
verdict  for  plaintiff.  Defendants  move  for 
a  new  trial.     Motion  sustained. 

C.  W.  Larrabee,  for  plaintiff.  Weston 
Thompson,  for  defendants. 

EMERY,  J.  The  defendant  town  was  re- 
quired by  law.  In  consequence  of  a  decree  of 
the  county  commissioners,  affirmed  by  this 
t-ourt  upon  appeal,  to  open  and  build  a  cer- 
tain town  way  or  road  witbin  the  town. 
The  road  was  afterwards  built,  and  certain 
stone  of  the  plaintiff  within  the  location  of 
the  road  was  appropriated,  and  used  in  its 
construction.  The  plaintiff  brought  against 
the  town  this  action  of  trover  for  that  con- 
version of  his  stone. 

To  connect  the  town  with  the  conversion 
of  the  stone,  he  adduced  the  following  evi- 
dence: (1)  A  vote  of  the  town  "to  raise  three 
hundred  dollars  by  assessment,  and  allow 
the  selectmen  to  hire  a  sum,  not  exceeding 


five  hundred  dollars,"  to  pay  "for  land  dam- 
ages, and  to  build  the  road"  (viz.  the  road 
in  question);  (2)  the  acts  of  three  men,  the 
selectmen  of  the  town,  In  advertising  for 
proposals,  and  making  a  contract  with  one 
Coombs,  of  Brunswick,  for  building  the  road; 
(3)  the  direction  by  the  selectmen  to  the  con- 
tractor to  make  use  of  the  plaintiff's  stone 
as  material  for  the  road;  (4)  the  appropria- 
tion and  use  by  the  contractor  of  the  stone 
under  that  direction;  (5)  the  approval  by 
the  town  auditor  of  a  charge  by  the  select- 
men for  advertising  for  proposals,  and  of  a 
charge  for  the  $500  hired. 

It  does  not  appear  whether  the  selectmen 
at  the  time  of  their  action  were  also  either 
highway  surveyors  or  road  commissioners, 
as  they  might  lawfully  have  been.  If  they 
were,  then  as  to  opening  and  building  this 
road  they  were  public  officers,  acting  for 
the  public,  and  not  mere  town  agents,  acting 
for  the  town.  In  such  case,  though  the  town 
appointed  them,  and  furnished  the  money 
for  them  to  expend,  it  is  not  responsible  for 
their  unlawful  acts.  Goddard  v.  Inhabitants 
of  Harpswell,  84  Me.  499,  24  Atl.  958;  Hen- 
nessey v.  City  of  New  Bedford,  153  Mass. 
260,  26  N.  E.  999.  In  the  absence  of  evi- 
dence to  the  contrary,  In  an  action  against 
the  town,  It  is  to  be  presumed  that  they 
were  acting  as  such  public  officers. 

If,  however,  they  were  not  such  officers, 
but  were  acting,  or  assuming  to  act,  as  select- 
men and  agents  of  the  town,  then  it  does 
not  appear  that  the  town  ever  authorized 
them  to  do  more  in  relation  to  this  road 
than  to  hire  the  necessary  money.  The  vote 
of  the  town,  put  in  evidence,  went  no  far- 
ther. The  approval  by  the  auditor  of  their 
charges  for  advertising  for  proposals  was 
not  a  ratification  by  the  town  of  their  direc- 
tion to  the  contractor  to  take  the  plaintiff's 
stone.  Their  general  powers  as  selectmen 
do  not  supersede  those  of  highway  surveyors 
or  road  commissioners.  Without  a  vote  of  the 
town  empowering  them  as  selectmen  or  as 
Individuals  to  take  the  duty  of  opening  and 
building  this  road  out  of  the  hands  of  the 
regular  road  officers,  they  cannot  bind  the 
town  by  their  contracts  or  torts  in  the  prem- 
ises. Tufts  v.  Lexington,  72  Me.  516;  Bry- 
ant v.  Inhabitants  of  Westbrook,  86  Me.  450, 
29  Atl.  1109;  Hennessey  v.  City  of  New  Bed- 
ford, 153  Mass.  260.  26  N.  E.  999.  No  such 
vote  is  shown. 

Motion  sustained.    Verdict  set  aside. 


STILPHEN   v.  ULMER  et  al. 

(Supreme  Judicial  Court  of  Maine.     June  28, 
1895.) 
Trial  Justice — Jorisdictios— Violation  op 
Game  Law. 
The  statute  of  1891  (chapter  95),  author- 
izing the  recovery  of  penalties  by  complaint  for 
violations  of  the  fish  and  game   laws,  directs 
that  such  prosecutions  may  be  commenced  in  any 
county  in  which  the  offender  may  be  found,  or 
in  any   neighboring  county,     held,  that  a  trial 
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justice  in  Knox  county  has  no  jurisdiction  of 
■uch  a  complaint,  nnder  the  statute,  for  an  of- 
fense committed  in  Kennebec  county,  the  offend- 
er not  being  found  in  Knox  county. 
(Official.) 

Report  from  supreme  judicial  court,  Ken- 
nebec county. 

This  was  an  action  of  trespass  by  Alfred 
L.  Stllphen  for  false  Imprisonment  against 
the  defendant,  Ulmer,  of  Rockland,  county 
of  Knox,  a  trial  justice,  and  John  L.  Thomp- 
son, of  Newcastle,  county  of  Lincoln,  a  game 
and  fish  warden.  Reported.  Defendants 
defaulted. 

June  3,  1883,  the  plaintiff,  a  resident  of 
Pittston,  in  Kennebec  county,  was  arrested 
at  his  home  by  the  defendant  Thompson  on 
a  warrant  issued  by  the  defendant  Ulmer  at 
Rockland,  on  the  preceding  day,  upon 
Thompson's  complaint  for  maintaining  an  il- 
legal fish  weir  in  Dresden,  Lincoln  county, 
extending  Into  Eastern  river.  The  plaintiff 
was  taken  to  Rockland  upon  this  process, 
found  guilty,  and  sentenced  to  pay  a  fine  of 
$50  and  costs  taxed  at  $20.46,  which  he  paid, 
and  was  thereupon  discharged.  St.  1891,  c. 
95,  S  18,  under  which  the  defendants  justi- 
fied. Is  as  follows:  "Sec.  18.  Officers  au- 
thorized to  enforce  the  fish  and  game  laws, 
and  all  other  persons,  may  recover  the  pen- 
alties for  the  violation  thereof  in  an  action 
on  the  case  in  their  own  names,  or  by  com- 
plaint, or  indictment  in  the  name  of  the 
state;  and  such  prosecution  may  be  com- 
menced in  any  county  in  which  the  offender 
may  be  found,  or  in  any  neighboring  coun- 
ty." 

The  defendants  further  relied,  in  their  ar- 
gument, on  St.  1885,  c.  285,  and  the  defend- 
ant Thompson,  as  a  warden,  on  Rev.  St  c. 
40,  $40. 

A.  M.  Spear  and  C.  L.  Andrews,  for  plain- 
tiff.   True  P.  Pierce,  for  defendants. 

HASKELL,  J.  Trespass  for  false  arrest 
Plaintiff  resided  and  was  arrested  in  Ken- 
nebec county  upon  a  warrant  issued  by  a 
trial  justice  in  Knox  county  for  violating  the 
fish  and  game  laws  in  Lincoln  county.  He 
was  taken  through  Lincoln  county  Into  Knox 
county  for  trial  before  the  magistrate  who 
issued  the  warrant,  and  was  fined  $70.46,  in- 
cluding costs,  which  he  paid.  His  arrest 
continued  for  the  space  of  12  hours,  but  was 
without  malice  or  evil  Intent.  The  court  is 
of  opinion  that  the  proceeding  was  unauthor- 
ized and  Illegal,  but  that  actual  damages 
only  may  be  recovered. 

Defendants  defaulted  for  $100. 


DILLAWAY  et  al.  v.  ALDEN. 

(Supreme  Judicial  Conrt  of  Maine.     Dec.  13, 
1895.) 
Gambling  Contracts  —  8tocks  Bought  ox  Mar- 
gin*—Validity. 
1.  Contracts  between  a  stockbroker  and   a 
customer  for  buying  or  selling  stocks  upon  a  mar- 


gin, in  the  hope  of  profit  from  the  fluctuation  in 
price,  are  not  illegal,  if  either  party  expects  the 
final  balance  to  be  liquidated  t>y  a  delivery  of 
the  remaining  stocks. 

2.  If,  however,  neither  party  expects  any 
delivery  of  stocks  at  any  time,  but  both  parties 
understand  that  only  money  is  to  be  paid  from 
one  to  the  other,  according  to  changes  in  the  mar- 
ket price,  the  arrangement  is  a  mere  wager  up- 
on changes  in  price,  and  is  illegal. 

3.  In  this  case  there  were  numerous  dealings 
with  reference  to  changes  in  price,  but  the  broker 
always  kept  command  of  sufficient  actual  stock 
to  make  delivery  when  demanded,  and,  at  the 
end  of  the  last  deal,  did  transfer  the  remaining 
stock  to  his  customer's  order.  Such  transactions 
were  not  wagers. 

(Official.) 

Report  from  supreme  judicial  court,  Ken- 
nebec county. 

Action  by  Charles  F.  W.  Dlllaway  and  oth- 
ers against  George  A.  Alden  on  defendant's 
promissory  note  given  in  Boston  on  six 
months.  Case  reported.  Defendant  default- 
ed. 

The  plea  was  a  general  issue,  and  the  fol- 
lowing brief  statement  of  defense: 

"That  the  note  described  in  the  plaintiffs' 
writ  was  given  without  consideration,  and  1b 
null  and  void;  that  It  was  given  by  way  of 
settlement  and  in  consideration  of  contracts 
made  by  and  between  the  plaintiffs  and  the 
defendant,  by  way  of  gaming  and  wagering, 
contrary  to  the  form  of  the  statute  then  and 
still  in  force  (in  the  commonwealth  of  Mas- 
sachusetts, where  said  contracts  were  made 
and  executed)  In  such  case  made  and  provid- 
ed, and  contrary  to  law  in  such  case;  that 
prior  to  the  making  of  such  note  said  plain- 
tiffs, as  brokers  residing  and  doing  business 
in  the  city  of  Boston  and  commonwealth  of 
Massachusetts,  contracted  with  the  defend- 
ant to  buy  and  sell,  in  the  commonwealth  of 
Massachusetts,  upon  credit  and  margins,  cer- 
tain securities  and  commodities;  that  nei- 
ther the  plaintiffs  nor  defendant  at  the  time 
such  contracts  were  made,  had  any  inten- 
tion to  perform  said  contracts  by  actual  re- 
ceipt or  delivery  of  such  securities  or  com- 
modities, and  payment  of  the  price  therefor, 
and  that  they  in  fact  were  never  delivered 
or  paid  for,  nor  did  either  ever  Intend  that 
the  other  was  bound  to  deliver  the  same,  but 
that  in  all  said  contracts  the  real  intent  of 
the  parties  was  to  wager  on  and  to  specu- 
late In  the  rise  and  fall  of  such  securities 
and  commodities,  and  that  the  one  party  was 
to  pay  and  the  other  to  accept  the  difference 
between  the  contract  price  of  such  securities 
and  commodities  at  the  date  fixed  for  execut- 
ing Bald  several  contracts,  or  when  said  con- 
tracts should  be  closed,  and  that  there  was 
no  Intention  that  said  securities  or  commodi- 
ties be  bought  outright,  and  that  such  con- 
tracts were  all  gambling  transactions,  and 
illegal  and  void;  and  that  said  note  was  giv- 
en for  such  credits  and  securities  and  trans- 
actions so  arising  in  buying  and  selling  such 
securities  and  commodities  within  said  com- 
monwealth of  Massachusetts,  and  If  the 
plaintiffs  paid  any  money  for  or  on  account 
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of  the  defendant,  for  which  said  note  was 
given,  they  did  so  knowing  that  such  money 
was  lent  and  advanced  to  and  for  the  de- 
fendant on  account  of,  and  to  be  used  In, 
gaming  and  Illegal  transactions,  In  which  the 
plaintiffs  and  defendant  were  connected;  and 
that  the  plaintiffs  themselves  made  the  ap- 
plication of  such  moneys,  according  to  their 
own  judgment,  in  the  promotion  and  further- 
ance of  such  gaming  and  Illegal  transac- 
tions." 

"The  defendant  further  averred  that  he 
frequently  forbade  the  plaintiffs  from  buy- 
ing and  selling  said  securities  and  commo- 
dities on  the  defendant's  account,  but  the 
plaintiffs  disregarded  his  directions  so  made, 
and  fraudulently,  and  for  their  own  benefit, 
and  for  the  commission  which  the  said  plain- 
tiffs would  receive  in  such  transactions  as 
brokers,  fraudulently  continued  to  buy  and 
sell  said  securities  and  commodities." 

S.  8.  Brown,  for  plaintiffs.  Edmund  F.  & 
Appleton  Webb,  for  defendant. 

EMERY,  J.  The  material  facts  found  by 
the  court  are  these:  The  defendant  had  an 
intimate  personal  acquaintance  with  one 
Brown,  a  member  of  the  firm  of  Francis  B. 
Dana  &  Co.,  stockbrokers  in  Boston.  March 
29,  1892,  the  defendant  turned  over  to  this 
firm  200  shares  of  St.  Louis  Southwestern 
Railway  stock,  and  $2,000  of  Maine  Central 
Railroad  5  per  cent,  bonds.  The  stock  was 
the  residuum  of  some  prior  stock  transac- 
tions with  or  through  Brewster,  Cobb  &  Es- 
tabrook,  another  brokerage  firm  in  Boston. 
The  Maine  Central  bonds  had  been  deposited 
with  this  latter  firm  as  collateral  security 
for  margins.  All  were  turned  over  to  Fran- 
eis  B.  Dana  &  Co.,  on  the  defendants  order. 

From  April,  1892,  to  March,  1893,  Francis 
B.  Dana  &  Co.  apparently  bought  and  sold 
various  stocks  on  the  defendant's  account. 
Their  books  show  numerous  such  transac- 
tions. The  defendant  appears  to  be  charged 
with  amounts  paid  for  stocks,  plus  commis- 
sions, and  credited  with  proceeds  of  stock 
sold,  minus  commissions.  Some  few  of  these 
seeming  transactions  were  by  direct,  special 
instructions  of  the  defendant.  The  mass  of 
them,  however,  were  under  what  Dana  & 
Co.  claimed  to  be  general  authority  from  the 
defendant  to  buy  and  sell  for  bim  at  their 
discretion. 

In  April,  1893,  as  the  result  of  these  va- 
rious stock  transactions  (actual  or  seeming), 
the  books  of  Dana  &  Co.  showed  a  balance 
against  the  defendant  of  some  $12,500,  for 
which,  according  to  their  books,  they  held  as 
security  350  shares  of  various  stocks,  and 
the  original  $2,000  of  Maine  Central  bonds. 
In  the  meantime  Brown  bad  withdrawn  from 
the  firm  of  Dana  &  Co.,  and  become  a  mem- 
ber of  the  plaintiff  firm  of  Dillaway,  Starr 
&  Co.,  of  Boston,  also  stockbrokers.  At 
Brown's  request  the  defendant  gave  the  last 
fir*"  written  instructions  to  pay  the  balance 


due  from  him  to  Dana  &  Co.,  and  take  over 
his  securities  in  their  hands.  This  the  plain- 
tiffs did,  April  13,  1893,  paying  Dana  &  Co. 
$12,511.41.  At  the  request  of  Mr.  Dillaway, 
the  defendant  on  July  3, 1893,  gave  the  plain- 
tiffs his  note  for  that  sum  and  Interest,  col- 
laterally secured  by  the  stocks  and  bonds 
they  had  received  from  Dana  &  Co.  This  ac- 
tion Is  upon  that  note. 

1.  The  defendant  contends  and  testified 
that  he  did  not  authorize  Francis  B.  Dana  & 
Co.,  or  Brown,  to  buy  or  sell  stocks  on  his 
account,  except  in  a  very  few  specific  in- 
stances, and,  further,  that  he  gave  repeated 
instructions  to  them  to  cease  operations  and 
close  his  account  Brown  testified  to  the 
contrary.  The  defendant,  however,  at  the 
*nd,  Instructed  the  plaintiffs  to  pay  the  bal- 
ance of  all  the  transactions,  and  then  gave 
nls  note  for  that  balance  so  paid.  So  far  as 
the  plaintiffs  are  concerned,  the  defendant 
must  be  held  to  have  ratified  the  doings  of 
Dana  &  Co. 

2.  The  defendant  again  contends  that  the 
transactions  with  Dana  &  Co.  which  created 
the  balance  against  him,  and  which  are  the 
consideration  of  his  note,  were  wagering  con- 
tracts, and  void  by  the  law  of  Massachusetts, 
where  they  took  place,  and  by  the  law  of 
Maine,  where  the  balance  Is  sought  to  be  re- 
covered; that  Brown  knew  of  this  Illegality; 
and  that  his  knowledge  affects  the  plaintiff 
firm,  of  which  he  was  a  member.  Waiving 
the  question  whether  this  illegality,  and 
Brown's  knowledge,  If  established,  would  be 
a  defense  to  this  note  against  the  plaintiffs, 
we  proceed  to  inquire  whether  such  Illegality 
is  established. 

The  purchase  and  sale  of  stocks  for  profit 
(contracts  to  buy  stocks  to  sell  again  on  a 
hoped-for  rise  In  price,  contracts  to  Bell  stocks 
on  a  hoped-for  fall  In  price)  are  not  illegal. 
Speculation  is  not  necessarily  gambling.  A 
purely  speculative  contract  is  not  necessa- 
rily a  wagering  contract.  Speculation  and 
speculators  may  serve  a  useful  purpose,  in 
providing  a  continuous  market,  and  in  dif- 
ferentiating a  special  class  to  assume  the 
hazards  of  fluctuations  in  prices,  and  thus 
relieve  the  regular  trader  or  producer  of 
that  risk.  So  long  as  there  Is  a  real  trans- 
action,—so  long  as  something  is  actually 
bought  or  sold,  or  is  actually  contracted  for, 
either  for  purchase  or  sale,— there  is  no  wa- 
gering, not  even  if  the  thing  contracted  for 
does  uot  then  exist.  Nor  does  a  subsequent 
change  in  or  cancellation  of  the  contract  af- 
fect its  original  validity. 

When,  however,  there  is  no  real  transac- 
tion,—no  real  contract  for  purchase  or  sale.— 
but  only  a  bet  upon  the  rise  or  fall  of  the 
price  of  a  stock  or  article  of  merchandise  in 
the  exchange  or  market,  one  party  agreeing 
to  pay  If  there  is  a  rise,  and  the  other  party 
agreeing  to  pay  if  there  Is  a  fall.  In  price,  the 
agreement  Is  a  pure  wager.  No  business  is 
done.  Nothing  is  bought  or  sold  or  contract- 
ed for.    There  is  only  a  bet. 
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Efforts  are  often  made  to  give  such  a  bet 
the  appearance,  if  not  the  nature,  of  a  busi- 
ness transaction.  The  parties  often  go 
through  the  form  of  buying  or  selling,  or 
contracting  to  buy  or  sell,  with  the  mutual 
understanding,  however,  that  the  contract  is 
not  to  be  performed,  but  is  to  be  canceled  by 
the  payment  of  the  amount  of  the  change  in 
market  price.  In  such  case  it  Is  apparent 
there  is  no  real  business  transaction,  but  only 
a  bet,  complicated  in  form,  perhaps,  but  of 
an  unconcealed  nature. 

Such  contracts  are  to  be  held  valid,  how- 
ever, unless  the  nullifying  understanding  is 
mutual,  and  is  made  apparent.  The  transac- 
tions between  Dana  &  Co.  and  the  defendant 
were,  upon  their  face,  actual  transactions, — 
actual  buying  and  selling  stocks  for  the  de- 
fendant's account.  The  appearance  upon  the 
books  of  Dana  &  Co.  is  of  actual  transactions. 
The  only  evidence  tending  to  show  that  these 
transactions  were  not  actually  had— that 
there  was  no  actual  buying  or  selling  as  en- 
tered on  the  books— is  the  personal  testimony 
of  the  defendant  himself.  That  testimony, 
however,  falls  short  of  showing  a  mutual 
understanding— an  understanding  by  Dana  & 
Co.  as  well  as  by  himself— that  he  was  to  ac- 
quire no  right  to  any  stocks  bought,  and  was 
not  to  deliver  any  stock  sold.  Brown,  on 
the  other  hand,  testifies  that  every  item 
charged  against  or  credited  to  the  defendant 
on  the  books  of  Dana  &  Co.  was  an  actual 
purchase  or  sale  on  the  Boston  Stock  Ex- 
change according  to  the  rules  and  customs  of 
that  exchange;  that  every  transaction  was 
followed  by  a  delivery  of  the  stock  certificates 
from  the  seller  to  Dana  &  Co.,  or  to  the  pur- 
chaser from  Dana  &  Co. 

It  is  not  claimed  that  there  was  a  manual 
transfer  of  stock  certificates  each  way,  each 
time,  and  for  every  share  bought  or  sold  dur- 
ing the  day,  oi  that  they  were  transferred  in 
the  name  of  the  defendant  The  labor  In- 
volved In  such  frequent  transfers  and  re- 
transfers  seems  to  have  been  avoided  by  a 
sort  of  clearing-house  system  among  the 
brokers  In  the  stock  exchange,  by  which, 
when  there  were  numerous  transactions  both 
ways  in  the  same  stock,  only  the  balance 
would  be  delivered  and  paid  for,  as  between 
the  brokers.  But  under  this  system  each 
broker  had  each  day,  within  his  immediate 
control,  stock  certificates  to  represent  the 
purchases  made  for  his  principal.  It  also  ap- 
pears that  these  stock  certificates  were  rare- 
ly, if  ever,  assigned  to  or  In  the  name  of  the 
principal,  but  were  assigned  to  the  broker, 
or  in  blank.  These  certificates  were  not  kept 
in  the  broker's  vaults,  but  were  used  by  him 
as  instantly  redeemable  collateral  for  money 
borrowed  to  make  advances  and  carry  on 
business;  the  broker,  however,  always  keep- 
ing within  his  Instant  control  enough  certifi- 
cates to  turn  over  to  his  principal  on  demand, 
or  to  deliver  to  a  purchaser  when  ordered  to 
sell.  Brown  testified  that  Dana  &  Co.  al- 
ways bad  within  their  immediate  control  cer- 


tificates representing  all  the  stocks  appearing 
to  the  credit  of  the  defendant  on  their  books, 
and  could  and  would  have  delivered  them  on 
demand.  When  demand  was  finally  made, 
by  the  order  of  April  10,  1893,  they  at  once 
delivered  certificates  for  all  the  stocks  then 
standing  to  the  defendant's  credit. 

These  devices  of  the  brokers  to  facilitate 
their  transactions  may  bear  to  the  superficial 
observer  the  appearance  of  Jugglery,  rather 
than  of  regular  buying,  selling,  and  deliver- 
ing; but  a  deeper  and  longer  look  will  dis- 
cover that  they  are  appropriate  means  for 
the  quick  and  economic  transaction  of  large 
volumes  of  legitimate  business.  All  through 
the  various  deals  Is  the  intention  to  finally 
strike  a  balance,  and  liquidate  It  by  an  actual 
transfer  of  stock  certificates.  At  the  end, 
when  the  deals  or  transactions  are  finally 
closed  and  the  balance  is  struck,  the  broker 
is  ready  to  deliver  the  requisite  stock  certifi- 
cates of  his  principal's  order.  In  this  case, 
at  the  end  of  some  two  years  of  numerous  op- 
erations in  the  stock  market,  the  stocks  rep- 
resented in  the  final  balance  were  actually 
delivered  by  the  transfer  of  the  stock  certifi- 
cates to  the  defendant's  order.  The  defend- 
ant received  these  certificates  as  the  final  re- 
sult of  his  stock  operations.  He  has  shown 
that  these  operations  were  disastrous  to  him, 
but  he  has  not  shown  that  they  were  not 
what  they  purported  to  be,  viz.  actual  buying 
and  selling  stocks  through  a  broker.  Hence 
his  defense  fails. 

For  authorities  in  support  of  this  statement 
of  the  law.  see  Rumsey  v.  Berry,  65  Me.  570; 
Barnes  v.  Smith,  159  Mass.  344,  34  N.  E.  403; 
Bibb  v.  Allen,  149  U.  S.  481,  13  Sup.  Ct.  950; 
Bangs  v.  Hornick,  30  Fed.  97;  Blgelow  v. 
Benedict,  70  N.  Y.  202;  Hatch  v.  Douglass. 
48  Conn.  116.  This  last  case  Is  almost  paral- 
lel with  the  cnse  at  bar. 

Defendant  defaulted. 


WHEELER  v.   BOARD  OF  COM'RS  OF 

WALDO  COUNTY. 

(Supreme   Judicial  Court   of  Maine.     June  20, 

1895.) 
Taxes—  Abatembst— Certiorari— Corporation- 
Stock— Valuation. 

1.  The  judgment  of  the  county  commission- 
ers upon  a  complaint  or  application  for  the  abate- 
ment of  a  tax  is  a  judicial  net:  and  if,  in  such 
n  case,  they  err  in  matters  of  law,  a  writ  of  cer- 
tiorari is  the  proper  remedy. 

2.  By  Rev.  St.  c.  6.  (  14,  the  value  of  the 
real  estate  of  a  corporation  must  he  deducted 
from  the  value  of  the  shares  of  the  stock  of  the 
corporation,  in  assessing  a  tax  upon  the  latter. 

3.  It  is  imma'crial  whether  the  tax  upon  a 
corporation's  real  estate  is  paid  in  money,  or  in 
any  other  way.  In  any  event,  the  value  of  the 
real  estate  must  be  deducted  from  the  value  of 
the  stock.  A  contract,  therefore,  of  a  water 
company  with  a  city,  for  the  payment  of  its  tax- 
es by  furnishing  water  for  municipal  purposes, 
should  not  affect  the  value  of  the  shares  of  stock, 
except  to  the  extent  that  such  contract,  like  any 
other,  may  enhance  or  depreciate  the  value  of 
the  stork,  accordingly  as  it  is  beneficial  or  other- 
wise to  the  corporation. 
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4.  This  result  is  not  affected  by  the  fact  that 
the  word  "franchise"  is  used  in  the  contract. 
No  legislation  of  this  state  has  authorized  munic- 
ipal assessors  to  impose  a  tax  upon  a  corporation 
by  reason  of  its  franchise. 

5.  The  present  value  of  the  stock  of  a  busi- 
ness corporation  may  depend  upon  the  prospect 
of  the  future  business  and  success  of  the  corpo- 
ration, and,  so  far  as  this  affects  the  present  val- 
ue of  the  stock,  it  should  be  taken  into  account 
in  determining  the  value  of  the  same  for  the  pur- 
I>08es  of  taxation. 

6.  The  petitioner,  a  resident  of  another  state, 
was  the  owner,  on  April  1,  1893,  of  common  and 
preferred  stock  of  the  Belfast  Water  Company 
which  was  taxed  to  him  in  Belfast  for  that  year. 
Within  the  time  allowed  by  statute,  he  applied 
to  the  assessors  for  an  abatement,  upon  the 
ground  of  overvaluation,  and  upon  their  refusal 
to  grant  an  abatement  he  made  application  to 
the  county  commissioners  of  Waldo  county,  as 
provided  by  statute,  to  be  relieved  from  said  tax- 
es. The  water  company  had  mnde  a  contract 
with  the  city  of  Belfast  to  furnish  water  for 
various  municipal  purposes,  "for  such  sums  an- 
nually as  said  city  should  assess  upon  the  fran- 
chise and  works,  which  consist  of  the  plant  to 
supply  water  as  aforesaid." 

During  the  municipal  year  of  1893,  the  water 
company  performed  its  part  of  the  contract. 
The  property  and  olant  of  the  company,  situated 
in  Belfast,  was  vaiued  by  the  assessors  of  that 
city  at  $31,500,  and  a  tax  assessed  thereon  of 
$521.40,  which  amount  was  offset  against  that 
due  the  water  company  for  supplying  water  for 
the  purposes  named,  in  accordance  with  the  con- 
tract. This  property  situated  in  Belfast,  with 
some  real  estate  in  an  adjoining  town,  was  sub- 
stantially all  the  property  that  the  company 
owned  on  Apiil  1,  1893.  The  county  commis- 
sioners, upon  the  petitioner's  application  to  them, 
made  the  following  adjudication:  "After  due  con- 
sideration of  the  facts  and  arguments  of  counsel, 
we  find  and  adjudge  as  follows:  That,  as  a  mat- 
ter of  law,  the  taxation  of  the  shares  of  stock  of 
said  water  company  cannot  be,  in  any  manner 
or  extent,  affected  by  said  contract  between  said 
city  and  water  company,  or  the  performance 
thereof;  that  said  preferred  stock,  after  deduct- 
ing its  proportional  par*,  of  the  value  assessed  on 
the  land,  buildings,  machinery,  pipes,  and  other 
real  estate,  etc.,  of  said  water  company,  by  said 
city  of  Belfast  and  town  of  Northport,  as  requir- 
ed by  Rev.  St.  c.  6.  8  14,  par.  3,  had  the  further 
value  of  $40  per  share  placed  thereon  by  said 
assessors,  as  representing  in  part  the  value  of  said 
property  of  said  water  company,  above  the  value 
thereof  taxed  directly  to  such  water  company,  as 
aforesaid,  and  in  part  the  prospective  value  of 
such  shares;  and.  therefore,  the  taxes  assessed 
against  the  several  above-named  parties  holding 
said  preferred  shares  were  not  excessive,  and  no 
abatements  thereof  are  granted." 

Held,  that  the  adjudication  of  the  commission- 
ers, whereby  they  placed  a  valuation  upon  the 
stock  represented  by  an  assumed  value  of  the 
corporation's  real  estate,  above  the  amount  at 
which  it  was  valued  by  the  assessors  of  the  city 
and  town  in  which  it  was  situated,  was  erroneous 
in  law. 

(Official.) 

Report  from  supreme  judicial  court,  Waldo 
county. 

Petition  by  Elbert  Wheeler  against  the 
board  of  commissioners  of  Waldo  county  for 
certiorari.     Writ  awarded. 

John  C.  Coombs,  Joseph  Williamson,  and 
H.  M.  Pnyson,  for  petitioner.  J.  S.  Harri- 
man  and  R.  F.  Dunton,  for  respondents. 

WISWELL,  J.  The  Belfast  Water  Compa- 
ny, a  corporation  organized  under  an  act  of 
the  legislature,  entered  into  a  contract  with 


the  city  of  Belfast  to  supply  water  for 
drinking  fountains,  sprinkling  streets,  flush- 
ing sewers,  and  for  other  municipal  purposes, 
"for  such  sums  annually  as  said  city  should 
assess  upon  the  franchise  and  works,  which 
consist  of  the  plant,  to  supply  water  as 
aforesaid." 

During  the  municipal  yearof  1893,  the  water 
company  performed  Its  part  of  the  contract. 
The  property  and  plant  of  the  company,  sit- 
uated In  Belfast,  was  valued  by  the  assessors 
of  that  city  at  $31,500.  and  a  tax  assessed 
thereon  of  $521.40.  The  amount  due  the  wa- 
ter company  for  supplying  water  for  the 
purposes  named  in  this  contract,  and  this 
tax,  were  offset  against  each  other,  and  re- 
ceipts passed  In  accordance  with  the  contract. 
This  property,  valued  at  $31,500,  with  some 
real  estate  in  the  adjoining  town  of  North- 
port,  was  substantially  all  the  property  that 
the  company  owned  on  April  1,  1893. 

At  that  date,  the  petitioner,  a  resident  of 
another  state,  was  the  owner  of  100  shares 
of  the  common  and  25  shares  of  the  pre- 
ferred stock  of  the  Belfast  Water  Company. 
The  assessors  of  Belfast  valued  the  petition- 
er's 100  shares  of  common  stock  at  $1,000 
and  his  25  shares  of  preferred  stock  at  $1,- 
000,  and  assessed  a  tax  upon  each  of  $16. 

The  petitioner,  within  two  years  from  this 
assessment,  made  written  application  to  tbe 
assessors  for  the  time  being  for  an  abate- 
ment, and  upon  tbelr  refusal  to  make  the 
abatement  asked  for,  be  made  application  to 
the  county  commissioners  of  Waldo  county, 
as  provided  by  statute,  to  be  relieved  from 
said  taxes. 

Upon  this  application  the  county  commis- 
sioners relieved  the  petitioner  from  the  taxes 
assessed  upon  the  common  stock,  but  refused 
to  do  so  as  to  the  preferred  stock,  and  sus- 
tained the  valuation  placed  thereon  by  the 
assessors.  The  petitioner  applies  to  this 
court  for  a  writ  of  certiorari,  representing 
that  manifest  errors  of  law  appear  in  the 
records  and  judgment  of  the  county  commis- 
sioners, and  that,  in  placing  a  valuation  of 
$40  per  share  on  the  preferred  stock,  there- 
by sustaining  the  valuation  placed  thereon 
by  the  assessors,  they  adopted  and  proceed- 
ed upon  erroneous  principles,  In  the  particu- 
lars later  alluded  to.  A  copy  of  the  records 
of  the  commissioners  is  annexed  to  the  peti- 
tion, which,  by  agreement,  is  to  be  consldL 
ered  as  an  answer. 

The  record  of  the  commissioners  shows 
that  they  made  the  following  adjudication: 
"After  due  consideration  of  the  facts  and 
arguments  of  counsel,  we  find  and  adjudge 
as  follows:  That  as  a  matter  of  law,  the 
taxation  of  the  shares  of  stock  of  said  wa- 
ter company  cannot  be,  in  any  manner  or  ex- 
tent, affected  by  said  contract  betwen  said 
city  and  water  company,  or  the  performance 
thereof;  that  said  preferred  stock,  after  de- 
ducting its  proportional  part  of  the  value  as- 
sessed on  the  land,  buildings,  machinery, 
pipes,  and  other  real  estate,  etc.,  of  said  wa- 
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-'  ••'  ompany   by  said   city   of  Belfast   and 

r-:-'  of  Northport,  as  required  by  Bev.  St., 

:-'  8  14,  par.  3,  bad  the  further  value  of 

-"'-  ter  share  placed  thereon  by  said  assess- 

'•"■":  is  representing  in  part  the  value  of  said 

;- '  -  irty  of  said  water  company,  above  the 

i   thereof  taxed  directly  to  such  water 

:■    tauy,  as  aforesaid,  and  in  part  the  pro- 

_-  ive  value  of  such  shares;  and,  therefore, 

v    taxes  assessed  against  the  several  above- 

kl  parties  holding  said  preferred  shares 

not  excessive,  and  no  abatements  there- 

i    re  granted." 

•  .  ey  say,  in  their  adjudication,  that  the 

;     b  of  $40  per  share,  placed  by  them  on 

preferred  stock,  Is  represented  In  part 

he  value  of  the  property  of  the  water 

...  pan.v  above  the  value  taxed  directly  to 

company,— that  Is,  that  the  real  estate  of 

water  company  was  worth  more  than 

amount  at  which  it  was  valued  by  the 

•ssors  of  the  city  and  town  In  which  It 

.  situated,— and  that  such  additional  value 

uld  be,  and  In  fact  was,  taken  into  ae- 

nt  by  them  in  establishing  the  value  of 

shares  of  preferred  stock  for  the  purpose 

taxation. 

his  was  clearly  erroneous.     The  taxable 
perty  of  the  corporation  must  be  taxed 
the  corporation.    By  Bev.  St,  c.  6,  |  19. 
property  of  corporations,  "both  real  and 
-sonal,  is  taxable  for  state,  county,  city, 
;n,  school  district  and  parochial  taxes,  to 
'  assessed, and  collected  in  the  same  man- 
*  and  with  the  same  effect  as  upon  similar 
cabl«>  property  owned  by  Individuals." 
iy  Rev.  St.,  c.  6,  I  14,  par.  3,  "machinery 
■ployed    in    any    branch    of    manufacture, 
ods  manufactured  or  unmanufactured,  and 
al  estate  belonging  to  any  corporation,  ex- 
pt    when    otherwise    expressly    provided, 
all  be  assessed  to  such  corporation  In  the 
wn  or  place   where  they  are  situated  or 
nployed;  and  In  assessing  stockholders  for 
ieir  shares  in  any  such  corporation,  their 
roportional  part  of  the  value  of  such  ma- 
linery,  goods  and  real  estate,  shall  be  de- 
noted from  the  value  of  such  shares." 
Real  estate  must  be  taxed  to  the  owner  or 
erson   in  possession.     The  water  company 
'as  the  owner,  and  was  in  possession  of  the 
•roperty  taxed  to  it.  and  the  "proportional 
■art  of  the  value  of  such    *    •    •    real  es- 
ate,   shall  be  deducted   from  the  value  of 
such  shares." 

The  commissioners,  in  placing  a  value  upon 
bese  shares,  'did  deduct  their  proportional 
■art  of  the  value  assessed  on  the  company's 
'eal  estate,  and  assumed  that  this  real  estate 
iad  en  additional  value.  This  assumption 
was  unwarranted.  The  statute  requires  a  de- 
iuctfon  of  the  value  of  the  real  estate,  not 
the  amount  assessed  thereon. 

"All  taxes  upon  real  and  personal  estate,  as- 
sessed by  authority  of  this  state,  shall  be  ap- 
portioned and  assessed  equally,  according  to 
th?  just  value  thereof."    Const.  Me.  art.  9,  |  8. 
The  property  of  this  corporation  was  assess- 


ed by  the  assessors  of  the  city  and  town  in 
which  it  was  situated.  There  was  no  appeal 
therefrom,  and  It  must  be  assumed  that  the 
requirements  of  law  w<sre  observed,  and  that 
the  property  was  assessed  "according  to  the 
Just  value  thereof  " 

The  water  company's  real  estate  having 
been  first  taxed  to  the  corporation,  and  then 
taken  into  account,  to  some  extent,  in  fixing 
the  value  of  the  snares,  It  resulted  in  double 
taxation.  This-  is  not  only  contrary  to  the 
spirit  and  policy  of  the  law  of  taxation,  but 
also  to  the  statute  above  quoted. 

The  commissioners  further  say  that  this 
value  of  $40  per  share  Is  represented,  "In  part, 
by  the  prospective  value  of  such  shares." 

It  is  undoubtedly  true  that  the  present  val- 
ue of  the  stock  of  a  business  corporation  may 
depend  very  largely  upon  the  prospect  of  the 
future  business  and  success  of  the  corporation. 
The  stock  of  a  corporation  which  is  not  earn- 
ing its  operating  expenses  very  frequently  has 
a  present  substantial  value  because  of  the 
prospects  for  Increased  business  and  earning 
capacity  in  the  future.  Com.  v.  Hamilton 
Manuf'g  Co.,  12  Allen,  298;  National  Bank  of 
Commerce  v.  New  Bedford,  155  Mass.  313,  29 
N.  B.  532.  We  think  that  nothing  more  than 
this  was  meant  by  the  commissioners  in  their 
adjudication. 

Nor  do  we  think  that  the  taxation  of  the 
shares  can  be  effected  by  the  contract  referred 
to,  except  to  the  extent  that  such  contract 
may  enhance  or  depreciate  the  value  of  the 
stock,  according  to  whether  It  is  beneficial  to 
the  company  or  otherwise.  It  can  make  no 
difference  whether  the  tax  on  the  company's 
property  is  paid  in  money,  or  by  supplying 
water  for  certain  municipal  purposes,  for 
which,  by  contract,  the  company  is  to  receive 
an  amount  equal  to  the  taxes  assessed  for  the 
year,  or  whether  the  fax  has  been  paid  in  any 
way  or  not. 

This  result  is  not  affected  by  the  fact  that 
the  word  "franchise"  is  used  in  the  contract. 
The  assessors  of  Belfast  did  not  attempt  to 
assess  any  tax  upon  the  franchise  of  the  cor- 
poration. No  legislation  of  this  state  has  au- 
thorized municipal  assessors  to  impose  a  tax 
upon  a  corporation  on  account  of  Its  fran- 
chise,—the  powers  and  privileges  granted  to  it 
by  the  sovereign  power  of  the  state.  The 
state  may  impose  such  a  tax,  as  has  been  fre- 
quently done  and  upheld;  or  assessors,  in 
placing  the  valuation  upon  the  shares  of  a 
corporation,  should  take  into  account  the  val- 
ue of  the  franchise,  because  the  value  of  the 
franchise  necessarily  affects  the  value  of  the 
shares,  which,  by  statute,  are  taxable  to  the 
owner  thereof. 

We  find  no  error  of  law,  therefore,  in  the 
proceedings  of  the  commissioners,  except  that 
they  included,  In  the  value  of  the  stock,  the 
value,  to  some  extent,  of  the  company's  prop- 
erty, which  Is  by  law  taxable  to  it;  but  this 
is  one  which  may  be,  and  should  be,  corrected 
by  certiorari.  The  valuation  was  based  upon 
erroneous  principles 
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"Certiorari  does  not  lie  on  account  of  mis- 
take or  mere  error  of  judgment.  Nor  can  an 
error  in  the  amount  of  an  assessment  or  tax 
laid  by  the  proper  authority,  when  there  is  no 
error  in  the  principle  of  apportionment,  be 
corrected  by  certiorari;  otherwise,  if  the  as- 
sessment be  made  on  erroneous  principles." 
Spel.  Extr.  Relief,  5  1967,  and  cases  cited. 

"The  Judgment  of  the  county  commissioners, 
upon  a  complaint  for  the  abatement  of  a  tax, 
is  a  judicial  act,  and,  consequently,  a  manda- 
mus does  not  lie  to  compel  them  to  revise 
such  a  decision.  If,  in  such  a  case,  they  err 
in  matters  of  law,  a  writ  of  certiorari  is  the 
proper  remedy "  Glbbs  v.  County  Com'rs, 
19  Pick.  298. 

In  Haven  v.  County  Com'rs,  155  Mass.  467, 
29  N.  E.  1083,  which  was  a  petition  for  a 
writ  of  certiorari  to  quash  the  proceedings  of 
county  commissioners  in  refusing  to  abate  a 
tax,  the  writ  was  granted,  because  the  com- 
missioners received  incompetent  testimony  up- 
on the  question  of  value. 

In  Levant  v.  County  Com'rs,  67  Me.  429,  It 
is  said:  "The  law  not  having  expressly  pro- 
vided any  remedy  for  correcting  the  errors  of 
the  board  of  county  commissioners  in  their 
adjudications  rtlating  to  the  abatement  of 
taxes,  parties  aggrieved  by  tbetr  decisions  in 
matters  of  law,  may,  under  the  general  au- 
thority contained  in  the  above  provisions,  seek 
redress  in  this  court." 

Although  the  amount  involved  is  small,  the 
principle  is  of  sufficient  Importance  to  lead  us 
to  the  conclusion  that,  by  reason  of  the  erro- 
neous basis  adopted  by  the  commissioners,  in 
placing  a  value  upon  the  preferred  stock,  the 
petitioner  did  not  receive  substantial  justice; 
and  that  so  much  of  the  proceedings  as  relate 
to  the  adjudication  sustaining  the  tax  upon 
the  preferred  stock  should  be  quashed,  and 
the  mattter  heard  anew. 

Their  decision,  in  relieving  the  petitioner 
from  the  tax  upon  the  common  stock,  Involves 
no  question  of  law.  It  was  simply  an  exer- 
cise of  judgment,  over  which  we  have  no 
right  of  review,  and  may  stand. 

Writ  of  certiorari  to  issue. 


CLORAN    v.   HOULEHAN. 

(Supreme  Judicial  Court  of  Maine.     Nov.  29. 
1895.) 

ATTORSBt—  AUTHOBITT— DSBT—  DISCHARGE. 

1.  It  in  provided  by  Rev.  St.  c.  82.  {  45.  that 
"no  action  shall  be  maintained  on  a  demand  set- 
tled by  n  creditor,  or  his  attorney  intrusted  to 
collect  it,  in  full  discharge  thereof,  by  the  re- 
ceipt of  money  or  other  valuable  consideration, 
however  small " 

2.  A  claim  was  intrusted  to  an  attorney  for 
collection  by  a  person  representing  himself  to 
be  the  anthoiized  a  sent  of  the  creditor;  and  aft- 
er a  careful  investigation  of  the  claim  the  attor- 
ney accepted  one-half  cf  the  demand  in  full  sat- 
isfaction and  discharge  of  the  whole  debt.  The 
creditor,  having  refused  to  ratify  the  settlement, 
brought  an  action  against  his  debtor  to  recover 
the  full  amount  of  his  cairn.     Held,  that  the 


question  for  the  jury  was  not  whether  the  attor- 
ney had  special  authority  to  compromise  the 
claim,  but  whether  the  claim  had  been  intrusted 
to  him  by  the  plaintiff;  not  whether  the  attor- 
ney exceeded  his  .uthority,  but  whether  he  had 
any  authority  at  all  from  the  plaintiff. 

3.  Upon  a  motion  for  a  new  trial,  the  court 
are  of  opinion  that  in  view  of  the  existing  meth- 
od of  effecting  sales  of  merchandise  and  making 
collections  by  the  aid  of  traveling  salesmen,  and 
the  mutual  confidence  that  underlies  the  estab- 
lished usages  in  all  departments  of  modern  mer- 
cantile life,  few  business  men  would  hesitate  to 
act  upon  the  presumption  created  by  the  facts 
and  circumstances  in  this  case,  that  the  person 
who  intrusted  the  bill  to  the  attorney  for  collec- 
tion was  the  duly-authorized  agent  of  the  plain- 
tiff; also,  that,  if  this  evidence  was  not  suffi- 
cient to  require  the  court  to  submit  the  question 
to  the  jury,  the  corroboration  afforded  by  the 
newly-discover'  d  evidence  renders  it  sufficient, 
and  that  the  defendant  is  entitled  to  have  th<> 
jury  pass  upon  th>t>  evidence,  in  connection  with 
that  introduced  at  the  trial. 

(Official.) 

Exceptions  from  superior  court,  Kennebec 
county. 

Assumpsit  by  Patrick  W.  Cloran,  a  gainst 
Peter  A.  Houlehan.  There  was  a  verdict 
for  plaintiff,  and  defendant  brings  excep- 
tions, and  moves  for  a  new  trial.  Morion 
sustained. 

Emery  O.  Beane  and  Fred  E.  Beane.  for 
plaintiff.  George  W.  Heselton,  for  defend- 
ant 


WHITEHOTJSE,  J.  This  is  an  action  of 
assumpsit  to  recover  the  sum  of  $60  for  1,000 
cigars  sold  and  delivered  to  the  defendant, 
at  Gardiner,  by  F.  J.  Roberts,  a  traveling 
salesman  for  the  plaintiff,  whose  place  of 
business  was  in  Lynn,  Mass. 

The  defendant  admitted  the  receipt  of  tbe 
goods,  but  denied  that  there  was  anything 
due  on  the  bill  in  suit;  claiming  that  $30 
of  the  account  had  been  paid  to  the  plain- 
tiffs agent  F.  J.  Roberts,  and  tbe  balance 
to  the  plaintiffs  attorney,  C.  L.  Andrews  of 
Gardiner,  who  was  said  to  have  been  subse- 
quently employed  by  another  traveling  agent 
of  the  plaintiff  to  collect  the  claim,  or  tbe 
balance  due  on  it 

The  verdict  was  for  the  plaintiff  for  tbe 
full  amount  claimed,  viz.  $60.64;  and  the 
case  comes  to  this  court  on  exceptions,  and  a 
motion  to  set  aside  the  verdict  as  against  tbe 
evidence,  and  also' a  motion  for  a  new  trial 
on  the  ground  of  newly-discovered  evidence. 

It  was  not  In  controversy  that  Mr.  An- 
drews was  employed  as  an  attorney  at  law 
to  collect  the  claim,  by  some  one  represent- 
ing himself  to  be  tbe  authorised  agent  of  the 
plaintiff,  and  that  in  pursuance  of  this  em- 
ployment, after  a  careful  Investigation  of 
the  matter,  Mr.  Andrews,  In  good  faith,  ac- 
cepted from  tbe  defendant  the  sum  of  $30  as 
"payment  in  full"  of  the  plaintiffs  claim,  and 
forwarded  a  check  for  that  amount  to  the 
plaintiff.  But  the  plaintiff  repudiated  this 
settlement,  and  returned  the  check  to  Mr. 
Andrews,  with  directions  to  restore  tbe  mon- 
ey to  the  defendant    The  defendant,  how 
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ever,  declined  to  accept  it,  when  thus  ten- 
dered to  him.  After  the  lapse  of  a  year  and 
a  half  the  plaintiff  employed  other  counsel  to 
commence  this  suit.         . 

It  is  provided  by  section  45  of  chapter  82 
of  the  Revised  Statutes  that  "no  action  shall 
be  maintained  on  a  demand  settled  by  a 
creditor,  or  his  attorney  Intrusted  to  collect 
it,  in  full  discharge  thereof,  by  the  receipt 
of  money  or  other  valuable  consideration, 
however  small."  It  was  not  controverted 
that  Mr.  Andrews  drew  $30  In  money  on  the 
check  received  from  the  defendant,  and  that 
In  accordance  with  the  terms  of  the  receipt 
given  to  the  defendant  at  the  time,  this  pay- 
ment was  mutually  understood  to  be  an  ex- 
tinguishment of  the  whole  debt.  If.  there- 
fore, Mr.  Andrews  was  the  plaintiff's  attor- 
ney "intrusted  to  collect  the  demand,"  It  had 
been  settled,  and  this  action  subsequently 
brought  upon  it  could  not  be  maintained, 
whether  the  prior  payment  of  $30  alleged  to 
have  been  made  to  Roberts  had  in  fact  been 
made  or  not.  The  question  for  the  Jury, 
therefore,  was  not  whether  Mr.  Andrews 
had  special  authority  to  compromise  the 
claim,  but  whether  he  was  the  plaintiff's  "at- 
torney intrusted  to  collect  it";  not  whether 
he  exceeded  his  authority,  but  whether  he 
had  any  authority  at  all  from  the  plaintiff. 

Upon  this  branch  of  the  case  the  presiding 
Judge  instructed  the  jury  as  follows:  "It 
was  claimed  by  the  defendant  at  the  outset 
that  the  whole  bill  had  been  paid;  that  thir- 
ty dollars  was  paid  to  Mr.  Roberts,  the  agent 
of  the  plaintiff;  and  that  thirty  dollars  more 
was  paid  by  check  to  Mr.  Andrews,  an  at- 
torney for  the  plaintiff.  But  in  order  to 
show  that  a  payment  to  an  agent,  or  one 
who  is  claimed  to  be  the  agent,  was  a  pay- 
ment to  the  principal,  it  was  necessary  to 
show  that  the  agent  bad  authority  to  make 
such  settlement;  and  in  this  case,  inasmuch 
as  the  defendant's  proof,  in  my  opinion,  fell 
snort  of  showing  authority  on  the  part  of 
Mr.  Andrews  to  collect  the  bill,  and  the 
evidence  showing  that  whatever  he  did  as 
the  agent  and  attorney  of  the  plaintiff  was 
repudiated  by  the  plaintiff,  and  he  was  re- 
quested to  return  the  check,  I  have  excluded 
testimony  upon  that  point,  as  insufficient  to 
show  that  Mr.  Andrews  had  in  fact  authori- 
ty from  the  principal  to  accept  payment  in 
the  way  testified  to  by  him.  So  that  is  laid 
out  of  the  case." 

The  plaintiff  had  employed  four  different 
traveling  agents,  who  successively  visited 
the  defendant's  place  of  business,  in  Gardi- 
ner, during  the  two  years  prior  to  the  alleged 
settlement  of  this  claim;  but  neither  Mr.  An- 
drews nor  the  defendant  was  able  to  state 
the  name  of  the  person  who  left  the  claim 
In  question  in  Mr.  Andrews'  office  for  collec- 
tion. It  Is  In  evidence,  however,  that  on  the 
day  the  claim  was  left  with  Mr.  Andrews  a 
man  appeared  in  the  defendant's  place  of 
business,  in  Gardiner,  acting  as  the  plain- 
tiff's agent  for  the  collection  of  bills;    and 


it  subsequently  appears  from  the  description 
of  this  man  given  by  the  defendant,  and  the 
description  by  Mr.  Andrews  of  the  man  who 
employed  him  to  collect  the  bill,  that  the 
two  agents  were  one  and  the  same  person. 
He  had  in  his  possession  the  necessary  data 
to  enable  him  to  make  a  correct  statement  of 
the  defendant's  account,  together  with  other 
bills  of  the  plaintiff  against  other  parties, 
and  such  printed  bill  beads  as  were  uniform- 
ly furnished  by  tbe  plaintiff  to  his  agents. 
E.  F.  Cloran,  the  plaintiff's  son  and  book- 
keeper, who  was  himself  a  traveling  sales- 
man for  the  plaintiff  at  one  time,  testified 
that  their  agents  were  authorized  to  collect 
bills,  but  not  to  settle  for  less  than  the  face 
of  the  bills  witltout  special  permission  from 
the  house.  It  further  appears  from  the  tes- 
timony of  this  witness  and  of  F.  J.  Roberts 
that  it  was  in  tbe  usual  course  of  the  busi- 
ness for  the  plaintiff's  agents  to  employ  an 
attorney  at  law  to  enforce  the  collection  of 
doubtful  or  disputed  claims.  Mr.  Andrews 
testified  that  he  received  one  letter,  If  not 
two,  directly  from  the  plaintiff's  house,  but 
had  .been  unable  to  find  either  of  them  after' 
careful  search,  and  gave  his  recollection  of 
the  contents  of  one  of  them  as  follows:  "I 
think  the  contents  were  that  they  declined 
to  accept  any  such  settlement  as  I  had  made 
in  tbe  matter,  and  wished  me  to  return  tbe 
money  to  Mr.  Houlehan  and  bring  action  on 
the  case." 

In  view  of  the  existing  method  of  effecting 
sales  and  making  collections  by  the  aid  of 
traveling  salesmen,  and  the  mutual  confi- 
dence that  underlies  the  established  customs 
i  and  usages  in  all  departments  of  modern 
I  mercantile  life,  few  business  men  would  hes- 
I  itate  to  act  upon  the  presumption,  created  by 
!  the  facts  and  circumstances  above  stated, 
that  the  person  who  intrusted  the  bill  to  Mr. 
Andrews  for  collection  was  tbe  plaintiff's 
duly-authorized  agent.  The  contents  of  the 
letter  received  by  the  attorney  directly  from 
the  plaintiff's  house  show  a  clear  and  dis- 
tinct recognition  by  the  plaintiff  of  the  at- 
torney's general  authority  to  collect  the  bill, 
with  further  directions  to  commence  an  ac- 
tion upon  It.  If  this  evidence  was  not  suffi- 
cient to  require  the  court  to  submit  to  the 
jury  the  question  whether  Mr.  Andrews  was 
the  "plaintiff's  attorney  intrusted  to  collect 
the  bill."  we  think  the  corroboration  afford- 
ed by  the  newly-discovered  evidence  should 
render  it  sufficient.  Since  tbe  trial  both'  Mr. 
Andrews  and  the  defendant  have  seen  anil 
conversed  with  the  person  who  on  the  same 
day  called  at  the  defendant's  place  of  busi- 
ness and  left  tbe  bill  In  question  with  Mr. 
Andrews  for  collection,  and  identified  him. as 
Homer  Bush,  who,  according  to  tbe  testi- 
mony of  E.  F.  Cloran,  was  then  the  plain- 
tiff's authorised  agent.  We  think  the  de- 
fendant is  entitled  to  have  a  Jury  pass  upon 
this  evidence,  In  connection  with  tbe  other 
evidence  Introduced  at  tbe  trial  tending  to 
show  that  the  settlement  of  the  demand  In 
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suit  was  made  by  the  plaintiff's  "attorney 
intrusted  to  collect  it,"  and  that  the  entry 
should  be: 
Motion  sustained.     New  trial  granted. 


GRAND    TRUNK    RY.    OF    CANADA    v. 
BOARD   OF    COM'RS  OF  CUMBER- 
LAND COUNTY. 
(Supreme  Judicial  Coiut  of  Maine.    Not  29, 
1895.) 

KaILUOADS — COD.NTT    COMMISSIONKHS—  R.BFJSAL    OF 

Statute — Ernccr. 

1.  Whenever  the  jurisdiction  of  a  tribunal 
over  any  subject-matter  depends  wholly  upon  a 
statute,  a  new  act  repealing  the  statute,  or  so 
amending  it  as  to  transfer  the  jurisdiction  to 
another  tribunal,  without  any  reservation  as  to 
proceedings  then  pending,  will  have  the  effect  to 
invalidate  all  such  proceedings,  at  whatever  stage 
they  may  have  arrived.  If  final  decision  has 
not  been  rendered,  or  final  relief  granted,  before 
the  amendatory  act  went  into  effect,  it  cannot  be 
rendered  or  granted  after  the  amendatory  act. 

2.  A  petition  to  the  county  commissioners, 
under  Rev.  St  c.  51,  §  34,  for  gates  at  railroad 

.  crossings,  is  not  an  "action,"  within  the  meaning 
of  Rev.  St.  c.  1,  §  5. 

3.  On  petition  of  the  municipal  officers  of 
Pownal,  the  countv  commissioners  of  Cumber- 
land county  adjudged  that  a  flagman  was  neces- 
sary at  the  intersection  of  the  railway  with  a  cer- 
tain highway  in  that  town.  But  by  an  amend- 
ment to  the  statute  whioh  took  effect  after  the 
hearing  before  the  commissioners,  and  prior  to 
their  decision,  jurisdiction  of  the  subject-mat- 
ter embraced  in  the  petition  was  taken  from  the 
county  commissioners,  and  conferred  upon  the 
railroad  commissioner",  without  any  saving 
clnuse  respecting  proceedings  then  pending. 
Held,  that  the  amendment  to  the  act  invalidat- 
ed the  decision  of  the  county  commissioners  sub- 
sequently rendered. 

(Official.) 

Petition  by  the  Grand  Trunk  Railway  of 
Canada  against  the  board  of  county  commis- 
sioners of  Cumberland  county  for  certiorari. 
Writ  awarded. 

A.  A.  Strout  and  C.  A.  flight,  for  petition- 
ers.   C.  A.  True,  Co.  Arty.,  for  respondents. 

WHITEHOUSE,  J.  On  the  14th  day  of 
February,  1893,  the  municipal  officers  of 
Pownal  presented  to  the  county  commission- 
ers of  Cumberland  county  a  petition  based  on 
section  34  of  chapter  51  of  the  Revised  Stat- 
utes, representing  that  public  safety  required 
the  maintenance  of  gates  across  a  highway 
In  that  town,  at  its  intersection  with  the 
Grand  Trunk  Railway,  and  asking  for  a  de- 
cision upon  the  reasonableness  of  such  re- 
quest. The  petition  was  entered  at  a  term 
of  the  court  of  county  commissioners  bolden 
on  the  21st  day  of  February,  1893.  A  hear- 
ing thereon  was  had  on  the  5th  day  of  April, 
1893,  and  on  the  5th  day  of  June,  following, 
the  county  commissioners  adjudged  and  de- 
cided that  a  flagman  at  the  crossing  In  ques- 
tion was  neo-ssary  for  the  public  safety,  and 
ordered  the  railway  company  to  station  a 
flagman  there. 


The  railroad  company  now  prays  for  a  writ 
of  certiorari,  alleging  as  cause  for  error,  inter 
alia,  that  the  county  commissioners,  at  the 
time  of  rendering  ♦this  decision,  on  the  5th 
day  of  June,  1893,  had  no  jurisdiction  of  the 
subject-matter  embraced  in  their  adjudica- 
tion, and  that  they  acted  entirely  without 
authority  of  law. 

It  is  not  In  controversy  that  when  the  orig- 
inal petition  was  pr^ented,  and  at  the  time 
the  hearing  thereon  was  held,  on  the  5th  day 
of  April,  the  county  commissioners  bad  ju- 
risdiction of  the  subject-matter  by  virtue  of 
section  34.  c.  51,  of  the  Revised  Statutes, 
above  cited.  But  that  section  was  amended 
by  chapter  205  of  the  Public  Laws  of  1893. 
by  tbe  substitution  of  the  word  "railroad" 
for  the  word  "county,"  in  tbe  fifth  line  there- 
of. Thus  jurisdiction  of  the  subject-matter 
embraced  in  these  proceedings  was  taken 
from  the 'county  commissioners,  and  confer- 
red upon  the  railroad  commissioners,  with- 
out any  saying  clause  respecting  proceedings 
then  pending.  This  amendatory  act  of  1893 
took  effect  on  the  28th  day  of  April,  after  the 
hearing  on  the  petition  in  question  before 
the  county  commissioners,  but  prior  to  their 
decision,  on  the  5tb  day  of  June. 

It  is  a  well-established  and  familiar  rale  of 
law  that,  whenever  the  jurisdiction  of  a  tri- 
bunal over  any  subject-matter  depends  whol- 
ly upon  a  statute,  a  new  act  repealing  the 
statute,  or  so  amending  It  as  to  transfer  the 
Jurisdiction  to  another  tribunal,  without  any 
reservation  as  to  proceedings  then  pending, 
will  have  tbe  effect  to  invalidate  all  such  pro- 
ceedings, at  whatever  stage  they  may  have 
arrived.  If  final  decision  has  not  been  ren- 
dered, or  final  relief  granted,  before  the 
amendatory  act  went  Into  effect,  it  cannot  be 
after.  Williams  v.  Commissioners,  35  Me. 
345;  County  Com'rs,  Petitioners.  30  Me.  221; 
Inhabitants  <-f  Mochawhoc  Plantation  v. 
Thompson,  36  Me.  365;  South  Carolina  v. 
Galllard.  101  U.  S.  433;  EndL  Intern.  St. 
I  479. 

It  is  true  that  section  5,  c.  1,  Rev.  St,  pro- 
vides that  "actions  pending  at  the  time  of  the 
IwRsage  or  repeal  of  an  act  are  not  affected 
thereby";  but  the  word  "actions,"  in  this 
statute,  does  not  Include  a  petition  pending 
before  tbe  county  commissioners,  founded  on 
section  34  of  chapter  51,  such  as  is  here  nnder 
consideration.  Tbe  amendatory  act  of  1898 
cannot  have  simply  a  prospective  operation, 
like  some  new  positive  enactment,  for  the 
effect  of  the  amendment  was  to  repeal  one 
provision  and  substitute  another.  Inhabit- 
ants of  Webster  v.  County  Com'rs.  63  Me. 
29,  64  Me.  434.  See,  also.  County  Com'rs, 
Petitioners,  30  Mt.  221;  Belfast  v.  Fogler.  71 
Me.  403. 

On  the  5th  day  of  June,  1893,  tbe  county 
commissioners  had  no  jurisdiction  of  the  sub- 
ject-matter in  question,  and  their  adjudica- 
tion was  without  authority  of  law. 

Writ  of  certiorari  to  issue. 
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HATTIN  t>.  CHASE. 


HATTIN  t.  CHASE. 

(Supreme  Judicial  Conr*  of  Maine.    Dec.  14, 

1895.) 

COSTRACT— PkhFOKMANCE— WaIVBR— DAMAGES. 

1.  The  plaintiff  claimed  a  balance  due  for 
constructing  a  drain  across  the  defendant's  farm 
tinder  a  general  contract  to  "dig  a  drain  two 
feet  wide,  two  feet  deep,  and  fill  it  full  of  rocks, 
at  one  dollar  per  rod."  Held,  that  if  the  contract 
had  been  as  claimed  by  the  plaintiff,  the  law 
would  imply  an  undertaking  on  his  part  to 
perform  the  work  in  a  reasonably  workmanlike 
manner,  having  regard  to  the  general  nature  and 
situation  of  the  drain  and  the  purpose  for  which 
it  waa  manifestly  designed;  and  it  is  an  equally 
well-settled  rule  that  under  such  circumstances 
the  defendant,  in  the  same  action,  is  entitled  to 
hare  deducted  from  the  contract  price,  by  way  of 
recoupment,  all  damages  arising  from  a  disregard 
of  the  obligations  imposed  by  law  in  the  per- 
formance of  the  contract,  as  well  as  those  occa- 
sioned by  a  violation  on  the  part  of  the  plaintiff 
of  the  express  terms  of  the  contract. 

2.  Whether  there  waa  a  waiver  by  the  de- 
fendant of  all  objections  to  the  drain  arising 
from  the  plaintiffs  unskillful  and  defective  per- 
formance of  the  work  is  a  question  of  fact  for 
the  jury,  to  be  determined  with  reference  to  the 
intention  of  the  defendant,  the  subject-matter 
of  the  contract,  and  all  the  facts  and  circumstan- 
ces disclosed  by  the  evidence.  It  was  not  claim- 
ed that  the  defendant's  continued  possession  of 
the  farm  during  the  winter  was  any  evidence  of 
such  waiver.  Held,  that  an  instruction  to  the 
jury  that  the  partial  payment  of  $50  on  account 
of  the  work,  made  even  with  full  knowledge  of 
the  defects  In  the  drain,  must  be  deemed,  as  a 
matter  of  law,  to  be  a  waiver  of  all  objections 
to  it,  and  a  final  acceptance  of  the  work,  is  er- 
roneous. 

3.  A  partial  payment  under  such  circumstan- 
ces would  be  competent  evidence  to  be  considered 
by  the  jury  in  connection  with  all  the  other 
facts;  but  it  would  by  no  means  be  conclusive, 
and  under  some  circumstances  would  obviously 
have  very  alight  tendency  to  establish  such  a 
proposition.  A  dissatisfied  party  often  makes 
only  a  partial  payment  for  the  specific  purpose  of 
protecting  his  rights  under  a  contract  by  thus 
reserving  an  opportunity  to  assert  a  claim  for 
damages  for  imperfect  performance. 

(Official.) 

Exceptions  from  superior  court,  Kennebec 
county. 

Assumpsit  by  Wilson  M.  Hnttln  against 
Flora  M.  Chase.  There  was  a  verdict  for 
plaintiff,  and  defendant  brings  exceptions. 
Sustained. 

H.  M.  Heath  and  C.  L.  Andrews,  for 
plantiff.    Li.  T.  Carleton,  for  defendant. 

WHITEHOUSE,  J.  This  is  an  action  of 
assumpsit  to  recover  a  balance  alleged  to  be 
due  from  the  defendant  for  tbe  construction 
of  a  drain  on  her  farm. 

It  was  not  in  controversy  tbat  tbe  plaintiff 
dug  a  drain  91  rods  long  across  the  defend- 
ant's land,  and  filled  it  with  stones,  under 
an  oral  contract  by  which  he  was  to  receive 
a  compensation  of  one  dollar  per  rod,  and 
that  in  March  following  the  completion  of 
the  work  in  December  he  received  from  the 
defendant  the  sum  of  $50  in  part  payment 
therefor.  At  the  trial  the  defendant  claimed 
that  by  the  express  terms  of  the  contract 
tbe  plaintiff  engaged  to  construct  a  "good 


nice  drain,  two  feet  wide  and  two  feet  deep, 
and  lay  an  under-drain,  and  fill  it  with  suit- 
able rocks,  and  build  it  in  a  workmanlike 
manner";  but  contended  that  tbe  contract 
was  disregarded  by  tbe  plaintiff,  and  that 
the  work  was  so  defectively  and  imperfectly 
done  that  the  drain  was  practically  unserv- 
iceable, and  that  the  payment  of  $50  was 
greatly  In  excess  of  tbe  value  of  tbe  drain 
as  it  was  in  fact  constructed.  The  defend- 
ant further  contended  tbat  she  never  accept- 
ed the  work,  and  never  intended  to  waive 
any  of  her  rights  under  the  contract;  and  it 
is  not  stated  that  there  was  any  evidence  of 
an  acceptance  or  waiver  unless  the  part  pay- 
ment of  $50,  and  her  continued  possession  of 
the  farm  during  the  winter,  can  be  deemed 
such  evidence.  It  was  not  claimed,  how- 
ever, tbat  mere  occupation  of  the  farm  would 
amount  to  an  acceptance. 

Upon  this  branch  of  the  case  the  presid- 
ing judge  instructed  the  jury  as  follows:  "If 
that  fifty  dollars  had  been  paid  with  the  full 
knowledge  of  the  defendant  as  to  the  man- 
ner in  which  the  drain  was  constructed,  it 
would  be  an  acceptance  of  the  drain  as  built, 
and  would  be  a  waiver  of  a  giving  up  of 
any  objection  that  the  defendant  might 
have  had  as  to  the  construction  of  the  drain, 
and  he  would  be  liable  to  pay  the  balance  for 
Its  construction.  *  *  *  So  I  say  that  if 
she  or  her  agent  knew  precisely  how  the 
drain  was  constructed  at  the  time  that  fifty 
dollars  was  paid,  and  no  objection  was  made, 
it  was  an  acceptance."  Subsequently  the  pre- 
siding judge  read  an  Instruction,  requested 
by  the  defendant,  to  the  effect  that  it  was  in- 
cumbent upon  tbe  plaintiff  to  prove  a  sub- 
stantial performance  of  his  part  of  the  con- 
tract to  enable  him  to  recover,  and  that,  if  he 
failed  to  do  this,  he  was  not  entitled  to  re- 
cover; and  said  to  the  jury:  "I  will  give  you 
that  In  connection  with  what  I  have  already 
said  to  you  as  to  waiver  and  acceptance." 

The  testimony  was  conflicting  in  regard  to 
the  precise  terms  of  the  contract,  the  plain- 
tiff claiming  that  his  agreement , was  a  gen- 
eral one  to  "dig  a  drain  two  feet  wide  and 
two  feet  deep,  and  fill  it  full  of  rocks,  at  one 
dollar  per  rod,"  without  any  express  provi- 
sion as  to  the  manner  of  building  it,  or  the 
quality  of  tbe  work.  But  this  issue  is  not 
involved  in  the  decision  of  the  question  of 
law  presented  by  the  Instructions  given,  for  it 
is  an  elementary  principle  that,  If  the  con- 
tract had  been  as  claimed  by  the  plaintiff, 
tbe  law  would  imply  an  undertaking  on  his 
part  to  perform  the  work  in  a  reasonably 
workmanlike  manner,  having  regard  to  the 
general  nature  and  situation  of  the  drain  and 
the  purpose  for  which  it  was  manifestly  de- 
signed. As  stated  by  Mr.  Bishop:  "Tbe  law. 
interpreting  the  contract,  adds  to  its  general 
words,  in  tbe  absence  of  special  ones,  or  of 
special  facts  controlling  the  particular  case, 
his  promise  to  bring  to  the  work  ordinary 
skill  and  capacity,  together  with  integrity 
therein  and  faithfulness  to  the  interests  of 
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his  employer."  Bisb.  Cont.  I  1416.  And  it 
Is  equally  well  settled  and  familiar  law  that 
under  such  circumstances  the  defendant.  In 
the  same  action,  is  entitled  to  have  deducted 
from  the  contract  price  by  way  of  recoupment 
all  damages  arising  from  a  disregard  of  the 
obligations  imposed  by  law  in  the  perform- 
ance of  the  contract,  as  well  as  those  occa- 
sioned by  a  violation  on  the  part  of  the  plain- 
tiff of  the  express  terms  of  the  contract 
"Whatever  the  nature  of  the  contract,  how- 
ever numerous  or  varied  the  stipulations, 
*  *  *  and  whether  they  are  ail  written  or 
only  partly  written,  or  partly  expressed  and 
partly  implied,  the  range  of  the  right  of  re- 
coupment is  coextensive  with  the  duties  and 
obligations  of  die  parties,  respectively,  both 
to  do  and  forbear,  as  well  those  imposed  nrst 
by  the  language  of  the  contract  as  those 
which  subsequently  arise  out  of  It  In  the 
course  of  its  performance.  It  extends  to  dam- 
ages resulting  from  negligence  where  care, 
activity,  and  diligence  are  required,  and  from 
Ignorance  where  knowledge  and  skill  arc  re- 
quired." 1  Suth.  Dam.  279.  See,  also.  Wat. 
Set-Off,  c.  10  ("Recoupment")  §|  458-465;  Aus- 
tin v.  Foster,  9  Pick.  341;  Cota  v.  Mishow,  62 
Me.  124. 

In  the  case  at  bar  the  defendant  was  en- 
titled to  have  the  plaintiff's  compensation  ad- 
justed with  reference  to  the  terms  of  the 
agreement,  which  she  claims  was  never  re- 
pudiated or  broken  by  her.  But  she  received 
the  benefit  of  the  services  performed  under 
the  agreement,  and,  although  the  plaintiff  may 
nave  failed  to  construct  and  complete  the 
drain  according  to  the  obligations  imposed  by 
the  terms  of  the  agreement  and  created  by  the 
law,  yet,  if  be  endeavored  in  good  faith  to 
perform,  and  did  substantially  perform,  the 
agreement,  he  was  entitled  to  recover  for  his 
services  the  contract  price,  after  deducting  so 
much  as  they  were  worth  less  on  account  of 
such  imperfect  performance  of  the  contract. 
White  v.  Oliver,  36  Me.  92,  and  authorities 
cited;  Morgan  v.  Heller,  68  Me.  131;  Uleason 
v.  Smith,  9*  Cush.  484;  Moulton  v.  McOwen, 
103  Mass.  587.  Or,  as  the  rule  is  often  stated 
with  less  practical  accuracy,  he  is  entitled  to 
recover  the  fair  value  of  his  services,  having 
regard  to  and  not  exceeding  the  contract  price 
after  deducting  the  damages  sustained  by  the 
defendant  on  account  of  the  breach  of  the 
stipulations  in  the  contract.  Blood  v.  Wilson, 
141  Mass.  25,  6  N.  E.  362;  Powell  v.  Howard, 
109  Mass.  192. 

Whether  there  had  been  a  waiver  by  the 
defendant  of  all  objections  to  the  drain  arising 
from  the  plaintiff's  unskillful  and  defective 
performance  of  the  work  was  a  question  of 
fact  for  the  jury,  to  be  determined  with  ref- 
erence to  the  Intention  of  the  defendant,  the 
subject-matter  of  the  contract,  and  all  the 
facts  and  circumstances  disclosed  by  the  evi- 
dence. The  instruction  that  a  partial  pay- 
ment for  the  work,  made  even  with  full 
knowledge  of  the  defects  in  the  drain,  must 
be  deemed  as  a  matter  of  law  to  be  a  waiver 


of  all  objection  to  the  drain,  and  a  final  ac- 
ceptance of  the  plaintiffs  work,  was  clearly 
erroneous.    A  partial  payment,  made  with  full 
knowledge  of  the  condition  of  the  work,  and 
without  objection  to  It,  would  be  competent 
evidence  for  the  consideration  of  the  jury,  in 
connection  with  all  the  other  facts  and  circum- 
stances, as  having  some  tendency  to   show 
such  waiver  and  acceptance;  but  it  would  by 
no  means  be  conclusive,  and,  under  some  cir- 
cumstances, would  obviously  have  very  slight 
tendency  to  establish  such  a  proposition.      A 
dissatisfied  party  often  makes  only  a  partial 
payment,  and  withholds  a  balance  for  the  spe- 
cific purpose  of  protecting  his  rights  under  a 
contract  by  thus  reserving  an  opportunity  to 
assert  a  claim  for  damages  for  Imperfect  per- 
formance.    It  was  a  misdirection  to  instruct 
the  jury  that  a  partial  payment,  made  even 
under  the  circumstances  stated,  was  ipso  fac- 
to such  an  acceptance  and  waiver  as  would 
preclude  the  defendant  from  claiming  dam- 
ages by  way  of  recoupment  for  violation  of 
the  contract  on  the  part  of  the  plaintiff.    Da- 
vis v.  School  Dist.,  24  Me.  349;  Andrews  v. 
Portland,  35  Me.  475;  White  v.  Oliver,  36  Me. 
92;    Moulton    v.    McOwen,    103    Mass.    587; 
Flannery  v.  Rohrmayer,  46  Conn.  558;    Bat- 
ton  v.  Russell,  55  Mich.  478,  21  N.  W.  899. 
Exceptions  sustained. 


CITY   OF  GARDINER  v.   INHABITANTS 

OF  MANCHESTER. 

(Supreme  Judicial  Court  of  Maine.    Jan.  10, 

1896.) 

Pauper— Collusive  Marriage— Minor  Children 

—  Settlement. 

1.  A  marriage  U  valid  without  any  certifi- 
cate of  intention  being  obtained  as  required  by 
law,  when  solemnized  by  a  duly -authorized  mag- 
istrate. 

2.  A  female  pauper,  having  a  settlement  in 
Manchester,  was  married  in  1878 -to  a  pauper 
having  a  settlement  in  Gardiner.  Held,  that  un- 
der the  statute  then  in  force  (Rev.  St.  1871,  c 
24,  {  1),  if  the  marriage  was  collusive,  for  the 
purpose  of  changing  the  settlement  of  the  wife, 
and  so  inoperative  for  that  purpose,  the  children 
would  take  the  settlement  of  the  husband. 

3.  The  pauper  status  of  the  children  of  that 
marriage  is  determined  by  the  law  aa  it  stood  at 
the  date  of  the  marriage. 

Held  that  the  father's  settlement  being  in 
Gardiner,  the  children,  who  were  then  minors, 
and  who  were  born  illegitimate  before  the  mar- 
riage, having  become  legitimate  by  the  subse- 
quent marriage,  and  those  born  subsequently. 
had  their  pauper  settlement  in  Gardiner,  by  der- 
ivation from  the  father. 

Held,  that  the  evidence  fails  to  establish  the  al- 
legation that  the  marriage  was  procured  to 
change  the  wife's  setth-ment.  She  therefore 
took  her  husband's  settlement,  which  was  in 
Gardiner. 

•  4.  Houltor.  v.  Ludlow.  73  Me.  583,  affirmed. 

(Official.) 

Report  from  supreme  judicial  court,  Ken- 
nebec county. 

Assumpsit  by  the  city  of  Gardiner  against 
the  inhabitants  of  Manchester  to  recover  for 
pauper  supplies.     Judgment  for  defendants. 
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W.  C.  Atkins,  city  solicitor,  A.  M.  Spear 
id  W.  D.  Whitney,  for  plaintiff.  H.  M. 
eath  and  C.  L,  Andrews,  for  defendants. 

STROUT.J.  Action  foi  pauper  supplies  fur- 
shed  to  Elizabeth  M.  Hutchinson  and  her 
>ven  minor  children.  The  contention  is 
hether  the  pauper  settlement  was  In  Gard- 
er  or  Manchester.  It  is  admitted  that  on 
ine  28,  1878,  Elizabeth  M.  Howard  had  a 
tuper  settlement  in  Manchester;  and  George 
Hutchinson,  a  pauper  settlement  in  Gard- 
en On  that  day  the  parties  were  mar- 
ed.  They  had  previously  lived  together, 
id  children  had  been  born  of  that  cohabita- 
nt It  is  claimed  by  plaintiff  that  the  mar- 
age  was  procured  by  Isaac  N.  Wadsworth, 
len  chairman  of  defendant  town,  for  the 
irpose  of  changing  the  settlement  of  Eliza- 
>th  M.  Howard  from  Manchester  to  the 
>wn  in  which  her  husband  had  a  pauper 
'ttlement  It  appears  that  the  marriage 
as  solemnized  by  Mr.  Wadsworth  without 
ty  certificate  of  intention  of  marriage  be- 
ig  obtained  as  required  by  law,  and  he 
lereby  became  liable  to  the  penalty  provid- 
I  by  the  statute.  The  marriage,  however, 
as  valid.  Damon's  Case,  6  Me.  150;  Mil- 
»rd  v.  Worcester,  7  Mass.  55.  Its  only  in- 
rmity  was  in  its  effect  upon  the  pauper  set- 
?ment  of  the  wife.  The  marriage  occurred 
i  1878.  At  that  time  Rev.  St.  1871,  c.  24, 
1,  was  in  force.  That  statute  did  not  con- 
lin  the  clause  in  the  present  revision,  that 
no  derivative  settlement  is  acquired  or 
ranged  by  a  marriage  so  procured."  That 
ause  was  added  In  1883.  The  status  of  the 
tiildren,  as  to  settlement,  is  determined  by 
le  law  as  it  existed  at  the  date  of  the  mar- 
age.  At  that  time  a  marriage  procured  to 
hange  a  settlement  affected  only  the  set- 
ement  of  the  wife,  and  not  that  of  her 
lilldren  by  her  husband.  This  construction 
i  in  accordance  with  the  language  and  in- 
nt  of  the  statute  then  in  force.  It  has  been 
ipressly  so  held  by  this  court  in  Houlton 
.  Ludlow.  73  Me.  .*i83;  Mlnot  v.  Bowdoin, 
3  Me.  210. 

At  the  time  of  the  marriage  the  wife  had 
linor  children  by  Hutchinson.  The  subse- 
uent  marriage  made  these  children  legltl- 
mte,  and  gave  them  the  settlement  of  the 
ither.  Rev.  St  1871,  c.  24,  f  1,  cl.  3.  The 
liildren  born  subsequently  took  the  settle- 
lent  of  the  father,  by  Rev.  St.  1871,  c.  24, 
•1,  cl.  2,  and  Rev.  St  1883,  c.  24,  |  1,  cl.  2. 
be  father's  settlement  being  in  Gardiner, 
le  children,  who  were  then  minors,  and  who 
ere  born  before  the  marriage,  having  by  the 
ubsequent  marriage  become  legitimate,  and 
hose  born  subsequently,  had  their  pauper 
ettlenient  in  Gardiner,  by  derivation  from 
le  father.  The  two  children  born  since 
le  amendment  of  the  law  in  1883  are  unaf- 
>cted  by  that  amendment  The  pauper  sta- 
is  of  the  parents,  and  derivative  settlements 
F  their  children,  were  established  by  the 
iw  existing  at  the  date  of  the  marriage. 


The  pauper  settlement  of  the  wife  depends 
upon  the  question  whether  the  marriage  was 
procured  to  change  her  settlement  by  the 
agency  or  collusion  of  the  officers  of  Man- 
chester. If  not  then  she  took  the  settlement 
of  her  husband  (Rev.  St.  1871,  c.  24.  f  1,  cl. 
1),  if  he  bad  one  in  this  state.  He  did  then 
have  a  settlement  In  Gardiner. 

Was  the  marriage  fraudulently  procured? 
For  it  would  be  fraudulent,  if  procured  for 
the  purpose  of  changing  a  settlement.  Fraud 
is  never  presumed,  but  must  be  proved,  not 
ne-essarily  by  direct  and  positive  testimony, 
but  the  evidence  must  be  sufficient  to  satisfy 
the  mind  of  its  existence.  As  early  as  June, 
1870,  the  intention  of  marriage  between  the 
parties  was  duly  entered  In  the  clerk's  office 
of  Gardiner;  but  no  certificate  was  Issued, 
because  the  mayor  forbade  the  issue.  But 
no  proceeding  was  had  thereunder,  as  pro- 
vided by  Rev.  St.  1871,  c.  59,  §  8.  The  parties 
continued  to  live  together  as  husband  and 
wife  Ull  their  marriage,  in  1878.  Meantime 
children  had  been  born  to  them.  It  may  well 
be  that  the  mother  was  anxious  to  make  her 
children  legitimate  by  marriage,  and  to  es- 
cape a  possible  prosecution  for  illegal  cohab- 
itation, as  well  as  the  disgrace  attending  the 
illicit  connection.  She  is  the  only  witness 
who  testifies  to  the  circumstances  Inducing 
and  attending  the  marriage.  Wadsworth. 
the  Justice  who  solemnised  the  marriage.  !s 
dead.  Mrs.  Hutchinson  says  that,  prior  to 
the  marriage,  neither  Wadsworth,  nor  any 
other  town  officer  of  Manchester,  or  any  one 
from  Manchester,  had  ever  suggested  the 
marriage;  that  It  was  wholly  her  own  mat- 
ter; that  she  told  Wadsworth  she  wanted 
him  to  marry  them;  that  Gardiner  would 
not  give  her  a  certificate;  that  she  had  chil- 
dren, and  desired  to  be  married;  that  she 
did  not  ask  his  advice,  and  he  gave  none. 
Such  a  statement  would  appeal  strongly  to  a 
humane  man,  and  might  Induce  him  to  per- 
form the  marriage  service  without  a  certifi- 
cate, to  relieve  the  woman  from  disgrace,  and 
legitimatize  her  children,  notwithstanding 
the  statute  penalty.  She  was  not  then  a 
pauper.  And  Wadsworth,  even  If  he  knew 
of  this  statute,  could  very  well  have  done 
what  he  did,  without  thought  of  the  question 
of  settlement  of  one  not  then,  and  perhaps 
never  to  be.  a  pauper.  An  honest  and  hu- 
mane motive,  under  the  circumstances,  and 
the  Information  communicated  to  him,  is 
more  consistent  with  the  facts,  .than  a  dis- 
honest and  fraudulent  one. 

It  is  true  that  after  Wadsworth  had  been 
compelled  to  pay  a  fine  for  marrying  without 
a  clerk's  certificate  of  intention,  and  for  fail- ' 
ing  to  return  the  marriage  within  the  stat- 
ute period,  the  town  of  Manchester  reim- 
bursed him  his  outlay,  upon  tne  ground  that 
the  marriage  had  in  fact  transferred  the  set- 
tlement of  the  wife  from  Manchester  to  Gard- 
iner. And  It  is  strongly  argued  that  this  act 
of  the  town  is  indicative  of  a  previous  col- 
lusive and  fraudulent  act  on  the  part  of 
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Wadsworth  to  procun  the  marriage  for  that 
purpose.  But  the  act  of  the  town  is  equally 
consistent  with  an  honest  action  of  Wads- 
worth  In  marrying  the  parties,  and  the  sub- 
sequent knowledge  of  the  town  that  the  mar- 
riage did  In  fact  change  the  settlement  of  the 
wife,  and  thereby  relieved  the  town  from  a 
possible  or  probable  future  liability,  and  that, 
as  Wadsworth  had  been  subjected  to  loss,  it 
was  fair  for  the  town  to  indemnify  him.  It 
would  be  going  too  far  to  treat  this  act  of  the 
town  as  satisfactory  evidence  of  the  wrong- 
ful procurement  of  the  marriage,  in  the  ab- 
sence of  all  other  evidence,  and  contrary  to 
the  positive  testimony  of  Mrs.  Hutchinson 
that  neithet  he  nor  any  other  officer  of  Man- 
chester in  any  way  advised,  suggested,  or 
procured  the  marriage,  but  that  It  was  en- 
tirely her  own  act,  and  of  her  own  volition. 

In  Mlnot  v.  Bowdoin,  supra,  the  Jury  were 
instructed  that  "if  a  municipal  officer  of  the 
town  made  use  of  the  facts  of  the  situation, 
either  by  way  of  advice,  argument,  persua- 
sion, or  Inducement,  made  use  of  any  means 
to  induce  the  marriage  for  the  purpose  of 
changing  the  settlement,  in  such  a  sense 
that  but  for  suoh  act  of  the  municipal  officer 
the  marriage  would  not  have  taken  place, 
•  •  *  then  the  marriage  was  procured  by 
agency  of  the  municipal  officer  to  change  the 
settlement."  Of  this  instruction  this  court 
said,  "It  determines  what  is  required  to  in- 
validate such  marriage,  so  far  as  relates  to 
the  settlement  of  a  pauper,  and,  by  necessary 
and  obvious  implication,  negatives  the  idea 
that  the  mere  honest  giving  of  good  advice 
would  in  any  way  affect  such  settlement."  If 
Wadsworth  knew  the  marriage  would  change 
the  woman's  settlement,  at  the  time  be  per- 
formed the  marriage  ceremony,  such  knowl- 
edge would  not  bring  the  case  within  the 
statute.  To  have  that  effect,  something  must 
have  been  done,  by  word  or  act,  which  in- 
duced the  marriage,  and  without  which  it 
would  not  have  taken  place. 

Upon  the  evidence,  the  plaintiff  fails  to 
show  that  the  marriage  was  procured  to 
change  the  settlement.  It  follows  that  the 
wife  took  the  settlement  of  her  husband, 
which  was  in  Gardiner. 

The  case  comes  to  us  on  report,  and  there 
must  be  Judgment  for  defendants. 


SMITH  et  al.  v.  BLAKE. 

(Supreme  Judicial  Court  of  Maine.    .Tan.  8, 

1896.) 

Lease— Coxstroctiox— Parol  Evidence — 
Receipts. 

1.  The  meaning  and  construction  of  written 
contracts  is  to  be  ascertained  from  the  language 
used. 

2.  In  a  lease  which  reserves  an  annual  rent- 
al of  $2,700,  and  contains  a  covenant  of  the 
lessee  to  pa;  the  said  rental  in  equal  quarterly 
payments  of  $625  each,  the  erroneous  division 
of  the  reserved  rent  does  not  have  the  effect  to 
reduce  the  rent  to  $2,f>00.  Taken  as  a  whole, 
a  lease  thus  written  satisfactorily  shows  that  the 


rent  reserved  was  $2,700,  and  that  its  erroneous 
subdivision  into  quarters  was  merely  a  mathe- 
matical mistake. 

3.  Held,  that  parol  evidence  is  not  admissi- 
ble to  control  or  explain  the  provisions  of   the 
lease,  but  the  receipts  given  for  rent  are   open 
to  explanation. 
(Official.) 

Report  from  supreme  judicial  court,  Cum- 
berland county. 

Action  by  James  Hopkins  Smith  and  anoth- 
er against  Joseph  H.  Blake.  Case  reported. 
Judgment  for  plaintiffs. 

The  account  annexed  to  the  writ  is  as  fol- 
lows: 

Portland,  Me.,  September  1,  1894. 
Joseph  H.  Blake  to  James  Hopkins  Smith  and 

Henry  St.  John  Smith,  Dr. 
To  use  and  occupation  of  plaintiffs'  land, 
tenements,  and  messuages,  viz.  of  that 
portion  of  Widgery's  wharf,  with  the 
buildings  thereon,  in  said  Portland, 
owned  by  said  lessors,  together  with 
the  rights  of  way  thereto  pertaining, 
belonging  to  said  lessors,  from  the  23d 
day  of  August,  A.  D.  1892.  to  the  23d 
day  of  August,  A.  D.  1894.  at  $2,700 

per  annum,  as  per  written  lease $5,400 

Contra,  credit  by  cash.. ~ 5,000 

Balance  due $    400 

Interest  thereon  from  the  several  dates 
when  the  installments  thereon  became 
due,  as  per  written  lease,  to  date  of 
writ  25 

Total    $    425 

The  writ  was  dated  September  X,  1894. 
The  plea,  the  general  issue. 

The  plaintiffs  put  In  the  following  lease, 
and  stopped: 

"This  indenture,  made  the  twenty-third 
day  of  August  In  the  year  of  our  Lord  one 
thousand  eight  hundred  and  ninety-two,  wit- 
nessed):  That  James  Hopkins  Smith  of  tbe 
city,  county,  and  state  of  New  York,  and 
Henry  St.  John  Smith  of  Portland,  county 
of  Cumberland  and  state  of  Maine,  do  here- 
by lease,  demise,  and  let  unto  Joseph  H. 
Blake  of  Portland,  in  said  county  of  Cumber- 
land and  state  of  Maine,  that  portion  of 
'Widgery's  Wharf,'  so  called,  with  the  build- 
ings thereon,  situated  In  the  said  Portland, 
now  owned  by  the  said  lessors,  together  with 
the  rights  of  way  thereto  pertaining  belong- 
ing to  said  lessors,— the  premises  to  be  kept 
in  repair  by  said  lessors  in  such  manner  as 
In  their  Judgment  is  required.  To  hold,  for 
the  term  of  seven  years  from  the  twenty- 
third  day  of  August  In  the  year  of  our  Lord 
eighteen  hundred  and  ninety-two,  yielding 
and  paying  therefor  the  rent  of  twenty-sev- 
en hundred  dollars  per  annum.  And  the 
said  lessee  do  so  covenant  to  pay  the  said 
rent  in  equal  quarterly  payments  as  follows: 
Six  hundred  and  twenty-live  dollars  on  the 
twenty-third  day  of  each  November,  Febru- 
ary, May,  and  August,  during  the  whole  of 
said  term,  and  to  quit  and  deliver  np  the 
premises  to  the  lessors  or  their  attorney, 
peaceably  and  quietly,  at  the  end  of  the  term 
aforesaid,  in  as  good  condition  and  order- 
reasonable  use  aud  wearing  thereof,  loss  by 
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»,  or  Inevitable  accident  excepted— as  the 
lie  are  or  may  be  pat  into  by  the  said 
sor,  and  to  pay  all  water  rates,  and  not 
ke  or  suffer  any  waste  thereof.  And  that 
will  not  assign  or  underlet  the  premises, 
any  part  thereof,  without  the  consent  of 
!  lessors  in  writing,  on  the  back  of  this 
se.  And  the  lessors  may  enter  to  view 
1  make  improvement,  and  to  show  the 
■uiises  to  persons  wishing  to  hire  or  to  pur- 
lse,  and  to  expel  the  lessee,  if  he  shall  fail 
pay  the  rent  aforesaid,  whether  said  rent 
demanded  or  not,  or  if  he  shall  make  or 
Ter  any  strip  or  waste  thereof,  or  shall 
1  to  quit  and  surrender  the  premises  to  the 
sors  at  the  end  of  said  term,  in  manner 
>resaid,  or  shall  violate  nny  of  the  eov- 
mts  in  this  lease  by  said  lessee  to  be  per- 
med. 

And  it  is  further  agreed  that,  in  case  said 
?mises  shall  be  destroyed  or  damaged  by 
}  or  other  unavoidable  casualty,  so  that  the 
tue  shall  be  thereby  rendered  unfit  for  use 
d  habitation,  then,  and  in  such  case,  the 
it  hereinbefore  reserved,  or  a  just  and  pro- 
rtlonal  part  thereof,  according  to  the  na- 
re  and  extent  of  injuries  sustained,  shall 
suspended  or  abated  until  the  said  prem- 
»  shall  have  been  put  in  proper  condition 
•  use  and  habitation  by  the  said  lessors,  or 
ese  presents  shall  thereby  be  determined 
d  ended  at  the  election  of  the  said  lessors, 
their  legal  representatives. 
'And  It  is  further  agreed  that  the  premises 
all  not  be  occupied,  during  the  said  term, 
:  any  purpose  usually  denominated  'extra- 
znrdous,'  as  to  Are,  by  insurance  com- 
nies.    •    •    ••' 

r.  W.  Symonds,  D.  W.  Snow,  and  C.  S. 
>ok.  for  plaintiffs.  Seth  L.  Larrabee  and 
?lville  A.  Floyd,  for  defendant. 

miOUT.  .T.  On  the  23d  day  of  August,  1802, 
aintiffs  leased  defendant  certain  wharf 
operty  for  seven  years,  "yielding  and  pay- 
K  therefor  the  rent  of  twenty-seven  hun- 
ed  dollars  per  annum."  "And  the  said  les- 
e  do  so  covenant  to  pay  the  said  rent  in 
unl  quarterly  payments,  as  follows:  Six 
indred  and  twenty-five  dollars  on  the  twen- 
-third  day  of  each  November,  February, 
ay.  and  August  during  the  whole  of  said 
ini."  And  in  the  reddendum  the  lessors 
e  given  the  right  "to  expel  the  lessee  if  he 
all  fail  to  pay  the  rent  aforesaid."  And  In 
e  fire  clause  it  was  provided  that,  In  case 
loss  or  damage  by  lire,  "the  rent  herein- 
fore  reserved"  should  be  abated  or  suspend- 
I  until  the  premises  should  be  restored. 
he  question  is  whether  the  rent  under  the 
asp  is  $2,700  yearly,  or  $2,500,  the  amount 
'  four  quarterly  payments  of  $625  each. 
The  meaning  and  construction  of  written 
mtraets  is  to  be  ascertained  from  the  lan- 
M»Be  used.  Parol  testimony  may  be  ad- 
iitted  to  explain  a  latent  ambiguity,  but  not 
ie  patent  upon  the  terms  of  the  contract 
v.33A.no.l9— 63 


So  the  circumstances  in  which  the  parties 
were  placed  at  the  time  of  making  the  con- 
tract, and  collateral  facts  surrounding  it, 
may  be  shown.  1  Greenl.  Ev.  |  297.  Mere 
Inaccuracy  of  language  does  not  constitute 
an  ambiguity  of  either  class.  In  such  cases, 
parol  evidence  is  inadmissible  to  show  the 
Intention  of  the  parties.  The  language  of 
this  lease  is  explicit,  and  the  question  in  is- 
sue cannot  be  determined  from  parol  evi- 
dence of  what  was  said  and  done  at  the  time 
of  the  contract,  but  must  be  ascertained  from 
the  lease  Itself. 

In  a  letting  for  a  series  of  years,  the  lead- 
ing idea,  as  to  rent,  is  the  yearly  rental.  Its 
subdivision  into  frequent  payments  is  a  mat- 
ter of  mathematics,  and  a  secondary  subject 
of  thought.  It  Is  common  knowledge  that. 
In  the  great  majority  of  leases,  and  in  nego- 
tiations for  them,  the  rent  stated  and  talked 
about  is  the  yearly  rent  In  this  lease  the 
grant  is  made,  "yielding  and  paying  therefor 
the  rent  of  twenty-seven  hundred  dollars 
per  annum."  The  gross  yearly  sum  was 
clearly  in  the  minds  of  the  parties,  and  clear- 
ly stated.  The  tenant's  covenant  was  "to 
pay  the  said  rent  In  equal  quarterly  pay- 
ments." And  the  covenant  would  have  been 
complete  if  It  had  stopped  there.  And  in 
that  case,  no  doubt  could  have  existed  that 
the  rent  per  year  was  $2,700;  but  the  cove- 
nant proceeded,  unnecessarily,  to  add,  "As 
follows,  six  hundred  and  twenty-five  dollars" 
each  quarter.  This  unnecessary  addition, 
disagreeing  in  the  amount  with  the  rent  im- 
mediately before  reserved,  which  the  lessee 
covenanted  to  pay,  is,  manifestly,  a  clerical 
error.  It  is  to  be  construed  as  if  It  read, 
"The  tenant  covenants  to  pay  the  rent  re- 
served In  equal  quarterly  payments,  which 
are,  or  are  equal  to,  six  hundred  and  twenty- 
five  dollars  per  quarter."  If  such  was  the 
language,  there  could  be  no  doubt  that  the 
annual  rent  was  $2,700,  and  the  attempted 
division  into  quarters  was  simply  a  mathe- 
matical error,  which  should  be  rejected,  or 
corrected. 

"The  great  rule  for  the  interpretation  of 
written  contracts  is  that  the  Intention  of  the 
parties  must  govern.  This  intention  must  be 
ascertained  from  the  contract  Itself,  unless 
there  Is  an  ambiguity.  In  ascertaining  the 
meaning  of  the  parties,  as  expressed  in  the 
contract,  all  of  Its  parts  and  clauses  must  be 
considered  together,  that  it  may  be  seen  how 
far  one  clause  is  explained,  modified,  limited, 
or  controlled  by  the  others."  Applying  this 
rule,  it  appears  that  the  rent  reserved  In  the 
grant  was  $2,700;  that  the  tenant  covenanted 
to  pay  "the  said  rent  in  equal  quarterly  pay- 
ments"; that  In  the  reddendum  he  was  to  be 
expelled  If  he  failed  to  "pay  the  rent  afore- 
said"; and  in  the  fire  clause  the  stipulation 
is,  "the  rent  hereinbefore  reserved."  The 
rent  reserved  in  the  grant  was  $2,700.  The 
erroneous  division  of  that  rent  Into  four  parts 
cannot  modify  or  control  the  express  rent 
reserved  and  mentioned  in  the  grant,  the 
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reddendum,  and  the  fire  clause,  but  is  con- 
trolled by  them. 

But  it  is  said  that  the  parties,  by  their  acts, 
hare  given  a  construction  to  the  contract  in 
accordance  with  defendant's  construction. 
Such  acts,  if  done  understanding^,  with  full 
knowledge  of  all  the  facts,  are  sometimes  of 
controlling  force.  It  appears  that  six  quar- 
ters' rent,  at  the  rate  of  $625  each,  were  paid 
to  Henry  St  John  Smith,  one  of  plaintiffs, 
and  receipts  were  given  In  each  case  for  three 
months'  rent.  But  It  also  appears  that  the 
contract  for  lease  was  made  with  the  other 
plaintiff,  James  H.  Smith,  and  that  Henry 
was  not  familiar  with  its  terms.  Henry  says 
that,  at  one  time,  defendant  called  to  pay  the 
rent,  and  showed  him  the  lease,  folded  so  as 
to  show  the  $025  per  quarter,  but  not  to 
show  the  $2,700  reserved  rent;  and  that  he 
looked  at  it,  and,  supposing  it  to  be  right, 
accepted  the  money,  and  gave  the  receipt, 
which  defendant  had  previously  prepared. 
This  Is  denied  by  defendant,  though  he  ad- 
mits showing  Henry  the  lease;  Henry  not 
having  present  plaintiffs'  duplicate.  But,  in 
May,  1894,  when  defendant  offered  to  pay  the 
rent  to  Henry,  he  had  discovered  the  mis- 
take, and  declined  to  receive  the  money. 
The  matter  ran  along  till  August  23,  1894, 
when  defendant,  by  letter  to  plaintiffs,  pro- 
posed to  tender  $1,250,  two  quarters'  rent 
then  being  due,  unconditionally,  and  without 
prejudice  to  any  claims  plaintiffs  might  have 
for  any  larger  or  different  sum;  and,  on  Au- 
gust 27,  1894,  $1,250  was  paid  to  James,  and 
a  receipt  given  for  the  amount,  "on  account 
rent  due  under  written  lease."  Thereafter- 
wnrds  the  receipts  were  given  "on  account  of 
rent." 

Defendant  claims  that,  when  the  $1,250 
were  paid.  It  was  a  settlement  of  all  claims 
to  the  date  of  payment,  and  a  waiver  by 
agreement  of  any  claim  under  the  lease  for  a 
yearly  rent  in  excess  of  $2,500.  But  this 
claim  is  negatived  by  defendant's  letter  to 
plaintiffs,  of  August  23,  1894,  and  the  terms 
of  the  $1,250  receipt,  and  all  subsequent  re- 
ceipts. 

The  plaintiffs  are  men  of  large  affairs,  and 
It  is  not  difficult  to  understand  how  they 
might  be  misled  by  the  quarterly  amounts 
stated  in  the  lease.  Their  receipts  in  full 
for  several  quarters  are  open  to  explanation. 
Upon  all  the  evidence,  we  are  satisfied  that 
they  were  misled,  perhaps  by  a  lack  of  cau- 
tion, but  the  defendant  has  not  been  preju- 
diced thereby. 

"A  court  of  law  should  read  a  written  con- 
tract according  to  the  obvious  intention  of 
the  parties,  in  spite  of  clerical  errors  or  omis- 
sions which  can  be  corrected  by  perusing  the 
whole  Instrument."  Monmouth  Park  Ass'n 
v.  Wallis  Iron  Works,  55  N.  J.  Law,  132,  26 
Atl.  140. 

It  Is  the  opinion  of  the  court  that  the  rent 
reserved  by  this  lease  is  $2,700  per  annum, 
and  that  the  naming  of  $625  as  the  quarterly 
payments  Is  a  clerical  error,  which  should  be, 


and  is,  corrected  by  perusal  of  the  -whole 
lease.  The  suit  is  for  the  difference  between 
$2,500  per  annum,  which  has  been  paid,  and 
$2,700  per  annum,  which  should  have  been 
paid;  and  the  plaintiffs  are  entitled  to  re- 
cover it 
Judgment  for  plaintiffs. 


COOK  v.  MORRIS. 

(Supreme  Court  of  Errors  of  Connecticut    May 

28, 1895.) 

Demurrer— Pleadixu  Over — Motion   fob  Non- 
suit— Error  ix  Grantixo. 

1.  Where  a  demurrer  to  a  complaint  for  in- 
sufficiency is  overruled,  and  defendant  pleads  over 
denying  the  allegations  thereof,  he  cannot  on 
trial,  raise  the  question  of  the  sufficiency  of  the 
allegations  by  motion  for  nonsuit 

2.  A  demurrer  to  a  complaint  for  insuffi- 
ciency must  specify  the  reasons  why  it  is  insuf- 
ficient. 

3.  A  complaint  against  an  executor,  whose 
testator  died  in  1891.  for  $25,000  for  services 
performed  in  1876.  at  the  testator's  request,  in 
tutoring  and  procuring  the  graduation  of  a  law- 
student,  plaintiff's  classmate,  and  a  brother  of 
testator's  sister-in-law,  alleged  the  agreement 
performance  by  plaintiff,  and  demand  for  pay- 
ment; that  on  demand,  testator  said  he  had 
provided  payment  by  will;  that  plaintiff  relied 
thereon,  and  accepted  it  as  a  settlement,  and,  in 
consideration  thereof,  promised  to  and  did  for- 
bear suit  during  testator's  life  on  the  demand. 
On  trial  it  appeared  that  the  services  were  worth 
only  a  few  hundred  dollars;  that  the  only  motive 
suggested  was  testator's  desire  to  have  this  law 
student  for  his  private  lawyer;  that  this  student 
was  not  mentioned  in  the  will;  that  a  negotiation 
which  plaintiff  claimed  he  made  with  the  dean  of 
the  law  school  by  promising  an  endowment  from 
testator  to  the  school  was  denied  by  the  dean,  and 
consisted  simply  in  the  dean's  having  sent  for 
plaintiff  and  told  him  that  he  had  seen  the  testator 
and  the  arrangements  were  all  right,  and  that,  if 
the  recitations  of  the  student  were  all  right,  he 
would  be  graduated:  that  testator,  "an  honest 
man,  of  great  integrity,"  left  the  main  portion  of 
a  large  estate  to  charitable  uses,  bat  none  to  the 
law  school  or  plair'iff.  There  was  evidence  that 
testator,  on  the  student's  graduation  being  report- 
ed to  him,  embraced  plaintiff,  and  told  him  he  had 
made  a  codicil  to  his  will  giving  him  $25,000: 
that  the  only  communication  plaintiff  had  with 
testator  after  the  alleged  settlement  was  a  brief 
interview  shortly  before  his  death,  though  plain- 
tiff was  most  of  the  twirf  harassed  by  debts.  Htld 
error  to  grant  a  nonsuit  for  want  of  evidence  to 
support  the  issues  raised  by  denial  of  the  allega- 
tions of  the  complaint  or  because  the  evidence 
disclosed  the  improbability  of  the  facts  testified 
to. 

Andrews,  C.  J.,  dissenting. 

Appeal  from  superior  court.  New  Haven 
county;   Ralph  Wheeler,  Judge. 

Action  by  J.  Hazelton  Cook,  Jr.,  against 
Luzon  B.  Morris,  executor,  on  a  claim  against 
the  estate  of  defendant's  testator  for  services 
rendered  testator  in  tutoring  a  law  student. 
From  a  judgment  of  nonsuit  plaintiff  appeals. 
Reversed. 

Rufus  S.  Pickett  and  Daniel  Davenport,  for 
appellant.  John  W.  Ailing  and  James  H. 
Webb,  for  appellee. 

HAMERSLEY,  J.  This  is  an  appeal  from 
the  judgment  of  the  superior  court,  as  In  case 
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of  nonsuit  rendered  during  a  trial  to  the  Ju- 
ry, upon  the  motion  of  the  defendant,  and 
against  the  will  of  the  plaintiff,  after  the 
plaintiff  had  adduced  his  evidence  and  rested 
his  case.  As  the  record  does  not  disclose  the 
particular  reason  which  induced  the  court  be- 
low to  grant  the  motion,  we  will  consider 
such  grounds  of  nonsuit  as  apparently  might 
have  been  the  basis  of  the  court's  action: 

1.  Hie  claim  made  by  the  defendant  that 
there  is  no  evidence  to  gc  to  the  Jury  in  sup- 
port of  the  facts  put  in  issue  by  the  com- 
plaint and  answer,  in  connection  with  the 
claim  that  such  facts,  if  proved,  are  legally 
insufficient  to  support  any  cause  of  action. 
The  complaint  alleges  In  the  first  count  that 
one  Daniel  Hand  died  December  17,  1891, 
leaving  a  will,  by  which  the  defendant  was 
appointed  his  executor;  that  the  -will  was  du- 
ly proved  February  8,  1892,  and  the  defend- 
ant thereupon  duly  qualified  as  such  execu- 
tor, but  that  said  will  contained  no  provision 
for  the  payment  of  the  sum  of  $25,000,  or  any 
part  thereof,  to  the  plaintiff;  that  said  Hand 
did  not  In  his  lifetime  pay  said  sum,  nor  any 
part  thereof,  to  the  plaintiff;  that  the  plain- 
tiff duly  presented  to  said  executor  his  claim 
against  the  estate  fo"  the  payment  of  said 
sum  of  $25,000;  and  that  the  executor  noti- 
fied the  plaintiff  that  he  disallowed  the  claim, 
and  refused  to  pay  it.  These  allegations 
were  admitted  by  the  answer.  The  other  al- 
legations are  in  substance  as  follows:  (1)  In 
January,  1876,  said  Daniel  Hand  agreed  with 
the  plaintiff  that,  if  be  "would  tutor  and 
make  arrangements  so  as  to  graduate''  one 
Mollis  T.  Walker  from  the  Yale  Law  School, 
he  (the  said  Hand),  in  consideration  of  said 
services  resulting  in  tne  graduation  of  said 
Walker  In  the  summer  of  1876,  "would  give 
said  plaintiff  the  sum  of  $25,000."  (2)  The 
plaintiff  entered  into  said  agreement,  and  did 
tutor  and  make  arrangements  for  graduating 
said  Walker.  (3)  About  July  1,  1876,  said 
Walker  graduated  from  said  law  school.  (4) 
"Soon  thereafter  said  plaintiff  called  upon  said 
Daniel  Hand  for  a  settlement  for  services 
rendered  as  per  said  contract,  and  said  Dan- 
iel Hand  told  said  plaintiff  that  he  had  placed 
in  his  will  the  amount  of  $25,000,  payable  to 
said  plaintiff  upon  his  (Daniel  Hand's)  death." 
(5)  The  plaintiff  belLvtng  said  statement  to 
be  true,  and  In  consequence  of  the  fact  that 
said  Hand  was  ther  about  75  years  old, 
"thereupon  agreed  with  said  Daniel  Hand  to 
accept  as  a  settlement  the  terms  as  above 
stated."  The  second  count  contains  the  same 
allegations  stated  more  in  detail,  and  further 
alleges  a  promise  by  rhe  plaintiff  to  forbear 
prosecuting  his  claim  during  Hand's  lifetime, 
and  actual  forbearai.ee,  as  Induced  by  the 
promise  of  Hand  to  pay  by  will.  The  answer 
directly  traversed  each  of  these  allegations, 
and  these  allegations  and  denials  constituted 
the  issues  put  to  the  Jury  for  trial. 

The  burden  resting  on  the  plaintiff  to  make 
out  a  prima  facie  case,  within  the  meaning 
of  our  statute  authorizing  a  nonsuit,   was 


satisfied,  if  his  testimony,  assuming  it  to  be 
true,  and  drawing  from  It  every  favorable 
inference  of  fact  that  might  reasonably  be 
drawn,  contained  any  substantial  evidence 
supporting  the  affirmative  of  the  issues  so 
put  to  the  Jury  for  trial.  We  have  careful- 
ly examined  the  testimony  reported  in  the 
record,  and  are  satisfied  that  there  was  evi- 
dence (if  the  testimony  could  be  treated  as 
true)  to  go  to  the  Jury  in  support  of  the 
facts  so  put  In  issue.  Indeed,  we  do  not 
see  how  there  can  be  any  serious  doubt  of 
this  when  the  testimony  is  considered,  inde- 
pendently of  its  apparent  untruthfulness, 
and  of  the  questions  of  pleading  suggested 
by  the  loose  construction  of  the  complaint 
The  defendant,  however,  relies  In  support 
of  the  nonsuit  upon  the  claim  that  the  facts 
alleged,  if  proved,  are  legally  insufficient  to 
support  a  Judgment;  and  the  attempt  to 
demonstrate  this  claim  pervades  his  whole 
argument.  His  claim  is  that  "the  nonsuit 
was  granted  because  the  evidence  showed 
no  cause  of  action  that  could  be  enforced 
by  a  court,  because  whatever  cause  of  ac- 
tion, if  any,  was  testified  to,  was  without 
any  legal  consideration  to  support  it";  and 
he  further  maintains  that  the  want  of  con- 
sideration appears  in  the  complaint,  and  that 
the  insufficiency  of  the  complaint  is  ground 
for  nonsuit 

During  a  trial  to  the  Jury,  the  legal  suffi- 
ciency of  the  material  facts  put  in  issue  by 
the  allegations  of  the  complaint  and  denials 
of  the  answer  cannot  be  questioned;  and 
by  "material  facts,"  in  this  connection,  is 
meant  facts  constituting  a  part  of  the  plain- 
tiff's case  as  he  presents  it.  The  legal  suffi- 
ciency of  such  facts  must  be  settled  by  de- 
murrer before  the  issues  are  joined  and  put 
to  the  jury,  or  else,  after  the  verdict  is  re- 
turned, by  a  motion  in  arrest  of  judgment  or 
by  a  writ  of  error.  Such  rule  has  been  con- 
sidered necessary  to  the  orderly  conduct 
of  an  action,  and  is  firmly  established  by 
former  decisions  of  this  court.  Canterbury 
v.  Bennett,  22  Conn.  623;  Adams  v.  Way,  32 
Conn.  167.  This  rule  has  not  been  changed 
by  the  practice  act  The  elimination  of  all 
questions  as  to  the  legal  sufficiency  of  the 
facts  alleged  on  which  Issues  are  actually 
joined,  from  the  trial  to  the  jury  of  the  Is- 
sues so  joined,  If  not  more  essential,  is  cer- 
tainly as  essential  to  the  orderly  conduct 
of  an  action  under  the  new  system  of  plead- 
ing as  under  the  old.  Trowbridge  v.  True, 
52  Conn.  197;  Merwin  v.  Richardson,  Id.  233. 
In  Powers  v.  Mulvey,  51  Conn.  433,  it  was 
held  that,  under  the  practice  act,  the  denial 
of  all  the  facts  alleged  In  a  pleading  Is  an 
admission  that  such  pleading  Is  sufficient  in 
law,  and  the  court  says  that  a  party  cannot 
have  "the  benefit  of  both  a  traverse  and  de- 
murrer to  the  same  facts  at  the  same  time." 
Todd  v.  Munson,  53  Conn.  591,  4  Atl.  99,  ex- 
plains that  it  does  not  follow  from  Powers 
v.  Mulvey  that  a  plaintiff  is  necessarily  en- 
titled to  a  Judgment  because  he  has  proved 
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the  allegations  of  a  complaint  manifestly  in- 
sufficient In  substance.  Undoubtedly,  in 
such  case  the  legal  sufficiency  of  the  plead- 
ings and  findings  of  the  jury  to  support  a 
Judgment  may  be  raised  after  verdict  by  a 
motion  in  arrest.  But  Todd  v.  Munson  does 
not  modify  the  well-established  rule  that  a 
party  cannot  go  to  trial  upon  the  issues 
made  by  bis  denials  of  allegations  that  may 
be  demurrable,  but  are  material  as  consti- 
tuting a  part  of  the  plaintiff's  case  as  he 
presents  it,  and,  upon  tiiat  trial,  claim  the 
benefit  both  of  a  demurrer  and  traverse  to 
the  same  facts.  Such  allegations  are  not 
"wholly  immaterial  to  the  right  claimed  by 
the  pleadings,"  within  the  meaning  of  sec- 
tion 10,  art.  3,  of  the  rules  of  court  establish- 
ed under  the  practice  act. 

In  this  case  the  defendant  did  demur  to 
the  legal  sufficiency  of  the  complaint,  stating 
his  ground  of  demurrer  as  follows:  "Be- 
cause, if  each  count  is  to  be  regarded  as  con- 
taining only  one  cause  of  action,  growing  out 
of  the  alleged  breach  of  the  promise  of  Dan- 
iel Hand  to  pay  the  plaintiff  by  will,  or  at 
his  death,  it  appears  that  the  contract  of 
Daniel  Hand,  In  such  case,  was  not  to  be 
performed  in  one  year  from  the  time  it  was 
made;  and  also  because  no  sufficient  facts 
are  alleged  in  either  count  to  constitute  such 
cause  of  action,  or  to  entitle  the  plaintiff  to 
the  relief  sought  in  his  complaint."  This  de- 
murrer was  overruled.  It  appears  from  the 
memorandum  of  decision  appended  to  the 
record,  and  referred  to  in  the  order  overrul- 
ing the  demurrer,  that  the  insufficiency  of 
the  complaint  as  a  ground  of  demurrer  was 
not  presented  by  the  defendant  in  his  dis- 
cussion of  the  demurrer,  and  that  this  ground 
was  not  passed  upon  by  the  court,  but  was 
treated  as  abandoned.  If,  however,  the  de- 
murrer to  the  Insufficiency  of  the  complaint 
must  now  be  treated  as  overruled,  and  not 
simply  as  withdrawn  by  the  defendant,  we 
think  it  was  properly  overruled.  As  It  was 
not  confined  to  the  prayer  for  relief,  but  In- 
cluded the  whole  of  the  complaint,  it  did  not 
comply  with  the  statutory  provision  that 
"all  demurrers  shall  distinctly  specify  the 
reason  why  the  pleading  demurred  to  Is  In- 
sufficient." But  if  the  defendant  bad  properly 
demurred  to  the  complaint,  distinctly  speci- 
fying the  reasons  for  its  insufficiency  argued 
before  us,  and  the  court  below  had  overruled 
such  demurrer,  he  would  not  in  that  case 
have  been  in  position,  during  the  trial  of  Is- 
sues raised  by  his  denial  of  the  material  al- 
legations of  the  complaint,  to  raise  the  ques- 
tion of  the  legal  sufficiency  of  those  allega- 
tions. The  law  gives  him  a  different  reme- 
dy. If  the  court  erred  in  overruling  the 
demurrer,  he  might  stand  on  his  demurrer, 
and,  upon  appeal  from  the  final  judgment, 
obtain  a  reversal;  or,  If  he  preferred  first  to 
take  the  chance  of  a  verdict  in  his  favor,  he 
might,  after  Verdict  against  blm,  obtain  a 
reversal  of  the  judgment  upon  appeal.  But 
when  he  answers  over,  and  denies  the  alle- 


gations, he  goes  to  the  trial  of  the  Issues 
thus  raised  with  the  questions  of  taw  settled, 
until  the  decision  of  the  court  is  reversed  in 
the  proper  manner;  and  he  cannot  during 
that  trial  raise  the  questions  decided  against 
him  on  demurrer,  by  a  motion  for  nonsuit 
after  the  allegations  in  issue  have  been  prov- 
ed. 

2.  The  other  ground  on  which  the  nonsuit 
might  have  been  granted  is  the  impossibility 
that  the  facts  testified  to  are  true;   In  other 
words,  that  the  testimony  for  the  plaintiff 
contains  in  Itself  a  demonstration  of  its  un- 
truthfulness, so  conclusive  that  the  court  may 
treat  It  as  furnishing  no  evidence  whatever. 
We  are  not  prepared  to  say  that  a  nonsuit 
can  in  no  case  be  granted  for  such  reason. 
If,  for  instance,  in  this  case,  the  plaintiff  had 
offered  evidence  that  his  conversations  with 
Hand,  which  constitute  the  whole  of  bis  mate- 
rial evidence,  had  taken  place  while  the  plain- 
tiff was  in  his  class  room  at  New  Haven  and 
Hand  upon  his  lawn  at  Guilford,  it  might  fair- 
ly be  claimed  that  there  was  no  evidence  to 
go  to  the  jury.     In  the  supposed  case  the  tes- 
timony is  demonstrated  by  its  conflict  with 
well-known  physical  laws  to  be  untrue.     The 
claim  is  made  that  in  the  case,  as  it  appears 
upon  the  record,  the  testimony  is  demonstrat- 
ed to  be  untrue  by  its  conflict  with  the  rec- 
ognized laws  controlling  human  action.    The 
plaintiff's  case  Involves  a  contract  made  by 
a  thrifty  and  saving  man,  who  had  accumu- 
lated by  his  own  efforts  a  large  fortune,  by 
which  contract  he  agrees  to  pay  (25,000  for 
services  extending  over  a  few  months,   and 
which  might  readily  be  procured  for  a  few 
hundred  dollars.     Hand  had  no  motive  to  ben- 
efit the  plaintiff,  to  whom  be  had  spoken  but 
once  before   the   contract   was   made.      The 
plaintiff  also  proves  that  Hand  had  no  motive 
for  making  such  expenditure   on  behalf  of 
Walker,  who  was  a  brother  of  Hand's  broth- 
er's wife.     Walker  lived  until  1891,  the  year 
that  Hand  died.    Hand's  will  was  made  in 
1872,  and  modified  by  14  codicils,  the  last 
made  in  1889.    By  this  will  and  these  cod- 
icils, moderate  provision  is  made  for  several 
nephews  and  nieces,  cousins,  grandnephews. 
and  grandnieces,  but  no  mention  is  made  of 
Walker.     The  only  motive  suggested  for  such 
unaccountable    extravagance    Is    that    Hand 
wanted  this  law  student  for  his  private  law- 
yer.    The  case  not  only  involves  the  payment 
of  $25,000  to   the   plaintiff,  a   classmate  of 
Walker,  but  a  negotiation  with  the  dean  of 
the   Yale   Law  School    (contradicted   by   the 
dean,  whom  the  plaintiff  felt  obliged  to  pro- 
duce as  a  witness)  for  promoting  the  gradua- 
tion of  Walker  in  consideration  of  Hand  giv- 
ing Vale  College  $25,000,  and  probably  mail- 
ing further  gifts.    As  expressed  by  the  plain- 
tiff:    "It  was,  so  to  speak,  to  soap  the  wheels. 
grease  the  wheels  a  little,  not  only  the  $25.- 
000,  but  the  money 'that  was  gradually  to  rain 
down  on  the  college,— a  continual   stream." 
The   plaintiff,   an   undergraduate,  opens  this 
negotiation  with  the  dean,  who  says,  "Send 
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[r.  Daniel  Hand  to  me."    Mr.  Hand  responds 

>  the  request,  and.  after  the  Interview,  the 
ean  tells  the  plaintiff:  "I  have  seen  Mr. 
[and.  The  arrangements  are  all  right,  and, 
rovlded  you  tutor  him  so  that  he  recites  In 
le  recitations  all  right,  Walker  will  gradu- 
te  in  1876."  The  $25,000  to  Yale  College 
id  the  like  sum  to  the  plaintiff  were  never 
lid  by  Hand,  described  as  "an  honest  man, 
!  great  Integrity,"  who  left  the  main  portion 
'  his  large  property  to  charitable  uses.  The 
ise  further  involves  the  plaintiff,  Immedlate- 
'  after  he  had  earned  his  $25,000  by  the  grad- 
ition  of  Walker,  accepting,  In  satisfaction 
'.  his  existing  right  to  the  payment  of  $25,- 
K),  the  statement  of  Hand  (accompanied  by  a 
arm  embrace  and  kiss,  in  the  presence  of  a 
roquet  party  on  the  lawn)  that  he  bad 
ade  a  codicil  to  his  will  giving  him  $25,000; 
id  the  absence  of  any  communication  be- 
veen  the  plaintiff  and  Hand  on  this  Bubject 
Bring  the  15  years  that  Hand  survived,  ex- 
>pt  a  brief  interview  shortly  before  Hand's 
sath,  the  plaintiff  during  most  of  the  time 
?tng  in  straits  for  money  and  harassed  by 
Bbts.  The  taking  place  of  the  foregoing 
ansactions  are  necessarily  Involved  in  the 
laintiff's  case.  There  are  other  matters  in- 
dentally  Involved  scarcely  less  extraordl- 
iry.  It  would  be  folly  to  deny  that  this 
iry  so  conflicts  with  the  experience  of  hu- 
lan  life  and  the  acknowledged  motives  which 
wern  human  action  as  to  make  It  highly  lm- 
robable.  It  contains  in  itself  a  suggestion 
t  incredibility.  Yet  it  cannot  be  said  to  be 
npossible  In  the  same  way  that  a  conversa- 
on  between  two  persons,  unaided  by  the 
>lephone,  who  are  15  miles  apart,  is  Impossl- 
e.  We  know  that  the  laws  which  govern 
timan  actionB  are  subject  to  occasional  excep- 
ons.  which  seem  little  short  of  miraculous. 
But  the  defendant  claims  that  a  story  so 
Ighly  improbable  cannot  be  regarded  as 
ibstantial  evidence,  unless  supported  by 
tstimony  of  the  highest  character,  and  be- 
>mes  practically  Impossible  when  support- 
1,  as  in  this  case,  by  witnesses  whose  re- 
ability  is  questioned..  This  is  true;  but 
ten  we  must  be  asked  to  take  the  case 
■om  the  jury  because  the  credibility  of  the 
itnpsses  is  not  sufficient  to  justify  belief 

i  the  story  they  tell;  and  this  credibility 
r  the  witnesses  is  the  very  matter  which 
le  law  says  must  be  submitted  to  the  jury. 
'  the  court  could  say  it  Is  legally  impossl- 
le  for  this  story  to  be  true,  however  credi- 
le  the  witnesses  who  testify  to  it  may  be, 
lere  might  then  be  no  substantial  evidence 

>  go  to  the  Jury;  but  we  cannot  say  this, 
ad  a  nonsuit  cannot  be  granted  because  the 
)urt  is  satisfied  that  the  witnesses  are  not 
redible.  If  this  testimony  had  been  sub- 
litted  to  the  jury,  and  a  verdict  rendered 
>r  the  plaintiff,  the  court,  satisfied  that  the 
redibillty  of  the  witnesses  had  been  so 
taken  upon  tbelr  examination  and  cross- 
xaminatton  as  to  demonstrate  that  in  be- 
evlng  sach  a  story  on  such  testimony  the 


jury  must  have  acted  under  some  mistake 
or  prejudice,  might  not  hesitate  to  set  aside 
the  verdict.  But  a  motion  for  nonsuit  can- 
not be  permitted  to  operate  as  a  motion  to 
set  aside  a  verdict  against  evidence.  The 
latter  is  a  proceeding  by  which  the  court 
may  give  relief  for  a  palpable  mistake  made 
by  the  jury  in  weighing  evidence  submitted 
to  them.  The  former  Is  a  proceeding  by 
which  the  court  may  take  a  case  from  the 
jury  when,  admitting  the  truth  of  the  evi- 
dence submitted  by  the  plaintiff  and  every 
favorable  inference  that  may  be  drawn  from 
it,  the  issues  must,  nevertheless,  be  found 
against  the  plaintiff  by  force  of  some  legal 
principle,  the  determination  of  which  is 
within  the  province  of  the  court,  and  not  of 
the  Jury,  or  when  the  facts  testified  to  are 
so  clearly  without  that  logical  relation  to 
the  facts  In  Issue,  legally  essential  to  any 
probative  force,  as,  In  point  of  law,  to  con- 
stitute no  substantial  evidence  of  the  fact  In 
issue,  and  so  a  verdict  may  be  set  aside 
which  is  rendered  upon  the  same  evidence 
upon  which  the  court  has  already  refused 
to  grant  a  nonsuit  Bennett  v.  Insurance 
Co.,  51  Conn.  512.  A  nonsuit  for  such  cause 
has  a  very  limited  range,  and  should  be 
sparingly  used.  It  is  never  a  matter  of 
right,  and  should  rarely,  if  ever,  be  granted 
where  there  can  be  any  doubt,  unless  the 
evidence  of  the  plaintiff  distinctly  raises  a 
question  of  law  determinative  of  the  plain- 
tiff's right  of  action.  Where  the  granting 
must  depend  In  any  appreciable  degree  up- 
on the  court's  passing  upon  the  credibility 
of  witnesses,  the  nonsuit  should  not  be 
granted.  And,  ordinarily,  as  a  matter  of 
practice,  wbere  the  nonsuit  can  settle  no 
principle  of  law  essential  to  the  plaintiff's 
right  of  action,  the  consideration  of  ending 
the  litigation  by  the  verdict  of  a  Jury  should 
control,  and  the  trial  should  go  on.  Strictly, 
a  nonsuit  is  a  mode  of  putting  the  plaintiff 
out  of  court  without  trial,  as  the  result  of 
his  own  voluntary  action.  By  former  prac- 
tice, when  the  evidence  submitted  by  the 
plaintiff  was  in  law  insufficient  to  maintain 
the  Issue  joined,  the  defendant  might  de- 
mur to  the  evidence,  and,  on  this  demurrer, 
the  court  might  render  judgment.  It  is 
said  that  the  practice  of  nonsuiting  a  plain- 
tiff against  his  will  upon  his  failure  to 
prove  his  case  is  a  substitute  for  a  demur- 
rer to  evidence.  This  Is  not  quite  true. 
The  main  purpose  of  demurrer  to  evidence 
was  to  raise  questions  of  law  that  could  con- 
veniently be  raised  in  no  other  way.  and  It 
essentially  differed  from  a  nonsuit,  In  that  the 
Judgment  following  the  demurrer  ends  the  liti- 
gation, whereas  a  Judgment,  as  In  case  of 
nonsuit,  Is  no  bar  to  another  action.  When 
provision  was  made  for  reviewing  questions 
of  law  by  motions  for  new  trial  and  reserva- 
tions, the  demurrer  to  evidence  gradually 
passed  out  of  our  practice;  and,  If  such  a 
demurrer  bas  been  filed  during  the  present 
century,  no  instance  appears  in  our  reports 
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It  Is  held  In  many  eases  of  high  authority 
that  the  court  has  no  power  to  order  a 
peremptory  nonsuit  against  the  will  of  the 
plaintiff;  that  the  plaintiff  has  a  right  by  law 
to  a  trial,  by  jury  and  to  have  the  case  sub- 
mitted to  them.  See  language  of  Chief  Jus- 
tice Marshall  in  Elmore  v.  Grymes,  1  Pet 
460.  The  involuntary  nonsuit  for  Insuffi- 
ciency of  evidence  was  unknown  to  the  com- 
mon-law practice  of  this  state.  It  was  not 
until  1852  that  a  statute  was  passed  author- 
izing the  court  to  grant  a  motion  for  nonsuit 
when  it  "should  be  of  opinion  that  the  plain- 
tiff had  failed  to  make  out  a  prima  facie 
case."  Gen.  St.  (  1101).  This  statute  was 
held  not  to  Impair  the  right  of  trial  by  Jury. 
Naugatuck  R.  Co.  v.  Waterbury  Button  Co., 
24  Conn.  478.  There  have  been  but  few 
cases  brought  before  us  under  this  statute, 
but  we  think  they  all  point  to  a  very  limited 
field  for  its  operation.  The  question  is  in 
each  case  as  stated  in  Thames  Steamboat 
Co.  v.  Housatonic  R.  Co.,  24  Conn.  49:  "Is 
the  plaintiffs'  evidence  sufficient,  In  point 
of  law,  to  make  out  a  prima  facie  case  In 
their  favor?"  We  are  not  disposed  to  ex- 
tend the  statute,  even  In  such  an  extreme 
case  as  the  present  one,  so  as  to  permit  a 
nonsuit  in  any  case  where  the  facts  claimed 
as  presenting  the  question  of  law  may  de- 
pend upon  the  credit  to  be  given  witnesses, 
or  may  depend  upon  Inferences  of  fact  to 
be  drawn  from  the  testimony,  as  to  which 
inferences  the  parties  may  reasonably  dif- 
fer. 

If  the  court  below  granted  the  nonsuit  on 
the  ground  that  the  allegations  of  the  com- 
plaint, If  proved,  would  not  support  a  Judg- 
ment, it  erred,  because  the  Insufficiency  of 
the  complaint  cannot  be  taken  advantage  of 
In  that  way.  If  the  court  granted  the  non- 
suit on  the  ground  that  the  testimony  and 
the  inferences  of  fact  from  the  testimony, 
giving  full  credit  to  all  the  witnesses,  and 
drawing  the  most  favorable  Inferences  of 
fact  that  can  reasonably  be  inferred,  fur- 
nished no  evidence  to  go  to  the  jury  in  sup- 
port of.  the  issues  actually  presented  by  the 
allegations  of  the  complaint  and  denials  of 
the  answer,  we  think  the  court  misappre- 
hended the  effect  of  the  testimony.  If  the 
court  granted  -the  nonsuit  on  the  ground 
that  there  was  no  evidence  to  go  to  the  jury, 
because  the  testimony  for  the  plaintiff  dis- 
closed the  impossibility  of  the  existence  of 
the  facts  testified  to,  we  think  such  conclu- 
sion is  not  fully  justified  by  the  extraordi- 
nary character  of  the  story  told,  but  in- 
volves passing  upon  the  credibility  of  wit- 
nesses; and  therefore  the  plaintiff  was  enti- 
tled to  have  the  verdict  of  the  Jury,  however 
barren  such  right  might  be.  A  party  has 
the  same  right  ro  submit  to  a  jury  a  weak 
case  as  he  has  to  submit  a  strong  one.  To 
distinguish  between  worthless  and  sufficient 
testimony  is  the  very  purpose  for  which  ju- 
ries are  impaneled.  The  presumption  is 
they  will  decide  correctly.     If  they  make  a 


palpable  mistake,  the  verdict  can  be  set 
aside.  There  is  error  In  the  judgment  of 
the  superior  court.  The  other  judges  con- 
curred, except  ANDREWS,  C.  J.,  who  dis- 
sented. 


PLUMB  v.  CURTIS. 
(Supreme  Court  of  Errors  of  Connecticut.     April 

5.  1895.) 
Action  roa  Hoods  Sold  and  Delivbkbd  —  Ac- 
count Books  as   Evidence— 8ale  to   Aoext — 
Evidence  or  Aosnct—  Declamations  op  Aoknt 
— Unauthorized  Act— Ratification— Pleadi  so 

AND  PkOOF  —  VAKIANCB  —  OBJECTIONS  TO  EVI- 
DENCE— Waiver— Witness— Explaining  Tbsti- 
mon  v— Instructions. 

1.  Under  Gen.  St  §  1041.  providing  that  in 
all  actions  for  a  book  debt  the  entries  of  the 
parties  in  their  books  are  admissible,  and  Prac- 
tice Act,  (  31,  making  them  admissible  in  all  ac- 
tions for  the  recovery  of  a  book  debt,  an  ac- 
count book  kept  by  the  plaintiff  in  an  action  for 
goods  sold  and  delivered  is  admissible,  not  only 
to  show  that  the  floods  charged  to  defendant 
therein  were  sold,  but  were  sold  to  him. 

2.  In  an  action  for  goods  sold,  it  appeared 
that  they  were  delivered  to  a  third  person,  and 
charged  to  defendant'  and  defendant  admitted 
that  such  person  was  his  agent  during  a  portion 
of  the  time  covered  by  the  sales,  and  claimed 
payment  for  goods  bought  during  such  time,  but 
denied  agency  for  the  remainder  of  the  period. 
Held,  that  declarations  of  the  agent  made  at  the 
time  of  the  first  sales,  though  in  defendant's 
absence,  were  admissible  to  show  the  nature  of 
his  agency.     Andrews,  J.,  dissenting. 

3.  Objections  to  evidence  on  the  ground  of 
variance  will  not  be  considered  on  appeal,  where 
the  only  objection  made  to  such  evidence  below 
was  thnt  it  «a«  hearsay. 

4.  The  objection  that  a  bill  of  particulars 
docs  not  furnish  sufficient  information  as  to  the 
nature  of  the  claim  in  suit  must  be  made  by  a 
motion  to  make  more  specific. 

5.  In  an  action  for  goods  sold,  where  it  ap- 
peared that  all  the  goods  had  been  delivered  to  a 
third  person,  and  charged  to  defendant,  and  de- 
fendant admitted  that  such  person  was  his  agent 
during  a  portion  of  the  period  covered  by  the 
sales,  bnt  denied  agency  for  the  remainder  of  the 
period,  and  it  was  shown  that  the  goods  deliv- 
ered during  the  latter  period  were  of  the  same 
nature  as  those  delivered  during  the  former  i>c- 
riod.  evidence  that  the  agent  had  no  property  was 
admissible  to  show  that  it  was  improbable  that 
plaintiff  would  neve  changed  his  credit  from  de- 
fendant to  such   nsent  personolly. 

fl.  Allowing  a  witness  to  explain  or  modify 
his  testimony  after  it  has  been  denied  by  other 
witnesses  is  within  the  discretion  of  the  court. 

7.  In  an  action  for  the  price  of  house-build- 
ing materials  delivered  to  a  third  person,  ami 
charged  to  defendant,  defendant  admitted  that 
he  authorized  such  person  to  purchase  material 
for  the  erection  of  three  houses,  and  claimed  pay- 
ment for  materials  so  bought,  but  denied  agency 
for  the  purchase  by  such  person  of  materials  for 
the  erection  of  other  houses,  which  had  been 
also  charged  to  defendant;  but  there  waa  some 
evidence  that  defendant  ratified  the  purchases 
made  for  such  houses.  Held,  that  a  request  to 
charge  thi«t,  if  such  third  person  was  not  au- 
thorized by  defendant  to  purchase  material  for 
the  latter  hcuses.  no  recovery  could  be  had,  if 
plaintiff  furrished  them  to  such  third  person 
without  inquiry  nt>  to  the  extent  of  his  authority, 
but  relied  on  his  authority  to  order  materials  for 
the  Bret  group  of  houses,  was  properly  denied, 
since  it  ignored  the  evidence  as  to  ratification. 

8.  In  aii  action  for  the  price  of  materials  de- 
livered to  a  third  person  for  use  in  the  erection 
of  several  buildings,  and  charged  to  defendant. 
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defendant  admitted  agency  for  the  purchase  of 
materials  for  one  group  of  the  buildings,  hut  de- 
nied any  agency  as  to  the  others.  It  was  shown 
that  defendant  had  agreed  with  such  third  person 
to  furnish  him  with  part  of  the  working  capital 
for  the  erection  of  such  other  buildings,  in  con- 
sideration of  a  promise  by  such  third  person  to 
I  urn  over  to  him  the  first  payments  made  by  the 
owners  of  the  buildings  under  the  building  con- 
tracts, and  that  thereafter  he  became  alarmed  at 
the  condition  of  such  third  person's  accounts,  and 
procured  on  order  from  him  that  payments  on  the 
<-ontracts  should  be  made  directly  to  defendant. 
Held,  that  a  request  to  charge  that  plaintiff  could 
hare  no  greater  right  to  recover  by  reason  of  de- 
fendant baring  obtained  such  order  was  properly 
refused,  since  the  weight  of  such  evidence  was 
for  the  jury 

9.  In  such  action  a  request  to  charge  that, 
unless  such  third  person  was  authorized  by  de- 
fendant to  order  the  materials  for  the  last  group 
of  houses,  an  oral  promise  by  defendant  to  pay 
for  them  would  be  a  promise  to  pay  the  debt 
of  another,  and  hence  within  the  statute  of 
frauds,  was  properly  denied,  since  it  assumed  that 
the  materials  we.e  originally  supplied  on  the 
eredit  of  such  third  person,  and  that  he  continued 
to  be  a  debtor  for  them. 

10.  In  an  action  for  goods  sold  and  deliv- 
ered, plaintiff  may  show  that  they  were  delivered 
to  a  third  person,  who  was  acting  as  defendant's 
agent,  and  that  defendant  ratified  his  acts,  with- 
out an  allegation  to  such  effect  in  the  complaint. 

Appeal  from  court  of  common  pleas,  Fair- 
field oounty;    Curtis,  Judge. 

Action  by  Lewis  F.  Curtis  against  Han- 
ford  O  Plumb.  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

George  P.  Carroll,  tor  appellant.  Henry  T. 
Shelton,  for  appellee. 


BALDWIN.  J.  There  was  no  error  in  per- 
mitting the  plaintiff  to  put  his  shop  books  in 
evidence  for  the  purpose  of  proving,  not 
only  that  the  goods  therein  charged  to  the 
defendant  were  sold  and  delivered,  but  that 
they  -were  sold  to  the  defendant.  Gen.  St. 
i  1041.  provides  that,  "in  all  actions  for  a 
book  debt,  the  entries  of  the  parties  in  their 
respective  books  shall  be  admissible  in  evi- 
dence." They  are  admissible  as  tending  to 
show  the  truth  of  the  statements  entered. 
Entries  of  sales  to  the  defendant  tended  to 
prove  that  such  sales  bad  been  nmde  to 
him.  Smith  r.  Law,  47  Conn.  431.  The 
statute,  in  its  original  form,  was  applicable 
only  to  an  action  peculiar  to  the  Jurispru- 
dence of  Connecticut,— that  of  debt  on  book. 
St.  1821,  p.  93.  la  such  a  proceeding  the 
party's  books  were  deemed  the  principal  and 
most  satisfactory  evidence,  his  own  testi- 
mony being  received  merely  as  suppletory. 
Swift.  Ev.  81;  Terrill  v.  Beecber,  9  Conn. 
344;  Butler  v.  Iron  Co..  22  Conn.  333,  360. 
The  Practice  Act.  f  31,  made  tbeui  admis- 
sible in  all  actions  for  the  recovery  of  a 
l>ook  debt.  It  is  a  legitimate  exercise  of 
legislative  power  to  give  greater  effect  to 
any  particular  kind  of  evidence  than  it  pos- 
sessed at  common  law.  State  v.  Cunning- 
ham. 25  Conn.  105,  203. 

The  entries  of  the  sales  charged  in  1890, 
and  the  testimony  with  respect  to  Simeon 
Plumb's  statements,  when  be  gave  the  first 


order,  that  be  was  acting  for  the  defend- 
ant, and  desired  the  charges  made  to  him, 
and  a  pass  book  kept  for  him,  and  of  the 
defendant's  promises  made  in  1890  to  pay 
for  the  goods  then  charged,  and  his  request 
that  the  pass  book  might  be  left  with  him 
for  examination,  were  properly  received,  not- 
withstanding the  fact  that  such  payment 
was  admitted  by  the  pleadings.  They  were 
evidence  of  the  manner  In  whlcb  the  deal- 
ings between  the  parties  commenced,  and 
that  the  defendant  recognized  the  authority 
of  Simeon  Plumb,  at  one  time,  to  act  as  his 
agent  in  ordering  goods  of  the  plaintiff. 
The  plaintiff's  claim  was  that  such  an  agency 
existed  in  1890,  and  continued  unchanged 
till  June,  1891.  The  evidence  In  question 
was  relevant,  not  because  it  supported  the 
plaintiff's  allegations  as  to  an  indebtedness 
for  goods  sold  in  1890,  since  his  reply  ad- 
mitted tbat  no  such  Indebtedness  existed, 
but  because  it  tended  to  support  a  recovery 
for  the  later  charges,  by  showing  the  cir- 
cumstances under  which  the  goods  were 
sold,  and  the  appearance  of  authority  which 
the  defendant  had  given  to  Simeon  Plumb 
to  buy  them  on  bis  behalf.  The  court  was 
fully  Justified  in  admitting  proof  of  the  dec- 
larations of  Simeon  Plumb  at  the  time  'of 
the  first  purchases,  though  made  in  the  de- 
fendant's absence,  as  to  his  right  to  act  for 
the  defendant.  In  view  of  the  fact  tbat  the 
defendant  recognized  the  agency  by  calling 
for  the  pass  book  and  paying  for  the  goods 
so  ordered.  The  jury  might  fairly  Infer 
from  his  conduct  that  he  had  authorized 
Simeon  Plumb  to  make  the  declarations  in 
question,  for  they  were  truly  descriptive  of 
;  the  nature  of  bis  agency,  as  admitted  by 
the  defendant.  As  to  how  far,  when  re- 
ceived, they  might  be  considered  by  the 
jury  as  proof  of  a  larger  agency  than  that 
which  the  defendant  admitted,  was  another 
question,  which  was  not  brought  up  by  an 
objection  which  related  only  to  their  admis- 
sibility. 

The  defendant  contends  further  that,  as 
these  declarations  could  only  be  Important 
as  tending  to  show  sales  to  a  principal 
through  an  agent,  neither  they,  nor  any  of 
the  evidence  relating  to' the  ugency  of  Sim- 
eon Plumb,  were  admissible  under  the  com- 
plaint, which  was  for  goods  sold  to  the  de- 
fendant, and  made  no  mention  of  the  inter- 
vention of  any  agent  in  the  transaction. 
The  rules  under  the  practice  act  (rule  2,  $  1, 
Prac.  Bk.  p.  12)  allow  the  common  counts 
to  be  "used  for  the  commencement  of  an  ac- 
tion, when  any  of  these  counts  is  an  appro- 
priate general  statement  of  the  cause  of  ac- 
tion," but  provide  that  the  defendant  shall 
not  be  required  to  plead  until  the  plaintiff 
tiles  "a  proper  bill  of  particulars,  or  such 
further  statement  by  way  either  of  a  sub- 
stituted complaint,  or  of  amendment,  as  may 
be  necessary  to  show  his  cause  of  action  as 
fully  as  is  required  in  other  cases;  and  such 
statement,  where  the  demand  Is  founded  on 
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an  express  contract,  whether  executory  or 
executed,  shall  set  forth  the  terms  of  the 
contract";  and  that  "where  a  bill  of  par- 
ticulars, only,  Is  filed,  all  the  counts  not  ap- 
plicable thereto  shall  be  struck  out  by 
amendment."  The  bill  of  particulars  filed 
in  the  present  case  was  applicable,  so  far  as 
appeared  upon  its  face,  either  to  the  third, 
fourth,  sixth,  or  ninth  of  the  common  counts. 
Prac.  Bk.  p.  00,  form  83.  The  rule  was  not 
complied  with  by  striking  out  the  other 
counts  by  amendment,  but  no  objection  was 
taken  by  the  defendant  on  thai  account 
Under  the  ninth  count,  which  was  upon  an 
account  stated,  It  was  unnecessary  for  plain- 
tiff to  allege  the  circumstances  under  which 
the  indebtedness  was  contracted.  Whether 
it  was  through  the  intervention  of  an  agent, 
or  not,  was  immaterial,  so  long  as  the  ac- 
count as  rendered  was  accepted  as  correct 
by  the  defendant.  As  respects  the  other 
counts,  it  should— and.  had  the  defendant 
demanded  it,  no  doubt,  would— have  been 
specifically  alleged  that  the  indebtedness 
was  contracted  by  Simeon  Plumb,  as  agent 
for  the  defendant.  Prac.  Bk.  p.  14*,  rule  3, 
i  1.  No  objection,  however,  was  taken  on 
this  ground  to  the  admission  of  any  of  the 
evidence  as  to  the  existence  of  such  an 
agency.  The  general  objection  to  the  admis- 
sion of  Simeon  Plumb's  declarations  as  to 
the  extent  of  his  authority,  made  in  the  ab- 
sence of  the  defendant,  was  evidently  based 
on  the  ground  that  it  was  hearsay,  and  it 
is  so  treated  in  the  reasons  of  appeal.  It 
was  not  such  as  to  direct  the  attention  of 
the  trial  court  to  any  question  of  variance, 
and  that  question,  therefore,  cannot  now  be 
raised  upon  it  here.  Rule  17,  {  1;  58  Conn. 
584,  26  Atl.  xv. 

At  the  close  of  the  testimony  the  defend- 
ant asked  that  the  Jury  might  be  instructed 
that  there  could  be  no  recovery,  under  the 
pleadings,  for  any  goods  sold  in  1801  on  the 
order  of  Simeon  Plumb,  acting  is  or  being 
his  agent.  Such  an  instruction  was  prop- 
erly refused.  The  evidence  of  agency  hav- 
ing been  received  without  any  objection  on 
the  score  of  variance,  It  was  too  late  to  ask 
the  court,  in  its  charge,  to  withdraw  it  from 
the  consideration  of  the  jury.  At  common 
law  a  contract  made  by  an  agent  could  be 
declared  on  as  if  made  directly  by  the  prin- 
cipal. The  practice  act  laid  down  a  new 
rule,  but  It  was  one  purely  of  form.  If  the 
bill  of  particulars  did  not  give  the  defendant 
such  Information  as  he  deemed  necessary  of 
the  nature  of  the  claim  in  suit,  it  was  his 
duty  to  move  to  have  it  made  more  specific. 
His  omission  to  do  this  was  a  waiver  of  the 
informality.  Vila  v.  Weston,  33  Conn.  42, 
48;  Nothe  v.  Nomer,  54  Conn.  326,  8  Atl.  134; 
Santo  v.  Maynard,  57  Conn.  157,  17  Atl.  700. 

The  plaintiff  was  allowed,  against  the  de- 
fendant's objection,  to  testify  that  Simeon 
Plumb  was  a  man  of  no  property,  so  far  as  he 
knew.  It  was  not  disputed  that  all  the  goods 
charged  to  thedefendant  had  been  ordered  by 


Simeon  Plumb,  and  sold  on  credit.  The  plaintiff 
claimed  that  he  had  extended  this  credit   to 
the  defendant,  and  was  justified  by  the  cir- 
cumstances in  so  doing.    The  defendant  de- 
nied that  Simeon  Plumb  had  any  authority 
to  buy  on  his  credit  the  goods  charged    iu 
1891,  and  the  main  controversy  was  as    to 
this  point.     Unless  excluded  by  some  rule 
or  principle  of  law,  any  fact  may  be  proved 
which  logically  tends  to  aid  the  trier  in  tlie 
determination  of  the  issue.    Evidence  is  ad- 
mitted, not  because  it  is  shown  to  be  compe- 
tent, but  because  it  is  not  shown  to  be  in- 
competent.    No  precise  and  universal   test 
of  relevancy  is  furnished  by  the  law.     Tlie 
question  must  be  determined  in  each  case 
according  to  the  teachings  of '  reason    and 
judicial  experience.    Thayer,  Cas.  Ev.  2.  3. 
"If  the  evidence  offered  conduces  in  any  rea- 
sonable degree  to  establish  the  probability 
or  improbability  of  the  fact  in  controversy, 
it  should  go  to  the  jury."    Insurance  Co.  v. 
Weide.  11  Wall.  438,  440.    The  question  as 
to  its  admission  or  rejection  addresses  itself 
to  the  court  as  one  to  be  answered  with  a 
view   to  practical,    rather  than  theoretical, 
considerations.    The  guiding  principle  is  well 
stated  in  Stephen's  Digest  of  the  Law  of 
Evidence   (page  36.   c.  1)   in  these  words: 
"The  word  'relevant'  means  that  any   two 
facts  to  which  it  is  applied  are  so  related  to 
each  other  that  according  to  the  common 
course  of  events,  one,  either  taken  by  itself, 
or  in  connection  with  other  facts,  proves  or 
renders  probable  the  past,  present,  or  future 
existence  or  nonexistence  of  the  other."    The 
jury,  in  the  case  at  bar,  were  to  determine 
whether  it  was  probable  that  the  plaintiff, 
after  charging  all  the  materials  furnished  on 
the  order  of   Simeon   Plumb  for  the   con- 
struction of  three  houses  in  Bridgeport,  to 
the  defendant,  as  the  principal  for   whom 
Plumb  acted,  and  for  whom  it  was  not  de- 
nted   that   be    had    authority   to    act,    pro- 
'ceeded  to  furnish  like  materials  for  the  con- 
struction of  five  other  houses  In  Bridgeport 
on  the  order  of  Plumb,  and  to  charge  theiu 
to  the  defendant,  when  he  really  gave  credit 
to  Plumb,  and  dealt  with  him  as  the  only 
party  to  the  transaction.    According  to  the 
common  course  of  human  conduct,  a  mer- 
chant is  not  likely  to  continue  for  several 
months  to  make  almost  daily  sales,  on  credit, 
of  goods  worth  in  the  aggregate  several  hun- 
dred dollars,  to  a  man  who,  so  far  as  be 
knows,  is  destitute  of  any  means  to  pay  for 
them.    Inglls  v.  Usherwood.  1  East,  515,  524; 
O'Brien  v.  Norris.  1G  Md.  122.     If  he  has 
been  selling  to  him  the  same  line  of  gno<l.s 
previously,  as   an  agent  for  a   responsible 
principal,  and  claims  that  the  sales  in  ques- 
tion were  made  In  the  same  way  and  under 
the  same  circumstances,  any  evidence  which 
renders  a  change  of  credit  Improbable   is 
relevant  to  an  inquiry  as  to  whether  such  a 
change  was  made.    We  think  the  plaintiff's 
testimony,  taken  In  connection  with  the  oth- 
er evidence  already  In  the  case,  fairly  tended 
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to  throw  light  on  the  matter  In  controversy, 
and  was  properly  received. 

The  court  erred  in  sustaining  the  plain- 
tiff's objection  to  the  introduction  of  the  de- 
fendant's ledger,  on  which  there  were  cred- 
its to  the  plaintiff  for  the  goods  furnished  in 
1890,  hut  none  for  those  furnished  In  1891. 
Under  Gen.  St.  (  1041,  entries  in  the  books 
of  each  party,  relative  to  such  a  transaction, 
are  equally  admissible.  The  objection,  how- 
ever, was  subsequently  withdrawn,  and  the 
ledger  put  in  evidence.  It  is  apparent  that 
no  injury  could  have  resulted  to  the  defend- 
ant from  Its  temporary  exclusion,  and  this 
consequently  furnishes  no  ground  of  appeal. 

Several  witnesses  testified  in  behalf  of  the 
plaintiff  td  conversations  with  the  defend- 
ant in  which  be  promised  to  pay  the  char- 
ges which  were  the  subject  of  the  action, 
and  they  declared  that  they  gave  all  that  be 
said,  on  these  occasions,  which  they  remem- 
bered. The  defendant  afterwards  testified 
that  what  they  had  stated  was  untrue,  and 
that  he  did  not  make  any  such  promises.  The 
same  witnesses  were  recalled  in  rebuttal,  and 
after  giving  certain  evidence,  proper  at  that 
stage  of  the  case,  were  asked  if  they  wished 
to  change  their  testimony  In  chief,  in  view  of 
the  denials  which  bad  been  made.  They  did 
not  profess  that  their  remembrance  had  been 
refreshed  in  any  way  since  they  had  been  on 
the  stand  before.  The  court  admitted  the 
Inquiry,  against  the  defendant's  objection, 
and  this  is  set  up  as  a  reason  of  appeal.  The 
finding  does  not  show  'what  answers  were 
elicited.  They  may  have  been  a  simple  neg- 
ative. They  may  have  been  such  as  to  modi- 
fy materially  the  testimony  which  the  wit- 
nesses had  previously  given.  Tbey  may  have 
been  such  as  to  repeat  and  amplify  it.  A 
witness  who  desires  an  opportunity  to  correct 
a  statement  which  be  has  made  upon  the 
stand,  hi  view  of  eoctradictory  testimony  sub- 
sequently introduced,  has  a  right  to  be  heard 
for  that  purpose,  but  it  should  be  sought  at 
the  earliest  convenient  time.  It  does  not  ap- 
pear bow  long  the  denial  by  the  defendant 
was  made  before  the  close  of  the  evidence  of- 
fered in  bis  behalr.  It  may  be  that  nothing 
Intervened  between  that  and  the  testimony 
In  rebuttal.  The  law  leaves  the  order  of  the 
admission  of  testimony  to  be  regulated  by  the 
discretion  of  the  trial  court.  For  aught  that 
appears,  this  discretion  was  wisely  exercised 
in  this  instance;  but,  whether  wisely  or  not, 
there  Is  nothing  In  the  record  to  take  the  case 
out  of  the  ordinary  rule  that  In  such  matters 
the  decision  of  the  trial  court  Is  not  the  sub- 
ject of  review. 

The  defendant  asked  the  court  to  charge 
the  Jury  that,  unless  Simeon  Plumb  was  ac- 
tually authorized  by  him  to  order  materials 
for  the  five  houses  not  erected  on  bis  land, 
there  could  be  no  recovery  for  their  price, 
if  the  plaintiff  supplied  them  without  in- 
quiry of  blm  as  to  the  extent  of  Simeon 
Plumb's  authority,  but  i-elled  on  the  authority 
toe  latter  had  to  order  materials  for  the  first 


three  houses,  oi  on  what  he  declared  his  au- 
thority to  be  as  respects  the  others.  This  In- 
struction was  properly  refused,  since  it  failed' 
to  notice  or  explain  the  effect  of  a  ratification' 
by  the  defendant,  or  of  an  appearance  of  au- 
thority from  b'm  such  as  to  raise  an  estoppel. 
The  plaintiff  claimed  to  recover  on  the  ground 
both  of  an  actual  agency,  and  of  acts  on  the- 
part  of  the  defendant  which  estopped  him 
from  denying  such  an  agency,  and  of  a  rat- 
ification; and  there  was  evidence  in  support 
of  each  of  these  claims,  before  the  jury. 

After  explaining  the  claim  of  the  defendant 
that  the  agency  of  Simeon  Plnmb  was  confin- 
ed to  the  purchase  of  materials  for  the  three- 
houses  first  built,  the  court  instructed  the- 
jury  that,  if  such  were  its  limits,  then,  If  the- 
plaintiff  dealt  with  Simeon  Plumb  without 
ascertaining  the  extent  of  his  agency,  he  dealt 
witb  him  at  his  pern,  and  that,  in  determin- 
ing whether  Simeon  Plumb  was  the  defend- 
ant's agent  throughout  the  transaction,  they 
were  uot  to  consider  the  acts  of  Plumb  as 
tending  to  prove  that  agency,  but  that  au- 
thorization or  ratification  by  the  defendant 
could  be  proved  only  by  his  own  acts  and 
conduct.  Exception  is  taken  to  these  Instruc- 
tions because  tbey  did  not  sufficiently  specify 
what  conduct  or  acts  on  the  part  of  the  de- 
fendant would  warrant  tbe  jury  In  finding 
the  Issue  against  him.  The  court  had  pre- 
viously called  their  attention  to  all  the  testi- 
mony as  to  the  acts  and  conduct  of  the  de- 
fendant, and  told  ttem  that  It  tended  to  sup- 
port the  plaintiff's  claims,  but  that  it  was  for 
them  to  say  whether  It  proved  them  or  not. 
There  was  no  necessity  for  dissecting  the 
plaintiff'R  evidence,  and  apportioning  each> 
Item  to  the  particular  claim  to  which  it  might 
seem  to  the  court  most  applicable.  The  gen- 
eral principles  of  law  which  governed  the- 
case  were  clearly  stated,  and  the  Jury  would 
have  been  confused,  rather  then  enlightened, 
by  any  attempt  to  marshal  the  testimony  in- 
formal divisions.  The  defendant  argues  that 
the  jury  should  have  been  told  that  tbe  evi- 
dence of  the  authority  from  him  to  Simeon 
Plumb  to  buy  materials  for  tbe  first  three 
houses  could  furnish  no  basis  for  an  Inference/ 
that  the  plaintiff  had  a  right  to  believe  the- 
agency  extended  to  the  other  five.  .  But  as 
we  have  already  said,  in  discussing  the  admis- 
sibility of  Plumb's  declarations  to  the  plain- 
tiff when  the  first  purchases  were  made,  the 
manner  In  which  tbe  course  of  dealing  be- 
tween the  plaintiff  and  Plumb  began  was  one 
of  the  circumstances  to  be  considered  in  de- 
termining what  appearance  of  authority  he 
bad  been  given  by  the  defendant.  The  ques- 
tion was  not  what  inference  it  might  war- 
rant, standing  alone,  but  what  Inference  might 
be  warranted  by  the  whole  mass  of  evldenc*, 
of  which  It  formed  an  indistinguishable  part. 

It  Is  also  urged  that  the  jury  should  have 
been  told  that  no  conduct,  acts,  or  words  of 
the  defendant,  after  all  the  materials  had 
been  furnished,  could  be  sufficient  to  lead  the 
plaintiff  to  assume  tha\.  the  defendant  wan 
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responsible  in  such  a  way  as  to  make  hiin 
liable  in  this  action  Such  an  Instruction 
would  have  been  misleading  and  improper. 
There  was  no  claim  that  conduct  or  declara- 
tions after  the  good  -  were  supplied  could  be 
the  foundation  of  any  eutoppel,  but  It  is  obvi- 
ous that  they  might  amount  to  a  ratification, 
and,  if  so,  would  tend  directly  to  support  a 
recovery. 

The  parties  stipulated  upon  the  trial  that  it 
should  be  taken  as  a  fact  that  the  last  five 
houses  were  built  under  contracts  between 
Simeon  Plumb  and  the  respective  owners  of 
the  several  lots  on  which  they  were  erected, 
and  that  he  received  and  receipted  for  their 
payments  on  these  contracts  until  April,  1801, 
when  be  gave  the  defendant  orders  upon 
them  to  make  all  remaining  payments  to  hiin. 
The  defendant  offered  evidence  tending  to 
prove  that  Simeon  Plumb  asked  Him  to  ad- 
vance the  working  capital  for  the  construc- 
tion of  these  five  hmses,  and  divide  the  prof- 
its, which  he  declined  to  do;  that  he  agreed 
to  advance  him,  weekly,  funds  to  pay  the 
workmen,  provided  he  would  turn  over  to 
him  the  first  payments  on  the  contracts,  to 
such  extent  as  might  be  necessary  to  reim- 
burse him,  with  Interest;  that  in  April,  1891, 
becoming  alarmed  at  the  condition  of  their 
accounts,  he  got  the  orders  above  described, 
but  did  not  assume  the  contracts;  and  that 
he  never  collected  on  the  orders  enough  to 
pay  him  for  his  advances.  The  defendant  re- 
quested the  court  to  instruct  the  jury  that 
the  plaintiff  could  have  no  greater  rights  of 
recovery  by  reason  of  the  defendant's  having 
obtained  these  orders.  This  instruction  was 
properly  refused  The  evidence  in  question 
might  fairly  be  weighed  by  the  jury  in  de-* 
terminlng  whether  these  five  building  con- 
tracts were  really,  and  from  the  beginning, 
those  of  Simeon  Plumb,  as  the  defendant 
claimed,  or  those  of  the  defendant,  as  the 
plaintiff  claimed.  The  court  properly  declin- 
ed to  instruct  the  jury  that,  unless  Simeon 
Plumb  was  In  fact  authorized  by  the  defend- 
ant to  order  the  materials  furnished  for  the 
last  five  houses,  any  oral  promise  to  pay  for 
them  would  be  a  promise  to  pay  the  debt  of 
another,  and  within  the  statute  of  frauds. 
This  request  necessarily  assumed  both  that 
these  materials  were  originally  supplied  on 
the  credit  of  Simeon  Plumb,  and  that  he  still 
continued  to  be  a  debtor  for  them.  Dillaby 
v.  Wilcox,  60  Conn.  71,  22  Atl.  491.  But  this 
was  the  very  point  in  Issue,  and  the  evi- 
dence upon  which  the  plaintiff  relied  to  sup- 
port his  action  tended  to  show,  not  simply 
that  the  defendant  had  in  fact  authorized  the 
purchases  in  his  behalf,  but  that,  whether 
this  were  so  or  not,  he  was  estopped  to  deny 
the  existence  of  such  authority,  and  had  also 
ratified  the  transaction.  The  same  claim  is 
presented  in  a  different  form  by  the  complaint 
that  the  jury  were  not  Instructed,  as  request- 
ed, that  no  oral  promise  by  the  defendant 
to  pay  for  materials  for  these  five  houses, 
which   had  been  or  were  being  ordered  by 


Plumb  without  authority  from  him,  would  be 
such  conduct,  acts,  or  words  as  would  justify 
the  plaintiff  '.n  assuming  that  the  defendant 
was  responsible  for  the  materials  so  ordered. 
If,  while  they  were  being  ordered  in  his 
name,  the  defendant  orally  promised  the 
plaintiff  to  pay  for  them,  this  would  plainly 
be  evidence  tending  to  justify  the  plaintiff  in 
assuming  that  tl>e  defendant  was  responsi- 
ble, as  the  real  principal  in  the  transaction. 

The  defendant  requested  the  court  to  in- 
struct the  jury  that  if  Simeon  Plumb  had  in 
fact  no  authority  to  order  the  materials  for 
these  five  houses,  the  plaintiff  could  not  re- 
cover for  anything  furnished  after  notice  or 
such  want  of  authority,  nor  for  anything 
furnished  before  the  defendant  knew  that 
Simeon  Plumb  waa  buying  upon  his  credit 
of  the  plaintiff  for  these  houses.  This  in- 
struction was  properly  refused,  for  it  ig- 
nored the  effect  of  a  ratification,  of  which 
some  evidence  had  been  submitted.  The 
defendant  might  have  told  the  plaintiff  that 
Plumb  had  in  fact  no  authority  to  contract 
for  him,  and  still  have  proceeded  to  ratify 
the  purchases.  Nor  does  the  validity  of  a 
ratification  depend  on  the  time  when  the 
party  ratifying  learned  of  the  transaction 
which  is  ratified. 

The  defendant  asked  the  court  to  instruct 
the  jury  that  the  plaintiff  could  not  recover 
on  any  promises  made  by  the  defendant  to 
pay  for  materials  previously  sold  and  deliv- 
ered on  the  order  of  Simeon  Plumb,  for  use 
in  the  last  five  houses.  There  was  no  error 
in  refusing  to  comply  with  this  request. 
The  complaint  Is  not  founded  on  any  special 
promise.  It  rests  upon  a  liability  for  goods 
bargained,  sold,  and  delivered,  and  materials 
furnished,  and  upon  an  account  stated.  The 
real  importance  of  the  promises  which  the 
plaintiff  claimed  that  the  defendant  had 
made  was  in  their  bearing  upon  the  ques- 
tions of  ratification,  acceptance  of  the  goods, 
assent  to  the  prices  charged,  and  admission 
of  the  correctness  of  the  account  as  ren- 
dered. A  recovery  was  sought,  not  on  the 
promises,  but  for  the  purchases,  to  establish 
a  liability  for  which  the  promises  were  prop- 
er evidence.  It  is  true  that  an  express 
promise,  founded  only  on  a  past  considera- 
tion, not  moved  by  a  previous  request,  will 
not  support  an  action;  but,  In  the  case  at 
bar,  not  only  Is  the  action  brought  to  recov- 
er for  the  consideration,  but  there  was  evi- 
dence, of  which  these  promises  formed  a  le- 
gitimate part,  from  which  the  jury  had  the 
right  to  infer  a  previous  request,— that  is,  a 
request  by  Simeon  Plumb  as  the  authorized 
agent  of  the  defendant 

Exception  is  taken  to  a  part  of  the  charge 
in  which  the  jury  were  told  that  their  ver- 
dict should  be  for  the  plaintiff,  if  the  de- 
fendant, by  his  acts  and  conduct,  recog- 
nized the  acts  of  Simeon  Plumb  as  his  own 
acts,  although  such  recognition  was  aft- 
er they  were  completed,  and  all  the  mate- 
rials bad  been  furnished  and  delivered.    Up- 
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on  this  point  the  plaintiff  contends  that  a 
ratification,  to  support  a  recovery,  unless 
brought  In  to  make  out  an  estoppel,  must 
rest  on  a  voluntary  acceptance  of  benefits  at 
a  time  -when  it  is  open  to  the  party  ratify- 
ing- to  accept  or  reject,  or  on  some  other  le- 
gal consideration  moving  from  the  plaintiff. 
Such  is  not  the  law  -with  respect  to  the  rati- 
fication  of  an  unauthorized  act  of  one  as- 
suming to  do  it  as  agent  for  the  party  rati- 
fying. Wilson  v.  Tumman,  0  Man.  &  G.  236, 
'Ml.  The  action  in  such  a  case  is  founded 
on  the  original  act,  and  the  question  of  con- 
sideration can  only  be  important  with  re- 
gard to  that.  It  is  otherwise  where  there 
is  no  claim  of  agency,  but  the  ratification  is 
of  the  act  of  a  mere  stranger,  done  on  his 
own  account  and  In  his  own  name.  Ham- 
lin v.  Sears,  82  N.  Y.  327,  331. 

Of  the  other  errors  assigned,  none  seem  to 
us  to  have  sumclent  merit  to  require  their 
discussion,  except  one  based  upon  the  form 
of  the  complaint.  This  is,  in  substance,  that 
under  the  charge  the  jury  were  at  liberty  to 
return  a  verdict  for  the  plaintiff  on  the 
ground  of  an  estoppel,  precluding  the  de- 
fendant from  denying  that  Simeon  Plumb 
made  the  purchases  in  question  as  his  agent, 
although  the  existence  of  such  an  estoppel 
had  not  been  alleged.  The  practice  act  al- 
lows acts  and  contracts  to  be  stati'd  accord- 
ing to  tbeir  legal  effect,  but  in  so  doing  the 
pleading  should  be  such  as  fairly  to  apprise 
the  adverse  party  of  the  state  of  facts  'which 
it  is  intended  to  prove.  Prac.  Bk.  p.  14,  rule 
3,  t  1-  The  plaintiff's  complaint  alleges  an 
indebtedness  for  goods  sold.  He  was  pre- 
pared to  support  It  by  evidence  tending  to 
show  three  things:  That  the  goods  were 
purchased  for  the  defendant  by  an  author- 
ized agent;  that  they  were  purchased  by 
one  whom  he  had  a  right,  from  the  defend- 
ant's conduct,  to  regard  as  his  authorized 
agent;  and  that  the  defendant  had  confirm- 
ed the  purchases  by  a  subsequent  ratifica- 
tion. It  would  not  have  been  good  pleading 
to  set  out  the  evidential  facts  on  which  he 
relied  to  establish  any  of  these  positions. 
The  legal  effect  of  each  was  the  same,  in 
making  the  defendant  a  debtor  to  the  plain- 
tiff for  the  price  of  the  goods.  At  common 
law  an  estoppel  in  pais  was  never  regarded 
as  in  Itself  a  substantive  ground  of  recov- 
ery, to  be  put  forward  in  pleading  as  part 
of  the  plaintiff's  case.  It  was  merely  a  mode 
of  shutting  off  a  defense.  A  plaintiff  who 
sued  upon  a  cause  of  action,  the  existence 
of  which  the  defendant  was  equitably  es- 
topped from  denying,  stated  the  facts  neces- 
sary to  constitute  the  cause  of  action  in  his 
complaint  as  if  they  existed,  and,  if  a  de- 
nial were  pleaded,  did  not  reply  specially, 
stating  the  matter  of  estoppel,  but  simply 
introduced  it  in  evidence  to  support  his 
original  averments.  Hawley  v.  Middlebrook. 
28  Conn.  527,  536.  It  is  unnecessary  for  us 
to  determine  what  might  have  been  the  duty 
•f  the  plaintiff,  had  he  relied  simply  on  a 


liability  by  estoppel,  or  simply  on  a  liability 
by  ratification.  He  did  in  fact  claim  an 
original  liability,  and,  in  drafting  bis  com- 
plaint, might  fairly  regard  the  greater  aa 
including  the  less.  No  separate  count,  found- 
ed on  the  matter  of  estoppel,  could  have 
been  added,  for  it  would  not  have  been  for 
a  separate  and  distinct  cause  of  action,  as 
distinguished  from  a  separate  and  distinct 
claim  for  relief  founded  on  the  same  trans- 
action. Prac.  Bk.  p.  12,  rule  2,  (  4.  Craft 
Refrigerating  Mach.  Co.  v.  Qulnniplac  Brew- 
ing Co.,  63  Conn.  551,  561,  29  Atl.  76.  The 
practice  act  was  auopted  to  promote  sim- 
plicity, rather  than  complexity,  in  pleading. 
As  it  allows  special  replications  and  rejoin- 
ders to  be  filed,  there  is  not  the  same  rea- 
son which  exists  in  some  of  the  other  states, 
in  which  a  different  system  of  code  plead- 
ing is  found,  for  anticipating  defenses  in 
the  complaint,  as  is  done  in  the  charging 
part  of  a  bill  in  equity.  In  actions  for  goods 
sold,  the  common  counts  may  be  used  when- 
ever they  are  "an  appropriate  general  state- 
ment" of  the  cause  of  action.  Prac.  Bk.  p. 
12,  rule  2,  }  1.  They  were  such  in  the  pres- 
ent case,  and,  as  the  defendant  did  not  move 
to  have  the  statement  made  more  specific,  it 
is  to  be  presumed,  as  has  been  already  said, 
that  it  gave  him  all  the  Information  lie 
deemed  necessary  for  his  protection.  There 
is  no  error  in  the  judgment  appealed  from. 
The  other  judges  concurred,  except  AN- 
DREWS, C.  J.,  who  dissented  as  to  the  ad- 
missibility of  the  declarations  of  Simeon 
Plumb  at  the  time  of  the  first  purchase. 


LINKS  et  al.  v.  CONNECTICUT  RIVER 

BANKING  CO.  et  al. 

(Supreme  Court  of  Errors  of  Connecticut.    June 

7.  1895.) 

COKPOKATIONR — DISSOLUTION — RECEIVER—  ACTIONS 
—  A.MENDMBNT. 

1.  Where,  under  the  jurisdiction  given  by 
Gen.  St.  g§  1042, 1065,  for  winding  up  the  affairs 
of  a  corporation,  ou  petition  of  stockholders,  a 
decree  dissolving  a  corporation  and  appointing 
a  receiver  has  been  made,  and  right  of  action 
against  delinquent  stockholders  has  thus,  by  pro- 
vision of  section  1322,  been  vested  in  the  receiver, 
creditors  cannot  sue  such  stockholders  on  the  re- 
fusal of  the  receiver  to  sue  them,  though  action 
is  brought  in  the  same  court  in  which  the  winding 
up  proceedings  are  pending,  but  they  should  in 
such  proceeding  apply  for  removal  of  the  receiver, 
or  order  to  compel  suit  to  be  brought,  and,  be- 
ing denied  redress,  should  appenl. 

2.  A  receiver  cannot,  in  the  absence  of  a 
statute  to  the  contrary,  be  sued  without  leave  of 
the  court,  which  appointed  him,  granted  in  the 
cause  in  which  he  was  appointed. 

3.  Refusal  to  allow  amendment  of  a  com- 
plaint, adding  a  count,  seven  months  after  com- 
mencement of  action,  and  after  two  successive 
demurrers  to  the  complaint  had  been  sustained, 
is  not  reviewable:  courts  being  given  power  by 
Gen.  St.  {  1027,  to  restrain  amendments  so  far 
as  may  be  necessary  to  compel  the  parties  to  join 
issue  in  n  reasonable  time  for  trial. 

Appeal  from  superior  court,  Hartford  coun- 
ty;  Robinson,  Judge. 
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Action  by  THIJe  Links  and  others,  creditors 
of  the  Enterprise  Manufacturing  Company, 
for  which  a  receiver  had  been  appointed, 
against  the  Connecticut  River  Banking  Com- 
pany and  others,  to  compel  payment  by  de- 
fendants of  their  unpaid  subscriptions  to  the 
capital  stock  of  the  Enterprise  Manufactur- 
ing Company.  Demurrers  were  sustained  to 
the  complaint,  and  leave  to  cite  in  the  re- 
ceiver as  a  defendant  and  to  amend  the  com- 
plaint denied.     Plaintiffs  appeal.     Affirmed. 

Charles  J.  Cole  and  Hugh  O'Flaherty,  for 
appellants.  Charles  E.  Perkins  and  Arthur 
P.  Eggleston,  for  appellees. 

BALDWIN,  J.  The  plaintiffs  state  a  strong 
case  for  equitable  relief,  but  they  have  mis- 
taken their  remedy.  By  Gen.  St.  Si  1942, 
1965,  the  superior  court,  as  a  court  of  equity, 
had  power  to  wind  up  the  affairs  of  the  En- 
terprise Manufacturing  Company,  and  decree 
its  dissolution,  on  a  petition  by  stockholders 
in  the  company,  showing  due  cause,  and,  on 
complaint  of  any  person  aggrieved  by  such 
doings,  to  grant  such  relief  as  the  nature  of 
the  case  might  require.  The  plaintiffs  allege 
that  proceedings  of  this  nature  were  had,  re- 
sulting In  a  decree  dissolving  the  corporation, 
appointing  a  receiver,  and  ordering  him  to  col- 
lect all  debts  due  to  it  forthwith;  and  that, 
under  this  decree,  they  have  proved  in  those 
proceedings  claims  against  the  corporation  to 
a  large  amount,  which  have  been  allowed  by 
the  court.  It  would  seem  from  the  state- 
ments in  the  complaint  that  the  selection  of  a 
receiver  was  inconsiderately  made.  The  de- 
murrer admits  that  the  company  was  insol- 
vent, and  that  be  was  a  stockholder  who  had 
paid  nothing  on  his  stock,  a  director  who  had 
falsely  and  fraudulently  certified  under  oath, 
in  the  organization  certificate,  that  all  the 
stock  had  been  fully  paid  up  in  cash,  and  the 
secretary  of  the  company  at  the  date  of  the 
decree.  These  circumstances  were  doubtless 
unknown  to  the  superior  court  when  he  was 
appointed,  and  if  brought  to  its  attention,  on 
a  motion  for  his  removal,  would  be  such  as 
to  require  immediate  action  to  that  end.  But, 
while  thtir  existence  is  conceded  in  the  case 
at  bar,  it  cannot  be  assumed  In  passing  upon 
the  questions  involved  in  the  proceedings  In 
the  other  action.  The  plaintiffs  made  the  En- 
terprise Manufacturing  Company  and  the  re- 
ceiver of  the  company,  as  such,  garnishees  in 
their  writ,  but  not  defendants.  He  was  made 
a  defendant  Individually  and  In  his  own  right, 
as  a  delinquent  stockholder,  and  joined  in  the 
demurrer;  but  this  cannot  affect  his  rights, 
as  receiver,  to  be  heard  before  he  is  con- 
demned. 

The  plaintiffs  allege  that  he  has  refused  to 
sue  any  of  the  delinquent  stockholders,  or  to 
allow  them  to  sue  in  his  name,  upon  giving 
him  sufficient  indemnity;  that  be  is  acting  in 
collusion  with  the  other  stockholders;  that 
he  has  abandoned  all  title  to  their  unpaid  sub- 
scriptions;  and  that  the  superior  court  has 


refused  to  order  him  to  sue,  or  to  let  them  sue- 
In  his  'behalf.  In  determining  the  effect  or 
such  a  condition  of  things  up  *  the  plaintiffs' 
rights  to  the  remedy  they  seek,  we  are  again, 
and  for  the  same  reason,  compelled  to  regard 
it  as  not  established  for  the  purpose  of  de- 
termining what  relief  they  might  obtain  or 
should  have  obtained  In  the  receiver  suit,  aft- 
er a  decision  by  the  receiver  to  abandon  the 
stock  claims  as  not  worth  pursuing.  As  cred- 
itors <of  the  corporation,  whose  claims  bad 
been  proved  and  allowed  under  the  decree, 
they  had  the  right  to  be  heard  there  upon  any 
of  the  doings  of  the  court  or  the  receiver,  by 
which  they  might  claim  to  be  aggrieved. 
They  had  the  right  to  ask  for  the  removal  or 
the  receiver,  but  they  have  not  done  this. 
They  had  the  right,  should  any  decree  be- 
passed  in  the  progress  of  that  cause,  which  as 
to  them  was  a  final  one,  and  was  unfavorable 
to  their  Interests,  to  bring  It  before  this  court 
for  reylew  upon  appeal.  Trustees  v.  Green- 
ough,  105  U.  S.  527;  Neville  v.  Carriage  Co., 
47  Conn.  167;  Leonard  v.  Insurance  Co.,  65- 
Conn.  529,  83  Atl.  511.  The  Enterprise  Man- 
ufacturing Company  has  been  dissolved,  and 
its  rights  of  action  against  its  delinquent  stock- 
holders have  passed  to  its  receiver.  Gen.  St. 
S  1322.  The  administration  of  its  estate  ta- 
in the  hands  of  the  superior  court  for  Hart- 
ford county,  but  only  in  the  exercise  of  its- 
jurisdiction  over  the  cause  in  which  the  re- 
ceiver was  appointed.  It  can  no  more  make 
orders  to  affect  that  cause,  while  sitting  to- 
near  another,  between  different  parties,  pend- 
ing in  the  same  county,  than  if  it  were  a  dif- 
ferent court,  or  in  session  in  a  different  coun- 
ty. These  distinctions  are  not  merely  formal; 
they  are  essential  to  the  administration  of 
justice.  An  estate  in  the  possession  of  a  re- 
ceiver must  be  administered  In  the  presence 
of  those  who  were  parties  to  the  appointment, 
or  they  would  be  denied  their  day  in  court. 

The  plaintiffs  sought  to  improve  their  situ- 
ation by  applying  to  the  court,  in  the  present 
suit,  for  an  order  under  which  the  receiver 
could  be  made  a  codefendant.  This  applica- 
tion was  properly  refused,  the  leave  of  the 
court  in  the  receiver  suit  not  having  pre- 
viously been  obtained.  A  receiver  appointed 
by  judicial  authority  cannot,  in  the  absence 
of  a  statute  to  the  contrary,  be  subjected  to 
suit  without  the  leave  of  the  court  whose 
officer  he  is,  granted  In  the  «i.ase  In  which  he 
was  appointed.  Porter  v.  Sabin,  149  U.  S. 
473,  13  Sup.  Ct.  1008.  He  is  presumed  to  be- 
actlng  according  to  the  will  of  that  court; 
and  to  sue  him  Is  necessarily  to  bring  In  an- 
other court  to  take  port  In  the  disposition  of 
the  estate  which  has  been  put  in  his  charge. 
The  rule  that,  where  a  court  has  once  ac- 
quired jurisdiction  over  a  particular  subject- 
matter,  it  retains  it  free  from  interference  by 
any  other  court,  is  that  which  governs;  and 
cases  affecting  legislative  receiverships  or  re- 
ceivers of  national  banks  are  therefore  Inap- 
plicable as  authorities. 

The  refusal  to  allow  the  amendment  of  the- 
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complaint,'  by  adding,  seven  months  subse- 
quent to  the  Institution  of  the  action,  and  aft- 
er two  successive  demurrers  had  been  sus- 
tained, a  second  count,  constitutes  no  ground 
of  appeal.     Gen.  St.  %  1027. 

There  is  no  error  in  the  judgment  of  the  su- 
perior court    The  other  judges  concurred. 


STATE  ex  reL  OAKEY  v.  FOWLER. 

(Supreme  Court  or  Errors  of  Connecticut.    June 
22.  1895.) 

ClTT   1SD  TOWH  COLLECTOXS  OF  HaBTFOBD— FllJ<- 

ins  Vacancies. 
Under  Gen.  St.  1866,  p.  729,  !  94.  provid- 
ing that  whon  a  vacancy  shall  exist  in  either  the 
office  of  city  collector  or  of  town  collector  of 
the  taxtc  of  Hartford,  the  remaining  collector 
■hall  discbarge  the  duties  of  the  office  for  the 
unexpired  term,  and  that,  in  case  a  vacancy  shall 
■exist  in  both  offices,  "the  same  shall  be  filled 
for  the  unexpired  portion  of  said  term,  by  a 
major  vote  ot  the  selectmen  of  said  town,  and 
the  aldermen  of  baid  city,  at  a  meeting  special- 
ly called  and  warned  by  the  mayor  of  the  city 
for  that  purpose,'"  there  being  a  vacancy  in  both 
■offices,  they  should  be  filled  by  a  majority  of 
those  present  at  a  joint  meeting  of  the  selectmen 
and  the  alderuien.  Per  Baldwin  and  Hamersley, 
JJ..  dissenting. 

Dissenting  opinion.  For  majority  opinion, 
see  32  Atl.  102. 

BALDWIN,  J.  (dissenting).  On  May  6th, 
1S94,  Frederick  S.  Brown  died,  while  holding 
the  two  offices  of  coliectoi  of  taxes  for  the 
town  of  Hartford  and  collector  of  taxes  for 
the  city  of  Hartford.  His  term  of  office,  as 
respects  each  of  these  positions,  would  have 
expired  at  the  close  of  that  day,  and  he  had 
been  reappointed  to  each  for  the  next  term  of 
two  years,  beginning  on  May  7th.  It  was 
provided  by  law  (Gen.  St.  1866,  p.  729,  §  94; 
Gen.  St.  1888,  I  3902)  that  whenever  a  va- 
cancy should  exist  in  either  of  these  offices 
the  remaining  collector  should  discharge  all 
the  duties  of  the  vacant  office  for  the  unexpir- 
ed portion  of  the  term;  and  that,  In  case  a  va- 
cancy should  exist  in  both  of  said  offices, 
"the  same  shall  be  filled  for'  the  unexpired 
portion  of  said  term,  by  a  major  vote  of  the 
selectmen  of  said  town,  and  the  aldermen 
of  said  city,  at  a  meeting  specially  called  and 
warned  by  the  mayor  of  the  city  for  that 
purpose."  Until  May  11.  1894,  a  vacancy  ex- 
isted in  both  of  said  offices,  and  on  that  day 
the  selectmen  undertook  to  fill  it,  as  re- 
spects that  of  collector  of  town  taxes.  In 
my  opinion.  If  Gen.  St.  1SSS,  §  63,  author- 
izes the  appointment  of  such  a  collector  by 
the  town  or  the  selectmen.  In  case  of  a  va- 
cancy In  both  the  offices  of  collector  of  town 
taxes  and  collector  of  city  taxes  in  Hartford, 
it  's  only  when  there  has  been  a  failure  to 
pursue  or  an  unreasonable  delay  lu  pursuing 
the  other  mode  of  selection  specially  provided 
for  by  section  3902.  That  mode,  1  think,  was 
the  action  of  a  majority  ot  tho«se  present  at  a 
joint  meeting  of  the  selectmen  of  the  town 
and  the  aldermen  of  the  city,  to  be  specially 


called  and  warned  by  the  mayor  of  the  city 
for  that  purpose,  agreeably  to  the  require- 
ments of  section  94,  tit.  64,  c.  2,  of  the  Revi- 
sion of  1866.  The  provisions  of  that  chapter 
appear  to  me  to  have  been  drawn  in  contem- 
plation of  the  probability  that  both  these 
offices  would  ordinarily  be  filled  by  the  same 
person.  That  result  might  naturally  be  look- 
ed for  In  view  of  the  necessarily  close  rela- 
tions of  the  town  and  city  to  each  other, 
the  practical  Identity  of  interest,  and  the 
convenience  of  the  taxpayers.  By  section 
93,  repeated  In  Gen.  St.  1888,  f  38,  the 
official  term  of  each  collector  is  made  the 
same,  thus  prolonging  that  of  the  collector 
of  the  town  of  Hartford  a  year  beyond  that 
of  the  collector  of  any  other  town  In  the  state; 
while  by  section  96,  Gen  St  1866,  the  first 
selectman  of  the  town  and  the  mayor  of  the 
city  are  required  to  provide  one  and  the  same 
office  for  the  payment  and  collection  of  both 
town  and  city  taxes,  half  of  the  expense  of 
which  is  to  be  paid  by  each  municipality. 
The  provision  for  a  joint  meeting;  of  repre- 
sentatives of  each  municipality,  to  be  con- 
trolled by  a  major  vote  of  those  participating 
in  it,  was  well  adapted  to  secure  prompt  and 
decisive  action  in  an  event  which  rendered 
a  speedy  election  of  the  highest  importance. 
To  construe  section  94  as  contemplating  two 
meetings— one  ot  the  board  of  selectmen, 
called  by  their  own  authority  to  choose  a 
town  collector,  and  another  of  the  board  of 
aldermen,  called  by  the  mayor  to  choose  a 
city  collector— seems  to  me  not  only  to  do 
violence  to  the  natural  meaning  of  the  lan- 
guage employed,  but  to  deprive  the  statute, 
so  far  as  concerns  town  collectors,  of  any 
substantial  effect.  Without  it,  the  selectmen 
could  have  acted  alone  under  Gen.  St  1888, 
{  63,  and  no  legislation  was  needed  to  de- 
clare that  they  could  elect  by  a  major  vote. 
As  to  the  objection  that  no  provision  is  made 
for  organizing  the  joint  meeting,  or  for  re- 
cording or  certifying  to  its  doings,  it  would 
lie  equally  to  holding  the  Joint  meeting  of 
the  general  assembly  for  the  choice  of  a 
governor,  required  by  article  4,  §  2,  of  our  con- 
stitution. Gen.  St.  1888,  §  63,  provides  that 
if  any  town  office  in  any  town  shall  be  va- 
cant, the  vacancy  may  be  filled  by  the  town 
in  town  meeting,  an'  that  until  such  action 
is  had  it  may  be  filled  by  the  selectmen.  The 
defendant  was  chosen  town  collector  by  the 
selectmen  on  May  11th,  only  five  days  after 
the  decease  of  Mr.  Brown.  The  relator 
founds  his  claim  to  the  office  of  city  collector 
upon  a  vote  of  the  board  of  aldermen,  passed 
on  November  2<5th.  The  city  charter  gives 
the  common  council  power  to  prescribe  the 
manner  of  filling  vacancies  occurring  In  any 
city  office;  but  if,  under  that  authority,  any 
ordinance  could  have  been  framed  for  supply- 
ing temporarily  a  vacancy  in  the  office  of 
city  collector.  In  a  case  proper  for  the  ac- 
tion of  a.  Joint  meeting  of  the  selectmen  and 
aldermen,  none  having,  in  fact,  been  enacted, 
the  aldermen  were,  In  my  view  of  the  law, 
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incompetent  to  act  alone.  The  relator  there- 
fore appears  to  me  to  have  no  Interest  in 
maintaining  this  action,  except  such  as  be- 
longs to  him  as  both  a  freeman  and  an  alder- 
man of  the  city.  That  interest,  however,  I 
thould  deem  sufficient.  Com  v.  Commission- 
ers of  Thilndelphia.  1  Serg.  &  R.  3SJ:  State 
v.  Martin,  46  Conn.  470,  482.  The  informa- 
tion also  Is  filed  by  the  state's  attorney.  In 
his  own  proper  person,  as  well  as  at  the  re- 
lation of  Mr.  Oakey,  and  both  are  parties  to 
the  reservation.  I  therefore  concur  in  the  ad- 
vice glvea  to  the  superior  court,  and  In  hold- 
ing that  the  death  of  Mr.  Brown  created  a 
vacancy  in  both  offices,  to  be  filled  by  the 
selectmen  and  aldermen  pursuant  to  section 
04,  tit.  «4,  c.  2,  of  the  Revision  of  1866;  bnt 
I  dissent  froa  the  opinion  of  the  court  as 
to  the  right  under  that  section,  of  the  select- 
men to  choose  a  town  collector,  and  of  the 
aldermen  to  choose  a  city  collector,  in  sepa- 
rate meetings;  nor  am  I  prepared  to  assent 
to  the  views  of  the  majority  of  the  court 
In  respect  to  what  would  have  been  the  ef- 
fect on  the  vote  of  the  selectmen  for  the 
defendant  as  town  collector,  if  otherwise 
valid,  of  his  being  one  of  the  board,  or  of 
his  participation  in  that  action. 

HAMERSLEY.  J.  (dissenting).  1  concur 
in  the  opinion  of  Judge  BALDWIN  in  so 
far  as  it  relates  to  the  appointment  as  city 
collector  of  the  relator,  Oakey.  I  think  no 
advice  should  be  given  upon  the  question  of 
the  right  of  the  town  collector  ex  officio  to 
perform  the  duties  of  the  city  collector,  and 
the  legality  of  Fowler's  appointment  as 
town  collector.  The  latter  question  may  de- 
pend on  facts  about  which  the  record  is 
silent,  and  which  It  Is  evident  were  not  con- 
sidered by  the  parties  when  they  agreed  upon 
the  finding;  and  therefore  a  hearing  should  be 
had  before  final  Judgment  on  the  question 
of  Fowler's  title  '»  rendered.  It  is  obvious 
that  in  the  absence  of  any  personal  Interest 
in  the  relator,  there  may  be  grave  question 
whether  the  public  interest  would  justify  fur- 
ther prosecution  of  the  Information;  and  1 
think  the  state's  attorney  and  the  superior 
court  should  not  be  embarrassed  In  their  ac- 
tion on  that  question  by  any  premature  ex- 
pression of  opinion  from  this  court.  I  dissent 
from  the  advice  given  by  the  court. 


COOK  v.  RAYMOND. 
(Supreme  Court  of  Errors  of  Connecticut.    June 

7,  1895.) 
Trespass  —  Taking  Oyhtehs  —  Natural  Oyster 
Beds— Pa  hoi.  Evidence— Title — How  Ques- 
tioned—Amendment  op  Statute. 
1.  Art  April  14.  1881.  placed  all  shell  fish- 
eries within  we  area  described  under  the  exclu- 
sive jurisdiction  of  the  state,  and  empowered  the 
commissioners  of  shell  fisheries  to  grant  fran- 
chises for  cultivating  shell  fish  therein;    placed 
all  shell  fisheries  not  withia  such   area  within 
the  jurisdiction  of  the  towns  in  which  they  are 
located,  and  authorized  the  towns  to  grant  fran- 
chises for  cultivating  shell  fish  within  the  latter 


area:  provided  for  the  record  of  future  grants 
that  might  be  made  by  the  state  or  towns;  for- 
bade all  future  grants  of  franchises  in  any  natur- 
al oyster  or  clam  bed;  validated  all  designa- 
tions and  transfers  of  oyster  grounds  previously 
made,  except  designations  made  of  natural  oyster 
beds,  which  remained  void,  and  directed  such 
commissioners  to  cause  a  survey  to  be  made  of 
all  natural  oyster  beds  within  the  area  of  the 
state  jurisdiction,  and  to  locate  and  delineate 
such  natural  beds  on  such  map,  and  report  to  the 
general  assembly  Act  April  23.  1885  (Pub. 
Acts  1885,  p.  525).  accepted  and  established  the 
locations  and  designatio/.s  under  state  jurisdic- 
tion made  by  such  commissioners,  specifying  the 
boundary  of  each  natural  bed.  Held  that,  in  an 
action  for  trespass  on  plaintiff's  oyster  bed, 
claimed  under  »  designation  made  prior  to  Act 
April  14,  1881,  such  statutes  did  not  prevent 
proving  by  parol  evidence  the  fact  that  the  ground 
designated  man.  at  the  time  of  designation,  a 
natural  oyster  bed.  State  v.  Nasli,  25  AtL  451, 
62  Conn.  47.  distinguished. 

2.  Pub.  Acts  1803,  c.  110.  directs  the  shell 
fish  commissioners  to  mark  certain  established 
oyster  beds  with  state  buoys,  and  provides  a  pen- 
alty for  displacing  such  buoys,  and  that  "no 
buoys  shall  be  so  tet  or  lines  so  run  as  to  include 
within  the  natural  or  public  beds  any  private  or 
designated  grounds."  The  act  does  not  purport 
to  amend  (Jen.  St.  }  2328,  uor  to  displace  or  al- 
ter existing  legislation.  Held,  that  such  act  did 
not  amend  such  section,  so  as  to  exclude  from  the 
natural  oyster  bed*  established  by  such  section 
any  ground  tho  shell  fish  commissioners  may 
leave  out  in  buoying  one  of  such  beds  as  directed 
by  the  act. 

3.  The  mode  ot  questioning  the  title  of  a 
claimant  to  a  designated  natural  oyster  bed  is 
not  limited  to  a  proceeding,  under  Gen.  St.  I  2356. 
for  the  removal  of  stakes  from  an  oyster  bed 
which  has  been  improperly  staked  out,  in  the 
absence  of  anything  in  such  section  preventing 
the  public  from  exercising  its  right  of  fishing  ou 
natural  oyster  beds  nhich  Individuals  attempt 
to  appropriate  under  a  pret ended  designation: 
but  it  may  be  don-  ay  defendant  in  an  action  by 
such  claimant  In  the  nature  of  trespass  for  un- 
lawfully entering  on  plaintiffs  oyster  ground, 
nud  taking  and  curving  away  oysters  and  clams. 

4.  Gen.  St.  It  2d5(>.  piovidcs  that  the  court, 
when  ordering  tht  removal  of  stakes  inclosing 
an  oyster  bed  improperly  staked,  shall,  if  oyster* 
have  l>een  planted  oi  improvements  made  in  good 
faith  before  the  pecition  tor  removal  was  brought, 
allow  a  reuse  nablo  ime  for  the  removal  of  such 
oysters  and  improvments.  Held  that,  in  an  ac- 
tion of  trespass  fur  unlawfully  entering  on  plain- 
tiff's oyster  ground,  aud  taking  and  carrying 
away  oysters  and  clams,  where  it  appears  that 
such  ground  is  a  natural  oyster  bed,  and  that 
plaintiff  in  good  faith  planted  some  of  the  oysters 
taken  by  defendant,  plaintiff  cannot  recover  the 
value  of  such  oysters. 

Case  reserved  from*  court  of  common  pleas. 
Fairfield  county;   Curtis,  Judge. 

Action  by  Oliver  Cook  against  William  Ray- 
mond. In  the  nature  of  trespass, for  unlawfully 
entering  on  plaintiff's  oyster  ground,  and  tak- 
ing and  carrying  nway  oysters  and  clams, 
commenced  before  a  justice  of  the  peace,  and 
taken  on  appeal  by  defendant  to  the  court  of 
common  pleas.  Case  reserved,  on  facts  found, 
for  the  advice  aud  consideration  of  the  su- 
preme court  of  errors.  Judgment  for  defend- 
ant advised. 

Levi  Warner  nnd  J.  Belden  Hurlbutt.  for 
plaintiff.  John  H.  Perry  and  Russell  Frost, 
for  defendant 

HAMERSLEY,    J.      The    complaint    is   in 
the  nature  of  an  action  of  trespass.     The  de- 
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fendant  justifies.  The  main  fact  In  Issue  is 
the  validity  of  the  plaintiff's  title  to  the  oyster 
plantation  described  in  the  complaint.  The 
material  facts  bearing  on  the  question  of  title 
are  as  follows:  The  ground  In  question  was 
designated  to  individuals,  for  the  planting 
and  cultivation  of  oysters  thereou,  between 
February  4,  1879,  and  February  10.  1881,  and 
the  rights  acquired  by  such  designation  were, 
prior  to  the  alleged  trespass,  conveyed  to  the 
plaintiff.  At  the  time  of  designation  the 
ground  designated  was  a  natural  oyster  bed 
and  a  natural  clam  bed  (this  fact  was  found 
upon  parol  evidence,  objected  to  by  the  plain- 
tiff because  the  evidence  was  parol,  and  re- 
ceived  subject  to  the  objection).  The  desig- 
nated ground  constitutes  the  westerly  end  of 
one  of  the  natural  beds  under  state  juris- 
diction, known  as  "Roton  Point  and  Fish  Is- 
land Natural  Beds,"  located  and  described  in 
section  2328  of  the  General  Statutes.  Pur- 
suant to  the  provisions  of  chapter  110,  Pub. 
Acts  1883,  the  state  shell  fish  commissioners 
caused  the  Roton  Point  and  Fish  Island  nat- 
ural beds  to  be  buoyed,  leaving  out  the 
ground  now  in  question  (evidence  of  this  fact 
was  objected  to  by  the  defendant  as  immate- 
rial, and  admitted  subject  to  the  objection). 
Upon  the  facts  so  found,  judgment  must  be 
rendered  for  the  defendant. 

The  designation  of  a  natural  oyster  bed  is 
void,  and  cannot  affect  the  right  of  the  public 
to  take  oysters  on  such  ground.  The  fact  that 
ground  designated  was,  at  the  time  of  desig- 
nation, a  natural  oyster  bed,  may  be  proved 
by  parol.  Averill  v.  Hull,  37  Conn.  320.  The 
plaintiff  claims  that,  since  the  legislation  of 
1S81  and  1885,  parol  evidence  of  such  fact 
is  inadmissible,  and  cites  State  v.  Nash.  02 
Conn.  47.  25  Atl.  451,  in  support  of  bis  claim. 
By  the  act  of  April  14,  1881.  the  legislature 
placed  all  shell  fisheries  within  the  area  there- 
in described  under  the  exclusive  jurisdiction 
and  control  of  the  state,  and  empowered  the 
commissioners  of  shell  fisheries  to  grant,  in 
the  name  of  the  state,  franchises  for  cultivat- 
ing shell  flsh  within  that  area.  It  placed  all 
shell  fisheries  not  within  tbat  area  within  the 
jurisdiction  and  control  of  the  towns  In  which 
they  are  located,  and  authorized  the  town  au- 
thorities to  grant  franchises  for  cultivating 
shell  fish  within  this  area  of  town  jurisdic- 
tion. It  provided  for  the  record  of  future 
grants  that  might  be  made,  either  by  the 
state,  or  by  the  town,  it  forbade  all  future 
grants  of  franchises  in  any  natural  oyster  or 
clam  bed.  It  validated  all  designations  and 
transfers  of  oyster  grounds  previously  made, 
except  designations  made  of  natural  oyster 
beds,  such  designations  remaining  after  the 
passage  of  the  act.  as  they  were  before,  ab- 
solutely void.  It  directed  the  shell  flsb  com- 
missioners to  cause  a  survey  to  be  made  of  all 
tbe  natural  oyster  beds  within  the  area  of 
state  jurisdiction,  and  to  locate  and  delineate 
such  natural  beds  on  said  map,  and  report  to 
tbe  general  assembly.  In  1885  the  locations 
and  designations  of  the  natural  oyster  beds 


under  state  jurisdiction,  as  made  by  the  com- 
missioners of  shell  fisheries  pursuant  to  the 
act  of  1881,  were,  by  the  act  of  April  28,  1885 
(Pub.  Acts  1885,  p.  525),  "accepted,  ratified, 
established  and  confirmed  by  the  state  as  fol- 
lows, to  wit,"  specifying  with  mathematical 
accuracy  the  boundaries  of  each  natural  bed, 
including  tbe  Roton  Point  and  Fish  Island 
natural  beds.  State  v.  Nash,  supra,  holds 
that  "tbe  effect  of  these  enactments  is  that, 
in  a  proceeding  like  the  present  (I.  e.  a  crim- 
inal complaint  for  taking  oysters  from  a  plan- 
tation within  tbe  state  jurisdiction,  and  des- 
ignated by  the  shell  fish  commissioners  since 
1885).  and  in  a  case  where  the  grant  of  tbe 
franchise  to  private  parties  has  been  made 
since  such  enactment,  while  tbe  fact  that 
such  ground  is  a  natural  oyster  bed  would 
render  tbe  grant  Invalid,  the  only  proof  of 
such  fact  which  Is  admissible  by  way  of  col- 
lateral attack  is,  not  by  parol  evidence,  but 
by  showing  that  such  ground  is  embraced  In 
the  locations  and  descriptions  contained  in  the 
statute  of  the  natural  oyster  beds  under  state 
Jurisdiction."  Neither  the  precise  point  de- 
cided, nor  the  reason  of  the  decision,  affect 
the  present  case.  State  v.  Nash  is  dealing 
with  a  collateral  attack  upon  a  designation. 
Here  we  have  a  direct  attack.  The  validity 
of  the  designation  is  the  very  tblng,  and  sub- 
stantially tbe  only  thing,  put  in  issue  by  the 
pleadings.  There  Is  no  way  by  which  the 
validity  of  a  designation  of  a  natural  growth 
oyster  bed,  made  prior  to  April,  1881,  can  be 
attacked  more  directly  than  In  an  actton  of 
trespass,  where,  as  in  this  case,  the  plaintiff 
alleges  a  special  title  to  the  locus  In  quo  by 
virtue  of  the  designation,  on  which  allegation 
issue  Is  Joined.  Again.  State  v.  Nash  Is  con- 
fined to  grants  made  by  the  state  since  the 
law  establishing  state  jurisdiction  of  shell 
fisheries,  and  holds  that.  In  a  collateral  attack 
on  such  grants,  evidence  that  the  ground  cov- 
ered by  the  grant  is  In  fact  a  natural  oyster 
bed  must  be  confined  to  showing  tbat  the 
ground  In  question  is  embraced  within  tbe  lo- 
cations and  descriptions  of  natural  beds  con- 
tained in  the  statute.  Such  record  evidence 
of  the  fact  that,  at  the  time  of  designation, 
the  ground  in  question  was  not  a  natural 
oyster  bed,  cannot  be  collaterally  attacked. 
But.  when  there  Is  Involved  the  validity  of  a 
grant  made  by  a  town,  prior  to  the  establish- 
ment of  state  jurisdiction,  and  prior  to  tbe 
establishment  of  any  statutory  or  authorita- 
tive record  of  natural  oyster  beds,  there  is 
then  no  evidence  that  can  be*produced  of  such 
grounds  being  at  the  time  of  designation  a 
natural  oyster  bed,  except  parol  evidence. 
The  conditions  are  then  exactly  the  same  as 
when  Averill  v.  Hull,  supra,  was  decided. 
Analogy  between  the  two  cases  Is  Impossible; 
but.  If  it  were  possible,  it  would  not  benefit 
the  plaintiff,  because  It  appears  that  the 
ground  covered  by  his  designation  is  embra- 
ced within  the  statutory  description  of  nat- 
ural oyster  beds. 
Tbe  plaintiff,  however,  claims  that  chap- 
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ter  110  of  the  Public  Acts  of  1893  amended 
«ectlon  2328,  so  as  to  exclude  from  the 
natural  oyster  beds  established  by  that  sec- 
tion any  ground  the  shell  fish  commissioners 
may  leave  out  in  buoying  one  of  those  beds 
as  directed  by  the  act.  Such  effect  cannot 
be  given  to  the  act  of  1893.  This  act  does 
not  purport  to  amend  section  2328.  nor  to 
repeal  or  alter  any  existing  legislation.  Un 
the  contrary,  it  treats'the  existing  statutory' 
■description  of  the  Roton  Point  and  Fish 
Island  beds  as  conclusive.  It  is  simply  ad- 
ministrative, and  directs  the  shell  fish  com- 
missioners to  mark  those  established  beds, 
and  two  others  named,  with  state  buoys, 
and  provides  a  penalty  for  displacing  such 
buoys.  The  plaintiff's  claim  is  based  wholly 
on  the  following  sentence:  "No  buoys  shall 
be  so  set  or  lines  so  rnn  as  to  include  within 
the  natural  or  public  beds  any  private  or 
•designated  grounds."  The  object  of  this  di- 
rection, and  the  meaning  of  the  language 
used,  may,  as  claimed,  be  open  to  doubt; 
but  It  is  certain  that  this  phrase  cannot  be 
-construed  as  authorizing  the  shell  fish  com- 
missioners, in  executing  an  order  to  place 
buoys  for  marking  the  natural  oyster  beds 
as  established  by  law,  to  alter  that  law,  and 
to  make  a  new  statute  establishing  the 
natural  oyster  beds  within  the  state  juris- 
diction. 

The  plaintiff  claims,  in  his  brief,  that  the 
-question  whether  the  locus  was  a  natural 
-oyster  bed  could  not  be  raised  under  the 
pleadings  In  this  case,  because  the  proceed- 
ing under  section  2336,  for  the  removal  of 
stakes  from  an  oyster  bed  which  has  been 
improperly  staked  out.  is  the  only  way  in 
which  the  plaintiff's  title  can  be  tested.  If 
the  plaintiff  can  properly  raise  this  question 
upon  the  record  before  us,  and  If  section 
2336  applies  to  an  oyster  bed  within  the  ex- 
-clusive  jurisdiction  of  the  state,  the  claim 
is  nevertheless  unfounded.  There  is  nothing 
In  section  2360  which  prevents  the  public 
from  exercising  Its  right  of  fishing  on  natural 
oyster  beds  which  Individuals  attempt  to 
appropriate  under  a  pretended  designation. 
The  provisions  of  this  section  have  been  in 
force  in  their  present  form  since  1870,  and 
their  meaning  has  been  settled.  In  the  case 
of  In  re  Clinton  Oyster  Ground  Committee, 
52  Conn.  10,  the  act  of  1870  was  treated  as 
furnishiug  a  specific  remedy  against  tres- 
pass on  public  grounds,  in  addition  to  the 
right  of  any  one  to  take  oysters  from 
grounds  so  illegally  designated,  and  to  de- 
fend agaiast  prosecution,  or  action  for  such 
taking,  by  showing  that  the  ground  was  a 
.natural  oyster  bed.  Town  of  Clinton  v. 
Bacon  was  a  petition  for  an  order  for  the 
removal  of  stakes,  under  section  2356.  The 
ground  in  question  had  been  designated  and 
staked  out  In  1863,  and  had  since  been  con- 
tinuously kept  inclosed:  but.  during  all  that 
lime,  it  had  been  a  natural  oyster  bed.    In 


advising  a  judgment  for  the  plaintiff,  this 
court  holds  that  the  proceeding  Is  not  an 
action  to  test  the  title,  but  is  In  the  nature 
of  an  equitable  proceeding  to  remove  a 
cloud  upon  the  title  of  the  state,  and  says: 
"The  pretended  designation  Is  void,  and  the 
title  of  the  public  to  the  ground  Is  not  af- 
fected by  it;  but  It,  and  the  stakes  set  up 
by  the  defendant  as  evidence  of  it,  con- 
stitute a  cloud  upon  the  title  to  the  ground, 
and  tend  to  deter  the  public  from  the  en- 
joyment of  It"  56  Conn.  51»,  16  Atl.  548. 
In  White  v.  Petty,  57  Conn.  582,  18  Atl.  253. 
the  court  says:  "The  purpose  of  the  statute 
of  1875  [act  of  1870]  Is  not,  as  the  defendants 
claim,  to  provide  a  way  for  the  trial  of 
questions  of  tltie,  but  to  effect  the  removal 
of  stakes  improperly  set  up,  by  means  of 
which  the  public  are  deterred  from  exer- 
cising their  rights  upon  ground  belonging  to 
them."  In  State  v.  Bassett,  64  Conn.  217.  20 
Atl.  471,  In  a  prosecution  for  willful  tres- 
pass upon  a  designated  bed,  parol  evidence 
of  title  In  the  state  by  reason  of  the  ground 
being  a  natural  oyster  bed,  and  the  conse- 
quent Invalidity  of  the  designation,  was  ad- 
mitted, and  Its  admissibility  was  unquestion- 
ed. 

The  plaintiff  also  claims  that  section  2356 
of  the  General  Statutes,  In  providing  that 
the  court,  when  ordering  the  removal  of 
stakes  inclosing  an  oyster  bed  Improperly 
staked,  shall,  if  oysters  have  been  planted 
or  Improvements  made  In  good  faith  before 
the  petition  for  removal  was  brought,  al- 
low a  reasonable  time  for  the  removal  of 
such  oysters  and  improvements,  gives  to 
persons  who  in  good  faith  trespass  upon  an 
oyster  bed  belonging  to  the  public  the  right 
to  recover  in  an  action  of  trespass  the  value 
of  any  oysters  they  may  plant  on  such  bed. 
and  which  may  be  mingled  with  oysters 
lawfully  taken  therefrom,  and  claims  that, 
since  some  of  the  oysters  taken  by  the  de- 
fendant were  proved  to  have  been  planted 
by  the  plaintiff  in  good  faith,  the  plaintiff  is 
entitled  to  a  Judgment  for  the  value  of  such 
oysters.  The  value  of  all  the  oysters  taken 
is  found  to  be  one  dollar,  and  It  appears 
that  tbe  plaintiff  did  not  prove  whether  the 
planted  oysters  mingled  with  those  taken 
were  two  or  more,  or  that  they  had  any 
value;  and  the  plaintiff  does  not  state  the 
amount  of  tbe  judgment  which  he  claims. 
The  result,  however,  would  be  the  same,  if 
the  finding  showed  the  number  of  cents 
which  represent  the  value  of  the  planted 
oysters.  This  provision  of  section  2350  was 
Intended  to  protect,  from  the  injury  of  a 
sudden  and  forcible  ejectment,  a  trespasser 
upon  public  grounds  who  has  acted  In  good 
faith.  It  does  not  restrict  the  rights  of  the 
public  in  the  use  of  natural  oyster  beds. 

The  court  of  common  pleas  is  advised  to 
render  judgment  for  the  defendant.  The  oth- 
er Judges  concurred. 
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CHILLINGWORTH  v.  EASTERN  TIN- 
WARE CO.  et  Hi. 
(Supreme  Court  of  Errors  of  Connecticut.    June 
22,  1895.) 

Febsoxai-tt — Evidence  of  Owxeuship  — Mort- 
•asc — Bt  What  Laws  Goverxw. 

X.  The  presumption  from  the  giving  by  a 
corporation  of  a  mortgage  on  personalty  that  it 
was  then  the  owner  thereof,  and  continued  such 
till  the  property  was  attached,  a  year  later,  by 
plaintiff,  as  the  property  of  the  corporation,- is 
overcome  by  evidence  that,  at  the  time  of  the 
attachment,  another  was  in  exclusive  possession 
thereof,  claiming  it  as  its  awn. 

2.  A  chattel  mortgage  made  in  New  York  by 
a  New  York  corporation  to  a  creditor  of  that 
state,  on  personalty  in  Connecticut,  is  not  govern- 
ed by  the  laws  of  New  York  relative  to  mortgages 
given  in  contemplation  of  insolvency,  the  corpora- 
Bon  being  empowered  to  do  business  in  Connecti. 
cat,  its  principal  business  being  carried  on  there, 
the  property  mortgaged  being  machinery  in  per- 
manent use  in  its  factory  in  that  state,  and  the 
mortgage  being  executed  as  required  by  the  laws 
of  Connecticut,  and  being  recorded  there. 

Appeal  from  superior  court.  New  Haven 
county;    George  W.  Wheeler,  Judge. 

Action  by  Felix  Chillingworth  against  the 
Eastern  Tinware  Company  and,  others. 
There  was  a  judgment  of  nonsuit,  which 
the  court  refused  to  set  aside,  and  plaintiff 
appeals.    Affirmed. 

James  H.  Webb  and  John  A.  Garver,  for 
appellant.     Henry  Stoddard,  for  appellees. 

TORRANCE,  J..  This  Is  an  action  to  re- 
cover damages  for  the  conversion  of  personal 
property  to  which  the  plaintiff  claimed  title 
under  an  execution  sale.  The  defeuse  was 
a  general  denial.  On  the  trial  below,  the 
plaintiff  claimed  that  the  property  described 
in  the  complaint  was  formerly  the  property 
of  the  United  States  Stamping  Company,  a 
manufacturing  corporation  organized  under 
the  laws  of  the  state  of  New  York,  and 
carrying  on  business  in  Portland,  in  this 
state;  that  In  November,  1888,  one  Samuel 
H.  Smith  brought  a  suit  against  said  stamp- 
ing company  in  the  superior  court  for  Mid- 
dlesex county,  in  this  state,  and  attached 
therein  said  property  in  Portland,  as  the 
property  of  said  corporation;  that  after- 
wards, in  February,  1891,  judgment  by  de- 
fault was  rendered  in  said  suit  in  favor  of 
Smith  for  $30,000;  that  upon  said  judgment 
an  execution  was  issued  and  levied  upon 
the  attached  property  In  March,  1891;  and 
that  in  April,  1891,  said  property  was  duly 
sold  under  said  execution  to  the  plaintiff. 
The  evidence  offered  by  the  plaintiff  in  sup- 
port of  these  claims  was  mostly  documen- 
tary- 

Oue  of  the  important  questions  in  the  case 
was  whether  the  United  States  Stamping 
Company,  at  the  time  of  the  attachment  or 
the  levy  and  sale  aforesaid,  owned  or  had 
any  interest  in  the  personal  property  de- 
scribed in  the  complaint;  and,  to  prove  that 
it  had.  the  plaintiff,  among  other  matters, 
put  In  evidence  the  fact  that  said  corpora- 
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tlon  in  July,  1887,  made  and  delivered  a 
chattel-  mortgage  of  said  property  to  August 
Pettier,  to  secure  an  indebtedness  from  it  to 
him  of  nearly  $60,000.  This  was  substan- 
tially all  the  evidence  offered  by  the  plain- 
tiff on  this  point  in  the  case.  He  also  of- 
fered evidence  tending  to  show  that  this 
chattel  mortgage  wsb  executed  by  said'  cor- 
poration in  contemplation  of  insolvency,  and 
claimed  that,  if  the  mortgage  was  so  exe- 
cuted, it  was  void  under  the  laws  of  New 
York.  The  defendants  claimed  that  the  chat- 
tel mortgage  was  valid.  After  the  plaintiff 
had  rested  his  case,  the  defendants  moved 
for  judgment  as  In  case  of  nonsuit,  on  sev- 
eral grounds,  among  which  were  these  two 
on  which  the  court  granted  the  motion,  name- 
ly, that  the  evidence  did  not  show  prima 
facie  that  the  stamping  company  owned  or 
bad  any  interest  in  the  property  at  the  time 
of  the  attachment  or  levy  and  sale  under 
which  the  plaintiff  claimed,  and  because, 
assuming  the  validity  of  the  chattel  mort- 
gage aforesaid,  the  evidence  showed  that  the 
levy  under  which  the  plaintiff  claimed  ig- 
nored the  existence  of  said  mortgage,  and 
was  therefore  invalid.  The  court  below  ren- 
dered judgment  as  of  nonsuit,  and  refused, 
on  motion  made  for  that  purpose,  to  set  it 
aside,  and  the  plaintiff  appealed  to  this 
court 

The  first  question  is  whether  the  plaintiff's 
evidence  fairly  tends  to  show  that  the  stamp- 
ing company  owned  the  property  at  the 
time  in  question.  As  before  stated,  the 
plaintiff's  case,  upon  this  point  of  it,  rests 
chiefly  upon  the  evidence  relating  to  the 
execution  and  delivery  of  the  chattel  mort- 
gage. We  think  it  must  be  conceded  that 
the  evidence  upon  this  point,  if  it  stood 
alone  and  uncontradicted,  does  fairly  tend 
to  prove  that  the  stamping  company  wns 
the  owner  of  the  property  in  July,  1887; 
and,  in  the  absence  of  anything  to  the  con- 
trary, the  presumption  would  be  that  this 
ownership  continued  up  to  the  time  of  the 
attachment  and  the  levy  of  the  execution. 
But  this  evidence  as  to  the  execution  and 
delivery  of  the  chattel  mortgage  does'  not 
stand  alone,  and  the  defendants  claim  that 
Its  probative  force  is  entirely  overcome  by 
the  other  evidence  introduced  by  the  plain- 
tiff in  the  case.  That  other  evidence  in  sub- 
stance consists  of  the  following  matters: 
The  organization  in  September,  1SS8,  of  the 
Eastern  Tinware  Company,  one  of  the  de 
fendants,  under  the  laws  of  New  York,  for 
the  purpose  of  manufacturing  tin-ware  In 
Portland,  in  this  state,  of  which  corpora- 
tion Joseph  Schelder,  the  other  defendant, 
was  and  is  the  president;  the  certificate 
of  attachment  in  the  case  of  Smith  v. 
United'  States  Stamping  Co.,  dated  Novem- 
ber 22,  1SS8,  which  recites  that  the  land  in 
Portland,  on  which  the  property  here  In 
dispute  was  then  located,  formerly  stood  of 
record  In  the  name  of  the  United  States 
Stomping  Company,  "but  has  recently  been 
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transferred  to  the  Eastern  Tinware  Com- 
pany," and  further  reciting  that  the  prop- 
erty here  in  dispute,  and  which  was  then 
attached,  was  then  "situated  In  the  build- 
ings on  the  premises  formerly  owned  and 
occupied  by  the  United  States  Stamping 
Company  in  said  Portland,  but  now  occupied 
by  the  Eastern  Tinware  Company,  and  con- 
sisting of  machinery,  tools,  implements,  etc.," 
and  further  reciting  that  the  Eastern  Tin- 
ware Company  had  "the  charge  and  posses- 
sion" of  the  personal  property  attached  at 
the  time  of  the  attachment;  evidence  show- 
ing an  execution  sale  to  Rebecca  E.  Inger- 
soll,  in  August,  1888,  of  all  the  right,  tide, 
and  interest  of  the  United  States  Stamping 
Company  in  and  to  substantially  all  of  the 
property  here  In  dispute;  and  also  evidence 
tending  to  show  that,  at  the  time  of  the  ex- 
ecution sale  to  the  plaintiff,  the  Eastern 
Tinware  Company  claimed  to  own  the  prop- 
erty in  dispute,  and  then  refused  to  permit 
the  plaintiff  or  the  officer  to  go  into  the 
building,  or  to  interfere  with  or  remove  any 
of  the  property.  It  furthermore  appears 
from  the  m-ord.  by  statements  of  plaintiff's 
counsel,  that  the  Pottier  mortgage  was  fore- 
closed, and  the  property  covered  by  it 
(which  is  the  property  here  in  dispute)  sold 
under  such  foreclosure  on  the  4th  of  August, 
1888,  and  that  the  title  to  said  property, 
under  said  foreclosure  sale,  ultimately  be- 
came vested  in  the  Eastern  Tinware  Com- 
pany, prior  to  the  Smith  attachment,  in 
November,  1888.  These  statements  of  coun- 
sel are  not,  strictly  speaking,  evidence  in 
the  case,  and  they  were  made,  principally, 
in  the  hearing  upon  the  plaintiff's  motion  to 
reopen  the  case.  Nevertheless,  we  think 
they  should  be  taken  into  account  in  deter- 
mining whether  the  court  below  erred  in 
granting  the  nonsuit.  They  were  made  in 
open  court,  for  the  purpose  of  giving  to 
the  court  in  this  Informal  way  such  knowl- 
edge of  the  matters  as  the  counsel  possessed, 
and  for  the  legitimate  purpose  of  influencing 
the  action  of  the  court.  Of  course,  these 
statements  of  counsel  for  the  plaintiff  as  to 
the  foreclosure  of  the  chattel  mortgage,  and 
as  to  the  title  thereby  acquired  vesting  in 
the  plaintiff,  must  be  taken  in  connection 
with  his  claim  that  the  mortgage  was  void, 
and  therefore  all  the  proceedings  under  it 
were  of  no  effect  as  against  Smith  or  the 
plaintiff,  who  claims  under  him. 

The  foregoing  is  the  substance  of  the  evi- 
dence In  the  case  bearing  against  the  pre- 
sumption that  the  ownership  of  the  stamping 
company  continued  till  the  time  of  the  Smith 
attachment  Taking  it  altogether,  and  as- 
suming the  validity  of  the  chattel  mortgage, 
we  think  It  entirely  overcomes  the  presump- 
tion in  question;  and,  even  if  we  assume 
the  invalidity  of  the  chattel  mortgage,  we 
still  think  the  other  evidence  In  the  case 
tends  fairly  to  show  that  the  Eastern  Tin- 
ware Company,  at  the  time  of  the  attach- 
ment,  was  in  exclusive  possession  of   this 


property,  claiming  it  as  its  own,  and  that 
such  evidence  overcomes  the  presumption  re- 
lied upon  by  the  plaintiff,  and  leaves  him 
substantially  in  the  position  of  one  having 
no  material  evidence  upon  a  vital  point  in  fiis 
case. 

The  conclusion  here  reached  makes  It,  per- 
haps, unnecessary  to  examine  the  second 
ground  upon  which  the  nonsuit  was  granted, 
involving  the  question  as  to  the  validity  of 
the  chattel  mortgage  of  July,  1887;  but  as 
that  was  a  prominent  question  in  the  case, 
and  may  come  up  again  if  another  suit  is 
brought,  and  has  been  fully  argued  before 
us,  we  have  deemed  it  advisable  to  express 
our  views,  briefly,  upon  that  question. 

The  mortgage  hi  question  was  made  by  a 
New  York  corporation  to  a  creditor  of  the 
same  state,  and  it  fairly  appears  from  the 
evidence  that  the  instrument  was  made  and 
executed  in  New  York  on  the  13th  of  July, 
1887.  Whether  It  was  delivered  In  New 
York  or  in  Connecticut  does  not,  perhaps, 
clearly  appear,  but  for  our  present  purpose 
it  is  perhaps  fair  to  assume  that  it  was  de- 
livered in  New  York.  Upon  this  point  in  the 
case  the  plaintiff's  claims,  briefly  stated,  are 
these:  This  mortgage  was  made  in  the  state 
of  New  York  by  a  New  York  corporation,  in 
contemplation  of  insolvency.  Its  validity  is 
to  be  determined  by  the  law  of  the  state 
where  It  was  made.  By  that  law  It  was  ut- 
terly void;  and,  that  being  so,  neither  record- 
ing it  in  Portland  nor  anj  other  subsequent 
act  could  give  it  any  validity.  We  think  it 
must  be  conceded,  upon  the  evidence  as  it 
stands,  that  the  mortgage  was  made  in  con- 
templation of  insolvency,  within  the  mean- 
ing of  the  New  York  statute,  and  also  that 
it  comes  within  the  language  of  the  New 
York  statute  which  declares  such  a  transfer 
to  be  utterly  void.  3  Rev.  St  (3th  Ed.)  p. 
1720,  i  4. 

The  plaintiff's  claim  is  based  upon  two  as- 
sumptions, namely,  that  the  mortgage  must 
be  regarded  as  a  New  York  transaction,  en- 
tered into  with  reference  to  the  laws  of  New 
York,  and  that  it  comes  within  the  spirit  of 
the  New  York  laws,  and  would  lie  held  by  the 
courts  of  that  state  to  be  void.  With  regard 
to  this  last  assumption  it  may  be  question- 
able whether  the  New  York  courts  would 
hold  that  a  mortgage  of  real  estate  or  per- 
sonal property  situated  outside  of  that  state 
comes  within  the  spirit  of  the  law,  and  we 
are  not  aware  of  any  case  there  where  It  has 
been  so  held.  In  Roe  v.  Jerome,  18  Conn. 
138,  a  New  York  attorney  purchased  in  New- 
York  an  Inland  bill  of  exchange  for  the  pur- 
pose and  with  the  intent  of  bringing  a  suit 
upon  it  in  Connecticut.  His  act  in  so  dome 
came  clearly  within  the  language  of  the  New 
York  law,  which  made  such  a  purchase,  for 
the  purpose  of  bringing  suit  upon  it  a  mis- 
demeanor punishable  by  fine  and  imprison- 
ment and  disbarment;  but  this  court  held 
that  such  a  purchase  for  the  purpose  of  bring- 
ing suit  upon  it  in  Connecticut  was  not  with- 
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in  the  spirit  of  the  lav,  and  was  not  pro- 
hibited. In  this  view  of  the  matter,  it  Is  per- 
haps not  clear  that  the  New  York  courts 
would  hold  the  mortgage  to  be  void;  but, 
however  this  may  be,  we  think  the  transac- 
tion must  be  regarded  as  a  Connecticut  trans- 
action, entered  into  with  reference  to  Con- 
necticut law,  and  that  in  this  aspect  of  it 
our  courts  must  regard  it  as  a  valid  transac- 
tion, whatever  view  the  courts  of  New  York 
might  take  with  regard  to  it.  The  mortgagor 
was,  indeed,  a  New  York  corporation,  but  it 
was  empowered  to  do  business  iu  this  state, 
and,  for  some  years  prior  to  the  mortgage,  its 
principal  business  had  been  carried  on  here, 
and,  so  far  as  the  evidence  shows,  nearly  all 
its  property  was  here.  At  and  before  the 
time  of  the  mortgage  It  owned  valuable  real 
estate  here,  on  which,  at  the  time  of  the 
mortgage,  all  the  property  covered  by  the 
mortgage  was  situated,  consisting  of  ma- 
chinery, fixed  and  movable,  and  tools  and  im- 
plements of  divers  kinds,  in  permanent  use 
there,  in  connection  with  the  business  car- 
ried on  in  Portland.  The  mortgage  described 
all  of  the  property  as  property  situated  In 
Portland  in  tie  factory  of  the  mortgagor.  It 
was  made,  executed,  witnessed,  and  acknowl- 
edged as  required  by  our  law.  On  the  day 
after  Its  execution,  it  was  duly  recorded  on 
the  Portland  land  records,  as  required  by  our 
law;  and  it  was  executed  before  a  commis- 
sioner for  this  state  in  New  York.  The  mort- 
gage affected  no  property  in  New  York,  and 
was  not  intended  to  have  any  operation  or 
effect  upon  property  there  situated.  It  af- 
fected, and  was  intended  to  affect,  Connecti- 
cut property  only,  and  to  have  its  entire  bene- 
ficial operation  and  effect  as  a  security  here. 
Under  these  circumstances,  the  mere  fact,  if 
it  be  so,  that  the  Instrument  was  formally 
executed  and  delivered  in  New  York,  is  not 
of  itself  decisive  of  the  question  as  to  what 
law  shall  control  in  determining  the  validity 
of  the  mortgage. 

The  general  rule  that  the  lex  loci  contractus 
shall  govern  In  this  matter  is,  theoretically 
at  least,  founded  upon  the  presumed  inten- 
tion that  the  parties  contracted  with  refer- 
ence to  that  law;  and  when  the  contract  Is 
to  be  performed  elsewhere,  or  is  to  have  its 
entire  beneficial  operation  and  effect  else- 
where, then  the  law  of  the  latter  place  is  to 
govern,  because,  in  the  absence  of  anything 
to  the  contrary,  It  is  presumed  that  the  par- 
ties so  intended.  "The  rules  already  consid- 
ered suppose  that  the  performance  of  the 
contract  is  to  be  in  the  place  where  it  is 
made,  either  expressly  or  by  tacit  implica- 
tion. But  where  the  contract  is,  either  ex- 
pressly or  tacitly,  to  be  performed  in  any 
other  place,  there  the  general  rule  Is,  in  con- 
formity to  the  presumed  intention  of  the  par- 
ties, that  the  contract,  as  to  its  validity,  na- 
ture, obligation,  and  Interpretation,  is  to  be 
governed  by  the  law  of  the  place  of  perform- 
ance." Story,  Conn.  Laws,  §  280.  "Contracts 
are  to  be  construed  and  interpreted  according 


to  the  laws  of  the  state  In  which  they  are 
made,  unless  from  their  tenor  it  is  perceived 
that  they  were  entered  into  with  a  view  to 
the  laws  of  some  other  state."  Blanchard 
v.  Russell,  13  Mass.  1,  5.  In  Greathead  v. 
Walton,  40  Conn.  226-236,  this  court  said: 
"If  the  law  of  New  York  would  not,  under 
the  circumstances,  Impose  any  liability  on 
the  defendant,  we  must  take  it  for  granted 
that  the  parties  entered  into  this  contract 
with  reference  to  the  laws  of  Connecticut, 
under  which,  certainly,  a  liability  was  in- 
curred. 'Natural  justice,'  says  Mr.  Justice 
Blackburn  In  his  work  on  Sales,  'mutual  con- 
venience, and  the  practice  of  all  civilized  na- 
tions, require  that  contracts,  wherever  en- 
forced, should  be  regulated  and  interpreted 
according  to  the  law  with  reference  to  which 
they  were  made.'"  This  principle  was  ap- 
plied, also,  in  Mason  v.  Fuller,  36  Conn.  160, 
where  a  marriage  solemnized  in  the  state  of 
Massachusetts,  and  entered  into  with  refer- 
ence to  Connecticut  law,  was,  for  the  pur- 
pose of  determining  the  property  rights  of 
the  parties,  held  to  be  a  Connecticut  mar- 
riage. 

Suppose  the  instrument  In  question  had 
been  made,  executed,  and  delivered  in  New 
York  to  the  mortgagee,  with  the  understand- 
ing between  the  parties  that  the  property 
therein*  described  was  to  be  delivered  in  Con- 
necticut next  day,  and  in  accordance  with 
that  understanding  the  property  had  been 
actually  so  delivered  next  day;  could  there 
be  any  doubt  in  such  case  that  the  law  of 
this  state  would  govern  as  to  the  validity  of 
the  Instrument?  We  think  not  The  case 
supposed  is  substantially  the  case  of  Mead  v. 
Dayton,  28  Conn.  33.  There  the  contract  of 
sale  was  made  in  Connecticut,  with  an  agree- 
ment, for  the  express  purpose,  known  to  both 
parties,  of  evading  our  insolvent  laws,  that 
the  property  should  be  delivered  In  New 
York,  which  was  done.  The  court  held  it  to 
be  a  New  York  transaction,  the  validity  of 
which  was  to  be  determined  by  the  laws  of 
that  state.  In  the  case  at  bar  no  actual  de- 
livery of  the  property  was  made  in  this  state, 
nor  was  such  a  delivery  probably  contem- 
plated at  the  time  of  the  sale;  but  this  was 
only  because  the  recording  of  the  mortgage 
in  Portland  was  a  substitute  for  such  de- 
livery, and  was  the  legal  equivalent  thereof. 
That  act,  so  far  as  there  was  any  real  value 
to  the  mortgage,  was  the  consummating  act, 
and  must  have  been  so  regarded  by  the  par- 
ties. 

Under  the  circumstances  disclosed  by  the 
evidence  In  the  case  as  it  stands,  we  think 
the  mortgage  must  be  regarded  as  If  the 
transaction,  begnn  In  New  York,  had  been 
performed  and  completed  here,  In  Connecti- 
cut; and,  under  our  law,  we  think  the  cor- 
poration might  prefer  in  this  way  one  of  its 
creditors,  and  that  the  preference  where 
there  was  no  actual  fraud  (and  none  was 
claimed  or  appears  to  exist  in  this  case) 
could  only  be  set  aside  by  proceedings  In  in- 
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solvency.    Glove  Co.  ▼.  Jennings,  58  Conn. 
74,  19  Atl.  239. 

This  view  of  the  case  renders  it  unneces- 
sary to  consider  the  other  grounds  upon 
which  the  defendants  asked  for  a  nonsuit 
There  is  no  error.  The  other  judges  con- 
curred; 


REITER  t.  McJUNKIN. 
(Supreme  Coon  of  Pennsylvania.    Jan.  6,  1896.) 

ADVIHSB    PoSSKSSION — M.A1NTBNA50E    OF    FeXOE. 

The  maintenance  by  owners  of  adjoining 
lands  of  a  line  fence  up  to  which  each  claims  and 
occupies  is  a  concession  by  each  of  the  open  and 
adverse  possession  by  the  other  of  that  which  is 
on  his  side  of  such  fence,  which,  after  21  years, 
will  give  title. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county;   Porter,  Judge. 

Ejectment  by  George  W.  Rflter  against 
James  McJunkin.  From  a  judgment  for 
plaintiff,  defendant  appeals.     Reversed. 

J.  McF.  Carpenter,  for  appellant  Miller  & 
McBride,  for  appellee. 

WILLIAMS,  J.  This  Is  a  controversy  be- 
tween neighbors  over  a  very  narrow  strip  of 
land  lying  along  the  boundary  line  between 
them.  Their  farms  are  ou  adjoining  war- 
rants. The  elder  of  those  was  located  in 
1773,  by  an  ancestor  of  the  defendant,  and 
the  title  to  the  farm  on  which  he  now  resides 
has  been  in  the.  descendants  >f  the  warrantee 
continuously  from  the  time  of  its  original  lo- 
cation to  the  present.  The  warrant  on  which 
the  plaintiff's  farm  is  was  located  about  1790, 
as  an  adjolnder  of  the  elder  warrant,  and  the 
line  as  run  in  1773  be.  ame  thereby  the  bound- 
ary of  the  younger  warrant.  There  was  evi- 
dence tending  to  show  that  for  more  than 
half  a  century  both  farms  bad  been  continu- 
ously occupied  by  their  respective  owners, 
and  that  a  fence  had  been  maintained  as  a 
division  or  line  fence  between  them,  up  to 
which  each  bad  claimed  and  occupied  with- 
out the  slightest  objection  on  the  part  of  the 
other.  The  line  of  the  fence  which  extended 
along  most  Of  the  common  boundary  was  in- 
tended and  assumed  to  be  upon  the  warrant 
line,  and  the  Improvements  along  it  had  been 
made  to  conform  to  it  on  both  sides.  In  18U0 
the  plaintiff  acquired  his  title  to  the  farm 
lying  within  the  younger  warrant  The  fen- 
ces along  the  line  were  then  'standing  as  they 
had  stood  for  many  yeais  before,  but  he  con- 
ceived the  idea  that  they  were  not  as  to  the 
part  of  the  line  Involved  in  this  litigation, 
standing  on  the  exact  site  of  the  line  of  177S; 
and  this  action  of  ejectment  was  brought  for 
the  avowed  pucpose  of  compelling  the  re- 
moval of  the  fence  to  what  be  regarded  as 
the  true  line  of  the  original  warrant  survey. 
The  case  was  tried  in  the  court  below  as  de- 
pending on  the  answer  to  the  (pies  Ion, 
Where  was  the  tine  of  1773  actually  run? 
The  assignments  of  error  compatn  of  this 


mode  of  trial,  and  of  the  refusal  of  the  court 
below  to  submit  to  the  jury  the  question 
whether  the  owners  of  these  farms  had  not 
by  their  treatment  of  the  line  fences  estab- 
lished for  themselves  the  location  of  the  line. 
The  maintenance  of  a   line  fence   between 
owners  of  adjoining  lands  by  their  acts,  up 
to  whlQh  each  claims  and  occupies,  is  a  con- 
cession by  each  of  the  open,  adverse  posses- 
sion by  the  other  of  that  which  is  on  his  side 
of  such  division  fence,  which,  after  21  yean, 
will  give  title,   though  subsequent   surveys 
may  show  that  the  fence  was  not  exactly 
upon  the  surveyed  line.     There  was  evidence 
given  by  both  the  parties  upon  which  the  de- 
fendant was  J  us  tilled  in  asking  the  submis- 
sion of  this  question  to  the  jury;  and  if  toe 
fact  had  been  found  to  be  that  a  division 
fence  had  been  maintained,  by  the  owners  of 
these  farms  for  more  than  21  years  before 
this  suit  was  brought  which  had  been  l.ailt 
and  maintained  as  a  line  fence,  extending 
over  that  part  of  the  line  cow  in  contr«,Ter»y. 
we  think  the  verdict  should  have  been  in  ta- 
vor  of  the  defendant     The  value  of  such  a 
fence  does  not  rest  upon  the  acts  of  him  who 
alleges  its  existence  merely,  bus  upon  its  rec- 
ognition and  maintenance,  by  the  owners  of 
the  farms  which  It  sepaiates,  as  the  line  be-     , 
tween  them.     After  21  years  of  occupancy 
up  to  a  fence  on  each  side  as  a  line  fence,  it 
is  not  material  to  inquire  whether  the  feme     i 
is  on  the  right  line  or  not.    Brown  v.  McKin- 
ney,  U  Watts,  5(57.     if  this  question  had  been 
submitted  to  the  Jury,  and  they  had  found 
against  the  defendant  upon  It  then  it  would 
have  become  the  duty  of  the  Jury  to  inquire 
into  the  exact  location  of  the  warrant  tine  es- 
tablished in  1773,  and  to  have  adopted  it  as 
the  boundary  line  be:  ween  these  farms.  But 
they  should  have  been  directed  to  inquire,  in 
the  first  place,  whether  the  owneis  of  the 
land  on  both  sides  of  this  line  bad  not,  in 
effect,  agreed  upon  its  location,  built  their 
division  fence  accordingly,  and  held  and  oc- 
cupied respectively  up  to  the  fence  as  their 
common  boundary  for  more  than  21  years 
before  th<8  suit  was  b' ought.     If  this  fact 
bad  been  found  for  the  defendant,  he  was  en- 
titled to  a-  verdict,  regardless  of  the  true  loca- 
tion of  the  warrant  line.     The  judgment  is 
reversed  for  the  reason  now  staled,  and  a 
venire  facias  de  novo  Is  awarded. 


CITY  OP  PHILADELPHIA  v.  WEST 

PHILADELPHIA  INSTITUTE. 

(Supreme  Court  of  Pennsylvania.     Jan.  10, 

1896.) 

Qpashisq  or  Appeal. 

When    no   exceptions  were   filed   in   the 

court  below,  and  there  is  no  order  from  the  court 

to  file  the  stenographer's  notes,  directed  to  the 

stenographer,  it  is  proper  to  quash  the  appeal 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county;   Bregy,  Judge. 
Claim  for  taxes  by  the  city  of  Phfladet- 
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phta.  against  the  West  Philadelphia  Insti- 
tute. From  a  Judgment  for  defendant,  plain- 
tiff appeals.    Appeal  quashed. 

Chester  N.  Farr,  Jr.,  and  John  L.  Klnsey, 
for  appellant.  Henry  3.  Hancock  and  Henry 
T.  Dechert,  for  appellee. 

PER  CURIAM.  Appeal  quashed.  No  ex- 
ceptions filed  In  court  below.  No  order  from 
the  court  below  to  file  the  stenographer's 
notes,  and  directed  to  the  stenographer. 


HUFFMAN  FARM  CO.  v.  RUSH  et  «L 

(Supreme  Courv  of  Pennsylvania.     Jan.  20, 

1896.) 

Patmsht  to  Pahtjibb— HomciHioi— Parthbr's 

Joint  Liability. 

1.  Where  a  partner  joins  with  another  in  a 
purchase  of  firm  property,  payment  to  the  part- 
ner, by  such  copurchaser,  of  his  half  of  the  pur- 
chase price,  discharges  so  much  of  the  sum  due. 

2.  The  liability  of  a  member  of  a  firm  on  a 
contract  made  by  him  jointly  with  another  to 
pny  a  certain  sum  to  the  firm  is  not  discharged 
by  reason  of  his  membership  of  the  firm. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county;  Porter,  Judge. 

Action  by  the  Huffman  Farm  Company 
against  John  R.  Rush  and  others  for  the 
price  of  certain  cattle.  From  a  Judgment 
for  plaintiff,  defendants  appeal.     Reversed. 

T.  C.  Lazear,  D.  F.  Patterson,  and  J.  M. 
Garrison,  for  appellants.  Soi.  Seboyer,  Jr., 
and  lams  &  Brock,  for  appellee. 

DEAN,  J.  The  Huffman  Farm  Company, 
plaintiff,  was  a  partnership,  organised  in 
1884  in  Greene  county.  Pa.,  to  carry  on  the 
business  of  farming  and  stock  raising  in  Ne- 
braska. They  then  purchased  land  in  the 
last-named  state,  and  cattle  wherewith  to 
stock  it.  The  partners  were  six  in  number, 
among  them  William  T.  Lantz,  who  was 
cashier  of  a  bank  in  Waynesburg,  Greene 
county.  In  July,  1885,  John  R.  Rush  had  a 
bill  of  $030  against  the  partnership  for  feed- 
ing the  cattle  the  first  winter.  For  this  he 
was  pressing  Lantz,  who  seemed  to  be  the 
active  member  of  the  partnership,  for  pay- 
ment. Lantz  proposed  to  sell  the  cattle  to 
him  for  $8,000,  and  credit  the  bill  on  the 
purchase  money.  Rush  declined  to  buy  the 
whole  stock  at  any  price,  but  agreed  to  pur- 
chase, and  did  purchase,  a  half  interest,  esti- 
mating the  entire  value  at  $7,000,  and  the 
half  at  $3,600,  be  to  receive  a  credit  of  $500 
in  payment  of  his  hill.  His  dealings  were 
principally  with  Lantz,  who  acted  for  the 
partnership,  and  to  him  he  paid  the  purchase 
money.  At  the  time  of  the  Rush  purchase, 
I.autz  bought  the  other  half  interest  in  the 
cattle  from  the  partnership,  thus  making 
himself  and  Rush  the  owners  of  the  whole. 
The  weight  of  the  testimony  seems  to  show 
the  sale  to  Lantz  and  Rush  was,  so  far  as 
concerned  the  partnership,  intended  to  be  a 


Joint  on*.  The  partners  thought  Lantz  and 
Rush  were  joint  purchasers  of  the  cattle. 
Whether  Rush  so  intended  is  at  least  doubt- 
ful. There  was  little  dispute  as  to  the  fact 
that  Rush  had  paid  the  full  half  of  the  pur- 
chase money  to  Lantz  as  a  member  of  the 
partnership.  Four  or  five  years  afterwards, 
Lantz  became  insolvent.  The  plaintiffs, 
averring  Lantz'  and  Rush  to  be  joint  pur- 
chasers, and  that  Lantz  had  not  accounted  to 
his  copartners  for  any  part  of  the  purchase 
money,  brought  suit  against  them  jointly 
in  assumpsit  for  the  whole  $7,000.  Rush  fil- 
ed affidavit  of  defense,  denying  his  purchase 
was  a  joint  one  with  Lantz,  and  averred  that 
his  was  a  separate,  independent  transaction, 
whereby  he  purchased  from  the  partnership, 
through  Lantz,  a  partner,  the  undivided  half 
Interest  for  $3,500,  and  had  paid  the  plain- 
tiffs, through  Lantz.  In  full  for  the  same.  At 
the  trial  the  court  instructed  the  Jury:  (1) 
That  if  they  found,  from  the  weight  of  the 
evidence,  Bush's  purchase  was  an  indepen- 
dent or  individual  purchase  of  the  one-half 
Interest  from  the  partnership,  and  that  he 
had  paid  to  Lantz,  as  one  of  the  partners,  the 
purchase  money,  there  could  be  no  recovery 
against  him;  but  (2)  if  the  purchase  were 
a  joint  one  of  the  whole  stock,  then  payment 
to  bis  copurchaser,  Lantz,  although  the  lat- 
ter was  one  of  the  vendor  partners,  was  a 
mispayment,  and,  as  a  joint  purchaser,  he 
was  still  liable  for  the  whole.  Under  this 
Instruction  the  jury  found  for  plaintiffs  the 
sum  of  $10,672.17,  being  the  $7,000  with  in- 
terest from  date  of  purchase;  and  from  judg- 
ment entered  on  the  verdict  Rush  now  ap- 
peals, assigning  for  error  the  Instruction  of 
the  court. 

The  following  is  the  language  of  the  in- 
struction complained  of:  "But  if  you  find 
the  contract  of  sale  was  a  Joint  one  to  Lantz 
and  Rush  for  $7,000,  entered  into  by  them, 
and  that  the  property  was  delivered  to  them, 
that  would  put  Lantz  in  such  a  position, 
with  regard  to  his  other  partners  and  with 
regard  to  Rush,  Rush  having  knowledge  of 
the  facts,  as  to  make  a  payment  by  Rush, 
the  man  who  was  Jointly  liable  with  Lantz 
for  the  whole  amount,  to  Lantz,  as  not  a 
proper  credit  upon  the  claim  of  the  firm,  be- 
cause the  circumstances  would  negative  any 
authority  of  Lantz,  to  act  for  bis  other  part 
ners  in  the  firm  generally  with  regard  to  this 
property.  If  you  find  that  the  sale  was  to 
them  jointly,  then  each  of  them  would  be 
liable  for  the  whole  amount,— that  is,  togeth- 
er Jointly  liable  for  the  whole  amount,— and 
payment  by  one  to  the  other  would  not  be  a 
good  payment  as  against  the  firm.  If,  there- 
fore, gentlemen,  under  the  evidence  in  this 
case,  you  find  this  sale  to  have  been  one 
made  to  these  men  upon  their  Joint  undertak- 
ing, we  say  to  you  that  there  is  no  evidence 
in  the  case  which  would  warrant  you  in 
finding  that  the  amount  has  been  paid."  Thi> 
court  excluded  as  a  payment  the  $500  feed 
bill,  because,  under  the  rules,  it  had   not 
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been  pleaded  as  an  offset  The  language 
quoted  is  complained  of  as  error.  Is  the 
complaint  well  founded?  The  liability  of 
defendant  as  a  Joint  promisor  with  Lantz 
depended  on  whether  the  purchase  was  ft 
Joint  one.  On  this,  as  already  noticed,  there 
was  conflicting  testimony,  and  the  Jury  have 
found  they  were  Joint  purchasers  of  the  cat- 
tle. Therefore,  if  no  money  had  been  paid 
by  Rush,  as  between  him  and  the  partner- 
ship, he  would  have  been  liable  for  the 
whole  amount.  But  it  is  not  disputed  he 
paid  Lantz.  not  including  the  $500  feed  bill, 
$3,000,  which,  as  between  him  and  Lantz, 
his  copurchaser,  was  his  share  of  the  pur- 
chase money.  The  question,  then,  is,  not  as 
to  his  liability  on  the  original  express  or  im- 
plied Joint  promise,  but  whether,  as  between 
him  and  the  partnership,  he  has,  by  the  pay- 
ment of  $3,000  to  Lantz,  discharged  the  debt 
to  that  amount  as  against  himself.  It  is  not 
questioned  that  Lantz  was  one  of  the  part- 
ners who  owned  the  cattle;  nor  do  we  think 
it  can  be  questioned  that  the  deal  was  really 
negotiated  through  him,  he  acting  for  all 
the  partners  with  their  express  or  implied 
consent,  he  first  fixing  the  price  and  terms  of 
payment.  Montgomery,  one  of  the  plaintiffs, 
when  called  into  the  bank  where  the  sale 
was  consummated,  to  hear  the  terms  of  it, 
says  that  the  sale  had  been  then  agreed  up- 
on, and  no  writing  was  drawn  up,  although 
time  was  to  be  given.  The  whole  negotia- 
tion had  been  conducted  by  Lantz.  The 
partners  met,  among  them  Lantz,  and  all 
verbally  assented  to  It.  To  quote  the  words 
of  the  witness:  "It  was  a  kind  of  contract 
in  honor.  We  all  had  confidence  In  one  an- 
other at  that  time."  Dr.  Braden,  another  of 
the  partners,  testified  the  land  company  had 
no  officers  and  no  treasurer,  and  no  one  was 
specially  designated  as  the  treasurer,  but  the 
business  was  principally  done  by  Lantz. 
Then  these  questions  were  put  to  him:  "Q. 
Well,  in  reference  to  the  partnership,  who 
was  the  active  member,  if  any  one  was  more 
active  tban  another?  A.  Well.  I  would  say 
that  Mr.  Lantz  was  the  active  financial  mem- 
l»er  of  the  firm.  Q.  Did  you  ever  know  of 
anything  of  importance  being  done  by  the 
firm  without  his  consultation  and  advice? 
A.  No,  I  never  did.  *  *  •  Q.  Well,  then 
the  active  man  in  Pennsylvania  in  the  man- 
agement of  the  interests  of  this  partnership 
was  Spragg,  wasn't  it?  A.  No:  Lantz  was 
at  the  head  of  the  matter,  and  no  one  did 
anything  except  that  they  had  first  consult- 
ed with  Lantz  about  it."  Then  in  connec- 
tion with  this  testimony  Is  that  of  Rush  that 
Lantz  was  the  business  man  of  the  company, 
as  he  understood,  and  at  the  time  he  pur- 
chased the  cattle  and  paid  for  them  Lantz 
was  solvent,  and  cashier  of  a  bank.  Then 
Lantz  testifies  that  Rush  stated  to  Hoge. 
another  of  the  partners,  in  Lantz's  presence, 
that  he  (Rush)  had  bought  a  half  interest  in 
the  cattle,  and  that  a  feed  bill  of  $.~>00  due 
Rush  was  to  be  credited  on  the  price.    Lantz 


asked  Hoge  if  he  was  satisfied,  and   Hoge 
said  to  Bush  that  whatever  Lantz  did  was 
all  right.     We  notice  only  part  of  the  testi- 
mony on  this  subject  tending  to  show   the 
formal  assent  of  the  copartners  and  the  re- 
lation of  Lantz  to  the  partnership.     If  be- 
lieved, it  shows  he  was  the  active  manager 
and  director  of  the  business.     He  bad  the 
full   confidence  of  his  copartners,  and  not 
only  had  be  the  authority  implied  from  his 
membership,  but  he  had  more  responsible 
duties  than  these  imposed  upon  "him.     He 
was  in  fact,  by  their  consent  the  business, 
head  and  treasurer  of  the  partnership.     Nor 
is  there  any  evidence  that  this  confidence  of 
his  copartners  was  withdrawn  until  after  bis 
Insolvency,  In  1891.     Another  fact  possess- 
ing significance  in  this  connection  is  that 
the  sale  was  made  the  14th  of  July,  1885,  the 
money  to  be  paid  in  a  few  months;   yet  suit 
is  not  brought  against  Rush  until  1st  of  July. 
1891,— almost  six  years  afterwards.     No  set- 
tlement of  accounts  of  the  partnership  be- 
tween Lantz  and  his  copartners  was  ever 
had.    The  appellant  might  well  ask,  was  this 
because  the  other  members  trusted  their  co- 
partner as  a  partner,  during  his  solvency, 
and  only  sought  recovery  by  suit  from  bis  co- 
purchaser  when  collection  from  Lantz,  their 
partner,  was  hopeless?    If,  as  Is  the   law, 
any  one  of  several  copartners  has  the  right 
to  receive  money  payable  to  the  partnership, 
and    such   payment  discbarges  the   debtor, 
why  does  not  Rush's  payment  of  the  $8,000 
to  Lantz  discharge  that  much  of  the  debt  In- 
curred by  him  in  the  Joint  purchase?    Take 
the  verdict  of  the  Jury  as  establishing  the 
fact  of  a  Joint  purchase;  that  did  not  create 
an  antagonism  between  Lantz  and  the  part- 
nership,   which    would    divest    him    of    his 
implied   authority  as  a   partner  to   receive 
money  due  the  partnership.    He  could  do 
nothing  to  mitigate  the  terms  of  the  Joint 
promise,  for  that  would  antagonize  the  part- 
nership, but  he  could  acquiesce  In  and  re- 
ceive a  payment  from  his  copurchaser,  ac- 
cording to  Its  terms,  of  money  due  the  part- 
nership.    When  Rush  handed  to  him,  as  one 
of  the  vendors,  $3,000  on  the  purchase,  the 
fact  that  a  balance  still  remained   unpaid, 
which,  as  between  the  purchasers,  was  in 
equity  due  from  him  (Lantz),  did  not  dis- 
qualify Lantz  from  receiving  what  was  due 
from  a  third  person  (Rush),  for  it  was  to  the 
Interest  of  the  partnership  to  receive  money 
due  from  a  debtor,  no  matter  whom,  and 
Rush  must  pay  to  some  one  of  them.     It 
will  be  noticed  that  at  this  time  Lantz  was 
entirely  solvent,  the  partnership  was  still  in 
existence,  and  be  was  the  same  active,  prom- 
inent member  of  it,  fully  trusted  by  his  co- 
partners.    True,  the  general  rule  is  that  it  is 
against  public  policy  to  permit  an  agent, 
without  the  full  knowledge  and  consent  of 
his  principal,  to  enter  into  relations  adverse 
to  his  principal's  interest,  or  where  his  own 
personal  Interests  would  be  antagonistic  to 
those  of  his  principal.     But  no  antagonistic 
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interest  was  created  by  the  partner's  receipt 
of  a  debt  due  the  partnership  creditor,  be- 
cause it  replenished  the  partnership  funds 
to  that  amount.  Nor  does  the  fact  that  the 
money  was  not  paid  over  to  the  other  part- 
ners by  Lantz  affect  the  right  to  receive  it. 
At  that  date,  there  was  no  more  certainty 
that  any  one  of  the  others  would  account  for 
and  pay  over  the  money  than  that  Lantz 
would.  All  were  solvent.  His  failure  aft- 
erwards, and  Inability  to  account  for  and 
pay  over  this  money,  was  no  more  prejudi- 
cial to  his  copartners  than  would  have  been 
his  failure  to  pay  any  other  money  received 
by  him.  This  shortcoming  sprang,  not  from 
.-in  antagonistic  interest  created  by  the  joint 
contract,  made  with  full  consent  of  all  the 
partners,  but  from  a  want  of  fidelity  to  duty 
its  a  partner,  wholly  Independent  of  the  con- 
tract. Nor  did  the  receipt  of  the  money  af- 
fect the  contract  liability  of  the  joint  prom- 
isors, for  each  still  stood  bound  for  all  that 
remains  unpaid,  and,  In  addition,  Lantz  was 
bound  to  account  for  the  (3,000  he  had  re- 
ceived. The  only  effect  of  the  payment  to 
the  partner  was  to  discharge  the  joint  debt- 
ors as  purchasers  to  the  amount  of  $3,000 
from  their  joint  liability;  and  they  ought  to 
be  discharged  from  this,  for  in  contempla- 
tion of  law  the  creditor— the  partnership — 
got  the  money.  We  know  of  no  case  which 
holds  that  a  copartner  cannot  receive  money 
from  a  stranger  to  the  partnership,  and  give 
acquittance  of  a  partnership  debt,  because 
he  happens  to  be  Jointly  interested  in  the 
contract  to  pay.  A  partner  is  more  than  a 
mere  agent.  The  hitter's  authority  is  deter- 
mined by  the  terms  of  his  appointment,  the 
former's  by  the  partnership  relation  and  the 
nature  of  the  business.  All  the  cases  cited 
by  the  learned  counsel  for  appellee  bear  on 
the  authority  of  a  mere  agent  to  assume  re- 
lations antagonistic  to  his  principal.  We 
concede  that,  if  the  transaction  were  collu- 
sive between  Lantz  and  Rush  to  defraud  the 
partnership  the  payment  would  not  dis- 
charge Rush;  and,  if  Lantz  had  not  been  an 
active  manager  of  the  business,  with  the  con- 
Kent  of  his  copartners,  this  fact  might  be 
some  evidence  of  collusion;  but  there  is  no 
evidence  tending  to  show  want  of  good  faith 
in  the  payments.  We  think,  therefore,  the 
learned  judge  of  the  court  below  fell  into  er- 
ror when  he  Instructed  the  Jury  that  Rush's 
payment  to  Lantz  was  a  mispayment,  from 
the  mere  fact  that  Lantz  was  his  copromlsor 
in  the  contract.  The  jury  should  have  been 
instructed  that,  if  the  payment  was  made  In 
good  faith. by  Rush  to  Lantz,  because  he  was 
a  member  of  the  partnership,  and  had,  osten- 
sibly, authority  to  receive  the  money,  such 
payment  operated  as  a  discharge  of  the  debt, 
as  against  Rush,  to  the  amount  of  the  pay- 
ment, and  fixed  Lantz's  liability  to  account 
for  it  as  a  copartner. 

The  second  assignment  of  error  Is  without 
merit.  It  is  argued  that,  as  Rush's  half  was 
actually  paid  to  the  partnership,  Lantz  being 


solvent,  and  a  partner  contracting  with  bis 
own  firm,  they  thereby  accepted  him  as  a 
partner  for  the  other  half  of  the  money, 
which  it  was  his  duty  to  pay  to  himself; 
therefore,  in  contemplation  of  law,  the  part- 
nership also  received  that  money,  and  Rush 
owes  nothing.  In  other  words,  as  soon  as 
the  contract  was  made,  Lantz's  half  of  the 
price  was  paid,  because  he  was  a  member  of 
the  firm  with  whom  be  contracted.  Or,  to 
go  further,  every  debt,  whether  evidenced 
by  note,  bond,  or  verbal  promise,  payable  by 
a  partner  individually  to  the  partnership  of 
which  he  is  a  member,  is  paid  as  soon  as 
contracted,  because  of  his  Implied  authority 
as  a  copartner  to  receive  money  due  the 
partnership.  The  trouble  with  this  argu- 
ment is  that  Lantz's  contract,  according  to 
the  verdict,  was  that  he,  jointly  with  Rush, 
in  a  few  months  would  pay  the  Huffman 
Farm  Company  $7,000.  The  only  method  of 
discharging  that  obligation  was  by  payment 
to  the  farm  company,  according  to  the  con- 
tract, the  money.  Rush  actually  paid  him, 
as  a  representative  of  the  company,  $3,000. 
Lantz  has  actually  paid  nobody  anything. 
nor  has  there  been  any  change  in  his  con- 
tract relations  with  the  company,  except 
that  Rush's  indebtedness  is  reduced  to  the 
amount  of  his  payment  There  is  nothing 
to  put  in  operation  any  principle  of  law,  out- 
side the  law  of  the  contract,  which  leaves 
him  still  a  debtor.  The  cases  cited,— Bow- 
man's Appeal,  02  Fa.  St  106,  and  others,— 
deciding  that  the  appointment  by  a  decedent 
of  his  debtor  as  executor  is  a  discharge  of 
the  obligation,  and  the  amount,  by  operation 
of  law.  becomes  an  asset  of  the  estate,  have 
no  application,  because  the  relation  of  debt- 
or and  creditor  in  such  cases  is  changed  by 
the  death  of  the  creditor,  the  debtor  thereby 
becoming  his  representative.  By  operation 
of  law,  the  contract  is  at  an  end;  the  debt  is 
paid,  and  becomes  an  asset  If  there  had 
been  a  dissolution  of  the  partnership,  and 
Lantz  had  been  appointed  receiver,  then,  un- 
der the  principle  cited,  Lantz  would  prob- 
ably have  been  paid  the  partnership  debt  by 
operation  of  law.  and  he  would  have  been  ac- 
countable, as  receiver,  for  the  amount,  as 
an  asset.  But  here  there  was  no  change 
from  his  situation  as  a  debtor  under  his  con- 
tract, to  that  of  representative  of  his  cred- 
itor. As  the  case  must  go  back  for  retrial, 
any  defect  in  the  pleadings  which  excluded 
consideration  of  the  $500  feed  bill  can  be 
cured  by  amendment;  therefore  we  will  not 
further  notice  the  third  assignment. 

As  to  the  fourth  assignment,  we  think  a 
reasonable  construction  of  the  act  of  14th 
April,  1838.  to  effect  its  manifest  intent 
would  bring  this  suit  within  its  provisions. 

The  fifth  assignment,  which  complains  of 
the  refusal  of  the  court  to  peremptorily  di- 
rect a  verdict  for  defendant,  has  been,  in 
effect  overruled  by  what  we  said  on  the  first 
and  second  assignments.  The  Judgment  Is 
reversed  and  a  v.  f.  d.  n.  awarded. 
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KAUS8  v.  ROHKER. 

(Supreme  Court  of  Pennsylvania. 
1896.) 


Jan.   6, 


Services  Rendered  Decedent— Agreement  for 
Compensation — Limitations. 

1.  The  right  to  recover  on  a  contract  by 
which  plaintiff  was  to  have  decedent's  estate,  up- 
on the  latter's  death,  in  consideration  of  her  serv- 
ices, did  not  accrue  until  the  latter's  death. 

2.  Act  June  11,  1881,  allows  a  surviving 
party  to  testify  to  any  relevant  matter  which  oc- 
curred before  the  death  of  the  other  party,  if 
such  matter  occurred  between  himself  and  one 
who  testified  against  him  at  the  trial,  "or  if  such 
relevant  matter  occurred  in  the  presence  of  such 
other  living  person."  Held  that,  where  a  wit- 
ness called  by  defendant  administrator  testified 
to  a  conversation  which  occurred  in  his  presence 
between  plaintiff  and  decedent  touching  the  con- 
tract in  issue,  plaintiff  v»as  properly  allowed  to 
state  what  this  conversation  was. 

3.  In  an  action  against  decedent's  estate  for 
compensation  for  services  rendered  by  plaintiff 
while  living  in  decedent's  family  from  child- 
hood to  maturity,  it  was  error  to  charge:  "If  she 
[plaintiff]  worked  faithfully  and  honestly,  what 
were  her  services  worth  to  this  old  man  and 
woman?  On  your  oaths  and  consciences,  on  the 
spirit  of  honor  and  fairness,  on  the  spirit  of  right 
and  justice,  what  ought  she  to  get  from  this  es- 
tate?"— this  setting  up  a  wrong  standard  by 
which  to  estimate  her  wages. 

Appeal  from  court  of  common  pleas,  Butler 
county;  John  M.  Greer.  Judge. 

Action  by  Mary  Kauss  against  John  Roh- 
ner,  administrator  of  John  George  Kauss,  de- 
ceased. From  a  Judgment  for  plaintiff,  de- 
fendant appeals.     Reversed. 

W.  H.  Lusk,  for  appellant.  Lev.  McQuis- 
tlon  and  J.  C.  Vanderlin,  for  appellee. 


FELL,  J.  While  much  of  the  testimony 
intended  to  establish  a  contract  to  compen- 
sate the  plaintiff  for  the  services  she  ren- 
dered the  decedent  consisted  only  of  the  proof 
of  loose  declarations  of  testamentary  inten- 
tion, there  was  enough  that  was  direct  and 
positive  to  -Justify  the  submission  of  the 
question  of  the  existence  of  a  contract  to  the 
Jury.  Proof  of  the  contract  did  not  entitle 
the  plaintiff  to  recover  the  value  of  the  es- 
tate. Hertzog  v.  Hertzog,  34  Pa.  St  418; 
Graham  v.  Graham's  Ex'rs,  Id.  475;  Pollock 
v.  Ray,  85  Pa.  St.  428.  But  it  overcame  the 
presumption,  arising  from  the  existence  of 
the  family  relation,  that  the  services  were 
performed  without  the  expectation  of  reward, 
and  enabled  her  to  recover,  on  a  quantum 
meruit,  the  reasonable  worth  of  her  services. 
As  the  right  to  compensation  did  not  mature 
until  the  death  of  John  Kauss,  the  statute  of 
limitations  Interposed  no  bar  to  the  recovery 
of  any  part  of  the  claim. 

It  was  not  error  to  permit  the  plaintiff  to 
testify.  A  witness  called  by  the  defendant 
had  testified  to  a  conversation  which  occur- 
red in  his  presence  between  the  plaintiff  and 
the  decedent  touching  the  contract  relation 
between  them.  In  contradiction  of  this  tes- 
timony, the  plaintiff  was  allowed  to  state 
what  this  conversation  was,     Her  examina- 


tion was  limited  to  the  conversation  which 
had  been  detailed  by  the  preceding  witness, 
and  no  new  matter  was  introduced.  By  the 
act  of  June  11,  1891,  a  surviving  party  is 
made  competent  to  testify  to  any  relevant 
matter  which  occurred  before  the  death  of 
the  other  party,  if  such  matter  occurred  be- 
tween the  party  himself  and  a  person  who  ie> 
living,  and  who  testifies  against  him  at  the 
trial,  "or  if  such  relevant  matter  occurred  in 
the  presence  or  hearing  of  such  other  living 
and  competent  person."  To  this  should  be 
added  the  construction  given  in  Re  Roth's 
Estate,  150  Pa.  St  261,  24  Atl.  685,  that  the 
surviving  party  is  not  competent  unless  the 
living  witness  has  been  called,  and  then  to 
such  matters  only  as  be  has  testified  to.  The 
act  applies  to  conversations  or  occurrences 
which  took  place  in  the  presence  or  hearing 
of  the  witness  who  has  testified,  and  whom 
it  Is  proposed  to  contradict  Thomas  v. 
Miller,  165  Pa.  St.  220,  30  AtL  928.  See.  also. 
Krumrlne  v.  Grenoble,  165  Pa.  St.  98,  30  Atl. 
824.  The  living  witness  to  the  conversation 
between  the  decedent  and  the  plaintiff  having 
testified,  the  plaintiff  was  competent  to  con- 
tradict him,  and  to  state  her  recollection  of 
what  was  said. 

The  plaintiff's  claim  was  not  without  sub- 
stantial merit,  but  she  was  entitled  to  recov- 
er, If  at  all,  only  upon  her  strict  legal  stand- 
ing, and  to  the  extent  of  the  market  value 
of  the  services  which  she  performed.  The 
case  belongs  to  a  class  requiring  the  .most 
thorough  scrutiny,  and  in  which  jurors  should 
be  carefully  instructed  and  restrained.  In 
this  respect  we  feel  constrained  to  hold  that 
the  charge  of  the  learned  judge  was  Inade- 
quate, and  to  some  extent  misleading.  That 
portion  of  the  charge  which  is  the  subject  of 
the  seventeenth  assignment  of  error  set  up  a 
wrong  standard ,  by  which  to  estimate  her 
wages,  and,  instead  of  confining  the  jury  to 
the  proper  grounds  for  recovery,  tended  to  in- 
cite them  to  follow  their  own  inclinations, 
and  to  do  what  the  decedent  had  failed  to  do, 
give  the  plaintiff  practically  the  whole  estate. 
In  addition  to  board,  clothing,  care,  educa- 
tion, and  full  maintenance  the  verdict  gives 
her  wages  at  a  rate  exceeding  three  dollars  a 
week  from  the  time  she  was  six  years  old, 
and  for  no  reason  more  apparent  or  convin- 
cing than  that  given  by  one  Of  her  principal 
witnesses  to  justify  his  estimate  of  the  value 
of  her  services,  that  "she  ought  to  liave  it" 
This  result  could  not  have  been  reached  by 
any  fair  calculation,  and  we  assume  that  it 
would  not  have  been  if  proper  instructions 
had  been  given.  The  standard  was.  the  mar- 
ket value  of  what  she  had  furnished,  and  to 
this  the  jury  should  have  been  confined  by 
clear,  distinct  and  guarded  instructions;  and 
they  should  not  have  been  permitted,  under 
color  of  wages,  to  have  found  the  value  of  a 
bargain  which  she  could  not,  and  was  not  at- 
tempting to,  enforce.  The  seventeenth  as- 
signment of  error  is  sustained,  and  the  judg- 
ment is  reversed,  with  a  venire  de  novo, 
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YODERS  t.  TOWNSHIP  OF  AMWHUU 
(Supreme  Court  of  Peausylvanis.     Jan.  6, 
1806.) 
Actios  against  Township— Dsfsotivb  Bbidob— 
Rbjiots  akd  Proxuuts  Causs. 
While  crossing  a  bridge  12  feet  wide  and 
14  feet  long,  plaintiff  dropped  her  hat  from  the 
buggy.  and>  after  having  passed  14  feet  beyond 
the  bridge,  the  driver  stopped  to  get  the  hat,  giv- 
ing  the    reins  to   plaintiff's   older  sister.     The 
horse  then  took  fright,  and  backed  the  buggy  on 
the  bridge,  and  off  one  side  thereof,     flela,  that 
the  negligence  of  the  township  in  not  maintain- 
ing guard  rails  on  the  bridge  was  the  proximate 
cause  of  the  injuries  received  by  plaintiff,  the 
possibility  of  a  home  taking  fright  being  some- 
thing which  the  trwnship  was  bound  to  guard 
against. 

Appeal  from  court  of  common  pleas,  Wash- 
ington county;    Mcllvalne,  Judge. 

Action  by  OHv»  B.  Yoders,  by  her  next 
friend,  George  W.  Yoders,  against  the  town- 
ship of  Amwell.  Prom  a  judgment  for  de- 
fendant, plaintiff  appeals.     Reversed. 

John  C.  Bane,  for  appellant.  J.  C.  Ewlng 
and  McCraekens  &  McGriffln.  for  appellee. 

DEAN,  J.  Id  Amwell  township,  Washing- 
ton county.  Is  located  a  public  road,  leading 
from  another,  called  "Brush  Run  Road,"  to 
the  National  Pike.  It  is  a  shorter  cut  from 
the  country  and  a  number  of  villages  into 
the  town  of  Washington  than  other  better- 
maintained  roads,  and,  while  not  so  gen- 
erally traveled  as  the  others,  yet  in  the  win- 
ter and  spring  is  much  used.  It  is  known  as 
the  "Mike  Moniger  Road."  On  it  is  a  bridge 
of  one  span  over  a  small  stream.  The  bridge 
is  9  feet  betweer  the  abutments,  and  the  floor 
extends  over  them,  making  it  14  feet  long. 
The  width  of  plank  roadway  is  about  12  feet; 
height  of  floor  above  bed  of  stream,  about 
3%  feet.  The  approaches  on  each  s!de  are 
short,  and  somewhat  steep.  The  roadway 
curves  just  at  the  bridge.  In  consequence, 
more  care  is  demanded  in  crossing  than  if  it 
were  straight.  The  bridge  itself  was  wholly 
unprotected  by  guard  rails,  though  there  was 
some  protection  of  the  approaches  at  one  end 
by  a  fence.  The  general  direction  of  the 
road  Is  north  and  south.  At  the  north  end 
of  the  bridge  is  a  high  bank,  with  projecting 
rocks,  covered  with  bushes  and  briers.  On 
the  one  side  of  the  bridge  a  spring  runs  over 
the  rocks,  making  the  usual  sound  of  a 
waterfall.  One  of  the  witnesses  stated  "It 
was  a  scary  place."  The  plaintiff  is  15  years 
of  age,  the  daughter  of  a  farmer  living  in 
the  township,  and  through  his  farm  runs  the 
road.  On  the  28th  of  June,  1804,  in  the  eve- 
ning, a  young  man,  W.  A.  Watson,  called  at 
the  home  of  plaintiff  with  a  one-horse  buggy, 
and  took  her  with  an  older  sister,  Mary,  to  a 
'  church  sociable."  About  midnight,  the  threa 
started  to  return  home  in  the  buggy,  Watson 
driving.  The  night  was  dark.  Tust  as  they 
got  on  the  bridge,  the  plaintiff  accidentally 
dropped  her  hat  from  the  buggy;  but,  when 
tola  of  It,  Watson,  as  *  matter  of  prudence, 


drove  over  the  bridge  first,  and  stopped  about 
14  feet  from  the  plank  on  the  north  end. 
Then,  giving  the  line  to  Mary,  the  older  sis- 
ter, he  got  out,  and  went  back  to  pick  up  the 
hat.  Mary  had  knowledge  of  horses;  also, 
had  some  experience  In  driving.  Immedi- 
ately after  Watson  started  back  for  the  bat, 
the  horse  turned  to  the  side  of  the  road  in 
the  direction  of  the  rocks  and  bushes.  Mary 
pulled  him  back  by  the  lines  Into  the  road. 
Just  then,  he  took  fright,  and  quickly  backed 
the  buggy  on  the  bridge,  Mary  endeavoring 
to  urge  him  forward.  The  buggy  was  backed 
off  the  side  of  the  bridge,  the  two  girls 
falling  backward  into  the  top,  the  buggy  on 
them,  and  the  horse  partly  on  the  buggy. 
Before  the  buggy  was  off  the  bridge,  Wat- 
son ran  up,  caught  the  horse  by  the  head, 
«nd  ineffectually  tried,  to  atop  him  from  back- 
ing. The  plaintiff  was  seriously  injured. 
Alleging  this  resulted  from  the  negligence  of 
the  township  in  not  maintaining  guard  rails 
on  the  bridge,  she  brought  this  suit  for  dam- 
ages. The  facts,  so  far  as  we  have  stated 
them  here,  were  not  in  dispute  at  the  trial. 
The  learned  judge  of  the  court  below  in- 
structed the  jury.  In  answer  to  defendant's 
first  written  point,  that,  on  the  und'.sputed 
evidence,  the  negligence  of  the  township  was 
not  the  proximate  cause  of  plaintiff's  injury, 
and  therefore  plaintiff  could  not  recover;  and 
the  jury  accordingly  found  for  defendant 
From  the  judgment  entered  on  that  verdict 
plaintiff  now  appeals,  assigning  for  error  the 
peremptory  Instruction  of  the  court. 

The  two  questions  on  which  the  issue  turns, 
are:  (1)  Was  tne  township  negligent?  If  so, 
(2)  was  that  negligence  the  proximate  cause- 
of  plaintiff's  injury?  The  answer  to  the  first 
question  was  for  the  jury;  but,  as  the  learn- 
ed judge  of  the  court  below,  on  the  undis- 
puted facts,  declared,  as  matter  of  law,  any 
negligence  of  defendant  was  not  the  proxi- 
mate cause  of  thf  accident,  we  must  assume, 
for  purposes  of  the  case  before  us,  defend- 
ant negligently  left  an  open  roadway,  only 
12  feet  wide,  without  guard  rails,  on  a 
bridge  used  by  the  traveling  public.  The 
duty  of  defendant  must  be  measured  by  the 
ordinary  and  usual  demands  of  the  traveling 
public  In  that  locality.  Travel  by  vehicles  of ' 
extraordinary  weight,  or  by  animals  of  ex- 
traordinary or  strange  habits,  the  authori- 
ties were  not  bound  to  foresee  and  provide 
for.  But.  as  to  the  ordinary  methods  of 
travel  by  horses,  buggies,  and  wagons,  they 
ought  to  have  foreseen  and  made  reasonable- 
provision  for  the  safety  of  the  public  on  the 
highway.  If  this  horse  had  taken  fright 
when  on  the  bridge,  and,  because  of  the  ab- 
sence of  guard  rails,  backed  the  buggy  off, 
we  think  no  one,  In  the  face  of  our  numerous  p 
adjudicated  cases,  would  have  questioned 
the  answerability  of  the  defendant.  In  Low- 
er Macungie  v.  Merkhoffer,  71  Pa.  St.  276, 
one  of  the  animals  shied,  and  the  team  was 
precipitated  into  an  ore  excavation  alongside 
the  road,  where  there  were  no  guard  rails. 
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The  township  was  held  liable.  In  Newlin 
Tp.  v.  Davis,  77  Pa.  St.  317,  the  bridge  had 
no  guard  rails.  The  horse  became  fright- 
ened at  a  piece  of  plank,  and  backed  off. 
The  township  was  held  liable.  In  Scott  Tp. 
v.  Montgomery,  95  Pa.  St.  444,  from  some  un- 
known cause,  the  horse  suddenly  shied,  and 
sprang  off  the  road  down  a  steep  bank. 
There  was  no  barrier  or  guard  rail.  The  de- 
fendant was  held  answerable.  In  Hey  v. 
City  of  Philadelphia,  81  Pa.  St.  44,  the  horse 
took  frtjrht  at  the  whistle  of  a  locomotive, 
sprang  over  a  wide  roadbed,  down  a  decliv- 
ity, into  the  river.  There  was  no  guard  rail. 
The  city  was  held  responsible.  And  so  we 
might  cite  many  other  cases  to  the  same 
point.  The  absence,  in  view  of  the  circum- 
stances, of  reasonable  safeguards  for  ordi- 
nary travel,  was  held,. in  all  of  them,  to  be* 
the  Immediate  and  proximate  cause  of  the 
Injury.  If,  th.->n.  the  defendant  would  have 
been  answerable  for  damages  resulting  from 
Its  negligence,  had  the  horse,  from  fright, 
plunged  over  or  backed  off  the  bridge,  when 
being  driven  over  it,  does  the  fact  that  he 
hacked  the  buggy  on,  and  then  off,  the  bridge, 
after  being  14  feet  beyond  It,  relieve  defend- 
ant from  liability?  When,  ns  here,  the  facts 
are  not  disputed,— at  least  not  controverted, 
—the  conclusion  Is  often  a  matter  of  law  for 
the  court;  and  It  may  be  conceded,  on  these 
facts,  the  application  of  the  maxim,  "causa 
proxlraa  non  remota  spectntur."  is  not  free 
from  difficulties.  In  cases  of  mere  negli- 
gence, aggravated  by  no  element  of  malice, 
to  ascertain  whether  the  negligence  be  the 
proximate  cause,  it  is  stated  by  Paxson,  J., 
in  Hoag  v.  Railroad  Co .  85  Pa.  St.  293:  "The 
Injury  must  be  the  natural  and  probable  con- 
sequence of  the  negligence.— such  a  conse- 
quence as,  under  the  surrounding  circum- 
stances of  the  case,  might  and  ought  to  have 
been  foreseen  by  the  wrongdoer."  And,  as 
is  remarked  by  Black,  C.  J.,  while  discussing 
the  same  doctrine,  in  Pittsburgh  v.  Grler.  22 
Pa.  St.  54:  "It  Is  not  the  law  that  men  are 
responsible  for  their  negligence  only  to  the 
extent  of  the  Injuries  they  knew  would  re- 
sult from  it.  If  it  were,  there  could  be  no 
recovery  except  for  malicious  wrongs." 

As  already  noticed,  It  cannot  be  questioned, 
under  the  authorities,  that  defendant  might 
and  ought  to  have  foreseen  the  danger  to  ordi- 
nary travel  over  a  narrow  bridge  without 
guard  rails.  It  Is  alleged,  however,  that  the 
special  facts  take  this  out  of  the  cases  of  ordi- 
nary and  foreseeable  travel.  Do  they?  It 
may  at  once  be  conceded  that,  if  the  traveling 
public  always  or  generally  drove  only  very 
gentle  and  easily  managed  horses,  In  day- 
light, at  a  slow  gait,  over  very  narrow  bridges, 
such  an  accident  as  here  happened  would  not 
have  been  the  natural  and  probable  conse- 
quence of  the  neglect  to  put  up  guard  rails, 
for  then  the  circumstances  in  this  case  would 
have  been  extraordinary.  But  no  such  lim- 
ited use  of  a  public  highway  would  be  made 
in  any  township  in  the  state,  and  this  the  au- 


thorities well  knew.     That  It  would  be  trav- 
eled night  and  day  by  those  driving  gentle 
and  spirited  animal*— some  that  would  take 
fright,  others  that  would  not,— was  known  to 
them.    If,  with  such  knowledge,  this  accident 
might  or  ought  to  have  been  foreseen,   and 
with    reasonable    care    have    been    provided 
against,  then,  was  their  negligence  the  proxi- 
mate cause  of  the  injury?    It  is  argued  that 
defendant  could  not  foresee  the  exceptional 
movement  of  a  frightened  horse,  but  this  as- 
sumption does  not  determine  whether  negli- 
gence of  defendant  was  the  proximate  cause. 
for  a  provision  for  safety  did  not  depend  on 
seeing  so  far.     Of  all  our  domestic  animals, 
the  horse  Is  probably  the  most  intelligent; 
yet,  among  all  of  them,  he  is  most  subject  to 
fright.     A  bit  of  white  paper,  stirred  by  the 
wind  In  the  roadway,  will  startle  and  some- 
times render  him  uncontrollable.    What  move- 
ment he  will  make  in  one  of  his  paroxysms 
of  terror,  human   Intelligence  cannot  antici- 
pate, and,  still  worse,  because  of  his  superior 
strength   and  agility,  cannot  control.      Such 
facts  are  within  the  common  observation  of 
mankind.     It  Is  the  habit  of  the  horse,   not. 
his  particular  movement  in  the  exercise  of  it. 
—which  last  is  beyond  human  foresight,— that 
defendant  ought  to  have  known  and  provided 
against.     The  conclusion  of  appellee. is  found- 
ed on  wrong  premises,   in  substance  these: 
The  township  authorities  were  not  bouud  to 
make  provision  against  that  which  they  could 
not  reasonably  foresee.     That  a  horse  would 
hack  a  buggy  on  and  off  a  bridge  which  he 
had  already  crossed  could  uot  reasonably  have 
been  foreseen.     They  did  not  foresee  such  ex- 
ceptional conduct,  and  their  neglect  to  pro- 
vide against  what  no  one  could  foresee  was 
not,    therefore,   the  proximate  cause   of   the 
Injury.    The  unforeseeable  backing  of  the 
horse  was  the  proximate  cause,  and  the  ab- 
sence of  guard  rails  only  rendered  more  seri- 
ous the  consequences.     But,  from  the  estalv- 
lished  facts,  the  premises  from  which  to  de- 
termine the  application  of  the  rule  are  not  cor- 
rectly stated  in  appellee's  proposition.     They 
should  be  stated  thus:     The  township  author- 
ities were  bound  to  foresee  and  reasonably 
provide  against  a  common  danger  to  ordinary 
travel  on  that  highway.     It  is  well  known 
that   one  of   such   dangers  arises   from  the 
habit  of  fright  in  the  horse,  and  it  Is  just  as 
well  known  that,  when  frightened,  no  one 
can  foretell  his  conduct.     The  presence  of 
guard  rails  would  have  been  a  protection  from 
the  danger  of  going  over  the  bridge,  no  mat- 
ter what  the  movement  of  the  horse.     There- 
fore, the  habit  of  the  horse  being  known,  they 
ought  to  have  put  up  the  guard  rails,  and 
their  neglect  of  duty  In  this  particular  was 
the  proximate  cause  of  the  injury.     Or,  to  ex- 
press It  in  another  form:    The  fright  of  the 
horse  was  ordinary,  and  to  be  expected.    That 
his  conduct  when  In  fright  would  be  unrea- 
soning, insane,  and  unlooked  for  was  also  to 
be  expected.     If  It  were  otherwise,  it  would 
have  been  extraordinary,  because  contrary  to 
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common  observation.  The  township  authori- 
ties should  have  guarded  against  that  which 
was  to  be  expected,  and  It  will  not  excuse  the 
negligence  of  the  supervisors,  or  make  that 
negligence  the  remote  cause,  to  assert  they 
could  not  foresee  the  particular  freak  of  con- 
duct in  a  terrified  horse. 

The  cases  cited  and  most  relied  on,  by  the 
court  below  and  appellee,  are  Chartlers  Tp. 
v.  Phillips,  122  Pa.  St.  001,  10  AtL  26,  and 
Herr  v.  City  of  Lebanon,  148  Pa.  St.  222.  24 
Atl.  207  But  neither  Is  In  conflict  with  New- 
lin  Tp.  v.  Davis,  supra,  and  Its  many  kindred 
cases.  As  stated  by  our  Brother  Mitchell,  in 
Haverly  v.  Railroad  Co.,  133  Pa.  St.  50, 19  AO. 
1013,  in  speaking  of  the  apparent  conflict  in 
the  cases  in  the  application  of  the  rule  in  de- 
termining whether  the  negligence  was  the  re- 
mote or  proximate  cause  of  the  injury:  "The 
different  results  which  were  reached  in  them, 
depended,  not  on  any  different  view  of  the 
law,  but  of  the  facts.  •  *  *  But  whatever 
the  result  of  the  views  taken  of  the  facts  In 
these  cases,  the  principles  of  decision  are  the 
same  in  all." 

In  Chartlers  Tp.  v.  rhtlllps,  our  Brother 
Green,  in  stating  this  court's  view  of  the 
facts,  on  which  view  alone  the  judgment  Is 
founded,  says:  "It  is  beyond  all  question 
that  the  direct  and  Immediate  cause  of  the 
plaintiff's  Injury  was  the  overturning  of  the 
wagon  in  which  he  was  riding.  It  is  equal- 
ly certain  that  the  wagon  was  upset  by  the 
sudden  falling  of  the  animal  that  was  draw- 
ing it.  What  caused  the  mare  to  fall  is  not 
clear,  and  Is  not  explained  by  the  plaintiff's 
testimony.  She  did  not  take  fright,  was  not 
running  away,  but.  on  the  contrary,  was  mov- 
ing very  slowly  through  a  mud  puddle.  She 
got  entirely  through,  and  then,  to  use  the  lan- 
guage of  the  plaintiff,  'the  mare  just  fell  over, 
and  fell  with  her  head  and  neck  right  across 
the  fence.'  The  fence  gave  way,  and  the 
plaintiff  was  precipitated  down  the  bank  by 
the  side  of  the  road,  and  was  Injured.  Of 
course,  the  fence,  whether  sufficient  or  In- 
sufficient to  sustain  the  force  of  the  fall,  had 
nothing  to  do  with  producing  the  fall.  The 
-  defendant  alleged,  and  gave  evidence  to 
prove,  by  the  declarations  of  plaintiff  to  a 
number  of  witnesses,  that  the  mare  was  har- 
nessed with  a  collar  too  small  for  her,  and 
that  it  choked  her,  and  this  choking  was  the 
real  cause  of  her  falling.  If  this  was  the 
true  cause,  it  Is  difficult  to  understand  how 
defendant  could  be  held  responsible  for  the 
fall  or  its  consequences."  The  extraordinary 
and  impossible  to  be  foreseen  circumstance  of 
the  choking,  which  Is  not  a  habit,  but  which 
occasioned  the  fall.  Is  put  prominently  for- 
ward as  the  controlling  fact  which  deter- 
mined the  proximity  of  the  cause.  It  Is  even 
strongly  Intimated  that,  if  the  mare  had 
plunged  down  the  declivity  from  fright,  or 
while  running  away,  an  outbreak  of  the  habit 
of  the  average  horse,  the  conclusion  would 
have  been  different.  In  determining  whether 
a  conclusion  of  law,  in  any  adjudicated  case, 


is  a  precedent  in  a  subsequent  one,  the  value 
of  the  first,  usually,  is  measured  by  its  sim- 
ilarity or  dissimilarity  to  the  second  in  Its 
controlling  facts.  And  even  if  the  court  an- 
nouncing the  conclusion  misapprehends  or 
mistakes  the  facts,  the  conclusion,  to  be  of 
any  value  as  a  precedent,  must  be  taken  as 
applicable  to  the  facts  as  assumed  by  the 
court  They,  as  concerns  the  judgment,  are 
the  facts,  and,  whether  existing  or  nonexlst- 
Ing,  either  prompt  or  compel  the  conclusion  of 
law  that  determines  the  judgment  For  that 
reason,  it  would  be  a  waste  of  time  to  notice 
the  controversy  here  between  counsel  as  to 
what  were  the  facts  In  Chartlers  Tp.  v.  Phil- 
lips. For  our  purpose,  and  as  a  precedent  in 
all  cases  after  it  was  decided,  the  facts  as 
stated  in  it  by  this  court  must  be  taken  as 
correct  On  the  facts  as  assumed  In  the 
opinion,  notice  the  ruling:  "The  defendant 
In  the  fourth  point,  asked  the  court  to  charge 
the  jury  that,  If  the  accident  was  caused  by 
the  uncontrolled  struggle  of  a  choking  horse, 
or  from  this  cause  concurring  with  a  defect  In 
the  highway,  their  verdict  must  be  for  de- 
fendant. To  this,  the  court  replied:  'Re- 
fused, unless  the  plaintiff,  by  his  negligence, 
contributed  to  or  was  the  cause  of  the  uncon- 
trollable struggle  of  the  horse.'  The  vice  of 
this  answer  Is  that  the  court  confounded  the 
effect  of  an  independent  cause  of  the  accident 
with  the  effect  of  plaintiff's  contributory  neg- 
ligence, and  really  held  that  it  required  a 
combination  of  the  two  In  order  to  relieve  the 
defendant  from  the  responsibility  for  the  ac- 
cident Now,  the  contributory  negligence  of 
plaintiff,  alone,  and  by  itself,  if  it  existed, 
was  sufficient  to  discbarge  the  defendant  from 
all  liability.  So,  also,  if  the  accident  was  pro- 
duced by  an  Intervening  and  independent 
cause,  for  which  defendant  was  not  responsi- 
ble, that  too,  would  relieve  defendant  from 
liability.  The  point  should  have  been  affirm- 
ed as  it  stood."  So,  on  the  facts,  as  viewed 
by  this  court,  there  was  error  In  this  particu- 
lar. Then,  again,  to  quote  from  the  opinion 
discussing  the  third  assignment  of  error:  "Al- 
though the  choking  of  the  mare,  resulting 
from  a  too  tight  collar,  was  the  Immediate 
cause  of  the  accident,  it  is  practically  held  to 
be  no  defense,  unless  plaintiff  had  knowledge 
of  it,  or  ought  to  have  known  it  •  •  * 
Whether  he  had  or  had  not  knowledge  of  the 
smallness  of  the  collar,  and  that  It  was  chok- 
ing the  horse,  the  effect  of  the  choking,  as 
productive  of  the  accident  would  be  precisely 
the  same,  and  hence,  If,  as  an  Independent 
producing  cause  of  the  accident  It  would  suf- 
fice to  relieve  the  defendant  from  responsibil- 
ity, it  would  accomplish  that  result  without 
any  reference  to  the  plaintiff's  knowledge." 
So,  on  the  two  assignments  of  error  noticed, 
the  judgment  was  reversed.  The  facts  bore 
but  little  semblance  to  those  in  this  case. 

Herr  v.  City  of  Lebanon,  supra,  opinion  by 
our  Brother  Williams,  the  second  case  cited 
and  relied  on  by  appellee,  approaches,  in 
similarity  of  facts,  Chartlers  Tp.  v.  Phillips. 
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The  roadway  was  wide,  and  in  excellent  con- 
dition. There  was  a  descent  on  the  lower 
aide  of  the  street,  and  no  guard  rail.  The 
horse  drawing  the  .vehicle,  whether  from 
sickness  or  because  the  vehicle  was  too 
heavily  loaded,  choked  and  fell,  and  strug- 
gled to  regain  Its  feet  In  its  struggles,  the 
driver  could  not  control  it.  Each  time  It  got 
partly  up,  It  fell  again,  and  each  time  nearer 
the  edge  of  the  bank,  until  it  went  over;  and 
it  went  over,  not  in  the  ordinary  use  of  the 
street,  but  because  of  its  inability  to  manage 
its  load.  The  point  of  the  reasoning,  In  vin- 
dication of  the  judgment,  is  that,  in  view  of 
the  peculiar  facts,  the  defendant  was  not  an- 
swerable for  the  damage  resulting  proxi- 
mately from  the  struggles  of  a  choking,  over- 
laden horse;  and,  while  the  absence  of  a  bar- 
rier probably  rendered  the  injury  more  se- 
rious, it  was  in  no  sense  the  cause  of  it 
The  decision  in  the  same  case  holds  with  and 
cites  Hey  v.  City  of  Philadelphia,  supra,  that 
"It  is  the  duty  of  road  officers  to  provide 
roads  suitable  for  ordinary  travel,  conducted 
in  the  ordinary  manner,  and  to  provide  such 
safeguards  as  may  be  needed  to  meet  the 
risks  of  such  travel."  The  cause  in  each  of 
these  cases,  whether  produced  by  the  fault 
of  the  driver  or  not,  was  out  of  the  ordinary, 
was  so  rare  as  to  be  extraordinary;  and  on 
that,  as  a  controlling  fact,  the  application  of 
the  rule  is  based.  It  was  as  Improbable  of 
foresight  as  if  a  vicious  person  had  suddenly 
and  maliciously  seized  the  horse  by  the  head 
and  pulled  him  over.  As  to  the  other  cases 
cited  by  appellee,  in  Worrllow  v.  Upper 
Chichester  Tp.,  140  Pa.  St.  40,  24  Atl.  85,  as 
a  fact,  there  was  no  negligence  on  part  of  the 
defendant.  In  Schaeffer  v.  Jackson  Tp.,  160 
Pa.  St  145,  24  Atl.  029,  and  KieSer  v.  Ham- 
melstown  Borough,  151  Pa.  St  310,  24  Atl. 
10G0,  both  were  decided  on  the  ground  that 
the  particular  causes  of  the  accidents  were 
out  of  the  ordinary,  and  such  as  could  not 
have  been  foreseen  and  guarded  against. 

We  do  not  see,  however,  in  any  reasonable 
view  of  the  particular  circumstance*  which 
Immediately  preceded  this  accident,  that 
they  were  the  efficient  cause  of  it,  and  that 
the  negligence  of  defendant  only  made  the  in- 
jury more  serious.  The  plaintiff,  when  In- 
jured, was  in  the  ordinary,  lawful  use  of  the 
highway.  While  so  using  it,  she  dropped  her 
hat  ■«  the  horse  stepped  on  the  bridge.  Wat- 
son, exercising  care,  did  not  stop  on  the 
dangerous  structure,  but  14  feet  beyond,  and 
then  returned  to  pick  up  the  hat.  Then  the 
horse  took  fright,  backed  but  a  few  steps  on 
and  off  the  bridge.  This  was  but  incident  to 
the  ordinary  use  of  the  highway.  It  was 
not  maintained  for  horses  only  that  never 
took  fright.  The  ordinary  horse  might  take 
fright  as  be  approached  the  bridge,  run  on, 
and  plunge  off  it  He  might  frighten  at  the 
fluttering  birds  in  the  briers  on  the  rocks,  or 
at  the  noise  of  the  waterfall,  as  alleged  here, 
for  these  objects  were  continually  present  at 
that  place,  and,  consequently,  after  he  had 


crossed  the  bridge,  might  back  on  and  off  It 
Speculating  on  the  doctrine  of  proximate  and* 
remote  cause  in  supposed  or  hypothetical 
cases  seems  to  have  been  a  sort  of  Intellec- 
tual recreation  with  text  writers  on  the  sub- 
ject since  the  Squib  Case  In  2  W.  Bl.  893. 
With  many,  the  rule  laid  down  in  Hoag  v. 
Railroad  Co.,  supra,  would  be  criticised  as 
lacking  In  scientific  precision;  but  approxi- 
mate certainty  in  the  administration  of  jus- 
tice, on  evidence  in  an  issue,  is  all  we  can 
hope  to  attain  to.  The  same  rule  was,  in 
substance,  though  In  somewhat  different  lan- 
guage, adopted  In  many  cases  before  Hoag  v. 
Railroad  Co.  In  terse  language,  without 
leaving  room  for  theorizing  where  the  evi- 
dence is  conflicting,  and  no  fault  is  attrib- 
utable to  the  plaintiff,  it  brings  the  jury  nt 
once  to  the  ascertainment  of  the  controlling 
fact— was  the  consequence  such  as,  under 
the  circumstances,  might  and  ought  to  have- 
been  foreseen  and  provided  against?  It  elim- 
inates all  speculation  as  to  the  cause  of  the 
cause,  which  often  is  merely  interesting,  and 
aids  not  In  determining  Just  responsibility. 
As  Is  said  by  Strong,  J.,  in  Insurance  Co.  v. 
Boon,  05  (J.  S.  130,  the  proximate  cause  is 
the  dominant,  controlling  one,  and  not  those 
which  are  mere  Incidents.  The  dominant 
cause  here  was  a  bridge  negligently  danger- 
ous to  the  ordinary  horse,  at  all  times  when 
he  displayed  one  of  his  common  character- 
istics. True,  his  fright  was  an  Incident  with- 
out which  the  dominating  cause  could  not 
have  operated  to  produce  the  Injury;  but  the 
same  may  be  said  of  most  of  the  incidents 
connected  with  the  trip  on  the  highway  that 
evening.  If  plaintiff  had  not  dropped  her 
hat,  if  Watson  had  not  stopped  to  get  It, 
and  so  running  back  to  the  originating  cause, 
going  to  the  "sociable"  behind  a  horse,  in- 
stead of  on  foot,— all  were  in  a  certain  sense- 
causes  of  the  injury,  without  which  the  ac- 
cident would  not  have  happened,  but,  occur- 
ring In  the  ordinary,  lawful  use  of  the  high- 
way, the  law  regards  them  as  but  Incidents. 
and  still  holds  the  neglect  of  duty  as  the 
dominating  or  proximate  cause.  The  judg- 
ment is  reversed,  and  a  v.  f.  d.  n.  is  award- 
ed. 


TODD  et  al.  v.  WHEELER  et  al. 

(Supreme  Court  of  Pennsylvania.     Jan.  6, 

1896.) 

COXTRAOT  FOR  ROYALTIES— MAXUPAOTUKB   OP 

Btsbu 
Manufacturers  of  steel  known  by  a  certain! 
name  agreed  with  plaintiffs,  who  had  assisted 
them  in  the  development  of  the  process  of  man- 
ufacture, to  pay  the  latter  one  cent  per  pound  for 
all  such  stiel  sold  by  the  former.  Held,  that 
plaintiffs  were  not  entitled  to  the  specified  royal- 
ty upon  other  steel  sold  by  the  same  manufactur- 
ers merely  because,  in  the  process  of  manufactur- 
ing both  steels,  oxide  was  reduced  into  metallic 
chromium  by  the  same  process,  the  steel  re- 
ferred to  in  the  contract  being  high  in  carbon 
and  low  in  chromium,  and  very  hard  and  brit- 
tle, and  the  other  being  high  in  chromium  and 
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low  in  carbon,  and  having  great  cohesion  on  im- 
pact 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county;   P.  H.  Collier,  Judge. 

Bill  by  James  Todd  and  Frank  L.  Slocum 
against  G.  Y.  Wheeler  and  the  Sterling  Steel 
Company  to  compel  defendants  to  account 
for  moneys  due  under  a  certain  contract  for 
royalties.  From  a  decree  for  plaintiffs,  de- 
fendants appeal.    Reversed. 

Knox  &  Iieed,  W.  F.  McCook.  S.  W.  Cun- 
ningham, and  J.  W.  Kinnear,  for  appellants. 
Breck  &  ValU  and  Henry  0.  Todd,  for  appel- 
lees. 

DEAN    J.    The   defendants   were    manu- 
facturers of  different  kinds  of  steel  In  Pitts- 
burg and  Allegheny  county.     Plaintiffs  are 
-chemists  and  metallurgists.     In  1888  plain- 
tiffs undertook  to  assist  in  Introducing  into 
defendants'    factories    a    process    whereby 
could  be  turned  out  a  self-hardening  steel. 
Mr.  Wheeler,  president  of  the  Sterling  Steel 
Company,  had  been  a  practical  steel  worker 
for  many  years,  and  bad  tried  to  make  a 
high  carbon  steel,  containing  not  less  than 
3  per  cent  of  carbon,  but  had  failed  In  se- 
curing the  desired  results.    On  making  his 
unsuccessful  efforts  known  to  Dr.  Slocum, 
one  of  plaintiffs,  Slocum  suggested  a  meth- 
od   by   which  the  experiments   theretofore 
made  by  Wheeler,  if  carried  further  by  a 
chemical    combination    suggested    by    him, 
would  result  In  success,  but  he  declined  to 
give  bis  pergonal  attention  to  the  matter  for 
want  of  time,  and  named  Mr.  Todd  as  one 
capable  of  taking  charge  of  the  operation  as 
an  assistant.     Todd  assented,  and  spent  at 
Mr.  Wheeler's  works  some  time  in  experi- 
ments, with  a  satisfactory  result.    The  man- 
ufacture of  this  quality  of  steel  was  then 
begun  by  defendants,  and  was  named  "Ster- 
ling Double  Special  Steel."    In  their  adver- 
tisements and  labels,  defendants  described 
it  by  that  name.    The  special  quality  of  the 
steel  made  by  this  process  consisted  in  the 
high  amount  of  carbon  and  low  amount  of 
chromium  it  carried,  so  that,  while  it. could 
be  chilled  or  hardened  at  a  low  red  heat,  it 
would  withstand  in  forging,  without  injury, 
a  high  red  heat,  and  still  be  very  tough  in 
the  hardened  state.     It  was  especially  and 
to  a  great  extent  only  valuable  as  tool  steel. 
When  the  steel  had  proved  a  success  on  the 
market,  Todd  solicited  payment  of  Wheeler 
for   plaintiffs'   services.     After  some   nego- 
tiations, tbey  entered  into  a  written  agree- 
ment, of  which  the  following  are  the  mate- 
rial stipulations,  the  Sterling  Steel  Company 
and  Wheeler  being  parties  of  the  first  part, 
and  Slocum  and  Todd  parties  of  the  second 
part:    "The  said  parties  of  the  second  part 
have  assisted  in  the  development  of,  and  are 
Informed  as  to  a  part  of  the  secret  used  in, 
the    process    of    manufacturing    the    steel 
known  and  put  upon  the  market  an  'Ster- 
ling Double  Special.'     The  said  parties  of 


the  first  part  wish  to  protect  such  part  of 
said  secret,  and  to  protect  their  manufac- 
ture of  said  steel.    Now,  therefore,  in  consid- 
eration of  the  premises     •     *     •    the  said 
parties  of  the  first  part  hereby  agree  to  pay 
unto  the  said  James  Todd,  one  of,  and  agent 
for,  the  parties  of  the  second  part,  the  sum 
of  one  cent  (lc).  per  pound  for  every  pound 
of  said  steel  made,  sold,  and  collected  for. 
so  long  as  said  secret  is  not  discovered,  and 
similar  steel  made  and  sold  on  the  market 
by  others;    It  being  understood  and  agreed 
that  if  such  steel  is  made  and  sold  by  any 
other  party  or  parties  then  the  said  parties 
of  the  first  part  snail  cease  paying  to  said 
parties  of  the  second  part  the  royalty  or  sum 
above  named,  and  all  contractual  relations 
between  the  parties  hereto  arising  out  of 
this  agreement  shall  cease.    It  Is  further  un- 
derstood and  agreed  that  the  said  parties  of 
the  first  part  shall  make  a  full  and  complete 
return  of  said  sales  in  writing  to  said  Todd 
at  the  end  of  each  quarter,  and  pay  to  him 
the  amount  then  due.    It  Is'  further  under- 
stood and  agreed  that,  should  this  steel  be 
made. and  sold  under  any  other  name,  or  In 
any  other  place,  by  or  under  authority  of 
the  said  parties  of  the  first  part,  that  a  full 
and  accurate  account  shall  be  kept  of  said 
sales  and  a  return  made  to  said  parties  of 
second  part,  as  provided  for  above."    There 
was  also  appended  this  additional  stipula- 
tion,  signed   by   Todd   and    Slocum    alone: 
"The  undersigned  parties  of  the  second  part, 
whose  signatures  are  appended  to  this  clause, 
agree  and  bind  themselves  not  to  Impart  to 
any    one    whomsoever    any   part    of    their 
knowledge  of  the  secret  referred  to  In  this 
agreement,  during  the  time  they  receive  the 
royalty    herein    named,  and    they    further 
agree  to  the  changing  of  the  word  'same'  on 
the  twentieth  line  of  the  first  page  of  this 
agreement  to  'similar.'  "     The  same  year— 
In  the  fall  of  1890— Dr.  Slocum  was  perma- 
nently employed  by  defendants  as  chemist 
under  a  special  contract,  and  so  continued 
to  be  employed  pending  this  suit.    While  his 
name  is  joined  as  one  of  the  plaintiffs,  he 
disclaims  any  right  of  action.    The  defend- 
ants continued  to  recognise  the  contract  by 
payment  of  royalties  to  Todd  on  "double  spe- 
cial steel"  down  to  April,  1893,  when  they 
stopped  payments,  and  In  October  of  that 
year  served  formal  notice  upon  him,  deny- 
ing liability,  and  an  Intention  to  make  no 
further  payments.     On   February  19,   1894, 
Todd,  joining  with  him   his  co-contractor, 
Slocum,  filed  this  bill,  setting  out  the  con- 
tract, and  averring:   (1)  That  plaintiffs  con- 
tinued the  use  of  the  process  described  In 
the   contract,  manufacturing-  by  the   same 
process  substantially  the  same  kind  of  steel, 
but  calling  it  "C.  Y.  W's.  Choice"  (C.   Y. 
Wheeler's  Choice)  and  "Wheeler  Sterling  Ar- 
mor-Piercing Projectiles";  (2)  that  they  had 
ceased  and  refused  to  pay  plaintiffs  the  roy- 
alties stipulated;    (3)  that  there  was  then 
due  and  unpaid  to  plaintiffs  for  royalties  a 
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large  sum.  The  prayer  was  for  an  account- 
ing by  defendants,  and  decree  for  payment  of 
balance  doe. 

The  answer  admitted  the  contract  as  set 
out,  but  averred  that  it  was  entered  into  for 
tbe  sole  purpose  of  protecting  defendants 
against  a  disclosure  of  the  secret  by  plaintiffs 
to  outside  parties,  and  that  it  therein  stipu- 
lated, if  a  similar  steel  was  made  and  sold  by 
other  parties,  payment  of  royalties  was  to 
cease;  that  at  the  date  of  the  notice  similar 
steel  was  made  and  sold  by  others;  that  tbe 
contract  was  Intended  to  be  terminable  by  ei- 
ther party  at  any  time;  that  it  ceased  to  be 
valuable  to  defendants,  and  notice  of  termina- 
tion was  accordingly  given;  that  up  to  the 
date  of  the  notice  In  October,  1883,  there  was 
a  balance  on  "double  special  steel"  of  only 
$47.15  due  plaintiffs,  which  was  by  the  an- 
swer, with  interest  and  costs,  tendered  them; 
that  plaintiff's  process  for  manufacture  of 
"double  special  steel"  was  used  exclusively 
in  the  manufacture  of  tools,  and  had  not 
been  used  in  the  manufacture  of  projectiles 
for  cannon,  or  for  othar  purposes  constituting 
the  business  of  defendants.  The  cause  was 
beard  before  Judge  Collier  under  the  new 
rules,  sitting  in  equity.  He  found  as  facts: 
(1)  That  the  secret  of  the  process  by  which 
"double  special  steel"  was  manufactured 
had  not  been  discovered,  and  no  similar  steel 
had  been  made  or  sold  in  the  market  by 
others.  (2)  That  the  defendants  had  manu- 
factured and  sold  steel  produced  by  Todd's 
method  of  process  under  tbe  name  of  "Ster- 
ling Double  Special  Steel,"  and  "C.  Y.  W's. 
Choice,"  and  "C.  Y.  Wheeler's  Choice,"  and 
had  accounted  to  and  paid  to  plaintiffs  for  a 
part  only  of  the  steel  so  manufactured.  (3) 
That  defendants  had  manufactured  by  plain- 
tiffs' method  "double  special  steel,"  and  sold 
it  under  other  names  and  have  not  accounted 
to  plaintiffs,  nor  paid  therefor  under  the  con- 
tract; and  that  they  had  made,  by  the  same 
process  substantially,  projectiles  for  cannon 
and  armor-piercing  projectiles,  for  which 
they  had  not  accounted.  From  these  facts 
the  learned  judge,  as  a  conclusion  of  law, 
found  that  defendants  should  account  to 
plaintiffs  for  all  steel  known  as  "double  spe- 
cial steel,"  made  since  the  month  of  March, 
1890,  and  should  pay  the  contract  royalty  for 
the  same;  and  further,  that  defendants 
should  account  to  plaintiffs  under  the  con- 
tract, for  all  steel  since  the  same  month, 
named  "C.  Y.  W's.  Choice"  (C.  Y.  Wheeler's 
Choice),  the  "Wheeler  Sterling  Armor-IMer- 
cing  Projectiles,"  and  pay  to  plaintiffs  the 
contract  royalty  for  the  same.  To  these  find- 
ings of  fact  and  legal  conclusions,  defendants 
filed  exceptions,  which,  after  hearing  by  the 
court,  were  dismissed,  and  on  July  13,  18515, 
by  final  decree,  they  were  ordered  to  file 
account  within  20  days.  From  this  decree 
they  bring  this  appeal,  assigning  11  errors. 
The  questions  raised  by  them  Involve  princi- 
pally a  construction  of  tbe  contract,  but  also 
in  part  the  determination  of  a  fact 


The  plaintiffs  rest  their  case  on  the  con- 
tract, and  aver  they  are  the  inventors  of  a 
new   method    of   manufacturing   aluminum 
chromium   steel,  which  method  they   made 
known  to  defendants,  and  is  the  method  re- 
ferred to  In  the  contract.    What  was  this 
method?     Mr.  Todd,  after  stating  that  Mr. 
Wheeler  solicited  him  to  make  experiments 
In  the  production  of  a  high  carbon  steel, 
and  for  that  purpose  gave  to  bun  entire  con- 
trol of  their  works,  says:    "I  went  to  tbe 
works  a  number  of  times  over  a  period  of 
several   months.     Was  there  a  great   deal. 
Shortly  after  undertaking  the  experiments, — 
we  had  been  attempting  to  reduce  the  chro- 
mium with  charcoal,  as  others  had  been  do- 
ing,—1  concluded  that  It  wouldn't  do;    that 
the  charcoal  would  leave  some  of  the  green 
oxide  there,  which   was  very  bad   for   the 
steel.    I  commenced  to  look  around  for  some 
better  method.    I  struck  upon  tbe  method 
of    using    aluminum    containing    a     small 
amount  of  silicon,  and  in  carrying  out  tbe 
experiments  I  reduced  the  metal  as  far  as 
possible  with  charcoal  In  the  pot.  mixing  the 
green  oxide  of  chromium  and  the  charcoal 
together,  and  putting  the  pot  into  the  fur- 
nace, and  exposing  it  to  heat."    Further  on 
in  his  testimony  he  states  the  sole  object 
in  the  "double  special  steel"  process  was  to 
get  the  steel  as  high  In  carbon  and  as  low 
in  chromium  as  possible.    The  following  are 
excerpts  from  Mr.  Wheeler's  testimony:    "I 
related  to  Dr.  Slocuni  the  line  of  experiments 
I   had  pursued   at  Hussey,   Howe  &  Com- 
pany's works  when  I  was  manager  there, 
and  told  him  where  I  had  failed,  and  asked 
him  if  he  could  suggest  some  way  of  holding 
the  combined  carbon,  and  he  said,  'Yes,'  that 
the  bookB  showed  that  a  small  amount  of 
chromium  would  allow  the  combined  carbon 
to  remain  and  still  be  steel;   that  it  would 
show   the  peculiarity   of   very   hard,   close 
grain,  and  tbe  susceptibility  of  being  highly 
heated    without    apparently    destroying   the 
carbon.    I  asked  him  then  If  be  would  un- 
dertake to  help  me  out  on  that  point,  and 
he  said  that  he  would.    We  talked,  of  course. 
In  long  detail,  but  that  was  the  substance  or 
the  talk."    He  then  narrated  his  conversa- 
tion with  Dr.  Slocum  at  a  subsequent  date 
thus:     "At   that   time    we   concluded    that 
there  must  be  some  other  way  of  getting  it 
In  better,  so  we  discussed  all  methods  of  In- 
troducing it,  including  by  aluminum,  and  it 
was  suggested,  I  think,  by  Dr.  Slocum,  that 
aluminum,   which   had  greater   affinity    for 
free  oxygen  than  any  known  metal,  should 
be  used,  to  reduce  not  only  the  chromium  to 
its  metallic  state,  so  steel  would  take  it  up, 
but  to  eliminate  tbe  free  oxygen  ont  of  the 
steel,  which  would  again  allow  us  to  carry 
a  high  carbon.    Aluminum  was  hi  common 
use  then,  and  is  now,  to  eliminate  the  free 
oxygen."    He  further  says:    "I  had  worked 
on  it  for  four  or  five  years  before  that,  and 
simply  held  it  In  abeyance  for  the  one  point 
that  I  wanted.    The  other  points  had  been 


Digitized  by  CjOOQlC 


TODD  t>.  WHEELER. 


1023 


n  up  and  talked  over.  Dr.  Slocum  fur- 
ed  this  point  Just  In  ordinary  conversa- 
,  as  be  would  anything  of  a  technical 
ire  that  was  of  interest"  Xbe  following 
'stifled  to  by  Dr.  Slocum:  "Tbe  process 
i  titling  a  small  amount  of  chromium  to 
1  was  well  known  as  a  method  of  putting 
i  hlprb  per  cent,  of  carbon  as  combined 
ion  aud  still  remain  steel;  and  tbe  ineth- 
of  setting  this  chromium  by  using  it 
a  the  oxide  Instead  of  from  the  chrome 
i  stone,  which,  at  that  time,  nearly  all  of 
was  made  with.  Chromium  comes  In 
ure  as  a  chromium  iron  stone  containing 
i  oxide  and  chromic  oxide,  combined  to- 
aer,  and  these  heretofore  had  been  melted 
i  blast  furnace  or  crucible  to  produce  an 
y  of  about  50  per  cent,  chromium  and  50 

cunt,  iron  carbon.  This  made  more  or. 
i  trouble  on  account  of  tbe  high  silicon  it 
tains,  the  silicon  being  found  in  the  ores; 
1  I  suggested  to  Mr.  Wheeler  the  use  of 
en  oxide  of  chromium,— a  pure  material 
start  with,  Instead  of  the  raw  material  as 
monies  in  the  market.  That  was  a  known 
t."  In  the  light  of  tbe  testimony  of  these 
messes,  parties  to  the  contract,  the  pre- 
linary  statement  in  the  contract  Is  unmis- 
iible  in  meaning:  "The  said  parties  (Slo- 
ix  and  Todd)  have  assisted  in  tbe  develop- 
nt  of,  and  are  informed  as  to  a  part  of  the 
:ret  used  in,  the  process  of  manufacturing 
i  steel  known  and  put  upon  tbe  market  as 
.erllng  Double  Special.' "  By  the  written 
reeinent,  neither  Todd,  nor  Todd  and  Sto- 
ol together,  after  tbe  method  had  proved 
success,  claimed  to  be  the  inventors  or 
jcoverers  of  the  process  wbicb  resulted  in 
e  "Sterling  Double  Special."  By  their  own 
nguage  there  is  a  necessary  Implication  of 
><-laimer  as  the  sole  discoverers  of  the  pre- 
ss.    In  all  this  voluminous  testimony  there 

nothing  that  seriously  contradicts  Wheel- 
's statement,  and  Slocum's  testimony  is 
lintedly  corroborative.  The  plaintiffs  were 
>t  tbe  sole  inventors  or  discoverers  of  tbe 
•oeess,  as  averred  in  the  bill,  but,  as  stated 
>  the  contract,  they  had  assisted  In  the 
.'velopment  of.  and  were  informed  as  to  a 
irt  of  the  secret  used  in,  the  process. 
Then  comes  the  second  statement  of  rea- 
ms for  entering  into  tbe  contract:  Tbe 
iid  parties  (Wheeler  and  the  Sterling  Steel 
ompany)  wish  to  protect  such  part  of  said 
t-ret  (that  is,  tbe  part  known  to  Slocum  and 
odd),  and  so  protect  their  manufacture  of 
iid  steel.  Now,  in  consideration  of  tbe 
remises,  Wheeler  and  the  steel  company 
«ree  to  pay  Slocum  and  Todd  for  every 
mind  of  steel  sold  and  collected  for  oue  cent 
or  pound,  only,  however,  "so  long  as  said 
K'ret  is  not  discovered,  and  similar  steel 
lade  and  sold  on  tbe  market  by  .  others." 
'he  contract  obligation  of  Wheeler  and  the 
teel  company  was,  further,  that  they  were 
o  pay  the  royalty  "if  this  steel"  should  be 
old  by  defendnDts  under  any  other  name, 
ir  at  any  other  place  by  "their  authority. 


And  this  obligation  to  pay  was  to  cease:  (1) 
If  tbe  secret  was  discovered.  Tben,  of 
course,  others  would  manufacture  and  put 
upon  the  market  a  steel  identical  In  quali- 
ty with  this  one.  (2)  If  a  similar  steel— one 
resembling  this — should  be  made  and  sold 
upon  the  market  by  others;  that  is,  a  steel 
carrying  a  nigh  carbon  and  low  chromium. 
By  the  contract,  the  parties  bad  in  mind  two 
distinct  contingencies  by  wbicb  their  rights 
and  liabilities  in  the  future  were  to  be  de- 
termined. Their  efforts  had  resulted  in  tbe 
production  of  tbe  steel  "known  and  put  up- 
on the  market  as  'Sterling  Double  Special 
Steel.' "  For  this,  one  cent  per  pound  was  to 
be  paid;  further,  the  plaintiffs  were  to  be 
paid  should  this  steel  be  made  and  sold  un- 
der any  other  name.  The  plaintiffs  were 
not  longer  to  be  paid  if  a  similar  steel  was 
made  and  sold  on  tbe  market  by  others. 
They  were  to  pay  for  the  "double  special," 
and  for  "this  steel,"  alone;  that  is,  a  steel 
of  the  same  nature  or  character.  Into  the 
manufacture  of  which  the  new  process  enter- 
ed. They  were  to  ceaBe  paying  if  a  similar 
steel— that  is,  one  resembling  it  in  quality- 
were  put  upon  the  market  by  others,  with- 
out regard  to  the  process  entering  into  its 
production.  And  that  these  parties  so  un- 
derstood the  significance  of  tbe  two  words 
is  shown  by  their  change  of  the  agreement. 
They  had  first  used  the  word  "same";  but 
then,  obviously  on  reflection,  concluded  it 
did  not  express  their  meaning;  so  by  a  writ- 
ten memorandum  on  tbe  contract  they  sub- 
stituted for  It  the  word  "similar."  As  it 
first  stood,  according  to  the  language  used, 
the  one  cent  per  pound  was  to  be  paid  as 
long  as  identically  the  same  steel  was  cot 
placed  on  the  market  By  the  change  de- 
fendants were  only  to  pay  so  long  as  no 
other  steel  resembling  the  "double  special" 
In  quality  was  placed  on  the  market,  no  mat- 
ter by  what  process  tbe  other  attained  Its 
quality.  In  other  words,  tbe  manifest  in- 
tent of  the  parties  was  that  defendants 
should  pay  only  so  long  as  the  monopoly 
lasted  by  reason  of  the  secret  process  of 
which  Slocum  and  Todd  were  In  part  in- 
formed; and  it  is  the  plain  implication  that 
Slocum  and  Todd  did  not  longer  intend  to 
exact  payment  In  view  of  tbe  agreement 
it  is  not  material  tbat  tbe  reduction  of  oxide 
of  chromium  by  the  use  of  aluminum  was 
known  by  some  chemists  and  metallurgists 
In  Europe  before  Mr.  Todd's  experiments. 
Tbe  parties  contracted  on  tbe  assumtlon  the 
method  was  not  known,  or  at  least  not  in 
use,  in  this  country;  and  the  Introduction 
of  a  small  amount  of  silicon  Into  the  process 
seems  to  have  been  first  suggested  by  Mr. 
Todd.  But  that  the  larger  part  of  the  prod- 
uct of  defendants  after  May,  1803,  so  far 
as  the  proportions  of  carton  and  chromium 
were  concerned,  was  entirely  different  from 
that  of  "Sterling  Double  Special  Steel."  can- 
not for  a  moment  be  doubted,  in  view  of  the 
evidence.     Mr.  Todd  testifies,  the  pecullari- 
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<y  of  "double  special  steel"  was  "that  It 
would  carry  a  much  larger  percentage  of 
carbon  than  ever  had  been  attained,  If  neces- 
sary"; that,  according  to  the  comparative 
tests  made  by  him  and  Wheeler  of  Wheeler's 
best  grade  of  steel  and  the  "double  special," 
the  latter,  running  very  high  in  carbon,  was 
not  as  brittle  as  the  Wheeler  steel;  further, 
that  defendants  advertised  the  "double  spe- 
cial" as  containing  more  carbon  than  any 
-other  steel  known  or  Invented.  Mr.  Wheeler 
testifies  that  the  "double  special"  was  of 
three  grades,  A.,  B.,  and  C,  the  first  con- 
taining 314  per'  cent,  of  carbon,  the  second 
2%,  and  the  third  2  per  cent;  that  by  the 
"double  special"  process  he  made  projectiles 
from  each  of  these  grades,  and  on  a  test 
made  by  the  government  every  one  proved 
an  absolute  failure.  ,  They  possessed  no  co- 
hesiveness  or  toughness.  They  then  went 
on  experimenting  with  projectiles,  and  final- 
ly were  successful  by  using  10  or  15  times  as 
much  chromium  as  in  the  "double  special," 
and  making  them  low  in  carbon.  Instead  of 
high.  This  steel  was  the  complete  antagonism 
of  the  "double  special,"  so  far  as  concerned 
the  proportions  of  chemical  elements  contain- 
ed In  it.  The  oxide  of  chromium,  however, 
used  in  its  manufacture,  was  reduced  to  a 
metallic  state  by  the  use  of  aluminum  and 
•carbon,  as  in  the  manufacture  of  "double  spe- 
cial." The  method,  in  one  particular,  of 
reaching  the  manufactured  product,  was 
more  than  similar:  it  was  the  same;  while 
the  physical  characteristics  of  the  product 
were  wholly  dissimilar;  "double  special"  be- 
ing noted  for  its  brittleness,  and  therefore 
worthless  as  a  projectile.  Nor  is  there  any 
evidence  tending  to  contradict  these  facts. 

We  have,  then,  as  tending  to  show  the 
projectile  steel  is  "Sterling  Double  Special," 
the  fact  that  the  particular  method  of  re- 
ducing the  oxide  of  chromium  to  a  metallic 
state  in  the  "double  special"  was  also  used 
in  the  manufacture  of  the  projectile;  but 
then  we  have  on  the  other  side  the  opposing 
facts  that  by  the  use  of  opposite  proportions 
of  carbon  and  chromium  an  exactly  opposite 
quality  of  steel  resulted.  The  "double  spe- 
cial" was  worthless  for  projectiles,  the  projec- 
tile steel  was  worthless  for  tools.  Clearly, 
this  product  was  not  what  they  meant  by 
"should  this  steel  be  made  and  sold  under 
any  other  name."  It  was  not  the  "double 
special"  which  was  advertised  to  possess 
the  distinctive  quality  of  being  high  in  carbon 
and  low  in  chromium,  for  it  was  low  in  the 
first  and  high  in  the  last.  To  have  sold  it  as 
such,  after  the  characteristics  of  the  "dou- 
ble special"  were  established,  would  have 
been  a  fraud  upon  the  public.  We  are  clearly 
of  the  opinion  that  a  fair  construction  of  this 
contract,  in  view  of  the  undisputed  evidence, 
relieves  defendants  from  any  liability  to  ac- 
count to  plaintiffs  for  any  projectile  steel  as 
"Sterling  Double  Special  Steel."  This,  not 
because  other  parties  had  put  upon  the  mar- 
ket "similar  steel,"  but  because  projectile 


steel  was  not,  by  the  contract,  "this  steel"; 
that  Is,  "Sterling  Double  Special."  The  evi- 
dence as  to  other  parties  putting  on  the  mar- 
ket similar  steel  projectiles  is  Immaterial, 
The  projectiles  made  by  defendants  not  be- 
ing the  "Sterling  Double  Special  Steel,"  or 
"this  steel"  under  another  name,  as  specified 
in  the  contract,  their  nonliability  to  pay 
arises  not  from  a  right  to  cease  paying,  but 
because  no  liability  to  pay  ever  commenced. 
What  we  have  said  is  just  as  applicable  to 
the  steel  known  as  "0.  Y.  W.'s  Choice"  and 
"C.  Y.  Wheeler's  Choice."  Under  the  con- 
tract and  uncontroverted  facts  neither  brand 
was  "Sterling  Double  Special  Steel."  They 
were  wholly  different  in  every  essential  quali- 
ty necessary  to  identification  with  the  "dou- 
ble special,"  and  defendants  owe  no  account 
for  them  to  plaintiffs.  Plaintiffs  have  a 
right  to  claim  only  for  the  use  of  and  keep- 
ing secret  the  process  in  making  "Sterling 
Double  Special  Steel." 

The  error  of  the  court  below  is  In  holding 
to  one  mark  aloue  as  sufficient  to  identify  the 
steel  manufactured  by  defendants  as  "double 
special  steel"  under  the  contract.  As  an  Il- 
lustration, take  the  testimony  of  Mr.  Clapp, 
a  chemist  and  expert  called  by  plaintiffs. 
He  testified  that  two  steels,  possessing  by 
analysis  entirely  different  proportions  of 
chemical  elements,  one  high  in  carbon  and 
low  in  chromium,  the  other  high  !n  chromium 
and  low  in  carbon;  one  very  hard  and  brittle, 
the  other  having  great  cohesion  on  Impact, — 
yet  If,  in  the  manufacture  of  both,  chromium 
oxide  were  reduced  into  metallic  chromium, 
by  the  same  process,  the  steels  would  be 
the  same.  Although  there  was  much  expert 
testimony  contradictory  of  this  view,  the 
court  below  adopted  it  as  the  correct  one 
from  which  to  determine  the  liability  of  de- 
fendants to  account  It  may  be,  among  chem- 
ists, technically  correct  to  fix  the  same- 
ness of  a  manufactured  product  by  a  single 
part  of  the  process  entering  into  Its  manu- 
facture, without  regard  to  the  chemical  analy- 
sis, its  physical  characterictlcs,  or  its  fitness 
for  the  purpose  intended;  but  the  parties  Jiere 
did  not  contract  on  expert  opinion  of  chemists 
as  to  what  though  widely  different,  would 
scientifically  be  the  same.  Wheeler  had 
striven  for  a  very  hard  tool  steel.  The  plain- 
tiffs effectually  aided  htm  In  producing  It 
Then  it  was  agreed  this  production  should 
be  put  upon  the  market  as  "Sterling  Double 
Special  Steel,"  and  plaintiffs  should  be  paid 
one  cent  per  pound,  not  only  for  the  "dou- 
ble special,"  but  for  "this  steel"  under  any. 
other  name.  The  "double  special"  was  not 
sold  under  any  other  name.  The  learned 
judge  lost  sight  of  the  manifest  intention  of 
the  parties  as  evidenced  by  the  undisputed 
facte  and  their  language  in  the  contract  when 
he  made  the  Issue  to  turn  on  a  technical 
definition.  Therefore  the  decree  which  di- 
rects defendants  to  account  for  projectile 
steel,  "C.  Y.  W.'s  Choice"  and  "C.  Y. 
Wheeler's  Choice,"  is  reversed,  and  set  aside. 
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In  so  far  as  said  decree  directs  an  accounting 
under  the  contract  for  "Sterling  Doable  Spe- 
cial Steel,"  the  decree  Is  affirmed,  and  an 
accounting  directed  under  the  contract  In  ac- 
cordance with  our  interpretation  of  it 


Appeal  of  HARTMAN. 

(Supreme  Court  of  Pennsylvania. 
18960 


Jan.  6, 


Assignment  fob  Cumditoks— Pkopbrtt  Covered 
— Tkcbt  fob  Assiquou's  Children. 

A  provision  in  i  will  directing  the  pay- 
ment of  the  yearly  Income  of  the  estate  to  the 
husband  of  testatrix  "until  all  of  my  children 
shall  have  arrived  at  the  age  of  21  yean,  said 
income  to  be  disposed  of  by  my  husband  at  his 
discretion,  with  the  hope  and  belief,  however, 
that  he  will  use  the  same  m  such  manner  as 
will  be  advantageous  to  our  children,"  does  not 
vest  in  the  husband  such  a  beneficial  interest  as 
will  paw  under  a  voluntary  assignment  made  by 
him  for  the  benefit  of  his  creditor*. 

Appeal  from  orphans'  court,  Allegheny 
county. 

Petition  by  Frank  D.  Hartman,  voluntary 
assignee  of  John  O.  Slemmons,  praying  for  a 
citation  to  the  Safe-Deposit  &  Trust  Com- 
pany, executor  of  Caroline  A.  Slemmons,  the 
late  wife  of  John  O.  Slemmons,  requiring  It 
to  exhibit  an  account  of  the  moneys  that  had 
come  Into  its  hands  since  the  time  of  the 
voluntary  assignment;  the  purpose  being  to 
subject  the  part  of  the  decedent's  estate  be- 
longing to  John  O.  Slemmons  to  the  claims  of 
his  creditors.  From  a  judgment  dismissing 
the  petition,  petitioner  appeals.     Affirmed. 

The  opinion  of  the  court  below  (Hawkins, 
Judge)  was  as  follows:  "While  It  Is  true  that 
the  net  Income  of  the  trust  estate  Is  directed 
to  be  disposed  of  in  the  discretion  of  testa- 
trix's husband,  it  Is  plain  from  the  whole  will 
that  her  children  were  the  intended  objects  of 
her  bounty,  and  he  bnt  the  trustee.  The  es- 
tate is,  in  the  first  instance,  given  In  trust  to 
be  equally  divided  'among  her  children.*  The 
trust  is  then  directed  to  be  managed  as  the 
trustee  shall  'consider  most'  to  their  'advan- 
tage,' and,  when  all  shall  have  attained  twen- 
ty-one years,  distribution  to  be  made  to  them 
with  all  convenient  speed  of  the  proceeds  of 
♦he  'entire  estate,'  'so  that  my  [her]  intentions 
hereinbefore  expressed  that  my  [her]  chil- 
dren all  share  equally  *  *  *  be  fully  car- 
ried out,  •  •  •  and  the  objects  of  my 
[her]  bounty  may  then  have,  each  of  them, 
entire  control  of  their  several  separate  es- 
tate.' The  gift  being  expressly  to  them,  and 
the  management  of  the  trust  for  their  'advan- 
tage' alone,  the  inference  Is  that  they  were 
Intended  to  have  the  benefit  of  the  whole.  A 
gift  of  the  corpus  is  a  gift  of  the  income. 
True,  the  disposition  of  the  Income  Is  In- 
trusted to  the  discretion  of  the  father,  but 
this  followed  the  express  gift  of  the  whole 
v.88A.no.l9— 65 


residuary  estate  to  the  'children,'  and  was 
coupled  'with  the  hope  and  belief,  however, 
that  he  will  use  the  same  in  such  manner 
as  will  be  advantageous'  to  them,  and  was 
limited  in  duration  to  their  minority.  The 
mere  direction  that  the  income  should  be 
'paid'  to  the  father,  and  used  in  his  discre- 
tion, was  not  Intended  to  cut  down  their  ben- 
eficial estate,  but  related  simply  to  the  man- 
ner of  use  by  the  children.  The  testatrix 
had  already  made  In  express  words,  and  in- 
dependently, provision  for  him;  and.  If  she 
had  Intended  to  give  him  any  beneficial  inter- 
est m  this,  would  doubtless  have  said  so. 
The  express  gift  to  the  children  alone  ex- 
cludes any  implication  of  an  Intent  to  vest  a 
beneficial  Interest  in  him.  The  manifest  pur- 
pose was  to  give  him,  as  head  of  the  family, 
control  of  the  income,  so  that  he  might  use  h 
in  his  discretion  as  he  might  deem  'advanta- 
geous' to  the  children  until  the  youngest 
should  attain  majority.  No  beneficial  inter- 
est was  given  him,  or  intended  to  be  given 
him.  But,  concede  that  a  beneficial  Interest 
was  given  Mr.  Slemmons,  was  it  such  as 
could  pass  under  a  voluntary  assignment? 
The  children  are  expressly  given  a  right  of 
residence  with  their  father,  and  Impliedly  a 
right  of  maintenance  in  the  mansion  house. 
Can  any  one  take  the  place  of  the  father  as 
the  head  of  the  family,  or  In  determining  the 
amount  of  'income'  that  may  be  used  to  the 
'advantage'  of  the  children,  or  when  the 
mansion  shall  be  Bold?  To  ask  these  ques- 
tions Is  to  answer  them  in  the  negative. 
These  are  matters  of  personal  trust,  as  to 
which  there  can  plainly  be  no  substitution. 
Concede,  even,  that  the  bequest  of  income  is 
to  the  husband,  with  but  a  precatory  trust  In 
favor  of  the  children,  would  it  pass  without 
specific  mention  in  the  assignment?  The  fa- 
ther would,  In  that  event  be  under  a  moral 
obligation  which  he  might  repudiate;  but 
should  he  be  presumed  to  have  violated  his 
wife's  trust  and  disappointed  her  'children's' 
just  expectations  In  the  interest  of  his  indi- 
vidual creditors?  Is  there  not  as  much  rea- 
son to  declare  this  a  question  of  personal 
privilege  as  the  plea  of  usury,  coverture,  stat- 
ute of  frauds,  and  the  like,  of  which  cred- 
itors can  take  no  advantage?  What  equity 
have  the  creditors?  Their  demand  involves 
at  least  a  breach  of  moral  duty  on  the  part  of 
their  debtor,  and  injury  to  'children'  for 
whose  'advantage'  the  testatrix  expressed 
her  'hope  and  belief  the  income  should  be 
used,  and  ought  not  in  equity  and  good  con- 
science to  be  made  nor  allowed.  Shay  v. 
Sessaman,  10  Pa.  St.  432." 

J.  M.  Stoner  and  Cassldy  &  Richardson,  for 
appellant     H.  A.  Miller,  for  appellee. 

PER  CURIAM.  The  decree  In  this  case  is 
affirmed  on  the  opinion  of  the  learned  court 
below. 
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DUFP  v.  PATTERSON  et  al. 
(Supreme  Court  of  Pennsylvania.     Jan.  6, 
18960 
Ejectment  —  Dblivkkt  of  Possession  —  Ambnd- 
mest  o»  Whit— Stat  or  Execution. 
The  praecipe  and  writ  in  an  ejectment  suit 
describing  the  land  erroneously,  the  defendants 
filed  a  disclaimer  of  any  land  described  in  such 
writ.     A  verdict  vas  directed  for  plaintiff,  and 
judgment  entered  thereon,  and  a  habere  facias 
possessionem    was  issued,    which   was  returned 
unexecuted  because  of  the  errors  in  the  descrip- 
tion.    Six  months  later,  without  notice  to  defend- 
ants, plaintiff  procured  an  amendment  of  the  rec- 
ord so  as  to  correct  the  description,  and  issued 
an  alias  writ,     held,  that  the  action  of  the  court 
in  staying  the  latter   writ  and  striking  off  the 
amendment  would  not  be  disturbed. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county. 

Ejectment  by  Levi  Bird  Duff  against  A.  C. 
Patterson  and  Georgia  Patterson.  From  a 
decree  staying  a  writ  of  habere  facias  Issued 
by  plaintiff  after  the  rendition  of  a  judgment 
in  his  favor,  and  striking  off  an  amendment 
of  the  record,  plaintiff  appeals.     Affirmed. 

J.  S.  &  E.  G.  Ferguson  and  William  Blake- 
ley,  for  appellant.  A.  C.  Patterson,  for  appel- 
lees. 

PER  CURIAM.  The  record  In  this  case,  as 
presented  to  us.  Is  lacking  in  sufficient  com- 
pleteness to  Indicate  with  certainty  Its  condi- 
tion at  the  time  of  trial.  The  praecipe  and 
writ  contained  several  errors  in  describing 
the  land  for  which  the  action  was  intended 
to  have  been  brought;  and,  doubtless  on  that 
account,  the  defendants  filed  a  disclaimer  of 
"any  estate  in  the  lands  described  in  the  plain- 
tiff's writ,  *  *  *  as  the  same  is  a  different 
tract  or  parcel  of  land  from  that  of  the  de- 
fendants' lands."  A  verdict  for  plaintiff  for 
six  cents  and  costs  was  directed  by  the  court, 
and  judgment  was  subsequently  entered 
thereon,  and  a  habere  facias  possessionem  is- 
sued. That  writ  was  returned  unexecuted 
because  of  the  errors  in  the  description. 
About  six  months  thereafter,  without  notice 
to  defendants,  the  plaintiff  procured  an  order 
of  court  amending  the  record,  and  thereupon 
issued  an  alias  habere  facias.  Subsequently 
rules  taken  by  defendants  to  stay  the  alias 
habere  and  to  strike  off  the  amendment  were 
made  absolute  by  the  court.  We  are  all 
clearly  of  opinion  that  there  Is  nothing  in  the 
record  that  would  justify  us  In  disturbing  this 
action  of  the  court.  Defendants  were  cer- 
tainly entitled  to  notice  of  the  application  to 
amend.  It  may  well  be  that,  In  the  altered 
condition  of  the  record,  they  would  wish  to 
withdraw  their  disclaimer.  The  filing  of  that 
at  the  trial  narrowed  the  issue  to  the  question 
of  possession,  and  consequent  liability  for 
costs.  Lane  v.  Harrold,  66  Pa.  St.  319.  With- 
drawal of  the  disclaimer,  in  connection  with 
the  amendment  of  description,  would  Intro- 
duce a  new  issue,  not  passed  upon  at  the  trial. 
The  verdict  and  judgment  would  necessarily 
fall  with  the  change-  of  Issue,  and  hence  there 


would  be  nothing  to  sustain  In  the  habere  fa- 
cias. We  find  nothing  In  the  record  that  re- 
quires notice.  The  decree  staying  the  writ 
of  habere  facias,  and  striking  off  the  amend- 
ment, Is  affirmed,  and  the  appeal  dismissed, 
with  costs  to  be  paid  by  plaintiff. 


CROFT  v.  JENNINGS. 

(Supreme  Court  of  Pennsylvania.     Jan.  13, 

1896.) 

Conversion — Evidence. 
The  liquidating'partner  of  a  firm  made  a 
bill  of  sale  to  plaintiff  of  certain  patterns  to  se- 
cure the  latter'*  claim  for  wages,  and  an  approval 
thereof  was  marked  on  the  bill  by  the  attorney  of 
a  largp  execution  creditor  of  the  firm.  There- 
after the  liquidating  partner  made  to  this  cred- 
itor a  bill  of  sale  of  all  the  patterns  which  had 
belonged  to  the  firm,  including  those  conveyed 
to  plaintiff,  which  had  remained  in  such  part- 
ners possession.  The  said  creditor  then  sold  all 
the  patterns,  including  those  of  plaintiff,  the 
purchaser  taking  possession.  Bela.  that  such 
creditor  was  liable  as  for  a  conversion  of  plain- 
tiff's patterns. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county;  Stowe,  Judge. 

Action  by  Harry  W.  Croft  against  W.  K. 
Jennings,  executor  of  J.  F.  Jennings,  deceas- 
ed. From  a  judgment  for  plaintiff,  defend- 
ant appeals.     Affirmed. 

Marcus  A.  Woodward  and  W.  K.  Jennings, 
for  appellant.  Knox  &  Reed  and  Edwin  W. 
Smith,  for  appellee. 

GREEN,  J.  The  leading  and  most  impor- 
tant facts  in  this  case  are  entirely  undisputed. 
It  is  not  at  all  controverted  that  Croft,  who 
had  been  in  the  employment  of  Livingston  & 
Co.  for  a  long  time,  had  a  perfectly  legitimate 
claim  against  that  firm,  of  about  $600,  for 
wages,  and  for  $200  of  that  amount  be  was 
entitled  to  a  lien  againrt  their  goods.  On  or 
before  April  18.  1887,  Jonn  F.  Jennings  held 
a  judgment  against  Livingston  &  Co.  for  $40.- 
000,  and  an  execution  for  $24,416  had  been  is- 
sued. On  the  last  date,  W.  H.  Burt,  who 
was  a  liquidating  partner  of  Livingston  &  Co., 
made  a  bill  of  sale  to  Croft  of  a  lot  of  patterns 
to  secure  his  claim  for  wages.  This  bill  of 
sale  was  approved,  and  so  marked  on  the  bill, 
by  W.  K.  Jennings,  the  attorney  for  J.  F. 
Jennings  In  the  execution  proceedings.  The 
patterns  sold  to  Croft  were  at  the  shops  of 
Livingston  &  Co..  and  were  a  part  of  a  large 
stock  of  patterns  used  In  their  foundry  busi- 
ness, which  was  conducted  In  a  building  on 
Washington  avenue;  and  they  were  left  there 
in  charge  of  Mi.  Burt,  the  liquidating  part- 
ner. After  the  bill  of  sale  to  Croft  was  made, 
the  execution  In  favor  of  J.  F.  Jennings  was 
stayed,  and  on  April  28,  1887.  Livingston  & 
Co.  made  a  transfer  of  all  their  stock  of  pat- 
terns at  the  shops  to  J.  F.  Jennings.  On 
June  13,  1887,  B.  F»  Jennings,  as  attorney  in 
fact  for  his  father,  J.  F.  Jennings,  sold,  for 
the  sum  of  $5,000,  all  the  patterns  In  toe 
shops,  Including  those  already  sold  to  Croft, 
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to  the  Enterprise  Hardware  Company.  This 
bill  of  sale  was  prepared  by  Burt,  who  had 
made  the  previous  bill  of  sale  to  Croft,  and 
who  said,  when  be  was  asked  why  he  includ- 
ed tbe  patterns  be  had  already  sold  to  Croft, 
that  he  supposed  that  Croft's  claim  had  been 
settled.  There  Is  no  doubt,  also,  that  the  En- 
terprise Hardware  Company  took  possession 
of  all  the  patterns,  Including  those  previously 
sold  to  Croft,  and  that  Jennings  received  the 
full  consideration  for  them.  The  sale  to  the 
Knterprise  Hardware  Company  was  made  on 
.Tune  13,  1887,  which  was  less  than  two 
months  after  the  sale  to  Croft.  It  seems  to 
us  that  the  question  whether  that  sale  of 
Croft's  patterns  was  made  inadvertently  was 
an  entirely  immaterial  question.  The  fact  of 
the  sale  established  a  conversion,  and  no  de- 
mand was  necessary  in  order  to  sustain  a  re- 
covery. The  learned  court  below  left  to  the 
Jury  the  question  whether  Jennings  intended 
to  sell  the  Croft  patterns  when  be  made  the 
sale  to  the  Enterprise  Hardware  Company; 
charging  that,  if  he  did  not  so  intend,  tbe  ju- 
ry should  return  a  verdict  for  tbe  defendant. 
This  was  certainly  as  favorable  an  instruction 
as  the  defendant  could  possibly  expect.  But 
the  Jury  found  a  verdict  against  the  defend- 
ant, and  therefore  decided  that  the  sale  of  the 
Croft  patterns  was  intentional;  and.  In  view 
of  the  testimony  of  Burt,  their  finding  was 
entirely  justified.  We  have,  then,  the  clear 
case  of  one  selling  the  goods  of  another,  in  his 
possession,  delivering  the  possession  to  the 
purchaser,  and  receiving  the  purchase  mon- 
ey to  his  own  use.  Why  should  not  such  a 
person  be  bound  to  pay  to  the  true  owner  tbe 
value  of  the  goods?  The  objections  to  a  re- 
covery were  of  tbe  most  technical  character, 
and  altogether  untenable.  The  actual  taking 
of  possession  by  Croft  was  not  at  all  neces- 
sary to  maintain  the  action.  There  was  no 
question  of  constructive  fraud,  as  against 
creditors  of  Livingston  &  Co.,  by  retention  of 
possession  by  the  seller,  in  the  case.  The 
question  is  directly  between  the  parties,  and, 
as  to  them,  Croft's  title  was  perfectly  good, 
under  his  bill  of  sale.  In  the  case  of  Boyle 
v.  Rankin,  22  Pa.  St.  168,  tbe  facts  were 
tbat  two  partners,  being  Indebted  to  another, 
assigned  to  him  a  stock  of  merchandise,  ac- 
counts, bonds,  notes,  judgments,  and  accounts 
of  the  firm,  as  a  collateral  security  tbat  they 
would  give  him  a  bond  and  approved  securi- 
ty for  the  debt  within  five  days  thereafter. 
It  was  held  that  the  assignment,  though  un- 
accompanied by  possession,  was  valid,  as  be- 
tween the  parties,  and  that,  the  promised  se- 
curity not  having  been  given  within  the  time 
specified,  no  creditors  having  Intervened,  the 
possession  could  be  enforced  by  an  action  of 
replevin.  In  Janney  v.  Howard,  150  Pa.  St. 
339,  24  Atl.  740,  wc  said:  "A  sale  without 
delivery  of  possession  divests  the  ownership 
of  tbe  vendor,  as  between  him  and  his  ven- 
dee. Hetrick  v.  Campbell,  14  Pa.  St.  263. 
And  the  purchaser  may,  If  the  possession  be 
withheld,   maintain   replevin   for   tbe  goods. 


Boyle  v.  Rankin,  22  Pa.  St.  168."  As  this 
principle  cannot  be  questioned,  a  further  ci- 
tation of  authorities  is  unnecessary.  The 
plaintiff  here  became,  by  virtue  of  his  bill 
of  sale,  the  owner  of  the  patterns,  as  between 
him  and  his  vendor,  who  was  the  defendant's 
testator.  When  the  latter  sold  the  goods  to  a 
stranger,  delivering  the  possession,  he  certain- 
ly made  himself  liable  as  a  trespasser,  and  no 
demand  was  necessary  to  entitle  the  plaintiff 
to  recover  the  value  of  the  goods.  We  see  no 
merit  in  the  assignments  of  error,  and  they 
are  all  dismissed.     Judgment  affirmed. 


WHITE   et  ai.   v.    ROSENTHAL. 

(Supreme  Court  of  Pennsylvania.     Jam.  6, 

1896.) 

Action  fob   Deceit— Pukchasb  of  Goods — Mis- 
statement op  Financial  Conditio*. 

1.  The  statement  by  an  intending  purchaser 
of  goods  that  his  financial  condition  was  at  least 
as  good  as  that  shown  by  a  statement  made  the 
previous  year,  is  fraudulent  if  in  fact  his  indebt- 
edness arising  from  purchases  of  goods  is  ten 
times  as  great  as  it  was  the  previous  year,  though 
he  has  the  goods  so  purchased  as  part  of  his  as- 
sets. 

2.  On  an  Issue  as  to  whether  goods  were  pur- 
chased under  fraudulent  representations  as  to 
the  purchaser's  pecuniary  standing,  evidence  of 
purchases  subsequently  made  was  admissible,  in 
connection  with  evidence  of  previous  purchases, 
to  Bhow  a  general  scheme  on  his  part  to  obtain 
large  quantities  of  goods,  and  then  profit  by  his 
insolvency. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county;    McOlung,  Judge. 

Action  by  James  F.  White  &  Co.  against 
David  Rosenthal.  From  a  judgment  for 
plaintiffs,  defendant  appeals.    Affirmed. 

J.  T.  Buchanan  and  J.  S.  &  E.  G.  Fergu- 
son, for  appellant  A.  Blakeley,  A.  M.  Blake- 
ley,  and  W.  A.  Blakeley,  for  appellees. 

DEAN,  J.  Tbe  plaintiffs'  action  was  for 
deceit.  The  statement  avers:  That  plain- 
tiffs were  wholesale  dealers  in  dry  goods.  In 
New  York  City,  and  defendant  was  a  retail 
dealer  in  same  goods  in  Pittsburg.  Tbat  on 
0th  of  August,  1892,  defendant  called  upon 
plaintiffs  to  make  a  purchase  of  goods  on 
credit,  and  represented  that  he  had  taken 
inventory  the  previous  year  of  his  assets  and 
liabilities,  and  his  financial  condition  was  as 
follows: 

Stock  on  hand  in  his  Pittsburg  store  $18,675  00 

Cash  on  hand 2,350  00 

Good  book  accounts 12350  75 

Unincumbered    real    estate 4,360  00 

Total  assets   $37,735  75 

—That  he  was  Indebted  on  open  account,  bills 
payable,  and  borrowed  money  In  tbe  amount 
of  $7,525.  He  further  stated  there  were  no 
judgment  notes  against  him,  and  that  be 
was  not  liable  as  surety,  guarantor,  or  ac- 
commodation drawer,  aud  that  he  knew  of 
no  claim  that  would  affect  bis  financial 
standing.    That  on  the  faith  of  these  repre- 
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aentations  defendant  obtained  from  plain- 
tiffs $1,000  worth  of  goods  on  credit  That 
said  representations  were  false,  and  known 
to  be  so  by  defendant,  and  were  made  with 
Intent  to  cheat  and  defraud  plaintiffs  of 
their  goods,  in  which  he  was  successful,  and 
plaintiffs  claimed  damages  In  the  amount 
of  $1,000.  This  statement  clearly  avers  a 
good  cause  of  action.  The  evidence  to  sus- 
tain and  in  denial  of  it  was  very  contradic- 
tory; the  material  point  in  dispute  being 
whether  defendant  had  made  the  false  state- 
ment on  9th  of  August,  1892,  when  this  par- 
ticular bill  was  purchased.  Prior  to  Sep- 
tember, 1891,  defendant  had  made  a  writ- 
ten statement  to  plaintiffs  in  exact  accord 
with  that  set  out  in  the  declaration  of  claim. 
Bryce  Gray,  a  partner  in  the  plaintiff  firm, 
testifies  that  on  the  9th  of  August,  1892, 
when  the  last  purchase  was  made,  he  called 
defendant  Into  his  private  room,  where,  in 
answer  to  his  questions,  he  positively  stat- 
ed his  financial  condition  was,  if  anything, 
better  than  the  year  before,  when  be  made 
the  written  statement  Rosenthal,  the  de- 
fendant positively  denies  this,  and  asserts 
Gray  asked  him  nothing  about  his  finan- 
cial condition  at  that  time,  and  he  made  no 
statement  concerning  it.  The  written  state- 
ment seems  to  have  been  substantially  cor- 
rect as  of  the  time  it  was  made,  but  after- 
wards defendant  greatly  enlarged  his  busi- 
ness, with  no  increase  of  capital,  -  so  that 
his  purchases  of  goods  were  principally  on 
credit.  He  admits  that  they  amounted  to 
about  $65,000,  all  on  credit  at  this  last  visit 
to  New  York.  His  own  evidence  shows  that 
his  financial  condition  had  greatly  changed 
in  the  year  between  the  written  statement 
and  the  last  purchase.  Assume,  as  argued, 
that  his  actual  Indebtedness  had  not  great- 
ly increased  before  his  last  visit  to  New 
York,  nevertheless  he  went  there  with  the 
avowed  purpose  of  purchasing  $00,000  worth 
of  goods  on  a  credit  from  30  to  90  days,  and 
on  the  very  day  of  the  Interview  with  Gray 
had  bought  a  large  portion  of  this  amount. 
His  actual  Indebtedness  was  then  not  less 
than  $30,000,  which  be  intended  should  be 
$60,000  before  be  left,  and  his  intention  was 
carried  out  If  he,  under  such  circumstan- 
ces, represented  to  Gray  his  financial  con- 
dition was,  if  anything,  better  than  the  year 
before,  it  was  a  gross  falsehood,  for,  instead 
of  owing  $7,500,  he  owed,  or,  as  he  knew, 
in  a  day  or  two  would  owe,  ten  times  that 
amount  True,  his  assets  would  be  Increas- 
ed by  the  value  of  the  stock  on  hand,  but 
this  value  was  wholly  problematical,  depend- 
ing on  success  in  the  venture  of  largely  in- 
creased business  with  no  corresponding  in- 
crease of  capital.  In  view  of  the  evidence 
and  its  contradictory  character  the  court 
fully  and  fairly  submitted  It  to  the  jury  to 
inquire:  (1)  Was  a  representation  made  to 
induce  the  credit?  (2)  Was  It  knowingly 
false?  (3)  Did  plaintiffs  rely  on  it?  On  the 
answers  to  these  interrogatories  turned  the 


verdict  The  jury  found  for  plaintiffs  on 
each.  They  may  have  erred,  but  clearly  the 
court  did  not 

The  assignment  of  error  to  the  admission 
of  evidence  of  debts  created  by  purchases 
of  goods  after  the  9th  of  August  would  be 
well  made  considered  apart  from  Its  connec- 
tion with  other  evidence  tending  to  estab- 
lish the  deceit  The  plaintiffs  had  shown 
purchases  made  on  credit  in  June  and  July; 
these  were  followed  by  showing  continued  pur- 
chases down  to  September,  aggregating 
nearly  $90,000,  on  credit;  then  Insolvency, 
resulting  in  a  sale  of  the  entire  stock  for 
less  than  $20,000,  and  the  store  eventually 
put  in  name  of  defendant's  wife.  Plaintiffs 
claimed  that  all  of  the  transactions,  taken 
together,  Indicated  a  scheme  conceived  by 
defendant  to  obtain  large  quantities  of  goods 
on  credit  from  plaintiffs  and  others  by  false 
representations,  and  then,  In  an  Indirect  way, 
profit  by  a  bankruptcy.  In  this  view  the 
evidence  was  admissible,  not  as  tending  to 
establish  that  indebtedness  was  created  by 
the  subsequent  purchases,  but  that  these 
purchases  constituted  part  of  one  scheme  to 
defraud,  conceived  by  him  before  he  prac- 
ticed it  on  plaintiffs  to  their  Injury.  We  see 
nothing  in  the  assignments  of  error  which 
calls  for  further  notice,  and  the  judgment  is 
accordingly  affirmed. 


HAHNB   et  al.   v.   MEYER. 

(Supreme  Court  of  Pennsylvania.     Jan.  6, 

1896.) 

Appeal  from  court  of  common  pleas,  Allegheny 
county. 

Case  stated  by  Charles  O.  Hahne  and  others 
against  A.  P.  Meyer.  From  a  judgment  for 
plaintiffs,   defendant  appeals.     Affirmed. 

George  H.  Quaill  and  Charles  W.  Ashley,  for 
appellant.     Charles  A.  O'Brien,  for  appellees. 

PER  CURIAM.  In  this  case  stated,  judg- 
ment was  rightly  entered  in  favor  of  the  plain- 
tiffs, and  against  the  defendant,  for  $1,500. 
There  is  nothing  in  either  of  the  assignments  of 
error  that  requires  special  notice.  Neither  of 
them  is  sustained.     Judgment  affirmed. 


HUCKESTEIN  et  al.   v.  KAUFMAN  et  al 

Appeal  of  FRAZIER. 

(Supreme  Court  of  Pennsylvania.     Jan.  6, 

1896J 
Arbitration  and  Award— Conclusiveness. 

1.  Where  the  parties,  by  agreement  in  writ- 
ing, submit  their  "differences"  to  arbitrators  mu- 
tually chosen,  whose  award  shall  be  "final  and 
conclusive,"  the  courts,  in  the  absence  of  fraud 
or  misbehavior  on  part  of  the  arbitrators,  will  not 
inquire  whether  the  award  was  warranted  by 
the  evidence  submitted. 

2.  Though  a  particular  item  was  not  in  dis- 
pute, and  was  therefore  not  within  the  terms  of 
the  submission,  if  it  was  presented  to  the  arbi- 
trators, and  it  was  considered  in  making  up  their 
award,  the  pa"ty  who  presented  it  is  estopped 
from  denying  their  jurisdiction  to  consider  it. 

3.  The  finding  by  an  auditor,  as  a  fact,  that 
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an  undisputed  item  was  submitted  by  a  com- 
plaining party  to  the  arbitrators,  and  was  passed 
on  by  them,  will  not  be  disturbed,  unless  for 
manifest  error. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county;  Porter,  Judge. 

Action  by  John  Huckestein,  doing  business 
as  Huckestein  &  Co.,  against  Jacob  Kauf- 
man, Isaac  Kaufman,  Morris  Kaufman,  and 
Henry  Kaufman,  doing  business  as  Kauf- 
man Bros.,  and  J.  Kaufman  &  Bros.  From 
a  decree  confirming  the  auditor's  report  dis- 
tributing the  amount  of  the  verdict,  which 
was  paid  into  court,  John  Frazier,  doing 
business  as  Frazier  Bros.,  appeals.    Affirmed. 

James  Bredin  and  Thos.  Patterson,  for  ap- 
pellant. W.  B.  Rodgers  and  J.  N.  Beal,  for 
appellees. 

DEAN,  J.  The  defendants,  Kaufman  & 
Bros.,  contracted  with  John  Huckestein,  a 
builder  doing  business  as  Huckestein  &  Co., 
for  the  erection  of  a  building  on  Fifth  ave- 
nue in  the  city  of  Pittsburg,  for  the  price  of 
$15,000,  to  be  increased  by  any  changes  or 
additions  subsequent  to  the  contract,  or  dur- 
ing the  progress  of  the  work.  This  price,  by 
subsequent  additions,  was  largely  increased. 
The  first  contract  between  the  parties  was 
made  on  the  15th  of  Jtrne,  1892,  and  this, 
owing  to  Important  changes  In  design  and 
height  of  building,  was  followed  by  three 
others  within  60  days  thereafter,  whereby 
the  design  of  the  building  was  greatly  chan- 
ged. Before  any  of  the  subsequent  contracts 
with  Kaufman  &  Bros,  were  reduced  to  writ- 
ing, Huckestein  on  29th  of  June,  1892,  sub- 
contracted the  carpenter  work  to  John  Fra- 
zier, doing  business  as  Frazier  Bros.  By 
this  contract,  Frazier  agreed  to  do  all  the 
carpenter  work  and  furnish  all  the  materials 
therefor,  according  to  specifications,  for  the 
price  of  $15,000,  subject  to  Increase  or  dim- 
inution by  change  of  plans  and  material.  The 
price  was  largely  increased  by  subsequent 
additions.  All  of  the  work  and  material  to 
be  subject  to  the  approval  of  the  supervis- 
ing architect  of  Kaufman  &  Bros.  Payments 
were  to  be  made  Frazier  as  the  work  pro- 
gressed, according  to  the  estimate  of  value  by 
the  architect,  as  follows:  When  the  second- 
floor  Joists  are  in  place,  two-thirds  of  the 
value  of  the  work  up  to  that  point;  a  like 
two-thirds  when  third-floor  joists  are  in 
place;  and  so  on,  making  six  distinct  pay- 
ments when  the  plastering  was  finished. 
Then  the  seventh  and  final  payment  was  to 
be  made  when  all  the  work  was  completed 
to  the  satisfaction  of  the  architect.  This 
payment,  it  was  stipulated,  might  be  made 
by  an  order  drawn  by  Huckestein  in  favor 
of  Frazier  on  Kaufman  &  Bros.  This  last 
payment  was  not  to  be  made  until  the  archi- 
tect certified  that  the  work  and  material 
were  approved  and  accepted  by  him.  The 
building  was  completed  on  13th  February, 
1893.  and  Kaufman  &  Bros,  took  possession. 
In  the  meantime,  a  number  of  payments  had 


been  made  to  Frazier  by  Huckestein,  but  the 
seventh  and  last  had  not  been  made,  nor  had 
the  amount  of  It  been  determined.  The  con- 
tract of  Huckestein  embodied  a  stipulation 
that,  before  final  payment  to  him  by  Kauf- 
man &  Bros.,  the  building  was  to  be  deliver- 
ed free  from  all  liens.  There  was  also  a 
provision  for  arbitration,  if  any  dispute  arose 
between  owner  and  contractor  concerning 
the  value  of  any  changes  or  additions  to  the 
original  contract,  and  the  decision  of  the 
arbitrators  was  to  be  final  and  binding  on 
each  of  the  parties.  Kaufman  refused  to 
make  final  settlement  and  payment  to  Hucke- 
stein until  he  procured  from  Frazier  a  re- 
lease of  right  to  file  a  mechanic's  lien.  This 
obstacle  to  a  settlement  with  Kaufman 
brought  Huckestein  and  Frazier  into  nego- 
tiations as  to  balance  due  Frazier.  On  the 
2d  of  June,  1893,  they  met  at  the  office  of 
T.  Baird  Patterson,  Esq.,  counsel  for  Frazier, 
who  drew  up  an  agreement,  which  was  there 
signed  by  them.  In  this  it  was  agreed  that, 
In  consideration  of  an  order  for  $6,750,  giv- 
en to  Frazier  by  Huckestein  on  the  Kauf- 
mans, and  release  by  Frazier  of  right  of 
lien,  Huckestein  would  at  once  proceed  to 
obtain  payment  from  Kaufman  of  the  full 
amount  yet  due,  over  and  above  the  order,  on 
his  contract  as  principal  contractor,  and, 
In  case  the  order  was  not  paid  by  the  Kauf- 
mans, would  protect  Frazier's  claim,  and 
press  arbitration  against  them  for  the  full 
amount  payable  under  the  contract,  and,  on 
the  determination  of  this  suit,  then  all  dif- 
ferences between  Huckestein  and  Frazier 
should  be  submitted  to  arbitration,  as  provid- 
ed in  the  written  contract  between  Hucke- 
stein and  Frazier,  such  award  to  be  final. 
In  a  subsequent  agreement  of  27th  July, 
1893,  it  was  further  agreed  that  Frazier 
should  have  the  right  to  present  and  prove 
before  the  Hnckestein-Kaufman  arbitration 
a  bill  of  $4,971.98,  for  extra  work  on  the 
building,  for  which  Huckestein  denied  lia- 
bility; but,  as  the  architect  claimed  this  bill 
should  be  presented  through  the  principal 
contractor,  Huckestein  consented  it  might  be 
so  presented,  without  any  acknowledgment 
of  liability  therefor  on  his  part.  Huckestein 
filed  a  Hen  against  Kaufman  for  the  sum 
claimed  by  him  as  principal  contractor,  in- 
cluding the  work  and  material  of  Frazier, 
the  subcontractor.  As  both  parties  seem  to 
have  anticipated,  Kaufman  refused  payment 
of  the  $6,750  order  given  to  Frazier.  Hucke- 
stein therefore  assigned  to  Frazier  that 
amount  of  his  lien  as  a  protection  of  his  claim, 
until  the  final  determination  of  the  Kauf- 
man arbitration.  Notwithstanding  his  agree- 
ment with  Huckestein,  in  consideration  of  the 
$6,750  order,  to  file  no  liens,  acting  under  the 
advice  of  counsel,  Frazier,  on  the  19th  of 
September,  filed  Hens  against  the  building, 
showing  a  balance  due  him  of  $16,630.84. 
Thereafter,  Huckestein  gave  notice  to  Kauf- 
man that  he  had  revoked  the  $6,750  order 
given  to  Frasier,  and  also  notified  Frazier 
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that  he  revoked  both  order  and  assignment 
to  him  of  $C,750  of  lien.  Huckestein,  with- 
out proceeding  to  judgment  on  his  lien, 
brought  an  action  of  assumpsit  against 
Kaufman,  and  recovered  a  Judgment  of  $28,- 
000.  In  the  meantime,  however,  under  the 
arbitration  clause  in  the  contract  between 
Huckesteln  and  Frazier,  the  latter  had  de- 
manded an  arbitration,  and  on  September 
8,  1893,  they  entered  into  a  written  agree- 
ment, reciting  that  differences  bad  arisen 
between  them  as  to  the  amount  due  Fra- 
zler  "for  work  done  and  materials  furnish- 
ed in  doing  the  carpenter  work,  in  the  erec- 
tion and  construction,  additions,  alterations, 
and  improvements  of  the  Kaufman  buildings. 
*  *  •  Now,  for  the  purpose  of  adjusting 
said  differences,  it  Is  hereby  agreed  to  refer 
the  same  to  three  arbitrators,"  as  provided 
in  the  building  contracts.  Thereupon  Fra- 
zler  chose  John  Trimble,  and  Huckesteln 
Charles  Simon,  and  the  parties  further 
agreed  upon  John  W.  Pryor  as  the  third  ar- 
bitrator, and  that  the  arbitrators  thus  se- 
lected should  proceed  at  once  to  ascertain 
the  amount  due  Frazier  "for  the  work  done 
and  materials  furnished  in  and  about  said 
Kaufman  build!  ugs,  taking  into  considera- 
tion the  work  omitted  and  changes  made, 
and  the  award  so  made  shall  be  dual  and 
conclusive  upon  all  parties  of  all  accouuts 
arising  out  of  the  work  done  and  materials 
furnished  in  and  about  said  buildings."  On 
the  11th  of  September,  three  days  after- 
wards, the  arbitrators  met,  and,  at  that  and 
many  subsequent  meetings,  beard  the  par- 
ties and  their  proofs,  and  made  this  award: 
"We  do  now  find,  under  the  submission  to 
us,  there  Is  due  from  Huckesteln  &  Co.  to 
Frazier  Bros.,  the  sum  of  $3,530.38,  and  we 
award  that  sum."  And  thus  matters  stood 
when  Huckesteln  obtained  his  judgment  in 
assumpsit  against  Kaufman  for  $28,000.  The 
Kaufmans  then  paid  the  amount  of  the  judg- 
ment into  court  for  distribution  to  those  en- 
titled. As  Huckesteln  had  made  assign- 
ments of  different  amounts  of  his  lien  to  a 
number  of  creditors  besides  Frazier,  by 
agreement  of  counsel  and  decree  of  the  court 
the  distribution  and  nil  questions  arising  out 
of  the  same  were  referred  to  Thomas  Her- 
rlott,  Esq.,  who,  after  full  hearing,  passed 
on  all  the  questions  of  fact  and  law.  and 
made  report  to  the  court.  In  this,  be  found 
the  amount  payable  to  Frazier  to  be  $3,539. 
80,  the  amount  awarded  by  the  arbitrators. 
Frazier  tiled  exceptions,  which  the  court 
overruled,  and  confirmed  the  report  absolute- 
ly. From  tills  decree,  Frazier  appeals  to 
this  court 

In  arriving  af  the  amount  due  Frazier, 
the  auditor  found  that  his  full  claim  had  been 
submitted  to  the  arbitrators,  and  that,  under 
the  terms  of  the  submission,  he  was  con- 
cluded by  their  award.  Frazier  contended, 
in  substance,  the  order  for  $6,750  on  Kauf- 
man was  inteuded  as  a  payment,  was  not  in 
dispute,  and  was  not  submitted  to  the  ar- 


bitrators, but  their  award  of  $3,539.80  was 
for  extra  work  not  included  in  the  order; 
and,  although  appellant  prefers  eight  assign- 
ments of  error,  they  are  all  ruled  by  a  deci- 
sion on  this  one  contention.  The  appellant 
argues  that  as,  at  the  arbitration,  the  order 
for  $6,750  was  not  a  matter  In  dispute  be- 
tween the  parties,  therefore  it  was  not  with- 
in the  terms  of  the  written  submission. 
There  is  no  doubt  that,  where  parties  have 
submitted  disputes  or  differences  to  arbitra- 
ment and  award,  either  party  may  show  that 
a  particular  transaction  was  not  In  dispute, 
and  was  not  submitted.  Here  the  written 
submission  states,  "Differences  have  arisen." 
and  for  the  purpose  of  adjusting  said  "differ- 
ences" they  are  referred  to  the  three  arbi- 
trators. The  claim  of  Frazier  on  Huckestein 
was  for  payment  of  the  amount  unpaid  him 
on  his  subcontract,  including  the  $6,750  cov- 
ered by  the  order.  If  the  Kaufmans  bad  se- 
cured payment  of  this  to  Frazier,  or  he  had 
accepted  them  as  his  debtors,  it  might  have 
appeared  that  this  sum  was  no  longer  at  vari- 
ance between  them.  But  the  Kaufmans  re- 
fused to  honor  the  order,  leaving  the  orig- 
inal relation  of  debtor  and  creditor  between 
Huckestein  and  Frazier  unaffected.  The 
debt  was  still  owing  and  unpaid  by  Huck- 
esteln to  Frazier  at  the  date  of  the  arbitra- 
tion, and  was  entirely  within  the  control  of 
Frazier.  If,  theu,  having  the  power  so  to 
do,  he  laid  the  Items  embraced  in  this  order 
before  the  arbitrators,  to  be  passed  upon  by 
them  in  the  adjustment  of  the  balance  due 
him  from  Huckestein,  and  they  did  consider 
and  pass  upon  them,  he  is  estopped  from 
now  setting  it  up  as  a  debt  outside  of  and  in 
addition  to  the  award.  Whether  in  "differ- 
ence" between  them  or  not,  he  made  it  a  mat- 
ter in  difference  by  submitting  it  As  to  the 
fact,  this  is  the  finding  of  the  learned  audi- 
tor In  the  court  be.ow.  "It  is  dear  that 
Frazier  Bros.,  in  presenting  their  claim,  pre- 
sented their  whole  claim.  It  is  also  clear. 
from  the  bill  which  Huckestein  &  Co.  pre- 
sented to  the  arbitrators,  showing  what  they 
admit  to  be  due  to  Frazier  Bros.,  that  they  do 
not  admit  the  items  which  Frazier  Bros, 
claim  went  to  make  up  the  order  of  $6,750. 
It  is  a  significant  fact,  also,  that  if  the  or- 
der for  $6,750  was  not  submitted  to  the  arbi- 
trators, and  they  were  not  to  pass  upon  It,  this 
fact  is  not  mentioned  in  their  report,  as  the 
only  amount  which  is  admitted  by  all  par- 
ties to  be  undisputed  and  due  to  Frazier  Bros., 
viz.  the  amount  of  $1,726,  is  Included  in  the 
sum  awarded  by  the  arbitrators  to  Frazier 
Bros.,  and  a  note  is  added  at  the  bottom  of 
the  award  to  call  special  attention  to  this 
fact.  The  auditor  therefore  thinks  that,  from 
the  papers  in  the  case,  and  the  papers  admit- 
ted to  have  been  before  the  arbitrators,  he 
is  compelled  to  find  that  the  arbitrators  did 
consider  the  amoun*  due  to  Frazier  Bros,  for 
all  claims  of  every  kino  for  work  done  by 
them  upon  the  Kaufman  buildings.  In  so 
ruling,  he  feels  that  an  admitted  claim  for 
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$6,750  is  reduced  to  $3,530.08,  and  be  is  sat- 
isfied that  the  claim  should  not  have  been 
so    reduced.    However,  as  the  parties  have 
seen  fit  to  select  tbeir  own  court  for  the  trial 
of  matters  In  dispute  between  them,  he  does 
not  see  how  it  is  possible,  at  this  time,  to 
Interfere  with  the  judgment  of  that  court." 
The  whole  argument  of  appellant  is  directed 
to  demonstrating  that  the  arbitrators  made  a 
mistake  in  their  award.    It  is,  in  effect,  urged 
that,  instead  of  awarding  Frazier  $3,539.58, 
they  should  have  added  to  that  sum  the 
amount  of  the  order,  $6,750.    But,  as  the  au- 
ditor correctly  says,  the  courts  cannot  review 
the  award  of  the  court  constituted  by  the 
parties  themselves,  and  whose  determination 
they  stipulated  should  be  final.    No  fraud  or 
misbehavior  is  alleged.    The  only   question 
before  the  auditor  was  the  one  on  which  he 
passed,  viz.  did  Frazier  submit,  as  part  of  his 
claim,  to  arbitration,  the  items  embraced  in 
the  order?    He  finds  that  they  were  submit- 
ted, and  this  finding  is  based  on  ample  evi- 
dence.   There  was  testimony  that  the  sole 
consideration  for  the  order  was  the  agree- 
ment that  Frazier  should  not  enter  a  lien. 
In  violation  of  his  agreement,   he  did  file 
Hens,  although  Huckestein  had  assigned  to 
him,  of  his  lien,  for  his  (Frazier's)  protection, 
an  amount  of  his  (Huckestein's)  Hen  equal  to 
the  face  of  the  order.    When  notified  that,  in 
thus  acting,  he  was  violating  his  agreement, 
he  replied  that  he  Intended  to  protect  himself 
for  his  whole  claim.   When  he  demanded  an 
arbitration,  accompanying  the  demand  was 
a  bill  of  items  including  his  whole  claim,  and 
in  it  the  very  items  covered  by  the  order. 
Huckestein,  Boyd,  and  the  arbitrators  testi- 
fy the   items  embraced  by  the  order  were 
submitted  by  Frazier,  and  passed  on  in  mak- 
ing up  the  award.    The  testimony  of  Frazier 
that  the  order  was  not  submitted,  and  form- 
ed no  part  of  the  award,  's  vague  and  unsat- 
isfactory.   The  testimony  of  his  counsel,  Mr. 
Patterson,  on  the  same  point,  is  direct  and 
positive;  but  it  is  flatly  contradicted  by  Huck- 
estein and  Boyd  and  the  two  arbitrators.    Be- 
sides, the  testimony  of  the  latter  is  corrobo- 
rated by  Frazier's  own  itemized  claim.     Not 
only  was  there  evidence  to  warrant  the  find- 
ing of  fact  by  the  auditor,  but  any  other  find- 
ing would  have  been  against  the  decided 
weight  of  the  evidence.    This  finding  of  fact, 
in  the  absence  of  manifest  error,  Is  conclu- 
sive.   The  assignments  of  error,  in  view  of 
the  very  full  and  clear  report  of  the  auditor, 
hardly  demanded  the  thorough  examination 
we  have  given  them;  but  appellant's  counsel 
pressed  so  earnestly  upon  us  the  allegation 
that  bis  client  had  been  wronged  to  the  ex- 
tent of  $6,750  that  we  have  been  moved  to  a 
careful  review  of  the  whole  case,  with  the 
voluminous  testimony  appended.    We  are  sat- 
isfied appellant  suffered  no  wrong,  either  by 
the  decision  of  the  auditor  or  the  approval  of 
his  report  by  the  court  below.    If  any  wrong 
was  done  him,   It  was  by  a  court  of  his 
own  selection,  and.  In  part,  of  his  own  crea- 


tion. To  that  court,  the  arbitrators,  he  sub- 
mitted bis  whole  claim.  If  they  erred  in 
passing  on  the  merits  of  it,  the  error  is  be- 
yond our  reach,  for  he  formally  stipulated. 
In  writing,  their  decision  should  be  final. 
All  the  assignments  of  error  are  overruled. 
The  decree  of  the  court  below  approving  the 
auditor's  report  is  affirmed,  and  appeal  dis- 
missed, at  costs  of  appellant 


KRAUSE  v.  STEIN. 

(Supreme  Court  of  Pennsylvania.     Jan.  13, 

1896.) 

Execution   or   Instrument— Mental   Capacity. 

1.  The  fact  that  one  suffered  much  from  pain 
at  the  time  of  executing  an  instrument,  and  was 
frequently  under  the  influence  of  morphia  about 
that  time,  dots  not  justify  a  finding  that  she  was 
not  in  a  condition  mentally  to  clearly  understand 
and  comprehend  her  affairs,  or  to  execute  a  paper 
of  thin  kind 

2.  The  fact  that  before  the  paper  was  ex- 
ecuted it  was  not  read  over  to  or  by  the  maker, 
is  immaterial,  provided  the  paper  contained  pre- 
cisely what  she  wanted  to  do. 

Appeal  from  court  of  common  pleas,  Alle 
gheny  county;  White,  judge. 

Bill  by  John  Krause,  executor  of  the  last 
will  and  testament  of  Alary  Kapp,  deceased, 
against  Morris  Stein.  From  a  decree  for 
plaintiff,  defendant  appeals.     Reversed. 

James  Fitzslmmons  and  Joseph  Friedman, 
for  appellant.  W.  J.  Barton,  Robert  Malone, 
and  Charles  F.  McKenna,  for  appellee. 

GREEN,  3.  This  proceeding  was  a  bill  in 
equity,  filed  by  the  plaintiff,  as  executor,  etc., 
of  Mary  Kapp,  deceased,  against  Morris  Stein, 
for  the  purpose  of  having  set  aside  a  certain 
sealed  Instrument  acknowledging  that  the 
plaintiff's  testatrix  bad  leceired  full  payment 
and  satisfaction  of  a  mortgage  for  $2,000, 
held  by  her  as  mortgagee,  against  the  defend- 
ant, as  mortgagor.  The  instrument  in  ques- 
tion was  duly  signed  and  sealed  by  the  mort- 
gagee, and  was  also  acknowledged  before  a 
magistrate,  and  recorded.  The  allegations  of 
the  bill  of  the  facts  upon  which  the  decree  to 
set  aside  the  Instrument  was  asked  are  four: 
(1)  That  the  paper  was  executed  without  con- 
sideration; (2)  that  it  was  executed  without 
a  full  understanding  or  knowledge  on  the 
part  of  the  mortgagee  of  the  meaning  and  ef- 
fect of  the  instrument;  (3)  that  at  the  time 
of  the  execution  of  the  paper,  Mary  Kapp, 
the  mortgagee,  was  of  unsound  mind,  and 
mentally  Incapable  of  understanding  business 
of  any  kind,  and  had  been  so  for  some  time 
prior  thereto;  and  (4)  »hat  while  in  a  state 
of  Incapacity  the  paper  had  beou  procured 
from  the  mortgagee  by  the  mortgagor,  by  the 
exercise  of  undue  Influence. 

Two  of  these  allegations  may  be  dismissed 
at  once.  It  was  not  pretended  that  the  mort- 
gage was  paid  off.  and  that  the  acknowledg- 
ment of  satisfaction  was  made  for  that  rea- 
son. It  was  claimed  to  be  a  voluntary  gift 
of  the  debt  by  the  mortgagee  to  the  mort- 
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gagor,  and  all  tbe  evidence  In  the  case  was 
to  that  effect.  Aa  a  matter  of  course  it  was 
In  the  power  of  the  mortgagee  to  make  such  a 
gift,  and  It  therefore  did  not  need  any  consid- 
eration to  support  it.  The  allegation  of  un- 
due influence  has  not  a  particle  of  testimony 
to  sustain  It.  All  the  testimony  shows  that 
the  defendant-  had  nothing  whatever  to  do 
with  the  obtaining  of  the  release.  Not  a  wit- 
ness testifies  to  a  solitary  act  or  declaration 
of  the  defendant,  even  by  way  of  request  or 
solicitation  by  the  defendant,  or  that  he  ever 
exchanged  a  word  with  the  deceased  on  the 
subject.  The  learned  court  below  found  in 
favor  of  the  plaintiff,  but  not  upon  any  such 
ground.  The  case  was  heard  directly  by  the 
court  below  without  tbe  intervention  of  a  mas- 
ter, and  the  instrument  was  annulled  upon 
two  findings  of  fact  In  the  following  words: 
"First.  From  the  evidence  In  the  case  I  find 
that  the  release  referred  to  In  the  bill  and  an- 
swer was  not  duly  and  properly  executed, 
and  Is  Invalid  for  that  reason;  that  it  was 
not  read  over  to  Mis.  Kapp,  or  sufficiently 
explained  to  her,  so  that  she  would  know 
what  she  was  doing.  Second.  That '  at  the 
time  that  the  paper  was  executed,  and  ex- 
tending over  a  day  or  two  before,  and  from 
that  time  on  to  her  death,  she  suffered  so 
much  from  pain,  aad  was  so  frequently  under 
the  Influence  of  morphine,  that  she  was  not 
In  a  condition  mentally  to  clearly  understand 
and  comprehend  her  affairs,  or  to  execute  a 
paper  of  this  kind."  So  far  as  the  first  of 
these  findings  is  concerned,  It  can  very  readi- 
ly be  determined  whether  It  Is  Justified  by  the 
testimony  or  not.  There  was  but  one  witness 
who  testified  to  the  execution  of  the  instru- 
ment, and  he  was  tbe  scrivener  who  prepared 
It.  His  name  was  J.  C.  Williams,  and  he  was 
a  Justice  of  the  peace  In  the  neighborhood. 
After  testifying  that  he  had  known  Mrs. 
Kapp  since  be  was  a  boy,  and  that  he  was 
sent  for  by  her,  be  said  that  he  went  to  her 
.  house  on  a  Saturday  morning,  and  was  tak- 
en to  her  room,  and  asked  her  if  she  knew  him. 
"She  said  she  did.  She  told  me  her  business, 
—what  she  wanted  done  Q.  State  what  she 
told  you.  Just  as  nearly  in  her  language  as 
you  can  give  It?  A  She  said  that  Mr.  Hous- 
erman.  the  old  shoemaker,  owed  her  some 
money  on  a  lot,  and  that  Mr.  Stein  owed  her 
some  money,  and  she  wanted  to  relieve  them 
of  any  further  payment  of  that  money;  that 
she  could  die  happiei  if  that  was  done  be- 
fore her  death.  She  said  that  the  papers 
were  In  a  box  on  the  bed;  a  tin  box  on  the 
bed.  against  the  wall.  Q.  In  her  room?  A. 
In  her  room,  In  the  bed  she  was  In;  and  we 
would  find  all  the  papers  in  relation  to  the 
matter  in  that  box.  The  lady  that  was  In  the 
room  reached  over  the  bed  and  got  the  box, 
and  brought  it  to  the  window."  After  testi- 
fying further  that  they  looked  in  the  box  for 
the  necessary  papers,  and  found  some  of  them, 
he  advised  that  as  to  Mr  Houserman  a  deed 
should  be  executed  for  the  lot  on  which  he 
owed  some  of  tbe  purchase  money,  and  that 


Mrs.  Kapp  and  het  husband  could  sign  It,  and 
that  they  agreed  to  that,  and  he  accordingly 
prepared  such  a  deed,  and  they  exeevted  it. 
He  was  asked:  "Q.  What  did  she  say  with  re- 
spect to  Mr.  Stein?     A.  Well,  she  said    her 
desire  was  to  release   Mr.   Stein.     Q.  From 
what?    A.  From  the — what  he  owed  her.    She 
spoke  of  a  mortgage  and  a  note.     Q.  Did  she 
say  how  much  tbe  mortgage  was?     A.  If  I 
remember   rightly,    $2,000.     Q.  Well,    now, 
what  direction  did  she  give  you  then  with  re- 
spect to  that?     A.  She  wanted  the  same  ar- 
rangements made  with  Mr.  Stein  as  with  Mr. 
Houserman."    He  then  explained  why  be  did 
not  go  back  on  Saturday  because  the  doctor 
said  she  was  worse  In  the  afternoons  than  in 
tbe  mornings  and  that  he  went  back  on  Mon- 
day.    He  saw  hei  then,  and  said:    "I  asked 
her  If  she  was  in  the  same  mind  she  was  on 
Saturday,  and  she  said  'Yes,'  that  she  was; 
and  she  told  me  to  sigu.  and  that  she  would 
make  her  mark.    She  raised  her  knees  up  in  the 
bed  under  the  covers,  and  I  laid  the  paper 
down  lightly,  and  she  caught  bold  of  the  pen 
and    make   her   mark.    •   •    •    Q.  Did    you 
read  It  over  to  her  before  you  took  tbe  ac- 
knowledgment?    A.  Yes,  sir.     Q.  And   what 
did  she  say  after  that,  when  you  read  it  over 
to  her?     A.  She  saia  It  was  Just  what  she 
wanted   to  do.     It   sht   hadn't,  of  course   I 
wouldn't  have  insisted  ya  her  signing  it.     Q. 
You  had  no  Interest  In  It  at  an?   A.  No,  sir; 
none  at  all.  *   *   *  Q.  Did  she  say  anything  at 
all  that  indicated  she  didn't  know  what  she 
was  doing?    A.  No,  sir.     She  appeared  very 
weak,  but  rational."     The  witness  said  fur- 
ther it  was  between  2  and  3  o'clock  in  tbe 
afternoon  when  he  took  the  acknowledgment, 
and  that  be  had  asked  her  lawyer  to  pre- 
pare the  paper  for  him,  as  he  did  not  feel 
able  to  prepare  it  himself,  and  that  it  was  so 
prepared.     On  cross-examination  he  was  ask- 
ed:  "Q.  Did  you  explain  to  her  the  meaning 
of  that  paper?    A.  Yes,  sir.     She  told   me 
what  she  wanted  done.     Q.  Did  you  explain 
to  her  what  the  meaning  of  that  paper  was? 
A.  Yes,  sir.     Q.  What  did  you  say  to  her? 
A.  I  don't  remember  the  exact  words.    I  told 
her  I  had  come  with  the  paper  she  had  re- 
quested me  to  draw  up  In  regard  to  tbe  Stein 
case,  and  Just  about  that  time  her  daughter- 
in-law  and  Mr.  Kapp  came  In.     Tbe  daugb- 
ter-ln-law  came  in  first,  and  then  the  old  gen- 
tleman, and  there  was  quite  a  confusion  there 
for  a  little  bit.    Q.  Then  what  occurred?   Did 
she  sign  It  then?    A.  Then  I  asked  the  daugh- 
ter-in-law to  remain  anu  witness  the  signa- 
ture, and  she  refused  to  do  It     She  touched 
the  pen,   and   made  her   mark.    •    •   •   Q. 
When  did  you  read  It  to  her?    A.  I  didn't 
read  It  to  her.     i  explained  to  her  that  It 
was  the  paper  that  whs  drawn  up  to  release 
Mr.  Stein,  as  she  had  requested  on  Satur- 
day, from  the  mortgage.     Q.  Didn't  you  say. 
In  answer  to  Mr.  Fitzsimmons,  that  you  had 
read  it  to  her?   A   I  don't  remember.   I  don't 
remember  the  reading  of  it.     I  don't  think  I 
took  the  time  to  read  it     I  wouldn't  be  posl- 
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tlve.  Q.  Did  yon  tell  her  that  the  paper  was 
to  be  recorded?  A.  I  don't  know  that  I  did. 
I  don't  remember.  Q.  Did  you  ask  her  If 
she  acknowledged  that  to  be  her  act  and 
deed,  and  desired  ft  to  be  recorded  as  such? 
A.  I  think  I  did.  Q.  Do  yon  know  whether 
you  did  or  not?  A.  I  wouldn't  be  positive.  I 
think  I  did  at  the  time.  Q.  You  think  you 
told  her  what  it  was,  and  she  said  to  you  that 
she  would  make  her  mark  after  it?  A.  Yes, 
sir;  she  did.  Q.  Did  she  touch  the  pen?  A. 
Yes,  air."  There  is  no  other  witness  who 
testifies  as  to  what  took  place  at  the  execution 
of  the  paper.  The  nurse  was  in  just  before, 
but  went  out  when  Williams,  came  in  with 
the  paper.  There  was  some  evidence  that 
Kapp,  the  husband,  was  in  part  of  the  time, 
but  none  that  he  said  or  did  anything.  But 
there  was  another  witness  examined  who  had 
knowledge  of  Mrs.  Kapp 'a  intention.  It  was 
John  McNeal,  a  Justice  of  the  peace,  for  whom 
she  sent  before  she  sent  for  Williams.  He 
testified  that  he  went  Into  the  room,  "and 
Mrs.  Kapp  reached  her  band  to  me,  and  says: 
'It's  pretty  near  the  end.  I  am  pretty  near 
the  end.'  And  I  don't  mind  what  I  said,  but 
I  said,  T  understand  you  sent  for  me.'  'Yes, 
I  did,'  she  says.  'I  want  to  change  my  will;' 
and  she  spoke  very  well.  She  says,  'I  want 
to  forgive  Morris  Stein.'  Q.  Did  she  point  to 
him?  A.  She  pointed  that  way  with  her 
hand.  She  says,  *I  want  to  forgive  Morris 
Stein  what  he  owes  me.'  And  I  says,  'I  came 
prepared  to  write  anything  of  that  kind.' 
And  says  I:  'Have  you  the  will  here?  I 
could  put  It  in  a  codicil.'  And  she  says—  I 
don't  recollect  whether  she  says,  'I  have  my 
will  made  long  ago,'  or  what;  but  it  wasn't 
there.  And  I  says:  'Here's  four  or  five  wit- 
nesses. I  guess  it  will  do.'  And  I  repeated 
to  her,  'All  you  want  to  change  in  that  will', 
you  want  to  forgive  Morris  Stein  what  he 
owes  yon?*  and  *Yes,'  she  says;  and  then  I 
went  to  go  out,  and  bid  her  good-bye,  and  as 
I  went  out  of  the  door  she  held  her  finger 
out,  and  says,  'Mind,  if  I  should  happen  to 
get  better,  he  must  pay  me.'  Q.  That  Is  all 
that  was  said?  A.  Yes,  sir.  Q.  Did  she  say 
what  he  owed  her?  A.  No.  She  said,  'All 
be  owes  me.'  'That's  the  words  she  said. 
*  *  •  Q.  Did  she  know  you  when  you  went 
in?  A.  Ob,  yes.  She  named  me.  She  said 
she  wanted  to  see  me.  *  •  *  Q.  Did  she 
snake  bands  with  you?  A.  She  shook  hands 
with  me.  and  pressed  my  band  very  cordially. 
Q.  How  did  she  appear  to  be,— all  right?  A. 
She  appeared  to  be,  1  might  say,  all  right, 
and  Intelligent,  as  far  as  I  could  judge.  I 
think  she  was."  The  witness  explained  that 
he  could  not  write  anything  at  the  time  for 
want  of  writing  material,  and  that  he  could 
not  go  back  on  Monday,  as  be  was  serving  on 
the  Jury  In  court. 

The  question  arising  upon  the  testimony  is, 
can  a  finding  that  the  paper  executed  "was 
not  duly  and  properly  executed,  and  is  in- 
valid for  that  reason;  that  it  was  not  read 
over  to  Mrs.  Kapp,  or  sufficiently  explained 


to  her,  so  that  she  would  know  what  she  was 
doing,"— be  sustained?  We  cannot  see  bow. 
The  paper  was  certainly  duly  and  properly 
executed.  Her  name,  written  by  the  justice, 
was  there,  with  her  mark  properly  made. 
The  execution  was  duly  attested.  It  was  a 
sealed  Instrument,  and  no  formalities  were 
omitted.  It  is  impossible  to  say  It  was  not 
duly  and  properly  executed.  As  to  its  being 
read  over  to  her,  the  witness  said  at  first  that 
he  did  read  it  to  her,  but  said  afterwards 
that  he  did  not,  or  that  he  did  not  remember 
that  he  did;  but  be  adhered  to  bis  statement 
that  he  did  fully  explain  it  to  her.  This, 
however,  is  not  of  so  much  importance,  as 
the  paper  did  contain  precisely  what  she  said 
she  wanted  to  do.  In  our  judgment,  it  Is 
quite  Impossible  to  sustain  the  first  finding  of 
the  learned  court  below.  It  must  be  remem- 
bered that  the  paper  was*  an  executed  deed, 
and  that  such  papers  cannot  be  set  aside  for 
light  and  trivial  causes.  In  this  case  there 
was  not  a  particle  of  testimony  showing  or 
tending  to  show  the  least  degree  of  fraud, 
mistake,  Imposition,  or  undue  influence,  and 
the  paper  expressed  exactly  what  the  party 
signing  it  said  she  wanted  to  have  done. 
There  was  no  confidential  relation  between 
the  parties,  and  there  Is  no  other  circum- 
stance to  show  that  Mrs.  Kapp  did  not  un- 
derstand fully  what  she  was  doing. 

The  second  finding  does  not  declare  that 
Mrs.  Kapp  was  of  unsound  mind  when  she' 
executed  the  instrument,  and,  If  it  did,  it 
would  be  without  any  testimony  to  support  it. 
The  fact  that  she  suffered  much  from  pain, 
and  was  frequently  under  the  influence  of 
morphia,  does  not,  in  any  point  of  view,  jus- 
tify a  finding  that  "she  was  not  in  a  condi- 
tion mentally  to  clearly  understand  and  com- 
prehend her  affairs,  or  to  execute  a  paper  of 
this  kind."  There  was  no  testimony  in  the 
case  that  there  was  any  excessive  use  of  mor- 
phia, or  that  her  mind  was  Impaired  by  ite 
use.  And  there  Is  no  standard  of  Incapacity 
that  Is  not  at  least  mental  unsoundness  that 
will  suffice  to  avoid  an  executed  deed.  The 
physician  who  attended  Mrs.  Kapp  was  ex- 
amined at  much  length  for  the  plaintiff,  but 
he  gave  no  testimony  either  of  excessive  use 
of  morphia  or  of  mental  Incapacity  from  that 
or  any  other  cause.  He  said  she  was  under 
the  Influence  of  an  opiate,  and  he  did  not 
think  she  was  in  a  fit  condition  to  transact 
business,  at  that  time;  but  be  admitted  on- 
cross-examination  that  her  disease  was  not  a 
mental  disease,  but  a  disease  of  the  liver,  and 
it  did  not  affect  her  mind  except  as  pain  af- 
fected it.  But  his  statement  was  the  mere 
expression  of  an  opinion,  which  was  of  no 
consequence  against  the  actuaj  facts  attend- 
ing the  execution  of  the  paper.  Courts  do 
not  permit  solemn  deeds  to  be  annulled  upon 
any  such  weak  and  flimsy  testimony  as  Is 
found  in  this  record.  The  orphans'  court  and 
this  court  are  In  the  constant  habit  of  refus- 
ing to  grant  issues  upon  wills  in  cases  where 
the  testimony  is  vastly  more  voluminous  and 
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much  stronger  and  more  emphatic  than  an> 
evidence  appearing  In  this  record.  Forcible 
Illustrations  of  this  character  will  be  found  In 
the  following  cases:  De  Haven's  Appeal,  75 
Pa.  St  337;  Cauffman  v.  Long,  82  Pa.  St.  72; 
Walnwrlght's  Appeal,  89  Pa.  St.  220;  Wilson 
v.  Mitchell,  101  Pa.  St.  405;  Combs'  &  Han- 
kinson's  Appeal,  105  Pa.  St.  155;  Eddey's  Ap- 
peal, 100  Pa.  St.  400,  1  Atl.  425;  In  re  Nap- 
fle's  Estate,  134  Pa.  St.  402,  19  Atl.  679.  We 
are  clearly  of  opinion  that  If  this  case  bad 
been  tried  before  a  jury,  and  a  verdict  ren- 
dered ngalnst  the  defendant,  the  court  below 
should  have  set  aside  the  verdict;  and,  fail- 
ing in  that,  it  would  have  been  our  duty  to 
reverse  the  judgment  for  that  reason.  The 
decree  of  the  court  below  Is  reversed,  and 
plaintiff's  bill  Is  dismissed,  at  the  cost  of  the 
appellee. 


In  re  PEPPER'S  ESTATE. 

(Supreme  Court  of  Pennsylvania.     Jan.  20, 

1896.) 

Appeal  from  court  of  common  pleas,  Philadel. 
phia  county. 

Proceeding  to  settle  the  account  of  Joseph 
Norris,  substituted  trustee  under  a  deed  of 
Charles  Rockland  Pepper.  From  a  decree  dis- 
missing exceptions  to  the  auditor's  report  and 
confirming  the  same,  Edward  Pepper,  M.  D., 
appeals.     Affirmed. 

R.  L.  Ashhurst  and  S.  Dickson,  for  appellant. 
John  S.  Gerhard  and  Geo.  Tucker  Bispham,  for 
appellee. 

PER  CURIAM.  Pursuant  to  agreement  of 
counsel,  decree  affirmed,  and  appeal  dismissed, 
with  costs  to  be  paid  by  appellant. 


TOWT  v.  CITY  OF  PHILADELPHIA  et  al. 

(Supreme  Court  of  Pennsylvania.     Jan.  20, 
1896.) 

Appeal  from  conn  of  common  pleas,  Philadel- 
phia county;   Willson.  Judge. 

Action  by  William  P.  Towt  against  the  city  of 
Philadelphia  and  McCaulley  Bros.,  for  injuries 
to  a  horse  causer!  by  defects  in  a  wharf  owned 
by  said  city  and  leased  to  said  firm.  From  a 
jndgnient  for  defendants,  plaintiff  appeals.  Af- 
firmed. 

Joseph  L.  TulL  for  appellant.  E.  Spencer 
Miller  and  John  L.  Kinsey,  for  appellee  city  of 
Philadelphia.  William  J.  Smyth,  for  appellees 
McCaulley  Bros. 

PER  CURIAM.  We  find  nothing  in  this  rec- 
ord thai  would  justify  us  in  sustaining  any  of 
the  assignments  of  error,  nor  do  we  think  that 
either  of  them  presents  any  question  that  requires 
discussion.     Judgment  affirmed. 


FREEMAN   ^   PENNSYLVANIA  R.  CO. 

(Supreme  Court  of  Pennsylvania.     Jan.  20,  • 
180(5.) 
CojSTHiiT—  Suit  bv  Thikd  Paktt. 
The  holder  of  coupons  representing   in- 
terest upon  railroad  bonds  has  no  right  of  ac- 
tion on  an  agreement  by  (he  lessee  of  the  rail- 
road to  apply  the  net  earnings  to  the  payment 
of  the  interest  coupons,  and  to  buy  up  the  cou- 


pons if  the  net  earnings  should  not  be  sufficient 
ro  pay  them;  such  holder  of  coupons  being  a 
stranger  to  the  contract  and  the  consideration. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county;  Thayer,  Judge. 

Action  by  Henry  G.  Freeman  against  the 
Pennsylvania  Railroad  Company.  From  a 
judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

The  opinion  of  the  president  of  the  com- 
mon pleas  was  as  follows  (Thayer,  P.  J.): 

"By  an  indenture  dated  February  21,  1872, 
between  the  Danville,  Hazleton  &  Wilkes- 
barre  Railroad  Company,  of  the  first  part, 
and  the  Pennsylvania  Railroad  Company,  of 
the  second  part,  the  first-named  company 
leased  to  the  Pennsylvania  Railroad  Com- 
pany, for  the  term  of  thirty-three  years,  Its 
railroad,  which  extended  from  Sunbury,  in 
Northumberland  county,  to  Tomhlcken,  in 
Luzerne  county,  together  with  all  its  depots, 
stations,  buildings,  appurtenances,  and  prop- 
erty, real  and  personal,  and  all  Its  corporate 
rights  and  franchises.  The  consideration  for 
the  lease  was  the  covenants  and  agreements 
therein  contained  on  the  part  of  the  lessee. 
The  Pennsylvania  Railroad  Company,  on  its 
part,  covenanted  that  they  would,  during  the 
demised  term  of  thirty-three  years,  maintain, 
operate,  and  manage  the  leased  road,  and 
collect  tbe  tolls,  freight  charges,  and  all 
other  dues  which  should  accrue,  and  apply 
the  same  in  the  manner  following:  (1)  To 
the  cost  of  repairing,  maintaining,  operating, 
and  running  the  road,  Including  the  wages 
of  all  employes,  and  the  cost  of  all  necessary 
materials,  repairs  to  locomotives,  and  the 
cost  of  the  customary  car  service.  (2)  To 
apply  the  surplus.  If  sufficient  for  purpose,  to 
the  payment  of  the  coupons  for  interest  on 
the  first  mortgage  bonds  of  the  Danville, 
Hazleton  &  Wilkesbarre  Railroad  Company 
maturing  after  April  1st,  1872;  bat  if  the 
said  earnings  are  not  sufficient,  after  pay- 
ments mentioned  in  item  1,  to  pay  said  cou- 
pons for  Interest,  and  taxes,  then  the  party 
of  the  second  part  covenants  and  agrees  that 
they  will  advance  such  sums  of  money,  from 
time  to  time,  and  purchase  said  coupons,  and 
all  of  said  coupons  so  purchased  shall  lie 
held  by  the  party  of  the  second  part,  with  all 
rights  and  liens  Incident  to  the  same,  as 
security  for  the  sum  so  advanced:  provided, 
however,  that  the  party  of  the  second  part 
shall  not  foreclose  the  mortgage  securing 
said  couixins  until  tbe  expiration  of  this 
lease.'  (3)  To  pay  any  surplus  remaining 
after  the  payments  mentioned  in  items  1  and 
2  to  the  party  of  the  first  part.  The  Penn- 
sylvania Railroad  Company  further  biud 
themselves  to  keep  accurate  accounts  of  all 
tbe  business,  tonnage,  receipts,  revenues,  ex- 
penses, and  disbursements  of  the  leased 
road,  which  shall  be  subject  to  the  examina- 
tion of  the  president  of  the  Danville,  Hazle- 
ton &  Wilkesbarre  Railroad  Company,  which 
company  shall  also  be  furnished  monthly 
with  detailed  statements  showing  tbe  gross 
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amount  earned  by  the  road,  and  the  re- 
ceipts from  passengers,  from  freights,  from 
tutted  States  mails,  and  all  otber  sources. 
In  article  3  of  the  indenture  it  is  agreed  and 
understood  that  tbe  Intention  Is  that  the 
Pennsylvania  Railroad  Company  shall  use 
the  Danville,  llazleton  &  Wllkesbarre  Rail- 
road for  the  control  of  the  traffic  by  the 
Pennsylvania  Railroad  to  and  from  New 
York  over  the  Philadelphia  &  Erie  Railroad. 
Tbe  whole  object  of  the  lease,  as  thus  frank- 
ly disclosed  by  this  article,  and  whicb  Is, 
indeed,  apparent  from  the  whole  instrument, 
was  to  enable  the  Pennsylvania  Railroad 
Company  to  control,  manage,  and  operate  the 
road  for  thirty-three  years  as  a  part  of  its 
own  system,  to  make  It  a  link  in  its  western 
connections;  that  company  securing  to  the 
lessors  the  net  profits  arising  from  freights 
over  their  road,  after  payment  of  all  ex- 
cuses, including  that  portion  of  the  lessor's 
indebtedness  which  was  represented  by  the 
coupons  already  referred  to. 

"The  Danville,  Hazleton  &  Wllkesbarre 
Railroad  Company  had  In  1867  Issued  con- 
struction bonds,  amounting  In  the  aggregate 
to  $1,400,000,  secured  by  a  mortgage  upon 
the  road  and  all  the  property  and  franchises 
of  the  company.  The  Interest  upon  these 
bonds  was  represented  by  coupons.  The 
present  plaintiff,  Henry  G.  Freeman,  Is  the 
bolder  of  certain  of  these  coupons,  amount- 
ing to  $4,550.  In  his  statement  filed  in  this 
case  he  avers  that  the  defendant,  the  Penn- 
sylvania Railroad  Company,  guarantied  the 
payment  of  these  coupons.  This  ts  an  Inac- 
curate statement,  for  the  agreement  and 
lease  of  February  21,  1872,  between  the  two 
companies,  upon  which  the  plaintiff  relies, 
shows  conclusively  that  the  defendants  did 
not  enter  into  any  contract  of  guaranty  with 
the  plaintiff,  or  with  tbe  holders  of  these 
bonds  or  coupons,  nor  Into  any  contract 
whatever  with  them  or  with  him.  They  were 
entire  strangers  to  the  transaction,  and  bad 
no  part  in  the  agreement  whatever.  Tbe  ar- 
rangement made  between  tbe  two  companies 
was  a  private  one,  which  concerned  nobody 
but  themselves,  and  in  whicb  nobody  but 
themselves  bad  any  part  or  voice  whatever. 
The  Indebtedness  represented  by  these  bonds 
and  couponshad  been  incurred, and  tbe  bonds 
Issued,  five  years  before  tbe  agreement  en- 
tered into  with  tbe  Pennsylvania  Railroad 
Company.  They  could  not  have  been  nego- 
tiated upon  the  credit  of  the  Pennsylvania 
Railroad  Company,  for  that  company  had 
never  in  any  way  assumed  any  obligation  for 
their  payment.  The  agreement  and  lease 
entered  Into  between  tbe  two  companies  in 
1872  was  in  no  sense  a  guaranty  to  the  plain- 
tiff, or  the  holders  of  tbe  coupons.  The  Dan- 
ville, Hazleton  &  Wllkesbarre  Railroad  Com- 
pany were  alone  responsible  to  the  holders 
of  the  bonds  and  coupons. 

"But  It  Is  contended  for  the  plaintiff  that 
the  subsequent  agreement  of  the  defendants 
with  the  Danville,  Hazleton  &  Wllkesbarre 


Railroad  Company  to  apply  tbe  surplus  earn- 
ings to  the  payment  of  the  coupons,  in  re- 
lief of  the  indebtedness  of  the  latter  com- 
pany, and  the  alternative  promise  to  buy  up 
the  coupons  if  the  surplus  earnings  should 
not  amount  to  sufficient  to  pay  them.  Im- 
poses an  obligation  upon  the  defendants 
which  can  be  enforced  by  the  plaintiff,  not- 
withstanding he  is  a  stranger  to  the  contract. 
To  establish  this,  the  plaintiff  relies  upon 
that  class  of  cases  In  which  it  has  been  beld 
that  a  person  wbo  is  not  a  party  to  a  con- 
tract may  sometimes  maintain  an  action  up- 
on It  In  his  own  name,  where  he  Is  tbe  only 
one  wbo  is  beneficially  interested  in  Its  per- 
formance, and  where  the  party  with  whom  it 
was  actually  made  has  ceased  to  have  any 
real  Interest  in  It.  It  is  quite  clear  that  the 
case  of  the  plaintiff  cannot  be  brought  with- 
in the  scope  of  these  decisions,  or  be  drawn, 
by  any  ingenuity  of  argument,  within  the 
operation  of  the  reasons  upon  which  they 
are  founded.  The  rigid  rule  of  the  common 
law  was  that  no  man  could  sue  upon  a 
cause  of  action  arising  out  of  an  agreement 
to  which  be  was  not  a  party,  and  for  which 
he  had  not  contributed  to  the  consideration. 
In  later  times  the  courts  of  law,  borrowing 
a  leaf,  as  they  frequently  did,  from  the  rec- 
ords of  the  administration  of  Justice  by  the 
courts  of  equity,  recognized  an  exception  to 
this  general  rule;  holding  that  if  one  pay 
money  to  another  for  the  use  of  a  third  per- 
son, or,  having  money  belonging  to  another, 
agree  with  that  other  to  pay  It  to  a  third  per- 
son, an  action  may  be  sustained  by  the  only 
person  beneficially  interested,  but  that  where 
the  contract  is  for  the  benefit  of  the  contract- 
ing party,  and  the  third  person  is  a  stranger 
to  tbe  contract  und  the  consideration,  no  ac- 
tion can  be  maintained  by  the  third  person, 
but  only  by  the  promisee.  This  distinction 
was  long  since  established  in  the  English 
courts  and  has  been  fully  adopted  in  our 
own.  There  is  no  necessity  to  fumble  among 
the  ancient  cases;  for  since  the  Judgment  of 
the  supreme  court  in  Blymire  v.  Boistle,  0 
Watts,  183,  which  has  long  been  a  leading 
case  upon  the  subject  in  Pennsylvania,  and 
in  which  the  point  was  very  ably  discussed 
by  Sergeant,  J.,  the  rule  there  laid  down 
has  been  recognized  as  well  settled  and  uni- 
formly followed.  There  have  been  cases, 
perhaps,  In  which  tbe  distinction  has  not 
been  applied  with  entire  exactness,  and  the 
tendency  of  which  has  been  to  obscure  some- 
what tbe  Just  limits  within  whicb  tbe  rule 
may  be  properly  applied.  But  the  grounds 
upon  which  It  rests,  and  tbe  circumstances 
which  define  the  boundaries  of  the  distinc- 
tion, are  now  too  well  understood  to  leave 
room  for  any  ambiguity  or  doubt.  The  cases 
are  quite  numerous.  Among  tbe  more  recent 
are  Torreus  v.  Campbell,  74  Pa.  St.  470,  In 
which  the  rule  Is  declared  by  Chief  Justice 
Mercur  to  be  that  where  the  contract  Is  for 
the  benefit  of  the  contracting  party,  and  the 
third  persou  is  a  stranger  to  the  consldera- 
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tion,  no  action  can  be  maintained  by  the 
third  party.  Robinson  v.  Reed,  47  Pa.  St 
115,  is  to  the  same  effect;  and  so  are  Gamp- 
bell  r.  Lacock,  40  Pa.  St.  448,  and  ICountz 
t.  Holthouse,  85  Pa.  St.  235.  The  point  was 
very  ably  considered  and  discussed  by  Shars- 
wood,  J.,  in  Mississippi  Cent.  R.  Co.  v.  South- 
ern R.  Ass'n.  8  Pbila.  107,  and  by  Judge  Wil- 
liams in  Adams  v.  Kuehu,  119  Pa.  St  84,  13 
Atl.  1S4,  where  the  true  point  of  the  rule 
is  very  clearly  presented  and  applied;  and 
the  real  distinction,  as  in  Blymlre  v.  Boistle, 
6  Watts,  182,  is  held  to  be  that  'where  one 
person  enters  into  a  contract  with  another  to 
pay  money  to  a  third,  or  to  deliver  some 
valuable  thing,  and  such  third  party  is  the 
only  party  Interested  in  the  payment  or  de- 
livery, he  can  release  the  promisor,  or  compel 
performance  by  suit.  If,  on  the  other  hand, 
a  debt  already  exists  from  one  person  to 
another,  a  promise  by  a  third  person  to  pay 
such  debt  is  for  the  benefit  of  the  original 
debtor  to  whom  it  is  made,  and  can  only  be 
released  or  enforced  by  him.  If  it  could  also 
be  enforced  by  the  original  creditor,  the 
promisor  would  be  liable  to  two  actions  for 
the  same  debt,  at  the  same  time,  and  upon 
the  same  contract.'  To  apply  this  doctrine 
to  the  case  in  hand,  nothing  can  be  plainer 
than  that  the  promise  relied  on  by  the  plain- 
tiff not  having  been  made  to  him,  and  he 
being  no  party  to  the  contract  or  the  con- 
sideration, but  the  contract  on  the  contrary, 
having  been  made  for  the  benefit  and  relief 
of  the  Danville,  Hazleton  &  Willtesbarre 
Railroad  Company,  the  other  contracting 
party,  alone,  and  they  being  the  party  bene- 
ficially as  well  as  nominally  interested  in  the 
performance,  and  who  furnished  the  whole 
consideration,  no  privity  of  any  kind  exists 
between  the  plaintiff  and  the  defendants. 
The  present  plaintiff  has  therefore  no  part 
nor  lot  in  this  contract,  and  can  maintain  no 
action  thereon.  The  lessors  have  a  beneficial 
interest  in  the  contract  made  with  the  Penn- 
sylvania Railroad  Company,  upon  which  the 
present  plaintiff  has  undertaken  to  bring  a 
suit  in  his  own  name;  for,  If  the  Pennsyl- 
vania Railroad  Company  have  broken  their 
promise,  the  obligation  of  payment  still  rests 
upon  the  Danville,  Hazleton  &  Wllkesbarre 
Railroad  Company,  and  they  may  maintain 
an  action  against  the  defendants  for  the 
breach,  and  may  recover,  unless  the  defend- 
ants have  a  defense  thereto.  If  the  defend- 
ants have  such  a  defense.  It  Is  to  be  set  up 
in  an  action  to  be  brought  by  the  Danville, 
Hazleton  &  Wllkesbarre  Railroad  Company 
against  them  upon  their  agreement.  They 
are  not  called  upon  to  set  it  up  in  an  action 
brought  by  a  person  who  is  a  total  stranger 
to  the  contract  who  furnished  no  part  of  the 
consideration  for  it,  and  who,  whatever  in- 
direct interest  he  might  have  in  the  trans- 
action between  the  two  companies,  has  no 
cause  of  action  against  the  defendants,  but 
must  look  to  his  original  debtor  and  the 
mortgage  security  for  the  only  redress  he  is 


entitled  to.    Judgment  for  the  defendants  on 
the  demurrer." 

George  P.  Rich  and  Henry  C.  Boyer,  for 
appellant.    David  W.  Sellers,  for  appellee. 

PER  CURIAM.  All  that  need  be  said  in 
vindication  of  the  Judgment  for  defendant 
on  the  demurrer  will  be  found  in  the  clear 
and  convincing  opinion  of  the  learned  presi- 
dent of  the  common  pleas,  and  on  it  we  af- 
firm the  judgment.    Judgment  afilrmed. 


JOHNSTON  et  al.  v.  CALLERY. 

(Supreme  Court  of  Pennsylvania.     Jan.  6, 

1896.) 

Sale  or  Land  —  Existiso   Incumbrances  —  An- 

PHOPKIATIOX   BT  RaILKOAD. 

1.  A  survey  on  the  ground  made  by  a  com- 
pany invested  with  the  power  of  eminent  domain, 
followed  by  selection  and  proper  adoption  of  a 
line  for  the  proposed  road,  fastens  a  burden  upoi> 
the  property  sufficient  to  relieve  a  vendee  from 
his  contract  to  purchase  free  of  incumbrances. 

2.  All  unequivocal  traverses  or  denials  of 
material  allegations  in  support  of  the  claim,  and 
all  material  Allegations  of  fact  contained  in  affi- 
davits of  defense,  most  be  accepted  as  verity. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county;  Kennedy,  Judge. 

Action  by  Anna  D.  Johnston,  Harvey 
Childs,  Jr.,  and  William  E.  Littleton,  execu- 
tors and  trustees  of  the  estate  of  Ross  John- 
ston, deceased,  and  Mary  E.  Sloan,  against 
James  D.  Gallery  for  the  price  of  land.  From 
a  Judgment  for  defendant,  plaintiffs  appeal. 
Dismissed. 

Knox  &  Reed  and  George  E.  Shaw,  for  ap- 
pellants. Wm.  D.  Evans  and  George  C.  Wil- 
son, for  appellee. 

STERRBTT,  C.  3.  It  may  be  conceded  that 
a  prima  facie  case  for  the  plaintiffs  is  pre- 
sented In  their  statement  of  claim  and  ex- 
hibit appended  thereto.  The  questions  for 
consideration  are,  therefore,  whether  any  of 
the  material  averments  therein  are  sufficient- 
ly traversed  or  denied  by  the  affidavits  of  de- 
fense, or  whether  any  independent  ground  of 
defense,  sufficient  to  carry  the  case  to  a  Jury, 
is  presented  In  said  affidavits.  If  so,  Judg- 
ment for  want  of  sufficient  affidavit  of  de- 
fense was  rightly  refused.  In  passing  on 
such  questions  as  these,  the  invariable  rule 
Is  that  all  unequivocal  traverses  or  denials  of 
material  allegations  in  support  of  the  claim, 
and  all  material  allegations  of  fact  contain- 
ed in  affidavits  of  defense,  must  be  accepted 
as  verity.  Knerr  v.  Bradley,  105  Pa.  St  190. 
Referring  to  the  facts  of  tbat  case,  It  was 
there  said:  'The  cause  cannot  be  tried  on 
the  affidavits  of  the  parties.  It  is  sufficient 
if  the  affidavit  distinctly  declares  tbat  the 
clause  under  which  the  defendant  claims  is 
In,  and  forms  a  part  of,  the  contract,  and  is 
omitted  from  the  copy  filed.  How  or  In 
what   manner   he    may   establish    this,    or 
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whether  he  can  establish  It  at  all,  will  here- 
after appear." 

Among  other  things,  the  contract  of  May 
2, 1898,  provides.  In  substance,  that  the  plain- 
tiffs shall,  on  or  before  June  1st  following, 
convey  to  the  defendant  the  land  described 
therein  "clear  of  all  Incumbrances."  After 
stating,  'This  sale  is  being  made  subject  to 
the  approval  of  Prof.  William  M.  Sloane,  one 
of  the  M.  E.  Johnston  heirs,"  the  contract 
contains  this  further  qualifying  clause: 
"Possession  to  be  given  on  delivery  of  deed, 
subject  to  leases  to  present  tenants.  Pur- 
chaser to  receive  all  rents  from  the  delivery 
of  deed."  In  brief,  it  is  an  agreement  to 
sell,  subject  to  approval,  etc.,  and,  at  a  fu- 
ture day,  convey  in  fee  to  defendant,  clear 
of  all  then  existing  incumbrances,  plaintiffs 
in  the  meantime  to  retain  possession  and  re- 
ceive the  rents.  After  substantially  reciting 
the  agreement,  and  averring  that,  in  pur- 
suance thereof,  they  tendered  defendant  "a 
good  and  sufficient  deed  of  conveyance  of  the 
property  described  in  said  agreement  of  sale, 
and  then  and  there  demanded  the  considera- 
tion money."  which  he  refused  to  pay,  the 
plaintiffs  renew  their  tender,  and  further  say 
"they  have  kept  and  performed  ail  acts,  agree- 
ments, and  covenants  which  they  were  bound 
to  keep  and  perform  under  the  contract  or 
agreement  aforesaid."  It  is  not  our  purpose 
to  refer  at  length  to  defendant's  averments  In 
relation  to  the  servitude  or  incumbrance  on 
the  land  in  question,  alleged  to  have  been 
created  by  the  action  of  the  Pittsburgh  & 
Connellsvllle  Bailroad  Company  in  survey- 
ing, locating,  and  adopting  a  route  for  a 
branch  railroad  across  the  land  prior  to  ten- 
der of  conveyance  by  plaintiffs,  and  even  be- 
fore the  agreement  in  suit  was  executed; 
also,  in  relation  to  when  and  how  he  was 
first  informed  of  said  Incumbrance,  and  what, 
upon  further  investigation,  he  learned  in  re- 
gard thereto,  etc.;  also,  to  defendant's  ex- 
press denial  "that  plaintiffs  kept  and  per- 
formed all  acts,  covenants,  and  agreements 
which  they  were  bound  to  keep  under  the 
contract,"  and  his  denial  of  all  averments 
contained  in  plaintiffs'  statement  in  conflict 
with  those  contained  in  the  affidavits  of  de- 
fense. Our  consideration  of  all  these  mat- 
ters has  led  us  to  the  same  conclusion  reach- 
ed, by  the  court  below,— that  there  Is  suffi- 
cient in  the  affidavits  to  carry  the  case  to  a 
Jury. 

The  successive  steps  necessary  to  be  taken 
by  a  railroad  company,  Invested  with  the 
power  of  eminent  domain,  in  acquiring,  first 
an  inchoate,  and  finally  an  absolute,  right 
or  title  to  a  roadway  upon  or  through  the 
laud  of  a  private  owner,  were  fully  explained 
by  our  Brother  Williams,  in  WUliamsport  & 
N.  B.  B.  Co.  v.  Philadelphia  &  E.  B.  Co.,  141 
I 'a.  St.  407,  21  Atl.  045.  Briefly  stated,  they 
are:  (1)  Entry  on  the  land,  for  the  purpose 
•of  exploration,  usually  made  by  engineers 


and  surveyors,  who,  after  running  and  mark- 
ing one  or  more  experimental  lines,  report 
the  result  of  their  work  on  the  ground,  with 
necessary  maps  and  profiles,  to  the  company 
employing  them.  (2)  The  selection  and 
adoption,  by  the  board  of  directors,  of  a  line, 
or  one  of  the  lines,  so  run,  as  and  for  the  lo- 
cation of  the  proposed  road.  (3)  "Payment 
to  the  owner  for  what  is  taken,  and  the  con- 
sequences of  the  taking,  or  security  that  it 
shall  be  paid  when  the  amount  due  him  is 
legally  ascertained."  The  survey  on  the 
ground,  followed  by  selection  and  proper 
adoption  of  a  line  for  the  proposed  road,  as 
was  said  in  the  above-cited  case,  "makes 
what  was  before  experimental  and  open,  a 
fixed  and  definite  location.  It  fastens  a  serv- 
itude upon  the  property  affected  thereby, 
and  so  takes  from  the  owner  and  appro- 
priates to  the  use  of  the  corporation."  It 
gives  to  the  latter  a  standing  to  settle  with 
and  make  compensation  to  the  owner  for 
the  property  thus  token  and  appropriated  to 
Its  own  use,  and,  In  case  they  cannot  agree, 
to  give  adequate  security  for  the  payment 
of  damages  when  legally  ascertained.  Until 
such  compensation  is  made,  or,  in  lieu  there- 
of, approved  security  is  given,  the  title  of  the 
owner  is  not  divested.  "As  against  him,  the 
corporation,  by  its  act  of  location,  can  ac- 
quire only  a  conditional  title  which  ripens 
Into  an  absolute  one  upon  making  compensa- 
tion." WUliamsport  &  N.  B.  B.  Co.  v.  Phila- 
delphia &  E.  B.  Co.,  141  Pa.  St.  415,  21  Atl. 
045,  and  cases  there  cited.  As  was  said  in 
that  case  (page  410,  141  Pa.  St.,  and  page 
645,  21  Atl.):  "The  act  of  location  is  at  the 
same  time  the  act  of  appropriation.  The 
space  covered  by  the  line  as  located  is  there- 
by seised  and  appropriated  to  the  purpose* 
of  the  construction  and  operation  of  the  rail- 
road by  virtue  of  the  power  of  eminent  do- 
main, and  nothing  remains  to  be  done  ex- 
cept to  compensate  the  owner.  After  the 
act  of  location  by  the  company,  the  owner  or 
the  company  may  proceed  at  once  to  secure 
an  ascertainment  of  damages.  Until  such 
act,  neither  can  do  so;  for  no  right  of  dam- 
ages vests  In  or  accrues  to  the  owner  until 
there  has  been  an  appropriation  of  his  prop- 
erty by  the  corporation.  Davis  v.  Railway 
Co.,  114  Pa.  St.  308,  6  Atl.  736."  To  the 
same  effect  are  Neal  v.  Railroad  Co.,  2  Grant 
Cas.  137;  Wadbams  v.  Bailroad  Co.,  42  Pa. 
St.  303;  Beale  v.  Railroad  Co.,  86  Pa.  St. 
509. 

Further  consideration  of  the  questions  in- 
volved is  unnecessary.  We  think  the  aver- 
ments contained  in  the  affidavits  of  defense 
bring  the  case  within  the  principles  above 
referred  to,— sufficiently  so,  at  least,  to  war- 
rant the  discharge  of  the  rule  for  judgment, 
and  send  the  case  to  a  jury  for  full  ascer- 
tainment of  all  the  material  facts.  Appeal 
dismissed,  at  the  costs  of  the  plaintiffs,  with- 
out prejudice,  etc. 
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FORNEY  t.  WEIOLEY. 
(Supreme  Court  of  Pennsylvania.     Jan.  20, 
1896.) 
Revibw  OS  Appeal. 
Where  the  evidence  is  conflicting,  the  ver- 
dict will  not  be  disturbed  on  appeal. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 

Action  by  James  Forney  against  "William 
W.  Weigley.  From  a  Judgment  for  plaiutlff, 
defendant  appeals.    Affirmed. 

Samuel  C.  Perkins  and  Cbas.  F.  Eggleston, 
for  appellant  W.  Horace  Hepburn,  for  ap- 
pellee. 

PER  CURIAM.  This  suit  was  brought  to 
recover  a  single  item  of  $506.84,  with  interest 
from  May  25,  1894,  the  correctness  of  which 
was  virtually  conceded.  The  defense  con- 
sisted of  several  counterclaims,  aggregating 
$3,940,  for  which  amount,  less  credits  of 
$905.12,  including  plaintiff's  claim  in  this  ac- 
tion, the  defendant,  in  the  outset,  claimed  a 
certificate  In  bis  favor.  During  the  trial, 
however,  he  withdrew,  by  leave  of  court,  the 
last  item  ($2,000)  of  his  counterclaim.  The 
controversy  was  thus  restricted  to  the  re- 
maining nine  items,  all  of  which  were  dis- 
puted, and  as  to  some  of  them  the  statute  of 
limitations  was  pleaded.  The  testimony  was 
conflicting,  and  presented  a  case  that  was 
clearly  for  the  jury.  It  was  submitted  to 
them  with  instructions  which  appear  to  be 
substantially  correct  and  adequate,  and  a 
verdict  in  favor  of  plaintiff  for  $322.95  was 
returned.  This  necessarily  Implies  a  finding 
against  the  defendant  as  to  the  whole  of  bis 
counterclaim,  except  the  sum  of  about  $230. 
An  examination  of  the  record,  with  special 
reference  to  the  several  assignments  of  er- 
ror, has  failed  to  convince  us  that  any  of  the 
specifications  should  be  sustained.  We  find 
no  substantial  error  In  any  of  the  rulings 
complained  of.  The  case  depended  mainly 
on  questions  of  fact,  which  have  been  deter- 
mined by  the  verdict.  There  is  nothing  in 
either  of  the  assignments  of  error  that  re- 
quires discussion.  They  are  not  sustained. 
Judgment  affirmed. 


YOUNG  v.  GRAND  LODGE  OF  SONS  OF 

PROGRESS. 

(Supreme  Court  of  Pennsylvania.     Jan.  20, 

1890.) 

Bkjievoi.knt   Socistiks— Constitutional  Provi- 
sions— Scspknsios  op  Subordinate  Lodgb. 

Where  the  constitution  of  an  endowment 
society  provider  for  a  certain  procedure  as  pre- 
cedent to  the  puspeasion  of  a  subordinate  lodge 
and  its  members  from  all  share  in  the  endow- 
ment fund  for  nonpayment  of  assessments  made 
by  the  supreme  authorities  of  the  society,  a  mem- 
ber of  such  lodge  cannot  be  deprived  of  his  share 
in  the  fund  unless  the  suspension  of  the  lodge 
was  in  accordance  with  such  constitutional  re- 
quirements. 


Appeal  from  court  of  common  pleas,  Phila- 
delphia county;  Thayer,  Judge. 

Action  by  John  L.  B.  Young  against  the 
Grand  Lodge  of  the  Sons  of  Progress  for  ben- 
efits accruing  to  plaintiff  upon  the  death  of 
his  wife.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.     Affirmed. 

The  opinion  of  the  president  Judge  (Thayer, 
J.)  upon  the  question  reserved  was  as  fol- 
lows: 

"The  plaintiff  was  a  member  of  Harmony 
Lodge.  No.  40,  of  an  order  called  'Sons  of 
Progress,'  consisting  of  a  large  number  of 
confederated  lodges,  each  with  a  constitution 
of  its  own.  and  each  managing  its  business 
in  subordination  to  and  under  the  control  of  a 
supreme  power  called  the  'Grand  Lodge  of 
the  Sons  of  Progress.'  The  grand  lodge  is  a 
representative  body,  wherein  all  the  subordi- 
nate lodges  are  represented,  each  lodge  being 
entitled  to  at  least  one  representative,  lodges 
having  sixty-seven  members  being  entitled  to 
two,  and  one  additional  representative  for  ev- 
ery additional  thirty-three  members.  Past 
grand  masters  are  also  members  of  the  body. 
Const,  art  5.  The  grand  lodge,  which  is  an 
Incorporated  body,  is,  according  to  article  1 
of  Its  constitution,  'the  supreme  executive 
power  of  the  order.'  By  the  same  article  it 
has  power  to  make  laws  for  the  guidance  of 
the  order,  to  grant  charters  to  new  lodges, 
to'  suspend  or  revoke  the  same,  and  to  decide 
appeals  coming  up  to  them,  either  from  sub- 
ordinate lodges  or  individual  members  there- 
of. By  article  9  the  grand  lodge  has  an  ad- 
ditional function,  which  is  to  raise  and  dis- 
pense what  is  called  an  'endowment  fund.' 
This  fund  is  raised  by  an  assessment  of  the 
individual  members  of  all  the  subordinate 
lodges,  each  subordinate  lodge  being  required 
to  collect  from  itB  own  members,  and  to  for- 
ward to  the  secretary  of  the  grand  lodge,  the 
amount  of  the  assessment  ordered  by  the 
grand  lodge  whenever  a  death  happens  of  a 
member  of  the  ord«r.  The  fund  thus  collect- 
ed is  appropriated  by  the  grand  lodge  as  fol- 
lows: When  a  member  of  the  order  In  good 
standing  dies,  the  sum  of  $1,000  is.  by  the 
constitution,  to  be  paid  to  his  widow,  or- 
phans, or  designated  heirs.  In  like  manner, 
when  the  wife  of  a  member  In  good  standing 
dies,  the  husband  Is  to  be  paid  $500  out  of 
the  endowment  fund.  To  raise  this  fund, 
whenever  a  member  of  the  order  dies,  each 
subordinate  lodge  is  assessed  by  the  grand 
lodge  $1  for  each  member  in  good  standing 
belonging  to  It,  and  whenever  the  wife  of  a 
member  in  good  standing  dies  each  subordi- 
nate lodge  Is  assessed  50  cents  for  each  mem- 
ber In  good  standing  belonging  to  it.  Each 
subordinate  lodge  is  required  to  collect  these 
assessments  from  its  individual  members, 
and  to  forward  the  amounts  to  the  secretary 
of  the  grand  lodge,  who  transfers  them  to 
the  hands  of  the  treasurer  of  the  grand  lodge. 
The  treasurer  then  pays,  out  of  this  fund,  to 
the  individuals  entitled,  the  amount  due,  up- 
on the  happening  of  the  death.     Thus  it  will 
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perceived  the  grand  lodge  Is  not  only  the 
rernlng  body  of  the  order,  and  a  court  of 
[>eals  for  each  subordinate  lodge  and  every 
lividual  member  thereof,  but  they  are  also 
i  trustees  and  dispensers  of  the  endow- 
•nt  fund.  The  subordinate  lodges  collect, 
:h.  their  several  dues  from  their  respective 
'nailers,  and  pay  out  of  their  several  treas- 
ies  such  sick  benefits  to  their  members  as 
?y  may  be  severally  entitled  to  under  the 
-laws  of  the  lodge;  each  lodge  being  eutl- 
<1  to  make  Its  own  by-laws  upon  that  sub- 
it.  But  the  assessments  made  for  the  en- 
wment  fund  are,  as  already  stated,  eollect- 
f  rom  their  several  members,  upon  the  req- 
sition  of  the  grand  lodge,  and  forwarded  to 
e  secretary  of  that  body.  It  will  thus  be 
en  that  by  the  constitution  of  the  order, 
ch  member  of  each  lodge  who  pays  his 
les  and  Is  in  good  standing  Is  not  only  enti- 
h1  to  receive  sick  benefits  from  his  own 
iljte.  but  also  to  participate  in  the  endow- 
ent  fund  held  by  the  grand  lodge,  and  the 
it  nd  lodge  accordingly  Issues  a  certificate  to 
.at  effect  to  each  member  of  the  order  (arti- 
e  11). 

"The  plaintiff  in  the  present  case  Is  the 
rider  of  such  a  certificate.  By  it  the  grand 
dge  binds  Itself  to  pay,  out  of  the  endow- 
ed fund,  to  his  wife,  Sarah  V.  Young,  $1,- 
X)  upon  his  death,  'according  to  the  provl- 
ons  of  the  laws  governing  said  fund.'  and  it 
i  admitted  by  the  defendants  that,  by  virtue 
f  section  4  of  article  0  of  the  constitution, 
icy  are  bound  to  pay  to  the  plaintiff,  out  of 
le  endowment  fund,  $000  on  the  death  of 
is  wife,  unless  his  right  to  such  payment 
as  been  legally  lost  (although  this  Is  not 
tated  In  the  certificate).  It  is  for  the  re- 
overy  of  this  sum  this  suit  is  brought,  the 
Inintlffs  wife  having  died  on  August  28, 
801.  The  uncontradicted  evidence  on  the 
rial  showed  that  the  plaintiff  has  paid  his 
ues  regularly  to  his  lodge,  and  is  in  good 
funding,  and  that  there  are  sufficient  mon- 
ys  In  the  endowment  fund  held  by  the  grand 
idge  to  pay  the  plaintiffs  claim.  The  de- 
fuse made  was  that  Harmony  Lodge,  No. 
0.  to  which  plaintiff  belonged,  had  neglect- 
<1  to  pay  into  the  grand  lodge  certain  assess- 
ments made  by  the  latter  upon  the  lodge  up- 
n  the  occasion  of  certain  deaths  which  had 
mined  among  members  of  the  order.  Some 
>f  these  defaults  had  occurred  before  the 
lenth  of  the  plaintiff's  wife,  and  the  defend- 
ints  coutended  that,  by  reason  of  such  de- 
aults  on  the  part  of  Harmony  Lodge,  No.  40, 
ho  lodge  and  all  its  members,  including  the 
ilniutiff,  had  forfeited  all  claims  upon  the 
!D<lownieut  fund  held  by  the  grand  lodge. 
)n  the  other  hand,  It  was  stated  by  several 
witnesses  examined  for  the  plaintiff  that  the 
•Ulcers  of  the  grand  lodge  had  condoned 
iliese  defaults  upon  the  part  of  the  lodge,  and 
tad  promised  to  Indulge  the  lodge,  and  give 
them  time  to  pay  up.  '  The  defendants  relied 
upon  the  provisions  of  section  0  of  article  9 
of  the  constitution,  relating  to  the  endow- 


ment fund.  Section  9  declares  that  'lodges, 
not  complying  with  this  law  within  thirty 
days  from  date  of  notice  of  the  death  of  a 
member,  or  a  member's  wife,  shall  forfeit 
their  claim  on  the  endowment  fund,  and  shall 
be  Informed  by  the  grand  secretary  that  they 
will  forfeit  their  charter  thirty  days  after 
the  date  of  said  notice,  unless  Immediate  obe- 
dience be  paid  thereto,  and  the  executive 
committee  are  empowerd  to  take  charge  of 
the  forfeited  charter  and  effects  of  said 
lodge.'  The  defendants  contended  that  Har- 
mony Lodge,  No.  40,  had  incurred  the  penal- 
ties of  this  clause  of  the  constitution,  and 
that  all  Its  members,  Including  the  plaintiff, 
had  thereby  forfeited,  ipso  facto,  all  claim 
upon  the  endowment  fund.  There  are  other 
clauses,  however,  of  the  constitution,  as  now 
appears,  to  which  the  attention  of  the  court 
was  not  at  all  directed  upon  the  trial,  which 
are  extremely  pertinent  to  this  question,  and 
which  have  a  most  Important  bearing  upon 
It.  Section  13  of  article  9,  which  Is  to  be 
read  as  If  It  were  a  part  of  section  9,  as  It  re- 
lates to  the  very  same  subject,  provides,  as 
a  remedy  for  the  defaults  mentioned  in  sec- 
tion 9,  for  the  suspension  of  the  delinquent 
lodge  from  any  participation  in  the  endow- 
ment fund,  and  Its  reinstatement  on  payment 
of  the  amount  due  within  30  days  of  the  sus- 
pension. By  article  1,  §  3,  of  the  constitu- 
tion, the  power  of  suspension  is  expressly  re- 
served to  the  grand  lodge  itself.  The  steps 
which  precede  the  suspension  of  a  delinquent 
lodge,  and  the  manner  in  which  it  is  brought 
about,  are  clearly  pointed  out  lu  article  7,  { 
5,  of  the  constitution,  which  provides  for  a 
standing  committee  on  the  endowment  fund 
consisting  of  seven  members.  When  the 
grand  master  receives  notice  of  the  refusal 
of  any  lodge,  for  any  cause,  to  pay  the 
amount  required  by  law  as  Its  share  to  an 
endowment,  he  is  required  to  refer  the  matter 
to  this  committee,  who  are  to  examine  wit- 
nesses, call  for  papers,  and  Investigate  the 
case,  and  they  are  provided  with  large  pow- 
ers for  that  purpose.  They  are  then  required 
to  report  the  results  of  their  inquiries,  with 
all  the  evidence  taken  in  the  case,  to  the 
grand  master,  who  Is  thereupon  directed  to 
convene  a  special  meeting  of  the  grand  lodge 
'to  take  action'  upon  the  report  of  the  com- 
mittee. Such  an  Investigation  and  proceed- 
ing implies,  of  course,  notice  to  the  delin- 
quent lodge  to  be  put  on  trial,  first  before  the 
committee  on  the  endowment  fund,  and  after- 
Wards  before  the  grand  lodge  itself,  at  the 
meeting  to  which  it  Is  summoned  by  the 
grand  master  'to  take  action  upon  the  case.' 
"Upon  the  trial  of  this  case,  not  a  tittle  of 
evidence  was  given  by  either  side  of  any 
such  proceedings  to  forfeit  the  rights  of  the 
members  of  Harmony  I-odge,  No.  40.  or  their 
claims  upon  the  endowment  fund.  The  sec- 
tions of  the  constitution  to  which  I  have  just 
alluded  were  not  even  referred  to  by  the 
leorned  counsel  on  either  side  of  the  case, 
and  they  have  only  been  brought  to  my  no- 
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*lce  by  a  careful  and  deliberate  reading  of 
the  whole  constitution  since  the  trial  was 
had.  Yet  it  must  be  evident,  to  any  one 
familiar  with  the  rules  of  law  upon  this  sub- 
ject, that  claims  upon  the  endowment  fund  by 
any  member  of  any  subordinate  lodge  could 
■only  be  forfeited  by  a  strict  observance  on 
the  part  of  the  grand  lodge  of  the  methods  of 
procedure  pointed  out  in  their  constitution, 
and  not  otherwise.  As  I  have  already  stat- 
ed, there  was  not  a  particle  of  evidence  given 
■on  the  trial  of  any  such  proceedings  as  are 
required  by  the  constitution  as  preliminary 
to  a  forfeiture.  The  contest  resolved  Itself, 
■on. the  trial,  into  a  question  whether  Har- 
mony Lodge.  No.  40,  had  paid  up  its  assess- 
ments or  not,  and,  if  not,  whether  the  officers 
-of  the  grand  lodge  had  forfeited  the  rights 
of  the  subordinate  lodge,  or  had.  agreed  to 
waive  the  forfeiture,  and  to  give  them  fur- 
ther time.  Whether  there  had  ever  been 
•any  real  forfeiture,  by  methods  such  as  alone 
the  constitution  of  the  society  recognizes,  is  a 
-question  which  does  not  appear  to  have  oc- 
curred to  any  one.  There  was  much  desul- 
tory and  contradictory  evidence  in  regard  to 
suspension  and  forfeiture,  and  In  regard  to 
what  had  been  done  or  not  done  by  the  offi- 
cers, but  no  evidence  whatever  was  given  to 
shed  any  light  upon  the  question  whether  the 
grand  master  had  ever  reported  the  lodge  as 
a  defaulting  lodge  to  the  committtee  of  seven 
on  the  endowment  fund;  whether  the  com- 
mittee of  seven  had  ever  instituted  any  ex- 
amination, or  had  examined  any  witnesses, 
•or  given  any  notice,  or  made  any  report;  or 
whether  any  special  meeting  of  the  grand 
lodge  had  ever  been  convened  to  'take  action' 
upon  the  report,  or  had  ever  acted  in  the  mat- 
ter at  all,  and,  if  so.  In  what  manner.— every 
one  of  which  steps  the  constitution  required 
to  be  taken,  and  every  one  of  which  it  was 
necessary  to  prove,  before  a  forfeiture  could 
be  established. 

"Doubtless,  the  position  assumed  by  the  de- 
fendants, that  the  right  of  the  members  of 
the  lodges  which  constitute  the  order  to  par- 
ticipate in  the  endowment  fund  depends  upon 
the  compliance  of  the  lodges  to  which  they 
severally  belong  with  the  requirements  of 
the  constitution  as  to  collecting  and  forward- 
ing assessments,  of  which  they  are  duly  no- 
tified by  the  grand  lodge.  Is  correct;  for  sec- 
tion 9  of  article  9  expressly  provides  that 
the  claims  of  a  defaulting  lodge  upon  the  en- 
dowment fund— that  is,  of  the  members  of  a 
defaulting  lodge,  for  the  lodge,  as  a  lodge,  in 
Its  collective  capacity,  can  have  no  such 
claims— may  be  forfeited  by  a  noncompliance 
by  the  lodge  with  the  requirements  of  the 
constitution.  The  reason  of  the  provision  is 
that  the  subordinate  lodges  are  the  instru- 
ments by  which  the  treasury  of  the  endow- 
ment fund  is  replenished,  and  by  means  of 
which,  alone,  the  grand  lodge  is  enabled  to 
make  good  its  undertaking  to  pay  the  mem- 
bers of  the  order  the  sum  allotted  to  each  by 
the  constitution  upon  the  occurrence  of  a 


death.  If  the  lodges  are  careless  or  delin- 
quent In  collecting  and  forwarding  to  tbe 
grand  lodge  the  assessments,  the  treasury  of 
the  endowment  fund  is  crippled,  and  may  be 
unable  to  meet  the  just  demands  made  upon 
It  The  object  of  the  provision  is  evidently 
to  impose  upon  the  members  of  each  subordi- 
nate lodge  the  duty  of  seeing  that  their  offi- 
cers comply  with  the  requisitions  for  assess- 
ments made  by  the  grand  lodge.  Hence,  tbe 
claims  of  the  members  upon  the  endowment 
fund  are  made  to  depend  upon  the  fidelity  of 
the  several  lodges  to  which  they  belong  in 
obeying  the  requisitions  of  the  grand  lodge 
for  assessments,  and  In  promptly  forwarding 
the  proceeds.  Being  thoroughly  understood 
by  the  members,  it  is  neither  an  unjust  nor 
an  unwise  provision.  Each  subordinate  lodge 
is  represented  in  tbe  grand  lodge,  and  they 
are  severally  protected  by  their  representa- 
tives there  from  any  unfair  demand,  or  any 
abuse  of  authority.  But,  while  it  is  clear 
that  the  rights  of  the  members  of  the  order, 
so  far  as  regards  the  endowment  fund,  thus 
depend  to  a  certain  extent  upon  the  fidelity 
and  good  faith  of  the  several  lodges  to  which 
they  belong,  it  is  equally  certain  that  their 
rights  cannot  be  forfeited  for  the  misconduct 
of  their  several  lodges,  or  their  officers,  un- 
less those  lodges  are  proceeded  against  in  the 
manner  pointed  out  by  the  constitution.  The 
officers  of  the  grand  lodge  have  no  right  to 
forfeit  any  charter,  or  to  suspend  any  lodge 
from  the  benefits  of  the  endowment  fund. 
That  can  only  be  done,  for  sufficient  reasons, 
by  a  vote  of  the  grand  lodge  itself,  at  a  meet- 
ing regularly  called  by  the  grand  master  to 
review  the  report  of  the  committee  of  seven, 
and  to  act  upon  It.  agreeably  to  the  constitu- 
tion. These  views,  although  clearly  set  forth 
in  the  articles  of  the  constitution  to  which  I 
have  already  referred,  seem  to  have  been  en- 
tirely lost  sight  of  upon  tbe  trial,  and  the  pro- 
visions of  the  constitution  relating  to  them 
were  not  even  adverted  to.  It  Is  necessary, 
therefore,  and  only  an  equal  measure  of  jus- 
tice to  both  parties,  that  there  shall  be  a  new 
trial,  the  case  having  been  tried  on  irrele- 
vant issues.  The  real  question  in  the  case, 
viz.  whether  there  ever  was  any  actual  sus- 
pension and  forfeiture  of  tbe  rights  of  the 
members  of  Harmony  Lodge,  No.  40,  by  the 
grand  lodge  itself,  In  accordance  with  the 
rules,  formalities,  and  methods  laid  down  in 
the  constitution,— by  which  alone  such  sus- 
pension and  forfeiture  could  have  been  law- 
fully effected,— was  not  touched  upon  by  ei- 
ther side,  either  In  the  evidence  or  upon  tlie 
argument.  It  is  necessary,  for  the  just  de- 
termination of  the  rights  of  the  parties  in 
this  cnse,  that  tbe  facts  relating  to  this  vital 
question  in  the  case  should  be  made  to  ap- 
pear. 

"With  the  chart  now  laid  down  the  cause  of 
the  parties  upon  the  new  trial  ought  to  be  a 
very  plain  and  simple  one;  for  It  must  be  ob- 
vious, from  what  has  been  said,  that  the  re- 
sult must  depend  upon  the  ability  of  the  de- 
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fendants  to  show,  by  competent  testimony, 
that  the  rights  of  Harmony  Lodge,  No.  40,  to 
participate  In  the  endowment  fund,  were  reg- 
ularly suspended  and  forfeited  in  the  manner 
pointed  out  by  the  constitution,  and  by  a 
strict  adherence  to  all  the  forms  and  provi- 
sions prescribed  by  that  Instrument  If  they 
cannot  show  that,  it  Is  plain  that  the  plaintiff 
must  recover.     Rule  absolute." 

Edward  Wlllard  and  Amos  Briggs,  for  ap- 
pellant. James  Collins  Jones  and  Lewin  W. 
Barringer,  for  appellee. 

PER  CURIAM.  In  this  case,  a  verdict  for 
plaintiff  was  taken  subject  to  the  following 
question  of  law  reserved:  "Whether,  under 
the  constitution,  Its  member  had  any  claim 
upon  the  endowment  funds  after  the  expira- 
tion of  30  days  from  July  8,  1891,  there  being 
no  evidence  of  any  forfeiture  declared  or 
found  in  pursuance  of  the  constitution  and 
by-laws  of  the  association."  That  question, 
having  been  considered  by  the  court  In  banc, 
was  resolved  in  favor  of  the  plaintiff,  and 
judgment  against  the  defendant  was  accord- 
ingly entered  on  the  verdict.  We  find  noth- 
ing In  the  record  that  would  justify  us  in 
sustaining  any  of  the  assignments  of  error, 
nor  do  we  think  that  either  of  them  requires 
special  notice.  The  questions  involved  there- 
in, so  far  as  they  are  material,  are  sufficient- 
ly answered  by  the  learned  president  of  the 
court  below,  lu  his  clear  and  exhaustive  opin- 
ion disposing  of  the  reserved  question,  etc. 
We  are  quite  content  to  adopt  his  construc- 
tion of  the  constitution  of  the  association, 
and  we  therefore  affirm  the  judgment  on  his 
opinion.     Judgment  affirmed. 


MURPHY  v.  TAYLOR. 

(Supreme  Court  of  Pennsylvania.     Jan.  20, 

1896.) 

Stateimjit  or  Claim  — Work  and  Materials  — 

Affidavit  or  Defense. 

1.  A  statement  of  a  claim  for  work  done  and 
materials  supplied  must  aver  the  amount  or 
sum  that  each  item  is  reasonably  worth. 

2.  In  an  action  for  work  done  and  materials 
supplied,  the  affidavit  of  defense  is  sufficient  if 
it  alleges  that  defendant  has  a  just,  full,  and 
true  legal  defense  to  the  whole  of  plaintiff's 
claim,  and  that  she  made  a  contract  with  plain- 
tiff for  the  work  and  materials  to  be  furnished, 
for  a  certain  sum,  payable  on  completion  of  the 
work,  and  that  since  the  completion  of  the  work 
she  has  always  been  >-eady  and  willing  to  pay  him 
said  sum,  but  that  he  always  refused  to  accept  it. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 

Action  by  William  J.  Murphy  against  Emily 
D.  Taylor  to  recover  for  work  done  and  ma- 
terials furnished.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Reversed. 

W.  D.  Neilson,  for  appellant.  Melick  & 
Potter,  for  appellee. 

8TERRETT,  C.  J.    While  It  Is  averred  in 
the  statement  that  "defendant  is  Indebted  to 
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plaintiff  in  the  sum  of  $116.44  *  *  *  for 
work  done  and  materials  supplied  In  making 
alterations  to  her  house,  as  set  forth  In  an 
itemized  statement  thereto  annexed,  marked 
'Exhibit  A,'  and  •  *  *  that  the  said  ma- 
terials were  furnished  and  the  work  done  at 
her  Instance  and  request,  and  upon  her  prom- 
ise to  pay  for  the  same,"  It  is  nowhere  aver- 
red that  the  prices  set  opposite  the  respective 
items  of  work  "done  and  materials  supplied" 
—among  which  are  "1  laborer,  Va  day,  $2," 
and  "100  feet  white  pine,  $10,"— are  either 
correct,  just,  or  reasonable,  or  that  defend- 
ant agreed  to  pay  said  prices.  If  plaintiff 
believed  or  expected  to  be  able  to  prove  that 
$2  for  one  laborer  half  a  day,  and  other 
prices  set  opposite  the  respective  items  In 
Exhibit  A,  were  either  just  or  reasonable,  It 
would  have  been  an  easy  matter  for  him  to 
have  said  so.  A  claim,  such  as  bis,  for  the 
value  of  "work  done  and  materials  sup- 
plied," cannot  be  regarded  as  complete  with- 
out an  averment  of  the  amount  or  sum  that 
each  Item  Is  reasonably  worth.  In  substan- 
tiating such  a  claim  before  a  jury,  it  would 
be  necessary,  not  only  to  prove  each  item  of 
work  done  and  materials  furnished,  but  also 
how  much  each  was  reasonably  worth.  As 
was  well  said  in  Fritz  v.  Hathaway,  135  Pa. 
St.  274,  280,  19  Atl.  1011,  "As  to  all  matters 
of  substance,  completeness,  accuracy,  and 
precision  are  as  necessary  now  to  a  statement 
as  they  were  before  to  a  declaration  in  the 
settled  and  time-honored  forms." 

But  assuming,  for  argument's  sake,  the  suf- 
ficiency of  plaintiff's  statement,  we  have  no 
doubt  that  the  averments  contained  in  the 
affidavit  of  defense  are  quite  sufficient  to 
carry  the  case  to  a  Jury.  After  averring 
"that  she  has  a  just,  full,  true,  and  legal 
defense  to  the  whole  of  the  plaintiff's  claim," 
the  defendant,  evidentlj  still  referring  to  the 
"work  done  and  materials  supplied."  which 
constitute  the  basis  of  piaintiff's  claim,  says, 
in  substance,  that  on  or  about  October  1, 
1892  (the  time  named  in  plaintiff's  statement), 
she  made  a  verbal  contract  with  plaintiff  to 
do  said  work  and  furnish  the  necessary  ma- 
terials for  the  sum  of  $35,  payable  on  com- 
pletion of  the  work;  that  ever  since  the  com- 
pletion  of  the  work  she  has  always  been 
ready  and  willing  to  pay  him  said  sum  agreed 
upon,  but  he  has  always  refused  to  accept 
the  same.  We  are  of  opinion  that  this  is 
the  only  construction  of  which  the  affidavit 
of  defense  Is  fairly  susceptible.  Judgment 
reversed,  and  a  procedendo  awarded. 


RYND  v.  PITTSBURG  NATATORIUM 
et  al.     (No.  229.) 

(Supreme  Court  of  Pennsylvania.     Jan.  13, 
1896.) 

Scrbtt  OS  Contractor's  Bond— Right  to  Fili 
Lien. 

A  Burety  on  a  contractor's  bond  condi- 
tioned for  the  performance  of  the  contract  and 

Digitized  by  CjOOQ IC 


1042 


ATLANTIC  REPORTER,  Vol.  33. 


(Pa. 


the  delivery  of  the  building  to  the  obligee  free 
from  all  charges,  liens,  mechanics'  liens,  or  oth- 
er incumbrances,  cannot  enforce  a  lien  against 
the  property  for  materials  furnished  the  con- 
tractor. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county;  Ewlng,  Judge. 

Scire  facias  on  a  mechanic's  lien  filed  by 
B.  F.  Rynd  against  the  Pittsburg  Natatori- 
um  and  others.  From  a  judgment  for  plain- 
tiff, defendants  appeal.     Reversed. 

A.  M.  Neeper,  for  appellants.  J.  Charles 
Dlcken  and  Levi  Bird  Duff,  for  appellee. 

GREEN,  J.  There  Is  nothing  In  the  origi- 
nal contract  between  Kountze  Bros,  and  the 
defendant  that  would  prevent  the  plaintiff 
from  filing  his  lien  and  recovering  upon  it. 
The  ninth  article  of  the  agreement  provides 
that  "before  final  settlement  the  parties  of 
the  second  part  shall  furnish  the  party  of 
the  first  part  a  release  of  liens,  properly 
signed,  and  attested  to  by  all  parties  tbat 
would  hare  a  legal  right  to  file  liens  against 
said  building."  Instead  of  this  being  a  cov- 
enant against  liens,  it  is  a  full  recognition  of 
the  right  to  file  liens  by  anybody  having 
furnished  labor  or  materials.  But  the  plain- 
tiff entered  into  another  and  entirely  differ- 
ent contract  directly  with  the  defendant,  and 
the  question  at  issue  arises  upon  that  con 
tract.  He  Joined  as  surety  In  a  bond  with 
Kountze  Bros,  to  the  defendant,  the  condi- 
tion of  which  was  "that,  if  the  said  principal 
obligors  shall  well  and  faithfully  perform 
said  contract,  and  complete  and  deliver  said 
building  to  said  obligee,  its  successors  or  as- 
signs, on  or  before  the  first  day  of  March, 
1890,  free  from  all  charges,  claims,  liens,  me- 
chanics' liens,  or  any  incumbrance  or  debt 
in  the  nature  of  a  lien  or  charge,  of  any  kind 
whatsoever,  without  any  fraud  or  further 
delay,  then  this  obligation  to  be  void;  else 
to  be  and  remain  In  full  force  and  virtue." 
If  the  plaintiff  can  recover  upon  a  mechan- 
ic's lien  against  this  building,  the  condition 
of  the  bond  would  be  violated,  and  he  would 
thereupon  become  bound  upon  a  breach  of 
condition  to  reimburse  to  the  defendant 
whatever  the  defendant  was  obliged  to  pay 
him  as  a  mechanic's  lien  creditor.  He  vol- 
untarily made  himself  a  surety  for  the  orig- 
inal contractors  that  he  would  Indemnify 
the  defendant  against  "all  charges,  claims. 
Hens,  mechanics'  liens,  or  any  Incumbrance 
or  debt  in  the  nature  of  a  Hen  or  charge,  of 
any  kind  whatsoever."  This  is  not  a  mere 
undertaking  not  to  file  a  lien,  but  a  contract 
by  this  particular  plaintiff  that  the  building 
shall  be  delivered  to  the  defendant  free  of  all 
charges,  claims,  liens,  mechanics'  liens,  or 
any  incumbrance  or  debt  in  the  nature  of  a 
lien  or  charge  of  any  kind.  To  perform  this 
contract,  there  must  be  no  debt,  charge,  or 
lien  of  any  kiud  at  the  time  of  delivery. 
How,  then,  can  the  plaintiff  have  a  lien  him- 
self without  being  bound  to  remove  it,  just 
as  much  as  If  it  were  held  by  a  stranger? 


But  If  he  is  bound  to  remove  It  he  certainly 
cannot  be  permitted  to  enforce  It.  This  very 
question  was  decided  In  Benedict  v.  Hood. 
134  Pa.  St  280,  19  AtL  635,  where  the  plain- 
tiff, with  others,  joined  in  a  guaranty  that 
the  original  contractor  would  faithfully  per- 
form all  the  covenants  of  his  contract  with 
the  owner.  One  of  these  covenants  was  that 
the  contractor  would  not  permit  any  person 
to  file  a  Hen,  and  that  the  last  Installment 
of  the  contract  price  should  not  be  payable 
until  after  a  full  release  of  aU  Hens  bad 
been  delivered.  We  held  in  that  case  that 
the  words  were  sufficient  to  prevent  the  fil- 
ing of  a  Hen  by  any  one.  That  part  of  the 
decision  has  been  since  overruled;  but  we 
also  held  that  the  plaintiff  was  disabled  from 
filing  a  Hen  because  of  his  liablUty  on  the 
guaranty,  and  that  he  thereby  waived  lus 
right  to  any  lien.  In  the  case  of  Iron  Works 
v.  O'Brien,  156  Pa.  St  172,  27  AtL  131,  In 
which  Benedict  v.  Hood  was  overruled  as  to 
the  sufficiency  of  the  words  to  create  a  posi- 
tive covenant  against  aU  Hens,  we  neverthe- 
less held  that  the  case  was  rightly  decided 
on  the  ground  that  the  plaintiff,  being  a 
surety  for  the  faithful  performance  of  the 
contractor's  agreement  could  not  file  a  Hen 
himself.  Our  Brother  Mitchell,  delivering 
the  opinion,  said:  "The  contracts  In  that 
case  (Benedict  v.  Hood)  and  in  this,  so  far  as 
relates  to  the  filing  of  Hens,  are  substantial- 
ly the  same,  but  there  was  in  that  case  an 
additional  feature  in  the  fact  that  the  plain- 
tiff, a  subcontractor,  was  surety  for  the 
faithful  performance  by  the  contractor  of  hi* 
covenants,  one  of  which  was  that  he  would 
not  suffer  any  Hens  to  be  filed.  The  case, 
therefore,  was  rightly  decided  on  the  ground 
of  waiver  by  the  plaintiff  of  his  right  to  any 
lien,  and  it  Is  on  this  ground  only  that  it 
can  be  sustained  In  the  face  of  more  recent 
and  fuller  adjudications."  It  will  be  observ- 
ed that  the  present  case  is  much  stronger  on 
this  point  than  Benedict  v.  Hood,  for  here 
the  contract  is  not  a  mere  guaranty  that  the 
contract  of  the  principal  should  be  faithfully 
performed,  in  general  terms,  but  is  a  direct 
specific  contract  made  by  the  plaintiff  himself 
with  the  defendant  that  the  building  should 
be  delivered  to  the  defendant  free  of  all  Hens, 
claims,  debts,  or  charges  in  the  nature  of 
liens  of  any  kind  whatsoever.  It  is  not  a 
question  whether  this  particular  claimant 
would  be  debarred  from  filing  a  lien  as  a  sub- 
contractor by  force  of  the  terms  of  the  con- 
tract between  the  contractor  and  the  defend- 
ant, but  whether  he  may  himself  become  a 
Hen  creditor  in  the  face  of  bis  contract  of 
suretyship  that  the  building  should  be  de- 
livered free  of  all  Hens  or  charges.  The  dis- 
tictlon  is  broad,  and  perfectly  clear.  When 
the  necessary  legal  effect  of  bis  contract  as 
a  surety  Is  that  he  would  be  bound  to  dis- 
charge a  lien  in  his  own  favor  the  moment 
it  was  obtained,  he  must  be  held  to  have 
waived  all  right  to  file  such  a  lien.  For 
these  reasons  we  must  reverse  the  judgment 
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on  the  first  and  third  assignments  of  error. 
The  other  assignments  become  of  no  Impor- 
tance.    Judgment  reversed. 


<!AXXON'S  EX'RS  v.  CEXTRAL  PRESBY- 
TERIAN CHURCH  OF  McKEESPORT. 
(Supreme  Court  of  Pennsylvania.     Jan.  13, 
1896.) 

Mechakic'8  Lien— Surety  on  Contractor's 
Bond. 
Where  a  building  contract  provides  as  a 
condition  precedent  to  the  final  payment  that 
there  shall  be  no  legal  claims  against  the  con- 
tractor for  work  or  materials  furnished,  a  sure- 
ty on  the  bond  of  the  contractor  cannot  enforce 
a  lien  for  work  or  materials. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county;   F.  H.  Collier,  Judge. 

Scire  facias  on  mechanic's  Hen  by  Francis 
Gannon,  trading  as  the  Diamond  Lumber 
Company,  against  the  Central  Presbyterian 
Church  of  McKeesport,  owner  or  reputed  own- 
er, and  D.  M.  White,  contractor.  Plaintiff 
having  died,  his  executors  were  substituted. 
From  a  Judgment  for  defendants,  plaintiffs 
appeal.     Affirmed. 

John  E.  Speer  and  J.  McF.  Carpenter,  for 
appellants.  John  D.  Shafer  and  Boyd  Grum- 
rine,  for  appellees. 

GREEN,  J.  In  this  case  the  contract  be- 
tween the  original  contractor  and  the  defend- 
ant contained  the  following  stipulation:  "And 
provided,  further,  that  before  the  last  pay- 
ment is  made  all  releases  must  be  properly 
signed  by  the  parties  furnishing  labor  and 
materials  on  the  building,  that  he  (the  archi- 
tect) has  carefully  examined  the  records,  and 
finds  no  liens  or  claims  against  said  works  or 
on  account  of  the  said  contractor.  Neither 
shall  there  be  any  legal  or  lawful  claims 
against  the  contractor,  in  any  manner,  from 
any  source  whatever,  for  work  or  materials 
furnished  on  said  works."  Of  course,  there 
is  nothing  in  this  stipulation,  nor  anywhere 
else  in  the  contract,  that  would  prevent  the 
plaintiff,  in  his  mere  capacity  of  subcontract- 
or, from  filing  a  lien  against  the  defendant  for 
work  or  materials  furnished  by  him.  But 
the  question  in  controversy  arises  upon  a 
bond  of  Indemnity  made  directly  by  the  plain- 
tiff's testator,  Francis  Cannon,  and  one  Gil- 
bert F.  Meyer,  as  sureties,  and  David  M. 
White,  the  original  contractor,  as  principal, 
the  condition  of  which  was  "that,  if  the  said 
David  M.  White  shall  duly  perform  said  con- 
tract, then  this  obligation  is  to  be  void;  but, 
if  otherwise,  the  same  shall  be  and  remain 
in  full  force  and  virtue."  The  literal  perform- 
ance of  the  original  contract  by  the  con- 
tractor requires  that  there  shall  be  no  lawful 
claims  against  the  contractor  "In  any  manner, 
from  any  source  whatever,  for  work  or  ma- 
terials furnished  on  said  works."  If  now  the 
plaintiff's  testator  held  a  claim  as  a  mechan- 
ic's   lien   creditor    against    the    building    for 


work  or  materials  furnished  to  the  contractor, 
and  a  recovery  Is  permitted  on  it,  bis  obliga- 
tion as  surety  is  broken,  and  his  estate  must 
immediately  make  good  the  loss  to  the  defend- 
ant We  held  in  Benedict  v.  Hood,  134  Pa. 
St.  289,  19  Atl.  635,  confirmed  in  Iron  Works 
v.  O'Brien,  156  Pa.  St.  172,  27  Atl.  131,  that 
where  the  surety  was  himself  a  claimant  to 
a  Hen  on  the  building  the  lien  could  not  be 
sustained,  because  his  suretyship  must  be 
deemed  a  waiver  of  any  right  of  lien  in  favor 
of  the  surety.  We  have  reviewed  this  sub- 
ject, and  followed  the  same  ruling  in  an  opin- 
ion just  filed  in  the  case  of  Ttynd  v.  Pittsburg 
Natatorlum  (No.  229,  Oct  term,  1895)  33  Atl. 
1041.  While  there  is  some  difference  in  the 
precise  terms  of  the  plaintiff's  contract  of 
suretyship  between  this  case  and  that  there 
is  no  substantial  difference  in  the 'legal  effect 
resulting  from  both.  It  is  Inconsistent  that 
one  who  agrees  to  guaranty  that  there  shall 
be  no  lawful  claims  for  work  or  materials 
furnished  to  the  original  contractor  shall  him- 
self be  permitted  to  occupy  such  a  position. 
He  cannot  be  permitted  to  recover  without  vio- 
lating his  contract  of  suretyship,  and  he  must 
therefore  be  held  to  have  waived  the  right  to 
file  any  lien  in  the  face  of  his  contract.  The 
reasoning  in  the  opinion  just  filed  controls 
the  decision  of  the  present  case,  and  therefore 
need  not  be  repeated.     Judgment  affirmed. 


KIEFFEL  et  al.  v.  KEPPLER  et  al. 

(Supreme  Court  of  Pennsylvania.     Jan.  6, 

1896.) 

Construction  of  Will — Lira  Estate — Fee 
Simple. 

The  act  of  1833  provided  that  all  devises 
of  real  estate  shall  pass  the  whole  estate  of  the 
testator  in  the  premises  devised,  unless  it  appear 
by  the  will  that  the  testator  intended  to  devise 
a  less  estate.  Held,  that  a  will  giving  the  hus- 
band of  testatrix  the  "whole  income  while  he 
lives."  and  also  granting  him  an  unlimited  pow- 
er of  sale  of  all  her  property,  with  no  restriction 
on  the  appropriation  of  the  proceeds,  gave  him, 
in  effect,  a  fee  simple. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county;  White,  Judge. 

Bill  by  Theresa  Kleffel  and  others  against 
Charles  Keppler  and  others  for  the  partition 
of  land.  From  a  decree  for  defendants, 
plaintiffs  appeal.    Affirmed. 

Shlras  &  Dickey,  for  appellants.  J.  P. 
Hunter,  for  appellees. 

MITCHELL,  J.  Notwithstanding  the  gen- 
eral presumption  that  one  who  makes  a  will 
does  uot  intend  to  die  Intestate  as  to  any 
part  of  his  estate,  reinforced  as  it  Is  here 
by  the  words,  "All  such  estate  as  It  hath 
pleased  God  to  intrust  me  with,  I  dispose 
of,"  etc..  It  Is  clear  that,  without  the  aid  of 
the  act  of  1833,  the  will  of  Judith  Pfelfer 
would  have  given  her  husband  only  a  life 
estate;  for  the  devise  is  only  of  the  "whole 
income  while  he  lives,"  and  at  common  law 
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this  express  life  estate  would  not  be  en- 
larged by  the  subsequent  gift  of  a  power  of 
sale.  Hlnkle's  Appeal,  116  Pa.  St  490,  9  Atl. 
938.  But  the  act  of  1833  changes  the  rule  of 
construction  by  Its  command  that  "all  de- 
vises of  real  estate  shall  pass  the  whole  es- 
tate of  the  testator  In  the  premises  devised, 
*  *  •  unless  It  appear  by  a  devise  over,  or 
by  words  of  limitation,  or  otherwise  in  the 
will,  that  the  testator  intended  to  devise  a 
less  estate."  Starting  with  this  statutory 
presumption,  the  burden  of  proof  is  now  up- 
on those  who  claim  that  a  less  estate  was  In- 
tended by  the  testator.  In  the  present  case 
there  is  no  devise  over,  and  the  limitation  by 
the  words  "while  he  lives"  is  followed  by  an 
unlimited  power  of  sale,  with  no  restriction 
on  the  appropriation  of  the  proceeds.  Such 
an  estate  16  very  near  a  fee  simple.  The  dif- 
ference is  purely  technical,  and  is  not  one 
which  would  be  obvious  to  the  ordinary 
mind.  For  all  practical  purposes,  the  bene- 
ficial interest  is  the  same;  and,  from  the  en- 
tire absence  of  any  devise  over  after  the  hus- 
band's death,  we  must  presume  that  it  was 
solely  his  beneficial  Interest  that  the  testa- 
trix had  In  mind.  We  are  not  dealing  with 
a  deed  granting  an  express  life  estate,  with 
a  power  of  sale  which  must  be  Btrlctly  con- 
strued, but  with  a  will,  having  a  statutory 
prima  facie  intent.  The  actual  intent  of  the 
testatrix  appears  to  be  in  practical  harmony 
with  the  statutory  presumption,  and  we  can 
therefore  best  carry  It  out  by  giving  her  will 
the  legal  construction  which  accomplishes 
the  practical  result  she  desired,  and  holding 
that  the  estate  passing  to  him  was  a  fee 
simple.     Judgment  affirmed. 


HARKINS  v.  PITTSBURGH,   A.  &   M. 

TRACTION  CO. 

(Supreme  Court  of  Pennsylvania.     Jan.  6, 

1896.) 

Stbsst-Railway  Company  —  Injuries  to  Child 
on  Track — Contributor!  Negligence. 
The  mother  of  a  child  injured  by  a  street 
car  was  not  necessarily  negligent  because  she 
intrusted  the  child  to  her  brother,  a  boy  14 
years  of  age,  to  take  to  a  store  on  the  other  side 
of  the  street:  the  boy  being  a  member  of  the 
family,  and  having  frequently  aided  in  taking 
care  of  the  child. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county;   Kennedy,  Judge. 

Action  by  Clyde  Harklns  against  the  Pitts- 
burgh, Allegheny  &  Manchester  Traction 
Company.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.   Affirmed. 

A.  M.  Neeper,  for  appellant  Marshall  & 
Sproul,  for  appellee. 

FELL,  J.  This  action  was  brought  by  a 
father  to  recover  for  expenses  and  loss  of 
services  resulting  from  an  Injury  to  his  minor 
child.  The  only  assignment  of  error  to  be 
considered  relates  to  the  refusal  of  the  court 


to  direct  a  verdict  for  the  defendant  The 
testimony  in  relation  to  the  rate  of  speed  at 
which  the  car  was  moving,  to  obstructions  in 
the  street,  to  the  attention  which  the  motor- 
man  gave  to  his  duties,  and  to  the  question 
whether  the  child  who  was  injured  came  so 
suddenly  upon  the  track,  from  behind  a  wag- 
on, as  not  to  be  seen  In  time  to  stop  the  car 
before  he  was  struck,  was  conflicting  and 
contradictory.  If  credit  Is  given  to  the  plain- 
tiff's witnesses,  the  car  was  moving  at  an  un- 
usually high  rate  of  speed;  the  view  of  the 
whole  street  In  front  was  unobstructed;  the 
child  was  seen,  by  passengers  In  the  car, 
walking  from  the  foot  pavement  to  the  track, 
and  would  have  been  seen  by  the  motorman. 
If  he  had  properly  attended  to  his  duty,  long 
enough  before  the  point  of  the  accident  was 
reached  to  have  enabled  him  to  stop  the  car. 
The  motorman,  instead  of  looking  ahead,  was 
looking  at  a  house  at  the  side  of  the  street 
where  a  number  of  persons  had  assembled; 
and  he  was  negligent  in  not  sooner  stopping 
the  car,  and  thus  avoiding  the  more  serious 
Injuries  which  resulted  from  his  clothing  be- 
coming entangled  in  the  machinery.  This 
testimony  was  sufficient  to  carry  the  case  to 
the  jury,  unless  it  appeared  that  there  was 
contributory  negligence.  The  child  injured 
was  2  years  and  11  months  old.  His  mother 
had  asked  her  brother,  the  child's  uncle,  a 
boy  14  years  old,  to  go  to  a  store  on  the  op- 
posite side  of  the  street  for  a  loaf  of  bread. 
The  child  begged  to  go  with  him.  For  great- 
er safety  the  mother  carried  the  child  across 
the  street,  and  left  him  on  the  pavement  in 
the  care  of  his  uncle.  The  two  children 
walked  down  the  street  together,  a  short  dis- 
tance, when  the-  younger  asked  the  older  to 
get  him  a  piece  of  ice  from  a  wagon  standing 
on  the  other  side  of  the  street  Cautioning 
him  to  remain  where  he  was,  the  older  boy 
ran  across  the  street  got  the  tee,  and  started 
to  return.  As  he  stepped  down  from  the  wag- 
on he  noticed  that  the  child  had  started  to- 
follow  him,  and  was  then  on  the  car  tracks. 
The  car  was  at  the  distance  of  the  width  of 
two  or  three  stores,  and  moved  so  rapidly  that 
the  child  was  struck  before  he  could  reach 
him. 

The  only  question  raised  at  the  trial,  which 
has  been  argued  here,  is  whether  the  parents 
of  the  child  who  was  Injured  negligently  per- 
mitted him  to  go  upon  the  street  without  a 
suitable  protector.  The  defense  was  confined 
to  this  ground,  and  the  question  of  Imputable 
negligence  was  not  considered,  and  is  not 
now  raised  The  older  boy  was  14  years  of 
age.  He  was  a  member  of  his  sister's  fam- 
ily, and  had  frequently  aided  In  taking  care 
of  the  child.  The  presumption  is  in  favor  of 
his  capacity  as  a  care  taker,  and  there  was 
no  evidence  of  his  incapacity,  unless  it  be 
found  In  the  particular  occurrence  under  in- 
vestigation. The  question  was  for  the  jury, 
and  the  case  should  not  have  been  withdrawn. 
The  judgment  is  affirmed. 
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HARKINS  t.    PITTSBURGH,   A.  &  M. 
TRACTION  CO. 

(Supreme  Court  of  Pennsylvania.     Jan.  6, 
1896.) 
8trbbt-rau.wat  company' —  injurii8  to  child 
on  Track. 
In  an  action  (or  injuries  to  a  child,  caused 
by  a  street  car,  where  there  is  testimony  that  the 
motorman,  at  the  time  of  the  accident,  failed  to 
see  plaintiff  because  he  was  looking  in  another 
direction,   at  persons  assembled  at  the  side  of 
the  street,  and  there  is  no  question  of  contribu- 
tory negligence,  the  case  cannot  be  withdrawn 
from  the  jury. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county;  Stowe,  Judge. 

Action  by  George  Harking,  by  his  next 
friend,  Clyde  Harkins,  against  the  Pitts- 
burgh, Allegheny  &  Manchester  Traction 
Company.  From  a  judgment"  for  plaintiff, 
defendant  appeals.    Affirmed. 

A.  M.  Neeper,  for  appellant  Marshall  & 
Sproul,  for  appellee. 

FELL..  J.  This  action  was  brought  by  a 
minor  child,  to  recover  for  Injuries  sustained 
by  being  struck  by  one  of  the  defendant's  cars. 
The  facts  appearing  in  evidence  are  substan- 
tially the  same  as  those  in  Harkins  v.  Same 
Defendant  (in  which  the  opinion  of  the  court 
lias  been  filed)  33  Atl.  1044.  The  errors  al- 
leged are  In  not  withdrawing  the  case  from 
the  Jury  oc  the  ground  that  there  was  no 
evidence  which  would  sustain  a  verdict  for 
the  plaintiff,  and  In  not  specifically  instruct- 
ing the  Jury  that  the  evidence  in  relation  to 
the  speeil  of  the  car  was  insufficient  to  sus- 
tain a  finding  that  the  defendant  was  negli- 
gent lu  that  regard.  As  there  was  testimony 
that  the  motorman,  at  the  time  of  the  acci- 
dent, was  looking  at  persons  assembled  at 
the  side  of  the  street,  and  for  that  reason 
failed  to  see  the  plaintiff  In  time  to  stop  the 
car.  and  as  no  question  of  contributory  neg- 
ligence arose,  the  case  could  not  have  been 
withdrawn  from  the  jury.  It  was  not  error 
to  refuse  the  instruction  asked  as  to  the 
speed  of  the  car.  There  was  testimony  that 
the  car  was  running  very  rapidly  through  a 
crowded  thoroughfare.  The  Instruction  on 
the  subject  in  the  general  charge  was  highly 
favorable  to  the  defendant.  In  Ylngst  v. 
Railway  Co.,  167  Pa.  St.  438,  31  AtL  687,  re- 
lied on  by  the  appellant,  the  Injury  resulted 
from  the  frightening  of  the  plaintiff's  horse; 
and  one  of  the  questions  raised  was  whether 
the  railway  company  was  negligent  in  run- 
ning its  cars  at  excessive  speed,  and  it  was 
held  that  there  was  no  evidence  of  excessive 
speed.  The  circumstances  of  the  two  cases 
are  not  alike,  and  the  degree  of  care  re- 
quired was  not  the  same.  In  one  case  the 
speed  of  the  car  was  wholly  unimportant, 
except  as  it  contributed  to  causes  which  pro- 
duced an  unexpected  result,— the  fright  of 
tbe  horse;  In  the  other  the  rate  of  speed  was 
of  primary  Importance,  as  indicating  the  de- 
gree of  control  which  the  motorman  exer- 


cised over  the  movements  of  the  car  in  a 
crowded  street,  and  when  in  a  position  de- 
manding a  high  degree  of  care.  The  Judg- 
ment Is  affirmed. 


COSGRAVE  v.  HAMMIL. 

(Supreme  Court  of  Pennsylvania.     Jan.  6, 

1896) 

Affidavit  or  Dbfbnse  —  Bet-Off  —  Stipulation 
in  Lbasb— Pdbchasb  op  Improvements. 

1.  When  the  grounds  set  up  in  the  affidavit 
of  defense  are  in  reduction  or  set-off  to  the  pay- 
ment sued  for,  the  averments  must  be  specific  as 
to  the  amounts  claimed  in  reduction,  so  that 
plaintiff  may,  if  he  choose,  elect  to  admit  them 
and  take  judgment  for  the  balance. 

2.  In  an  action  by  a  lessee  on  a  contract  by 
the  lessor  to  purchase  the  improvements  at  the 
end  of  the  term,  an  affidavit  of  defense  alleging 
plaintiffs'  failure  to  comply  with  covenants  in 
the  lease  requiring  him  to  pay  water  rents,  and 
prohibiting  subletting,  is  insufficient,  if  there  is 
no  averment  as  to  damages  resulting  from  such 
breach. 

3.  In  an  action  by  a  lessee  on  a  contract  by 
the  lessor  to  purchase  the  improvements  made 
by  tbe  former  at  tbe  end  of  the  term,  an  allega- 
tion in  the  affidavit  of  defense  that  plaintiff  fail- 
ed to  comply  with  a  stipulation  in  the  lease  that 
he  should  remove  a  certain  building  on  the  prem- 
ises to  an  adjoining  lot  is  insufficient,  in  the  ab- 
sence of  an  averment  that  such  stipulation  was 
an  essential  part  of  the  contract,  without  which 
the  lease  would  not  have  been  signed. 

4.  An  averment  in  the  affidavit  of  defense 
that  the  premises  were  to  be  yielded  up  in  good 
repair  by  plaintiff  lessee,  and  that,  on  the  con- 
trary, they  were  in  a  very  dilapidated  condi- 
tion, is  insufficient,  when  it  appears  from  the 
pleadings  that  the  premises,  when  leased,  were  a 
vacant  lot. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county. 

Action  by  Rev.  James  A.  Cosgrave,  trustee 
for  St.  James'  Roman  Catholic  Church,  against 
Catharine  ETammll,  on  a  stipulation  contained 
In  a  lease.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

George  P.  Hamilton,  for  appellant.  A.  V. 
D.  Watterson  and  A.  B.  Reld,  for  appellee. 

MITCHELL,  J.  The  grounds  set  up  in 
the  affidavit  of  defense  do  not  traverse  the 
obligation  declared  upon  In  the  statement, 
but  are  in  the  nature  of  confession  and  avoid- 
ance, in  reduction  or  set-off  to  the  payment 
sued  for.  In  such  cases  the  averments  must 
be  specific  as  to  the  amounts  claimed  in  re- 
duction, so  that  plaintiff  may,  if  he  choose, 
elect  to  admit  them  and  take  judgment  for 
the  balance.  Gould  v.  Bush,  13  Wkly.  Notes 
Cas.  20;  Watson  v.  Galloway,  1  Wkly  Notes 
Cas.  109.  In  this  respect  the  affidavit  is  en- 
tirely wanting.  The  first  ground  Is  a  gen- 
eral averment  of  failure  to  comply  with  the 
terms  of  the  lease,  with  no  specification  of 
the  particulars,  and  no  averment  of  damages. 
The  second  is  also  a  denial  of  compliance 
with  the  covenants  of  the  lease,  with  the 
specification  of  two  particulars:  (a)  Failure 
to  pay  water  rents,  to  the  extent  of  $25;  and 
(b)  subletting  without  consent.    The  first  was 
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allowed  by  the  court  In  reduction  of  the 
amount  of  judgment  given,  although  the  affi- 
davit was  only  that  the  rent  was  unpaid  "at 
the  time  of  the  njtices  and  demands,"  and 
not  at  the  time  of  suit  brought.  The  aver- 
ment as  to  subletting  without  consent  does 
not  allege  any  damages.  The  third  ground, 
that  at  the  time  of  making  the  lease  there 
was  a  collateral  agreement  to  remove  a  stable 
on  the  demised  premises  to  the  adjoining  lot, 
1b  subject  to  the  same  objection,  besides  lack- 
ing the  necessary  averment  that  the  agree- 
ment set  up  was  an  essential  part  of  the 
contract,  without  which  the  lease  would  not 
have  been  signed.  The  last  ground  of  de- 
fense is  that  the  premises  were  to  be  yielded 
up  in  as  good  repair  as  when  received,  and 
that,  on  the  contrary,  the  same  were  in  a 
very  dilapidated  condition,  had  been  allowed 
to  become  so  with  intent  to  defraud  the  de- 
fendant, and  that  to  put  them  in  good  and 
sufficient  repair  will  require  the  expenditure 
of  $620.  This,  In  spite  of  its  vagueness  and 
generality,  would  have  some  plausibility, 
were  it  not  for  the  fact  that  appears  in  the 
pleadings,  that  the  premises,  when  leased, 
were  a  vacant  lot,  and  that  the  only  building 
on  it  was  to  be  thereafter  erected  by  the 
lessee,  of  a  size,  style,  cost,  and  subsequent 
use  entirely  in  his  own  discretion.  In  view 
of  this  fact,  the  affidavit  Is  simply  impudent. 
Judgment  affirmed. 


COLENBURG  et  al.  v.  VENTER. 

(Supreme  Court  of  Pennsylvania.     Jan.  6, 

1896.) 

Lien  of  Judgment— Scire  Facias. 

The  lien  of  a  judgment  existing  against  a 

decedent  at  the  time  of  his  death  need  not  be 

revived  every  five  years  as  against  his  heirs  and 

devisees. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county;   E.  H.  Stowe,  Judge. 

Case  stated  on  articles  of  agreement  for  the 
sale  of  a  lot  of  ground  between  Robert  J. 
Colenburg  and  others  and  Catherine  S.  Ven- 
ter. From  a  decree  for  plaintiffs,  defend- 
ant appeals.    Reversed. 

Joseph  Crown,  for  appellant  George  D. 
Riddle  and  Edmund  B.  Patterson,  for  ap- 
pellees. 

STERRETT,  C.  J.  The  facts  agreed  upon 
in  this  case  stated  bring  it  within  the  pro- 
visions of  the  act  of  February  24,  1834  (sec- 
tion 25)  which  declares:  "All  judgments, 
which  at  the  time  of  the  death  of  a  decedent 
shall  be  a  lien  on  his  real  estate,  shall  con- 
tinue to  bind  such  real  estate  during  the 
term  of  five  years  from  his  death,  although 
such  judgments  be  not  revived  by  scire  fa- 
cias or  otherwise  after  his  death;  and  such 
judgments  shall,  during  such  term,  rank  ac- 
cording to  their  priority  at  the  time  of  such 
death;  and  after  the  expiration  of  such  term, 
such  judgments  shall  not  continue  a  lien  on 


the  real  estate  of  such  decedent  as  against  a 
bona  fide  purchaser,  mortgagee  or  other 
judgment  creditor  of  such  decedent  unless 
revived  by  scire  facias  or  otherwise  accord- 
ing to  the  laws  regulating  the  revival  of 
judgments."  Purd.  Dig.  p.  503,  pi.  118.  The 
judgment  in  favor  of  John  R.  Large,  Esq., 
against  Mrs.  Drusadow,  the  then  owner  of 
the  lot  In  question,  was  entered  in  her  life- 
time, February  24,  1871,  and  on  June  2d  fol- 
lowing she  died  intestate,  seised  of  said  lot 
leaving  to  survive  her  a  husband,  since  de- 
ceased, and  heirs  at  law,  plaintiffs  in  this 
action,  who  have  ever  since  been  in  posses- 
sion of  the  premises.  More  than  10  years 
after  Mrs.  Drusadow's  death  a  scire  facias 
to  revive  and  continue  the  Hen  of  the  Large 
Judgment  was  issued  against  her  administra- 
trix, and  judgment  by  default  was  entered 
sec.  reg.  September  9,  1881.  Under  a  fieri 
facias  issued  on  this  revived  judgment  the 
lot  in  question  was  levied  on,  condemned, 
and  afterwards  sold  on  a  venditioni  exponas, 
and  in  June,  1882,  conveyed  by  the  sheriff 
to  John  F.  Large,  whose  deed  was  duly  re- 
corded. There  is  no  question  as  to  any  oth- 
er Intervening  purchaser,  mortgagee,  or 
creditor  of  said  decedent  or  any  of  her 
heirs.  It  does  not  appear  that  there  are  or 
were  any.  In  Shearer  v.  Brlnley,  76  Pa.  St 
300,  Mr.  Justice  Sharswood,  after  reviewing 
the  statutes  and  decisions  bearing  on  the 
subject,  concludes  thus:  "It  is  according- 
ly well  established  that  the  Hen  of  a  Judg- 
ment against  a  decedent  at  the  time  of  bis 
death,  as  against  his  heirs  and  devisees,  is 
without  limit,  and  needs  not  to  be  revived 
every  five  years  in  order  to  be  executed  at 
any  time  on  lands  still  held  by  them;"  and 
he  cites  in  support  thereof,  Fetterman  v. 
Murphy,  4  Watts,  424;  Brobst  v.  Bright  8 
Watts,  124;  Wells  v.  Baird,  3  Pa.  St  351; 
Konigmaker  v.  Brown,  14  Pa.  St.  269;  Au- 
rand's  Appeal,  34  Pa.  St  151;  Bindley's  Ap- 
peal, 69  Pa.  St.  295.  In  Aurand's  Appeal, 
supra,  It  was  held  that  the  Hen  of  a  judg- 
ment, though  not  revived  by  scire  facias 
within  five  years,  continues  against  the  lands 
of  the  debtor  in  the  hands  of  his  heirs  or 
devisees,  and  is  entitled  to  priority  of  pay- 
ment over  the  general  creditors  of  the  debt- 
or who  had  not  obtained  judgments  against 
him  in  his  lifetime;  that  the  act  of  April  4, 
1798,  restrained  the  Hen  of  a  judgment  to  a 
period  of  seven  (now  two)  years  only  in  favor 
of  purchasers  from  the  debtor  and  judg- 
ment creditors  in  his  lifetime,  but  left  it 
without  limit  against  every  one  else.  Again, 
In  Baxter  v.  Allen,  77  Pa.  St  468,  it  was  held 
that  a  Judgment  of  record  at  the  time  of  the 
defendant's  death,  though  not  then  a  lien  on 
his  land,  is  not  a  debt  whose  Uen  is  Umited 
to  five  years  from  his  decease,  unless  suit 
be  brought  according  to  the  twenty-fourth 
section  of  the  act  of  February  24,  1834.  In 
such  cases  suit  is  unnecessary,  because  the 
debt  is  already  in  judgment.  As  to  all  vol- 
unteers it  remains  unaffected  by  the  lapse  of 
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time,  until  the  presumption  of  payment 
arises.  Heirs  and  devisees  are  regarded  as 
mere  volunteers.  Shannon  v.  Newton,  132 
Pa.  St  381,  19  Atl.  138.  To  the  same  effect 
are  Middleton  v.  Middleton,  106  Pa.  St.  252, 
and  other  cases;  but  enough  has  been  said 
to  show  that  the  judgment  originally  ob- 
tained against  plaintiffs'  ancestor,  Mrs.  Drus- 
adow,  in  her  lifetime,  had  not  lost  its  lien 
on  the  lot  in  question,  and  that  it  was  un- 
necessary to  bring  in  her  heirs  by  scire 
facias,  as  it  would  have  been  had  there  been 
no  Judgment  against  Mrs.  Drusadow  in  her 
lifetime.  Upon  the  facts  as  presented,  the 
defendant  should  not  be  required  to  accept 
the  title  that  plaintiffs  offer  to  give  her.  To 
say  the  least  it  is  not  marketable.  Judg- 
ment reversed,  and  Judgment  1b  now  entered 
here  on  the  case  stated  in  favor  of  the  de- 
fendant 


BOROUGH  OF  BELTZHOOVER  v.  HEIRS 

OF  BELTZHOOVER. 

(Supreme  Court  of  Pennsylvania.     Jan.  13, 

1896.) 

Assessments  for   Improvements — Exemptions  — 

Appkauakcs  by  Defendant. 

1.  A  graveyard  is  not  exempt  from  special 
assessments  for  local  improvements. 

2.  An  assessment  may  be  made  under  Act 
May  16,  1891,  fci  an  improvement  made  under 
an  ordinance  passed  under  Act  April  23,  1889. 

3.  Want  of  legal  service  of  a  scire  facias  is- 
sued on  a  lien  for  street  assessments  is  cured  by 
the  entry  of  a  general  appearance  for  the  de- 
fendants. 

Appeal  from  court  of  common  pleas,  Al- 
legheny county. 

Scire  facias  by  the  borough  of  Beltzhoover 
against  the  heirs  of  Jacob  Beltzhoover  to  en- 
force a  lien  for  grading  and  paving.  From 
a  Judgment  for  plaintiff,  defendants  appeal. 
Affirmed. 

Davis  &  Magee,  for  appellants.  Frank  M. 
McKelvey,  for  appellee. 

GREEN,  J.  In  the  case  of  Sewickley  M. 
E.  Church's  Appeal,  165  Pa.  St.  475,  30  Atl. 
1007,  we  decided  that  church  property  was 
not  exempted  from  liability  to  pay  assess- 
ments for  local  improvements.  We  held  that 
such  special  assessments  were  not  general 
taxation,  and  therefore  did  not  come  within 
the  operation  of  the  constitutional  exemp- 
tions from  taxation  of  churches  and  other 
properties  designated.  Again,  in  the  case  of 
City  of  New  Castle  v.  Stone  Church  Grave- 
yard (recently  decided,  but  not  yet  officially 
reported)  33  Atl.  236.  we  held  that  a  grave- 
yard was  not  exempt  from  such  assessments, 
for  the  same  reasons  expressed  in  the  deci- 
sion of  the  former  case.  The  present  is  the 
case  of  a  graveyard,  and,  of  course,  comes 
within  both  the  foregoing  decisions. 

There  is  no  force  in  the  objection  that  the 
ordinance  under  which  the  Improvement 
was  made  was  passed  under  the  act  of  1889, 
and  therefore  no  assessment  could  have  been 


made  under  the  act  of  1891.  This  question 
was  settled  by  our  decision  in  the  case  of 
Hand  v.  Fellows,  148  Pa.  St.  456,  23  Atl. 
1126,  and  in  Frederick  Street  and  Hanover 
Borough's  Appeal,  150  Pa.  St.  202,  24  Atl. 
6«9. 

The  fourth  and  fifth  assignments  are  not 
sustained,  because  there  was  a  general  ap- 
pearance for  all  the  defendants,  and  a  gen- 
eral affidavit  of  defense  for  all.  The  objec- 
tion that  there  could  be  no  proceeding 
against  the  heirs  of  Jacob  Beltzhoover  with- 
out naming  them  is  answered  by  the  decision 
of  this  court  in  Wistar  v.  City  of  Phila- 
delphia, 86  Pa.  St.  215,  and  Northern  Liber- 
ties v.  Coates*  Heirs,  15  Pa.  St.  245.  The 
assignments  of  error  are  not  sustained. 
Judgment  affirmed. 


KRAEMER  v.  GUARANTEE  TRUST  & 

SAFE-DEPOSIT  CO. 
(Supreme  Court  of  Pennsylvania.     Feb.  3, 
1896.) 
Appeal  from  Superior  Court. 
A  justice  of  the  supreme  court  should  not 
allow  an  appeal  from  a  judgment  of  the  superior 
court,  under  the   act  creating  the  latter   court, 
when  the  question  involved  is  merely  the  con- 
struction or  words  in  a  will,  which  is  of  inter- 
est only  to  the  parties  to  the  suit. 

Action  by  Josephine  M.  Kraemer  against 
the  Guarantee  Trust  &  Safe-Deposit  Com- 
pany. On  petition  by  Elizabeth  Kitchenrnan; 
intervener,  for  the  allowance  of  an  appeal 
from  the  Judgment  of  the  superior  court  Re- 
fused. 

MITCHELL,  J.  By  section  7  of  the  act  es- 
tablishing the  superior  court,  it  Is  provided 
that  that  court  "shall  have  exclusive  and  final 
appellate  jurisdiction"  in  the  classes  of  cases 
named.  In  a  subsequent  clause  of  the  same 
section,  it  is  provided  that,  "nevertheless  In 
any  action  or  proceeding  whatever  above  com- 
mitted to  the  final  and  exclusive  decision  of 
the  same  court,  there  may  still  be  an  appeal 
from  its  judgment  to  the  supreme  court"  in 
certain  cases,  one  class  of  which  is  where 
the  appeal  Is  "specially  allowed  by  the  supe- 
rior court  itself,  or  by  any  one  justice  of  the 
supreme  court."  The  conditions  under  which 
the  appeal  may  be  allowed  by  the  superior 
court  itself  are  prescribed  In  section  10.  The 
authority  of  the  justices  of  the  supreme  court 
to  allow  special  appeals  is  not  limited,  but  ft 
is  apparent,  from  the  general  scheme  of  the 
act,  that  it  Is  Intended  to  be  exceptional,  and 
based  on  considerations  other  than  the  mere 
desire  or  Interest  of  the  particular  parties. 
The  most  obvious  of  such  considerations  are 
the  bearing  of  the  question  on  public  inter- 
ests or  rights,  the  importance  of  the  decision 
as  a  precedent  in  frequently  occurring  litiga- 
tion, diversity  of  opinions  in  other  courts,  and 
consequent  desirability  of  a  final  determina- 
tion, and,  generally,  the  preservation  of  uni- 
formity in  the  application  of  legal  principles. 
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Unless  these  or  similar  considerations  sug- 
gest a  review  by  this  court,  the  final  and  con- 
clusive character  of  the  judgments  of  the  su- 
perior court  ought  not  to  be  questioned,  or 
In  any  way  trenched  upon.  The  principles 
upon  which  the  supreme  court  of  the  United 
States  exercises  an  almost  identical  authority 
to  order  special  certification  of  cases  from 
the  circuit  courts  of  appeals  are  thus  express- 
ed in  American  Const.  Co.  v.  Jacksonville,  T. 
&  K.  W.  Ry.  Co.,  148  U.  S.  372,  383,  13  Sup. 
Ct.  758:  "It  has  been  held  to  be  a  branch  of 
Its  Jurisdiction  which  should  be  exerciBed 
sparingly  and  with  great  caution,  and  only  in 
cases  of  peculiar  gravity  and  general  impor- 
tance, or  in  order  to  secure  uniformity  of  de- 
cision." Following  these  principles,  this 
court,  in  considering  applications  for  special 
allowance  of  appeals  from  the  judgments  of 
the  superior  court,  will  look  only  to  the  char- 
acter of  the  question  involved,  and  the  allow- 
ance or  refusal  of  the  appeal  must  not  be  tak- 
en as  an  indication  of  any  opinion  on  the  mer- 
its of  the  decision,  or  the  correctness  of  the 
application  of  legal  principles  in  the  particular 
case.  The  case  before  us  does  not  present 
any  of  the  features  necessary  to  justify  spe- 
cial review.  It  depends  entirely  on  the  con- 
struction of  the  will  of  Charles  W.  Kraemer. 
As  we  have  frequently  said,  such  cases  are 
usually  of  little  weight  as  precedents,  because 
different  testators  may  use  the  same  expres- 
sions under  different  circumstances  and  In 
different  connection,  with  entirely  different 
meaning.  The  present  case  is  no  exception 
to  this  general  rule.  It  raises  no  question 
which  is  of  Importance  to  any  but  the  parties 
immediately  interested.  A  special  appeal  is 
refused 


NEW  YORK  &  C.  GAS  COAL  CO.  v.  UNIT- 
ED  MINE  WORKERS'   ASS'N 
OF  AMERICA  et  al. 
(Supreme  Court  of  Pennsylvania.     Nov.  4, 
1895.) 
Preliminary  Injunction  —  Review  on  Appeal. 
On  appeal  from  a  decree  dissolving  a  pre- 
liminary injunction,  it  appeared  that  the  decree 
was  made  after  a  full  hearing,  but  that  no  find- 
ings of  fact  were  made  from  the  evidence,  and 
no  legal  conclusions  or  other  reasons  in  support 
of  the  decre?  were  placed  on  the  record  by  the 
court  below.     Held,  that  the  decree  should  be  set 
aside,  and  the  injunction  reinstated. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county;   J.  F.  Slagle,  Judge. 

Bill  by  the  New  York  &  Cleveland  Gas  Coal 
Company  against  the  United  Mine  Workers' 
Association  of  America  and  others.  From 
a  decree  dissolving  a  preliminary  injunc- 
tion, plaintiff  appeals.    Reversed. 

S.  Schoyer,  Jr..  S.  B.  Schoyer,  and  Wil- 
liam  Kaufman,  for  appellant. 

PER  CURIAM.  And  now,  to  wit,  Novem- 
ber 5.  1895,  the  above  appeal  from  a  decree 
dissolving  a  preliminary  Injunction  came  on 


to  be  heard  In  this  court;  and,  upon  exami- 
nation of  the  record,  and  hearing  the  argu- 
ment of  counsel,  it  was  made  to  appear  that 
the  decree  appealed  from  was  made  after  a 
full  hearing  of  the  parties  and  their  witness- 
es, but  that  no  findings  of  fact  have  been 
made  from  the  evidence,  and  no  legal  conclu- 
sions or  other  reasons  in  support  of  the  de- 
cree have  been  placed  on  the  record  by  the 
court  below.  It  is  now,  in  consideration  of 
the  premises,  ordered,  adjudged,  and  de- 
creed that  the  decree  so  appealed  from  be 
set  aside,  and  the  injunction  reinstated,  with 
same  force  and  effect  as  if  the  said  decree 
had  not  been  made.  It  is  further  ordered, 
adjudged,  and  decreed  that  the  record  be  re- 
mitted to  the  court  below,  that  the  said 
court  may  proceed  with  the  hearing  of  the 
said  motion  to  dissolve  said  injunction,  and 
place  the  findings  of  fact  and  law,  on  which 
any  further  order  in  regard  thereto  may  be 
made,  on  the  record. 


CHALFANT  v.  EDWARDS  et  aL 

(Supreme  Court  of  Pennsylvania.     Jan.  17, 

1896.) 

Special  Act — Regulation  of  Schools. 

1.  Since  the  common  schools  are  not  a  part 
of  the  municipal  mnchinery,  the  act  of  1895,  en- 
titled "An  act  to  establish  and  regulate  the  af- 
fairs of  school  districts  and  sub-school  districts 
in  cities  of  the  second  class."  is  a  local  and  a 
special  law,  in  violation  of  Const  art.  3,  §  7. 

2.  The  constitution  requiring  notice  of  the 
intention  to  apply  for  the  passage  of  a  local  law 
to  be  published  in  the  locality  where  the  matter 
or  thing  to  be  affected  is  situated,  the  act  of  18U.">. 
repealing  the  local  acts  of  1855  and  18«i9  relating 
to  the  schools  in  the  city  of  Pittsburg  is  invalid. 

Appeal  from  court  of  common  pleas,  Al- 
legheny county;  Ewing,  Judge. 

Bill  by  George  N.  Chalfant  against  A.  H. 
Edwards  and  others,  directors  of  Lincoln 
sub-school  district  in  the  city  of  Pittsburg, 
to  restrain  the  sale  of  certain  bonds.  From 
a  decree  for  plaintiff,  defendants  appeal  Re- 
versed. 

J.  McF.  Carpenter,  for  appellants.  Shiras 
&  Dickey  and  G.  N.  Chalfant,  for  appellee. 

WILLIAMS,  J.  The  common  school  sys- 
tem of  this  state  is  the  creature  of  the  school 
law  of  1854.  It  was  Intended  to  cover  the 
state,  to  be  administered  under  general  laws, 
and  to  be  fostered  and  sustained,  In  part  at 
least,  by  public  moneys  paid  out  of  the  state 
treasury.  The  scheme  contemplated  the  divi- 
sion of  the  state  Into  school  districts  upon 
the  line  of  existing  civil  divisions.  Each 
township,  borough,  and  city  was  made  a  sep- 
arate school  t"!strlct,  with  the  right  to  elect 
Us  own  board  of  school  directors.  In  cities 
divided  Into  wards,  each  ward  was  made  a 
subdistrict,  with  power  to  elect  a  board  of 
directors,  to  the  care  of  which  the  schools  and 
school  property  therein  were  committed,  sub- 
ject to  a  supervisory  control  by  a  central  or 
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city  board,  composed  of  one  member  from 
each  of  the  ward  board t-  within  the  city-  In 
the  city  of  Pittsburg,  this  general  system 
was  somewhat  modified  by  a  local  law  passed 
in  1855.  It  was  again  modified  by  another 
local  law  In  1869.  From  the  last  date,  1869, 
down  to  the  present  time,  the  schools  In  the 
several  districts  or  subdistricts  In  the  city  of 
Pittsburg  have  been  regulated  and  conducted 
in  accordance  with  the  law  as  It  then  stood. 
The  system  was  well  unJerstood,  was  easy 
of  management,  and  secured  to  the  people 
of  each  district  that  measure  of  local  con- 
trol over  the  schools  which  it  was  the  pur- 
pose of  the  general  law  of  1854  to  give.  In 
1S95  the  legislature  undertook  to  overturn 
this  system,  and  substitute  another  in  its 
stead.  For  this  purpose,  an  act  was  passed, 
entitled  "An  act  to  establish  and  regulate  the 
affairs  of  school  districts  and  sub-school  dis- 
tricts in  cities  of  the  second  class,  and  to  re- 
peal all  local  and  special  laws  inconsistent 
therewith."  The  draftsman  of  this  act 
seems  to  have  been  apprehensive  that  it 
might  not  be  held  effective  for. the  repeal  of 
the  local  acts  of  1855  and  1868,  which  were 
applicable,  not  to  cities  of  the  second  class, 
but  to  the  city  of  Pittsburg  by  name;  and  for 
this  reason,  no  doubt,  another  act  was  drawn, 
and  introduced  Into  the  legislature,  simul- 
taneously with  the  one  just  referred  to,  pro- 
viding only  for  the  repeal  of  the  two  ob- 
noxious local  laws,  those  of  1855  and  1869. 
These  bills  made  their  journey  through  both 
houses  pari  passu,  and  reached  the  executive, 
and  received  his  approval  upon  the  same 
day.  What  is  their  effect  upon  the  common 
school  system  of  Pittsburg?  The  court  be- 
low held  that  the  first  of  these  acts  was  un- 
constitutional and  void,  but  that  the  second 
or  repealing  act  was  valid.  This  led  to  the 
conclusion  that  the  old  system  was  effectual- 
ly overturned  and  that  no  new  one  had  been 
provided  to  take  Its  place,  and  it  left  the 
boards  of  school  directors  and  the  schools 
under  their  care  in  a  state  of  perplexity 
and  confusion,  calculated  to  impair,  if  not 
practically  to  destroy,  their  usefulness.  This 
appeal  brings  the  conclusions  of  the  learned 
judge  before  us  for  consideration. 

It  is  contended  that  he  was  in  error  in  hold- 
ins  the  act  that  provides  a  new  system  for 
cities  of  the  second  class  to  be  local,  and 
therefore  unconstitutional,  as  its  provisions 
include  all  the  members  of  the  class  of  cities 
to  which  it  relates.  It  is  true  that  the  classi- 
fication of  cities  was  upheld  in  Wheeler  v. 
City  of  Philadelphia,  77  Pa.  St.  338,  but  the 
object  of  classification  is  very  clearly  stated 
in  the  act  of  1874  that  provides  for  it.  It  is 
to  facilitate  municipal  government.  The 
common  school  system  of  this  state  rests  on 
the  general  law  of  1854.  It  is  largely  sup- 
ported by  state  appropriations,  and  is  under 
the  general  supervision  of  a  state  superin- 
tendent. School  directors  are  by  no  means 
municipal  officers.  They  are  not  invested 
with  any  of  the  municipal  powers,  nor  are 
v.33A.no.20~ 66$ 


they  charged  with  the  performance  of  mu- 
nicipal functions.  An  attempt  to  regulate  the 
affairs  of  school  districts  by  local  or  special 
laws  is  expressly  forbidden  by  the  constitu- 
tion, in  article  3,  §  7;  and,  until  the  common 
schools  can  be  regarded  as  a  part  of  the  mu- 
nicipal machinery,  necessary  for  the  govern- 
ment of  cities,  this  act,  which  relates  to  cities 
of  the  second  class,  must  be  treated  as  local  in 
its  character.  Many  efforts  have  been  made 
to  make  the  classification  of  cities  for  munic- 
ipal purposes  serve  as  a  warrant  for  local  leg- 
islation on  subjects havingno  possible  relation 
to  municipal  government,  but  this  court  has 
uniformly  refused  to  sanction  them.  In 
Davis  v.  Clark,  106  Pa.  St  377,  the  act  under 
consideration  attempted  to  regulate  mechan- 
ics' liens  with  reference  to  the  class  of  cities 
in  which  the  building  against  which  the  lien 
was  filed  might  be  located.  In  Scowden's  Ap- 
peal, 96  Pa.  St  422,  the  effort  was  to  fix  the 
place  at  which  sessions  of  the  several  courts 
should  be  held  for  the  trial  of  causes  in  coun- 
ties having  a  certain  number  of  cities  of  a 
given  class,  and  at  a  given  distance  from  the 
county  seat  In  Weinman  v.  Railway  Co., 
118  Pa.  St  192,  12  AtL  288  an  attempt  had 
been  made  to  regulate  street  railways  ac- 
cording to  the  classification  of  the  city  in 
which  they  might  happen  to  be  located.  In 
Re  Ruan  St.,  132  Pa.  St  257,  19  Atl.  219,  and 
in  Re  Wyoming  St,  137  Pa.  St  494,  21  AtL 
74,  the  manner  In  which  the  right  of  eminent 
domain  should  be  exercised,  and  the  power 
of  the  legislature  to  establish  a  different  sys- 
tem for  fixing  the  value  of  property  taken, 
in  different  classes  of  cities,  was  considered. 
The  right  of  the  legislature  to  provide  differ- 
ent modes  for  the  collection  of  school  and 
county  taxes  in  different  cities  has  been  un- 
der examination  in  many  cases.  In  every 
instance,  we  have  asserted  the  same  rule, 
saying  that  the  effect  of  classification  must 
not  be  carried  beyond  its  purpose,  as  declared 
in  the  original  classification  law,  and  that  a 
law  relating  to  any  other  subject  though 
embracing  all  the  cities  of  any  given  class, 
or  of  all  the  classes  into  which  cities  are 
divided,  is  local  and  unconstitutional,  if  the 
subject  be  one  upon  which  local  and  special 
legislation  is  forbidden.  The  regulation  of 
the  affairs  of  school  districts  Is  such  a  sub- 
ject. It  is  distinctly  named  in  the  list  of 
subjects  enumerated  in  the  seventh  section  of 
article  3,  upon  which  "the  general  assembly 
shall  not  pass  any  local  or  special  law."  The 
precise  point  was  under  consideration  in  Ap- 
peal of  City  of  Scranton  School  Dlst,  113 
Pa.  St  176,  6  Atl.  158,  and  we  there  held 
that  "U  an  act  regulating  the  affairs  •  *  * 
of  school  districts  either  produces,  or  may 
produce,  local  results,  it  offends  against  ar- 
ticle 3  of  the  constitution,  and  is  therefore 
void."  The  act  now  before  us  was  passed 
to  establish  a  local  system.  Its  results  were 
Intended  to  be  local,  and  only  local.  They 
can  by  no  possibility  be  anything  but  local. 
It  is  therefore  squarely  within  the  rule  laid 
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down  in  Appeal  of  City  of  Scranton  School 
Dist,  as  well  as  squarely  within  the  words  of 
the  constitutional  prohibition.  It  is  beyond 
the  power  of  the  legislature  to  enact,  and  ab- 
solutely void.  The  learned  judge  of  the  court 
below  was  right  in  his  conclusion  upon  this 
subject,  and  the  assignments  of  error  relat- 
ing to  this  question  are  overruled. 

We  come  now  to  consider  the  other  or  re- 
pealing act.  This  a  a  local  law,  passed  to  ef- 
fect the  repial  of  the  local  acts  of  1855  and 
1869.  Such  a  law  is  not  necessarily  within 
the  constitutional  prohibition.  To  hold  that 
It  was  would  make  the  road  to  uniformity 
much  more  difficult  than  was  intended.  The 
repeal  of  local  laws  is  ordinarily  made  to  open 
the  way  for  the  ope-ation  of  general  laws 
within  the  territory  from  which  the  local  law 
had  previously  excluded  them.  Still  it  Is  true 
that  such  a  law  is  local,  within  the  meaning 
of  section  7  of  article  3.  Particularly  is  this 
true  when  the  object  of  the  repealing  act  is, 
not  to  make  way  for  a  general  law,  but  for 
another  local  one.  In  such  case,  it  is  such 
a  local  law  as  the  constitution  declares  shall 
not  "be  passed  unless  notice  of  the  intention 
to  apply  therefor  s^iall  have  been  published 
in  the  locality  where  the  matter  or  thing  to 
be  affected  shall  be  situated."  It  is  conceded 
that  no  notice  of  an  intention  to  apply  for  the 
passage  of  a  law  repealing  the  local  acts  of 
1855  and  1869  was  ever  published  in  the  city 
of  Pittsburg.  If  this  fact  was  not  admitted, 
our  question  might  not  be  as  free  from  diffi- 
culty as  it  now  is.  It  is  admitted.  It  was 
so  treated  In  the  court  below.  We  have,  then, 
a  local  law  passed  to  repeal  one  local  law  in 
order  to  make  way  tor  another.  It  affects 
the  people  of  the  city  of  Pittsburg.  They 
have  a  right  tc  notice  of  the  intention  to  ap- 
ply for  It.  It  now  appears  that,  without  no- 
tice, the  parties  Interested  procured  the  pas- 
sage of  this  local  law,  In  plain  violation  of  the 
constitution.  If  it  appeared  that  this  ques- 
tion had  been  considered  by  the  legislature, 
and  that  body  had  decided  that  sufficient  no- 
tice had  been  given,  or  if  the  committee  to 
which  the  bill  was  referred  had  reported  that 
the  constitutional  requirement  as  to  notice 
had  been  complied  with,  we  might  feel  our- 
selves concluded  by  such  action.  But  there 
is  not  the  faintest  suggestion  to  be  found  any- 
where that  the  subject  of  notice  was  ever 
before  the  mind  of  the  legislature,  or  attract- 
ed the  attention  of  the  promoters  of  the  bill. 
If  we  should  hold  that,  as  a  general  rule,  in 
the  absence  of  any  recital  or  proof  upon  the 
subject,  notice  should  be  presumed,  yet  the 
presumption  cannot  prevail  when  it  is  a  con- 
ceded fact  in  the  case  that  no  notice  was  giv- 
en. The  only  question,  then,  presented,  is 
over  the  validity  of  an  act  passed  in  the  face 
of  a  clear  and  positive  constitutional  prohibi- 
tion. The  learned  judge  of  the  court  below 
was  of  opinion  that,  as  the  form  and  manner 
of  publishing  notice  was  prescribed  by  the 
act  of  1874,  the  legislature  of  1895,  having 
equal  power  In  the  premises,  was  not  bound 


by  the  directions  of  its  predecessor,  but  miglit 
disregard  them  at  its  pleasure.     The  power 
of  the  legislature  to  repeal  the  act  of  1874  can- 
not be  doubted,  but  it  had  not  been  exercised. 
When  this  act  was  Introduced  into  the  legis- 
lature, and  when  it  ca-ne  up  on  its  final  pas- 
sage, the  act  of  1874  was  in  full  force,  and  the 
citizens  of  Pittsburg  had  a  right  to  rely  upon 
the  observance  of  its  provisions.     The  point 
made,  however,  does  not  relate  to  a  compli- 
ance with  the  forms  of  the  act  of  1674,  but 
with  the  substance  of  the  constitutional  pro- 
vision that  makes  notice  In  the- locality,  and 
by  publication,  an  indispensable  pre-requisite 
to  the  passage  of  a  local  law.     The  legisla- 
ture of  1895,  though  not  bound  by  the  direc- 
tions of  its  predecessor,  was  bound  by  the 
fundamental  law.  and  its  power  to  pass  the 
repealing  act  depended  on  compliance  with  its 
mandate.     We  cannot  agree,  therefore,  with 
the  learned  Judge  in  regard  to  the  validity  of 
the  repealing  act.     It  is  invalid.     The  acts  of 
1855  and  1869  are  In  full  force,  and  the  sys- 
tem of  schools,  school  districts,  and  school  di- 
rectors built  upon  them  in  the  city  of  Pitts- 
burg   has    undergone    no    change    whatever. 
The  decree  of  the  court  below  must  therefore 
be  reversed,  and  the  record  remitted,  in  or- 
der that  the  court  below  may  proceed  to  de- 
termine the  questions  before  it  as  though  the 
legislation  of  1895  relating  to  this  subject  had 
never  been  passed.     The  costs  of  this  appeal 
should  be  paid  by  Lincoln  school  district 


WOOSTER    r.  COOPER  et  al. 
(Court  of  Errors  and  Appeals  of  New  Jersey. 
March  9.  1896.) 
Will — Devise  of  Life  Estate. 
Where  a  testator  gives  an  estate  for  life 
only,  by  express  words,  and  annexes  to  it  sn  ab- 
solute power  of  disposal,   the  devisee   lakes  a 
life  estate  only,  and  not  a  fee;   and  this  rule  is 
applicable  to  bequests  of  personalty  as  well  as 
to  devises  of  realty. 
(Syllabus  by  th«  Court.) 
Appeal  from  court  of  chancery. 
Suit  by  Charles  I.  Wooster  against  William 
T.  Cooper  and  others.    Decree  for  defendants, 
and  plaintiff  appeals.     Affirmed. 

John  W.  Wescott  and  John  J.  Crandall,  for 
appellant.  William  Moore  and  James  Buch- 
anan, for  respondents. 

GUMMERE,  J.  Benjamin  D.  Cooper  died 
in  the  month  of  March,  1893,  having  made  his 
last  will  on  December  31,  1881,  by  which, 
among  other  things,  he  provided  as  follows: 
"1  order  and  direct  that  all  my  estate,  real, 
personal,  and  mixed,  shall  during  the  life  of 
my  beloved  wife,  Tacy  Cooper,  should  she 
survive  me,  pass  Into  her  hands,  and  be  sub- 
ject to  her  sole  management  and  control,  to 
keep  and  use  or  sell  and  dispose  of  the  same 
as  she  shall  see  fit;  and  my  executors  here- 
inafter named  shall  not,  during  said  time,  be 
responsible  therefor.  From  and  after  the 
death  of  my  wife,  should  she  survive  me. 
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otherwise  from  and  after  my  death,  all  my 
estate,  real,  personal,  and  mixed,  which  shall 
then  remain,  1  order  and  direct  my  executors 
hereinafter  named,  or  the  survivor  of  them, 
to  dispose  of,  as  soon  as  conveniently  may  be 
thereafter,  as  follows."  The  will  then  directs 
a  conversion  of  the  estate  into  cash,  and  the 
distribution  thereof  among  the  respondents  in 
this  case.  Testator's  wife,  Tacy,  survived 
him,  and,  under  the  terms  of  his  will,  took 
possession  and  control  of  his  entire  estate, 
real  and  personal,  and  continued  to  possess 
and  enjoy  the  same  until  her  death,  which  oc- 
curred February  24,  1894.  Testator's  wife 
made  no  disposition  of  any  portion  of  her 
husband's  estate  during  her  lifetime,  but 
she  left  a  will  in  and  by  which,  after  di- 
recting the  payment  of  her  debts  and  fu- 
neral expenses,  she  gave,  bequeathed,  and  de- 
vised all  her  property,  both  real  and  per- 
sonal, wherever  situate  and  whatever  the 
same  might  be,  to  her  nephew  Charles  1. 
Wooster,  the  appellant  in  this  case,  to  him 
and  his  heirs,  forever.  Under  this  last-men- 
tioned will,  the  appellant  claims  to  be  en- 
titled to  the  whole  of  the  estate  of  Benjamin 
D.  Cooper  which  was  in  the  possession  of 
his  wife.  Tacy,  at  her  death;  his  insistment 
being  that  she  was  the  absolute  owner  there- 
of by  the  terms  of  her  husband's  will,  be- 
cause there  was  coupled  with  the  devise  to 
her  an  absolute  and  unqualified  power  to 
dispose  of  the  estate.  The  vice  chan- 
cellor, by  the  decree  appealed  from,  over- 
ruled this  claim,  and  held  that,  by  the  will  of 
her  husband,  Tacy  Cooper  took  only  a  life  In- 
terest in  his  estate,  and  that  at  her  death  so 
much  of  it  as  had  not  been  disposed  of  by  her 
in  her  lifetime  went  to  her  husband's  lega- 
tees. 

I  agree  with  the  learned  vice  chancellor  in 
this  construction  of  the  will  of  Benjamin  D. 
Cooper.  It  gives  to  bis  wife,  by  express 
words,  a  life  estate  in  his  property,  and  then 
annexes  to  it  a  power  to  dispose  of  the  same 
without  qualification  or  limitation.  The  rule 
that  a  devise  of  an  estate  generally,  with  a 
power  to  dispose  of  the  same  absolutely  and 
without  limitation,  imports  such  dominion 
over  the  property  that  an  estate  in  fee  Is 
created,  and  that  a  devise  over  is  consequent- 
ly void,  has  one .  exception,  which  is  this: 
that  where  the  testator  gives  an  estate  for 
life  only,  by  certain  and  express  words,  and 
annexes  to  it  a  power  of  disposal,  the  dev- 
isee for  life  will  not  take  an  estate  In  fee. 
This  exception  was  recognized  and  enforced 
by  this  court  in  the  case  of  Downey  v.  Bor- 
den, 3«  N.  J.  Law.  460,  and  again  in  the 
case  of  Pratt  v.  Douglas,  38  N.  J.  Eq.  533; 
and  In  the  latter  case  It  was  declared  to  ap- 
ply to  bequests  of  personal  estate  as  well  as 
to  devises  of  realty.  These  cases  have  defi- 
nitely settled  the  law  on  this  subject  in  New 
Jersey,  and  the  propriety  of  the  rule  laid 
down  In  them  Is  no  longer  open  to  discussion. 
The  decree  of  the  court  of  chancery  should 
be  affirmed. 


TRAINER  v.  WOLFF. 

(Court  of  Errors  «iid  Appeals  of  New  Jersey. 
March  9.  1896.) 

TRB8PAS8 — ElEMPLART   DAMAGES. 

In  an  action  of  trespass,  where  the  in- 
jury is  inflicted  with  a  reckless  and  wanton  dis- 
regard of  the  rights  of  the  party  injured,  ex- 
emplary damages  may  be  recovered. 
(Syllabus  by  the  Court.) 

Error  to  circuit  court,  Hudson  county;  be- 
fore Justice  Lippincott 

Action  by  Mary  Trainer  against  Ernest 
Wolff.  From  the  judgment  plaintiff  brings 
error.   Reversed. 

James  F.  Minturn,  for  plaintiff  in  error. 
Collins  &  Corbln,  for  defendant  in  error. 

GUMMERE,  J.  The  plaintiff  in  error  was 
plaintiff  in  the  court  below,  and  brought  suit 
to  recover  damages  for  a  trespass  quare 
clausum  t regit.  Plaintiff  and  defendant  were 
the  owners  of  adjoining  houses  In  the  city  of 
Hoboken,  the  plaintiff's  house  being  one  story 
higher  than  that  of  the  defendant.  In  1893 
the  defendant  raised  his  house  an  additional 
story,  and,  for  the  purpose  of  doing  so,  re- 
moved the  weather  boards  from  that  por- 
tion of  the  plaintiff  s  house  which  was  higher 
than  his;  and  this  action  was  brought  to  re- 
cover damages  for  this  tortious  act  of  the  de- 
fendant It  was  a  disputed  question  at  the 
trial  whether  the  defendant,  before  remov- 
ing these  weather  boards  from  the  plaintiff's 
house,  had  obtained  her  permission  to  do 
so,  or  whether  he  did  it  without  her  permis- 
sion and  against  her  protest.  It  was  left  to 
the  jury  to  decide  this  question,  and  they 
determined  It  in  favor  of  the  plaintiff.  An- 
other question,  however,  which  the  plaintiff 
insisted  should  be  left  to  the  jury,  was  her 
right  to  exemplary  damages  in  case  the  jury 
'  should  conclude  that  the  defendant's  act  was 
not  only  unauthorized  by  her,  but  was  done 
in  the  face  of  her  protest.  The  trial  Judge, 
however,  refused  to  leave  that  question  to 
the  jury,  and  charged  them  that  the  circum- 
stances of  the  case  would  not  warrant  them 
in  awarding  punitive  or  exemplary  damages 
to  the  plaintiff.  This,  in  my  opinion,  was  er- 
roneous. If  the  jury  found  that  the  act  of  the 
defendant  was  a  willful  trespass,  it  was  their 
province  to  sny  whether  or  not  the  plaintiff 
should  have  exemplary  damages.  The  find- 
ing of  the  jury  established  the  fact  that  the 
act  was  done  with  a  wanton  and  reckless  dis- 
regard of  her  rights,  and  It  is  well  settled  that 
In  such  a  case  the  jury  are  not  confined,  in 
assessing  damages,  to  compensation,  but 
may  give  damages  as  a  punishment  to  the 
defendant.  The  cases  upon  this  subject  will 
be  found  collated  in  5  Am.  &  Eng.  Enc.  Law, 
p.  22.  By  the  action  of  the  trial  judge,  the 
plaintiff  was  deprived  of  her  right  to  have 
this  question  passed  upon  by  the  Jury,  and  for 
this  reason  the  judgment  of  the  court  should 
be  reversed,  and  a  venire  de  novo  issue. 
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STATE  (MATTHEWS,  Prosecutor)  t. 

KANKIN. 

(Supreme  Court  of  New  Jersey.     March  6, 

1896.) 

Practice  in  Civil  Casks- Trial  Docket— Waiver 

bt  appearance. 

1.  Under  Supp.  Revision,  p.  404,  art.  4.  §  15, 
when  an  appeal  to  the  court  of  common  pleas  Is 
taken  from  a  judgment  of  the  court  for  the  trial 
of  small  causes  within  five  days  prior  to  the  be- 
ginning of  the  next  term,  and  the  papers  are  not 
tiled  with  the  clerk  of  the  court  three  days  prior 
to  the  beginning  of  such  term,  the  appeal  can- 
not be  placed  on  the  list  for  trial  at  such  term, 
but  must  go  over,  and  be  put  on  the  list  for  trial 
at  the  next  term  thereafter. 

2.  The  party  ugainst  whom  the  judgment  is 
rendered  before  the  justice  of  the  peace  does 
not  waive  his  right  to  have  the  cause  go  over  to 
the  next  term  under  the  statute  by  appearing  at 
the  term  to  which  the  appeal  is  taken,  and  ob- 
jecting to  the  trial  at  that  time.  While  his  mo- 
tive may  be  only  that  of  delay,  yet  he  only  insists 
upon  the  rights  accorded  him  by  statute,  and  his 
appearance  for  that  purpose  is  no  waiver  of 
them. 

(Syllabup  by  the  Court.) 

Certiorari  to  court  of  common  pleas,  Essex 
county;  Judges  Kirkpatrick,  Schalk,  and  Led- 
witb. 

Certiorari  by  the  state  on  the  prosecution 
of  Charles  R.  Matthews  against  Joseph  Ran- 
kin.    Reversed. 

Argued  November  term,  1895,  before  GAR- 
RISOA  and  LIPPIN'COTT,  JJ. 

Ernest  P.  Kerr,  for  prosecutor.  Charles  b\ 
Light  hipe,  for  defendant. 

LIPPINCOTT,  J.  This  writ  brings  up  for 
review  a  judgment  of  the  court  of  common 
pleas  of  the  county  of  Essex  upon  appeal 
from  a  judgment  against  the  prosecutor  in 
the  court  for  the  trial  of  small  causes,  in 
which  the  defendant  was  the  plaintiff  be- 
low. The  summons  before  the  justice  was 
made  returnable  on  Saturday,  March  1(5, 
1890.  at  12  o'clock  in  the  afternoon.  The 
prosecutor  appeared  at  the  time  and  place 
mentioned  in  the  summons,  and  objected  to 
the  trial  of  the  cause  because  it  was  a  legal 
holiday,  and  that,  therefore,  the  prosecutor 
could  not  be  compelled  to  appear  on  the  trial 
of  a  cause  on  such  a  day.  The  justice  over- 
ruled the  objection,  and  the  prosecutor  tiled 
a  set-off  to  the  demand  of  the  defendant. 
The  cause  was  adjourned  for  one  week,  or 
to  Saturday,  March  23,  1895,  at  12  o'clock. 
On  this  adjourned  day  judgment  was  render- 
ed against  the  prosecutor  In  his  absence.  On 
March  30.  1895,  he  took  an  appeal  to  the  next 
term  of  the  court  of  common  pleas  of  the 
county  of  Essex,  which  commenced  on  April 
2,  1890.  The  papers  on  appeal  were  not  filed 
with  the  clerk  of  the  court  until  the  2d  day 
of  April,  or  the  first  day  of  the  term.  These 
facts  appear  by  the  return  to  the  writ  of  cer- 
tiorari upon  which  this  review  Is  sought.  On 
the  first  day  of  the  term  of  the  court  of  com- 
mon pleas  the  prosecutor  objected  to  the  trial 
of  the  cause  at  that  term  because  the  papers 


on  appeal  had  not  been  filed  within  three 
days  prior  to  the  term.  The  court  overruled 
this  objection,  and  fixed  the  11th  day  of  April 
for  the  trial,  proceeded  with  the  cause  on 
that  day,  and  rendered  Judgment  In  favor  of 
the  defendant  against  the  prosecutor.  Lay- 
ing aside  all  other  questions.  It  is  clear  that 
the  action  of  the  court  of  common  pleas  in 
proceeding  to  try  the  cause  and  render  judg- 
ment at  the  April  term  was  erroneous.  By 
Supp.  Revision,  p.  404,  art.  4,  i  15,  It  is  pro- 
vided that:  "All  appeals  from  justice  courts 
to  the  court  of  common  pleas  of  any  county 
In  this  state  shall  be  put  on  the  list  for  trial 
at  the  first  term  to  which  the  same  shall  be 
appealed;  provided,  however,  that  if  said  ap- 
peal is  taken  within  five  days  prior  to  the  be- 
ginning of  such  term,  and  if  the  papers  are 
not  filed  with  the  clerk  of  said  court,  three 
days  prior  to  the  beginning  of  such  term, 
then,  in  that  case,  said  appeal  to  be  put  on 
the  list  for  trial  at  the  next  term  thereafter." 
The  prosecutor  had  the  right  to  rely  upon 
this  statute,  that  this  cause  on  appeal  would 
not  be  placed  on  the  list  for  trial  at  the  April 
term.  It  went  over,  by  force  of  the  statute, 
until  the  September  term.  The  language  of 
the  statute  Is  clear  and  explicit  on  this  sub- 
ject Besides,  this  practice  has  been  judi- 
cially established.  State  v.  Foster,  44  N.  J. 
Law,  378-380;  Johnson  v.  O'Nett,  46  N.  J. 
Law,  510,  511.  The  trial  of  appeals  is  a 
purely  statutory  proceeding,  and  the  statute 
relating  to  them  must  be  followed,  and  the 
prosecutor  was  entitled  to  the  advantage  of 
the  procedure  established  by  the  statute  in 
taking  bis  appeal  and  in  the  trial  thereof, 
and  he  waived  none  of  his  rights  by  appear- 
ing and  objecting  to  the  trial  at  any  other 
time,  or  In  any  other  mode,  than  that  pro- 
vided by  law,  although  bis  motive  may  have 
been  solely  to  delay  the  trial  until  the  next 
term.  The  Judgment  of  the  court  of  com- 
mon pleas  must  be  reversed,  with  costs. 


GIBBS  et  al.  v.  CRAIG. 

(Court  ot  Errors  and  Appeals  of  New  Jersey. 

March  4,  1896.) 

Estoppel  is  Pais— Action  on  Contract— Meas- 
ure op  Damages — Bvidbnce. 

1.  Plaintiff  sold  defendant  two  lots,  and  de- 
livered to  him  a  deed  which  he  had  received  for 
one  of  them,  with  a  blank  for  the  name  of  the 
grantee,  and  a  deed  of  the  other,  in  which  there 
was  also  a  blank  for  the  name  of  the  grantee. 
Plaintiff  received  in  exchange  a  bond  of  a  cor- 

\  poration,  which  defendant  guarantied.  Defend- 
ant afterwards  sold  the  lots  to  plaintiffs  gran- 
tor, delivering  to  him  the  deed  which  plaintiff 
had  received  from  such  grantor,  with  the  blank 
for  the  name  of  the  grantee;  and  he  and  his 
wife  executing  a  deed  to  such  grantor  for  the 
other  lot  after  his  wife's  name  had  been  filled 
in  the  deed  executed  to  him  by  plaintiff.  Held, 
that  defendant  was  estopped  from  claiming  that 
there  was  no  consideration  for  his  guaranty  of 
such  bond,  whether  the  deeds  received  by  him 
from  plaintiff  were  valid  as  legal  conveyances  or 
not. 

2.  In  an  action  for  breach  of  guaranty  of  ■ 
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bond  purchased  by  plaintiff  from  defendant, 
plaintiff  claimed  that  the  bond  was  worthless, 
and  there  was  evidence  that  defendant  knew  the 
condition  of  the  corporation  at  the  time  of  the 
transfer  of  the  bond  to  plaintiff,  but  there  was  no 
evidence  of  the  value  of  the  bond  either  intrin- 
sically or  in  the  market  at  such  time.  Held,  that 
a  nonsuit  was  proper,  in  the  absence  of  any  claim 
by  plaintiff  in  the  trial  court  that  she  was  en- 
titled to  nominal  damages. 

Error  to  circuit  court,  Mercer  county,  be- 
fore Justice  Gummere. 

Action  by  Harrie  B.  Glbbs  and  Isabella 
Glbbs  against  Thomas  Craig  for  breach  of  a 
contract  of  guaranty  of  a  bond  received  by 
plaintiff  Isabella  In  exchange  for  land  sold 
defendant.  There  was  a  judgment  of  non- 
suit, and  plaintiffs  bring  error.     Affirmed. 

Barton  &  Dawes,  for  plaintiffs  in  error. 
William  M.  Lanning,  for  defendant  in  error. 

DEPUE,  J.  The  plaintiff  Isabella  Glbbs 
bought  two  lots  of  land,  designated  In  the 
case  as  Nos.  12  and  14,  of  Frank  M.  Lan- 
ning, and  received  from  him  two  deeds  of 
conveyance.  The  deed  for  No.  12  was  com- 
plete in  all  its  parts.  The  deed  for  No.  14 
was  executed  and  delivered  by  Lanning  with 
a  blank  for  the  name  of  the  grantee.  Mrs. 
Gibbs  subsequently  sold  the  two  lots  to 
Craig,  the  defendant,  and  took  as  payment 
a  bond  of  the  Postal  Telegraph  Company  for 
$1,000.  For  lot  No.  12  the  plaintiff  gave  de- 
fendant a  deed  executed  by  her,  with  a  blank 
for  the  name  of  the  grantee.  For  No.  14 
she  delivered  to  him  the  deed  she  got  of 
Lanning,  the  blank  for  the  grantee  not  hav- 
ing been  filled  in.  These  deeds  were  deliv- 
ered to  the  defendant  with  blanks  for  the 
grantees'  names,  at  the  defendant's  request, 
in  order  to  save  him  the  cost  of  having  the 
deeds  executed,  and  the  trouble  of  having 
new  deeds  made  out  in  case  be  sold  the  prop- 
erty. Afterwards  Craig  sold  the  two  lots  to 
Lanning,  the  grantor  of  the  plaintiff.  For 
lot  No.  14,  Craig  delivered  to  Lanning  the 
same  deed  that  Lanning  had  given  to  the 
plaintiff;  for  No.  12  he  gave  Lanning  a  deed 
executed  by  himself  and  wife,  the  blank  in 
the  deed  for  that  lot  having  been  filled  in 
with  the  name  of  Mrs.  Craig.  In  this  way 
the  title  for  the  two  lots,  such  as  it  Is,  got 
back  to  Lanning.  This  suit  was  brought  by 
the  plaintiff  to  recover  damages  upon  an  al- 
legation that,  at  the  time  the  conveyance  to 
him  was  made,  Craig,  in  consideration  there- 
of, promised  and  agreed  that  the  Postal  Tel- 
egraph Company  was  a  good  and  solvent  cor- 
poration, and  that  the  said  bond  was  worth 
$1,000,  and  was  selling  in  the  market  for 
that  sum.  At  the  trial  a  motion  to  nonsuit 
was  made,  at  the  close  of  the  plaintiffs'  case, 
on  two  grounds:  (1)  That  the  deeds  of  con- 
veyance given  by  the  plaintiffs  to  the  de- 
fendant were  void,  for  the  reason  that  no 
grantee  was  named  in  them,  and,  therefore, 
that  the  consideration  had  failed;  and  (2) 
that  there  was  not  sufficient  proof  of  dam- 
ages to  allow  the  case  to  go  to  the  jury.    The 


nonsuit  was  granted,  and  this  writ  of  error 
was  brought  to  review  that  judicial  action. 

By  the  common  law,  it  was  essential  to  the 
validity  of  a  deed  of  conveyance  that  the 
grantee  be  named  in  it  either  in  personam, 
or  be  designated  therein  so  as  to  identify 
the  grantee  by  distinguishing  such  grantee 
from  all  other  persons.  Consequently,  a  deed 
executed  and  delivered  with  a  blank  for  the 
name  of  the  grantee  was  void.  Shep.  Touch. 
53.  A  deed  with  a  blank  for  the  grantee 
was  Incomplete  and  imperfect.  Whether  au- 
thority to  fill  such  a  blank  may  be  Implied, 
or,  if  expressly  authorized,  authority  to  that 
end  may  be  conferred  by  parol,  are  ques- 
tions on  which  the  English  and  American 
cases  are  not  agreed.  4  Cruise,  Dig.  25 
(Greenleaf's  note  2);  Elph.  Interp.  .Deeds,  28; 
5  Eng.  Ruling  Cas.  140-183.  The  English 
courts  apply  this  doctrine  to  transfers  of 
shares  of  stock,  and  hold  that,  when  the  ar- 
ticles of  association  of  the  company  require 
transfers  by  deed,  a  transfer  under  seal  with 
a  blank  for  the  name  of  the  transferee  is  In- 
valid. Hibblewhlte  v.  McMorine,  6  Mees.  & 
W.  200;  Soclete  Generate,  etc.,  v.  Tramways 
Union  Co.,  14  Q.  B.  Div.  424.  In  this  state 
it  has  been  held  that  a  bond  Intended  to  be 
negotiable,  executed,  and  delivered  with  a 
blank  for  the  name  of  the  payee,  and  a 
transfer  of  stock  with  a  blank  for  the  name 
of  the  transferee,  were  good.  Boyd  v.  Ken- 
nedy, 38  N.  J.  Law,  146;  Bank  v.  McElrath, 
13  N.  J.  Eq.  24.  It  is  not  necessary  in  this 
case  to  discuss  the  validity  of  the  deeds  In 
question  as  legal  conveyances  of  the  lands. 
The  English  judges  hold  that  a  deed  execut- 
ed and  delivered  with  a  blank  for«tbe  name 
of  the  grantee  creates  an  equitable  estate, 
or  rather  confers  upon  the  purchaser  a  right 
to  go  into  equity  for  a  decree  to  perfect  the 
conveyance.  In  the  present  case  the  office 
of  the  deeds  was  simply  as  the  consideration 
for  the  defendant's  promise.  They  were  de- 
livered to  him  in  their  imperfect  condition, 
at  his  request  He  subsequently  sold  both 
lots  to  Lanning.  He  filled  In  the  blank  in 
one  deed  with  the  name  of  his  wife  as  gran- 
tee, and  united  with  ber  in  the  conveyance 
of  that  lot  to  Lanning,  and  for  the  other  lot 
delivered  back  to  Lanning  the  imperfect 
deed  Lanning  had  given  to  Mrs.  Glbbs. 
The  defendant  obtained  in  the  deal  exactly 
what  he  bargained  for.  There  was  no  fail- 
ure of  consideration.  If,  by  mistake,  the 
deeds  were  imperfect,  the  defendant  had  a 
remedy  by  requiring  the  plaintiff  to  perfect 
the  conveyance;  and,  having  disposed  of  the 
lots,  he  is  now  estopped  from  setting  up  a 
failure  of  the  consideration  on  which  his 
promise  was  made. 

The  other  ground  on  which  the  nonsuit 
was  applied  for  was  that  there  was  not  suffi- 
cient evidence  to  enable  the  jury  to  assess 
damages  for  a  breach  of  the  contract  of 
guaranty.  As  already  mentioned,  the  suit  is 
In  form  an  action  ex  contractu  for  a  breach 
of  contract.     The  breach  assigned  was  that 
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the  Postal  Telegraph  Company  was  Insol- 
vent, whereby  the  said  bond  was  worthless 
and  valueless,  and  the  damages  claimed 
were  the  $1,000,  the  consideration  agreed  on 
as  the  value  of  the  lots.  The  testimony  In 
behalf  of  the  plaintiff  was  that,  at  the  time 
of  the  exchange,  the  defendant  said  that  the 
company  at  that  time  was  in  bad  straits; 
that  its  wires  were  all  down,  and  that,  in 
consequence  of  the  great  expense  required 
to  repair  them,  the  company  was  unable  to 
meet  its  dividends;  but  that  the  bond  was 
worth  $1,000  in  the  market,  and  that  he 
would  guaranty  it  to  be  good;  that  in  the 
succeeding  August,  when  an  interest  coupon 
became  due,  the  plaintiff's  husband  applied 
to  the  defendant  to  get  the  address  of  the 
company,,  so  as  to  collect  the  Interest;  that 
the  defendant  said  that  was  useless,  and  it 
bad  been  a  defunct  company  for  years.  The 
testimony  was  that  nothing  bad  been  col- 
lected or  received  on  account  of  the  bond  or 
the  coupons;  and  there  was  also  testimony 
tending  to  show  that  the  defendant,  before 
this  deal  between  the  parties,  had  knowl- 
edge that  the  bonds  of  the  company  were 
not  merchantable  in  the  market.  It  also  ap- 
peared in  the  case  that  the  bond  In  ques- 
tion was  one  of  a  number  of  bonds  secured 
by  a  mortgage  made  by  the  company  to  the 
Farmers'  Loan  &  Trust  Company  of  New 
York  City.  To  furnish  the  evidence  neces- 
sary to  enable  the  Jury  to  estimate  the  plain- 
tiffs' damages  for  the  breach  of  the  contract 
of  guaranty,  the  plaintiffs  offered  in  evidence 
a  decree  for  the  foreclosure  of  the  mortgage, 
obtained  in  the  supreme  court  of  New  York. 
In  this  condition  of  the  evidence,  the  motion 
to  nonsuit  was  made  and  granted.  The 
damages  recoverable  for  the  breach  of  war- 
ranty are  compensation,  and  the  legal  meas- 
ure of  damages,  where  consequential  dam- 
ages are  not  recoverable,  as  applicable  to 
this  case,  consists  In  the  difference  between 
the  value  of  the  bond  and  the  sum  named 
as  its  value  in  the  defendant's  contract  of 
guaranty.  Sedg.  Dam.  287-201;  Rutan  v. 
Hinchman,  29  N.  J.  Law,  113;  Perrine  v. 
Serrell,  30  N.  J.  Law,  455:  Hinchman  v. 
Rutan,  31  N.  J.  Law,  496,  497.  Even  in  an 
action  in  tort  to  recover  damages  on  an  al- 
legation of  fraud  in  false  representations 
concerning  the  value  of  property  disposed  of 
by  means  of  such  fraud,  the  value  of  the 
interest  which  the  plaintiff  obtained  in  the 
transaction  and  retained  must  be  deducted 
from  the  damages  otherwise  recoverable. 
Crater  v.  BInnlnger,  33  N.  J.  Law,  513.  Of 
the  value  of  the  bond  in  question  at  the  time 
of  the  exchange,  either  intrinsically  or  in 
the  market,  there  was  no  evidence  whatever. 
Consequently,  In  the  condition  of  the  case 
when  the  nonsuit  was  granted,  the  jury 
could  not  have  applied  the  legal  rule  of  dam- 
ages to  the  facts  before  them.  If,  upon  this 
record,  merely  nominal  damages  might  have 
been  recovered,  the  attention  of  the  trial 
court  was  not  called  to  that  aspect  of  the 


case  by  the  plaintiffs'  counsel,  if,  indeed,  he 
would  have  been  satisfied  with  that  result. 

The  remaining  assignment  of  error  was 
upon  an  exception  excluding  testimony  of  a 
conversation  with  respect  to  property  the 
plaintiff's  mother  had  for  sale.  This  con- 
versation took  place  in  the  course  of  the  ne- 
gotiation between  the  parties  In  question. 
It  was  offered  as  part  of  the  res  gestae.  It 
is  now  insisted  that  this  testimony  was  com- 
petent, as  evidence  of  a  fraudulent  Intent  on 
the  part  of  the  defendant.  It  is  sufficient  to 
say  that,  as  the  offer  was  made,  the  testimo- 
ny was  properly  excluded  as  irrelevant. 

The  Judgment  should  be  affirmed. 


MAGOWAN  v.  BAIRD. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
March   6,  1896.) 

Chattel  Mortqaok — Validity  of  Affidavit. 
A  chattel  mortgage  bad  annexed  thereto 
an  affidavit  made  in  Pennsylvania  before  a  no- 
tary public  of  that  state,  but  the  jurat  did  not 
contain  a  recital  that  the  officer  taking  the  af- 
fidavit was  a  notary  public,  as  provided  for  in 
section  5  of  the  oaths  act  (Revision,  p.  740). 
Held,  that  the  mortgage  had  annexed  thereto  an 
affidavit,  within  the  meaning  of  section  4  of  the 
chattel  mortgage  act  (Supp.  Revision,  p.  491), 
and  waa  not  void,  as  to  the  creditors  of  the 
mortgagor,  for  lack  of  such  recital  in  the  jurat. 

(Syllabus  by  the  Court.) 

Appeal  from  court  of  chancery. 

Bill  by  Frank  A.  Magowan,  receiver, 
against  Anna  W.  Baird.  Decree  for  defend- 
ant, and  complainant  appeals.    Affirmed. 

G.  D.  W.  Vroom  and  James  Buchanan,  for 
appellant  Edwin  R.  Walker,  for  respond- 
ent. 

MAGIE,  J  Tnt  result  reached  In  this  case 
in  the  court  of  chancery  is  satisfactory,  but 
cannot,  in  my  judgment,  be  supported  upon 
the  ground  on  which  it  was  there  rested. 
The  contest  betwt-en  the  parties  related  to 
the  validity  of  a  chattel  mortgage.  Respond- 
ent Is  the  holder  of  the  mortgage,  which  was 
made  to  her  by  a  corporation.  The  corpora- 
tion afterwards  becoming  insolvent,  appel- 
lant was  appoinW  receiver.  His  contention 
is  that  the  mortgage  is  void  as  to  the  cred- 
itors of  the  corporation,  under  the  provisions 
of  section  4  of  the  chattel  mortgage  act  of 
1885  (Supp.  Re.-lsion,  p.  491),  which  express- 
ly pronounce  any  such  mortgage  (not  accom- 
panied by  immediate  delivery,  and  followed 
by  actual  anr1  continued  possession  of  the 
things  mortgaged)  to  be  absolutely  void 
against  creditors  of  the  mortgagor,  unless  the 
mortgage,  having  annexed  thereto  an  affi- 
davit or  afflrmatlen  made  and  subscribed  by 
the  holder,  and  stating  the  consideration  and 
the  amount  due  and  to  grow  due  thereon,  be 
recorded  as  required  in  the  following  section 
of  the  act.  As  the  chattels  of  the  corpora- 
tion covered  by  the  mortgage  did  not  pass 
into  the  possession  of  the  mortgagee,  the  va- 
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lidity  of  the  mortgage  depends  upon  the  com- 
pliance  of  the  mortgagee  with  the  provisions 
of  section  4,  above  set  forth.  The  only  lack 
of  compliance  with  those  provisions  claimed 
by  appellant  Is  that  the  affidavit  annexed  to 
the  mortgage,  and  which  was  taken  in  the 
state  of  Pennsylvania  before  a  notary  pub- 
lic, does  not  contain  In  its  Jurat  a  recital  that 
the  officer  taking  it  was  a  notary  public  of 
that  state.  Upon  that  sole  ground  it  is  con- 
tended (hat  respondent's  mortgage  had  not 
an  "affidavit  annexed,"  within  the  meaning 
of  the  act,  and  is  therefore  void  as  to  the 
creditors  represented  by  appellant. 

The  learned   >-ice  chancellor  who  tried  the 
cause  concluded  that  the  affidavit  was  de- 
fective in    the   respect    complained    of,  but 
maintained  the  right  of  the  court  to  supply 
its  deficiency  by  proof  of  the  official  char- 
acter of  the  officer  before  whom  it  had  been 
made.     Such    proof  was    received.    In    this 
conclusion  I  think  there  was  error;    for,  if 
respondent's  mortgage  did  not  have  annexed 
to  it  an  affidavit  complying  with  the  provi- 
sions of  section  4,  It  was,  by  express  enact- 
ment, absolutely  void,  as  against  creditors, 
and    no  court  could  supply   Its  defects,   or 
give  it  a  validity  which  it  did  not  originally 
possess.     But,  in  my  judgment,  respondent's 
mortgage  did  have  annexed  to  It  an  affidavit, 
witbln  the  meaning  of  those  provisions,  and 
complying  therewith.    To  comply  with  those 
provisions,   there  must  be  annexed   to   the 
mortgage  an  affidavit,—!,  e.  a  written  state- 
ment made  under  oath  before  some  person 
legally  empowered  to  administer  an  oath  and 
take  an  affidavit,— and  such  statement  must 
contain  the  particulars  required  by  sect)' 
4,  and  be  made  and  subscribed  by  the  hv 
An  examination  of  the  affidavit  In  "^p"*f 
discloses  that  It  is  in  exact  conipHftn*"8  w"b 
the  requirements  of  that  section,  unless  it 
was  made  before  a  person  not  legally  com- 
petent to  take  iCor.  If  made  before  such  a 
person,  his  taking  it  was  Ineffective  because, 
being  made  in  I  foreign  state,  he  failed I  to 
recite  his  official  character  In  the  Jurat,     me 
ehattel  mortgage  act  does  not  declare  before 
whom  such  afftaavits  may  be  taken.    To  as- 
certain  that.   '{e8ort  must  be  had  to  the  pro-  | 
visions  of  the*  ..Act  relative  to  oaths  and  am- 
davits"  (Revision  p.  740).    It  nas  been  stren-  | 
uously  argue'fa  tnat  a  notary  public  is  an  oi- 
licer  of  Inter 'ationai  authority,  and  that,  m 
addition  to  t'*l11G  functions  which  he  may  ad- 
mittedly exe-.J-cae  under  the  law  merchant,  ne 
Is  possessed  •  „f  power  to  take  affidavits  to  ue 
used  In  forei-**      COtintrles  and  In  other  states. 
There  are  ai5«  tn0ritie8  Justifying  such  conten- 
tion, which.  ••  /however,  does  not  commend  lt- 
«olf  to  my  •><udgment.    But  no  decisive  opin- 
ion need  b  *%  expressed  thereon.    For  it  tne 
oaths  act,  >  ^Cfore  cited,  does  not  confer  pow- 
er upon  not.*  «Ces  public  of  other  countries  and 
states  to  t*   »tke  affidavits  to  be  used  in  this 
state,  It  at  ln  *east  regulates  the  manner  of  tak- 
ing and  cer'e  Jttfylng  such  affidavits.    By  sec- 
tion 5  of  the**Y  oaths  act,  It  te  enacted  that  any 
io.i 


affidavit  required  to  be  taken  for  any  lawful 
purpose,  when  taken  out  of  this  state,  may 
be  taken   before  any   notary  public  of   the 
state  in  which  it  shall  be  taken.    Obviously, 
the  notary  public  who  took  respondent's  affi- 
davit  was  endowed   with  power  to  do  so; 
and  unless,  other  clauses  of  that  section,  here- 
after to  be  considered,  forbid,  his  jurat,  sub- 
scribed by  him  with  his  official  designation 
and  seal,  would,  prima   facie,  establish  his 
right.    The  conflict  in  this  case  occurs  over 
the  following  clause  of  section  5,  viz. :    "And 
a  recital  that  he  is  such  notary    *    •    •    ln 
the  Jurat  or  certificate  of  such    *    *    *   affi- 
davit and  his  official  designation  annexed  to 
his  signature  and  attested  under  his  official 
seal  shall  be  sufficient  proof  that  the  person 
before  whom  the  same  is  taken  is  such  no- 
tary," etc.    The  question  which  arises  upon 
this  clause  is  whether  it  was  intended  to 
Umlt  or  restrict  the  power  to  take  affidavits, 
previously  given  in  the  same  section,  and  to 
render  it  of  no  value  unless  the  affidavit  tak- 
en Is  accompanied  with  a  certain  jurat  or 
certificate.    I  am  aware  that  the  clause  has 
been   so  construed.     Sutherland  v.   Railwa 
Co.,  22  Fed.  356;    Minford  v.  Taylor^ 
J.  Law  J.  282.    But  I  am  nnableto^    „ 
such  an  Intent  in  the  clause-^*-*8*5    w  . - 
the    legislative    design,  th^eBlBnitwoul° 
singularly  ill  chosen.  J>T*  prohibition  or 
naturally  be  exprejitKen  ln  a  foreign  coun- 
the  use  of  affldjflotauthenticated  by  such  a 
try  or  state^jJcate.    But,  instead  of  a  pro- 
Jnrat  o^nis  sort,  the  clause  ln  question 
^ng^ares  ™j£  £££*£  d°oes 

alnary  jurat .and  ^^^ns,  ta    my 


effect. 


From    these    considerations, 
the    better    construction 


of    the 


judgment    the    ^  ^  recltal  of 

clause  is  tl-at  it  does  not  certlflcate 

official  character  in  the  jurat  but 

essential  to  the  vaUd ity  of  the  a  ^ 

permits  ^7^^  £  challenged,  wltb- 
proof  of  official  character  i  ^ 

out  the  «Pf  ^/^^TcommLlon  Issued 

!Vold^r^dirrrshS^^forevote 
to  affirm  the  decree  below. 


KEBON  v.  CASHMAN  et  al. 
(Co„rt  of  Chancery  ***  »•     J*n'  "' 

Lo80„?of  "5«i  ^xar*  was 

road  track  picked lup .  «  °ld   Bt£f had  swung  it 
something  was  tted,  and,  all to      ^  „f  th, 

%£&VX^^«-  la thi8 way rt 
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passed  from  one  to  another,  and,  finally,  while 
the  second  bo;  was  swinging  it,  it  broke  open, 
and  money  was  fonnd  therein,  all  then  exam- 
ining it  together.  Held  that,  efforts  to  find  the 
true  owner  having  been  unavailing,  the  money 
belonged  to  all  the  beys  in  common. 

Bill  of  Interpleader  by  John  Keron  against 
William  Cashman  and  others.  Decree  ad- 
vised. 


Fred  C.  Marsh,  for  complainant 
*  Iletfield,  for  defendants. 


Walter 


EMERY,  V.  C.    The  bill  In  this  case  is  filed 
by  the  stakeholder  or  custodian  of  lost  money, 
and  the  sum  In  his  hands,  amounting  to  near- 
ly $800,  has  been  paid  into  court,  to  abide  the 
decision  of  the  controversy  between  the  de- 
fendants as  to  their  respective  rights  in  the 
fund.     The  money  was  found  under  the  fol- 
lowing circumstances:   A  party  of  boys,  five  in 
number,  were  going  on  their  way  home  along 
a  railroad  track  in  the  city  of  Elizabeth.   The 
youngest  boy,  Crawford,  about  nine  years  of 
age,  being  ahead  of  the  others  on  the  railroad 
embankment,  picked  up  an  old  stocking,  tied 
at  both  ends,  and  in  which  something  was 
ji*  up.     Crawford  says  that,  after  picking 
~T*    stocking,  he  began  swinging  it,  and 
11  aWto>«n,  the  oldest  of  the  boys,  snatch- 
er  three  boys  »  nlm.     Cashman  and  the  oth- 
stocklng   down   ti^that  Crawford  threw  the 
tiien  Cashman  got  it,  aAankment,   and   that 
the  boys  with  it.     The  stoeamenced  beating 
one  boy  to  another  in  this  play  fiassed  from 

otwe^Pen  WWle  OM»««>an  was  be^lly  it 
other  boy  with  it,  and  it  was  then  nrsi  f-gn- 

s^svx  br  s*5  ««£ 

Sogt.r^d  *775  m  biUs-  «*•»*»  Borne  Sgl" 
cloths,  ribbons,  etc.     A  division  of  themone^ 

boys,  named  Pox,  who,  on  the 


the  time  the  stocking  burst  open,  In  actual 
use  by  all  the  defendants  as  a  plaything,  and 
for  the  purpose  of  play  only.  The  stocking 
Itself,  in  the  condition  in  which  it  was  fonnd. 
was  not,  in  my  view  of  the  evidence,  treated 
either  by  the  boy  who  first  picked  It  up  or 
by  any  of  the  others  as  an  article  over  which 
any  ownership  or  possession  was  intended  to 
be  asserted  for  the  purpose  of  examining  or 
appropriating  its  contents.  The  evidence  is 
conflicting  as  to  whether  the  boy  who  first 
picked  up  the  stocking  threw  it  away  again, 
or  whether  it  was  snatched  from  him  by  one 
of  the  older  boys.  The  weight  of  evidence 
is  that  it  was  thrown  away  by  him,  and  was 
then  picked  up  again  by  Cashman.  There  is 
no  sufficient  evidence  to  establish  that  Craw- 
ford retained  or  desired  to  retain  the  stock- 
ing for  the  purpose  of  examining,  or  that  it 
was  taken  from  him  for  that  purpose  by  the 
older,  Cashman.  When  Cashman  first  got 
the  stocking,  whether  by  picking  it  up  or  by 
snatching,  he  did  not  proceed  to  examine  it, 
but  commenced  the  play  with  it;  and  the  only 
intention  or  state  of  mind  in  any  of  the  boys 
in  relation  to  the  stocking  and  its  contents, 
as  found,  established  by  the  evidence,  in  my 
view,  is  that  the  stocking  was  treated  by  all 
of  them  only  as  a  plaything,  to  be  used  as 
such,  in  the  condition  it  was  when  found.  In 
the  course  of  the  play  with  it,  after  it  bad 
passed  from  one  hand  to  another,  and  while 
one  boy  was  beating  another  with  It,  the 
stocking  burst  open,  and  it  was  then  disclosed 
to  all  of  the  boys  that  the  stocking  contained 
money.  This  money  within  the  stocking  was 
therefore  the  lost  property,  and  as  to  this 
money  the  first  intention,  idea,  or  "state  of 
*.!nd,"  as  it  is  called  In  some  of  the  authori- 
ties, — .08e  on  thjs  discovery.  As  a  plaything, 
the  stooiung  with  its  contents  was  in  the 
common  possession  of  aU  the  boys;  and  inas- 
much as  the  discovery  ofthe  money  resulted 
from  the  use  of  the  stocking  M  a  Plaything, 
and  in  the  course  of  the  playi  the  money  must 
be  considered  as  being  found  V  M  ot  tbBm  m 
c^mnJon-  Had  the  stocking  b>en  like  a  pock- 
0.  i/inir   „_  _       .  ,  jor  contain- 


it  into  the  possession  of  the  complainS  2  £°*  »  ««■  ■^3?  nsl 

chief  of  police  of  Elizabeth,  to  discover  thf  JS*^00**  °f  "^  tne  eviderkce  established 

owner.     This  effort,  though  made™  Itb  £?  £**  ♦Crawte*  toe  «**  who*"*  P,cked  »P 

diligence,  has  failed;  and  CrWford having  ?"  %****'  ^^  "-  «  Wet  to  retain  it 

demanded  the   whole  sum,    "hS   the   oSef  tw*?*  PUrp0Se  of  e«mining  itf  contents-  °r 

boys    demanded    an    equal    division    oftte  ™    "  tad  been  8natched  from  |im  by  Cash- 


S5T,  ?  bas  been  Paid  Into  court  on  mB  I  £*«  anotber  "**•  fw  the  p"u^ 

te™ilHnter?ea<ler'  upon  woi<*  decree  oMn!     °~lPP"Prlat,n«  °*  content™ 

terpleader    has     been     made      The  

claims  are  set  up  by  the 


proven  lag  Crawford's  examining 


rv      ,     ,  -  -   —  "nswers  to  thTbm      X™*  ^>Baea8loa  0T  retention  oJ, 

Crawford  claiming  all,  and  the  oYher  bo™  KL?*?*0"1* ,ts  or,glnal  flnder,  L 
claiming  an  equal  division.  ys     P086  0(  examination,  might  per* 

Upon  consideration  of  the  evidence  in  this     fndf "1  M  tbe  legal  "finding"  0.1 
se,   1   reach   the   conclusion   thai   the  lost     v ?° T*  Wlth  other  ■rUcleTln  t] 


case, 


of  opening 
imself,  and 
,  I  think  the 
the  stocking 
'or  such  pur- 
ps  be  con- 
the  money 
e  stocking. 


™n^LJLhJCb  Ji  tbe  s«bject~of  the  'preset  I  sSir!™™!!!  1?  °°ne  ?'  °»  boyspi treated  the 


controversy  must  be  treated  as  legal)/  found     f^,When  U  waa  found  as  ar&ytning  bat 
while  In  the  common  possession  of  aU  the  d  *     Lf    ?     "*  °r  abandoned  article,  i  ft  am  of  the 

C  Ue~  '  0Pimon  that  the  money  within  tJWM  stocking 
must  be  treated  as  lost  property  ?tb  which  wai 
not  "found,"  in  a  legal  sense,  unt7di.il  °»e  stock- 
ing was  broken  open  during  thfca|e  play.     At 

Digitized  by  Li.OOQ IC 
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that  time,  and  when  so  found,  it  was  in  the 
possession  of  ail,  and  all  the  boys  are  there- 
fore equally  finders  of  the  money,  and  it  must 
be  equally  divided  between  them.  The  case 
is  most  peculiar  in  its  circumstances,  and  dif- 
fers from  any  of  the  cases  cited  by  counsel, 
bat  the  general  principles  to  be  applied  are 
stated  in  the  cases  cited  In  7  Am.  &  Eng.  Enc. 
Law,  p.  977,  and  notes.  In  Durfee  v.  Jones, 
11  R.  I.  588,  the  bailee  for  sale  of  a  safe,  while 
examining  it,  found  a  sum  of  lost  money  In- 
side the  casing,  and  was  held  entitled  to  re- 
tain it  against  the  owner  of  the  safe,  because 
the  owner  never  had  any  conscious  possession 
of  the  money.  All  of  the  cases  agree  that 
some  Intention  or  state  of  mind  with  refer- 
ence to  the  lost  property  is  an  essential  ele- 
ment to  constitute  a  legal  "finder"  of  such 
property,  and  the  peculiarity  of  the  present 
case  is  that  the  intention  or  state  of  mind 
necessary  to  constitute  the  finder  must  relate 
to  the  lost  money  Inclosed  within  a  lost  stock- 
ing, and  not  to  the  lost  stocking  itself,  in  the 
condition  when  first  found;  and,  under  the 
circumstances  established  by  the  evidence  in 
this  case,  the  finder  of  the  lost  stocking  was 
not,  by  reason  of  such  finding,  the  legal  finder 
of  the  lost  money  within  the  stocking.  A  de- 
cree will  therefore  be  advised  dividing  the 
money  equally  between  the  defendants. 


KIDD  et  al.  v.  HURLEY  et  aL 

(Court  of  Chancery  of  New  Jersey.     Feb.  27, 

1896.) 

Pbixcxpai.  axd  Bubxtt  —  Right  to  Securities  — 
Stat. 

1.  A  surety  is  entitled  to  the  benefit  of  all 
securities  which  the  creditor  holds  against  the 
principal,  as  indemnity  against  loss  by  reason  of 
his  suretyship.  The  surety's  right  in  this  re- 
spect may  be  modified  or  controlled  by  contract 
between  him  and  his  principal,  but  does  not  re- 
quire any  contract  for  its  support.  It  is  a  right 
which  results  from  the  relation  of  surety  and 
principal,  independent  of  contract,  and  is  found- 
ed on  the  principle  of  natural  justice,  of  placing 
the  charge  where,  in  equity,  it  belongs. 

2.  In  equity,  relief  will  be  afforded  to  a 
surety,  for  nit,  indemnity,  out  of  the  property  of 
the  principal,  where  the  equitable  rights  of  the 
surety  mar  ne  protected  without  prejudicing 
the  substantial  rights  of  the  creditor. 

3.  In  such  a  case,  in  a  suit  for  the  foreclo- 
sure of  a  mortgage  given  by  the  surety,  all  par- 
ties being  duly  before  the  court,  the  progress  of 
the  cause  may,  upon  equitable  terms,  be  stayed 
until  the  securities  of  the  principal  shall  be  first 
exhausted. 

(Syllabus  by  the  Court.) 

Bill  by  George  W.  Kldd  and  the  American 
Distributing  Company  against  John  R.  Hur- 
ley and  wife,  and  another,  to  foreclose  a 
mortgage.  Defendants  Hurley  file  excep- 
tions to  the  master's  report.  Sustained  In 
part,  and  in  part  overruled,  with  directions. 

On  the  13th  of  May,  1892,  Catharine  V.  Fur- 
ey,  a  dealer  In  liquors,  trading  under  the 
name  of  John  Furey  &  Co.,  was  largely  In- 
debted to  the  complainants,  and,  desiring 
them  to  give  her  credit  in  excess  of  $25,000,  In 
v. S3A.no.  20— 67 


pursuance  of  an  arrangement  with  them,  pro- 
cured John  R.  Hurley,  with  his  wife,  to  mort- 
gage property  in  the  city  of  Paterson,  which 
belonged  to  Hurley,  to  the  complainant 
George  W.  Kldd,  "for  the  purpose"  (using  the 
language  of  the  mortgage)  "of  securing  unto 
the  said  George  W.  Kldd,  his  heirs,  executors, 
administrators,  and  assigns,  the  payment  of 
any  sum  of  money,  not  exceeding  five  thou- 
sand dollars,  which  is  now,  or  may  hereafter 
be  or  become,  due  or  owing  from  the  said 
Catharine  V.  Furey  or  said  firm  to  the  said 
George  W.  Kldd,  and  after  the  payment  In 
full  of  such  sum,  not  exceeding  five  thou- 
sand dollars,  to  said  Kldd,  to  hold  the  said 
property  as  security  for  the  payment  to  said 
corporation  of  such  part  of  the  sum  not  ex- 
ceeding the  amount  which  may  remain  after 
deducting  from  said  five  thousand  dollars 
the  amount  paid  to  said  George  W.  Kidd  as 
aforesaid:  provided,  always,  that  these  pres- 
ents are  upon  the  express  condition  that  if 
the  said  parties  of  the  first  part,  or  the 
said  Catharine  V.  Furey,  their  or  either  of 
their  heirs,  executors,  or  administrators, 
shall  pay  or  cause  to  be  paid  at  any  time 
within  thirty  days  after  demand  made  upon 
the  said  Catharine  V.  Furey,  her  heirs  or  le- 
gal representatives,  five  thousand  dollars  of 
the  moneys  due  to  the  said  Kidd  and  to  said 
corporation,  with  interest,  or  If  the  aggre- 
gate indebtedness  of  said  Catharine  V.  Fur- 
ey, or  of  the  firm  of  John  Furey  &  Co.,  to  the 
said  Kidd  and  the  said  corporation,  shall  at 
any  time  be  reduced  to  the  sum  of  twenty- 
five  thousand  dollars  or  less,  then  these  pres- 
ents shall  be  void,  otherwise  of  full  force 
and  virtue."  The  complainants'  bill  seeks 
the  foreclosure  of  this  mortgage,  and  makes 
the  Hurleys  and  Mrs.  Furey  parties  defend- 
ant It  alleges  that  the  Indebtedness  of 
Catharine  V.  Furey  to  the  complainants  ag- 
gregates, and  that  since  the  giving  of  the 
mortgage  it  has  always  aggregated,  more 
than  $25,000.  Hurley  and  wife  have  answer- 
ed, admitting  the  allegations  of  the  bill,  save 
as  to  the  amounts  due  to  the  complainants 
since  the  giving  of  the  mortgage,  and,  as  to 
those  allegations,  submitting  to  the  proofs, 
when  produced.  Mrs.  Furey  has  not  an- 
swered. The  matter  thus  put  In  Issue  being 
a  proper  subject  of  reference  to  a  master,  it 
was  referred  to  one.  The  proofs  and  ad- 
missions before  the  master  show  that,  prior 
to  the  giving  of  the  Hurley  mortgage,  Mrs. 
Furey,  to  secure  the  complainants  the  first 
$25,000  of  her  indebtedness  to  them,  gave 
them  a  mortgage  upon  her  dwelling,  in  the 
city  of  New  York,  and  as  a  further  security 
for  her  entire  Indebtedness  to  them,  at  any 
time,  assigned  to  them  warehouse  certifi- 
cates for  75  barrels  of  whisky,  worth,  after 
the  complainants  paid  some  $2,910  for  tax 
upon  it  and  expenses  incidental  to  its  safe 
preservation,  from  $5,000  to  $5,500,  and  that 
the  aggregate  Indebtedness  to  the  complain- 
ants at  the  date  of  the  master's  report,  in- 
cluding  the   amount   expended   to   preserve 
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the  whisky,  was  upwards  of  $32,700.  Up- 
on these  facts  appearing,  the  defendants 
Hurley  insisted  before  the  master  that  their 
property  should  not  be  sold  before  the  ex- 
haustion of  the  mortgage  of  Mrs.  Furey  up- 
on her  dwelling,  and  the  whisky  pledged  for 
the  whole  indebtedness.  The  master  report- 
ed adversely  to  this  claim,  and  because  of 
such  report  the  exceptions  are  filed.  Upon 
the  hearing  of  the  exceptions  the  complain- 
ants and  answering  defendants  agreed  that 
the  question  so  raised  before  the  master 
should  be  heard  and  disposed  of  as  though 
properly  presented  by  the  pleadings,  and 
that  the  pleadings  be  hereafter  amended,  if 
need  be,  that  the  question  may  be  presented 
by  the  record 

William  B.  Gourley,  for  exceptants.  James 
P.  Northrop,  for  complainants. 

McGILL,  Ch.  (after  stating  the  facts).  The 
equity  insisted  upon  by  the  answering  de- 
fendants arises  from  the  circumstance  that 
the  debtor  has  given  the  complainants  secu- 
rity for  her  debt  to  them.  That  fact  does 
not  appear  by  the  bill,  and  hence  the  equity 
was  not  presented  when  Mrs.  Furey  was  call- 
ed upon  to  answer.  To  bind  her  now,  it 
should  be  alleged  by  cross  bill,  or  answer  by 
way  of  cross  bill,  so  that  she  may  have  her 
day  in  court. 

The  Indebtedness  consists  of  three  parts: 
$20,000  secured  by  the  mortgage  on  the 
dwelling  in  New  York,  $5,000  secured  by  the 
mortgage  in  question,  and  a  surplus  of  some 
$2,700.  The  whisky  is  pledged  as  security 
for  the  whole  indebtedness.  The  right  of 
the  creditors  is,  to  be  fully  paid  from  these 
three  sources.  At  the  same  time  the  answer- 
ing defendants,  as  sureties,  in  absence  of  a 
special  agreement  to  the  contrary  with  their 
principal,  are  entitled  to  the  benefit  of  her 
securities  held  by  the  complainants— after 
the  payment  of  the  complainants— as  indem- 
nity against  loss  by  reason  of  their  surety- 
ship. This  right  in  a  surety  is  one  which, 
in  the  language  of  Mr.  Justice  Depue  in  the 
opinion  of  the  court  of  errors  and  appeals  in 
Railroad  Co.  v.  Little,  41  N.  J.  Eq.  519,  7  Atl. 
356,  "results  from  the  relation  of  surety  and 
principal,  independent  of  contract,  and  is 
founded  upon  principle  of  natural  justice  of 
placing  the  charge  where,  in  equity,  it  be- 
longs." When,  then,  the  debt  is  paid  by  the 
surety,  he  will  be  entitled  to  be  subrogated 
to  all  the  properties  belonging  to  his  princi- 
pal which  the  creditor  holds  as  security  for 
the  debt,  in  order  that  be  may  indemnify 
himself  against  loss  under  his  suretyship. 
At  law  he  will  be  compelled  to  pay  the  debt, 
and  after  that  may  look  to  the  collaterals  of 
bis  principal  for  indemnity:  but  in  equity, 
which  does  more  exact  Justice  under  the  cir- 
cumstances of  the  given  case,  if  there  be  cir- 
cumstances from  which  it  appears,  directly 
or  by  reasonable  Inference,  that  substantial 
injury  or  prejudice  will  not  result  to  the 
creditor  by  the  enforcement  In  the  first  in- 


stance of  the  surety's  right  to  have  the  debt 
paid  from  his  principal's  property,  the  sure- 
ty may,  in  a  case  of  hardship  to  himself, 
compel  the  creditor  to  resort  to  the  securities 
in  the  creditor's  hands  or  under  his  control, 
the  property  of  the  principal,  in  satisfaction 
of  the  debt,  before  coming  upon  him.  Irick 
v.  Black,  17  N.  J.  Eq.  189,  195;  Railroad  Co. 
v.  Little,  supra.  In  the  present  case  the  tes- 
timony before  the  master  was  taken  between 
the  complainants  and  the  answering  defend- 
ants to  develop  whether  the  answering  de- 
fendants shall  have  the  relief  indicated;  and 
it  has  disclosed  a  situation  in  which  it  does 
not  appear,  and  is  not  to  be  inferred,  that  the 
enforcement  of  resort  to  the  principal's  secu- 
rities in  the  first  Instance  will  result  In  sub- 
stantial prejudice  to  the  complainants,  and 
in  which  it  does  appear  that  it  will  be  a  hard- 
ship to  the  answering  defendants  to  raise 
and  pay  $5,000,  a  large  portion  of  which  may 
not  be  ultimately  required  of  them.  But  it 
does  appear  that  in  any  event  part  of  the 
$5,000  must,  by  reason  of  the  insufficiency  of 
the  other  securities,  come  from  the  answer- 
ing defendants'  mortgage.  The  debt,  adding 
to  it,  for  the  purposes  of  the  following  cal- 
culation, the  amount  paid  for  the  preserva- 
tion of  the  whisky,  is  upwards  of  $32,700; 
and  it  is  a  simple  mathematical  proposition 
(assuming,  as  I  justly  may,  in  absence  of  all 
proof  to  the  contrary,  most  strongly  for  the 
sureties,  that  the  $25,000  mortgage  will  fully 
pay  $25,000  of  the  indebtedness)  that  up- 
wards of  $7,700  will  remain  to  be  satisfied 
out  of  the  whisky  and  the  mortgage  of  the 
answering  defendants,  and,  if  the  whisky 
be  worth  $5,000,  that  upwards  of  $2,700,  nec- 
essary to  the  satisfaction  of  the  debt,  must 
come  from  the  Hurley  mortgage.  This  being 
so  it  will  be  but  equitable  to  require  that 
such  sum  shall  be  paid  to  the  complainants, 
as  a  condition  precedent  to  any  stay  of  this 
suit  until  the  securities  of  the  debtor  shall  be 
exhausted.  But  even  this  relief  should  not 
be  afforded  until  Mrs.  Furey  shall  be  brought 
into  court  upon  this  issue.  The  court  should 
proceed  upon  sure  premises.  It  may  be  that 
by  some  agreement  with  the  sureties,  Mrs. 
Furey  has  the  right  to  have  their  liability 
exhausted  before  resort  is  had  to  her  securi- 
ties. In  short.  It  may  be  that  the  right 
claimed  does  not  in  fact  exist. 

The  order  of  reference  to  the  master  re- 
quired him  simply  to  report  the  amount  due 
upon  the  mortgage  of  the  answering  defend- 
ants, and  whether  the  mortgaged  premises 
should  be  sold  in  parcels  or  together.  The 
insistence  of  those  defendants  upon  a  right 
to  resort  to  their  principal's  securities  in  the 
first  Instance  does  not  show  that  $5,000  Is 
not  due  upon  their  mortgage,  and  such  equi- 
ty cannot  be  urged  upon  exception  to  the 
master's  ruling,  that  by  reporting  against  it 
he  has  failed  to  find  the  correct  amount  doe. 
It  was  not  referred  to  him  to  ascertain  and 
report  upon  the  merits  of  the  question  ar- 
gued under  the  exceptions.     I  find,  however, 
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that,  In  the  master's  calculation  of  the 
amount  due  upon  the  mortgage  in  the  suit, 
he  debited  the  complainants'  account  with 
their  expenditure  of  $2,910  in  preservation  of 
the  whisky.  It  is  obvious  that  the  answering 
defendants  cannot  be  charged  with  that  ex- 
penditure. That  charge  must  be  against  the 
security  it  protects,  and  is  only  to  be  taken 
into  the  general  account  if  the  whisky  is  to 
be  made  presently  available  to  the  answer- 
ing defendants,  in  reduction  of  that  which 
they  are  to  be  called  upon  to  pay.  I  have 
so  regarded  It  In  stating  the  equity  to  which 
they  are  entitled.  Upon  the  basis  of  disal- 
lowing that  charge  against  the  general  ac- 
count, the  amount  due  upon  the  mortgage 
here  in  foreclosure,  at  the  date  of  the  mas- 
ter's report,  was  $4,825.34,  Instead  of  $5,000. 
To  secure  this  small  reduction  the  exceptions 
are  well  taken. 

I  will  dispose  of  this  matter  in  this  way: 
If  the  answering  defendants  desire  to  amend 
their  answer  so  that,  by  way  of  cross  bill,  it 
will  claim  the  equity  above  discussed,  and 
bring  Mrs.  Furey,  with  the  complainants,  be- 
fore the  court  upon  it,  they  may  apply  to  do 
so  within  a  reasonable  time,  to  be  fixed  by 
the  order  hereon;  or,  If  Mrs.  Furey  will  con- 
sent to  an  order  staying  the  suit  until  her 
securities  shall  be  resorted  to,  I  will  so  stay 
the  suit,  upon  the  answering  defendants 
paying  to  the  complainants,  on  account  of 
their  claim  against  the  mortgage  herein,  the 
amount  which  will  remain  after  subtracting 
from  the  sum  of  $32,700  and  upwards,  found 
by  the  master,  $25,000  (amount  of  Furey 
mortgage),  and  $5,000  (estimated  value  of 
the  'whisky).  If  neither  of  these  courses 
Khali  be  pursued  I  will  make  the  usual  fore- 
closure decree,  and  direct  the  sale  of  the 
mortgaged  premises  to  raise  and  pay  $4,825.- 
•14.  with  Interest  from  the  date  of  the  mas- 
ter's report. 


TALLMAN  T.   WALLACK  et  al. 
(Court  of  Error*  and  Appeals  of  New  Jersey. 
March  2,  1896.) 
Foreclosure — Cross  Bill. 
On  a  bill   for  foreclosure,   a   defendant 
cannot  be  granted  affirmative  relief  in  the  ab- 
sence of  a  cross  bill. 

Appeal  from  court  of  chancery. 

Bill  by  Irene  C.  Tallman  against  Mary  D. 
AVallack  and  others  to  foreclose  a  mortgage. 
From  a  decree  dismissing  the  bill,  complain- 
ant appeals.    Affirmed. 

John  T.  Rosell  and  Frank  P.  McDermott, 
for  appellant.  Frederick  Parker,  for  re- 
spondents. 

BEASLEY,  C.  J.  The  bill  in  this  case  was 
exhibited  by  an  assignee  of  a  mortgage,  and 
it  was  dismissed  In  the  court  of  chancery  on 
the  ground  that  the  complainant  had  no  ti- 
tle to  the  instrument.  My  examination  of 
the  testimony  has  inclined  me  to  think  that 


this  mortgage,  in  equity,  should  be  held  to 
belong  to  the  defendant  Wallack,  as  the  sum 
secured  by  It  was,  In  all  probability,  de- 
ducted from  the  purchase  money  when  the 
mortgaged  premises  were  sold  But.  as  a 
cross  bill  has  not  been  put  in,  this  matter  is 
not  before  us.  It  is  enough  to  say  that  this 
court  concurs  in  the  conclusion  of  the  chan- 
cellor that  the  complainant  has  no  standing 
entitling  htm  to  call  for  a  foreclosure  In  this 
case.    Let  the  decree  be  affirmed. 


POST  v.  KIRKPATRICK. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

Match  2,  1896.) 

Whits — Bbbviub  bt  Publication. 

1.  On  a  bill  calling  for  a  personal  decree,  an 
order  for  prblication  of  the  usual  notice  to  non- 
resident defendants  is  not  objectionable,  even 
though  a  decree  cannot  be  taken  against  such 
defendants  if  they  fail  to  appear. 

2.  What  decree,  if  any,  can  be  made  against 
such  absent  defendants,  is  not  considered. 

(Syllabus  by  the  Court.) 

Appeal  from  court  of  chancery. 

Action  by  Andrew  Kirkpatrick,  receiver, 
against  Henry  A.  V.  Post.  Motion  to  dis- 
charge order  of  publication  denied  (32  Atl. 
267),  and  defendant  appeals.    Affirmed. 

R.  V.  Lindabury,  for  appellant.  Coult  & 
Howell,  for  respondent. 

BEASLEY,  C.  J.  The  purpose  of  the  re- 
ceiver In  filing  this  bill  was  to  call  to  ac- 
count, under  the  statute  of  this  state,  cer- 
tain of  the  directors  of  the  Insolvent  corpora- 
tion represented  by  him,  for  the  unlawful 
payment  of  dividends  out  of  the  capital  of 
the  company.  The  appellant  Is  one  of  the 
directors  thus  arraigned,  and,  as  be  is  a  non- 
resident, the  usual  order  of  publication  was 
taken,  directing  "that  the  said  absent  de- 
fendants do  appear,  plead,  demur,  or  answer 
to  the  complainant's  bill,  on  or  before,  etc., 
or  that,  in  default  thereof,  such  decree  be 
made  against  them  as  the  chancellor  shall 
think  equitable  and  Just."  On  petition  filed, 
the  appellant  was  permitted  to  come  In  and 
move  to  discharge  this  order  of  publication. 

On  the  motion  thus  authorized  coming  on 
to  be  beard  before  his  honor,  the  vice  chan- 
cellor. It  was  urged  In  behalf  of  the  appel- 
lant that  as  the  bill  sought  a  personal  de- 
cree against  him.  and  as  he  was  a  nonresi- 
dent, he  could  not  by  publication,  or  by  a 
notice  served  upon  him  out  of  the  state,  be 
subjected  to  the  jurisdiction  In  which  the 
suit  was  pending.  It  was  insisted  with 
great  force  and  much  learning  that  such  a 
course  of  law  was  inconsistent  with  funda- 
mental principles,  and,  as  It  was  not  "dun 
process  of  law,"  was  prohibited  by  the  four- 
teenth amendment  of  the  constitution  of  the 
United  States.  With  respect  to  this  argu- 
ment, this  court  agrees  with  the  vice  chan- 
cellor that  It  Is  not  relevant  to  the  motion  In 
question.     It  does  not  touch  the  questio 
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whether  a  notice  of  a  pending  suit  Is  proper 
or  not.  Indeed,  if  we  concede  the  principles 
propounded  by  counsel,  all  objections  to  the 
notice  seem  to  be  exploded.  Why  should 
the  appellant  object  to  a  notice  that  cannot 
be  followed  by  a  decree  against  him?  Plain- 
ly, it  is  not  to  be  assumed  that  the  court 
of  chancery  will  pronounce  a  decree  founded 
on  this  process  that  would  be  illegal  and  con- 
trary to  the  federal  constitution.  As  a  mere 
notice  to  the  appellant  of  the  pending  litiga- 
tion, thus  affording  him  an  opportunity  of 
coming  in  and  taking  part  in  it  if  he  sees 
fit,  it  cannot  be  a  subject  of  complaint,  as  It 
can  do  him  no  harm.  The  court,  therefore, 
does  not  feel  called  upon  to  speculate  with 
respect  to  the  force,  if  any.  that  would  be 
inherent  in  a  personal  decree  against  the  ap- 
pellant founded  on  this  proceeding  in  ques- 
tion. To  do  so  would  be— in  the  language 
of  an  old  report— "to  Jump  before  we  came 
to  the  stile."  All  that  is  at  present  decided 
Is  that  the  publication  of  this  notice  is  unob- 
jectionable, and  that  the  vice  chancellor 
rightly  refused  to  suppress  It.  Let  the  de- 
cree be  affirmed. 


HOBOKEN  PRINTING  &  PUBLISHING 
CO.  t.  KAHN. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
March  5,  1896.) 

For  majority  opinion,  see  33  Atl.  382. 

GARRISON,  J.  (dissenting).  If  Cook  v. 
Barkley,  2  N.  J.  Law,  150,  be  assumed  to 
stand  for  the  proposition  that  the  defendant 
In  a  libel  suit  may,  In  mitigation  of  dam- 
ages, show  that,  in  making  the  false  de- 
famatory statement,  he  was  engaged  in  the 
circulation  of  a  current  rumor,  and  if  it  be 
admitted  that  this  court  would  feel  bound  to 
adopt  this  exposition  of  the  law  of  libel 
where  the  publication  was  not  stated  to  be 
as  of  rumor,  the  ancient  decision  would  still 
be  devoid  of  any  possible  application  to  the 
case  in  hand.  No  question  of  the  existence 
of  rumors  or  of  their  repetition  is  in  any  as- 
pect before  this  court,  nor  was  any  such 
matter  asked  of  any  witness  In  the  court  be- 
low; nor  was  any  ruling  made  or  charge 
given  that  in  the  remotest  degree  tended  to 
raise  or  even  to  suggest  any  question  con- 
cerning the  currency  of  rumors,  or  the  ad- 
missibility or  effect  of  testimony  with  re- 
spect thereto. 

On  the  contrary,  the  case  was  this:  The 
defendant  was  the  proprietor  and  publisher 
of  a  newspaper  whose  editorial  agent,  Mc- 
Cauley,  accepted  the  story  about  the  plain- 
tiff from  Collins,  a  local  reporter.  Collins 
had  gotten  the  story  from  one  Woods.  At 
the  trial  the  defendant  was  permitted  to  put 
McCauley  on  the  stand,  to  testify  to  what 
Collins  told  him.  Then  Collins  was  allowed 
to  tell  what  he  said  to  McCauley,  and  that 


his  Informant  was  one  Woods.  Woods  was 
then  sworn,  and  asked  to  give  the  conver- 
sation between  Collins  and  himself  about 
the  plaintiff.  This  was  objected  to,  and  the 
ruling  of  the  court  sustaining  .the  objection 
to  this  line  of  proof  constitutes  the  sole  bill 
of  exceptions  upon  which  the  reversal  of  this 
Judgment  can  rest 

It  will  be  perceived  that  no  question  of 
common  rumor  arose  or  was  at  all  involved, 
but  that  the  contention  of  the  defendant  was 
that  if  Woods,  in  the  course  of  a  conversa- 
tion with  Collins,  communicated  to  him  the 
falsehood  against  the  plaintiff,  that  circum- 
stance would  be  relevant  testimony  in  miti- 
gation of  the  amount  of  damages  the  plain- 
tiff should  recover.  I  think  it  is  safe  to  say 
that  no  theory  can  be  suggested  upon  which 
this  proof  could  be  relevant  evidence,  and 
that  no  authority  for  its  admission  for  any 
purpose  by  any  court  can  anywhere  be 
found. 

The  course  pursued  by  the  trial  court  was, 
in  my  opinion,  entirely  free  from  legal  er- 
ror, and  the  resulting  Judgment  free  from 
any  reversible  imperfection. 

I  am  instructed  by  Justices  VAN  SYCKEL 
and  MAGIE  and  by  Judges  TALMAN  and 
SMITH  to  say  that  they  concur  in  the  views, 
expressed  in  this  memorandum. 


TRAVELERS'  INS.  CO.  OP  HARTFORD, 
CONN.,  v.  GRANT  et  aL 


(Court  of  Chancery  of  New  Jersey. 
1896.) 


March  2, 


Lirs  Insurance — Gift — Cojtfmot  o»  Laws. 

1.  A  policy  of  life  insurance  payable  to  "the 
legal  representatives  of  the  assured"  may  be 
made  the  subject  of  a  gift,  in  the  same  manner 
as  a  bond  or  other  moneyed  obligation,  with  the 
same  results. 

2.  Such  gift  may  be  effected  by.  the  mere  de- 
livery, without  assignment,  of  the  instrument, 
accompanied  by  such  verbal  or  written  words  as 
indicate  a  clear  intention  to  give,  and  its  sub- 
sequent retention  by  the  donee. 

3.  In  such  case  the  donee,  if  he  or  she  have 
an  interest  in  the  continuance  of  the  life  of  the 
assured,  will  be  entitled,  in  equity,  to  the  mon- 
ey due  upon  the  policy  at  its  maturity,  notwith- 
standing it  contains  a  clause  forbidding  any  as- 
signment except  with  the  consent  of  the  insurer. 
Such  prohibitory  clause  cannot  prevent  the  rest- 
ing of  an  equitable  interest  in  the  proceeds  of 
the  policy. 

4.  A  person  whose  domicile  was  originally 
in  New  Jersey,  and  who  had  a  wife  and  family 
residing  there,  acquired  a  domicile  in  Ohio,  ami 
died  there  insolvent  Letters  of  administration 
were  taken  out,  first  in  Ohio,  by  a  resident  there, 
and  later  by  bis  widow,  in  New  Jersey.  He  bad 
given  his  wife  a  policy  of  insurance  upon  his  life 
payable  to  his  legal  representative,  the  annual 
premium  upon  which  was  less  than  the  amount 
allowed  by  the  laws  of  Ohio  to  be  set  apart  an- 
nually in  l?fe  insurance  by  a  husband  for  tbe 
benefit  of  his  family.  Both  administrators 
brought  separate  suits  at  law  against  the  insur- 
ance company  upon  the  policy  so  given  to  the 
wife  and  in  her  possession,— one  in  Ohio,  the  oth- 
er in  New  Jersey.  The  insurance  company 
filed  a  bill  of  interpleader  in  the  chancery  court 
of  New  Jersey,  and  paid  the  money  into  court. 
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The  Ohio  administrator  appeared,  and  claimed 
the  fund  for  the  purpose  of  paying  the  Ohio  cred- 
itors. The  New  Jersey  administratrix  claimed 
it  aa  her  own  money,  after  paying  the  New  Jer- 
sey creditors  to  the  extent  of  premiums  paid  aft- 
er the  accrual  of  their  debts.  Held,  that  the 
Ohio  administrator  was  not  entitled  to  the  fund, 
bat  that  it  should  be  paid  to  the  New  Jersey 
claimant,  subject  to  the  rights  of  the  creditors. 

(Syllabus  by  the  Court.) 

Bill  of  Interpleader  by  the  Travelers'  In- 
surance Company  of  Hartford,  Connecticut, 
against  James  J.  Grant,  administrator  of 
Frank  E.  McNichols,  deceased,  and  another. 
Decree  withheld,  with  directions. 

This  Is  a  bill  of  interpleader.  The  contest- 
ing defendants  are,  on  the  one  part,  James  J. 
Grant,  administrator  c.  t.  a.  of  Frank  B.  Mc- 
Nicnols, deceased,  appointed  by  the  probate 
court  of  Stark  county,  Ohio,  January  17, 1894, 
and,  on  the  other  part,  Martha  E.  McNichols, 
individually  and  as  administratrix  of  said 
deceased,  who  was  her  husband,  by  letters 
issued  to  her  at  a  date  subsequent  to  Janu- 
ary 17,  1894,  by  the  orphans'  court  of  Cam- 
den county,  in  this  state.  The  subject  of 
the  contest  is  the  sum  of  $3,181.50,  paid  into 
court  by  complainant  as  the  amount  due  up- 
on two  policies  of  insurance  issued  by  it  up- 
on the  life  of  the  decedent,  and  to  recover 
which  a  suit  was  brought  in  au  Ohio  court 
by  the  defendant  Grant,  as  administrator, 
and,  later,  another  in  the  supreme  court  of 
New  Jersey  by  the  defendant  Martha  Mc- 
Nichols, as  administratrix.  The  decedent 
died  on  the  10th  of  January,  1894,  testate 
of  a  will  which  dealt  solely  with  the  pro- 
ceeds of  a  third  policy  of  insurance,  issued 
upon  his  life  by  another  company,  and  whol- 
ly intestate  as  to  all  other  property,  includ- 
ing, of  course,  the  policies  which  produced 
the  fund  here  In  controversy.  The  latter 
were,  from  shortly  after  the  time  of  their 
issuance,  In  the  possession  of  Mrs.  McNich- 
ols, the  defendant,  who  had  her  residence  In 
this  state.  She  sued  the  complainant  as  ad- 
ministratrix, but  claims  here  both  as  admin- 
istratrix and  In  her  individual  right,  as  donee 
of  her  husband,  the  deceased.  The  domicile 
of  birth  and  residence,  for  many  years,  of 
the  deceased,  was  in  New  Jersey.  He  mar- 
ried and  kept  house  here  for  many  years, 
with  his  wife  and  their  children,— four 
daughters,  still  living.  His  business  was 
that  of  a  contractor  for  public  works,  and 
he  followed  it  at  a  distance  from  his  home, 
and  finally  located  at  Canton,  Ohio,  and  ac- 
quired a  residence  and  voted  there  for  two 
or  three  years  before  his  death,  which  oc- 
curred there.  All  the  time,  however,  he 
maintained  his  wife  and  daughters  in  this 
state,  in  a  bouse  which  he  provided  for  them, 
and  visited  them  frequently.  The  first  poli- 
cy in  the  complainant  company  was  issued 
July  18,  1885,  for  $1,000,  subject  to  an  an- 
nual payment  of  $32.40,  and  declared  to  be 
payable  "to  the  legal  representatives  of  the 
assured,"  and  containing  a  provision  "that 
no  assignment  of  this  policy  shall  be  valid 


unless  made  In  writing,  indorsed  hereon,  and 
unless  a  copy  of  such  assignment  shall  be 
given  to  this  company  within  thirty  days  aft- 
er its  execution;  and  any  claim  against  this 
company  arising  under  this  policy  shall  be 
subject  to  proof  of  Interest.  It  is  also  agreed 
that  the  company  shall  not  be  held  responsi- 
ble for  the  validity  of  any  assignment."  The 
second  policy  was  issued  June  29,  1891,  for 
$2,000,  subject  to  an  annual  premium  of 
$79.30,  and  is  declared  to  be  payable  to  "his 
[McNichols']  legal  representatives  or  as- 
signs," and  contains  a  proviso  that  "no  as- 
signment hereof  will  be  noticed  by  this  com- 
pany unless  made  in  writing,  the  original  or 
a  copy  attached  hereto,  and  a  copy  furnished 
this  company  immediately  on  its  execution; 
but  this  company  will  not  be  held  responsi- 
ble for  its  validity."  These  policies  were, 
shortly  after  issuance,  sent  through  the  mail 
by  McNichols  to  his  wife,  with  a  letter  stat- 
ing, in  substance,  that  he  gave  them  to  her 
for  her  own  benefit  The  letter  which  ac- 
companied the  first  policy  has  been  lost,  but 
Its  contents  are  satisfactorily  proven  by  both 
Mrs.  McNichols  and  one  of  her  daughters. 
That  accompanying  the  second  policy  has 
.been  preserved,  and  reads  as  follows:  "Can- 
ton, Aug.  21st  91.  Dear  Old  Woman.  En- 
closed you  will  find  Policy  of  Travelers  Ins. 
Co.  on  my  Life  for  $2000.00  (two  thousand 
Dollars)  &  Receipt  for  first  year's  Premium. 
Also  Copy  of  letter  acknowledging  Receipt 
of  Payment  of  Premium  on  the  Policy  you 
now  have  the  Receipt  was  Lost  in  Transit 
by  Mail.  So  they  Send  me  copy  of  letter  in 
Duplucate  and  will  Send  me  Duplicate  Re- 
ceipt Soon  as  they  can  get  it  from  Home 
Officers.  Preserve  this  letter.  &  in  the  Event 
of  anything  Happening  to  me  you  would 
have  no  Trouble  In  Proving  your  Claim. 
This  Policy  is  Entended  for  you  alone.  Love 
to  all.  H.  &  P.  [meaning  "Husband  and 
Papa"]."  Creditors'  claims  to  a  small  amount 
for  debts  Incurred  in  this  state  have  been 
presented  to  the  administratrix  here,  and 
claims  for  debts  incurred  in  Ohio,  amount- 
ing to  about  $18,000,  have  been  presented  to 
the  Ohio  administrator,  and  allowed  by  him. 
The  assets  of  the  estate  in  Ohio,  including 
the  policy  of  life  Insurance  disposed  of  by 
the  will,  amount  to  from  $12,000  to  $15,000; 
showing  a  deficiency  sufficient  to  absorb  the 
whole  of  the  fund  in  court,  if  awarded  to 
the  defendant  Grant.  There  are  no  assets 
in  this  state  other  than  the  fund  here  in 
question.  No  proof  was  given  as  to  when 
any  of  the  Ohio  debts  originated.  A  part  of 
them  are  secured  by  a  mortgage  upon  lands 
owned  by  deceased,  and  which  form  a  part 
of  the  assets  above  mentioned.  A  statute  of 
Ohio  was  put  In  evidence  authorizing  a  debt- 
or to  invest  a  sum  not  exceeding  $150  per 
year  in  insurance  on  his  life  for  the  bene- 
fit of  bis  family. 

B.  F.  Haywood  Shreve,  for  Grant.  John  F. 
Harned  and  S.  C.  WoodhuU,  for  Mrs.  McNich- 
ols. 
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PITNEY.  V.  C.  (after  stating  the  facts).  A 
consideration  of  the  facts  shows  that  the  con- 
trolling question  in  the  case  is  whether  there 
was  an  effectual  gift  by  the  husband  to  the 
wife  of  the  policies  in  question,  which  entitles 
her,  as  against  the  next  of  kin  and  creditors, 
to  the  fund  in  court.  For  conceding,  as  I 
think  I  must  upon  the  evidence,  that  the 
domicile  of  the  decedent  was  in  Ohio,  yet  it 
was  not  contended  that  the  letters  of  admin- 
istration granted  In  this  state  to  the  widow 
were  void  for  want  of  power,  but  their  va- 
lidity was  conceded.  The  argument  was  that 
the  Ohio  administration  must  be  taken  as  the 
principal,  and  the  letters  granted  here  as  an- 
cillary merely.  But,  granting  this  subordi- 
nate position  to  Mrs.  McNlchols,  it  does  not 
follow  that  the  fund  must  be  awarded,  with- 
out question,  to  the  principal  administrator. 
The  policies  were  found  In  this  state  at  the 
decedent's  demise,  and  the  foreign  adminis- 
trator did  not  bring  suit  here  to  recover  their 
possession.  The  fund  Is  in  this  state.  The 
foreign  administrator  has  submitted  to  the  ju- 
risdiction of  tnis  court  The  next  of  kin  (as- 
suming that  the  laws  of  Ohio  designating 
who  shall  be  considered  the  next  of  kin  of  a 
decedent  correspond  with  our  own)  are  all- 
residents  of  this  state,  and  the  fund  is  claim- 
ed, as  against  the  next  of  kin  and  creditors, 
by  a  resident  of  this  state,  who  is  a  party  to 
the  suit,  and  has  submitted  her  claim  for  ad- 
judication in  this  court.  Under  these  circum- 
stances, I  think  this  court  ought  not  to  send 
this  claimant  and  the  next  of  kin  to  a  for- 
eign tribunal  to  litigate  over  the  fund.  The 
facts  of  the  case  are  similar,  In  the  main,  to 
those  under  consideration  in  Merrill  v.  Insur- 
ance Co.,  103  Mass.  245,  except  that  the  ques- 

.  tions  arose  there  upon  the  trial  of  the  suit 
at  law  brought  by  the  ancillary  administrator 
against  the  insurance  company  pending  the 
suit  first  brought  by  the  principal  adminis- 
trator in  the  court  of  bis  domicile,  and  the 
transfer  of  the  policy  was  In  pledge  to  se- 
cure a  debt  of  the  assured  of  less  amount, 
with  written  directions  by  the  assured  to  the 
pledgee  to  pay  the  surplus  to  the  heirs  of  the 
insured,  who  lived  in  Massachusetts.  It  was 
held,  after  full  consideration  of  the  rights  of 
the  principal  administrator,  that  the  ancil- 
lary administrator  was  entitled  to  recover. 
And  see  Story,  Confl.  Laws,  §  514  et  seq. 

This  brings  us  to  the  consideration  of  the 
question  of  the  validity  of  the  gift  It  seems 
to  be  well  settled  that  bonds  and  other  non- 
negotiable  obligations  for  payment  of  money 
may  be  the  subject  of  a  valid  gift,  and  that  a 
delivery  of  the  obligation  to  the  donee,  with- 
out written  assignment,  but  with  a  clearly- 
manifested  intention  to  make  a  gift,  is  suffi- 
cient to  satisfy  the  rule  requiring  delivery  of 
the  thing  given.  The  sensible  rule  Is  that  the 
delivery  must  be  such  a  tradition  as  the  na- 
ture of  the  subject  admits  of.  And  surely 
the  delivery  of  the  formal  writing  which  evi- 
dences the  debt  and  forms  the  foundation  of 

>   the  right  of  action  Is  the  be<rt  and  only  deliv- 


ery of  which  the  subject  is  capable.  Snell- 
grove  y.  Bally,  3  Atk.  214;  Duffleld  v.  Hicks, 
1  Dow.  &  C.  1,  1  Bligh  (N.  S.)  487,  on  appeal 
from  Duffleld  v.  Elwes,  1  Sim.  &  S.  239;  Veal 
v.  Veal,  27  Beav.  303,  6  Jur.  (N.  S.)  527,  1» 
Law  J.  Ch.  321;  Grover  v.  Grover,  24  Pick.*,. 
261.  ^The  same  has  been  decided  as  to  sav- 
ings bank  pass  books.  Tlllinghast  v.  Wheat-  "■ 
on,  8  R.  I.  536;  Camp's  Appeal,  36  Conn.  . 
88;  Sheedy  v.  Roach,  124  Mass.  472;  Bond 
v.  Bunting,  78  Pa.  St  210.  The  law  is  set- 
tled In  this  state,  as  to  promissory  notes, 
in  Corle  v.  Monkhouse,  50  N.  J.  Eq.  537,  25 
AtL  157,  at  pages  543,  544,  50  N.  J.  Eq.,  and 
page  157,  25  AtL,  by  the  late  Vice  Chan- 
cellor Van  Fleet  The  cases  cited  refer  to 
bonds  and  notes  not  payable  to  bearer,  and 
not  assigned  or  indorsed  by  the  donor.  In 
such  cases  it  is  held  that,  where  the  strict 
rules  of  the  common  law  prevent  the  donee 
from  suing  In  his  own  name  upon  the  unas- 
signed  instrument,  he  is  entitled  to  sue  in 
the  name  of  the  donor,  or  his  personal  rep- 
resentative, to  the  donee's  use.  See  Thornt. 
Gifts,  §  267  et  seq.  I  am  unable  to  per- 
ceive any  distinction  between  a  bond  or  prom- 
issory note  and  a  policy  of  life  insurance. 
Each  is  a  contractual  obligation  to  pay  money 
at  a  certain  time.  If  the  mere  delivery  of  a 
common  money  bond,  or  of  a  promissory  note 
not  payable  to  bearer,  without  assignment  of 
the  one  or  the  Indorsement  of  the  other,  but 
accompanied  with  words  of  gift,  is  sufficient 
to  entitle  the  donee,  as  against  the  donor  and 
his  representatives,  to  demand  and  receive 
the  money  from  the  obligor  or  promisor,  then 
I  am  unable  to  see  any  reason  why,  under 
like  circumstances,  the  donee  of  a  life  insur- 
ance policy  should  not  be  vested  with  like 
rights.  The  authorities  so  hold.  Witt  v. 
Amis,  1  Best  &  S.  109,  7  Jur.  (N.  S.)  499,  was 
an  action  of  trover  by  the  personal  represen- 
tative of  a  decedent  whose  life  had  been  Insur- 
ed, to  rocover  possession  of  the  policy  from 
the  defendant,  to  whom  she  had  given  it  by 
simple  tradition,  without  written  assignment 
but  accompanied  by  words  of  gift.  The  court 
of  queen's  bench,  after  consideration  by  Cock- 
burn,  C.  J.,  held  that  there  was  no  distinction 
between  a  bond  and  a  policy  of  insurance.  In 
this  respect,  and  gave  judgment  for  defend- 
ant. About  the  same  time  (but  whether  be- 
fore or  afterwards  does  not  clearly  appear)  a 
bill  was  filed  In  equity  to  perfect  the  gift,  and 
to  get  actual  possession  of  the  fund,  and  Lord 
Romllly  held  that  the  donee  of  the  policy  was 
entitled  to  the  money  due  upon  it.  Amis  v. 
Witt,  33  Beav.  619.  And  this  Is  the  Bettled 
law,  although  Lord  Cairns  afterwards,  in 
Rummens  v.  Hare  (1876)  1  Exch.  Dlv.  169,  In 
delivering  judgment  of  the  court  of  appeal  in 
a  case  like  Witt  v.  Amis,  said  that  the  right 
to  the  possession  of  tbe  policy  did  not  fully 
determine  the  right  to  the  moneys  due  upon 
It.  Such  remark  was  thrown  out  merely  to 
guard  against  prejudicing  any  equitable  rights 
in  the  fund  which  might  exist  In  other  per- 
sons, the  only  question  submitted  to  the  jury 
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ia  that  case  being  as  to  the  right  to  the  pos- 
session of  the  document.  The  distinction  be- 
tween the  ownership  of  a  policy  of  life  insur- 
ance, and  the  ownership  of  the  money  to  be 
paid  thereon  upon  its  maturity,  arose  out  of 
the  administration  of  the  English  bankrupt 
laws,  applied  to  a  policy  upon  the  life  of  a 
bankrupt  yet  living,  the  question  being  as  to 
what  chattels  were  "within  the  disposition  of 
the  bankrupt."  Gibson  v.  Overbury,  7  Mees. 
&  W.  665;  Green  v.  Ingham  (1867)  L.  R,  2  0. 
P.  526.  In  Phlpard  v.  Phipard,  55  Hun,  473, 
8  N.  Y.  Supp.  728,  an  executrix  collected  the 
money  due  on  a  policy  of  life  insurance  found 
among  the  testator's  papers,  to  which  was  at- 
tached a  paper  in  his  handwriting  declaring 
that  it  was  for  the  benefit  of  his  children, 
and  it  was  held  that  the  children  were  enti- 
tled to  recover  the  amount  from  the  executrix. 
In  Appeal  of  Madeira,  4  Atl.  808,  in  the  su- 
preme court  or  Pennsylvania,  the  question 
was  elaborately  argued  and  fully  considered; 
and  it  was  held  that  a  husband  could  effect- 
ually give  to  bis  wife,  by  parol,  without  as- 
signment, but  with  the  delivery  of  the  writ- 
ing, a  policy  on  his  own  life,  payable  to  his 
legal  representatives.  In  Janes  v.  Falk,  50 
N.  J.  Eq.  4C8,  26  Atl.  138,  our  own  court  of 
errors  and  appeals  held  that  a  person  holding 
a  policy  of  life  insurance  on  his  own  life  could 
pledge  it  as  security  for  a  debt  which  be 
owed  to  an  estate  of  which  he  was  an  execu- 
tor, by  simply  placing  it  among  the  papers  of 
the  estate  in  his  own  possession,  with  a  note 
or  memorandum  that  It  was  held  for  the  bene- 
fit of  the  estate.  The  contest  was  between 
a  judgment  creditor  of  the  deceased,  who  had 
procured  a  vesting  order  under  supplemental 
proceedings  during  his  lifetime,  and  the  rep- 
resentatives of  the  estate  to  which  the  de- 
ceased was  a  debtor.  There  was  In  that  case 
a  formal  assignment  of  the  policy  executed  by 
the  decedent  after  the  vesting  order  took  ef- 
fect, and  dated  back  to  precede  it;  but  the 
court  relied  only  upon  the  original  deposit  and 
memorandum,  and  not  upon  the  assignment. 
The  point  of  the  case,  for  present  purposes,  is 
that  the  policy  of  insurance  was  treated  as 
any  other  obligation.  Finally,  in  the, recent 
case  of  Logan  v.  Logan  (decided  without 
opinion)  in  the  prerogative  court  of  this 
state,  upon  appeal  from  the  Camden  orphans' 
court,  the  present  chancellor  has  substantial- 
ly decided  the  very  question.  There  the  wid- 
ow, who  was  administratrix,  had  already  col- 
lected the  money,  and  the  question  was 
whether  she  should  be  charged  with  It.  There 
being  satisfactory  proof  that  testator  had  giv- 
en and  delivered  the  policy  to  his  wife  in  his 
lifetime,  the  learned  chancellor  held  that  she 
should  not  be  charged  with  it  as  administra- 
trix. 

The  counsel  for  Mr.  Grant,  however,  rested 
his  elaborate  and  able  argument  mainly  upon 
the  ground  that  by  the  terms  of  these  pol- 
icies no  interest  could  vest  in  the  donee  un- 
less a  formal  assignment,  Indorsed  thereon, 
was  executed,  and  notice  given  to  the  in- 


surer. The  clauses  regulating  assignments 
are  not  the  same  in  both  policies.  That  in 
the  first  policy  is  much  more  rigorous  than 
that  in  the  other.  But  I  think  neither  can 
have  any  effect  upon  the  present  issue.  The 
contest,  so  far  as  the  complainant  Is  con- 
cerned, wae  not  between  assignor  and  as- 
signee, but  between  the  two  several  personal 
representatives,  deriving  authority  from  sep- 
arate Jurisdictions,  and  each  claiming  the 
money,  not  as  assignee,  but  as  personal  rep- 
resentative. The  only  defense  complainant 
could  have  to  either  was  that  Judgment  bad 
been  recovered  by  one,  and  the  money  paid. 
The  complainant,  being  thus  subject  to  two 
suits,  came  voluntarily  into  this  court,  and 
asked  to  be  discharged  from  all  liability,  up- 
on terms  of  paying  the  money  here.  This 
has  been  done.  The  foreign  administrator 
has  submitted  to  our  jurisdiction,  and  the 
question  to  be  determined  is,  which  of  these 
personal  representatives  shall  have  the  mon- 
ey? The  one  appointed  by  the  court  of  this 
state  claims  it  because  she  will  bold  it,  when 
received,  in  trust  for  herself,  after  paying 
certain  creditors  domiciled  here.  The  ques- 
tion was  raised  in  Merrill  v.  Insurance  Co., 
supra;  and  it  was  held  that  such  a  clause 
could  not  be  set  up  in  that  case,  which,  we 
have  seen,  is  similar  to  this.  To  the  same 
effect  is  Marcus  v.  Insurance  Co.,  68  N.  Y. 
625,  reversing  the  same  case  as  reported  In 
7  Hun,  5.  There  the  action  was  brought  by 
the  donee  without  assignment  against  the  in- 
surance  company,  and  recovery  was  had  not- 
withstanding a  restrictive  clause  against  as- 
signments. Counsel,  however,  relies  upon  the 
case  of  Stevens  v.  Warren,  101  Mass.  564. 
That  was  an  Interpleader  in  equity,  brought 
by  the  administrator,  who  had  collected  the 
money,  to  compel  the  next  of  kin  and  an 
assignee  of  the  policy  to  litigate  as  to  the 
right  to  the  fund.  The  policy  contained  a 
clause  like  that  in  the  first  policy  herein, 
and  the  assignee  had  no  interest  in  the  life 
of  the  assured.  The  court  based  its  decision 
against  the  assignee  mainly  on  the  ground  of 
public  policy,  It  being  the  rule  In  Massachu- 
setts "that  no  one  can  have  an  lnsunance 
upon  the  life  of  another  unless  he  has  an  in- 
terest in  the  continuance  of  that  life."  The 
court  said  that  the  purpose  of  the  clause 
found  In  the  policy  there  under  considera- 
tion was  to  guard  against  the  "Increased  risk 
of  speculating  life  insurance."  The  case  has 
no  application  here,  because— First,  the  wife 
had  an  undoubted  Interest  in  the  continuance 
and  prolongation  of  her  husband's  life;  and, 
second,  the  complainant  voluntarily  paid  the 
money  into  the  court  of  a  state  whose  courts 
have  not  adopted  the  policy  in  question,  viz. 
that  against  life  Insurance  in  favor  of  par- 
ties who  have  no  interest  In  the  prolongation 
of  the  life  of  the  assured.  The  authorities 
are  Insurance  Co.  v.  Johnson,  24  N.  J.  Law, 
576;  Martin  v.  Insurance  Co.,  38  N.  J.  Law,' 
140,  141;  De  Ronge  v.  Elliott,  23  N.  J.  Eq. 
491;  Vivar  v.  Supreme  Lodge,  52  N.  J.  Law. 
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455,  20  Atl.  30,  at  page  469,  52  N.  J.  Law, 
and  page  36,  20  Atl.    And  see,  upon  the  gen- 
eral subject,  Am.  Law  Reg.  &  Rev.,  Feb.  No. 
1896,  and  cases  cited.    Counsel  further  re- 
lied upon  the  case  of  Legion  of  Honor  ▼. 
Smith,  45  N.  J.  Eq.  466,  17  Atl.  770,  also  an 
Interpleader.    That  case  has  no  application 
here.    The  wife  was  originally  named  as  the 
beneficiary  in  the  policy  or  certificate  which 
was  Issued  by  a  company  whose  charter  re- 
quired that  the  benefits  of  membership  should 
go  to  a  certain  class  of  relatives.    The  donor 
bad    attempted    to    change    the    beneficiary 
without  the  consent  of  the  person  originally 
named,  and  without  surrendering  the  orig- 
inal certificate,  or  otherwise  conforming  to 
the    rules    of    the    society  governing    such 
change.    Clearly,    the    donor,    having    once 
named  the  beneficiary,  and  delivered  the  cer- 
tificate to  her,  could  not  revoke  it  and  give 
It  to  another  without  the  consent  of  the  first 
beneficiary,  rnless  he  did  it  In  strict  accord- 
ance with  the  terms  of  the  right  of  revoca- 
tion and  change  prescribed  by  the  charter, 
constitution,  acd  by-laws  of  the  association, 
which  in  that  class  of  cases  form  a  part  of 
the  contract  between  the  parties.    To  hold 
otherwise  would  be  to  sanction  an  unlawful 
Interference  with  vested  rights.    Several  oth- 
er cases  were  cited  by  counsel  for  Mr.  Grant, 
which,  upon  examination,  turn  upon  substan- 
tially the  same  questions  as  did  the  case  last 
referred  to.    None  of  them  go  so  far  as  Ste- 
vens v.  Warren,  supra;  and  I  find  no  well- 
considered  authority  for  the  position  that  the 
beneficiary  named  In  an  ordinary  policy  of 
life  Insurance  may  not  create  an  equitable  in- 
terest therein,  in  his  wife  or  other  person 
Interested   in   the  prolongation  of   his   life, 
which  shall  bind  his  legal  representatives, 
without  the  sanction  of  the  company  which 
writes  the  policy,  notwithstanding  it  contains 
a  clause  like  that  here  In  question.    I  con- 
clude, therefore,  that  the  clauses  in  question 
do  not  stand  in. the  way  of  the  vesting  in 
equity  of  this  gift.    Nor  do  I  find  any  ground 
for  holding  It  void  as  a  testamentary  disposi- 
tion.    It  was  a  gift  in  present!  of  the  policy, 
and  All  the  donor's  interest  in  it.    The  donor 
could  not  recall  the  gift,  and  the  donee  might 
have  herself  paid  the  premiums,  and  kept 
the  policy  alive,  If  the  donor  had  failed  there- 
in.   Every  payment  of  premium   made  by 
the  husband  was  an  additional  present  ir- 
revocable gift  to  his  wife.    Every  such  pay- 
ment made  was,  uuder  the  circumstances,  a 
ratification  of  the  original  gift  of  the  policy. 
I  am  satisfied  that  the  case  in  hand  makes  a 
valid  gift  to  the  wife,  and  that  she  is  enti- 
tled to  the  fund,  except  as  against  creditors 
In  this  state  whose  debts  arose  prior  to  any 
of  the  payments.    As  to  those  the  gift  is 
void,  on  the  ground  that  It  is  a  fraud  upon 
creditors.    Transportation  Co.  v.  Borland,  53 
N.  J.  Eq.  282,  31  Atl.  272. 

A  statute  in  Ohio  authorizes  a  husband  to 
set  aside  a  sum,  not  exceeding  $150  a  year, 
to  create  a  life  insurance  in  favor  of  his  wife 


or  family.  The  result  Is  that,  so  Car  as  the 
creditors  In  Ohio  are  concerned,  they  can 
have  no  claim.  They  are  properly  represent- 
ed by  the  foreign  administrator. 

With  regard  to  the  next  of  kin,  who  are 
the  only  parties,  besides  creditors,  who  are 
Interested  adversely  to  Mrs.  McNlchols.  they 
must  be  ascertained,  also,  by  the  statutes  of 
Ohio,  and  for  the  purpose  of  proving  those 
statutes  the  case  may  be  opened.  As  one  of 
the  children  is  an  infant,  Mrs.  McNlchols' 
cross  bill  may  be  amended  by  making  the 
children  parties;  and,  If  It  shall  turn  out  that 
Mrs.  McNlchols  and  her  daughters  are  the 
only  next  of  kin  then  a  decree  can  be  made 
which  shall  bind  them,  and  the  fund  may  be 
awarded  finally  to  Mrs.  McNlchols,  in  her  in- 
dividual capacity.  But  such  decree  cannot 
bind  the  creditors  in  New  Jersey,  who  are  not 
here  properly  represented  by  Mrs.  McNlchols, 
because  their  Interests  are  adverse.  Hence 
no  decree  can  here  be  conveniently  made 
which  will  .bind  them,  but  Mrs.  McNichol-. 
as  administratrix,  wlU  be  liable  to  be  called 
to  account  by  them  In  the  orphans'  court  of 
Camden  county. 


FITZGERALD  et  al.  v.  MAXIM  POWDER 

MANUF'G  CO.  et  al. 

(Court  of  Chancer/  of  New  Jersey.     Feb   26. 

1896.) 

Equity— Parties— Insolvent  Corporations— 

Labokbr's  Li  in— Priority. 

1.  Act  April  8,  1892,  §§  i,  2.  provide  that, 
in  case  of  the  insolvency  of  a  corporation,  its 
employes  shall  have  a  prior  lien  on  the  "assets" 
for  the  amount  of  wages  due  them,  respectively 
for  services  rendered  within  two  months  next 
preceding  the  institution  of  insolvency  proceed- 
ings; and  that  such  lien  shall  be  prior  to  all 
other  hens  except  as  against  chattel  mortgages 
recorded  more  than  two  months  next  preceding 
such  date,  and  these  given  for  money  actually 
loaned  or  for  goods  actually  purchased  within 
that  time,  and  also  except  as  against  mortgages 
of  land  Held,  that  "assets"  does  not  mean 
Bimply  the  property  remaining  after  exhausting 
liens  thereon  accruing  prior  to  insolvency,  but  the 
property  which  comes  to  the  receiver  to  be  admin- 
istered without  reference  to  whether  it  is  incum- 
bered by  hens;  and  consequently  a  laborer's  lien 
is  prior,  to  the  lien  ot  a  judgment  entered  against 
the  corporation  before  its  insolvency. 

2.  On  a  bill  by  laborers  claiming  liens  un- 
der Act  April  8,  1892  (P.  L.  426,  c.  273),  against 
the  assets  of  j,  corporation,  to  have  the  corpora- 
tion declared  insolvent  and  its  assets  adminis- 
tered as  such  through  a  receiver  under  the  stat- 
ute, and  to  enforce  their  liens,  a  judgment  cred- 
itor of  the  corporation,  the  lien  of  whose  judg- 
ment is  claimed  to  be  inferior  to  complainants' 
liens,  and  under  whose  judgment  property  of  tie 
corporation  was  levied  upon  prior  to  the  filing  of 
the  bill  may  be  made  a  party  defendant  and 
enjoined  from  selling,  pending  the  proceedings, 
the  property  levied  upon. 

Bill  by  George  Fitsgerald  and  others 
against  the  Maxim  Powder  Manufacturing 
Company  and  others  to  establish  and  en- 
force laborers'  Hens.  A  demurrer  was  in- 
terposed by  defendant  Arthur  H.  Smith. 
Overruled. 

Frank  P.  McDermott,  for  complainants. 
Warren  Dixon,  for  demurrant 
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EMERY,  V.  O.  This  case  la  heard  upon 
the  demurrer  of  Arthur  H.  Smith,  one  of  the 
defendants;  and  the  facts  stated  In  the  bill 
material  to  the  decision  of  the  question  ar- 
gued on  demurrer  are  as  follows:  The  com- 
plainants are  employes  of  the  defendant  cor- 
poration, the  Maxim  Powder  Manufacturing 
Company,  to  whom  the  company  is  Indebted 
for  services  as  its  laborers.  The  primary 
object  of  the  bill  is  to  have  the  company, 
which  is  a  foreign  corporation,  declared  in- 
solvent, and  to  .have  its  assets  administered 
as  such,  through  a  receiver,  under  the  stat- 
utes relating  to  corporations,  which  in  this 
respect  are  applicable  to  foreign  corpora- 
tions (Revision  196,  g  103).  The  debts  due 
to  the  complainants  appear  by  the  bill  to  be 
for  wages  due  to  them,  respectively,  from 
the  company,  for  labor  performed  within 
two  months  next  preceding  the  date  of  filing 
the  bill  (September  10,  1894);  and  they  there- 
fore claim  that  they  are  within  the  protec- 
tion of  the  act  of  April  8,  1892  (P.  L.  426,  c. 
273),  providing  that  all  such  debts  are  prior 
liens  upon  the  assets  of  the  company.  Part 
of  the  property  of  the  company,  at  the  time 
of  filing  the  bill,  consisted  of  real  estate  sit- 
uated In  the  county  of  Monmouth;  and  the 
defendant  Arthur  H.  Smith,  on  August  7, 
1894,  recovered  a  judgment  in  the  supreme 
court  against  the  company  for  $2,088.63,  up- 
on which  execution  was  issued  and  levy 
made  upon  these  lands,  before  the  filing  of 
the  bill.  The  bill  alleges  that  the  complain- 
ants' claims  for  wages  are,  under  the  above 
act,  prior  to  the  judgment  of  Smith;  that 
the  company  Is  insolvent;  and  that  Smith 
threatens  to  proceed  to  sell  on  his  judg- 
ment and  execution.  He  is  therefore  made 
a  party  defendant,  and  an  injunction  Is 
prayed  against  the  sale  by  him. 

The  records  in  this  cause  subsequent  to  the 
filing  of  the  bill  show  that  an  ad  Interim  re- 
straining order  was  issued  against  sale  by 
the  defendant  Smith,  pending  the  hearing  of 
the  application  for  decree  of  insolvency; 
that,  on  this  hearing,  the  company  was  de- 
clared Insolvent  and  a  receiver  appointed; 
and  that  the  receiver,  by  consent  of  the  par- 
ties. Including  Smith,  sold  the  property  in 
question,  and  paid  the  proceeds  of  sale  into 
court,  where  it  now  remains,  subject  to  the 
final  order  of  the  court.  This  payment  into 
court  Is  made  for  the  benefit  of  the  persons 
ultimately  entitled  to  the  fund,  either  as  par- 
ties to  this  suit  or  in  the  other  suits  also 
pending  against  the  company,  and  referred 
to  in  the  bill.  The  present  demurrer  was 
filed  after  the  decree  in  insolvency  and  order 
for  sale,  and  presents  two  objections:  First, 
want  of  equity  (without  further  specifica- 
tion); and,  secondly,  multifariousness.  The 
decision  upon  both  points  depends  upon  the 
complainants'  prior  lien  on  the  fund  in  court, 
under  the  act  of  1892:  and  as  the  fund  Is 
now  in  court,  and  not  In  the  hands  of  the 
receiver,  the  dispute  between  the  complain- 
ants and  demurrant  upon  this  point  may  be 


properly  settled  In  this  bill,  without  requir- 
ing other  formal  proceedings,  to  which  all 
the  persons  interested  in  the  fund  are  to  be 
made  parties.  But,  so  far  as  the  rights  of 
any  persons  to  the  fund  in  court  is  concern- 
ed, this  decision  upon  the  demurrer  is  not 
intended  to  reach  further  than  to  dispose  of 
this  single  question. 

The  act  of  1892,  under  which  the  dispute 
arises,  is  as  follows: 

"An  act  to  secure  to  laborers  and  workmen 
In  the  employ  of  corporations  a  prior  lien 
In  cases  of  Insolvency. 

"Section  1.  Be  it  enacted  by  the  senate  and 
general  assembly  of  the  state  of  New  Jersey, 
that  in  case  of  the  insolvency  of  any  corpora- 
tion the  laborers  and  workmen  and  all  per- 
sons doing  labor  or  service  of  whatever  char- 
acter In  the  regular  employ  of  such  corpora- 
tion shall  have  a  first  and  prior  lien  upon  the 
assets  thereof  for  the  amount  of  wages  due 
to  them  respectively  for  all  such  labor,  work 
and  services  as  may  have  been  done,  per- 
formed or  rendered  within  two  months  next 
preceding  the  date  when  proceedings  in  in- 
solvency shall  be  actually  instituted  and  be- 
gun against  such  insolvent  corporation. 

"Sec.  2.  Be  it  enacted,  that  such  lien  shall 
be  prior  to  any  and  all  other  liens  that  can 
or  may  be  acquired  upon  or  against  such 
assets,  except  the  lien  and  Incumbrance  of  a 
chattel  mortgage  or  chattel  mortgages  there- 
on, and  which  mortgage  or  mortgages  shall 
have  been  actually  given  and  recorded  (or 
filed  for  record)  more  than  two  months  next 
preceding  the  date  when  proceedings  in  in- 
solvency shall  have  been  actually  instituted 
against  such  insolvent  corporations,  and  ex- 
cept the  lien  and  incumbrance  of  such  chat- 
tel mortgage  or  chattel  mortgages  thereon 
as  shall  have  been  actually  given  within 
two  months  next  preceding  the  date  when 
proceedings  in  insolvency  shall  have  been 
actually  instituted  against  such  insolvent 
corporation  for  money  loaned  or  for  goods 
purchased  within  said  period  of  two  months; 
and  also  except  as  against  the  lien  and  in- 
cumbrance of  any  and  all  mortgages  given 
upon  the  lands  and  real  estate  of  such  In- 
solvent corporation. 

"Sec.  3.  And  be  it  enacted,  that  this  act 
shall  take  effect  immediately. 

"Approved  April  8,  1892." 

As  to  the  objections  both  of  want  of  equi- 
ty and  multifariousness,  I  think  it  is  clear 
that  if,  upon  an  adjudication  of  insolvency, 
the  complainants  would  acquire  a  lien  prior 
to  the  defendant's  judgment,  and  relating 
back  to  the  filing  of  the  bill,  then  the  judg- 
ment creditor  is  a  proper  party  to  the  bill, 
and,  pending  the  adjudication,  may  be  en- 
joined from  selling  or  disposing  of  the  assets. 
This  results  from  the  fact  that  the  complain- 
ants' equity,  if  It  exists  against  the  defend- 
ant, can  be  worked  out  only  through  the 
medium  of  a  decree  In  insolvency  and  a  re- 
ceiver. On  similar  equitable  grounds,  mort- 
gagees or  other  Hen  creditors  of  a  company 
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claimed  to  be  Insolvent,  and  whose  liens  are 
contested  upon  grounds  which,  under  the  In- 
solvent corporation  law,  would  make  .their 
Hens  Invalid  as  against  the  receiver,  and  who 
threaten  to  proceed  to  realize  upon  their 
liens  pending  the  hearing  on  the  question  of 
Insolvency,  have  regularly  been  made  par- 
ties to  the  bill  for  insolvency,  and  enjoined, 
pending  the  hearing  of  that  question.  Wheth- 
er, after  the  decree  In  insolvency,  the  Juris- 
diction of  the  court,  for  the  settlement  of 
other  questions  raised  in  the  bill,  generally 
continues,  is  not  now  Involved  or  decided. 
Upon  such  decree  the  actual  possession  of 
the  property  usually  passes  to  and  remains 
In  the  receiver,  and  the  validity  of  the  lien  is 
usually  contested  by  subsequent  direct  pro- 
ceedings for  that  purpose.  But  in  this  case, 
by  the  orders  for  Bale  of  the  property  and  the 
payment  of  the  fund  into  court,  the  present 
bill  is  to  be  considered  as  pending,  for  the 
purpose  of  deciding  the  question  now  raised, 
and,  by  request  of  counsel,  I  so  treat  it 

This  act  of  1892,  It  will  be  noticed,  was  not 
a  supplement  to  .the  act  concerning  corpora- 
tions; and,  In  considering  its  Interpretation, 
this  must  be  borne  in  mind,  because  the 
question  which  arises  on  its  interpretation  is 
whether  the  words  "assets  of  the  corpora- 
tion" were  used  in  this  act  In  the  same  sense 
in  which  they  had  been  used  In  the  sixty- 
third  section  of  the  corporation  act,  as 
amended  March  31,  1887  (P.  L.  99).  This 
act  of  1887,  which  is  a  supplement  to  the 
corporation  act,  amends  section  63  of  the 
corporation  act  so  as  to  read  as  follows:  "In 
case  of  the  insolvency  of  any  corporation, 
the  laborers  In  the  employ  thereof,  shall  have 
a  lien  upon  the  assets  thereof,  for  the 
amount  due  to  them  respectively,  which 
shall  be  paid  prior  to  any  other  debt  or  debts 
of  said  company;  and  the  word  laborers' 
shall  be  construed  to  include  all  persons  do- 
ing labor  or  service  of  whatever  character 
for  or  as  workmen  or  employes  in  the  regu- 
lar employ  of  such  corporations.  *  *  *" 
Under  this  sixty-third  section,  it  had  always 
been  held  that  the  receiver  in  insolvency 
took  the  propertj  of  the  company  subject  to 
the  Hens  of  mortgages  and  Judgments  ob- 
tained before  the  adjudication  of  insolvency. 
Hlnkle  v.  Trust  Co.,  47  N.  J.  Eq.  333,  21  Atl. 
861  (Vice  Chancellor  Pitney  affirmed  on  ap- 
peal, 1890);  Wright  v.  Iron  Co.,  48  N.  J.  Eq. 
29,  21  Atl.  862  (Chancellor  McGIll,  1891). 
These  decisions  were  based  upon  the  ground 
that,  under  the  sixty-third  section  of  the  cor- 
poration act,  the  "assets"  of  the  corporation, 
upon  which  the  laborers  had  a  prior  Hen. 
must  be  held  to  be  the  property  of  the  corpo- 
ration subject  to  prior  legal  Hens;  and  my 
view  of  this  case  at  the  hearing  was  that  the 
same  construction  of  the  word  should  be 
adopted  under  the  act  of  1802.  But,  on  fur- 
ther reflection,  I  am  satisfied  that  the  same 
rule  cannot  be  applied  without,  In  effect,  de- 
claring that  the  second  section  of  the  act  of 
1892  has  no  legal  or'  substantial  operation 


whatever.  Such  a  construction  of  the  act 
should  not  be  adopted  unless  no  other  fair 
or  reasonable  construction  is  possible. 

The  act  of  1892,  It  will  be  observed,  was 
passed  after  the  decisions  above  referred  to 
concerning  the  sixty-third  section  of  the  cor- 
poration act,  in  view  of  the  state  of  the  law. 
as  established  by  those  decisions,  and,  so  far 
as  any  presumption  of  purpose  can  be  made, 
for  the  purpose  of  changing  the  existing  law 
in  reference  to  the  lien  of  the  laborers.  The 
act,  moreover,  was,  as  was  held  by  Vice 
Chancellor  Van  Fleet  in  Mersereau  v.  Mer- 
sereau  Co.,  51  N.  3.  Eq.  382,  385,  26  Atl.  682, 
Intended  to  supersede  and  repeal  all  prior 
provisions  of  law  on  this  subject  of  priority 
of  laborers  of  Insolvent  corporations.  And, 
inasmuch  as  the  act  was  not  a  supplement  to 
the  corporation  act,  but  an  Independent  act, 
the  precise  construction  of  the  word  "assets," 
as  used  in  the  corporation  act,  should  not  be 
considered  as  adopted  in  the  act  of  1S92, 
if,  on  the  fair  construction  of  the  whole  of 
the  act,  the  word  appears  clearly  to  have 
been  used  in  a  different  sense  As  both  acts, 
however,  relate  to  the  same  subject-matter, 
a  different  construction  of  the  same  word 
used  in  the  two  acts  should  not  be  adopted, 
unless  such  construction  is  clearly  neces- 
sary, In  order  to  give  effect  to  the  later  act 
In  the  first  section  of  the  act  of  1892,  con- 
sidered by  itself,  there  is  nothing  to  Indicate 
that  the  assets  of  the  corporation  therein  re- 
ferred to  as  subjected  to  a  first  and  prior  lien 
are  not  the  same  as  the  assets  referred  to  in 
the  sixty-third  section  of  the  corporation  act 
i.  e.  the  property  of  the  corporation  remaining 
after  exhausting  Hens  thereon  accruing  prior 
to  the  insolvency.  This  construction  of  the 
word  would  thus  leave  the  property  of  the 
corporation  which  came  to  the  possession  of 
the  receiver  subject  to  aU  prior  mortgages, 
whether  real  or  chattel,  and  subject  also  to 
other  prior  Hens  thereon,  by  Judgment  or 
otherwise.  In  the  second  section,  however, 
the  legislature  specially  and  expressly  declare 
that  this  lien  intended  to  be  given  by  the  first 
section  for  two  months'  wages  shall  be  prior 
to  any  and  aU  other  liens  that  can  or  may 
be  acquired  against  the  assets  of  the  corpora- 
tion, except  as  against  real-estate  mortgages 
and  against  chattel  mortgages  recorded  before 
said  period  of  two  months,  or  for  money  ac- 
tually advanced  or  goods  actually  purchased 
within  said  two  months.  These  mortgages 
thus  specially  validated  were  already,  under 
the  section  63,  as  construed  by  the  courts 
before  the  passage  of  the  act  of  1892,  valid 
liens  on  the  assets  of  the  corporation.  au<i 
prior  to  the  laborers'  liens,  equally  with  all 
other  bona  fide  mortgages  and  Judgments  ol>- 
talned  at  any  time  prior  to  Insolvency.  This 
priority  of  all  prior  mortgages  resulted  from 
the  construction  of  the  word  "assets"  In  the 
sixty-third  section  as  meaning  the  property 
of  the  corporation  applicable  to  its  debts,  and 
subject  to  existing  Hens.  If  the  word  Is  held 
to  be  used  in  this  same  sense  In  the  act  of 
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1892,  the  exception  In  the  second  section  of 
this  act,  validating  certain  prior  existing 
liens,  has  no  legislative  force  whatever,  as 
applying  to  the  existing  law.  With  this  con- 
struction, the  whole  second  section  also  falls 
of  legislative  effect,  and  the  whole  act  has  no 
further  force  on  existing  legislation  than  to 
lessen  the  amount  for  which  the  laborer 
previously  had  a  lien  and  preference,  without 
giving  any  compensatory  advantage  by  way 
of  preferring  his  claim.  If,  however,  by  the 
assets  of  the  corporation  the  legislature,  in 
this  act  of  1892,  Intended  to  describe  and  re- 
fer to  the  property  of  the  corporation  in  the 
sense  of  the  actual  property  which  came  to 
the  receiver  to  be  administered,  and  without 
reference  to  whether  It  was  or  was  not  in- 
cumbered by  liens,  then,  construed  as  mean- 
ing the  "property"  or  "assets"  of  the  corpora- 
tion in  this  sense,  the  whole  act  has  a  clear 
meaning  and  application.  By  the  first  sec- 
tion, the  lien  of  laborers'  wages,  which  had 
previously  been  preferred  without  limit  as  to 
the  time  of  creation,  was  »cut  down  to  the 
wages  due  for  the  two  months  preceding  in- 
solvency; and,  by  the  second  section,  the 
entire  assets  or  property  of  the  corporation 
which  came  to  the  receiver  for  administra- 
tion, whether  Incumbered  by  previous  liens 
or  not,  was,  with  certain  exceptions,  charged 
with  the  prior  payment  of  these  debts  due  to 
laborers.  This  construction  of  the  word  gives 
a  clear  and  intelligible  legislative  result  and 
effect  to  the  whole  act  and  should  be  adopt- 
ed. Stating  the  result  In  another  form,  I  may 
say  that  the  word  "assets"  as  used  In  the  act 
of  1892,  seems  to  have  been  used  in  the  or- 
dinary or  usual  business  sense  of  the  word, 
as  intended  to  include  all  the  property  which 
would  come  to  the  receiver's  possession, 
whether  subject  to  liens  or  not,  rather  than 
in  the  technical  or  legal  sense  applied  to  the 
word  under  the  sixty-third  section  of  the  cor- 
poration act,  where  it  was  held  to  mean  only 
the  company's  ultimate  rights  In  the  prop- 
erty. There  was  In  the  corporation  act  noth- 
ing to  Indicate  that  the  legislature  intended 
to  affect  prior  liens,  but  such  intention  Is 
manifest  In  the  act  of  1892;  and,  as  this  lat- 
ter act  Is  an  independent  act,  I  do  not,  in 
construing  it,  consider  myself  bound  to  apply 
the  word  in  the  technical  or  legal  sense  In 
which  It  Is  used  In  the  corporation  act,  where 
it  fairly  and  reasonably  appears  that  the 
other  and  ordinary  use  of  the  word  Is  intend- 
ed, and  such  use  is  the  only  one  which  will 
give  the  act  the  practical  operation  and  effect 
intended.  The  act  construed  in  this  sense  Is 
valid  as  against  all  debts  contracted  after  Its 
passage,  and  no  point  was  made,  either  In  the 
specifications  of  demurrer  or  on  the  argu- 
ment, of  any  failure  of  the  bill  to  allege  that 
Smith's  debt  was  contracted  after  1892.  As 
the  company  appears  to  have  been  incor- 
porated after  this  date,  the  fact  that  it  was 
subsequently  contracted,  perhaps,  sufficiently 
appears  by  Inference. 
I   conclude,   therefore,   that  the   complain- 


ants' Hens  in  case  of  Insolvency  would  be 
prior  to  Smith's  Judgment,  and  that,  there- 
fore, their  bill  discloses  an  equity  to  have  a 
sale  stayed  pending  hearing  on  the  bill 
against  the  company  for  insolvency,  in  order 
that  the  receiver  taking  possession  of  the 
property  may  protect  and  complete  the  pre- 
ferred lien  given  by  the  statute  to  the  com- 
plainants. The  demurrer  is  therefore  ovei» 
ruled. 


FOLLETT  v.  SHUMWAY. 
(Supreme  Court  of  Vermont.     Windham.    Feb. 

15,  1896.) 
Sheriffs  and  Constables— Taking  Insufficient 
Bond. 
The  obligee  in  an  insufficient  replevin 
bond,  after  recovering  judgment  thereon  against 
the  surety  therein  (the  principal  being  insolvent), 
discharged  the  surety  on  partial  payment  of  such 
judgment,  and  thereby  deprived  the  officer  of  the 
power  to  proceed  for  his  indemnity  against  the 
surety  on  such  judgment.  Held,  that  the  officer 
was  thereby  released  from  liability  to  the  obligee 
for  having  accepted  such  insufficient  bond,  on 
snowing  that  the  continued  liability  of  the  surety 
on  such  judgment  would  have  been  of  some  val- 
ue to  such  officei 

Exceptions  from  Windham  county  court; 
Rowell,  Judge. 

Action  by  James  O.  Follett  against  John  Q. 
Shumway,  for  damages  for  default  as  an  offi- 
cer in  taking  an  insufficient  replevin  bond. 
There  was  a  Judgment  for  defendant  on  the 
facts  found  by  the  court,  and  plaintiff  ex- 
cepts.   Affirmed. 

Haskins  &  Stoddard,  for  plaintiff.  Water- 
man, Martin  &  Hltt,  for  defendant 

TAFT,  J.  The  defendant,  an  officer,  served 
a  replevin  writ  in  favor  of  one  French  against 
the  plaintiff,  and  took  a  bond  signed  by  said 
French  and  one  Earl  as  surety,  conditioned 
as  provided  by  the  statute.  H.  L.  §  1219. 
French  was  cast  in  the  suit  The  bond  was 
never  good  and  sufficient.  The  plaintiff  seeks 
in  this  suit  to  recover  damages  for  the  de- 
fendant's default  In  not  taking  a  good  and 
sufficient  bond.  The  defendant  was  entitled 
to  the  benefit  of  the  bond  to  secure  him  for 
any  liability  be  might  be  under  to  the  plain- 
tiff in  respect  to  it.  Evarts  v.  Hyde,  51  Vt. 
183,  and  cases  therein  cit»d.  The  defendant. 
Indemnifying  the  plaintiff  for  costs,  had  the 
right  to  maintain  an  action  In  the  plaintiff's 
name  to  recover  upon  the  bond.  The  plaintiff 
brought  suit  upon  the  bond  against  Earl,  the 
surety,  recovered  judgment,  and.  upon  par- 
tial payment  thereof,  discharged  the  defend- 
ant therein  from  any  further  liability  upon 
It.  The  continued  liability  of  Earl  upon  the 
Judgment,  had  he  not  been  discharged  there- 
from, the  co-irt  below  found  would  have  been 
of  some  value  to  the  defendant.  French  was 
Insolvent,  and  by  discharging  Earl  the  plain- 
tiff put  it  out  of  the  defendant's  power  to  pro- 
ceed against  him  upon  the  judgment  which 
he  had  recovered  upon  the  bond.  The  plain- 
Digitized  by  LjOOQIC 


1068 


ATLANTIC  REPORTER,  Vol.  83. 


(Vt 


tiff  cannot  thus  Intermeddle  with  the  rights 
of  the  defendant  except  at  the  loss  of  his 
rights  against  the  latter.  The  result  of  his  so 
doing  in  this  cause  is  that  he  cannot  recover. 
Judgment  affirmed. 


MASON  et  al.  v.  TOWN  AND  VILLAGE  OP 

ST.  ALBANS. 
{Supreme  Court  of  Vermont     Franklin.     Feb. 
15.  1896.) 
Highways — Proceedings  to  Open. 
■    Where  a  village  has  refused  an  applica- 
tion for  the  laying  out  of  a  highway  within  its 
limits,  proceedings  in  the  county  court  to  compel 
the  construction  of  said  highway   can  only  be 
maintained  against  the  town  in  which  such  Til- 
lage is  located,  and  not  against  the  village  itself. 
Landon  v.  Village  of  Rutland,  41  Vt  681,  fol- 
lowed. 

Exceptions  from  Franklin  county  court; 
Munson,  Judge. 

Petition  by  M.  Mason  and  others  against 
the  town  and  village  of  St.  Albans  for  the 
laying  out  of  a  highway.  An  order  was 
made,  on  report  of  commissioners,  directing 
the  town  to  law  out  such  highway,  and  said 
town  excepts.    Affirmed. 

The  commissioners  found  'that  the  public 
necessity  required  the  highway,  and  that  the 
same  was  within  the  limits  of  the  village, 
and  submitted  to  the  court  whether  it  was 
incumbent  upon  the  town  or  village  to  con- 
struct It.  The  court  held  as  matter  of  law 
that  it  had  no  power  to  compel  the  village  to 
lay  out,  work,  and  open  said  highways,  and 
made  an  order  upon  the  town  to  that  effect 
It  appeared  that  application  was  made  to  the 
village  trustees  to  lay  the  highway  before 
the  bringing  of  this  petition,  but  that  no  such 
application  had  been  made  to  the  selectmen; 
also  that  all  proceedings  before  the  commis- 
sioners were  objected  to  by  the  town  for 
want  of  jurisdiction. 

Farrington  &  Post,  for  the  town.  Hogan 
&  Royce,  for  the  village. 

TAFT,  J.  This  case  Involves  the  same 
question  decided  In  Landon  v.  Village  of  Rut- 
land, 41  Vt.  681.  We  have  no  disposition  to 
overrule  that  case.    Judgment  affirmed. 


DREW  v.  DREW. 

(Supreme   Court   of   Vermont     Orleans.     Feb. 

15,  1896.) 

Tbovbr— Who  mat  Maintain. 

1.  Vt  St.  J  2265,  giving  a  mortgagee  of 
chattels  a  remedy  by  a  sale  at  public  auction  by 
an  officer,  does  not  prevent  him,  after  breach  of 
the  condition,  from  maintaining  trover  against 
the  mortgagor  tor  selling  the  mortgaged  proper- 
ty- 

2.  Vt.  St.  S  2262.  providing  that  where  a ' 
mortgagor  of  chattels  is  convicted  of  selling  the< 
property  without  the  mortgagee's  consent,  thai 
mortgagee  is  entitled  to  one-half  of  the  penalty 
of  double  the  value  of  the  property,  bnt  gets  noth* 
ing  if  the  respondent  is  acquitted,  does  not  pro- 


vent  the  mortgagee  under  a  statutory  chattel 
mortgage,  after  breach  of  the  condition,  from 
maintaining  trover  against  the  mortgagor  for 
selling  the  mortgaged  property. 

Exceptions  from  Orleans  county  court; 
Start,  Judge. 

Action  of  trover  by  Joseph  Drew  against  J. 
Olln  Drew,  In  which  defendant  pleaded  the 
general  issue  and  three  special  pleaa  In  bar. 
There  was  a  judgment  sustaining  a  demurrer 
to  the  third  plea,  and  defendant  excepts.  Af- 
firmed. 

F.  W.  Baldwin,  for  plaintiff.  Cook  &.  Red- 
mond, for  defendant 

TAFT,  J.  The  only  question  In  this  case 
is,  can  the  mortgagee  under  a  statutory  chat- 
tel mortgage,  after  a  breach  of  the  condition, 
maintain  trover  against  the  mortgagor  for 
selling  the  mortgaged  property  ?  After  breach 
of  the  condition,  a  mortgagee  is  entitled  to 
possession,  and  can  maintain  trover  for  its 
conversion  by  one  to  whom  the  mortgagor 
sells  it.  Longey  .v.  Leach,  57  Vt  377.  The 
defendant  insists  that  the  plaintiff  cannot 
recover,  for  that  Vt  St  i  2265,  provides  an 
exclusive  remedy  by  a  sale  at  public  auction 
by  an  officer.  It  may  be  conceded  that  a 
sale  under  the  statute  is  the  only  sale  that 
can  be  made,  by  the  mortgagee,  but  It  does 
not  by  any  means  follow  that  the  mortgagor, 
If  be  converts  the  property  by  selling  it  is 
not  liable  for  the  conversion.  What  reme- 
dy has  the  mortgagee,  unless  he  can  main- 
tain an  action  of  trespass  or  trover,  if,  by 
converting  It  the  mortgagor  puts  it  out  ot 
the  power  of  the  mortgagee  to  take  it  for  the 
purpose  of  selling  it?  It  is  also  claimed 
that  the  mortgagee  has  a  remedy  under  Vt 
St.  {  2262,  by  a  prosecution  of  the  mortgagor 
for  selling  the  property  without  the  mort- 
gagee's consent.  In  which  case,  if  the  re- 
spondent Is  convicted,  the  mortgagee  re- 
ceives one-half  of  the  penalty  of  double  the 
value  of  the  property,  but  gets  nothing  if 
the  respondent  is  acquitted.  The  action  un- 
der section  2262  is  a  penal  one  (Adams  v. 
Railroad  Co..  67  Vt  76,  30  Atl.  687),  and  was 
not  intended  to  take  away  the  common-law 
rights  of  the  mortgagee,  nor  to  compensate 
him  for  his  damages,  but  as  a  just  punish- 
ment of  the  mortgagor  for  his  wrongful  act 
of  selling  the  property,  which  is  prohibited 
by  the  statute.  Judgment  affirmed,  and  cause 
remanded. 


BEAN  v.  BUNKER. 
(Supreme  Court  of  Vermont     Franklin.     Dec. 
24,  1895.) 

Contract— Waives  of  Conditions— In8tb.cc- 
tions. 
1.  In  an  action  on  a  contract  for  cutting. 
I  skidding,  and  drawing  logs,  where  it  appeared 
'  that  plaintiff  had  not  completed  the  drawing,  it 
was  error  to  instruct  that  defendant's  default  in 
payment  excused  the  plaintiff  from  further  per- 
formance, where  there  was  evidence  that  plain- 
tiff had  waived  the  contract  conditions  for  pay- 
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ment  by  continuing  performance  after  default 
was  made,  and  accepting  part  payment  of  Bums 
due  under  the  contract. 

2.  Where  plaintiff's  contract  to  cut.  skid, 
and  draw  logs  provided  compensation  and  times 
of  payment  thereof  for  the  cutting  and  skidding 
separate  from  those  tor  the  drawing,  payment 
for  the  cutting  and  skidding  by  defendant  be- 
fore the  drawing  was  completed  was  not  evi- 
dence that  defendant  released  plaintiff  from  com- 
pleting the  drawing. 

Exceptions  from  Franklin  county  court;  Ty- 
ler, 'Judge. 

Action  of  assumpsit  by  Frank  Bean  against 
J.  F.  Bunker.  From  a  Judgment  for  plaintiff, 
defendant  brings  exceptions.     Reversed. 

Rustedt  &  Locklin  and  Wilson  &  Hall,  for 
plaintiff.  Adams  &  Mott  and  F.  W.  McGet- 
trick,  for  defendant. 

START,  J.  By  the  terms  of  the  written 
contract  relied  upon  by  both  parties  In  the 
court  below,  the  plaintiff  was  to  cut,  skid,  and 
deliver  at  the  defendant's  mill  600,000  feet,  or 
more,  of  logs  Acting  under  this  contract, 
the  plaintiff  cut  and  skidded  813.000  feet,  and 
drew  640,000  feet,  and  then  abandoned  the 
contract,  leaving,  of  the  logs  so  cut  and  skid- 
ded, 173,000  feet  undrawn.  The  defendant 
did  not  pay  for  the  drawing  as  required  by 
the  terms  of  tne  contract.  The  court  Instruct- 
ed the  jury  that,  if  the  defendant's  failure  to 
make  payment  according  to  the  terms  of  the 
contract  prevented  the  plaintiff  from  drawing 
the  balance  of  the  logs,  the  plaintiff  was  ex- 
cused from  further  performance  of  the  con- 
tract, and  that  he  was  entitled  to  recover  the 
contract  price  for  the  work  done  under  the 
contract.  If  the  plaintiff  did  not  waive  his 
right  to  Insist  on  payment  being  made  as  is 
provided  in  the  contract,  the  charge  upon  this 
branch  of  the  case  was  correct.  Frost  v. 
Knight,  L.  R.  7  Exch.  Ill;  Fletcher  v.  Cole, 
23  Vt  114;  Chamberlain  v.  Neale,  9  Allen, 
410;  White  v.  Atkins,  t>  Cush.  369;  Stephen- 
son v.  Cady.  117  Mass.  6.  If  the  evidence 
tended  to  show  such  a  waiver,  the  failure  of 
the  defendant  to  make  payment  in  strict  com- 
pliance with  the  terms  of  the  contract  did  not 
excuse  the  plaintiff  from  further  performing 
his  contract;  and  the  omission  of  the  court  to 
submit  this  question  to  the  Jury  was  error. 
Tripp  v.  Insurance  Co.,  55  Vt.  100;  Walsh's 
Adm'x  v.  Insurance  Co.,  54  Vt.  351;  Ring  v. 
Insurance  Co.,  Id.  434;  Patnote  v.  Sanders,  41 
Vt  66;  Boyle  v.  Parker,  46  Vt.  343;  Seaver 
v.  Morse,  20  Vt.  620;  Cahill  v.  Patterson,  30 
Vt  592.  We  think  that  the  evidence  tended 
to  show  that  the  plaintiff  waived  his  right  to 
insist  on  a  strict  compliance  with  the  terms 
of  the  contract  in  respect  to  payment,  and 
that  be  treated  the  contract  as  binding  and 
subsisting  during  all  the  time  he  was  cutting, 
skidding,  and  delivering  logs.  He  continued 
the  performance  of  the  contract,  when  he 
knew  that  the  defendant  was  in  default  until 
be  supposed  he  had  fully  performed  the  con- 
tract on  his  part.  When  he  stopped  work,  be 
did  not  claim  that  he  was  excused  from  fur- 
ther performing  the  contract  by  reason  of  a 


breach  of  Its  conditions  by  the  defendant,  but 
he  insisted  that  he  had  cut  skidded,  and 
drawn  more  than  600,000  feet,  and  that  the 
contract  did  not  require  him  to  do  more.  He 
acquiesced  in  payments  of  less  than  the  sum 
then  due,  and  continued  to  work  under  the 
contract.  When  the  defendant  was  nearly 
$1,000  in  arrears  in  his  payments,  he  consent- 
ed to  go  on  (a  payment  of  $200  being  made) 
until  the  defendant  could  get  more  money. 
He  was  paid  in  full  for  cutting  and  skidding 
the  logs  and  from  time  to  time  received  pay- 
ments towards  the  drawing,  and  continued  in 
the  performance  of  the  contract;  and,  when 
he  stopped  work,  ne  understood  that  he  had 
fully  performed  on  his  part  From  this  and 
other  evidence  referred  to  In  the  exceptions, 
the  jury  might  properly  have  found  that  the 
plaintiff  gave  the  defendant  to  understand  that 
he  would  not  insist  on  payment  being  made  In 
exact  compliance  with  the  terms  of  the  con- 
tract; that  the  defendant  acted  upon  this  un- 
derstanding; and  that  the  plaintiff  knew  he 
was  so  acting.  If  the  essentiality  of  the  time 
of  payment  was  waived,  it  could  not  be  re- 
vived without  notice  to  the  defendant,  and  fix- 
ing a  certain  and  reasonable  time  within 
which  payment  would  be  required.  Battel! 
v.  Matot,  58  Vt.  271,  5  Atl.  479. 

In  considering  the  exception  to  the  instruc- 
tion of  the  court  as  to  the  effect  to  be  given- 
to  the  settlement  as  evidence,  it  becomes  im- 
portant to  refer  to  the  contract  and  the  issue 
that  was  under  consideration.  The  written 
contract,  so  far  as  It  relates  to  the  compensa- 
tion, settlement,  and  payment  for  the  cutting 
and  skidding,  is  distinct  from  the  contract  for 
drawing  the  logs,  and  is  in  no  way  dependent 
upon  it.  By  the  termp  of  the  written  con- 
tract the  plaintiff  was  to  have  two  dollars  for 
every  1,000  feet  of  logs  that  he  cut  and  skid- 
ded. They  were  to  be  counted  every  30  days, 
and  payment  was  to  be  made  In  6  days  there- 
after. On  the  9th  day  of  January,  1894,  the 
parties  settled,  and  the  defendant  paid  the 
plaintiff  in  full  for  the  cutting  and  skidding; 
and  there  was  no  controversy  in  respect  to 
the  cutting  and  skidding.  The  issue  was  in 
respect  to  the  failure  of  the  plaintiff  to  draw 
the  logs  that  he  cut  and  skidded  in  excess  of 
643,000  feet.  The  plaintiff's  evidence  tended 
to  show  that,  subsequent  to  the  making  of  the 
written  contract,  the  defendant  agreed  to  at- 
tend to  drawing  all  logs  In  excess  of  600,000- 
feet.  The  defendant's  evidence  tended  to 
show  that  be  did  not  so  agree,  and  that  the 
plaintiff  had  not  performed  bis  contract,  in 
that  he  had  not  drawn  all  the  logs  that  he  cut 
and  skidded.  Upon  this  branch  of  the  case 
the  court  instructed  the  jury  as  follows:  "It 
Is  claimed  that  the  settlement  between  the 
parties  in  January.  1894,  in  respect  to  what 
logs  had  bee*1  rut  and  skidded,  tends  to  show 
that  the  defendant  was  willing  to  pay  for  the 
cutting  and  skidding  and  take  care  of  the 
drawing  himself.  You  will  say  what  Impor- 
tance you  attach  to  this  settlement.  It  Is  a 
circumstance  In  the  case,   and  the  clrcum- 
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stance  of  the  defendant's  giving  credit  on  his 
books  for  the  cutting  and  skidding  at  one 
time."  By  this  instruction,  the  court,  In  ef- 
fect, conceded  the  claim  of  the  plaintiff;  and 
the  jury  must  hare  understood  that  the  fact 
that  the  defendant  settled  and  paid  for  cut- 
ting and  sklddin?  the  logs  was  evidence  tend- 
ing to  show  that  he  released  the  plaintiff  from 
his  contract  to  draw  all  the  logs  that  he  cut 
and  skidded.  We  think  the  evidence  has  no 
such  tendency.  The  defendant,  in  settling 
and  paying  for  the  cutting  and  skidding,  was 
doing  what  the  contract  required  him  to  do. 
He  could  perform  the  contract  In  this  respect 
without  having  the  fact  that  he  did  so  evi- 
dence to  be  weighed  against  him  upon  the 
question  of  whether  he  had  released  the  plain- 
tiff from  drawing  all  logs  In  excess  of  600,000 
feet.  The  written  contract  provides  for  a  sep- 
arate compensation  for  cutting  and  skidding, 
and  a  distinct  time  for  payment;  and  this  du- 
ty to  settle  and  pay  for  the  cutting  and  skid- 
ding is  imposed  upon  the  defendant  by  an  in- 
dependent provision  of  the  contract,  and  is  In 
no  way  made  to  depend  upon  whether  the  logs 
were  drawn.  The  charge  in  other  respects 
was  correct,  and  there  was  no  error  In  the  ad- 
mission of  evidence.  Judgment  reversed,  and 
cause  remanded. 

TAPT,  J.,  did  not  sit,  being  engaged  In 
county  court. 


STATE  v.  MORRILL. 

(Supreme  Court  of  Vermont     Orleans.     Jan. 

25, 1886.) 

Criminal  Lav — Bkinqino  Stolen  Pbopbrtt  from 

a  Foreign  Country. 

1.  One  who  steals  property  in  another  coun- 
try, and  brings  it  into  this  country,  is  guilty  of 
larceny  here,  on  the  principle  that  the  legal  pos- 
session of  the  property  remains  in  the  true  owner, 
the  taking  having  been  felonious,  and  that  every 
asportation  is  a  fresh  taking. 

2.  The  courts  will  presume  the  laws  of  the 
foreign  country  to  be  the  same  as  our  own,  and 
that  the  original  taking  there  was  criminal,  un- 
der (roof  of  acts  wh'oh  would  make  It  so  here. 

Exceptions  from  Orleans  county  court; 
Start,  Judge. 

Prank  Morrill  was  convicted  of  larceny, 
and  excepts.     Exceptions  overruled. 

Cook  &  Redmond,  for  appellant.  O.  S.  An- 
nls,  State's  Atty.,  for  the  State. 

ROWELL,  J.  Indictment  for  the  larceny 
of  a  horse,  a  wagon,  and  a  harness.  The  tes- 
timony on  the  part  of  the  state  tended  to 
show  that  the  prisoner  hired  the  team  of  the 
owner  in  Canada,  to  drive  from  a  certain 
place  therein,  to  a  certain  other  place  there- 
in, and  return  the  next  day;  that  he  did  not 
return  at  all,  but  drove  through  and  beyond 
his  destination,  and  into  Orleans  county,  in 
this  state,  where  he  tried  to  sell  the  team; 
and  that  when  he  thus  obtained  possession  of 
it  in  Canada  he  Intended  to  steal  it.  There 
was  no  proof  as  to  the  law  of  Canada,  and 


the  prisoner  moved  for  a  verdict  of  acquittal 
for  that  there  was  no  such  proof,  and  for 
that  he  could  not  be  convicted  of  larceny  ^n 
this  state  if  all  was  true  that  the  testimony 
tended  to  show.  The  motion  was  overruled, 
and  the  prisoner  excepted.  Verdict  of  guilty. 
Although  courts  do  not  without  proof  take 
notice  of  foreign  laws,  yet  they  will  assume 
that  certain  general  principles,  consonant  to 
reason  and  natural  justice,  and  of  universal 
applicability,  are  recognized  by  all  civilized 
nations;  as,  cor  instance,  the  right  of  self- 
preservation,  the  privileges  and  exceptions 
of  necessity,  the  common  duties  of  humanity, 
of  more  or  less  perfect  obligation,  and  those 
obligations  for  the  most  part  conventional, 
upon  which  is  based  the  modern  system  of 
international  law.  Thus  the  right  to  immu- 
nity from  personal  restraint  and  personal  vio- 
lence is  such  a  natural  right,  and  so  generally 
recognised,  that  he  who  sues  for  false  im- 
prisonment or  assault  and  battery  in  another 
country  need  not,  in  the  first  instance,  prove 
that  the  act  complained  of  was  unlawful 
where  committed.  It  will  be  presumed  to 
have  been  unlawful  there,  and  to  have  im- 
posed liability  for  damages;  or,  to  speak  more 
exactly,  in  the  absence  of  such  proof,  the  court 
will  proceed  according  to  the  law  of  the  forum. 
Lloyd  v.  Gulbert,  L.  R.  1  Q.  B.  115,  120;  Car- 
penter v.  Railway  Co.,  72  Me.  388.  Wharton 
says  that,  with  regard  to  what  may  be  call- 
ed "processual  presumptions,"  of  which  the 
presumption  that  a  foreign  law  la  the  same  as 
the  domestic  Is  one,  no  doubt  the  lex  fori  de- 
cides. Confl.  Laws,  {  782.  Bnt  whether 
you  say  that.  In  the  absence  of  proof,  the 
court  will  presume  the  foreign  law  to  be  like 
the  domestic  law,  or  say  that  the  court  will 
proceed  according  to  the  domestic  law,  makes 
no  difference  with  the  rule,  for  it  is  the  same 
In  effect  either  way.  In  Langdon  v.  Young, 
33  Vt.  130,  RedHeld,  C.  J.,  says  it  is  proper  to 
assume  that  flagrant  violations  of  the  funda- 
mental principles  of  moral  obligations,  such 
as  theft  and  murder,  are  regarded  as  crimes 
by  all  Christian  nations,  and  that  unjustly 
to  accuse  abroad  one  of  such  deeds  as  there 
committed  is  actionable.  In  Woodrow  v. 
O'Conner,  28  Vt.  776,  this  court  assumed,  in 
the  absence  of  proof,  that  there  was  no  dif- 
ference between  our  law  and  the  law  of 
Canada  In  respect  of  the  validity  of  arbitra- 
tion notes.  So  in  the  case  at  bar,  the  court 
might  well  assume,  as  It  did,  that  there  was 
no  difference  between  our  law  and  the  law 
of  Canada  In  respect  of  larceny  In  the  cir- 
cumstances disclosed,  and  proceed  accord- 
ing to  our  law.  For  a  hundred  years  our 
courts  hare  held  the  common  law  to  be  that 
one  who  steals  property  In  another  country, 
and  brings  it  into  this  state,  is  guilty  of  lar- 
ceny here.  The  same  Is  true  of  one  who 
steals  In  another  of  the  United  States  and 
brings  the  property  here.  The  first  report- 
ed case  In  respect  of  stealing  In  Canada  is 
State  v.  Bartlett.  11  Vt  650,  decided  in  1839. 
It  was  there  snid  that  the  rule  had  been  too 
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long  settled,  and  recognized  by  too  long  and 
uniform  a  course  of  practice  and  decision,  to 
be  changed  except  by  legislative  action. 
That  was  57  yea^s  ago.  The  rule  has  not 
been  changed  by  legislative  action,  although 
the  attention  of  the  legislature  was  then 
specifically  directed  to  the  matter,  and  hence 
it  is  fair  to  infer  that  the  legislature  has  been 
satisfied  with  the  rule.  If  it  was  too  late 
then  for  the  court  to  change  the  rule,  it  is 
certainly  too  late  now.  Nor  can  it  be  chan- 
ged except  for  reasons  that  would  equally  call 
for  its  abrogation  in  cases  of  property  stolen 
in  another  state  of  the  Union  and  brought 
here,  for  the  states  are  as  independent  of  one 
another  in  respect  of  their  jurisdiction  as 
they  are  of  foreign  countries.  Two  states- 
Massachusetts  and  Ohio— have  attempted  to 
distinguish  between  the  thief  who  brings 
therein  property  stolen  by  him  in  another 
state  and  the  thief  who  does  the  like  with 
property  stolen  by  him  in  another  country; 
convicting  the  one  and  acquitting  the  other. 
Com.  v.  Uprlchard,  3  Gray,  434;  Stanley  v. 
State.  24  Ohio  St.  166.  But  we  think  that 
no  such  distinction  can  be  made,  and  that 
both  cases  stand  on  precisely  the  same 
ground.  We  could  not,  therefore,  abrogate 
the  rule  as  to  one  without  abrogating  it  as  to 
both,  which  we  are  by  no  means  prepared  to 
do.  We  are  satisfied  with  the  rule  as  matter 
of  policy,  as  was  the  court  in  State  v.  Bart- 
lett;  for  our  law  should  not  be  such  as  to  in- 
duce thieves  to  come  here  with  their  plunder. 
We  are  satisfied  with  it  on  principle,  for  ev- 
ery asportation  is  a  fresh  trespass  and  a 
fresh  taking,  and  so,  as  matter  of  law,  you 
have  a  felonious  taking  and  carrying  away 
in  this  state,  since  the  possession  as  well  as 
the  title  of  the  property  is  deemed  to  con- 
tinue in  the  owner,  notwithstanding  the  orig- 
inal taking,  as  that  was  felonious.  It  is  up- 
on the  precise  ground  that  in  England  one 
who  steals  goods  in  one  county  and  carries 
them- into  another  may  be  indicted  for  lar- 
ceny in  the  latter,  though  he  can  be  Indicted 
for  robbery  only  in  the  county  where  the 
force  or  putting  in  fear  was.  It  is  true,  they 
do  not  extend  the  rule  to  cases  where  the  prop- 
erty was  stolen  abroad;  and  the  principle  of 
the  nil-;  is  logically  capable  of  such  extension, 
and  it.  In  effect,  receives  such  extension  in 
this  country  when  a  thief  is  convicted  of  lar- 
ceny in  one  state  for  bringing  in  goods  that 
he  stole  in  another  state,  which  the  states 
very  generally  do,  though  some  do  not.  On 
this  ground  it  Is  that  one  who  steals  my 
goods  from  one  who  had  stolen  them  may  be 
indicted  as  having  stolen  them  from  me. 
Ohio  denies  the  principle  altogether,  and  says 
that  a  mere  change  of  place  by  the  thief  while 
he  continues  in  the  uninterrupted  and  exclu- 
sive possession  of  the  stolen  property  does 
not  constitute  a  new  taking,  either  in  law  or 
in  fact,  and  yet  she  convicts  of  larceny  the 
thief  who  brings  goods  into  the  state  that  he 
stole  in  another  state,  but  upon  what  ground 
is  not  obvious.    Larceny  of  the  same  goods 


by  the  same  person  may  be  committed  any 
number  of  times;  and  this  offense,  like  every 
other,  Is  punishable  in  the  jurisdiction  in 
whicb  it  is  committed.  We  cannot  punish 
for  offenses  against  a  foreign  law,  but  only 
for  offenses  against  our  law.  But  a  man 
cannot  bar  prosecution  for  a  criminal  act 
here  on  the  ground  that  he  committed  n  like 
act  elsewhere.  A  man  can  neither  be  pun- 
ished nor  escape  punishment  here  because  he 
stole  the  same  goods  in  another  state  or  coun- 
try. 1  Bish.  Cr.  Law  (7th  Ed.)  §  137.  This 
question  is  so  fully  discussed  in  the  cases, 
and  the  reason  for  the  different  holdings  so 
fully  stated,  that  further  discussion  here  is 
unnecessary.  We  may  say,  however,  that 
Maine  holds  with  us  in  the  question  here  in- 
volved. State  v.  Underwood,  49  Me.  181. 
Judgment  that  there  is  no  error  in  the  pro- 
ceedings of  the  county  court,  and  that  the  re- 
spondent take  nothing  by  his  exceptions. 


LANCET  t.  FOSS  et  al. 

(Supreme  Judicial  Oonrt  of  Maine.     Sept.  13, 

1895.) 

Bankkcptot— Assignment — Actions — Limi- 
tations— Fraud. 

1.  In  March,  1878,  the  plaintiff  brought  suit 
against  his  debtor,  for  the  purpose  of  collection, 
upon  numerous  notes,  and  upon  an  account  an- 
nexed, and  also  upon  a  special  contract.  Subse- 
quently, in  the  same  year,  the  plaintiff  became 
bankrupt  under  the  act  of  1867,  and  received  his 
discharge  in  1879.  His  assignee,  duly  appointed, 
did  not  appear  in  the  case,  nor  did  the  bankrupt's 
schedule  of  assets  set  forth  any  of  the  notes,  ac- 
counts, or  claims  embraced  in  the  suit,  which 
stood  on  the  docket  without  further  disposition 
until  March,  1892. 

Held,  that  such  items  of  estate,  corporeal  and 
incorporeal,  es  the  assignee  declines  to  appropri- 
ate or  utilize,  remain  the  property  of  the  bank- 
rupt, subject,  alw&ys,  to  the  superior  right  and 
title  of  the  assignee.  Notwithstanding  the  ad- 
judication and  assignment  under  the  bankrupt 
act,  there  is  leil  in  the  bankrupt  a  right  which 
makes  a  title  good  against  all  the  world  except 
his  assignee  and  creditors,  who  may  appropriate 
the  entire  title  and  interest,  and  so  divest  the 
bankrupt  completely;  but  what  they  decline  to 
appropriate  remains  with  the  bankrupt,  who 
can  defend  or  enfc.ee  it  against  all  others.  Also, 
that  if  the  defendants  desire,  they  can  have  an 
order  of  notice  of  this  action  served  upon  the  as- 
signee, which  will  conclude  him  of  record. 

2.  It  appeared  in  the  case  that  the  assignee 
did  not  take  over  the  title.  He  elected  not  to 
take  it,  and  left  it  in  the  plaintiff.  He  neither 
took  nor  passed  the  title.  The  plaintiff  thus  re- 
taining the  title  subject  to  the  assignee's  para- 
mount right,  but  good  against  others  until  such 
paramount  right  is  asserted,  hrld.  that  the  two- 
years  limitation  (Rev.  St  U.  S.  g  5057)  does  not 
apply  as  a  bar  to  this  action.  That  statute  bars 
only  the  assignee  and  those  claiming  under  him. 

3.  Held,  that  the  statement,  in  the  facts 
agreed  in  this  case,  of  the  omission  to  include 
these  claims  id  the  bankrupt's  schedule  of  as- 
sets, is  not  a  statement  of  fraud.  There  may 
have  been  innocent  reasons  for  it,  and  the  court 
cannot  assume  that  it  was  fraudulent.  The 
fraud,  if  any,  was  against  the  assignee  and  cred- 
itors, and  not  against  these  defendants. 

(Official.) 

Assumpsit  by  William  K.  Lancey  against 
Obed  Fosa  and  another,  executors  of  Going 
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Hathorn,  deceased.  The  action  was  com- 
menced in  1878,  and  subsequently,  In  that 
year,  the  plaintiff  was  declared  a  bankrupt, 
apon  his  own  petition,  in  the  district  court  of 
the  United  States  for  the  district  of  Maine. 
A  schedule  of  his  assets  was  filed  In  said 
court,  which  did  not  Include  the  claims  men- 
tioned In  the  writ,  and  an  assignee  was 
chosen  and  appointed.  Thereafter,  by  decree 
and  assignment  of  the  register  in  bank- 
ruptcy, all  the  estate  of  the  bankrupt  was  as- 
signed to  the  assignee  under  the  United 
States  bankrupt  act  of  1867.  The  assignee 
never  appeared  In  the  action,  and  subsequent- 
ly the  bankrupt  was  discharged  by  the  dis- 
trict court.  It  is  agreed  that,  if  the  action 
can  be  maintained.  It  shall  stand  for  trial, 
and  that  otherwise  a  nonsuit  shall  be  en- 
tered.   Action  to  stand  for  trial. 

S.  a  Hackett,  for  plaintiff.  O.  D.  Stewart, 
for  defendants. 

EMERY,  J.  The  statement  of  the  case 
shows  that  the  plaintiff  is  entitled  to  a  hear- 
ing In  this  court  upon  the  merits  of  his  claim 
against  the  defendants,  unless  he  Is  prevent- 
ed by  some  provision  of  the  United  States 
oankruptcy  act  of  1867,  to  which  he  had  be- 
come subject  by  the  bankruptcy  proceedings. 
The  defendants  contend  that  he  is  thus  pre- 
vented by  several  provisions  of  that  act. 

1.  Rev.  St.  U.  S.  tit.  "Bankruptcy,"  g  6046, 
provides  that  all  of  the  property  of  the  bank- 
rupt, including  all  cboses  in  action,  all  debts 
due  him,  all  rights  and  causes  of  action  (with 
certain  exceptions  not  material  here),  "shall 
In  virtue  of  the  adjudication  In  bankruptcy 
and  the  appointment  of  his  assignee,  be  at 
once  vested  in  the  assignee."  Section  5047 
provides  that  the  assignee  may  be  admitted 
to  prosecute  in  his  own  name,  or  that  of  the 
'bankrupt,  any  suit  pending  at  the  time  of 
the  adjudication.  This  suit  and  the  subject- 
matter  of  It  are  clearly  within  these  sections. 

Upon  these  sections  and  the  bankruptcy 
proceedings  the  defendants  base  a  vigorous 
argument,  that  the  plaintiff  was  completely 
shorn  of  all  title  and  Interest  In  this  action 
and  Its  subject-matter;  that  the  entire  title 
and  Interest,  ipso  facto,  passed  to  the  as- 
signee, leaving  nothing  in  the  bankrupt  plain- 
tiff; that  the  latter  became  clvlllter  mortnus, 
and  lost  the  power  of  maintaining  actions 
upon  then  existing  claims  as  completely  as 
one  physically  deceased.  There  are  various 
expressions  and  dicta  of  Judges  which  seem 
to  state  the  operation  of  the  statute  as  broad- 
ly as  do  the  defendants,  but  we  are  not  re- 
ferred to  any  express  decision  going  so  far 
upon  the  language  of  this  particular  act 

Undoubtedly,  by  the  operation  of  the  bank- 
ruptcy proceedings  under  this  act,  the  as- 
signee Is  vested  with  the  full  right  to  take 
all  the  estate  of  the  bankrupt,  whether  sched- 
uled or  not,  and  is  nested  with  sufficient  pow- 
er and  title  to  fully  administer  It  in  his  own 
name,  or  that  of  the  bankrupt,  as  he  may 


elect  But  all  such  property  of  a  bankrupt 
is  not  cast  upon  the  assignee  nolens  volens, 
like  the  personal  property  of  a  deceased  in- 
testate upon  the  administrator.  In  the  lat- 
ter case  the  title  cannot  remain  with  the  de- 
ceased, but  must  fall  on  his  successor.  The 
assignee  of  a  living  bankrupt,  however,  may 
decline  to  take  or  Interfere  with  such  prop- 
erty as  be  deems  onerous  or  worthless.  The 
property  so  rejected  by  the  assignee  does  not 
thereby  become  derelict,  to  vest  in  the  first 
appropriated  The  rights  and  obligations 
which  the  assignee  decline*  to  enforce  or 
notice  do  not  thereby  vanish  into  nothing- 
ness. 

Such  Items  of  estate,  corporeal  or  Incor- 
poreal, as  the  assignee  declines  to  appro- 
priate or  utilize,  remain  the  property  of  the 
bankrupt,  subject,  always,  to  the  superior 
right  and  tl.  le  of  the  assignee.  Notwithstand- 
ing the  adjudication  and  assignment  under 
the  bankrupt  act,  there  is  left  In  the  bank- 
rapt  a  right  which  makes  a  title  good  against 
all  the  world  except  his  assignee  and  cred- 
itors. These  may  appropriate  the  entire  title 
and  Interest  and  so  divest  the  bankrupt  com- 
pletely; but  what  they  decline  to  appropriate 
remains  with  the  bankrupt  The  title  does 
not  fall  to  the  ground  between  the  two.  If 
the  assignee  or  creditors  will  not  take  it,  no 
one  else  can  appropriate  It.  The  bankrupt 
can  defend  or  enforce  it  against  all  others. 

The  above  statement  of  the  law  Is  support- 
ed, directly  or  incidentally,  by  many  Judicial 
decisions:  Evans  v.  Brown,  1  Esp.  170;  Chip- 
pendale y.  Tomlinson,  7  East  57;  Temple  v. 
Railway  Co.,  2  Jur.  296;  In  re  Stafford.  18 
Wkly.  Rep.  959;  Herbert  v.  Bayer,  5  Q.  B. 
965;  Fyson  v.  Chambers,  9  Mees.  &  W.  460- 
.466;  Smith  v.  Gordon,  6  Law  Rep.  313.  Fed. 
Cas.  No.  13,052;  Amory  v.  Lawrence,  3  Cliff. 
523,  Fed.  Cas.  No.  336;  Taylor  v.  Irwin.  20 
Fed.  615;  File  Co.  v.  Garrett  110  U.  S.  288, 
4  Sup.  Ct  90;  Reynolds  v.  Bank,  112  U.  S. 
405,  5  Sup.  Ct  213;  Laughlin  v.  Dock  Co., 
13  C.  C.  A.  1,  65  Fed.  447;  Eyster  v.  Gaff. 
91  U.  8.  521;  U.  S.  v.  Peck,  102  U.  S.  04; 
Thatcher  v.  Rockwell,  105  U.  S.  467;  Spar- 
hawk  v.  Yerkes,  142  U.  S.  1,  12  Sup.  Ct.  104; 
Sessions  v.  Romadka,  145  U.  S.  29.  12  Sup. 
Ct.  799;  King  v.  Remington,  36  Minn.  15, 
29  N.  W.  352;  Sawtelle  v.  Rollins,  23  Me. 
196;  Foster  v.  Wylle,  60  Me.  109;  Nash  v. 
Simpson,  78  Me.  142,  3  Atl.  53. 

In  this  case  at  bar,  the  action,  with  Its  va- 
rious counts  upon  promissory  notes,  mer- 
chandise sold,  etc.,  was  pending  In  the  su- 
preme Judicial  court  for  Somerset  county  at 
the  time  of  the  adjudication  and  assignment 
In  bankruptcy.  The  claims  here  in  suit  were 
not  scheduled  by  the  bankrupt  bat  their  ex- 
istence, and  the  existence  of  this  action  to 
enforce  them,  were  matters  of  public  record, 
upon  the  docket  and  flies  of  a  court  of  gen- 
eral Jurisdiction.  The  assignee  and  creditors 
may  be  presumed  to  have  known  of  them. 
The  assignee,  however,  never  appeared  In 
the  case,  and  does  not  now  appear  after  a 
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lapse  of  14  years.  He  never  appropriated  or 
took  over  these  claims.  It  Is  an  easy  and 
natural  Inference  that  he  elected  not  to  take 
them,  but  to  leave  them  with  the  bankrupt. 
U.  S.  v.  Peck,  Sparhawk  v.  Xerkes,  and  Ses- 
sions v.  Romadka,  supra. 

The  defendants  cannot  be  heard  to  com- 
plain of  this  conduct  of  the  assignee.  As  to 
them  It  is  res  Inter  alios.  The  Judgment  in 
this  action  will  protect  the  defendants  against 
the  assignee  as  effectually  as  If  he  appeared 
In  the  case.  Whatever  he  may  hereafter  do 
to  appropriate  the  proceeds  of  the  suit,  if 
any,  will  not  effect  the  defendants.  Eyster 
v.  Gaff,  Thatcher  v.  Rockwell,  and  Foster  v. 
Wylie,  supra.  If,  however,  the  defendants 
desire,  they  can  have  an  order  of  notice  of 
this  action  served  upon  the  assignee  which 
will  conclude  him  of  record. 

2.  Rev.  St  U.  S.  tit.  "Bankruptcy,"  i  5057, 
provides  that  "no  suit  either  at  law  or  equity 
shall  be  maintainable  in  any  court  between 
an  assignee  in  bankruptcy  and  a  person 
claiming  an  adverse  interest,  touching  any 
property  or  rights  of  property  transferable  to 
or  vested  in  such  assignee,  unless  brought 
within  two  years  from  the  time  when  the 
cause  of  action  accrued  for  or  against  such 
assignee." 

The  defendants  contend  that  this  section 
bars  the  further  prosecution  of  this  action. 
Their  argument  Is  that  the  assignee  could 
not,  after  the  two  years,  begin  a  suit  In  his 
own  or  the  bankrupt's  name,  nor  could  he 
come  into  or  prosecute  a  suit  already  begun 
by  the  bankrupt.  Their  further  argument  is 
that  every  porson  claiming,  or  who  must 
claim,  under  the  assignee,  Is  equally  barred 
from  beginning  or  prosecuting  suits  after  the 
two  years,  and  that,  as  whatever  title  this 
plaintiff  has  necessarily  came  from  the  as- 
signee, he  Is  barred  as  the  assignee  Is  bar- 
red. Many  cases  are  cited  in  support  of 
these  arguments.  In  every  case  cited,  how- 
ever, the  title  was  held  to  have  once  passed 
to  the  assignee.  It  followed  that  the  plain- 
tiff either  had  no  title  or  was  barred  by  the 
two-years  limitation  upon  the  assignee.  Thus, 
in  Parks  v.  Tlrrell,  3  Allen,  15,  cited  so  con- 
fidently by  the  defendants,  the  court  held 
that  the  title  had  passed  to  the  assignee,  and 
that  the  bankrupt  plaintiff  could  only  show 
title  from  the  assignee,  and  hence  was  barred 
equally  with  the  assignee. 

In  this  case  at  bar,  as  already  stated,  the 
assignee  did  not  take  over  the  title.  He 
elected  not  to  take  it.  and  left  It  in  the  plain- 
tiff. He  neither  took  nor  passed  the  title. 
Tne  plaintiff  retained  the  title,  subject  to  the 
assignee's  paramount  right,  but  good  against 
others  until  that  paramount  right  was  as- 
serted. Therefore  the  cases  cited  do  not  ap- 
ply. The  two-years  limitation  in  the  bank- 
ruptcy act  does  not  apply.  It  bars  only  the 
assignee  and  those  claiming  under  him.  The 
plaintiff  Is  not  <n  either  category.  In  Amory 
v.  Lawrence,  3  Cliff.  523,  Fed.  Cas.  No.  330, 
cited  supra,  the  suit  was  by  a  bankrupt  on 
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a  claim  existing  before  the  bankruptcy;  but 
the  suit  was  begun  long  after  .the  two-years 
limitation  had  expired.  The  defendants  In- 
voked the  statute,  but  it  was  held  not  to  ap- 
ply. See,  also,  Ludeling  v.  Chaffe,  143  U.  3. 
301,  12  Sup.  Ct.  439. 

3.  The  defendants  further  contend -that  the 
act  of  the  plaintiff  in  omitting  these  claims 
from  his  schedule  was  evidently  intentional, 
and  in  fraud  of  the  bankruptcy  act,  and  that 
this  fraud  vitiates  and  extinguishes  his  right 
to  recover  them.  Bnt  in  the  statement  of  the 
case  there  is  no  allegation  of  fraud.  The 
statement  of  the  omission  to  Include  the 
claims  in  the  schedules  is  not  a  statement  of 
a  fraud.  There  may  have  been  Innocent  rea- 
sons for  it.  The  court  cannot  assume  that  it 
was  fraudulent.  Again,  the  fraud,  if  any, 
was  against  the  assignee,  the  creditors,  and 
the  bankruptcy  act,  and  not  against  these  de- 
fendants. 

We  have  not  been  shown  anything  In  the 
statement  of  the  ':ase,  or  In  the  bankruptcy 
act,  which,  In  our  opinion,  inhibits  the  plain- 
tiff from  proceeding  with  this  suit 

Action  to  stand  for  trial. 


WILLIAMS  v.  COOMB8. 

(Supreme  Judicial  Court  of  Maine.     Jane  21, 

1805.) 
Partition  in  Equity— Cotenants—  Repairs. 

1.  Since  fall  chancery  powers  were  conferred 
upon  it,  this  court  has  the  power  to  decree  a  sale 
of  the  whole  property,  and  a  division  of  the  pro- 
ceeds between  the  tenants  in  common,  whenever, 
in  its  judgment,  a  division  of  the  property  can- 
not be  made  without  greatly  impairing  Its  value, 
and  whenever  a  sale  of  the  whole  property  would 
be  much  more  beneficial  or  less  injurious  to  the 
owners.  But  this  power  will  not  be  exercised 
whenever  an  actual  partition  is  practicable  with- 
out such  injury. 

2.  The  parties  are  tenants  in  common,  the 
complainant  owning  four  undivided  fifths  and  the 
defendant  one  undivided  fifth  of  a  lot  of  land  60 
feet  square,  situated  in  the  city  of  Rockland. 
The  buildings  on  the  lot  consist  of  a  story  and  a 
half  house,  with  ell  and  shed.  The  main  house 
is  4  feet  and  9  incnes,  from  the  west  line  of  the 
lot.  and  32  feet  and  9  inches  from  the  east  line  of 
the  lot,  while  the  ell  extends  to  the  western  line, 
and  the  shed  to  within  19  feet  and  6  inches  from 
the  eastern  line.  The  buildings  extend  from 
within  a  few  feet  of  the  street  to  within  1  foot 
and  6  inches  from  the  back  line  of  the  lot.  The 
house  is  not  susceptible  of  division  and  separate 
occupancy. 

Held,  that  this  property  could  not  he  divided 
without  greatly  impairing  its  value,  that  a  sale 
of  the  whole  property  would  be  much  more  ben- 
eficial to  both  parties,  and  that  the  prayer  of  the 
bill  asking  that  the  court  decree  a  sale  of  the 
property  should  be  granted. 

3.  Although  it  has  been  held  by  the  courts 
in  many  jurisdictions  that  a  tenant  in  common, 
who  makes  necessary  repairs  upon  the  common 
property  without  the  consent  of  his  cotenant, 
cannot  maintain  an  action  at  law  to  recover 
contribution  for  the  same,  it  is  a  well-settled 
principle  of  equity  jurisprudence  that  such  con- 
tribution may  bt  compelled  in  equity  under  cer- 
tain circumstances. 

4.  Where  a  tenant  in  common,  without  the 
consent  of  his  cotenant,  or  against  his  objections, 
has   expended  money  in   making  necessary  re- 
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pairs  npon  the  commou  property,  which,  without 
Biicu  repairs,  was  unsuitable  for  occupancy,  and 
has  thereby  made  it  rentable  and  income  paying, 
and  has  collected  rents  from  such  property;  and 
where  the  cotenant,  in  his  answer  to  a  bill  in 
equity  brought  by  the  tenant  who  made  the  re- 
pairs, has  asked  fur  an  accounting  and  payment 
to  him  of  his  proportional  part  of  the  rents  and 
profits  received, — the  most  equitable  method  is 
to  charge  the  tenant  who  made  the  repairs  and 
collected  the  rents  with  all  the  rents  and  profits 
received  by  him,  and  allow  him  to  reimburse  him- 
self, out  of  the  rents  received  by  him,  for  the  ex- 
penditures made  fot  necessary  repairs,  but  only 
to  the  extent  of  the  amount  of  rents  and  profits 
in  his  handb. 

5.  The  request  of  a  defendant,  in  his  answer, 
for  an  accounting  and  payment  to  him  of  his  pro- 
portional part  of  the  rents  and  profits  received, 
is  equivalent,  for  this  purpose,  to  the  commence- 
ment of  proceedings  asking  for  affirmative  re- 
lief. 

6.  No  distinction  should  be  made,  in  regard 
to  the  right  of  a  cotenant  to  recover  contribution 
for  sums  exixmded  in  making  necessary  repairs 
upon  the  common  property,  under  the  above  cir- 
cumstances, between  one  who  at  the  time  of 
making  such  expenditures  had  the  legal  title,  and 
one  who  at  that  time  was  in  fact  the  owner  of 
an  undivided  portion  of  the  premises,  having  com- 
pleted a  contract  of  purchase,  agreed  upon  all  the 
terms,  and  gone  into  possession,  everything  hav- 
ing been  done  to  give  him  the  legal  as  well  as 
the  equitable  title,  except  that  the  deed  had  not 
been  passed,  and  who  subsequently  acquired  the 
legal  title. 

(Official.) 

Report  from  supreme  judicial  court,  Knox 
county,  in  equity. 

Bill  in  equity  by  Mary  A.  Williams  against 
Ensign  H.  Coombs.     Decree  for  complainant. 

C.  E.  and  A  S.  Llttlefleld,  for  plaintiff.  W. 
H.  Fogler,  for  defendant. 


WISWELL,  J.  The  parties  are  tenants  In 
common  of  a  lot  of  land,  with  the  buildings 
thereon,  situated  in  Rockland;  the  complain- 
ant being  seised  In  fee  of  four  undivided 
fifths,  and  the  defendant  of  one  undivided 
fifth.  * 

In  this  bill  In  equity,  the  complainant  seeks 
a  partition  of  the  property  by  a  sale  of  the 
same,  and  a  division  of  the  proceeds  between 
the  tenants  In  cpmmon,  in  proportion  to  their 
respective  ownerships,  and  also  for  a  contri- 
bution by  the  defendant  of  his  proportional 
part  of  sums  expended  by  her  for  necessary 
repairs  and  taxes.  She  alleges,  in  substance, 
that,  because  of  the  size  and  situation  of  the 
lot.  and  the  character  and  location  of  the 
buildings  thereon,  an  actual  partition  of  the 
property  could  not  be  made  without  greatly 
impairing  its  value. 

That  this  court  has  Jurisdiction  of  a  bill  of 
this  nature,  and  the  power  to  decree  a  sale 
and  division  of  the  proceeds,  if  the  situation 
is  such  as  to  justify  it,  is  not  denied  by  the 
counsel  for  the  defendant. 

Since  full  chancery  powers  were  conferred 
upon  it,  this  court  has  the  power  to  decree  a 
sale  of  the  whole  property,  and  a  division  of 
the  proceeds  between  the  tenants  in  common, 
whenever,  In  Its  judgment,  a  division  of  the 
property  cannot  be  made  without  greatly  Im- 


pairing Its  value,  and  whenever  a  sale  of  the 
whole  property  would  be  much  more  bene- 
ficial or  less  injurious  to  the  parties.  But  this 
power  will  not  be  exercised  whenever  an  ac- 
tual partition  is  practicable  without  such  in- 
jury or  Impairment  of  value.  Davidson  v. 
Thompson,  22  N.  J.  Eq.  83. 

In  Wilson  v.  Railroad  Co.,  62  Me.  112,  a  pe- 
tition for  partition,  Mr.  Justice  Walton  said: 
"By  process  in  equity  the  whole  may  be  sold 
for  the  most  that  can  be  obtained  for  it,  and 
the  proceeds  divided  among  the  owners. 
Such  Is  the  usual  course  in  England,  and  in 
most  of  the  states  in  this  country.  Wood  v. 
Little,  35  Me.  Ill;  1  Story,  Eq.  Jur.  c.  14. 
And  this  court  now  has  equity  jurisdiction  in 
such  cases." 

In  the  unreported  case  of  Newhall  v.  Tay- 
lor, a  bill  in  equity  between  tenants  In  com- 
mon, in  which  a  sale  and  division  of  the  pro- 
ceeds was  asked  for,  which  case  was  entered 
at  the  June  term,  1890,  of  the  law  court  for 
the  Eastern  district,  the  court  sent  down  the 
following  rescript:  "This  court  sitting  in  eq- 
uity has  jurisdiction  in  the  case  of  partition 
between  cotenants.  Bill  sustained.  Receiver 
to  be  appointed  at  the  next  term  of  court,  in 
Waldo  county,  to  make  sale  of  the  property 
as  may  there  be  directed." 

The  only  question,  then,  upon  this  branch 
of  the  case,  is  whether  the  size  and  situation 
of  this  lot,  and  the  location  and  character  of 
the  buildings  upon  it,  are  such  as  to  entitle 
the  complainant  to  the  decree  asked  for. 

The  lot  Is  €0  feet  square.  It  is  situated  on 
Oak  street,  very  near  to  the  principal  busi- 
ness street  of  Rockland.  The  buildings  on 
the  lot  consist  of  a  story  and  a  half  house, 
with  ell  and  shed.  The  main  house  is  4  feet 
and  9  inches  from  the  west  line  of  the  lot  and 
32  feet  and  9  inches  from  the  east  line  of  the 
lot,  while  the  ell  extends  to  the  western  line 
and  the  shed  to  within  19  feet  and  6  inches 
from  the  eastern  line.  The  buildings  extenu 
from  within  a  few  feet  of  the  street  to  within 
1  foot  and  6  Inches  from  the  back  line  of  the 
lot.  The  house  is  not  susceptible  of  division 
and  separate  occupancy,  and  if  the  defend- 
ant's one-fifth  of  the  whole  property  In  value, 
taking  Into  account  the  value  of  the  buildings, 
should  be  set  out  to  him  from  the  land  east 
of  the  dwelling  house,  it  would  take  nearly 
all  of  the  unoccupied  portion  of  the  lot.  This 
would  greatly  impair  the  value  of  the  house 
and  the  land  upon  which  it  stands,  while  that 
portion  thus  set  off  to  the  defendant  would  be 
of  much  less  value  than  It  is  now,  while  used 
as  a  part  of  the  house  lot. 

It  is  the  opinion  of  the  court,  therefore,  that 
this  property  could  not  be  divided  without 
greatly  impairing  its  value,  that  a  sale  of  the 
whole  property  would  be  much  more  bene- 
ficial to  both  parties,  and  that  the  prayer  of 
the  bill  asking  that  the  court  decree  a  sale  of 
the  property  should  be  granted. 

The  complainant  also  asks  that  the  defend- 
ant may  be  compelled  to  contribute  his  pro- 
portional part  of  the  sums  expended  by  her 
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for  necessary  repairs  and  In  the  payment  of 
taxes. 

Although  it  has  been  held,  by  the  courts  in 
many  jurisdictions,  that  a  tenant  in  common, 
who  makes  necessary  repairs  upon  the  com- 
mon property  without  the  consent  of  his  co- 
tenant,  cannot  maintain  an  action  at  law 
against  him  to  recover  contribution  for  the 
same  (see  Calvert  v.  Aldrlcb,  99  Mass.  74),  It 
is  a  well-settled  principle  of  equity  jurispru- 
dence that  such  contribution  may  be  com- 
pelled in  equity  under  certain  circumstances. 

"Where  two  or  more  persons  are  joint  pur- 
chasers or  owners  of  real  or  other  property, 
and  one  of  them,  acting  In  good  faith  and  for 
the  joint  benefit,  makes  repairs  or  improve- 
ments upon  the  property  which  are  perma- 
nent, and  add  a  permanent  value  to  the  entire 
«state,  equity  may  not  only  give  him  a  claim 
for  contribution  against  the  other  joint  own- 
ers, with  respect  to  their  proportional  shares 
of  the  amount  thus  expended,  but  may  also 
create  a  lien  as  security  for  such  demand  up- 
on the  undivided  shares  of  the  other  proprie- 
tors." Pom.  Eq.  Jur.  g  1240.  See,  also,  Story, 
Eq.  Jur.  ||  1236,  1237. 

Various  objections  are  urged  against  the  ap- 
plication of  the  principle  to  the  facts  of  this 
case.  The  principal  portion  of  the  expend- . 
iture  for  repairs  was  made  in  October  and  No- 
vember, 1892,  while  the  complainant  did  not 
acquire  the  legal  title  to  four  undivided  fifths 
of  the  premises  until  December  1,  1892.  It 
is  necessary  to  briefly  state  the  history  of  the 
title. 

Harriet  Coombs,  at  the  time  of  her  death, 
owned  the  property,  subject  to  a  mortgage 
given  by  her  to  the  defendant  to  secure  the 
sum  of  $550  and  interest.  She  died  intestate 
in  April,  1890,  and  the  equity  of  redemption 
descended  to  her  heirs,  viz.  her  five  children, 
Ensign  H:  Coombs,  Charles  S.  Coombs,  Ada 
A.  Coombs,  Eva  M.  Williams,  and  Alfred  R. 
Douglass.  The  mortgage  to  the  defendant 
was  paid  by  the  heirs  in  August,  1891.  April 
17,  1890,  two  of  the  heirs,  Charles  S.  Coombs 
and  Alfred  Douglass,  conveyed  their  shares 
in  the  property  to  Eva  M.  Williams,  in  trust 
for  Ada  A.  Coombs,  who  was  a  confirmed  in- 
valid, with  power  to  mortgage,  sell,  and  con- 
vey the  same,  whenever  the  trustee  deemed 
it  necessary  for  the  maintenance  and  sup- 
port of  the  said  Ada.  Eva  M.  Williams  then 
owned  one-fifth  in  her  own  right,  two-fifths 
in  trust  for  her  sister,  and  the  sister  owned 
■one-fifth  in  her  own  right.  August  19,  1891, 
Ada  A.  Coombs  and  Eva  M.  Williams,  the 
latter  both  as  trustee  and  in  ber  own  right, 
mortgaged  the  four-fifths  owned  by  them  to 
Frederick  H.  Daniels,  to  secure  the  sum  of 
$875,  and  on  August  16,  1892,  this  mortgage 
was  assigned  to  Charles  P.  Williams,  the 
husband  of  Eva  M.  Williams  and  the  son  of 
the  complainant.  December  1,  1892,  Ada  A. 
<  'oombs  and  Eva  M.  Williams  conveyed  their 
-shares  in  the  property  to  Charles  F.  Williams, 
who.  on  the  same  day.  conveyed  the  same  to 
liis  mot  her,  the  complainant.     Thus  she  ac- 


quired the  legal  title  to  four-fifths  of  the 
property. 

It  Is  claimed  that  the  complainant,  al- 
though she  did  not  have  the  legal  title,  was 
the  equitable  owner  of  four-fifths  of  the  prop- 
erty, and  that,  in  equity,  this  should  entitle 
ber  to  the  same  right  of  contribution  as  if  she 
had  been  the  legal  owner  of  an  undivided 
portion  of  the  premises.  Upon  this  claim 
the  master's  finding  is  as  follows:  "The 
plaintiff  claimed,  and  I  find,  that  in  August, 
1892,  It  was  arranged  between  the  owners 
of  four-fifths  of  the  property  tod  the  plain- 
tiff that  she  should  advance  the  money  for 
the  Frederick  H.  Daniels  mortgage,  and  in 
consideration  of  that,  and  of  the  support  of 
the  invalid  sister,  Ada  A.  Coombs,  tbey 
would  sell  and  convey  their  share  in  the 
property  to  her.  the  plaintiff;  and  that  this 
arrangement  was  consummated,  and  their 
part  sold  to  the  plaintiff,  August  10,  1892, 
when  she  paid  the  Daniels  mortgage,  which 
was  assigned  to  said  C.  F.  Williams,  acting 
for  her;  that  they  Intended  to  give  her  a 
deed  of  it  at  the  same  time,  August  10,  1892; 
but  the  deed  was  not  executed  till  Decem- 
ber 1,  1892." 

According  to  this  finding,  the  complainant 
had  become  the  owner  In  fact,  although  not 
in  law,  prior  to  the  expenditures  in  October 
and  November,  1892.  The  bargain  had  been 
completed,  the  terms  agreed  upon,  she  had 
gone  into  possession  of  the  premises,  and 
everything  had  been  done  to  give  her  the  le- 
gal as  well  as  the  equitable  title,  except  that 
the  deed  had  not  been  passed. 

It  is  a  fundamental  rule  in  equity  that 
what  ought  to  be  done  is  considered  as  done. 
Ricker  v.  Moore,  77  Me.  292.' 

It  is  the  opinion  of  the  court  that  no  dis- 
tinction should  be  made  in  this  respect  be- 
tween one  who  has  the  legal  title  and  one 
who  is  in  fact  a  part  owner,  and  in  posses- 
sion of  the  premises  at  the  time  of  the  ex- 
penditures, and  subsequently  acquires  the 
legal  title. 

It  is  further  urged  by  the  counsel  for  the 
defendant  that  this  prayer  of  the  bill  should 
not  be  granted,  because  such  relief  is  only 
granted  by  chancery  courts  when  the  person 
of  whom  contribution  is  claimed  has  com- 
menced the  proceedings  in  equity,  asking  for 
partition  or  other  affirmative  relief;  and  al- 
so because  of  the  fact,  as  found  by  the  mas- 
ter, that  "no  notice  was  given  the  defendant 
that  such  repairs  were  to  be  made,  nor  was 
he  consulted  in  reference  to  them  while  they 
were  being  made,  and  he  bad  no  knowledge 
that  those  or  any  other  repairs  were  to  be 
made  till  they  were  begun;  and  he  then 
went  to  said  C.  F.  Williams,  the  plaintiff's 
agent,  in  charge  of  the  premises  for  her,  and 
forbid  his  putting  any  repairs  upon  the 
premises,  or  doing  anything  to  them." 

But  it  appears  that  these  premises  have 
been  rented  at  $175  per  year  since  August  16, 
1892,  and  the  rent  collected,  or  that  it  could 
have   been   collected,    by   the   complainant. 
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The  defendant  alleges,  in  his  answer,  that 
the  complainant  is  now,  and  for  a  long  time 
has  been,  in  the  exclusive  possession  of  the 
premises,  receiving  all  the  rents  and  income 
thereof,  and  he  asks  that  she  should  account 
for  such  rents  and  profits,  and  pay  him  his 
proportional  part  of  the  same. 

She  should  be  charged  with  all  the  rents 
received,  but  it  would  be  inequitable  to  com- 
pel her  to  account  for  the  rents  received,  and 
not  to  allow  her  to  credit  herself  with  the 
sums  expended  in  making  necessary  repairs, 
which  have  made  the  house  rentable  and  in- 
come paying.  The  master  finds:  "Plaintiff 
claimed,  and  I  find,  that  the  buildings  were 
badly  out  of  repair;  that  it  was  necessary  to 
repair  them  in  order  to  preserve  them,  and 
render  them  suitable  for  such  tenants  as 
would  rent  premises  so  situated." 

Courts  have  sometimes  refused  to  compel 
contribution  for  improvements  made,  but 
have  allowed  the  person  in  possession  to  re- 
tain the  rents  received  by  reason  of  such  im- 
provements. We  think  the  most  equitable 
method  in  this  case  Is  to  charge  her  with  the 
full  amount  of  rents  received,  and  to  credit 
her  with  such  sums  as  have  been  expended 
in  making  necessary  repairs.  The  request 
of  the  defendant,  In  his  answer,  for  an  ac- 
counting and  payment  to  him  of  his  propor- 
tional part  of  the  rents  and  profits  received, 
is  equivalent,  for  this  purpose,  to  the  com- 
mencement of  proceedings  asking  for  affirm- 
ative relief. 

But,  inasmuch  as  these  repairs  were  made 
without  notice  to  the  defendant,  or  consulta- 
tion with  him,  we  think  that  she  should  be 
limited  to  the  amount  of  rents  in  her  hands, 
and  with  which  she  is  chargeable,  that  she 
may  be  allowed  to  reimburse  herself  out  of 
rents  collected  for  the  necessary  repairs,  but 
that  the  defendant  should  not  be  compelled 
to  contribute  any  further  sum. 

The  item  of  taxes  paid  by  her  should  stand 
upon  the  same  ground.  A  tax  of  $61.73  was 
assessed  upon  the  whole  property  for  the 
year  1892.  She  paid  this  tax  October  7th 
of  that  year.  At  that  time  she  was  in  ex- 
clusive possession  of  the  premises,  and  had 
been  for  some  months,  receiving  all  the  rents. 
We  think  she  should  be  allowed  to  reim- 
burse herself  for  this  sum  out  of  the  rents 
collected,  and  to  offset  this  item,  with  the 
sums  expended  for  her  repairs,  against  the 
sums  received  by  her,  but  that  no  further 
contribution  should  be  compelled.  This  is  not 
creating  a  lien  upon  the  property,  as  was 
asked  and  refused  in  Preston  v.  Wright,  81 
Me.  306,  17  Atl.  128. 

A  receiver  should  be  appointed  at  nisi 
prius,  or  upon  a  rule  day,  to  make  sale  of 
the  property  under  such  directions  as  may 
be  given  at  the  time  of  the  appointment. 
The  complainant  Is  to  be  charged  with  all 
rents  and  profits  collected  by  her,  or  which 
should  be  collected,  up  to  the  time  of  the 
sale,  and  she  is  to  be  credited  with  all  sums 
expended  by  her  for  necessary  repairs  and 


taxes  In  accordance  irith  the  master's  report. 
If  the  amount  with  which  she  Is  to  be  char- 
ged Is  not  equal  to  the  amount  with  which 
she  is  to  be  credited,  the  defendant  is  not  to 
be  required  to  contribute  any  further  sum. 
If  the  amount  with  which  she  is  to  be  char- 
ged exceeds  the  amount  with  which  she  is 
to  be  credited,  she  shall  pay  to  the  defendant 
his  proportional  part  thereof,  or  the  same 
may  be  adjusted  by  the  receiver  in  the  dis- 
tribution of  the  proceeds  of  the  sale.  The  ac- 
count stated  by  the  master,  in  his  report,  is 
up  to  March  8,  1894.  If  the  parties  cannot 
agree  upon  the  items  accruing  subsequent  to 
that  date,  It  will  be  necessary  for  the  master 
to  have  a  further  hearing,  and  make  a  sup- 
plemental report  We  think  that  no  costs 
should  be  allowed  either  party. 
Decree  accordingly. 


In  re  OPINION  OP  THE  JUSTICES. 

(Supreme  Court  of  New  Hampshire.     March  31, 

1891.) 

Eminent  Domain — Concord  Railroad — Right  or 

Stats  to  Ties  —  Compensation — 

Repbac  or  Statute. 

1.  The  property  of  the  Concord  R.  Co., 
chartered  by  Laws  1835  (Priv.  Acts,  c.  1),  is  no 
exception  to  the  rule  that  private  property  may 
be  taken  for  public  use  on  payment  of  its  value 
to  its  owners. 

2.  The  fact  that  the  New  Hampshire  consti- 
tution does  not  require  compensation  to  be  made 
for  private  property  taken  for  public  use,  and 
that  the  state  is  not  bound,  by  contract  or  other- 
wise, to  refrain  from  partial  confiscation,  does 
not  authorize  the  state  to  purchase  or  take  the 
property  of  the  Concord  R.  Co.,  for  less  than  its 
value,  without  the  owner's  consent. 

3.  The  provision  in  the  charter  of  the  Con- 
cord R.  Co.  (Laws  1835;  Priv.  Acts,  c.  1,  i  18) 
that  the  legislature  may  at  any  time  hereafter 
alter,  amend,  or  modify  this  act,  or  any  of  its 
provisions,  does  not  authorize  the  state  to  take 
or  purchase  the  property  of  such  company,  for 
less  than  its  value,  without  the  owner's  consent. 

4.  The  charter  of  the  Concord  R.  Co.  (Laws 
1835;  Priv.  Acta,  c.  1,  §  17)  provided  that  the 
state  may  purchase  the  road  for  a  sum  to  be  as- 
certained by  a  prescribed  computation  which  sum 
might  he  more  or  less  than  its  market  value. 
Held,  that  such  provision  was  repealed  by  Laws 
1844,  c.  128,  intended  to  be  a  system  of  uniform 
law  applicable  to  all  railroads,  and  the  repeal  by 
Gen.  St.  1867,  p.  553,  c.  273,  §  14,  of  section  10 
of  such  chapter,  providing  that  the  state  may. 
st  any  time  after  20  years,  resume  the  right  and 
privilege  of  the  corporation  in  such  railroad,  on 
giving  one  year's  notice,  and  paying  to  the  cor- 
poration all  it  may  not  have  received  of  its  ex- 
penditures, and  interest  on  such  expenditures  at 
the  rate  of  10  per  ^ent.  per  annum. 

Advisory  opinion  from  the  Justices  of  the 
supreme  court  In  response  to  a  resolution  of 
the  house  of  representatives. 

Wayne  MacVeagh  and  H.  G.  Sargent,  for 
Austin  Corbin.  D.  Barnard,  Arty.  Gen.,  for 
the  State.  F.  S.  Streeter,  for  the  Concord 
Railroad. 


To  the  House  of  Representatives: 

The  undersigned  have  received  a  copy  of  a 
resolution  passed   by  your  honorable  body 
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requiring  oar  opinions  on  the  right  of  the 
state  to  purchase  the  property  described  In 
the  resolution  as  the  "Concord  Railroad." 
That  property  is  no  exception  to  the  rule  that 
private  property  may  be  taken  for  public  use 
on  payment  of  its  value  to  Its  owners,  and  the 
property  In  question  cannot  be  purchased  or 
taken  by  the  state,  for  less  than  its  value, 
without  the  owner's  consent.  As  this  answer 
seems  to  be,  for  practical  purposes,  a  com- 
pliance with  the  requisition  of  the  house,  it 
is  deemed  unnecessary,  at  the  present  time, 
to  give  a  more  specific  and  extended  opinion. 
Understanding  that  the  house  desire  an  im- 
mediate answer,  we  submit  the  conclusion  at 
which  we  have  arrived,  without  stating  rea- 
sons, which  will  be  given  at  a  future  day. 
45  N.  H.  596. 
Concord,  March  31,  1891. 

C.  DOE. 

W.   H.   H.  ALLEN. 

ISAAC  W.  SMITH. 

LEWIS  W.  CLARK. 

I.   N.  BLODGETT. 

A.  P.  CARPENTER. 

Notice  of  a  public  hearing  having  been  giv- 
en, the  questions  proposed  by  the  house  were 
argued  by  counsel  March  30,  1891.  This 
statement  of  the  reasons  of  the  opinion  that 
was  given  the  next  day  follows  the  course  of 
the  argument  that  was  presented  in  support 
of  the  opposite  opinion. 

1.  The  first  ground  on  which  it  was  claimed 
that  the  state  can  take  the  Concord  Railroad, 
on  paying  its  owners  less  than  its  value,  is 
that  the  constitution  of  New  Hampshire  does 
not  require  compensation  to  be  made  for 
private  property  taken  for  public  use,  and 
that  the  state  Is  not  bound,  by  contract  or 
otherwise,  to  refrain  from  partial  confisca- 
tion. By  the  first  section  of  the  Concord 
charter,  Isaac  Hill  and  ethers,  and  their  as- 
sociates, successors,  and  assigns,  "are  made 
a  body  politic  and  corporate  under  the  name 
of  the  Concord  Railroad  Corporation."  Laws 
1835,  Priv.  Acts,  c.  1.  The  stockholders  are 
the  corporation.  1  Kyd,  Corp.  13-18;  Mor. 
Priv.  Corp.  preface,  and  section  227;  U.  S. 
v.  Trinidad  Coal  &  Coking  Co.,  137  U.  S.  160, 
169,  11  Sup.  Ct.  57:  State  v.  Standard  Oil  Co., 
49  Ohio  St  137.  177,  30  N.  E.  279.  They  hold 
the  entire  equitable  title  and  beneficial  inter- 
est of  the  property  by  them  put  in  the  cor- 
porate trust,  and  they  are  the  trustee  in 
whom  is  vested  the  legal  title.  Their  consti- 
tutional rights  are  not  affected  by  mere  in- 
corporation, or  by  the  division  of  their  title 
into  legal  and  equitable  parts.  Trustees  v. 
Woodward,  1  N.  H.  Ill,  115,  116,  120.  "There 
can  be  no  valid  distinction  between  property 
held  in  trust  and  that  owned  by  individuals, 
In  respect  to  the  protection  afforded  to  It  by 
the  constitution  "  People  v.  O'Brien,  111  N. 
Y.  1,  57,  18  N.  E  692.  "The  corporation, 
like  the  individual.  Is  guarded  from  a  despotic 
exercise  of  power.     Whatever  Is  taken  must 


be  paid  for."  Backus  v.  Lebanon,  11  N.  H. 
19,  23.  The  equal  protection  of  the  laws, 
secured  by  our  bill  of  rights  and  by  the  fed- 
eral constitution,  is  not  an  exclusive  privi- 
lege of  unincorporated  persons.  Santa  Clara 
Co.  v.  Southern  Pac.  R.  Co.,  118  U.  S.  394, 
396,  6  Sup.  Ct  1132;  Pembina  Consol.  Silver 
Mining  &  Milling  Co.  v.  Pennsylvania,  125 
U.  S.  181,  189,  8  Pur-.  Ct  737;  Railway  Co. 
y.  Mackey,  127  U.  S.  205,  209,  8  Sup.  Ct.  1161; 
Railway  Co.  v.  Beckwith,  129  U.  S.  26,  28, 
9  Sup.  Ct  207;  Railroad  Co.  v.  Gibbes,  142 
U.  S.  386,  391,  12.  Sup.  Ct.  256.  The  law 
"places  natural  persons  and  corporations  pre- 
cisely upon  the  same  ground"  of  "liability  to 
legislative  control."  "It  is  the  true  ground, 
and  the  only  one  upon  which  equal  rights  and 
just  liabilities  and  duties  can  be  fairly  based." 
Thorpe  v.  Railroad  Co.,  27  Vt  140,  145;  Stone 
v.  Trust  Co.,  116  U.  S.  307.  329,  6  Sup.  Ct 
334,  388,  1191.  The  public  power  of  taking 
private  property  is  limited  by  the  necessity 
from  which  it  is  held  to  be  implied.  Kohl  v. 
U.  S.,  91  U.  S.  367,  371,  373,  374.  As  It  la 
not  necessary  to  take  land  for  a  highway,  or 
to  make  a  public  use  of  other  property,  with- 
out buying  It  or  paying  for  the  use  of  it,  the 
state  cannot  forcibly  dispossess  the  owner, 
without  indemnifying  him.  Eminent  domain 
is  the  power  of  compelling  him  to  sell.  Mill- 
dam  Corp.  v.  Newman,  12  Pick.  467, 480.  The 
sale  Includes  compensation,  which  is  the  pay- 
ment, not  of  a  large  or  small  portion  of  the 
value,  but  of  the  whole  of  It  Sinnickson  v. 
Johnsons,  17  N.  J.  Law,  129,  145;  Gardner  v. 
Newburgh,  2  Johns.  Ch.  162,  166-168;  Bona- 
parte v.  Railroad  Co.,  Baldw.  205,  220,  221,  226, 
Fed.  Cas.  No.  1,6x7;  Hooker  v.  New  Haven 
&  N.  Co.,  14  Conn.  146,  152,  153;  Pumpelly 
v.  Bay  Co.,  13  Wall.  166,  178,  179;  Monon- 
gahela  Nav.  Co.  v.  U.  S.,  148  U.  S.  312,  324, 
325,  327-329,  337,  841-343,  13  Sup.  Ct  622; 
Bristol  v.  New  Chester,  3  N.  H.  524,  535;  Pls- 
cataqua  Bridge  v.  New  Hampshire  Bridge,  7 
N.  H.  35,  66,  67,  69;  Backus  v.  Lebanon,  11  N. 
H.  19,  25;  Petition  of  Mt.  Washington  Road 
Co.,  35  N.  H.  134,  142;  Manufacturing  Co.  v. 
Fernald,  47  N.  H.  444,  455;  Ash  v.  Cum- 
mlngs,  50  N.  H.  591,  612;  Eaton  v.  Railroad 
Co.,  51  N.  H.  504.  510,  511;  Thompson  v. 
Androscoggin  Co.,  54  N.  H.  545,  557,  558; 
Orr  v.  Quimby,  Id.  590,  594,  599;  Adden  v. 
Railroad  Co.,  55  N.  H.  413-415,  418;  Thomp- 
son v.  Androscoggin  Co.,  58  N.  H.  108,  111; 
Low  v.  Railroad  Co..  63  N.  H.  557,  562,  8 
Atl.  739;  1  Bl.  Comm.  138,  139;  1  Hare, 
Const.  Law,  333,  347,  349,  415;  Cooley,  Const 
LIm.  691,  697-700. 

Compensation  Is  not  merely  an  element  of 
the  implied  power  of  coercive  purchase.  It 
Is  parcel  of  the  rights  of  property  and  equal- 
ity which  are  secured  by  express  guaranties. 
The  bill  of  rights  Is  a  list  of  rights  reserved 
by  the  people.  By  the  reservation  they  lim- 
ited their  grant,  and  exempted  themselves,  to 
the  stipulated  extent,  from  the  authority  of 
the  government  they  created.  Wooster  v. 
Plymouth,  62  N.  H.  193,  196-203.  The  reser- 
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vatlon  Is  therefore  a  controlling  definition  of 
"legislative  powur,"  in  their  grant  of  that 
power  to  the  senate  and  house  in  the  second 
article  of  the  constitution.  The  right  of  ac- 
quiring property,  and  the  rights  of  life  and 
liberty,  which  the  second  article  of  the  bill 
puts  together  in  a  class  of  rights  there  de- 
scribed as  natural,  essential,  and  inherent, 
are  reserved  fir  all  men.  Greenville  v.  Ma- 
son, 53  N.  H.  51f,  518.  The  first,  tenth, 
twelfth,  fourteenth,  fifteenth,  and  twenty- 
third  articles  reinforce  the  second,  and  estab- 
lish a  general  principle  of  equal  right,  which 
governs  all  by  the  same  rule,  and  takes  from 
no  one  more  than  his  share  of  public  expense. 
State  v.  Pennoyer,  65  N.  H.  113,  114,  18  Atl. 
878,  and  authorities  there  cited.  Eminent 
domain  would  not  be  a  legislative  power,  in 
the  sense  required  by  the  bill.  If  it  trenched 
upon  the  right  or  acquiring  and  possessing 
property,  or  the  right  of  equality.  Both 
rights  would  be  Invaded,  were  land  taken  for 
a  highway,  from  an  unconsentlng  owner, 
without  full  Indemnity.  "To  provide  a  mode 
by  which  he  shall  be  recompensed  for  prop- 
erty Justly  or  unjustly  taken  from  him  is  to 
protect  bis  property."  Railroad  Co.  v.  Greely, 
17  N.  H.  47,  53.  His  right  is  not  Infringed 
when  he  is  compelled,  by  due  process  of  law, 
to  sell  a  way  for  public  use.  Piscataqua 
Bridge  v.  New  Hampshire  Bridge,  7  X.  H. 
35,  71.  His  share  of  the  public  expense,  In- 
cluding land  damages,  Is  taken  by  taxation 
when  a  common  road  Is  built  by  the  puj>lic 
across  his  land,  and  when  a  turnpike  or  other 
way  built  by  him  and  other  stockholders  is 
bought  by  the  public.  More  than  their  shares 
of  a  public  expense  would  be  taken  from 
them,  If  their  road  were  taken  by  the  public 
without  payment  of  Its  value. 

It  is  not  necessary,  in  the  present  Inquiry, 
to  consider  an  equal  distribution  of  public  ex- 
pense by  the  tax  power,  or  an  exercise  of  the 
police  power  Imposing  fines  and  forfeitures 
as  punishment,  or  destroying  property  for  the 
prevention  of  fire,  pestilence,  or  crime.  Aa 
order  to  take  property  from  Its  Incorporated 
or  incorporated  owners,  without  paying  them 
Its  value,  and  without  their  consent,  for  the 
sole  purpose  of  enriching  the  state  at  their 
expense,  would  not  be  legislation.  Law  "Is 
a  rule,  not  a  transient,  sudden  order  from  a 
superior  to  or  concerning  a  particular  person, 
but  something  permanent,  uniform,  and  uni- 
versal. Therefore  a  particular  act  of  the  leg- 
islature to  confiscate  the  goods  of  Titius,  or  to 
attaint  him  of  high  treason,  does  not  enter 
into  the  idea  of  a  municipal  law;  for  the  oper- 
ation of  this  act  is  spent  upon  Titius  only, 
and  has  no  relation  to  the  community  In  gen- 
eral. It  is  rather  a  sentence  than  a  law." 
1  Bl.  Comm.  44.  The  confiscation  decree  of 
November  28,  1778,  entitled  "An  act  to  con- 
fiscate- the  estates  of  sundry  persons  therein 
named,"  was  an  exercise  of  the  war  power 
against  persons  who  had,  as  the  preamble  al- 
leged, "since  the  commencement  of  hostili- 
ties between  Great  Britain  and  the  United 


States  of  America,  left  this  and  the  other 
United  States,  and  gone  over  to  and  joined 
the  enemies  thereof."  Laws  N.  H.  (Ed.  17^9^ 
p.  85;  Thompsi-n  v.  Carr,  5  N.  H.  510.  51.".: 
Miller  v.  U.  S.,  11  Wall.  268,  305,  306,  315.  It 
was  a  law  In  the  sense  of  being  a  lawful  or- 
der Issued  by  men  holding  all  power,  legisla- 
tive and  nonleglslative,  before  the  adoption 
of  the  constitution.  Atberton  v.  Johnson,  2 
N.  H.  31,  34.  It  was  not  a  law  In  the  true 
legal  sense  explained  by  Blackstone,  and  by 
the  reservations  of  the  bill  of  rights  which 
limit  and  define  legislative  power.  Such  re- 
trospective acts  are  denounced  In  article  23 
of  the  bill  ae  highly  injurious,  oppressive, 
and  unjust.  And  the  understanding  that 
they  were 'repugnant  to  the  rights  and  lib- 
erties reserved  in  1784,  and  were  prohibited 
by  the  bill,  appears  In  the  proviso  qualifying: 
the  exception  In  article  90  of  the  constitution. 
An  act  of  that  kind,  operating  "on  the  rights 
or  property  of  only  a  few  Individuals  without 
their  consent,  is  a  violation  of  the  equality 
of  privileges  guarantied  to  every  subject." 
Merrill  v.  Sherburne.  1  N.  H.  190.  212. 

No  one  can  be  "deprived  of  his  property 
*  *  •  but  by  the  Judgment  of  his  peers  or 
the  law  of  the  land."  BUI  of  Rights,  art.  15. 
"Law  of  the  land,"  in  this  article,  means  due 
course  and  process  of  law.  2  Inst.  46;  Coo- 
ley,  Const.  Llm.  430.  "It  Is  not  every  act, 
legislative  In  form,  that  Is  law.  Law  is 
something  more  than  mere  will  exerted  as 
an  act  of  power.  It  must  be  not  a  special 
rule  for  a  particular  person  or  a  particular 
case,  but,  In  the  language  of  Mr.  Webster. 
In  his  familiar  definition  [Trustees  v.  Wood- 
ward, 65  N.  H.  613,  614],  the  general  law. 
a  law  which  hears  before  itcondemns,  which 
proceeds  upon  inquiry,  and  renders  judgment 
only  after  trial,'  so  'that  every  citizen  shall 
hold  his  life,  liberty,  property,  and  Immuni- 
ties under  the  protection  of  the  general  rules 
which  govern  society,'  and  thus  excluding, 
as  not  due  process  of  law,  acts  of  attainder, 
bills  of  pains  and  penalties,  acts  of  confisca- 
tion, acts  reversing  judgments,  and  acts  di- 
rectly transferring  one  man's  estate  to  an- 
other, legislative  Judgments  and  decrees,  and 
other  similar  special,  partial,  and  arbitrary 
exertions  of  power  under  the  forms  of  legis- 
lation." Hurtado  v.  California,  110  U.  S. 
516,  535,  536,  4  Sup.  Ct  111,  292;  Ex  parte 
Wall,  107  U.  S.  265,  289,  2  Sup.  Ct.  560.  "It 
must  be  conceded  that  there  are"  private 
"rights  In  every  free  government  beyond  the 
control  of  the  state.  A  government  which 
recognized  no  such  rights,— which  held  the 
lives,  the  liberty,  and  the  property  of  Its  citi- 
zens subject  at  all  times  to  the  absolute  dis- 
position and  unlimited  control  of  even  the 
most  democratic  depositary  of  power,— is,  < 
after  all,  but  a  despotism.  It  is  true,  it  Is  a  I 
despotism  of  the  many,— of  the  majority,  if  I 
you  choose  to  call  It  so,— but  it  Is  none  the 
less  a  despotism.  It  may  well  be  doubted,  . 
If  a  man  is  to  hold  all  that  he  Is  accustomed  j 
to  call  his  own,  all  In  which  he  has  placed       I 
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his  happiness,  and  the  security  of  which  Is 
essential  to  that  happiness,  under  the  un- 
limited dominion  of  others,  whether  it  is  not 
wiser  that  this  power  should  be  exercised  by 
one  man  than  by  many.  The  theory  of  our 
governments,  state  and  national,  is  opposed 
to  the  deposit  of  unlimited  power  anywhere. 
The  executive,  the  legislative,  and  the  judi- 
cial branches  of  these  governments  are  all  of 
limited  and  denned  powers."  Association  v. 
Topeka,  20  Wall.  655,  662,  ««3.  "Power, 
when  delegated  without  restrictions,  and  for 
the  abuse  of  which  the  delegate  is  not  held 
accountable,  has  a  strong  tendency  toward 
despotism.  The  temporary  constitution, 
wbicb  we  had  adopted  at  the  beginning  of 
the  war  [of  1776],  was  found  by  experience 
to  have  many  imperfections;  and  the  neces- 
sity of  checks  and  exclusions  became  every 
day  more  evident."    Belk.  Hist  N.  H.  c.  26. 

The  general  assembly  that  issued  the  con- 
fiscation decree  of  1778  "carried  on  the  war 
against  foreign  and  domestic  enemies  with- 
out a  bill  of  rights,  and  without  any  consti- 
tutional division  or  limitation  of  power.  It 
was  a  temporary  sovereignty,  set  up  to  con- 
tinue during  the  *  *  *  contest  with  Great 
Britain.'  8  N.  H.  State  Papers,  2.  And  its 
undefined  and  boundless  authority,  hastily 
assumed  and  arbitrarily  exercised,  for  the 
transient  purpose  of  the  war,  does  not  prove 
the  bounds  of  the  limited  government  after- 
wards instituted  with  deliberation,  in  a  form 
designed  to  be  permanent,  •  •  •  and  de- 
signed by  its  limitations  to  change  the  provi- 
sional and  preliminary  form  because  the  lat- 
ter was  unlimited.  The  absolute  form,  and 
Its  precedents,  so  far  as  they  were  of  the  same 
character,  or  in  any  respect  repugnant  to  the 
new  and  constitutional  system,  were  swept 
away  together.  *  *  *  We  had  no  inviolable 
rights,  no  rights  constitutional  in  the  Amer- 
ican sense,  before  the  2d  day  of  June,  1784. 
The  constitution  that  went  into  operation  on 
that  day  terminated  the  era  of  unlimited  pow- 
er, and  introduced  an  era  of  liberty  and  equal- 
ity. •  •  •  The  nonconstitutlonal  system 
was  intentionally  abolished,  and  the  system  of 
reserved  rights  and  limited  government  was 
intentionally  adopted.  The  reservations  could 
not  be  more  clearly  expressed.  If  the  right  of 
equality  is  not  secured  by  them,  it  can  never 
be  secured  by  any  written  instrument.  •  *  * 
The  legal  value  of  the  reservations  is  in  their 
ability,  not  to  suggest  or  advocate  a  theory  of 
human  rights,  but  to  carry  a  theory  into  prac- 
tical effect,  and  insure  the  enjoyment  of  the 
rights  reserved.  •  »  •  The  bill  of  rights 
contains  the  essential  principles  of  the  consti- 
tution.' "  Gould  v.  Raymond,  59  N.  H.  260, 
272,275. 

The  "supreme  executive  magistrate"  named 
in  article  41  of  the  constitution  Is  distinguish- 
ed from  other  executive  officers.  In  article  40 
tne  supreme  court  is  namea  as  one  of  several 
judicial  tribunals.  In  article  2  a  distinction 
ia  made  between  the  legislative  power  of 
towns,  cities,  and  counties  (Corporation  of 


the  Brick  Presbyterian  Church  v.  Mayor, 
etc.,  of  New  York,  5  Cow.  538,  540,  541;  Kel- 
ley  ▼.  Kennard,  60  N.  H.  1,  6),  and  the  legis- 
lative power  vested  in  the  senate  and  house, 
and  designated  as  supreme,  to  signify  that 
it  is  the  highest  of  a  lawmaking  character. 
Confiscation,  either  total  or  partial,  not  be- 
ing law  in  the  constitutional  sense,  is  not 
authorized  by  the  supremacy  of  the  senate 
and  house  in  the  field  of  legislation,  or  by 
the  supremacy  of  other  branches  of  govern- 
ment In  the  interpretation,  administration, 
and  execution  of  law. 

Partial  confiscation,  disregarding  the  dif- 
ference between  right  and  wrong,  rests  on  a 
distinction  that  cannot  be  maintained.  The 
confiscation  of  a  part  of  a  farm  or  railroad, 
by  taking  the  whole  and  paying  less  than  it 
is  worth,  and  the  confiscation  of  the  whole, 
by  taking  the  whole  and  paying  nothing,  are 
acts  of  the  same  legal  nature.  Eaton  v.  Rail- 
road Co.,  51  N.  H.  504,  512.  There  Is  no  con- 
stitutional ground  on  which  an  approval  of 
one  can  be  reconciled  with  the  condemna- 
tion of  the  other.  If  the  owner  of  property 
worth  $400  can  be  compelled  to  sell  It  to  the 
state  for  a  less  sum,  the  state  may  elect  to 
pay  him  $399,  or  $1.  If  it  can  be  taken  from 
him  on  payment  of  $200,  the  property  In 
which  he  invests  the  $200  can  be  taken  from 
him  for  half  its  value,  and  the  depredation 
can  be  repeated,  with  a  public  profit,  so  long 
as  he  has  anything  worth  taking.  If  he  can 
be  deprived  of  half  of  his  house  by  a  special 
statute,  taking  so  much  without  compensa- 
tion, he  can  be  deprived  of  his  liberty  hnlf 
of  the  time,  or  be  entirely  stripped  of  prop- 
erty, and  imprisoned  for  life,  by  the  same 
arbitrary  method,  without  trial  and  without 
cause.  The  despotic  principle,  whether  stat- 
ed in  an  unlimited  or  a  fractional  form,  is  in 
conflict  with  fundamental  rights  that  are 
now  openly  and  directly  attacked  for  the 
first  time,  in  this  state,  since  their  safety 
was  assured  by  the  establishment  of  consti- 
tutional government  at  the  close  of  the  Rev- 
olutionary War.  It  is  useless  to  inquire 
whether,  in  any  other  jurisdiction,  American 
or  foreign,  these  rights  have  never  had  or- 
ganic security,  or  have  been  deprived  of  it 
directly  or  indirectly,  wholly  or  partially. 
They  would  not  be  overthrown  here  by  proof 
that  there  are  governments  under  which  they 
are  defenseless.  In  forming  themselves  Into 
a  state,  the  people  of  New  Hampshire  acted 
on  the  belief  that  Insecurity  of  property 
would  be  unfavorable  to  enterprise,  and 
would  tend  to  discourage  Industry  and  econ- 
omy, which  they  considered  essential  to  gen- 
eral prosperity.  And  It  Is  not  probable  that 
this  was  the  only  reason  of  their  protecting 
themselves  by  reservations  which  render 
confiscation  impossible.  There  is  no  evi- 
dence that  they  overlooked  the  moral  aspect 
of  the  subject  By  the  eighty-third  article 
of  the  constitution,  they  made  It  a  duty  to 
countenance  and  Inculcate  the  principles  of 
industry,  economy,  and  honesty. 
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2.  The  second  ground  on  which  partial  con- 
fiscation was  put,  in  argument,  is  the  eight- 
eenth section  of  the  Concord  charter,  which 
provides  that  "the  legislature  may  at  any 
time  hereafter  alter,  amend,  or  modify  this 
act  or  any  of  its  provisions."  Short  of  sheer 
and  absolute  (that  is,  total)  confiscation.  It 
was  claimed,  there  is  no  limit  of  the  power 
of  amendment  The  act  of  taking  the  road 
from  Its  owners  was  called  a  resumption. 
The  word  "resume"  is  used  in  this  connec- 
tion, in  the  books,  as  an  allusion  to  one  of 
the  alleged  sources  of  the  public  right  to 
take  private  property,  whether  held  ip  fee  or 
otherwise,  and  not  as  a  suggestion  that 
the  owner's  title  is  exceptionally  defeasible. 
"The  complainant  held  the  land  in  fee,  and 
probably  under  a  title  derived  from  the 
crown,  to  the  rights  of  which  the  people  have 
succeeded.  *  *  *  It  was  no  part  of  the 
contract  between  the  crown  and  Its  grantees 
or  their  assigns  that  the  property  should  not 
be  taken  for  public  use.  *  *  *  All  sepa- 
rate Interests  of  Individuals  in  property  are 
held  of  the  government,  under  this  tacit 
agreement  or  implied  reservation.  Notwith- 
standing the  grant  to  Individuals,  the  eminent 
domain,  the  highest  and  most  exact  idea  of 
property,  remains  In  the  government,  or  in 
the  aggregate  body  of  the  people  In  their 
sovereign  capacity,  and  they  have  a  right  to 
resume  the  possession  of  the  property.  *  •  * 
This  right  of  resumption  may  be  exercised," 
etc.  Beekman  v.  Railroad  Co.,  3  Paige,  45, 
72,  73;  Bloodgood  v.  Railroad  Co.,  18  Wend. 
9,  13;  Smith  v,  Rochester,  92  N.  Y.  463,  477. 
"The  true  theory  *  •  •  is  that  the  legis- 
lature resume  dominion  over  the  property." 
Todd  v.  Austin,  34  Conn.  78,  91.  "The  right 
of  the  public  to  resume  private  property  for 
the  public  use,  which  has  been  called  the 
'right  of  eminent  domain,'  is  said  to  be  im- 
plied In  the  original  social  compact"  Manu- 
facturing Co.  v.  Fernald,  47  N.  H.  444,  455. 
Eminent  domain  "is  sometimes  spoken  of  as 
being  based  upon  an  Implied  reservation  by 
the  government  when  its  citizens  acquire 
property  from  it  or  under  Its  protection." 
Cooley,  Const  Lim.  643.  "The  private  owner 
of  lands  acquires  only  a  tenancy,  of  more  or 
less  limited  duration,  under  the  absolute  and 
ultimate  proprietorship  of  the  state,  *  •  * 
subject  to  certain  conditions,  one  of  which  Is 
that  the  state  may  at  any  time,  on  payment 
of  its  value,  reclaim  the  tenancy."  Tied. 
Lim.  f  121.  All  owners  of  property  may  be 
called  tenants  holding  under  leases  from  the 
state,  If  this  feudal  description  is  under- 
stood to  mean  that  they  are  the  owners  hold- 
ing titles  either  derived  originally  from  the 
government,  or  acquired  by  Its  permission 
and  under  its  protection,  and  subject  to  be 
bought  by  the  government  without  the  own- 
er's consent  The  public  having  a  power  of 
coercive  purchase,  and  the  question  being 
whether  the  state  can  confiscate  a  part  of 
what  it  buys,  by  not  paying  for  the  whole,  it 
Is  not  material  whether  the  true  theory  and 


source  of  the  power  are  indicated  when  the 
purchase  is  described  as  an  appropriation 
(Charles  River  Bridge  v.  Warren  Bridge,  11 
Pet.  420,  641,  642;  Boston  &  L.  R.  Co.  ▼. 
Salem  &  L.  R.  Co.,  2  Gray,  1,  35,  36),  ex- 
propriation (1  Rap.  &  L.  Law  Diet  489),  as- 
sumption (2  Kent,  Comm.  338,  340),  resump- 
tion, or  reclamation  of  tenancy. 

"According  to  the  feudal  theory,  all  estates 
were  derived  from  the  king.  He  was  called 
the  'lord  paramount,'  and  in  him  was  vested 
the  absolute  right  of  property.  As  a  return 
or  compensation  for  the  possession  and  en- 
joyment of  the  land,  the  owners,  or,  as  they 
were  called,  'vassals,'  were  obligated  to  ren- 
der the  king  certain  services,  the  failure  to 
perform  which  defeated  the  estate,  and  caus- 
ed It  to  revert  to  the  lord  paramount"  Tied. 
Real  Prop.  §  20.  In  the  English  law,  title  by 
escheat  was  one  of  the  consequences  of  feu- 
dal tenure.  When  the  title  of  the  tenant  in 
fee  failed,  the  land  reverted  to  the  original 
grantor,  or  lord  of  the  fee.  from  whom  it 
proceeded.  "As  the  feudal  tenures  do  not 
exist  in  this  country,  there  are  no  private 
persons  who  succeed  to  the  inheritance  by 
escheat;  and  the  state  steps  in  the  place  of 
the  feudal  lord,  by  virtue  of  its  sovereignty, 
as  the  original  and  ultimate  proprietor  of  all 
the  lands  within  its  jurisdiction.  •  *  • 
When  the  title  to  land  falls,  from  defect  of 
the  heirs  or  devisees,  it  necessarily  reverts." 
4  Kent,  Comm.  423,  424.  Under  the  influence 
of  feudal  ideas,  it  was  said  that  the  lands  of 
dissolved  corporations  reverted.  Co.  Litt  13b; 
Gray,  Perp.  §£  44,  48,  51;  1  Bl.  Comm.  484; 
2  Bl.  Comm.  256;  Dill.  Mun.  Corp.  (3d  Ed.)  f 
169;  Field,  Corp.  §  491;  Mayor,  etc.,  v.  Brooke, 
7  Q.  B.  339,  384;  Bacon  v.  Robertson,  18 
How.  480,  483,  487.  The  charters  of  several 
New  Hampshire  turnpikes  (Fourth,  Chester, 
Plermont,  and  Co8s)  provide  that,  when  the 
net  income  of  the  toll  amounts  to  the  sums 
expended  and  Interest  the  roads  "shall  re- 
vert to  the  state."  In  such  phrases,  and 
when  the  state  Is  said  to  resume  turnpikes, 
railroads,  or  sites  for  public  buildings,  which 
It  compels  the  owners  to  sell,  the  words  "re- 
vert" and  "resume"  are  neither  obscure  nor 
misleading.  Feudal  terms  have  survived  the 
feudal  tenure. 

If,  by  the  Concord  charter,  the  state  had 
given  the  stockholders  the  right  of  way  and 
other  real  estate,  and  the  money  and  chattels, 
now  belonging  to  them,  and  had  reserved  a 
right  to  revoke  the  gift,  the  question  of  re- 
taking that  property  under  the  charter  could 
be  raised  and  discussed.  But  the  charter 
did  not  give  them  any  of  the  state's  realty, 
money,  or  chattels,  and  an  amendment  or  re- 
peal of  the  charter  cannot  revoke  a  gift  that 
has  not  been  made.  Long  before  the  date 
of  the  charter,  the  state,  or  its  predecessor, 
had  parted  with  the  land  on  which  the  rails 
are  laid.  The  stockholders  bought  the  land, 
or  a  right  of  way  in  it  paid  for  what  they 
bought,  and  built  the  road.  This  real  es- 
tate is  theirs.     No  property,  private  or  pub 
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He,  is  held,  or  can  be  held,  by  a  better  title. 
There  Is  In  the  state  no  right  of  resuming  or 
retaking  it  that  Is  distinguishable  from  the 
right  of  taking  it  Kohl  v.  U.  S.,  91  U.  S. 
967,  STL  If  the  state  once  owned  the  land, 
its  extinguished  title  is  of  no  more  avail  than 
that  of  any  other  former  owner.  If  the 
right  of  way  had  been  originally  taken  from 
the  proprietors  of  the  soil,  or  were  now  taken 
from  the  railroad  company,  without  payment 
of  value,  the  legality  of  the  act  would  not 
depend  upon  its  being  called  resumption,  or 
trespass  and  disseisin. 

The  power  of  amending  charters,  and  the 
power  of  repealing  them,  are  reserved  for  a 
single  purpose.  "A  short  reference  to  the 
origin  of  this  reservation  of  the  right  to  re- 
peal charters  of  corporations  may  be  of  serv- 
ice in  enabling  us  to  decide  upon  its  office 
and  effect.  *  *  *  In  Trustees  v.  Wood- 
ward, 4  Wheat.  518,  decided  in  1819,  this 
court  announced  principles  on  the  subject  of 
the  protection  that  the  charters  of  private 
corporations  were  entitled  to  claim  under 
the  clause  of  the  federal  constitution  against 
impairing  the  obligation  of  contracts.  •  •  * 
The  opinion  in  that  case  •  *  •  held 
*  *  *  that  the  rights  and  franchises  con- 
ferred upon  private  *  *  *  corporations  by 
the  legislative  acts  under  which  their  exist- 
ence was  authorized,  and  the  right  to  exer- 
cise the  functions  conferred  upon  them  by 
the  statute,  were,  when  accepted  by  the  cor- 
poration, contracts  which  the  state  could  not 
impair.  It  became  obvious  at  once  that  many 
acts  of  incorporation,  which  had  been  passed 
as  laws  of  a  public  character,  partaking  in 
no  general  sense  of  a  bargain  between  the 
states  and  the  corporations  which  they  cre- 
ated, but  which  yet  conferred  private  rights, 
were  no  longer  subject  to  amendment,  alter- 
ation, or  repeal,  except  by  the  consent  of  the 
corporate  body,  and  that  the  general  con- 
trol which  the  legislatures  creating  such  bod- 
ies had  previously  supposed  they  had  the 
right  to  exercise  no  longer  existed.  It  was, 
no  doubt,  with  a  view  to  suggest  a  method 
by  which  the  state  legislatures  could  retain, 
in  a  large  measure,  this  important  power, 
without  violating  the  provision  of  the  federal 
constitution,  that  Mr.  Justice  Story,  in  his 
concurring  opinion  in  the  Dartmouth  College 
Case,  suggested  that,  when  the  legislature 
was  enacting  a  charter  for  a  corporation,  a 
provision  in  the  statute  reserving  to  the  legis- 
lature the  right  to  amend  or  repeal  it  must 
be  held  to  be  a  part  of  the  contract  itself, 
and  the  subsequent  exercise  of  the  right 
would  be  in  accordance  with  the  contract, 
and  could  not,  therefore,  impair  its  obliga- 
tion. *  *  *  It  would  seem  that  the  states 
were  not  slow  to  avail  themselves  of  this  sug- 
gestion. *  *  •  This  history  of  the  reserva- 
tion clause  in  acts  of  incorporation  supports 
our  proposition  that  whatever  right,  fran- 
chise, or  power  In  the  corporation  depends 
for  its  existence  upon  the  granting  clauses  of 
the  charter  is  lost  by  Its  repeal.     •     •     * 


Whatever  power  Is  dependent  solely  upon  the 
grant  of  the  charter,  and  which  could  not  be 
exercised  by  unincorporated  private  persons 
under  the  general  laws  of  the  state,  is  abro- 
gated by  the  repeal  of  the  law  which  granted 
these  special  rights.  Personal  and  real  prop- 
erty acquired  by  the  corporation  during  #ts 
lawful  existence,  rights  of  contract,  or  choses 
in  action  bo  acquired,  and  which  do  not,  in 
their  nature,  depend  upon  the  general  powers 
conferred  by  the  charter,  are  not  destroyed 
by  such  a  repeal;  and  the  courts  may,  if  the 
legislature  does  not  provide  some  special  rem- 
edy, enforce  such  rights  by  the  means  within 
their  power.  The  rights  of  the  shareholders 
of  such  a  corporation  to  their  interest  in  its 
property  are  not  annihilated  by  such  a  re- 
peal, and  there  must  remain  in  the  courts 
the  power  to  protect  those  rights."  Green- 
wood v.  Freight  Co.,  105  U.  S.  18,  19-21; 
Waterworks  v.  Schottler,  110  U.  S.  347,  352, 
369,  370,  4  Sup.  Ct  48.  "Where  an  act  of  in- 
corporation is  repealed,  •  *  *  equity  takes 
charge  of  all  the  property  and  effects  which 
survive  the  dissolution,  and  administers  them 
as  a  trust  fund,  primarily  for  the  benefit  of 
the  creditors.  If  anything  Is  left,  It  goes  to 
the  stockholders."  Shields  v.  Ohio,  95  U.  S. 
319,  324;  Farrington  v.  Tennessee,  Id.  679, 
686,  687.  "As  a  private  corporation  holds  Its 
property  in  trust  for  the  benefit  of  Its  stock- 
holders, so  a  municipality  holds  its  property 
In  trust  for  beneficiaries  whose  equitable 
rights  in  the  trust  estate  are  not  created  by 
the  incorporation,  nor  lost  by  the  dissolution, 
of  the  imaginary  holder  of  the  legal  title. 
The  common  law  transfers  the  legal  title  to 
a  provisional  trustee,  If  the  employment  of 
such  an  agent  Is  necessary,  settles  the  busi- 
ness of  the  defunct  corporation,  and  so  dis- 
poses of  the  trust  property  as  to  maintain 
the  rights  of  the  equitable  owners."  School 
Dlst  v.  Greenfield,  64  N.  H.  84,  85,  6  AtL 
484;  School  Dlst.  v.  Concord,  64  N.  H.  235, 
9  AtL  630.  The  beneficial  ownership  of  trust 
funds  cannot  fall  for  want  of  trustees.  As 
vested  rights  of  an  equitable  character  can- 
not be  divested  by  the  death  of  administra- 
tors, or  other  natural  persons  who  hold  prop- 
erty in  trust,  so  the  equitable  title  of  the 
stockholders  of  an  Incorporated  business  com- 
pany cannot  be  lost  by  the  termination  of  the 
trustee's  corporate  life.  The  dissolution  of 
the  corporate  trustee,  by  the  repeal,  forfeiture, 
surrender,  or  expiration  of  the  charter,  does 
not  convey  the  corporate  property  to  tne 
state,  nor  enlarge  or  diminish  the  constitu- 
tional power  of  the  state  to  become  the  own- 
er. 2  Kent,  Comm.  307,  note  b;  Folger  v. 
Insurance  Co.,  99  Mass.  267,  277;  Thornton 
v.  Railway  Co.,  123  Mass.  32,  34;  Burrall  v. 
Railroad  Co.,  75  N.  Y.  211,  216;  State  v. 
Bailey,  16  Ind.  46,  52;  Mumma  v.  Potomac 
Co.,  8  Pet  281;  Curran  v.  Arkansas,  15  How. 
304,  310,  312;  Bacon  v.  Robertson,  18  How. 
480;  Lum  v.  Robertson,  6  Wall  277;  Brough- 
ton  v.  Pensacola,  93  D.  S.  266,  268;  Late 
Corporation  of  Church  of  Jesus  Christ  of 
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Latter-Day  Saints  t.  U.  S.,  136  U.  S.  1,  47, 
10  Sup.  Ct  702,  150  U.  S.  145,  14  Sup.  Ct.  44, 
and  authorities  cited  in  Bowles  v.  Landaff, 
59  N.  H.  171;  Mor.  Prlv.  Corp.,  88  1031-1033; 
Field,  Corp.  §  491;  Dill.  Mun.  Corp.  8  169; 
Pierce,  R.  R.  13;  Cook,  Stock,  Stockh.  & 
Carp.  Law,  638;  Wait,  Insol.  Corp.  18  347- 
849.  An  amendment  of  the  charter  can  have 
no  more  confiscating  effect  than  a  repeal. 

The  stockholders  of  a  business  corporation 
are  partners,  with  rights  and  liabilities  fixed 
by  the  general  or  special  law,  which  is  a  part 
of  their  contract.  When  their  corporate  un- 
ion is  dissolved,  by  repeal  or  otherwise,  there 
is  a  tenancy  in  common,  as  there  Is  after  the 
dissolution  of  an  unincorporated  partnership. 
Mason  v.  Mining  Co.,  133  TJ.  S.  59,  10  Sup. 
Ct.  244;  Id.,  145  U.  S.  356,  12  Sup.  Ct.  887. 
After  three  years,  allowed  for  winding  up  by 
the  use  of  corporate  powers  limited  to  that 
purpose  (Gen.  Laws,  c.  147,  8  17),  undivided 
capital  is  divisible  by  agreement  of  the  own- 
ers, or  by  legal  process  without  the  exercise 
of  corporate  power.  "The  contention  that  the 
property  of  a  dissolved  corporation  is  for- 
feited rests  wholly  upon  what  is  claimed  to 
be  the  necessary  consequence  of  the  extinc- 
tion of  corporate  life.  We  do  not  think  the 
dissolution  of  a  corporation  works  any  such 
effect.  It  would  not  naturally  seem  to  have 
any  other  operation  upon  its  contracts  or 
property  rights  than  the  death  of  a  natural 
person  upon  his.  *  *  *  It  would  seem  to 
be  quite  obvious  that  a  power  existing  in  the 
legislature  by  virtue  of  a  reservation,  only, 
could  not  be  made  the  foundation  of  an  au- 
thority to  do  that  which  is  expressly  inhibited 
by  the  constitution,  or  afford  the  basis  of  a 
claim  to  increase  Jurisdiction  over  the  lives, 
liberty,  or  property  of  citizens  beyond  the 
scope  of  express  constitutional  power.  *  *  • 
An  express  reservation  by  the  legislature  of 
power  to  take  away  or  destroy  property  law- 
fully acquired  or  created,  would  necessarily 
violate  the  fundamental  law,  and  It  is  equal- 
ly clear  that  any  legislation  which  authorizes 
such  a  result  to  be  accomplished  Indirectly 
would  be  equally  Ineffectual  and  void."  Peo- 
ple v.  O'Brien,  111  N.  Y.  1,  47,  48,  51,  18  N. 
E.  692.  "A  statute  of  Incorporation  is  a  leg- 
islative grant,  held  by  the  federal  court  to 
be  a  contract  and  a  creation  of  private  rights, 
protected,  in  the  absence  of  the  reservation, 
by  the  contract  clause  of  the  federal  consti- 
tution. But  calling  it  a  charter,  a  grant,  or 
a  contract  does  not  make  It  anything  more 
than  an  exercise  of  legislative  power.  A  res- 
ervation of  the  right  to  amend  and  repeal  it 
is  an  exercise  of  the  same  power,— a  legisla- 
tive retention,  not  of  judicial  or  executive,  but 
of  legislative,  power,  and  not  a  creation  of 
any  power,  legislative,  judicial,  executive,  or 
extraconstltutional.  It  has  the  negative  effect 
of  preventing  the  statute  of  incorporation  be- 
ing exempted  by  the  contract  clause  from  the 
legislative  power  of  amendment  and  repeal. 
*  •  •  Making  a  charter  amendable  and  re- 
pealable  like  other  statutes  that  are  not  con- 


tracts," It  protects  "public  interests  against  a 
contractual  abdication  of  legislative  power. 
•  *  •  The  reserved  power  of  amendment 
and  repeal  is  not  anything  more  than  the  leg- 
islature would  have  had  without  a  reserva- 
tion, If  statutes  of  incorporation  had  been 
held  to  be  possessed  of  the  ordinary,  amend- 
able, and  repealable  quality  of  other  statutes. 
With  a  reservation  of  that  power,  an  act  of 
Incorporation,  regarded  as  a  grant,  is  an  al- 
terable and  revocable  grant,— a  gift  or  con- 
veyance of  something,  a  part  or  the  whole  of 
which  the  grantor  can  *  •  •  take  back  or 
destroy."  By  "an  unlimited  reservation  of 
the  legislative  power  of  amending  and  repeal- 
ing the  legislative  grant,  the  state"  reserves, 
"and  the  corporation,  by  accepting  the  char- 
ter," consents  "to  the  reservation  of,  the 
power  of  taking  from  the  corporation  by  leg- 
islation nothing  more  than  that  which,  by 
legislation,  the  state"  has  "granted  to  It.  Its 
existence,  derived  from  the  state,"  can  "be 
terminated  by  the  state.  But  its"  property 
"cannot  be  taken  away  by  a  revocation  of  the 
charter.  •  •  *  An  amendment  of  the  char- 
ter would  not  be  an  exercise  of  a  higher 
constitutional  power  than  would  be  employed 
in  a  repeal  of  the  charter.  •  •  •  The  law 
cannot  suffer  a  trust  to  fail  for  want  of  a 
trustee;  for  the  beneficiaries  have  a  private 
right  in  the  trust  estate,  which  is  as  Inviola- 
ble as  property  similarly  invested  without  a 
trustee.  If  *  *  *  the  charter  of  a  rail- 
road corporation  were  repealed,  •  •  •  the 
corporate  property  remaining  in  existence 
could  not  be  confiscated  by  a  legislative  de- 
cree, and  the  right  of  the  stockholders  to  a 
distribution  of  the  assets  through  the  agency 
of  a  trustee  or'  receiver,  or  other  legal  pro- 
cess, could  not  be  denied  without  a  repudia- 
tion of  constitutional  duty.  *  •  *  As  nei- 
ther of  the  branches  of  government  can  ac- 
quire, by  its  own  act  of  reservation,  any  pow- 
er exclusively  vested  by  the  constitution  Id 
either  of  the  others,  so  neither  can  acquire, 
by  its  own  act  of  reservation,  that  unlimited 
power  which  passed  from  the  British  parlia- 
ment to  the  provisional  government  In  1776, 
and  was  abolished  In  1784.  •  •  *  What- 
ever legislative  power  was  reserved,  no  power 
was  reserved  that  Is  not  legislative"  Rail- 
road Co.  v.  Elliot,  58  N.  H.  451,  454,  455,  457. 
"As  congress  can  exercise  legislative  power 
only,  all  Its  reservations  of  power,  connected 
with  grants  that  are  made,  must  necessarily 
be  legislative  In  their  character;"  and,  while 
the  exercise  of  such  power  (reserved  when 
its  reservation  is  held  to  be  necessary)  may 
render  private  property  less  valuable,  It  can- 
not appropriate  such  property  to  public  use 
without  compensation.  Bridge  Co.  v.  U.  S.. 
105  U.  S.  470,  480,  482.  "Congress  not  only 
retains,  but  has  given  special  notice  of  its  In- 
tention to  retain,  full  and  complete  power  to 
make  such  alterations  and  amendments  of 
the  charter  as  come  within  the  just  scope  of 
legislative  power.  That  this  power  has  a 
limit  no  one  can  doubt    All  agree  that  it 
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cannot  be  used  to  take  away  property  al- 
ready acquired  under  the  operation  of  the 
charter."  Sinking-Fund  Cases,  99  U.  S.  700, 
720.  "Where,  under  power  in  a  charter, 
rights  have  been  acquired  and  become  vested, 
no  amendment  or  alteration  of  the  charter 
can  take  away  the  property  or  rights  which 
have  become  vested  under  a  legitimate  ex- 
ercise of  the  powers  granted."  Com.  v.  Essex 
Co.,  13  Gray,  289,  253. 

As  confiscation  Is  a  matter  of  substance 
and  effect,  and  not  of  form  or  method,  the 
mode  of  accomplishing  it  is  as  immaterial  as 
any  name  that  may  be  given  It  Not  being 
a  legislative  act,  in  a  constitutional  sense,  it 
is  equally  Ineffectual  whether  attempted  by 
a  repeal  or  amendment  of  general  or  special 
acts  of  Incorporation  (Oen.  Laws,  c.  152), 
or  by  the  repeal  or  amendment  of  the  com- 
mon or  statutory  law  authorizing  the  or- 
ganization of  voluntary  associations,  reli- 
gious societies,  and  partnerships  (Oen.  Laws, 
ce.  117,  118,  151,  153),  or  by  the  repeal  or 
amendment  of  the  common  law,  or  statutes 
regulating  the  business  of  any  or  all  unin- 
corporated persons,  and  the  conveyance,  in- 
heritance, and  use  of  their  homesteads,  tools, 
and  stock  in  trade.  All  effective  statutes 
are  amendments.  A  statute  amending  the 
Concord  charter  can  be  nothing  but  an  al- 
teration of  some  law,  either  unwritten,  or 
written  in  the  charter  or  elsewhere.  If  a 
legislative  power  of  amendment  were  a  pow- 
er of  confiscation,  it  could  be  exercised  as 
well  by  an  alteration  of  some  other  law  as 
by  an  alteration  of  a  charter,  and  as  well 
against  unincorporated  as  against  incorporat- 
ed persons.  The  argument  for  confiscation 
by  amendment  assumes  that,  by  the  clause 
which  the  Dartmouth  decision  made  neces- 
sary for  the  retention  of  the  legislative  pow- 
er of  altering  the  Concord  charter,  the  senate 
and  house  altered  the  constitution,  and  cre- 
ated and  acquired  a  power  that  is  not  legis- 
islative.  The  charter  Is  a  statute  which  the 
grant  of  legislative  power  In  the  second  ar- 
ticle of  the  state  constitution  authorizes  them 
to  amend.  Reserving  the  power  of  amend- 
ment is  merely  not  parting  with  it.  The  re- 
tention of  power  that  can  exist  only  with- 
in constitutional  limits  is  not  an  expansion 
of  those  limits.  The  eighteenth  section  of 
the  charter  could  have  been  written  in  this 
form:  "The  legislative  power  of  amend- 
ment, vested  by  the  constitution  in  the  senate 
and  house,  is  hereby  retained  by  them,  and 
is  hereby  extended  beyond  the  constitutional 
province  of  legislation,  and  enlarged  into  a 
power  of  confiscation."  Such  an  extension 
clause  cannot  be  implied.  If  it  were  implied, 
it  would  be  no  stronger  than  If  it  were  ex- 
pressed1. If  it  were  expressed,  it  would  be 
void.  The  act  of  keeping  the  amending  pow- 
er does  not  add  a  word  to  the  constitution, 
nor  take  a  word  from  it,  nor  change  the 
meaning  given  to  "legislative  power"  by  the 
bill  of  rights.  It  neutralizes  the  federal  de- 
cision that  a  charter  is  a  contract  protected 


by  the1  federal  constitution  against  impair- 
ment by  state  law.  The  entire  effect  of  the 
reservation  is  to  leave  this  charter  unaffect- 
ed by  that  federal  construction  of  the  federal 
constitution.  It  releases  the  senate  and  house 
from  tbe  restraint  which  that  construction 
put  upon  their  lawmaking  capacity.  Thus 
liberated,  they  can  amend  the  charter  by  leg- 
islation, as  they  could  have  amended  It  with- 
out the  reservation  if  the  federal  constitu- 
tion had  not  been  adopted,  or  the  federal 
court  bad  held  that  an  act  Of  mere  incor- 
poration Is  not  a  contract. 

The  questions  proposed  by  the  house  are 
to  be  answered  as  they  would  have  been  at 
an  earlier  day,  when  the  reservation  was 
not  necessary  for  an  exercise  of  the  legisla- 
tive power  of  altering  the  law  written  in  the 
charter.  The  question  of  confiscation  by 
amendment  is  simplified,  and  cleared  of  ir- 
relevant matter,  by  considering  it  as  of  the 
period  between  1784  (when  the  constitution 
of  New  Hampshire  took  effect)  and  the  sub- 
sequent adoption  of  the  constitution  of  the 
United  States.  In  July,  1784,  the  legislature 
could  pass  an  act  of  eminent  domain,  nnder 
which  the  owners  of  land  in  the  Merrimack 
valley,  between  Concord  and  Massachusetts, 
could  be  compelled  to  sell  to  John  Stark  a 
right  of  way  for  a  railroad,  to  be  operated 
by  him,  as  an  unincorporated  common  car- 
rier, using  any  kind  of  motive  power.  Moor 
v.  Veazie,  32  Me.  343,  355;  Hall  v.  Railroad 
Co.,  21  Month.  Law  Rep.  138,  141;  Ash  v. 
Cummings,  50  N.  H.  591,  613,  614.  He  could 
Institute  legal  proceedings  for  taking  the 
right  of  way,  and,  when  he  paid  the  land- 
owners the  judicially  ascertained  amount  of 
their  damages,  he  could  lawfully  build  and 
work  the  Concord  road.  The  property  which 
he  bought  and  paid  for  would  be  his.  The 
right  to  be  carried  by  him  on  the  road  for  a 
reasonable  price  would  be  public.  If  he  had 
built  the  road  In  1785,  and  the  legislature 
had  enacted  in  1786  that  his  railroad  and  his 
farm  should  become  the  property  of  the  state 
when  the  state  paid  him  nine-tenths  or  one- 
tenth  of  their  value,  the  confiscation  of  one- 
tenth  or  nine-tenths  of  either  piece  of  prop- 
erty under  that  act  in  1786  would  have  been 
a  wrong  against  which  he  would  have  had 
no  federal  protection.  Owings  v.  Speed,  5 
Wheat  420.  There  was  no  federal  court  In 
which  he  could  resist  it  and  no  federal 
ground  on  which  it  could  be  held  illegal  In 
this  court.  As  it  would  have  been  an  at- 
tempt to  destroy  rights  of  property  and 
equality  secured  by  the  New  Hampshire  bill 
of  rights,  it  would  not  have  been  an  exercise 
of  legislative  power.  If  the  supposed  statute 
of  1784  had  been  a  corporate  charter,  as  well 
as  an  act  of  eminent  domain,  and  Stark  had 
accepted  it  and  become  a  corporation,  his 
right  of  property  in  his  road  would  have 
been  as  inviolable  as  If  he  were  not  incor- 
porated. Had  the  legislature  reserved  the 
power  of  amendment  and  repeal,  his  case 
would  not  have  been  altered.    In  1786  the 
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reservation  would  hare  been  Inoperative  and 
Useless.  Without  the  reservation,  the  senate 
and  house  could  repeal  his  charter,  or  amend 
it  to  any  extent  within  the  bounds  of  legis- 
lation. Neither  without  the  reservation,  nor 
with  it,  would  his  road  be  more  liable  to 
total  or  partial  confiscation  than  his  farm. 
The  subsequent  adoption  of  the  federal  con- 
stitution, its  prohibition  of  state  laws  impair- 
ing the  obligation  of  contracts,  the  federal 
decision  that  a  charter  is  a  contract  protect- 
ed by  that  prohibition,  and  the  avoidance 
of  that  decision  by  reservations  of  the  power 
of  charter  amendment  and  charter  repeal, 
did  not  add  a  power  of  confiscation  to  the 
legislative  power  of  1784. 

3.  The  third  ground  of  the  claim,  that  the 
state  can  take  the  Concord  road  on  payment 
of  part  of  its  value,  is  the  seventeenth  sec- 
tion of  the  charter  (Laws  1835,  Priv.  Acts, 
c.  1),  which  provided  that  the  state  might 
purchase  the  road  for  a  sum  to  be  ascertain- 
ed by  a  prescribed  computation.  This  sum 
might  be  more,  and  might  be  less,  than  the 
market  value  of  the  road  at  the  time  of 
purchase.  The  state's  right  to  take  the  prop- 
erty of  corporations  under  such  a  provision 
of  general  or  special  law  may  be  called  a 
statutory  power,  to  indicate  its  origin,  and  to 
distinguish  it  from  the  power  of  eminent 
domain  vested  in  the  senate  and  house  by 
the  constitution,  which  requires  the  payment 
of  full  value  for  property  taken  from  its  own- 
ers for  public  use.  The  price  to  be  paid  un- 
der an  exercise  of  the  statutory  power  (for 
convenience  of  designation  called  the  "statu- 
tory price")  Is  unknown.  The  method  of  as- 
certaining it  is  in  controversy.  On  one  side 
it  Is  claimed  that  the  statutory  power  to  buy 
this  road  still  exists,  and  argument  Is  ad- 
vanced in  support  of  a  computation  that 
would  make  the  price  less  than  the  value. 
On  the  other  side  this  power  is  denied,  and 
it  is  argued  that,  if  the  power  existed,  the 
statutory  price  in  1889  would  have  been  more 
than  $4,500,000.  In  the  present  settled  and 
well-known  condition  of  the  constitutional 
power  of  eminent  domain,  by  which  the  state 
can  take  turnpikes,  railroads,  and  other  prop- 
erty for  public  use,  on  payment  of  value, 
a  proposition  to  purchase  roads  by  statutory 
power  would  not  be  made  by  one  who  admit- 
ted the  statutory  price  to  be  more  than  the 
roads  are  worth.  If  that  price  were  agreed 
to  be  equal  to  the  value,  and  no  more,  it 
would  not  be  material  whether  the  purchase 
were  made  by  statutory  or  by  constitutional 
power.  The  only  branch  of  the  present  in- 
quiry of  any  practical  Importance  is,  not 
whether  the  state  can  take  one  kind  of  prop- 
erty from  its  owners,  paying  them  what  the 
property  is  worth,  but  whether  the  state  can 
take  a  part  of  one  kind  without  payment, 
by  compelling  the  owners  to  sell  the  whole 
for  less  than  its  value.  This  question  was 
settled  by  legislative  action  In  18G7.  In  the 
revision  of  the  statutes  at  that  time,  it  was 
thought  equitable*  that  there  should  be  no 


discrimination  between  owners  of  railroads, 
and  owners  of  other  property  that  cannot  be 
taken  for  public  use  without  payment  of  its 
value.  Railroads  might  rise,  in  market  val- 
ue, above  the  statutory  price.  If  this  should 
happen,  not  only  residents  of  other  states, 
but  also  citizens  of  this  state,  buying  shares 
of  New  Hampshire  railroads  at  the  market 
price,  might  be  in  no  fault  for  not  knowing 
the  property  could  be  taken  from  them  at  a 
lower  price.  In  1867  such  an  alleged  defect 
in  railroad  title  was  not  a  matter  of  com- 
mon knowledge.  There  had  been  no  such 
prospect  of  New  Hampshire  roads  being 
worth  more  than  the  statutory  price  as  would 
attract  general  attention,  or  raise  an  alarm, 
and  give  warning  to  danger  to  savings 
banks  and  other  seekers  of  safe  investments. 
But  to  the  commissioners,  and  the  legislators 
specially  engaged  In  the  work  of  revision,  it 
was  apparent  that  at  some  time  an  exercise 
of  the  statutory  power  might  be  a  grievous 
wrong.  It  was  not  believed  that  the  legis- 
lature would  ever  use  or  ever  desire  a  power 
of  despoiling  those  who  could  be  entrapped 
by  the  operation  of  a  law  made  for  a  dif- 
ferent purpose.  So  long  as  it  was  doubtful 
whether  the  turnpikes  and  railroads  of  in- 
corporated companies  could  be  taken  by  emi- 
nent domain,  some  precautionary  measure 
had  been  considered  expedient.  For  this  rea- 
son a  right  to  take  them  had  been  made 
a  part  of  the  general  law  of  such  roads;  their 
charters,  on  this  point,  being,  in  effect,  a  gen- 
eral law  before  the  general  form  was  adopt- 
ed, in  1844.  When,  upon  repeated  decisions, 
sustained  many  years  by  a  concurrence  of 
legal  opinion,  and  by  uniform  practice  in 
taking  turnpikes,  it  had  become  certain  that 
no  other  power  than  eminent  domain  would 
be  needed  for  this  purpose,  the  reason  for 
Introducing  and  retaining  the  statutory  pow- 
er ceased  to  exist.  There  was  a  probability, 
amounting  to  a  reasonable  and  moral  cer- 
tainty, that  the  taking  of  railroads  for  less 
than  their  value  -would  operate  upon  some, 
if  not  all,  of  the  owners  as  oppressively  as 
partial  confiscation.  In  this  state  of  things, 
upon  deliberate  consideration  they  were  put 
upon  the  legal  ground  of  equal  right,  by 
striking  out  of  the  law  the  power  which 
long  experience  had  shown  was  not  needed 
for  purposes  of  justice  and  good  government. 
The  time  and  circumstances  in  which  a  stat- 
ute was  made,  and  the  history  of  legislation 
on  the  subject,  are  competent  evidence  of  leg- 
islative intent.  Preston  v.  Browder,  1  Wheat 
115,  121,  123;  Garland  v.  Montgomery  Co., 
87  Ala.  223,  225,  6  South.  402;  Parvin  v. 
Wimberg,  130  Ind.  561,  671,  30  N.  E.  790; 
Holbrook  v.  Holbrook,  1  Pick.  254,  258;  Ea- 
ton t.  Green,  22  Pick.  531;  Boston  &  L.  R. 
Co.  v.  Salem  &  L.  R.  Co.,  2  Gray,  28;  Hol- 
brook v.  Bliss,  9  Allen,  75;  Hamilton  v.  Bos- 
ton, 14  Allen,  478;  Com.  v.  Munson,  127  Mass. 
461.  The  state  has  been  of  opinion  that  more 
roads  were  needed  than  taxpayers  could  rea- 
sonably be  compelled  to  build  and  keep  Id 
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repair.  And  the  want  has  often  been  sup- 
plied by  turnpikes  built  under  charters  al- 
lowing rights  of  way  to  be  taken  by  stock- 
holders who  were  to  receive  tolls  from  trav- 
elers in  payment  of  the  expense  of  repairs, 
and  interest  on  the  investment.  The  object 
of  the  charter  of  the  first  New  Hampshire 
turnpike,  passed  In  1796  (Laws  1797,  p.  S25), 
Is  stated  in  the  preamble,  which  recites  that 
a  petition  has  been  presented  to  the  legisla- 
ture asking  a  charter  for  improving  the  com- 
munication between  the  seacoast  and  the  in- 
terior by  a  direct  road  from  Concord  to  Pis- 
cataqua  bridge,  and  that  "the  expensiveness 
of  an  undertaking  of  this  kind,  however  use- 
ful to  the  community,  would  burden  the 
towns  through  which  it  may  pass  so  heavily 
as  to  render  it  difficult  to  effect  so  Important 
a  purpose  otherwise  than  by  an  incorporated 
company,  who  might  be  Indemnified  by  a 
toll  for  the  sums  that  should  be  expended  by 
them."  But  the  state  might  grow  in  popula- 
tion and  property,  and  the  time  might  come 
when  the  taxpayers  would  be  able  to  buy  and 
maintain  the  road  for  free  use.  The  ques- 
tion whether  eminent  domain  could  compel 
the  stockholders  to  sell  It  and  their  franchise 
had  not  been  settled.  Piscataqua  Bridge  v. 
New  Hampshire  Bridge,  7  N.  H.  35,  66-70; 
Barber  v.  Andover,  8  N.  H  398;  Peirce  v. 
Somers worth,  10  N.  H.  369,  373;  Backus  v. 
Lebanon,  11  N.  H.  19,  22-25;  Northern  B.  R. 
v  Concord  &  C.  R.  R.,  27  N.  H.  183,  193- 
196;  State  v.  Canterbury.  28  N.  H.  195,  221, 
222;  Crosby  v.  Hanover,  36  N.  H.  404,  420; 
Boston  Water-Power  Co.  v.  Boston  &  W.  R. 
Corp.,  23  Pick.  360,  389-394;  Armlngton  v. 
Barnet,  15  Vt.  745;  Bridge  Co.  v.  Dlx,  16  Vt 
446;  and  cases  cited  in  Cooley,  Const.  Lim. 
647;  Lewis,  Em.  Dom.  5  274;  and  Mills,  Em. 
Dom.  §|  41,  42.  The  grounds  on  which  the 
power  was  contested  appear  In  the  argument 
of  Backus  v.  Lebanon,  11  N.  H.  19-21,  and 
Boston  Water-Power  Co.  v.  Boston  &  W.  R. 
Corp.,  23  Pick.  360,  367-370,  386,  387.  On  the 
federal  question,  whether  an  exercise  of  the 
power,  would  impair  the  obligation  of  a  con- 
tract, decided  In  1848,  the  federal  court  were 
not  unanimous.  Bridge  Co.  v.  Dix,  6  How. 
507.  537,  549. 

When  the  first  turnpike  -was  chartered,  in 
1796,  it  was  not  deemed  advisable  to  leave 
it  uncertain  whether  the  public  could  ever 
take  the  road  from  its  owners.  To  remove 
the  doubt,  the  owners'  consent  was  inserted 
In  this  proviso  of  the  last  section  of  the  char- 
ter: "Provided,  also,  that  the  state  of  New 
Hampshire  may,  at  any  time  after  the  expira- 
tion of  forty  years  from  the  passing  of  this 
act,  repay  the  proprietors  of  the  said  road 
tbe  amount  of  the  sum  expended  by  them 
thereon,  with  twelve  per  cent  per  annum  In 
addition  thereto,  deducting  the  amount  of  toll 
actually  received  by  the  proprietors,  and  in 
that  case  the  said  road  shall,  to  all  intents 
and  purposes,  be  a  public  highway,  anything 
In  this  act  to  the  contrary  notwithstanding." 
Tbe  provision  that  tbe  road  shall  be  a  pub- 


lic highway  when  the  state  pays  the  agreed 
price  is  a  contract  made  by  the  state  on  one 
side  and  the  stockholders  on  tbe  other.  A 
stipulation  for  a  price  less  than  their  consti- 
tutional right  under  eminent  domain,  Imposed 
as  a  condition  of  a  grant  of  corporate  powers, 
would  raise  a  question  of  legality  that  need 
not  now  be  considered.  Assuming  the  whole 
contract,  in  Its  literal  terms,  to  be  valid,  both 
parties  are  bound  by  It  A  statute  impair- 
ing its  obligation  would  be  retrospective,  and 
within  the  prohibition  of  article  23  of  the  bill 
of  rights.  The  consequence  of  the  state's  pay- 
ing a  legal  price  is  as  obligatory  as  any  other 
part  of  the  bargain.  When  the  stockholders 
are  paid,  "the  said  road  shall,  to  all  intents 
and  purposes,  be  a  public  highway,  anything 
In  this  act  to  the  contrary  notwithstanding." 
The  same  result  was  Intended  by  chapter  379, 
Laws  1838  (Gen.  Laws,  c.  67,  §  13),  which 
authorizes  the  selectmen  and  courts  of  com- 
mon pleas  to  take  any  real  estate,  easement 
or  franchise  of  any  corporation,  "when  in 
their  Judgment  the  public  good  requires  a  pub- 
lic highway."  Under  that  act,  the  effect  of 
taking  a  turnpike  is,  not  that  the  collection  of 
tolls  Is  continued  by  the  public  or  its  vendee, 
but  that  the  road  is  free.  "The  easement,  In 
which  the  turnpike  corporation  had  a  private 
interest  but  which  was  devoted  to  the  use  of 
the  public,  subject  to  the  payment  of  a  toll 
to  the  corporation,  Is  taken  by  the  highway 
for  the  public  use,  discharged  and  exempted 
from  the  toll.  »  »  •  The  easement  of  the 
turnpike  corporation  Is  purchased  by  the  pub- 
lic in  order  that  the  use  may  be  free,  in- 
stead of  being  subjected  to  a  burden.  *  *  * 
It  is  a  substitution  of  a  public  right  for  a 
right  previously  existing,  partly  public  and 
partly  private."  Peirce  v.  Somersworth,  10 
N.  H.  369,  373.  Tbe  legislature  empowered 
the  first  turnpike  company  to  take  land  for  a 
toll  road  that  would  be  public  in  a  certain 
sense,  and  to  some  Intents  and  purposes. 
Railroad  Co.  v.  Greely,  17  N.  H.  47,  57,  69,  60, 
62;  Holt  v.  Antrim,  64  N.  H.  284,  286,  287, 
9  Atl.  389.  When  it  should  become  free,  it 
would  be  public  In  a  broader  sense.  Then, 
and  not  till  then,  In  the  meaning  of  the  pro- 
viso, It  would,  "to  all  Intents  and  purposes, 
be  a  public  highway,  anything  in  this  act  [re- 
quiring payment  of  toll]  to  the  contrary  not- 
withstanding." 

The  expense  of  land  damages,  construction, 
and  repairs  being  considered  too  heavy  to  be 
laid  upon  taxpayers  at  the  date  of  the  char- 
ter, the  stockholders  were  Induced  to  Incur 
that  expense  by  the  promise  of  tolls.  When, 
in  the  opinion  of  the  legislature,  the  cost  of 
buying  the  road  and  keeping  it  In  repair 
would  not  be  too  heavy  a  charge1  to  be  borne 
by  taxation,  after  a  certain  time,  the  agree- 
ment was  that  the  state  might  abolish  the 
tolls  by  buying  the  road.  If  the  parties  had 
agreed  that  the  state,  instead  of  relieving 
travel  and  trade  from  the  burden  of  tolls, 
might  buy  and  sell  a  right  to  maintain  the 
burden,  there  would  have  been  unequivocal 
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evidence  of  such  a  design  In  the  written  con- 
tract. Neither  by  the  conlyact  nor  by  law 
could  the  road  be  taken  from  its  owners  for 
the  purpose  of  speculation.  A  taking  and 
sale  of  It  by  the  state  for  the  profit  the  state 
might  make  by  the  transaction  would  not 
be  a  public  use  of  it,  within  the  law  of  emi- 
nent domain,  or  a  public  purpose,  within  the 
law  of  taxation.  In  re  Albany  St,  11  Wend. 
149,  151,  152;  In  re  John  and  Cherry  Sts., 
19  Wend.  659,  677;  Embury  v.  Conner,  3  N. 
Y.  511,  515,  516;  Variek  v.  Smith,  5  Paige, 
137,  146-148,  158,  159;  In  re  City  of  Roches- 
ter, 137  N.  Y.  243,  247,  33  N.  E.  820;  Cooper 
v.  Williams,  4  Ohio,  253,  284,  285,  288,  290- 
293;  Id.,  5  Ohio,  391,  393;  Buckingham  v. 
Smith,  10  Ohio,  288,  297;  Little  Miami  Elev. 
Co.  v.  City  of  Cincinnati,  30  Ohio  St.  629, 
643;  Dunn  v.  Charleston,  Harp.  189,  199, 
200;  Baltimore  &  O.  R.  Co.  v.  Pittsburg,  W. 
&  K.  R.  Co..  17  W.  Va.  812,  856;  Kane  T. 
Mayor,  etc.,  15  Md.  240,  250;  Gregg  v.  Mayor, 
etc.,  56  Md.  256,  272;  French  v.  Quincy,  3  Al- 
len, 9,  12,  13;  Worden  v.  New  Bedford,  131 
Mass.  23,  24;  Attorney  General  v.  City  of 
Eau  Claire,  37  Wis.  400,  435,  437;  State  v. 
Eau  Claire,  40  Wis.  533,  541;  Kaukauna  Wa- 
ter-Power Co.  v.  Green  Bay  &  M.  Canal  Co., 
142  U.  S.  254,  272-276, 12  Sup.  Ct.  173;  Cooley, 
Const.  Lim.  648  (note  1),  654,  605;  Cooley, 
Tax'n,  55,  103,  113;  Dill.  Mun.  Corp.  {{  591, 
592;  Lewis,  Em.  Dom.  f  204;  Mills,  Em.  Dom. 
$  23;   1  Hare,  Const  Law,  338,  339. 

In  one  respect  the  power  of  purchase  under 
the  contract  was  more  limited  than  the  con- 
stitutional power.  If  the  road  were  taken 
under  the  contract  the  tolls  would  cease.  If 
It  were  taken  by  eminent  domain,  provision 
could  be  made  for  continuing  them.  In  an- 
other respect  these  powers  were  alike.  Un- 
der the  power  reserved  In  the  charter,  the 
road  could  not  be  taken  for  a  purpose  for 
which  It  could  not  be  taken  by  eminent  do- 
main. By  the  reservation  the  legislature  In- 
tended to  acquire,  not  a  power  of  speculating 
in  a  public  burden,  but  a  contractual  right 
to  abolish  the  burden,— a  right  they  might 
need  if  the  burden  could  not  be  abolished  by 
eminent  domain.  The  absence  of  all  schemes 
of  trading  on  fluctuations  In  value,  and  the 
presence  of  an  intention  to  remedy  the  de- 
fect that  would  exist  in  the  law  If  It  should 
be  held  that  without  the  reserved  right, 
and  without  the  owners'  consent,  toll  roads 
could  not  be  taken  for  free  use,  are  mate- 
rial facts  In  the  present  inquiry.  Prom  the 
beginning  to  the  end  of  tu.nplke  and  rail- 
road legislation  on  this  point,  there  was  a 
continuity  of  purpose  and  meaning.  In  the 
course  of  time  the  purpose  may  have  grad- 
ually lost  a  degree  of  Its  original  distinctness, 
as  the  power  of  eminent  domain  came  to  be 
less  and  less  a  matter  of  uncertainty.  But 
this  change  was  accompanied  by  an  unchan- 
ged practice  of  using  an  old  charter  as  a 
precedent  in  drafting  a  new  one.  without  such 
an  investigation  of  legal  questions  as  would 
be  made  on  a  general  revision  of  the  statutes. 


When  the  subject  had  been  dealt  with  In  the 
railroad  law  of  1844,  the  revision  of  1867 
called  for  a  thorough  examination.  And  the 
state's  right  to  take  railroads  by  eminent  do- 
main being  no  longer  an  open  question,  and 
the  removal  of  all  doubt  on  that  point  having 
accomplished  the  object  of  the  reserved  stat- 
utory right  to  take  them,  the  supernumerary 
right  came  to  its  natural  end. 

The  first  railroads  that  were  built  In  New 
Hampshire  (one  chartered  in  1833  was  not 
built)  were  chartered  In  1835.  In  the  39  years 
next  preceding  that  date,  charters  for  not 
less  than  50  turnpikes  Wd  been  passed,  con- 
taining provisos  for  purchase  by  the  state. 
These  provisos  evinced  no  special  desire  on 
the  part  of  the  state  to  own  a  particular  road, 
but  a  general  policy,  such  as  would  appro- 
priately take  the  form  of  a  general  law. 
There  were  variations  In  matters  of  detail, 
but,  so  far  as  a  mere  right  of  purchase  was 
concerned,  the  provisos  amounted  to  a  gen- 
eral statute,  designed,  out  of  abundant  cau- 
tion, to  remedy  a  certain  constitutional  de- 
fect, if  that  defect  should  be  found  in  emi- 
nent domain.  In  a  turnpike  charter  passed 
January  7,  1853,  the  legislature  stipulate  that 
"the  road  shall  at  any  time  become  the  prop- 
erty of  the  state,  or  may  be  laid  out  as  a  pub- 
lic highway  whenever  the  public  good  shall 
require  It,  on  compensation  being  made  to  said 
corporation  for  their  interest  therein."  Laws 
1852  (Nov.  Sess.)  c.  1360,  f  6.  The  special 
significance  of  this  superfluous  and  Inopera- 
tive clause  Is  In  Its  date,  which  was  14  years 
after  the  passage  of  the  act  of  1838,  and  after 
the  practical  operation  of  that  act,  and  the 
adjudged  cases,  had  demonstrated  the  useless 
character  of  such  an  enactment  of  the  settled 
construction  of  the  state  and  federal  consti- 
tutions. The  clause  was  harmless,  and  it 
was  safe  to  follow  the  precedents  of  a  former 
generation. 

In  other  states  similar  precaution  appears 
in  more  recent  years.  Eighteen  constitutions 
have  declared  that  the  power  of  eminent  do- 
main shall  not  be  so  construed  as  to  prevent 
the  taking  of  the  property  and  franchises  of 
corporations.  By  this  declaration  the  judi- 
cial decisions  which  had  settled  the  question 
of  construction  were  adopted  and  affirmed  in 
Illinois  in  1870  (article  11,  g  14);  in  West  Vir- 
ginia in  1872  (article  11,  g  12);  in  Pennsylva- 
nia in  1873  (article  16,  g  3);  in  Arkansas  in 
1874  (article  17,  I  9);  in  Alabama  (article  1. 
§  24),  Missouri  (article  12,  g  4),  and  Nebraska 
(article  11,  g  6)  In  1875;  in  Colorado  In  1876 
(article  15,  f  8);  in  Georgia  In  1877  (article 
4,  g  2,  par.  2);  in  California  in  1879  (article 
12,  g  8);  In  North  Dakota  (section  134),  South 
Dakota  (article  17,  g  4),  Montana  (article  15, 
I  9),  Washington  (article  12,  g  10),  Idaho  (ar- 
ticle 11,  g  8),  and  Wyoming  (article  10,  g  0) 
In  1889;  In  Mississippi  In  1890  (section  190); 
and  In  Kentucky  In  1891  (section  195).  In 
New  Hampshire,  the  senate  and  house  of 
1867  having  repealed  section  10  of  the  act  of 
1844  (Gen.  St.  553),  on  the  ground  that  the 
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question,  which  had  been  a  cause  of  precau- 
tionary legislation,  had  disappeared,  this  ac- 
tion was  accepted  as  final.  When  the  consti- 
tution was  amended  in  1877  and  1889,  the 
right  of  the  state  to  take  the  property  and 
franchises  of  corporations  by  eminent  domain 
was  so  well  understood  here  that  it  was  not 
made  the  subject  of  a  confirmatory  amend- 
ment. 

The  Boston  &  Lowell  Railroad  was  char- 
tered In  1830;  "so  early  indeed,  and  with  so 
little  foresight  of  the  actual  accommodations 
us  they  were  afterwards  provided  and  found 
necessary,  that  it  was  rather  regarded  as  an 
iron  turnpike,  upon  which  individuals  and 
transportation  companies  were  to  enter  and 
run  with  their  own  cars  and  carriages,  pay- 
ing a  toll  to  the  corporation  for  the  use  of 
the  road."  Boston  &  L.  R.  Corp.  v.  Salem  & 
L.  R.  Co.,  2  Gray,  1,  28.  The  owners  of  the 
first  New  Hampshire  railroads  were  turn- 
pike companies  as  well  as  common  carriers. 
Smith  v.  Railroad  Co.,  27  N.  H.  86,  95;  Burke 
v.  Railroad  Co..  61  N.  H.  160,  234.  Their 
charters,  framed  upon  turnpike  models, 
abounded  in  turnpike  phrases  and  turnpike 
ideas.  They  contained  grants  of  power  to 
erect  toll  houses,  establish  toll  gates,  appoint 
toll  gatherers,  and  collect  toll,  and  a  turn- 
pike clause  which  provided  that  the  trans- 
portation of  persons  and  property,  the  con- 
struction of  wheels,  the  form  of  cars  and 
c-nrringes,  the  weight  of  loads,  and  all  other 
matters  relating  to  the  use  of  the  roads, 
should  be  in  conformity  to  rules  and  regula- 
tions prescribed  by  the  directors.  Some  con- 
tained the  further  stipulation,  "and  said 
road  may  be  used  by  any  person  or  persons 
who  shall  comply  with  such  rules  and  regu- 
lations." In  others  this  redundant  clause  was 
omitted.  In  some  Instances,  as  late  as  June, 
1844  (chapter  111,  §  5;  chapter  112,  §  5),  "the 
times  and  periods  of  starting  and  rates  of 
travel"  were  unnecessarily  added  to  the 
specification  of  matters  to  be  governed  by 
the  rules  of  the  company.  "Such  corpora- 
tions, whenever  thereto  required  by  the  legis- 
lature, shall  permit  all  persons  to  run  loco- 
motives and  cars  on  their  road,  or  may  be 
required  by  the  legislature  to  draw  the  cars 
of  such  persons  with  the  engines  of  the  cor- 
poration on  said  road,  subject  to  such  tolls, 
rules  and  regulations  as  the  legislature  may 
from  time  to  time  prescribe,  having  due  re- 
gard to  the  income  of  the  said  road,  as  here- 
tofore specified,  as  well  as  the  convenience, 
safety,  and  welfare  of  all  concerned;  and 
provided,  that  when  cars  and  engines  are 
placed  by  others  on  the  road,  such  others 
shall  be  liable  to  pay  all  damages  arising 
from  their  own  default  or  neglect."  Laws 
1844  (Nov.  Sess.)  c.  128,  §  15.  This  section 
was  intended  to  be  a  material  change  of  rail- 
road law.  Each  of  the  three  railroad  char- 
ters passed  at  the  June  session,  1844  (section 
5,  cc.  111-113),  had  the  usual  turnpike  clause, 
which  took  It  for  granted  that  the  public 
easement  would  Include  the  right,  not  only 


of  stage  proprietors  and  other  common  car- 
riers of  persons  and  property,  but  also  of  all 
other  persons,  to  place  their  own  cars  on  the 
rails,  for  their  own  use.  under  tules  pre- 
scribed by  the  directors.  One  of  the  three 
(the  Great  Falls  &  Conway)  contained  the 
surplusage,  "and  said  road  shall  be  used  by 
any  person  or  persons  who  shall  comply  with 
such  rules  and  regulations."  In  the  seven 
railroad  charters  passed  at  the  November 
session  In  the  same  year— chapter  188  (ap- 
proved December  24),  chapters  189,  190,  191, 
192,  and  193  (approved  December  27),  and 
chapter  194  (approved  December  28)— the 
turnpike  clause  was  omitted.  Section  15  of 
chapter  128  (approved  December  25)  being  a 
general  law  applicable  to  all  railroads,  its  re- 
enactment  In  laws  called  "special  and  pri- 
vate" was  unnecessary.  If  It  had  been  re- 
peated in  charters  subsequently  passed,  it* 
repetition  would  have  been  as  inoperative  aa 
section  9  of  chapter  549,  Laws  1847;  section 
8  of  chapter  661,  Laws  1848;  and  section  7 
of  chapter  4317,  Laws  1866,— which  were  evi- 
dently copied  from  old  forms  in  drafting 
bills,  the  futility  of  those  sections  being  over- 
looked. Section  15  of  the  act  of  1844  was  a 
revision  of  the  law  of  the  whole  subject  to 
which  it  related,  and  took  the  place  of  char- 
ter provisions  which  had  been.  In  effect,  a 
general  law  on  the  same  subject.  By  chap- 
ter 39,  Laws  1843,  the  provision  of  the  Con- 
cord charter,  that  "said  road  may  be  used 
by  any  person  or  persons  who  shall  comply 
with  such  rules  and  regulations,"  had  been 
repealed.  Section  15  of  the  act  of  1844  put 
all  railroads  on  the  footing  of  equal  right  and 
equal  obligation,  by  suspending  the  public 
right  (so  far  as  it  existed)  of  using  them  as 
turnpikes,  and  providing  that  "such  corpora- 
tions" should  "permit  all  persons  to  run  loco- 
motives and  cars  on  their  road"  "whenever 
thereto  required  by  the  legislature."  Sections 
10-20  were  evidently  intended  to  be  a  sys- 
tem of  uniform  law  applicable  to  all  rail- 
roads. 

The  effect  of  those  sections,  and  the  effect 
of  the  repeal  of  section  10,  are  determined  by 
settled  principles  of  construction.  "In  the 
case  of  all  written  laws.  It  is  the  Intent  of  the 
lawgiver  that  Is  to  be  enforced."  Oooley, 
Const.  Lim.  69.  "The  intention  of  the  legisla- 
ture must  govern,  and  in  this  Intention  a  lit- 
eral construction  of  any  statute  must  yield." 
Church  v.  Crocker,  3  Mass.  17,  21;  Mendon 
v.  Worcester  Co.,  10  Pick.  285,  243;  Com.  v. 
Cambridge,  20  Pick.  267.  271,  272;  Stone  v. 
Hill,  72  Tex.  540,  543,  10  S.  W.  665;  Suth.  St 
Const,  i  246.  "Every  interpretation  that 
leads  to  an  absurdity  ought  to  be  rejected. 
*  *  *  As  It  cannot  be  presumed  that  any 
one  desires  what  is  absurd,  it  cannot  be  sup- 
posed that  be  who  speaks  has  Intended  that 
his  words  should  be  understood  In  a  manner 
from  which  an  absurdity  follows.  »  »  • 
The  rnle  we  have  just  mentioned  is  absolute- 
ly necessary,  and  ought  to  be  followed  even 
when  there  is  neither  obscurity  nor  anything 


Digitized  by  VjOOQlC 


1088 


ATLANTIC  REPORTER,  VoL  33. 


(N.  H. 


equivocal  in  the  discourse,  the  text  of  the 
law,  or  the  treaty,  itself.  For  It  must  be  ob- 
served that  the  uncertainty  of  the  sense  that 
ought  to  be  given  to  a  law  or  a  treaty  does 
not  merely  proceed  from  the  obscurity,  or  any 
other  fault  in  the  expression,  but  also  from 
the  narrow  limits  of  the  human  mind,  which 
cannot  foresee  all  cases  and  circumstances,  or 
Include  all  the  consequences  of  what  is  ap- 
pointed or  promised,  and,  in  short,  from  the 
impossibility  of  entering  into  this  immense 
detail.  We  can  only  make  laws  or  treaties  in 
a  general  manner,  and  the  Interpretation 
ought  to  apply  them  to  particular  cases  con- 
formably to  the  intention  of  the  legislature, 
or  of  the  contracting  powers.  Now,  it  cannot 
be  presumed  that  in  any  case  they  would  lead 
to  anything  absurd.  Therefore,  If  their  ex- 
pressions, taken  in  their  proper  and  ordinary 
sense,  lead  to  it,  it  is  necessary  to  turn  them 
from  that  sense  just  so  far  as  is  sufficient  to 
avoid  absurdity."  Vatt  Law  Nat  bk.  2,  c.  17, 
{  282.  "With  respect  to  the  written  contracts 
of  parties  and  the  wills  of  testators,  we  must 
endeavor  to  construe  them  as  well  as  we  can; 
and  if  one  construction  leads  to  manifest 
absurdity,  and  a  different  construction  leads 
to  a  sensible  result,  we  are  at  liberty  to  re- 
ject the  construction  which  leads  to  the  ab- 
surdity. *  *  •  But  I  do  not  think  we  are 
at  liberty  to  use  the  same  freedom  with  the 
statutes  of  the  realm."  Pollock,  O.  B.,  in  Mil- 
ler v.  Salomons,  7  Exch.  475,  560.  The  rea- 
son given  for  this  distinction  Is  that  written 
contracts  and  wills  cannot  be  explained  by 
their  makers,  and  that  statutes  can  be 
amended  by  the  legislature.  The  reason  is 
irrelevant,  and  the  distinction  groundless. 
Contracts,  wills,  and  statutes  are  the  makers' 
intentions,  proved  by  competent  evidence. 
Cole  v.  Lake  Co.,  54  N.  H.  242,  287;  Hough- 
ton v.  Pattee,  58  N.  H.  328;  Morse  v.  Morse, 
Id.  391;  Hurd  v.  Dunsmore,  63  N.  H.  171; 
Crawford  v.  Parsons,  63  N.  H.  438;  Johnson 
v.  Conant.  64  N.  H.  109,  136,  7  Atl.  116; 
Railway  Co.  v.  .Turey,  111  U.  S.  584,  592,  4 
Sup.  Ct.  566;  Edgerly  v  Barker,  66  N.  H. 
434,  447,  31  Atl.  900;  Com.  v.  Boston  &  M.  R. 
R.  Co.,  3  Cush.  25,  43;  Rlsley  v.  Bank,  83  N. 
Y.  318.  336;  Boody  v.  Watson,  64  N.  H.  162, 
189,  9  Atl.  794.  Whether  a  writing  is  a  con- 
tract or  a  law,  or  both  (Richmond,  P.  &  P. 
R.  Co.  v.  Louisa  R.  Co.,  13  How.  71,  81,  86), 
its  meaning  is  ascertained  by  a  due  consid- 
eration of  legal  proof.  Courts  cannot  reject 
such  proof,  or  impute  to  legislators  an  im- 
probable purpose,  In  the  performance  of  their 
public  duty  of  making  laws,  that  would  not 
be  imputed  to  them  in  the  exercise  of  their 
private  right  of  making  contracts  and  wills. 
If  a  statute  is  capable  of  two  meanings,  and 
one  Is  more  reasonable  and  therefore  more 
probable  than  the  other,  this  fact  is  neces- 
sarily considered,  with  all  other  competent 
evidence,  on  the  question  of  intent.  The  evi- 
dence of  intention  may  include  various  In- 
herent probabilities,  and  the  probative  force 
of  many  circumstances,  as  well  as  the  literal 


sense  of  the  words  used.  When  the  mean- 
ing is  found  by  giving  due  weight  to  every- 
thing that  legally  tends  to  prove  it,  it  is  not 
a  matter  of  discretion  whether  It  shall  be 
adopted  or  rejected.  If  the  evidence  estab- 
lishes the  fact  that  the  literal  sense  is  not 
the  true  sense,  a  literal  construction  would 
be  an  alteration  of  the  law.  "It  is  not  the 
words  of  the  law,"  says  Plowden,  "but  the 
internal  sense  of  it  that  makes  the  law. 
*  *  *  It  often  happens  that  when  you 
know  the  letter  you  know  not  the  sense;  for 
sometimes  the  sense  Is  more  confined  and 
contracted  than  the  letter,  and  sometimes  it 
Is  more  large  and  extensive.  *  *  *  When 
an  act  of  parliament  ordains  that  whoever 
does  such  an  act  shall  be  a  felon,  and  shall 
suffer  death,  yet  If  a  man  of  unsound  mind, 
or  an  infant  of  tender  age,  who  has  no  dis- 
cretion, does  the  act  they  shall  not  be  felons, 
nor  shall  they  be  put  to  death.  And  if  a 
statute  be  made  that  all  persons  who  shall 
receive  or  give  meat  or  drink  or  other  aid  to 
him  that  shall  do  such  an  act  (knowing  the 
same  to  be  done)  shall  be  accessaries  to  the 
offence,  and  shall  be  put  to  death,  yet  if  a 
man  commits  the  act  and  comes  to  his  own 
wife,  who  knowing  the  same  receives  him 
and  gives  him  meat  and  drink,  she  shall  not 
be  accessary  to  his  offence,  nor  a  felon,  for 
one  that  is  of  unsound  mind,  an  Infant  or  a 
wife,  were  not  Intended  to  be  Included  In 
the  general  words  of  the  law.  So  that  in 
these  cases  the  general  words  of  the  law  are 
corrected  and  abridged  by  equity.  *  *  • 
When  the  words  of  a  statute  enact  one  thing, 
they  enact  all  other  things  which  are  in  the 
like  degree.  As  the  statute  which  ordains 
that  in  an  action  of  debt  against  executors, 
he  who  comes  first  by  distress  shall  answer. 
Is  extended  by  equity  to  administrators,  and 
such  of  them  as  comes  first  by  distress  shall 
answer  by  the  equity  of  the  said  statute, 
quia  sunt  in  sequali  genere.  And  the  act  of 
4  Hen.  IV.  c.  8,  gives  a  special  assize  to  him 
who  Is  disseised  and  ousted  of  his  land  by 
force  against  the  disseisor,  and  enacts  that 
he  shall  recover  against  him  donble  dam- 
ages; and  in  the  book  of  entries  (folio  406) 
It  appears  that  the  plaintiff  recovered  by 
judgment  double  damages  in  an  assize  of 
nuisance  for  turning  a  watercourse  with 
force,  to  the  nuisance  of  his  mills,  wherein 
it  was  found  for  the  plaintiff,  and  yet  there 
he  was  not  ousted  of  his  land,  nor  did  he 
suffer  any  disseisin,  but  only  a  nuisance  to 
the  damage  of  his  freehold,  viz.  of  bis  mills, 
whereof  he  continued  seised:  so  that  by  the 
equity  of  the  said  statute  the  plaintiff  recov- 
ered his  double  damages  for  the  nuisance,  be- 
cause It  Is  in  like  degree  with  a  disseisin  of 
land.  And  the  statute  of  Gloucester  gives 
an  action  of  waste  •  »  •  against  him  that 
holds  for  life  or  for  years,  and  by  the  equity 
thereof  a  man  shall  "have  an  action  of  waste 
against  him  who  holds  but  for  a  year,  or  for 
twenty  weeks,  and  yet  this  Is  out  of  the 
words  of  the  act,  for  he  that  holds  but  for 
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one  year  does  not  bold  for  years,  but  it  Is 
within  the  intent  of  the  act,  and  the  words 
which  enact  the  one  do  by  equity  enact  the 
other.  And  so  there  are  an  infinite  number 
of  cases  in  our  law  which  are  in  equal  de- 
gree with  others  provided  for  by  statutes, 
and  are  taken  by  equity  within  the  meaning 
of  those  statutes.  •  *  *  The  intent  (which 
is  the  only  thing  regarded  by  equity  *  *  «) 
ought  to  be  followed  and  taken  for  law." 
Eyston  y.  Studd,  Plow.  459,  465,  467,  468; 
Stowel  v.  Lord  Zouch,  Id.  353a,  366;  Arthur 
v.  Bokenham,  11  Mod.  148, 161.  "Also  there 
be  divers  other  estates  in  tail,  though  they 
be  not  by  express  words  specified  in  the  said 
statute  [Westm.  II.],  but  they  are  taken  by 
the  equity  of  the  same  statute."  Litt  Ten.  § 
21.  "The  cases  of  the  statute  are  set  down 
but  for  examples  of  estates  tail,  general  and 
special,  and  not  to  exclude  other  estates  tall. 

*  *  *  'Equity'  is  a  construction  made  by 
the  judges  that  cases  out  of  the  letter  of  the 
statute,  yet  being  within  the  same  mischief, 
or  cause  of  the  making  of  the  same,  shall  be 
within  the  same  remedy  that  the  statute  pro- 
vidcth;  and  the  reason  hereof  is  for  that  the 
lawmakers  could  not  possibly  set  down  all 
cases  in  express  terms."  Co.  'Litt  24. 
"Equity  rather  followeth  the  intent  of  the 
law  than  the  words  of  the  law."  Doct  & 
Stud.  Dialogue  1,  c.  16.  "As  for  construing 
the  statute  by  equity,  equity  is  synonymous 
to  the  meaning  of  the  legislator."  Rex  v. 
Williams.  1  W.  Bl.  93.  95;  End.  Interp.  St  K 
320.321. 

"Tbe  judges  of  the  law  in  ail  times  past 
have  so  far  pursued  the  intent  of  the  makers 
of  statutes  that  they  have  expounded  acts 
which  were  general  In  words  to  be  but  par- 
ticular   where    the    intent    was   particular. 

*  *  *  Those  statutes  which  comprehend 
ail  things  in  the  letter  they  have  expounded 
to  extend  but  to  some  things;  *  *  *  and 
those  which  include  every  person  in  the  let- 
ter they  have  adjudged  to  reach  to  some  per- 
sons only,  which  expositions  have  always 
been  founded  upon  the  intent  of  the  legis- 
lature, which  they  have  collected  sometimes 
by  considering  the  cause  and  necessity  of 
making  the  act,  sometimes  by  comparing  one 
part  of  the  act  with  another,  and  sometimes 
by  foreign  circumstances.  So  that  they  have 
ever  been  guided  by  the  intent  of  the  legis- 
lature." Stradllng  v.  Morgan^  Plow.  199, 
203-205.  "The  real  intention,  when  accurate- 
ly ascertained,  will  always  prevail  over  the 
literal  sense  of  terms.  When  the  expression 
In  a  statute  is  special  or  particular,  but  the 
reason  is  general,  the  expression  should  be 
deemed  general."  1  Kent,  Comm.  462;  Beaw- 
fages  Case,  10  Coke.  99b.  It  is  "an  old  and 
unshaken  rale  in  the  construction  of  stat- 
utes" "that  the  intention  of  a  remedial  stat- 
ute will  always  prevail  over  the  literal  sense 
of  its  terms;  and  therefore,  when  the  ex- 
pression is  special  or  particular,  but  the  rea- 
son is  general,  the  expression  should  be  deem- 
ed general."    Brown  v.  Pendergast,  7  Allen, 
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427,  429.  "It  is  by  no  means  unusual  in  con- 
struing a  statute  to  extend  the  enacting 
words  beyond  their  natural  import  and  ef- 
fect, in  order  to  Include  cases  within  the 
same  mischief,  where  the  statute  is  reme- 
dial. It  is  a  mode  of  construction  as  familiar 
to  every  legal  person  as  expounding  the  stat- 
ute by  equity."  Dean  of  York  v.  Middle- 
burgh,  2  Younge  &  J.  196,  215;  Com.  Dig. 
"Parliament,"  (R.  13,  15,  16). 

"The  defendants  have  argued,"  says  Cam- 
den, C.  J.,  delivering  the  judgment  of  the 
court  in  Entlck  v.  Carrlngton,  19  How.  State 
Tr.  1029,  1044,  1060,  1061,  "upon  two  rules 
of  construction,  which  In  truth  are  but  one: 
First,  where,  in  a  general  act,  a  particular 
is  put  as  an  example,  all  other  persons  of 
like  description  shall  be  comprized;  second- 
ly, where  the  words  of  a  statute  enact  a 
thing,  it  enacts  all  other  things  in  Uke  de: 
gree.  In  Plowden  (pages  37,  167,  and  467) 
several  cases  are  cited  as  authorities  under 
these  rules  of  construction;  as,  that  the 
bishop  of  Norwich  in  one  act  shall  mean  all 
bishops;  that  the  warden  of  the  Fleet  shall 
mean  all  gaolers;  that  justices  of  a  division 
mean  all  justices  of  the  county  at  large; 
that  guardian  in  socage  after  the  heir's  at- 
taining fourteen  shall  be  a  bailiff  in  account; 
that  executors  shall  Include  administrators, 
and  tenant  for  years  a  tenant  for  one  year 
or  any  less  time;  with  several  other  in- 
stances to  the  like  purpose.  *  *  *  Though 
the  general  rule  be  true  enough  that  where 
it  is  clear  the  person  or  thing  expressed  is 
put  by  way  of  example,  the  Judges  must  fill 
up  the  catalogue,  yet  we  ought  to  be  sure, 
from  the  words  and  meaning  of  the  act  it- 
self, that  the  thing  or  person  is  really  in- 
serted as  an  example.  This  is  a  very  inac- 
curate way  of  penning  a  law;  and  the  in- 
stances of  this  sort  are  scarce  ever  to  be 
found,  except  in  some  of  the  old  acts  of.  par- 
liament. *  *  *  In  all  cases  that  fall  with- 
in this  rule  [that  where  the  words  of  a  stat- 
ute enact  a  thing,  it  enacts  all  other  things 
in  like  degree]  there  must  be  a  perfect  re- 
semblance between  the  persons  or  things  ex- 
prensed  and  those  implied.  Thus,  for  in- 
stance, administrators  are  the  same  thing 
with  executors;  tenant  for  half  a  year  and 
tenant  for  years  have  both  terms  for  a  chat- 
tel interest,  differing  only  in  the  duration  of 
the  term;  and  so  of  the  rest,  which  I  need 
not  repeat  one  by  one:  and  in  all  these 
cases  the  persons  or  things  to  be  implied  are 
in  all  respects  tbe  objects  of  the  law  as  much 
as  those  expressed.  *  *  *  The  law  must 
not  be  bent  by  the  construction,  but  that 
must  be  adapted  to  the  spirit  and  sense  of 
the  law.  The  fundamental  rule,  then,  by 
which  all  others  are  to  be  tried,  Is  laid  down 
in  Wimbieb  v.  Tailboia,  Plowd.  67,  58,  ac- 
cording to  which  tbe  best  guide  is  to  follow 
the  Intent  of  the  statutes.  Again,  according 
to  Plowden  (pages  205  and  231),  the  construc- 
tion is  to  be  collected  out  of  the  words  ac- 
cording to  the  true  intent  and  meaning  of 
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the  act;  and  the  Intent  of  tbe  makers  may 
be  collected  from  the  cause  or  necessity  of 
making  the  act,  or  by  foreign  circumstan- 
ces." 

"There  is  an  essential  difference  between 
the  expounding  modern  and  ancient  acts  of 
parliament  In  early  times,  the  legislature 
used  (and  I  believe  it  was  a  wise  course  to 
take)  to  pass  laws  in  general  and  in  few 
terms;  they  were  left  to  the  courts  of  law 
to  be  construed,  so  as  to  reach  all  the  cases 
within  the  mischief  to  be  remedied.  But,  in 
modern  times,  great  care  has  been  taken  to 
mention  the  particular  caseB  in  the  contem- 
plation of  the  legislature,  and  therefore  the 
courts  are  not  permitted  to  take  the  same 
liberty  in  construing  them  as  they  did  in 
expounding  tbe  ancient  statutes."  Buller, 
3 .  in  Bradley  v.  Clarke,  5  Term  R.  197,  201, 
'20">;  Wilson  v.  Knubley,  7  East,  128,  134, 
136;  liOrd  Brougham,  in  Gwynne  v.  Burnell, 
«  Bing.  N.  C.  453,  501;  Bac.  Abr.,  "Statute," 
1,  6;  End.  Interp.  St.  »  322-325.  The  pre- 
cision and  skill,  or  the  want  of  them,  ap- 
parent in  the  draft  of  any  laws,  ancient  or 
modern,  and  the  brief  and  general  or  the 
elaborate  and  specific  character  of  writings 
of  any  date,  are  facts  to  be  considered  on  the 
question  whether  their  meaning  is  fully  and 
exactly  given  by  a  literal  version.  "The 
fundamental  principles  of  government  found 
in  constitutions  must  necessarily  be  declared 
In  terms  very  general,  because  they  must  be 
very  comprehensive."  Miller,  J.,  in  Wood- 
son v.  Murdock,  22  Wall.  351,  381.  As  such 
an  Instrument  does  not  go  minutely  into  par- 
ticulars, it  would  sometimes  be  easy  to  de- 
feat a  provision  by  a  narrow  reading  or  by 
the  application  of  arbitrary  rules.  Cooley, 
Const.  Lim.  75, 101.  Now,  as  in  former  times, 
a  statute  concisely  expressed  may  be  am- 
biguous. The  true  method  of  ascertaining 
its  meaning  cannot  become  obsolete.  What 
is  within  the  legally  proved  Intention  of  the 
legislature  is  within  the  statute,  though  not 
within  the  letter;  and  what  is  within  the 
letter,  but  not  within  the  Intention,  is  not 
within  the  statute.  This  tenor  of  the  ancient 
rule  has  not  been  abandoned.  While  some 
of  the  old  cases  on  this  and  other  subjects 
are,  for  various  reasons,  of  little  or  no  value 
at  the  present  time,  the  general  doctrine  of 
construction  is  unchangeable. 

An  Knglish  statute  (1  Wm.  IV.  c.  70.  I  27) 
abolishing  certain  courts  provided  "that  the 
court  of  common  pleas  shall  have  the  like 
power  and  authority  to  amend  the  records 
of  fines  and  recoveries  passed  heretofore  In 
any  of  the  courts  abolished  by  this  act,  as 
If  the  same  had  been  levied,  suffered,  or  had 
in  the  court  of  common  pleas."  In  Evans  v. 
GrlfBth,  9  Bing.  311-313.  310,  the  defendant 
contended  that  "amend"  did  not  mean  "cre- 
ate," and  that  the  act  did  not  authorize  tbe 
court  to  make  a  new  and  entire  record.  In 
the  opinion,  the  court  say:  "The  enactment 
*  *  *  may  be  well  understood  as  a  power 
to  enter  up  the  whole  record  where  the  mate- 


rials are  found  upon  the  files  of  tbe  court; 
to  make  a  good  record  altogether;  and  not 
to  be  confined  to  the  amending  of  a  faulty 
record,  or  the  completing  of  a  record  where 
a  formal  incipitur  only  has  been  put  upon 
the  plea  roll.  Many  instances  occur  in  the 
books,  of  a  similar  construction  of  statutes. 
The  9  Rich.  II.  c.  3,  gives  a  writ  of  error  to 
him  in  reversion,  if  a  tenant  for  life  lose  In 
a  praecipe;  but  It  was  resolved  that,  thougb 
the  statute  speaks  only  of  reversions,  yet 
remainders  are  also  taken  to  be  within  tbe 
purview  thereof.  Winchester's  Case,  3  Coke, 
4.  The  action  of  debt  for  an  escape,  which 
lies  against  every  sheriff  and  gaoler  where 
the  prisoner  escapes  out  of  execution,  is 
grounded  upon  the  statute  1  Rich.  II.  c.  12. 
which  is  altogether  silent  about  sheriffs  and 
gaolers,  and  mentions  only  the  warden  of 
the  Fleet  So  the  statute  of  »  •  •  l3Edw. 
I.,  which  mentions  only  the  bishop  of  Nor- 
wich, has  been  always  extended  to  Include 
all  other  bishops.  2  Inst.  487.  The  statute 
of  Westminster  1  gives  a  remedy  where  "out- 
rageous toll  is  taken.'  By  construction  of 
law,  that  remedy  applies  either  where  a  rea- 
sonable .toll  Is  due,  and  excessive  toll  is 
taken,  or  where  no  toll  at  all  is  dne,  and  yet 
toll  Is  unjustly  usurped.  2  Inst  220.  In 
these  and  many  other  Instances  tbe  particu- 
lar expression  used  In  the  statute  Is  looked 
upon  only  as  an  example  of  other  cases  ly- 
ing within  the  same  mischief,  and  therefore 
calling  for  the  same  remedy."  In  Jones  v. 
Harraden,  9  Mass.  540,  note  3,  it  was  held 
that  an  action  of  account,  given  as  a  remedy 
by  4  Anne,  c.  10,  "ought  to  be  considered  as 
put  by  way  of  example,  not  of  limitation." 
Of  a  statute  literally  applicable  to  no  place 
but  London,  Coke  says:  "Here  the  city  of 
London  is  named,  but  it  appearetb  by  that 
which  hath  been  said  out  of  Fleta  that  this 
act  extends  to  such  cities  and  boroughs  priv- 
ileged; that  is,  such  as  have  sucb  privilege 
to  hold  pica  as  London  hath."  2  Inst.  322. 
"The  language  of  the  statute  [7  &  8  Vict 
c.  101]  applies  in  terms  only  to  single  women; 
so  did  the  language  of  St.  6  Geo.  II.  c.  31; 
yet  Lord  Ellenborough  and  tbe  whole  court. 
In  Rex  v.  Luffe,  8  East,  1*8,  held  that  an  or- 
der might  be  made  on  the  putative  fatber  of 
the  bastard  child  of  a  married  woman,  wh<> 
was  to  be  considered  single  under  the  exist- 
ing circumstances  and  for  that  purpose. 
•  •  •  The  law,  differently  interpreted, 
would  fail  to  reach  a  very  large  proportion 
of  illegitimate  children."  Reg.  v.  Colling- 
wood,  12  Q.  B.  681,  686,  687.  "It  would  be 
strange  if  one  class  of  bastards,  though 
small,  were  left  entirely  destitute,  and  there 
were  no  liability  in  tbe  putative  father." 
Reg.  v.  Filkington.  2  El.  &  Bl.  546,  553. 

In  Silver  v.  Ladd,  7  Wall.  219,  an  unmar- 
ried woman  was  held  to  be  "a  single  man," 
within  the  meaning  of  an  act  of  congress 
granting  public  land  to  settlers  in  Oregon. 
In  Ragland  v.  Justices,  10  Ga.  65,  70,  71. 
"looking  to  the  subject-matter  of  the  law," 
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and  "the  reason  and  object  of  the  law/'  the 
court  held  that  a  statute  relating  to  "any 
guardian,  executor,  or  administrator,  char- 
'  geable  with  the  estate  of  any  orphan,"  in- 
cluded minors  whose  parents  were  living. 
"The  bond  of  a  county  treasurer,  he  being 
peculiarly  an  officer  of  the  county  as  dis- 
tinguishable from  an  officer  of  the  state, 
payable  to  the  county,  and  not  to  the  state, 
•  *  •  may  not  be  within  the  words  of 
a  statute  concerning  the  "breach  of  any  of- 
ficial bond  or  undertaking  of  any  officer  of 
this  state,"  "if  they  are  taken  in  a  narrow 
or  a  strict  sense."  But  it  was  held  to  be 
within  the  statute.  Morrow  v.  Wood,  56  Ala. 
1,  5.  Under  a  statute  exempting  carts  car- 
rying manure  from  the  payment  of  turnpike 
toll,  it  was  held  that  empty  carts  going  to 
fetch  manure  were  exempt.  This  construc- 
tion was  opposed  on  the  ground  that  "the 
exemption  can  go  no  further  than  the  ex- 
press letter,  and  it  cannot  be  extended  by 
equity."  Harrison  v.  James,  2  Chit.  547. 
Floating  lumber  "across"  the  waters  of  a 
river  may  include  floating  it  down  the  river. 
Bennett's  Branch  Imp.  Co.'s  Appeal,  65  Pa. 
St  242,  251.  "The  second  article  of  the  by- 
laws [of  a  corporation],  that  any  person 
chosen  a  director  should  cease  to  be  one 
when  be  ceased  to  be  a  proprietor,  If  con- 
strued according  to  its  precise  language, 
would  not  prohibit  the  election  of  a  person 
who  was  not  a  proprietor.  *  •  »  But  this 
was  not  probably  the  construction  intended. 
There  Is  nothing  In  the  proceedings  of  the 
company  to  show  that  we  ought  to  give  this 
clause  such  a  strict  interpretation,  and  it 
may  well  be  construed  to  render  any  one 
who  was  not  a  proprietor  ineligible."  Des- 
patch Line  of  Packets  v.  Bellamy  Manuf'g 
Co.,  12  N.  H.  205,  222.  The  duty  of  so  con- 
structing a  railroad  as  not  to  obstruct  the 
safe  use  of  private  ways  requires  the  com- 
pany to  maintain  as  well  as  to  construct  safe 
crossings.  Keefe  v.  Railroad  Co.,  03  N.  H. 
271. 

"Such  construction  ought  to  be  put  upon  a 
statute  as  may  best  answer  the  intention 
which  the  makers  had  in  view.  •  •  *  The 
intention  *  *  •  Is  sometimes  to  be  col- 
lected from  the  cause  or  necessity  of  making 
a  statute;  at  other  times,  from  other  circum- 
stances. Whenever  this  can  be  discovered,  it 
ought  to  be  followed  with  reason  and  discre- 
tion in  the  construction  of  the  statute,  al- 
though such  construction  seem  contrary  to 
the  letter  of  the  statute.  •  •  •  A  thing 
which  is  within  the  intention  of  the  makers 
of  a  statute  is  as  much  within  the  statute 
as  If  it  were  within  the  letter.  *  •  *  A 
thing  which  is  within  the  letter  of  a  statute 
is  not  within  the  statute,  unless  It  be  within 
the  intention  of  the  makers."  Bac.  Abr.,  "Stat- 
ute," I,  5,  and  authorities  there  cited;  People 
v.  Insurance  Co.,  15  Johns.  35S,  380,  381; 
Riggs  v.  Palmer,  115  N.  Y.  506,  500-511,  22  N. 
E.  188:  State  v.  Boyd.  2  Gill  &  J.  365,  374; 
Chesapeake  &  Ohio  Canal  Co.  v.  Baltimore 


&  O.  E.  Co.,  4  Gill  &  J.  1,  152;  City  of  Balti- 
more v.  Root,  8  Md.  95,  105;  New  England 
Car-Spring  Co.  v.  Baltimore  &  O.  R.  Co.,  11 
Md.  81,  90;  Oates  v.  Bank,  100  U.  S.  239, 
244.  "A  rigid  and  literal  reading  would  in 
many  cases  defeat  the  very  object  of  the 
statute.  *  •  *  Every  statute  ought  to  be 
expounded,  not  according  to  the  letter,  but 
according  to  the  meaning.  •  •  •  And  the 
Intention  is  to  govern,  although  such  construc- 
tion may  not  in  all  respects  agree  with  the 
letter  of  the  statute.  The  reason  and  object 
of  a  statute  are  a  clue  to  its  meaning,  and 
the  spirit  of  the  law  and  the  intentions  of  its 
makers  are  diligently  to  be  sought  after,  and 
the  letter  must  bend  to  these."  Tracy  v. 
Railroad  Co.,  38  N.  Y.  483,  437;  Rutledge  v. 
Crawford,  91  Cal.  526,  533,  27  Pac.  779. 

In  Ryegate  v.  Wardsboro,  30  Vt  746,  the 
town  of  W.  recovered  a  judgment  against 
the  town  of  R.  for  money  expended  by  W.  in 
the  support  of  W.'s  pauper.  "This  singular 
result,"  say  the  court,  "Inevitably  follows 
from  a  literal  construction  of  the  statute. 
Hence  the  question  arises:  Are  we  at  liber- 
ty, when  the  words  of  the  statute  are  plain 
and  unambiguous,  but  are  directly  repugnant 
to  the  whole  spirit  and  intent  of  all  our  legis- 
lation on  the  same  subject  and  in  the  same 
act,  and  seem  to  involve  an  absurdity,  to  dis- 
regard the  letter  of  the  law,  and  attach  to  it 
that  meaning  which  the  legislature  really  in- 
tended? •  *  *  The  letter  of  the  law  is 
fouud  by  experience  not  to  be  in  all  cases  a 
correct  guide  to  the  true  sense  of  the  law- 
giver; hence  have  arisen  those  rules  for  the 
construction  of  statutes  which  look  to  the 
whole  and  every  part  of  a 'Statute,  and  the 
apparent  Intention  derived  from  the  whole, 
to  the  subject-matter,  to  the  effects  and  con- 
sequences, and  to  the  reason  and  spirit  of  the 
law,  and  thus  ascertain  the  true  meaning  of 
the  legislature,  though  the  meaning  so  ascer- 
tained conflict  with  the  literal  sense  of  the 
words.  *  *  •  Illustrations  and  authorities 
are  unnecessary  to  sustain  a  principle  so  well 
settled.  We  may,  however,  refer  to  one  de- 
rived from  an  old  book,  which,  In  his  treatise 
on  this  subject,  Judge  Story  calls  'an  excel- 
lent summary  of  the  rules  for  construing  stat- 
utes,' and  which,  for  its  sense  and  point,  is 
worthy  of  attention.  'In  some  cases  the  let- 
ter of  an  act  of  parliament  is  restrained  by 
an  equitable  construction;  in  others,  it  is  en- 
larged; in  others,  the  construction  is  contrary 
to  the  letter.  In  order  to  form  a  right  judg- 
ment whether  a  case  be  within  the  equity  of 
a  statute,  it  is  a  good  way  to  suppose  the 
lawmaker  present,  and  that  you  have  asked 
him  this  question,  did  you  intend  to  com- 
prehend this  case?  Then  you  must  give  your- 
self such  answer  as  you  Imagine  he,  being  au 
upright  and  reasonable  man.  would  have  giv- 
en. If  this  be  that  he  did  mean  to  com- 
prehend it,  you  may  safely  hold  the  case  to 
be  within  the  equity  of  the  statutes;  for, 
while  you  do  no  more  than  he  would  have 
done,  you  do  not  act  contrary  to  the  statute, 
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but  in  conformity  thereto.'  [Plow.  407,  467a.] 
Applying  this  rule  to  tlie  case  at  bar,  we 
think  all  must  agree  that  if  the  lawmaker 
were  present,  and  so  interrogated,  be  would 
answer  that  he  did  not  intend  to  comprehend 
it  within  this  statute.  •  •  •  It  is  clear  to 
us  that  the  true  meaning  of  the  statute  can- 
not be  reconciled  with  the  literal  meaning  of 
the  words.  In  such  case  the  letter  of  the 
law  must  yield  to  its  spirit  and  intent"  The 
Judgment  recovered  against  It.  by  W.  for 
money  expended  by  W.  in  supporting  W.'s 
pauper  was  reversed,  upon  legal  evidence  that 
the  literal  construction  did  not  correctly  ex- 
press the  legislative  intent.  The  proposition 
that  an  interpreter  of  a  statute  Is  to  imagine 
what  answer  would  be  given  by  upright  and 
reasonable  legislators  to  the  question  of  their 
intent  (Baker  v.  Jacobs,  64  Vt.  201,  23  Atl. 
588;  Riggs  v.  Palmer,  115  N.  Y.  510,  22  N. 
E.  188)  is  one  of  several  modes  of  stating 
the  question  of  probability,  and  presenting 
the  Idea  that  the  legal  meaning  1b  a  fact  to 
be  found  by  a  reasonable  Inference  from  the 
letter  and  all  other  competent  evidence  tend- 
ing to  prove  the  sense  in  which  the  legislature 
used  the  language  of  the  act.  "Statutes  are 
to  be  construed  with  reference  to  the  objects 
to  be  accomplished  by  them,  and  with  ref- 
erence to  the  circumstances  existing  at  the 
time  of  their  passage,  and  the  necessity  for 
their  enactment.  Where  a  statute  would  op- 
erate unjustly,  or  absurd  consequences  would 
result  from  a  literal  interpretation  of  terms 
and  words  used,  the  intention  of  the  trainers, 
if  it  can  be  fairly  gathered  from  the  whole 
act,  will  prevail."  Murray  v.  Hobson,  10 
Colo.  66,  73,  18  Pac.  921.  "Where  any  par- 
ticular construction  which  Is  given  to  an  act 
leads  to  gross  injustice  or  absurdity,  it  may 
generally  be  said  that  there  is  fault  In  the 
construction,  and  that  such  an  end  was  nev- 
er intended  or  suspected  by  the  trainers  of 
the  act."  Peckham,  J.,  in  People  v.  Board, 
etc.,  of  Onondaga  Co.,  129  N.  Y.  395.  445, 
29  N.  E.  327.  "Nothing  is  better  settled  than 
that  statutes  should  receive  a  sensible  con- 
struction, such  as  will  effectuate  the  legisla- 
tive intention,  and,  if  possible,  so  as  to  avoid 
an  unjust  or  an  absurd  conclusion."  Lau 
Ow  Bew  v.  U.  8.,  144  U.  8.  47,  59-62.  12 
Sup.  Ct.  517;  Pollock,  C.  B.,  In  Hutchinson 
▼.  Railway  Co.,  15  Mees.  &  W.  314,  318; 
End.  Interp.  St.  c.  9.  "All  laws  should  re- 
ceive a  sensible  construction.  General  terms 
should  be  so  limited  in  their  application  as 
not.  to  lead  to  injustice,  oppression,  or  an 
absurd  consequence.  It  will  always  there- 
fore be  presumed  that  the  legislature  intend- 
ed exceptions  to  its  language,  which  would 
avoid  results  of  this  character.  The  reason 
of  the  law  in  such  cases  should  prevail  over 
Its  letter.  The  common  sense  of  man  ap- 
proves the  judgment  mentioned  by  Puffendorf 
that  the  Bolognlan  law,  which  enacted  that 
whoever  drew  blood  in  the  streets  should  be 
punished  with  the  utmost  severity,"  did  not 
extend  to  the  surgeon  who  opened  the  vein  of 


a  person  that  fell  down  in  the  street  in  a  fit 
The  same  common  sense  accepts  the  ruling, 
cited  by  Plowden,  that  the  statute  of  1st 
Edward  II.,  which  enacts  that  a  prisoner 
who  breaks  prison  shall  be  guilty  of  felony, 
does  not  extend  to  a  prisoner  who  breaks 
out  when  the  prison  is  on  fire,  'for  he  is  not 
to  be  hanged  because  he  would  not  stay  to 
be  burnt'  And  we  think  that  a  like  com- 
mon sense  will  sanction  the  ruling  we  make 
that  the  act  of  congress 'which  punishes  the 
obstruction  or  retarding  of  the  passage  of 
the  mall,  or  of  its  carrier,  does  not  apply  to  a 
case  of  temporary  detention  of  the  mall 
caused  by  the  arrest  of  the  carrier  upon  an 
indictment  for  murder."  U.  8.  v.  Kirby,  7 
Wall.  482,  486.  487.  "Where  any  particular 
construction  would  lead  to  an  absurd  conse- 
quence, it  will  be  presumed  that  some  excep- 
tion or  qualification  was  Intended  by  the  leg- 
islature, to  avoid  such  conclusion."  Com.  v. 
Kimball,  24  Pick.  366,  370;  1  BL  Comm.  91; 
Opinion  of  the  Justices,  41  N.  H.  555. 

"It  is  a  canon  of  interpretation  to  so  con- 
strue a  law  or  a  treaty  as  to  give  effect  to 
the  object  designed,  and  for  that  purpose  all 
of  its  provisions  must  be  examined  In  the 
light  of  attendant  and  surrounding  circum- 
stances. To  some  terms  and  expressions  a 
literal  meaning  will  be  given,  and  to  others 
a  larger  and  more  extended  one.  The  re- 
ports of  adjudged  cases  and  approved  legal 
treatises  are  full  of  illustrations  of  the  ap- 
plication of  this  rule.  The  inquiry  in  all 
such  cases  Is  as  to  what  was  intended  in 
the  law  by  the  legislature,  and  in  the  treaty 
by  the  contracting  parties.  In  Oeofroy  t. 
Riggs,  133  TJ.  a  258,  10  Sup.  Ct  295,  •  •  • 
it  was  held  that  the  District  of  Columbia 

*  *  *  is  one  of  the  states  of  the  Union,' 
within  the  meaning  of  that  term  as  used  in 
the  consular  convention  of  1853  with  France. 

*  *  *  A  statute  of  Henry  VIII.  enacted 
that  If  anybody  should  rob  or  take  the  goods 
of  the  king's  subjects  within  this  realm,' 
and  be  found  guilty,  the  party  robbed  should 
have  restitution  of  the  goods.  Of  this  stat- 
ute Sir  Matthew  Hale  said  that,  though  it 
speaks  of  the  kings  subjects.  It  extends  to 
aliens.'  "  In  re  Ross,  140  U.  S.  453.  475.  47(5. 
11  Sup.  Ct.  897.  In  that  case  It  was  held 
(page  479,  140  U.  S.,  and  897,  11  Sup.  Ct.) 
that  a  British  subject,  being  one  of  the  crew 
of  an  American  vessel,  Is  a  citizen  of  the 
United  States,  within  the  meaning  of  Rev. 
St.  U.  S.  81  4083-4087.  which  authorize  Amer- 
ican consuls  to  arrest  and  try  "citixens  of 
the  United  States"  charged  with  crime  com- 
mitted In  certain  foreign  countries. 

The  first  section  of  a  federal  statute  (Feb- 
ruary 26,  1885.  c.  164)  makes  it  unlawful  to 
assist  or  encourage  the  Immigration  of  a  for- 
eigner "under  contract  *  *  *  to  perform 
labor  or  service  of  any  kind"  in  this  country. 
The  fifth  section  provides  that  the  act  shall 
not  apply  to  foreigners  temporarily  residing 
here;  to  the  importation  of  skilled  workmen 
for  any  new  industry,  when  skilled  labor  cari- 
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ot  otherwise  be  obtained;  "to  professional 
ctors,  artists,  lecturers,  or  singers,  nor  to 
ersons  employed  strictly  as  personal  or  do- 
lestlc  servants";  or  to  a  person  assisting  a 
lember  of  bis  family,  or  any  relative  or  per- 
onal  friend,  to  migrate  for  the  purpose  of 
ettlement  here.  The  corporation  of  Trinity 
•hurch  made  a  contract  with  a  foreigner  to 
ome  from  England  to  New  York,  and  enter 
be  service  of  the  church  as  rector  and  pas- 
or.  The  contract  was  performed,  and  an 
ction  was  brought  against  the  church  to  re- 
over  the  penalty  prescribed  by  the  statute. 
It  must  be  conceded  that  the  act  of  the 
orporation  Is  within  the  letter  of  the  first 
section,  for  the  relation  of  rector  to  his 
burch  Is  one  of  service,  and  implies  labor  on 
tie  one  side,  with  compensation  on  the  other. 
>'ot  only  are  the  general  words  'labor'  and 
lervice'  both  used,  but  also,  as  It  were  to 
iiard  against  any  narrow  interpretation, 
nd  emphasize  a  breadth  of  meaning,  to  them 
i  added  'of  any  kind';  and,  further,  »  •  • 
he  fifth  section,  which  makes  specific  excep- 
ions,  among  them  professional  actors,  artists, 
;cturers,  singers,  and  domestic  servants, 
trengthens  the  idea  that  every  other  kind  of 
lbor  and  service  was  intended  to  be  reached 
<y  the  first  section."  But  assisting  and  en- 
ouraging  the  Immigration  of  foreigners  un- 
ler  contract  to  perform,  in  this  country,  the 
abor  and  service  of  clergymen  or  teachers, 
ithough  within  the  letter  of  the  law,  was 
ot  within  the  evil  which  congress  intended 
o  remedy,  and  therefore  was  not  prohibited 
>y  the  true  construction.  Church  of  Holy 
Malty  t.  U.  S.,  148  U.  S.  457,  12  Sup.  Ct. 
'11.  The  evil  at  which  the  statute  was  aimed 
b  evidence  of  its  meaning  (Co.  Litt.  381b;  1 
M.  Comm.  87),  and  may  be  looked  for  in 
he  public  history  of  the  time  (Aldridge  v. 
rV'illiams.  3  How.  9,  24;  TJ.  S.  v.  Union  Pac. 
I.  Co.,  91  U.  S.  72,  79;  Rich  v.  Flanders,  39 
*.  H.  304.  311,  312)  Due  weight  being  given 
o  this  evidence,  one  kind  of  labor  and  serv- 
ce  is  an  exception,  not  included  in  the  gen- 
mi  expression  "labor  or  service  of  any  kind"; 
lod  the  special  and  particular  expression 
*professional  actors,  artists,  lecturers,  or  slng- 
>rs"  Is  not  a  complete  enumeration,  but  an 
example,  of  the  class  of  persons  covered  by 
the  exception.  The  general  expression  has  a 
narrower  meaning,  and  the  particular  expres- 
sion has  a  broader  meaning,  than  would  be 
found  by  literal  construction. 

"The  language  of  a  statute  Is  not  to  be  con- 
strued according  to  technical  rules,  unless 
such  be  the  apparent  meaning  of  the  legis- 
lature. Therefore  many  cases,  not  express- 
ly named,  may  be  comprehended  within  the 
equity  of  a  statute,  the  letter  of  which  may 
be  enlarged  or  restrained,  according  to  the 
true  intent  of  the  makers  of  the  law."  Whit- 
ney v.  Whitney,  14  MasB.  88,  92,  93.  "In 
•ome  cases,  the  letter  of  the  statute  may  be 
restrained  by  an  equitable  construction;  In 
others,  enlarged;  and  sometimes  the  con- 
struction may  be  even  contrary  to  the  letter." 


Pierce  v.  Emery,  32  N.  H.  484,  508;  Bac.  Abr. 
I,  6;  People  v.  Lacombe,  99  N.  T.  49, 1  N.  E. 
599;  Opinion  of  Justices,  8N.E  574;  Davis 
v.  School  Disc.,  44  N.  H.  405;  Opinion  of  Jus- 
tices, 7  Mass.  524-526;  'Walnut  v.  Wade, 
103  U.  S.  694;  Inhabitants  of  HaUoweU  v. 
Inhabitants  of  Gaidlner,  1  Me.  93;  State  v. 
Albee,  61  N.  H.  423,  424,  429;  Wooster  v. 
Plymouth,  62  N.  H.  193,  202;  Sargent  v. 
School  Dist,  68  N.  H.  528,  530,  2  Atl.  641; 
McDermut  v.  Lorillard,  1  Edw.  Ch.  273,  277. 
"Instances  without  number  exist  where  the 
meaning  of  words  in  a  statute  has  been  en- 
larged or  restricted  and  qualified  to  carry  out 
the  intention  of  the  legislature.  The  inquiry, 
where  any  uncertainty  exists,  always  is  as  to 
what  the  legislature  intended,  and,  when  that 
is  ascertained,  it  controls."  Eureka  Consol. 
Min.  Co.  v.  Richmond  Min.  Co.,  4  Sawy.  302, 
Fed.  Cas.  No.  4,548.  "There  Is  probably  no 
Jurisdiction  in  which  a  legislative  purpose  is 
carried  Into  effect  by  a  more  liberal  mode  of 
construction  than  that  which  prevails  in  this 
state.  But  the  most  liberal  construction  is 
nothing  more  than  the  ascertainment  of  that 
purpose  from  competent  evidence."  Boston, 
C.  &  M.  R.  Co.  v.  Boston  &  L.  R.  Co.,  65  N. 
H.  393,  399,  23  Atl.  529.  "An  Intention  to 
supersede  local  and  special  acts  may  •  *  • 
be  gathered  from  the  design  of  an  act  to  reg- 
ulate, by  one  general  system  or  provision,  the 
entire  subject-matter  thereof,  and  to  substi- 
tute for  a  number  of  detached  and  varying 
enactments,  one  universal  and  uniform  rule 
applicable  throughout  the  state."  End.  Interp. 
St  t  231.  "Special  or  local  laws  will  be  re- 
pealed by  general  laws  when  the  intention  to 
do  so  Is  manifest,  as  where  the  latter  are  in- 
tended to  establish  uniform  rules  for  the  whole 
state."  Suth.  St.  Const.  {  159.  Earl  of  Derby 
v.  Commissioners,  L.  R.  3  Exch.  121,  L.  R.  4 
Exch.  222,  was  an  action  for  constructing  a 
sewer  across  the  plaintiff's  land  in  the  town 
of  Bury.  A  local  act  of  1846,  relating  to 
that  town,  authorized  such  work  to  be  done 
by  the  defendants  after  notice  and  opportu- 
nity for  a  bearing.  A  general  act  of  1855  on 
the  same  subject  contained  no  provision  In 
relation  to  notice.  No  notice  was  given  by 
the  defendants.  "A  general  act,"  says  Mar- 
tin, B.  (L.  R.  3  Exch.  134),  "relating  to  the 
sewage  of  towns,  expressed  to  apply  to  the 
whole  of  Englard,  and  in  no  way  referring  to 
local  acts,  is  to  be  construed  according  to  the 
ordinary  and  natural  meaning  of  the  words 
used,  and  is  not  to  be  restricted  or  affected  by 
local  acts.  If  the  contrary  view  be  correct, 
the  inevitable  consequence  will  be  that,  in- 
stead of  the  general  act  operating  uniformly 
and  consistently  throughout  the  kingdom, 
there  will,  as  regards  different  towns,  be  so 
many  different  constructions  as  there  are  dif- 
ferent local  acts  varying  in  tbeir  provisions 
relating  to  sewers."  The  act  of  1855  was 
"expressed  to  apply  to  the  whole  of  Eng- 
land" by  the  use  of  ordinary  terms  of  gen- 
eral legislation.  In  the  exchequer  chamber, 
the  court  say  (L.  R.  4  Exch.  226):    "Many 
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cases  were  cited  to  show  that  special  priv- 
ileges conferred  by  statute  upon  Individuals, 
or  special  constitutions  Imposed  upon  limited 
bodies,  are  not  to  be  considered  as  repealed 
by  subsequent  general  legislation  not  express- 
ly or  by  necessary  inference  Inconsistent  with 
tbe  former.  Tbose  authorities  are  only  so 
many  illustrations  of  the  rule,  'Generalla  spe- 
cialibus  non  derogant.'  They  are  Inapplica- 
ble to  the  present  case,  where  tbe  local  act 
conferred  upon  the  commissioners  a  power 
conditional  upon  giving  notice,  and  the  gen- 
eral act  gives  power  to  all  such  bodies  to  do 
the  same  thing  without  such  notice." 

A  special  act  providing  how  prisoners  of 
certain  boroughs  should  be  maintained  in  a 
Jail  of  Essex  county  was  held  to  have  been 
repealed  by  a  general  law  in  which  the  spe- 
cial act  was  not  mentioned.  Bramston  v. 
Mayor,  etc.,  6  El.  &  Bl.  246.  "In  all  cases," 
says  Campbell,  C.  J.  (page  251),  "the  statute 
must  be  construed  according  to  what  appears 
to  be  the  Intention  of  the  legislature."  The 
ground  of  the  decision  (page  253)  is  that  "it 
appears  to  have  been  the  Intention  of  the 
legislature  to  sweep  away  all  local  peculiari- 
ties, though  sanctioned  by  special  acts,  and 
to  establish  one  uniform  system,  except  in 
so  far  as  there  are  express  exceptions."  In 
Rex  v.  Trustees  of  Northleach  &  Witney 
Roads,  5  Barn.  &  Adol.  078,  the  provisions 
of  a  local  turnpike  act  concerning  the  in- 
spection of  books  were  held  to  be  superseded 
by  a  general  turnpike  act  which  expressly  de- 
clared tbe  importance  of  a  uniform  system 
of  turnpike  law  "Otherwise,"  says  Den- 
man,  C.  J.  (page  981),  "the  very  evil  would 
ensue  which  that  act  was  intended  to  pre- 
vent, namely,  the  want  of  uniformity  in  tbe 
laws  regulating  turnpike  roads  throughout  the 
kingdom."  Without  the  express  clause  on  the 
Importance  ot  a  uniform  system,  and  with- 
out a  provision  that  special  or  local  laws 
shall  remain  in  force  (Gen.  Laws,  c.  44,  § 
13),  In  the  construction  of  such  an  act  in  this 
state  there  would  be  a  presumption  in  favor 
of  an  intention  to  establish  uniformity. 

In  1855,  a  general  law  (chapter  1662,  g  6) 
provided  that  "no  policy  issued  by  any  Insur- 
ance company  *  *  •  shall  be  void  by  rea- 
son of  any  error,  mistake,  or  misrepresenta- 
tion, unless  it  shall  appear  to  have  been  in- 
tentionally and  fraudulently  made."  In  1862 
an  amendment  of  the  charter  of  an  Insur- 
ance company  provided  that  any  policy  of 
insurance  issued  by  that  company  shall  be 
valid  "In  all  cases  where  the  assured  has  a 
title  in  fee  simple,  unincumbered,  to  the  build- 
ing, buildings,  or  property  insured,  and  to 
the  land  covered  by  said  buildings;  but  if 
the  assured  have  a  less  estate  therein,  or  if 
the  property  or  premises  are  incumbered,  pol- 
icies shall  be  void,  unless  the  true  title  of  the 
assured  and  the  Incumbrances  on  tbe  same 
be  expressed  therein."  The  claim  of  the  com- 
pany that,  as  to  them,  the  general  law  of  1855 
was  modified  and  superseded  by  the  special 
act   of   1862,    was    not   sustained.    On    the 


ground  of  a  presumed  legislative  intent  to 
maintain  equality  and  uniformity,  the  spe- 
cial act  was  held  to  operate  In  harmony  with 
and  subject  tc  the  general  law.  "The  gen- 
eral drift  of  the  constitution  is  distinctly  hos- 
tile to  the  creation  of  discriminating  and  un- 
reasonable privileges  and  immunities.  *  •  • 
It  is  difficult  to  overestimate  the  weight  of  the 
natural  presumption  that  the  legislature  did 
not  intend  either  to  pass  an  act  that  would  be 
void,  because  evidently  a  breach  of  constitu- 
tional obligations,  or  to  pass  one  that  would  so 
far  indirectly  defy  the  general  spirit  of  the 
paramount  law— though  not  In  direct,  opeu, 
and  violent  conflict  with  any  of  Its  specific 
provisions— as  to  be  of  doubtful  validity.  It 
is  always  to  be  presumed— and  the  presump- 
tion Is  to  stand  until  the  contrary  la  shown 
by  an  Immense  preponderance  of  evidence- 
that  the  legislature  have  not  intended  to  disre- 
gard the  doctrine  of  equal  rights  upon  which 
our  institutions  are  founded."  De  Lancey 
v.  Insurance  Co..  52  N  H.  581,  592.  "Cor- 
porate powers  are  conferred  in  subordination 
to  the  general  laws  of  the  land,  and  are  bo  to 
be  construed."  Tyng  v.  Warehouse  Co.,  58 
N.  Y.  308,  314.  "The  charter  of  a  corpora- 
tion Is  not  presumed  *  *  *  to  exempt  It 
from  subordination  to  general  laws."  Pierce, 
R.  R.  404.  "Presuming  that  all  are  equal 
before  the  law,  we  must  administer  it  equal- 
ly to  all  who  do  not  clearly  show  their  special 
exemption,  shadowed  by  no  doubts  in  its  in- 
terpretation." Kupfert  v.  Association,  30  Pa. 
St.  465,  470.  "Equality  of  rights,  privileges, 
and  capacities  unquestionably  should  be  tbe 
aim  of  the  law;  and  If  special  privileges  arc 
granted,  or  special  burdens  or  restrictions  im- 
posed In  any  case,  it  must  be  presumed  that 
the  legislature  designed  to  depart  as  little  as 
possible  from  this  fundamental  maxim  of  gov- 
ernment The  state.  It  Is  to  be  presumed, 
has  no  favors  to  bestow,  and  designs  to  Inflict 
no  arbitrary  deprivation  of  rights.  Special 
privileges  are  always  obnoxious,  and  discrim- 
inations against  persons  or  classes  are  still 
more  so;  and,  as  a  rule  of  construction,  it  is 
to  be  presumed  they  were  probably  not  con- 
templated nor  designed."  Cooley,  Const.  Lim. 
485.  "It  Is  manifestly  contrary  to  the  first  prin- 
ciples of  civil  liberty  and  natural  justice,  and 
to  the  spirit  of  our  constitution  and  laws,  that 
any  one  citizen  should  enjoy  privileges  and 
advantages  which  are  denied  to  all  others 
under  like  circumstances."  Holden  v.  James, 
11  Mass.  306,  406;  In  re  Dorsey,  7  Port 
(Ala.)  293.  360-362.  In  Janesville  v.  Car- 
penter. 77  Wis.  288,  46  N.  Y.  128,  tbe  prin- 
ciple of  equal  and  general  laws  was  held  to 
be  essential  to  a  free  government.  Of  tbe 
special  act  of  188*1'  (chapter  423),  the  court 
say  (page  302):  "This  statute  Is  discriminat- 
ing and  class  legislation,  In  violation  of  the 
spirit  of  our  constitution.  *  *  *  It  gives 
to  a  certain  class  of  citizens  privileges  aDd 
advantages  which  are  denied  to  all  others  In 
the  state  under  like  circumstances."  "It 
*    *    *    affords  a   safe   rule  of  construction 
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for  courts,  in  the  Interpretation  of  laws  ad- 
mitting of  any  doubtful  construction,  to  pre- 
sume that  tbe  legislature  could  not  bare  in- 
tended an  unequal  and  unjust  operation  of 
its  statutes.  Such  a  construction  ought  nev- 
er to  be  given  to  legislative  language  if  it  be 
susceptible  of  any  otber  more  conformable 
to  justice."  Cochran  v.  Van  Surlay,  20 
Wend.  365,  382.  "AU  statutes  are  to  be  con- 
strued as  far  as  possible  in  favor  of  equality 
of  rights."     In  re  Hall,  50  Conn.  131,  137. 

In  some  jurisdictions,  inequality,  resulting 
from  an  excess  of  special  legislation,  has  been 
aggravated  by  construction.  On  this  sub- 
ject, as  on  others,  tbe  intention  of  tbe  leg- 
islature, instead  of  being  ascertained  by  a 
fair  and  reasonable  consideration  of  all  com- 
petent evidence,  has  sometimes  been  deter- 
mined by  an  arbitrary  rule.  In  practical  ef- 
fect, a  rigid  application  of  the  rule  amounts 
to  a  legal  presumption  of  a  legislative  Intent 
that  special  laws  shall  override  general  ones, 
both  previous  and  subsequent.  End.  Interp. 
St.  |  223;  Suth.  St.  Const.  §  157;  Sedg.  St. 
Const.  Law  361;  Potter,  Dwar.  St.  273.  In 
some  states  the  growing  evil  has  been  met  by 
constitutional  amendments,  prohibiting  spe- 
cial legislation  in  cases  for  which  provision 
can  be  made  by  general  law,  and  requiring 
that  laws  of  a  general  character  shall  have  a 
uniform  operation  throughout  tbe  state.  Coo- 
ley,  Const  Llm.  152n.  In  this  state,  more 
than  elsewhere,  legal  effect  has  been  given 
to  the  general  declarations  of  the  bill  of 
rights,  in  which  uniformity  and  equality  are 
laid  down  as  a  rule  o:  government.  In  1827, 
the  justices,  answering  a  question  proposed 
by  tbe  house  of  representatives,  expressed  the 
opinion  that  "tbe  legislature  cannot  author- 
ize a  guardian  of  minors,  by  a  special  act  or 
resolve,  to  make  a  valid  conveyance  of  the 
real  estate  of  hte  wards."  "Under  our  insti- 
tutions, all  men  are  viewed  as  equal,  entitled 
to  enjoy  equal  privileges,  and  to  be  governed 
by  equal  laws.  If  it  be  fit  and  proper  that 
license  should  be  given  to  one  guardian,  under 
particular  circumstances,  to  sell  tbe  estate 
of  his  ward,  it  is  fit  and  proper  that  all  other 
guardians  should,  under  similar  circumstan- 
ces, have  the  same  license.  This  is  tbe  very 
genius  and  spirt*  of  our  institutions.  And 
we  are  of  opinion  that  an  act  of  the  legisla- 
ture to  authorize  the  sale  of  tbe  land  of  a 
particular  minor  by  his  guardian  cannot  be 
easily  reconciled  with  tbe  spirit  of  the  article 
in  the  bill  of  rights  which  we  bave  just  cited." 
Opinion  of  the  Justices,  4  N.  H.  572-574. 
Notwithstanding  tbe  prevalence  of  a  differ- 
ent view  elsewhere  (Cooley.  Const.  Lim.  115- 
122,  479),  the  opinion  given  in  1827  has  been 
accepted  in  this  state  as  sound,  and  the  rea- 
soning on  whicb  it  was  based  has  been  ap- 
plied to  other  classes  of  cases.  McDuffee  v. 
Railroad  Co.,  52  N.  H.  430,  454.  455;  Green- 
ville v.  Mason,  63  N.  H.  515,  518;  Bowles  v. 
Landaff,  58  N.  H.  164,  194,  195;  Could  v. 
Raymond,  Id..  260,  276,  278;  State  v.  United 
States  &  C.  Exp.  Co.,  60  N.  H.  219,  236,  238, 


250,  251,  256:  Wooster  v.  Plymouth,  62  N. 
H.  193,  217;  State  v.  Pennoyer,  65  N.  H.  118- 
115,  117,  18  Atl.  878  So  far  as  eqnality  of 
right  depends  upon  the  uniform  and  general 
character  of  legislation,  tbe  settled  constitu- 
tional policy  of  th*  state  Is  evidence  of  the 
meaning  of  many  statutes,  there  being  a  pre- 
sumption that  tbey  were  not  intended  to  con- 
flict with  that  policy.  The  construction  that 
favors  and  extends  inequality  by  assuming 
the  precedence  and  superiority  of  special 
laws  having  been  rejected  on  the  ground  that 
it  Is  not  consistent  with  fundamental  princi- 
ples, tbe  view  held  to  be  erroneous  need  not  * 
be  further  considered. 

A  lack  of  uniformity  may  result  from  tbe 
exercise  of  limited  powers  of  local  government 
granted  to  towns  and  cities.  Cooley,  Const. 
Lim.  207,  223-231,  281,  282;  State  v.  Hayes, 
61  N.  H.  264.  The  legislature  may  be  of 
opinion  that  the  peculiar  circumstances  of  a 
town,  a  business  corporation,  or  an  unincor- 
porated person  'make  a  case  in  which  there 
should  be  an  exception  to  the  general  law  of 
the  land  (Coolay,  Const.  Lim.  479, 480;  Brown 
v.  Lowell,  8  Mete.  [Mass.]  172,  174);  and  tbe 
exception  may  be  clearly  enacted.  When 
there  bave  been  special  and  general  laws  re- 
lating to  the  same  subject,  and  it  becomes  nec- 
essary to  determine  which  are  in  force,  the 
tirst  question  is  the  competency  of  evidence. 
Tbe  effect  of  the  act  of  1844  and  its  repeal 
is  a  question  of  legislative  Intent;  and  the 
evidence  includes  tbe  general  and  special 
character  of  various  acts,  and  a  presumed  leg- 
islative regard  for  equal  .ights  and  for  the 
convenience  and  justice  of  uniform  law. 

A  special  act  is  not  to  be  declared  void  be- 
cause it  Is  opposed  to  a  spirit  supposed  to 
pervade  the  constitution,  but  not  made  an 
operative  part  of  it  by  express  words  or  nec- 
essary implication;  that  is,  Oy  fair  construc- 
tion. Cooley,  Const.  Lim.  87,  204.  But  the 
principle  of  equality  declared  in  the  bill  of 
rights  cannot  be  classed  with  matters  of  con- 
jecture and  uncertainty.  If  it  had  not  been 
held  to  be  law.  It  would  be  a  correct  state- 
ment of  tbe  spirit  of  our  institutions,  and 
would  be  properly  considered  on  many  ques- 
tions of  statutory  construction.  The  meaning 
of  a  written  law  Is  not  found,  beyond  tbe  fair 
scope  of  its  terms,  in  a  subsequent  public 
policy,  or  a  policy  not  sufficiently  established 
at  the  date  of  the  act  to  be  presumably  known 
to  the  legislature.  Story,  Const.  |  426;  Suth. 
St.  Const  §  407;  End.  Interp.  St  g  5;  Hod- 
den v.  Collector,  5  Wall.  107.  111.  112.  A 
part  of  the  evidence  tending  to  show  the  fair 
scope  of  the  acts  of  1844  and  1867  is  a  policy 
adverse  to  the  unnecessary  introduction  or 
maintenance  of  unequal  rights  by  special  leg- 
islation,—u  policy  as  old  as  the  constitution, 
and  distinctly  stated  In  the  Opinion  of  the 
Justices  given  to  the  bouse  of  representatives 
before  1844.  Those  acts  could  have  been  bo 
written  as  to  make  it  certain  that  the  legisla- 
ture of  1844  intended  to  Introduce  Inequality 
among  railroad  companies  by  subjecting  soma 
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to  the  operation  of  sections  10,  11,  12,  13, 
14, 15.  and  16  of  chapter  128,  and  leaving  oth- 
ers under  different  regulations,  and  that  the 
legislature  of  1867  intended,  by  the  repeal  of 
that  chapter,  to  relieve  some  from  a  sup- 
posed danger  of  being  compelled  to  sell  their 
property  for  less  than  its  value,  and  to  leave 
others  exposed  to  that  danger.  No  such  pur- 
pose is  expressed,  and  an  imputation  of  it 
would  not  be  a  fair  or  reasonable  construc- 
tion. If  such  a  purpose  had  been  expressed 
in  unmistakable  terms,  it  would  have  been 
necessary  to  Inquire  on  what  ground  it  could 
•  be  reconciled  with  the  paramount  law  of 
equal  right.  State  v.  Sheriff  of  Ramsey  Co., 
48  Mich.  236,  51  N.  W.  112.  "By  the  con- 
stitution of  1846,  *  *  *  corporations  were 
authorized  to  be  formed  under  general  laws, 
and  the  creation  of  any,  except  for  municipal 
purposes  and  in  cases  where  the  objects  of 
the  corporation  could  not  *  *  *  be  attain- 
ed under  the  general  laws,  was  prohibited. 
One  design  was  that  all  that  desired  to  trans- 
act business  in  a  corporate  capacity  might  do 
so  upon  an  equality,  and  with  equal  privileges 
and  liabilities,  with  uniform  powers,  and  un- 
der uniform  restraints.  Equality  between 
corporations  themselves,  as  well  as  equality 
between  corporations  and  individual  citissens, 
so  far  as  the  latter  was  practicable,  was  in 
the  minds  of  the  convention  in  framing  this 
part  of  the  constitution."  Johnson  v.  Rail- 
road Co.,  49  N.  Y.  455,  458.  To  some  extent 
a  similar  purpose  is  accomplished  by  the  view 
taken  of  the  bill  of  rights  in  Opinion  of  the 
Justices,  4  N.  H.  572,  and  other  cases  before 
cited,  and  by  the  presumption  of  intended 
equality. 

It  may  not  be  important  whether.  In  form 
and  name,  laws  are  general  or  special,  public 
or.private.  Their  practical  effect  is  the  vital 
question.  In  character  and  operation,  there 
is  a  wide  difference  between  a  general  act 
making  a  universal  rule,  and  a  special  act 
making  a  rule  for  a  particular  person  or  case; 
but,  of  the  ancient  distinction  between  public 
and  private  legislation,  nothing  is  left  of  any 
significance  in  the  present  Inquiry.  Gen.  St. 
c.  242,  §  10.  "In  regard  to  private  statutes, 
resolutions,  etc.,  the  only  mode  of  proof 
known  to  the  common  law  is  either  by  means 
of  a  copy,  proved  on  oath  to  have  been  ex- 
amined by  the  roll  Itself,  or  by  an  exemplifi- 
cation under  the  great  seal.  •  *  •  It  is  the 
invariable  course  of  the  legislatures  of  the 
several  states  •  *  *  to  have  the  laws  and 
resolutions  of  each  session  printed  by  author- 
ity. »  •  *  The  very  object  of  this  provi- 
sion is  to  furnish  the  people  with  authentic 
copies;  and,  from  their  nature,  printed  copies 
of  this  kind,  either  of  public  or  private  laws, 
are  as  much  to  be  depended  on  as  the  exempli- 
fication, verified  by  an  officer  who  is  a  keeper 
of  the  record."  1  Oreenl.  Ev.  g  480;  Hall  v. 
Brown,  58  N.  H.  93.  By  chapter  224,  Laws 
1835,  it  was  made  the  dnty  of  the  secretary 
of  state  to  cause  to  be  printed,  in  pamphlet 
form,  "all  the  public  and  private  acts,  and 


resolutions  of  a  public  nature,  passed  at"  each 
session  of  the  legislature.  In  Perry  v.  Keene. 
56  N.  H.  514,  687,  Judge  Ladd  examined  the 
provisions  of  private  acts,  printed  ta  pursu- 
ance of  general  law.  In  Railroad  Co.  v.  Gree- 
ly,  17  N.  H.  47,  62,  and  In  Manufacturing  Co. 
v.  Fernald,  47  N.  H.  444,  449,  450,  459.  460. 
judicial  notice  was  taken  of  the  public  record 
of  many  private  acts  passed  before  1835.  and 
not  printed.  "Whether  an  act  is  public  or 
private  does  not  depend  upon  any  technical 
considerations,  •  *  *  but  upon  the  nature 
and  substance  of  the  case."  Dawson  v.  Pa- 
ver, 5  Hare,  415,  434.  "Whether  a  statute  be 
a  law  of  a  general  nature  or  not  depends 
*  *  *  upon  its  subject-matter,  and  not  up- 
on its  form."  State  v.  EUet,  47  Ohio  St.  90, 
94,  23  N.  E.  981.  "Acta  may  be  local  and 
special,  immediately  designed  to  affect  only  a 
part  of  the  territory  or  people  under  the  Ju- 
ri3dlction  of  the  lawmaking  power,  *  *  • 
and  yet  be  public,  because  being  Intended  for 
a  public  object.  Thus,  acts  •••  to  or- 
ganize corporations  for  canals,  railroads,  or 
turnpikes,  when  they  contain  provisions  af- 
fecting the  general  public,  *  *  •  are,  in 
this  country,  public  acts."  Suth.  St.  Court. 
§  193.  "A  statute,  local  or  private  in  many 
of  its  provisions,  may  contain  a  section  which 
is  of  a  public  or  general  character,  and  to  be 
noticed  as  such."  End.  Interp.  St  {  504. 
Several  laws  of  a  public  and  general  char- 
acter, both  civil  and  criminal,  were  naturally 
inserted  in  railroad  charters  before  a  general 
system  of  railroad  law  was  embodied  In  acts 
called  "public."  Being,  in  fact,  general  laws, 
they  are  to  be  regarded  as  such;  and  this 
view  of  them  Is  material,  the  difference  be- 
tween general  and  special  legislation  being 
evidence  to  be  considered  in  construing  the 
act  of  1844,  and  determining  the  effect  of  its 
repeal.  When  laws  of  a  public  and  general 
character  were  transferred,  with  or  without 
modification,  from  charters  tj  statutes  called 
"public,"  the  transfer  was  made,  generally,  If 
not  always,  without  express  mention  of  tbe 
acts  in  which  they  were  originally  written. 
Upon  the  established  rule  of  construction,  tbe 
transfer,  when  made,  as  in  1844,  for  the  pur- 
pose of  revision  and  codification,  wouM  ««»«- 
narily  be  a  repeal,  so  far  as  a  repeal  would  oe 
an  exercise  of  legislative  power. 

The  provisions  of  previous  charters  on  the 
subjects  covered  by  tbe  act  of  1844  were  dis- 
posed of  by  section  21,  which  repealed  "all 
acts  and  parts  of  acts  Inconsistent  with  the 
provisions  of  this  act."  If  section  21  had 
been  omitted,  many  sections  of  that  act  would 
have  been  a  repeal.  "A  subsequent  statute, 
revising  the  whole  subject-matter  of  a  former 
one,  and  evidently  Intended  as  a  substitute 
for  it.  although  it  contains  no  express  words 
to  that  effect,  must,  on  the  principles  of  law, 
as  well  as  in  reason  and  common  sense,  op- 
erate to  repeal  the  former."  Bartlet  v.  King, 
12  Mass.  536,  545.  "When  a  statute  directs 
something  to  be  done  In  a  certain  event,  and 
another  law  is  made  which  appoints  some- 
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~  else  to  be  done,  not  contradictory,  but 
•'-    comprehensive,  and  including  the  for- 

*  I  cannot  help  thinking  that  the  first  act 
'  me."  Bramwell,  B.,  in  In  re  Baker,  2 
-'  .  &  N.  219,  242.  "Even  though  two  stat- 
'-  relating  to  the  same  subject,  be  not  in 
1  -  *  repugnant  or  inconsistent,  if  the  later 
'•  ite  Is  clearly  intended  to  prescribe  the 

rule  which  should  govern  the  case  pro- 
.  i  for,  It  will  be  construed  as  repealing  the 
rial  act.     The  rule  does  not  rest  strictly 
'  i  the  ground  of  repeal  by  implication,  but 
t  the  principle  that  when  the  legislature 
i.  es  a  revision  of  a  particular  statute,  and 
-.  tes  a  new  statute  upon  the  subject-matter, 
from  the  framework  of  the  act  it  is  ap- 
.  st  that  the  legislature  designed  a  com- 
s  scheme  for  this  matter,  it  is  a  leglsla- 
.    declaration  that  whatever  is  embraced  in 
new  law  shall  prevail,  and  whatever  is 
uded  is  discarded.     It  Is  decisive  evidence 
in   Intention  to  prescribe  the   provisions 
cained  In  the  later  act  as  the  only  ones 
that  subject  which  shall  be  obligatory." 
•he   v.   Mayor,   40   N.  J.   Law,   257,   262; 
cken  v.  Smith,  39  N.  J.  Eq.  169,  172;   Gid- 
gs  v.  Cox,  31  Vt.  607,  609;   State  v.  Smith, 
Vt.  201,  208,  22  Atl.  604;   Ellis  v.  Paige, 
Ick.  43,  45;    Leigbton  v.  Walker,  9  N.  H. 
Jewell   v.   Warner,  35  N.   H.   176,   182; 
kefleld  v.  Phelps,  37  N.  H.  295,  305;   State 
Otis.  42  N.  H.  71,  73;    State  v.  Wilson,  43 
H.  415,  419;    Hillsborough  Co.  v.  Manches- 
,  49  N.  H.  57,  60;   Towle  v.  Marrett,  3  Me. 
26;    Heckman  v.  Plnkney,  81  N.  Y.  211, 
>;   People  t*  Gold  &  Stock  Tel.  Co.,  98  N. 
67.  78;    Horton  v.  Cantwell,  108  N.  Y.  255, 
1,  264,  15  N.  B.  546;   Anderson  v.  Ander- 
),  112  N.  Y.  104,  110,  111,  19  N.  B.  427; 
re  New  York  Institution  for  Instruction  of 
iaf  and  Dumb,  121  N.  Y.  234,  239-241,  24  N. 
378;   Cromwell  v.  MacLean,  123  N.  Y.  474, 
5,  25  N.  B.  932;    Fayette  Co.  v.  Faires,  44 
?x.  514,  517;  Suth.  St.  Const.  §i  154-156. 
'Whether  a  subsequent   statute  repeals  a 
lor  one  in  the  absence  of  express  words  de- 
mds  upon  the  intention  of  the  legislature, 
id  one  of  the  tests  frequently  resorted  to, 
■  ascertain  whether  there  Is  a  repeal  by  lm- 
Jcatlon,  is  to  inquire  whether  the  special  and 
sneral  acts  may  both  be  executed  without 
ivolving  repugnancy  of  rights  or  remedies, 
i  some  cases  the  question  has  been  solved 
y  holding  that  the  general  act  was  Intended 
>  declare  a  general  rule  governing  cases  not 
Iready  provided  for,  and  that  a  prior  special 
tatute  on  the  same  subject,  operating  upon 
single  person  or  class  of  persons,  or  within 
limited  territory,  should   l*  treated  as  If 
pecially  excepted  from  the  operation  of  the 
eneral  law.    It  will  be  found,  I  think,  on  ex- 
mining  the  cases  In  which  the  courts  have 
eld  that  a  special  law  was  not  repealed  by 

•  subsequent  general  law  on  the  same  subject, 
hat  they  are,  as  a  general  rule,  cases  where 
he  legislature  was  not  dealing  directly  with 
he  subject  of  the  prior  law.  and  it  was  not 
D  the  mind  of  the  legislature  when  the  gen- 


eral law  was  enacted,  or  where-  the-  special1 
law  was  part  of  a  system  of  local  adminis- 
tration, or  where  it  was  possible'  to  assign  a 
reasonable  motive  for  retaining  the  special 
and  peculiar  provisions  of  the  special  act,  not- 
withstanding the  enactment  of  a  subsequent 
general    rule    covering    the    same    subject. 

•  ♦  *  The  case  is  within  the  rule  that  a 
later  statute,  covering  the  same  subject-mat)- 
ter,  and  embracing  new  provisions,  operates- 
to  repeal  the  prior  act,  although  the  two  acts 
are  not  in  express  terms  repugnant."  People 
v.  Jaehne,  103  N.  Y.  182,  194,  195,  8  N»  B. 
374.  "Where  two  acts  are  not  in  express 
terms  repugnant,  yet  If  the  latter  act  oovers 
the  whole  subject  of  the  first,,  and-  embraces, 
new  provisions,  plainly  showing  that  it  was' 
intended  as  a  substitute  for  the  first  act,  it 
will  operate  as  a  repeal  of  that  act"  U.  S. 
v.  Tynen,  11  Wall.  88,  92;  District  of  Co- 
lumbia v.  Hutton,  143  U.  S.  18)  25,  26.  27,  12: 
Sup.  Ct.  369.  In  Murdock  v.  Memphis,  20 
Wall.  590,  one  question  was  whether  all  or 
any  part  of  section  25  «X  the  judiciary  act  . 
of  1789  was  repealed  by  section  2.  of  an  act  of. 
1867.  "The  act  of  1867,"  say  the  court  (pages 
616,  617),  "has  no  repealing  clause,  nor  any 
express  words  of  repeal.  If  there  is  any  re- 
peal,   therefore,    it    is    one    of    Implication. 

•  •  •  There  Is  no  repeal  by  positive  new 
enactments  inconsistent  in  terms  with  the 
old  law.  *  ♦  *  A  careful  comparison  of 
these  two  sections  can  leave  no  doubt  that 
it  was  the  intention  of  congress,  by  the  lat- 
ter statute,  to  revise  the  entire  matter  to>- 
which  they  both  had  referen.*,  to  make  such 
changes  in  the  law  as  it  stood  as  they  thought- 
best,  and  to  substitute  their  will  in  that  re- 
gard entirely  for  the  old  law  upon  the  sub- 
ject. We  are  of  opinion  that  It  was  their 
intention  to  make  a  new  law  so  far  as  the 
present  law  differed  from  the  former,  and 
that  the  new  law.  embracing  all  that  was  in- 
tended to  be  preserved  of  the  old,  omitim* 
what  was  not  so  intended,  became  complete  in- 
Itself,  and  repealed  all  other  law  on  the  sub- 
ject embraced  within  it.  The  authorities  on 
this  subject  are  clear  and  uniform."  "While 
repeals  by  Implication  are  not  favored,  It  is 
well  settled  that  where  two  acts  are  not  in 
all  respects  repugnant,  If  the  latter  act  cov- 
ers the  whole  subject  of  the  earlier,  and  em- 
braces new  provisions  which  plainly  show 
that  it  was  intended  as  a  substitute  for  the 
first,  It  will  operate  as  a  repeal."  King  v. 
Cornell,  106  U.  8.  395,  390,  1  Sup.  Ct.  312; 
Flak  v.  Henarie,  142  U.  S.  459,  468,  12  Sup. 
Ct.  207.  "If  a  particular  statute  is  clearly 
designed  to  prescribe  the  only  rules  which) 
should  govern  the  subject  to  which  it  relates, 
it  will  repeal  any  former  one  as  to  that  sub- 
ject." Cook  County  Nat.  Bank  v.  U.  S.,  10T 
U.  S.  445,  451.  2  Sup.  Ct.  501;  Tracy  v.  Tufliy, 
134  U.  S.  206,  223,  10  Sup.  Ct.  527. 

If  section  3.  c.  230,  Rev.  St.,  bad  been 
omitted,  the  sections  of  railroad  charters 
passed  before  1812,  making  it  a  crime  mali- 
ciously to  obstruct  the  passage  of  cars,  would' 
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withhold  from   any   company  the   notice   to 
which  others  were  entitled. 

Section  10  of  the  act  of  1844,  repealed  in 
the  revision  of  1867  (Gen.  St  c.  273,  §  14), 
was  not  re-enacted  In  that  revision,  as  It 
would  hare  been  if  the  legislature  had  in- 
tended it  should  remain  in  force.  If  section 
5  of  the  repealing  chapter  were  applicable  to 
the  "right  of  resumption,"  so  called,  It  would 
be,  In  effect,  a  re-enactment  of  section  10  of 
the  aot  of  1844,  as  the  law  of  all  railroads  in 
existence  at  the  time  of  the  repeal.  Such  a 
re-enactment  would  have  made  the  repeal  a 
mere  exemption  of  other  roads  from  the  op- 
eration of  the  repealed  section.  A  construc- 
tion giving  this  effect  to  sections  5  and  14 
of  the  repealing  chapter  -would  put  an  unde- 
signed and  novel  Inequality  in  the  place  of 
uniformity,  in  violation  of  elementary  prin- 
ciples established  by  authorities  that  have 
been  cited.  The  Intention  was  to  repeal  a 
law  that  had  been  found  useless  for  the  pur- 
pose for  which  it  was  made,  and,  by  the  re- 
peal, to  recognize  the  equality  of  owners  of 
railroads  and  owners  of  other  property,  and 
not  to  divide  railroad  companies  into  classes, 
in  order  to  subject  one  class  to,  and  exempt 
another  class  from,  a  risk  of  being  compelled 
to  sell  their  property  for  less  than  its  value. 
The  object  of  section  10  of  the  act  of  1844 
being  neither  to  acquire  a  right  of  buying 
railway  property  for  the  purpose  of  selling  it 
(66  N.  H.  647,  33  Atl.  10S6),  nor  to  acquire  a 
right  of  compelling  the  owners  to  sell  it  for 
leas  than  Its  value,  but  to  acquire  a  power 
of  taking  corporate  railway  property  for  pub- 
lic use  if  it  could  not  be  taken  by  eminent 
domain,  this  power  of  resumption  was  re- 
garded in  1867  as  a  sovereign  power  of  leg- 
islation, unnecessarily  reserved  In  the  act  of 
1844,  and  not  as  one  of  the  vested  rights  of 
action  or  property  necessarily  excepted  from 
the  effect  of  repeal  in  every  general  revision 
of  the  statutes. 


In  re  RICE'S  ESTATE. 

Appeal  of  FRAKE. 

(Supreme  Court  of  Pennsylvania.     Jan.  20, 

1896.) 

EXBOUTION  OF   WlIX— EVIDENCE. 

After  a  will  has  been  duly  proven  by  its 
two  witnesses  before  the  register,  its  execution 
cannot  be  disproved  by  the  uncorroborated  testi- 
mony of  oue  of  the  witnesses  directly  contrary 
to  that  given  by  him  under  oath  before  the  regis- 
ter. 

Appeal  from  orphans'  court,  Philadelphia 
county;  Hanna,  Judge. 

Petition  by  Carrie  E.  Frake  for  an  Issue  as 
to  the  validity  of  a  certain  paper  offered  as 
the  will  of  Elizabeth  Rice,  deceased.  From 
a  decree  affirming  a  decision  of  the  register 
of  wills  admitting  said  will  to  probate,  ariO 
refusing  an  Issue,  said  Carrie  E.  Frake  ap- 
peals.    Affirmed. 

The  opinion  of  the  court  below  (Hanna,  P. 
J.)  was  as  follows:     "The  testimony  in  this 


case  presents  a  most  remarkable  state  of 
facts.  The  contest  is  by  a  granddaughter 
of  testatrix,  to  whom  was  given  the  Income 
of  the  residuary  estate  for  life,  the  effect  of 
which,  if  successful,  will  be  to  Bet  aside  the 
will,  defeat  the  pecuniary  bequests,  and  en- 
title her  to  the  entire  estate,  as  sole  heir  at 
law.  It  is  alleged  in  the  petition  that  the 
testatrix,  at  the  date  of  the  execution  of  the 
will,  was  of  unsound  mind;  that  the  will 
was  procured  by  undue  Influence,  exerted  by 
certain  of  the  legatees;  and  that  it  was  not 
signed  by  her  in  the  presence  of  tbe  two  at- 
testing witnesses,  nor  was  she  present  at  the 
time  they  subscribed  their  names  as  wit- 
nesses. These  are  the  reasons  alleged  for 
contesting  the  validity  of  the  will.  At  the 
hearing  the  two  former  were  abandoned  by 
the  contestant,  and  it  was  in  fact  conceded 
that  testatrix  was  of  testamentary  capacity, 
and  no  undue  influence  had  been  used  or 
employed  by  any  one  to  procure  the  execu- 
tion of  the  will;  but  the  remaining  alleged 
cause  for  the  contest  was  insisted  upon,  and 
the  testimony  was  confined  solely  to  the 
formal  execution  of  the  will.  From  the 
facts  shown,  many  of  which  are  undisputed, 
it  appeared:  That  testatrix,  about  two  years 
prior  to  the  execution  of  the  present  will,  em- 
ployed her  counsel  to  prepare  for  her  a  will 
which  was  executed  by  her  In  the  presence 
of  her  counsel  and  a  very  near  neighbor, 
with  whom  she  had  been  Intimately  ac- 
quainted many  years.  That  a  few  weel.s 
prior  to  January  26,  1892,  she  concluded  to 
have  another  will  prepared,  and  accordingly 
again  gave  instructions  for  its  preparation  to 
her  counsel,  the  same  gentleman  who  had 
been  employed  to  prepare  the  prior  will;  and 
also  informed  her  neighbor,  the  other  sub- 
scribing witness  thereto,  of  her  intention, 
and  expressed  a  wish  to  him  that  he  would 
be  a  witness  also  to  tbe  new  will  she  was 
having  prepared.  The  new  will  was  prepar- 
ed, and  sent  to  testatrix  by  her  counsel  for 
her  examination,  and  an  appointment  was 
made  by  him  with  her  to  call  at  her  resi- 
dence, and  witness  its  execution.  In  pur 
suance  of  this  appointment,  on  the  morning 
of  January  26, 1892,  on  his  way  to  his  office, 
he  called  at  the  home  of  testatrix.  She  was 
within,  and  produced  the  will  he  previously 
sent  to  ber.  But  the  neighbor  whom  she  de- 
sired as  the  other  witness  was  not  present. 
Testatrix  immediately  sent  for  him,  and  re- 
quested his  attendance.  While  her  messen- 
ger crossed  the  street,  testatrisr  stood  in  the 
open  doorway,  and  when  the  former  return- 
ed left  the  door  and  retired  to  an  inner  room, 
where  her  counsel  was  in  waiting.  The 
sought-for  witness  immediately  answered 
the  summons,  and  also  went  into  the  inner 
room,  and  In  perhaps  less  than  five  minutes, 
having  apparently  accomplished  the  purpose 
of  his  visit,  he  left  the  house  of  testatrix, 
and  returned  to  his  place  of  business.  The 
counsel  of  testatrix  also  soon  after  departed, 
leaving  the  will  with  bis  client.     This,  as 
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ited,  was  on  January  26,  1802,  and  testa- 
x  survived  until  April  30,  1893.  On  May 
1893,  the  will  was  produced  before  the 
rlster.  The  counsel  for  the  late  testatrix, 
i  neighbor  for  whom  she  had  sent  to  wit- 
ss  her  signature  to  her  will,  the  friend  she 
med  as  executor,  her  granddaughter,  the 
atestant.  with  her  counsel,  were  all  pres- 
t.  No  caveat  had  been  or  was  filed,  and 
t  the  slightest  objection  made  to  the  ad- 
sslon  of  the  will  to  probate.  Both  sub- 
ribing  witnesses  were  sworn  or  affirmed, 
d  testified  and  subscribed  'that  they  were 
,-;seut,  and  did  see  and  hear  Elizabeth  Rice, 
ceased,  the  testatrix  therein  named,  make 
r  mark,  seal,  publish,  and  declare  the  same 

and  for  hex  last  will  and  testament;  and 
at  at  the  doing  thereof  she  was  of  sound, 
sposing  mind,  memory,  and  understanding, 

the  best  of  their  knowledge  and  belief.' 
iu  upon  the  faith  of  this  testimony  the 
gister  admitted  the  will  to  probate,  and 
anted  letters  testamentary.     But,  strange 

say,  after  all  these  formalities  were  com- 
ied  with,  without  demur  or  objection  from 
ly  person,  seven  months  afterwards,  a 
ost  incredible  story  is  told  by  one  of  the 
iltseribing  witnesses,  the  Intimate  friend 
id  near  neighbor  of  testatrix.  After  being 
lly  sworn,  and  testifying  he  was  present, 
id  saw  her  make  her  mark  on  the  will,  and 
?elare  the  same  to  be  her  last  will  and  tes- 
.ment,  by  the  same  solemn  sanction  he 
vears  that,  while  he  signed  the  will  as  a 
lbscribing  witness,  yet  she  was  not  present 
:  the  time,  and  he  wrote  his  signature  as  a 
itness  in  her  absence,  and  at  the  sngges- 
on  of  the  counsel  for  the  testatrix.     But  he 

not  corroborated  in  a  single  particular, 
ad  bis  narrative  of  what  took  place  is  so 
reitosterous  and  incredible  that  It  must  be 
ijected  as  wholly  unfounded  in  fact.  On 
le  other  hand,  the  account  of  the  transac 
on  given  by  the  other  subscribing  witness, 
tie  counsel  for  the  testatrix,  is  directly  tne 
pposite,  and,  moreover,  so  much  in  har- 
lony  with  the  probabilities  of  the  case  and 
is  high  character  as  a  member  of  the  bar, 
bat  it  cannot  for  a  moment  be  doubted.  In 
dtlition,  he  is  corroborated  in  every  partlcu- 
»r  by  his  co-witness,  except  as  to  the  very 
ct  of  signing,  and  by  the  messenger  of  th'e 
estatrix  who  summoned  the  witness.  His 
estliuony  is  most  direct  and  positive  that 
he  testatrix  made  her  mark  in  the  presence 
>t  both  the  subscribing  witnesses.  And  the 
secufor  also  testified  that  she  placed  the 
vill  now  in  contest  in  his  safe-keeping,  after 
ts  execution,  declared  it  to  l»e  her  will,  and 
itated  that  the  persons  whose  names  are  af- 
lxed  as  witnesses  had  witnessed  it 

"It  is  requiring  too  much  of  the  judges  of 
this  court,  who  have  favorably  known  and 
highly  esteemed  the  counsel  for  the  adminis- 
tratrix, a  reputable  member  of  this  bar,  for 
more  than  a  quarter  of  a  century,  a  gentle- 
man of  high  sense  of  honor  and  integrity, 
who  ig  respected  both  in  public  and  private 


life,  and  has  occupied  and  now  holds  posi- 
tions of  public  trust  and  confidence,  to  be- 
lieve that  he  would  so  far  forget  his  fealty 
to  the  court  and  loyalty  to  his  client  as  to  be 
a  party  to  such  an  act  as  is  now  attempted 
to  be  Imputed  to  him,  and,  more  than  that, 
commit  the  infamous  crime  of  perjury.  And 
as  to  the  other  subscribing  witness  it  need 
only  be  said  that  after  his  oath  before  the 
register,  made,  as  he  admits,  voluntarily, 
and  without  suggestion  or  solicitation  from 
any  person  whatever,  when  he  attempts  to 
discredit  It  it  must  be  by  far  more  reliable 
and  credible  testimony  than  his  own  uncor- 
roborated denial.  His  testimony  before  the 
register  must  be  taken  as  that  which  can  be 
relied  upon;  not  what  he  now  says,  which, 
In  charity  to  him,  must  be  the  production  of 
forgetfulness,  or  the  result  of  illness  from 
which  he  has  recently  suffered.  And  such  a 
witness,  attempting  to  impeach  the  validity 
of  his  own  act,  is  always  regarded  with  the 
greatest  suspicion.  His  testimony  Is  never 
received  except  with  the  most  scrupulous 
jealousy  and  doubt  of  its  truth.  Bootle  v. 
Blundell,  19  Ves.  504;  Cook's  Estate,  16 
Phila.  322;  Greenough  v.  Greenough,  11  Pa. 
St.  498.  Here  he  admits. bis  signature  as  a 
subscribing  witness  to  the  will,  and  believes 
the  paper  he  subscribed  to  be  the  will  of  tes- 
tatrix. This  being  the  case,  as  was  said  by 
Thompson,  J.,  in  McKee  v.  White,  50  Pa.  St 
360,  'proves  the  instrument  in  the  first  place, 
and  it  stands  until  like  any  other  fact  it  Is 
disproved,'  and  to  which  Is  to  be  added  his 
oath  before  the  register,  in  the  absence  of 
which  the  will  could  not  have  been  admitted 
to  probate.  The  execution  of  the  will  by 
testatrix  Is  thus  prima  facie  proved  by  two 
witnesses,  as  the  statute  requires,  and  should 
not  be  allowed  to  be  overcome  by  the  un- 
corroborated testimony  of  a  single  subscrib- 
ing witness,  who  confesses  himself  a  per- 
jurer. It  would  be  against  public  policy  to 
permit  it,  and,  instead  of  closing,  open  wide, 
the  door  to  fraud  the  most  dangerous  and 
tbe  most  difficult  to  expose  and  circumvent. 
Indeed,  no  will  could  with  safety  be  admit- 
ted to  probate.  And  under  such  testimony 
as  here  presented,  it  would  be  a  perversion 
of  justice  and  a  crime  to  send  an  Issue  to  a 
jury.  In  the  face  of  the  positive  and  cor- 
roborated testimony  of  the  other  subscribing 
witness,  and  all  the  surrounding  facts  and 
circumstances,  should  a  verdict  be  rendered 
against  the  validity  of  the  will,  no  judge 
would  be  justified  in  sustaining  the  verdict, 
and  in  justice  and  equity  his  plain  duty 
would  be  to  set  it  aside.  This,  happily  for 
the  cause  of  justice  and  the  best  interests  of 
the  community,  is  now  the  well-settled  law 
of  the  state,  and  is  consistently  and  firmly 
adhered  to.  In  the  latest  cases  upon  the 
subject  it  is  recognized  and  followed.  Miller 
v.  Oestrich,  157  Pa.  St.  277,  27  Atl.  742;  Pen- 
syl's  Estate,  157  Pa.  St.  465,  27  Atl.  669. 
In  the  latter  It  is  said:  'Viewing  the  testi- 
mony in  its  most  favorable  light,  there  to 
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nothing  In  It  that  would  warrant  a  Jury  in 
rendering  a  verdict  against  the  validity  of 
the  will.'  Our  conclusion,  therefore.  In  the 
present  case,  is  that  the  presumptions  of  law 
arising  from  the  facts,  conceded  and  proved, 
that  the  will  was  properly  executed  by  testa- 
trix in  the  presence  of  two  witnesses,  is  not 
overcome  by  credible  and  reliable  testimony; 
and,  as  a  verdict  against  the  will  will  be 
against  the  weight  of  the  evidence,  and 
should  not  be  allowed  to  stand,  the  issue  Is 
refused,  petition  dismissed,  and  the  decision 
of  the  register  affirmed." 

Allen  H.  Uangewer  and  J.  J.  CrandaU,  for 
appellant.  Arthur  Moore  aud  John  O.  John- 
son, for  appellees. 

PER  CURIAM.  We  have  no  doubt  as  to 
the  correctness  of  the  decree  refusing  an  is- 
sue devisavit  vel  non  and  dismissing  the  pe- 
tition. The  court  was  fully  warranted  In 
concluding  that  the  will  In  question  was 
properly  executed  In  the  presence  of  two  wit- 
nesses. There  was  no  reliable  testimony  to 
the  contrary.  A  verdict  in  favor  of  the  con- 
testant would  be  against  the  decided  weight 
of  the  evidence,  and  could  not  be  permitted 
to  stand.  We  find  nothing  In  the  record  that 
requires  further  notice.  The  controlling 
questions  In  the  case  have  been  fully  consid- 
ered and  correctly  disposed  of  by  the  learned 
court  below,  and  on  Its  opinion  we  affirm  the 
decree.  Decree  affirmed,  and  appeal  dismiss- 
ed, with  costs  to  be  paid  by  the  appellant. 


DURST   v.   CARNEGIE   STEEL   CO., 
Limited. 


(Supreme   Court  of   Pennsylvania. 
1896.) 


Jan.  6, 


Injury  to  Kuflote —  Negugbnce  —  Falling  iv 
of  Ditch. 

1.  When  the  master  intrusts  to  the  superin- 
tendent in  charge  of  an  excavation  the  matter 
of  notifying  the  employes  of  any  latent  danger, 
the  foremen  in  charge  of  the  gangs  engaged  in 
the  work  ot  excavation  are  not  vice  principals  in 
the  absence  of  said  superintendent,  so  as  to  ren- 
der the  employer  liable  for  their  failure  to  notify 
the  emploj  6  of  such  danger. 

2.  When  the  only  possible  danger  to  an  em- 
ploys engaged  in  making  an  excavation  is  such 
as  may  ar'se  during  the  progress  of  the  work, 
the  employer  is  not  bound  to  stand  by  during  the 
work  to  see  if  a  duiiger  arises,  it  being  sufficient 
if  he  provides  against  such  dangers  as  may  pos- 
sibly arise,  and  gives  the  workmen  the  means 
of  protecting  themselves. 

3.  Injuries  to  a  workman  engaged  in  making 
an  excavation  through  the  falling  of  earth  upon 
him  are  not  shown  to  have  resulted  from  the 
negligence  of  the  employer,  by  the  fact  that  he 
knew  that  a  sewer  ran  through  the  place  where 
the  excavation  was  to  he  made,  aud  failed  to 
warn  the  employe. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county. 

Action  by  Henrietta  Durst  aKiiiust  the  Car- 
negie Steel  Company,  Limited,  for  the  death 


of  plaintiff's  husband.    From  a  Judgment  for 
defendant,  plaintiff  appeals.    Affirmed. 

The  opinion  of  the  court  below,  refusing 
to  take  off  nonsuit,  was  as  follows: 

"This  was  am  action  to  recover  damages 
from  the  death  of  Andrew  Durst,  the  hus- 
band of  plaintiff,  who  was  an  employe  of 
defendants,  and  lost  his  life  by  the  fall  of 
an  embankment  of  earth  into  a  ditch,  which 
he  was  engaged  with  others  in  digging  on 
the  18th  of  October,  1893.  The  defendants 
were  engaged  In  making  an  excavation  for 
new  buildings  at  their  works  at  Homestead. 
The  excavation  was  to  be  about  60  feet 
square  and  15  feet  deep.  .  The  plan  adopted 
was  to  dig  a  trench  8  feet  wide  around  the 
outside  of  the  full  depth,  and  afterwards  re- 
move the  core.  The  purpose  of  this  was  to 
|  provide  means  for  bracing  the  sides  In  case 
j  of  necessity.  The  work  was  laid  out  by  the 
engineer,  and  its  execution  was  under  the 
;  direction  of  John  Molampby,  superintend- 
ent of  labor.  A  considerable  amount  of 
work  bad  been  done  on  the  southern  and 
eastern  sides,  and  perhaps  some,  but  not 
much,  on  the  northern  and  western.  The 
work  was  being  prosecuted  at  night  as  well 
as  by  day.  The  deceased  was  engaged  on 
the  night  gang,  and  had  been  at  work  three 
or  four  nights.  He  was  not  an  ordinary  la- 
borer, but  was  so  employed  In  absence  of 
work  at  his  usual  employment.  A  great 
many  excavations  had  been  made  in  this 
ground,  which  was  the  site  of  the  city  poor 
farm,  which  had  been  purchased  from  the 
city  of  Pittsburg,  some  of  them  to  a  great- 
er depth  than  15  feet.  The  ground  was  gen- 
erally clay  or  shale,  with  a  layer  of  sand 
at  the  depth  of  about  11  feet.  It  was  gen- 
erally found  necessary  to  shore  the  sides  of 
the  cut,  and  brace  them  upon  reaching  the 
sand,  and  In  some  instances  before  doing  so. 
An  ample  supply  of  plank  and  braces  was 
provided  and  on  the  ground,  ready  for  use 
when  necessary.  Carpenters  were  within 
call,  charged  with  the  duty  of  putting  the 
braces  in  place.  Each  gang  of  men  was  in 
charge  of  a  foreman,  who  superintended 
the  work.  They  were  Instructed  to  call  on 
Mr.  Molamphy  or  the  carpenters  whenever 
bracing  was  needed,  in  daytime  or  at  night. 
When  the  day  turn  went  off  duty  on  the 
day  of  the  accident,  about  6  o'clock,  the  east- 
ern trench  was  about  6  or  7  feet  deep. 
About  this  time  Mr.  Molampby  and  the  boss 
carpenter  were  there,  aud  decided  that  It 
was  not  necessary  to  brace  at  that  time. 
The  night  gang  went  to  work,  and  about  11 
o'clock  they  had  reached  a  depth  of  10  or  11 
feet  in  the  eastern  trench,  when  a  portion  of 
the  inner  wall  fell,  resulting  In  the  death 
of  Durst  and  the  serious  Injury  of  another 
workman.  It  did  not  clearly  appear  wheth- 
er or  not  they  had  at  that  ttme  reached  the 
sand,  though  it  is  possible  they  bad  not.  It 
was  further  shown  that  there  was  a  consid- 
erable number  of  sewers  and  pipes  In  this 
ground,  Which  had  been  used  for  the  poor- 
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UBe.  The  engineer  of  the  defendant  com- 
ny  had  procured  a  diagram  showing  the 
atlon  of  these  pipes,  but  It  did  not  appear 
aether  he  Lad  shown  It  to  any  other  offl- 
il.  They,  however,  knew  that  these  pipes 
?re  there,  bavlng  encountered  them  in  oth- 
exeavations,  and  Mr.  Molampby  bad  glv- 
lustructlonB  to  the  foreman  that  no  pipe 
ik'h  might  be  discovered  should  be  cut 
itil  It  had  been  examined  specially  with 
Terence  to  its  use.  During  the  afternoon 
October  IS,  1883,  a  pipe  sewer  was  dis- 
vered  crossing  the  southern  trench,  and 
nning  north  and  south  through  the  core 
rnllel  with  the  eastern  trench,  and  about 
Inches  to  2  feet  from  the  side  of  the  cut, 
d  about  6  or  7  feet  below  the  surface, 
'ter  the  embankment  had  fallen  away,  this 
pe  was  exposed.  This  was  known  to  the 
reman  of  the  day  gang,  but  he  did  not  in- 
rm  Mr.  Molampby  of  the  fact.  It  further 
peared  that  the  ground  in  this  trench  was 
rd  clay  or  shale.  This,  we  think,  is  a  full 
>d  fair  statement  of  the  case  as  shown  by 
e  testimony.  There  was  no  evidence  as  to 
i.v  difficulty  caused  by  sewers  in  other  ex- 
vations,  nor  that  by  the  nature  of  the 
ound  there  was  any  apparent  danger  from 
e  proximity  of  this  sewer  to  the  cut,  nor 
,y  indication  of  danger  from  any  source 
Men  would  have  been  discovered  by  prop- 
care,  so  that  plaintiff's  case  depended 
iely  on  the  fact  that  the  sewer  was  close 
the  cut,  that  the  defendants  knew  or 
ould  have  known  that  it  was  there,  and 
ould  have  provided  against  It.  Upon  mo- 
rn a  compulsory  nonsuit  was  granted.  Up- 
i  motion  to  take  off  nonsuit  counsel  for 
aintiff  have  furnished  us  with  an  admlr- 
ile  brief  referring  to  all  the  important  cases 
ion  this  subject,  but,  after  a  full  conslder- 
ion  of  these  cases  and  the  able  argument 
counsel,  we  are  of  the  opinion  that  the 
urt  did  not  err  in  entering  the  nonsuit 
"The  principles  of  the  law  governing  such 
ses  are  well  established.  The  difficulty 
ises  in  their  application  to  particular  cas- 
.  An  employe  assumes  all  the  ordinary 
ike  of  the  business  in  which  he  may  be 
nployed.  This  includes  accidents  caused 
r  the  negligence  of  coemployfie.  But  the 
aster  owes  certain  duties  to  the  employe, 
id  among  these  is  to  furnish  a  reasonably 
,fe  place  to  work,  and  to  notify  the  em- 
oy£  of  any  latent  danger  of  which  the  em- 
oyer  has  knowledge,  or  with  reasonable 
ire  would  know.  These  duties  cannot  be 
roided.  If  the  master  intrusts  them  to  an- 
her,  the  latter  becomes  a  vice  principal, 
id  the  master  is  liable  for  any  neglect  by 
m  in  performance  of  the  duties  imposed 
f  law  upon  the  principal.  It  does  not  mat- 
r  how  many  intermediates  there  may  be, 
le  person  to  whom  the  duty  is  committed 
such  vice  principal.  In  this  case  the  duty 
as  intrusted  to  John  Molampby,  superin- 
'ndent  of  labor,  who  had  charge  of  all  ex- 
ivatlons.     The  company  was  therefore  re- 


sponsible for  any  neglect  by  him  to  perform 
the  duty  Imposed  by  law  upon  them.  It  Is 
contended  that  Patterson  nnd  McMillan,  who 
were  foremen  of  the  gangs  engaged  at  this 
work,  were  charged  with  the  duty  of  pro- 
tecting it  in  absence  of  Molampby,  and  were 
therefore  vice  principals  for  the  time  being. 
We  do  not  so  understand  it.  They  were 
mere  foremen  in  charge  of  the  men,  super- 
vising and  directing  their  labor.  Under  all 
the  cases  they  were  coemployes  with  the 
men  under  their  charge.  Railroad  Co.  v. 
Bell,  112  Pa.  St.  400,  4  Atl.  50;  Reese  v.  Bid- 
die,  112  Pa.  St.  72,  3  Atl.  813,  and  cases  there 
cited.  We  do  not  understand  that  Molam- 
pby turned  over  any  of  his  duties  to  them, 
but  merely  instructed  them,  in  cases  of  ne- 
cessity, to  call  him  or  the  carpenter  to  pro- 
vide against  danger.  There  was  no  evi- 
dence to  show  contributory  negligence  on 
part  of  deceased.  The  only  question,  there- 
fore, is  whether  there  was  evidence  of  neg- 
lect on  part  of  Molamphy  to  perform  any  of 
the  duties  Imposed  by  law  upon  the  defend- 
ants. The  duty  which  it  is  alleged  was  neg- 
lected is  that  of  furnishing  a  reasonably  safe 
place  to  work.  It  will  be  observed  that  the 
place  as  it  stood  when  the  work  commenced 
was  perfectly  safe.  The  danger  could  only 
arise  as  the  work  progressed,  and  be  caused 
by  the  work  done.  In  such  a  case  we  do  not 
think  it  Is  the  duty  of  the  employer  to 
stand  by  during  the  progress  of  the  work  to 
see  when  a  danger  arises.  It  Is  sufficient  if 
he  provides  against  such  dangers  as  may 
possibly  or  probably  arise,  and  gives  the 
workmen  the  means  of  protecting  them- 
selves. They  should  look  out  for  such  dan- 
gers, and  use  the  means  provided:  McKin- 
zie  v.  Philadelphia,  46  Leg.  Int  506;  Coke 
Co.  v.  McEnery,  91  Pa.  St.  185;  Walton  v. 
Hotel  Co..  160  Pa.  St.  5,  28  Atl.  438.  In  this 
case  the  defendants  had  furnished  all  the 
materials  for  shoring,  and  competent  work- 
men to  put  it  in  place,  and  foremen  who 
were  Instructed  to  call  upon  the  superin- 
tendent or  carpenters  whenever  any  danger 
appeared.  But  It  is  said  that  the  accident 
in  this  case  occurred  because  of  the  proximi- 
ty of  a  sewer  to  the  place  of  working;  that 
this  was  known  to  the  company,  or  ought  to 
have  been  known,  before  the  deceased  went 
to  work  that  evening.  That  the  location  of 
the  sewer  and  its  relation  to  this  trench  # 
might  have  been  known  by  using  the  plot  in 
the  possession  of  the  engineer,  and  making 
accurate  surveys  of  the  ground,  is  certain. 
It  is  possible  that  it  might  have  been  known 
from  the  course  of  sewers  struck  in  other 
excavations,  but  It  does  not  appear  to  have 
been  actually  known  to  Mr.  Molamphy,  the 
superintendent.  It  was  known  to  McMillan, 
one  of  the  foremen,  but  he  did  not  tell  Mr. 
Molamphy.  But  with  all  this  plaintiff's  case 
falls  In  proof  that  a  failure  to  ascertain  the 
exact  location  of  this  sewer,  and  to  know 
that  it  had  been  struck  that  afternoon,  was 
negligence  of  duty  on  part  of  the  company. 
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There  is  no  evidence  that  the  existence  of 
-sewers  in  the  ground  was  in  itself  an  ele- 
ment of  danger  and  rendered  excavations 
unsafe.  That  would  depend  on  the  size 
•and  character  of  the  sewer  and  nature  of 
the  ground.  The  evidence  does  not  show 
that  the  accident  was  caused  by  the  pres- 
•ence  of  the  sewer.  There  was  no  evidence 
■that  there  was  any  Indication  of  weakness 
before  the  accident  happened;  presumably 
-there  was  not,  or  the  foreman  would  have 
-ordered  the  shoring.  There  was  no  evidence 
•of  the  condition  of  the  ground  afterwards,— 
whether  it  fell  from  the  top  only  or  from 
.under  the  sewer  as  well.  So  that  the  fact 
-that  the  accident  was  caused  by  the  sewer 
would  only  be  an  inference  from  the  fact 
■that  after  the  fall  it  was  exposed;  in  other 
words,  it  would  be  to  Infer  negligence  from 
the  happening  of  the  accident  merely.  Heat- 
ing Co.  v.  Rohan,  118  Pa.  St.  223,  11  Atl.  789; 
Railroad  Co.  v.  Hughes,  119  Pa.  St.  301,  13 
Atl.  286.  But  an  employer  Is  not  an  insur- 
er. In  such  a  case  he  is  only  bound  to  rea- 
sonable care.  He  is  not  bound  to  provide 
■against  danger  that  an  ordinarily  prudent 
man  would  not  anticipate.  To  hold  defend- 
ants responsible,  the  evidence  should  show 
that  the  sewers  presented  a  dangerous  ob- 
struction to  excavation,  and  that  any  ordi- 
narily skilled  and  prudent  man  would  have 
•known  It.  As  before  said,  this  would  de- 
pend on  the  size  and  character  of  the  sewer, 
and  the  nature  of  the  ground,  and  could 
only  be  ascertained  in  the  progress  of  the 
work.  There  was  no  evidence  In  the  case 
upon  this  subject,  and  the  testimony  as  to 
the  nature  of  the  ground  would  tend  to  show 
that  no  such  danger  would  be  apprehended. 
:So  that,  in  order  to  convict  defendants  of 
.negligence,  it  would  be  necessary  to  infer 
from  the  mere  happening  of  the  accident 
that  it  was  caused  by  the  sewer,  and  that 
the  danger  was  apparent,  and  was  known,  or 
ahould  have  been  known,  to  the  defendants. 
Unless  this  last  fact  is  found,  then  the  duty 
■of  notification  would  not  arise.  Defendants, 
■of  course,  could  not  be  required  to  notify 
an  employ*  of  a  danger  they  did  not  appre- 
hend or  have  reason  to  apprehend.  But, 
aside  from  this,  we  do  not  think  it  is  incum- 
bent on  an  employer  to  see  every  person  em- 
ployed. When  men  are  employed  in  gangs, 
it  ought  to  be  sufficient  to  notify  their  fore- 
man. The  foreman  knew  as  much  of  these 
-sewers  as  the  defendants,  and  McMillan 
knew  of  this  one." 

L.  L.  Davis  and  D.  R.  Jones,  for  appellant. 
Knox  &  Reed,  Gibson  D.  Packer,  and  Edwin 
\V.  Smith,  for  appellee. 

PEK  CURIAM.  The  opinion  of  «the  learn- 
ed court  below  on  the  motion  to  take  off  the 
nonsuit  is  so  full,  dear,  and  convincing  that 
for  the  reasons  there  stated,  and  upon  the 
authorities  cited,  we  affirm  the  judgment  in 
this  case. 


SNODGRASS    v.   CARNEGIE  STEEL   CO. 

(Supreme  Court  of  Pennsylvania.     Jan.  13, 

1896.) 

Injuries  to  Employs  —  Boii.br  Explosion  —  ts- 

OOMPBTBKT  SbBVANT—  BviDBSCB. 

1.  An  employe  injured  by  an  explosion  of  a 
boiler  cannot  recover  without  showing  by  af- 
firmative testimony  that  the  explosion  was  one 
for  which  the  defendant  was  liable. 

2.  Evidence  that  plaintiff  told  one  of  de- 
fendant's officers  that  the  man  in  charge  of  the 
boiler  was  incompetent  is  insufficient  to  show 
that  he  was  incompetent,  and  that  he  was  re- 
tained in  defendant's  employ  with  knowledge 
of  his  incompetency. 

3.  Testimony  by  plaintiff  that  he  told  de- 
fendant's manager  that  the  coemploye  was  in- 
competent, when  contradicted  by  the  testimony 
of  the  manager  himself,  will  not  sustain  a  verdict 
for  plaintiff  on  the  £iound  of  defendant's  knowl- 
edge of  such  incompetency. 

Appeal  from  court  of  common  pleas,  Al- 
legheny county;  Magee,  Judge. 

Action  by  John  Snodgrass  against  the 
Carnegie  Steel  Company.  From  a  judgment 
for  plaintiff,  defendant  appeals.    Reversed. 

Knox  &  Reed,  Gibson  D.  Packer,  and  Ed- 
win W.  Smith,  for  appellant.  Thomas  M. 
Marshall  and  Rody  P.  Marshall,  for  appellee. 

GREEN,  J.  The  solitary  ground  upon  which 
it  is  claimed  that  the  defendant  was  liable  in 
damages  for  the  plaintiff's  injury  is  that  the 
defendant  was  guilty  of  negligence  in  em- 
ploying a  fellow  servant  by  whose  negligence 
the  injury  was  occasioned.  This  makes  it 
necessary  to  Inquire,  for  a  moment,  what  is 
the  law  in  regard  to  this  kind  of  liability. 
The  role  of  law  on  that  subject  is  very  clear, 
and  altogether  unquestioned.  It  la  thus  ex- 
pressed in  the  case  of  Frasier  t.  Railroad 
Co.,  38  Pa.  St.  104:  "The  fundamental  aver- 
ment here  is  that  it  was  because  of  the  care- 
lessness of  the  conductor  that  the  brakeman 
was  injured,  and,  in  order  to  show  that  the 
company  was  responsible  for  this.  It  is 
averred  that  they  were  in  fault  in  knowingly 
or  negligently  employing  a  careless  conductor. 

*  *  .*  The  question  of  character  thus  be- 
came an  important  one,  and  we  are  con- 
strained to  say  that  It  was  tried  on  Improper 
evidence.  Character  for  care,  skill,  and  truth, 
of  witnesses,  parties,  or  others,  must,  all  alike, 
be  proved  by  evidence  of  general  reputation, 
and  not  by  special  acts.  The  reasons  for 
this  have  been  so  often  given  that  we  need 
not  repeat  them.  1  Greenl.  Ev.  H  461-469: 
Elliott  v.  Boyles,  31  Pa.  St.  67.  Character 
grows  out  of  special  acts,  but  is  not  proved 
by  them.  Indeed,  special  acts  do  very  often 
indicate  frailties  or  vices  that  are  altogether 
contrary  to  the  character  actually  established. 

•  •  *  Besides  this,  ordinary  care  Implies 
occasional  acts  of  carelessness,  for  all  men 
are  fallible  in  this  respect,  and  the  law  de- 
mands only  the  ordinary."  In  Oil  Co.  t.  Oil- 
son,  63  Pa.  St.  146,  Bharswood,  J.,  delivering 
the  opinion,  says:  "There  is  no  difference 
between  liability  to  a  stranger  and  to  a 
servant  for  a  man's  own  negligence  or  want 
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of  skill,  though  a  master  is  not  responsible 
for  an  Injury  to  a  servant  by  the  negligence 
of  a  fellow  servant,  unless  he  has  failed  in 
ordinary  care  in  the  employment  of  tbe  cul- 
pable party,"— citing  a  number  of  author- 
ities. In  Coke  Co.  v.  McKnery.  91  Pa.  St.  185, 
Mr.  Justice  Paxson,  delivering  the  opinion, 
said:  "Tbe  deceased  having  lost  his  life  by 
the  giving  way  of  defendant's  bridge,  over 
which  he  was  passing  at  the  time  with  a 
mule  team,  it  was  a  necessary  part  of  tbe 
plaintiff's  case  to  show  that  the  bridge  bad 
not  been  properly  constructed.  The  defense 
was  that  the  defendant  had  not  exercised  or- 
dinary skill  and  care  In  the  selection  of  em- 
ployes to  construct  it  The  defense  is  ample, 
if  made  out.  •  *  •  The  defendant  showed, 
and  it  was  not  disputed,  that  it  employed 
Henry  WLUard  to  construct  this  bridge,  and 
that  he  was  a  carpenter  and  bridge  builder 
of  experience.  It  is  not  enough  for  the  plain- 
tiff to  show  that  his  work  was  unsklllfully 
done,  or  that  he  was  incompetent.  It. must 
appear  that  the  defendant  was  guilty  of  neg- 
ligence In  selecting  him,— that  It  either  knew 
he  was  incompetent,  or,  with  proper .  dili- 
gence, might  or  ought  to  have  known  it  The 
law  presumes  it  exercised  ordinary  care  and 
skill  in  making  the  selection.  The  defend- 
ant is  as  much  entitled  to  this  presumption 
as  the  plaintiff  is  to  the  presumption  that  the 
deceased  exercised  ordinary  care  in  crossing 
the  bridge.  It  will  not  do  to  have  all  the  pre- 
sumptions on  one  Bide  It  follows  that  the 
burden  of  proof  of  showingthat  the  defendant 
did  not  exercise  ordinary  care  and  skill  in  the 
employment  of  Mr.  Wills  rd  rests  upon  those 
who  assert  it"— citing  many  cases.  It  is  un- 
necessary to  extend  the  citations.  The  law 
as  above  stated  is  unquestioned. 

It  is  only  necessary,  now,  to  recur  to  the 
testimony,  In  order  to  determine  whether  It 
conforms  with  the  requirements  established 
by  the  foregoing  decisions.  Tbe  writer  has 
read  the  whole  of  the  testimony  delivered 
on  tbe  trial  with  the  utmost  care,  and  Is 
obliged  to  say  that  it  utterly  falls  to  estab- 
lish a  single  condition  of  liability  in  this 
class  of  cases.  There  Is  absolutely  no  evi- 
dence in  the  cause  that  tbe  defendant  em- 
ployed an  Incompetent  person,  whose  negli- 
gence caused  the  plaintiffs  injury,  either 
knowing,  or  having  any  reason  to  know,  the 
fnct  of  bis  incompetency.  The  theory  of  the 
plaintiff's  case  is  that  he  was  injured  by  es- 
caping steam  from  a  boiler  in  the  defend- 
ant's works  which  exploded,  and  that  the 
explosion  was  the  result  of  the  negligence 
of  one  Snyder,  who  was  a  fellow  servant 
with  the  plaintiff  in  attending  the  boilers  in 
the  boiler  house  of  the  defendant.  They 
were  both  engaged  In  the  same  service,  12 
hours  each  out  of  the  24,  and  the  particu- 
lar service  was  keeping  the  boilers  properly 
supplied  with  water  at  all  times.  The  ex- 
plosion took  place  about  1  o'clock  in  the  day. 
white  Snyder  was  on  duty;  Snodgrass,  the 
plaintiff,  having  gone  off  at  12  o'clock,  one 
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hour  befdre.  In  order  that  the  plaintiff 
might  recover  against  this  defendant,  he 
was  bound  to  show,  by  affirmative  testimo- 
ny, (1)  that  the  explosion  was  the  result  of 
some  negligent  act  or  omission  of  the  fel- 
low servant,  Snyder;  (2)  that  Snyder  was  an 
incompetent  servant  for  the  duty  he  had  to 
perform;  and  (3)  that  the  fact  of  his  incom- 
petency was  known  to  the  defendant  when 
he  was  employed,  by  means  of  his  having  a 
reputation  for  incompetency,  or  by  acquiring 
a  knowledge  of  it  during  his  employment, 
and  before  the  accident  The  first  difficulty 
with  the  plaintiff's  case  is  that  he  entirely 
falls  to  prove  that  the .  explosion  was  the 
result  of  any  negligent  act  or  omission  of 
the  fellow  servant  Snyder.  At  the  end  of 
the  plaintiff's  testimony  there  was  no  evi- 
dence to  prove  what  was  the  cause  of  the 
explosion.  The  plaintiff  did  not  give,  or  at- 
tempt to  give,  any  evidence  on  that  subject. 
The  fact  of  the  explosion  was  proved,  and 
the  injury  to  the  plaintiff;  but  no  witness 
was  examined,  and  no  testimony  was  given, 
or  offered,  to  show  the  cause  of  the  explo- 
sion. Of  course,  boiler  explosions  may  occur 
from  different  causes.  Defective  material, 
overbuming  weak  parts  of  the  boiler,  so  as 
to  cause  attenuation  of  the  plates,  overheat- 
ing by  the  person  in  attendance  before  the 
fellow  servant  went  on  duty,  an  insufficient 
supply  of  water  to  the  proper  elevation  In- 
dicated by  the  gauge  cocks,  and  a  sudden 
inpouring  of  cold  water  on  the  heated  plates, 
—all  of  these  were  testified  to  as  causes 
which  migbt  produce  explosions.  But  out 
of  them  all,  there  was  only  one  for  which 
the  fellow  servant  In  charge  at  the  time  of 
the  explosion  would  be  responsible,  and  that 
is  the  omission  to  maintain  a  proper  eleva- 
tion in  the  boilers.  On  that  subject  there 
was  not  a  particle  of  testimony  In  tbe  cause. 
The  only  witness  who  was  examined  on  the 
subject  of  the  cause  of  the  explosion,  was 
W.  F.  Bailey,  the  man  who  had  charge  of 
this  .part  of  the  work.  He  was  asked,  on 
cross-examination,  what  caused  the  boiler 
to  explode,  and  replied  that  there  were  dif- 
ferent causes  that  might  have  occurred,  ex- 
plaining them.  He  added:  "Well,  I  am  un- 
der the  impression  we  were  short  of  water 
In  the  boilers.  Still,  as  I  say,  that  sheet 
might  have  been  heated  on  the  turn  before 
this  man  came  on,  and  the  great  heat  that 
was  in  there,  and  the  pressure  of  steam  still 
in  that  boiler,  would  draw  that  sheet  until 
it  would  stand  no  longer,  and  get  very  thin, 
and  then,  if  they  got  a  little  more  pressure 
on  tbe  boiler  than  what  there  had  been  be- 
fore that,  it  might  have  let  go."  He  was 
asked:  "Q.  In  your  opinion,  it  was  the  want 
of  water  that  caused  that  boiler  to  blow  up? 
A.  I  won't  say  positively.  There  was  at  one 
time,  but  I  wouldn't  say  it  was  at  the  time 
it  let  go.  There  was  a  great  deal  of  water 
came  out  of  it  at  the  time  It  let  go."  After 
saying  that  the  flues  were  not  collapsed,  and 
that  not  a  rivet  was  put  in  them  when  the 
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boiler  was  repaired,  he  was  asked:  "Q.  You 
don't  know  what  caused  that  boiler  to  ex- 
plode? A.  No,  sir;  not  positively."  There 
was  no  other  testimony  than  that  of  this  wit- 
ness on  this  subject,  and  the  substance  of 
his  testimony  was  that  there  were  different 
causes  that  might  have  produced  the  explo- 
sion, and  he  did  not  know  bow  it  was  pro- 
duced. When  it  Is  considered  that  there  can 
be  no  recovery  unless  the  plaintiff  proves, 
by  affirmative  testimony,  that  the  cause  of 
the  explosion  was  one  for  which  the  defend- 
ant was  liable,  and  he  simply  proves  that 
the  cause  was  unknown,  his  proof  is  radical-  ! 
ly  defective,  and  he  cannot  recover  for  that  J 
reason.  The  Jury  could  only  reach  a  ver- 
dict by  conjecture,  without  proof;  and  this, 
as  we  have  many  times  said,  is  insufficient. 
But,  in  the  next  place,  there  was  not  a  par- 
ticle of  proof  in  the  cause  that  the  defendant 
employed  the  fellow  servant  knowing  that  he 
was  Incompetent,  and  there  was  no  proof  that 
he  had  the  reputation  of  being  incompetent. 
Not  a  word  of  testimony  was  given  or  offered 
on  this  most  vital  subject.  Not  a  witness  tes- 
tified that  he  had  such  a  reputation.  One 
witness,  Bebout,  said  he  had  known  him  for 
several  years  before  the  accident,  and  that  he 
knew  him  as  being  engaged  In  other  pursuits 
at  different  times;  but  not  a  word  did  he  say 
touching  his  reputation  as  a  workman  or  as 
a  boiler  tender.  There  was  a  total  failure  of 
proof  that  the  man  had  any  reputation  as  an 
incompetent  workman  where  he  was  employ- 
ed. But  there  was  affirmative  proof  by  the 
defendant's  witness  Bailey  that  when  Snyder 
came  there  he  was  recommended  as  an  en- 
gineer; that  he  took  him  around  the  boilers. 
and  explained  to  him  what  he  was  to  do;  that 
he  was  intelligent,  and  understood  at  once 
what  he  was  to  do,  and  took  it  up  immediate- 
ly; that  he  regarded  him  as  an  entirely  com- 
petent workman,  and  never  had  any  occa- 
sion to  think  otherwise.  In  the  absence  of 
any  proof  of  bad  reputation  as  a  workman, 
the  plaintiff  undertook  to  prove  bis  incom- 
petency, and  the  defendant's  knowledge  of  it, 
by  testifying  that,  on  two  or  three  occasions, 
he  told  Bailey  that  Snyder  was  not  a  fit  per- 
son to  tend  the  boilers.  His  testimony  was 
that,  on  August  23d,  "I  told  him  [Bailey]  that 
that  man  was  not  capable  of  handling  them 
boilers,  and  he  said  he  knowed  he  wasn't; 
and  he  says,  *I>o  the  best  you  can  for  a  few 
days.'  "  He  said  he  again  complained  on  the 
following  Saturday,  the  27th,  that  Snyder 
"came  in  the  boiler  house  and  put  a  monkey 
wrench  onto  one  of  the  feed  valves,  and  gave 
it  a  twist,  and  broke  it,  and  let  the  hot  water 
run  out.  Q.  What  did  you  do?  A.  I  ran 
after  Bailey,  and  I  couldn't  find  him,  and  so 
I  got  the  pipe  fitters,  and  put  another  valve 
in.  Q.  Did  you  say  anything  to  Mr.  Bailey 
at  that  time?  A.  After  we  got  the  steam 
started,  I  says,  'You  didn't  get  a  man  in  Sny- 
der's place;  now  you  can  get  one  In  mine.' 
And  he  says,  'No:  you  stay  where  you  are.  and 
I'll  get  you  a   man   right  a.vay.'     Q.  What 


else?  A.  He  said  Snyder  was  all  right.  There 
was  no  danger  of  burning  or  doing  any  harm 
to  the  boilers,— to  just  watch  him."  On  one 
other  occasion,  soon  after  Snyder  came,  the 
plaintiff  says,  "I  told  him  [Bailey]  there  was 
too  many  boilers  for  the  man  to  handle,— 
that  he  was  not  competent" 

There  are  three  radical  defects  In  this  tes- 
timony to  make  out  the  essential  requirement 
of  the  plaintiff's  case:  (1)  It  is  the  mere  dec- 
laration of  the  plaintiff  that  he  told  Bailey 
that  Snyder  was  incompetent,  without  any 
statement  as  to  how  or  why  he  was  incom- 
petent. (2)  It  contains  no  proof  of  any  ac- 
tual incompetency.  (3)  The  declarations  are 
absolutely  denied  by  Bailey,  who  Is  a  disin- 
terested witness.  As  to  the  first,  it  will  be 
observed  that  the  witness  simply  says  he 
told  Bailey  that  Snyder  was  incompetent,  but 
gave  no  reason  for  saying  so,  and  gave  no 
particulars  in  support  of  his  statement.  He 
did  not  say,  but  implied,  on  the  last  occasion 
mentioned,  that  he  was  incompetent  to  handle 
so  many  boilers,  which  would  be  his  opinion 
only  as  to  Snyder's  physical  competency.  On 
the  occasion  of  Snyder's  breaking  one  of  the 
feed  valves  with  a  wrench,  it  did  not  follow 
that  he  was  in  the  least  degree  incompetent, 
as  the  valve  might  have  broken  from  inher- 
ent weakness,  and  there  was  no  explanation. 
On  the  other  occasion,  he  morely  said  Snyder 
was  incapable  of  handling  the  boilers.  Bear- 
ing in  mind,  now,  that  the  undertaking  of  the 
plaintiff  Is  to  prove  the  knowledge  by  the  de- 
fendant of  Snyder's  actual  incompetency,  and 
retaining  him  in  its  employment  after  such 
knowledge,  it  will  be  seen  at  a  glance  how 
entirely  inadequate  the  foregoing  proof  is  to 
that  exigency.  The  plaintiff  does  not  claim 
that  he  Informed  Bailey  of  any  actual  facts 
showing  real  incompetency,  and  therefore  it 
could  not  have  any  knowledge  on  that  sul»- 
ject  The  plaintiff's  declaration  might  be 
true,  or  it  might  not,  but  it  did  not  impart 
the  least  Information  of  any  actuaf  incom- 
petency, and  therefore  it  cannot  be  said  that 
the  defendant  had  any  such  knowledge.  Nor 
is  a  jury  iu  any  better  situation  as  to  this  es- 
sential fact.  How  can  they  find,  upon  such 
testimony,  that  the  defendant  had  any  knowl- 
edge of  any  actual  incompetency  of  Snyder's? 
It  is  impossible,  because  the  jury  do  net 
know,  themselves,  whether  such  was  the  fact. 
In  the  next  place,  not  a  particle  of  proof  of 
actual  incompetency  was  given  in  evidence 
The  plaintiff  did  not  pretend  to  say  that  Sny- 
der had  done  any  acts  which  were  careless  or 
negligent;  as,  for  Instance,  that  he  had  al- 
lowed the  water  in  the  boilers  to  get  too  low. 
There  Is  not  a  fragment  of  testimony  in  the 
whole  cause  showing  that  or  any  other  act  of 
incapacity  or  negligence.  How,  then,  could 
the  defendant  have  knowledge  of  any  actual 
Incapacity  or  negligence  on  the  part  of  Sny- 
der, and  thereby  become  chargeable  with  the 
consequences  of  such  knowledge?  The  liabil- 
ity of  the  defendant  does  not  arise  upon  the 
mere  declaration  of  some  witness  of  the  fact 
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of  Incompetency  of  Its  agent,  but  upon  proof 
of  the  fact  of  actual  incompetency  Imparted 
to  it,  and  of  that  there  is  not  a  particle  of 
proof  in  this  case.  But,  in  the  third  place, 
the  declarations,  snch  as  they  were,  are  de- 
nied absolutely,  emphatically,  and  positively 
by  Bailey;  and  the  case  stands  upon  the  tes- 
timony of  the  plaintiff,  a  most  deeply  Interest- 
ed witness  in  his  own  favor,  and  the  entirely 
disinterested  testimony  of  Bailey  in  flat  con- 
tradiction. It  is  not  enough  to  reply  that  the 
jury  Is  the  judge  of  the  credibility  of  wit- 
nesses. The  case  involves  a  peculiar  phnse 
of  liability,  depending  upon  the  knowledge  by 
the  defendant  of  a  certain  fact.  Considering 
that  there  is  no  proof  of  the  fact  in  question, 
and  that  there  Is  no  evidence  in  support  of 
the  charge  of  knowledge  by  the  defendant, 
except  the  interested  declaration  of  the  plain- 
tiff himself,  against  the  disinterested  denial 
of  the  declaration  by  the  person  to  whom  it 
was  alleged  to  be  made,  the  case  presents 
nothing  more  than  a  mere  scintilla  of  proof 
entirely  insufficient  to  sustain  a  verdict. 

But,  to  cap  the  climax  of  the  Insufficiency 
of  proof,  It  was  not  proved  that  the  explosion 
of  the  boiler  was  the  result  of  any  negligent 
act  or  omission  of  the  fellow  servant;  and 
nothing  but  a  tissue  of  conjectures,  without 
any  proof  of  actual  facts  to  support  them, 
could  enable  a  jury  to  find  a  verdict  for  the 
plaintiff.  But  lawful  verdicts  cannot  be  ren- 
dered upon  such  principles.  We  are  clearly 
of  opinion  that  the  evidence  is  entirely  insuffi- 
cient to  justify  a  verdict  for  the  plaintiff,  and 
therefore  sustain  the  fourth,  fifth,  and  sixth 
assignments  of  error.  It  is  not  necessary  to 
consider  the  other  assignments.  Judgment 
reversed. 


SCHWAN  et  al.  v.  KELLY  et  al. 

(Supreme  Court  of  Pennsylvania.     Jan.   6, 

1806.) 
Rss  Judicata— Iuextitt  or  Sdbject-Matteb. 

Where  vendees  of  land,  claiming  the  right 
to  rescind  for  fraud,  tender  a  deed  of  reconvey- 
ance, and  demand  the  repayment  of  the  part  of 
the  purchase  money  paid,  and  the  vendors  deny 
the  right  ro  rescind,  and  then  foreclose  a  mort- 
gage given  them  by  the  vendees  for  the  balance 
of  the  price,  the  judgment  in  the  proceeding  on 
the  mortgage  is  not  a  bar  to  a  bill  subsequently 
filed  by  the  vendees  to  rescind  the  contract  and 
to  obtain  the  return  of  the  purchase  money. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county. 

BUI  by  Charles  Schwan  and  others  against 
Jos?ph  M.  Kelly  and  others.  From  a  de- 
cree for  defendants,  plaintiffs  appeal.  Re- 
versed. 

James  8.  Toung.  8.  U.  Trent,  A.  Leo.  Well, 
and  C.  M.  Thorp,  for  appellants.  Knox  & 
Heed  and  William  F.  &  Charles  8.  Wise,  for 
appellees. 

FELL,  J.  The  vendees  In  a  contract  for 
the  purchase  of  land,  claiming  the  right  to 


rescind  on  the  ground  of  fraud,  tendered  a 
deed  of  reconveyance,  and  demanded  the  re- 
payment of  the  part  of  the  purchase  money 
which  they  had  paid.  The  right  was  denied 
by  the  vendors,  who  then  caused  a  scire 
facias  to  issue  on  the  mortgage  which  had 
been  given  them  by  the  vendees  for  the  un- 
paid balance  of  the  purchase  money.  At  the 
trial  no  defense  was  interposed,  and  under 
the  judgment  obtained  the  property  was  sold 
by  the  sheriff,  and  purchased  by  the  plain- 
tiffs In  that  action.  A  bill  subsequently 
filed  by  the  vendees  to  rescind  the  contract, 
and  to  require  the  return  of  the  purchase 
money,  was  dismissed  by  the  court  of  com- 
mon pleas  on  the  ground  that  the  judgment 
on  the  scire  facias  was  an  adjudication  of 
all  matters  set  up  by  the  bill,  and  a  bar  to 
the  proceedings.  The  rule  that  what  has 
been  judicially  determined  shall  not  again 
be  made  the  subject  of  controversy  extends 
to  every  question  In  the  proceedings  which 
was  legally  cognizable,  and  applies  where  a 
party  has  neglected  the  opportunity  of  trial, 
or  has  failed  to  present  bis  cause  or  defense, 
in  whole  or  In  part,  under  the  mistaken  be- 
lief that  the  matter  would  remain  open,  and 
could  be  made  the  subject  of  another  pro- 
ceeding. A  verdict  and  judgment  in  a  suit 
on  a  mortgage  establish  the  fact  that  the 
debt  is  due,  and  preclude  the  defendant  from 
setting  up  fraud  as  a  defense  ih  an  action  on 
I  the  bond,  and  are  conclusive  on  this  ground 
I  In  an  action  of  ejectment  for  the  land  sold 
,  under  the  judgment  (Lewis  v.  Nenzel,  38  Pa. 
I  St..  222),  as  are  a  former  verdict  and  Judg- 
:  ment  for  plaintiff  in  replevin  on  an  issue  of 
:  rent  In  arrears  conclusive  in  a  subsequent 
action  In  assumpsit  for  the  same  rent  (Cist 
v.  Zelgler,  16  Serg.  &  R.  282).  So  will  the 
fnilure  of  an  action  to  recover  for  the  aon- 
delivery  of  goods  purchased  estop  the  de- 
fendant In  a  suit  for  the  price  from  denying 
the  delivery.  White  v.  Reynolds,  3  Pen.  & 
W.  97.  So,  also,  a  judgment  recovered 
against  a  physician  for  malpractice  is  a  bar 
to  a  subsequent  action  by  him  for  services 
in  the  course  of  which  the  malpractice  oc- 
curred. Edwards  v.  Stewart,  15  Barb.  67. 
The  same  principle  controlled  the  decisions 
in  Haneman  v.  Pile,  161  Pa.  St.  500,  29  Atl. 
113;  Bierer  v.  Hurst,  162  Pa.  St.  1,  29  Atl.  98; 
and  Wilson  v.  Buchanan,  170  Pa.  St  14,  32 
Atl.  620,— where  questions  which  had  been 
decided  on  the  merits  at  law  were  presented 
on  the  same  grounds  in  equity.  In  these 
cases,  and  many  others  depending  upon  the 
same  principle,  the  precise  question  had 
either  been  decided  by  a  court  of  competent 
jurisdiction,  or  the  judgment  in  the  first  suit 
had  negatived  by  implication  the  foundation 
of  the  second.  Generally  the  estoppel  ex- 
tends to  any  allegation  which  was  at  issue 
and  determined  in  the  course  of  the  proceed- 
ings which  went  to  establish  or  disprove 
either  the  plaintiffs  case  or  that  set  up  by 
the  defendant.  Stevens  v.  Hughes,  31  Pa. 
St  381;   Beloit  v.  Morgan,  7  Wall.  610.     But 
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«  jndgnMOt  is  not  evidence  of  any  matter  - 
whack  comes  collaterally  into  question,  or 
w*ui*  is  incidental!}  cogniia.  je.  or  wi_:-:-t  1* 
n»&>»  inferred  by  argument  fr^m  it.  Docbess 
•T  Kingston's  Case.  11  State  Tr.  26L  The 
n—  rlinWe  effect  of  a  jc  :>rial  derision  ean- 
mwt  te  extended  by  argt.n.-nt  or  implication 
fee  otatters  not  actually  beard  and  deternvin-  , 
•a.  mar  to  collateral  quest.  »as  which  arise. 
•mt  da  not  become  part  of  the  case.  Hibsb- 
nana  r.  PnHehan.  4  Watts.  133:  Martin  r. 
tiemandt.  IS  Pa.  St.  124;  K*l«ey  t.  Murphy. 
3S  Fa.  St.  7S:  Tarns  t.  Lewis.  4U  Pa.  St.  *.C: 
Sebrirer  t.  Eckvnrod*.  >7  Pa.  St.  3T.3.  Tie 
taetappel  of  a  former  ad;  j>licai> a  ».1J  ext-al 
««4j  a*  far  as  Use  sct.j'-tt-matt^r  of  tie  ««*- 
and  sail  is  *t:bt>ta&tiaJy  the  aaiwr  as  tiat  of 
the  first,  and  maj  be  binding  on  fcrtue  puis;*. 
whale  leaving  others  open  to  tontroretrj. 
Jfenes  to  Doe  t.  Olirer.  2  Smith,  Lead.  Cas. 
7C3.  In  onl«r  to  rer.4*r  a  jcdgavent  effec~usl 
as  a  bar.  it  must  apptnr  tiat  the  cause  of 
action  is  the  sati>e  ia  scbstanoe,  and  can  b* 
anstained  by  the  same  evidence;  and.  as  be- 
tween courts  of  law  and  courts  of  equity,  tie 
vine  does  not  apf  ly  unless  the  Jar-adicti-oe  of 
the  former  is  oroad  enough  to  cover  the 
wlrle  grouad.  nor  wi>-re  •j-aevl'.as  f*T  ;ng 
wurjs  the  exclusive  prorcautr  of  e^i-ty  are 
Involved.  Tie  learned  editors  of  White  A 
Tatar's  Leading  Ca**«  in  Ej---*y.  ia  tie 
aotea  ta  Earl  of  Oxfcrd's  Case,  page  1S72 
»*th  Awl  Ed. .  c-^m  Boy*  t.  orsadj.  Z 
Pat  2i*>.  say:  To  rra->r  -Le  »;;-.i.'a-->j 
of  one  court  osrciw-ve  In  aa>ti*r.  tie  jcrat- 
•dk-t:--a  of  the  forsver  tr.v.cju  attist  be 
broad  eaocza  to  cover  -.it  *r.'.i-  ?T'  ■it.  J.  aat 
leave  no  e*s*a:-ii  pcl-t  eU'/KM4  sad  op*s 
/or  cons.-!«er*t«>&.  iie^-re.  ctco  tlo  a  ie- 
fense  is  *«-z::liy  oga-zs  •.**  iM  in-^rt  isr* 
been  iece.T~.I  ia  a  cocrt  of  ii*.  :t  ^:t  ■».- 
re«ni>:'e  to  cc^ider  wietier  ;t  c-.--„;  ii-* 
b*-^n  tu-^e  fti.y  aid  eflecraally:  aa.i  -f  I: 
e^tAi  aot.  rf.-o-.-rse  rt^j  still  '•>:  tad  to  civ 
eery  fvr  a  iar?*-r  ine-A-cre  of  r>r_ef  t.-j*  tr* 
law  aford*.  Taat  aa  a'-- -.a  Las  been 
brongia  oa  a  c.atract  for  tie  sa>  of  ia^i. 
nad  a  j--ir^---t  rw.rij*: 
*<•«•  an  ia.«t£ -rae&t  of  ti< 
wis  c*.  taer*'-.Te.  »e***«ar-.y  pr-.-:>ir  i  ii 
from  t'.-.z^  a  t-.-  to  tare  tae  a^.-^  *»?  ti* 
jt>Iiii'-t  sttj*-i.  ar»i  tie  aio'.--t.t  ;«  i  :z  <-:i- 
lersf-c  -3r.i^-r  :t  re'^.ir«i.  aai  tr*  nr.  •>  c.a- 
tra<t  set  t----ie  as  fra-i-.>at.  b*<a-_-^-.  ai- 
»'.*i<?si.  tie  fratid  n..r-t  L»-e  }«^*a  j..^r*i-d 
«ar  giTtn  ia  e"r.ieii:-e  as  a  d^rj*  t:  ti*  a^- 
/».=_  it  ».-•-..;  rji^e  «-.y  £*- -a  »-  ar^-«-*T'  tc 
r_*  sr.jtiiti':-  or  t-:_^^i-t  '.-a  •ar_:i  tie 
s-.;t  cis  tTc^rt.  arl  tie  •^•rff^iii.t  w.tjC 
tc  **-£  r^„r:f  j  *iia- 
*  t.  «'ir;z  it.  r;;ra.  a  t>il 
..a  tie  -  -..-.-..I,  .'a  i~.if- 

e  ;--r:  ii.~*-  r_-.  r.-y  of  i*..T«i 

,—  j  -  • 


The  TCrdi=:  on  —  '    ■-■■     «c  : 
deiermmec.  ~tar  . 
be:  h^t 


Ix.  jujrt  in   ■»—»—•  -a 
the  pEyxuen:  ■:  ^w  at 
f-;ed  !?■  tie  . 

by  the  Ml  * 

=:i>ti  -»-JBir  ■"■■        i"  *  3» 

t±ie 


er  t3*  ^iiacnanT*  rttra^aasL  • 
*  a  bar  n  tut  "qra^*  aai 
".•__     TT*  ir»  n;  •niiiu<a  tac 

:tI"t  a^sniasxnr  ~^^  nil  *  ' 
».»■  i-'  ttif  iih  r"-~T-f.  s  tss: 
:•'  w*«"  rum  ifasn  2»r*  tntif 


.r.*t  tr.*  T«rl.  it* 


«-tv.-    ia   B: 
k-*  il-i  lo  «ri.;: .: 
c-iif  at  li-a-  fvr  tr. 

'1   tii  **.L.   ^i    ".  ■  Z.  --T 

n  t  j*  i-  -j->>a  of  ti*  <-;-.n  r:  .*  »>i.i 
test  tie  ie'-t**  -i  inzi  =.:ri.t  iiT»  i»s»a 
rwrfi  to.  y*<:  ;t  «-as  >>t>:~*.t  z.->:  i:>> 
«j-^i:*r  reti^dy.  be'i^**  :t  was  a  jaLrt-tl  t-ae. 


a.--  to  r 


fSr  tt»*  **^-  n*TL  "rr^r^^i  ;r  ax 

er.»i   ^i    ""T    ■-  t*    .■■*—*■-  -.; 
^..  __t-  "  lit  ^»  -r-r-s  Ties  "c  s»  at:  " 

tr*— •  r  nut  n  "" 

4i."rr  *i  itt*«  x  -     *••  f  ~#-    w  *^  ■* 


■r  ^r  r  •ia  ~3M&e!Mt&i  nary  -  ' 


A^ez2  fir-ar  ««r:  nT 
pb»CT  '--ici.— 

A"' 
orrr  K.~  tnciaf  s%nw  v 

iT-«d  ;«rfc»  waudl  he  «■«  si«s^' 
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permitted  to  carry  out  a  certain  contract  with 
defendant.  From  a  Judgment  for  plaintiff  for 
a  nominal  sum,  he  appeals    Affirmed. 

The  charge  of  the  court  (Kennedy,  Judge) 
was  a8  follows: 

"This  action  is  brought  for  the  purpose  of 
recovering,  by  the  plaintiff  from  the  defend- 
ant, profits  which,  be  alleges,  would  have  ac- 
crued to  him  for  certain  work  contracted  to 
have  been  done  by  him  for  the  defendant, 
and  which  be  was  prevented  doing  by  the  de- 
fendant. In  other  words,  he  made  a  contract 
for  the  doing  of  certain  work  for  the  defend- 
ant company  in  connection  with  its  construc- 
tion, namely,  excavating  along  the  line  of  its 
road,  which,  be  claims,  he  was  prevented  from 
doing,  and  which,  If  he  had  been  allowed  to 
do,  be  would  have  realised  profits  from  it, 
and  for  those  profits  he  asks  a  verdict  at  your 
hands.  It  seems  that,  In  the  month  of  March, 
1887,  a  contract  was  entered  into  between 
the  plaintiff  and  the  defendant  company  for 
the  doing  of  certain  work  in  connection  with 
tbe  construction  of  the  defendant  company's 
line  over  on  Che  other  side  of  the  river,  in 
Allegheny,  and  avpart  of  that  work  was  the 
excavation  for  places  to  locate  their  trestles 
which  support  the  track  of  the  defendant 
company.  The  contract  bears  date  tbe  25th 
of  March,  1887.  In  connection  with  that  is 
a  letter,  or  a  proposition,  from  the  plaintiff, 
Mr.  Huckestein,  dated  in  February  preceding. 
This  letter  is  important,  in  that  it  at  least 
bears  uptn  the  construction  of  the  contract. 
As  it  seems  by  the  testimony,  it  was  accepted 
by  the  defendant  company  at  the  time  of  tbe 
execution  of  the  contract,  and  to  reality  be- 
comes a  part  of  the  contract.  On  tbe  same 
day,  a  third  paper  was  executed,— at  least  it 
bears  date  the  same  date,  namely,  the  25th  of 
March,— executed  by  tbe  plaintiff  and  the  de- 
fendant company.  This  contract  provided, 
among  other  things,  for  excavating  for  the 
purpose  of  raising  tbe  trestles  of  the  defend- 
ant company,  on  which  was  laid  its  track,  and 
the  proposition,  to  which  I  have  referred, 
made  by  the  plaintiff  and  the  defendant  com- 
pany, and  dated  In  February,  seems  to  con- 
template that  the  foundation  or  bottom  sill 
of  these  trestles,  shall  be  laid,  either  on  a 
level,  or  the  Same  grade  as  Henderson  street 
adjoining,  or  at  a  rise  of  four  or  fire  feet  to 
the  hundred,— a  foundation  that  would  be 
even,  I  say,  with  the  grade  of  four  or  five 
feet  to  the  hundred,  from  Henderson  street 
back  to  these  foundations.  Now,  it  is  claim- 
ed by  tbe  plaintiff  that,  in  order  to  get  tbe 
foundation  that  is  contemplated  by  these 
agreements,  he  would  have  been  required  to 
excavate  a  large  amount  of  earth  under  the 
tracks,  and  between  these  trestles,  on  which 
he  would  have  realized  the  profit  for  which 
he  brings  suit  here.  He  says  that,  according 
to  tbe  terms  of  tbe  contract,  be  was  allowed 
55  cents  per  cubic  yard  for  all  the  excavation 
done  by  him  under  the  contract,  but  that  he 
was  prevented  by  the  defendant  company 
from  excavating  in  accordance  with  the  con- 


tract, and  thus  deprived  of  these  pronto*. 
When  he  brought  his  suit  he  claimed  that  ft* 
was  prevented  from  excavating  some  18jQQ*> 
yards,  and  that  he  would  have  realised  a 
profit  on  each  of  those  yards  of  35  centn, 
which  amounted  to  $6,800.  Subsequently,  be 
amended  his  statement,  and  showed  that  that 
excavation  would  have  amounted  to  a  larger 
number  of  ya-ds;  and  he  claims  to  have 
shown  here,  by  the  testimony  In  the  case,  that 
it  would  have  amounted  to  a  mucb  larger 
number  of  cubic  yards  than  he  claimed  in  last 
statement  But  he  does  not  claim  any  more 
damages,  but  he  does  claim  that,  if  he  had 
been  allowed  to  excavate,  as  he  contracted  t» 
do  under  the  contract,  he  would  have  made 
the  profits  named  here,  some  $6,300. 

"Now,  the  defense  to  this,— and,  in  referring: 
to  the  defense  as  set  up  by  tbe  defendant 
company,  we  will  have  something  to  say,  also, 
as  to  the  claims  of  the  plaintiff,— the  defense  , 
to  this  is  that,  in  the  acceptance  of  this  propo- 
sition of  Mr.  Huckestein,  which  is  dated  lai 
February,  and  which  is  accepted,  I  believe,  oa 
March  29th,  they  modified  his  propositions 
By  tbat  modification,  whicb  is  with  reference 
to  the  first  mudsill,  or  the  sill  under  the  fink 
piers  of  this  incline,  they  say  its  location  Ib 
changed  in  the  acceptance.  That  is  true,  gen- 
tlemen. It  was  so  modified  in  the  acceptance 
of  the  proposition.  And  they  say  that,  by 
that  modification,  to  construct  the  plane,  ia 
accordance  with  the  proposition  made  by  Mr. 
Huckestein,  and  as  he  claims  it  should  hare- 
been  done,  was  impracticable;  that  they  eooU 
not,  starting  with  the  first  pier,  as  it  was  ar- 
ranged to  be  placed,  in  accordance  witb  tbe 
modification  accepting  Mr.  Huckestein's  prop- 
osition, that  they  could  not  reasonably  bare 
constructed  it  in  accordance  with  his  proposi- 
tion; that  that  changed  the  whole  character 
of  the  construction;  and  that,  therefore,  the 
whole  thing  was  thrown  open  to  the  dlacse- 
tion  of  the  company's  engineer,  Mr.  Dieacber. 
And  hence  they  insist  that,  in  accordance  witb 
the  terms  of  this  third  paper,  Mr.  Huckestetn 
was  bound  to  construct  tbe  whole  incline  an, 
accordance  with  tbe  directions  of  the  com- 
pany's engineer,  and  that  it  has  been  so  done. 
Mr.  Huckestein  has  constructed  it  as  dtaected 
by  the  company's  engineer,  and  they  say  that 
that  is  an  end  of  the  case.  But  tbe  plsdntnY 
claims— and  this,  1  take  it,  gentlemen,  is  a 
question  for  your  determination  under  ^he- 
evidence— that  that  modification  only  applied 
as  to  the  one  pier,  and  that  it  was,  to  point 
of  fact,  not  on  the  Swan  property,  and  tbat. 
although  it  did  modify  the  location  of  the  sOI 
of  the  first  trestle,  yet  they  could  have-1  con- 
structed the  balance  of  the  incline  iTnumb 
the  Swan  property,  in  accordance,  strictly, 
with  this  proposition  ot  Mr.  Huckestein,  sad 
hence,  I  say,  this  is  for  you  to  determine-.  If 
you  find  that  this  modification,  mad*  fin  ac- 
cepting Mr.  Huckestein's  proposition,  soebn- 
ged  the  character  of  the  whole  corartractiaa 
that  It  could  not  reasonably  be  constructed  in 
accordance  witb  the  proposition  as  originally 
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made,  then  Mr.  Huckestein  cannot  recover 
here,  because  be  Is  remitted,  then,  to  the  di- 
rection of  the  company's  engineer.  But  if 
you  find  that,  although  the  location  of  the 
first  sill  or  trestle  was  changed  by  that  ac- 
ceptance, they  could  still  hare  constructed  the 
balance  under  the  original  proposition,  then 
they  should  have  done  so,  and  you  will  then 
consider  further  the  questions  that  will  be 
submitted  to  you.  The  defendant  company 
says,  not  only  did  this  modification  change 
the  whole  construction  of  the  line,  but  that, 
as  tending  to  show  Mr.  Huckestein's  accept- 
ance of  the  modification  for  tbc  construction 
of  the  whole  line,  this  property  belonged  to 
him,  that  he  knew  Its  lay,  and  knew  that 
it  would  be  impracticable  to  construct  the  in- 
cline in  any  other  way  than  it  was  construct- 
ed. They  further  say  that  the  stakes  that 
were  placed  there  by  the  engineer,  he  saw, 
and  did  his  work  of  excavating  in  accordance 
with  them.  They  further  say  that  the  plans 
which  showed  the  excavation  that  was  neces- 
sary for  the  plane,  as  it  Is  constructed,  were 
seen  by  Mr.  Huckestein,  and  that  he  accepted 
the  doing  of  the  work  under  those  plans,  and 
knew  what  they  were,  and  that  be  is  con- 
cluded thereby.  Now,  if  you  should  find  that 
to  be  the  case,  and  that  Mr.  Huckestein  ac- 
cepted the  modification,  and  did  the  work  in 
accordance  with  the  direction  of  the  com- 
pany's engineer,  knowing  where  the  stakes 
were  placed  by  him,  and  knowing  the  plans, 
—in  other  words,  accepted  the  modification  of 
the  contract,— then  he  is  concluded  thereby, 
and  your  verdict  should  be  for  the  defendant 
company. 

"As  I  have  told  you,  the  plaintiff  denies  that 
there  was  any  modification,  denies  that  there 
was  any  acceptance  of  any  such  modifica- 
tion by  him;  and,  while  he  merely  did  the 
work  in  accordance  with  the  instructions  of 
the  company's  engineer,  yet  be  did  not,  in 
dolus  bo,  remit  his  claim  for  which  he  now 
brings  suit.  As  evidence  of  that,  he  shows 
you  letters  which  were  written  by  him  In 
May  and  in  July  of  1887,  in  which  he  gives 
them  notice  that  the  work  was  not  being 
done  In  accordance  with  the  contract,  and 
that  he  will  hold  them  liable  for  a  strict  per- 
formance of  the  contract  The  answer  of 
the  defendant  company  to  those  letters  is 
that  they  referred  to  the  damages  that  be 
was  to  receive  for  the  right  of  way  for  the 
defendant  company's  line  passing  through 
his  property.  You  have  learned,  in  the 
course  of  the  trial,  that  Mr.  Huckestein  had 
another  action,  which  was  tried  over  in  the 
otheV  court,  for  damages  to  his  land  by  rea- 
son of  the  passing  through  it,  and  appropriat- 
ing a  portion  of  it  by  the  defendant  company. 
The  defendant  says  that  these  uotices  which 
he  served  upon  them  were  with  reference  to 
his  claim  for  damages  for  their  right  of  way. 
These  notices,  however,  gentlemen,  have  been 
read  in  your  hearing,  and  it  is  for  you  to  say 
whether  they  do  not  also  contemplate  his  ac- 
tion for  damages  in  being  prevented  from 


making  the  excavation  for  which  he  brings 
this  action.  That  action,  which  was  tried 
in  the  other  court,  aa  I  bave  said  to  you, 
was  for  damages  for  the  right  of  way;  and 
the  testimony  that  was  offered  in  that  case  is 
only  to  be  considered  by  you  here  with  ref- 
erence to  the  statements  that  Mr.  Huckestein 
made  in  that  case  as  bearing  upon  the  claim 
here.  So  far  as  the  record  in  that  case 
shows,  I  have  to  say  to  you  that  it  was  not 
brought  for  the  damages  for  which  be  brings 
suit  here,  or  any  part  of  it.  The  charge  ot 
the  court  in  that  case  limited  the  recovery 
to  the  damages  for  the  right  of  way,  and  not 
for  the  profits  which  he  alleged  would  have 
accrued  to  him  for  the  making  of  the  exca- 
vation, if  he  had  been  allowed  to  do  so,  as  he 
claims,  under  the  contract  But  tbe  state- 
ments of  Mr.  Huckestein,  made  when  on  the 
witness  stand  in  that  case,  are  for  your  con- 
sideration, and  are  important  in  the  consid- 
eration of  his  claim  here,  and  all  of  those 
statements  are  before  you. 

"Now,  the  defendant  company  further 
claims  that  on  the  2d  of  July,  1888,  there 
was  submitted  to  Mr.  Huckestein  a  final  es- 
timate of  tbe  work  done  under  this  contract, 
and  that  he  was  paid  the  amount  shown  to 
be  due  by  that  final  estimate.  At  that  time 
he  made  no  claim  for  profits  which  be  now 
alleges  would  have  accrued  to  him  from  this 
excavation,  but,  subsequently  to  that  he  set 
up  another  claim  for  extras,  and  was  paid,— 
or  that  bill  which  amounted  to  upward  of  a 
thousand  dollars  was  paid  or  settled  by  the 
payment  of  $900,  and  they  say  that  neither 
In  the  final  estimate  nor  in  this  claim  for 
extras  did  he  make  any  mention  of  any  claim 
for  the  profits  from  this  excavation  for  which 
he  brings  suit  in  this  case.  And  they  argue 
to  you  that  bis  failure  to  mention  those  at 
that  time,  and  for  some  five  or  six  years 
thereafter,  tends  to  show  that  he  did  not  con- 
sider he  bad  any  claim  for  the  profits  from 
this  excavation.  Claims  of  this  kind  are  not 
barred  by  the  statute  until  six  years  after 
the  right  of  action  has  accrued.  In  this  case 
the  suit  was  brought  between  five  and  six 
years  after  the  right  of  action  had  accrued, 
and  hence  the  claim  was  not  barred  by  the 
statute.  But  the  defendant  company,  while 
admitting  that,  say  that  the  circumstance  of 
this  long  delay  tends  to  show  that  he  did  not 
consider  be  had  any  such  claim  as  he  now 
sets  up.  After  the  amount  shown  to  be  due 
by  the  final  estimate  was  paid,  and  the 
amount  of  these  extras,  a  certain  receipt 
was  given  by  Mr.  Huckestein,  which  pur- 
ports, by  its  terms,  to  be  in  full  for  all  work 
done  or  furnished  by  him  under  this  con- 
tract. But  the  plaintiff  claims  that  that  is 
only  a  receipt  for  the  work  actually  done, 
and  in  no  way  affects  his  claim  for  profits 
arising  from  work  which  he  was  prevented 
from  doing,  and  for  which  this  suit  is 
brought.  Of  course,  as  you  have  been  told,  a 
receipt  only  covers  what  it  was  Intended  to 
cover;  and  If  that  receipt,  which  has  been  read 
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roar  bearing,  was  intended  only  to  cover 
work  done  (not  that  'which  he  was  pre- 
ted  from  doing),  then  be  is  not  barred 
no  bringing  this  action.  I  have  said  to 
i  that  the  statements  of  Mr.  Huckestein, 
de  in  the  other  trial,  were  for  your  con- 
ization. I  referred  to  the  statements 
erein  he  denied  having  received  anything 
side  of  the  engineer's  estimate.  He  is 
tradieted  by  the  testimony  here,  and  it  is 
>wn  that  he  did  receive  this  $900  for  the 
ra  work.  Mr.  Huckestein  admits  that 
y,  and  explains  it  to  yon.  Yon  have  heard 
explanation  of  the  statements  made  in  the 
er  trial,  and  they  are  for  you. 
Now,  then,  notwithstanding  all  these 
nsactions  that  have  occurred  since  the  do- 
'  of  this  work  in  1887  and  1888,  notwith- 
nding  all  these  circumstances,  which  the 
'endant  sets  up  here  as  a  defense  to  the 
:loa,  and  claims  that  they  prevent  any  re- 
rery,  if  you  should  be  of  opinion  that  Mr. 
ickestein  is  entitled  to  recover,  if  he  was 
svented  by  the  defendant  company  from 
ng  the  excavating  which  he  was  entitled 
do  under  the  contract,  and  that  profits 
mid  bave  accrued  to  blm  therefrom,  then, 
atlemen,  it  is  for  you  to  say  what  Is  the 
lount  of  the  profits.  We  have  here  the 
itiniony  to  show  in  what  manner  the  plane 
ould  have  been  constructed.  The  plaintiff 
lims  it  could  only  be  done  In  a  proper  and 
►rkmanlike  manner  by  making  a  through 
t  through  the  length  of  the  property,  that 
it  is  the  only  way  it  could  be  done  with  a 
>w  to  the  safety  and  propriety  and  work- 
inlike  manner  of  doing  the  work.  The  de- 
Ddant  claims  It  might  have  been  done  by 
cavating  for  each  pier.  It  is  for  you  to 
y,  under  all  the.  circumstances,  which 
>ulrt  be  the  proper  and  workmanlike  irian- 
r  of  doing  the  excavating,  provided  you 
id  that  Mr.  Huckestein  was  authorized  to 
i  it  under  the  contract.  If  this  plane  could 
ive  been  constructed  by  digging  the  pits, 
id  shoring  up  and  cribbing  the  dirt,  to  p re- 
nt its  falling  In  while  so  doing,— if  that 
as  the  proper  and  workmanlike  manner  of 
tag  it,— then  he  is  only  to  be  allowed  for 
e  excavating  necessary  for  those  pits.  If, 
>wever,  you  find  it  should  have  to  be  done 
•  a  through  cut,  that  tbat  was  the  proper 
ay,  or  that  he  could  excavate  In  any  other 
ay,  in  a  reasonable  and  proper  workman- 
sc  manner,  so  as  to  get  the  foundations,  as 
i  claims  they  should  have  been,  under  the 
•ntract,  then  you  will  adopt  that  mode  of 
s  construction,  and  allow  Mr.  Huckestein 


for  his  profits  on  the  excavation  that  would 
have  been  necessary  to  build  a  plane  in  that 
way,  or  to  get  the  foundation  for  the  piers 
In  that  way.  But  that,  gentlemen,  Is  only 
for  you  to  consider  in  case  you  should  find 
that  the  foundations  are  to  be  built,  or  the 
mudsills  are  to  be  laid  in  accordance  with 
the  proposition  made  by  Mr.  Huckestein  in 
his  letter  of  February,  which  was  accepted 
in  March." 

W.  B.  Uodgers  and  J.  H.  Beal,  for  appel- 
lant. John  S.  Ferguson  and  George  P.  Ham- 
ilton, for  appellee. 

PER  CURIAM.  The  learned  court  below 
gave  to  the  plaintiff  every  possible  oppor- 
tunity to  recover  before  the  jury  that  can  be 
conceived.  There  was  no  provision  in  any 
of  tbe  correspondence,  or  in  the  contract  as 
signed,  or  in  tbe  annexed  specifications,  that 
gave  an  absolute  right  to  the  plaintiff  to 
have  any  earth  excavation  whatever.  But 
there  was  positive  provision  that  all  the 
work,  including  excavation,  should  be  done 
"according  to  the  directions,  and  under  the 
supervision,  of  the  engineer  In  charge  of  tbe 
construction  of  said  incline."  As  no  exca- 
vation, for  the  loss  of  which  the  present  ac- 
tion Is  brought,  was  directed  by  the  engineer, 
it  is  difficult  to  conceive  upon  what  rational 
basis  the  claim  can  be  sustained.  Then, 
too,  the  receipt  in  full  for  every  item  of  claim 
made,  after  tbe  work  was  all  completed,  and 
which  was  "in  full  settlement  for  all  stone 
work  and  excavation,  labor,  material,  etc., 
furnished  in  connection  with  the  construc- 
tion, etc.,  of  the  Nunnery  Hill  Incline  Plane," 
may  well  have  convinced  the  jury  that  all  de- 
mands under  the  contract  were  fully  adjust- 
ed, settled,  and  paid.  Nevertheless,  not- 
withstanding this  receipt  in  full,  the  court 
left  it  to  the  jury  to  say  whether  this  ex- 
traordinary claim  for  loss  of  profits  was  in- 
tended to  be  Included  within  it  This  suit 
was  not  commenced  until  nearly  six  years 
had  elapsed  after  the  work  was  all  done,  and 
In  all  that  time  this  claim  for  alleged  loss  of 
profits  had  never  been  heard  of.  The  only 
wonder  is  that  the  verdict  was  not  abso- 
lutely in  favor  of  the  defendant,  Instead  of 
for  614  cents  in  the  plaintiff's  favor.  The 
claim  is  very  stale,  It  Is  unsupported  by  any 
reasonable  view  of  the  testimony,  and,  In 
our  opinion,  it  is  entirely  devoid  of  merit.  Tbe 
verdict  was  a  condemnation  of  It  on  Its 
merits.  We*  discover  no  error  In  the  several 
assignments,  and  they  are  all  dismissed. 
Judgment  afllrmed. 


End  op  Casus  ut  Vol.  33. 
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Abandonment. 

Of  easement,  see  "Easements." 

Accident. 

See  "Negligence." 

At  railroad  crossing,  see  "Railroad  Companies." 

Accounting. 

See  "Equity." 

By   executor,   see   "Executors   and   Administra- 
tors." 

ACTION. 

See.  also.  "Limitation  of  Actions";  "Pleading"; 

"Practice  in  Civil  Cases." 
Against  executor,  sec  "Executors  and  Adminis- 
trators." 
By  and  against  receivers,  see  "Receivers." 
On  contract,  3ee  "Contracts." 
On  insurance  policy,  see  "Insurance." 
On  note,  see  "Negotiable  Instruments." 
Particular    actions,    see    "Assumpsit";    "Eject- 
ment";  "False   Imprisonment";   "Forcible  En- 
try and  Detainer'":  "Libel  and  Slander";  "Ma- 
licious Prosecution";  "Replevin";  "Seduction"; 
"Trespass";  "Trover  and  Conversion." 


Right  ot  third  Pirson  to  bring  suit  on  contract 
to  pay  certain  interest  coupons. — Freeman  v. 
Pennsylvania  R.  Co.  (Pa.)  1034. 

Where  a  pipe-line  company  receives  oil  from 
the  person  in  possession  of  the  well  which  fur- 
nishes such  oil,  another  claimant  of  the  oil  can- 
not sue  the  comimny  for  the  oil  or  the  value 
thereof,  as  this  involves  the  question  of  title 
to  the  well. — Giffin  v.  Southwest  Pennsylvania 
Pipe  Lines  (Pa.)  578. 


Acts. 


See  "Statutes." 


ADVERSE  POSSESSION. 

The  statute  of  21  Jac.  I.,  prescribing  limita- 
tions to  entries  on  real  estate,  is  applicable  in 
Maryland  to  cases  of  leases  for  09  years,  re- 
newable forever. — Kopp  v.  Uerrman  (Md.)  640. 

A  grantee  in  a  deed  of  minor's  property  made 
under  an  order -of  court,  who  enters  on  the 
property  in  good  faith,  acquires  adverse  pos- 
session.— Kopp  v.  Herrman  (Md.)  646. 

Effect  ot  inaintenance  of  fence  by  adjoining 
ow  iers  as  making  possession  of  each  adverse.— 
Reiter  v.  McJunkin  (Pa.)  1012. 


Of  defense,  see 


Affidavit. 

"Pleading." 


Agents. 

Pee  "Principal  and  Agent." 
Insurance  agent,  see  "Insurance." 

Alteration. 

Of  highway,  see  "Highways." 
V.33A.— 70} 
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Where  a  verbal  order  for  uu  ap|K>al  is  given 
out  of  court,  nnd  after  the  expiration  of  the 
term  an  entry  thereof  must  be  made  within 
the  statutory  time.— Gaines  v.  Lnuikiu  (Md.) 
450. 

Heoord. 

A  bill  of  exceptions  held  sufficiently  connect- 
ed with  the  general  bill  of  exceptions  to  be  con- 
sidered in  connection  therewith. — Rowe  v.  Bal- 
timore &  O.  R.  Co.  (Md.)  761. 

On  review  by  appeal  under*  Act  1882  for 
revision  of  questions  of  law  arising  on  rulings 
on  the  evidence,  a  finding  by  the  trial  court  is 
essential.— White  v.   Howd  (Conn.)  915. 

Whew  uo  exceptions  were  filed  in  the  court  be- 
low, and  there  is  no  order  from  the  court  to  file 
the  stenographer's  notes  directed  to  the  stenog- 
rapher, it  is  proper  to  quash  the  appeal. — City  of 
Philadelphia  v.  West  Philadelphia  Institute  (Pa.) 
1012. 

An  appeal  from  a  judgment  for  defendant  for 
-costs  in  an  action  tried  to  the  court  will  be  dis- 
missed in  the  absence  of  a  bill  of  exceptions. — 
New  v.  Taylor  (Md.)  435. 

Rehearing. 

The  death  of  one  of  the  appellees,  after  argu- 
ment of  the  cause,  is  no  ground  for  a  reargu- 
ment.  Code,  art.  5,  i  75.— Moore  v.  Taylor 
(Md.)  886. 

Review. 

On  review  of  proceedings  for  adjustment  of 
indebtedness  between  school  districts,  nothing 
but  the  regularity  thereof  can  be  considered. 
—In  re  School  Directors  of  Borough  of  Ali- 
quippa  (Pa.)  236. 

The  refusal  of  a  change  of  venue  is  not  re- 
viewable except  for  abuse  of  discretion. — Jes- 
sop  v.  Ivory  (Pa.)  352. 

Error  will  not  be  presumed  for  excluding  an- 
swers to  questions  unless  it  is  shown  what  such 
answers  would  be.— Jackson  v.  Jackson  (Md.) 
317. 

On  review  under  Act  1803  by  motion  for  new 
trial  error  in  admission  or  exclusion  of  evidence 
cannot  be  considered.— White  v.  Howd  (Conn.) 
915. 

Evidence  held  insufficient  to  warrant  reversal 
of  an  order  overruling  exceptions  to  an  audi- 
tor's report  in  respect  to  the  terms  of  au  agree- 
ment under  which  services  were  rendered  as  clerk 
to  the  executors  of  an  estate.— Boyce  v.  Worley 
(Md.)  889. 

In  deceit,  against  one  who  induced  plaintiff  to 
marry  him  while  he  had  a  wife  living,  it  will 
not  be  presumed  that  he  was  divorced,  where 
■defendant  admitted  in  his  brief  that  he  had  a 
wife  living  at  the  date  of  the  second  marriage. 
-Morrill  v.  Palmer  (Vt)  820. 

Where  the  defense  to  a  note  is  payment,  and 
the  court  allows  all  credits  proven,  the  judg- 
ment will  not  be  disturbed.— Commercial  Nat. 
Bank  v.  McClain  (Pa.)  78. 

A  finding  of  fact  by  an  auditor  without  evi- 
dence will  be  reversed.— In  re  Fessenden's  Es- 
tate (Pa.)  135;   Appeal  of  Tyler,  Id. 

Where  the  evidence  is  conflicting,  the  verdict 
will  not  be  disturbed  on  appeal.— Forney  v.  Weig- 
ley  (Pa.)  1038. 

The  fact  that  the  verdict  was  against  the 
weight  of  the  evidence  is  not  ground  for  using 
greater  strictness  in  passing  on  the  sufficiency 
of  the  charge  as  to  damages.— Baker  v.  Irish 
<Pa.)  558. 

A  finding  of  a  trial  court  that  plaintiff  was  not 
guilty  of  contributory  negligence  is  conclusive.— 
Bunnell  v.  Berlin  Iron  Bridge  Co.  (Conn.)  533. 

A  finding  as  to  the  "knowledge"  of  a  party  is 
a  finding  of  fact,  and  cannot  be  disturbed  on 
appeal.— Ketchuiu  v.  Packer  (Conn.)  400.  ! 


Conclusiveness  of  showing  in  record  as  to  a 
written  i>oint  put  to  the  court  and  an  affirm- 
ance thereof,  made  part  of  the  record  as  pro- 
vided by  Act  March  24,  1877-Kurtz  v.  Hoke 
(Pa.)  540. 

The  supreme  court  will  not  go  behind  the 
findings  of  fact  by  a  referee,  except  where  the 
assignment  >f  error  is  aucn  as  could  be  heard 
if  the  trial  had  been  before  a  jury. — Eichman 
v.  Hersker  (Pa.)  220. 

Objections  to  evidence  not  raised  below  will 
not  be  considered.— Leonard  v.  Charter  Oak 
Life  Ins.  Co.  (Conn.)  511. 

Questions  not  rais  -d  below  cannot  be  urged  on 
nppe  >1.— Mender  ».  Cornell  (N.  J.  Err.  &  Aim.) 
960. 

APPEARANCE. 

Want  ot  legal  service  of  a  scire  facias  issue! 
on  a  lien  for  street  assessments  is  cured  by  the 
entry  of  a  general  apnea  rauce  for  the  defendants. 
—Borough  of  Beltzhoover  v.  Heirs  of  Beltz- 
hoover  (Pa.)  1047. 

Application. 

For  insurance,  see  "Insurance." 

Appointment. 

Of   executor,   see    "Executors   and   Administra- 
tors." 


ARBITRATION  AND  AWARD. 

Construction  of  reference  to  arbitration  of 
claims  against  a  city  as  calling  for  an  adju- 
dication of  equitable  as  well  as  purely  legal 
claims.— .Smith  v.  Borough  of  Wiikiusburg  (l»a.» 
oil. 

Effect  of  submission  making  the  majority  de- 
cision conclusive.— Witz  v.  Trcgallus  ».\ld.)  718. 

Right  of  arbitrators  appointed  to  determine 
distribution  of  firm  funds  to  consider  whether 
euu.ilo.vfs  defalcation  after  dissolution  of  the 
firm  resulted  from  the  negligence  of  liquidating 
partner— Witz  v.  Tregallas  (Md.)  718. 

The  burden  of  proof  is  on  the  person  attempt- 
ing to  show  that  the  award  is  not  co-extensive 
with  the  submission.— Witz  v.  Tregallas  (Md.) 
i  18. 

An  award  fixing  the  percentage  of  the  fund 
coming  to  each  party  held  sufficiently  certain.— 
Witz  v.  Tregallas  (Md.)  718. 

An  award  will  not  be  set  aside  merely  because 
one  of  the  arbitrators  failed  to  set  his  name 
upon  the  agreement  for  arbitration,  in  token  of 
his  acceptance  of  the  position  of  arbitrator,  as 
provided  by  such  agreement.— Witz  v.  Tregallas 
(Md.)  718. 

To  avoid  an  award  on  the  ground  of  a  mis- 
take of  law  by  the  arbitrators,  the  mistake 
must  appear  on  the  face  of  the  award.— Witz 
v.  Tregallas  (Md.)  718. 

Evidence  examined,  and  held  insufficient  to 
show  that  nn  arbitration  was  fraudulently  de- 
vised and  carried  out.— In  re  Leslie  (N.  .7.  Sun.1 
954. 

Conclusiveness  of  award  as  warranted  bv  the 
evidence.— Huckestein  v.  Kaufman  (Pa.)  1028: 
Appeal  of  Frnzier.  Id. 

Estojipel  of  party  who  presented  an  item  to  the 
arbitrators  to  deny  their  jurisdiction  to  consider 
it.— Huckestein  v.  Kaufman  (Pa.)  1028;  Appeal 
of  Frazier.  Id. 

Argument. 

Of  counsel,  see  'Trial." 
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Army  and  Navy. 

Rights   of   discharged    soldiers,    see    "Office   and 
Officer." 

Assessment. 


tract  utt 
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!  See  "Ma 


For  public  improvements,  see  "Municipal  Oorpo- 1 

rations.' 
Of  taxes,  see  "Taxation." 


ASSIGNMENT. 

See  "Assignment  for  Benefit  of  Creditors." 

The  assignment  as  security  of  n  contingent  i 
inteiest  in  a  bank  deposit  will  be  enforced  when  i 
the  assignor   becomes  owner  of  tbe  deposit.—  : 
Peterborough  Sav.   Bank  v.   Hnrtnhorn   IN.   II.) 
729.  ! 


In  equity  the  assignment  of  future  improve- 
ments on  a  patented  process,  in  connection  with 
an  assignment  of  the  patent,  is  valid— McFarland 
t.  Stanton  Manufg  Co.  (X.  J.  Err.  &  App.)  902. 

The  interest  of  n  residuary  legatee  hrhl  assign- 
able.— Hamlin  v.  Mansfield  (Me.)  788. 

Bight  to  assign  n  contract  for  drilling  nn  oil 
well.— Gaiey  v.  Mellou  (Pa.)  WW. 


ASSIGNMENT  FOR  BENEFIT 
OF  CREDITORS. 

A  trustee  under  an  assignment  for  the  ben- 
efit of  creditors  made  by  a  foreign  corporation 
need  not  file  a  bond  in  Maryland  in  order  to 
obtain  title  by  the  assignment  to  personalty  in 
Maryland.— Moore  v.  Land  Title  &  Trust  Co. 
(Md.)  641. 

An  assignee  takes  no  greater  rights  or  inter- 
ests than  his  assignor  possessed. — Peterborough 
Sav.  Bank  v.  Hartshorn  (X.  H.)  720. 

Provision  in  will  directing  payment  of  income  to 
husband  of  testatrix,  to  be  disposed  of  by  him  for  ' 
tbe  advantage  of  the  children.  held  not  to  vest  in ! 
him  such  an  interest  as  would  pass  under  an  as-  I 
signment  by  him  for  his  creditors.— Appeal  of  ■ 
Hartman  (Pa.)  1025.  ; 


Associations. 

See    "Benevolent    Societies";     "Corporations"; 
"Eeligious  Societies." 

ASSUMPSIT. 

A  statement  of  a  claim  for  work  done  and  ma- 
terials supplied  must  aver  the  amount  or  sum 
that  each  item  is  reasonably  worth.— Murphy  v. 
Taylor  (Pa.)   1041. 

Where  one  of  several  tenants  in  common  in 
a  vein  of  coal  has  taken  coal  therefrom,  and 
received  the  proceeds,  another  of  such  tenants 
may  sue  in  assumpsit.—  Winton  Coal  Co.  v.  Pan- 
coast  Coal  Co.  (Pa.)  110. 

Where  the  declaration  has  an  account  an- 
nexed for  balance  due  on  a  contract,  and  the 
contract  price  is  not  stated,  nor  any  items  given 
constituting  the  balance,  a  demurrer  will  lie.— 
Turgeon  v.  Cote  (Me.)  787. 

In  an  action  for  goods  sold,  plaintiff  may  show 
delivery  to  defendant's  agent  and  that  defendant 
ratified  his  acts,  without  an  allegation  to  such 
effect  in  the  complaint.— Plumb  v.  Curtis  (Conn.) 
998. 

In  assumpsit  on  a  nonnegotiable  duebill,  de- 
fendant may  prove  under  the  general  issue  that 
the  payee  had  no  title  when  he  transferred  it  ro 
plaintiff.— Emley  v.   Perrine  (X.  J.   Sup.)  951. 

Bight  of  jury  to  consider  on  question  of  dam- 
ages, in  assumpsit  for  machinery  sold,  the  con- 
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Property  which  the  assignee  in  bankruptcy  de- 
clines to  appropriate  remains  in  the  bankrupt. — 
Lancey  v.  Foss  (Me.)  1071. 

BANES  AND  BANKING. 

Necessity  of  demand  before  bringing  suit 
against  a  bank  to  recover  funds  sent  to  it  for 
deposit.— MUler  v.  Western  Nat.  Bank  <Pa.) 
681. 

BASTARDY. 

Proceedings  cannot  be  taken  in  the  court  for 
the  trial  of  small  causes. — Lynch  v.  Pott  (N.  J. 
Snp.)  79a 

If  the  jury  disagree  the  justice  may  issue  a 
venire  de  novo. — Lynch  v.  Pott  (N.  J.  Sup.)  798. 

BENEVOLENT  SOCIETIES. 

Construction  of  constitutional  requirements  as 
(o  the  suspension  of  a  subordinate  lodge  from 
right  to  share  in  the  endowment  fund.— Young  v. 
Grand  Lodge  of  Sons  of  Progress  (Pa.)  1038. 


See  "Wills." 


Bequest. 


BIGAMY. 


An  indictment  under  Pub.  St  R.  I.  c.  244,  5  1, 
for  bigamous  cohabitation,  held  insufficient.— In 
re  Watson  (R.  I.)  873. 

Bills  and  Notes. 

See  "Negotiable  Instruments." 

Bonds. 

Ne*essity  of,  see  "Assignment  for  Benefit  of 
Creditors." 

Of  railroad  companies,  see  "Railroad  Compa- 
nies." 

Of  school  district,  see  "Schools  and  School  Dis- 
tricts." 

Of  state,  see  "States  and  State  Officers." 


BOUNDARIES. 

The  term  "high-water  mark,"  when  applied 
to  a  nontidil  river,  means  the  highest  limit 
reached  when  the  river  is  in  its  natural  flow. — 
Morrison  v.  First  Nat.  Bank  (Me.)  782. 

Admissibility  of  evidence  in  locating  a_  bound- 
ary line,  where  the  surveys  are  conflicting. — 
Fisher  v   Kaufman  (Pa.)  137. 

Defendant  may  show  that  a  line  claimed  by 
plaintiff  to  indkate  the  north  line  of  a  survey 
was  not  that  line,  but  a  line  run  as  the  result 
of  a  compromise  between  the  owner  of  a  sub- 
sequent interfering  survey  on  the  north.— Fisher 
v.  Kaufman  (Pa.)  137. 

Where  tht  location  of  a  boundary  is  disputed, 
and  there  is  some  evidence  of  surveyors'  marks 
and  a  recognition  of  the  lines  set  up  by  defend- 
ant, the  location  of  the  boundary  is  for  the 
jury. — Wilson  v.  Marvin  (Pa.)  275. 


BRIDGES. 

Liability  of  township  for  injuries  received 
through  the  absence  of  railing  on  a  highway 
bridge.— Voders  v.  Township  of  Amwell  (Pa.) 
1017. 


See 


Brokers. 

"Factors  and  Brokers." 


BUTLDINO  AND  LOAN  ASSOCI- 
ATIONS. 

Construction  of  charter  and  by-laws  in  deter- 
mining the  amount  to  be  paid  by  a  borrowing 
stockholder  in  order  to  redeem  his  mortgage  be- 
fore maturity  of  the  stock.— Middle  States  Luan, 
Bldg.  &  Const.  Co.  v.  Hagerstown  Mattress  & 
Upholstery  OV.  (Md.)  886. 

Cancellation. 

Of  contract,  Bee  "Equity." 

CARRIERS. 

See,  also.  "Horse  and  Street  Railroads";  "Rail- 
road Companies." 

A  carrier  is  not  liable  to  a  firm  for  injuries  to  a 
firm  article  carried  as  personal  baggage  of  a 
passenger  who  is  a  member  of  the  firm. — Penn- 
sylvania R.  Co.  v.  Knight  (N.  J.  Sup.)  845. 

Complaint  in  a  »uit  to  recover  the  penalty  for 
traveling  without  payment  of  fare,  under  Re- 
vision, p.  912.  held  defective — Harris  v.  New  Jer- 
sey Cent.  K.  Co.  (N.  J.  Sup.)  799. 

Right  of  passenger  on  street  car  to  recover 
damages  on  account  of  his  ejection  from  the 
car  on  his  refusal  to  comply  with  a  rule  for- 
bidding passengers  to  stand  on  the  platform. — 
McMillan  v.  Federal  St.  &  P.  V.  Pass.  Ry.  Co. 
(Pa.)  500. 

One  getting  on  the  wrong  train  through  the 
company's  negligence  cannot  hold  it  liable  be- 
cause be  is  injured  in  getting  off  it  while  in 
motion. — Rothstein  v.  Pennsylvania  R.  Co.  (Pa.> 
379. 

One  injured  by  jumping  from  a  train  cannot 
hold  the  company  liable  because  he  was  told 
by  an  official  that  it  was  going  so  slowly  that  he 
could  jump  from  it. — Rothstein  v.  Pennsylvania 
R.  Co.  (Pa.)  379. 

Contributory  negligence  of  one  jumping  from 
a  train  in  motion. — Rothstein  v.  Pennsylvania 
R.  Co.  (Pa.)  379. 

In  an  action  for  the  death  of  a  person  pushed 
by  an  employe  from  a  train,  evidence  that  he  had 
a  ticket  entitling  him  to  ride  is  admissible. — Shar- 
er v.  Paxson  (Pa.)  120. 

A  person  getting  on  a  moving  train  is  not  guilty 
of  contributory  negligence  when  pushed  therefrom 
by  an  employe  of  the  company. — Sharer  v.  Pax- 
son  (Pa.)   120. 

A  carrier  is  as  liable  to  a  person  with  a  tick- 
et boarding  its  moving  train  as  to  any  other  pas- 
senger.—Sharer  v.  Paxson  (Pa.)  120. 

CARRYING  WEAPONS. 

Where  one  takes  a  pistol  for  a  few  minutes, 
to  return  to  the  owner,  he  is  not  guilty  of  car- 
rying weapons. — State  v.  Chippey  (Del.  Gen. 
Seas!)  438. 

CERTIORARI. 

Certiorari  to  review  a  judgment  granted  aft- 
er verdict,  but  before  judgment  entered,  will  be 
ineffectual,  where  the  judgment  was  not  entered 
until  jurisdiction  of  the  supreme  court  was 
transferred  to  the  superior  court.— Ruffner  v. 
Hooks  (Pa.)  108. 

A  taxpayer  in  a  borough  formed  under  Act 
April  2,  1891,  may  prosecute  certiorari  to  re- 
view ar.  ordinance  providing  for  the  issuance 
of  bonds  for  the  purchase  or  construction  of  an 
electric  light  plant. — Biddle  v.  Borough  of  Riv- 
erton  (N    J.  Sup.)  279. 

Certiorari  will  not  lie  to  review  the  proceed- 
ings of  the  board  of  chosen  freeholders  in  elect- 
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constitutional,  when  its  object  is  to  determine 
the  title  of  the  incumbent.— Stites  v.  Board  of 
Chosen  Freeholders  of  Cumberland  County  (N. 
J.  Sup.)  737. 

Certiorari  lies  to  review  the  proceedings  for 
removal  of  a  janitor  of  a  county  court  bouse.— 
Daily  v.  Board  of  Chosen  Freeholders  of  Coun- 
ty of  Essex  (X.  J.  Sup.)  739. 

The  renew  by  certiorari  of  an  election  for  a 
public  office  would  have  no  effect  on  a  subse- 
quent information  in  the  nature  of  a  quo  war- 
ranto.—Roberson  v.  City  of  Bayonne  (N.  J. 
Sup.)  734. 

The  judgment  of  the  county  commissioners  on 
application  for  abatement  of  a  tax  may  be  re- 
viewed by  certiorari.— Wheeler  v.  Board  of 
Com'rs  of  Waldo  County  (Me.)  983. 

One  having  no  interest  in  the  laying  of  street- 
railway  tracks  cannot  object  thereto  on  certiorari. 
— West  Jersey  Traction  Co.  t.  Board  of  Public 
Works  of  City  of  Camden  (N.  J.  Err.  &  App.) 
O0<S. 

The  power  of  the  legislature  to  pass  a  spe- 
cial act  creatine  a  township  will  not  be  consid- 
ered on  certiorari  to  review  an  assessment  by 
a  borough  for  taxation  on  the  lands  which  were 
formerly  within  such  borough,  but  were  includ- 
ed within  the  new  township. — Riverton  &  P. 
Water  Co.  v.  Haig  (N.  J.  Sup.)  215. 

When  the  purpose  of  the  writ  is  to  test  the 
right  to  a  public  office,  and  the  proceeding 
■brought  up  by  the  writ  consists  only  of  the 
resolution  or  other  action  of  a  municipal  body 
electing  a  person  to  such  office,  the  writ  will  be 
dismissed. — Roberson  v.  City  of  Bayonne  (X.  J. 
Sup.)  734. 

On  review  of  proceedings  under  the  road  act 
the  official  return  to  the  writ  may  be  explained 
only  by  testimony  tnken  under  a  rule  or  court. 
—Fowler  v.  Larrabee  (X.  J.  Sup.)  21G. 


Where  a  chattel  mortgage  is  unrecorded,  the 
mortgagor  may  sell  the  goods  and  pay  the  pro- 
ceeds to  the  mort^agoc.  as  against  a  judgment 
creditor  of  the  mortgagor  who  has  made  no  levy. 
—National  Shoe  &  Leather  Bank  v.  August  (N. 
J.  Ch.)  803. 

Under  Act  May  2.  1885,  |  9  (Supp.  Revision 
p.  492),  when  a  chattel  mortgage  is  once  record- 
ed, it  is  valid  until  canceled,  without  being  re- 
filed.— Roe  v.  Meding  (N.  J.  Err.  &  App.)  394. 

CLERK  OF  COUBT. 

Liability  of  prothonotary  for  loss  arising  from 
his  failure  to  insert  in  a  writ  of  fieri  facias  a 
waiver  of  exemption. — Wilson  v.  Arnold  (Pa.) 
552. 

The  clerk  of  the  orphans  court  is  entitled,  un- 
der Act  Feb.  22,  1821,  to  a  fee  of  three  dol- 
lars for  each  of  a  number  of  sales  of  the  real 
estate  of  one  deceased.— In  re  Grid's  Estate 
(Pa.)  375;  Appeal  of  Will.  Id. 


See 


Common  Carrier. 

"Carriers." 


Competency. 

Of  witness,  see  "Witness." 


See  "Equity." 


Chancery. 


CHARITIES. 

A  hospital  incorporated  under  special  act  to 
furnish  treatment  for  'he  sick,  without  capital 
stock,  and  from  which  its  members  derive  no 
profit,  is  a  charitable  corporation. — Hearns  v. 
Waterbury  Hospital   (Conn.)  595. 

A  charitable  corporation  is  not  liable  for  in- 
juries to  a  patient  through  the  negligence  of 
physicians  employed  by  it,  where  they  were  se- 
lected with  due  care. — Hearns  v.  Waterbury 
Hospital  (Conn.)  595. 

Charter. 

Of  city,  see  "Municipal  Corporations." 


CHATTEL  MORTGAGES. 

Where  a  horse  is  sold  with  an  option  in  the 
vendor  to  repurchase  within  a  certain  time,  it 
is  not  a  mortgage,  entitling  the  vendor  to  equi- 
table relief  on  failure  to  exercise  the  option.— 
Roberts  v.  Norton  (Conn.)  532. 

A  chattel  mortgage  with  1,11  affidavit  made  in 
Pennsylvania  before  a  notary  public,  not  con- 
taining a  recital  that  the  officer  was  a  notary 
public,  is  sufficient  under  Supp.  Revision,  p.  491. 
— Magowan  v.  Bairn"  (N.  J.  Err.  &  App.)  1054. 

Act  May  2,  1885  (Supp.  Revision,  p.  491). 
making  chattel  mortgages  void  as  to  creditors 
unless  there  is  immediate  possession  by  the  mort- 
gagee, or  the  mortgage  is  recorded,  applies  to 
all  creditors  of  the  mortgagor  as  well  as  judg- 


Complaint. 


See  "Pleading.' 


COMPROMISE. 

Where  plaintiff  received  money  paid  to  a  third 
person,  knowing  it  was  in  settlement,  before 
bringing  the  action,  she  cannot  recover  if  she  has 
not  returned  it. — Arthurs  v.  Bridgewater  Gas 
Co.  (Pa.)  88. 

Condition. 

Of  policy,  see  "Insurance." 

CONFLICT  OF  LAWS. 

A  chattel  mortgage  made  in  New  York  by  a 
New  York  corporation  on  personalty  in  Connect- 
icut is  not  governed  by  the  laws  of  Xew  York.— 
Chillingworth  v.  Eastern  Tinware  Co.  (Conn.) 
1009. 

The  validity  of  the  transfer  of  a  note  payable 
in  auother  state  must  be  governed  by  the  laws 
of  the  state  where  transferred. — Brook  v.  Van 
Nest  (X.  .1.  Err.  &  App.)  382. 

The  administrator  of  one  dying  in  Ohio,  but 
whose  family  resided  in  New  Jersey,  held  not  en- 
titled to  proceeds  of  a  life  policy  given  the  wife. 
—Travelers'  Ins.  Co.  v.  Grant  (N.  J.  Ch.)  1000. 

CONSPIRACY. 

A  conspiracy  may  be  proven  without  proof  of 
atiempts  towards  its  execution. — Stnte  v.  Clark 
(Del.  Gen.  Sess.)  310. 

A  husband  and  wife,  being  one  in  law.  can- 
not alone  be  guilty  of  conspiracy.  —  State  v. 
Clark  (Del.  Gen.  Sess.)  310. 

■ 

CONSTITUTIONAL  LAW. 

See  "Intoxicating  Liquors." 
Titles  of  acts,  see  "Statutes." 

Act  April  17,  1870,  providiug  that  landown- 
ers within  certain  districts  may  agree  not  to 
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apply  for  any  deduction  of  taxes  by  reason  of 
any  mortgages,  is  not  unconstitutional.— Case 
v.  Bennett  (N.  J.  Ch.)  248. 

The  legislature  has  no  power  to  dictate  to  the 
courts  what  construction  shall  be  placed  upon 
a  particular  act.— Commonwealth  v.  YVarwiek 
(Pa.)  37a 

Act  1888  (P.  L,  p.  300).  providing  for  con- 
tracts for  water  supplies  by  municipal  corpora- 
tions, is  constitutional. — Van  Rcipeti  v.  City  of 
Jersey  City  (N.  J.  Sup.)  740;  Morris  Canal  & 
Hanking  Co.  v.  Same,  Id.:  Montclair  Water 
Co.  v.  Same.  Id.:  Whelihau  v.  Same.  Id.;  Fa- 
vicr  v.  Same,  Id.;  Rockaway  &  Hudson  Co.  v. 
Same,  Id. 

The  question  of  the  removal  of  a  county 
seat  is  one  of  local  concern,  which  the  legisla- 
ture may  refer  to  the  voters  of  the  county.— 
Hamilton  v.  Carroll  (Md.)  048. 

Laws  1893,  a.  310,  prohibiting  any  state  court 
other  than  the  supreme  judicial  and  superior 
courts  from  exercising  jurisdiction  over  the  nat- 
uralization of  aliens,  is  constitutional.— In  re  Gil- 
roy  (Me.)  070. 

P.  L.  c.  447.  authorizing  the  registry  voters 
to  vote  on  the  question  of  the  abolition  of  school 
districts,  is  constitutional.— In  re  School  Com- 
mittee of  Town  of  Johnston  (R.  I.)  309. 

Act  1891  (P.  L.  p.  176),  requiring  owners  to 
employ  a  mine  foreman,  is  unconstitutional  so 
far  as  it  makes  the  owner  liable  for  injuries  to 
his  employes  from  the  negligence  of  such  fore- 
man.— Durkin  v.  Kingston  Coal  Co.  (Pa.)  237. 

Pub.  St.  c.  208.  5  15.  authorizing  a  garnishee  to 
satisfy  a  final  judgment  to  the  amount  of  the  at- 
tached property  iu  his  hands  is  constitutional, 
though  it  affects  nonresidents.— Cross  v.  Brown 
(H.  I.)  147. 

Packages  of  oleomargarine,  put  up  out  of  the 
state,  intended  for  sale  to  the  consumer,  are  not 
original  packages,  within  the  interstate  com- 
merce clause. — Commonwealth  v.  Paul  (Pa.)  82. 

Rev.  St.  c.  27,  5  56,  providing  that  no  action 
shall  be  maintained  for  the  price  of  intoxicating 
liquors  sold  in  violation  of  law,  is  not  void,  as  a 
regulation  of  interstate  commerce.— Kuowlton 
v.  Doherty  (Me.)  18. 

Act  March  22,  1805.  for  the  incorporation  of 
cities,  does  not  delegate  legislative  power  to  the 
township  committee  in  authorizing  it  todetermine  • 
what   territory    shall   l>e    included.— Borough    of  I 
Glen  Ridge  v.  Stout  <N.  J.  Sup.)  858.  j 

Pub.  Acts  1803,  p.  271,  c.  121,  providing  for  I 
licenses   of   persons   engaged   in  transient   buwi-  \ 
ness.  is  unconstitutional,  as  grunting  exclusive 
privileges.— State  v.  Conlon  (Conn.)  510. 

Local  and  special  acts. 

Act   1891    (l*.    L  p.  170),  providing  for  em- 
loynient  in  coal  mines  of  foremen  certified  to 
~>y  state  officers,  is  not  a  local  act— Durkin  v. 
Kingston  Coal  Co.  (Pa.)  237. 

Act  of  1805.  establishing  and  regulating  school 
districts  iu  cities  of  the  second  class,  held  to  be 
unconstitutional  as  a  local  law. — Cualfant  v.  Ed- 
wards (Pa.)  1048. 

The  legislature  may  pass  a  special  law  pro- 
viding for  the  removal  of  a  county  seat.— Ham- 
ilton v.  Carroll  (Md.)  648. 


Supplement.',  to  the  borough  act  of  187S  are  not 
unconstitutional  because  they  do  not  applv  to 
local  governments  organized  under  Art  M'areli 
7.  1882.  Act  1800,  or  Act  1891.— Benson  v.  in- 
habitants of  Township  of  Bloonifield  (N.  J.  Sup.) 

80«J. 

Taxation. 

Pub.  St.  c.  43.  H  6-8,  relating  to  statements 
of  taxable  property,  is  constitutional.— McTwig- 
gan  v.  Hunter  (R.  I.)  5. 

Act  1881,  relative  to  collection  of  taxes,  is 
unconstitutional.— Van  Loon  v.  Engle  (Pa.)  77. 

Const,  an.  4,  f  7,  subd.  12,  relating  to  uni- 
form taxation,  does  not  refer  to  license  fees.— 
Johnson  v.  Borough  of  Asbury  Park  (N.  J.  Sup.) 
850. 

P.  L.  1805.  p.  490.  relating  to  licenses  in  bor- 
oughs, is  constitutional.— Johnson  v.  Borough  of 
Asbury  Pnrk  (N.  J.  Sup.)  850. 

Code,  art.  81,  §  88,  taxing  corporate  bonds  se- 
cured by  mortgage,  held  constitutional.— Simp- 
son- v.  Hopkins  (Md.)  714. 

Jury  trial. 

Const.  U.  8.  Amend.  7,  relating  to  the  right 
of  jury  trial,  does  not  apply  to  state  legislation. 
—In  re  Condemnation  of  Certain  Land  for  New 
State  House  (R.  I.)  448. 

The  legislature  can  give  the  state  a  right  to 
a  jury  trial  in  condemnation  of  land  for  state 
purposes.— In  re  Condemnation  of  Certain  Land 
for  New  State  House  (K.  I.)  448. 

The  state  cannot  claim  a  jury  trial  as  a  con- 
stitutional right  in  proceedings  under  Pub. 
Laws,  c.  1201,  to  condemn  land  for  a  state- 
house.— In  re  Condemnation  of  Certain  Land 
for  New  State  House  (R.  I.)  448. 

Construction. 

Of  will,  see  "Wills." 


CONTEMPT. 

A  part}-  is  not  in  contempt  by  refusing  to 
obey  an  order  of  the  chancery  court  not  served 
in  the  regular  way,  unless  so  served  under  an 
order  of  the  chancellor. — Perrine  v.  Broadway 
Bank  (N.  J.  Err.  &  App.)  404. 


t 


Act.  March  22,  1805.  for  the  incorporation  of 
cities,  is  not  unconstitutional  in  excepting  cer- 
tain territory  from  its  operation  in  cities  or  towns, 
and  not  excepting  it  in. boroughs.— Borough  of 
Glen  Ridge  v    Stout  (N.  J.  Sup.)  858. 

Supplements  to  the  borough  net  of  1878  are 
not  unconstitutional  in  not  aiiplying  to  boroughs 
incorporated  by  special  charters  before  the  con- 
stitutional  amendments  prohibiting  special  legis- 
lation were  adopted.— Benson  v.  Inhabitants  of 
Township  of  Bloomficld  (N.  J.  Snp.)  855. 


CONTINUANCE. 

The  refusal  of  a  continuance  asked  by  a  stran- 
ger to  an  action  is  in  the  discretion  of  the  trial 
court.— McMahon  v.  O'Brien  (N.  J.  Sup.)  848. 

CONTRACTS. 

See,  also,  "Arbitration  and  Award";  "Assign- 
ment for  Benefit  of  Creditors";  "Conflict  of 
Laws";  "Carriers";  "Chattel  Mortgages": 
"Covenants";  "Deed":  "Factors  and  Brokers"; 
"Frauds.  Statute  of;  "Fraudulent  Convcv- 
ances":  "Gifts":  "Insurance":  "Interest": 
"Landlord  and  Tenant";  "Master  and  Serv- 
ant": "Negotiable  Instruments";  "Partner- 
ship"; "Priueipal  and  Agent";  "Principal  and 
Surety";  "Specific  Performance";  "Subroga- 
tion"; "Trusts":  "Usury";  "Vendor  and  Pur- 
chaser." 

Cancellation  of.  see  "Equity." 

Gambling  contracts,  sec  "Gaming." 

Of  corporation,  sec  "Corporations." 

Reformation  of.  see  "Equity." 

An  agreement  by  master  plumbers,  withdraw- 
ing their  patronage  from  certain  dealers,  hthl 
not  unlawful.— Macauley  v.  Tierney  (R.  1.)  1. 

A  contracr  by  a  railroad  company  with  an 
iron  company  by  which  the  former  furnishes 
funds  to  develop  the  latter  and  give  it  facili- 
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ps    for  transportation  in  consideration  of  the 
on   company's  contract  to  give  it  all  its  traffic. 
uot  against  public  policy. — Bald  Eagle  Val. 
<Jr..  v.  Xittauy  Val.  K.  Go.  (Pa.)  239. 

A.    provision  iu  a  deed  that  grantee  is  to  have 
ra  ntor's  personal  propi'rty  after  his  death,  aft- 
I laying   debts,    is   valid.— Peterborough    Sav. 
■a  11k   v.  Hartshorn  (N.  H.)  729. 

Where  pro|>erty  is  left  to  a  wife,  with  remniu- 
t*r>  to  the  children  surviving  her,  an  agree- 
to  r\t  among  them  that  their  shares  should  vest 
t  the  death  of  the  testator  is  valid. — In  re 
L  si  1st  on' s  Estate  (Pa.)  273. 

An  agreement  by  members  of  a  benevolent  as- 
x-intion  to  submit  any  grievance  to  tribunals 
f  their  order  before  bringing  suit  is  valid.— 
>crcnn  Castle,  No.  11,  Knights  of  the  Golden 
Saerle,  v.  Smith  (N.  J.  Sup.)  849. 

The  purchase  by  plaintiff  railroad  of  bonds 
ere  urea  by  mortgage  to  enable  the  mortgagor 
:>  develop  his  ore  lands  and  the  construction 
railroad  to  the  land  is  a  sufficient  considera- 
ion  for  the  covenant  of  the  landowner  to  give 
1)  traffic  to  and  from  the  land  and  furnaces 
i>  plaintiff's  line.— Bald  Eagle  Val.  R.  Co.  v. 
dittany  VaL  R.  Co.  (Pa.)  239. 

IOquity  will  not  relieve  from  liability  on  an  in- 
trument  under  seal  merely  for  want  of  consid- 
rntion,  when  no  consideration  was  contcmplat- 
*1. — Meek  v.  Frantz  (Pa.)  413. 

Contract  for  lumber  cannot  be  rescinded  for 
iofects  in  the  lumber  known  to  exist  when  the 
tontract  was  made.— Scales  v.  Wiley  (Vt.)  771. 

Provision  in  a  building  contract,  referring  to 
lie  architect  all  disputes,  construed.— Barclay  v. 
>ockerhoof  (Pa.)  71. 

Construction  of  contract  for  royalties  on  certain 
stoel  as  not  applying  to  other  steel  made  by  a 
somewhat  similar  process.  —  Todd  v.  Wheeler 
I'm.)  1020. 

Construction  of  contract  for  excavation,  as  to 
svliftber  contractor  had  right  to  recover  on  ac- 
count of  loss  of  profits  caused  by  a  change  in  the 
rilatis. — Hnckestein  v.  Nunnery  Hill  Incline 
Plane  Co.  (Pa.)  1108. 

Rights  of  parties  to  a  fund  deposited  in  trust 
by  eomptaim-nt  under  a  contract  whereby,  in  cer- 
tain contingencies  it  was  to  be  paid  to  defendants. 
otherwise  to  revert  to  complainants,  determined. 
—  lyehigh  Val.  Terminal  Ky.  Co.  v.  Currie  (X.  J. 
Oh.)  824. 

Itight  of  railway  company,  after  having  ob- 
tained right  of  way,  water  supply,  and  certain 
land,  under  agreement  to  pay  the  landowner 
for  tire  use  of  a  depot  on  the  land,  and  for  his 
services  as  station  master,  to  retain  the  way. 
water,  and  land,  and  avoid  payment  by  con- 
tl finning  the  depot.— Semple  v.  Cleveland  & 
1».   H.  Co.  (Pa.)  504. 

Where  a  contract  urovides  that  the  president 
of  the  company  for  which  the  work  was  done 
may  revise  the  engineer's  estimates,  and  he  fails 
to  do  so,  his  approval  of  an  estimate  did  not  af- 
fect its  character  as  to  final  award.— (Jonder  v. 
Berlin  Branch  It.  Co.  (Pa.)  til. 

An  architect  is  not  disqualified  as  a  referee  in 
:i  building  contract  because  be  had  lieeu  a  wit- 
ness in  an  action  between  the  parties.— Barclay 
v.   Dcckerhoof  (Pa.)  71. 

Character  of  estimate  of  engineer  under  a 
construction  contract  determined. — (Jonder  v. 
Berlin    Branch    It.    Co.    (Pa.)    01. 

Estimates  of  an  engineer  are  not  binding, 
where,  at  the  instance  of  the  contractor,  they 
were  increased  by  him  above  the  amounts  just- 
Iv  due.— Gander  v.  Berlin  Branch  It.  Co.  (Pa.) 
t;i. 

One  who  willfully  defaults  in  the  performance 
of  an  entire  contract  cannot  recover  for  »  part 
Kerformnnee. — Hartman  v.  Meighan  (I'a.)  123. 


Evidence  examined,  and  held  insufficient  to 
show  that  plaintiff  wis  released  from  perform- 
ance of  his  contract.— Bean  v.  Bunker  (Vt.»  UWS. 

Evidence  examined,  and  Md.  that  plaintiff  had 
waived  the  conditions  as  to  payment  by  contin- 
uing performance  aft-r  default.— Bean  v.  Bunker 
(Vt.l  1008. 

Partial  payment  on  a  contract  was  not  con- 
clusive evidence  of  n  waiver  of  defects  in  work 
done  thereunder.— Hnttin  y.  Chase  (Me.)  989. 

Action  on. 

In  a  suit  on  a  contract  providing  that  in  certain 
contingencies  a  fund  should  be  paid  to  defend- 
ants, otherwise  to  revest  to  complainant,  a  writ- 
ten proposition  to  defendants  to  pay  the  fund  for 
other  purposes  is  not  evidence  of  liability  under 
the  eontiact.— Lehigh  Val.  Terminal  Ky.  Co.  v. 
Currie  (N.  J.  Ch.)  824. 

Propriety  of  charge,  in  action  on  parol  agree- 
ment, that  a  written  receipt  would  represent 
the  contract  of  the  parties  unless  it  is  shown 
that  a  part  of  the  contract  was  omitted  by 
frand,  accident,  or  mistake.— J cssop  v.  Ivory 
(Pa.)  352. 

Contributory  Negligence. 

See  "Master  and  Servant":  "Negligence." 

Conversion. 

See  "Trover  and  Conversion." 

Conveyances. 

See  "Chattel  Mortgages";  "Covenants";  "Deed": 
••Fraudulent  Conveyances";  "Mortgages'*: 
"Sale;"  "Vendor  and  Purchaser." 


CORPORATIONS. 

See,  also,  "Carriers";  "Horse  and  Street  Bail- 
roads'*;  "Municipal  Corporations";  "Railroad 
Companies  " 

Whether  an  association  constitutes  a  corpora- 
tion depends  on  its  powers.—  Edgeworth  v.  AVood 
(X.  J.  Sup.)  940. 

A  corporation  suable  in  the  state  of  its  organ- 
ization in  the  name  of  its  treasurer  may  be  so 
sued  iu  New  Jersey.— Edgeworth  v.  Wood  (N.  J. 
Sup.)  940. 

Construction  of  act  providing  that  no  certifi- 
cate of  stock  shall  lie  transferred  so  long  as 
the  holder  is  indebted  to  the  company. — Nation- 
al Bank  of  the  Republic  v.  Rochester  Tumbler 
Co.  (Pa.  Sup.)  748. 

A  statement  in  a  stock  certificate  that  the 
shares  are  transferable  on  the  books  of  the 
company  held  not  to  estop  the  corporation 
from  claiming  a  lien  on  the  stock  for  debts  due 
it  by  the  holder. — National  Bank  of  the  Repub- 
lic v.  Rochester  Tumbler  Co.  (Pa.  Sup.)  748. 

Sufficiency  of  affidavit  of  defense  in  action  on 
contract  of  subscription  for  stock  in  a  corpora- 
tion.—Columbus  Lund  Co.  v.  McNally  (Pa.) 
380. 

Officers. 

Sufficiency  of  showing  of  fraud  and  unlawful 
acts  on  the  part  of  officers  of  a  corporation  to 
justify  the  appointment  of  a  receiver  on  the  ap- 
plication of  a  stockholder.— Du  Puy  v.  Trans- 
portation &  Terminal  Co.  (Md.)  889. 

The  fact  that  after  directors  acquired  bonds  on 
a  paid-up  stock  basis,  they  became  charged  with 
knowledge  that  later  issues  were  not  on  such 
basis,  did  not  authorize  the  taking  of  their 
bonds  either  as  a  penalty  or  as  a  contribution 
to  the  general  dividend  fund  for  the  holders  of 
the  subsequent  issues. — Physiek  v.  Baker  (N.  J. 
Err.  &  App.)  81f>. 
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Sufficiency  of  notice  of  managers'  meeting  "to 
hear  the  treasurer's  report  and  transact  any 
■other  business,"  to  justify  the  making  by  the 
meeting  of  a  perpetual  lease  of  the  corporate 
property. — Mercantile  Library  Hall  Co.  v.  Pitts- 
burgh Library  Ass'n  (Pa.  Sup.)  744.    , 

In  the  absence  of  any  by-law  or  fixed  prac- 
tice in  that  re"ard,  a  notice  of  a  meeting  of  a 
board  of  managers  is  insufficient  if  not  received 
by  the  members  of  the  board  before  the  morn- 
ing of  the  day  on  which  the  meeting  is  to  be. 
—Mercantile  Library  Hall  Co.  v.  Pittsburgh 
Library  Ass'n  (Pa.  Sup.)  744. 

The  directors  of  a  corporation  formed  by  the 
consolidation  of  two  other  corporations  under 
I'.  K  1893.  p.  121,  c.  G7,  need  not  be  stockhold- 
ers either  in  the  new  or  in  the  old  corporations. 
—Camden  Safe-Deposit  &  Trust  Co.  v.  Burling- 
ton Carpet  Co.  (N.  J.  Ch.)  479. 

Where  the  presiden.  of  a  corporation,  after 
bringing  suit  as  a  creditor,  resigned  his  office, 
And  an  attorney  was  authorized  to  confess 
judgment  at  once,  held,  that  the  judgment  could 
not  have  preference  over  other  creditors.— Mal- 
lory  v.  Kirkpatrick  (X.  J.  Ch.)  203. 

Contracts. 

The  fact  that  an  officer  of  a  corporation  pro- 
curing notes  to  be  discounted  by  a  bank,  and 
the  proceeds  applied  to  the  corporation's  debt  to 
a  partnership,  was  a  member  or  that  partnership, 
did  not  affect  the  bank's*  right  to  recover  the 
amount  of  the  discounts  on  the  corporation  be- 
coming insolvent. — Bunk  of  America  v.  Poultney 
Slate  W.orks'  Assignee  (Vt)  895. 

Board  of  managers  held  not  to  have  authority 
to  make  perpetual  lease  of  corporate  property 
at  a  rent  of  4  per  cent,  on  its  cost  when  the 
act  of  incorporation  directed  a  lease  for  a  rent 
of  (i  per  cent,  on  the  cost. — Mercantile  Library 
Hall  Co.  v.  Pittsburgh  Library  Ass'n  (Pa.  Sup.) 
744. 

An  affidavit  attached  to  a  mortgage  of  a  con- 
solidated corporation,  stating  its  consideration, 
and  the  amount  due,  hrt-l  sufficient,  under  Supp. 
Revision,  p.  491,  par.  11. — Cumdcn  Safe-Deposit 
&  Trust  Co.  v.  Burlington  Carpet  Co.  (V  J. 
Ch.)  479. 

Where  two  corporations  are  consolidated  un- 
der P.  L.  1893,  p.  121.  c.  07,  held,  that  the  new 
corporation  could  give  a  mortgage  to  secure 
bonds  to  pay  off  mortgage  liens  and  debts  of 
the  old  corporation. — Camden  Safe-Deposit  & 
Trust  Co.  v.  Burlington  Carpet  Co.  (N.  3.  Ch.) 
479. 

Stockholders. 

Where  an  arbitrator  decided  that  certain  cer- 
tificates of  stock  should  be  delivered  to  one  of  the 
parties,  and  they  were  so  delivered  and  trans- 
ferred on  the  company's  books,  such  party  was  a 
stockholder  while  the  stock  stood  in  his  name, 
though  the  award  was  subsequently  set  aside. — 
In  re  Leslie  (N.  J.  Sup.)  954. 

Where  the  complaint  in  an  action  to  enforce  the 
liability  of  stockholders  alleged  a  joint  and  sev- 
eral liability,  a  defense  that  the  liability  was 
limited  by  statute  could  not  be  raised  by  de- 
murrer.— Warren  v.  Providence  Tool  Co.  (R.  I.) 
870. 

Under  a  bill  filed  by  a  creditor  and  stockholder 
of  a  company  for  himself  and  nil  others  joining 
against  the  directors  for  fraud,  a  decree  cauujt 
be  made  for  the  sole  benefit  of  complainant. — 
Landis  v.  Sea  Isle  City  Hotel  Co.  (X.  J.  Err.  & 
App.)  904;    Class  v.  Landis,  Id. 

Where,  under  Gen.  St.  S§  1942,  1965.  a  decree 
dissolving  a  corporation,  and  appointing  a  receiv- 
er, lias  been  made,  creditors,  on  refusnl  of  the 
receiver  to  sue  stockholders,  should  apply  for  his 
removal  or  an  order  to  compel  suit. — Links  v. 
Connecticut  River  Banking  Co.  (Conn.)   1003. 


Insolvency. 

Under  Act  April  8.  1802.  «  1.  2.  n  laborer's 
lien  against  the  property  of  an  insolvent  corpo- 
ration is  prior  to  the  lien  of  a  judgment  entered 
against  the  corporation  before  its  insolvency. — 
Fitzgerald  v.  Maxim  Powder  Manure  Co.  (X. 
J.  Ch.)  1004. 

Corporations  are  not  liable  to  be  proceeded 
against  by  creditors'  bill  under  Chancery  Act. 
jj"88  et  seq— Mallory  v.  Kirkpatrick  (N.  J.  Ch.) 

An  insolvent  corporation  cannot  prefer  as  a 
creditor  one  ot  its  officers. — Mallory  v.  Kirk- 
patrick (X.  J.  Ch.)  206 

Creditors  dealing  with  a  corporation  after  pub- 
lication of  a  certificate  that  20  per  cent,  of  the 
subscribed  stock  has  been  paid  in  will  be  pre- 
sumed to  have  relied  on  such  certificate. — Can- 
field  v.  Gregory  (Conn.)  530. 


COSTS. 

Judgment  on  appeal  from  a  justice's  court 
held  not  to  have  been  "more  favorable"  (Gen. 
St.  1121)  to  plaintiff,  so  as  to  entitle  him  to 
costs.  —  Anderson  v.  Town  of  New  Canaan 
(Conn.)  593. 

Where  costs  are  awarded  as  Incident  to  the 
final  decree,  their  payment  can  be  enforced  only 
by  the  methods  designated  for  the  enforcement 
of  the  decree  itself.— Aspinwall  v.  Aspinwall 
(N.  J.  Err.  &  App.)  470. 

Discretion  of  court  as  to  imposition  of  costs 
in  church  litigation  conducted  by  both  parties 
in  good  faith—  Bliem  v.  Schnltz  (Pa.)  337. 

Counterclaim. 
See  "Set-Off  and  Counterclaim." 


COUNTIES. 

A  court  of  equity  has  no  jurisdiction  either 
in  a  direct  or  collateral  proceeding  to  hear  and 
determine  the  validity  of  a  county-seat  election. 
-Hamilton  v.  Carroll  (Md.)  648. 

Under  the  supplement  of  March  7,  1805,  to  the 
bor.  ugh  act  of  April  5,  1878,  the  borough  of 
Yinelund  is  entitled  to  one  member  of  the  board 
of  chosen  freeholders,  to  be  elected  in  the  spring 
of  1896.— Miller  v.  Board  of  Chosen  Freeholders 
of  Cumberland  County  (N.  J.  Sup.)  948. 

Under  Code.  art.  81,  f  23.  and  article  25.  {  1. 
county  commissioners  can  employ  a  person  to 
compile  abstracts  of  title  of  unassessed  lands. — 
Tusker  v.  Commissioners  of  Garrett  County 
(Md.>  407. 

On  an  investigation  of  county  finances  under 
Supp.  Revision,  p  723,  the  board  of  chosen 
freeholders  cannot  order  ^compensation  paid  to 
ussoiiute  counsel.— Baldwin  v.  Board  of  Free- 
holders of  Middlesex  County  (X.  J.  Sup.)  197. 

A;t  Feb.  13.  188i.  authorizing  the  burial  of 
soldiers,  sailors,  etc..  does  not  authorize  the 
board  of  chosen  freeholders  to  emplov  a  "su- 
perintendent of  soldiers'  burials."  — Boies  v. 
Board  of  Chosen  Freeholders  of  Essex  County 
(N.  J.  Sup.)  54. 

Conclusiveness  of  decision  of  county  auditors 
upon  an  investigation  of  the  accounts  of  a 
county  officer  under  Act  April  15,  1834.— Coun- 
ty of  Westmoreland  v.  Fisher  (Pa.)  571. 

Time  within  which  a  county  officer  may  appeal 
from  a  settlement  of  his  accounts  with  the  coun- 
ty,—Armstrong  County  v.  McKee  (Pa.)  192. 

As  the  board  of  freeholders  cannot  create  a 
debt  in  excess  of  a  certain  limit,  the  members 
of  such  board  cannot  be  convicted  of  attempt- 
ing to  create  such  debt.— Marley  v.  State  (N.  J. 
Sup.)  208 
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County  Commissioners. 

See  "Counties. " 

COURTS. 

See  "Justices  of  the  Peace." 

A  case  of  which  the  supremo  court,  under  Act 
1886,  establishing  the  superior  court,  has  no 
jurisdiction  unless  acquired  before  such  estab- 
lishment, will  be  remitted  to  such  court,  where, 
prior  to  such  establishment,  the  only  steps  taken 
for  appeal  were  in  the  trial  court.— -Chris tner  v. 
John  (Pa.)  107. 

A  justice  of  the  supreme  court  should  not  allow 
an  appeal  from  a  judgment  of  the  superior  court 
under  the  act  creating  the  latter  court  when  the 
question  involved  is  merely  the  construction  of 
words  in  a  will,  which  is  of  interest  only  to  the 
parties  to  the  suit.— Kraemer  v.  Guarantee  Trust 
&  Safe-Deposit  Co.  (Pa.)  1047. 

Under  P.  L.  1864,  p.  491.  the  court  of  errors 
and  appeals  has  no  jurisdiction  of  an  appeal 
from  a  judgment  of  the  supreme  court  on  ap- 
peal from  the  judgment  of  the  circuit  court  in 
contested  election  cases.— O'Brien  v.  Benny  (N. 
J.  Err.  &  App.)  380. 

The  district  comt  of  Newark  has  jurisdiction 
of  a  suit  to  the  extent  of  $300  under  the  land- 
lord and  tenant  set,  §  27  (Revision,  p.  575).— 
Tims  t.  Spragg  (N.  J.  Sup.)  213. 

Under  the  judiciary  act  of  August  22.  1893. 
(chapter  8,  §  23),  the  district  court  has  exclusive 
jurisdiction  of  an  action  for  possession  of  land 
against  a  tenant  by  sufferance.— Cosgrove  v. 
Merz  (R.  I.)  370. 

The  orphans'  court  has  no  jurisdiction  of  a 
contest  by  an  heir  as  to  the  validity  of  a  trans- 
fer of  personalty  by  deceased  during  his  'ife- 
time  to  other  heirs.— Daugherty  v.  Daugherty 
(Md.)   541. 

The  orphans'  court  may.  under  Act  March  26. 
I8(i9.  order  investment  of  h  fund  to  produce  an 
annuity  given  a  widow  in  lieu  of  dower,  and  or- 
der preference  of  the  annuity  over  the  claims 
of  the  creditors.— Green  v.  Saulsbury  (Del.  Ch.) 
623. 

Power  of  orphans'  court  to  remove  an  execu- 
tor for  neglect  of  duties. — Carey  v.  Reed  (Md.) 
633. 

COVENANTS. 

Where  the  owners  of  the  equity  of  redemp- 
tion in  ore  land  covenanted  with  a  railroad 
company  that  had  made  improvements  thereon 
to  give  such  company  all  their  traffic,  one  ob- 
taining title  to  the  land  through  foreclosure  of 
mortgage  antedating  the  agreement,  and  hav- 
ing accepted  the  benefits  of  the  contract,  is 
bound  thereby— Bald  Eagle  Val.  R.  Co.  r. 
Nittanr  Val.  R.  Co.  (Pa.)  239. 


CREDITORS'  BILL. 

A  bill  by  an  attaching  creditor  to  set  aside 
qpnveyanees  as  fraudulent  and  impress  the 
property  with  a  trust,  and  for  the  appointment 
of  u  receiver,  examined,  and  *Wrf  sufficient  on 
demurrer.— Couse  v.  Columbia  Powder  Manuf'g 
Co.  <N.  J.  Ch.)  297. 


CRTMTNAIi  ULW. 

See,  also,  "Bail";  "Indictment  and  Information"; 
"Witnew." 

Fraudulent  attempt  to  create  debt,  see  "Coun- 
ties." 

v.33a.— 71 


Particular  crimes,  see  "Bastardy";  "Bigamy"; 
"Carrying  Weapons";  "False  Pretenses": 
"Gaming"*:  "Homicide":  "Intoxicating  Liq- 
uors": 'Prostitution";  "Rape." 

Violation  of  election  law,  see  "Elections  and 
Voters." 

Evidence  heU  to  sustain  a  plea  In  bar  of  a  pre- 
rious  conviction  for  maintaining  a  common 
nuisance.— State  v.  Brownrigg  (Mc.)  11. 

Before  proving  an  oral  confession,  it  is  not 
necessary  to  show  it  was  not  reduced  to  writ- 
ing.—State  v.   Smith  (Del.  Gen.  Bess.)  441. 

Where  a  conspiracy  is  proven  the  admissions 
of  the  conspirators  are  admissible  against  the 
others.— State  v   Clark  (Del.  Gen.  Sess.)  310. 

Evidence  of  past  character  is  inadmissible 
where  defendant  has  not  put  his  character  in 
issue.— State  v.  Lodge  (Del.  O.  &  T.)  312. 

Harmless  .-rror  of  court  in  stating  that  five 
witnesses  testified  to  n  certain  fact  when  but 
two  had  done  so.— Commonwealth  v.  Bowman 
(Pa.)  342. 

Where  the  evidence  of  guilt  is  clear,  proof  of 
good  character  is  of  little  weight.  —  State  r. 
Smith  (Dei.  Gen.  Sess.)  441. 

Where  the  jury  is  instructed  that  on  the  evi- 
dence defendant  cannot  be  convicted  of  a  crime 
charged,  but  may.  if  the  facts  warrant,  be  con* 
victed  of  an  attempt  to  commit  such  crime', 
failure  to  instruct  that  they  must  acquit  of  a 
crime  charged  is  error.— Marley  v.  State  (N.  J, 
Sup.)  208. 

The  fact  that  a  juror  expressed  an  opinion  is 
not  ground  for  new  trial,  where  he  was  not  ex- 
amined on  voir  dire,  and  testified  that  be  mere- 
ly expressed  the  opinion  to  escape  jury  duty, 
but  had  not  in  fact  formed  one.— State  v.  Robin- 
son (Del.  O.  &  T.)  57. 


DAMAGES. 

Sec,  also,  "Libel  and  Slander";  "Trespass." 
In  condemnation  proceedings,  see  "Eminent  Do- 
main." 

Right  of  passenger  to  recover  punitive  dam- 
ages for  being  put  off  a  car  by  force  in  com- 
pliance with  a  rule  of  the  company. — McMillan 
v.  Federal  St.  &  P.  V.  Pass.  Hy.  Co.  (Pa.)  500. 

Sufficiency  of  instruction  as  to  measure  of 
damages  in  action  by  boy  10  years  old  on  ac- 
count of  permanent  injuries.— Baker  v.  Irish 
(Pa.)  558. 

An  uneinancipated  minor  cannot  recover  for 
both  the  damages  sustained  by  personal  inju- 
ries and  the  loss  of  earning  power  during  mi- 
nority.—Clark  Mile-End  Spool  Co.  v.  Shaffery 
(N.  J.   Sup.)  284. 

In  an  action  for  injuries  not  resulting  in  death, 
mortality  tables  are  admissible  under  proper  in- 
structions.—Campbell  v.  City  of  York  (Pa.)  879. 

Right  of  plaintiff,  nuder  Act  May  2,  1876,  to 
recover  damages  up  to  the  date  of  trial,  on  ac- 
count of  the  pollution  of  a  strenm. — Hileman  v. 
Hileman  Distilling  Co.  (Pa.)  575. 


DEATH  BY  WRONGFUL  ACT. 

Recovery  can  be  had  under  St.  1891,  c.  124, 
for  death  by  wrongful  act,  only  when  the  per- 
son injured  dies  immediately. — Sawyer  v.  Per- 
ry- (Me.)  660. 

No  action  will  lie  for  the  wrongful  death  of  a 
person  except  that  provided  by  Revision,  p.  294, 
by  the  personal  representative  of  decedent  for 
the  benefit  of  the  widow  and  next  of  kin.— 
Myers  t.  Holborn  (N.   I.  Err.  &  App.)  389. 

A  declaration  for  death  by  wrongful  act  in 
form  a   common-law   action   based  on   defend- 
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ant's  negligence  could  not  be  amended  by  an 
allegation  that  the  action  was  brought  for  the 
benefit  of  the  widow.— Sawyer  t.  Perry  (Me.) 
660. 

Decedent* 

See  "Executors  and  Administrators":  "Wills." 

DECEIT. 

In  an  action  against  one  who  induced  plaintiff 
to  marry  him  by  false  representations  that  he 
was  single,  and  to  lire  with  him  for  over  30 
years,  evidence  of  defendant's  wealth,  which 
plaintiff  helped  to  accumulate,  was  admissible 
on  the  question  of  damages.— Morrill  v.  Palmer 
(Vt.)  829. 

Declarations. 

See  "Pleading." 

Of  agent,  see  "Principal  and  Agent." 

Declarations  and  Admissions. 

See  "Evidence." 


DEDICATION. 

Of  highways,  see  "Highways." 

Evidence  held  not  to  show  a  dedication  of  a 
.street  made  by  one  through  his  property.— City 
of  Baltimore   v.  Pear  (Md.)  63 1. 

A  conveyance  of  lots  as  bounding  on  a  street 
laid  out  over  the  grantor's  land  is  a  dedication 
of  only  so  much  of  the  land  occupied  by  the 
street  aa  will  enable  the  grantee  to  reach  an- 
other public  way.— City  o.  Baltimore  >.  I' rick 
(Md.)  435. 

Where  the  state,  on  platting  a  town,  marks 
certain  squares  as  public  squares,  and  sells  lots 
thereby,  the  squares  are  dedicated  to  public  use. 
—Commonwealth  v.  Borough  of  Beaver  (Pa.) 
112. 

The  fact  that  land  dedicated  for  a  street  was 
not  accepted  as  such  by  the  public  for  23  years, 
during  which  time  it  was  freonently  obstruct- 
ed, did  not  constitute  an  abandonment  of  the 
dedication.— City  or  Baltimore  v.  Prick  (Md.) 
435. 

DEED. 

See,  also,  "Boundaries";  "Covenants";  "Fraudu- 
lent Conveyances";  "Mortgages";  "Vendor  and 
Purchaser. 

Sufficiency  of  evidence  to  show  that  deed 
from  mother  to  one  of  her  children  was  ob- 
tained by  undue  influence.  —  Bauer  v.  Bauer 
(Md.)  643. 

Where  a  deed  is  delivered  to  a  third  person, 
to  be  delivered  to  the  grantee  on  the  grantor's 
death,  such  a  delivery  relates  back  to  the  date 
of  execution.— Gish  v.  Brown  (Pa.)  60. 

Delivery  of  a  deed  considered,  and  held  to 
pass  title.— Gish  v.  Brown  (Pa.)  60. 

Question  whether  deed  running  in  names  of 
several  grantors  waa  delivered  as  to  those  of 
the  grantors  who  executed  it— Donnelly  v.  Raf- 
ferty  (Pa.  Sup.)  754. 

The  fact  that  a  deed  was  never  delivered 
held  not  to  revive  a  previous  deed  originally 
made  for  the  same  puroose  and  then  abandon- 
ed.—Donnelly  v.  Rafferty  (Pa.  Sup.)  754. 

Where,  to  avoid  n  family  quarrel,  each  of  the 
remainder-men  under  a  devise  agrees  to  join 
in  a  conveyance  to  the  life  tenants,  provided  it 
is  joined  in  by  all  the  remainder-men.  the  con- 
sideration for  the  deed  fails  if  any  of  the  re- 
mainder-men fail  to  join  therein.— Donnelly  v. 
Rafferty  (Pa.  Sup.)  754. 


The  words,  "give,  grant,  bargain,  sell,  convey, 
and  confirm,"  in  a  deed,  held  to  convey  a»fee.— 
Breckinridge  v.  Delaware,  L.  &  W.  R.  Co.  (N. 
J.  Ch.)  800. 

Deed  construed,  and  held  to  convey  a  fee  sub- 
ject to  an  easement— First  Nat.  Bank  v.  Mor- 
rison (Me.)  784. 

Two  calls  in  a  deed,  one  to  the  "high-water 
mark"  of  a  river,  and  the  other  "thence  west- 
erly by  the  bank  of  the  river,"  mean  the  same 
thing— Morrison  v.  First  Nat.  Bank  (Me.)  782. 

Deed  construed,  and  held  to  convey  a  fee  sub- 
ject to  an  easement — Morrison  v.  First  Nat. 
Bank  (Me.)  782. 

The  punctuation  of  an  instrument  may  be 
considered  in  order  to  solve  an  ambiguity  which 
was  not  created  by  the  punctuation.— Olivet  v. 
Whitworth  (Md.)  723. 

A  deed  of  two  tracts  of  land  as  that  received 
under  a  certain  waiver  "particularly  described 
in  a  deed  from  P."  held  not  to  include  a  tract 
received  by  will,  but  not  included  in  the  deed 
from  P.-Jay  v.  Michael  (Ml.)  322. 

A  second  deed  between  the  same  parties  may  dp 
used  to  show  the  construction  given  to  the  first 
deed  by  the  parties  thereto.— Ringrose  r.  Ring- 
rose  (Pa.)  129. 

Deed  construeu.  and  held  to  charge  the  land 
in  the  hands  of  the  grantee  and  his  successor 
with  a  provisior  in  favor  of  the  grantors. — Ring- 
rose  v.  Ringrote  (Pa.)  129. 

A  deed  construed  in  connection  with  the  evi- 
dence in  the  case,  and  held,  that  the  alleged  res- 
ervation therein  without  words  of  inheritance 
constituted  a  personal  right  or  easement  in  the 
grantor  which  he  could  convey.— Ring  T.  Walk- 
er (Me.)  174. 

Defective  Streets. 

See  "Municipal  Corporations." 


Demurrer. 


See  "Pleading.' 


DEPOSITION. 

Deposition,  in  whole  or  in  part,  may  be  read  ia 
evidence  by  either  party  to  the  action. — Town  of 
Anaonia  v.  Cooper  (Conn.)  905. 

DESCENT  AND  DISTRIBUTION. 

See,   also,   "Dower";  "Executors  and  Adminis- 
trators''; "Wills." 

A  bill  will  not  lie  against  a  devisee  to  recover 
loss  by  an  estate  of  which  his  testator  was  exec- 
utor, through  his  negligence,  without  making  the 
personal  representative  of  the  testator  a  party.— 
Dodd  v.  Lindsley  (N.  J.  Err.  &  A#p.)  963. 

Effect  of  special  act  of  March  14,  1873  (P. 
L.  290),  as  exempting  one  M.  H.  from  the 
payment  of  the  collateral  inheritance  tax  on 
property  devised  to  him  by  one  B.  H. — Com- 
monwealth v.  Henderson  (Pa.)  368. 

DISTRICT  AND  PROSECUTING 
ATTORNEYS. 

When  prisoner  properly  discharged  by  direc- 
tion of  state's  attorney.— Kent  v.  Miles  (Vt) 
768. 


See  "Courts.' 


District  Court. 
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DIVOBCB. 

Where  a  wife  deserts  her  husband  for  three 
consecutive  years,  and  refuses  to  return,  the 
fact  that  be  visited  her  on  one  occasion  and 
occupied  the  same  bed  does  not  show  condona- 
tion.— Danfortb  v.  Danforth  (Me.)  781. 

Utter  desertion  for  three  consecutive  years  is 
ground  for  divorce. — Danforth  v.  Danforth  (Me.) 
781. 

Character  of  evidence  admissible  on  issue  as 
to  cruel  and  barbarous  treatment  of  husband  by 
wife.— Barnsdall  v.  Barnsdall  (Pa.)  343. 

The  crnel  and  barbarous  treatment  of  a  hus- 
band by  his  wife,  which  justifies  a  divorce,  need 
not  be  such  as  to  endanger  the  husband's  life. — 
Barnsdall  v.  Barnsdall  (Pa.)  343. 

Htid,  that  defendant  did  not  allege  facts  effi- 
cient to  entitle  him  to  a  new  trial  of  a  petition 
for  a  divorce.— Roberts  v.  Roberta  (R.  I.)  872. 

A  woman  who  has  been  granted  a  divorce 
and  the  custody  of  her  minor  children,  without 
any  provision  for  their  maintenance,  cannot, 
on  the  death  of  the  husband,  recover  from  his 
estate  for  the  support  of  the  children. — Brown 
v.  Smith  (R.  I.)  466. 

A  dismissal  by  complainant  held  properly 
granted  on  condition  that  he  pay  the  costs  and 
defendant's  attorney's  fees.— Chappell  v.  Chap- 
pel)  (Md.)  650. 

Documentary  Evidence. 

See  "Kvidence." 

DO  WEB. 

A  widow  who  takes  an  annuity  in  lieu  of 
dower  not  exceeding  her  dower  interest  is  pre- 
ferred to  creditors  of  the  estate. — Green  v. 
Sautabury  (Del.  Ch.)  623. 

Dying  Declarations. 

See  "Homicide." 

EASEMENTS. 

Where  land  held  in  common  was  severed, 
light  and  air  were  appurtenant  to  a  building  on 
one  of  the  separate  parcels  thereby  created. — 
Greer  v.  Van  Meter  (N.  J.  Ch.)  794. 

An  easement  is  not  lost  by  cesser  of  use  for 
two  years.— Manning  v.  Port  Reading  R.  Co. 
(N.  3.  Ch.)  802. 

The  owner  of  land  subject  to  easement  can- 
not change  location  of  the  easement  without  the 
consent  of  the  person  entitled  thereto.— Man- 
ning v.  Port  Reading  R.  Co.  (N.  J.  Ch.)  802. 

The  fact  that  there  is  a  change  of  a  few  feet 
in  the  way  which  is  the  subject  of  user  does 
not  affect  the  right  thereto  by  prescription. — 
Kurtz  v   Hoke  (Pa.)  649. 

Act  April  25,  1850,  providing  that  no  right  of 
way  through  uninclosed  woodland  shall  be  ac- 
quired by  user,  the  use  of  a  part  of  the  way 
rsing  through  arable  land  does  not  draw  with 
a  prescriptive  right  to  the  part  passing 
through  uninclosed  woodland. — Kurtz  v.  Hoke 
(Pa.)  549. 

Evidence  examined,  and  held,  that  the  building 
of  a  fence  across  a  street  did  not  show  an  aban- 
donment of  the  easement  in  the  street.— Hrhite 
v.  Tide  Water  Oil  Co.  (N.  J.  Ch.)  47;  Same  v. 
Tide  Water  Pipe  Co.,  td. 

Evidence  examined,  and  held  insufficient  to 
show  an  abandonment  of  an  alley. — Ermentrout 
v.  Stitzel  (Pa.)  10U. 
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v.  Same,   Id.;    Montclair  Water  Co.  v.  Same.ii 
Id.;    Whelihan  v.  Same.  Id.;    Favior  v.  Same, 
Id.;    Rockaway  &  Hudson  Co.  v.  Same,  Id. 

Right  of  plank-road  company  which  condemns 
a  right  of  way  to  appropriate  a  spring  opened 
in  cutting  its  roadway,  and  to  use  the  waters 
thereof.— Upper  Ten  Mile  Plank-Road  Co.  v. 
Braden  (Pa.)  562. 

Under  general  power  to  take  lands  for  streets, 
land  on  which  a  dwelling  house  is  situated  may 
be  taken  by  a  city— Barr  v.  City  of  New  Bruns- 
wick (N.  J.  Sup.)  477. 

Where  directors  of  a  corporation  adopted  a 
plan  requiring  the  acquisition  of  certain  lands 
and  paid  for  some  of  them,  they  sufficiently 
determined  the  necessity  of  the  taking.— State 
t.  Proprietors  of  Morris  Aqueduct  (N.  J.  Sup.) 
252. 

The  Morris  Aqueduct  has  power  to  condemn 
lands  and  rights  in  them  to  furnish  water  and 
to  collect  and  preserve  the  water.— Kountze  v. 
Proprietors  of  Morris  Aqueduct  (N.  J.  Sup.) 
252. 

Procedure. 

Au  application  to  condemn  land  by  a  corpo- 
ration authorized  to  condemn  lands  necessary 
for  its  purpose  need  not  Bhow  how  it  deter- 
mined the  necessity.— Kountze  t.  Proprietors 
of  Morris  Aqueduct  tN.  J.  Sup.)  252. 

A  tenant  whose  name  does  not  appear  in  the 
report  of  condemnation  proceedings  because  he 
failed  to  make  his  interest  known,  is  not  enti- 
tled to  personal  notice  under  Pub.  St.  c.  64.  } 
35.— Wialen  v.  Bates  (R.  I.)  224. 

An  election  of  the  city  to  make  an  improve- 
ment, made  after  the  filing  of  a  first,  but  before 
the  filing  of  »n  amended,  report,  vests  title  in 
lands  included  in  the  amended  report.— In  re 
Washington  Street  (R.  I.)  516. 

Where  parties  interested  allowed  a  recommit- 
ment of  a  commissioners'  report  without  objec- 
tion, they  waived  any  irregularity.— In  re  Wash- 
ington Street  (R.  I.)  516. 

•Where  a  report  was  recommitted  for  correc- 
tion, the  amended  report,  when  filed,  related 
back  to  the  filing  of  the  original  report.— In  re 
Washington  Street  (R.  I.)  516. 
.  A  recital  in  the  order  of  recommitment  of  a 
report  to  the  commissioners  as  to  who  made  the 
motion  for  recommitment  is  conclusive.— In  re 
Washington  Street  (R.  I.)  516. 

Effect  of  approval  of  bond  on  application  for 
condemnation  of  property  by  a  railroad  com- 
pany, as  passing  the  title  thereto.— Semple  v. 
Cleveland  &  P.  R.  Co.  (Pa.)  564. 

The  approval  by  directors  of  a  corporation 
of  eminent  domain  proceedings  by  its  president 
are  sufficient  to  sustain  an  order  made.  — 
Kountze  v.  Proprietors  of  Morris  Aqueduct  (N. 
J.  Sup.)  252. 

The  right  to  jury  trials  given  by  Pub.  Laws, 
c.  1201.  8  2,  on  condemnation  of  land  for  a 
statehouse,  refers  to  awards  from  the  board  of 
appraisal  commissioners. — In  re  Condemnation  of 
Certain  Land  for  New  State  House  (R.  l.)  448. 

Under  Pub.  Laws,  c.  1201,  there  is  no  right 
on  the  part  of  the  state  to  a  jury  trial.— In  re 
Condemnation  of  Certain  Land  for  New  State 
House  (R.  I.)  448. 
Compensation. 

In  condemning  land  for  a  state  house,  the  com- 
missioners in  awarding  damages  should  not  add 
to  the  area  of  the  lots  abutting  on  streets  con- 
demned one-half  the  width  of  the  streets.— In  re 
Condemnation  of  Certain  Land  for  New  State 
House  (R.  I.)  523. 

The  payment  into  court,  after  a  party's  refusal 
to  accept  the  amount  awarded  for  land  taken  by 
condemnation,  stops  interest  thereon. — National 
Docks  &  N.  J.  T.  C.  Ry.  Co.  v.  Pennsylvania  R. 
R.  (N.  J.  Ch.)  860. 


The  attorney  for  parties  having  a  divided  in- 
terest in  condemnation  proceedings  is  authorized 
to  receive  the  amount  awarded  for  taking  the 
land— National  Docks  &  N.  J.  J.  C.  Ry.  Co.  v. 
Pennsylvania  R.  R.  (N.  J.  Ch.)  860. 

Measure  of  damages  on  the  taking  of  a  toll 
bridge  by  a  county  for  public  use  under  Act 
May  8,  1876.— Clarion  Turnpike  &  Bridge  Co. 
v.  Clarion  County  (Pa.)  580. 

Construction  of  charter  to  a  turnpike  com- 
pany as  making  its  right  to  erect  a  toll  b  rid  ire 
over  a  river  distinct  from  the  right  to  maintain 
a  turnpike,  so  that  the  latter  was  not  to  be  con- 
sidered in  determining  the  value  of  the  former 
when  appropriated  T>y  the  county. — Clarion 
Turnpike  &  Bridge  Co.  v.  Clarion  County  (Pa.) 
580. 

In  proceedings  to  condemn  land  for  a  state- 
house, the  commissioners  should  consider  the 
enhancement  in  value  of  the  land  taken  due  to 
the  purchase  of  an  adjacent  tract  for  the  state- 
house.— In  re  Condemnation  of  Certain  Land 
for  New  Statehouse  (R.  I.)  523. 

Under  Pub.  Laws.  c.  1201,  the  statehouse 
board  of  commissioners  must  regard  the  time 
when  the  court  adjudicates  a  public  necessity 
for  taking  land  for  such  statehouse  in  deter- 
mining tne  v  nue  of  the  land  taken. — In  re  Con- 
demnation of  Certain  Land  for  New  Statehouse 
(R.  I.)  523. 

Error  of  commissioners,  in  proceedings  under 
Act  Feb.  22,  1854,  as  amended,  in  not  appor- 
tioning to  parties  having  distinct  interests  their 
separate  damages,  held  a  mere  irregularity  not 
affecting  the  jurisdiction.— In .  re  Washington 
Street  (R.  I.)  516. 

Sufficiency  ot  evidence  on  issue  as  to  dam- 
ages sustained  by  plaintiff  through  the  widen- 
ing of  a  street  through  his  property  to  justify 
the  court  :b  telling  the  jury  that  the  plaintiff  is 
the  owner  of  the  land  — Royer  v.  Borough  of 
Ephrata  (Pn.)  Mil. 

Harmless  error,  on  issue  as  to  damage  caused 
by  widening  n  street  through  one's  land,  in  sub- 
mitting to  the  jury  plaintiffs  testimony  that 
he  made  a  parol  sale  of  the  lot  for  $4,000  be- 
fore the  taking  of  iart  of  it  by  the  borough.— 
Reinhold  v.  Borough  of  Ephrata  (Pa.)  362. 

A  statement  by  Mie  court,  on  an  issue  as  to 
damage  caused  by  widening  a  street,  of  the 
time  before  the  widening  which  was  to  be  con- 
sidered in  determining  the  market  value,  hdd 
not  to  be  ground  for  reversal. — Royer  v.  Bor- 
ough of  Ephrata  (Pa.)  361. 

Rights  of  landowners. 

One  suing  to  restrain  the  laying  of  railroad 
tracks  over  his  land  need  allege  only  ownership 
and  occupancy,  without  introducing  the  rhain  of 
his  title. — Lewis  v.  Pennsylvania  R.  Co.  (N.  J. 
Ch.)  032. 

It  is  presumed  that  an  abutting  owner  owns  to 
the  center  of  the  street,  and  he  is  hence  entitled 
to  a  preliminary  injunction  against  the  laying  of 
tracks  on  that  half  of  the  street  adjoining  his  lot. 
—Lewis  v.  Pennsylvania  R.  Co.  (N.  J.  Ch.i  U32. 

Where  land  is  subject  to  the  servitude  of  a 
highway  the  construction  of  an  electric  road 
will  not  be  restrained  at  the  suit  of  the  land- 
owner, because  without  legal  authority,  where 
it  does  not  impose  an  additional  servitude  or 
cause  complainant  any  special  damage. — Bor- 
den v.  Atlantic  Highlands,  R.  B  &  L.  B.  Elec- 
tric Ry.  Co.  (N.  J.  Ch.)  270. 


EQUITY- 

See,  also,  "Charities";  "Fraudulent  Conveyan- 
ces"; "Injunction";  "Marshaling  Assets"; 
"Mortgages":  "Partnership";  "Receivers": 
"Specific  Performance";  "Subrogation": 
"Trusts." 


INDEX. 


Where  equity  assumes  jurisdiction  of  cause 
also  triable  at  law,  it  will  retain  it.— Meyer  v. 
San!  (Md.)  5.-50. 

Where  a  court  of  equity  entertains  jurisdiction 
for  the  purpose  of  granting  any  relief  it  will  de- 
termine all  the  matters  in  controversy  so  as  to 
pat  an  end  to  tie  litigation. — Middle  States  Loan, 
Bldg.  &  Const.  Co.  t.  Hagerstown  Mattress  & 
Upholstery  Co.  (Md.)  886. 

Where  equity  is  invoked  to  effect  the  crossing 
of  one  railroad  by  another,  and  the  right  to 
cross  has  been  duly  condemned,  the  court  will 
determine  the  legality  of  the  proposed  manner 
of  crossing. — National  Docks  &  N.  J.  J.  C. 
By.  Co.  v.  Pennsylvania  R.  Co.  (N.  J.  Ch.)  219. 

Equity  has  no  jurisdiction  to  protect  a  person 
from  being  watched  by  detectives.— Chappell  v. 
Stewart  (Md.)  542. 

The  rights  of  all  parties  before  a  court  of  eq- 
uity will  be  determined,  regardless  of  informal- 
ities in  their  joinder.— Peterborough  Sav.  Bank 
v.   Hartshorn  (N.  H.)  729. 

A  proceeding  to  enforce  a  surety's  liability  will 
be  stayed  until  securities  which  the  creditor 
holds  are  first  exhausted.— Kidd  v.  Hurley  (N. 
J.  Ch.)  1057. 

Question  as  to  equitable  jurisdiction  conferred 
by  bill  reciting  defendant's  duty  to  pay  mort- 
gages assumed  by  him,  and  a  threat  by  the 
mortgagees  to  proceed  against  plaintiff  mortga- 
gor on  account  of  such  debt. — Blood  v.  Crew 
Levick  Co.  (Pa.)  d48. 

Where  there  is  no  trust  relationship,  and 
there  is  no  complexity  of  accounts,  complainant 
will  be  remitted  to  his  remedy  at  law.— Bell  ing- 
ham  v.  Palmer  (N.  J.  Ch.)  199. 

A  bill  for  injunction  and  to  correct  a  deed 
and  for  legal  relief  will  be  dismissed  where  the 
application  for  equitable  relief  is  unfounded. — 
Collier  t.  Collier  (N.  J.  Ch.)  193. 

Where  plaintiff  claims  the  right  to  build  over 

defendants  lot,  which  defendant  denies,  the 
remedy  is  not  in  equity,  but  at  law.— Saunders 
v.  Racquet  Club  (Pa.)  79. 

Where  a  creditor  failed  to  present  his  claim  to 
the  executors  of  his  debtor,  a  court  of  equity 
has  no  jurisdiction  to  declare  certain  bequests 
subject  to  his  claim,  it  appearing  that  on  a 
final  settlement  a  large  residue  remained  in  the 
executors. — Dodson  v.  Severs  (N.  J.  Err.  & 
App.)  388. 

Reformation  of  contract. 

Equity  will  not  reform  an  executed  contract 
on  the  ground  of  mistake  unless  it  was  mutual. 
—Dougherty  v.  Greenwich  Ins.  Co.  of  City  of 
New  York  (N.  J.  Ch.)  295. 

Cancellation  of  contract. 

Fraud  relied  on  as  ground  for  equitable  re- 
lief must  be  proven  like  any  other  fact. — Bur- 
ton v.  Willen  (Del.  Ch.)  675. 

Failure  of  an  executor  to  disclose  to  the 
daughter  of  his  decedent  the  condition  of  dece- 
dent's estate  held  a  suppressio  veri  vitiating  an 
agreement  by  the  daughter  that  the  claim  by 
the  executor  for  advances  made  her  while  a 
minor  shall  be  allowed  on  a  claim  of  the 
daughter  against  the  executor,  disconnected 
with  the  estate.— Burton  v.  Willen  (Del.  Ch.) 
675. 

A  deed  will  not  be  Bet  aside  where  the  party 
executing  it  can  read,  on  the  claim  that  he  sup- 
posed the  conditions  differrnt  from  what  they 
really  were.— Eldridge  v.  Dexter  &  P.  R.  Co. 
(AleT)  974. 

A  higher  degree  of  mental  capacity  is  required 
on  the  exchange  of  lands  than  to  attend  to  ordi- 
nary business  or  to  make  a  will.— Turner  v. 
Houpt  (N.  J.  Ch.)  28. 

Evidence  in  an  action  to  set  aside  an  exchange 
of  properties  on  the  ground  of  fraud  considered. 
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management   of    milling    property    determined. — 
Kennedy  v.  McCloskey  <Pa.>  117. 

A  judgment  creditor  held  a  proper  party  to  on 
action  by  lien  claimants  against  a  corporation 
for  the  appointment  of  a  receiver. — Fitzgerald  v. 
Maxim  Powder  Manufg  Co.  (N.  J.  Ch.)  KW4. 

Right  to  have  master's  report  stricken  out  he- 
cause  testimony  was  not  taken  within  the  time 
fixed  by  rule  of  court,  when  the  delay  was 
caused  by  the  one  making  the  motion.— Hoof- 
stitler  v.  Hostetter  (Pa.  Sup.)  763. 

When  defendants  voluntarily  appear,  and 
without  objection  participate  in  all  the  proceed- 
ings, it  is  error  to  dismiss  the  suit  because  an 
erroneous  form  of  notice  to  appear  and  answer 
was  used.— Brinton  v.  Hogue  (Pa.)  554. 

A  decree  for  the  payment  of  money  due  on  a 
contract  can  be  enforced  by  sequestration,  by 
fieri  facias,  and,  in  cases  of  fraud,  by  capias 
against  his  person. — Aspinwall  v.  Aspinwall  (N. 
J.  Krr.  &  App.)  470. 


ESTATES. 

Right  of  lite  tenant  to  profits  arising  from  the 
sale  of  property  bought  in  by  the  trustees  on  fore- 
closure.—In  re  Park'B  Estate  (Pa.)  884;  Appeal 
of  Leech,  Id 


ESTOPPEL. 

By  judgment  see  "Judgment." 

A  corporate  officer  who  signed  a  sworn  state- 
ment that  20  per  cent,  of  the  capital  stock  had 
been  paid  in  is  estopped,  in  an  action  on  his  own 
subscription,  from  denying  corporate  existence 
because  such  stock  was  not  paid  in.— Canfield  v. 
Gregory  (Conn.)  536. 

An  abutting  owner  is  not  estopped  to  allege 
the  invalidity  of  an  ordinance  because  he  op- 
posed the  paving  of  a  street  with  stone,  ex- 
pressing the  preference  for  brick,  which  the  or- 
dinance, when  passed,  provided  for. — City  of 
Bradford  v.  Fox  (Pa.)  85. 

Defendant,  having  objected  to  the  jurisdiction 
because  of  a  provision  in  a  contract  for  refer- 
ence to  an  architect,  cannot  thereafter  object  to 
a  reference  to  the  architect — Barclay  v.  Decker- 
hoof  (Pa.)  71. 

The  fact  that  a  city  accepted  the  benefits  of 
a  contract  by  the  council  will  not  estop  it  from 
avoiding  the  contract  on  the  ground  that  the 
council  had  no  authority  to  make  it— McTwig- 
gan  v.  Hunter  (R.  I.)  5. 

A  plaintiff,  in  an  action  to  set  aside  a  convey- 
ance on  the  ground  of  fraud,  held  not  estopped 
by  statements  made  by  his  wife  to  inquiries 
made  by  a  proposed  purchaser. — Turner  v.Houpt 
(N.  J.  Ch.)  28. 

Evidence  examined,  and  held,  that  one  build- 
ing a  fence  across  a  street  was  not  estopped  to 
claim  an  easement  therein.— White  v.  Tide  Wa- 
ter Oil  Co.  (N.  J.  Ch.)  47:  Same  v.  Tide  Water 
Pipe  Co.,  Id. 

One  receiving  benefits  held  estopped  thereby. — 
Gibbs  v.  Craig  (N.  J.  Err.  &  App.)  1002. 

A  borrowet  oi  his  creditor  cannot  object  that 
a  loan  by  a  national  bank  was  in  excess  of  the 
legal  limit— McCartney  v.  Kipp  (Pa.)  233. 

Estoppel  of  one  to  allege  that  suit  is  brought 
prematurely  after  having  asserted  to  plaintiff 
before  suit  an  absolute  title  to  the  property  in 
suit— Collins  v.  Bellefonte  Cent.  It.  Co.  (Pa.) 
331. 

Effect  of  declarations  by  plaintiffs  as  to  bound- 
ary line  between  their  land  and  defendants'  as 
estopping  them  from  recovering  for  timber  cut 
by  defendants  on  a  disputed  strip.— Eifert  v. 
Lytle  (Pa.)  573. 


!  A  county  officer  is  not,  by  attending  a  meeting 
'  of  the  county  auditors  at  which  his  accounts 
ore  examined,  estopped  to  deny  the  jurisdiction 
of  the  auditors  to  review  a  former  decision  as 
to  his  indebtedness  to  the  county. — County  of 
Westmoreland  v.  Fisher  (Pa.)  571. 

Defendant,  who  had  induced  plaintiff  to  mar- 
ry him  by  false  representations  that  he  was  sin- 
gle, could  not  assert  that  plaintiff  was  not  de- 
ceived by  his  denial  that  he  was  previously  mar- 
ried.—Morrill  v.  Palmer  (Vt)  829. 

One  who  permitted  a  railway  company  to 
erect   an    expensive   embankment   over   land    in 

I  which  he  had  an  easement  was  not  entitled  to 
a  decree  for  the  abatement  of  the  obstruction 
until  the  company  had  opportunity  to  condemn 
a  right  of  way.— Manning  v.  Port  Reading  R. 

,  Co.  (N.  J.  Ch.)  802. 

Facts  considered,  and  held  to  constitute  a  ratifi- 
cation by  a   remainder-man  of  a  conveyance  in 
1  fee   by   the  life   tenant. — Town  of  Ansonia   v. 
I  Cooper  (Conn.)  905. 

!  A  contract  for  the  sale  of  a  right  to  mine  coal 
owned  by  tenants  in  common,  and  the  recogni- 

!  tion  of  such  contract  by  one  of  such  tenants 
as  made  by  others,  held  not  to  estop  him  from 
claiming  a  larger  interest  in  the  proceeds  than 

,  provided  for  in  the  contract— Winton  Coal  Co. 
v.  Pancoast  Coal  Co.  (Pa.)  110. 

EVIDENCE. 

See,  also.  "Deposition";  "Witness.'' 

In  criminal  cases,  see  "Criminal  Law";  "Homi- 
cide." 

In  particular  actions,  see  "Assumpsit";  "Libel 
and  Slander":  "Negligence";  "Trespass." 

Newly-discovered  evidence  as  ground  for  new- 
trial,  see  "New  Trial." 

Objections  to,  see  "Trial." 

Reception  of,  see  "Trial." 

Evidenc-  in  a  personal  injury  suit  that  th>' 
wagon  which  ran  over  plaintiff  was  marked  iiki 
wagons  of  defendant  established  prima  facie  that 
defendant  was  in  control  of  the  wagon  by  its 
servant— Edgeworth  v.  Wood  (N.  J.  Sup.)  940. 

The  presumption  from  the  giving  by  a  corpora- 
tion of  a  mortgage  on  personalty  of  ownership  is 
overcome  by  evidence  that  another  was  in  pos- 
session.—Chillingworth  v.  Eastern  Tinware  C<>. 
(Conn.)  1009. 

Admissibility  of  evidence  of  purchases  at  vari- 
ous times  to  show  a  general  scheme  to  defraud.— 
White  v.  Rosenthal  (Pa.)  1027. 

A  lawyer  of  a  foreign  state  is  competent  to 
testify  as  to  the  laws  of  that  state.— Jackson 
v.  Jackson  (Md.)  317. 

It  is  error  to  exclude  oral  evidence  that  cer- 
tain rules  were  not  distributed  by  defendant  to 
its  employes  at  the  date  of  the  accident  on  the 
I  ground  that  the  receipts  signed  by  the  employes 
on  receiving  the  rules  are  the  best  evidence  as 
to  the  date  of  such  receipt— Dougherty  v.  Phil- 
adelphia &  R.  R.  Co.  (Pa.)  340. 

Secondary  evidence  of  a  bill  not  produced  is 
properly  refused.— Martin  v.  McCray  (Pa.)  108. 

The  courts  will  take  judicial  notice  of  a  stat- 
ute vesting  the  control  of  the  construction  of 
city  waterworks  in  a  commission  independent 
of  the  city — Gross  v.  City  of  Portsmouth  (N. 
H.)  250 

In  an  action  for  property  claimed  as  a  gift 
from  decedent  plaintifrs  evidence  that  she  was 
threatened  with  imprisonment  If  she  did  not 
give  it  up  is  admissible  to  explain  her  surrender 
of  it  to  the  administrator. — Pryor  v.  Morgan 
(Pa.)  98. 

Proof  of  the  handwriting  of  one  making  en- 
tries on  an  open  account  is  admissible  where 
he  is  out  of  the  state.— Heiskell  v.  Rollins  (Md-i 
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Burden  of  proof. 

On  a  reference  to  ascertain  what  complainant 
had  expended  for  a  certain  purpose,  the  burden 
waa  on  him  to  show  the  expenditures  and  their 
object. — New  York  Bay  Cemetery  Co.  v.  Buck- 
master  (N.  J.  Ch.)  810. 

Burden  on  the  defendant  in  a  writ  for  the  de- 
livery of  possession  of  land  of  showing  that  a 
restoration  by  the  plaintiff  of  possession  in- 
volved a  reinstatement  of  the  defendant's  equi- 
table title  divested  by  the  previous  proceedings. 
-Berwind  v.  Williams  (Pa.)  353. 

Declarations  and  admissions. 

In  an  action  for  negligenrp.  evidence  of  state- 
ments by  defendant  s  foreman  is  admissible 
against  defendant.— Rowe  v.  Baltimore  &  O.  R. 
Co.  (Md.)  761. 

Statements  made  by  the  agent  soon  after  the 
execution  of  a  contract  held  inadmissible  against 
the  other  party  to  the  contract,  to  prove  its 
terms.— O.  &  C.  Electric  Motor  Co.  v.  D.  Fris- 
bie  &  Co.  (Conn.)  604. 

Admissibility,  in  action  against  railroad  com- 
Itany  for  certain  railroad  stock,  of  admissions 
by  the  president,  in  a  sworn  report,  that  the 
stock  belonged  to  plaintiff.— Collins  v.  Bolle- 
fonte  Cent  R.  Co.  (Pa.)  831. 

Documentary. 

A  copy  of  the  record  of  the  adjutant  general, 
duly  certified,  is  not  sufficient  to  show  a  discharge 
of  a  volunteer  soldier. — Francis  v.  City  of  New- 
ark (N.  J.  Sup.)  853. 

Admissibility  of  book  accounts  in  an  action  for 
goods  sold.— l'.-imb  v.  Curtis  (Conn.)  998. 

Opinion. 

Opinions  ot  county  commissioners  as  to  the 
dangerons  condition  of  a  highway  held  inadmis- 
sible.—Rowe  v.  Baltimore  &  O.  R.  Co.  <Md.) 
761. 

A  family  physician  can  express  an  opinion  on 
the  actual  condition  of  his  patient's  mind.— Hall 
v.  Perry  (Me.)  160. 

A  witness,  after  describing  a  highway,  can 
give  his  opinion  that  it  wa«  dangerous. — Kitchen 
v.  Union  Tp.  (Pa.)  76. 

Parol. 

Where  an  original  contract  is  verbal  and  en- 
tire, and  a  part  only  is  reduced  to  writing,  it  is 
competent  to  show  such  fact. — Neal  v.  Flint 
(Me.)  669. 

An  accommodation  maker  of  a  note  cannot 
alter  its  terms  by  evidence  of  a  verbal  agree- 
ment that  the  indorser  should  be  liable  jointly 
with  him.— Kling  v.  Keboe  (N.  J.  Sup.)  946. 

Parol  evidence  is  inadmissible  to  explain  the 
provisions  of  a  lease.— Smith  v.  Blake  (Me.)  992. 

Receipts  given  for  rent  are  open  to  explana- 
tion.—Smith  v.  Blake  (Me.)  992. 

A  defense  based  on  the  breach  of  parol  prom- 
ises by  plaintiff's  agent  held  to  be  unavailable 
as  involving  the  alteration  of  a  written  instru- 
ment by  parol.— Hallowell  v.  Lierx  (Pa.)  344. 

A  receipt  signed  by  one  party  is  not  a  writ- 
ten agreement  incapable  of  modification  by 
parol  evidence.— Jessop  v.  Ivory  (Pa.)  352. 

Admissibility  of  parol  evidence  to  ascertain 
the  land  referred  to  in  a  levy  of  execution.— 
WUdasin  v.  Bare  (Pa.)  365. 

prs-nrwlTift.'HrtTi , 
Of  witness,  see  "Witness." 


EXECUTION. 

See,  also,  "Attachment";  "Garnishment.' 


:  Mausel  v.  New  York,  C.  &  St.  L.  Ry.  Co.  (Pa.) 
377. 

Sufficiency  of  levy  in  terms  on  a  "tract  of 
land  situated  in  W.  township,  containing  98 
acres,  and  adjoining  lands  of"  certain  named 
persons,  as  describing  two  tracts  aggregating  98 
acres,  and  used  together  as  one  farm,  neither  of 
them  lying  in  W.  township. — Wildasin  v.  Bare 
(Pa.)  365. 

The  fact  that,  by  an  arrangement  with  the 
sheriff  and  a  first  execution  creditor  of  his  as- 
signor, an  assignee  for  creditors  takes  posses- 
sion and  makes  sales  of  the  goods  levied  on, 
does  not  necessarily  postpone  the  levy  of  such 
creditor  to  a  junior  levy.— Broadhead  v.  Corn- 
man  (Pa.)  360. 

i  Question  whether  the  lien  of  a  mortgage  was 
divested  by  an  execution  sale  so  as  to  entitle 
it  to  share  in  the  proceeds  thereof. — Hilliard  v. 
Tnstin  (Pa.)  574;  Appeal  of  Wilson,  Id. 

A  statutory  provision  that  execution  sale 
should  be  made  at  the  end  of  21  days  from  post- 
ing notice  of  sale  held  mandatory,  and  a  sale 
thereafter  conveyed  no  title. — Morey  v.  Hoyt 
(Conn.)  496 

Notice  of  an  execution  sale  held  not  given  for 
sufficient  length  of  time.— Goldsworthy  v.  Coyle 
(R.  I.)  466. 

Holders  of  wage  earners'  claims  have  no 
right  to  object  to  the  stay  of  a#writ  of  execu- 
tion issued  on  a  judgment  obtained  by  another 
person  against  their  debtor. — Mettfett  v.  Mohn 
(Pa.)   367. 

EXECUTORS  AND  ADMINIS- 
TRATORS. 

See,  also,  "Descent  and  Distribution";  "Wills." 

The  appointment  of  a  wife  as  executrix  does 
not  make  the  husband  a  coexecutor,  so  that 
his  disqualification  to  act  a*  such  will  disqualify 
her  to  act  alone. — Lippincott  v.  Wikoff  (N.  J. 
Ch.)  303. 

The  orphans'  court  could  not  appoint  an  ad- 
ministrator c.  t.  a.  in  the  absence  of  evidence 
that  the  executor,  was  present  at  the  probate 
and  failed  to  qualifj,  or,  if  not  present,  was 
summoned  and  did  not  appear,  or  was  out  ol 
the  state,  or  had  become  disqualified.— Wheeler 
v.  Stifler  (Md.)  434. 

Misconduct  on  the  part  of  an  executor  jns'.i- 
1  fying  his  removal.— Carey  v.  Reed  (Md.)  633. 

The  fact  that  on  the  death  of  an  administra- 
■  tor  a  bank  account  on  which  he  occasionally  de- 
posited is  standing  on  the  bank's  books  in  the 
name  of  the  original  decedent,  is  prima  facia 
evidence  that  it  belonged  to  the  latter's  estate. 
I  —Getty  v.  Long  (Md.)  639. 
1      Right  of  administrator  of  deceased  adminis- 
'  trator  to  recover  a  balance  in  bank,  standing  in 
the  name  of  the  original  decedent,  which  is  an 
undistributed  part  of  the  assets  of  the  Utters 
estate.— Getty  v.  Long  (Md.)  639. 

Where  a  widow,  prior  to  the  assignment  of  her 
dower,  uses  for  herself  and  children  a  tenement 
owned  by  the  children,  she  cannot  be  required 
to  pay  rent,  though  such  tenement  is  no  part  of 
the  mansion  house. — Flynn  v.  O'Malley  (N.  J. 
Ch.)  402. 

Where  a  widow  leases  a  part  of  the  mansion 
house,  she  is  entitled  to  the  rents  until  assign- 
ment of  her  dower. — Flynn  v.  O'Malley  (N.  J. 
Ch.)  402. 

Where  property  which  was  a  gift  by  decedent 
was  wrongfully  obtained  by  the  administrator, 
the  owner  may  sue  the  administrator  either  as 
an  individual,  or  in  his  representative  capacity. 
— I'rvor  v.  Morgan  (Pa.)  08. 


Conditions  precedent  to  the  issuance  of  a  spe-        One  of  two  executors  to   whom   property  is 
eial    fieri    facias    under    Act    April    7,    1870.—    left  in  trust  to  carry  on  a  partnership  business 
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cannot,  without  the  consent  of  his  coexecutor, 
mortgage  the  trust  property.-  Carr  v.  Hertz  (N. 
J.  Ch.)  104. 

Where  the  ends  sought  by  a  bill  against  an 
executor  named  as  an  individual  show  ground 
agaiust  him  in  his  representative  capacity,  he 
will  be  regarded  as  defendant  in  that  capacity. 
— Harlem  Co-operative  Building  &  Loan  Ass  n 
v.  Freeburn  (N.  J.  Ch.)  514. 

An  administrator  who,  in  good  faith,  pays  a 
creditor's  claim  in  full,  believing  the  estate  to 
be  solvent,  may,  on  the  estate  proving  insolvent, 
recover  the  difference  between  the  amount  so 
paid  and  that  pro  rata  share  which  the  creditor 
would  have  been  entitled  to,  in  common  with 
all  other  creditors.— Morris  v.  Porter  (Me.)  15. 

After  a  decree  ot  the  probate  court  settling 
the  account  of  a  testamentary  trustee  is  confirm- 
ed on  appeal,  the  probate  judge,  in  the  settle- 
ment of  a  subsequent  account,  cannot  allow  costs 
incurred  in  the  settlement  of  Buch  prior  account. 
-Peabody  v    Mattocks  (Me.)  900. 

An  order  confirming  the  auditing  of  an  ex- 
ecutor's accounts  is  conclusive,  in  the  absence 
of  fraud  or  mistake.— In  re  Heath's  Estate  (N. 
J.  Prerog.)  46. 

The  transfer  of  a  balance  from  an  executor's 
account  to  a  subsequent  account  is  not  an  au- 
diting and  reporting,  within  Laws  1890,  p. 
250,  allowing  the  register  of  the  prerogative 
court  a  fee  thareon. — In  re  Heath's  Estate  (N. 
J.  Prerog.)  40 

Claims  against  estate. 

The  law  implies  a  promise  on  the  part  of  an 
executor  to  pay  the  funeral  expenses  out  of  the 
estate.— Fogg  v.  Holbrook  (Me.)  792. 

The  estate  of  a  decedent  is  liable  for  reason- 
able expenses  incurred  in  providing  a  decent 
burial.— Fogg  v.  Holbrook  (Me.)  792. 

Debts  of  deceased  and  expenses  of  adminis- 
tration must  be  paid  before  devises  and  lega- 
cies.—Hamlin  v.  Mansfield  (Me.)  788. 

Propriety  of  instruction  as  to  amount  of  recov- 
ery in  action  on  decedent's  contract  to  pay  for 
plaintiff's  services.— Kauss  v.  Rohner  (Pa.)  1016. 

Construction  and  effect  of  Act  Feb.  24,  1834, 
{  24,  declaring  that  uo  debts  of  a  decedent  not 
secured  by  mortgage  or  judgment  shall  remain 
a  lien  on  his  lands  after  his  death  more  than 
five  years  unless  an  action  is  commenced  or  a 
statement  of  the  debt  filed.— In  re  Emerick's 
Estate  (Pa.)  550. 

Where  plaintiff  pays  an  accommodation  note 
given  by  her  to  decedent  out  of  moneys  given  her 
by  decedent,  she  may  recover  against  his  estate 
on  a  note  given  as  security.— In  re  Kern's  Es- 
tate (Pa.)  129;    Appeal  of  Gilpin,  Id. 

Right  of  parties  interested  in  decedent's  es- 
tate to  furnish  the  money  for  the  payment  of 
the  debt  and  take  deeds  for  the  land  in  sever- 
alty.— Sager  v.  Mead  (Pa.)  355. 

Sale  of  decedent's  land. 

An  executor's  -ale  will  not  be  set  aside  be- 
cause of  a  bona  fide  bid  by  an  executor. — Rigg  v. 
Schweitzer  (Pa.)  116 

An  orphans'  court  sale  for  payment  of  debts 
is  not  complete,  nor  is  the  interest  of  the  heirs 
at  law  divested,  until  confirmation  by  the  court 
and  delivery  of  deed  to  the  purchaser.— In  re 
Emerick's  Estate  (Pa.)  550. 

On  the  sale  of  decedent's  land  more  than 
five  years  after  his  death,  creditors  whose  claims 
are  not  liens  under  Act  Feb.  24,  1834,  do  not 
share  in  the  distribution  of  proceeds. — In  re  Em- 
erick's Estate  (l'a.)  550. 

EXEMPTIONS. 

From  taxation,  see  "Taxation." 

Right  of  creditor  to  transfer  his  claim  to  his 
wife  so  that  she  inay  issue  an  attachment  exe- 


cution against  a  judgment  recovered  by  the  debt- 
or under  Act  May  23,  1887.  for  an  amount  re- 
covered by  the  creditor  in  another  state  in  viola- 
tion of  the  exemption  law. — Steele  v.  McKer- 
rihan  (Pa.)  570. 

FACTORS  AND  BROKERS. 

See,  also,  "Principal  and  Agent." 

Right  of  owner  of  oil  property  to  withdraw  it 
from  the  hands  of  an  agent  after  the  latter'* 
failure  to  obtain  the  desired  price,  and  to  there- 
after sell  it  to  one  from  whom  the  agent  had 
obtained  an  offer.— Kelly  v.  Marshall  (Pa.)  690. 

FALSE  IMPRISONMENT. 

When  pleas  to  a  declaration  for  false  impris- 
onment not  objectionable  for  insufficiency. — Kent 
v.  Miles  (Vt)  768. 

When  arrest  and  commitment  lawful. — Kent 
t.  Miles  (Vt.)  768. 

FALSE  PRETENSES. 

The  indictment  must  exhibit  a  pretense  having 
an  apparent  tendency  to  induce  the  person  de- 
frauded to  part  with  bis  money.— Roper  v.  State 
(X.  J.  Sup.)969. 

Where  the  indictment  charges  fraud  by  the  of- 
fer of  an  existing  mortgage,  and  the  proof  shows 
that  the  money  wt.s  obtained  on  a  promise  to 
make  a  mortgage,  the  variance  is  fatal. — Harris 
v.  State  (N.  J.  Sup.)  844. 

Fees. 

',  Of  clerk  of  court,  see  "Clerk  of  Court." 


FINDING  LOST  GOODS. 

Several  boys,  who,  while  playing  together, 
found  money,  were  entitled  to  the  same  in  com- 
mon.— Kerou  v.  Casbman  (N.  J.  Ch.)  1055. 


FISHERIES. 

The  title  of  u  claimant  to  a  designated  oyster 
bed  may  be  questioned  by  defendant,  in  an  action 
in  trespass  for  entering  on  such  ground. — Cook  v. 
Raymond  (Conn.)  1000. 

Pub.  Acts  1893,  c.  110,  relating  to  the  mark- 
ing of  established  oyster  beds  with  buoys,  does 
not  amend  Gen.  St.  &  2328.— Cook  v.  Raymond 
(Conn.)  1006 

In  trespass  for  unlawfully  carrying  away 
oysters   from   plaintiff's  oyster  beds,   where   the 

i  ground  is  a  natural  oyster  bed,  plaintiff  cannot 
recover  the  value  of  such  oysters,  though  he  had 

1  planted  in  good  faith.— Cook  v.  Raymond  (Conn.) 
1006. 

:  '  Act  April  14.  1881.  and  Act  April  23,  1885.  do 
not  prevent  proving  by  parol  evidence  that  the 
ground  designated  for  the  cultivation  of  shell- 
fish was  a  natural  oyster  bed.— Cook  v.  Raymond 

,  (Conn.)  1006. 

,     Rev.  St.  c.  40,  i  49,  prohibiting  the  sale   of 
,  trout  between  certain  davs,  means  a  fresh-water 
fish.— State  v.  Lewis  (Me.)  10. 


FIXTURES. 

Certain  machinery  placed  on  land  MM  to  be 
fixtures,  and  subject  to  mortgage  on  the  land. 
—Feeder  v.  Van  Winkle  (N.  J.  Err.  &  App.) 
399. 

A  heater  and  range,  though  but  slightly  at- 
tached to  the  building,  held  fixtures  if  put  in  with 
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intent  to   make   them    such.— Knimnn   t.    Moore 
(N.  J.  Sap.)  958. 

Casings  in  an  oil  well  are  trade  fixtures,  and 
the  property  of  the  landowner  if  not  removed 
during  or  within  a  reasonable  time  after  the 
expiration  of  the  lease. — Shellar  v.  Shivers  (Pa.) 
95. 

FORCIBLE  ENTRY  AND  DE- 
TAINEE, 

One  having  the  fee  is  entitled  to  judgment  for 
possession,  though  the  tenant  has  an  easement 
oyer  a  portion  or  the  demanded  premise*. — First 
Nat.  Bank  v.  Morrison  (Me.)  784. 

Foreclosure. 

Of  mortgage,  see  "Mortgages," 

FRAUDS,  STATUTE  OF. 

Agreement  to  take  down,  transfer,  and  re- 
erect  a  barn  is  not  a  sale  of  goods,  nor  a  sale 
of  interest  in  lands.— Scales  v.  Wiley  (Vt.)  771. 

Insufficiency  of  parol  contract  for  sale  of 
lands.— Reed  v.  Adams  (Pa.)  700. 

A  contract  of  employment  for  one  year,  to 
commence  when  the  employe  secures  a  release 
from  a  former  employment,  held  not  within  the 
statute.— Baltimore  Breweries  Co.  v.  Callahan 
(Md.)  460. 

A  judgment  creditor  of  a  fraudulent  grantee 
is  not  a  purchaser  within  the  statute  of  frauds 
excepting  bona  fide  purchasers  of  property 
fraudulently  conveyed  from  the  operation  of 
such  statute.— Couse  v.  Columbia  Powder  Man- 
ufg  Co.  (N.  J.  Ch.)  297. 

FRAUDULENT  CONVEY- 
ANCES. 

Question  whether  fraud  as  to  creditors  was 
shown  by  the  fact  that  a  creditor  preferred  by 
the  debtor  made  large  profits  from  the  property 
conveyed  to  him  by  the  investment  of  capital. — 
Davis  v.  Yoder  (Pa.)  882. 

An  agreement  made  by  a  debtor  with  a  cred- 
itor whom  he  had  preferred,  by  which  he  was 
to  have  a  commission  for  selling  the  property, 
held  not  to  show  fraud. — Davis  v.  Yoder  (Pa.) 
882. 

Actual  insolvency  of  a  donor  is  not  an  indis- 
pensable element  in  the  proof  of  a  fraudulent 
intent  as  to  creditors.— Weeks  v.  Hill  (Me.)  778. 

A  conveyance  by  a  single  woman  landing  an 
engagement,  without  connidcration,  held  in  fraud 
of  the  marital  rights  of  the  husband,  and  void 
as  to  him. — Leary  v.  King  (Del.  Ch.)  621. 

A  conveyance  of  property  in  trust  to  pay 
debts,  to  be  sold  on  consent  in  writing  of  the 
grantor,  held  fraudulent,  as  hindering  creditors. 
— Richey  v.  Carpenter  (N.  J.  Ch.)  472;  Hulsiz- 
er's  Adm'rs  v.  Same,  Id. 

A  conveyance  by  a  corporation  of  all  its 
property  to  another  corporation  in  considera- 
tion of  the  assumption  by  the  latter  of  the  for- 
mer's debts,  which  allowed  the  stockholders  of 
the  grantee  to  divide  the  proceeds  among  them- 
selves instead  of  applying  it  to  the  payment  of 
debts,  is  prima  facie  fraudulent  as  to  the  cred- 
itors of  the  grantor. — Cousc  v.  Columbia  Pow- 
der Manuf'g  Co.  (N.  J.  Ch.)  •-'07. 

Testimony  by  a  husband  that  the  considera- 
tion for  a  conveyance  by  him  to  his  wife  was 
that  he  had  sold  certain  stock  for  her  and  re- 
ceived value  therefor  held  not  to  lie  ground  for 
sustaining  the  conveyance  as  against  creditors. — 


In  re  Sweeting  (Pa.)  543:  Appeal  of  Billington, 
Id. 

Whether  a  conveyance  was  made  in  fraud  of 
creditors  is  a  question  of  fact  for  the  jury. — 
Weeks  v.  Hill  (Me.)  778. 

In  an  action  under  Laws  1887,  c.  137,  f  12, 
to  recover  double  the  amount  of  the  execution, 
declaration  held  defective,  in  not  averring  the 
specific  act  of  the  defendant  whereby  the  debt- 
or was  fraudulently  aided  in  concealing  his 
property.— Wing  v.  Weeks  (Me.)  779. 


GAMING. 

Indictment  for  violation  of  act  preventing  pool 
selling  held  not  to  charge  two  offenses.— State  v. 
Falk  (Conn.)  913. 

An  indictment,  under  Pub.  Acts  1893,  c  68, 
for  keeping  a  place  for  the  purpose  of  transmit- 
ting money  to  be  bet  on  races,  must  charge 
knowledge  of  the  purpose  for  which  the  money 
was  transmitted.— State  v.  Falk  (Conn.)  913. 

It  is  no  defense  for  keeping  a  place  from  which 
to  transmit  money  to  be  bet  on  races  out  of  the 
state  that  defendart  was  the  agent  of  the  cor- 
poration of  another  state  authorized  to  do  such 
business.— State   ,.  Falk  (Conn.)  913. 

An  indictment  under  Rev.  Code  1874.  p.  786, 
charging  defendant  with  unlawfully  exhibiting 
a  sweat  cloth  on  which  dice  were  played  for 
money  is  sufficient.— State  v.  Norton  (Del.  Gen. 
Sess.)  438. 

Numerous  dealings  in  stock  on  margins,  where 
the  broker  always  keeps  sufficient  actual  stock 
to  make  delivery,  and  where,  at  the  end  of  the 
last  deal,  he  transfers  the  remaining  stock  to  his 
customer's  order,  are  not  a  wagering  contract. — 
Dillaway  v.  Alden  (Me.)  981. 


GARNISHMENT. 

See,  also,  "Attachment" 

Where  jurisdiction  is  obtained  of  a  nonresident 
defendant,  a  debt  due  him  by  a  resident  under  a 
foreign  contract,  tnd  payable  in  another  state, 
is  subject  to  garnishment.— Cross  v.  Brown  (R. 
I.)  147. 

A  debt  payable  at  a  future  date  is  subject  to 

garnishment   before   maturity.— Cross   v.    Brown 
(R.  1.)  147. 

An  insurance  company  which  sends  on  Bur 
render  of  a  policy  a  cashier's  check  to  its 
agent,  payable  to  defendant's  order,  held  could 
not  be  garnished  subsequently.  —  Campbell  v. 
Hanney  (R.  I.)  444     • 

The  refusal  to  issue  garnishment  process 
against  one  is  proper  where  it  appears  that  he 
is  already  liable  as  garnishee  in  other  suits  for 
amounts  exceeding  the  value  of  the  property  held 
by  him.— Cross  v.  Brown  (R.  I.)  147. 

It  is  within  the  discretion  of  the  court  to  al- 
low a  claimant  of  attached  property  to  anient! 
his  claim,  though  °>t  appears  to  have  been  amend- 
ed at  the  instance  of  the  garnishee.— Cross  v. 
Brown  (R.  I.)  147 


GIFTS. 

The  deposit  of  money  by  a  mother  in  the 
name  of  her  children,  coupled  with  her  declara- 
tions, held  not  to  show  a  complete  gift  of  the 
deposit  or  to  create  a  voluntary  trust. — Norway 
Sav.  Bank  v.  Merriani  (Me.)  840. 

Where  a  deposit  in  a  savings  bank  in  the  names 
of  a  father  and  child  is  for  the  convenience  of 
the  parent,  the  mere  permitting  the  account  to  so 
remain  and  declarations  indicating  a  gift  are  in- 
sufficient to  show  such  gift. — Skillman  v.  Wie- 
gund  (N.  J.  Ch.>  yJO. 
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A  note  not  under  seal,  and  without  considera- 
tion, is  not  enforceable  against  a  decedent's  es- 
tate—In  re  Kern's  Estate  (Pa.)  129;  Appeal  of 
Gilpin,  Id. 

Heirs. 

See  "Descent  and  Distribution." 

HIGHWAYS. 

Question  whether  lands  reserved  in  a  deed  as 
lying  within  the  lines  of  a  street  which  had  not 
been  opened  constituted  a  highway,  or  remained 
the  property  of  the  grantor.— Patterson  v.  Peo- 
ple's Natural  Gas  Co.  (Pa.)  575. 

Where  land  is  conveyed  as  bounded  by  a 
street,  the  presumption  of  dedication  is  cnnrlu- 
aive.—  White  v.  Tide  Water  Oil  Co.  (N.  .1.  Ch.) 
47;  Same  v.  Tide  Water  Pipe  Co.,  Id. 

Where  a  village  refuses  to  lay  out  a  highway, 
proceedings  to  compel  its  construction  can  be 
maintained  only  against  the  town  in  which  the 
village  is  located.— Mason  v.  Town  and  Village 
of  St.  Albans  (Vt.)  1068. 

The  record  of  county  commissioners'  proceed- 
ings in  laying  out  a  highway  examined,  and 
held  a  sufficient  basis  for  their  procedure  as 
against-  collateral  attack. — Higgins  v.  Hamor 
(Me.)  655. 

Where  the  courses  and  distances  of  the  return 
of  the  surveyors  lay  a  road  through  dwelling 
bouses,  it  will  be  set  aside,  though  the  map 
shows  the  road  to  be  on  one  side  of  the  dwell- 
ings.—Mowbray  v.  Allen  (N.  J.  Sup.)  199. 

Railroad  commissioners  may  alter  or  discon- 
tinue streets  on  either  side  of  a  railroad  cross- 
ing as  the  necessity  or  convenience  of  the  pub- 
lic may  demand. — Cullen  v.  New  York,  N.  H.  & 
H.  R.  Co.  (Conn.)  dlO;  Tallmadge  v.  Same,  Id. 

Under  Act  June  13,  1836,  an  order  shutting  up 
an  old  road  before  the  new  one  is  open  is  void. — 
In  re  Bridgeport  Turnpike  (Pa.)  145. 

Ovners  of  lots  abutting  on  streets,  near  rajl- 
road  crossings,  which  are  closed  by  order  of  rail- 
road commissioners,  are  entitled  to  resulting 
damages,  and  such  damages  are  part  of  the  "ex- 
pense of  the  alteration,  to  be  paid  by  the  par- 
ties named  in  the  order.— Cullen  v.  New  York, 
N.  H.  &  H.  R.  Co.  (Conn.)  910;  Tallmadge  v. 
Same,  Id. 

Right  of  abutting  owner  to  recover  damages 
for  an  elevation  of  the  highway  above  his  lots 
in  the  course  of  the  widening  of  the  street  by 
the  township  after  a  proper  view. — Winner  v. 
Graner  (Pa.)  698. 

Defective  highways.  . 

Where  the  contributory  negligence  of  plaintiff 
is  the  cause  of  an  injury  on  a  highway,  a  ver- 
dict for  plaintiff  will  be  set  aside.—  Tasker  v. 
Inhabitants  of  Farmingdale  (Me.)  785. 

A  question  whether  a  highway  is  defective  so 
as  to  render  a  town  liable  is  for  the  jury. — 
McCloskey  v.  Moles  (R.  I.)  225. 

A  town  is  liable,  under  Pub.  St.  c.  65.  I  1, 
where  rain  collects  in  a  depression  in  a  side- 
walk, forming  ice,  by  which  plaintiff  is  injured. 
—McCloskey  v.  Moies  (U.  I.)  225. 

Ice  formed  in  a  depression  in  a  sidewalk  is 
not  an  obstruction  caused  solely  by  ice,  as 
contemplated  by  Pub.  St.  c.  65,  8  15.— McClos- 
key v.  Moies  <R.  I.)  225. 

Where  the  danger  in  a  highway  had  existed 
for  a  long  time,  a  township  was  liable  for  in- 
juries caused  thereby.— Kitcnen  v.  Union  Tp. 
(Pa.)  76. 

HOMICIDE. 

A  homicide  with  a  deadly  weapon  provided 
beforehand  constitutes  murder. — State  v.  Peo 
(Del.  O.  &  T.)  257. 


The  burden  is  on  defendant  to  rebut  the  pre- 
sumption of  malice  arising  from  the  use  of  a 
deadly  weapon.— State  v.  Peo  (Del.  O.  &  T.) 
257. 

Malice  is  implied  from  a  killing  with  a  deadly 
weapon.— State  v.  Davis  (Del.  O.  &  T.)  55. 

Malice  exists  if  the  fatal  shot  was  the  resnlt 
of  a  purpose,  though  conceived  but  a  moment 
before  the  killing.— State  v.  Davis  (Del.  O.  & 
T.)  55. 

Proof  of  malice  is  necessary  to  a  conviction 
for  murder— State  v.  Walker  (Del.  O.  &  T.)  227. 

Where  the  killing  is  admitted,  if  a  deadly 
weapon  is  used  malice  is  presumed. — Stat.?  v. 
Walker  (Del.  O.  &  T.)  227. 

A  killing  is  malicious  if  defendant's  act  is 
reckless  or  wicked.— State  v.  Becker  (Del.  O.  & 
T.)  178. 

A  killing  with  a  deadly  weapon  raises  the  pre- 
sumption of  malice.— State  v.  Becker  (Del.  t).  & 
T.)  178. 

Medical  operation  not  necessary  to  preserve 
life  constitutes  murder  in  the  second  degree. — 
State  v.  Lodge  (Del.  O.  &  T.)  312. 

Indictment  examined,  and  held  to  allege  an  as- 
sault with  a  dangerous  weapon  with  intent  to  kill, 
nnder  Rev.  St.  c.  118.  f  25.— State  v.  Lynch 
(Me.)  978. 

A  provocation  to  reduce  a  killing  to  manslaugh- 
ter must  bear  a  reasonable  proportion  to  the  act, 
and  there  must  not  have  been  time  for  pass' 
to  cool.— State  v.  Becker  (Del.  O.  &  T.)  178. 

Insulting  words  or  gestures  will  not  reduce  a 
homicide  from  murder  to  manslaughter. — State 
v.  Walker  (Del.  O.  &  T.)  227. 

Intoxication  is  no  defense  unless  the  murder 
was  committed  under  influence  of  alcoholic  in- 
Bunity—  State  v.  Davis  (Del.  O.  &  T.)  5o. 

The  burden  is  on  defendant,  after  the  killing 
is  proven,  to  reduce  the  grade  below  murder  in 
the  second  degree,  and  on  the  state  to  raise  it 
to  murder  in  the  first  degree.— Commonwealth 
v.  Mika  (Pa.)  65. 

Statements  by  one  fatally  wounded,  after  he 
had  been  informed  that  he  would  not  recover, 
and  had  given  it  as  his  opinion  that  he  would 
die,  are  admissible. — Commonwealth  v.  Mika 
(Pa.)  65. 

Dying  declarations  may  be  contradicted  by 
proof  of  contradictory  statements  of  deceased. 
—State  v.  Lodge  (Del.  O.  &  T.)  312. 

Ou  an  indictment  for  manslaughter  under  Act 
Jan.,  1881,  for  intentionally  pointing  firearms, 
it  must  be  shown  that  the  pointing  was  inten- 
tional.— State  v.  Goodley  (Del.  Gen.  Seas.)  226. 

Killing  in  self-defense  is  justifiable  only  where 
every  means  of  escape  is  exhausted. — State  v. 
Walker  (Del.  O.  &  T.)  227. 

To  justify  a  killing  in  defense  of  possession  of 
land,  the  trespass  must  be  to  a  dwelling  house. 
—State  v.  Becker  (Del.  O.  &  T.)  178. 

One  attacked  cannot  kill  his  adversary  without 
an  attempt  to  escapo.  unless  he  cannot  escape 
without  imminent  peril.— State  v.  Talley  (Del. 
O.  &  T.)  181. 

Where  one  endeavors  to  withdraw,  but  can- 
not by  reason  of  the  attacks  of  his  adversary, 
he  may  kill  his  adversary  in  self-defense.  — 
State  v.  Peo  (Del.  O.  &  T.)  257. 

Where  deceased  was  entitled  to  pass  over  de- 
fendant's land,  and  defendant  armed  himself  to 
resist  such  passage,  he  cannot  justify  killing  de- 
ceased on  the  ground  of  self-defense. — State  v. 
Talley  (Del.  O.  &  T.)  181. 

To  justify  an  acquittal  on  the  ground  of  death 
by  accidint.  the  act  resulting  in  death  must 
have  been  lawful  in  itself. — State  v.  Becker  (Del. 
O.  &  T.)  17a 

Digitized  by  LiOOQ IC 


INDEX. 


1131 


HORSE  AND  STREET  RAIL- 
BO  ADS. 

See,  also,  "Carriers." 

Duties  of  a  street-railway  company  to  make 
certain  repairs  in  the  streets  occupied  by  it. — 
City  of  Philadelphia  v  Thirteenth  &  Fifteenth 
Sts.  Pass.  By.  Co.  (Pa.)  126. 

The  fact  that  tht  -oasideration  to  the  state  for 
the  passage  of  au  act  confirming  the  merger  of 
certain  street  railway  companies  was  a  surrender 
of  certain  franchises  did  not  vary  the  nature  of 
such  act  as  a  legislative  grant  of  new  franchises. 
— City  of  Philadelphia  v.  Thirteenth  &  Fifteenth 
Sts.  Pass.  Ry.  Co.  (Pa.)  126. 

Where  the  charter  of  a  street-car  company 
and  city  ordinance  require  it  to  repair  and  re- 
pave  streets  occupied  by  it,  such  duty  extends  to 
the  replacement  of  an  old  pavement  by  a  new 
one  of  a  different  kind  ordered  by  the  city. — City 
of  Philadelphia  /.  Thirteenth  &  Fifteenth  Sts. 
Pass.  Ky.  Co.  (Pa.)  126. 

Under  the  Camden  city  charter  (P.  L.  1871,  p. 
210),  the  right  to  construct  a  street  railway  in 
such  city  can  only  be  granted  by  ordinance,  and 
not  by  resolution  of  the  board  of  public  workR. — 
West  Jersey  Traction  Co.  v.  Shivers  (N.  J.  Sup.) 
55. 

Evidence  in  an  action  to  recover  for  injuries 
considered  and  held  not  to  show  plaintiff  guilty 
of  contributory  negligence.-  Central  Ry.  Co.  of 
Baltimore  v.  State  (Md.)  265. 

Evidence  in  an  action  to  recover  for  injuries 
considered  and  held  sufficient  to  warrant  a  ver- 
dict for  plaintiff.— Central  Ry.  Co.  of  Balti- 
more v.  State  (Md.)  205. 

Right  to  withdraw  case  from  jury,  there  being 
testimony  that  the  accident  happened  because  de- 
fendant's motorman  was  looking  in  the  wrong 
direction.— Harkins  v.  Pittsburgh,  A.  &  M.  Trac- 
tion Co.  (Pa.)  1045. 

Question  whether  parents  of  a  child  injured  by 
a  street  car  were  negligent  in  intrusting  him  to 
a  boy  14  years  old  to  take  across  the  street. — 
Harkins  v.  Pittsburgh,  A.  &  M.  Traction  Co. 
(Pa.)  1044. 

Whether  or  not  the  accident  in  which  plain- 
tiff's intestate  was  injured  was  due  to  defend- 
ant's negligently  maintaining  tracks  at  an  im- 
proper elevation  over  the  street  level,  is  for  the 
jury. — Central  Ry.  Co.  of  Baltimore  v.  State 
(Md.)  265. 


HUSBAND  AND  WIPE. 

8ee,  also,  "Dower";  "Marriage." 

Propriety  of  charge  in  action  against  a  mar- 
ried woman  for  goods  soM  for  use  in  a  store 
carried  on  in  her  husband's  name. — Voskamp  v. 
Connor  (Pa.)  555. 

Where  a  married  woman  dies  leaving  an  in- 
solvent husband,  a  third  person,  who  has  paid 
her  funeral  expenses,  may  recover  from  her 
estate.— Gould  v.  Moulahan  (N.  J.  Prerog.)  483. 

An  antenuptial  agreement  to  pay  the  wife  a 
certain  sum  in  lien  of  dower  and  other  claims 
construed.— Appeal  of  Staub  (Conn.)  615. 

An  agreement  in  contemplation  of  marriage 
not  to  claim  a  statutory  allowance  in  case  the 
husband  dies  first,  is  valid. — Appeal  of  Staub 
(Conn.)  615. 

A  wife  may  be  convicted  of  crime  without 
proof  that  she  was  not  acting  under  the  influ- 
ence of  her  husband. — State  v.  Clark  (Del.  Geu. 
Seas.)  310. 


Impeachment. 

Of  witness,  see  "Witness." 


INDICTMENT  AND  INFORMA- 
TION. 

See  "Bigamy":  "False  Pretenses";  "Gaming." 

The  day  of  the  finding  of  an  indictment  by  the 
grand  jury  is  the  day  when  the  indictment  is 
returned  and  presented  to  the  court— State  v. 
Brownrigg  (Me.)  11. 

An  indictment  alleging  that  defendant  kept 
a  disorderly  house,  and  one  where  lewd  persons 
resorted,  held  not  to  state  two  offenses.— State 
v.  De  Ladson  (Conn.)  531. 


INJUNCTION. 

Where  the  facts  on  which  a  preliminary  in- 
junction is  asked  are  explicitly  denied,  it  will 
not  issue,  except  in  cases  of  peculiar  hardship. — 
Kountze  v.  Ptoprietors  of  Morris  Aqueduct  (N. 
J.  Ch.)  817. 

The  obstruction  of  an  easement  in  light  and 
air  will  be  enjoined.— Greer  v.  Van  Meter  (N. 
J.  Ch.»  704. 

Propriety  of  injunction  to  restrain  a  water 
company  from  collecting  rents  for  water  unfit 
for  use.— Brymer  v.  Butler  Water  Co.  (Pa.  I 
707. 

Equity  will  not  enjoin  an  action  on  a  recog- 
nizance bond  by  an  assignee  on  the  ground  of 
payment. — Burton  v.  Willen  (Del.  Ch.)  675. 

Reversal  of  decree  dissolving  preliminary  in- 
junction, nc  findings  of  fact  or  legal  conclusions 
baring  been  placed  on  the  record.— New  York  & 
C.  Gas  Coal  Co.  v.  United  Mine  Workers'  Ass'i> 
of  America  (Pa.)  1048. 

A  preliminary  injunetion  will  not  issue  where 
the  right  of  the  complainant  is  in  doubt. — Na- 
tional Docks  &  N.  J.  J.  C.  Ry.  Co.  v.  Pennsyl- 
vania R.  Co.  (N.  J.  Ch.)  219. 

Right  to  injunction  to  restrain  proceedings 
for  the  condemnation  of  certain  property  by  a 
railroad,  when  this  involves  a  violation  of  a 
contract  between  the  railroad  and  the  owner.— 
Semple  v.  Cleveland  &  P.  It.  Co.  (Pa.)  564. 

A  preliminary  injunction  will  not  issue  where 
complainant's  right  rests  upon  an  unsettled 
question  of  law.— Newark  &  H.  R.  Co.  v.  New 
Jersey  Traction  Co.  (N.  J.  Ch.)  475. 

Where  a  bill  for  an  injunction  is  dismissed 
without  hearing  by  a  pro  forma  decree,  held,  that 
attorney's  fees  incurred  on  appeal  cannot  be  in- 
cluded in  the  damages. — Barre  Water  Co.  v. 
Carnes  (Vt.)  898. 


INSOLVENCY. 

See,  also,  "Assignment  for  Benefit  of  Creditors." 
Of  corporation,  see  "Corporations." 

That  a  person  is  under  execution  process,  and 
is  threatened  with  suits  by  creditors,  does  not 
conclusively  prove  his  insolvency.— Burton  v. 
Willen  (Del.  Ch.)  675. 


See  "Trial." 


Instructions. 


INSURANCE. 


A  life  policy  payable  co  legal  representatives 
may  be  the  subject  of  a  gift,  though  assignments 
without  the  company's  consent  are  prohibited. — 
Travelers'  Ins.  Co.  v.  Grant  (N.  J.  Ch.)  1060. 

Where  application  is  made  to  agents,  who  de- 
liver a  policy  and  collect  the  premium,  the  con- 
tract is  made  at  the  time  and  place  of  the  de- 
livery and  acceptance  of  the  policy.— Perry  v. 
Dwelling  House  Ins.  Co.  (N.  H.)  731. 
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A  policy  payable  to  a  third  party  in  case  of 
loss  becomes  functus  officio  when  the  interest  of 
the  insured  ceases. — Richmond  t.  Phoenix  Assur. 
Co.  (Me.)  786;   Same  v.  Liberty  Ins.  Co..  Id. 

One  induced  to  become  a  member  of  a  mu- 
tual insurance  company  through  fraud  of  an 
agent  cannot,  in  an  action  against  him  on  his 
premium  note,  set  up  the  fraud  in  defense, 
where,  after  he  discovered  the  fraud,  he  paid 
assessments  and  other  parties  became  members 
of  the  company. — Eichman  v.  Hersker  (Pa.) 
229. 

An  agreement  between  alt  the  parties  in  a 
life  policy  that  the  amount  should  be  scaled 
down  two-fifths  is  an  extinguishment  pro  tanto 
of  such  amount. — Leonard  v.  Charter  Oak  Life 
Ins.  Co.  (Conn.)  511. 

An  agreement  between  a  life  insurance  com- 
pany and  persons  interested  in  the  policy  for 
scaling  down  the  amount  named  is  binding  on 
an  assignee  of  the  policy. — Leonard  v.  Charter 
Oak  Life  Ins.  Co.  (Conn.)  511. 

Application. 

There  is  no  presumption  that  the  agent  of  an 
insurance  company,  having  knowledge  of  false 
representations  in  an  application,  communicated 
them  to  the  company.— Ward  v.  Metropolitan 
Life  Ins.  Co.  (Conn.)  902. 

Knowledge  of  an  agent  of  material  misstate- 
ments in  the  application  held  not  knowledge  of 
the  insurer. — Ward  v.  Metropolitan  Life  Ins.  Co. 
(Conn.)  902. 

Under  Gen.  Laws,  c.  172,  an  insurance  com- 
pany is  affected  by  statements  of  incumbrances 
on  insured  property  made  to  agent  when  mak- 
ing application,  whether  shown  therein  or  not. 
—Perry  v.  Dwelling  House  Ins.  Co.  (N.  H.) 
73L 

When  false  statements  are  inserted  iu  the 
application  for  insurance  by  the  agent  of  the  com- 
pany without  the  knowledge  of  insured,  the 
company  cannot  rescind  the  policy  on  account 
thereof. — Smith  v.  People's  Mut.  Live-Stock  Ins. 
Co.  of  Pennsylvania  (Pa.)  567. 

Conditions. 

Where  a  policy  provides  that  if  the  property 
shall  be  sold  it  shall  be  void,  a  sale  terminates 
the  policy. — Richmond  v.  Phoenix  Assur.  Co. 
(Me.)  786;   Some  v.  Liberty  Ins.  Co.,  Id. 

Gen.  Laws,  c.  172,  having  been  by  statute 
made  a  part  of  every  contract  of  insurance, 
provisions  of  applications  or  policies  contraven- 
ing its  terms  are  void.  —  Perry  v.  Dwelling 
House  Ins.  Co.  (N.  H.)  731. 

Whether  the  use  of  an  engine  was  an  increase 
of  risk  of  which  no  reasonable  notice  was  giv- 
en, held  a  question  '  for  the  jury.— Farmers' 
Mut.  Fire  Ins.  Co.  of  Dug  Hill  v.  Schaeffer 
(Md.)  728. 

Under  a  policy  providing  for  notice  of  an 
increase  of  risk,  held,  that  the  location  of  an 
engine  on  the  premises  the  day  before  the  loss 
will  not  prevent  recovery,  where  insured,  10 
days  prior  thereto,  notified  the  company  of  the 
proposed  use. — Farmers'  Mut.  Fire  Ins.  Co.  of 
Dug  Hill  v.  Schaeffer  (Md.)  728. 

A  provision  that  insured  shall  be  the  sole  owner 
is  not  broken,  though  insured  has  not  paid  all  the 
price,  end  has  bought  under  a  contract  providing 
for  forfeiture  on  default. — Carey  v.  Allemaiiia 
Fire  Ins.  Co.  of  Pittsburg  (Pa.)  185. 

A  provision  in  a  life  iiolicy  that  all  deferred 
premiums  and  unpaid  premium  notes  should  be 
deducted  from  the  amount  named  in  the  pol- 
icy extinguishes  it  pro  tanto. — Leonard  v.  Char- 
ter Oak  Life  Ins.  Co.  (Conn.)  511. 

The  fact  that  the  surgeon,  sent  by  a  live-stock 
insurance  company  on  its  notification  of  the 
sickness  of  a  horse  insureu.  did  not  complain, 
when  he  saw  it,  that  he  had  not  been  called  in 
time  to  treat  it,  was  evidence  that  notice  of  the 


disease  was  given  promptly,  as  required  by  the 
policy. — Smith  v.  People  s  Mut.  Live-Stock  Ins. 
Co.  of  Pennsylvania  (Pa.)  567. 

Waiver  by  live-stock  insurance  company  of 
right  to  forfeit  the  policy  for  want  of  a  written 
notice  of  the  animal's  disease  as  required  by  the 
policy. — Smith  v  People's  Mut  Live-Stock  Ins- 
Co.  of  Pennsylvania  (Pa.)  567. 

An  insurance  company  held  to  have  waived 
its  right  to  avoid  policy  for  nonpayment  of  pre- 
mium within  the  time  required  by  the  policy. — 
Estes  v.  Home  Manufacturers'  &  Traders'  Mut. 
Ins.  Co.  (N.  H.)  515;  Same  v.  American  Manu- 
facturers' Mut.  Ins.  Co..  Id.;  Same  v.  Aetna 
Mut.  Fire  Ins.  Co.,  Id. 

Facts  held  to  show  that  a  house  became 
"vacant  and  unoccupied."  within  a  condition  in 
an  insurance  policy. — Agricultural  Ins.  Co.  of 
Watertown,  N.  Y.,  v.  Hamilton  (Md.)  429. 

Proof*  of  loss. 

Acts  of  adjuster  may  waive  presentment  of 
proofs  of  loss,  though  contrary  to  terms  of  pol- 
icy.—Perry  v.  Dwelling  House  Ins.  Co.  (N.  H.) 
731. 

A  condition  for  furnishing  proofs  of  loss  within 
a  certain  time  held  waived. — Carey  v.  AUemania 
Fire  Ins.  Co.  of  Pittsburg  (Pa.)  185. 

A  delay  of  a  month  to  object  that  proofs  were 
not  furnished  in  time  is  not  a  waiver  of  such  ob- 
jection.—Carey  v  AUemania  Fire  Ins.  Co.  of 
Pittsburg  (Pa.)  i85. 

Agents. 

Where  the  broker  who  procures  the  policy  is 
not  the  agent  of  the  company,  he  cannot  re- 
ceive notice,  and  consent  to  the  transfer  of  the 
policy. — Richmond  v.  Phoenix  Assur.  Co.  (Me. I 
786;   Same  v.  Liberty  Ins.  Co.,  Id. 

Evidence  in  action  to  recover  amount  of  the 
loss  from  agents,  because  the  company  issuing 
the  policy  had  not  complied  with  the  state  law 
as  to  foreign  companies. — McBride  v.  Rinard 
(Pa.  Sup.)  750. 

An  insurance  broker  held  the  duly-authorized 
agent  of  an  insurance  company,  within  a  pro- 
vision in  the  policy  allowing  payments  of  pre- 
miums to  itB  duly-authorized  agent. — Estes  v. 
Home  Manufacturers'  &  Traders^  Mut.  Ins.  Co. 
(N.  H.)  515.  Same  v.  American  Manufactur- 
ers' Mut  Ins.  Co.,  Id.;  Same  v.  Aetna  Mut 
Fire  Ins.  Co.,  Id. 

Actions  on  policy. 

The  insured,  and  owner  of  the  property,  may 
properly  bring  an  action  on  an  insurance  policy, 
though  it  has  been  assigned  to  a  mortgagee  to 
the  extent  of  her  interest. — Perry  v.  Dwelling 
Hourc  Ins.  Co.  (X.  H.)  731. 

Where  a  policy  payable  to  a  mortgagee  was  is- 
sued in  the  name  of  one  as  owner,  who  had  no 
interest  in  the  property,  an  action  cannot  be 
brought  thereon  without  reformation. — Sun  Ins. 
Co.  v.  Greenville  Building  &  Loan  Aas'n  No.  2 
(N.  J.  Err.  &  App.)  962. 

In  an  action  by  the  holder  of  a  life  policy  to 
establish  a  claim  against  receivers  of  the  com- 
pany an  agreement  for  scaling  down  the 
amount  of  the  policy  construed. — Leonard  v. 
Charter  Oak  Life  Ins.  Co.  (Conn.)  511. 

Action  on  policy  on  the  life  of  a  horse,  in 
which  an  instruction  which  assumed  that  a  can- 
cellation of  the  policy  shortly  before  the  horse's 
death  was  due  to  a  misrepresentation  by  plaintiff 
in  his  application  as  to  the  value  of  the  horse, 
was  rightly  refused. — Smith  v.  People's  Mut 
Live-Stock  Ins.  Co.  of  Pennsylvania  (Pa.)  567. 

Mutual  insurance. 

Where  a  mutual  insurance  company  borrowed 
money  to  pay  losses,  afterwards  again  borrowed 
money  to  pay  such  loan,  and  confessed  judg- 
ment in  favor  of  the  second^lender.  the  members 
are  liable  for  the  debt  represented  by  the  judg- 
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meat  as  for  an  original  loss.— Eichman  t.  Her- 
sker  (Pa.)  229. 

Sufficiency  of  affidavit  of  defense  in  an  action 
for  money  due  on  an  assessment  levied  by  the 
receiver  of  a  mutual  insurance  company.— Cap- 
ital City  Mut.  Fire  Ins.  Co.  v.  Boggs  (Pa.)  349. 

INTEREST. 

A  garnishee  who,  after  service  of  process  on 
him.  continues  to  use  the  money  due  defendant, 
is  liable  for  interest  on  the  amount  of  the  debt 
from  the  date  of  service. — Cross  v.  Brown  (R.  I.) 
147. 

INTOXICATING  LIQUOBS. 

Act  preventing  the  sale  of  intoxicating  liq- 
uors within  one  mile  of  Asbury  Park  is  uncon- 
stitutional.—Ryno  v.  State  (N.  J.  Sup.)  219. 

Act  March  20,  1889,  t  4.  regulating  the 
amount  of  licenses,  is  unconstitutional.— -Berry 
v.  Cramer  (N.  J.  Sop.)  201. 

Act  Feb.  8,  1892,  relating  to  licenses  for  inns 
and  taverns,  is  a  special  law,  and  unconstitu- 
tional.—Johnson  v.  Hoover  (N.  J.  Sup.)  217. 

Act  1889,  p.  112.  prohibiting  agents  from  pro- 
curing and  delivering  intoxicating  liquors  tu  any 
person  not  legally  authorized  to  sell  the  same, 
without  a  written  order,  applies  only  to  persons 
acting  as  agents  of  the  buyer. — State  v.  Hoju. 
(Conn.)  917 

Under  Rev.  St.  c.  27.  8  56,  where  intoxicating 
liquors  are  bought  in  another  state,  and  brought 
into  this  state  for  sale,  in  violation  of  law,  the 
vendor  cannot  recover  the  purchase  price.— 
.Knowlton  v.  Doherty  (Me.)  18. 

,  To  convict  of  sale  without  a  license  under 
the  crimes  act  (P.  L.  1893,  p.  193),  it  must  be 
shown  that  the  sales  were  habitual. — Rogers  v. 
State  (N.  J.  Sup.)  283. 

An  indictment  charging  sales  without  a 
license,  without  showing  either  the  place  or 
that  they  were  habitual,  discloses  no  offense. — 
Rogers  v.  State  (N.  J.  Sup.)  283. 

JOINT  TENANCY. 

The  rule  of  the  common  law  by  which  a  de- 
vise to  husband  and  wife  made  them  tenants 
by  the  entirety  is  abolished.— Appeal  of  Robin- 
son (Me.)  652. 

JUDGMENT. 

It  is  error  to  strike  out  a  final  judgment  on  an 
ex  parte  affidavit  of  fraud. — Register  v.  Wood- 
ward Iron  Co.  (Md.)  320 

In  entering  judgment  by  confession  on  a  war- 
rant of  attorney,  the  prothonotary  is  not  con- 
fined to  the  names  appearing  in  full  on  the  face 
of  the  warrant. — Miller  v.  Royal  Flint  Glass 
Works  (Pa.)  350. 

Where  a  conservator's  account  has  been  set- 
tled in  the  probate  court,  it  may  be  attacked  by 
the  town  sued  for  the  support  of  the  conserva- 
tor's ward,  the  town  not  being  a  party  to  the 
settlement.— Cook  v.  Town  of  Morris  (Conn.) 
594. 

In  an  action  by  a  conservator  against  a  town 
for  the  support  of  his  ward  as  a  pauper,  the  pro- 
bate record  settling  his  account  may  be  attacked 
for  fraud. — Cook  v.  Town  of  Morris  (Conn.)  594. 

An  order  disposing  of  all  matters  involved 
will  not  be  made  until  final  hearing.— National 
Docks  &  N.  J.  J.  C.  Ry.  Co.  v.  Pennsylvania 
R    Co   (N.  J.  Ch.)  219. 

A  satisfaction  of  judgment  entered  pursuant 
to  a  warrant  from  plaintiff's  attorney  of  record 


will  be  vaca'ed  if  the  attorney  was  without  au- 
thority to  satisfy  the  judgment.— Faughnan  v. 
City  of  Elizabeth  (N.  J.  Sup.)  212. 

An  order  authorizing  the  receiver  of  an  in- 
surance company  to  make  a  specific  assessment 
on  a  policy  cannot  be  collaterally  attacked. — 
Capital  City  Mut.  Fire  Ins.  Co.  v.  Boggs  (Pa.) 
349. 

A  decree  authorizing  the  receiver  of  an  insol- 
vent mutual  insurance  company  to  levy  an  as- 
sessment on  members  cannot  be  attacked  by  a 
member  in  an  action  against  him  for  the  assess- 
ment.— Eichman  v.  Hersker  (Pa.)  229. 

Res  judicata. 

Extrinsic  evidence  is  admissible  to  prove  that 
a  matter  within  the  issue  raised  in  a  prior  action 
was  decided  in  such  action,  where  the  fact  does 
not  appear  by  record. — Perkins  v.  Brazos  (Conn.) 
908. 

A  judgment  in  an  action  by  the  maker  of  a 
note  to  enjoin  its  transfer  held  res  judicata  in  an 
action  by  the  holder  of  the  note. — Perkins  v. 
Brazos  (Conn.)  908. 

A  recovery  in  an  action  to  remove  an  obstruc- 
tion of  an  easement  held  to  establish  plaintiff's 
right  to  the  easement,  snd  to  show  prima  facie 
the  continuance  of  that  right.— Manning  v.  Port 
Reading  H.  Co.  (N.  J.  Ch.)  802. 

Where  an  assignee  for  benefit  of  creditors 
claimed  credit  for  a  payment  on  a  claim  of  a 
creditor,  and  it  was  excepted  to,  an  adjudica- 
tion of  the  auditor  therein,  though  the  excep- 
tions were  withdrawn,  established  the  validity 
and  amount  of  the  claim.— in  re  Ahl's  Estate 
(Pa.)  66;  Appeal  of  Hepburn,  Id. 

A  judgment  on  certiorari  in  favor  of  the  legal- 
ity or  an  appropriation  by  a  board  of  chosen  free- 
holders held  binding  on  the  parties  in  a  subse- 
quent application  for  mandamus.— Shields  v.  City 
of  Paterson  (N.  J.  Sup.)  947. 

Finding  by  jury  on  feigned  issue,  that  at  the 
date  of  a  note  defendant  was  indebted  on  the 
account  sued  on,  held  not  to  conclude  tile  parties 
as  to  charges  in  the  account  after  the  date  of  the 
note.— Maloney  v.  Bartlett  (Pa.)  553. 

A  judgment  in  a  proceeding  on  a  mortgage  giv- 
en for  purchase  money  held  not  a  bar  to  a  bill 
subsequently  filed  by  the  vendee  to  rescind  the 
contract  and  to  obtain  the  return  of  the  price. — 
Schwan  v.  Kelly  (Pa.)  1107. 

Idea. 

A  lien  of  a  judgment  against  a  husband  held 
superior  to  a  mortgage  by  the  wife  on  land 
st-'inding  in  her  name  but  bought  with  money 
furnished  by  the  husband. — Sayre  v.  Coyne  (N. 
J.  Ch.)  300. 

The  lien  cf  a  judgment  on  a  farm  which  de- 
fendant owned  when  judgment  was  entered  is 
continued  by  a  revival  of  an  amicable  scire  facias 
signed  by  defendant  alone. — Lyon  v.  Cleveland 
(Pa.)  143. 

The  lien  of  a  judgment  existing  against  a  de- 
cedent at  the  time  of  his  death  need  not  be  re- 
vived by  scire  facias  every  five  years,  as  against 
his  heirs  und  devisees.  —  Colenburg  v.  Venter 
(Pa.)  1046. 

Vacating  judgment. 

The  opening  of  a  judgment  on  a  second  ap- 
plication and  permitting  defendant  to  taie  fur- 
ther testimony  held  not  an  erroneous  practice.— 
Silberman  v.  Shuklansky  (Pa.)  272. 

Judgment  by  confession  on  a  note  Iteld  prop- 
erly opened  and  case  sent  to  the  jury,  where 
there  was  evidence  that  defendant's  signature 
was  forged.— Darragh  v.  Bigger  (Pa.)  273. 

Evidence  on  a  rule  to  vacate  a  judgment  for 
plaintiff,  and  to  set  aside  supplemental  proceed- 
ings, considered,  and  held,  that  defendant  is  not 
entitled  to  such  relief  because  of  laches.- -Wul- 
ton  v.  Rorke  (N.  J.  Sup.)  52. 
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Judgment  entered  on  a  judgment  note  held 
properly  opened  to  allow  the  maker  to  defend  on 
the  ground  that  it  was  not  given  as  evidence 
of  indebtedness.— Wilson  v.  Cox  (Pa.)  79. 

Foreign  judgment. 

A  foreign  judgment  against  several  defend- 
ants in  a  joint  action  in  which  one  was  not  serv- 
ed cannot  be  enforced  against  one  served  with 
process. — Watson  v.  Steinau  (R.  I.)  4. 


JUDICIAL  SALES. 

A  party  to  proceedings  for  the  sale  of  land 
cannot  attack  the  sale  as  fraudulent  if  she  con- 
tinues to  keep  the  benefits  derived  by  her  there- 
from.—Sager  v.  Mead  (Pa.)  355. 

Judicial  sale  set  aside  for  failure  of  the  trus- 
tee to  advertise  the  sale  as  required  by  the  de- 
cree, coupled  with  the  fact  that  the  land  was 
sold  for  less  than  its  value. — Conroy  v.  Carroll 
(Md.)  428. 

Evidence  of  inadequacy  of  price  brought  by 
land  on  judicial  sale  kM  not  to  justify  the  va- 
cation of  the  sale  16  years  thereafter,  possession 
having  been  taken  and  the  price  paid. — Sager 
v   Mead  (Pa.)  355 

Admissibility,  on  issue  as  to  title  obtained  on 
judicial  sale,  of  evidence  that  the  adverse  claim- 
ant notified  the  bidders  of  his  claim.— Collins  v. 
Bellefonte  Cent.  R.  Co.  (Pa.)  331. 

Jurisdiction. 

See  "Courts." 

On  appeal,  see  "Appeal." 

Jury. 

Right  to  jury  trial,  see  "Constitutional  Law." 


JUSTICES  OF  THE  PEACE. 

A  justice  of  the  neace  has  no  authority  to 
deputize  a  private  citizen  to  execute  and  return 
a  writ  ot  attachment. — Orenstine  v.  Schaffer 
(N.  J.  Sup.)  285. 

A  trial  justice  in  Knox  county  has  no  jurisdic- 
tion of  a  complaint  for  violation  of  the  game  law 
committed  in  Kennebec  county,  the  offender  not 
being  found  in  Knox  county. — Stilphen  v.  Ulmer 
(Me.)  080. 


Laches. 


See  "Equity." 


LANDLORD  AND  TENANT. 

See,  also,  "Use  and  Occupation." 

Covenant  of  the  lessor  to  "keep"  the  premises 
in  repair  construed.— Miller  v.  McCardell  (R. 
I.)  445. 

An  oil  lease,  to  continue  for  three  years  unless 
oil  or  gas  is  found  in  paying  quantities,  con- 
strued.— Shellar  v.  Shivers  (Fa.l  93. 

Lease  construed,  and  held  to  show  that  an  er- 
roneous subdivision  of  the  rental  into  quarters 
was  a  mathematical  mistake,  not  affecting  the 
total  rent  to  be  paid.— Smith  v.  Blake  (Me.)  992. 

Question  for  jury  as  to  whether  a  lessor  ob- 
tained the  signature  of  one  as  surety  on  the 
lease  by  false  representations  as  to  the  lessee's 
wishes. — Meek  v.  Frantz  (Pa.)  413. 

Sufficiency  of  affidavit  of  defense,  in  action  on 
lessee's  contract,  which  failed  to  allege  that  the 
stipulation  set  up  by  defendant  was  an  essential 
part  of  the  contract. — Cosgrnve  v.  Hammil  (Pa.) 
1045. 


Question  whether  liability  for  rent  under  a 
lease  of  a  gas  well  terminated  upon  the  cessa- 
tion of  the  use  of  gas  from  the  well  by  the  pur- 
chaser of  the  lease.— Double  v.  Union  Heat  & 
Eight  Co.  (Pa.)  694. 

Question  for  jury  ax  to  whether  lessor  of  oil 
property  did  not  by  his  conduct  waive  the 
prompt  payment  of  the  rent— Steiner  v.  Marks 
(Pa.)  0957 

Effect  of  averment  by  defendant  lessor  that 
the  premises  were  to  be  yielded  up  in  good  re- 
pair by  plaintiff  lessee,  it  appearing  that  the 
Premises  when  leased  were  vacant. — Coagrave  v. 
lammil  (Pa.)  1045. 

Tenants  holding  over  after  determination  of  a 
lease  for  a  term  of  years  are  strictly  tenants 
at  sufferance,  though  the  lessors  may  treat  them 
as  trespassers  or  tenants  from  year  to  year.— 
Williams  v.  Ladew  (Pa.)  329. 

Trespass  will  lie  where  a  tenant  holding  over 
is  ejected  by  force.— Thiel  v.  Bulls  Ferry  Land 
Co.  (N.  J    Sup.)  281. 

LARCENY. 

One  who  steals  property  in  another  country 
and  brings  it  int"  thi»  country  is  guilty  of  lar- 
ceny here.— State  v.  Morrill  (VU  1070. 

Levy. 

Of  execution,  see  "Execution." 


t.tkkx.  AND  SLANDER. 

A  corporation  may  sue  for  libel  concerning  it 
in  its  business. — Morrison-Jewell  Filtration  Q>. 
v.  Lingane  (R.  I.)  452. 

To  prefer  written  charges  against  a  policeman 
to  the  effect  that  he  has  committed  perjury  is 
actionable.— Dennehy  v.  O'Connell  (Conn.)  920: 
Ruche  v.  Same,  Id. 

A  publication  made  while  plaintiff  was  trying 
to  contract  with  a  city  for  the  introduction  of 
its  water  system,  stating  that  plaintiff  offered  a 
bribe  to  a  councilman  if  he  would  cause  the 
resolution  introducing  plaintiff's  system  to  be 
passed,  was  actionable. — Morrison-Jewell  Fil- 
tration Co.  v.  Lingane  (R.  I.)  452. 

A  publication  made  when  plaintiff  was  trying 
to  introduce  a  water  system,  falsely  stating 
that  it  was  doubtful  whether  water  having  pass- 
ed through  plaintiff's  process  was  heathful,  was 
actionable.— Morrison-Jewell  Filtration  Co.  v. 
Lingane  (R.  I.)  452. 

In  an  action  for  libel,  based  only  on  certain 
charges  preferred  against  plaintiffs  before  the 
police  commissioners,  it  was  not  error  to  refuse  to 
permit  defendant  lo  show  that  certain  other  char- 
ges were  true.— Dennehy  --  O'Connell  (Conn.) 
920:   Roche  v.  Same.  Id. 

In  mitigation  of  damages,  defendant  in  an  ac- 
tion for  libel  may  show  that  he  did  not  originate 
the  libelous  article. — Hoboken  Printing  &  Pub- 
lishing Co.  v.  Kahn  (N.  J.  Err.  &  App.)  382. 
1060. 

Certain  evidence  Acid  properly  excluded  in  an 
action  for  libel.— Dennehy  v.  O'Connell  (Conn.) 
920;    Roche  v.  Same.  Id. 

Defendant  in  an  action  of  libel  may.  in  miti- 
gation of  damages,  show  that  plaintiff's  reputa- 
tion as  a  moral  man  is  bad.  and  that  his  repu- 
tation with  respect  to  matters  involved  is  bad. 
— Sickra  v.  Small  (Me.)  9. 

An  instruction,  in  an  action  of  libel,  that,  if 
plaintiff's  conduct  was  such  as  to  excite  defend- 
ant's suspicion,  it  should  be  considered  in  mitiga- 
tion of  damages,  is  erroneous. — Sickra  v.  Small 
(Me.)  9. 
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License. 

See  "Constitutional  Law." 

LIENS. 

See  "Landlord  and  Tenant";  "Mechanics'  Liens." 

Of  judgment,  see  "Judgment." 

Of  Tendor,  see  "Vendor  and  Purchaser." 

A  bill  by  a  husband  against  the  heirs  of  his 
deceased  wife,  to  establish  an  equitable  lieu  on 
lands  of  which  she  died  seised,  hell  to  state  a 
cause  of  action.— Bennett  v.  Pinnegan  (N.  J. 
Ch.)  401. 

LIMITATION  OF  ACTIONS. 

See  "Adverse  Possession." 

The  fact  that  the  husband  could  sue  to  en- 
force an  equitable  lien  on  his  wife's  land  only 
in  equity  does  not  prevent  the  running  of  the 
statute  of  limitations  again**  his  cause  of  ac- 
tion.— Bennett  v.  Pinnegan  (N.  J.  Ch.)  401. 

Limitations  begin  to  run  against  a  mortgage, 
to  be  void  if  certain  remainder-men  gave  a  re- 
quired deed  on  becoming  of  age.  from  the  date 
the  youngest  remainder-man  attained  majority. 
— Subers  v.  Hurlock  (Md.)  408. 

Limitations  do  not  run  as  between  partners 
until  an  account  has  been  settled  and  a  bal- 
ance ascertained.— Matthews  v.  Adams  (Md.) 
645. 

Complaint  in  an  action  to  enforce  liability  of 
stockholders  examined,  and  held,  that  it  was  not 
demurrable  on  the  ground  that  it  showed  that 
the  claim  had  been  barred  by  limitations.— War- 
ren v.  Providence  Tool  Co.  (B.  I.)  876. 

Limitations  begin  to  run  against  an  action  for 
deceit  by  one  who  was  induced  by  defendant's 
fraudulent  representations  that  be  was  single  to 
marry  him.  from  the  discovery  of  the  fraud.— 
Morrill  v.  Palmer  (Vt.)  829. 

Where  the  correct  name  of  a  defendant  was 
substituted  In  the  declaration,  held  not  to  bring 
in  a  new  party,  so  as  to  entitle  it  to  plead  lim- 
itations computed  from  the  filing  of  the  amend- 
ment.—Western  Union  Tel.  Co.  v.  State  (Md.) 
763. 

The  right  to  recover  on  a  contract  by  which 
plaintiff  was  to  have  decedent's  estate  upon  the 
latter's  death,  in  consideration  of  her  services, 
did  not  accrue  until  the  latter's  death. — Kauss  ▼. 
Bohner  (Pa.)  1016. 

The  statute  of  limitations  does  not  commence 
to  run  against  a  cause  of  action  on  a  premium 
note  given  by  a  member  of  a  mutual  insurance 
company  until  an  assessment  is  levied. — Eich- 
man  v.  Hersker  (Pa.)  229. 

Where  the  principal  in  a  bond  concealed  a 
breach  thereof  from  the  obligee,  limitations  do 
not  run  in  favor  of  the  surety  until  diseovsry 
of  the  breach. — Eising  v.  Andrews  (Conn.)  58T>. 

Sufficiency  of  acknowledgment  to  remove  the 
bar  of  the  statute.— Ward  v.  Jack  (Pa.)  577. 

The  two-years  limitation  of  Bev.  St.  U.  S.  J 
5057,  applies  only  to  the  assignee  in  bankruptcy 
and  those  claiming  under  him,  and  not  to  the 
bankrupt. — Lancey  v  Fobs  (Me.)  1071. 

LIS  PENDENS. 

A  lis  pendens  on  the  filing  of  a  bill  to  cancel 
a  deed  on  the  ground  of  fraud  held  to  be  con- 
structive notice  of  matters  alleged  in  an  amend- 
ed Dill.— Turner  v    Houpt  (N.  J.  Ch.)  2S. 

Local  and  Special  Laws. 

See  "Constitutional  Law." 


LOGS  AND  LOGGING. 

Duties  of  a  booming  company  to  raft  logs 
according  to  their  marks  and  ownership,  and 
deliver  them  to  their  owner. — Proprietors  of 
Marinas  Boom  v.  Sullivan  (Me.)  13. 

Priv.  Laws  1891,  c.  174,  amending  the  char- 
ter of  the  Machias  Boom,  held  not  to  impose 
any  additional  duty  on  the  boom  company  by 
the  use  of  the  words  "sorting  and  rafting  in- 
stead of  the  word  "rafting,"  as  in  the  original 
charter. — Proprietors  of  Machias  Boom  v.  Sulli- 
van (Me.)  13. 

MALICIOUS  PROSECUTION. 

An  allegation  in  the  declaration  that  plaintiff 
was  bound  over  and  indicted  is  prima  facie  evi- 
dence of  probable  cause. — Giusti  v.  Del  Papa 
(B.  I.)  525 

Evidence  showing  probable  cause  for  the  pros- 
ecution of  plaintiff  for  having  taken  defendant's 
satchel  from  a  railway  car. — Mitchell  v.  Logan 
(Pa.)  554. 

The  question  of  reasonable  cause,  the  facta 
not  being  in  dispute,  is  for  the  court. — Bell  v. 
Atlantic  City  B.  Co.  (X.  J.  Sup.)  211. 

A  verdict  for  120,000  is  excessive  where 
everything  in  the  nature  of  punitive  damages 
is  excluded— Bell  v.  Atlantic  City  B.  Co.  (N. 
J.  Sup.)  211. 

It  is  no  defense  that  defendant  submitted 
affidavits  to  a  supreme  court  commissioner, 
who,  being  satisfied,  made  an  order  for  baiL— 
Truax  v.  Pennsylvania  B.  Co.  (N.  J.  Sup.)  278. 

MANDAMUS. 

Mandamus  will  not  lie  to  compel  the  payment 
by  a  town  officer  of  a  disputed  claim. — Foster 
v.   Angell  (R.  I.)  406. 

Mandamus  will  not  lie  to  compel  a  town  treas- 
urer to  pay  claims  not  audited  as  required  by 
law.— Foster  v.  Angell  (R.  I.)  406. 

A  petition  to  compel  supervisors  to  appoint 
certain  persons  as  ballot  clerks  must  allege  that 
they  have  the  statutory  qualifications.— Sudler 
v.  Lankford  (Md.)  455. 

P.  L.  1895,  p.  339,  supplementary  to  proceed- 
ings by  mandamus,  do  not  affect  the  doctrine  of 
res  judicata.— Shields  v.  City  of  Paterson  (N.  J. 
Sup.)  947. 

Where  a  petition  for  mandamus  is  heard  on 
demurrer,  the  court  cannot  grant  the  writ  with- 
out proof  by  petitioner  of  his  right  thereto.— 
Sudler  v    Lankford  (Md.)  455. 

Petition  by  sheriff  to  compel  a  treasurer  to 
place  unpaid  tax  bills  in  bis-hnnda  for  collection 
hrld  insufficient.— Sterling  v.  McMaster  (Md.) 
401. 

Manslaughter. 

See  "Homicide." 


MARRIAGE. 

A  marriage  by  a  divorced  person,  in  contra- 
vention of  R.  L.  f  2391,  is  absolutely  void.— 
Ovitt  v.  Smith  (Vt.)  769. 

A  common-law  marriage  is  invalid  in  Ver- 
mont—Morrill  v.  Palmer  (Vt.)  829. 

I'tider  It.  L.  S  2340  et  seq..  the  court  has  juris- 
diction to  decree  «.»  void  a  marriage  solemnized 
where  one  of  the  parties  had  a  former  husband 
or  wife  living.— Barney  v.  Cunyes  (Vt.)  897. 

A  marriage  solemnized  by  a  magistrate  is  valid 
without  a  certificate  of  intention.— City  of  (Jar- 
diner  v.  Inhabitants  of  Manchester  (Me.)  990. 
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A  witness  cannot  testify  that  parties  alleged 
to  be  married  had  a  divided  reputation  on  the 
subject. — Jackson   t.  Jackson   (Md.)   317. 

Evidence  of  a  woman's  reputation  after  she 
left  her  hUBband,  for  chastity  during  the  time  she 
lived  with  him.  is  not  competent  to  disprove 
marriage. — Jackson  v.  Jackson  (Md.)  317. 

A  foreign  marriage,  valid  where  performed,  is 
valid  in  Maryland,  in  the  absence  of  n  statute 
prohibiting   it. — Jackson   v.  Jackson   (Md.)  317. 

Marriage  Settlements. 

See  "Husband  and  Wife." 

MARSHALING  ASSETS. 

Rule  to  determine  the  marshaling  of  assets, 
where  twc  tracte  cf  land  are  alike  subject  to  a 
charge  by  will. — In  re  Fessenden's  Estate  (Pa.) 
135;   Appeal  of  Tyler,  Id. 


MASTER  AND  SERVANT. 

'  An  agreement  by  a  workman  to  take  part 
pay  in  merchandise  is  a  violation  of  Snap.  Re- 
vision, p.  771,  §  1,  requiring  payment  in  law- 
'  ful  money. — Cumberland  Glass  ManuPg  Co.  v. 
State  (N.  J.  Sup.)  210. 

Where  a  workman  agrees  to  take  pay  in  part 
in  merchandise,  the  merchandise  so  furnished 
constitutes  payment. — Cumberland   Glass   Man- 
•  uf  g  Co.  v.  State  (N.  J.  Sup.)  210. 

Negligence  of  master. 

An  employer  is  liable  for  injuries  occasioned 
to  his  servant  through  some  latent  danger  of 
which  he  should  have  warned  him. — Western 
Union  Tel.  Co.  v.  McMullen  (N.  J.  Err.  &  App.) 
384. 

A  master  must  use  reasonable  care  in  the 
adoption  of  appliances  for  the  work.  —  Van 
Steenburgh  v.  Thornton  (N.  J.  Err.  &  App.) 
380. 

A  complaint  in  an  action  by  a  servant  against 
bis  master  for  personal  injuries  held  demurra- 
ble as  failing  to  allege  knowledge  of  danger  by 
defendant— O'Keefe  v.  National  Folding  Box  & 
Paper  Co.  (Conn.)  587. 

Duty  of  employer  to  stand  by  during  the  mak- 
ing of  an  excavation  to  see  whether  any  danger 
arises. — Durst  v.  Carnegie  Steel  Co.  (Pa.)  1102. 

Admissibility  of  rules  issued  by  defendant 
railroad  company,  to  show  negligence  on  the 
part  of  its  employes,  the  accident  having  oc- 
curred before  the  rules  were  actually  distributed 
to  the  employes. — Dougherty  v.  Philadelphia  & 
R.  R.  Co.  (Pa.)  340. 

Evidence  examined,  and  hrld,  that  the  railroad 
company  was  liable  for  injuries  to  a  brukeman 
through  a  defect  in  the  car. — Elkins  v.  Penn- 
sylvania R.  Co.  (Pa.)  74. 

Where  defendant,  a  physician,  promised  to 
attend  a  patient,  but,  instead  of  doing  so,  sent 
another  physician,  who.  by  his  unskillfulness, 
caused  the  death  of  the  patient,  hdil,  that  de- 
fendant is  not  liable  for  such  death,  the  physi- 
cian sent  by  him  not  acting  as  his  servant  or 
agent— Myers  v.  Holborn  (N.  J.  Err.  &  App.) 

Negligence  of  foreman. 

A  coal-mine  foreman,  licensed  under  Act 
1801  (P.  L.  p.  176).  is  liable  for  an  injury 
caused  by  his  negligence  to  an  employe. — Dur- 
kin  v.  Kingston  Coal  Co.  (Pa.)  237. 

The  negligence  of  a  foreman  will  be  imputed 
to  his  employer. — Van  Steenburgh  v.  Thornton 
(N.  J.  Err.  &  App.)  380. 

Question  whether  foreman  in  charge  of  gangs 
engaged  in  the  work  of  excavation   were   vice 


principals,  whose  failure  to  notify  an  employe  of 
danger  imixmed  liability  on  flip  pmplover. — Durst 
v.  Carnegie  Steel  Co.  (Pa.)  1102. 

Negligence  of  fellow  servants. 

Plaintiff  employed  to  attend  on  masons  in  de- 
fendant's employ,  and  injured  by  the  falling  of 
a  scaffold  constructed  by  said  masons,  could  not 
recover,  the  negligence  being  that  of  fellow  serv- 
ants.— Maher  v.  McGrath  (N\  J.  Sup.)  945. 

Sufficiency  of  evidence  to  show  that  a  boiler  ex- 
plosion which  injured  plaintiff  resulted  from  the 
negligence  of  a  fellow  servant  of  whose  incom- 
petency defendant  knew. — Snodgrasa  v.  Carnegie 
Steel  Co.  (Pa.)  1104. 

Contributory  negligence  and  assumption 
of  risk. 

A  brakeman  injured  by  a  fall  from  a  car  can- 
not complain  of  the  absence  of  hand  holds  if 
there  were  steps  by  which  to  hold  on.  and  cars  of 
such  construction  were  in  general  use. — Dooner 
v.  Delaware  &  H.  Canal  Co.  (Pa.)  415. 

Propriety  of  charg".  in  an  uction  for  injuries 
to  a  railroad  brakeman,  that  if  he  failed  to 
notice  the  absence  of  hand  holds  on  a  car,  it 
was  his  fault,  for  which  the  company  was  not 
liable.— Dooner  v.  Delaware  &  H.  Canal  Co. 
(Pa.)  415. 

A  brakeman  standing  on  the  deadwood  of  a 
moving  car.  without  anything  to  which  he  can 
hold,  lid  J  guilty  of  negligence.— Dooner  v.  Del- 
aware &  H.  Canal  Co.  (Pa.)  415. 

Evidence  examined,  and  Mil,  that  plaintiff 
was  injured  by  his  contributory  negligence.— 
Smith  r.  Van  Sciver  (N.  J.  Err.  &  App.)  390. 

A  servant  assumes  the  ordinary  risks  and  the 
risks  arising  in  consequence  of  special  danger 
known  to  him,  or  which  he  could  have  discov- 
ered.—Western  Union  Tel.  Co.  v.  Mi-Mullen 
(N.  J.  Err.  &  App.)  384. 


MECHANICS'  LIENS. 

Under  Act  March  20,  1802.  amending  Me- 
chanic's Lien  Law,  §  2,  the  owner  of  a  building 
must  tile  his  contract  at  or  before  the  time 
such  building  is  begun,  in  order  that  it  may 
be  exempt  from  the  liens  of  mechanics  and 
material  men. — La  Foucherie  v.  Knutxen  (S. 
J.  Sup.)  203. 

Where  it  appears  by  the  contract  that  the 
builder  is  to  do  all  the  work  and  furnish  all 
the  materials,  it  is  not  necessary  to  file  the 
specifications  with  the  contract  in  order  to 
protect  the  building  from  the  liens  of  mechan- 
ics and  material  men. — La  Foucherie  v.  Knut- 
xen (N.  J.  Sup.)  203. 

The  amendment  of  a  mechanic's  lien  authorised 

by  the  fourteenth  section  of  the  act  can  be  made 
at  any  time  before  judgment,  and  must  be  in 
writing,  and  signed  by  the  judge.— Drinkhouse 
v,  Gregg  Manuf'g  Co.  (N.  J.  Sup.)  950. 

Where  a  material  man  subsequently  took  an 
assignment  from  the  contractor  of  the  contract 
htld,  that  he  did  not  thereby  lose  his  lien  for 
material  furnished  the  contractor. — Taliaferro 
v.  Stevenson  (N.  J.  Err.  &  App.)  383. 

A  lien  for  a  range  put  in  a  building  after  a 
mortgage  was  made  thereon  hrld  superior  to  the 
mortgage.— Erduian  v.  Moore  (N.  J.  Sup.)  958. 

Right  of  surety  on  contractor's  bond  to  enforce 
lien  for  material.— Rynd  v.  Pittsburg  N'atatoriuin 
(Pa.)    1041. 

Right  of  surety  on  contractor's  bond  to  enforce 
a  lieu. — Gannon's  Ex'rs  v.  Central  Presbvterinn 
Church  (Pa.)   1043. 

Presumption  that  the  materials  were  furnish- 
ed or  the  work  was  done  on  the  credit  of  the 
building.— W.  Green  &  Co.  v.  Thompson  (Pa.) 
702.  >  | 

Digitized  by  VjOOQ IC 


INDEX. 


1137 


Admissibility  of  evidence  to  show  that  mate- 
rials were  not  furnished  on  the  credit  of  the 
building.— W.  Green  &  Co.  v.  Thompson  (Pa.) 
702. 

In  interpleader  by  the  owner  of  a  building 
against  the  contractor  and  a  material  man  claim- 
ing a  lien  for  material  furnished  a  subcontractor, 
held  error  to  render  a  judgment  for  the  material 
man,  as  assignee  of  the  subcontractor,  on  fail- 
ure of  his  lieu.— Alderman  v.  Hartford  &  N.  Y. 
Transp.  Co.  (Conn.)  589. 

Facts  held  insufficient  to  show  that  material 
furnished  a  subcontractor  was  furnished  by  con- 
sent of  the  owner  of  the  land  (Gen.  St.  $  3018), 
so  as  to  entitle  the  tnRterial  man  to  a  mechan- 
ic's lien  therefor. — Alderman  v.  Hartford  & 
N.  Y.  Transp.  Co.  (Conn.)  589. 

In  «cire  facias  on  a  mechanic's  lien,  the  suffi- 
ciency of  the  lien  on  its  face  cannot  be  attacked 
under  a  pica  of  uonassumpsil,  set-off,  and  pay- 
ment with  leave. — Klinefelter  v.  Baum  (Pa.) 
582. 

MINES  AND  MINING. 

Liability  of  one  mining  minerals  for  depriving 
the  surface  owner  of  support.— Pringle  v.  Vesta 
Coal  Co.  (Pa.)  690. 

Duty  of  owner  of  mineral  estate  to  mine  so 
as  not  to  deprive  the  surface  owner  of  support. 
— Robertson  v.  Youghiogheny  River  Coal  Co. 
(Pa.)   706. 

MORTGAGES. 

See,  also,  "Chattel  Mortgages." 

Parol  evidence  is  admissible  to  show  that  an 
absolute  deed  is  a  mortgage.— Libby  v.  Clark 
(Me.)  667. 

Question  whether  a  mortgage  given  to  secure 
future  advances  could  embrace  a  sum  for  which 
the  mortgagor  gave  a  note  on  the  day  of  the  exe- 
cution of  the  mortgage.— Farabee  v.  McKerri- 
han  (Pa.)  583:  Appeal  of  McKerrihan,  Id. 

A  clause  in  a  deed  of  mortgaged  land  "subject 
to  the  payment  of  the  mortgages"  held  to  be  a 
coveuant  by  the  purchaser  to  pay  the  mortgages 
without  the  duty  ot  hunting  up  the  notes  and 
paying  the  same  to  the  holders. — Blood  v.  Crew 
Levick  Co    (Pa.)  344. 

One  purchasing  under  and  subject  to  the  pay- 
ment of  a  mortgage  is  a  pun-baser  of  the  entire 
estate,  and  is  liable  to  pay  the  mortgage. — 
Blood  v.  Crew  Levick  Co.  (Pa.)  344. 

Where  the  deed  is  made  subject  to  the  lien 
of  a  mortgage,  the  land  is  primarily  liable  for 
the  payment  of  the  mortgage  money. — Blood  v. 
Crew  Levick  Co.  (Pa.)  344. 

The  vendor  of  land  under  and  subject  to  the 
lien  of  a  mortgage  held  to  have  no  right  of  ac- 
tion against  the  purchaser  on  account  of  such 
stipulation  before  payment  of  the  mortgage  or 
withdrawal  of  the  land  from  the  reach  of  the 
mortgagee.— Blood  v.  Crew  Levick  Co.  (Pa.) 
344. 

A  clause  reciting  an  agreement  that  the  gran- 
tee accepts  a  title  "subject  to  the  payment  of  the 
mortgages"  above  mentioned  held  to  constitute 
a  covenant  by  the  purchaser  to  pay  the  mort- 
gages, on  which  the  vendor  could  sue  to  the  use 
of  the  party  entitled  to  the  money.— Blood  v. 
Crew   Levick  Co.  (Pa.)  348. 

Right  of  purchaser  of  timber  on  mortgaged 
land  to  bold  the  timber  free  of  the  mortgage  be- 
cause the  proceeds  of  the  sale  were  used  to  pay 
the  costs  of  operating  the  land  for  oil,  the  pro- 
ceeds of  which  operation  were  applied  on  the 
mortgage.— Fredonia  Nat.  Bank  v.  Collins  (Pa.) 
«K»1:    Perrin  v.  Waterhouse,  Id. 

Where    a    mortgagee    knows    that    the    land 
About  tc  be  mortgaged  has  been   sold  by   the 
v.S-Ia.— 72 


mortgagor  and  possession  taken  thereunder,  the 
mortgage  is  void  as  against  the  vendee. — Gore 
v.  Condon  (Md.)  261. 

Payment. 

Where  a  mortgagor  became  the  executor  of 
the  mortgagee  before  the  mortgage  was  paid, 
the  beneficiaries  being  his  relations,  and  for 
more  than  20  years  nothing  had  been  paid  on 
the  principal  or  interest,  and  no  accounting  had 
been  bad,  hdd,  that  the  presumption  of  satis- 
faction was  rebutted  by  the  failure  of  the  ex- 
ecutor to  account,  and  the  execution  of  a  sat- 
isfaction by  him  as  executor  to  himself  as  mort- 
gagor—Stimis  v.  Stimis  (N.  J.  Ch.)  408. 

Where  for  20  years  there  has  been  neither 
payment  nor  demand  of  principal  or  interest 
on  a  mortgage  the  presumption  is  that  it  has 
been  satisfied  though  not  paid.— Stimis  v."  Stimis 
(N.  J.  Ch.)  468. 

_  Sufficiency  of  evidence  to  show  that  satisfac- 
tion of  mortgage  was  executed  by  one  while 
wanting  in  mental  capacity,  and  without  knowl- 
edge of  the  contents  of  the  paper. — Krause  v. 
Stein  (Pa.)  1031. 

Foreclosure. 

The  personal  representatives  of  a  deceased 
mortgagor  need  not  be  made  parties  on  fore- 
closure.— Harlem  Co-operative  Building  &  Loan 
Ass'n  v.  Freebnrn  (N.  J.  Ch.)  514. 

Mortgage  sale  set  aside  because  of  misappre- 
hension as  to  the  time  of  sale  on  condition  of 
filing  bond  to  secure  bid. — Rowan  v.  Condon  (N. 
J.  Err.  &  App.)  404. 

Failure  of  the  advertisement  of  the  sale  of  a 
truck  garden  under  a  mortgage  to  mention  veg- 
etables growing  on  the  land,  held  not  to  vitiate 
the  sale. — Lepper  v.  Mooyer  (Md.)  2ti3. 

A  foreclosure  sale  under  a  mortgage  securing 
bonds  will  not  be  enjoined  till  the  mortgagor  can 
adjudicate  an  unliquidated  claim  against  the 
bondholder. — National  Rubber  Co.  v.  Rhode  Island 
Hospital  Trust  Co.  (R.  I.)  254. 

A  mortgagee  may  proceed  in  equity  for  a  de- 
ficiency, notwithstanding  the  mortgage  lien  re- 
mains unaffected  for  20  years. — Princeton  Sav. 
Bank  v.  Martin  (N.  J.  Ch.)  45. 

One  who  took  possession  after  foreclosure, 
and  thereafter  paid  the  mortgage,  held  the 
premises  as  security  subject  to  the  mortga- 
gor's right  to  redeem.— Libby  v.  Clark  (Me.) 
657. 


MUNICaPAIi  COBPORATIONS. 

See,  also,  "Bridges";  "Counties":  "Highways"; 

"Poor  and  Poor  Laws";  "Schools  and-  School 

Districts." 
Liability   of   sureties    on    treasurer's    bond,    see 

"Principal  and  Surety." 

The  incorporation  of  a  borough  under  Acts 
April  1,  1834,  and  April  1,  18(13.  is  not  review- 
able unless  illegality  is  shown  in  the  record,  or 
abuse  of  discretion  in  the  court. — In  re  Borough 
of  Narberth  (Pa.)  72;  Appeal  of  Ellis.  Id. 

The  borough  of  Glen  Ridge  is  a  municipality 
distinct  from  the  township  of  BloomfieM.— Bor- 
ough of  Glen  Ridge  v.  Stout  (N.  J.  Sup.)  858. 

The  fact  that  a  municipal  corporation  is 
not  given  the  necessary  powers  of  government 
does  not  preclude  its  legal  existence.— Borough 
of  Glen  Ridge  v.  Stout  (N.  J.  Sup.)  858. 

Boroughs  crested  from  townships  under  the  act 
of  1878  are  distinct  from  the  townships  in  re- 
spect to  their  control  over  sewers  and  hydrants 
— Inhabitants  of  Township  of  Blooniiield  v.  Bor- 
ough of  Glen  Ridge  (N.  J.  Ch.)  925. 

Where  a  portion  of  the  territory  of  a'  munici- 
pal corporation  is  thrown  Into  a  new  municipal- 
ity, the  right  to  regulate  the  sewers  and  hy- 
drants within  such  territory  passes  to  the  new 
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government.— Inhabitants  of  Township  of  Bloom- 
field  v.  Borough  of  Glen  Ridge  (N.  J.  Co.)  925. 

Under  Act  March  24,  1890  (P.  L.  101),  the 
owner  of  a  building  is  not  required  to  erect  a 
are  escape  until  precedent  action  by  municipal 
officers.— De  Ginther  v.  New  Jersey  Home  for 
the  Education  and  Care  of  Feeble-Minded  Chil- 
dren (N.  J.  Err.  &  App.)  968. 

P.  L.  1890,  p.  58,  authorizing  the  holding  of  an 
election  for  acceptance  of  a  scheme  of  govern- 
ment by  electors  of  an  area  on  which  resided  for 
any  period  a  certain  population,  is  unconstitution- 
al-—Attorney  General  v.  Borough  of  Anglesca 
(N.  J.  Err.  &  App.)  971. 

Boroughs  formed  under  Act  April  2,  1S91. 
have  no  power  ;o  issue  bonds  to  purchase  or 
erect  o,n  electric  light  plant  for  lighting  either 
private  houses  or  public  streets.— Biddle  v.  Bor- 
ough of  Riverton  (N.  J.  Sup.)  279. 

A_  municipal  corporation  may,  unless  re- 
strained by  positive  law,  submit  disputed  claims 
to  arbitration.— Smith  v.  Borough  of  Wilkins- 
burg  (Pa.)  371. 

Effect  of  acceptance  by  a  gas  company  of 
conditions  of  ordinance  allowing  it  to  use  the 
streets  of  a  city.— City  of  Allegheny  v.  Peo- 
ple s  Natural  Gas  &  Pipeage  Co.  (Pa.)  704. 

Where  a  city  has  provided  for  the  treatment 
of  sick  paupers  by  the  election  of  a  city  physi- 
cian, and  he  is  ready  to  act,  the  overseers  of 
the  poor  must  call  him  when  a  pauper  is  in 
need  of  medical  treatment.— Goodrich  v.  City 
of  Waterville  (Me.)  659. 

Under  Acts  1874.  p.  45,  and  Id.  1893,  p.  157, 
relating  to  the  relocation  of  railroads  in  cities, 
when  the  terms  offered  by  a  railroad  as  to  its 
relocation  are  accepted  by  the  city,  it  consti- 
tutes a  contract  within  the  acts.— Barr  v.  Citv 
of  New  Brunswick  (N.  J.  Sup.)  477. 

The  fact  that  a  railroad  company  seeking  a 
relocation  of  its  road  under  Acts  1874  and  1893 
undertakes  to  pay  the  expense  of  the  proceed- 
ing does  not  invalidate  the  proceedings.— Barr 
v.  City  of  New  Brunswick  (X.  J.  Sup.)  477. 

Where  the  construction  of  waterworks  is 
vested  in  an  independent  commission  a  city  is 
not  liable  for  injuries  due  to  negligence  in  lay- 
ing Pipes.— Gross  v.  City  of  Portsmouth  (N. 
xi.)  ^OO. 

An  ordinance  licensing  wagons  drawn  by  one 
horse  at  $10  and  those  drawn  by  two  at  $15  is 
not  unreasonable.— Johnson  v.  Borough  of  As- 
bury  Park  (N.  J.  Sup.)  850. 

An  ordinance  cr.ating  an  office  held  to  have 
been  duly  enacted.— Anderson  v.  City  Council  of 
City  o£  Camden  (N.  J.  Sup.)  846. 

There  is  nc  presumption  as  to  the  regularity  of 
the  passage  of  an  ordinance.— City  of  Altoona  v 
Bowman  (Pa.)  187. 

An  ordinance  under  Act  May  23,  1889,  cannot 
be  passed  by  one  branch  of  n  city  council  on  the 
same  day  that  it  is  reported  to  it  by  the  other 
branch.— City  of  Altoona  v.  Bowman  (Pa.)  187. 

Where  a  borough  ordinance  declares  it  unlaw- 
ful for  any  person  w>  dig  in  a  street  without  a 
permit  from  the  street  commissioner,  a  permit 
from  the  burgess  will  have  no  effect— Bo  vie  v 
Borough  of  Hozleton  (Pa.)  142. 

Ordinance*. 

Validity  of  ordinance  classifying  occupations 
for  license  purposes  according  to  annual  sales.— 
Wenner  v.  City  of  Williamsport  (Pa.)  544. 

The  minutes  of  the  common  council  need  not 
show  that  notice  of  .the  passage  of  the  ordi- 
nance was  given.— Barr  v.  City  of  New  Bruns- 
wick (N.  J.  Sup.)  477. 

The  requirement  of  publication  of  an  ordi- 
nance applies  only  when  the  ordinance  involves 
public  expense.— Barr  v.  City  of  New  Bruns- 
wick (N.  J.  Sup.)  477. 


An  ordinance  providing  for  the  mtmi* 
a  question  as  to  whether  bonds  4«i:  •  | 
sued  for  the  construction  of  an  tleer  . 
plant   examined,    and    held  invilid-B.i . 
Borough  of  Riverton  (N.  J.  Sup.)  2TA       '■ 

Officers. 

Where  a  discharged  soldier  was  appi'- 
itor  of  a  school  for  a  year,  the  appear 
another  at  the  end  of  such  year  w«<  De- 
lation of  Act  March  14,  1895.-Horai  <  F 
of  Education  of  Orange  (X.  J.  Sup.1  SW 

The  mayor  of  Waterville  is  not  «'-*■ 
vote  with  the  council  in  the  elretkm  <,'  ■ 
clerk   or  a   city   treasurer.  —  Brown  t.  t- 
(Me.)  662;    Redington  v.  Bartlett  (M« .  *-. 

Where  plaintiff  is  a  member  of  the  en 
cil  under  Rev.  St.  c.  3.  f  36.  no  actx:  a. 
brought   to   recover   for   medical  sen**  •-. 
dered  by  his  firm  to  a  city  pauper.-Go,o- 
City  of  Waterville  (Me.)  659. 

Persons  acting  under  the  employment.'  " 
officers   must   take   notice  of  the'aat.r- 
such  officers.— Goodrich   v.   City  of  Vn-r 
(Me.)  659. 

Control  of  street*. 

Boroughs  may  make  pleasure  drives  t*. 
public  squares. — Commonwealth  v.  Bw-j: 
Beaver  (Pa.)  112. 

Boroughs  may  define  the  limits  of  sipr.i 
leaving  space   for    travel.  —  Commonsei-.: 
Borough  of  Beaver  (Pa.)  112. 

Contracts. 

To  authorize  ..  lease  of  land  owned  by : " 
to  a  private  person,  the  common  erne  e> 
pass  an  ordinance  directing  its  exetntk*--^ 
mer  v.  Inhabitants  of  Town  of  Phillipta  * 
J.  Sup.)  852. 

Bidders  for  municipal  contracts  most :,: 
an  opportunity  to  compete  under  definite  \- 
neations.— Van  Reipen  v.  City  of  Jer*j  *' 
(X.  J.  Sup.)  740;  Morris  Canal  t  Buls." 
v.  Same,  Id.;  Montclair  Water  Co.  t .  >£ 
Id.;  Whelihan  v.  Same,  Id.:  Favier  *.  ir 
Id.;    Rockaway  &  Hudson  Co.  t.  Ssmtl 

A  contract  must  be  awarded  to  the  si- 
offering  the  most  advantageous  terms.-7 
Reipen  v.  City  of  Jersey  City  (X.  J.  Sop-  :? 
Morris  Canal  &  Banking  Co.  v.  Sjs-  • 
Montclair-  Water  Co.  v.  Same.  R:  TV.'- 
v.  Same,  Id.;  Favier  v.  Same,  Id.;  R«»'' 
&  Hudson  Co.  v.  Same,  Id. 

Bids  having  been  invited,  on  conditio  i 
the  contractor  should  provide  reservoirs  o! "" 


tain  capacity,  an  award  of  the  central  t 
bidder  offering  reservoirs  of  a  different  of' 
is  unlawful.— Van  Reipen  v.  Citv  of  J<* 
City  (N.  J.  Sup.)  740;  Morris  Canal  &  &:t- 
Co.  v.  Same,  Id.;  Montclair  Water  Co.  v  » 
Id.;  Whelihan  v.  Same.  Id.;  Favier  v.  w 
Id.;   Rockaway  &  Hudson  Co.  v.  Saw,  W 

In  tlie  absence  of  fraud  or  palpable  it"*  . 
discretion  of  the  municipal  authorities,  A?  ' 
question  for  review,  on  the  granting  of  -  •' 
tract,  is  whether  there  has  been  any  vicb?' 
of  legal  principles.— Van  Reipen  v.  Otto1'! 
sey  City  (X.  J.  Sup.)  740;  Morris  ft"1  * 
Blinking  Co.  v.  Same,  Id.;  Montclair  »£ 
Co.  v.  flume.  Id.;  Whelihan  v.  Same.  H  ••' 
vier  v.  Same.  Id. ;  Rockaway  &  Hndsoo  (•  r 
Same,  Id. 

Defective  streets. 

Sufficiency  of  a  notice  describinit  tie  la**1 
of  a  defect  in  a  street,  allewd  to  bive  aw. 
an  injury  to  plaintiff.— Kaherl  v.  Inhabit*1"* '• 
Rockport  (Me.)  20. 

A  borough  is  liable  for  an  injury  to  a  tr>T* 
caused  by  a  ditch  dug  in  the  street  with™'  '£, 
mit  from  the  street  commissioner.-*!*  '■ K 
ough  of  Hazleton  (Pa.)  142. 

Propriety  o*  instruction,  in  an  action  ipjf' 
a  borough  for  injuries  caused  by  an  obsc*'-"' 
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o    street,  as  to  defendant's  duty  to  prevent 
ot>struct!on. — Frazier  v.  Borough  of  Butler 

io'w  ledge  by  a  member  of  a  borough  coun- 
"  an  obstruction  on  a  street,  obtained  in  his 
ite  capacity,  held  not  to  be  notice  to  the 
Jgh. — Frazier  v.   Borough  of  Butler  (Pa.) 

sottve  sewers. 

eity  is  liable  for  injuries  to  a  bouse  from  the 
vation  of  a  sewer  in   front  of  it. — Ladd  v. 
of   Philadelphia  (Pa.)  (12. 

•J-lo  improvements. 

>ticc  of  a  claim  addressed  to  the  mayor  and 
branch  of  a  city  council  is  not  a  sufficient 
entation  within  Pub.  St.  c.  ot,  $  12. — 
ilen    v.   Bates  (R.   I.)  224. 

Y\ere  successive  city  ordinances  appropriat- 
money  for  streets  appropriate  a  sum  in  ex- 
of  the  amount  available  under  an  ordinance 
ulinp  that  it  shall  be  used  for  streets  as 
lired  by  ordinance,  it  is  the  duty  of  the  coun- 
o  determine  what  streets  shall  be  paved,  and 
t'hat  order. — Smyrk  v.  Sharp  (Md.)  411. 

he  provisions  of  Act  May  23,  1889,  that  a 
et  cannot  be  paved  at  the  cost  of  shutting 
ters,  except  by  ordinance  duly  passed,  is  man- 
jry. — City  of  Bradford  v.  Pox  (Pa.)  85. 

n  abutting  owner  may  enjoin  changes  in  a 
set,  he  not  having  had  notice  thereof. — Buchan- 
v.  Borough  of  Beaver  (Pa.)  115. 

light  of  borough  to  have  viewer's  report  set 
le  merely  because  the  borough  officials  fail- 
to  be  present  at  the  proceedings  for  view.— 
were  v.  Borough  of  Braddock  (Pa.  Sup.)  759. 

tipht  of  abutting  owner  to  recover  damages 
change  of  grade,  under  Act  May  24,  1878, 
hout  first  presenting  claim  for  damages. — 
iraan  v.  Borough  of  Washington  (Pa.  Sup.) 
J. 

Let  May  24,  1878,  giving  to  an  abutting  own- 
the  right  to  have  damage  arising  from  a 
inge  of  grade  assessed  against  the  borough, 
s  not  repealed  by  Act  May  16,  1891.— Sea- 
in  v.  Borough  of  Washington  (Pa.  Sup.)  756. 

Evidence  examined,  and  held,  that  a  claim  for 
mages  for  change  of  grade  of  a  street  was  not 
lived.— Clark  v.  City  of  Philadelphia  (Pa.)  124. 

Right  of  abutting  owner  to  have  injuries  to 
rch  and  trees  in  street  considered  in  estimat- 
e  damages  for  change  of  grade. — Seaman  v. 
trough  of  Washington  (Pa.  Sup.)  756. 

The  filing  of  exceptions  to  the  report  of  the 
ewers  assessing  damages  for  change  of  grade 
>es  not  affect  the  entering  of  an  appeal  to 
e  common  pleas. — Strang  v.  Borough  of  Brad- 
>ek  (Pa.  Sup.)  760;    Berry  v.  Same,  Id. 

An  assessment  under  an  unconstitutional  stat- 
:e  will  be  set  aside  without  any  examination  as 
>  othtr  objections.— City  of  Newark  v.  Inhabit- 
its  of  Township  of  Verona  (N.  J.  Sup.)  959. 

An  assessment  may  be  made  under  Act  May 
8,  1891,  for  an  improvement  made  under  an  or- 
inance  passed  under  Act  April  23,  1889. — Bor- 
ugh  of  Beltzhoover  v.  Heirs  of  Beltzboover 
t'a.)  1047. 

I'nder  Act  June  13.  1874,  an  appeal  from  an 
usessment  of  damages  for  change  of  grade 
oust  be  filed  within  30  days  from  the  filing  of 
he  report. — Bowers  v.  Borough  of  Braddock 
l*a.  Sup.)  759. 

The  fact  that  the  space  between  the  tracks 
>f  a  street-car  company  was  paved  by  it  with 
't'ine  held  not  to  affect  the  liability  of  abutting 
foperty  for  paving  the  rest  of  the  street  under 
i  contract  with  the  city  for  paving  "with  asphalt 
[fptn  curb  to  curb."— City  of  Erie  v,  Land  on 
Eighteenth  Street  (Pa.)  378. 


Evidence  in  an  action  to  enforce  a  municipal 
lien  for  paving  examined,  and  held  admissible.— 
City  of  Altoona  /.  Bowman  (Pa.)  187. 

A  graveyard  is  not  exempt  from  special  assess- 
ments for  local  improvements. — Borough  of  Beltz- 
hoover v.  Heirs  of  Beltzhoover  (Pa.)  1047. 

The  exemption  of  graveyards  from  taxation 
does  not  extend  to  an  assessment  for  paring 
a  street. — City  of  New  Castle  v.  Stone  Church 
Graveyard  (Pa.)  236. 


Taxation. 

Acts  March  6,  1888,  March  23,  1888.  and 
March  7, 1895,  supplementing  the  borough  act  of 
1878,  providing  that  taxes  shall  be  assessed  and 
collected  in  the  borough  of  Glen  Ridge  by  the 
borough  assessor  and  collector,  were  not  affected 
by  supplement  passed  April  24,  1888. — Benson  v. 
Inhabitants  of  Township  of  Bloomfield  (N.  J. 
Sup.)  855. 


Murder. 


See  "Homicide." 


NEGLIGENCE. 

See  "Damages." 

Defective  bridges,  see  "Bridges." 

highways,  see  "Municipal  Corporations." 

sewers,  see  "Municipal  Corporations." 

streets,  see  "Municipal  Corporations." 

Injuries  received  on  Sunday,  see  "Sunday." 

to  passengers,  see  "Carriers." 

Of  charitable  corporation,  see  "Charities." 
Of  clerk  of  court,  see  "Clerk  of  Court." 
Of  master,  see  "Master  and  Servant." 
Of  railroad  company,  see  "Railroad  Companies." 
Of  street  railway,  see  "Horse  and  Street  Rail- 
roads." 

A  gas  company,  knowing  that  gas  is  escaping 
into  a  building,  is  not  discharged  of  its  duty  to 
use  reasonable  diligence  to  remedy  the  leak,  by 
acting  on  the  assumption  that  the  leak  was  from 
one  source,  when  in  fact  it  was  from  another, 
which  could  have  been  discovered  by  the  proper 
inspection.— Consolidated  Gas  Co.  of  Baltimore 
City  v.  Crocker  (Md.)  423. 

Where  one  engaged  in  laying  a  sewer  in  a 
building  is  injured  by  a  falling  brick,  in  the  ab- 
sence of  explanation  by  the  contractor  doing 
the  brickwork,  it  will  be  presumed  that  it  oc- 
curred from  want  of  reasonable  care  on  his 
part— Sheridan  v.  Foley  (N.  J.  Sup.)  484. 

That  county  commissioners  are  liable  for  the 
defects  in  a  highway  does  not  prevent  action 
against  a  railway  company  causing  such  defect. 
— Rowe  v.  Baltimore  &  O.  R.  Co.  (Md.»  701. 

The  leaving  open  of  the  door  of  n  car  in  the 
yard  of  a  railway  company,  held  not  to  be  the 
proximate  cause  of  the  catching  fire  of  the  con- 
tents from  a  burning  building  near  by. — Scott 
v.  Allegheny  Val.  Ry.  Co.  (Pa.)  712. 

A  person  using  a  street  does  not  assume  the 
risk  of  material  falling  from  a  building  in  pro- 
cess of  erection. — Bunnell  v.  Berlin  Iron  Bridge 
Co.  (Conn.)  533. 

Where  it  is  possible  for  the  jury  to  draw  an- 
other inference  than  that  plaintiff  had  been 
guilty  of  contributory  negligence,  a  peremptory 
instruction  should  not  be  given.— Clark  Thread 
Co.  v.  Bennett  (N.  J.  Err.  &  App.)  404. 

The  taking  of  a  lighted  lamp  into  a  cellar 
known  to  be  filled  with  escaped  gas,  held,  not 
to  constitute  contributory  negligence.— Consoli- 
dated Gas  Co.  of  Baltimore  City  v.  Crocker 
(Md.)  423. 

Pleading. 

The  complaint  alleging  that  injuries  were  re- 
ceived by  the  careless  management  of  a  derrick 
is  sufficient,  without  alleging  the  particular  acts 
of  negligence.— Bunnell  v.  Berlin  Iron  Bridge 
Co.  (Conn.)  53a  GoOfffe 
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A  complaint  alleging  negligence  in  the  man- 
agement of  a  derrick  Held  to  support  a  recovery 
ou  proof  that  the  derrick  fell  by  a  truss  falling 
against  it. — Bunnell  v.  Berlin  Iron  Bridge  Co. 
(Conn.)  533. 

Complaint  in  action  for  personal  injuries  re- 
ceived by  the  falling  >t  an  elevator  held  not  de- 
fective for  failure  o  sot  out  in  what  way 
the  elevator  was  defective. — Ellis  v.  Waldron 
(R.  I.)  860. 

In  an  action  by  a  servant  of  the  lessee  against 
the  lessor  for  personal  injuries  caused  by  the 
defective  condition  of  the  elevator  in  the  build- 
ing leased,  allegations  in  the  complaint  held  to 
sufficiently  show  the  work  plaintiff  was  en- 
gaged in  at  the  time  of  receiving  the  injuries. — 
Ellis  v.  Waldron  (R.  I.)  809. 

Evidence 

The  question  whether  a  contractor  was  guilty 
of  using  a  derrick  without  sufficient  examina- 
tion was  a  question  of  fa,"t. — Bunnell  v.  Berlin 
Iron  Bridge  Co.  (Conn.)  533. 

In  an  action  for  personal  injuries,  evidence 
that  plaintiff  had  been  guilty  of  negligence  on 

Erevious  occasions  is  not  aduiisa.jle  to  show  that 
e  was  similarly  negligent  at  the  time  of  the  ac- 
cident.—Baker  v.  Irish  (Pa.)  558. 

Sufficiency  of  evidence  of  negligence  held  a 
question  for  the  jury. — Western  Union  Tel.  Co. 
v.  State  (Md  )  763. 

The  question  of  defendant's  negligence  in  leav- 
ing a  rock  overhanging  a  highway  is  for  the 
jury.— Rowe  v.  Baltimore  &  O.  R.  Co.  (Md.) 
701. 


NEGOTIABLE  INSTRUMENTS. 

Alteration  of  note,   see   "Alteration  of   Instru- 
ments." 

An  obligation  given  for  rent  to  become  due  on 
rolling  stock  held  to  be  of  n  conditional  nature, 
and  so  not  negotiable.— Post  v.  Kinzua  Hem- 
lock R.  Co.  (Pa.)  302. 

Evidence  examined,  and  held  insufficient  to 
*how  negligence  in  the  presentment  of  a  check  for 
payment. — Ljux  v.  Fox  (Pa.)  190. 

Where  the  indorsee  of  a  note  indorsed  it  "for 
discount  and  credit  of  himself,"  but  before 
maturity  procured  it  from  the  bank  which  dis- 
counted it  for  him,  and  transferred  it  to  another 
by  special  indorsement,  such  other  acquired  ti- 
tle thereto.— Brook  v.  Van  Nest  (N.  J.  Err.  & 
App.)  382. 

Evidence  in  an  action  on  the  third  renewal  of 
an  accommodation  note  considered,  nnd  held, 
that  defendant  could  not  set  up  want  of  con- 
sideration.—Mathias  v.  Kirsch  (Me.) 


19. 


NEW  TRIAL 


Where  an  assessment  of  damages  is  inconsist- 
ent with  the  undisputed  evidence,  the  verdict 
will  be  set  aside  ou  plaintiff's  motion. — Miller  v. 
Delaware,  L.  &  W.  It.  Co.  (N.  J.  Sup.)  950. 

A  motion  for  a  new  trial  cannot  be  considered, 
where  there  is  not  a  full  report  of  the  evidence. 
—Stevens  v.  Gordon  (Me.)  27. 

Newly-discovered  evidence  held  to  require  the 
grant  of  a  new  trial.— Cloran  v.  Houlehan  (Me.) 
980. 

Nonsuit. 

See  "Practice  in  Civil  Cases." 

Notes. 

See  "Negotiable  Instruments." 


NOVATION. 

A  novation  is  not  shown  by  the  fact  that  the 
judgment  creditor  took  other  securities  from 
the  debtor.— McCartney   v.  Kipp   (Pa.)   233. 


Nuisance. 

"Waters   and   Water 


Pollution   of   stream 
Courses." 


OFFICE  AND  OFFICER. 

See,  also,  "Justices  of  the  Peace";  "Sheriffs  and 

Constables," 
Of  cities,  see  "Municipal  Corporations." 
Of  corporation,  see  "Corporations." 

A  soldier  who  deserted,  but  afterwards  re- 
ceived his  discharge  on  his  furnishing  a  sub- 
stitute, is  not  an  honorably  discharged  soldier, 
within  Act  March  14,  1895,  prohibiting  the  re- 
moval of  such  without  cause. — Francis  v.  Citv  of 
Newark  (N.  J.  Sup.)  853. 

The  janitor  of  the  county  courthouse  appoint- 
ed by  the  board  of  chosen  freeholders,  if  an 
honorably  discharged  sailor,  cannot  be  removed, 
under  Act  May  16.  1894,  except  for  cause,  and 
on  notice  and  hearing.— Daily  v.  Board  of  Chos- 
en Freeholders  of  County  of  Essex  (N.  J.  Sup.) 
739. 

A  discharged  Union  soldier,  employed  as  a 
keeper  in  a  county  jail  for  no  specified  time,  can- 
not be  discharged  under  P.  L.  1895,  p.  317,  ex- 
cept after  hearing  and  good  cause  shown. — Cav- 
anagh  v.  Board  of  Chosen  Freeholders  of  Essex 
County  (N.  J.  Sup.)  943. 

Duty  of  officer  to  inform  himself  as  to  what 
would  be  his  duty  under  certain  circumstances 
he  may  expect  to  arise. — State  v.  Cotton  (Del. 
tJen.  Sess.)  259. 

Opinion  Evidence. 

See  "Evidence."  , 

Ordinance. 

See  "Municipal  Corporations." 


Orphans'  Court. 


See  "Courts." 


See  "Fisheries." 


Oysters. 


PARENT  AND  CHILD. 

In  a  prosecution  under*  the  disorderly  act  (Re- 
vision, p.  305,  as  amended  in  Supp.  Revision,  p. 
219),  for  failure  to  support  a  minor  child,  it 
must  be  alleged  and  found  that  the  family  may 
become  chargeable  to  the  township,  and  that  the 
father  willfully  refused  to  provide  for  the  child.— 
Cohen  v.  Watson  (N.  J.  Sup.)  943. 

Parol  Evidence. 

See  "Evidence." 

PARTIES. 

In  an  action  to  recover  possession  of  property 
conveyed  to  one  to  secure  the  payment  of  the 
grantor'B  share  of  the  indebtedness  of  a  part- 
nership and  of  a  corporation,  the  creditors  are 
not  necessary  parties. — Stevens  v.  Bosch  (N.  J- 
Ch.)  293. 

The  beneficiaries  in  an  active  trust  are  Dot 
necessary  parties  plaintiff  to  an  action  by  the 
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fCT.".fee  to  recover  possession  of  the  trust  prop- 
v'-_ Stevens  v.  Bosch  (N.  J.  Ch.)  293. 

stuis  que  trustent  may  jointly  sue  for  the 
'  ersion  of  the  trust  property,  though  each 
-  it i tied  to  a  different  portion  of  the  fund. — 

:huiu  v.  Packer  (Conn.)  400. 
S^-  failing  to  give  notice  of  nonjoinder,  as  re- 

>d  by  Prac.  Act,  §  37,  defendants  waived  ob- 
_  on  on  that  ground. — King  v.  Holbrook  (N.  J. 
&  App.)  965. 


Lr  PAKTITION. 

house  and  lot  h-;ld  incapable  of  partition 
lout  great  impairment  of  value. — Williams  v. 
uibs  (Me.)  10.-3. 

'here  a  widow,  on  behalf  of  her  children, 
i  taxes  on  a  tenement  owned  by  them  and  a 
nant,  in  partition  of  the  property  the  amount 
1  by  her  should  be  taken  into  account. — 
nn  v.  O'Malley  (N.  J.  Ch.)  402. 


PARTNERSHIP. 

.cts  of  a  wife  m  keeping  her  husband's  books, 
'ing  or  contest1  ng  bills,  and  speaking  of  the 
.iness  as  "oars,"  are  not  sufficient  to  establish 
lartnershiu  against  her  explicit  denial.— John 
•d  Co.  v.  Hurley  (Me.)  164. 

evidence  examined  and  held  to  establish  a 
-tnership.— Sayre  v.  Coyne  (N.  J.  Ch.)  300. 

v  contract  by  which  a  person  contributed  to 
•  capital  of  a  firm  construed,  and  held  not  to 
ke  him  a  partner. — ThiUman  v.  Benton  (Md.) 
5. 

)ne  cannot  claim  profits  under  a  lease  made 
a  firm  as  a  partner  therein  and  at  the  same 
ae  repudiate  the  lease  because  not  joined  or 
sented  to  by  him. — Enterprise  Oil  &  Gas  Co. 
National  Transit  Co.  (Pa.)  687. 

.rhe  excess  of  one  partner's  advances  over 
ose  01  the  other  constitutes  a  preferred  claim 
ion  the  partnership  property  or  its  proceeds. 
Matthews  v.  Adams  (Md.)  645. 

The  liability  of  a  member  of  a  firm  on  a  con- 
'iict  made  by  him  jointly  with  another  to  pay  a 
-rtain  sum  to  the  firm  is  not  discharged  by  rea- 
>n  of  bis  membership  in  the  firm. — Huffman 
arm  Co.  v.  Rush  (Pa.)  1013. 

The  implied  power  of  a  partner  to  mortgage 
rm  property  is  revoked  by  a  disse.-t  of  his  co- 
artnere  known  to  the  mortgagee.— Carr  v. 
lertz  (N.  J.  Ch.)  194. 

Money  paid  by  a  partner  to  his  individual 
reditor  without  knowledge  by  the  latter  that 
:  is  firm  money  may  be  retained,  though  oth- 
rwise  as  to  partnership  property. — Bsbcock  v. 
itandish  (N.  J.  Err.  &  App.)  385. 

A  promise  by  a  partner  to  pay  his  part  of  a 
lote  signed  in  the  firm  name,  and  containing  a 
.varrant  for  the  confessiou  of  judgment,  shows 
issent  by  him  to  the  note  in  that  form. — Miller 
t.  Royal  Flint  Glass  Works  (Pa.)  350. 

Where  a  partner  joins  with  another  in  a  pur- 
chase of  firm  property,  payment  to  the  partner  by 
wch  copnrcbaser,  of  bis  half  of  the  purchase 
price,  discharges  so  much  of  the  sum  due.— Huff- 
man Farm  Co.  v.  Rush  (Pa.)  1013. 

One  assenting  to  the  signing  and  sealing  of  an 
instrument  in  the  name  of  his  firm  is  as  much 
bound  as  if  he  had  signed  and  sealed  it  himself. 
-Miller  v.  Royal  Flint  Glass  Works  (Pa.)  350. 

Partnership  lands,  as  between  the  partners 
and  those  knowing  of  the  facts,  are  personal 
property.— Moore  v.  Wood  (Pa.)  63. 

If  surviving  partners  fail  to  close  up  the  firm's 
affairs,  the  executor  of  the  deceased  partner 
must  do  so.— Hamlin  v.  Mansfield  (Me.)  788. 


Where  after  the  sale  of  a  firm  business  it  is 
carried  on  in  the  old  name,  a  contract  by  a 
member  of  the  firm  with  one  not  knowing  of 
the  change  is  binding  on  the  purchaser.  — 
Thatcher  v.  Allen  (N.  J.  Sup.)  284. 

Special  partneri. 

Special  partners  are,  in  case  of  a  false  state- 
ment in  a  certificate  of  rtnewal  of  a  limited 
partnership  that  their  contribution  remains  un- 
impaired, liable  on  notes  of  the  partnership  given 
after  such  renewal  iu  place  of  matured  notes 
issued  before  the  renewal.  —  Fourth  St.  Nat. 
Bank  v.  Whitaker  (Pa.)  100. 

The  capital  originally  contributed  by  special 
partners  of  a  limited  partnership  is  not,  on  re- 
newal, "unimpaired  and  undiminished,"  though 
the  partnership  has  merchandise  to  more  than 
that  amount,  where  it  is  in  fact  insolvent. — 
Fourth  St.  Nat.  Bank  v.  Whitaker  (Pa.)  100. 

A  special  partner's  liability  by  reason  of  a 
false  statement  in  the  certificate  of  renewal  of 
a  limited  partnership  is  not  affected  because  he 
believed  it  to  be  true. — Reitzel  v.  Haines  (Pa.) 
103. 

Liability  of  a  special  partner  as  a  general 
partner,  where  the  certificates  of  organization  of 
the  limited  partnership  were  defective. — Blu- 
menthal  v.  Whitaker  (Pa.)   103. 

Passengers. 

Injuries  to,  see  "Carriers." 


PAYMENT. 

Of  mortgage,  see  "Mortgages." 

An  allegation  that  a  check  was  accepted  by  de- 
fendant, and  a  receipt  in  regular  form  given,  does 
not  show  payment. — Loux  v.  Fox  (Pa.)  190. 

Presumption  that  payments  on  an  account  were 
applied  to  the  earlier  items  of  an  account  so  as 
to  prevent  their  being  barred  by  limitations. — 
Maloney  v.  Bartlett  (Pa.)  553. 

Where  property  claimed  by  plaintiff  to  have 
been  given  her  by  decedent  was  surrendered  to 
the  administrator  on  his  demand,  her  right  to 
recover  is  not  barred  as  a  voluntary  payment. — 
Pryor  v.  Morgan  (Pa.)  08. 

PHYSICIANS  AND  SURGEONS. 

Requirement  by  state  board  of  health  from 
one  holding  Canadian  medical  diploma  of  license 
to  practice  in  Canada,  before  granting  cer- 
tificate, when  such  license  is  there  granted  on 
the  diploma  and  without  examination,  is  erro- 
neous.— Boucher  v.  State  Board  of  Health  (R. 
I.)  878. 

Facts  held  insufficient  to  show  that  an  ap- 
plicant for  certificate  to  practice  medicine  was 
reputably  and  honorably  engaged  in  the  prac- 
tice of  medicine  prior  to  January  1,  1895,  with- 
in the  moaning  of  Pub.  Laws  May  16,  1895,  c. 
1353,  S  3—  Paquin  v.  State  Board  of  Health 
(R.  I.)  870. 

Physician  who  resides  and  has  his  principal 
office  in  another  state,  but  visits  other  cities  at 
stated  intervals  as  a  specialist,  treating  patients 
at  his  rooms  in  hotels,  is  an  "itinerant  doctor," 
and  not  entitled  to  register.— Evans  v.  State 
Board  of  Health  (R.  I.)  878. 

PLEADING. 

See,   also,  "Assumpsit":  "False  Imprisonment"; 

"Negligence";  "Usury.'' 
In  equity,  see  "Equity." 

Sufficiency  of  the  statement  of  plaintiff's  claim 
to  constitute  a  cause  of  action.— Second  Nat. 
Bank  v.  Gardner  (Pa.)  188. 
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Sufficiency  of  designation,  in  copy  of  account 
filed  with  statement  of  claim,  of  the  articles 
sold  by  special  numbers. — Terriberry  v.  Broude 
(Pa.)  699. 

If  any  one  of  the  grounds  on  which  a  demur- 
rer is  based  is  good  the  uemurrer  must  be  sus- 
tained.—Meyer  t.  Saul  (Md.)  539. 

A  demurrer  to  a  complaint  for  insufficiency 
must  specify  the  reasons  thereof. — Coot  v.  Mor- 
ris (Conn.)  994. 

Sufficiency  of  an  affidavit  of  defense  by  a 
special  partner  in  a  limited  partnership,  sought 
to  be  held  as  a  general  partner  on  the  ground 
that  the  certificate  of  renewal  of  a  partnership 
falsely  stated  that  the  capital  contributed  by 
the  special  partners  remained  unimpaired.— Bln- 
menthal  v.  Whitaker  (Pa.)  103. 

Construction  of  rule  of  court  as  providing  in 
effect  that  a  denial  in  the  affidavit  of  defense  is 
sufficient  to  put  plaintiff  to  the  proof  of  the  exe- 
cution of  the  note  sued  on. — Lancaster  County 
Nat.  Bank  v.  Henning  (Pa.)  335. 

Sufficiency  of  affidavit  of  defense  In  action  for 
work  done  and  materials  supplied.— Murphy  r. 
Taylor  (Pa.)  1041. 

Sufficiency  of  affidavit  of  defense,  in  action 
by  lessor  on  lessee's  contract,  alleging  plaintiff's 
failure  to  comply  with  covenants  rs  to  water 
rents  and  subletting.— Cosgrave  v.  Hammil  (Pa.) 
1045. 

Sufficiency  of  averments,  in  affidavit  of  de- 
fense, in  reduction  of  set-off. — Cosgrave  v.  Ham- 
mil  (Pa.)  1045. 

All  unequivocal  traverses  or  denials  of  mate- 
rial allegations  in  support  of  the  claim,  and  all 
material  allegations  of  fact  contained  in  affida- 
vits of  defense,  most  be  accepted  as  verity. — 
Johnston  v.  Callery  (Pa.)  1036. 

Sufficiency  of  affidavit  of  defense  alleging  a 
set-off  based  upon  breach  by  plaintiff  of  uu 
agreement  to  fill  orders  for  goods.— Terriberry 
v.  Broude  (Pa.)  699. 

An  objection  that  a  bill  of  particulars  does  not 
furnish  sufficient  information  as  to  the  nature  of 
the  claim  must  be  made  by  motion  to  make 
more  specific— Plumb  v.  Curtis  (Conn.)  998. 

Where  there  are  two  counts,  one  in  case  anil 
one  in  trespass,  it  is  irregular  to  nut  in  one  plea 
of  the  general  issue  to  both. — 1  max  v.  Penn- 
sylvania It.  Co.  (N.  J.  Sup.)  278. 

Laches  is  not  ground  for  demurrer  unless  the 
facts  constituting  it  appear  on  the  face  of  the 
bill.— Warren  v.  Providence  Tool  Co.  (R.  I.)  876.  j 

Refusal  to  allow  amendment  of  complaint  sev- 
en months  after  suit  brought  is  not  reviewable. — 
Links  v.  Connecticut  River  Banking  Co.  (Conn.) 
1003. 

The  action  of  the  court  in  allowing  an  amend- 
ment after  one  trial,  and  when  a  new  trial  has 
been  granted,  without  imposing  costs  as  a  con- 
dition of  such  amendment,  is  within  its  sound 
discretion.— Hileman  v.  Hileman  Distilling  Co. 
(Pa.)  575. 

Conditions  under  which  pleadings  in  an  ac- 
tion to  enforce  a  trust  may  be  amended  to 
avoid  multifariousness  without  making  com- 
plainant liable  for  the  costs  incurred  up  to  that 
time.— Stevens  v.  Bosch  (X.  J.  Ch.)  293. 

Where  plaintiff  avers  that  the  injuries  to  the 
surface  resulted  lioth  from  negligent  mining  by 
defendant  and  the  hitter's  failure  to  provide 
proper  surface  support,  he  may  show  that  the 
injuries  resulted  from  both  of  these  causes  com- 
bined or  from  either  of  them  separately. — Prin- 
gle  v.  Vesta  Coal  Co.  (Pa.)  090. 

After  filing  an  affidavit  to  the  merits  and 
pleading  the  general  issue,  it  is  too  late  to  assert 
that,  under  the  jioliey  in  suit,  jurisdiction  to 
hear  the  cause  is  vested  exclusively  in  another 


court.— Smith   v.   People's   Live-Stock   Ins.   Co. 
of  Pennsylvania  (Pa.)  567 

PLEDGE. 

A  payee  has  the  right  to  sell  notes  and  retain 
for  the  payment  of  other  debts  collateral  de- 
posited as  security  for  the  notes  "or  any  other 
liability."— Cross  v.  Brown  (R.  I.)  370. 

Pollution. 

,Of    water    course,    see    "Waters    and    Water 
Courses." 


POOR  AND  POOR  LAWS. 

Evidence  held  insufficient  to  show  that  a  mar-       j 
riage  between  paupers  was  procured  to  change 
the  wife's  settlement.— City  of  Gardiner  v.   In- 
habitants of  Manchester  (Me.)  990. 

Children  of  paupers  held  to  take  the  settlement 
of  their  father. — City  of  Gardiner  v.  Inhabitants 
of  Manchester  (Me.)  990. 

It  mus»  appear  on  the  face  of  an  order  for 
the  removal  of  a  poor  person  to  his  legal  settle-        I 
ment,  nnder  Revision,  p.  834,  that  the  applica- 
tion therefor  was  made  by  an  overseer  of  the 
poor.— Simpson  v.  Maybaum  (N.  J.  Sup.)  814. 

The  support  of  a  person  cannot  be  charged 
to  a  town  by  her  conservator,  he  having  property 
in  his  hands  belonging  to  her. — Cook  v.  Town  of 
Morris  (Conn.)  594. 

POWERS. 

Where  a  husband  and  wife  were  appointed 
executors  with  power  to  sell  land,  and  the  hus- 
band is  disqualified  because  of  being  a  subscrib- 
ing witness  to  the  will,  the  wife  may  execute 
the  power  alone  by  deed  in  which  her  husband 
joins.— Lippincott  v.  Wikoff  (N.  J.  Ch.)  3U5. 

A  will  made  in  execution  of  a  power  of  ap- 
pointment "by  Inst  will  and  testament,  or  by 
instrument  in  the  nature  of  a  will  executed  in 
the  presence  of  two  witnesses,"  held  not  to  re- 
quire two  witnesses.  —  Olivet  v.  Whitworth 
(Md.)  723. 

On  the  disqualification  of  one  of  several  exec- 
utors, on  whom  a  joint  power  of  sale  is  con- 
ferred, those  remaining  may  execute  the  power. 
—Lippincott  v.  Wikoff  (N.  J.  Ch.)  305. 

PRACTICE  IN  CIVIL  CASES. 

See  "Appeal";  "Certiorari";  "Costs";  "Dam- 
ages"; "Equity";  "Evidence";  "Judgment": 
"New  Trial*';  "Pleading";  "Trial";  "Writs." 

Where,  in  an  action  against  the  guarantor  of  a 
bond,  there  was  no  evidence  of  its  value,  a  non- 
suit was  proper. — Gibbs  v.  Craig  (N.  J.  Err.  & 
App.)  1052. 

Plaintiff  may  show  an  election  to  take  a  non- 
suit by  absenting  himself  from  the  trial. — Felts 
v.  Delaware.  L.  &  W.  R.  Co.  (Pa.)  97. 

Where  plaintiff  in  ejectment  absents  himself 
from  the  trial,  it  is  error  to  take  judgment 
against  him.— Felts  v.  Delaware.  L.  &  W.  R. 
Co.    (Po.)   97. 

Propriety  of  taking  off  a  judgment  of  non- 
suit for  want  of  security  of  costs  upon  a  de- 
cision that  the  affidavit  of  defense  is  insuffi- 
cient.— Terribe/ry  v.  Broude  (Pa.)  699. 

Where  a  demurrer  to  a  complaint  is  overruled, 
and  defendant  pleads  over,  he  cannot  question 
the  sufficiency  of  the  complaint  by  motion  for 
nonsuit. — Cook  v.  Morris  (Conn.)  994. 

A  nonsuit  should  not  be  granted  because  of 
the  weakness  of  plaintiff's  case,  and  the  improb- 
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ability  of  the  facts  testified  to,  plaintiff  having 
the  right  to  submit  such  a  case  to  a  jury. — Cook 
v.  Morris  (Conn.)  894. 

If  there  is  evidence  sustaining  the  issue,  it  is 
proper  to  refuse  a  nonsuit. — King  v.  Holbrook 
(X.  J.  Err.  &  App.)  965. 

Under  Supp.  Revision,  p.  404,  art  4, 8  15,  where, 
on  appeal  from  a  judgment  of  the  court  for  the 
trial  of  small  causes,  the  papers  are  not  filed 
three  days  before  the  term,  the  appeal  cannot  be 
placed  on  the  trit-l  docket  for  such  term,  though 
the  party  appears  to  object  to  trial. — Matthews 
v.  Rankin  (X.  J.  Sup.)  1052. 

The  regular  way  of  serving  an  order  on  file  in 
the  court  of  chancery  is  by  leaving  with  the 
party  a  certified  copy. — Perrine  v.  Broadway 
Bank  (N.  J.  Err.  &  App.)  404. 

Stipulation  in  an  action  on  a  life  policy  aban- 
doning defenses  on  the  merits,  but  providing 
that  the  claim  should  be  subject  to  any  offsets, 
construed.— Leonard  v.  Charter  Oak  Life  Ins. 
Co.  (Conn.)  511. 

Prescription. 

See  "Adverse  Possession." 


PRINCIPAL  AND  AGENT. 

See,  also,  "Factors  and  Brokers";  "Master  and 
Servant." 

Where  one  intrusted  with  the  sale  of  real 
estate  purchases  it  himself  through  other  par- 
ties, the  vendor  may  rescind  the  sale,  though 
the  price  paid  was  all  that  was  demanded  by 
her.— Rich  v.  Black  (Pa.)  880. 

In  an  action  for  goods  delivered  to  an  agent 
and  charged  to  the  principal,  where  the  agency  is 
denied,  evidence  that  the  agent  was  insolvent  was 
admissible. — Plumb  v.  Curtis  (Conn.)  998. 

Admissibility  of  declarations  of  agent  to  show 
nature  of  agency. — Plumb  v.  Curtis  (Conn.)  998. 

Evidence  held  sufficient  to  sustain  a  finding 
that  an  agent  was  authorized  to  make  purchases 
for  bis  principal.— C.  &  C.  Electric  Motor  Co.  v. 
£>.  Frisbie  &  Co.  (Conn.)  604. 

Knowledge  by  the  agent  of  a  lessor  that  the 
real  tenant  was  a  corporation  of  which  the 
nominal  lessee  was  president  held  to  be  notice  to 
the  lessor  of  that  fact,  so  as  to  relieve  the  presi- 
dent from  liability  for  rent. — In  re  Heckman's 
Estate  (Pa.)  552;  Appeal  of  Ward,  Id. 

The  superintendent  of  a  coal  mine  is  person- 
ally liable  for  injuries  caused  by  draining  ref- 
use into  a  stream,  causing  it  to  overflow,  his 
management  not  being  according  to  his  employ- 
ers' instructions. — Hindson  v.  Markle  (Pa.)  74. 


PRINCIPAL  AND  SURETY. 

A  surety  in  entitled  to  the  benefit  of  all  se- 
curities which  the  creditor  holds.— Kidd  v.  Hur- 
ley (X.  J.  Ch.)  1057. 

Accounts  of  a  city  treasurer,  which  he  is  re- 
quired to  keep,  do  not  conclude  the  sureties  on 
his  bond. — City  of  Wilkes  Barre  v.  Rockafel- 
low  (Pa.)  269. 

Liability  of  the  sureties  of  a  treasurer  for 
moneys  belonging  to  n  sinking  fund  subject  to 
the  orders  of  the  sinking-fund  commissioners, 
where,  without  the  knowledge  of  the  sureties, 
the  commissioners  loaned  the  money  to  him  as 
a  banker. — City  of  Wilkes  Barre  v.  Rockafel- 
low  (Pa.)  269. 

The  fact  that  a  city  treasurer  before  his  elec- 
tion agreed  to  pay  a  certain  per  cent,  of  inter- 
est on  balances  if  elected  does  not  release  his 
official  sureties. — City  of  Wilkes  Barre  v.  ltock- 
uMlow  (Pa.)  269. 


Probate  Courts. 

See  "Courts." 

Proof  of  Loss. 

See  "Insurance." 

PROSTITUTION. 

A  woman  who  keeps  a  child  under  15  years  for 
the  purpose  of  prostitution  is  guilty  of  a  mis- 
demeanor under  Act  March  29,  1889.— State  v. 
Davis  (Del.  Gen.  Sess.)  439. 

Publication. 

Service  by,  see  "Writs." 

Public  Improvements. 

See  "Municipal  Corporations." 

PUBLIC  LANDS. 

By  failing  to  bring  ejectment  against  the  war- 
rantee to  survey  within  six  months  after  the  ad- 
verse decision  on  a  caveat,  as  provided  by  Act 
May  3,  1792,  §  11,  the  patentee  did  not  lose  title 
to  land  included  in  the  patent,  to  survey  which 
the  warrant  issued. — Fisher  v.  Kaufman  (Pa.) 
137. 

Punitive  Damages. 

See  "Damages." 

QUO  WARRANTO. 

An  incumbent  cannot  proceed  by  quo  war- 
ranto against  one  who  has  not  been  in  posses- 
sion and  user  of  the  office. — Roberson  v.  City 
of  Bayonne  (N.  J.  Sup.)  734. 

RAILROAD  COMPANIES. 

See,  also,  "Carriers";  "Horse  and  Street  Rail- 
roads"; "Master  and  Servant." 

Railroad  bonds  issued  in  excess  of  the  stock 
paid  in  are  invalid  in  the  bands  of  one  who  was 
a  director  at  the  time  of  such  issue.— Steelman 
v.  Baker  (X.  J.  Err.  &  App.)  815. 

Where  the  bondholders  organized  and  bought 
in  the  mortgaged  property  and  the  equity  of  re- 
demption, foreclosure  was  not  necessary.— 
Pierce  v.  Ayer  (Me.)  777. 

Where  the  bondholders  organized  and  pur- 
chased the  mortgaged  property  and  the  equity 
of  redemption,  they  became  shareholders  in  such 
property,  and  entitled  to  possession  thereof.— 
Somerset  Ry.  v.  Pierce  (Me.)  772. 

An  owner  of  land  on  each  side  of  the  right  of 
way,  having  the  right  to  pass  over  the  right  of 
way,  could  not  lay  a  pipe  line  therein.— Breckin- 
ridge v.  Delaware.  L.  &  W.  R.  Co.  (X.  J.  Ch.) 
800. 

Held,  that  complainant  had  the  right  to  con- 
struct a  tunnel  under  defendant's  yard  for  a 
passuge  for  its  road. —National  Docks  &  N-.  J. 
J.  C.  Ry.  Co.  v.  Pennsylvania  R.  R.  (N.  J. 
Ch.)  860. 

'     Where  a  railroad  company  owns  tracks  used 
occasionally     for    railroad    purposes,     and     an 
;  equipment  of  an  electric  railway  which  it  oper- 
I  ates  over  the  same  tracks,  the  tracks  and  fran- 
chises are  lawfully  assessed  by  the  state  board 
|  of  assessors,  but  the  electrical  equipment  should 
i  be  assessed  as  property  not  used-  for  railroad 
,  punmses.— Camden  &  A.  R.  Co.  v.  City  of  At- 
lantic City  (X.  J.  Sup.)  1U& 
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In  an  action  against  a  railroad  company  for 
the  death  of  a  person  at  a  crossing  evidence 
of  a  borough  ordinance  requiring  defendant  at 
all  times  to  maintain  a  flagman  at  the  crossing 
is  inadmissible. — West  Jersey  R.  Co.  v.  Pauld- 
ing (X.  J    Err.  &  App.)  381. 

Question  for  jury  as  to  contributory  negli- 
gence of  one  killed  at  a  crossing.  —  Gray  v. 
Pennsylvania  R.  Co.  (Pa.)  697. 

Evidence  held  to  show  that  plaintiff  was  in- 
jured at  a  railroad  crossing  by  her  own  negli- 
gence.—Romeo  v.  Boston  &  M.  R.  R.  (Me.)  24. 

Whether  plaintiff,  injured  at  a  railroad  cross- 
ing, was  guilty  of  contributory  negligence,  was 
for  the  jury.— Davidson  v.  Lake  Shore  &  M. 
S.  Ry.  Co.  (Pa.)  86. 


RAPE. 

In  an  indictment  for  assault  with  intent  to 
rape,  it  is  not  necessary  to  charge  that  the 
female  was  under  the  age  of  consent,  in  order 
to  prove  it— State  v.  Smith  (Del.  Gen.  Sess.) 
441. 

The  offense  of  assault  with  intent  to  rape  in- 
cludes every  ingredient  except  penetration. — 
State  v.  Smith  (Del.  Gen.  Sess.)  441. 


RECEIVERS. 

Petitioner  allowed  to  present  claim  against  re- 
ceivers of  an  insolvent  corporation  before  .lis- 
tribution  after  failure  to  present  the  claim 
within  the  time  limited  by  the  court,  because 
of  certain  negotiations  for  settlement  of  which 
the  receivers  were  cognizant. — Wall  v.  Youug 
(N.  J.  Ch.)  526. 

An  order  authorizing  a  receiver  to  make  an 
assessment  equal  to  the  sum  of  prior  assess- 
ments does  not  authorize  him  to  include  a  pen- 
alty for  the  nonpayment  »f  a  previous  assess- 
ment—Capital City  Mut  Fire  Ins.  Co.  v.  Boggs 
(Pa.)  349. 

Ratification  of  a  sale  by  a  receiver  held  to 
have  been  properly  denied.  —  Deford  v.  Mac- 
watty  (Md.)  488. 

A  receiver  should  not  be  directed  to  sell  at 
auction  debts  due  the  company,  amounting  to 
over  $35,000,  and  due  from  debtors  all  over  the 
country.— Deford  v.  Macwatty  (Md.)  488. 

In  the  absence  of  statute,  a  receiver  cannot  be 
sued  without  leave  of  court. — Links  v.  Connect- 
icut River  Banking  Co.  (Conn.)  1003. 

A  Maryland  receiver  cannot  sue  in  Delaware 
to  recover  a  debt  due  from  a  resident  of  the  lat- 
ter state.— Stockbridge  v.  Beckwith  (Del.  Ch.) 
(S20. 

A  member  of  an  insolvent  mutual  insurance 
company  is  not  a  necessary  party  to  a  bill  by 
another  member  who  has  obtained  judgment 
for  a  loss  against  the  company  for  the  ap- 
pointment of  a  receiver. — Eichman  v.  Hersker 
(Pa.)  229. 


Recognizance. 


See  "Appeal. 


The  burden  of  supporting  an  allegata  of  in- 
accuracy in  a  statement  in  a  magistrate's  rec- 
ord of  an  agreement  for  arbitration  is  upon 
the  person  making  the  allegation. — Hiudman  v. 
Doughty  (Pa.)  563. 

Reformation. 

Of  contract,  see  "Equity." 

RELEASE  AND  DISCHARGE. 

The  payment  of  a  less  sum  in  satisfaction  of 
a  larger  sum  is  no  satisfaction.— Chambers  ?. 
Niagara  Fire  Ins.  Co.  (N.  J.  Sup.)  283. 

RELIGIOUS  SOCIETIES. 

Right  to  compel  the  unsuccessful  parties  in 
church  litigation  to  turn  over  to  the  properly  con- 
stituted church  authorities  contributions  made 
by  them  purely  for  the  salary  of  the  pastor  to 
whom  they  adhered. — Blicm  v.  Schultz  (Pa.)  337. 

Remote  and  Proximate  Cause. 

See  "Negligence.!' 

Rent. 

See  "Landlord  and  Tenant";  "Use  and  Occupa- 
tion." 

Repeal. 

Of  statute,  see  "Statutes." 

REPLEVIN. 

The  fact  that  in  the  copy  of  plaintiff's  affida- 
vit left  on  service  his  signature  at  the  end  was 
omitted  held  not  ground  for  abatement.— Mat- 
thai  v.  Capen  (Conn.)  495. 

Question  whether  a  plea  setting  np  a  claim  of 
absolute  property  estops  defendant  to  show  iu 
mitigation  of  damages  that  the  special  interest 
,  of  plaintiff's  bailee  passed  to  him,  and  that  he 
j  has  made  payments  under  the  contract  of  bail- 
i  ment— Collins  v.  Bellefonte  Cent  R.  Co.  (Pa.) 
'331. 

Rescission. 

Of  contract,  see  "Sale." 

Res  Judicata. 

See  "Judgment" 

Resulting  Trusts. 

See  "Trusts." 

RIPARIAN  RIGHTS. 

In  an  action  to  recover  damages  for  the  open- 
ing of  sluices  and  gates  in  a  dam  across  a  <va- 
ter  coarse,  evidence  examined,  and  hM,  that 
plaintiffs  show  no  cause  of  action.— Warren  v. 
Westbrook  Manuf  g  Co.  (Me.)  668. 


RECORDS. 


Of  chattel  mortgage,  see  "Chattel  Mortgages." 
On  appeal,  see  "Appeal." 


See  "Highways." 


Roads. 


SALE. 


When  the  holder  ot  an  instrument  leaves  it  See 
with  the  recorder  to  be  recorded,  it  is  to  be  re- 
garded as  recorded  from  that  time,  though  it 
is  not  then  actually  recorded,  or  it  is  recorded  in 
the  wrong  book.— Farabee  v.  McKerrihan  (Pa.) 
583;  Appeal  of  McKerrihan,  Id. 


also, 


"Judicial 


"Fraudulent  Conveyances" 
Sales";  "Vendor  and  Purchaser." 

By  receiver,  see  "Receivers." 

For  taxes,  see  "Taxation." 

Of  decedent's  land,  see  "Executors  and  Admin- 
istrators." 
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Of  intoxicating  liquors,   see   "Intoxicating  Liq- 
uors." 
Under  execution,  see  "Execution." 
foreclosure,  see  "Mortgages." 

Where,  at  a  public  sale,  property  is  to  be  paid 
for  by  approved  paper,  and  is  retained  by  the 
seller  until  satisfactory  paper  is  presented,  it 
remains  hix  property  until  payment  is  accepted. 
—Chalmers  v.  McAuley  (Vt.)  707. 

In  Mile  of  chattels  the  title  passes  at  once  if 
such  is  the  intent  of  the  party,  though  the  seller 
is  afterwards  to  make  delivery. — Penley  v.  Bes- 
sey  (Me.)  21. 

Evidence  held  insufficient  to  establish  a  deliv- 
ery of  the  property  sold.— Penley  v.  Bessey 
(Me.)  21. 

An  agreement  to  furnish  boilers  that  will 
give  200  horse  power  each  does  not  bind  one  to 
furnish  boilers  giving  that  power  with  the  best 
economy  in  the  consumption  of  coal.— City  & 
Suburban  Ky.  Co.  v.  Basshor  (Md.)  635. 

Construction  of  clause  in  contract  for  sale  of 
boilers  as  to  whether  it  required  a  heating  sur- 
face of  a  certain  number  of  square  feet,  when 
measured  by  a  standard  factor  named.— City  & 
Suburban  Ry.  Co.  v.  Basshor  (Md.)  635. 

In  case  of  the  sale  of  an  elevator,  the  buyer, 
after  acceptance  by  retention  after  a  reasonable 
time  for  trial,  cannot  return  the  elevator  for 
breach  of  warranty.— C.  &  C.  Electric  Motor  Co. 
v.  D.  Frisbie  &  Co.  (Conn.)  604. 

Statements  by  vendor  at  a  public  auction  sale 
held  a  warranty. — Ingraham  v.  Union  R.  Co.  (R. 
I.)  375. 

In  an  action  for  breach  of  warranty  as  to 
property  sold  a  scienter  need  not  be  alleged  or 
proven.— Ingraham  v.  Union  R.  Co.  (R.  I.)  875. 

A  contract  for  the  sale  of  a  boiler,  to  be  test- 
ed after  being  set  up,  is  executory,  and  may  be 
rescinded  if  the  test  fails  to  show  compliance 
therewith.— Smith  v.  York  Manufg  Co.  (N.  J. 
Sup.)  244. 

Evidence  in  an  action  for  the  price  of  boilers 
held  to  show  that  defendant  was  justified  in  re- 
scinding the  contract  of  sale  and  that  plaintiff 
could  not  recover. — Smith  v.  York  Manuf  e  Co. 
(X.  J.  Sup.)  244. 

The  right  of  one  to  rescind  a  contract  for  the 
purchase  of  a  boiler  extends  to  an  iron  smoke- 
stack furnished  under  the  contract. — Smith  v. 
York  Manufg  Co.  (N.  J.  Sup.)  244. 

Sufficiency  of  evidence  to  show  that  goods 
were  obtained  by  false  representations  as  to  the 
buyer's  pecuniary  standing.— White  v.  Rosenthal 
(Pa.)  1027. 

Sufficiency  of  affidavits  of  defense,  to  a  claim 
for  the  price  of  machinery,  on  the  ground  of  its 
defective  construction. — Lane  v.  Penn  Glass- 
Sand  Co.  (Pa.)  570. 

Evidence  held  sufficient  to  sustain  a  finding 
that  the  buyer  had  accepted  the  article  on  ac- 
count of  an  unreasonable  detention. — C.  &  C. 
Electric  Motor  Co.  v.  D.  Frisbie  &  Co.  (Conn.) 
004. 

If  the  article  sold  does  not  conform  to  the  de- 
scription under  which  it  was  sold,  the  vendee 
may  recover  the  price  paid. — Meader  v.  Cornell 
(N.  J.  Err.  &  App.)  960. 

Evidence  held  insufficient  to  show  that  de- 
fendant was  not  a  bona  fide  purchaser  of  the 
trnst  pronertv. — Ketchnm  v.  Packer  (Conn.) 
409. 


SCHOOLS  AND  SCHOOL  DIS- 
TRICTS. 

School  moneys  collected  by  the  collector  of 
the  town  of  Guttenberg  must  be  paid  over  to 


the  town  treasurer.— Prosser  v.  Bchrens  (X.  J. 
Sup.)  282. 

On  the  issue  of  school  bonds  under  Act  May 
25,  1894,  it  must  appear  in  the  proceedings  that 
the  bonds  are  to  be  issued  only  tor  purposes  au- 
thorized by  the  statute.— Applegate  v.  Board  of 
Education  of  Cranbury  Tp.  (N.  J.  Err.  &  App.) 
923. 

School  taxes  for  Glen  Ridge  cannot  be  as- 
sessed by  the  borough  assessor. — Benson  v.  In- 
habitants of  Township  of  Bloomfield  (N.  J.  Sup.) 
855. 

SEDUCTION. 

A  father  may  maintain  an  action  for  the  se- 
duction of  his  minor  daughter,  without  showing 
service.— Beaudette  v.  Gagne  (Me.)  23. 

In  an  action  for  the  seduction  of  plaintiffs 
daughter,  evidence  that,  after  the  alleged  seduc- 
tion, defendant  accompanied  the  daughter  to 
another  city,  where  an  abortion  was  performed, 
is  admissible. — Beaudette  v.  Gagne  (Me.)  23. 

Self-Defense. 

See  "Homicide." 

SEQUESTRATION. 

In  enforcing  obedience  to  an  injunction,  seq- 
uestration may  be  resorted  to. — National  Docks 
&  N.  J.  J.  C.  Ry.  Co.  v.  Pennsylvania  R.  Co. 
(N.  J.  Ch.)  936. 

Service. 

Of  summons,  see  "Writs." 

SET-OFF  AND  COUNTER- 
CIiAIM. 

A  claim  assigned  with  the  express  agreement 
that  if  it  is  not  allowed  as  a  set-off  in  favor 
of  the  assgnee  it  shall  be  reassigned,  cannot  be 
used  by  the  assignee  as  a  set-off.— Gump  v. 
Goodwin  (Pa.)  686. 

Right  of  an  executor  making  advances  to  the 
daughter  of  his  decedent  to  set  off  his  claim 
therefor  against  his  liability  on  a  recognizance 
bond,  disconnected  with  the  estate,  as  against 
an  assignee  of  the  bond  for  value,  though  with, 
notice  of  the  executor's  claim  for  the  advances. 
—Burton  v.  Willen  (Del.  Ch.)  675. 

Settlement. 

Of  paupers,  see  "Poor  and  Poor  Laws." 

SHERIFFS  AND  CONSTABLES. 

Sheriff  lield  released  from  liability  to  defend- 
ant on  an  insufficient  replevin  bond. — Follett  v. 
Shumway  (Vt.)  1067. 

Societies. 

See     "Benevolent     Societies";     "Corporations"; 
"Religious  Societies." 

Special  Partners. 

See  "Partnership." 

SPECIFIC  PERFORMANCE. 

On  failure  of  a  person  having  an  option  to 
purchase  within  a  certain  time  to  exercise  the 
option,  an  action  by  him  for  specific  perform- 
ance will   not   lie. — Roberts  v.   Norton   (Conn.) 
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A  promise  by  one  that,  if  bis  brother  would 
refrain  from  making  a  will,  leaving  the  promisor 
his  next  of  kin,  the  latter  would  pay  an  annuity 
to  a  certain  relative,  if  acted  upon,  may  be  en- 
forced.— Grant  v.  Bradstreet  (Me.)  165. 

Sufficiency  of  evidence  determined  in  an  action 
to  enforce  performance  of  a  promise  to  pay  a  cer- 
tain annuity.— Grant  v.  Bradstreet  (Me.)  165. 

Evidence  in  an  action  for  specific  performance 
held  to  show  such  title  that  defendant  could  be 
compelled  to  accept  the  same. — Lippincott  v. 
Wikoff  (N.  J.  Ch.)  305. 


STARE  DECISIS. 

A  decree  of  the  lower  court '  affirmed  by  a 
divided  court  is  not  one  in  support  of  which  the 
rule  of  stare  decisis  can  be  invoked.— In  re 
■Grid's  Estate  (Pa.)  375;  Appeal  of  Will,  Id. 


STATES  AND  STATE  OFFI- 
CERS. 

Sufficiency  of  acts  submitting  the  issue  of 
bonds  for  the  construction  of  a  statebouse  to 
the  people,  and  for  the  repayment  into  the 
general  treasury  of  moneys  already  expended 
for  such  object.— In  re  Statehouse  Bonds  (R.  I.) 
870. 

Authority  to  use  for  payment  of  the  general 
expenses  of  the  government  the  proceeds  of 
bonds  Issued  for  the  purpose  of  constructing  a 
statehouse.— In  re  Statehouse  Bonds  (R.  I.)  870. 

The  word  "bills."  as  used  in  P.  L.  c.  1201,  8 
9.  and  chapter  1322,  §  4,  relating  to  the  board 
of  statehouse  commissioners,  means  the  item* 
ized  bills  of  the  original  parties. — In  re  State 
House  Commission  (R.  I.)  453. 

Where  an  itemized  bill  has  been  audited  by 
the  statehouse  commissioners,  and  presented  to 
the  state  auditor,  the  latter  must  draw  an  order 
for  its  payment,  a.  less  he  believes  that  its  al- 
lowance was  procured  by  fraud  or  mistake. — In 
re  State  House  Commission  (R.  I.)  453. 

STATUTES. 

See  "Constitutional  Law." 

Long-continued  practical  construction  of  a  stat- 
ute held  to  have  been  adopted  by  a  re-enactment 
of  the  statute. — Anderson  v.  City  Council  of 
City  of  Camden  (N.  J.  Sup.)  846. 

Laws  1893,  c.  297,  granting  permission  to  ap- 
peal after  the  time  for  appeal  has  expired  on 
award  of  damages  for  land  taken  for  highways, 
does  not  apply  where  the  right  of  api>eal  had 


been  barred  before  its  enactment. — Dyer  v.  City 
of  Belfast  (Me.)  790. 

Application  of  requirement  that  notice  of  inten- 
tion to  apply  for  local  law  be  published  in  the 
locality.— Chalfant  v.  Edwards  (Pa.)  1048. 

P.  L.  1895,  p.  490,  respecting  licenses  in  bor- 
oughs, held  to  sufficiently  express  the  provisions 
in  the  title. — Johnson  v.  Borough  or  Asbnry 
Park  (N.  J.  Sup.)  850. 

A  title  which  fairly  points  out  the  subject  of 

the  act  is  sufficient. — Anderson  v.  City  Council 
of  City  of  Camden  (N.  J.  Sup.)  846. 

Sufficiency  of  title  of  act  providing  for  a 
change  of  county  seat,  an  election  for  that  pur- 
pose, and  the  erection  of  buildings  at  the  new 
county  seat.— Hamilton  v.  Carroll  (Md.)  648. 

Act  March  14,  1873  (P.  L.  290),  entitled  "An 
act  to  confer  upon  M.  H.  all  the  rights,  powers 
and  privileges  of  a  son  of  B.  H.,"  does  not  in- 
clude any  matter  not  germane  to  the  subject  of 
the  act  as  expressed  in  the  title.— Common- 
wealth v.  Henderson  (Pa.)  368. 

Under  Act  April  9,  181  o.  authorizing  by  its 
title  the  incorporation  of  rural  cemetery  associ- 
ations, legislation  exempting  the  property  of 
such  corporations  from  taxation  may  be  enacted. 
—City  of  Newark  v.  Mt.  Pleasant  Cemetery  Co. 
(N.  J.  Err.  &  App.)  396. 

Act  May  23,  1893,  providing  a  uniform  fee 
bill  in  the  several  counties  for  magistrates  and 
constables,  repeals  all  previous  inconsistent  acts, 
local  as  well  as  general. — Fraim  ▼.  Lancaster 
County   (Pa.)   339. 

Laws  1844,  c.  128,  providing  a  uniform'  law 
as  to  all  railroads,  and  the  repeal  of  such  act  by 
Gen.  St.  1867,  p.  553,  repealed  the  prevision 
in  the  charter  of  the  Concord  Railroad  Compa- 
ny providing  for  the  purchase  of  the  road. — In  re 
Opinion  of  the  Justices  (N.  H.)  1076. 

The  rule  that  a  general  affirmative  act,  with- 
out express  words  of  repeal,  will  not  repeal  a 
local  act,  is  a  rule  of  construction  only. — Fraim 
v.  Lancaster  County  (Pa.)  339. 

Act  March  17,  1882  (P.  L  142),  requiring  fire 
escapes  to  be  provided  for  hotels,  and  the  supple- 
ment thereto  of  March  22,  1888  (P.  L.  192). 
were  repealed  by  Act  March  24, 1890  (P.  L.  101). 
relative  to  fire  escapes. — De  Ginther  v.  New  Jer- 
sey Home  for  the  Education  and  Care  of  Feeble- 
Minded  Children  (N.  J.  Err.  &  App.)  968. 

On  repeal  of  a  statute  under  which  a  proceed- 
ing is  peudiug,  the  proceeding  falls  to  the  ground. 
—Grand  Trunk  Ry.  of  Canada  v.  Board  of 
Com'rs  of  Cumberland  County  (Me.)  988. 

Act  April  14,  1834,  relating  to  changes  of 
venue,  is  repealed  by  Act  March  30,  1875.— 
Felts  v.  Delaware,  L.  &  W.  R.  Co.  (Pa.)  97. 


STATUTES  CONSTRUED. 


ENGLISH  STATUTES. 


21  Jac.  1,  ch.  16,  7  Stat. 
273    


646 


UNITED  STATES. 

Constitution. 

Art.  5  5 

Amend.  7  448 

Amend.  14   714 

Statutes  at  Large. 
1867,  March  2,  ch.  176,  14 

Stat.  517  1071 

1890,  Aug.  8,  ch.  728,  26 

Stat,   313    18 

Revised  Statutes. 
i  5057 1071 


CONNECTICUT. 

Constitution. 

Art.  1,  |  1 519 

General  Statutes  18S8. 

88  715,  794 918,  919 

81027 1003 

I  1041   998 

8  1121   593 

8  1158 4!W 

|  1322   1003 

8  1389  586 

§  1569  914 

$  1942  1<X>3 

S  1948 53 

8  1965   1003 

88  2328,  2350 HXX) 

8  2698 593 


I  2952 50B 

|  3018 SS9 

88  3078,  3087 917 

88  3489-3491   910 

Practice  Act. 
§  31   998 

Laws. 
1879,  p.  155 918 

1881,  p.  100 1006 

1882.  p.  12 914 

1882.  p.  144 915 

1883,  p.  258 914 

1SS5,  p.  525 100ft 

1886.  p.  629 918 

1889.  p.  112 917 

1893.  p.  271.  ch.  121 519 

1893,  ch.  51 .,..(....  915 
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DELAWARE. 

Revised  Code  1874. 
ge  786 438 

Revised  Code  1898. 
.  127.  |  11 441 

Laws. 

»,  p.  443 623  I 

U,  p.  716,  §3 226' 

J9.  p.  951 439 

MAINE. 

Revised  Statutes  1871. 

.  1,  8  5 988 

.  6,  5  14 983,  984 

.  24,  5  1 990 

.  51,  §  34 988 

.82,  §  45 986 

.  118,  5  25 978 

Revised  Statutes  1S83. 

t.  3,  f  36 659 

i.  6.  8  80 12 

i.  18.  8  80 20 

1.27,8  56 18 

i.  40,  8  49 10 

1.49,  8819,  90 786 

i.  60,  8  2 ;...  781 

Citt  Charters. 
aterville.  Laws  1887,  ch. 
195   662 

Laws. 
35,  Feb.  19.     Incorpora- 
ion  of  Towns.  Repealed 
:>y  Laws   1858,  p.  197..     12 

44,  ch.   117 652 

48,  p.  227 12 

58.  p.  197 12 

87.  ch.  137,  |  12 779 

S7.  ch.  195.     Watervilie 

L'ity  Charter 662 

91,  ch.  95 980 

91,  ch.  112 786 

91.  ch.  124 660 

91,  ch.  174 13 

5)3,  ch.  297 790 

93,  ch.  310 979 

MARYLAND. 

Constitution. 

rt.  3,  8  33 648 

rt.  5.  §  6: 459 

rt.  15    714 

Code  1860. 

rt.  25,  8  1 

rt.  81,  8  23 


407 
407 

>de  Fi'blic  General  Lawh. 
459 
88ti 
722 
G41 
763 
714 
427 
434 
(K3 
541 

Laws. 

W..  ch.  90.  8  11 880 

'OU.  ch.  293 640 

«H).  ch.  538.  8  152 455 

S»2.  ch.  701 455 

81)4,  ch.  578.  88  215.  210.  401 


rt  5,  *  6 

rt.  5,  1  75 

rt.  16,  88  131-133. 

rt.  10.  J  205 

rt.  75.  8  36 

rt.  81.  SS  2.  4,  88. . 
rt.  81.  SS  132,  141,  144 

rt.  a%  8  44 

rt.  93.  i  230 

rt.  93.  5  238 


MASSACHUSETTS. 

Laws. 
1808.        Incorporation      of 
Boom  Company 13 

NEW  HAMPSHIRE. 

General  Statutes  1867. 

Page  553,  88  10,  14 1076 

Laws. 

1835,  ch.  1,  88  17,  18 1076 

1844.  ch.  128 1076 

1878.  ch.  172 731 

1879,  ch.  13,  8  1 731 

NEW  JERSEY. 

Constitution. 
Art.  4,  8  7 248,  396,  850 


Revision  1877. 

Page  53 285 

Pages  113, 115,  88  56,  64. .  470 

Page  180,  816 479 

Pages  183,  184,  §8  36-11.  954 

Page  294 389 

Page  355,  88  100-109 380 

Page  378,  8  5 305 

Page  447,  8  15 297; 

Page  575,  8  27 213! 

Page  668.  8  2 203. 

Page  671,  814 950! 

Page  694 853 

Page  740,  8  5 1054! 

Page  834,  8  25 8141 

Page  850.   8   19.  Amended 

by  Laws  1890,  p.  24 965 

Page  853,  8  37 965 

Page  912,  8  18 7991 

Page  929,  8101... 8601 

Page  1163,  i  109  et  seq. . .  248  , 

Page  1174,  8  153 248 

Page  1244,  8  4 305 

Page  1365 215 

Page  1396,  8  465 396 

Supplement  Revision  1886. 

Page  287 475 

Page  404,  art.  4.  8  15 1052 

Page  491,  par.  11 479 

Page  491,  §4 1054 

Pages  491,  492 394 

Page  723 197 

Page  771 210 

Page  795 737 

Citx  Chartebs. 
New     Brunswick.       Laws 
1863,  p.  379,  8  80 477 

Laws. 

1851,  p.  254.  Repealed  by 
Revision,  p.  1396,  8  465.   396 

1851.  p.  257,  8  10.  Amend- 
ed by  Laws,  1879.  ch.  162  396  : 

18»».  p.  3797  8  80.  New 
Brunswick  .City  Charter  477 

1874,  p.  45 477! 

1875,  April  b,  8  8.  Revi- 
sion, p.  100 396 

1876,  p.  318 215. 

1878,  p.  403.  .855,858,  925,  948 

1879.  ch.  162 396, 

1882.  p.  48 855  ' 

1882,  p.  142 968 

1884,  p.  17 54  - 

1888.  p.  140 855 

1888.  p.  102 908 

1888,  p.  226 855 

1888,  p.  366 740 

1888,  p.  539 855 

1889,  p.  77.  8  4 201; 

1890,  p.  24 9!i5 

1890,  p.  58 855.  971  i 


1890,  p.  101 968 

1890,  p.  250 46 

1890,  p.  353 940 

1891,  p.  189,  §  6 215 

1891.  p.  280 279,  855 

1891,  p.  512 46 

1892,  p.  16 217 

1892,  p.  322 279 

1892,  p.  358 203 

1892.  p.  426,  88  1.  2 1064 

1893,  p.  121,  88  2,4,6....  479 

1893,  p.  157 477 

1893.  p.  181 474 

1893.  p.  193 283 

1894,  p.  355 739 

1894,  p.  491 380 

1894,  p.  500 923 

1895,  p.  210 855,  948 

1895,  p.  317 853,  943,  944 

1895,  p.  339 947 

1895,  p.  490 850 

1895.  p.  551 858 

1895,  p.  769 740 

PENNSYLVANIA. 

Constitution  1874. 

Art.  3,  8  7 77,  1048 

Art.  5,  i   1 67 

Art.  8,  I  1 67 

Art.  9,  8  1 236 

Art.  12,  8  1 67 

Art.  17,  I  3 239 


138 


Laws. 

792,  p.  74,  5  11 

806,  Feb.  24,  4  Smith'. 

Laws,  278 350 

821,  p.  57 375 

833.  p.  249 1043 

833-34,  p.  73 121 

833-34,  p.  537 192 

834,  p.  77,  8  24 550 

834.  p.  163 72 

834,  p.  395 97 

834,  p.  546 571,  572 

835-36,  p.  144 103 

835-36,  p.  144,  88  8,  11. .  100 

835-36,  p.  555 145 

836,  p.  143 103,  104 

836,  p.  755,  8  73 377 

850,  p.  572 549 

850,  p.  573.  Supplement- 
ed by  Laws  1856,  p.  502.  110 

851,  p.  321 112 

853,  p.  467 556 

854,  p.  21 373 

854,  p.  644 343 

855,  p.  10 1048 

855,  p.  369 136 

850,  p.  502 110 

862,  p.  24 580 

863,  p.  200 72 

865,  p.  46 103.  104 

809,  p.  150 1048 

1£70,  p.  58 377 

'873,  p.  290 308 

873,  p.  435 126 

874,  d.  73 707 

874,  p.  78,  8  7 748 

874.  p.  166 229 

874,  p.  283 759 

875,  p.  35 97 

876,  p.  53 750 

876.  p.  95 576 

876.  p.  131 580 

877.  p.  38 549 

878.  p.  129 750 

881.  p.  45 77 

887.  p.  1;>9.  «  5,  cl.  e 335 

<S87.  p.  1<>4 570 

889.  p.  44 1047 

S89.  p.  139 358 

,.-.».  p.  158,  8  1 107 

889,  p.  282 187 

889,  p.  287,  art.  5,  8  3, 

cl.  4  544 
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1889,  p.  323,  art.  5,  f  10. .     85  I 

1891.  n.  41 688 1 

1891,  n.  71 1047' 

1891,  p.  75 756  i 

ISiU.  p.  170 237 

181)1.  p.  287 1016  : 

1893,  p.  117 339 

I8it3.  p.  419 703 

1895.  p.  588 1048 

1895,  June  24.  Elections.     67 
185)5,  S  9.  Superior  Conrt.   107 

RHODE  ISLAND.  ! 

CoSSTiri'Tlox. 

Art.  1.  |  15 448 

Amend,  art.  7,  g  1 369 

PtBLiu  Statutes. 

Ch.  24,  8  12 466 

Ch.  32,  8  10 453 

Ch.  34,  8  11 406 

Ch.  34,  8  12 224,  406 

Ch.  42,  §4 519 

Ch.  42.  fll ■*-,., 

Ch.  43,  88  6-8 5i 


rh.  64, 8  an 

Ch.  65.  88  1.  15 

Ch.  167.  8  23 

Ch.  208,  8  15 

Ch.  244,  §1 

Jfi>iciART  Act. 

Ch.  32.  8  14 

Ch.  S3.  6  20 

Ch.  34,  8  18 

Ch.  36,  8  20 

Ch.  37.  §  11 

Laws. 

1854,  p.  351.  Amended  by 
Laws  1872,  ch.  901,  88 
1-3   

1872.  ch.  991.  88  1-3 

1881-82.  ch.  285\  «  5 

1882-85.  ch.  285.  Amend- 
ed by  Laws  1892-93.  ch. 
1224.  subch.  2.  8  4 

1882-85,  ch.  285,  88  2,  5. . 

1882-85,  ch.  447 

1892.  ch.  1088 

1892-93,  ch.  1201 


224 

225 
466 
147 
873 


147 
147 
147 
147 
400 


516 
51(5 
523 


1892-93.  ch.  1201.  8  9 453: 

1892-93.  ch.  1224,  subch. 

2.  8  4 448 

1893.  ch.  8.  8  23 370 

1893.  ch.  1201 523 

1895.  ch.  1322,  8  4 453 

1895.  ch.  1353,  S3 870 

lc»5.  ch.  1353.  8  4 878 

VERMONT. 

Statutes  1894. 

88  2262.  2265 1068 

Revised  Laws  1380. 

8  1870  

88  2346.  2347 

88  2391.  2392 


761  > 
897 
7t3 


Laws. 


1778.  Marriage 829 

448    1779.  Common  Law 829 

448  1782,  June.  Common  Law  82) 
369    1784.  February.  Marriage.   82ft 

1884,  No.  125,  8  4 766 

448  I  1888,  No.  79,  J  3 766 


Stipulations. 

See  "Practice  in  Civil  Cases." 

Stockholders. 

See  "Corporations." 

Street  Railroads. 

See  "Horse  and  Street  Railroads." 

SUBROGATION. 

Unless  a  surety  pays  a  debt  in  full  he  is  not 
entitled  to  subrogation  to  any  part  of  the  rights 
of  the  creditor. — Dickson  v.  Bailey  (Pa.)  705. 

A  second  mortgagee  on  making  payments  on 
the  first  mortgage  is  subrogated  to  the  extent  of 
such  payments. — New  Jersey  Building,  Loan  & 
Investment  Co.  v.  Cumberland  Land  &  Im- 
provement Co.  (N.  J.  Err.  &  App.)  964. 


See  "Writs." 


Summons. 


SUNDAY. 


Under  Gen.  St.  8  1569,  a  railway  company  is 
not  released  from  liability  for  injuries  to  a  pas- 1 
senger  by  reason  of  the  fact   that  plaintiff  was 
riding  for  pleasure  on  Sunday. — Horton  v.  Nor- 
walk  Tramway  Co.  (Conn.)  914. 


Supreme  Court. 


See  "Courts." 


TAXATION. 


See  "Constitutional  Law." 

Of  railroad  companies,  see  "Railroad  Compa- 
nies." 

Of  school  districts,  see  "Schools  and  School  Dis- 
tricts." 

Claim  of  a  corporation  for  exemption  examin- 
ed, and  held,  that  there  was  no  such  action,  un- 
der Act  May  21,  1892,  as  exempted  such  prop 
erty. — McTwiggan  v    Hunter  (R.  I.)  5. 

Act  March  14,  1879,  does  not  repeal  the  ex- 
emption of  the  property  of  cemeteries  created  by 
special  laws  from  taxation  contained  in  the 
act  of  April  9.  1875.— City  of  Newark  v.  Mt. 
Pleasant  Cemetery  Co.  (N.  J.  Err.  &  App.)  396. 


The  pipes  and  fire  pings  of  a  water  company 
created  under  Act  April  21.  1876  (Revision,  p. 
1365).  are  subject  to  taxation  in  the  borough, 
whether  considered  as  personal  or  real  prop- 
erty.— Riverton  &  P.  Water  Co.  v.  Haig  (NT.  J. 
Sup.)  215. 

Under  Code,  art.  81,  8  2,  corporate  bonds,  se- 
cured by  mortgage  on  property  pnrtly  within 
and  partly  without  the  state,  are  taxable.- 
Simpson  v.  Hopkins  (Md.)  714. 

An  assessment  of  several  tracts  is  invalid 
where  the  description  does  not  identify  the  land 
with  certainty. — Taylor  v.  Narragausett  Pier 
Co.  (R.  I.)  519. 

Under  Pub.  St  c.  42,  8  4,  the  assessment  of 
distinct  parcels  of  land  under  a  common  di- 
scription  is  invalid.  —  Taylor  v.  Narragansetr 
Pier  Co.  (R.  I.)  519. 

Under  Rev.  St.  c.  6,  8  14.  the  value  of  real 
estate  of  a  corporation  must  be  deducted  from 
that  of  stock  in  assessing  the  latter. — Wheeler  v. 
Board  of  Com're  of  Waldo  County  (Me.)  983. 

Under  Code  Pub.  Gen.  Laws,  art.  81,  8  132. 
unissued  shares  of  stock  of  a  corporation  cannot 
be  assessed. — Consumers'  Ice  Co.  of  Baltimore 
City  v.  State  (Md.)  427. 

An  assessment  of  a  business  corporation, 
which,  after  specifying  taxable  personalty,  adds 
"and  other  personal  property,"  held  void.— Rnm- 
ford  Chemical  Works  v.  Ray  (R.  I.)  443. 

When  the  act  incorporating  the  town  of  El- 
liotsville  was  repealed,  the  territory  thereof,  in- 
cluding a  portion  of  the  town  of  Wilson  pre- 
viously annexed  thereto,  became  an  unincorpo- 
rated township,  and  the  assessment  of  taxes  by 
the  county  commissioners  of  such  territory  for 
die  repair  of  roads  in  the  township  was  proper. 
—Adams  v.  Piscataquis  County  (Me.)  12. 

Under  Pub.  St.  c.  43,  8  6,  assessors  need  give 
a  notice  of  but  one  meeting  for  presenting  ac- 
counts and  making  assessments. — McTwiggan 
v.  Hunter  (R.  I.)  5. 

The  omission  to  assess  property  believed  to  be 
exempt  under  a  contract  with  a  city  will  not 
render  the  assessment  void,  though  the  contract 
was  invalid.— McTwiggan  v.  Hunter  (R.  L)  5. 

Sufficiency  of  return  on  nonpayment  of  taxes, 
as  required  by  Act  1881,  determined. — Van  Loon 
v.  Engle  (Pa.)  77. 

Description  of  land  in  notice  of  a  tax  sale 
hrJd  insufficient. — Richardson  v.  Simpson  (Md.) 
457. 

Act  May  9,  1889.  does  not  establish  a  new 
office  of  county  assessor,  but  merely   lengthens 
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the  term  of  the  official  charged  with  making 
the  assessment  for  county  purposes  to  three 
years.— Kuhlman  v.  Smeltz  (Pa.)  358. 

A  collector  proceeding  directly  against  the 
land  for  the  taxes,  except  under  the  prescribed 
.conditions,  is  liable  as  a  trespasser. — Kean  v. 
Kinneur  (Pa.)  325. 

Measure  of  damages  In  trespass  against  col- 
lector for  resorting  to  the  land  for  the  taxes 
thereon,  instead  of  collecting  them  from  the  per- 
sonalty belonging  to  the  tenant,  who  agreed  to 
pay  the  taxes.— Kean  v.  Kinnear  (Pa.)  325. 

Resort  can  be  had  to  the  land  itself  for  the 
payment  of  taxes  thereon  only  after  a  failure 
to  collect  the  taxes  from  the  personal  property 
on  the  premises,  or  by  demand  upon  the  owner 
individually.— Kean  v   Kinnear  (Pa.)  325. 

Under  Code  Pub.  Gen.  Laws,  art  81,  {  144,  a 

corporation,  when  sued  for  taxes  levied  against 
its  stock,  may  defend  by  showing  that  the  stock 
was  unissued,  and  therefore  not  assessable. — 
Consumers'  Ice  Co.  of  Baltimore  City  v.  State 
(Md.)  427. 

A  tax  title  cannot  be  defeated  by  the  fact 
that  the  owner  of  the  land  refused  to  pay  taxes 
on  a  mistaken  belief  that  they  were  paid  under 
another  warrant — Wilson  v.  Marvin  (Pa.)  275. 


TENANCY  IN  COMMON. 

See,  also,  "Partition." 

A  tenant  in  common  making  necessary  repairs 
is  entitled  to  contribution,  though  he  claims  un- 
der a  contract  of  purchase,  and  does  not  hold 
legal  title.— Williams  v.  Coombs  (Me.)  1073. 

The  relation  between  tenants  in  common  held 
to  be  of  a  confidential  nature,  so  as  to  incapaci- 
tate the  one  from  making  a  profit  at  the  expense 
of  the  other.— McCutcheon  v.  Smith  (Pa.)  881. 

Kight  of  owner  of  undivided  interest  in  oil 
in  the  custody  of  a  pipe  line,  to  claim  such  oil 
as  ngainst  one  representing  a  partnership  com- 
posed of  the  joint  owners. — Enterprise  Oil  & 
Gas  Co.  v.  National  Transit  Co.  (Pa.)  687. 

Where  tenants  mortgage  their  property  to  se- 
cure one  on  his  promise  to  reimburse  them,  and 
it  is  sold,  they  may  maintain  a  joint  action 
against  him.— McGill  v.  McGill  (Pa.)  146. 


TENDER. 

Running  of  interest  is  not  stopped  by  making 
a  tender  with  money  borrowed  from  a  bank  fur 
the  purpose,  and  immediately  returned  to  it  on 
refusal  of  the  payment.— Middle  States  Loan, 
Bldg.  &  Const.  Co.  v.  Hagerstown  Mattress  & 
Upholstery  Co.  (Md.)  886. 

Testamentary  Powers. 

:See  "Powers." 

Title. 

-Of  act,  see  "Statutes." 

Torts. 

JSeev  also,  "Death  by  Wrongful  Act";  "Deceit"; 
"False  Imprisonment";  "Libel  and  Slander"; 
"Malicious  Prosecution";  "Negligence":  "Se- 
duction"; "Trespass";  "Trover  and  Conver- 
sion." 

TOWNS. 

See,  also,  "Counties";  "Highways";  "Municipal 
Corporations";  "Poor  and  Poor  Laws"; 
"Schools  and  School  Districts." 


Powers  of  townships  defined.— Springer  v.  In- 
habitants of  Township  of  Logun  (X.  J.  Sup.)  052. 

A  dispute  between  the  township  collector  and 
the  township  authorities  as  to  his  accounts  can 
be  adjusted  at  an  annual  town  meeting,  or  at  one 
specially  called  for  such  purpose. — Springer  v.  In- 
habitants of  Township  of  Logan  (N.  J.  Sup.)  952. 

Under  Pub.  St.  c.  34,  S§  11.  12.  a  town  ordi- 
nance requiring  bills  audited  by  the  town  coun- 
cil to  be  approved  by  a  special  agent  is  valid.— 
Foster  v.  Angell  (R.  I.)  406 

A  town  is  not  liable  for  the  torts  of  its  select- 
men in  building  a  road,  where  there  is  no  vote 
authorizing  them  to  take  charge  of  the  road. — 
Goddard  v.  Inhabitants  of  Harpswell  (Me.)  380. 

Transactions  with  Decedents. 

See  "Witness." 


TRESPASS. 

1  Illegal  collection  of  taxes,  see  "Taxation." 

Mere  possession  of  land  is  sufficient  to  sus- 
tain an  action  of  trespass  against  one  having 
neither  title  nor  possession.— Stevens  v.  Gordon 
(Me.)  27. 

One  wrongfully  resisting  a  legal  act  cannot 
recover  for  injuries  received  in  so  doing,  where 
no  excessive  force  was  used.— East  Jersey  Water 
Co.  v.  Sliugerland  (N.  J.  Sup.)  843. 

If  one  elects  to  proceed  for  his  rent  under 
the  statute  conferring  the  right  of  distress,  a 
failure  to  make  the  appraisement  required  by 
the  statute  renders  him  a  trespasser  ab  initio. 
— Wyke  v.  Wilson  (Pa.)  701. 

Sufficiency  of  evidence  to  go  to  the  jury  in 
action  against  a  collector  for  trespass  in  resort- 
ing to  laud  for  the  taxes  thereon  without  first 
proceeding  against  the  personalty. — Kean  v. 
Kinnear  (Pa.)  325. 

Evidence  examined,  and  held,  that  the  lessor 
was  not  liable  in  trespass  to  the  lessee. — Hull  r. 
Sanctuary  (Vt.)  8D9. 

Evidence  Arid  irsufneient  to  show  that  the  al- 
leged acts  of  defendants  constituted  trespass.— 
Ring  v.  Walker  (Me.)  174. 

In  trespass  for  forcible  eviction  of  a  tenant 
holding  over,  he  can  recover  only  nominal  dam- 
ages for  deprivation  of  the  possession. — Thiel 
v.  Bulls  Ferry  Land  Co.  (N.  J.  Sup.)  281. 

$5,000  damages  held  excessive.— East  Jersey 
Water  Co.  v.  Slingerland  (N.  J.  Sup.)  84a 

Where  the  injury  is  inflicted  wantonly,  exein- 
lary  damages  may  be  recovered. — Trainer  v. 
Volff  (N.  J.  Err.  &  App.)  1051. 


W 


TRIAL 


See,  also,  "Appeal";  "Certiorari";  "Evidence"; 
"Judgment";  "New  Trial";  "Pleading";  "Prac- 
tice in  Civil  Cases";  "Witness";  "Writs." 

Where  a  party  fails  to  move  to  strike  out 
evidence  that  is  subsequently  found  to  be  inad- 
missible, he  cannot  afterwards  except  to  its  ad- 
mission.—Beaudette  v.  Gagne  (Me.)  23. 

The  error  of  admitting  incompetent  evidence 
held  not  cured  by  a  subsequent  request  to  with-    , 
draw    the   same,    which    was    not    acted   on. — 
West  Jersey  R.  Co.  v.  Paulding  (N.  J.  Err.  ft 
App.)  381. 

Where  testimony  has  been  given  without  ob- 
jection, and  no  motion  to  strike  it  out  is  made, 
error  in  its  admission  is  waived. — Fath  v.  Thomp- 
son (N.  J.  Err.  &  Apo.)  391. 

Whether  testimony  shall  be  ruled  on  before 
it  is  actually  delivered  is  within  the  discretion 
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of  the  court  —  Fath  \.  Thompson  (N.  J.  Err.  & 
App.)  391. 

Objections  to  evidence  on  grounds  not  raised 
below  will  not  be  considered. — Plumb  v.  Curtis 
(Conn.)  908. 

Objections  to  evidence  nre  waived  if  not  made 
in  the  trial  court.— Morrill  v.  Palmer  (Vt.)  829. 

When  part  of  certain  testimony  is  competent 
and  part  incomoctent,  it  is  proper  to  refuse  a 
motion  to  withdraw  it  all  from  the  jury— Ei- 
fert  v.  Lytle  (Pa.)  573. 

Order  of  the  admittance  of  proof  held  within 
the  discretion  of  tho  trial  court. — C.  &  C.  Elec- 
tric Motor  Co.  v.  D.  Frisbie  &  Co.  (Conn.)  604. 

Certain  evidence  of  representations  to  the  agent 
of  an  insurance  company  held  properly  received, 
to  be  followed  up  by  evidence  showing  that  the 
informntii:n  hid  been  communicated  to  the  com- 
pany.—^ard  v.  Metropolitan  Life  Ins.  Co. 
(Conn.)  902. 

The  value  of  evidence  is  for  the  jury. — Jack- 
son v.  Jackson  (Md.)  317. 

The  fact  that  plaintiff's  testimony  was  contra- 
dicted by  the  preponderance  of  evidence  does  not 
justify  the  withdrawal  of  the  case  from  the  jury. 
-Baker  v.  Irish  (Pa.)  558. 

The  fact  that  plaintiffs  testimony  in  regard  to 
a  fact  which  was  essential  to  the  support  of  his 
claim  was  contradictory  and  confused  does  not 
justify  the  court  In  withdrawing  that  question 
from  the  jury. — Campbell  v.  Preferred  Mut.  Ace. 
Ass'n  of  New  York  (Pa.)  564. 

Remarks  of  counsel  examined  and  held  jns- 
tificd  by  the  evidence. — Morrill  v.  Palmer  (Vt) 
829. 

That  counsel,  in  argument,  claimed  his  client's 
right  to  property  was  through  an  absolute  gift, 
does  not  make  it  error  to  instruct  ns  to  a  gift 
in  expectation  of  death,  the  evidence  tending  to 
prove  such  a  gift,  and  the  pleadings  warranting 
a  recovery  in  case  of  gift,  whatever  its  nature. 
— Pryor  v.  Morgan  (Pa.)  98. 

Where  no  verdict  for  plaintiff  could  be  sup- 
ported, it  was  proper  to  direct  a  verdict  for  de- 
fendant— Ward  v.  Metropolitan  Life  Ins.  Co. 
(Conn.)  902 

In  an  action  for  injuries  because  of  negligence, 
where  intelligent  and  fair-minded  men  could  not 
reasonably  differ  in  their  conclusions,  directing 
a  verdict  is  proper. — Romeo  v.  Boston  &  M.  R. 
R.  (Me.)  24. 

Instruction*. 

It  is  proper  to  refuse  prayers  for  instruction 
where  the  case  was  fully  covered  in  the  court's 
charge.— Jackson  v.  Jackson  (Md.)  317. 

It  is  proper  to  refuse  a  prayer  not  applicable 
to  the  evidence. — Jackson  v.  Jackson  (Md.)  317. 

Exceptions  to  instructions  should  contain  a 
specification  of  the  ground  thereof. — Clark  Mile- 
End  Spool  Co.  v.  Shaffery  (N.  J.  Sup.)  284. 

Where  the  real  iBsue  is  pointed  out  to  the  jury, 
the  judgment  will  not  be  disturbed  because  of  a 
refusal  to  adopt  some  particular  mode  of  pre- 
senting the  issue. — Fath  v.  Thompson  (N.  J.  Err. 
&  App.)  3U1. 

Propriety  of  court's  refusal  to  tell  the  jury,  on 
an  issue  as  to  the  location  of  a  boundary  line, 
that  the  fact  that  the  location  claimed  by  plain- 
tiffs gave  them  more  land  than  their  deed  called 
for,  and  the  defendants  less,  should  have  "great 
weight"  in  favor  of  the  latter.— Eifert  v.  Lytle 
(Pa.)  573. 

The  trial  court,  in  determining  issues  of  fact, 
is  uot  required  to  pass  upon  all  claims  of  law 
made  by  the  parties  as  applicable  thereto.— C. 
&  C.  Electric  Motor  Co.  v.  D.  Frisbie  &  Co. 
(Conn.)  004. 

Right  of  one  to  complain  on  appeal  that  the 
court,  in  answering  a  request  by  the  jury  for 


I  further  instructions,  directed  the  reading  of  coly 
I  a  Dart  of  certain  testimony. — Miller  v.  Royal 
!  Flint  Glass  Works  (Pa.)  350. 

In  an  action  for  goods  sold  through  an  agent,  a 
!  request  for  instruction  ignoring  evidence  of  rat- 
i  ifieation  was  properly  denied. — Plumb  v.  Curtis 
I  (Conn.)  998. 

i     Where  the  court  strikes  out  evidence  on  re- 
i  quest,  failure  to  instruct  the  jury  to  disregard  it 
is  not  error. — Martin  v.  MeCray  (Pa.)  108. 

I  A  general  exception  to  an  instruction  as  a 
'  whole  is  insufficient  if  any  part  of  the  charge 
:  was  correct.— Morrill  v.  Palmer  (Vt)  829. 


TROVER  AND  CONVERSION. 

A  mortgagee  may  maintain  trover  against  the 
mortgagor  for  selling  the  mortgaged  property.— 
;  Drew  v.  Drew  (Vt)  1068. 

I  In  trover  for  grass  cut  from  that  side  of  a 
highway  next  to  plaintiff's  land,  the  possession 
of  the  land  only  is  in  question. — Stevens  v.  Gor- 
don (Me.)  27. 

,     Possession  of  personal  property  carries  with 
•  it  the  presumption  of  title,  and  enables  the  pos- 
sessor to  maintain  trover  against  any  person  ex- 
.  cept    the   rightful    owner. — Stevens    v.    Gordon 
(Me.)  27. 

Foreclosure  of  a  chattel  mortgage  by  an  officer, 
the  possession  of  the  property  being  in  no  way 
interfered  with,  held  not  a  conversion.— Thorp  v. 
!  Robbins  (Vi.)  896. 

One  selling  the  goods  of  another  in  his  pos- 

(  session,    delivering    the    possession    to    the    nur- 

i  chaser,  and  receiving  the  price  for  his  own  use. 

is  liable  to  the  owner  for  the  value  of  the  goods. 

;  —Croft  v.  Jennings  (Pa.)  1026. 

In  trover  by  a  purchaser  at  execution  sale  de- 
fendant may  defeat  recovery  by  showing  that 
the  execution  debtor  had  an  outstanding  title 
because  of  an  irregularity  iu  the  sale.— Morey 
v.  Hoyt  (Conn.)  496. 


TRUSTS. 


Where  property  was  conveyed  to  defendant 
under  an  agreeme.it  to  allot  a  share  therein  to 
plaintiff,  there  was  a  trust  as  to  plaintiff's  in- 
terest and,  on  lefusal  to  carry  out  the  agree- 
ment, defendant  could  not  plead  the  statute  of 
frauds. — Kennedy  v.  McCloskey  (Pa.)  117. 

Evidence  examined  and  held  sufficient  to  show 
,  an   express   trust   in   personal   property.  —  Bath 
Sav.  Inst.  v.  Hathorn  (Me.)  836. 

An  express  trust  of  personal  pro|ierty  may  be 
created  by  parol.— Bath  Sav.  Inst.  v.  Hathorn 
(Me.)  836. 

Evidence  as  to  whether  iand  purchased  by  a 
purchasing  agent  of  a  corporation  was  pur- 
chased for  the  benefit  of  the  corporation,  with 
its  money,  so  as  to  raise  a  trust  in  its  favor. — 
Altoona  Coal  &  Coke  Co.  v.  Burk  (Pa.)  326. 

Testamentary  powers  conferred  on  a  trustee 
held  not  personal,  where  not  conferred  because 
of  any  special  confidence,  and  where  their  ex- 
ercise by  a  successor  is  necessary  to  the  trust — 
In  re  Blakely  (R.  I.)  518. 

When  the  duty  of  trustee  under  a  will  is  mere- 
ly to  receive  and  pay  out  money,  the  executor 
may  ignore  the  trust,  and  pay  directly  to  the 
beneficiaries.— Hamlin   v.   Mansfield    (Me.)    788. 

Where  one  managing  property  for  the  benefit 
of  a  widow  and  her  children  buys  in  an  out- 
I  standing  title,  he  cannot  charge  the  costs  there 
of  to  the  latter,  on  the  ground  that  the  pur- 
chase was  for  their  benefit,  unless  they  consent- 
ed to  the  purchase.— Shaw  v.  Devecmon   (Md.) 

T1ft 
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A  purchase  of  n  record  title  by  a  trustee  held 
not  to  affect  the  tax  title  which  he  held  in  trust. 
— Kuykendall   v.   Devecmon   (Md.)  717. 

Where  a  trustee  on  the  extinction  of  the  trust 
holds  the  legal  title  to  realty,  a  conveyance  by 
him  and  the  persons  entitled  to  the  laud  con- 
veys a  good  litle.— In  re  Clarke  (R.  I.)  580. 

Where  trustees  for  a  fund  are  directed  to  place 
it  with  one  of  several  companies  for  investment, 
they  are  not  liable  on  default  of  the  company 
selected,  if  they  exercise  due  care. — Pinney  v. 
Xewton  (Conn.)  591. 

Where  executors  are  authorized  to  place  cer- 
tain money  with  a  security  company  for  invest- 
ment, unless  they  invest  themselves,  they  are 
trustees  of  the  fund. — Pinney  v.  Newton  (Conn.) 
501. 

Where  real  estate  in  the  state  has  been  con- 
veyed by  a  deed  in  trust,  the  trust  may  be  dealt 
with  in  equity,  regardless  of  the  residence  of  the 
parties  in  interest — Du  Puy  v.  Standard  Mineral 
Co.  (Me.)  976. 

An  attorney  of  a  mortgagee,  knowing  of  an 
agreement  between  the  mortgagee  and  the  own- 
er of  certain  land  that  on  foreclosure  sale  the 
mortgagee  should  buy  the  land  and  convey  a 
portion  thereof  to  the  owner  subject  to  the 
mortgage,  on  purchase  at  foreclosure  sale,  takes 
subject  to  such  agreement. — Fellows  v.  Loomis 
(Pa.)  266. 

A  daughter  acquiescing  in  investments  made  by 
her  father,  in  his  own  name,  of  the  proceeds  of 
real  estate  in  which  she  had  a  remainder  in  fee 
after  his  life  estate,  cannot,  after  his  death,  in 
the  absence  of  fraud  or  negligence,  claim  the  full 
amount  of  such  proceeds  on  the  theory  of  a 
breach  of  trust  in  making  the  investments  in  his 
own  name,  but  can  only  reclaim  the  investments 
themselves.— Hyatt  v.  Vanneck  (Md.)  972. 

Under  an  express  trust  of  personal  property, 
the  donor  may  retain  the  legal  title  and  the  con- 
trol for  the  benefit  of  the  beneficiary  according 
to  the  terms  of  the  trust.— Bath  Sav.  Inst.  v. 
Hathorn  (Me.)  836. 

Findings  of  master  on  accounting  between 
cemetery  association  and  lot  owners  reviewed. 
— New  York  Bay  Cemetery  Co.  v.  Buckmaster 
(N.  J.  Ch.)  819. 

USE  AND  OCCUPATION. 

In  assumpsit  for  use  and  occupation  by  a  ten- 
ant at  sufferance,  evidence  as  to  the  value  to 
defendants  of  the  property  leaspd  is  inadmissi- 
ble.—Williams  v.  Ladew  (Pa.)  329. 

A  tenant  at  sufferance  is  liable  in  assumpsit 
for  use  and  occupation  for  the  interval  between 
the  termination  of  the  lease  and  lessor's  election 
to  treat  him  as  a  trespasser.— Williams  v.  Ladew 
(Pa.)  329. 

USURY. 

As  a  defense  to  usury  it  may  be  shown  that 
the  bond  including  the  usurious  provision  was 
used  by  the  obligee's  attorney  without  his  con- 
sent.—Case  v.  Bennett  (N.  J.  Ch.)  248. 

An  answer  setting  up  usury  held  insufficient. 
— Case  v.  Bennett  (N.  J.  Ch.)  248. 

Vacation. 

Of  highway,  see  "Highways." 
Of  judgment,  see  "Judgment.'' 

VENDOR  AND  PURCHASER. 

See,   also,   "Covenants";   "Deed";    "Fraudulent 
Conveyances";  "Sale." 

Notice  within  the  provisions  of  a  contract  that 
money  paid  would  be  refunded  on  notice  exam- 


ined, and  held  a  sufficient  compliance  with  the 
contract.— Copp  v.  De  Ronceray  (Md.)  432. 

A  vendee  did  not  lose  his  right  to  specific  per- 
formance by  mere  lapse  of  time. — Pennsylvania 
It.  Co.  v.  United  States  Pipe-Line  Co.  (N.  J. 
Ch.)  809. 

Effect  of  survey  with  purpose  to  condemn  for 
railroad  right  of  way,  followed  by  adoption  of  a 
line,  as  imposing  a  burden  on  the  land  which  re- 
lieves the  vendee  from  obligation  to  buy. — John- 
ston v.  Callery  (Pa.)  1036. 

Terms  of  si  sale  helil  not  to  have  been  modified 
by  failure  of  the  seller  to  dissent  to  a  pro- 
posed change  in  manner  of  payment  in  a  letter 
written  to  him  by  the  buyer,  after  a  delay  in 
delivery  on  the  part  of  the  seller. — C.  &  C 
Electric  Motor  Co.  v.  D.  Frisbie  &  Co.  (Conn.) 
004. 

An  agreement  by  an  execution  plaintiff  to 
convey  the  land  levied  on  to  the  defendant  if 
the  latter  paid  him  a  certain  sum  in  two  weeks 
held  to  give  the  defendant  merely  an  option  to 
buy,  and  not  to  be  u  bargain  and  sale  of  the 
land.— Berwir.d  v.  Williams  (Pa.)  353. 

A  written  agreement  for  the  sale  of  land 
merges  all  prior  equities  of  the  purchaser. — Ber- 
wind  v.  Williams  (Pa.)  353. 

Evidence  in  an  action  to  establish  a  vendor's- 
lien  held  insufficient  to  show  that  defendant's 
attorney  had  notice,  as  agent  for  defendant  of 
the  unpaid  purchase  price. — Maryland  Land  & 
Permanent  Homestead  Ass'n  of  Baltimore 
County  v.  Moore  (Md.)  59. 

Verdict. 

Directing  verdict,  see  "Trial.'* 


■Warranty. 


See  "Sale." 


WATERS  AND  WATER 
COURSES. 

Equity  has  jurisdiction  to  partition  the  use 
of  water  between  opposite  riparian  proprietors. 
—Warren  v.  Westbrook  Manuf  g  Co.  (Me.)  665. 

Evidence  examined,  and  held,  that  a  lower 
riparian  owner  could  recover,  where  the  stream 
was  so  obstructed  by  coal  dust  drained  into  it 
from  a  mine  that  it  filled,  and  overflowed  his 
lands.— Hindson  v.   Markle  (Pa.)   74. 

In  a  suit  by  a  lower  against  an  upper  mill 
owner  to  enjoin  pollution  of  the  stream,  a  pre- 
liminary injunction  should  issue  where  the  pol- 
lution is  not  denied  and  it  seriously  injures  plain- 
tiff.—JcsBup  &  Moore  Paper  Co.  v.  Ford  (Del. 
Ch.)  618. 

Proceeding  by  water  company  to  restrain  the 
pollution  of  its  source  of  supply  in  which  it 
was  proper  to  make  the  state  a  party,  and  to 
determine  whether  the  public  interest  does  not 
require  that  such  pollution  be  stopped. — Com- 
monwealth v.  Russell  (Pa.)  709. 

Right  of  plaintiff  in  suit  for  pollution  of  a 
stream  to  snow  that  defendants  were  the  co- 
owners  of  a  distillery  whicn  caused  the  pollu- 
tion.— Hilenian  v.  Hileman  Distilling  Co.  (Pa.) 
575. 

On  a  bill  to  restrain  the  pollution  by  discol- 
oration of  a  water  course  it  is  no  defense  that 
the  discoloration  is  the  natural  result  of  min- 
ing operations  prosecuted  in  the  ordinary  way. 
—Beach  v.  Sterling  Iron  &  Zinc  Co.  (N.  J.  Ch.) 
286. 

Evidence  in  an  action  to  restrain  the  pollu- 
tion of  a  water  course  held  sufficient  to  entitle 
plaintiff  to  a  decree.— Beach  v.  Sterling  Iron 
&  Zinc  Co.  (N.  J.  Ch.)  286.  fnnalp 
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Ways. 

"Highways." 


Wife. 

See  "Husband  and  Wife." 

WILLS. 

See,  also,  "Descent  and  Distribution";  "Execu- 
tors and  Administrators." 

A  savings  bank  account,  made  subject  to  the 
order  of  either  decedent  or  his  wife,  the  balance 
at  the  death  of  either  to  belong  to  the  survivor, 
held  not  to  be  a  testamentary  instrument.  — 
Metropolitan  Sav.  Bank  v.  Murphy  (Md.)  640. 

An  attempt  to  make  a  testamentary  disposi- 
tion of  property  so  that  certain  persons  should 
■each  take,  in  case  he  survived  testator,  what 
might  be  left  of  his  share  of  the  property,  held 
.contrary  to  the  statute  of  wills.— Norway  Sav. 
Bank  v.  Merriam  (Me.)  840. 

After  a  will  has  been  duly  proven  by  two  wit- 
nesses before  the  register,  its  execution  cannot 
be  disproved  by  the  uncorroborated  testimony  of 
one  of  the  witnesses  directly  contrary  to  that 
given  by  him  under  oath  before  the  register.— In 
re  Rice's  Estate  (Pa.)  1100;  Appeal  of  Frake, 
Id. 

Where  the  validity  of  the  will  is  not  question- 
ed, but  probate  is  resisted  on  other  grounds  and 
is  granted,  the  costs  cannot  be  charged  on  the 
-testator's  estate.— Burr  v.  Burr  (N.  J.  Prerog.) 
796. 

Evidence  examined,  and  Md,  that  the  testa- 
trix, a  woman  of  /8  fears,  was  of  sufficient  tes- 
tamentary capacity  when  she  made  the  will  in 
.question.— Hall  v.  Perry  (Me.)  160. 

A  will  which  is  the  direct  offspring  of  an  in- 
sane delusion  will  be  set  aside.— Thomas  v.  Car- 
ter (Pa.)  81. 

Construction. 

A  letter  or  a  testator  after  execution  of  his 
will  is  admissible  to  show  that  he  intended  to 
include  a  devisee  named  in  the  will  among  the 
residuary  legatees.— Pinney  v.  Newton  (Conn.) 
591. 

Will  construed  and  held  that  bequests  over 
after  the  life  estates  to  devisees  were  not  void 
as  against  the  statute  of  perpetuities.— Johnson 
v.  Edmond  (Conn.)  503. 

A  provision  for  the  continuance  of  a  partner- 
ship of  which  deceased  was  a  member  so  long 
as  nis  son  or  any  of  the  son's  children  should 
desire  held  to  create  a  perpetuity.— Hamlin  v. 
Mansfield  (Me.)  788. 

A  bequest  over  held  to  have  become  operative 
on  probate  of  the  will.— Hamlin  v.  Mansfield 
<Me.)  788. 

Where  a  testator  makes  an  absolute  gift,  and 
expresses  a  wish  as  to  how  the  donee  may  dis- 
pose of  a  portion  of  it  before  her  death,  no 
trust  will  be  implied.— Taylor  v.  Brown  (Me.) 
«64. 

Where  a  will  gave  a  daughter  and  a  husband 
the  remainder  in  equal  shares  and  to  their  re- 
spective heirs  forever,  and  the  husband  died 
before  the  testator,  the  daughter  took  only  one- 
tialf  of  the  residuary  estate.— Appeal  of  Rob- 
inson (Me.)  652. 

Testamentary  trust  created  in  the  widow  for 
the  benefit  of  the  grandchildren  fc«W  to  continue 
during  the  minority  of  the  grandchild,  and  to  be 
liable  on  their  majority  to  be  terminated  by  the 
trustee,  if  she  believe  this  proper. — Mackrell  v. 
Walker  (Pa.)  337. 

A  devise  to  certain  children  and  the  legal  rep- 
resentatives of  any  who  may  have  deceased 
construed  and  held  that  the  term  "legal  repre- 


sentatives" means    executors    and    administra- 
tors.—Johnson  v.  Edmond  (Conn.)  503. 

A  devise  of  property  on  termination  of  a 
certain  trust  to  her  "heirs  at  law"  refers  to  the 
heirs  at  the  time  of  testatrix's  decease. — John- 
son v.  Webber  (Conn.)  506. 

—  Nature  of  estate. 

Effect  of  assent  of  executrix  to  bequest  of 
leasehold  property  to  herself  for  life  with  re- 
mainder to  her  children.— Kopp  v.  Herrman 
(Md.)   646. 

A  will  is  not  invalid  because  the  person  ap- 
pointed as  executor  acted  as  subscribing  wit- 
ness, though  such  witness  cannot  act  as  exec- 
utor.—Lippincott  v.  Wikoff  (N.  J.  Ch.)  305. 

A  will  is  not  invalid  because  the  husband  of 
a  legatee  was  a  subscribing  witness. — Lippincott 
v.  Wikoff  (N.  J.  Ch.)  305 

Construction  of  devise  as  giving  the  whole 
estate  to  the  widow  in  fee,  subject  to  a  condi- 
tion that  her  estate  should  end,  as  to  two-thirds 
thereof,  upon  her  remarriage. — Redding  v.  Rice 
(Pa.)  330. 

A  provision  that  a  trust  fund  should  go  to  the 
'"then"  lineal  descendants  is  void  under  Gen. 
St.  §  2952.— Johnson  v.  Webber  (Conn.)  506. 

Under  a  devise  to  certain  married  grand- 
daughters, and  on  the  death  of  either  leaving 
a  husband  surviving  a  life  interest  to  such  hus- 
band, held,  that  the  then  husbands  of  the  grand- 
daughters were  intended. — Johnson  v.  Webber 
(Conn.)  506. 

A  will  giving  the  husband  of  testatrix  the 
"whole  income  while  he  lives,"  and  also  granting 
him  an  unlimited  power  of  sale,  with  no  restric- 
tion on  the  use  of  the  proceeds,  gave  him  a  fee 
simple— Kieffel  v.  Keppler  (Pa.)  1043. 

Where  testator  gave  his  property  absolutely 
to  his  widow,  with  a  clause  that  at  her  decease 
what  remains  "I  wish  to  be  equally  divided 
between"  the  children  of  his  wife's  sister,  an 
estate  in  fee  passed  to  the  widow.— Taylor  v. 
Brown  (Me.)  664. 

Where  property  was  devised  subject  to  occu- 
pancy by  a  partnership,  and  the  provision  as  to 
the  partnership  was  void,  the  fee  vested  in  the 
devisee.— Hamlin  v.  Mansfield  (Me.)  788. 

Will  construed,  aiid  right  of  a  devisee  under 
a  clause  giving  her  "all  his  personal  property" 
determined.— Prick  v.  Frick  (Md.)  462. 

A  devise  to  one,  with  limitation  over  if  he 
died  without  leaving  issue,  constitutes  a  life  es- 
tate.—Patterson  v.  Madden  (N.  J.  Ch.)  51. 

Where  a  testator  bequeaths  personalty  for  life 
only,  with  an  absolute  power  of  disposal,  the  dev- 
isee tak«>s  a  life  estate.— Wooster  v.  Cooper  (X. 
J.  Err.  &  App.)  1050. 

Devise  to  certain  great-grandchildren  con- 
strued, and  held  a  gift  to  them  as  a  class,  vest- 
ing at  testatrix's  death  in  those  then  living  and 
in  those  afterborn  when  born.— Johnson  v.  Web- 
ber (Conn.)  506. 

Rights  of  devisees  and  legatees. 

Under  Act  Feb.  24.  1834,  the  judgment  credit- 
or of  a  legatee  cannot  obtain  an  order  from  the 
orphans'  court  to  compel  the  payment  to  him 
of  the  legacy  out  of  the  real  estate  on  which  it 
was  a  charge. — Lockenbach  v.  Luckenbach  (Pa.i 
121. 

Construction  of  will  as  giving  a  certain  charge, 
created  thereby  on  property  devised,  to  persons 
named,  and  as  making  it  payable  in  annual  in- 
stallments.—In  re  Lefevre's  Estate  (Pa.»  363: 
Appeal  of  Witm«-r,  Id. 

Will  construed,  and  the  date  of  distribution 
under  its  provisions  determined.— Johnson  v. 
Webber  (Conn.)  506 

Will  construed,  and  time  of  distribution  of 
the  estate  on  termination  of  certain  fixed  char- 
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Res   determined.— Johnson   v.   Webber    (Conn.) 
506. 

A  trust  provision  in  a  will  construed,  and  held 
that  on  the  beneficiary's  coming  of  age  a  con- 
veyance of  the  realty  to  him  was  directed. — In 
re  Clarke  (R.  I.)  585. 

Will  construed,  and  the  provision  as  to  the 
residue  determined. — Pinney  v.  Newton  (Conn.) 
501. 

Where  there  are  certain  specific  legacies,  and 
other  bequests  in  trust,  the  property  given  by 
the  latter  will  be  first  sold  to  pay  testator's 
debts.— Hoffecker  v.  Clark  (Del.  Ch.)  622. 

Will  construed,  and  held,  that  the  issue  of  the 
daughters  were  entitled  to  inherit  on  the  death 
of  their  mother  or  the  death  of  the  last  sur- 
vivor, but  that  the  issue  of  said  issue  were  not 
so  entitled.— Gammell  v.  Ernst  (R.  I.)  222. 

Where  a  father  devised  to  his  daughter  prop- 
erty standing  in  his  name,  in  which  she  was  enti- 
tled to  a  remainder  in  fee,  with  a  devise  over 
in  certain  contingencies,  and  also  bequeathed  her 
valuable  legacies  from  bis  own  estate,  held,  that 
she  was  bound  to  elect  either  to  take  under  the 
will,  giving  effect  to  all  its  provisions,  or  to  re- 
ject it,  and  claim  what  was  her  own. — Hyatt  v. 
Vanneck  (Md.)  972. 

Rig^ht  of  legatees  to  sue  the  executor  for  their 
legacies,  where  the  will  expressly  provided  that 
the  legacies  were  payable  out  of  the  income.— 
Cronin  v.  Holland  (R.  I.)  872. 

A  charge  imposed  by  will  on  land  devised  held 
not  extinguished,  though  no  claim  was  made  until 
after  21  years. — In  re  Fessenden's  Estate  (Pa.) 
135;  Appeal  of  Tyler,  Id. 

WITNESS. 

See,  also,  "Deposition";  "Evidence." 

In  an  action  against  one  who  induced  plaintiff  i 
to  marry  him  by  false  representations  that  he 
was  single,  where  defendant  was  not  divorced 
from  his  wife  until  after  the  second  marriage, 
plaintiff  could  testify  in  her  own  behalf. — Morrill 
v.  Palmer  (Vt.)  829. 

Officers  or  directors  of  a  corporation  are  not 
incompetent,  by  Act  Feb.  25,  1880,  in  an  action 
in  which  the  corporation  is  a  party,  though  they 
testify  as  to  transactions  with  a  decedent. — 
New  Jersey  Trust  &  Safe-Deposit  Co.  v.  Cam- 
den Safe-Deposit  &  Trust  Co.  (N.  J.  Err.  & 
App.)  475. 

An  attorney  present  at  a  conversation  between 
his  client  and  a  third  person  can  testify  in  behalf 
of  the  latter  to  prove  what  was  said. — Roper  v. 
State  (N.  J.  Sup.)  969. 

A  party  is  not  an  incompetent  witness  merely 
because  a  former  owner  of  the  thing  or  contract 
in  action  is  dead.— Royer  v.  Borough  of  Ephrata 
(Pa.)  361. 

One  sued    as  surviving  partner,   on   a    note 
signed  in  the  firm  name,  may  testify  that  the 
note  was  made  by  the  deceased  partner  without 
v.33a.— 78 


authority,  purely  for  his  own  private  benefit. — 
Lancaster  County  Nat.  Bank  v.  Henning  (Pa.) 
335. 

A  plaintiff  having  proved  a  contract  with  de- 
cedent, he  is  a  competent  witness  to  show 
what  he  had  expended  and  what  work  be  did 
under  the  contract.— Provost  v.  Robinson's 
Ex'r  (N.  J.  Sup.)  204. 

In  a  contest  for  priority  between  two  judg- 
ments the  judgment  debtor  can  testify  to  mat- 
ters occurring  in  the  lifetime  of  a  deceased 
judgment  creditor. — McCartney  v.  Kipp  (Pa.) 
233. 

Where  a  witness  called  by  defendant  adminis- 
trator testified  to  a  conversation  which  occurred 
in  his  presence  between  plaintiff  and  decedent 
touching  the  contract  in  issue,  plaintiff  was 
properly  allowed  to  state  what  this  conversation 
was. — Kauss  v.  Rohner  (Pa.)  1016. 

Allowing  a  witness  to  explain  his  testimony 
after  it  has  been  denied  by  other  witnesses  is 
within  the  discretion  of  the  court. — Plumb  v.  Cur- 
tis (Conn.)  998. 

.It  is  within  the  discretion  of  the  court  to  per- 
mit plaintiff,  after  he  was  asked  whether  he  had 
a  dispute  with  defendant  about  a  certain  bill,  to 
explain  what  the  claim  was. — Dennehy  v.  O'Con- 
nell  (Conn.)  920;    Roche  v.  Same,  Id. 

On  cross-examination  it  was  proper  to  ask  one 
who  testified  as  to  the  value  of  his  land,  includ- 
ing improvements,  the  value  of  a  portion  of  the 
land  without  improvements,  to  test  his  credibil- 
ity—Morrill  v.  Palmer  (Vt)  829. 

Admissibility  of  evidence  in  contradiction  of 
a  statement  by  a  witness  that  he  was  never  sent 
to  the  penitentiary. — Eifert  v.  Lytle  (Pa.)  573. 


WBTTS. 

See,  also,  "Attachment";  "Certiorari";  "Execu- 
tion"; "Garnishment":  "Mandamus";  "Quo 
Warranto";  "Replevin." 

A  service  of  summons  on  defendant's  wife  at 
defendant's  residence  held  good,  though  the  offi- 
cer was  informed  that  when  defendant  left  he 
abandoned  his  place  of  residence. — Second  Nat. 
Bank  v.  Gardner  (Pa.)  188. 

Plaintiff  in  ejectment  cannot  prove  that  non- 
resident defendants  not  served  or  appearing  had 
actual  notice  of  the  action,  in  order  to  make  the 
verdict  binding  on  them,  until  they  are  brought 
upon  the  record  by  a  service  on  their  agent  in 
charge  of  the  land.— Page  v.  Simpson  (Pa.)  556. 

A  return  of  service  not  stating  the  character 
of  the  agent  served,  though  presumably  good, 
may  be  inquired  into,  and  depositions  may  be 
taken  on  a  motion  to  set  it  aside. — Fulton  v. 
Commercial  Travelers'  Mut.  Ace.  Ass'n  of 
America  (Pa.)  324. 

An  order  for  publication  of  a  writ  to  a  non- 
resident on  a  bill  for  a  personal  decree  is  unob- 
jectionable:— Post  v.  Kirkpatriek  (N.  J.  Err.  & 
App.)  1059. 
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